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A
Second bank receiving paper, 262. Of Union and Pacific R. R. Co., 90 .

COLLEGE OF LAW, 45, 311, 392.

BANKRUPTCY : Power of city to issue, 58.
COLOR OF TITLE :

A True Story , by Mrs. Rayne, 293. Effect of on foreclosure, 177, Power of town to issue, 298, 305. What is, 171 , 415.

ACCEPTANCE : Amendments to , 320 , 392 . Recitals in, 305. Colored man ejecting from car, 288.

By parol, 105. Amendments to law , 33, 315. Stolen -- payable to bearer, 243.
COMMON CARRIER :

What law governs, 105.
Appellate jurisdiction, 143 . Stolen , when not binding on company, Connecting lines liability offirst, 75.Act :
Appearance of assignee, 82. 243. Commerce regulation of, 241 , 243.

Title to, 50.
Assignee must pay rent, etc. , 330. Validity and negotiability of town, 321. Delivery of goods by mistake, 350 .

ADMIRALTY :
Assignment cannot defeat operation of Vote of people , 58,274 . Fruit damaged by frost, 75.

Acts relating to arrest of seamen, ap
law, 258. When void , 274 , 298, 305 , 321 . Liability for goods shipped C. 0. D.,

ply to admiralty court, 286 . Assessment by order of court, 17 , 89, Want of seal, 201. 213.
Capture in violation of neutrality 185. BOOKS: Lien of, 38.
laws, 375.

Attachment suit by assignee, 25 . Production of, 106. Must deliver within reasonable time,
Information against seamen-entry in

Bankrupt Ins. Co. - set-off, 146. BOUNDARY : 75 , 135.

log-book , 291.
Bankrupt Insurance Company assess Of lake or river, 322 .

Relief goods have the preference, 75.

Controversiesbetween foreign seamen ment, 89, 92, 185. Broom's Commentaries, 373. When goods taken under process, 135,

on foreign ships , 286 .
Collecting claim after knowledge of Brice on the Doctrine of Ultra Vires, 93.

139.
Mortgage lien on vessel , 388.

act of, 193. Brown-Mayor James - Obituary of, 277. COMMON COUNCIL:
Rules in , 205.

Claim - stocks on a margin , 17 . Brown on Insanity , 5 . Power over police force, 10.

Suit by foreign seamen , 286.
Composition -- pending cases, 33. Bryant & Stratton's Business Arithme Power over board ofhealth, 150.

Supplies furnished in home port , 388.
Construction of amendments, 81 . tic , 184. To pass ordinance, 10, 150 .

Tax on ship owners for rigbt to land
Debt created by fraud, 17 . BURIAL : CONFEDERATE MONEY, 110 , 113 :unconstitutional, 241 , 243.
Declarations of bankrupt as evidence, Of persons dying in debt, 48. Contracts payable in, 81 , 110.

Tonnage tax unconstitutional , 340.
129.

Of dead by R. R. Co.; 62.
Investment in , 113.

Vessels passing each other, 409. Defective proofs, 165. Buskirk's Practice, 269. CONFESSION OF JUDGMENT :

What isa regulation of commerce, 241, Discharge, 17 , 195. Burnt record case, 372. Departure from power, 162.
243.

Effect on personal decree, 208. Butterfield's Defense of Joe Smith, 56. Proof of execution of note, 162.

When materials become a ship , 98.
Effect of amendments and repeals on

Warrant to, 206 .

What is a maritime contract, 98.
rights , 235. С When power is more than a year and

What are going rates, 194 .
Endorsed notes - dividends, 147 .

CASE :
a day old , 162.

Lien of underwriter, 401.
Evidence of discharge, 22, 411 . For injury to possession , 3.

CONFISCATION :

Admiralty Reports, by Brown,261.
Expunging claim , 17. Ceremony in administering justice, 4 . Effect of pardon on , 105, 186 .

ADMISSIONS TO THEBAR, 8 , 128 : Exemptions, 315. Charitable trusts, 126. Jurisdiction of court, 105.

Of Miss Mary Perry , 8 .
Factor's lien affected by , 129. Chase, Hiram M. , Obituary of, 285, 296 . Opening decree, 105 .

Women cannot be in Wisconsin , 116,
Filing petition same day as execution, Chaney's Michigan Digest, 381 .

Proceeds of property, 186 .
191 , 196, 215.

41 .
CHAMPERTY : Rights of purchasers, 105.AFFIDAVIT :

Final judgment, 345 . In Missouri , 246 .
CONGRESS :

Of claim filing, 228. Fraudulent preference,106.
CHANCERY : Must declare act a crime before courts

Of defense, 298 .
Fraud - no discharge, 231. Answer shouldbe signed, 7. can treat it as such, 226.

Venue of, 170.
Judgment before justice, 41 . Bill to quiet title, 68. CONSPIRACY :

What is a good jurat to, 200. Liens - all debts must be proved , 163 . Creditors bill —bankruptcy, 134, 370 . Against colored persons, 26.
AGREEMENT TO CONVEY LAND :

Liability of transferee of stock , 185 , 267. Creditor of deceased partner may file Indictment to defraud U.S. , 9 .

Damages for non -performance, 220. Liability of stockholder on subscrip a bill , 331 . To obtain possession of property, 218.

Agency,by Wharton , 173.
tion , 65, 185. Jurisdiction of to remove cloud , 42.

What is, 9.

AGENCY :
Petition for review, 330 . May restrain issue of city scrip , 411. CONSTABLE :

Ratification, 47, 84, 92.
Petition to have corporation adjudged, Opening decree - confiscation, 105. Sickness no excuse for not levying, 388.

Angel on Limitations, 256. 81 . Ordering attorney's fees, 383.
CONSTITUTION OF U. S.:

ALTERATION :
Power of court to direct out of which Power over city council, 10. Religious amendment to, by Spear, 294.

What a material , 397 .
fund payment shall be, 370. Power to restrain collection of tax, CONSTITUTIONAL Law :

ALIEN :
Practice of entering rule to show cause , 158 , 166 , 249 . Bonds issued after Constitution of

Enlistment of, 31 .
177 . Power of in contested election , 131. 1870, p . 58 .

ALIENATION : Practice in composition cases, 140, 147, Power over bankrupt insurance Co., Enforcement act unconstitutional, 226,
Restraints on , 319. 307. 185.

American Commercial Law, 125.
Priority of claim of U. S. , 217. Power when agent buys at tax sale Extortion -- constitutionality of act, 59.

American Funereal Oratory,376. Proceeding supersede a creditors bill, and sells to third party , 402. Impeaching statute, 54 .

American Law Review , 21 , 128. 134 . When may be imprisoned for not com Fourteenth and fifteenth amendments,
American Reports, 77 .

Replevin in State court, 313. plying with decree, 384. 233.

ATTORNEYS :
Right of receiver against assignee, 197 . When bill not signed, 371.

Demand on for money , 46 .
License tax law , 169.

Record of as evidence, 17. When bill lis pendens, 379. Liability of officer in unconstitutional
Fees in divorce cases , 383.

Register's fees, 140. When it will restrain acts of board , 308. law , 36.
Feesof for persons under disability, 12. Resolution of composition , 147. When will order trees to be cut, 314. Property in works at common law, 257 .
Liability of for not giving a correct

Reviewing judgment entered by de - CHATTEL MORTGAGE : The secret ballot, 86.
certificate of title, 385.

fault , 40. Unrecorded lease of chattel , 41. What is a regulation of commerce,
Power of court to strike name from

Rights of witness before register, 82. Power of National bank to take, 41 . 241 , 243 .
roll , 162.

Rights of bankrupt's surety, 83 . Title passes on breach , 140. What is due process of law, 329.
Resident of Illinois cannot be admit

Rights of assignee, 89. When docket in other township, 140. When statute embraces more than one
ted in Wisconsin , 268.

Rule as to homestead, 370, 386.
CHECK : subject, 85.

Right of to advertise, 162.
Sale - liens - costs, 290, 371 . Lawful holder of, 127. When act embraces more than consti

Women cannot be in Wisconsin, 196,
Setting sale aside , 313. Liability on raised certified , 286. tutional provision , 226.

215.
Tax on estate, 306 . Rights of holder, 22, 148 . When amendments within scope of

What is payment to, 46. Voluntary assignment not fraudulent Chicago Bar Association , 61 , 96, 117, 133, act, 50, 85 .
Anecdotesof Lord Brougham , 32, 39 .

under, etc., 177. Cantia 258 . 256, 303. Consuls General, judicial powers of, 37.
APPEAL :

Where assignee may sue, 234. Chitty's Pleading, 381.
CONSUL :

Effect of on transcript filed for lien, 79 . BASTARDY : CHICAGO BOARD OF TRADE : Judicial powers not incident to, 97.
In bastardy cases, 244 .

Appeal from County Court, 244. Option contracts on , 153 . CONTEMPT:

Nature of bond , 373.
BENCH AND BAR, 256 : Power to expel members, 337 . Disobeying injunction, 131 .

Assault :
Anecdotes of, 152. Power of court to restore, 337. Council cannot commit for, 384.

Evidence - damages, 16.
Bible Question , 178 . Rules of, 153 . Commission may commit for, 82.ASSESSMENT :
BILLS OF EXCHANGE : CHICAGO : Power of House to punish for, 262.

In name of vessel , 121 .
Acceptance by parol , 105. Council - police force, 10. Secreting witness, 142.

Special-contiguous property, 356.
Effect of acceptance of, 214. Indebtedness may be made payable CONTRACT :

ASSIGNMENT:
Endorsementand payment of, 56. out of tax ,254. Actionon special, 155.

Cannot defeat operations of bankrupt
What law governs as to payment, 105. General Act of, 1872, p. 10, 27 . An odd one, 381 .

law , 258.

When not a fraud under bankrupt law, BILL OF EXCEPTIONS, 140 :
What law governs as to acceptance, 105. Limitations on city indebtedness, 254 . Architect's certificate under, 410 .

Minority representation , 18. Breach of, 307.

177.
By whom cannot be certified, 4 . Rifle Club, 32, 68. By letter, 359.

ATTACHMENTS :
When necessary , 140. Who is mayor of, 299. Construction of, 3 .

Affidavit as evidence, 348 .
Striking out names is a material alter Chicago Law Institute, 53 . Dischargeable in Confederate money , 18

Amending affidavit, 397, 398. CITIZENSHIP :ation, 397 ,
Election of action for wrongful levy, BILL OF LADING :

For growing crops, 219 .

Of United States Rights of, 233. For services -- suit before expiration of220.

Attached to time draft and delivered City : term , 155 .
Federal courts may issue; 25.

to agent, 66, 73 . Fee of streets , 297 . Gaming, 342.

Non-residence of defendant, 184. Disposition ofafter acceptance, 55. Illinois act of 1872, p. 10 , 18 ,27,330.
Notice in weekly newspaper, 391 .

In restraint of trade, 5 , 28 , 172, 398.

Delivery of, 66, 73. Liable for allowing water pipes to
Priority of lien ,220 .

Interest on breach of, 214, 387.

Effect of transmission , 73 . freeze, 314. Option contracts, 153, 340.
Sale under what title passes, 346 .

BIGAMY : Liability of for negligence of boards, Rescinding, 190, 387.

Is a continuing offense, 294 . 297 . Recording, 190 .

B Bigelow on Estoppel, 189. Liable for accidents in defective To build a court house, 308 .

BALLOT : Bigelow's Leading Cases on Torts , 21 . streets, 220, 355. To influence legislation void, 124 .
Numbering, 86, 110, 126 . Bishop on the Law of Married Women, Liable for ice on walk , 335. Time of delivery, 127.

The secret, 86 , 110 , 126.
93. May own land outside, 380. Usage as to, 153 .

BANK : Bissell's Reports, 197 . Power to issue bonds , 58 . To lease telegraph company, 194.

Authority of cashier, 332. Blatchford's Reports, 77 . Power of mayor under act of 1875, p . What against publicpolicy, 244.

Liability offor pledge - military order, BOARD OF EQUALIZATION : 240. Cooley onTaxation, 45, 213.
57.

Power to tax capital stock and fran- CLOUD UPON TITLE : Cooper's Reports, 85.

Liability on commercial paper sent for chise, 249. Concurrent jurisdiction, 42. COPYRIGAT:

collection , 262. BONDS : Interest of complainant, 42, 68. Laws construed , 257.

Liability of to owner of paper, 262. Constitutional restrictions, 305.
Jurisdiction to remove, 42. Translation of plays, 345.

Ostensible stockholders in liability of, Effect of Constitution of 1870, pp. 58, Removal of, 42. Work must be published within rea
68.

274 . When record destroyed, 42 . sonable time, 258.

Paying stolen orders, 382. Guaranty of the regularity and genu- Code Practice, 406. What necessary to secure, 257.

Presentment by mail, 267. ineness of, 201 . COLLATERAL SECURITY : CORPORATION :

Rights of check holder, 22, 148, 267. Irregularities in issue of, 321 . When does not release guarantor, 190. Change of name, 34 .
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ernor, 141 .

en , 393 .

Corporate purpose, 153. For cruelty and desertion, 338. GAMBLING HOUSE : Interest onpolicy, 374 .

Effect of general law on charter, 92. How wife's estate effected by , 187. What is, 53. Liability of stockholder for loss, 92

Forfeiture of charter, 34. Ordering attorney's fees, 383. Gaming contracts, 342. 123, 146, 185.

Liability of stockholder on subscrip- DOMICIL : GARNISHEE PROCEEDINGS, 358 : No forfeiture after death , 343.

tion , 55, 65 , 92. Change in, 415. In foreign state, 355 . Nostamp on policy, 376 .

Power of to hold land, 34 . Temporary absence, 415. Judgment in , 168. Policy of assurance - gift of - possession

Receiver against stockholders, 123. DOWER : The earnings of an insolvent R. R. Co., of, 292.

Stock mustbe paid in full, 92. Ante-nuptial contract, 358.
273. Proof of loss as evidence, 150, 374.

Costs : In equityof redemption, 45 . Wages to $ 25 paid weekly , exempt, Re- insurance, 264 .

Agreement to pay extra, 4 . Rents while suit pending, 223. 199, 336 . Representations - no intentional de

Cotton sold to Confederate States, 354. Wben estopped from claiming, 315 . General law-what is, 356. ception, 37, 202.

COUNTY : When residence out of State, 102. Going rates, 194. Rights of policy holders, 156.

Defense by , 25.
DRAFT : GOVERNMENT: Statements in application for, 202, 380.

May employ counsel to assist, etc. , 25 . Bill of lading attached to time, 66 . Claim against for secret service, 267. Subscription with private agreement a

COURT OF CLAIMS : Drain Act Unconstitutional, 367. Grab Law , 217. fraud, 398 .

Action in for secret service, 267.
DRAM SHOP : GRAND JURY : Suicide - burden ofproof, 227, 382.

COURTS : Act, 8, 207. Minutes of, 1 . What is a fallen building, 178.

Validity of night sessions, 332. Club system to evade act, 347. Granger Cases, 142. When recovery may be had when par

County Ring, 293 . DURESS : Green's Criminal Law Reports, 37 . ty takes his own life, 227.

COVENANT : Payment under, 110.
GUARANTIES : When capitalstock not paid in full, 92.

Measure of damages in , 75 .
DUTIES : Ofthe regularity and genuineness of When premium not paid at death , 47.

Of seizin, breach of, 75. Paying under protest , 393.
Co. bonds, 201. Waiver of forfeiture , 399.

CREDITORS : GUARDIAN AD LITEM : INTEREST :

Agreement to take a certain per cent. ,
E

Effect of not appointing notice to, 371 . At 30 per cent. after due, 138.

206.
GUARDIAN AND WARD : Chargeable by N. banks, 52.

Bill superseded by bankruptcy pro
EASEMENT : Accounting, 387. Rate of, 43, 138.

ceedings, 134 .
Modification of common law , 156. Citation against, 387 . Taking in advance, 43.

Bill, when it may be filed, 370, 371 .
ELECTION : Foreign guardian acting in this State, Taking more than allowed , 52.

Rights of attaching, 20 . Changing the places of, 18.
230 . Usury , 43.

CRIMINAL LAW : Contest for office of judge, 329. Personal liability of guardian , 397. INTERNAL REVENUE :

Conspiracy to defraud U. S. of tax, 9. Contested, 131 . When action on bond barred , 387.
Deduction of the 5 per cent., 123,

Effect of repeal of statute, 16. Enforcementact unconstitutional, 226 , GUARDIAN'S SALE, 113 : Ex.collector charged with extortion ,

Former conviction , 34. 237. Investment in Confederate money, 113 .
244 .

Fines under separate counts, 198, 335 . In South Chicago, 248. Rights of posthumous child , 113
Embezzlement of P. O. money orders,

Indictment - unincorporated compa
Mandamus to call, 195 . 378.

ny, 168. Notice of, 18 , 299. H Guilty knowledge, 244.

Indictment for not defacing stamps, 11 . Numbering ballots, 69 , 110, 126. Indictment for attempting to defraud

Indictment for keeping gaming house, Our judicial, 61 . Haines, Hon. E. M. , has he been Gov out of, 211 .

38. Powers of a court of equity in contest Suit on collector's bond, 123.

Indictment for desecrating the Sab ed , 131 . Hecker's Reports, 72. Within what time appeal may be tak

bath , 38 . Signatures to petition for special, 214 . HEIRS :

Indictment for burning building , 238. Special, 299.
Re-imbursing, 336.

Who a banker within meaning of law,

Instructions in criminal cases, 31 . The secret ballot, 86 , 110, 126.
High on Receivers, 125, 189.

405.

Killing with a wad, 35.
Elementary Law , Abridgement of, by Highway : Who liable to pay a special tax, 305.

List of witnesses for accused, 1 . Dunlop, 285. Compensation for, 219 .
Iowa Pleadings, Practice, 29.

Minutes of grand jury, 1 . Embezzlement, 335, 336, 378. Dedication for, 219.
Iowa REPORTS :

Perjury in U. S. Court, 36.
EMINENT DOMAIN :

Higgins, Hon. Van H., Call on , 85 .
Notice of volume 38, p. 29.

Preliminary examination, 238. Cannot condemn part of road , 339. Hilliard on Taxation , 93 .

Time of execution , 167 .
Land not in actual use , 339. J

Homestead and Exemptions,by Smith ,61.

What the confidence game is, 335. Two roads in one street, 339. Homesteads and Exemptions, 125 . Johnson Reverdy, Death of, 181 .

When homicide justifiable, 31 , 33, 35. ENFORCEMENT ACT: HOMESTEAD : JUDGE :

Unconstitutional, 226.
Assignment of, 391 . Holding court onrequest, etc., 100,336.

D
Endowed Law Prizes , 366.

Moving on after judgment, 328. In Cook Co. should be by single judge,

Erskine's Speeches, by High , 365.
Relinquishment of, 335. 230.

DAMAGES : Escrow, 347.
Right of widow against heirs, 4 , 228 . Member of the bar trying case by

Against officer for refusing to place Estates Tail, 83. Where house destroyed by fire, 332. agreement, 408.

judgment on tax list , 209. ESTOPPEL : HORSE RAILROADS : JUDGMENT :

For injuries causing death , 239 . When owner estopped , 42, One may condemn the track of an Arrest of, 182 .

In covenant, 75 . EVIDENCE : other, 339. By confession when will not be set

Liquidated, 207 Comparison of hand- writing, 316. HUSBAND AND WIFE : aside, 162.

Measure of, 27 , 186 . Architect's certificate as, 410 . Liable for wife's support when living By member of the bar a nullity , 408.

Rule as to vindictive, 50, 186 . Extrinsic to control documents of title , separate, 219 . Erroneous in replevin , 4.
When held to be a penalty , 207 .

310, 317 , 327 , 333, 389. Settlement on wife - creditors, 374 . Execution after year and a day , 391 .
DEATH : In action for causing death of person , Title bond by, 44 .

Foreign and Domestic, 145.

Presumption of, 125 . 182. Hubbell's Legal Directory, 45. In vacation , 407 .

Action for causing, 182, 239 . Of experts , 142, 231 , 288 , 316. Hurd , H. B. , Letter of, 93. Lien -- filing transcript, 79, 110.
What must be proved in suit for caus Of foreign law, 191.

Lien of not extended by revivor, 68.

ing, 182, 239. Of hand -writing , 288 , 316 . I On appearance after dissolution by
DECREE: Of parties, 374 , 391 , 398, 407. partner, 145 .

Effect of bankruptcy on , 207 .
Notary's certificate as, 164 . Illinois Digest, 333 .

Sale under void , 171 .

For alimony, 384. Secondary , 42. Illinois Press Association , 312. Warrant to confess, 206.

Imprisonment for not performing, 384. Ewell's Cases on Infancy, Coverture and ILLINOIS REPORTS : When powermore than a year and

Joint against husband and wife, 407 . Idiocy, 237. Notice of Vol . 67th , p .37 ; Vol . 76 , p . day old , 162.

Personal , 207 . EXECUTION :
149 ; Vol . 68 , p . 213; Vol . 69 , p . 317 ; Judiciary Act, 156.

Recitals as to publication, 275 . Amending after levy , 343. Vol . 77 , p . 405 . JUDICIAL POWERS :

Review by agreement, 397 . EXTORTION : INDICTMENT :
Not incident to the office of consul, 97.

Void-subsequent valid proceedings, By U. S. land register, 313. For attempting to defraud out of rev: JUDICIAL :

172. Schedule rates, 59. enue , 211 . Titles , 188.

What is a final, 372. The act against constitutional, 59. For failing to deface stamps, 11 . Judiciary Re- organization of, 182.

DEDICATION , 205 , 332 : What declaration should contain , 59. INDIAN RESERVATION, 268 : JURISDICTION :

Presumption of, 68. When rates not fixed , 59 . Effect of land grant on , 265 . Attacking proceedings collaterally, 275.

DEED : Express companies liability of, 359, Indiana Reports ,Vol. 50, p. 309. Limits to of courts, by A. M. Pence, 62,

Correcting mistake in , 357. INJUNCTION :

EXTRADITION :
Delivery of, 206, 342, 359.

70 , 78 .

Bond obligations on , 231 . Of U. S. courts in controversies be

Escrow, 206.
Laws relating to, 384.

Damages on dissolution, 58, 350. tween foreign seamen , 386.
Evidence when lost , 42 . Reading affidavit, 345 . Of U. S. courts tocompel tax levy, 217.

Of minor, 187, 231, 331.
F

To restrain building a court house, 308. Over perjury in U. S. court, 36.

When parties misnamed in , 16. To prevent trespass, 140. Power of court to revoke certificate to

When land misdescribed , 42, 63.
False REPRESENTATIONS, 289 :

To restrain collection of tax, 158 . insurance company , 394 .

When void for uncertainty in descrip
On the sale of land, 3 . When not contempt to disobey , 131 . To sue in U.S. courts on a supersedeas

FENCE :
tion , 63. Institutes of Justinian, 205. bond , 329.

When wife a minor, 187, 231, 331.
Compelling repairs, 228, 359. INSTRUCTIONS : When receiver appointed by State

Void deed , 187 , 231, 331 .
Fifteenth amendment, 226, 233.

To jury, 190, 214 . court, 210.

Defacto Government, 361 . Fire Insurance Cases, by Bennett, 149. INSURANCE :
JURY :

DELIVERY :
FIXTURES :

Agent connot take horse for premium , Exempting by act from service on , 199.

Of grain sold conditionally , 342.
What are, 343 . 283.

System , 392.

Time for in contract, 127 .
Flaglor Cases , 189.

Agent to bind for advertising, 170. Unanimity in , 311 .

Democratic Convention , 325.
FORCIBLE ENTRY AND DETAINER :

As between landlord and tenant, 161. JUSTICES OF THE PEACE :

DEPOSITIONS :
Acts of tenant on landlord's posses

Assessment on bankrupt Co. , 89, 185. Amendments in actions before, 228.

Motion to suppress, 163.
sion , 49. Assignment of policy , 55. Appeal - suitfor penalty, 299.

Dickey , Judge T. Lyle, 109.
Fourteenth Amendment, 233. Authority of agent, 375, 382. Fees of in criminal cases, 152 .

Dillon's Reports, vol. 3, p. 309.
Freezing water mains, 314 . Bond of agent, 353. Filing transcript for lien - appeal, 110 .

Direct judicial force, 101.
FRAUDULENT REPRESENTATIONS, 20, 273 : Certificate to foreign Co. may be re Suit for violation of ordinance - civil

DISTILLERS AND DISTILLERIES : Rights of attaching creditors, 20. voked , 394. proceeding, 299.

Averment as to raw material,74.
Return of consideration , 322. Co. bankrupt-set off, 146, 267 . Suit on bond of 358.

Information for having spirits with Fraud and circumvention , 168 . Declaration averments in , 382. Whether can act out of town , 140 .

intention, etc. , 74.
Fraudulent conveyance, 208 , 331 . Estoppel by recitals in policy, 54 . Will not be compelled to issue execu

Seizure of books, 314.
FREIGHT :

False representations, 150, 378. tion for illegal fees, 140.

Tools found on premises, 74.
Undue preference, 5 . Foreign Co. in State, 394.

Division of city , town and county, 251 .
G

Indictment for burning building of a K
DIVORCE : company - allegations as to, 238.

Appeal from order, 383. GAMBLERS : Insanity caused by intemperance, 227. Kansas Reports, vol . 13, p. 109; vol . 14

Bill and cross bill for, 338. May be excluded from cars, 323. Insurable interest, 28 , 378, 382, 412.

a
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Kentucky Reports, by Bush , 61 . Mattocks, Gov. John , 229. Liability of administrator on , 174. PRIVILEGED COMMUNICATIONS :

McAllister, Hon. Wm. K. , 38 , 69. Ohio Digest, 72, 141 . By witness, 44.

L McCrary on Elections, 21 . Old Times in New York , 87 . PROBATE LAW :

MECHANIC'S LIEN, 398 : Old Friends with a New Face, 7 . Advancement, 23.
Lady Lawyers in London, 271 .

Copy of contract, 15 . Option Contracts, 153, 340 .
Compromising claim , 31 .

Land Grants Construed, 242, 265, 282, 293. Forlabor and materials, 336. OPINIONS OF ATTORNEY GENERAL EDSALL : In suit whenrecords destroyed, 180 .
LANDLORD AND TENANT :

On wife's property, 220, 415 . On corporation taxes, 22, 264. Rights of half-blood, 415 .
Acts of tenant on landlord's posses

Proper parties to, 15 .
ORDINANCE : Survivorship, 23, 351.

sion , 49.
Patting up lightning rods does not Must be general, 150 . PROMISSORY NOTE :

Covenant not to carry on particular come under, 313 . Of 1787 , p. 173. Consideration, 220 .
business, 384 .

Mexican Claims, 282. Against second -hand dealers,407. Erasing what is written in, 281 .

Covenant to deliver in as good condi. Memphis Law Library, 30. Osage Ceded Lands, 265. Erasure of endorsement, 342 .
tion, 161 . MINOR :

Extending time of payment,184.

Duty of tenant to rebuild , 161 ,
Deed by - Statute of Limitations, 187 ,

P Fraud and circumvention, 168.
Insurance between , 161 . 331 . PARDON : Guaranteed note, 190.

Ninety-nine year lease, 328.
Effect of marriage on deed of, 331 . Condition annexed to, 186 . Indorsement for collection, 4.

Premises destroyed by fire, 161 . Within what time deed must be repu.

Recitals in lease, 377.

Interest to wife for life, 3.Effect on proceedings of confiscation ,

diated, 187, 231 , 331 .
Use and occupation, 219.

105, 186 . Liability, indorser, by what law gov

MILITARY : PARK COMMISSIONERS : erned, 124.
What is a lease, 214 .

Order on bank to deliver, etc. , 57 .
Landlord and Tenant, by McAdam , 133. Moore's Criminal Law , 245.

Constitutionality of act of 1871 , p . 224 . Liability of assignor, 178 .

PAROL CONTRACT : Need not attach property of makerLaw and Fact, by Wells, 205.
Moot Court Rules, 77 .

Law of Personal Property, by Schouler, MORTGAGE :
Validity of, 8 . before, etc., 124.

341 . PAROL EVIDENCE : Of married women, 218 .

Law SCHOOLS, 4 .
Building erected after date of, 220.

To prove lost record , 46.
Payment by maker before maturity,

Effect ofequitable by devisee, 295. PARTNERSHIP :
211 .

Lawsand Ordinances, Town of Jefferson Equities between mortgagor and mort

157 .
Agreement, 358. Payment of forged paper, 129 .

gagee, 4 . Dissolution of, 206 , 217.
Lawyers in Congress, 325.

Pleading bankruptcy of maker,178 .

Estoppel by recitals in, 16 .
LOST INSTRUMENT : Law of, 156 .

Presumption from possession, 15.

Notice of equities, 4 . Power to enter appearance of other, Right to fill blanks in , 281 .
How proved , 46.

Notice - wrong description , 405 . 145. Surety - extension of time, 143.
LEASE :

Power ofprivate corporation to make, Where deceased partner had made a What change makes invalid, 281.
Unrecorded of chattel, 41 .

Property how sold , 415. fraudulent conveyance, 331 .
What is a, 3.

Lectures on Law, by Wilson , 13 . 228 .
LEGACY :

Party Walls, 398. When good where made, 278.

Purchase of mortgaged chattel , 348. PATENT : When note of trustees, 371 .

Interest on , 156. Recording release of by mistake, 347.

LEGAL NOTICES :
From government construction of, 180. Property in Letters, 320 .

Rights of mortgagee to rents or earn . Patent Law : Professional Manners, 317.

Under act of 1874, p . 165 .
ings of insolvent company , 273.

Legal Tender Acts, by S. T. Spear, 96.
Assignment of, 385.

PUBLIC POLICY :
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can be no doubt of the correctness of the road,where it wasstruck by a trainand decision , on an appeal from the decree

decision of the court in The People v. killed . No fence had been erected on of the Register's Court refusing to admit

Naughton, supra , requiring a list of wit- either side of the track , although it was the writing on a slate for probate . The
nesses to be furnished .

SATURDAY, SEPTEMBER 25 , 1875.
the statutory duty of the company to Supreme Court then affirmed the decree

The case of Commonwealth v. Knapp, have erected suitable fences, unless it of the court below , delivering the follow

9 Pickering, 496, so far as it is applicable had been relieved by the agreement of ing opinion :-Per Curiam .- The prin

here, presented only the question of the the adjoining proprietors, of which there cipal question in this case , whether &

The Courts. right of the accused in a capital case to a is no evidence in the record. On this slate will can be proved as a written will

list of the witnesses for the State. Al state of facts the question arises whether under the Act of Assembly, is one of

though it was urged that this was not a the company is responsible for the value difficulty. However, we find it unneces
[ From Josiau H. BISSELL, official reporter.] matter of right, except under the statute of the animal killed if it is shown its sary to decide it , as the evidence of the

of treason, Wilde, J. , says, “ a list of the servants observed every reasonable pre- creation of the alleged will as a final

U. S. DIST. COURT, E. D. OF WIS.
witnesses has never been refused, in a caution to avoid the accident .

OPINION Filed March 18, 1875.
testamentary act, and by the requisite

case of this kind." It was contrary to the provision of the number of witnesses, according to the

UNITED STATES v. LD SOUTHMAYD. If the determination of the question , statute for plaintiff to turn his horse up- Act of 1833, is too meagre and too doubt

1. LIST OF WITNESES FOR ACCUSED. - In all now presented , depended uponauthori- on the commons, and therefore unlaw. ful to requ.re a reversal of the decree of

criminal cases in which there has been no pre: ty.I do notregardthe caseofThe People ful. There wasnothing to prevent it the Register'sCourt,which is presump

v. Naughton, supra, as settling the point. from getting from thence upon the rail . tively right until the contrary is shown.of the court to order a list of the witnesses sworn
It is notasserted here, that any irregu- road . Of this fact he was well aware. Decree affirmed and appeal dischargedbefore the grand jury , to be furnished to the ac

cused . larities occurred in the proceedings be- for it occurred near plaintiff's residence, at the costs of theappellant.

2. MINUTES OF GRAND JURY. Heis not, how : fore the grand jury, involving the validi . and he was, of course, familiar with the At the argument of the point reserved
before the grand jury, nor, in the absence of ty of the indictment. In that case, the locality. Bythevoluntary unlawful act on the trial of the cause,

strong reasons to the contrary, should they be application for the minutes of testimony of the plaintiff, his horsewas trespass
furnished him.

was based principally uponsuch alleged ing on the right of way ofthe company, Esqs., for plaintiff cited :—Justinian's

John J. PINKERTON and JOSEPH J. LEWIS,

The defendantstands indicted for the irregularities,claimed tobe fatal to the and this factmust be imputed to him as Code, lib . 6, tit. 21,sec . 3 and sec. 15 ;

alleged forgery of a postal money order, indictment,and which theminutes would negligentcare for the safety of hisprops Swinburn on Wills,p. 351, ( 7th Ed.1793 )

and for passing suchorder. There was disclose, and this branch of the motion erty. Had the borse escaped from his 10 Bac.. Abr. tit. P :

was denied, for the reasons that the mo- enclosure against bis will, and he had Wills of 32 H.8, ch.1 ; ştat.ofFrauds
Wills ;" Statute of

the finding of the indictment. The de- tion papers did not state wherein the used all reasonable diligence to recapture and Perjuries of'29 Car. 2, c 3, sec. 5 ;

fendant's counsel moves for an order proceedings of the grand jury were irreg- it , the case would have been within the Penna. Stat. of Wills of 8th 'April, 1833,

requiring the districtattorney to furnish ular, or wherein an inspectionwasessen. rule in C.and N. W. R. R. Co. v. Hains, P. L. 249) ; Redfield on Wills,i,sec.

him with a list of the witnesses sworn be- tial to protect the right of the defendant, 54 Ill., 528.
fore the Grand Jury and with the minutes or that he could not more properly de In that case it was unlawful by a local 17, pp .165, 166 ; Masters v . Masters, 1 P.

oftheir testimony, basing
his application rivethe information sought from other ordinancefor plaintiffto permithis Wms.425.; In re the Goods ofAnneDyer,

upon the fact that there was no prelimi. sources. The strictness of the ruleon horse to run atlarge,but the decision is 1 Hagg. 219,(3 Ecc .Rep.92 ) ; Dickerson

nary examination , and claiming that he the subject was rigidly enforced, and the placed on the distinct ground , the escape

v . Dickerson, 2 Phillmore , 173 , ( 1 Ecc.

is entitled to know who thewitnesses courtsay, that“ it is onlywithincertain from his private enclosure wasinvolun. Rep.222 ;)Rymesv .Clarkson , 1Phillmore

were who appeared before the Grand restrictions that any inspection of the tary on his part , and that he made rea
22 ; Haines v . Haines , 2 Vernon , 441 ;

Jury and what their testimony was, in minutes can be allowed .” sonable efforts to reclaim them soon
Geary v . Physic , 5 B. & C. 234 ; McDowell

order to prepare for trial . The applica

tion, so far as it relates tothe production ell's State Trials, the court, onapplica. Althoughplaintiff in thiscasewasguilty 491; Henshaw v, Foster, 9 Pick. 312:

In Earl of Shaftesbury'scase, 3 How- after their escape, but was unsuccessful. and Wife v. Chambers,1 Shabhart's Eq .

Rep. 347; Clason v. Bailey, 14 Johns.Rep.

of a list of the witnesses, is not resisted , tion , ordered the witnesses before the of contributory negligence by his unlaw

but opposition is made to disclosure of grand jury examinedin open court. But ful act inturning his horse upon the Walker's, Johnson's and Webster's Dic,

their testimony. that was a case where an attempt was commons, where he knew it could escape
tionaries ; Livingstone's Louisiana Penal

DYER, J. There are casesreportedin made to procure an indictmentfor high over lands nothis own, upon the rail Code, Bookol Definitions,chap:1 ;

the books in which the courts, in the treason against the Earl. road, this fact does not relieve the com
Havard v. Davis , 2 Binn . 406 ; Schraeider

exercise of a proper discretion, have It is the general rule that proceedings pany from the duty to exercise proper iBay,464 ;Matthews v .Warner, 4 Vesey,
v. Norris, 2 M. & S. 286 ; Legare v. Ashe,

ordered a list of the witnesses to be fur- before a grand jury are privileged from care, and observe all reasonable precau

nished to the accused where he has had disclosure. The cases are exceptional tions to avoid the accident. Assuming
Jr. , 210.

no preliminary examination before in which the rule is not adhered to. In the burden of proof was upon the rail WM. M. HAYES, Esq., for defendant,

magistrate. Thestatutes of the United an action for maliciously indicting the road company , we think it is proven its cited :-Aurand
Wilt, 9 Barr, 54 ;

States provide that when any person is plaintiff, Lord Kenyon allowed a grand employees did everything in their power Plumstead'e Appeal, 4 S. & R. 545; Stein

indicted of treason , or of any other capi- juryman to be asked , whether the de- after the danger was discovered,to pre v. North , 3 Yeates, 324 ; Toner v . Taggert,

tal offense, he shall be furnishedwith a fendant was the prosecutor oftheindict. vent injury to plaintiff's property ? The 5 Binn . 490 ; Murry v: Murry, 6Watts,

copy of the indictment and a list of the ment; and thought thedisclosure did train was within a few hundred yards of 356 ; Patterson v . English et al . , 21. P.F.

witnesses to be producedat the trial. notinfringe upon thejuryman'soath. the station and wasmoving at a low rate Smith, 454 ;3 Vin Abr. 125,pl. 13 ; Bar

Rev. Stat.of U. Š., 1874., Title 13, Ch.18, (Sykesv.Dunbar, 2 Selwyn Nisi Prius, ofspeed . All the witnesses agree,the net's Appeal. 3 R.15 ; BouvierLaw Dict.,

& 1033. I find no similar provision in re 1091. Roscoe's Criminal Evidence, 150. ) horse was grazing quietly near the rail. tit. Wills : Tomlin's Law Dict.; 2 Bl .

lation to other offenses. I have no In that case the alleged cause of action, road until the train was nearly opposite, Com. 295–297 ; Co. Litt. 229, a .

doubt,however,that in all cases in which itself, sprung from the act of the party in when it suddenly came upon the track Opinion by BUTLER, P. J. April 26th,

there has beenno preliminary examina- procuring the indictment. in front of the engine. As soon as it | 1875 .

tion , it is within the discretion of the Following the general rule, it is held was discovered the horse was coming On the trial the defendant requested

court to order a list of the witnesses that the clerk of the grand jury cannot upon the track , the engine-driver did instruction tbat" the writing on the slate

sworn before the Grand Jury to be fur- be compelled to disclose the proceedings everything he could to stop the train in is not ad missible as a will , and the jury,
nished to the accused. The People v . before them , (Viner's Abridgement, Evi- time to avoid a collision, but was un- therefore, must find for the defendant.'

Naughton, 7 Abbott's Practice, R. N.S. dence ( B. a .), pl. 5) , nor can the county successful. The horse was partially The cause was submitted on the facts,
421, is relied upon by counsel for defen- attorney (McClellan v. Richardson, 13 blind, and , as the witnesses describe it , and the point reserved . A verdict hav

dant as an authority in support of his Maine Ř., 82). In Massachusetts it has seemed to become bewildered and ran ing been found for the plaintiff the point
motion, not only as to furnishing a list of been held, that the attorney for the com- directly towards the train. The whole must now be disposed of. When the
witnesses, but as bearing upon his right monwealth cannot be called to disclose thing occurred in an instant. The en parties were before the Register's Court
to the minutes of their testimony. In what passed in the grand jury room. gine driver may have seen the horse the case went off upon the facts, which
that case the defendants were indicted (Commonwealth v. Tilden 2 Starkie on grazing near the railroad , not many alone were considered .
for alleged frauds in the conduct of cer- Evidence, 324, note ). yards distant, but it was not his duty to The question is new, and presents a

tain elections. The motion papers set In the absence of strong reasons to the stop his train by reason of that fact. He fair field for discussion. We will con

forth that the accused were indicted contrary, the rule ought not to be de- could not anticipate the horse would tent ourselves, however, with the state

without preliminary examination ; that parted from . I think it should be ad suddenly come upon the track. Under ment of our conclusions without enter

they nad no means of knowing the par: hered to in this case, to the extent ofde- such circumstances it would be an uning elaborately into the agreement.

ticulartime,place or circumstances relied nying the application for the minutes of reasonable regulation to require him to The writing is within the terms of the

on by the people ; that, at different times testimony. A list ofthewitnesses sworn stop his train , and the law has imposed statute - for they are general, requiring

during the day on which the charges before the grand jury should be furnish . no such obligation. It is proven the simply that " every will shall be in writ
were laid , a large number of persons ed to the defendant. company's employees did everything in ing .' But is it within the spirit ? For this

were present at the voting place, and , their power, after it was discovered the inquiry also, is involved in the interpre

unless the accused could ascertain the horse was in danger, to avoid the injury . tation ; and when considered , we see

precise time at which they were charged
Through the kindness of the law firm The finding of the court was therefore plainly that all writing is notembraced.

to have committed the offenses, it was of HARRISON & WHITEHEAD, we have re - contrary to the law and the evidence. The purpose ofthe statute is obvious. It

impossible for them to determine what ceived the following opinion : The judgment will be reversed and the was to avoid the uncertainty and danger

witnesses to summon , or in any manner cause remanded.
attending proof of nuncupative wills.

to prepare for trial ; and that important

SUPREME COURT OF ILLINOIS. Judgment reversed . Ordinary writing — as with the material

irregularities occurred in the proceedings OPINION FILED JUNE 16, 1875. in common use - serves to accomplish
of the Grand Jury, fatal to the validity / THE PEORIA, PEKIN & JACKSONVILLE R. R. CO. v.

COURT OF COMMONPLEAS, CHES- this purpose . Such other writing as does

of the indictment, which theminutes of JOHN R. CAMP.
TER COUNTY, PA . not, was not contemplated, and is not

testimony would disclose. Most of the Appeal from Peoria . embraced . One may write in the dust,

discussion, in the opinion of the court in
[ Reported by Special Correspondent.!

This was an actionbrought byappellee to recover or the sand , or with charcoal or chalk,

that case, is addressed to the question of of appellants for killing his horse by a train of

the right of the accused to a list of the

SLATE WILL. - A writing on a slate,intended by leaving the impression so evanescent

witnesses. The case discloses that it in Peoria county, and notwithstanding this fact , not admissible as such under the Pennsylvania writing, though embraced by the terms

was unlawfulfor domestic animals to run at large the decedent to be her last willand testament,is that a breath will efface them . Such

had been customary in many of the he turned his horse out upon the commons ad . stalute of wills.
of the statute, is excluded by its spirit .

counties of the State of New York, before joining his premises, andfrom thence the horse
This was an action of ejectment. The Then again, one may write on a rock or

the passage of any statute on the subject, it was killed . The court discuss the principles plaintiff claimed under a will written a wall , or a tree ; and this also is excluded,

for the Distaict Attorney to indorsetbe that should control the liability of theappellants upon a slate , by which the premises in for it is incapable of the use and treat

names of witnesses on an indictment, casewhereesh and ner keras inis stinge between suit were devised to her by one Phebe ment prescribed . We think it may be

and then send the same to the Grand tarily. and where he escapes from the enclosure Ann Woodward , late of the borough of said with safety, that no writing effected

Jury to be investigated . The names of of the owner against his will-[ ED. LEGAL News) |Kennet Square, deceased ; the defendant with material not designed for or suited

the witnesses came, therefore, to be re Opinion by Scott, J. claimed as the heir of said decedent to the purpose, is within the statute . It

garded as much an indorsement as the At the date plaintiff's horse was killed under the Intestate Laws of the Com could not have been contemplated that

words, “ True bill ,” and , consequently, it was unlawful for domestic animals to monwealth. The case was submitted to men would so write ;-but does the

the statutesubsequently passed provided run at large in Peoria county, when the jury , subject to the opinion of the statute embrace all writing effected with

that the accused shall be entitled " io a the accident occurred. Session Laws court on the point reserver, which will material designed for the purpose ? This

copy of the indictment and of all in- 1872, p . 116. Notwithstanding this fact, be found in the opinion of the court proposition includes lead pencil and slate,

dorsements thereon.” We bave thesame he turned his horse out upon the com- below, the verdict was for plaintiff. The for they are designed and prepared for

provision in the statutes of this State. mons adjoining his premises, and from legal question bere determined was writing. Here the inquiry is narrower

Upon thepractice as it had grown up in thence it escaped over uninclosed lands attempted to be brought before the and the question more difficult . Still ,

New York, and upon the statutes, there of other persons to the track of the rail. I Supreme Court in last January , for their I the true test—the adaptability of the

REED V. WOODWARD.

cars .

7



2

LEGAL News.CHICAGO LEGAL

writing to the end in view—is the same. of certain mountain land described . decree ofthe Chancellor overruling the ticulars. Burnet v. Dennison, 5 Johns.

Ifall such writing answers this end , then John P. Hodges afterwards died . demurrer as to Cohen and wife, is erro- Ch . , 35. In Fitzpatrick v. Fitzpatrick ut .,

all is included. If a part does not, it is The bill prays, first, to recover the 4: neous-it should have been sustained, sup., the court observed in setting aside

excluded. But the results of thetest acre tractof landconveyedto Williams, but the decree was correct in overruling a sale where the noticegave the day, but

here, are notso marked as in the instan- and to have her deed declared void; or, the demurrer as to Key, Ragsdale and omitted the time ofday, that “ such a de

ces before stated . It may be said that if this relief cannot be granted, that she McKinney. Whether the complainant's fect defeats the whole purpose of the

the difference consists merely in the recover the Walnut street property from equities are superior to those of McKin- notice.”

degree of appropriateness. The common Cohen and wife, or the consideration ney and Ragsdale, it is not proper now The adjournment should havebeen

judgment of men , however, as shown by agreed to be paid therefor with interest, to determine . The question as to com made on the day and at the place of sale.

almost universal experience, is against and , lastly, if not entitled to relief upon plainant's rights against Williams, or 11 Am. Law Reg. , 721, Sect. 29. The

the fitness of lead pencil and slate for either ofthe foregoing grounds, thatthe the heirs and administrator of her hus- question of the best time to which post

writing of a permanent character. Deeds, mountain land be decreed to her, and band, are not before us. ponement should be made was for the

leases, and all similar instruments are the difference in value between it and The decree will be reversed and the trustee himself. Its decision could not

uniformly written in ink ; andthe the 43 acres be paid to her out of the demurrer sustained as to Cohen and be delegated to an agent. Bates v. Perry ,

judicial records of this country show no estate of John P. Hodges, or out of the wife, and affirmed and remanded as to 51 Mo., 449.

will in other material ; while those of assets of the firm of Womicut & Hodges. the other defendants. The costs of this But it appears that the sale was post

England show buttwo. Granting there. The cause was heard upon the demurrer court will be paid one-half by complain- poned by the advertisement of Decem

fore, that a will in lead pencil may, in of Cohen and wife, Ragsdale, McKinney ant, and one-half by Ragsdale and Mc- ber 9th , which reads :

some degree, answer the purposes of the and Key. The demurrer wasoverruled Kinney.— The Commercial and Legal Re “ Theabove sale is hereby postponed,"

statute, it may well be doubted whether and the defendants allowed to appeal . porter. etc.

the use of this material was contem- Williams answered the bill , but no ap There is no evidence that the trustee

plated. Under a statute similar to ours, pearance was made by theadministrator SUPREME COURTOF THE DISTRICT was in attendance December 8th. In

the English Ecclesiastical Court have, or minor heirs of John P. Hodges, nor OF COLUMBIA . fact, if he had been , he would have said
however , admitted wills in pencil to pro were any steps taken to bring the cause

so in his answer. Besides, the postpone

bate : Dyer's Estate, 3 Ecc. Rep. 92 ; Dick to a hearing as to them . APRIL, 1875.-IN EQUITY . – No. 3721 . ment does not purportto be the act of

son v. Dickson , 1 Ecc . Rep. 222. Whether The case, therefore, as to Williams and
WM, E. CHANDLER v. Wm. A. COOK , Trustee.

the trustee at all but of the auctioneers.

we will follow this lead is yetto beshown. the heirs and administrator of Hodges, If the postponement was in fact made by

In Patterson v . English et al . , 21 P. F. S. is not before us. Wewillconsideronly ty states the day of themonth correctiy, but the trustee, before the publication of the

454, it is said that “ no will should be the questions raised by the demurrer of names a wrong day of theweek , and the mistake advertisement, then the advertisement

written or signed with lead pencil,on ac- the other defendants. The objection iscorrected in the published potice , the day be. was incorrectin stating that the sale “ is

count of the facility with which the upon the ground of mulitifariousness sale for that irregularity will be dismissed ,when hereby postponed .” Such a statement

writing may be altered or effaced . ” It was withdrawn . it is evident that there was no intention tomis might have induced a would -be purchas

may be remarked that the danger here First, as to the right of the complain lead either the parties or the public,andwhen
neither in fact were misled.

er to stay away from the sale , for the

from admitting such wills would be ant to recover the Walnut street property
reason that he would not venture to risk

greater than in England , where the from Cohen and wife. The complainant
STATEMENT OF THE CASE .

a title upon a trustee's sale fixed by the

statute requires subscribing witnesses, held this property under a deed from her The complainant filed his bill to have auctioneer, and not by the trustee him

and thus avoids the uncertainty attend husband , conveying it to her sole and a sale of certain real estate which had self. On the other hand , if the postpone

ing proof of handwriting in pencil. separateuse. The deed contains no pro- been sold under a power of sale, in a ment was actually made by the adver

But we think writing on slate presents vision in regard to her power of sale or trustdeed , set aside and declared null tisement, itwas either void ,as notbeing

even more serious objections. While it disposition . No such power is in terms and void . the act of the trustee himself, or the ad

is true that this material is prepared and conferred, nor is there any restriction The deed of trust was executed by one vertisement was fatally defective in not

used for writing, it is true only in a upon the power.
Sidney McFarland to the defendant,Wm. setting forth a postponement, deter

limited sense. It is especially designed in Gray v . Robb, 4 Heiskell, 74, this A.Cook, as trustee, to secure the pay- mined upon by thetrustee, or by his au

for figures, and is neither intended for, court held , that ifthe deed creating the ment of fifty -sis promissory notes, each thority.

nor adapted to, writing of a permanent separate estate of a married woman con- for the sum of twenty -five dollars, with If there was a postponement by the

character .It would hardly bethought tains no power of disposition , no such interest,which notes, at thetime ofthe trusteeon the ground, itmust have been

ofinthis connection ;and the reports power cau be exercised , and the deed of sale ofthe trust property,belongedto till Friday, Dec. 19th ; otherwise the day

here and elsewhere, show nota single the husband and wife in such case was a the estate of one Plowman , deceased. of actual sale and the day of postpone

instance in which it has been so used . nullity. This was in regard to a deed The said deed and notes were all da ment would have differed.

Impressions upon it are easily removed , executed in 1862. The Act of 1869-70, ted on or about the 12th day of Octo
But a published notice of postpone

and replaced ,withontleaving any trace ch . 99, however, is to be considered. ber ,1869 ;said deed empowered the mentmust conform to the actual post

of the change. Writing upon such The 3d section is as follows : Femes trustee , upon default made in the pay- ponement made on the ground. Richards

material does not in our judgment even covert or married women owning a separ- ment of any one of said notes, etc. , to v . Holmes, 10 How. , 143 ; Miller v. Hull ,

reasonably accomplish the purpose had ate estate settled upon them and for sell the premises "at public auction,up-4 Denio, 104. The 'onusof proving that

in view by the Legislature,was notcon- their separate use,shall have and possess on such terms and conditions, and at the advertisement, and the day of sale

templated, and is not embraced in the the same power of disposition by deed, such time andplace, and after such itself conformedto the day established

statute . will or otherwise, as are given by the public advertisement," as the trustee in by actual postponement, rests upon de

Judgment must, therefore, be entered first and secondsectionsofthis act , theexecution of the trust should “ deem fendants. 'Gibson v. Jones, 5 Leigh,370.

for the defendant on the point reserved, provided the power of disposition is not advantageous and proper . ” WILLIAM A. Cook, for defendant.

notwithstanding the verdict. expressly withheld in the deed or will The premises were advertised Novem Mr. Justice Olin announced the de

For the opinion of Butler, J. , in this under which they hold the property." ber 27, 1873, to be sold on the 8th of Decision of the court to the effect follow

cause, when in the Register's Court, see
The first section enacts : Married cemberfollowing. Forreasons not shown ing :

30 Legal Intelligencer, 250 .

women over the age of twenty -one years, no sale was made on the 8th of Decem The only question raised by the bill

Judge Hanna, in In re Will of William owningthefee or other legal or equit- ber, but on the 9th of December the in this case is as to the regularity of the

H. Fuguet, 32 Legal Intilligencer,179, able interest or estate in real estate, original advertisement, with the follow . notice of sale. No fault is found with

allowed a will as corrected in lead pencil shall have thesamepower of disposition ing notice attached , appeared in the Re. the original advertisement, but the

to be admitied to probate.
by will , deed or otherwise as femes sole . ” publican, a daily newspaper: notice postponing the sale to the 19th of

The second enacts that the powers of The above sale is hereby postponed until December, 1873, stated the day of the

married women to sell , convey, devise , Thursday, December 19, 1873, same hour week to bé Thursday instead of Friday.

SUPREME COURT OF TENNESSEE. charge or mortgage their real estate and place. LATIMER &CLEARY, The day of the month was correct, and

Auctioneers.shall not depend upon the concurrence de9-TuThS & ds.
OPINION FILED JUNE, 1875.

that was the day of the sale . There is no

of the husband, provided her privy ex The sale actually took place on Friday, doubt but the wrong day of the week
SIDNA A. P. HODGES v. W. B. WILLIAMS et al. amination shall take place before a December 19, 1873. On Thursday, the was inserted by mistake, and without

POWERS OF MARRIED WOMEN. Chancellor, Circuit Judge or Clerk of a 18th of December, the above error in any intention ofmisleading, and it was

A married woman, having a separate estate , County Court. A subsequent section the day of the week was corrected. On discovered and corrected the day before

where the power of disposition is not expressly limits the provisions of the act, except that day , as well ason the morning of the sale, which actually transpired at the

withheld in the deed of will creating the estate: the third section, to femes covertwhose hus- the sale, the notice of postponement was place and on the day of the month ad

concurrence or consent of her husband,provided bandshave abandoned or refused to live printed correctly, viz : “ Friday , Decem - vertised .

her privy examination be taken by a chancellor, with them, or are non compos mentis, with ber 19th , 1873." The correction of the notice gave a
circuit judge, or clerk of the county court. And

aproviso that married women may de Evidence as to attendance, and num - time certain , so that the public could not

husband, she could do so with his consent,pro- visetheir real estate as femes sole, but ber of bidders and adequacy of price is bemisled .

vided her privy examination be had. The hus- notto defeat tenancy by the courtesy : conflicting. The defendant, Cook , trus We are aware of the rule which re
band's joiningcould not vitiate the deed.

The third section is to be taken with tee , in his deed to thepurchaser, recites quires a trustee for sale to act in good

McFARLAND, J., delivered the opinion the first and second sections, exceptthat that he advertised the premises “for faith and with diligent attention in

of the court . the third section is not limited, as is the more than ten days, and on the day of conducting the sale of the property . But

The complainant, in her bill, alleges first and second sections, to that class of the sale ." the postponement in this case was proper

that on the 11th of May, 1860, E A. Clay married women above mentioned. From The special term in equity made a de- and necessary to bring the property to

conveyed to her, to her sole and sepa- this it would seem to result that a mar cree dismissing the bill, and the plain- sale under the most favorable circum

rate use , 41 acres of land in or near Chat- ried woman having a separate estate " tiff prayed an appeal. stances for realizing its full value. And

tanooga ; that afterwards she joined her where the power of disposition is not FRANK W. HACKETT, for plaintiff, ar . in point of fact there is nothing in the

husband, John P. Hodges, in a convey expressly withheld in the deed or will, gued in his brief as follows: case to show that the sale was not con

ance of this land to W.P. Williams, the may convey the same as a femes sole, The authority of the trustee in this ducted so as to secure this result.

proceeds going to pay debts due from the without the concurrence or consent of suit to sell , after such public advertise We think the decree of the special

firm of Womicut & Hodges, of which her husband, provided her privy exam- ment as he should deem advantageous term should be affirmed and the bill dis

her husband was a member; that her ination be taken by a Chancellor, Circuit and proper, extended only to publica- missed with costs.

husband, to reimburse her, ' conveyed Judge or Clerk of the County Court. tion of such an advertisement as in MACARTHUR, J. , dissented, and express

to her ,to her sole and separate use, a We take it that if she could convey itself contained the essential character- ed his opinion to be that there was no

certain lot in Chattanooga, called in the withoutthe concurrence or consent of istics of a valid and legal notice. proof as to the sale having been post

record the Walnut street property: Af her husband , she could certainly do so The medium of publication was left to poned by the trustee or by bis direction.

terwards she joined her husband in the with his consent provided the privy exam- his sound discretion ; whether by posters The notice is in the name of the auction

conveyance of this latter property to Co- ination be had as required. The joining or newspaper advertisement,daily,week- eers alone,and not by thetrustee.
hen and wife for $ 2,000, part of which of the husband could not vitiate the ly , morning or evening, and for such a Whether the sale shall take place, or

was paid in cash on debts of her i deed . length of time, as his judgment should be advertised again , is a matter confided

husband. Three notes were executed The bill does not deny that there approve. But be could not neglect the to the discretion of the trustee, and he

payable to herself and husband, one for was a privy examination in this case, salutary requirements of the law as to cannot delegate that power to auction

$ 710 , was turned over to her, and she and the power of disposition was not what the notice itself should contain. eers or agents under thespecial trust and

has disposed of it asa matter of necessity expressly withheld in the deed of Mrs. No particular form of advertisement is confidence with which he alone is in

to raise money for herself and family, Hodges. So we hold that, under this necessary when not prescribed by the vested . The fact may be that the post

The two $500 notes were placed in the statute, the deed to Cohen and wife deed . Newman v .Johnson, 12 Wheat., ponement was authorized and the new

hands of S. A. Key,as collateral security was not void for want of power to make 570 ; but it should reasonably inform the advertisement directed by the trustee ;

to secure D. B. Ragsdale and P. A. Mc- it. We think there is no sufficient alle public as to the time, place and descrip- but there is nothing in the pleadings or

Kinney as securities of said John P. gation of fraud undue advantage to tion of the property . Besides, the no- proofs to explain the advertisement of

Hodges, for money due for the purchase låvoid the deed . The result is, that the tice must be truthfulin all material par- the auctioneers. For this reason , 1.

66
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WARRANTY- WHAT IT INCLUDES— FALSE

ABSTRACTS OF OPINIONS FILED AT SPRING

SHE SHALL HAVE THE INTEREST THEREOF

1

STATEMENT .

UTE ABOLISHING THE DISTINCTION - WHEN

ACTION FOR MALICIOUS PROSECUTION

BROUGHT - EVIDENCE .

2

INAD

-SIGNALS - INSTRUCTIONS.

think, there was no valid execution of Opinion by BREESE, J. Walker, C. J. , lant to appellee. On the trial, two in. he wasbroughtinto the fatal danger, the

the power to sell,and that the sale was dissenting. struments were offered in evidence, but railroad cannot be held liable.

nulland void.- Wash. Law Rep. rejected by the court and judgment for

defendant. 168.-John W. White v. Charles W.
REPRESENTATIONS IN THE SALE OF LANDS

SUPREME COURT OF ILLINOIS.
The instruments were : “ I have this Smith . - Error to Piatt.-Opinion by

-MOTION IN ARREST OF JUDGMENT.

day bought of 0.P. Canterbury, 100 head SHELDON, J.

STATEMENT. - Fal se representation of of hogs, to average 225 pounds and over ;
WHAT IS A VALID PROMISSORY NOTE - CON

FIELD , IN JUNE, 1875. soundness asto a mule which was visibly to be delivered at Sherman between
TINGENCY.

[Continued from page 422.] unsound ; and false representations al- the 1st and 20th of July, at my option.

leged as to the value of land, and the ex The hogs to be weighed on his scales, STATEMEMT--- Suit was brought by the

147. — John Alsop v. Eliza Armstrong,et cellence of its timber, the land beingin and delivered at his expense, for which assignee of this instrument inwriting:

al. — Appeal from De Witt,-Opinion the neighborhoodwherethe parties liv- I agree to pay $ 4.50 perhundred lbs. on
by BREESE, J.

ed, and the vendee choosing to rely upon delivery, this 30th day ofApril, 1873.
“ . }“ $ 50.00 . April 17th , 1866 .

PROPERTY TO PROMISSORY NOTE EXECUTED 0. P. Canterbury.”the representations of the vendor with “ For valae received, I promise to pay

TO A WIFE UNDER AN AGREEMENT THAT out going to view the land . Held , And, “ I have this day sold to Charles to the Monticello Railroad Company, or

1.That a warranty does not extend to Miller, 100 head of hogs, to average 225 order, thesumoffiftydollars ,to be

FOR LIFE . the visible defects of an animal sold,but lbs. and over. The hogs to be weighed paid insuchinstallments, and at such

only to those which are latent. at my scales and delivered at Sherman times, as the directors of said company

The appellant sold his land ; to which 2. Where there are no relations of trust at my expense, between the 1st and 20th

his wife agreed, until the writings were or confidence between the parties, it is of July, at his option , for. which he may, from time to time, assess,or re

quire. J. W. WHITE."

prepared, when she refused to sign, al- merely the folly of a vendee to rely up- agrees to pay $ 4.50 per hundred lbs. on On this some assessments were paid,
leging her fear that her husband would on the representations of the vendor, delivery, this 30th day of April, 1873.

and the whole of the remainder assessed

abandon her when he got rid of all bis and he cannot be relieved against false Charles Miller."

lands, and demanding one thousand dol. representationsas to the value or quality Held, 1. That these two instruments, dorsed to the plaintiff. The question
but not paid ; and afterwards it was in

lars as a security , which he refused . of the land . simultaneously executed, are to be re arose whether it was a negotiable prom

Finally , it was compromised, by execut 3. A motion in arrest of judgment has garded as one and the same instrument. issory note .Held,

ing one of the notes to her for $ 1,000, on the same effect in law asa general de 2. They constitute no contract. The 1. That, although a valid promissory

the distinct understanding, that she
murrer to the declaration,and the office one signed by Canterbury recites that he note must be for the payment of money

shouldhave theinterestduring life, of such pleading is to admit all facts well has bought of himself onehundred head which will certainly becomedueand
and the whole if appellant should aban- pleaded.don her, Afterwards, the purchaser [ This case is distinguished from White self $4.50 per hundred . The otherthat payable one time or other, thoughit

may be uncertain when that time will

paid this note to her ; she took the mo v. Sutherland, 64 Ill., 181,in which the Miller has sold to himself, etc.
ney and loaned it out, taking a note and party complaining was bed -ridden - a 3. It is no part of the duty of courts come ; andwhen thepaymentdepends

on a contingency, it will make no differ

mortgage. This note she devised to ap- cripple, incapable of motion - the land to make contracts for parties. In the
ence that the contingency does in fact

pellee,her daughter, on her death. Ap- was 30 miles away,and the sellerwasa construction of a contract,where thelan. happen afterwards, on which the pay.

pellant filed a bill forinjunction, and to minister of the gospel, and had beenan guage employed is ambiguous, courts mentis tobecomeabsolute, since its

obtain a decree of thepropertyofthis officer inthearmy;and the vendee told uniformlyendeavor to ascertain thein character asa promissory note cannot

note and mortgage in him. himheshould rely upon his statements, tention of parties;and give effecttothat depend upon future events, but solely

Held,That the property of the note and invokedhim as a gentleman, a sol intention. But,wherethe languageis uponits character when executed ; and
and mortgage was in him . dier , and a minister, to tell him the ex: unequivocal,although the parties may although this instrument seems to de

act truth . On these circumstances, it have failed toexpress their real inten: pend upon acontingency , yet, thereisa

David Blalock v. Stephen A. Randall. was held there was such a relation of tion , there is no room for construction ; class of cases which, at first view, seem

-Appeal from Sangamon .–Opinion trust as entitled the vendee to relief in and the legal effect of the agreement to import that payment is to be made

by SHELDON, J.
equity. ] must be enforced.

only upon the occurrence of events

TRESPASS AND CASE UNDER THE LATE STAT 158.–J. W. Jefferson, v. George W. Ken- 165.- Toledo,WabashandWestern R.R. which may never happen,and yetwhich

nard .-- Appeal from Champaign .--Opin
Co. v . John Jones — Appeal from Ma- are uniformly held to be absolutely pay

ion by SHELDON, J. con.-Opinion by BRE ESE, J. able at all events ; as, for example, a

note payable after sight, or after notice,

STATEMENT. - Action of trespass for

STATEMENT. - Amendment in prayer of CONTRIBUTORY NEGLIGENCE, ETC. or on demand , which note will be held

MISSIBLE EVIDENCE - TRAIN BEHIND TIME valid and payable at all events, although,
false imprisonment , and action formalic- a bill for specific performance, changing

iou. prosecution together. Held ,
it to aprayer for a rescission of the con in point of fact, the payee may die with

1. That trespass will not lie for im- tract for fraudulent representations in STATEMENT. - Action for damages in a out ever having presented the note for

prisonment onregularprocess,but only the
sale ofa large quantity ofwool. train running upon the wagon of appel sight, or without giving notice, or mak.

case ; and that only on the grounds of Held, That where, in a contract for lee in trying to cross the track before it ; ing demand. The law , in all cases of

malice and wantof probable cause.The the sale of personalproperty , the buyer which collision severely injured him and this sort, deems the note to admit a

statute abolishing the distinction be- filesa bill for specificperformance, and killed a little boy riding in thewagon present debtto beduethepayee,and

tween the actions of trespass and case
while it is pending the complainant dis- with him . Held , payable absolutely and at all events,

does not change the rule. The statute
coveres that there was fraud in the sale, 1. That wbere a declaration does not whenever, or by whomsoever, the note

only does away with the technical dis- he may have leave, by application to the
aver that the condition of aculvert ata is presented for payment, according to

tinction between the twoforms ofaction ; court, toamend the prayer of his bill, so railroad crossing contributed toproduce its import.

but does not affect
thesubstantialrights as to pray for a rescission ofthe contract aninjury, evidence is notadmissibleto 2. That the instrument sued on in this

and liabilities ofpartiesso as to giveany tain relief ; andthe rightofrescission such evidencetends to drawthe atten

on theground of the fraud, and thus ob- show the condition of the culvert, and case is to be construed as a note payable

otherremedy for acts done under regu- Iwouldnot be concluded by the original tion of the jury fromthe true issue.

on demand.

lar legal process than before existed ; an

bill .

action on the ground of malice and

2. That in regard to ringing the bell No. 169. – Toledo, Wabash and Western

want of probable cause.

R. R. Co. v. Lydia F. Moore . - Appeal
159. - City of Champaign v. Robert M. or sounding the whistle , a railroad com

2. An action for malicious prosecution

from Piatt.--Opinion by CRAIG, J.
McLaurie.- Appeal from Champaign. pany are not liable under the statute for

can only be brought after the final de -Opinion by SceOLFIELD, J. non performance, but only for the in STATEMENT.-- Action for the death of

termination of the prosecution, and not jury resulting from the non-performance ; the appellee's husband by the explosion

where the cause has merely been strick- CASE FORINJURY TO POSSESSION OF LAND- and it must appear thatthe pon-per- ofaboiler,he being engine-driver on

en from the docket with leave to rein CHARACTER OF THE POSSESSION NECESSA- formance contributed to the injury . the train . Held ,

state . 3. It is erroneous to instruct a jury 1. That where there is evidence from

3. Where it is charged that a note was that a train not running on its sched- which a jury could find a verdict,it will

given through circumvention and fraud, STATEMENT.-Action on the case for in- ule time requires more vigilance on not be disturbed , although the evidence

by means ofa devise, proofofthesame jury to real estatein the possession of the part of thosemanaging it,and makes might, in the opinion of the appellate

device being used on others in the same appellee. less vigilance necessary on the part of court , justify a different result. The ver

course of employment, is admissible, to Held, 1. That where possession of land others in crossing the track.
Due care

dict must be manifestly against the

show a fraudulent intention . alone is relied upon for any legal pur- and diligence are alike requisite at all weight of the evidence, inorder that

154.– Tilman Lane etal.v. The People, pose inthe absence of legal title, it must times,on both the part of the company thecourtshould interfere with it.
2. But where there is a balance of evietc.- Error to DeWitt.-Opinion by be anactual , and not a constructive pos- and of all persons exposed to danger at

session .
a railroad crossing.

WALKER, C. J.
dence, the instructions below must ac

2. The rule of commonlaw is that, un 4. It is proper to instruct the jury that curately state the law , or the cause will

ISSUE OF SCIRE FACIAS ON RECOGNIZANCE- der the plea not guilty, in an action on
it was not the duty of the engineer in be reversed therefor.

FORFEITED - STATUTE RETROACTIVE - VA- the case, the defendant may not only charge of the locomotive on nearing the 3. While it is the settled rule that a ser

RIANCE BETWEEN THE WRIT AND THE REC- put the plaintiff on proofof the whole road crossingto stop the train for the vant cannot recover of the company for

ORD - OBJECTION MUST BE MADE BELOW , chargé contained in the declaration , but purposs of avoiding a collision with a an injury resulting from the negligence

may also givein evidence any justifica- wagon and team approaching the crossing, of another servant in thesamelineof

STATEMENT. - Inthiscase, itwas object. inactionsonthe case, thepleaofnot do so in time to avoid the collision , but taken due caretoselect skillful and care

tion, or excuse. The English rule that, although by applying thebrakes he could employment, provided the company has

nizance, there was no order
of court for guilty shall operate asa denial only it wasthe duty ofthe person in chargeof ful servants,yetanengine-driver will not

al

custom of the country, to stop his team , ment with the master mechanic whose

1. That, ander the statute,the judg: fendant,and not of the fact stated in and not attemptto cross in front of the business it is to keep the enginesinre
train .

the clerk to issue the writ. Nor doesit the inducement, etc., was adopted by
pair, any more than a brakeman would

make any difference that the forfeiture the judgesat Hilary, Term .,4 William 4, 166. – Toledo, Wabash and Western R. R. be held to be in thesameline of employ

was declared before the passage of this pursuant to the statute 3 and 4, William Co. v. Andrew J. Miller, Admr., etc. -- ment with construction hands.

Appealfrom Macon. - Opinion by gence resulting in injury to its employeesstatute, inasmuch as the statute was in . 4, and hasnever been adopted by stat 4. A company is liable for any negli

tended to regulate the practice, and ap
ute in this State.

Scott, J.

3. ſt was incumbent on the plaintiff to in not providing safe machinery or track

plyto all cases in which writs were to be makeproof,under his declaration, eith- DEATH OF CHILD UNDER CHARGE OF ONE for them to operate with in the perform
issued after its passage . Nor, indeed,

was such an order necessary, in the ab
er of ti e legal title to , or the actual pos ance of theirduty.

sence of the statute, under the common
session of, the property claimed to have 170. - Thomas 0. Smith v. Job A. Race

law.
been injured. STATEMENT,—This action was for the et al.- Appeal from Moultrie. - Opin

2. The question of a variance between 162.— Oliver P Canterbury v. Charles death ofthe son ofappellee, as set forth ion by Craig, J.

the writ and the record cannot be made Miller. — Appeal from Sangamon. - in the above case, being in connection

for the first time in the Supreme court.

CONSTRUCTION OF THE WORDS " OWN " AND
Opinion by CRAIG, J.

with the same occurrence. The boy was
“ POSSESS " IN THE TEXAS CATTLE STATUTE.

3 It is only where the verdict is clear nine years of age. Held,

ly against the weight of evidence that WRITTEN AGREEMENTS VOID FOR UNCERTAIN That although the same degree of STATEMENT.-Action of damages to cat

the Supreme court will interfere with it . care could not be required of a child of tle of appellee by Texas cattle of appel

tender years as of an adult, yet as the lant. Verdiet for plaintiff of $ 1.900. Held,

155 – William L. Kenner v. Charles N. STATEMENT. - Suit for not receiving and parents entrusted him to the care of the 1. That the word " own" in the pro

Harding.–Appeal from McDonough - paying for a lot of hogs sold by appel. I owner of the team , by whose negligence / hibitory statute relating to Texas cattle ,

RY - WHAT PUT IN ISSUE BY THE PLEA OF

NOT GUILTY "-PROOF.

FINDING AGAINST EVIDENCE.

by , ,

WHOSE NEGLIGENCE CAUSED THE ACCI

DENT BY COLLISION WITH A TRAIN.

TY - CONSTRUCTION OF CONTRACTS IN WRIT

ING

I
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EXTRA COMPENSATION NOT ALLOWED TO

serve

ON NOT BINDING.

- ALL THE EVIDENCE.

PETITIONS FOR RE-HEARING .

—WHEN MAY BE MADE.

RULES GOVERNING DRA FTS OR BILLS OF EX

INDORSEMENTS MERELY FOR COLLECTION

CONSIDERATION .

is be understood in its natural and a written agreement to deliver 20,000 of appellees,who bought it in at the sale, 34. Samuel Ditto v . Geo. F. Harding.

orilinary sense, and not as relating to a bushels of corn, of which only a part and afterwards obtained the sheriff's Pet. for rehearing denied.
conditional ownership ; and the term was delivered . The agreement was deed . They contended thatas they had 35. Charles H. Thompson et al. v. Joseph

“possess," also, to be theusual and well- signed by Tambly & Co. and Cease, as no notice of the interest of the mortga H. Reynolds. Pet. for rehearing

known possession which men generally sellers, parties of the first part, jointly gees, Nov. 17, 1869, when their lien at denied.

name ofpersonal property, and not as and severally to deliver. It was conten- tached , their lien having once attached 39. Joseph Dinet v. The People ex rel.

relating to a mere lien, without the con- ded that Cease was only surety as to one must prevail over the rights of the mort Pet. for rehearing stricken from

troi of the property. [ The case mainly half ( 10,000 bushels).
gagees (appellants) acquired under the docket.

turns on evidence of ownership .] Held, That while, where two or more instrument containing an erroneous des

have signed an instrument for the pay- cription . But, Held , CEREMONY IN THE ADMINISTRATION OF

171.-City of Decatur v.William Vermil- ment of money, jointly and severally, it 1. Tbat, at that date, the legal title was JUSTICE.-At the recentassizes of North

lion. — Appeal from Macon.—Opinion may be shown that one was only a sure . not in Surplis, he having only an equita- ampton , England , Mr. Justice Mellor is

by WALKER, Ch . J. ty ; yet this cannot be done on a con ble title, which he had conveyed by the reported to have said , addressing the

tract for sale and delivery of property, mortgage, retaining, however,an equity gentry ofthe county,whohad assembled

PUBLIC OFFICERS — EVEN PROMISE THERE- by the parties respectively, as this of redemption, and being in possession. Ito
as grand -jurymen : “ It was

would vary the contract ; nor can it be The judgment in the case could be only also important in this respect- here

shown that one was todeliver one-half a lienon theequity of redemption. grettedtosee in many counties — and he
STATEMENT - Appellee being pound the corn , for other property ), and the Whatever interest he had might have was not sure he mightnot say the same

master, was appointed special policeman other the remainder, as this likewise been learned, by inquiry of him on the ofthis — the decay of those matters of

in orderto enable him to more efficient. would vary the instrument by parol ; premises. And before the legal title be importance which ought to attend the

ly discharge his duties in that office on
nor as to part one was surety . The ex came vested, the judgment creditors had reception of therepresentatives of her

the express understanding that he was press termsof such a contract must gov- full notice and caused the levy and sale Majesty's commissioners,those circum
not to be paid as policeman , yet he ern. to be made after this notice. And the stances of state, which in his judgment

brought suitand recovered for extra ser
vices as such special policeman. In re- 176.- Dennis Cullinam v. John H. Nash judgment creditors, under such circum. entered very largely into the spirit of

versing, the court held ,
-Appeal from Macon.- Opinion by to prior mortgagees.

stances, cannot obtain superior equities that which was known as allegiance to

SCHOLFIELD , J.
law , and of which they were but imper

1. That a person accepting a public 2. A judgment creditor has no equities fect judges. This was a matter not to be

office, with a fixed salary, is bound to BILLS OF EXCEPTION — CANNOT BE CERTIFIED superior to a bona fide purchaser; and lost sight of ; and he doubted whether

perform the duties of the office for the BY A REPORTER , BUT ONLY BY THE JUDGE whatever notice would affect the latter allegiance to the law would remain in

salary. He cannot legally charge addi would affect the former ,
tactas it was at present, if the circum

tional compensation for the discharge of Held , 1. That where a bill of excep stance of solemnity and state should un
those duties, even though the salary tions does not state that it contains all

may be a very inadequate remuneration the evidence, the appellate court will
SUPREME COURT OF ILLINOIS. fortunately throughout the country dis

for his services, and even though , by not look to see whether the evidence
appear. It was of the utmost importance

that those who had a stake in the
subsequent statutes or ordinances , his not in the record, will sustain the ver- 1. Asa Scott v . Henry Bryson , Pet. for country , as it was called, or who possess
duties are increased, and not his salary. dict.

re- hearing denied and opinion ed the property of the country in great

Even a promise to pay him an extra fee 2. A reporter cannot sign , or certify , a modified .
measure, should do nothing calculated

is not binding, though he may render bill of exceptions as to the evidence, fc 2. The Erie R. W. Co. v . Adalbert J. Wil- to diminish the allegianceto the law ,

service and exercise a degree of diligence this is a judicialact, and so must be done cox. Pet. for re-hearing allowed. This was not his opinion only ; he had

greater than could legally have been re- by the judge . 3. Samuel Glickauf v. Louis Hirschhorn heard it stated by others who took a

quired of him . and Edwin Einstein . Petition for more philosophical view of the matter

2. The office of special policeman , in 177. - William H. Coggeshall v. John M.

this case, was but auxiliary to that of

re-hearing denied. Story & King, than a judge could do ; it was their opin
Beesley, guardian ,etc.-Appeal from

Mason . - Opinion by SCHOLFIELD, J.
atty's for petitioner.

pound -master , and even a promise for
ion that it was of essential importance to

4. Bridget Connelly et al . v . Robert keep up those circumstances of solemn

extra pay would not have been binding. AMENDMENT UNDER PRACTICE ACT OF 1874 Dunn. Petition for re-hearing, de- ity and state attending the administra

nied .
172.-Wesley Best v . Nokomis National tion of criminal law . He was convinced

Bank. - Åppeal from Sangamon . [The same points as above, in regard | 5. The C.& N. W. R. W. Co. v. Robt. B. that they owed the greatest advantage

Opinion by BREESE, J.
to bills of exceptions, were reiterated in Chisholm, Jr. Pet. for re-hearing to the solemn administration of justice,

this case . ] allowed .
particularly by the judges, who were

Held , That under the practice act of 6. Oramel S. Hough . v. Asahel Gage. commissioned by her Majesty to repre

CHANGE - ACTION THEREON BY PAYEE- 1874, it is proper where there has been Pet . for re-bearing stricken from sent her, and , therefore, it was that he

a verdict for plaintiff, and there is a mo. docket.
regretted when he saw anything that

tion for a new trial, to allow the plain - 7. The David M.Ford Man'f'g Co. v . Oli
was calculated to lessen that respect. He

STATEMENT.- Bill of exchange drawn tiff to amend his declaration , and dis . ver H. Horton ,assignee, etc. Pet. did not say this in any narrow spirit.

by defendant (appellant) for the accom miss as to one of the parties . for re-hearing stricken from dock . There were a number of counties in

et.
modationofCooley & Co. in favor of B. 180. - George McDaniel v . Benjamin F. which the same thing was manifested,"

F. Culp, Cashier of appellee, on Whita- Fox. - Appeal from Sangamon. - Opin : 8. A. C. Warriner v : The People, etc.

ker & Gray , of St. Louis.

Law Schools. - The Albany Law Jour

ion by WALKER, C. J.
Pet. for re- hearingdenied .

Suit thereon , pleas non assumpsit, and BALANCE OF EVIDENCE - ILLEGAL LEVY, AND
9. Abner R. Scranton v . The People, etc. nal of last Saturday has the following in

want of consideration, the drawer being
Pet. for re- hearing denied .

favor of law schools :

REPLEVIN-BINDING EFFECT OF ERRONE- 10. Robert Stewart v . Solomon McKich One of the most hopeful indications of
insolvent.

Held , 1. That it was a bank transac an . Pet. for re hearing denied .
the times in regard to legal education is

tion, and thedraft belonged to the bank , STATEMENT. — Bill filed to set aside a 11. Robt. Doyle v. The Frank Douglas M. the increasing prosperity of theprinci

Co. pal law schoolsof the country, and the
although madepayable to the cashier.

have written an assignment thereon , the plaintiff. The case chiefly turns on

2eA payee ofa note, although he may before a justice of the peace,byfraudof 12. Peter L. Yoe v. AndrewMcCord. tendency exhibited by someofthemto

Pet. for re-hearing overruled but a more thorough system of education .

can maintain an action in his ownname the evidence, there being,as to most par. 13. Geo .W. Reed v. Richard S. Thomp- unfriendly tothelawschools, the gener

cause remanded . Although many excellent lawyers are

The indorsement is in the powerand ticulars, theoath of the plaintiff against

control of the payee ;andhe may striketheoath of thedefendant,merely:Held, 15. Charles Bradley ,imp'd with Lot veryvaluable, if not essential,aid in le

son . Pet. for re -hearing denied. al professional sentiment is that it is a

it out or not, ashe thinks proper, and 1. That, in such a condition of the evi

the possession of the note by the payee dence, the appellate courtwill not under
Frost v. John E. Barber. Pet. for gal training. One source of objecton has

re -hearing denied . been that some of the schools have pro

is , unless the contrary appears,evidence taketodetermine the weight or prepon- | 16. Joseph B. Xustin et al. v . Joseph fessed to make lawyersandhaveindi

that he is the bona fide holder of it. derance thereof.

3. Where indorsements are made for

Rust. Pet. for re-hearing denied. rectly, if not directly, inculcated the be

2. The illegal levy of an execution [ as

the purpose of collection

merely, they do whereit was withoutauthorityoflaw ) 17. The H.F. Ins. Co. v. Frauk Farrish. lief among young men that all that was

necessary to be fully prepared for the
nottransfer the title . The indorseein is noground for settingaside a judgment 18. Jonas P. Magnusson v. Swan P. demands of an active practice wasto

such case, is a mere agent, and, at any of repievin , but only for an action of

time, his ageney may be annulled, and trespass against the officer, and against
Johnson et al. Pet. for re -hear. spend the requisite time at the school

he deprived of all authority to receive the plaintiff in execution , if he directed 19. FranŘ Hulett v. Eugene E. Ames. school cannotmake a lawyer,butitcan
ing denied. and to receive the diploma. The law

the money .
or advised the illegal levy, not even if

5. An objection that bills drawn for the execution had lost its life or vigor 20. John Hatch et al. v. Wm . A. Jordan. that cannot be learned in the schools,
Pet. for re-hearing denied .

do a great deal toward it. There is much

the accommodation of another are with before the levy was made.

out consideration, is not tenable any 3. If a circuit court holds,in a replevin 21. The S. & I. S. R. W.Co. v. The Su- does not teach. In the technicalities of
Pet. for re-hearing denied . but there is vastly more that the office

more than would be the objection of a suit, that a levy could be made under a

suretythat he had received no consider. dead execution ,that judgment is binding
pervisor of Barnhill Township and practice, in the rules of pleading and ev

ation . It is sufficient if the principal has in all collateral proceedings until revers
County Clerk of Wayne county. idence, and the application of law to the

received a consideration .
Pet. for rehearing denied and opin- affairs of men , the office furnishes the

ed, vacated or satisfied .
ion modified . only instruction. · But here its benefit

174.- Mary Ann Sontag etc. v. Rosina 182. - George Milmine et al. v. Albert C. 22. The Pittsburg , Fort Wayne & Chica- ends . Under ordinary circumstances it

Schmisseur. - Error to St. Clair. - Opin Burnham et al .-Appeal from Cham go Railway Co.v . Chester Hazen. makes an attorney , not a lawyer. The

ion by WALKER, C. J. paign . - Opinion by Scott , J. Pet. for rehearing allowed . larger culture which fits one for the high

HOMESTEAD RIGHT OF A WIDOW AS TO THE EQUITIES AS AND 23. Henry L. Gunnell et al . v . Richard er walks ofthe profession , that compre

H. Cockerell. Pet. for rehearing hensive knowledge ofthe principles of

STATEMENT. - This is a contest between denied.
STATEMENT.-The question in this case

legal science, which lifts one above a

was, whether the widow of a person dy- judgment andmortgage creditors. Sur- 25. Henry F. Eames et al v . Der Germa- mere dependence on cases, can be no

ing seized of real estate, having children plis bought of Conkey a tract of land, nia Turn Verein . Pet. for rehear- where so well acquired as in the school

as heirs,but no debts, can claim inaddi. and took a deed , which, by mistake, mis ing denied . of law . The young man who shall pur

tion to her dower in the premises a described the land . Under this he took 26. Charles B.Knox, Adm'r, v. The City sue with diligence a course ata law school
homestead worth one thousand dollars, possession of the land, and afterwards of Sterling Pet. for rehearing and shall supplement it with an appren

denied . ticeship in an office will, nine times inas against the heirs of her husband, in a gavea mortgage containing the samedes
proceeding for partition and assignment cription , to the appellants. This mort. 27. Isaac K. Hall v. James Hamilton . ten, outstrip themere office studentin the

gage was foreclosed. Soon after this deof dower. Pet.for rebearing denied .
professional race . While there may be,

Held, That the acts of 1851 and 1857 cree of foreclosure ,the mistake was dis- 29. The Michigan Central R. R. Co. v. and doubtless are , defects in the organ

only create an exemption from forced covered, and Conkey re-conveyed to cor W. J. Carrow , for use, etc. Pet. ization and methods of many of the

sales, or alienations by the husband, rect the error, December 19, 1869. At for rehearing denied but causere- schools, they are such as time and expe

manded .
and do not extend the right to the wid the October term of the circuit court,

rience will mend .

ow as against the heirs. closing Nov. 17, 1869, appellees obtained 30. Jacob Kelley, imp'd withWm. H. H. The old Vanderbilt homestead at Sta.

a judgment against Surplis, not having Miller, v. Harland P. Kellogg. Pet. pleton, Staten Island, built probably
175.-Henry Cease v. Washington Cockle. at thattime anynotice of the mistake in for rehearing allowed . over 100 years ago , is still in a good state

Appealfrom Mason.-Opinion by the deed and mortgage; although they 32. John Hayward v. John W. Ramsey. of preservation, but the barn is ina

SHELDON, J. had such notice priorto the date of the Pet. for rehearing denied, tumble -down condition , though the com

STATEMENT. - Action to recover excess second deed . January 5, 1870, levy was 33. Wm. E. Stone et al. v. Alfred Daggett modore says it is good enough for him ,
of a payment, with interest, made on made on the land under the judgment et al . Pet. for rehearing denied .) and won't have it repaired .

OF A CIRCUIT COURTOUS JUDGMENT

THEREIN .

BETWEEN MORTGAGEE

JUDGMENT CREDITOR - NOTICE .HEIRS - CONSTRUCTION .
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ITOR.

AT Nos. 151 AND 163 FIFTH AVENUE .

ATION FOR REDUCED RATES .

ports . The Chicago LEGAL News is fur- could do so with his consent, provided | reduced rate on coal, nor a circumstan
ce

CHICAGO LEGAL News. holding thata writing on aslate,intend. L. T.Rep., N.S.1). Held, thatif apub- authority given in the Constitution to

ed by the decedent to be her last will lic officer is guilty of a misfeasance in exempt from taxation “ houses used ex

and testament, is not admissible to pro- the exercise of the powers intrusted to clusively for public worship,” carries

Lerbincit .
bate as such. We cannot endorse this him by law, and in the discharge of his with it, impliedly , authority to exempt

opinion. While no prudent lawyer would duty , he is liable to an action for any such grounds as may be reasonably

MYBA BRADWELL , Editor . advise a will to be drawn on a slate damage resulting from that act, without necessary for their use ; but such grounds

if paper could be obtained ; still we can proof or malice or want ofprobable cause . must subserve the same exclusive use to

name cases where the best of lawyers FRAUDULENT PREFERENCE - SECURED CRED which the buildings are required to be

CHICAGO : SEPTEMBER 25, 1875.
would draw a will on a slate and the devoted ; that a parsonage, although

wisest of judges would admit it to pro The English Court of Appeal in Chan - built on ground which might otherwise

Published EVERY SATURDAY by the bate. Suppose three men were traveling cery ( 33 L. T. Rep. , N. S. 3) , say the doc- be exempt as attached to the church edi

miles away

CHICAGO LEGAL NEWS COMPANY,
from any house, and where trine of fraudulent preference, is enforc- fice, does not come within the exemption.

no paper could be obtained , and one of ed solely with the view to the equal dis- The ground, in such a case, instead of

them was taken suddenly sick, unto tribution of the bankrupt’s assets among being used exclusively for public wor

TERMS :-TWO DOLLARS por annum, in advanco death , and desiring to make his will, one all his creditors ; that a trustee in bank sbip becomes a place for a private resi

Single Copies, TEN CENTS . of his companions should take from his ruptcy ought not to make, or allow to dence. This opinion occupies twenty

carpet bag a slate , and the will of the be made in his name , an application to pages. In it many authorities are cited.

Witų this number we commence the sick man should be drawn upon it set aside a transaction on the ground

eighth year of the LEGAL News. In signed and witnessed , with all the for- of fraudulent preference, except for the Recent Publications .

looking over the work of the past seven malities of law, would any one seriously purpose of benefiting the estate, and

years, we have much to feel thankful for contend , upon the death of the testator, having the property equally distributed TheMEDICAL JURISPRUDENCE OF INSANITY .

By J. H. Balfour Browne, Esq., of the

and very little to regret . It shall be our that the will on the slate , upon proper among all the creditors ; that where
Middle Temple and Midland Circuit,

aim in the future, as it has been in the proof, should not be admitted to pro- the setting aside of such a transaction etc. , etc. Second edition , with Refer

past, whenever possible, to publish the bate ?
would not benefit the estate but only a ences to the Scotch and American De

cisions. San Francisco. Sumner, Whit
recent opinions of the Federal and State NEGLIGENCE--KILLING STOCK.-- Theopin- creditor, who claimed a charge on goods

ney & Co .: 1875.

courts upon questions of interest to the ion of the Supreme Court of Illinois, by alleged to have been parted with by way The first edition of this work appeared

profession, in advance of our cotempo- Scorr, J.,in a case brought against a rail- of fraudulent preference exceeding the inJune, 1871, and upon its title pageit

raries. Wehave published more of the road company to recover damages for value of thegoods, and hold that leave

opinions of the Supreme Court of the killing a horse by its cars.
should not be given to the creditor to London by J. & A. Churchill , and in San

was stated to have been published in

United States and of the Federal Dis POWERS OF MARRIED WOMEN. — The use the trustee's name in proceedings, to

trict and Circuit Courts than any other

opinion of the Supreme Court of Tennes. set aside the transaction. The rule laid Francisco by S. Whitney & Co. The sec

ond edition , which is the one before us,

legal periodical. Although our adver down in this case is evidently correct, as
see, by McFARLAND, J. , holding that a

tising patronage has increased during married women having a separate estate,

the trustee acts for all the creditors and bears only the imprint of the California

the past year, we have devoted more
should not be allowed to act for the pur- the author dated London, April, 1875.

house, although it has the preface of

where the power of disposition is not ex

space toreading matter than in any pre- pressly withheld in the deed or willcre- pose of benefiting one creditor only . The first edition has been well received

vious volume, and thevolume just closed ating the estate, may convey the same FREIGHTS - UNDUE PREFERENCE - CONSIDER
by the profession both in England and

contains more cases and more reading
as afeme sole , without the consent or con America. Much new matter has been

matter than any other. Upon a calcula The English court of the railway com
currence of her husband , provided her

tion,we find that it contains as mnch privy examination be taken by the prop. R.W.Co. (33 L. T. Rep. , N.S. 29). Held, have beensubdivided into sections, to

added to the second edition , and it has
mission in the B. 0. Co, et al . v. The B.

been greatly improved. The chapters

reading matter , exclusive of advertise
per officer, and that if she could convey

ments, as five volumes of Illinois Re- withoutthe consentof her husband, she that it is not a valid consideration for a which the index and table of contents

nished for less than any other regular her privy examination be had.

that can substantially affect the rate at refer, and English , American and Scotch

cases have been added . With the text

weekly or monthly legal publication which it can profitably be carried ; that

TRUSTEE'S SALE-MISTAKE IN ADVER
of Mr. Browne we have no fault to find.

We are truly grateful to the members ofthe profession and others for the liberal TISEMENT OF Sale.- The opinion ofthe the party favored is the customer ofthe

same railway company, in goods of quite treatise. We must say, however, for a

It is a well -arranged and ably written

patronage we have received for the past Supreme Court of the District of Colum a different kind .

reprint by an American house, it does
seven years, and would solicit its con- bia , by Olin , J. , where, in the advertise

FREIGHTS - UNDUE PREFERENCE.

tinuance in the way of legal notices, ad

ment of a sale under a trust deed, the
not in the notes refer to the American

day of the month was correctly stated, The L. & M. R. W. Co. (33 I. B. , 32 ) , say has a right to expect it would. The

The same court, in Thompson et al . v .
cases as much as the American lawyer

vertisements, job printing and stereo

but, by mistake , a wrong day of the week, that it cannot be laid down as a general

typing.
was named . cases should have been brought down

We would ask all our sub
proposition of law, that an advantage

scribers , who have not al

given by a railway company to obtain to the time of going to press.

NOTES TO RECENT CASES. traffic for which itcompetes with another A Treatise ON THE Law of TRESPASS, IN

THE TWOFOLD ASPECT OF THE WRONG

ready done 80 , to at once INJUNCTION – GOOD WILL - CONTRACT IN RE company is not undue ; but that the AND THE REMEDY. By Thomas W.

forward us the required two

court will decide the legality or illegality Waterman , Counsellor at Law. In two

In the case of Harkinson's appeal , of any alleged preference in each partic
volumes . Volume II. New York :

dollars and twenty cents, to where the appellant had sold her con- ular case . The legislation for regulating
Baker, Voorhis & Co. , Publishers, 66

Nassau street . 1875,

renew their subscriptions fectionery and its good will, and coven- railroads in England seems to have been
In March last the first volume , devoted

anted not to engage directly or indirect- carried nearer perfection than in Amer.

and pay the postage.
ly in thesame business withinthe 22nd ica, and much more equitable to all par property, appeared,and was well receiv

to trespass to the person and personal

We hope and believe that all our sub. ward, for ten years, but to endeavor to ties concerned . To show the spirit in ed by thebar.

scribers will respond readily and wild promote the business interests of her which these enactments are construed, the secondvolume, is devoted exclusively
The present, which is

lingly to our call for their subscriptions. vendee, and she within the timeerected we give the following brief extract from to trespass on real estate , and is divided

VII.Of the LegalNews, neatly bound
, placed the name Harkinson overthe What degree of favor can lawfully inthe enjoyment of land. 2.Justifiable

for $ 3.00 each, at the office . When door, and put her son in possession to be shown to some persons to the pre
3. Invasion of an

ordered from a distance, forty - four cents prosecute the business in his own behalf. judice of others, under the pressure of on another's land.

4. Trespass concernfor postage should be added to the price The Supreme Court ofPa.held that the competition, can only be decided in any other's premises.

of each volume. The cash should ac- breach of the covenant being doubtful, special circumstances. In the case before dress. 6. Remedy for trespass to real

case that arises, by a reference to its ing animals. 5. Parties entitled to re

company all orders for binding. and no substantial injury being shown us someof the traffic would , independ

by the covenantee, an injunction would entlyof the bounty, be sentto the North- estate. 7. Action of trespass to try

We call attention to the following not lie against Mrs.Harkinson to restrain western ;the rest would naturally fallto title. 8. Action of trespassfor mesne

the Midland, for the simple reason that profits. 9. Proceedings in forcible entry

opinions, reported at length in this issue : her from letting her house for the pur- the breweries and the station are con

LIST OF WITNESSES FOR ACCUSED - MIN- pose specified .

t.guous, and joined by lines of rails, and detainer. The plan adopted by Mr.

the local relation of the Midland to the Waterman was to eschew, with few ex
UTES OF GRAND JURY.—The opinion of ESTIMATING DAMAGES FOR LAND TAKEN.

traffic is such that it must have the pre- ceptions, all books of reference but law

the United States District Court for the The Supreme Court of Pa held in the ference, and if another company, under reports ; to aim at the careful reading of

Eastern District of Wisconsin , by DYER, E. B. & W. R. R. Co. v . Ruck (reported such circumstances, aims at diverting

J., holding that in all criminal cases in 32 Leg. Intelligencer, 336 ), that in esti- that traffic into its own channels,we every reported decision bearing upon the

which there has been no preliminary mating damages for property taken by a ing on the rights under the statute of finally, to adopt his conclusions only

think , looking at the matter in its bear. questions treated in the work ; and

examination, it is within the discretion railroad , the declarations of value and third parties, that their interests ought
of the court to order a list of the wit- offers of sale by the claimant just before not to be sacrificed or placed at a disad- after a systematic and patient study and

nesses sworn before the grand jury to be or after the opening of the road, offered vantage in the pursuit, however other comparison of the cases, commencing

wise legitimate, of their object ."

furnished to the accused ; that he is not, in evidence by the company,are compe

with the earliest adjudications and fol

TAXATION - EXEMPTION OF CHURCH PROP- lowing the stream of judicial exposition

however entitled to the minutes of the tent to go to the jury.
down to the latest time before going to

proceedings before the grand jury , nor, MISFEASANCE BY PUBLIC OFFICER - NO PROOF The Supreme Court of Ohio in Gerke press. In the preparation of this work

in the absence of strong reasons to the OF MALICE . v. Purcell, ( 23 Ohio, 230. ) In constru- Mr. Waterman has bestowed much

contrary, should they be furnished him .
The judicial committee of the privy ing the provision of the constitution re- honest labor, and he will be appreciated

SLATE WILL. — The opinion of the Court council, on appeal from the Supreme lating to the exemption of houses used as well as rewarded by the liberal patron

of Common Pleas of Chester County , Pa ., I Court of New South Wales ( reported 33 for public worship, hold that the express | age of the profession.

STRAINT OF TRADE .

ERTY .
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SUPREME COURT DOCKET. 47 Grant et al v. Bennett et al.
544. Hawley v. The People ex rel. Mil. 622. Walker v.The People ex rel. Rum

[Continued from page 424.] 474. Sherman v. Skinner. ler. sey.

375. McCarty et al . imp'd, etc., v. Mar. 475. Murphy v. McGrath et al., admn'rs, 545. Wing v . The People ex rel. Miller. 623. Rankin v. The People ex rel. Rum
lette et al. 546. Brown et al. v. The People ex rel . sey.

376. Owen v. William Stephens. 476. Haas et al . v . The C. B.Society et al. Miller . 624. Littlewood v. The People ex rel.

377. Allen v . Peterson . 477. Peterson et al. v. Nehf. 547. Holden et al . v . The People ex rel. Rumsey .

378. Mackoy v. Mackoy et al. 478. Herman v . Pardridgeet al.
Miller. 625. Brant v. The People ex rel . Rumsey.

379. Allen et al . y. Collins.
479. The Chicago L. Ins. Co. v. Warner. 548. Mason et al. v. The People ex rel . 626. Prout v. The People ex rel.Rumsey.

380. Hough v. Wolf et al . 480. Hess v . The People ex rel. Miller.
Miller. 627. Walker et al . v . The People ex rel.

381. Dobbins et al . v . Higgins et al . 481. Morrill v. Colehour et al. 549. The Cook Co. L. Co. v. The People Rumsey.

382. McKenzie v. Remington. 482. Dickey v. Reed et al. ex rel . Miller. 628. White v . ThePeople ex rel. Rumsey.

383. Rothv. Eppy. 483. Prindiville et al . v. Jackson et al. 550. Andrews y. The People ex rel Mil- 629. Jones v. The People ex rel. Rumsey .

384. The V. ofKewannee v . Depew. 484. Chicago. v. McGiven. ler . 630. Waite et al. v. The People ex rel.

385. Wilkins v. Marshall. 485. Chicago v. Turner. 551. Fullerton v. The People ex rel . Mil . Rumsey .

386. The Toledo . P. and W.R R. Co. v . 486. Kantsky et al. v. Atwood. ler. 631. Hoxie v. The People ex rel . Rum

Eastburn . 487. Mendel v. Kimball et al . 552. Holden et al v. The People ex rel . sey

387. Wachter v . Albee, adm'x, etc. 488. Maxwell et al v . White. Miller. 632. Race v. The People, ex rel . Rumsey.
388. C. B. & Q. R. R. Co. v. Keith et al . 489. Eldridge v. Walker et al . 553. Stinson v. The People ex rel. Miller. 633. Brown v. The People ex rel. Rum.

389. Carter v. Webster. 490. Strubber et al . v . Mohler. 554. Hill v. The People ex rel . Miller. sey:
390. Brown et al . v . Pierce et al . 491. Barker v. Koozier.

555. Galt et al . v . The People ex rel. 634. Harding, Executor, etc., v. The
391. M. C. R. R. Co. y. Curtis . 492. Wilson v. Bauman et al. Miller. Com . L. Co. et al.

392. C. B. & Q. R. R. Co. y. McLallen. 493. Wilder v. Arwedson .
556. Jackson v . The People ex rel . Mil. 635. Walker v. The People ex rel. Rum

393. Palmer v. The N. Bank. 494. Chicago, D. & V. R. R. Co. v. The B. ler.
sey.

394. Dietzsch v. Sisson . of N. America. 557. Dunham v. The People ex rel . Rum- 636. Traver v. The People ex rel. Rum

395. Forsythe et al v . People ex rel. Mil. 495. Harvey v .Drew. sey

ler.
496. Yale v. Kinzie and Moore v. Kinzie. 558. Halsey et al . v . The People ex rel . 637. Walker et al . v. The People ex rel.

396. Clark et al v. People ex rel. Miller . 497. Warren v. Tyier et al . Rumsey. Rumsey.

397. Emery et al v . The People ex rel . 498. The Chicago, B. and Q. R. R. Co. 559. Tabor et al v. The People ex rel. 638. Rankin v . The People ex rel . Rum

Miller. v . McGinnis. Rumsey . sey .

398. Herrick v . Gary . 499. The Chicago and N. W. R. R. Co. v. 560. Pike et al . v. The People ex rel . 639. Beers et al . v. The People ex rel.

399. Althern v. C. and P. R. R. Co. Hatch et al. Miller. Rumsey.

400. C. & P. R. R. Co. v. Marion Munger. 500. Lewis et al. v .Lanphere. 561. Dunham y. The People ex rel . Mil- 640. Hansbrough v. The People ex rel.

401. The A. A. and H. S.of Aurora, Îll . , 501. Stewart et al. v . Mumford. ler. Rumsey .

impl’d, etc. v. Paddock.
502. Hunter et al . v. Hartsook.

562. Badger et al . v. The People ex rel . 641. Derby v . The People ex rel . Rum

402. Bass etal. v . The People ex rel. 503. Fagan et al. v. Chicago.
Miller. sey .

Miller.
504. Pierce v . The People ex rel . Rum- 563. Forsyth v, The People ex rel . Miller, 642. Prout v. The People ex rel . Rumsey.

403. Wolcott et al . y . Heath . sey . 564. Webster et al . v . The People ex rel . 643. Gates v. The People ex rel . Rumsey .

404. Miller et al . v . White. 505. Fox et al . v . The People ex rel . Miller. 644. Hoxie v. The People ex rel . Rum

405. Zuel, impl'd, etc., v. Brown.
Rumsey. 565. Corbett v . Underwood . sey.

406. Dore v. McCormick . 506. The Oakwood C. A. v. People ex 566. Storey v. Early . 645. Waite et al. v. The People ex rel .

407. Roberts et al . y . Beckwith . rel. Rumsey . 567. Stow v. Steele. Rumsey .

408. C. B. and Q. R. R.Co. v. Harwood. 507. Butler v. The People ex rel . Rum- 568. Schmidt, adm'x, etc. v . Chicago & 646. White v. The People ex rel. Rum

409. Taft et al . v . Schwomb. sey. N. W. R. Co. et al . sey .

410. The I. B. of Chicago v.Bowen et al . 508. Walter et al . v . People ex rel . Rum- 569.Burt et al. v . Bradner et al. 647. Jones v. The People ex rel. Rum

411. Buchanan v. The I. Bank ofChicago sey. 570. Cable v. Ellis . sey.

et al. 509. Cooke et al. v. The People ex rel. 571. Harding v . The Town of Hale. 648. Coffman v. Scoville et al.

412. Evans v. George et al. Rumsey. 572. The K. L. Ins. Co. v. Seeleman . 649. The Chicago & N. W, R. W. Co. v .

413. Horner v. Spelman et al. 510. Simons v . The People ex rel. Rum- 573. Moshier v . Norton et al . The People ex rel . Miller.

414. Mix et al . v. The People ex rel. Swi. sey. 574. The C. B. & Q. R. R. Co. v . Hale. 650. Baker v, The People ex rel . Miller.

gert. 511. Parker v. The People ex rel . Rum- 575. The Chicago, B. &. Q. R. R. Co. v. 651. Derby et al . v . The People ex rel.

415. Buck v. The People ex rel. Swigert. sey . Bryan . Miller.

416. Mix et al. y . Balduc. 512. Jackson y. The People ex rel. Rum- 576. The M. L. and W. P. Co., impl'd. , 652. Lamb v. The People ex rel. Miller.

417. Arnold y. The I. C. R. R. Co. sey . etc. v. Aldrich . 653. Prout et al. v. The People ex rel.
418. Knott v. Hendrickson. 513. Maher et al. v. The People ex rel. 577. The Ill . C. R.R. Co. v. Hethering Miller.

419. Fouville et al . v. Kelly et al. Rumsey. ton, Adm'r. , etc. 654, Prout v. The People ex rel , Miller,

420. Fouville v. Goodwin . 514. Holden v. The People ex rel. Rum- 578. The Ill . C. R. R. Co. v. Phillips. 655. Lamb et al . v . The People ex rel .

421. Fouville v. Blackburn et al. sey . 579. Harvey v. The Hedding 8. & F. Miller,

422. Fouville v. Phipps et al. 515. Tucker et al . v. The People ex rel. College. 656. Welch et al. v , The People ex rel .
423. Fouville et al . y .The G. R. Co.

Rumsey . 580. Francis v. Rankin . Miller,

424. Fisher v . TheB. of T. ofChicago et al . 516. Gilbert v. The People ex rel. Rum- 581. Berggren v . Havely. 657. Walker v. The People ex rel. Miller.

425. Binz v . Tyler et al. sey. 582. McNamara v. Seaton.
658. Rankin v . The People ex rel. Miller.

426. Bill v. Mulford. 517. Jordan et al. v . The People ex rel . 583. Kilgour v. Gockley. 659 Lamb v. The People ex rel. Miller.

427. Brooks, jr. y. Kearns. Rumsey. 584. Doty v. Burdick . 660. Lamb v. The People ex rel. Miller.
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431. Parrott v. McDonald . sey . 588. Chicago v. Murphy. Miller.
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PLEADING GOODS BARGAINED FOR.

PRIVATE RAILROAD - HIGHWAY

TION - NEGLIGENCE .

etc.

RE-FORMATION OF DEED . p . 495 .

697. Clayes v. White. The plaintiffs will not be affected by was no cause for setting aside the ver- yers, Ancient and Modern,” without any

698. Clark v. Ewing, assignee, etc. any secret understanding or agreement dict.- (Opinion by Smith, J.) - Perley v. explanation , and that the Journal has

699. Clark v. Ewing, assignee, etc. between partners, not known to the Hilton, p . 444. been threatened with an action of dam .

700. Clark v. Ewing, assignee, etc. plaintiffs, limiting the general powers of H. and others erected a dam in the ages for commenting on the fact. The

701. Hirsh v. Feeney. either partner. highway, and continued in the occupa- Ålbany Law Journalmentions that the

702. Congdon v. Seward . tion thereof for more than twenty years, same publishers have published Ste

703. The N.Ins. Co, v. Webster.

704. The W. C. F. Ins. Co. v. Cary .
When goods are bargainedfor anddo- P.above onthe stream , with his knowl. Search ofPractice,” accrediting it to a

flowing, during the same time, land of phen's " Adventures of an Attorney in

705. McDowell v. Stewart. shallremain thepropertyofthevendor edge,and without objection on his part, better knownwriter, SamuelWarren .

706. Develing v. Sheldon. or interruption on the part of the State. Now there can be no doubt that an au

707. .
until they are paid for, if the sameare

Held, that P. could maintain no action thor, or any other person to whom the

108. Clement v. The B.of T. S. R. School . not paidfor withinthe time specified; for the injuryoccasionedthereby tohis right ofpublishing a book belongs,may

709. Elgin v, Eaton . land .

bring assumpsit for the price.- Opinion

change the title of the book . The origi

710. Elgin v. Renwick.

711. Mudge v. Bullock. by SARGENT, C. J . ) - Clay v. Bohonon, p : barn and nine mowsof hay therein. He not properly indicate the nature of the
The plaintiff owned and occupied a nal title may not be a suitable one, may

474.
712. Doyle v. Conlin . But neither a count for goods sold and sold the eighthmowto oneM.,and the work -may not be such as to attract the

713. Caldwell et al . v . Lawrence . delivered ,nor forgoods bargained and ninth to the defendants, who occupied a attention ofthe class of persons for whom

714. Barnes y. Johnson, sold, can be maintained for the price of portion ofthebarn by their horses with thework is intended. The title of Bish

715. Drake v. Drake.

the goods ; but a special count should be claimedthat the defendants fed their did notindicate toan ordinary person,

the plaintiff's permission. The plaintiff op Berkeley's “ Essay on Tar Water, "

716. Canisius v. Merrill et al.

717. Garvin v. Wiswell , inserted, founded upon the special con
horses from the other seven mows. The the metaphysical moonshine to befound

tract.
718. Renwick et al . v . Hall et al . A declaration for goods sold and deliv. defendants' evidence tendedto show in the book ; and we are far from think

719. The F. N. B.0f L., Illinois,v. Myers. ered, and for goods bargained and sold ,that much ofthe haypurchased by them ingthat “ A Reel in a Bottle ; byan old

721. Bruner et al. v. Battell, admin’r, may be amended by adding such special would not eat it. Helditwascompetent religious character. A man is quiteen
etc.

722. Chicago, P.& S.W.R.R. Co. v. The for cutting down and carrying away being also of poorquality,the plaintiff is made,he shouldgivenotice of the

Intrespass quare clausum fregit, and for the defendants to show that the hay titled to change his own name or the

in the eighth mow, purchased by M., name of his book , but, when the change

Marseilles.

trees ,themeasure of damagesisthe toldm .that the haypnrchased byhim fact, so that the publicmaynotbe de

723. Hough v. Harvy et al .

724. Murphy v. Ottenhiemer et al .
amount of injury which the plaintiff

suffered from the whole trespass taken
was good bay ; but if it was not, he ceived. When, a few years ago, Mr. Jo .

725. Robertson v. Brost. as a continuous act: theincreased value might take bay from the otherseven siah Bug changed his name to Norfolk

726. Reading v. Traver et al. of the trees, occasioned by the laborof mows to make up for the defective hay Howard, he exercisedvery probablya

727. Kenning v. Greesendorf et al. honest
the defendant in converting them into in the eighth mow, andthat M. did so , wise discretion ; but he was

728. Major v . Sullivan et al . timber,isnotto be included .-(Opinion as tendingto account for the missing enough to advertise the change ofappel

729. Willits v. Adams & Co. byHIBBARD, J.)— Footev.Merrill, p. 490. )hayin a manner consistent witfi thede- lation, so that everybodywas aware that

730. Stewart v. Tbe H. B. Association. fendants' assertion of theirinnorence.- itwas the same popular old insect after

731. Maber v. Farwell and Perkins v.
OBSTRUC- ( Opinion by FOSTER, C. J.) – Brown v. all . And wben some gentlemen of the

Maher. Marr, p. 448. name of Gammon changed their name
732. Kimbark v. Bradley, for

use, The defendants, being owners of a pri to Grenville (they always do get into the

733. Tillotson et al . v . Stewart. vate railroad, with the consent of the peerage when they change their names)

734. Cassidy v. Cook et al . W.M.Railroad Corporation,were used CHANCERY,COURT, NASHVILLE, they advertised thefact; 80 that thepub

to run their cars and engines over a part
TENNESSEE.

lic knew it was all Gammon after all,

of the track of said corporation, includ- Dinah Carter vs. W.J. Montgomery and In the sameway the American publish

LIV. NEW HAMPSHIRE.
ing a bighway crossing. Held , that, others. Decided at special term , Sep - ers, when advertising the book in ques

We are ir debted to Hon . John M. while thus in occupation of the track, tember, 1875. tion, ought to have informed the public

SHIRLEY for advance sheets of the 54th they were to be considered proprietors ANSWER -SIGNATURE. — An answer in that the History of Lawyers was the

& 55th Vols. of New Hampshire Reports of the railroad;so far as regardstheir chancery should besigned by the defend- same oldHortensius afterail; just as

Bug and Gammon did ; so that no per.

from which we take

the following head rightsand liabilities inobstructingthe ant even if the oath be waived .

crossing, under Gen. Stats.,ch. 148, sec. RESULTING TRUST. - A resulting trust son by mistake should provide himself

notes :
7.- (Opinion by LADD, J.) - Hallv. Brown, can only arise at the time the conveyance with a second specimen of the same arti

is made, and if there is no money concle, and feel sorry afterwards.

A deed cannot be reformed in equity,
That statute is directed to the object sideration for the conveyance at thetime, Ofcourse we are not expressing any

where it appears to have been made of protecting travelers against delay or if he who pays the consideration opinion on the merits of the controver;

according totheintention and under from the obstruction of cars, etc. , at manifests an intention that the title sy between the Americanpublishers and

standing of the parties at the time of its railroad crossings; its violation, there shall abide beneficially in the grantee, the American journal. We have only

execution .- (Opinion byLADD., J .) – fore, does not create an absolute liabil- the resulting trust never arises. seen the statement of one side ; and we

Bradford v . Bradford, p . 463. ity for damage which is not caused di EVIDENCE - OMISSION AND ADMISSION are far from approving of the notion

As to a parol, contemporaneous con- rectly by such delay. IN PLEADING . — The omission of a part (and we are sure that our legal contempo

tract for a reconveyance of the premises The defendants left their cars stand from a bill, even when sworn to, ofitself raries in America are far from approving

in certain contingencies,the partiesmust ing across the highway for more than amounts to nothing, but the admission of it either ) , that a journalist is as priv

stand upon their rights as they exist at two minutes. While the highway was of a fact in a sworn statement isevidence ileged as if hewerethe wretched little

law . thus obstructed, the plaintiff's horse was against the party making it. representative of a wretched little half

COMPELLING ATTENDANCE OF driven up to the crossing, and, after be EVIDENCE - EXCEPTION.- Exception to caste State, and that he is entitled to say

ing delayed more than twominutes,took documentary evidence “ as incompetent” things about a publisher which are not

Itis only in a capitalcase that the frightwhenanengine was attachedand is too vague. correct in point of fact, and to threaten

GIFT — CONSIDERATION - WRONG Done. him , if he will not submit to that sort of

Statetocompelthe attendance ofhis Held,that the plaintiff

must showactual -- If a gift bein consideration ofawrong nonsense, he will hurt the sale of his

witnesses, and notin such a case,unless negligence or faultonthepart of the done, such as seduction,orof pastillicit books.

the respondent is poor and unable to defendants before he couldrecover. cohabitation , equity will not interfere to We take the above from the Edin

furnish them himself.— (Opinion by SAR
A discharge under the United States deprive the donee of the legal title .

GENT, C. J .) - State y . Archer, p. 465 .
bankrupt act of 1867 is no bar to a suit

MARRIAGE
burgh Law Magazine for September. We

PROHIBITED

fully agree with our cotemporary, that a

Any person ,who heard therespondent against a surety on abondexecutedbe Vord.-- Amarriagebetwe
en a white per

testifyon a former hearing,may testify fore the bankruptcy tosecure the plain- son and a person of mixed bloodtothe journalist is not privileged to say things

what he then stated for the purpose of tiff forsuchdamagesasmight be occa- third generation inclusive, being prohi- about a publisher which are not correct,

contradicting his present story. Such sioned him byan injunctionstaying the bited by statute, is void ab’initio.

collection of an execution , when the
impeaching testimony is not confined

EVIDENCE
but, at the same time, he should speak

PEDIGREE -HEARSAY.-- In

to such witnesses as took minutes ofhis equityproceedinginwhichthe injunc. this state , hearsay from others than the truth boldly about publisher's books,

former testimony. tion was issued was not determined till members of the family ,and public repute and should not allow a worthless book

A respondent is not obliged to testify after thedischarge . — Eastman v . Hibbard, are admissible in questions of pedigree, to be put upon the market without

80 as to criminate himself in relation to p. 504 . especially in the caseof illegitimates, sounding the alarm. Many publishers

any collateral matters, even though he LV. NEW HAMPSHIRE. hearsay in the family, other things

volunteers as a witness in chief ; but if

the witness chooses to testify, on cross

If a party employ a person,who has being equal, entitled to greater consider and authors are not exercising the care

ation.

not been admitted to practice as an at
they ought to in the preparation ofbooks,

examination, that he has been guilty of torney, to prosecute or defend a suit in SAME. — Such evidence is admissible to and, as a consequence, we have law books

a felony,it would be competent as affect- his bəhalf, suchperson, if his authority prove thebodyof the tradition touching that are notworthwhat itcosts to bind
ing the credit of the witness.

Witnesses, not experts, cannot, as a withthe clerk ; and if not questioned, or shade of color."is questioned, mustproduce and file it fic fact,suchas place of birth or death, them. When one of this class makes its

general rule, give their opinions as to the the court will ordinarily compel him to appearance , every honest legal journal

mentalsoundness or unsoundness of the file hisauthority before he will be per- cellor. - The Commercial & Legal Reporter.Opinion by Hon .W. F.COOPER, Chan- should caution the profession against the

respondent.

Proofof the actual commission of a J.) — Stevens v . Fuller, p. 443.

mitted to appear.- (Opinion by Smith, imposition .

rape by the respondent, would warrant a
An action will not be dismissed on

OLD FRIENDS WITHA NEW FACE.

conviction for an assault with intent to
The London Law Times says : « On

commit rape. motion , because it appears that the writ Some years ago a new book was pub- Tuesday last an application was made to

was made by a person who is not an at- lished in London under the title of " The the vacation Chancery Judge, Vice

SALE OF LIQUOR . torney of the court. Heavenly Pilgrimage described under Chancellor Bacon, to discharge a solicitor

Sales of intoxicating liquors, if made P: brought an action on the case the similitude of a Voyage,” or a title as out of custody under the following cir

in this State, since the act of 1855, will against H.and others , to recover dam- near as possible to this, with a preface cumstances : The solicitor in question

be presumed tobeillegal and voiduntil ages for flowage to hisland by means of by aneminent Congregationalist divine. has been imprisoned under an order of

the vendor's authority to sell is shown. the defendants' dam. The defendants Some curious inquirer discovered that attachment from the Court ofChancery,

- (Opinion by SARGENT, C. J . ) - Corning claimed they had a right to flow to the the book was a re-print of one whichhad issued in the ordinary course, but it was

& Co. v. Abboti & Co., p. 469. top of their dam . The plaintiff called a appeared in America under the title of contended on behalf of the prisoner that

But if such sale is made in another witness, who testified that M. , one of the " A Reel in a Bottle ; by an Old Salt . " the arrest was illegal, he having been

State, the presumption will be that the defendants, had stated that they did not The American publishers, if we are to captured by the officer of the court (the

sale is legal untilit is shown to be other- claim the right toflowto that height. believe our American legal cotempora- sergeant-at-mace) while actuallywithin

wise. A sale of spirituous liquors with. The defendants then calledM. to con- ries,are just as clever in furbishing up the precincts of the Mansion House

outlicense fromthe United States gov- tradict said witness , and was permitted old literary wares. The Central Law Jour- Court. The Vice- Chancellor, after hear
ernment is not void .

to state that the defendants claimed the nal, published at St. Louis, states that a ing counsel for the applicant, held that a

Information and belief on the part of right to flow to the top of their dam . New York firm have recently published solicitor is privileged from arrest eundo

a vendor of spirituousliquors, that the Held, that this, being only astatement Mr. Forsyth, the member for Maryle- et redeundo, and accordinglyordered the

purchaser was intending to sell thesame of their defence, in itself proved noth- bone's well-known work “ Hortensius ; solicitor tobe discharged upon his under.
contrary to the law, does not invalidate ing ; and as it did not appear that the or the Duty and Office of an Advocate, taking to take no further proceedings in

the sale.
jury were misled by the statement, it | under the new title of “ History of Law . | the matter."

WITNESSES

IMPEACHING EXPERTS

BY STATUTE
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TAXATION.

CONSTRUCTION OF DRAM -SHOP ley, L. Rep., 3 Ex., 137). So is a " pigeon to be false or untrue, from whatever ing a lawyer, will be none the less a lady.

LAW . shooting ground

Eastwood v. Millar, cause, whether material or not, the pol . We know nothing of her intentions for

The following letter from Mr. CHAFEE et ground ” (Haigh v. Town Councilof

43 L. J., N.S. , 139, M.C. ) So is a " crick- icy was void. the future, but we should like to see her

suggests some questions of interest relat- Sheffield, L. Rep., 10 Q. B , 102, approv

connected with some one of the leading

132. Life - Condition at Time of Renew .

ingto the constructionof the dram -shoping Eastwood v. Millar). Itis somewhat al. The premium was not paidwhen | law firms in the city.

law. We haveno doubt Mr. Hurd, the difficult to see clearly the ratio decidendi due. Subsequently the policy wasrein

revisor, will be able to respond to the the four lastmentioned at any rate ap- who furnished his own certificate, to

which the above cases proceeded stated upon application of the insured, Hon. Samuel F. MILLER. - One of the

concluding portions ofthe letter :
pear to be at variance with Doggettv.

gether with that of the company's exam- justices of the Supreme Court of the

ShelbYVILLE, Sept. 21 , 1875. Catterns. Oldham v. Ramsden certainly ining physician, that hewas in good United States, on taking his seat in the

Editor LEGAL News, Chicago :
does not make the matter any plainer. health. The renewal receipt was deliv. United States Circuit Court, at St. Louis,

At our present term of County Court It was there decided that the bare factered two week's later. Held , that the in

I raised the question of thepower to im-ofbetsbeing made at any place is not sured was not obligedtofurnish,any remainthereonlytwoweeksunless

on Monday last announced that he could

without license underourdram -shop

law. meaning of theact. But if, as the judges his health between the time of applying some cases of more than usual import

Have you any knowledgeofthe law be seem to have thought, the “ place ” must for renewal and the delivery ofthe re

ingconstrued by anycourtof the State ? be one expresslyand solelydesignedand newal receipt. — Day v . Mut.Ben. Life Ins. CourtoftheUnitedStateswould meet

ance should detain him, as the Supreme

What is the construction ? kept open for the purpose of betting, Co.

8 182, State Ed. County Court Act,con- then we must be permitied to entertain
on the eleventh of October, and he al

fers jurisdiction and fixes mode of pro- somedoubt as to the correctness of the ways made it a practice to be present at

cedure in county court - practice being decisions in Eastwood v. Millar and & 135. Fire. - Definiie Time and Rate the opening of the court. He would not

same as in circuit court. The last clause, Haigh v . The Town Council of Sheffield Essential to Validitg of . - A verbal arrange

however, provides that jurisdiction of (sup.), for it can hardly be said that ment with an agent for insurance, in hear any appeal cases from the District

justices of the peace shallnot be affected. pigeon -shooting grounds and cricket- which the time the insurance was to run Court in bankruptcy or admiralty, or

882and 6 of the dram -shop act provide, grounds are expressly and solely kept and the premium rate were left subject any minor cases. Judge Miller is one

that parties convicted ofsellingliquor, open for the purpose of betting. Asof to future adjustment, does not constitute oftheablest of theFederal judiciary.

etc. , shall , for each offense, be fined not late years questions under the first and a valid parol contract. To constitute a

less than $ 20 and imprisoned in third sections of Sir Alexander Cock valid contract of insurance the minds of

the county jail * * * & 12 is peculiar : burn's act have been continually crop- the parties must meet as to the premises COCKROFT & Co's PUBLICATIONS.—The

"Any fine or imprisonment mentioned in ping up, we think if our legislature were insured, the risk , the amount insured ,
this act,may be enforced by indictment to pass a short bill, clearly defining what the timethe risk should continue, and firm of James Cockcroft and Co. of New

in any court of record having criminal is a place " under that act,a great boon the premiums. BaptistChurch v . Brook . York , formerly of this city, have opened

jurisdiction, or the fine above may be would be conferred on the general pub- lyn Fire Ins. Co , 28 N. Y.,153 ; Audubon a branch office in this city at No. 7

sued for and recoveredbefore any justice lic, the unpaid magistracy , and the judi- v. Excelsior Ins. Co., 27 N. Y., 216 ; Ken Honore Block , for the sale of their pub

of the peace * * and in case of con- cial bench.viction , the offender shall stand commit Secondly, Oldham v. Ramsden furnish- 204 ;Monsur v. N. E.Mut.Mar.'Ins. Co., lications, which will be under the charge

ted to the county jail until judgmentand es further refutation of the erroneous 12 Gray, 520 ; Walker v. Metrop. Ins. of Frank Shepard , who is well known to

costs are fully paid .

idea entertained by some that there is Co. , 59 Me. , 391 , distinguished .
the bar as having been in the law book

( 2. ) In other words an offender under anything intrinsically illegal in a pure The principle of a promissory note or

this law may be proceeded against for and simple bet.

Bubb a Yelverton check, silent asto time,cannotbe applied house ofE. B. Myers of this city for the

two sales before a justice of the peace, (Lord Charles Ker's claim , 24 L. T. Rep., to a contract of insurance. Proof of last four years, and formerly with Mr.

and upon conviction pays the fine, any- N. S. , 822 ) , was quoted in the course of usage of a company, in its dealings with Cockcroft. Frank is an efficient and oblig

thing less than $ 200 and costs,and that the argument, and nodissent from that other parties , is immaterial when no ing young man, and we hope he may

endsit. But if the State's attorney pro- case was expressed. There a testator- complete contract has been made.

ceeds in the county or circuit court tbe late Marquis of Hastings — had re- Strohn et al. v . Hartford Fire Ins. Co.

succeed in his undertaking.

against an offender for like offense, the quested a friend to bet on his account at

oftender must go to jail at least 20 days, Newmarket, and the friend having done
The Hon. W. J. HYNES, who was last

possibly 60, and pay a fine as large as it so , and paid the amount lost, it was held % 139. Life. - Of Premiums of Mutual

would be in a justice court, and costs. by Lord Romilly,

M.R.,that therequest Companies in Michigan. - The Acts of1869 yearCongressman -at-Largefrom Arkan

These two laws do not harmonize,and to bet implied an authority to paythe and 1871. – The
Michigan act of 1869 presas, isagain in this city, and has decided

applying the general rule of construing debts iflost,and thatthe friend was en- scribed a tax on " all premiumsreceived to make Chicago his home. He hasbeen

penal statutes strictly, and giving him titled to prove against the testator's es in cash or otherwise." The act of 1871 admitted to practice law here, and has

the benefit against whom the penalty is tate for the amountpaid by him in re required the tax to be “ upon the prem : united with a Chicago law firm , under

inflicted (Dwarris, page 245, and note) spect of the bets, which he clearly could | iums received,” and also upon such

only the fine could be imposed. “ It's an not have done if the betting transaction sums as within the year

" shall have the name of Scates, Hynes & Bennett.

invariable rule that the law favors lib . had been illegal : (Compare Clayton v. been agreed to be paid forany insurance

erty, so in the interpretation of a penal Dilly , 4 Taunt.,165, a case arising under effected or agreed to be effected or pro CHARGES of unprofessional conduct

statute, if it is dubious, that sensemust the old betting statutes of 16 Car.2, c. 7; cured ”Thefullpremiums called for have been preferred in the Supreme

be pursued which is more beneficial to s . 2. and 9 Ann. c. 14 , 8. 6, and see the by the contracts of a mutual life com
the party suffering . " Dwarris, page 279. cases there cited ) ; Bubb v. Yelverton pany in that State, were $ 287,019.25. In Court at Ottawa against D. James Leary

Was it a mistake in the framer of the followed the well-known case of Rose- conformity with an understanding, as and Edward J. Hill, by the Bar Associa

law regulating dram -shops, in using the warne v. Billing (9 L. T. Rep., N. S. 441, claimed by the company , with its policy- tion of this city .

conjunction in fixing the penalty , or was inaccurately reported 33 L. J., N.S. , 55, holders to restrict its exactions to the

it a shrewd act of someanti-sumptuary C. P.), where Chief Justice Erle said, cost of insurance , the actual collections of
to tack sec. 12 on the otherwise danger “ The law is that the contracts made by that year were reduced to $ 163,275.58, A LEGAL MONSTROSITY .-A hard word

ous law ?

way ofgaming or wagering, shall be null the amount being determined by credit for a caption, no doubt ; but the subject re

Can you throw any light on the sub- and void , but not that they shall be ille ing on the premiumsduethe amount of ferred to is a “ hard case,” also. Iwould

ject ?

Gro. D. CAAFEE. gal. ” The case of Bubb v. Yelverton over- payments in 1872. Held , that the be pleased if any one would rise and ex

above alluded to must not be confound- excessive payment of 1872 was resolved | plain why matters are thus, in a suppos

ed with the case of the same name re- into a part payment of the premiums of able event ; namely, by hard joint labor

BET'S AND BETTING HOUSES. ported L. Rep ., 9 Eq . , 471, which , how- 1873, and as such liable to taxation , and and co - operative economy, a husband

In thecase of Oldham v. Ramsden (32 ever, is also important with respect to that under either statute the whole sum and his wife gain a little home, which

L. T. Rep., N. S., 825 ) , there are two the subject we are considering. In it collectable, $287,019.25,was liable to tax stands, as to title, in his name, of course.

points worthy of notice . In the first Sir R. Palmer (Lord Selbourne ), arguen- ation, and not merely the amount actu . He dies intestate, without children.

place it shows the uncertainty that ex- do (473 ), quoted a host of cases to show ally collected . Shargo's Case, L. R., 8 Thereupon, she must submit to a parti,

ists in the mind of the public, and to a that “ a wagering contract is not illegal, Ch’y App., 407 ; 5 Eng., 626 ; Owen v. tion ” with collateral heirs, as to the real

certain extent apparently in judicial | and a security given for it is only volun- Dunton , 5 Tyrw ., 360 ; Pratt v . Foote , 5 estate ; and the half of the real estate

minds, as to what should be deemed a tary :" (Fitch v. Jones, 5 E. & B. , 238 ; Seld . , 463 6 , ib .599; Domat's Civil Law , of the forty acres, or an extra house and

" house, office, room , or other place,” Hill v. Fox, 4 H. & N.,359 ; Johnson v. Pt. 1, B. 4, Tit . 2 , Cush. Ed .
lot , whichmay not be a homestead

within the meaning of Sir Alexander Lausley, 12 C. B. , 468). --TheLondon Law Héld, that the act of 1871 was meant to must go off among those who did noth

Cockburn's Betting House Act ( 16 and 17 Times.
enlarge the scope of the act of 1869, not ing to establish it, and will rather escheat

Vict. , C. 119 ), ss. 1 , 3. The court ofcom

merely to more accurately define it. tban return to her ownership. Ought

mon pleas in Oldham v . Ramsden, decid DIGEST OF INSURANCE DECIS

People ex rel. Conn. Mut. Life Ins. Co. v. she not, in all reason and justice, have

ed that " an ordinary club at which bets
Collier, State Treasurer.

IONS.

all the real estate as well as the half

were mado was not within the purview
of it ?

of the act. This seems reasonable, and [ From the Insurance Law Reporter.] She might marry again , might she ?

indeed , as was observed incidentally in COURT OF APPEALS OF NEW YORK. ADMISSIONS TO THE BAR.-A large class Well , granted. Then , what ? I admire

the course of the argument, to hold the
was examined for admission to the bar thegenerosity of the man who provided

contrarywould beto declarethat the act Henry F. Smith y. Glenn's Falls Insurance last week , at Ottawa, and several of the by will that, should his widow marry

appliedtosuch “ places ” as the Athenæ Co.

um, the Carlton , and other clubs of a

applicants rejected. It is a fact worthy again , sheshould have $ 600 more out of

his estate for incidental expenses.

In an action upon a parol contract; ofmention , that in the class there was one
similar nature . As a matter of factit after the loss,between thecompany

Now, somebody, in the proper place,

may well bedoubted whether looking the insured ,'to paya specified sum in womanand a colored man. The colored ( that is , in the legislature) ought to sug:

hasnot received a judicialinterpretation liquidation of the claim ,the

agreement man failed topass. MissMary Perry was gestthe substitution of the little word

operates as a waiver of any limitation of more successful. One of the examiners, all," instead of the little word " half, "

wide enough to cover such places of re

sort. The court of common pleas in unless the contract was procured by

time orbreach of warranty in the policy who isnotnoted for being a woman's in our statute ofdescent,which provi
sion could be accounted for, as I think

Doggett v. Catterns, ( 11 L. T. Rep. , N. S. ,
fraud.

rights man , informed us that she took the presentone cannot be. W.

422), held that a “ spot under a tree in

HydePark,"was a place within the find as to the fact of a breach of war. surprise, and passed by far thebest ex

Where there has been no request to the court, the examiners and the bar by

meaning of the act, though this decision
The American Newspaper Reporter says :

was subsequentlyreversed by the Ex: ranty,and no exception to arefusal so

chequer Chamber ( 12. Ib., 355), on the into the evidence to reverse a judgment. Miss Perry is polite and lady -like in her

to find, a court of review will not look amination of any member of the class.

Mr. Travis, a Cincinnati lawyer, filed

ground (per Bramwell, B. ) , that “ the

a document worded as follows : “ The

manners, and so conducts herself as to defendant Now on the 28 day of July
SUPREME COURT OF New YORK.

act was intended to put down ascertained

places of resort.” But why should not a

gain the respect of all who make her ac- 1875 gives notice to the honorble police

spot of ground under a tree beconsidered Sarah L. Fitch v . American Popular Life quaintance. She has been a thorough court City of Cincinnati that he will

an " ascertained place of resort,” as well
Ins. Co.

student , and enters upon the practice of repplicationfor rit erroer to court of

as a “stool covered by a large umbrella . ” The policy provided that the state

( Bowsv.Fenwick,43 L.J.,N.S.,107,

M.C.)? ments and answers in theapplication law with a good knowleageof the prin- ask that the rentance and judgment be

À “ strip ofground six feet wide outside a are warranties, and in all respects true. ciples upon which it is founded. Miss suspended and born fixed as the court

race-course ” is a " place " (Shaw v. Mor Held, that if the answers were shown Perry will honor the profession, and, be. may think Just. ”

PAROL CONTRACT - LOSS .

WARRANTIES - UNTRUE ANSWERS.
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THE

cers in February, he was ordered to send But you must he satisfied that each had on that question is supported and war

them two-stamp goods, and , if not de. the same common design and acted to ranted by the following authorities:

tected, he would not enter them on the carry such design into effect. In other Rex v. Cope, 1 Strange, 144 ; The Peo

books.

SATURDAY, OCTOBER 2, 1875.
words, if you should find that Mr. Rog- ple v. Mather , 4 Wen ., 260, et seq ;Rex

Mr. Henry Lacher, another witness, ers' purpose was to unlawfully man v. Parsons, 1 Wm.Black Rep ., 392; 2 Deys

testified that he had charge of the rectiufacture spirits and remove the same (Conn .) R. , 205 ; 34 Eng. Com . Law Rep.,

fying house under Mr. Rogers first, and from his distillery , and to place them up- 314-404 ; 5 M. Lean, U. S. v. Cole, 513 ;

The Courts. afterwards under Rogers & Bunker,and on the market without paying the tax 6 Mass. R., Commonwealth v. Warren,

that spirits were often received at the thereon , and as a part of such corrupt | 74 ; 8 Car & P.Regina v. Murphey, 297 ; 3

rectifyer and dumped, upon which the purpose, induced the storekeeper , Mr. Greenl'fEv. , section 93; 1 Bishop on Cr.
(From Josiau H. BISSELL , official reporter.]

government tax had not been paid, and Bull , to abstain from doing his official Pro.,section 77, and 2 id ., section 187 ; 5

U.S. DIST. COURT, W. D. OF WIS. described the means adopted to accom- duties, so that he could obtain the mate . Cox Cr. Cases, Reg. v . Rowland, p. 485 &

UNITED STATES v. SAMUEL RINDSKOPF et al.
piish that purpose, particularly ,and that rial contrary to law, to use for such pur . 497.

such spirits or highwines were after pose, and employed Mr. Mueller, his dis The law upon the second point I find
INDICTMENT FOR CONSPIRACY WITH IN.

wards placed in other barrels and marked tiller, to secretly manufacture the same too well settled and uniform against the
TENT OF DEFRAUDING UNITED

whiskies, kimmel orbitters,and stamped into spirits, and further obtain the con- defendants to be at this time questioned.
STATES OUT OF TAX ON SPIRITS.

by the gauger either as whisky at 66 or sent of Bull to run them from the cistern The fact that each of tbe overt acts

HOW BATALIOA CONSPERACY .- Jt im areagreement 68 proof, or as bitters, no proof,and that ofwarehouse without the payment of constitutean offense is no answerto this

effect the purpose declared by the act to be they were shipped by rail to Rindskopf the lawful tax thereon, and further em . indictment for conspiracy. Upon a charge

illegal. It consists in an agreement expressed Bros., Milwaukee ; that they were en: ployed to assist him in his unlawful pur- of conspiracy,an overt act, which is itself

or implied , to do one of the things prohibited in tered ontheir bookat therectifier ac- pose aforesaid , Mr. Lacher to faudulent- criminal, may be proven , to showthe

spiracy to be to defraud the United States out of cording tothe gauger's mark,and Rind. ly receive and conceal such spiritsinto existenceofthe conspiracy charged.

the tax upon certain spirits to be distilled at the skopf Bros. were charged with them at the rectifying establishment of said Rog. Conspiracies, from their very nature,are

distillery of Alexander Rogers in Middleton:The the market rates forsuch goods. This, ers, and that by an agreement with the usually entered into in secret, and are

illicit spirits at thatplace. In other paris it is he said, continued upto about the 11th defendant Rindskopf, and at his sugges consequently difficult to be established

alleged also that the agreement was to do so by of February, when he changed and tion, Mr. Lacher and government by direct evidence. It has been there.

tubs,and to use them unlawfully for the purpose shipped them as highwines with two gauger were employed to place said spir. foreuniversallyheld that theymay be

of manufacturing illicit spirits. Held , thatthe stamps, but that they were, with a few its into other barrels and gauge them as inferred from circumstances. The com

gist of the offense was the illegal conspiracy to exceptions, got out of the warehouse whiskey and other articles of less proof, von design is the essence ofthe charge,

which it was done or to be done. was not the and placed in stamped barrels and no and then ship them under such false and andmay beshown by circumstances and

material question in the case : that the question tax paid thereon. He further said that fraudulent stamps to the defendant, or to the acts psrformed by the different al

to be determined under this count was whether he received statement of sale and amount the house of which the defendant was a leged conspirators, and the fact that the

manufacture and remove spirits so manufactured and that they were paid for as highwines partner, andthatsaid defendantpersonal- severalacts constitute separate criminal

withoutthe payment of the lawfultaxto defraud at the rate stated by Mr.Rogers,to-wit: lyknew oftheir receipt, under such false offenses, does not exonerate the parties

the United States. If the parties, or any two of Chicago prices and 22 off; that those labels and stamps, and concealed or aid from the crime of conspiracy, or bar a

them , entered into a scheme to illegally manu

facture spirits, with intent to defraud the govern .
statements and letters accompanying ed in concealing such facts to defraud prosecution therefor. This is sustained

ment out of the tax by law imposed thereon, it is were returned to Mr. Rindskopf at his the government, and for the purpose of by an almost unbroken chain ofauthor

a conspiracy withinthe meaning ofthe act, request after seizure. enabling the said Rogers to defraud the ities, both in this country and England.whether a seal or slamp was broken or not.

2. OVERT Acts - SEVERALLY CRIMINAL . -That Other testimony was given sustaining government out of the legal tax thereon In Regina v. Boulton and others, 12

the fact each of the overt acts constitutes an and corroborating these general facts. and share the proceeds with him , you Cox . Cr. Cases, part 3, page 87 ,in Court

offense is no answer to theindictment for con: Whereupon, Judge Hopkins, who pre might be at liberty to infer from these of Queen's Bench, before Ch. J. Cock

spiracy: Upon a charge of conspiracy, an overt sided atthe trial, among other things, factsthat the partiesacting for the com- burn, in 1871 , although ,, thecourse

show the existence of theconspiracy charged . chargedthe jury as follows : mon purpose to defraud the government, of receiving proof of the commis

(ED. LEGAL News./ The defendants are indicted under were all guilty of conspiracy. It would sion of the substantial crime is not re

The defendants were indicted for con- section 30 of the act of March 2 , 1867, not, in such a case,be necessary to show garded as satisfactory, yet it is de

spiracy under section 30, act March 2, U. S. Revenue Laws, for a conspiracy , that the parties had any previous ac- cided that such a course is legal, and in

1867. It was found and alleged in the which reads as follows: quaintance, or, with the exception of that case, it being a charge of conspiracy

indictment that Alexander L. Rogers was “ If two or more persons conspire, Rogers,knew of the exact part the oth- to commit a felonious crime, proofof the

the owner of a distillery at Middleton, either to commit any offense against the er was to perform . In such case, each commission of the crime itself was al

and , for the purpose and with intent to laws of the United States, or to defraud might be considered a co -conspirator lowed . The chief jnstice cited and re

defraud the United States out of the tax the United States in any manner what. with Rogers ,and being so, would be re- lied upon the authority of the late Lord

upon the spirits manufactured thereat, ever, and one or more of said parties to sponsible for his acts in carrying outthe Cranworth, in Reg. v. Rowland, 5 Cox

conspired with Samuel Rindskopf, liquor said conspiracy shall do any act to effect illegal purposes. And if you should find Cr. C., 497 , note. In that case the parties

dealer, of Milwaukee, Albert Mueller, the object thereof, the parties to said such acts to have been done in the car. had been indicted , not for the offense

his distiller, and James W. Bull, store conspiracy shall be deemed guilty of a rying out of such illegal purpose, and they had committed,butfor a conspiracy

keeper at said distillery , to aid and assist misdemeanor, and on conviction thereof that the illegal purpose was common to to commit it, and the judge, after stat

him in carrying out such purpose ; and shall be liable to a penalty of not less all-- that is, to defraud the government ing that it would have been more satis

that they did, in pursuance thereof, than one thousand dollars,and not more out ofthe tax -- I think you would be au- factory if the parties had been indicted

manufacture, dispose of,and defraud the than ten thousand dollars, and to im- thorized to find that the conspiracy was for what they had done and not for con

government out of the tax upon, large prisonment not exceeding two years.” established as to all . If they knew the spiracy to do it, stated " that the course

quantities of spirits manufactured thereat The act declares what illegal purposes intentionofRogers, in procuring them pursued wasno doubtlegal andbeinglegal,”

and setting forth the various and illegal constitute a conspiracy. But in constru- to do such acts, to be to defraud the gov. he said, “ I shall not now step out of the

means and devices used for at purpose. ing it, it becomes necessary to ascertain ernment, and that their acts respective path ofmyduty by speculatinguponthe

Before the trial commenced , a nolle prose. what is meant byconspiracy, in this act. ly aided and assisted him tocarry into policy that has been adopted in this

qur was entered as against the defendant, I think it may be defined as an agree effect such illegal purpose, and that they case. It would be much more satisfac

Alexander L. Rogers. On the trial ment or combination between two or did the several acts to them assigned, on tory to my mind if parties were indicted

against the other defendants, he was more persons to effect the pîrpose de- purpose to enable Rogers to successfully for that which they have directly done,

called as a witness, and testified that he clared by the act to be illegal. It con . carry out his illegal designs, I think it and not for having previously conspired

established and went into the business sists in an agreement, express or implied, would be a conspiracy as to all of such to do something, the having done which

for the purpose and with the intent to to do one of the things prohibited in the parties, if their overt acts are satisfacto- is proof of the conspiracy. It never is

manufacture illicit spirits, and says that act. The indictment here in substance rily proven .
satisfactory, although undoubtedly it is le

after he had commenced ,he wentto Mil charges the conspiracy to be to defraud În determining the question of con- gal.” I have quoted this language as

waukee and saw Mr. Rindskopf, and the United States outof the tax upon spiracy, Mr. Rogers may be reckoned as expressive of my first view of the ques.

there told him , in substance,that he was certain spirits to be distilled at the dis- one, so that if either of the others con tion when raised during the trial , and I

engaged in manufacturing illicit spirits, tillery of Alexander Rogers, in Middle spired with him to do the acts alleged in can say now, as I said then , that the bet

and that he could get them from the still ton . the indictment, although you might find ter way, in my judgment, would have

or government warehouse to his rectify. In the first count the charge of an that the other defendants did not con . been to have indicted all parties bere

ing house without paying taxes, but he agreement to manufacture illicit spirits spire with them , you might find that one for the particular offense committed by

did not know how to get them from at that place is expressly alleged . In oth guilty under this indictment, provided each , but under the law it seems I have
there upon the market, and asked Mr. er parts it is also alleged that the agree the overt act to effect it is satisfactorily not the right to say they must beso

Rindskopf to assist him , and that Mr. ment was to do so by breaking seals and proven .
prosecuted. The course pursued in this

Rindskopf then told him he would go stamps placed upon certain tubs, and to The defendants were all found guilty matter by the government attorney,in

in with him and take the wines, and pay use them unlawfully for the purpose of by thejury . the language of those cases, is “ undoubt

him Chicago prices less twenty - two manufacturing illicit spirits. I have Whereupon a motion for a new trial ly legal," and I can therefore only con

cents , which he was to retain as his ruled during the trialthat the gist of the was made by the defendants, upon which sider the case as it is presented on this

share of the speculation or risk , and that offense was the illegalconspiracy to man- Judge Hopkins announced the following indictment.

he told them how to proceed to get to ufacture, and that the particular manner opinion :
These cases dispose of the second ques .

him or his house, to wit, that he (Rogers ) in which it was done, or to be done, was The defendants having been convicted tion so strenuously pressed by defend

should put them in new barrels at the not the material question in the case. by the jury of the conspiracy charged ants' counsel. The case of Common

rectifying establishment, and get the That the question to be determined un against them , now move the court for a wealth v. Kingsley, 5 Mass. , 106, laying

guager here to guage them as whisky , der thiscount, was whether there was a new trialand in arrest of judgment, and down a contrary doctrine, does not seem

and put on whisky stamps and ship conspiracy between the parties to manu. have, in theargument in support of the to have been followed in that State, for

them to his firm as such ; and that they facture , and remove spirits so manu- motion ,Imainly relied upon the following the same Judge, Parsons, in Common

would receive them at the depot, and factured without the paymentofthe law . points : wealth v. Warren, 6 Mass. , 74 , refused to

pay for them at the prices named . And ful tax, to defraud the United States. 1st. That the court erred in its charge arrest a judgment on a charge of conspi

he further stated that, under that agree . Now the question here is, did the par- as to what constituted a conspiracy. racy , where the overt act was a felony,

ment , he sent high wines under such ties, or any two of them , enter into a 2d. That as the overt acts set out and and was completed and the avails of the

false labels, to them from time to time, scheme to 'illegally manufacture spirits, proven were severally criminal, and the crime divided ; and in Commonwealth v .

and that they were received and paid with intent to defraud the government parties committing them wereliable to Davis, 9 Mass., 415, it is held that acts

for upon the terms of that agreement; out of the tax by law imposed thereon . a specific punishment, that after such in execution of the conspiracy may be

stating the mode and amount of two of If they did , I think it constituted a con . acts had been performed the parties shown, in aggravation . In the case in

thepayments. He stated that, after that, spiracy within the meaning of the act could not be held liable for a conspiracy 1st Lowell, 266, U. S. v. Boyden et al.,

he continued tomanufacture illicit spirits above mentioned, and that on that ques. to do them ; and being an indictment under the same act

and that Mueller was the distiller and tion it is immaterial whether a seal or 3d. That the verdict is against evi and section as this, this question was

did the work, or superintended it, and stamp was broken or not.
dence. raised and examined upon principle and

that Mr. Bull , the store- keeper, had full In order to charge the parties as con : The first two are those mainly relied authority, and Judge Lowel, before

knowledge of it, and received from him spirators, I do not think it necessary to upon . As to the first, after listening to whom it was tried , arrived at the conclu

$ 100 per month for neglecting his official prove an express agreement between all the able and ingenious argument of the sion that though the act concerning

duty, and permitting him to use what the parties to dothe illegal act. It would learned counsel, and after a careful and which the conspiracy was formed, was

material he wished, and to take the be enough if you should find that all of critical re examination of my charge on completed, and there was a specific pen

spirits from the warehouse without pay . them had the same illegal purpose in the question, I am thoroughly satisfied alty for doing that act, still the Govern

ment of the tax . He further stated that, view and each acted a certain part to ac that I correctly instructed the jury on ment could elect under which to pro,

after sometrouble with the revenue offi. I complish or tending to accomplish it. I that point. The instruction and charge ceed. This doctrine is also supported
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by People v. Mather. 4 Wen . , 259; Col. we will proceed to state, as briefly as ers confided to the local legislative de- of their office. It is elementary law that

lins v. Commonwealth, 3. S. &R., 220. possible,our viewsand conclusions. The partment of such new corporations are thesubject matter ofthe jurisdiction of

The dietum in the opinion ofSenator caseinvolves itself into three principal broadand plenary ,especiallyasrespects the court of chancery is civil property .

Spencer, in Lambert v. The People, 7 questions, viz. : the police department, the only matter the court is conversant only with the

Cowen, 578, I do not think . entitled to 1. Had the city council the power now before us. And one object of the questions of property , and the mainten

much weight. The case there did not under the provisions ofthe act of 1872 clauses from the sixth section, above ance of civil rights. Injury to property,

turn on any such question. Indeed , it to pass theordinance in question ? quoted, clearly was to remove all obsta- whether actual or prospective, is the

is impossihle to tell what principle was 2. What is the nature of the power cles arising from prior laws to the exer- foundation on which the jurisdiction

settled in that case in the Court of Er- thereby sought to be exercised ?
cise of such powers. rests. The court has no jurisdiction in

rors. The Senators seemed to have em 3. Had the court ofchancery jurisdic The first subdivision section 62, article matters merely criminal or merely im

barked on an uncertain sea of generali- tion to interfere with its exercise ? 5 , of the act of 1872, gives the city coun: moral, which do not effect any right to

ties, and to have spent their energies in These questions will be considered in cil the control of all the finances and property. Nor do matters of a political

magniloquentdeclamation, better suited the order stated . First, then, as to the property of the corporation. This, of character come within the jurisdiction

to the forum than the bench . power. That question can properly be course, would include the property be of the court of chancery , Nor has the

The plain , simple sentences in the determined only by a consideration of longing to the police department the court ofchancery jurisdiction to interfere

opinion of ChiefJustice Savage in same the legal status of the police commis- entire custody of which by prior laws with the publicduties of any depart

case on page 166, of same volume, are sioners at thetime of the new incorpor- was given to the board of police. Subdi- ment of government , except under

farmoresatisfactory, reasonableand ation ofthe city, and reference to the vision 66,ofsame section, gives the pow. specialcircumstances,and where neces
convincing. The law on this question is several provisions ofthe act of 1872 per er to regulate the police of the city , and sary for the protection of rights of prop

too well established to be now over- tinent to the subject . We have, how pass and enforce all necessary police or- erty . - Kerr on Injunctions, pp . 1and 2 .

turned . ever, no concern with the legal status of dinances ; section 68, to prescribe thedu In the case of Shirlock v. The Village

On the other point, that the verdict is the police commissioners any further ties andpowers of a superintendent of po . of Winnetka,59 III., 398, this courtsaid :

not supported by the evidence, Ineed than relates to their functions as city lice, policemen, and watchmen. By sec- " There are someacts which a municipal

only say that if the jury believed the officers. Now , the act creating the board tion 73, it is provided that “ the city corporation , while acting within the

testimony of Rogers and Lacher the of police declares that “ the said board council may in its discretion , from time limits of its charter, may do , without

charge was most clearly made out. As- shall assume and exercise the entire to time, provide by ordinance for the being subject to the supervision of any

suming their testimony to be true, the control of the police force of said city, election by the legal voters, or appoint court. Such acts are those done under

fact ofan unlawful conspiracytodefraud and shall possess full power andauthority mentby the mayor with the approvalof its legislativeand discretionarypowers."

the Government out of the tax upon over the police organization, government the city council, of a city collector, a city Willard's Eq. Jur., 405. Again , in High

spirits to be manufactured at Rogers' appointments, and discipline within said marshal , a superintendent of streets,a cor on Injunctions, the author says : • A

distillery, as charged, is established be city " Bythesame law thatboard also poration council,a city comptroller,orany courtof equity is not a proper tribunal

yond all controversy. The section of hadthecustody of all property belong. or either ofthem, andsuch other officers for determining disputed questions con

the act declaring the conspiracy express- ing to the police department. Such was as may by said council be deemed neces- cerning the appointment of public of

ly, provides that the parties may be the authority vested in the board of sary or expedient. This section further ficers, or their right to hold office, such

tried in any district where the conspi- police, composed of appellants, at the provides: " Thecity marshal shall per questionsbeingpurely ofalegalnature,

racy is committed ,or an overtactis done time of the new incorporation of the form such duties as shall be prescribed and cognizableonlyby courts of law .

in furtherance of the illegal purpose. city under the act of 1872,and itamoun- by the city council for the preservation Thus,equity will not interfereby injunc

The overt actswere performed in this ted to an exclusive control over the of the public peace and theobservance tionto restrain persons from exercising

district, and the case is properly triable police force of the city. But it has not and enforcement of the ordinances and the functions of public officers on the

here. been and cannot be denied that these laws."
ground of the illegality of the law under

During the trial several questions were functions and their continuance with Section 74 provides that “all officers which their appointments were made,

raised of a technical character as to the these municipal officers were entirely of any city, except where herein other- but will leave that question to be deter

particular meansbywhich illicit manu- subject to legislative control. The legis- wise provided,shallbeappointed by the mined by a legal forum , and a temporary

facture was effected . Ithen overruled lature could in its discretion provide for mayor (andvacanciesin all office be fill- injunctiongranted pendente lite,and until

them as not tenable and as too critical , the creation of another officer, and for ed by like appointment) by and with the the question of validity of the law under

and since that time my attention has taking these functions from the board of advice and consent of the city council. which defendants claim their office can

been called to section 8 of the amended police and bestow them upon that officer. The city council may, by ordinance not be determined , will be dissolved." Dele

Practice Act of 1872, 17 Stat. at La., 198; Appellants' counsel concede this, butin- inconsistent with the provisions of this banty v.Warner et al.,September term ,

and if I had any doubts upon the ques- sist that the legislature has not done so. act, prescribe the duties and define the 1874. (Unreported .)

tions before, that section has removed Let us see whether this be so or not . powers of all such officers, together with We are of opinion that the demurrer

them. The objections have not , how Upon this point we would say that in the termof any such office, provided the to appellant's bill was properly sustained

ever, been renewed in this motion, and our opinion, from a consideration of the term shall not exceed two years." andthat the decree of the court below

I presume the counsel are satisfied that whole scope and purpose of the act, as It seemsto us clear beyond doubt that should be affirmed .

that they are made unavailing by the well as the provisions of section 3, the by their several provisions ample au Decree affirmed .

section of the act above referred to, even new incorporation did not ipso facto re- thority is conferred upon the city coun

if they were good before its passage. peal the act creating and defining the cil to not only provide for the appoint

Themotion for a new trialand in ar . powersandduties of the policecommis- ment of a city marshal and vest him CIRCUIT COURTOF ,ALEXANDER
COUNTY.

rest ofjudgment is overrruled. sioners, or abolish their office in toto. with the entire control of the police

J. C. McKENNEY, for U. S. That section says : “ If a majority ofthe force, but to organize that department SEPTEMBER TERM , 1875.

H. S. Orton , Geo. B. Smith, P. L. votes cast at such election shall be for as purports to be done by the ordinance MARY N. MAY0 v. S. STAATS TAYLOR et al.

SPOONER, GREGORY & PINNEY, G. W. city organization under generallaw , such in question. If the council had the

GOODWIN & H. M. LEWIS, for defts.
REMOVAL OF CAUSES TO FEDERAL COURTS

city shall thenceforth be deemed to be power to passthe ordinance ,itmust -THE NEW ACT OF CONGRESS CONSTRUED.

organized under this act ; and the city have the power to carry it into effect ;

SUPREME COURT OF ILLINOIS. officers then in office shall thereupon ex- and if it had the power to pass and en
1. THE CORRECT PRACTICE . - That it is the cor

ercise the powers conferred upon like force it, then the effect must be to take for the removalof suitsunder the act of 1875, to
rect practice for the State court, in applications

OPINION FILED SEPT. 27, 1875.
officers in this act until their successors the functions given the board of police act upon the petitions and bonds: thatsucha

MARK SHERIDAN et al., Police Commissioners v. shall be elected and qualified .” by the act of their creation away from practiceis consonant with the practice prior to

H. D. COLVIN, Mayor of the city of Chi
This clause, taken in connection with thatboard, and confer them upon the the actuof 18762. DUTY OF STATE COURT. — That the mandate

Appeal from Cook .
one in section 6, evinces the legislative officers named in the ordinance. The that the state court shall accept said petition

POWER OF COMMON COUNCIL TO RE-OR- intentinrespectto the manner in wbich continuedpossession , therefore, by the and bond," implies that the state court should

reincorporation should be effected . The board of police of exclusive authority

take someaction , make some orderin the case.

THE GENERAL ACT OF 1872. The court, after latteris as follows: “ And from the time over the policeforce is utterly inconsis- and bond are fled in term time for theremoval
stating that the validity of the new organization of such organization, or change oforgan- tent with the exercise ofthe plenary ofa cause, the court should ascertain that the ap
of the city under the general act of 1872 could not ization , the provisions of this act shall be powerover the subject matter conferred plicants are entitled to theremoval," before it

tharuchs pequestione can be deletionnea thrincarea applicable to said cities and villages,and uponthecitycouncilby the act of 1872, and bond are filed in vacation and a copy ofthe
direct proceeding in the nature of a quowarranto, all laws in conflict therewith shall no and by force of the sixth section of record filed in the Fǝderal court, it would ,upon

and assuming athen that the cityof Chicago be longer be applicable . But all laws or that act, the priorlaw cannolonger be metion. Wafully satisfied that the party alling the

electionof 1875, the provisionsof the act of1872 parts of laws not inconsistent with the applicable. The last section of the ordi- the cause to be placed on the docket,and proceed

thereby became ils charter, to which the court provision of this act shall continue in nance, it is conceded by appellee's coun to trial there , as in other cases.

must look for the extent of its corporate authority force and be applicable to any such city sel, is too broad. But that cannot affect
4. THE PARTIES. - Held , that where the plaintiff

with such limitations as may be found to arise
was a citizen of New York, one of the defendants

from the provisions of section6 of the act, hold as or village, the same as if such change of the other provisions of the ordinance, a citizen of Missouri,the other of New York, and

follows : organization had not been made." because they are in no respect depend the Missouri defendant appeared and moved for

1. POWER TO PASS THE ORDINANCE. -That the l'here is a plain difference between a ent upon it. It may be regarded as ap- fendant, and the plaintiff took a rule on the Mis

city council had the power, under the provisions legislative declaration, that an inconsist- plyingto appellants only as city officers, souri detendant to plead , etc.,etc.; that under the
of ihe act of 1872 to pass the ordinance re-organiz :

ing the police force .
ent prior law shall not be applicable to in which view it might be sustained! Illinois statute and the actof Congress, it was a

2. Power LEGISLATIVE. — That the power to pass certain municipal corporations, and one For authority in the city council to take States,and that the Missouridefendant was enti

3. CHANCERY- JURISDICTION.– That the courtof that is repealed. The legal effect of that away their functions as city officers, lled to have the suit removed on his petition into

chancery had no jurisdiction to interfere with the provision is that if the law creating the which we think the council Þas, isvir the Federal court.–ED . LEGAL News.]

exercise of that power.- [ ED. LEGAL News. ] board of police, or any prior statute re- tually to deprive them of their offices, Opinion by BAKER, J.

Opinion by M'ALLISTER, J. lating to a corporation reorganized under so far as they were such city officers, This is an action of assumpsit com

Elaborate printed arguments have the act of 1872, shall be found in conflict The second question is: What is the menced in the Alexander county Circuit

been filed by the counsel for the respec . or inconsistent with any of the provis- nature ofthepower sought tobe exer- court by Mary N. Mayo against S. Staats

tive parties in thiscase, and able and ions ofthatact, such inconsistentlaw cised in passing the ordinance under Taylor and Edwin Parsons, trustees of

exhaustive oral arguments delivered at shall no longer have any applicability consideration ? " To that question there the Cairo city property . The declara

bar, all of which having been considered , within the territorial limits of such new can be but one answer, and we shall nottion is based upon certain written con

we are prepared to give our conclusions . organization . If such inconsistent law stay to discuss it. The power is legisla- tracts alleged to have been executed,

It is not claimed by counsel for appel- originally applied beyond such territorial tive and discretionary.
jointly, by the defendants. The damages

lants that the validity of the new organ- limits, it may continue to do so, but not The third and last question is : Had claimed in the declaration are $ 20,000.

ization of the city under the general act within them . the court of chancery jurisdiction to in- A summons was issued returnable to

of 1872 can be in any respect drawn in The act of 1872, like much of our legis- terfere with the exercise of that power? this, the September term of court, which

question in this suit. Such a question lation , is wanting in that completemech We are clearlyof the opinion that it was duly served upon S. Staats Taylor,

can be determined onlyby a direct pro. anism requisite to the exact fitting on had not. The subject is purely political. one ofthedefendants,andreturned “ not

ceeding in the nature of a quo warranto. one part with every other part, so as to The only title to relief shown by the bill found” as to the defendant Parsons.

Assuming, then , that the city ofChicago make one harmonious whole. But the is that arising from the mere fact of com Amotion was made early in the term

became incorporated under that act,by intention ofthelegislature to provide a plainantsbeingpolice commissioners, by the defendantTaylor, for a continu

virtue oftheelection held April 23, 1875, generalsystem of local municipal gov- vested , as it is alleged, with the entire ance " for want of service on the co-de

the provisions of the act of 1872 thereby ernmentrequired by the policy of the control of the police force, etc. The bill fendant Parsons." This motion was over

became its charter, to which we must constitution prohibiting, the passage or does not go upon the theory of any prop- ruled by the court, and on motion ofthe

lookfor the extent of its corporate alteration of city charters by special law , erty right, but is an application to a court plaintiff, a rule was entered upon the de

authority with such limitationsas may and to enable existing corporations to of equity to restrain the city council and fendant Taylor to plead to the declara

be found to arise from the provisions of effect changes in their organic law with other officers of the city from carrying tion.

section 6 of the act.
as little disturbance as possible, is very said ordinance into effect, on the ground Thereupon the defendant Taylor filed

With these preliminary observations apparent from the whole act. The pow- that it will deprive themof the functions in the suit a petition for the removal of

cago, et al .

GANIZE THE POLICE FORCE.
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66

the sait into the Circuit court of the ly was, if th record was filed in the al ? Is not the court to be allowed the cause , the the act of 1875 would

United States for the Southern District Federal court under the law, and the to say thathe is not entitled to the remov- have no application to the case, and the

of Illinois, and filed therewith a bond, court could see that it had jurisdiction al ? Suppose a petition is filed which is jurisdiction of the cause, under the law

with good and sufficient surety, condi- of the case, it should retain it, notwith clearly no petition whatever under this of the land, would have remained all the

tioned as required by law. It is now standing there might be defects in the act ? Is not the State court allowed to while in this court.

claimed by the attorneys for Taylor that manner of removal.” ascertain that fact ? Suppose that in The second point of inquiry is this :

the suit is no longer pending in this court; Afterwards, upon a re -argument before each one of the several hundred civil Is this suit, as it now stands, “ a contro

that, from the moment the clerk placed Drummond and Blodgett, J. J., a second cases now pending in this court, one versy between citizens of different

his file marks upon the petition andbond, opinion was delivered by Judge Drum- party or the other should place upon States ?” Is it cognizable in the Circuit

co instanti, this court was ousted of its mond, also reported in 7 CHICAGO LEGAL tne files a petition-not sworn to—for court of the United States ?

jurisdiction ; that it can make no further News, 241 and 242, in which he says : the act does not require the petition to As we have already stated, the plain

order in the case,and has no right under “ The fifth section contains provisions be sworn to - and should offer of evi: tiff sued S. Staats Taylor and Edwin

the law to examine the petition and bond which are new. It is true that in prac- dence of the truth of the petition, and Parson, Trustees, etc. , jointly on a joint

filed in the suit and pass upon the ques . tice under previous laws, when a case should file with his or her petition a contract.

tion as to whether they are in compli- came into the Federal court by removal bond for a merely nominal sum, and with It appears that the plaintiff is a citi

ance with the act of Congress. This ques- from the State court, motions could be mere straw surety for such nominal zen of the State of New York ; that the

tion, it is claimed , can be passed upon made to dismiss and remand the cause, sum ? In such state of the case what is defendant Taylor is a citizen of the State

only by the Federal court. It is also but their decision depended upon gener: the State court to do ? Must it adjourn of Missouri, and that the defendant Par.

claimed by the attorneys for defendant al principles. Now , the fifth section con- until " court in course," and wait until sons is a citizen of the State of New

Taylor, that, even admitting the right of trols the action of the Federal court both after the next January term of the Cir. York-the plaintiff and Parsons being

this court to judge as to thesufficiency of as to the dismissal and remanding of cuit court of the United States for the citizens of the same State .

the petition and bond, the petition and It did not intend the suit should Southern District of Illinois, in order The second section of the act of 1875

bond filed in this suit are such as give be dismissed or remanded on account of that the Federal court may come to its states when a case can be removed from

the defendant Taylor the right to have irregularities, provided it satisfactorily assistance by remanding the several the State to the Federal court. Omit.

the desired transfer. appeared that the court had jurisdiction causes and punishing the refractory lit- ting some causes for removal which can

The question now before the court is ofthe cause. Here the only thing to igants by compelling them to pay costs ? have no possible application to this case,

as to the present status of this suit as to which objection is now made is as to the If the doctrine contended for is cor- it appears that it must be a suit of a civil

the defendant Taylor. character of the suit and the want of op- rect, what is there to prevent such a re- nature, at law or in equity , *

The determination of this question portunity of the State court, as a court, to sult ? If a reasonable construction can where the matter in dispute exceeds,

necessarily requires a consideration of act or refuse to act. There is no com be given to the act of Congress, and such exclusive of costs, the sum or value of

the provisions of the act of Congress of plaint made against the sufficiency of the construction does not lead to such ab- $500.00, * in which there shall

March 3, 1875 , and a discussion as to bond. It may be admitted there aredif- surdities, ought not such “ reasonable be a controversy between citizens of dif

what is the correct practice in the re- ficulties in any view wemay take of this construction " be the accepted construc- ferent States. * This clause re

moval of suits thereunder,from the State part of the case ." tion ? fers to a removal by either party ; that

Court to the circuit court of the United Here , then , in this case , there were The Circuit courts of this State have is by the whole of what constitutes the

States. “ defects in the manner of removal," and almost unlimited common law and chan one side or the other. The section then

The judicialpower ofthe United States irregularities, ” but as the records and cery jurisdiction. Are the rights and proceeds as follows : “ And when in

is conferred and limited by Article III petitions filed showed a case where “ it interests of the litigants in these courts any suit mentioned in this section there

of the Federal constitution, it extends, was entirely competent for the defend: wholly worthless ? A citizen of this shall be a controversy which is wholly

so far as it has application or claim of ap- ants to remove it to the Federal courts, State sues another citizen of this State, between citizens ofdifferent States, and

plication to this case , to controversies and as the bonds filed were conditioned in the State court , on a simple contract which can be fully determined as be

between citizens of different States." as required by the act of congress , and as for a money demand . What power has tween them , then either one or more of

The act of March 3, 1875, is not only a the record from the State court was cer. Congress to interfere with his suit ? | the plaintiffs or defendants actually in

consolidation of all the several previous tified by the clerk under the seal ofthe What authority has the Circuit court of terested in such controversy may re

acts of Congress upon the subject of the court ," and was on file in the Federal | the United States to interfere with his move said suit in the Circuit Court of the

removal of cases from the State to the court; therefore, notwithstanding the suit ? Where is the constitutional pro- United States for the proper district.”

Federal courts, but is an extension ofthe “ irregularities” and " defects in theman- vision giving the power to Congress ? This clause refers to the case in which

jurisdiction of the circuit courts of the ner of removal," and notwithstanding Where is the act of Congress giving ju- the cause can be removed by one or

United States. This act is of so recent that the State court had notacted or bad risdiction to the Federal court ? In such more of the plaintiffs or defendants - less

a date, that it has not, as yet , received a opportunity to act upon the application cases, is not the State court allowed to than the whole “ party ."

fixed and settled judicial construction. for removal , the Federal court, being protect its own litigants? Is it notal Is there in this writ a controversy

so far as I am advised ,the case, reported governed by the provisions of the fifth lowed to protect its own lawful jurisdic wholly between citizens of different

in 7 CHICAGO LEGAL NEWS,241, of Osgood section of the act of 1875, overruled the tion , and exercise the powers given to States ?

v. The C. D. & V. R. R. Co. et al., in motion to dismiss the suit. In other it , and perform the duties required of it The tenth section of chapter 110 of the

which two opinions were delivered by words, the United States Circuit court, by the law of the land ? Revised Statutes of Illinois provides,

the learned and distinguished Judge while admitting the “ defects" and " ir I would take the correct practice to be that if a summons or capias is served on

Drummond, is the only case in which regularities," refused to dismiss on that this : that the State court should ap- one or more,but not on all of the defend

this act has been judicially considered. account, holding that under the fifth sec- prove of the bond , and allow the remov- ants, the plaintiff may proceed to trial

In that casethe plaintiff filed a bill in tion it was only competentto dismiss for al of the cause . Any other practice and judgment against the defendant or

the Will county circuit court against the the causes specified in said section . would degenerate into a farce , and haz defendants on whom the process is

railroad company, and certain other de The Federal court having thus decided ard the rights and interests of the citizen served . "

fendants to foreclose a mortgage. The and having decided that the petition and in the hands of the unscrupulous and The same section further provides

court ordered an injunction and appoint- bond were such as were required by the reckless, without any adequate remedy that “ at any time afterwards” the plain

ed receivers at the time the bill was filed. act of congress, had disposed of the whole If the party applying for the transfer tiff may have a new suit by summons

After various other proceedings in the matter before it. of the cause is entitled to it under the in the nature of scire facias ” against the

case , the court adjourned for the term . Is it the correct practice for the State law , the State court will be bound to give defendant not served .

On the 22d day of March, 1875, in vaca- court, in applications for the removal of it to bim . If theState court decideser: And the twelfth section of the same

tion, petitions were filed in the suit, with suits under the act of 1875, to act upon roneously ,the evidence may be preserved chapter also gives to the plaintiff a sep

the clerk of the court, by the railroad the petitions and bonds ? It strikes me by a bill of exceptions, and the party ag- arate and original action against the de

company and several other defendants, forcibly that it is . grieved may have the question passed fendant not served in the first suit .
asking for the removal of the case from Such a practice is consonant with the uponby the Supreme court of the State, Thus we see that the common law rule

the State court to the circuit court of the practice prior to the act ofMarch 3d, 1875, and finallyby the Supreme court of the is changed , and thatunder the Statute
United States for the Northern District of This act of Congress should be construed United States, or he may proceed more of Illinois the plaintiffmay,at his or her
Illinois,under the act of Congress ofthe in the light of former legislative and ju expeditiously under the seventh section election , only one of the defendants

3d of March, 1875. Bonds were filed, dicial determinations. of the act of 1875, by sueing out a writ being before the court, proceed under

conditioned as required by the act of The act itself provides in the third sec. of certiorari from Circuit court of the the statute against that one alone .

Congress. A transcript of the record of tion that any person “ entitled to remove United States to the State court, com In this case, the plaintiff, by resisting

the suit in the State court ,duly certified any suit. who shall desire to manding the State court to make return the motion for a continuance " for want

by the clerk ofthe State court, was filed remove such suit may make of the record , and may of service on the co -defendant Parsons,"

in the circuit court oftheUnited States, and file a petition in such suit in such enforce said writ according to law. If and by taking a rule on the defendant

on the 24th of March . A motion was State court for the removal of the applicant is entitled to the removal, Taylor to plead to the declaration, and by

then made in the Federal court to dis- such suit
and shall make and and makes the proper application , any ber election announced in open court,

miss and remand the suit on the ground file therewith a bond , with good and suf subsequent proceedings by the State bas, as is averred in the petition, elected

that the Federal court had no jurisdic- ficient surety. It shall then be court would be coram non judice. to proceed to trial and final judgment

tion . the duty of the State court to accept said peti Ample power is given to the Federal against Taylor alone.

In the first opinion delivered in this tion and bond, and proceed no further in court in this act to protect the legal Thus, by virtue of the statute , and at

case, reported in 7 CHICAGO LEGAL News, such suit. ” Why does the act require rights of all who are entitled to call for the election of the plaintiff, there is now

241 , Judge Drummond says, “ the lan - tr atthe petition and bond should be filed its assistance. And that, too, without de- in this suit, in substance, effect and fact

guage of thatsection ( section 5 of the act in the State court ? Why does it not re- laying and endangering the rights of lit. a controversy which is wholly between

of 1875) is peculiarly significant as affect- quire them to be filed in the Federal igants whose suits are properly cogniza- citizens of different States - between the

ing the motion now before the court. court and provide for a writ of certiorari ble in the State court. plaintiff, a citizen of New York , and Tay

The copy of the record has beenfiled in to be issued, forthwith , to the State Even if we admit that the Federal lor, a citizen of Missouri - a controversy

this court, and the law seems to indicate court ? court should not, under section five of which may , under the statute, proceed

under what circumstances only , in such Does not the mandate that the State the late act, remand a cause for mere to trial and final judgment and be fully

an event,the case would be remanded court shall " accept said petition and irregularities” or “ defects in the man determined as between them without

back to the State court. It is when it bond " imply that the State court should ner of removal, ” it does not follow that any service upon or appearance by the

shall appear to the satisfaction of the take some action - make some order ? this “ irregular” and “ defective ” practice defendant Parsons.

Federal court, that the suit does not re . How otherwise can the court" accept the is the correct practice. The petition and bond filed in this suit

ally and substantially involve a dispute petition and bond ?” When is it that If petitions and bonds for the removal will be accepted, the bond will be ap

or controversy properly within the ju- the court shall “proceed no further in of causes are filed in term time in this proved and the proper orders made for

risdiction of the court, or that the par such suit ?" If we follow the natural or court, the court will insist upon ascer the removal of the suit to the Circuit

ties have been improperly or collusively der of the several mandates we would taining that the applicants are " entitled Court of the United States for the South

made, or joined, for the purpose of cre- say, “ When it has accepted the petition to the removal” before it ceases to exer ern District of Illinois.

ating a case cognizable under the act. arid bond . " cise jurisdiction. If the petition and

It is true that the act prescribes the Again , this act of Congress applies only bond are filed in vacation , and a copy of U.S. DIST. COURT, W. D. OF MO.

manner in which the removal shall be to those who are “entitled to remove a the record filed in the Federal court,
THE UNITED STATES v . SIMON ADLER el al.

made , and the directions of the law suit, ” and even they are required to file it wouid, upon motion, if fully satisfied

should be complied with. But the fifth such a petition as brings them within that the party filing the petition was not

INDICTMENT FOR FAILING TO DEFACE AND

OBLITERATE FROM CASKS OR PACKAGES

section does not authorize the court to the purview of the act, and to “ file a “ entitled to the removal , ” order the case

remand or dismiss the cause, for the reas- bond with good and sufficient surety . ” to be placed upon the docket, and pro
OF DISTILLED SPIRITS, AT THE TIME OF

on that it may appear that there was any Suppose that someplaintiff or defendant ceed to trial therein as in other causes.
EMPTYING , MARKS, BRANDS, OR STAMPS

irregularity in th means taken to pro- who is not “ entitled to remove a suit " For if it was a suit in which the appli
REQUIRED BY LAW TO BE THEREON .

cure the removal. The purpose obvious. I should make an application for a remov- I cant was not “ entitled to a removal" of Judge KREKEL, after addressing the

* * * *

* * *
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VENDOR AND PURCHABER-RIGHT OF ACTION .
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UNDER DISABILITY.

jury at some length as to the facts ofthe statute, accomplishes its evident object ruled , and it is held that both are com dinary negligence on the part of their

case concluded by giving them the follow to hold those responsible, among others, petent. servant in takivg care of the goods.

ing written charge as to the law :
who cause the drawing off. This leads us DEADERICK , J., delivered the opinion

to the urgency under the evidence of the court.

Under a statute of the United States whether a person or partnership engaged Charles A. Merrill v. R. H. Elam and oth SUPREME COURT' OF INDIANA.

regarding internal revenue, Adler & in rectifying and employing persons who

Furst, the defendants, have been indicted empty distilled spirits from casks and

[ From the Indianapolis Sentinel.)
- From Davidson .– Nashville, April

for failing to deface and obliterate from packages bearing marks, brands and

17, 1875.

casks or packagesof distilled spirits, at stamps requiredthereon by law, can be 2.GARNISHMENT- LIEN. - A garnishment 3984.- Cole and wife v. Wright et al.

the time ofemptying, marks, brandsor said to cause the emptyingordrawing billheldtogiveto the complainant the Elkhart, C. C. Downey, J.

stamps required by law to bethereon. offofsuchspirits . The owners,possess- benefit of the lien , to secure theindebt Wright sued Cole and wife and Wil

The'indictment, in fifty eight counts, orsandoperators ofa rectifying estab. edness of the debtor to the garnishee for liam J. Church ,alleging that in 1863Cole

charges this offense, varying in manner lishment engaginghands, furnishing the unpaid purchase money for land. Asto purchased of one Benedict certain real

andthe packages regarding which the materialsand receiving its products, other indebtedness not so securedby estate,and was put in possession thereof.

omission occurred, so as to meet the may be said to causetheemptyingof lien , a judgment only should have been In 1865 Benedict demanded paymentof

testimony in the case. TheU.S. statutes, spirits used in their business by those in given against the garnishee. Cole, who agreed withWright to pay the

in section 3, 324 , under which the indict their employ. And any failure on their 2. SALE.-Frrorto sell land on time amount for him , and that Wrightshould

ment has been found, provide that part to efface and obliterate marks, and free from equityofredemption, take and hold thetitle tothe land as his
every person who empties or draws off, stamps or brandsatthe timeofemptying when not asked for in the bill . security. Accordingly Wright paid Ben

or causes tobe emptiedor drawn off,any casks or packages of distilled spirits on 3. INTEREST.- Error to conupute inter- edict and he conveyed the land to

distilled spirits from a cask or package which cask or packagemarks,stamps or est fromthe dateof Masters' Report to Wright. NowWright brings thisaction

bearing anymark, brand or stamp re- brands were required bylaw, or cause therenditionofthe decree, thus com- and asks judgment for $ 4,000, and asks
quired by law, shall at the time of empty- the sameto be done, such person or per- pounding interest uponthe garnishee. that the same be declared a lien on said

ing such cask or package, efface or oblit . sons so causing the emptying without Nicholson, C. J. , delivered the opin- real estate, and that the court will fore .

erate said mark, stamp or brand . effacing or obliterating such mark,brand ion of the court. close the mortgage lien against Cole and

* Every person who fails to
or stampisamenable to the law. The Mary J. Perkins, by her next friend, v. P. G wife,and ordersale, etc. Judgmentfor

efface and obliterate said mark , stamp or jury is instructed that if they find from Stiver Perkins and others. - Error to plaintiff. Without considering all the

brand at the time of emptying such cask the evidence that Adler & Furst were Chancery Courtof Giles.—Decided at that before Wright can sue for specificerrors assigned, the court is of opinion

or package, shall be deemed guilty of rectifiers and carrying on a rectifying Nashville .

felony, and shall be fined , etc." establishment in the Western district of performance, and to enforce his lien, it is

I have cited such parts of the section Missouri; that they emptied or caused PRACTICE - FEES OF COUNSEL FOR PERSONS necessary that he shall have tendered

only as bear directly upon the issues. to be emptied by their employes as ex performance on his part by offering to

You will observe, in the first place, that plained any distilled spirits from casks 1. Where the client is sui juris, the Cole a deed for the land, to be delivered

the sectionbegins with declaring it to be orpackages bearing anymark, brand or court should , in the cause in which the upon payment of the purchase money,

the duty of every person who empties or stamp required by law and failed to services were rendered ,do no more than as hestands in the placeofBenedict for

draws off, or causes to be emptied or efface and obliterate said mark , stamp declare the lien upon the recovery for all practical purposes . (See Sugden on

drawnoff, any spirits, sball, at the time or brand at the time of emptying such reasonable counsel fees ; leaving the at- Vendors, 162, 163 ; 35 Ind . , 1. ] Reversed .

of emptying such cask or package, efface cask or package, as charged in the indict- torney to enforce his claim by an appro- CONSTITUTIONALITY OF THE ACT OF MARCH

and obliterate said mark, stamp or brand. ment, they should find the defendants priate proceeding against his client, un 9, 1875, ESTABLISHING A SUPERIOR COURT

The object of the provision obviously guilty , otherwise acquit. It was theduty less the amount be settled by contract. IN TIPPECANOE COUNTY .

was to secure the destroying of the mark , of Adler & Furst, the defendants, to But if the client is under disability , a

stamp or brandat the timeofemptying ; efface orobliteratethe marks,brandsand reference may be allowed , in which case
5134. - Vickery v. Chase et. al., Tippe

and the words “ shall efface and obliter- stamps on emptying, or cause it to be the attorney and client assume an an.
canoe C. C. BUSKIRK, J.

ate are apt words to express that inten- done, and the failure of their employes tagonistic position ; the attorney cannot The record presents the question

tion . The language , “atthe time oftodo what the law imposesas a duty on in this matter represent hisclient,and whether the act of March 9, 1875,estab

emptying such cask or package ,” leaves them does not excuse them.
lishing a superior court in Tippecanoe

the client should have actual notice.

no room for construction as to the time The jury then retired , and after an
county , is constitutional.

when the act of effacing and obliterating absence ofan hour returned with a ver
LIEN-HOW SATISFIED . It is claimed that the act is local and

is to be done. It must be done at the dict of “ guilty on all counts of the in 2. If fees are due the solicitors, then special,and hencein conflict with sec

time of emptying and at no other time. dictment except the first.”
their liens for these several fees would tions 22 and 23 of article 4 ofour consti

The object is so providing was no doubt
be upon the fund recoveredbytheir tụtion. The act is notembraced bysec

to prevent the opportunity of defrauding
several clients, and outofthe sum real- tion 22. Theact is both local andspecial.

the government by an improper use of SUPREME COURT OF TENNESSEE. ized from the sale of the debtor's land But in 33 Ind. 201 , the validity of a

the package or stamps, or both . The

law, however, will not require an impos
(From the Commercial and Legal Reporter.]

their fees should bepaid .But land, specialactcreating the Jefferson Crim

until sold andthe sale confirmed , stili inal Circuit Court was held valid,upon

sibility, and if a case was presented in W. B. Miller v. John H. Speed et al. belongs to the debtor,and as such the the ground that the constitution did not

which the person whose duty the law Rights OF SURETIES — Bill.QUIA TIMET. — solicitors has no lien upon it.
prohibit special acts creating courts of

makes it to efface and obliterate , without Upon bill filed by the surety upon the MCFARLAND, J., delivered the opinion lature is the exclusive judge whether a
inferior jurisdiction. Besides, the legis

any fault of his own,was prevented from forthcomingbond ofa decedent, who of thecourt.-- Com . and Legal Reporter.

the discharge of the duty imposed on was the husband of the life -tenant of a
law on any subject not enumerated in

him, the law might excuse him . Sach a fund, to be indemnified against probable
section 22 of article 4 of the constitution

case, however, is not before you, for ultimate loss of the fund, upon the LIV . NEW HAMPSHIRE. can be made general and applicable to

there is no evidence tending to show ground that, by the changed condition of
the whole State. The doctrine laid down

even , that the party upon whom the the property of his principal since his

We are indebted to Hon. John M. in 5 Ind. 4 was overruled in 29 Ind . 409 .

obligation to obliterate and efface "
death , and since the complainantbecame SHIRLEY , Official Reporter, for advance (See 46 Ind . 355, 33 Ind . 418. ) Affirmed .

rested was in anywayinterfered with his surety, he fears he will finally have sheets of the 54th New HampshireRe- NEW TRIAL ON GROUND 'or
or prevented from doing so . But the to pay the amount if permitted to remain ports, from which we take the follow MATERIAL WITNESS - ALLEGATION OF DIL

important inquiry is,uponwhom , under unprovided for until the termination of

the testimony before you, did the law the life estate ; Held, that complainant
ing head -notes :

impose theduty of cancelling and effac

4228. — Nordman v. Stough , Greene C.

was entitled to relief against thepersonal
The plaintiffs and the defendant assoc. Downey, J.

ing ? Was it upon Adler & Furst, the representatives. ciated themselves together under the This was a complaint for a new trial ,

defendants ? And if so, are they respon Where property is covenanted to be nameof the Danbury cornet band, but to which a demurrer was_sustained,

sibleforthe acts of theiremployes ? In secured for certainpurposes and in not as a corporation. They adopted and which is theerror assigned . Theground

reading the clause of the section pro- certain events,and there is danger of subscribed certain by-laws,one of which on which the new trial was asked was

nouncing the penalty as a separate and its being alienated or squandered, courts was as follows : If any member shall the absence of a material witness.

distinct part of the section , countenance of equity will interpose to securethe leave the band, he leaves all his interest

may be found forthe construction that property for original purposes ; and to with the band;” Musical instruments genceinthe complaint:That he used

the penalty was denounced against the this endwill require security to be given , for the use of thememberswere bought duediligence to ascertain ,beforetrial,

person onlywhodid the actofempty- or willplace theproperty under the con- bythe association,oneof which was in the whereabouts of said Rudisill.”

ing. A close examination of the language trol of the court. trusted to the defendant for use. The
There is no case, when the allegation

of the part of the section denouncing DEADERICK, J., delivered the opinion defendantvoluntarily withdrew from ofdue diligence is' required , in which

the penalty shows beyond a doubt that of the court . the association , taking with him said in such anallegation would be sufficient.

it refers to the duty which the section strument , wbich he refused to surrender the party should state what aets of dili

in itsbeginning imposes, foritprovides S. D. WilliamsW.A. Lenoirefrom upon demand made forthe same. Held, gence he used Affirmed .

that every person who fails to efface and
June Term 1875.

that trover for the same might be main

obliterate said mark, stamp or brand at PLEADING - SET-OFF - STATUTE OF LIMIT- tained by the remaining members of the

the time of emptying,etc. ATIONS.— Upon a proper plea of set-off, association against him .- (Opinion by The lawyers and doctors are generally

As we have already seen , the provi- the statute would not operate to bar the SMITH , J .) - Band v. Bean , p. 524. on excellent terms and very charitable

sions of the section imposing the duty to defendant's claim , nor run after thecom- BURDEN OF PROOF—PREPONDERANCE as to each others mistakes, as well they

efface and obliterate is of such mark , mencement of the plaintiff's suit, in cases may be ; but there are exceptions to
brand or stamp only, as are required by of mutualaccounts arising between the this as to all rules, as the following may

A sale of a chattel by the mortgagor,
law to beupon casks or packages, and parties about the same time.

--Said mark,Stamporbrand . To read is in thenatureof a cross-action, the conveya good titletothe purchaser, rival candidates for the Senate in Ten

In the caseofa set-off pleaded, which withthe consentofthe mortgagee, will serve to illustrate : A practicing lawyer

tothe preceding onewould leave usand his replications insubstance pleas; entered' orindorsedupon themortgage lawreform ,

and,asan argumentinits

the penalty clausewithoutreference to plaintiffas to that pleaisadefendant, ting, or, if it be so,though it be not pessee, andwerestumping thedistrict

mark,brand orstamp the law is applic- fileas manyasare necessary to his or the record of the same.- Opinion by favor, he referred to a certain case in

able to . To read the provision provid- proper defense .
SARGENT, C. J.) — Roberts v. Crawford, p . which his competitor had been recently

ing the penalty in connection with the ACCOUNT FROM ANOTHER COUNTY - COM
532.

non-suited on some technical point

clause imposing the duty of effacing and PETENCY or Parties AS WITNESSES. - The LIABILITYOF RAILROADS AS COMMON CAR- “ Now ," said the Doctor, " we need law

obliterating such mark , brand or stamp Act of Feb. 24, 1870, was not intended to RIERS. AS WAREHOUSEMEN , AND AS DEPOS- reform , or else Mr. Stone is incompetent

required by law to be upon casks and affect themode of proceeding under Sec . to bring a suit correctly .” Mr. Stone, in

packages, gives us an intelligent reading 3780 of the Code, as to making up an After the responsibility of a railroad reply , said : “ The Doctor_has the ad

of the statute . issue upon an account coming from an as a common carrier has ceased, they vantage ofme ; for, when I make a mis

But it does more. The construing of other county, but leaves the affidavit of may charge for storage of goods as ware- take in my practice, he has only to go to

the duty and penalty clause together plaintiff as conclusive evidence unless housemen, in which case they will be the records ofthe court to find it and to

enables us to ascertain to whom the denied by the affidavit of the defendant, liable for ordinary care in relation to the publish it to the world ; but when he

statute applies, namely : To " every per- and excluding all evidence in his behalf goods. - Brown v. Railway, p. 535. makes a mistake in his practice, he buries

son who empties or draws off, or causes without such denial. Upon the point But where they are acting in good it six feet under ground. ” If his " fel.

to be emptied or drawn off, any distilled that the plaintiff and defendant are both faith as mere depositaries, without pay , low-citizens” had a due appreciation of

spirits.” Such a construction, in entire incompetent witnesses, the case of Wilk- they are only responsible for slight care, ready wit,Mr. Stone becamea senator.

harmony with the provisions ofthe horn v.Gillespie, 6 Heisk.,329, is over- and would not be liable foranact of or- | Irish Law Times.

ABSENCE OF

IGENCE.

OF

EVIDENCE - DISTINCTION BETWEEN THEM .

ITARIES .
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HYRA BBADWELL, Editor .

BANKRUPTCY - JURISDICTION OF STATE

COURT.

Ar Nos . 161 AND 183 FIFTH AVENUE.

SUNDAY CONTRACTS .

1872, could not in any respect be drawn mediate principal at the time of the lectures on law delivered by James Wil. / er, but a pleasing duty , for us to sur

CHICAGO LEGAL NEws.the people. As judge of the Recordersthe goods receivedby him can be made
Obituary.

Court he distinguished himself, and was out from them ; the other customary

the terror of evil doers. The criminal books being also kept, keeps proper HON WILLIAM H. UNDERWOOD.

Ler bincit .
portion of the community feared his books of account, that the qustion of The Hunorable William H. Under

judicial power so much that they threat- book-keeping 18 a question of fact in wood, one of the most experienced and

ened to take his life . Judge MCALLISTER each case .
able lawyers of the Illinois bar, died at

at the bar or on the bench has always
his residence in Belleville, on Thursday,

been recognized by his professional
CHICAGO : OCTOBER 2, 1875 .

the 23d ultimo. The fatal disease was

brethren as a man of great ability and The Court ofAppeals of ?Maryland,in paralysis, brought on, no doubt, by over,

power. His opinions on the Supreme Jourdan , assignee, v. Downey , 12,N.B. R., work. The first attack came on the3d

Publishod EVERY SATURDAY by the bench have been able and always vigor 427 , held that a State court may enter- of May last, and though at times he

ous. While the profession at large would tain an action by an assignee to recover

CHICAGO LEGAL NEWS COMPANY,

suffer a loss in his retirement from the money received by a creditor as a pref- almost helpless from that day until his
seemed much improved , it rendered him

Supreme Court, the bar of this city would erence ; that if money is brought into a death.

TERMS :-TWO DOLLABS por annum , in advance be greatly benefited in securing the ser- State court under a fi fa ., the assignee No member of the bar in Southern

Single Copies, TEN CENTS. vices of such an able and experienced may intervene and claim the fund on Illinois could have been taken away

judicial officer upon the bench of the the ground that the levy is void under whose death we should have mourned

We would ask all our sub- Circuit Court. the bankrupt law.
more than Judge Underwood's. He was

one of the best friends TAE LEGAL NEWSscribers, who have not al
NOTES TO RECENT CASES. The Supreme Court of Arkansas, in

ever had . When our enterprise was an

ready done 80 , to at once TROVER - CONVERSION - BROKER . Tucker, admr., v. West et al ., reported experiment he came forward with his

forward us the required two The first eleven pages of the London in a recent issue ofthe Central Law Jour
powerful influence and aided and sup

dollars and twenty cents , to
Law Times' reports for September 18, are nal, hold that contracts founded on an ported us. He has been, from the com

occupied by the opinions delivered in the act prohibited by statute, under a pen- mencement of The Legal News up to

renew their subscriptions House of Lords. In Hollins v. Fowler it alty, are void. That contracts made on the time of his last illness, a frequent

and pay the postage. was held that any person who, however Sunday are not, by the common law, contributor to its columns . His sugges

innocently, obtains possession of the void . That a note executed on Sunday tions have often been valuable to us. In

We call attention to the following goods of a person who has been fraud- for propertypreviouslysold is illegal his deaththeState has lost one of its

lently deprived of them, and disposes of and invalid under the Sabbath Act ; but bestand most gifted citizens, the bar one
opinions, reported at length in this issue:

those goods for his own benefit, or for such a note may be ratified by a subse- of its wisest and purest counselors, bis
CHICAGO - RE-ORGANIZATION OF POLICE

that of another person , is guilty of a quent promise to pay it made on a work- family one of the kindest of husbands
FORCE . - The opinion of the Supreme

conversion. In this case the appellants ing-day. and fathers. He was a firm advocate of

Court of this State , by MCALLISTER , J. ,

the eqality of man and woman before
LECTURES ON LAW.-Among the books

upon the re-organization of the police purchased some cotton fromB ; in so

purchasing they intended to act as brok the law .
force of this city. The court holds, as

The distinguished services
purchased by Mr. Rosenthal for the Law

suming the validity of the new organiza- their clientswhom it might suit, charging

ers , and to ' resell the cotton to any of rendered to the State in his published

Institute, during his recent visit east,

tion of the city under the general act of
only a commission ; but they had no im:

are three volumes of law lectures, enti- works, in his various public offices, as

well as at the bar, make it not only prop
Wilson's Works. They consist of

in question in this suit ; that the com
mon council had the power under the purchase. They afterwards sold it to M.

act of 1872 to pass the ordinance re-or- from the respondents, but the appellants

B had obtained the cotton by a fraud son, one of the associate justices of the render so much of our space to the pro

Supreme
Court of the United States and ceedings ofthe St. Clair County bar, in

ganizing the police force of the city of

were not aware of this. In an action of professor of law in the college of Phila- respect to his memory, whose members

knew bim best and appreciated him

Chicago ; that such power is legislative delphia. The style is pleasing, and they
trover brought by the respondets against most.

and discretionary, and that the Court of could be read with profit by attorneys as
the appellants, to recover the value of

Chancery has no jurisdiction to inter
well as by law students. It is a fact PROCEEDINGS OF THE ST. CLAIR COUNTY BAR.

fere with the exercise of such power.
the cotton, the jury found that it was The members of the St. Clair County

bought by the defendants in the course

worthy of note that although these lec

REMOVAL OF CASES TO FEDERAL COURT. of their business, and that they dealt

bar met, pursuant to call at the court
tures on law were delivered nearly

house in Belleville , on Friday , September
-The opinion of the Circuit Court of with it only as agents to their principals.

ninety years ago, they are addressed :

Alexander county, by BAKER, J. , con

the 24th , at 12 m. , Hon , G. KOERNER in
“ Ladies and gentlemen .” We were

The House of Lords held , affirming the the chair, Hon. John HINCHCLIFFE was

struingthe recent act of Congress, relat- judgment below ,that the defendants pleasedand entertained by their basty appointed secretary. The president,

ing to the removal of causes from the
perusual.

were guilty of a conversion . Gov. KOERNER, stated the objects of the

State to the Federal courts and holding

that it is the duty of the State court, in

Law BOOKS IN PREPARATION . — Baker, meeting, with much feeling, as follows :

Voorhis & Co. announce as in prepara REMARKS BY GOVERNOR KOERNER .

applications for the removal of causes The English Court of Exchequer, in tion by Thomas W. Waterman, author
Gentlemen of the Bar : We have met

under the act of 1875, to act upon the Lehaine v. Philpot, 33 L.T. Reps. , N. S. , of Waterman on Trespass, etc.,aTreat- herefor the purpose of signifying in a

petition and bond, and if theState court 98,held, where a landlord who elects to ise on Corporations, to coverthe entire feel at the loss of one of themost distin

can satisfy itself that the applicant is not enforce his remedy by distress against law on that subject; also Waterman's guished members of our Bar,and to pre

entitled to the removal, it should pro- his tenant in arrear with his rent, can United States Criminal Digest, which we sent our sentiments in the form of reso

ceed with the case that where the plain - not, so long as he detains the distress

tiff was a citizen of New York , one ofthe without sale, maintain an action against

are told, is to be a complete compendi. lutions tobe presented to the Court.

um of the American criminal law . We side over this meeting, that 1 certainly
I will say, having been called to pre

defendants a citizen of Missouri, and the the tenant for the same rent, even al

are among those who believe that Mr. had no expectations that it would ever

other of New York, and the Missouri de- though the goods distrained are not of Waterman is one of thehonest legal au- fall to my lotto preside over a meeting

fendant only appeared ; thaton hispe- sufficientvalue tosatisfy the amount of thors, but atthe same time we feelitto commemorating the merits of our de
tition he was entitled to have the case rent distrained for.

removed to the Federal court. Although
be our duty to caution bim against mul- he ought to have survived me. Uptil a

COLLISION - FAILURE TO

the opinion in this case is not of a court
tiplying his works too fast. One man very short time ago, he gave promise of

can do only about so much work in a a long life. His constitution was an ex

of last resort, on account of the impor

tance of the questions involved, and the in the Adriatic , 33 L. T. Reps., N.S.,,102, will not,by bastenin the appearance of us for such a loss as we have now suf
The English Court of Admiralty held, given time. We hope Mr. Waterman cellent one, his babits were temperate

absence of any direct authority, we give that a ship failing to render assistance to these works, injure hi present good rep- fered.

it entire. another with which she had been in
utation . I have known Judge Underwood for

INDICTMEMT FOR NOT DEFACING MARKS, collision , and showing no reasonable the last thirty - five years. I believe I
ETC., FROM Casks. — The charge of the cause for such failure, will be held to BRIEFS AND ABSTRACTS.- Wewould call heard the first speech he ever made in

United States District Court for theWest- blame for the collision , unless proof be the attention of aitorneys to the fact I heard his last. ' I have been,as a mem
the CourtHouse, and it so happened that

ern District of Missouri, by KREKEL, J. , given to the contrary on her behalf. that we have the largest fonts of small ber of the bar,connected with him in

upon an indictment for failing to deface ACTION FOR DEATH OF INFANT — CARLISLE pica type, and are working the greatest timately forall that time with the ex;

and obliterate from casks or packages of
number of cempositors on briefs and ab- ception of a comparatively short period

distilled spirits, at the time of emptying,
The Supreme Court of Iowain Walter's stracts of any office in the city,and when I was absentfromthe country. It

may be interesting, perhaps, to some of

marks, brands, or stamps, required by administrator v. the C. I. & P. Railway are thereforeable to complete such work you if I embrace this opportunity of giv

law to be thereon . Co., (9 W. Jurist, 535.) Held, That in an without the least possible delay. We ing you a very brief statement of his

action by an administrator to recover employ none but the best of composit- career, since I believe I am perhapsthe

Cook COUNTY JUDGES.- Wesee it stated damages for thedeath of an infant, it is ors, and have the most experienced so with some degree of accuracy.

in some of the daily press of the city, that proper to prove his expectancy of life by proof readers, which ensures accurate If I mistake not Judge Underwood

the friends of Judge MCALLISTER are urg- the Carlisle tables. and tasty briefs. came hereas early as the early partof

1840. As far as I knew then , and as far
ing him as a candidate for Judge GARY'S

BANKRUPTCY BLANKS.- Wecall atten as I know now, he had no relatives or

place. This is a mistake. The judge's The United States District Court for tion to our list of red line bankruptcy friends in thiscountry orin theStateof

friends are urging his claims to be elect- the District of Massachusetts, in re Reed , blanks, revised inaccordance with the Illinois . How his attention was direct

ed Circuit Judge in place of Judge TREE, 12 N. B. R., 390, held that a retail dealer provisions of the Revised Statutes of the ed to the particular place where he final

resigned. We understand Judge McAl- in groceries, who keeps no invoice books United States and the amendments lysettled I have never learned'; it may

thereto. These blanks are good for any have been merely accidental. At the
LISTER would be willing to acc this butkeeps all his invoice bills carefully State in the Union . Send for a sample time he came here there were only a few

position should it be tendered him byl together, so that a comple account ofall blank . lawyers here - in fact there were only

FORLANDLORD AND TENANT DISTRESS

RENT - DISTRESS WITHOUT SALE .

ADMIRALTY

RENDER ASSISTANCE ,

TABLES.

BANKRUPTCY - BOOKS OF ACCOUNT.
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REMARKS OF HON. JEHU BAKER .

Trumbull andmyself were comparative suppose a great deal of it in later years, of five was appointed by the chair to / tained not more than five hundred or

14

four whowere actively engaged in bus- very best in every case. I am sure that munity at large is bereft of a highly use- since resided . The change that has

iness, snd they constituted buttwo firms. you will agree with me that I am not ful citizen. It is therefore eminently fit taken place within these thirty - five years

Governor Reynolds had formed a part- exaggerating his merits in that respect. that weshould assemble in order to bear is one of the most marked which has

nership with Lyman Trumbull, and Mr. And not only did he practice law ex- public testimony to the great merits of taken place in any population upon the

Shields, afterwards GeneralShields, had tensively and unceasingly , I might say, the departed . face of the earth within a like time.

formed a partnership with me. Shields, but he devoted some of his time, and I On motion of 8. M. Kase, a committee Belleville at that time probably con

ly young lawyers, Mr. Trumbull_being to the instruction ofthe profession . The one thousand people—I cannot be ac

of about the same age as Judge Under- annotationswhich he made to our revis. draft suitable resolutions expressive of curate as to numbers ; our forests were

wood. There was then an opening, and ed statutes have proved and will prove the sentiments of the bar ; and to pre- comparatively unbroken ; our prairies

Judge Underwood concluded to stay hereafter ofimmense benefit to the pro- sent them to the Circuit Court upon its wideand thinly settled, and there was a
charm , which Mr. Underwood, in com

particular inducement forhim as far gentlemen ,who has not himself tried his convening on the following morning,
mon with many other immigrants to the

as I could discover . He, about that hand atthis kind of work is able to ap. The chairman announced S. M. Kase, west, felt in penetrating into this com

time, Judge Trumbull having been ap- preciate the immense industry, applica John B. Hay, Jehu Baker, T. J. Krafft paratively new country, with a view of

pointed Secretary ofState, early in 1841, tionandability, whichis requiredforit. and M. W. Weir. Upon motion of T. J. pursuing his profession, building uphis
then formed a partnership with Gov. I have no doubtthat the sickness which Krafft the chairman of the meeting was fortune,and achieving a successin life,

ernor Reynolds, and commenced the finally carried him off was induced to a He acheived that success. Probably

practice of law . 'I had noticedhim only very great extent by this additional la. added to the committee. The meeting there is no lawyer in theState ofIllinois,
in one or two cases before justices of the bor which he took upon himself, not, as then adjourned sine die. all things considered, who practiced his

peace, but I found that he was always in I understand , for the purpose ofmaking At the opening of the circuit court, on profession more successfully than Judge

his oftice that he wasconstantlyread itlucrative, butrathebthat the profesor Saturday morning,Hon.W. H. SNYDER Underwood. Certainly no lawyerwas

fore a justice,he hadstudied his case yearsof industry and application in col. presiding, the Hon . Jesu BAKER, of the I willremark, that so very great wasthe

admirably well and was prepared even lecting all the authorities with which he committee of the bar, arose and address industry of Judge Underwood, that it

at that time to bear outhis statements by has, I might say, illustrated cur statutes, ed the court as follows : had the illusive effect of putting into

a reference to authorities, and upon the and notingtheir relations to one anoth comparative obscurity his really power

whole I concluded thatJudgeUnderwood er, and to former laws. In this respect, ful talent. I regard Judge Underwood's

would make after a while a safe and good the bar is under very great obligations to May it please the court : The commit - native talent as having been decidedly

lawyer. While holding this opinion , I him . It is not a work that is very at- tee which was appointed yesterday has superior. It is clear to methat industry

received a letter from the Hon. Adam tractive, it requires a strong resolution to taken into consideration the subject-mat- can never achieve such a success in the
W. Snyder, who had been a member of go through with it. There is, as a gen- ter submitted to its charge, and has law, such a knowledge of the Anglo

Congress, and was then a senator repre- eral thing, no very great reputation con agreed upon and directed me to report American judiciary system , such an emi
senting the counties ofMadison ,St. Clair nected with it, for the very reason that to the court the following series of reso nent professional career, unaided by su

and Monroe in the legislature - the lead but very few people know how difficult lutions : perior native ability . In view of the

er, I might say, of the then democratic the task is. Those who do know it will Resolutions adopted by the membersof the St. resolutions reported, which are a high

party in the State - in which he inform- appreciate it very higbly. Clair County Bar, on the occasion of the testimonial of the talent, the moral

ed me that an election would take place There is one other thing remarkable death of Hon . William H.UNDERWOOD. worth , and the prominent professional

for State's attorney in our circuit, then in Judge Underwood's career: While he 1st. Be it resolved : That it is with pain standing of ourdeceased brother, I need

comprising about twelve or thirteen was devoting apparently all his time to and sorrow that we learn thatHon.Wm. say no more in the way of personal

counties, that the candidates that had the law, he took a great interest in poli- H. Underwood has departed this life. characterization.

already applied were not men that were tics. It is usually said , it has almost be 2d. That we feel that a sad breach has Time passes and man changes. A few

really very fit for the office, and that in . come a maxim , that it is destructive to a been made in our number by the loss of years remove a generation of men from

asmuch as St. Clair county had not had lawyer's professional success to connect one who not only filled so large a place the stage of life. When they enter upon

the office of State's attorney for a num himself with politics. Like a great many at the Belleville Bar, but whose profes- | it , they experience that feeling which

ber of years, it was desirable that some other maxims which we make use of al- sional standing was eminent throughout has been so often noticed by the poets,

one from St. Clair county should be ap- most every day, or wbich we see made the State of Illinois . and which has such a deep significance

pointed. The mode of appointment then use of by others, it is not quite true ; it 3d. That in his editorial labors, in con- in connection with the problem of life .

wasby the legislature, but the members is a one-sided view. We all know that nection with the jurisprudence of our The young man sees promise in every

from each circuit met together and made some of our greatest statesmen were ex . State , the deceased has left a monument venture , and success along every line of

the nomination which was merely in- cellent lawyers; need I mention more of industry and talent which will entitle effort. His imagination explores the

dorsed afterwards by the legislature in names than those of Webster, of Clay, of him to the lasting gratitude of the pro- future, and busies itself in constructing

open session. He suggested that some Chase or Trumbuli ? Judge Underwood fession . forms of realization whichare destined,

one from St. Clair county should become was well versed in the political affairs of 4th . That in view of bis long residence for the most part, never to be realized in

a candidate. He desired me to do so, the country , always kept bis eyes open in our community, his prominent con- fact. A great poet has very beautifully

but I declined. But at the same time I to what was going on , and as we all nection with our bar, and the various described this morning phase of life :

suggested to him William H.Underwood, know, he himself was a member of stations he has filled, we recognize in the “ There was a time when meadow , grove and

ofwhom Mr. Snyder at that time knew the legislature, I think probably twice, deceased an honest man , a very able, de
stream ,

but very little . Mr. Snyder acted upon and he was ten years a member of voted, and learned lawyer, an upright
The earth , and every common sight,

my suggestion , and I believe Judge Un- the senate of our own State, and judge, and a patriotic statesman . Apparel'd in celestial light,

derwood, without having known a word lastly a member of the Constitutional 5th . That we heartily tender our sym . The glory and the freshness of a dream ."

about it , received the appointment very convention of 1870, and when you saw pathy and condolence to his afflicted This is the time when the earth ap

much to his surprise. He entered his bim at Springfield you would not imagine family, and that the secretary of this pears greener, the air purer -- when the

office with a great deal ofzeal, and it was he was thinking of law, because he was meeting be directed to transmit a copy clouds appear to float in a higher heaven

one which required at that time a con- always in his place , the first man there of these resolutions to his bereaved -and when the heart is wont to leap,

siderable sacrifice of comfort, because it and the last man to leave. I do not widow.
like the startled bare, in anticipa

was expected that the State's attorney think that he was ever absent except, 6th. That the court be requested to di- tion of its objects of desire. Asmen pass

would go to all those counties, a great perhaps , in cases of illness, and I am not rect the clerk to place these resolutions from youth to age, this enchantinent

many of which were very small, hardly aware that he was much afflicted with upon the records of this court, as a per gradually disappears, and the whole ex

accessible, and the fact was that some of sickness ; always there, always attending manent testimonial; and that the court ternalworld seems to change. They re

his predecessors had only attended some his committees - in fact it was almost be further requested to adjourn, in honor alize that there is much illusion mixed

of the larger counties and let the busi- incomprehensible how he could unite of the deceased, until Monday morning up in their lives, and that nature has

ness go as it might in the other counties, the pursuits of legislator and of a lawyer the 27th inst.
two tales to tell-one to the young and

relying upon the special appointment of in such a remarkable way as be did , and 7th . That as a further token of regard another to the old—the one inspiring the

State's attorneys by the court. But Judge yet none of his clients had ever any for the deceased, the members of the bar heart with confidence in every object of

Underwood had a different view of his reason to complain . Now, it is very true will , in a body, attend his funeral obse- desire in life, the other chilling it with

otfice. He attended to it at all places that there are a great many lawyerswho quies. the prospect of " thevalley of the shad

and at all times. I am not aware that he spoil their prospects by being politicians, I am further requested by members of ow of death .” As life still proceeds - as

was absent at any one time, and as long but those are politicians of a lower grade. the committee to add some remarks in its battle and its struggle still continue,

as he was in the office - being re-elected A man who thinks only about oifices connection with the presentation of these men more and more become sensible

in the session of 1812-3 — he performed and how to arrange for the success of resolutions. This is a duty from which I that their knoweldge is ignorance , that

its duties with the greatest industry and himself and his friends ; who knows how cannot shrink , but I confess that I find it their wisdom is folly, that their strength

application, and I may say also, with a to organize primary meetings and to lead one ofmuch difficulty. There is proba is weakness, that their days " are few

good deal of success. This made him conventions, and who is, in one word , bly no subject upon which it is more dif- and full of evil," and that there is no

known all over the circuit , and his busi- one of those successful managers who ficult to speak with real propriety than boast in that little and obscure kingdom

ness on tne circuit, being always in at sometimes get to be called statesmen- upon one ofan obituary character. The of the grave with whose honors they

tendance and there being a great many uch a man will always be a poor lawyer reason is th on the one hand ,the com- hasten to be crowned.

counties where there were but few , and as a matter of course. No one can be a mon, stereotyped routine of remark is Meantime nature moves on in peren

some where there were no lawyers atall, good and distinguished lawyer without comparatively tame and meaningless ; nial strength. The flowing river mocks

after a while increased . Of course he being a man of high aspirations, a man whilst on the other,to grasp the individ- the shortness of human life - ever mur

improved the opportunity , and from that of large views, who despises those tricks ual subject aright is a task of extreme muring as it seeks the sea, man comes

time on he became a leading lawyer which to be sure frequently produce difficulty and delicacy . and goes, but I go on forever." The sea

on the circuit . He then was made a success for a short time. Now itmay be There are three main topics of thought sons return andthe stars rise and set as

Judge ofourcircuit court, which office he true that politicians of the kind just to which the mind is naturally drawn they did before man had a place upon

filled also to the great satisfaction of the mentioned , will not succeed in the pro- upon such an occasion ; the first relating earth . The brightness ofyesterday morn

bar, and in which he showed the same fession , but men thatare real statesmen, particularly to the deceased , his charac- ing reminded meof what I have often

application and talent which he had done men who care little about the political ter, his career ; the second relating to observed – the joyous freshness with

before while he was practicing at the success of themselves or their friends, the general consideration of death, its which the new day rises upon the corpses

bar. I am not aware that at any one but only for the good of their country, mystery, its significance ; the third re- ofdead men . Even art, the creation of

time he was absent from the bench. may at the same time be shin.ng lights lating to the influence which such be- man, is far stronger than ho to resist the

After that time his career is known in the higher walks of the profession reavements may rationally have upon tooth of time. I have, suspended over

to nearly all of you ; and I may say here and secure themselves great reputation the living. I will make a few remarks my office table, the identical eagle with

that certainly inmany respects hemay be at the bar of the country. upon each of these topics. the national motto, under which in the

placed before the members of the bar as I think , then , that as respects industry, About 1839 or '40, I think-which old court house Judge Breese presided,

à model. I do not think that I have application, zeal , legal talent, concentra. would be thirty - five or thirty -six years and A. P. Field , Lyman Trumbull, Gus

ever known any lawyer who was his su- tion of mind to the profession which he ago , Mr. Underwood was a young man of tavus Koerner, Wm. H. Underwood,Jo

perior in application, industry and fidel had embraced,and, above all , as regards about twenty -one or twenty -twoyears of seph Gillespie, Adam W. Snyder, John

ity to his causes. With him it was im- fidelity to the cause of his clients, our age. He then came from the State of Reynolds, Wm. C.Kinney, J. L. D. Mor

materialwhether the caseinvolved a large deceased brother may well be pointed New York to Illinois,which was at that rison , Nathaniel Niles, James Shields,

or a small amount, whether it involved out asa model, and it may be said that time for the most part a wild and un- and others, practiced law in years far

a legal question of great or smallinterest, the loss which we as members of the settledcountry. The prospects of life agone. Its colorsarewellnighas fresh
he treated all his cases and all his clients bar have sustained in his death , is very was open before him in the vast west. as when it received the finishing touch

alike ; that is to say he always did his great, while at the same time the com- | He settled in our town, where he has from the hand of the pioneer artist ; but

To me did seem

66
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what inroads time has made upon that gance when he learns that the same power, labor almost constantly, if he will the resolutions just presented to be

group of talented and strong men ! rigid , unbending, remorseless law gov- butlabor with discretion andproperde- spread upon the records, and this court

But nature is so full of illusions and erns him whichrulesthe lowestand the liberation, and simply upto a fair ade- will now adjourn until Mondaymorning,

surprises, and she works by such secret most contemptible of animated beings, quacy of his resources. at nine o'clock .

means' to such secret ends, that, viewed and even vegetable existences. To ar In saying thus much, I cast no reproach

as a purely rational question , it may be, rest a certain amount of force, to organ : upon our depared friend. He has, by

after all, that man's apparent weakness ize it into a material existence, to con- his immense and constant labor drawn
SUPREME COURT OF ILLINOIS .

and transitoriness is itself only an illu- tinue that existence for a brief time to upon his life, in such manner as to have ABSTRACTS OF OPINIONS FILED AT SPRING

sion. However great a mystery death have that force suddenly pass away from passed away perhaps fifteen or twenty FIELD , IN JUNE , 1875.

may be, it is perhaps not quite entirely the particles of matter it animates and years before his time. We have no right

a mystery. Some tracing of light may holds together, and the elements com to cast blame upon him, for many of us
( Continued from page 4.]

be discerned upon the rim of the cloud. posing the organism quickly remanded are given to the same manner ofdispos- 183. – George L.Horn v.Martha Smith.
There is something in human nature back to their respective places in nature, ing of our time. He bas engaged in the Appeal from Coles.—Opinion by Wal
which prompts men to feel — as another is his course. Noamountof exertion on feverish race, which we all are running, KER, Ch . J.

great poet has finely expressed the his part will prevent this inexorable des- and in which, impelled by our surround. DEGREE OF EVIDENCE REQUIRED UNDER THE

thought, that “ The awful shadow of tiny. And the smallest worm , the crud- ing, it is perhaps impossible to avoid LIQUOR LAW IN A PROSECUTION BY A WIFE

some unseen Power floats, though un- est bactria ,the lowest of animated crea- taking part. The time may come when FOR FURNISHING LIQUOR TO HER HUSBAND

seen , among us." There is something tion , goes through precisely the same this shall not be.

which prompts the sorrowing heart to process, and there is as little of man Perhaps weare passing through a phase

bind wreaths of the immortellearound when he is dead ,and his body has been towhich this feverishnessbelongs.The liquor law , it is not required that the
Held , That in a prosecution under the

the crumbling column-in dim meta- remanded to its original elements, as vastresourcesof ourcountry, the splen- evidence shall be clear,positive and spe

phoricalexpression ofa hope that reach there isofthe least important of ani: did opportunities ofacquiring fortune cific , as to the time place , manner

esacross the night of death. Thereis mated nature or thecoarsest and themost and distinction are too great aninduce and each itemof loss, toauthorizethe

something which has placed stony fin- valueless blade of grass when life has ment to permit us to bear ourselves in

gerspointingupwardin the cemeteries passed from them .For the “ laws ofourprofessionaland business pursuits jury to find injury tothemeansofsup

of the world; something which has en nature, ” as is well said by agreat intel- withinoderation .Theallurementsare portof the family, but that fact may be

circled the earth with altars of worship, lect, are without morals and without too great. Weare calledupon too irre- proved , like any other, bycircumstances.

and temple spires piercing the heavens. heart.” They crush alike the high and sistibly by our struggling fellows to re- 184. - Toledo, Wabashand Western Rail

Looked at philosophically, these, rein the low, the good and the bad. No fuse to follow . It may be, I say,that we road Company v. Patrick Donahue.

forced by very many kindred phenom- amount of agony and supplication can are passing through a phase ofour exist Appeal from Morgan .-- Opinion per

ena, may be taken as evidenceof some turn them from their course; they ruth - ence as a people. I sincerely hope we CURIAM .

vague sense of the soul, connecting it lessly snap the heart-strings and cruelly are, otherwise this feverish, hurrying life

veraciously with a fundamental fact of rend the dearest ties. will wear us out, not only individually KILLING STOCK ON TRACK - ERRONEOUS IN

its being - somewhat, though not entire When we thus reflect, we come to but nationally, and in a few years this
STRUCTION .

ly - as the murmur of the shell is a understand that in view of the task be . great and brilliant nation will have burn STATEMENT. — This instruction was given

reminiscence of the deep andvast ocean fore us, our lives should be so ordered ed out and passed awaylike a meteor. in the case : “ The court further instructs

by whose forces it was formed.
as so elicit the best results from what sur The profession of which our friend the jury for the plaintiff, that, if they

Finally, death is a wonderful teacher rounds us, instead of being allured by was an illustrious member, has, as its believe from the evidence in this case,

of charity ; from which we see that na- anticipations of bliss or alarmed and history has shown , tended to produce that the public road spoken of by the wit

ture knows how to extract the divinest driven by fear of punishment ; instead the highest state of practicalmorals. Its nesses is 33 feet wide, the law makes it

use from her ugliest fact. In the pres. of being treated like children and scared members 'bave been notable for their incumbent upon the defendant to fence

ence of death, the rudest heart feels the into what is good, it is our duty to go probity, their integrity, their high sense said railroad up to the line of said county

influence of a chastening spell. When back to the noble doctrine oftheStoics of honor, and their jealous guarding of road, as near as reasonably may be. And

we walk among the graves of the dead, the noblest ever announced — that vir human rights. The science of jurispru. if the jury believe from the evidence in

we perceive that the inscribed slab, the tue should be loved for its own sake, and dence is the only system that practically this case that the striking and injury of

etched head-stone, the carved column, practiced for no other consideration or applies moraldealings and right, just and said mare of plaintiff's was at any other

are cold and white and still ; but they expectation than its own unaided reward . honorable conduct to the every day af- | place on said railroad than upon the pub

are not more silent than themouldering Let us commend to ourselves the lesson fairs of life. Its history shows, notwith lic highway as laid out and established,

forms that sleep beneath. Wecontrast of the woman who marched at the head standing the vulgar opinion entertained and not in a town, city, or village, and

this utter silence with the loud rush of of the last crusade of St. Louis, carrying by ignorant minds, that to belong to the ithin five miles of a settlement, and

life, its angry collisions, its sharp and a pitcher of water in one hand, and a pot legal profession is naturally to be tricky that said railroad had been open for more

bitter rivalries; and, touched by this of fire in theother, saying : “ With this and dishonest, that as a body the legal than six months, the defendant would

mute teaching, we feel that our lives are I will burn all sin , and with that I will profession has ever manifested a high be liableto the plaintiff,if the jury should

foreshortened and unworthy . The les- extinguish hell, so that there may be no state of morals, a pure integrity and the believe that the defendants' locomotive

son of charity so taught by death - if inducementand no fear to drive me to highest sense of justice and of right of or servants, caused the injury complain .

appropriated as it should be-would not doing good.” any body of men in all time. From the ed of, in such a sum as the evidence

only add to the dignity , the beauty, the Another lesson is taught us by the de- foundation ofthe Republic down to the shows plaintiff sustained, if any has been

grace and the happiness of life, but it parture from this earth of our honored dissolution of the Empire, through a proven ”—the ground of complaint be

would also contribute greatly to increase and esteemed brother, and that is , that period of a thousand years , we but rare- ing the insufficiency of the cattle-guard

its efficient force. And thus it is that we hasten too much through this world . I ly hear even the least reproach cast and fence adjoining.

death - to which all are doomed-con- Weare brought by such events - calam- upon the Roman Praetor, and we need Held , that the instruction was errone

tinually aspiresto purify and elevate the ities,I might call them - to look more butmention , tocommend themin the ous in 'declaring the liability of the delife of the living. closely at our people and see what a highest terms, the Mutius Scævolas, the fendant for the mere killing of the ani

feverish life they lead, to see the mass of Papinians and the Ulpians, her great mal, under the circumstances therein

the American people hurrying and jost- and splendid lawyers. Turning to Eng. mentioned , without reference to the

There is no task, in the whole course ling one another as though all were in a land , from whom we have drawn our sufficiency of the cattle -guard and fence,

of life, more delicate, than the attempt race, and each were striving to reach the law and our legal inspiration, we find or other default of defendant.

to offer a proper tribute on occasions like goal first in order to clutch some great that from the Heptarchy to the present

this , to the memory of the lamented prize. We work and fret our lives away. time,throughout herwhole history,with 186.- Francis G. Lombard v. Francis

dead. An attempt, I may justly and em We draw inordinately upon our mental the exception of a Scroggs and a Jeffries Johnson et al .-Appeal from Morgan.

pbatically term it, for who can presume, and physical resources, in a manner that and a very few other excerable names, -Opinion by CRAIG , J.

I care not how gifted hemay be, toper should prevent us from reproaching the her judiciary has been one of illustrious
MECHANIC'S LIEN - PROPER PARTIES - RULES

form it ? And I have many times painful. dissipated man, who, with his eyes wide integrity, and her judges have been

ly felt the utter inadequacy of language open to the consequences, destroys him- drawn from her lawyers, of whom they

to express one's feelings upon such an self. Ours is another, but not much were, and who by them were but fairly

occasion, and to give utterance to our better kind of intemperance. Let us re- represented.

appreciation of the many excellent and member that in proportion as we inor
STATEMENT.—There was a written con

noble qualities which have been made dinately draw uponourresources, aswe year of our nationalexistence .Froma tract between Lombard and Johnson for

manifest byan intimate acquaintance of hurry, as we tax our powers beyond smalland insignificant beginning we building a house for Lombard. John,

many years.
what theyare capable ofbearing, in so have grown to be a mighty Republic,the son at the timehad a partner whojoined

Having passed my fiftieth year, and much do we shorten our days, and ren- greatest marvel as a nation that 'this in enforcing the lien. It was contended

reached the period when those with der what are left to us miserable untilwe world has seen since the time ofthe that the written contract was not admissi

whomI havebeen long and most inti- reach the conditionthat doing ourduty Romans .Aswe have grown greatwe blein evidence, because signedbyonly

matelyassociated , are rapidly passing in this world is impossible, or becomes have become rich, and,not escaping the oneofthe parties sueing as complainants.

from life to death , I have come to think exceedingly imperfectand irksome. fate of the nations which have gone Held ,

more and more upon life, its mysteries, The great German intellect, which before us, corruption stalks in our midst. 1. That the contract, being made for

its surroundings — the conditionsand the standsto-day,deservedly,atthe headof But,thoughitstaint is manifest almost the benefitof boththe partners, though
laws that hem it on every side . all, inprofundity, in grasp and in range everywhere, and though it has possessed signed by one alone, was admissible in

These occasions teach us grave lessons. of thought,owes the marvelousprogress itself of many high places,we
evidence. A proceeding to enforce a

One is the transitoriness — theutternoth- ithasmade to the deliberationwith proudly say that our Judiciary,National mechanic's lien issimilar to a suit in

ingness in results, I may say, of this which its people haveprosecuted their and State, and our Bar, have 'remained chancery, and is governed by the same

fearful struggle for existence,we call life. studies and investigations, though ithas wonderfullypureand honest; and ,while rules.And as to parties, therefore, all

One great troublewith us all is our ego been jeeringly termed, and is in fact, immoralityand crime have been rife in persons interested should be brought in

tism , our high opinion of ourselves and habitually spoken of as phlegmatic. the land, and even though another as plaintiffs or defendants.

our species. We arrogate to ourselves It is to beregretted that the American great profession has incurred just re
2. There is no rule of law requiring

that allthe earth.almostthewhole uni- people have not a little morephlegm, proach,and some of its members have onewho transcribes a copy of awritten
verse, has been created for our exclusive andconsequently, more deliberation in humiliated usinthe eyes of the nations, instrument to be produced as a witness,

Insteadof seeing man ashereally their composition. The progress of the it is our boast that fewerofthelegal before the copy can be read asevidence,

is ,thecrowning work of animated na- German nation, intellectually, hasbeen fraternity have been charged with crime where the party himself can testify that

ture,welookupon himas constituting a with all theirphlegm and patient deliber- than those of any other occupation,in it is a true copy .

superior, almost separate order in nature. tion , wonderfully rapid . It is less than proportion to numbers.

It is calculated to dissipate our pride two centuries since the German intellect
I will

conclude by saying that our de- 187.-- Ezekiel N. Palmer v. ThomasGard

very considerable to guage man by the began to claim a place with other nations parted brother was as bright, as honora
ner et al. - Appeal from DeWitt.-

laws of nature. When we measure him of Europe,and it now stands in its con - ble , as upright, as any member of our
Opinion by WALKER, Ch . J.

by the inexorable conditions that con- fessedly commanding and illustrious profession throughout the land. Ho | SUIT BY PAYEE OF AN INDORSED PROMISSORY

stantly stare us in the face, we find that position . This position a great people bonored his profession . It would be

he, though so superior and possessed of has reached by observing the precept of compliment enough to him , or to any
RULES GOVERNING APPEALS IN SUPREME

such marvelous powers, as to startle the their grandest genius, the immortal man , to say that he had not dishonored COURT - IMPEACHMENT OF A WILL.

candid student of nature, upon a little Goethe : it. STATEMENT. - Bill to enjoin the collec

observation and reflection, he is found "Oh , let your course be like the star, I will with melancholy pleasure - it tion of two judgments, one in the DeWitt

to be only the highest of a long grada Though unhasting, yet unresting." being the last mark of respect thatcan Circuit Court, the other in the Supreme

tion of animate and inanimate organisms It is not necessary that man should here in the place illustrated by his labors Court, for damages on dismissal of an ap

-I say it greatly dissipates man's arro. I stand still . He may, by husbanding his and success, be paid to the dead - order | peal , As to the first judgment, the

REMARKS BY JUDGE W. H. SNYDER.

GOVERNING - COPY OF CONTRACT IN EVI

DENCE-PROPER AUTHENTICATION THERE

OF.

presented soon finish the hundredih . S

can

use .

NOTE -- PRESUMPTION FROM POSSESSION

33



CHICAGO LEGAL NEWS.

ITY OF MAGISTRATE IN IMPRISONING FOR

CONTEMPT - EXCESSIVE DAMAGES .

ECUTIONS PENDING-KNOWLEDGE OF MI

case , by the close of the second day of under the idea that the statute of 1874, tual damages only , and the other for ex. / ly , as his demands for an immediate tri

2. If the record is lost, his course is to feats the right, where it has not been In a joint, or in a separate suit, actual to make an arrest on the mere order of

bring him into court. An appellant, in prohibited to sell to a minor,he is bound drinking at his own house, in consider |premeCourt, since the jury do not seem

16

grounds for injunction were : That suit fend the possession of such rights, yet ife , bu emb es comforts suitable to tion , be adduced in evidence, since the

was brought by the payee, although he the recitalin this mortgage could not in the condition in life. question is not one of the guilt of the

had indorsed the note iu blank, and that vest the plaintiffs with the right to sue 6. It is in the discretion of the jury to plaintiff, but whether defendant, as a

suit was brought on the noté, one day in a fictitious name ; for there is nothing award vindictive or exemplary damages, prudent man ,had reasonable cause, from

after due, without allowing days of grace. in the mortgage admitting such right. in addition to the actualdamages proved ihe circumstances, to believe in the guilt

Held , 2. When a contract or deed is execut. 7. The action extends to cases where of the accused - unless, indeed , the mo

1.That the possession of a note by a ed in a wrong name, plaintiffsmust sue death has occurred ,notwithstanding the tives or intentions can be broughthome

payee is prima facie evidence of owner in the proper names, and may aver in statute which , in general terms, gives to the notice or knowledge of complain

ship. And where the note has been in the declaration that defendants made an action to a survivor, etc ;wheredeath ant at the time.

dorsed in blank , the pre umption is that the deed or contract, by the name men- is caused by a wrongful act ; forthis 199. - William Newton et al. v. Frank

it has been negotiated but again taken tioned. statute only gives an action where, if the
Locklin.-Error to Piatt.—Opinion by

up by the payee-- the ownership legal 191.- Louis Famer v.The People. - Er- deceased had lived, he would have been BREESE, J.

and equitable,returning to him thereon,

80 that he could maintain an action in ror to Macon .—Opinion by Walker, apply to this case. Nordoes itsignify ARBITRARYARREST BY POLICEMEN — LIABIL

his own name.
C. J.

anything that the liquor law gives an
2. Where a note is entitled to days of CONSTRUCTION OF STATUTES - BEARING OF A action in terms to a wife," and does

grace, which are notallowed before suit, REPEAL OF A CRIMINAL STATUTE ON PROS not employ the term “ widow .” To ex

the objection must be pleaded in abate
STATEMENT.-Appellee had been ar

clude the widow thus, would be a con- rested , without warrant or authority,
ment and not in bar.

NORITY OF ONE TO WHOM DRINK IS SOLD, struction too strict and unjustifiable.

As to the judgment in the Supreme ON THE PART OF THE SELLER .
8. Nor does the statute intend to draw while quietly passing alongin the even

Court, held,

a distinction between theseller andthe ing on his own business, having,how

STATEMENT.— Prosecution for selling
1. That itisthe duty of an appellant liquors to a minor. Application for,a owner of a building inwhich the liquor but'having slept it off. Brought be

ever, been intoxicated in the morning,

tofile a transcript oftherecord inthe change of venue overruled ,August,1874, issold,soas to subjectthem toa differ: fore the magistrate,he became disorder
- for ac

term , or procure an order of the

extending the time. Failing in this, an

al not complied sent

did not apply,buttheformerstatutes emplarydamages. In ajointaction to thecalaboose for contempt.Action
appellant loses all right to further prose

against the magistrate and policeman
cute hisappeal, nor canthe court give governed (viz: acts of 1845 and1861).

Meld, 1. That the repealof a law under rendered against the oneforactualdam for trespass. Verdictfor$ 325.
bim that right. which a penalty has been incurred , de ages sustained, and against the other for

actual .

Held , 1. That a policeman has no right

apply for leave to supply the loss

would be granted, and , if necessary , a

a town marshall without a warrant of aprosecuted to judgment, unless there is
and exemplary damages may be recov: citizen not engaged in the violation of

continuance to enable him to supply .
a saving clause in the new law.

law.

But failing in this , he is in default .

2. Where there is such a sav.ng clause , ered againstboth , or against either, as

the case may be.

3. It is not the duty ofa defendant in themodes of procedure. And,although that the liability to exemplary damages fine, and then commit ifthe fine is not
it operates only on the right, and not on

9. It is notproper to instruct the jury commit for contempt but only to levya

2. A magistrate has no authority to

error to enter his appearance. And, in

case of his death,Cas in this casewith ap: commencedunderthe repealedlaw,it depends upon thedefendants, after paid at once. Butthe usualprocessof

pellee),thelawdoesnotrequire his exe: shall, after the repealing law takeseffect, beingnotified not tosellthe liquor, con : collecting fines needs not first to be re

appearance, but it is the duty ofthe proceed inconformity with the repeal. ducing thebuyer,trying to reform back themode of collecting the fine.

sorted to. The imprisonment is merely

plaintiff in error to get them into court,

by service of writ or notice. He may he sells only to suchas he is permitted

3. A man selling liqnors must see that into the habit of drunkenness again .
3. That the damages though greater

10. It may be proper for the jury to than ought to have been allowed will

suggest the death, and revive the suit in by his license tosell to, and where it is take into consideration,the drunkard's not justifythe interference of theSu

allrespects, occupies the position ofa sells is not a minor, athisperil. It is

to as
to have been led by passion or prejudice.

drunkenness was caused by the defend

plaintiff inerror, and is required to take not as though it were lawfulto sell ants. 201. - City of Bloomington v. Abraham

the same steps to revive a suit, and pre

gen
Brockaw et al.---Appeal from McLean .

vertits abating by thedeath ofappellee. erally. He sells under a specialpermit
, 195. — CharlesDrohn v. William Brewer.

-Opinion by WALKER, J.

The representative ofappellee, or plain
or license, and , therefore, undertakes to - Error to Macon .—Opinion by CRAIG ,

J.
tiff inerror,may, if he chooses, suggest perform the conditions therebyimposed.

the death, and revive the suit in his own | 193.-Michael Hackett et al. v. Mary E. REBUTTING

name, or he may have the appeal or writ Smelsly . - Appeal from Macon . -Opin

of error abated , if appellant, or plaintiff ion by SHELDON , J.
STATEMENT.-In changing the grade of

a street, water was thrown on appellee's
in error, fail toso revive.

STATEMENT. - Assault with a padlock lot, Temporary injunction allowed and4. Astothe judgment dismissing the LIQUORPROSECUTION-INADMISSIBLE EVI

appeal , the dismissal being treated as an

inflicting severe injuries on the head then the city agreed to appoint commis

abatement of the appeal, the judgment
DAMAGES — EVIDENCE OF CONSENT — WIFE from which erysipelas followed . sioners to assess damages. This was done

for costs of appellant was regular, but
Held , 1. That where a proper founda- but the city afterwards refused to pay it,

not for costs of appellee. But, although
STATUTE WHERE DEATH ENSUES —OWNER tion is laid , evidence in such case may and the court ordered an execution on

a judgment for costs may be unwarrant
OF BUILDING AND SELLER - EXEMPLARY be introduced to showthat the aggravat- judgment thereon . The refusalwason

DAMAGES - MITIGATION .

ed , through an error in fact, as to the

ed injury resulted , in whole, or in part, the ground that the assessment of com

death of appellee, the error cannot be STATEMENT. — Prosecution against ap
from habits of intoxication . pensation was not under the eminent

corrected by an injunction , but only by a pellants (seven in number ), saloon keep

2. Exemplary, or vindictive damages domain law.

Held, 1. That the city had a right toproper application to the appellate courters,for causing the intoxication , and may be givenwhen the act committed

to set aside thedismissal, and correct the consequent death of the appellee's hus.

was accompanied by malice, violence, make a private arrangement, or contract

judgment for damages. band. The declaration only counted on

oppression , or wanton recklessness ; and without any proceedings under the emi.

nent domain law ; and having done so, is
A will ofthedeceased appellee being the destruction ofthemeans of support, even if the assault was made undercon

siderable provocation.
called in question as to the disposition and not on injuries to the

bound by its contract.
person , from

of the testator's estate, in Ohio, to one the intoxication of the husband.
3. In an action of this kind, the 2. A city is liable for damages done to

of the parties, in its bearing on the note Held,1. That, under the declaration , amount ofdamages rests somuch inthe lots by changing the grade of streets in

in controversy .
theevidenceshouldbe confined to inju : discretionof a jury, that the verdict will throwing waterthereon, if,bythecon

Held, That a will cannot be contested ry to the means of support, and it was
not be disturbed on the ground of ex . struction of culverts or drains, etc. , the

in this collateralproceeding, out ofthe error to admit evidence ofpersonalinju cess, unless it is manifest the jury, have injury can be avoided .

3. An execution cannot issue against a
Statewhereithasbeenprobated, and ry even to show the fact of intoxica- been governed by passion, partiality, or

beyond the jurisdiction of ibe estate de- tion ; which fact could be directly testi .
corruption. municipal corporation on a judgment

vised . fied to.
196 - John W. Skidmore v. Annabel against it. The proper mode of enforc

2. That such evidence admitted can Bucker.- Error to Piatt.-Opinion by
ing a judgment is by mandamus.

190. - George Pinkard v. George Milmine not be remedied by an instruction to the WALKER, C. J.
204. - Andes Insurance Co. v. Elias Ship

et al.- Error to Piatt.– Opinion by jury to exclude it from their considera man . - Error to McLean.-Opinion by

Scott, J. tion . CRAIG , J.
MALICE-RECORD OF ACQUITTAL NOT AD

3. It is proper to instruct the jury in
STATEMENT.-Action on insurance polo

-PROPER NAMES OF PARTIES MISNAMED such a prosecution (where the evidence
icy for loss by fire. Verdict, $ 10,825.

calls for it ) , that, if they believe from the STATEMENT.-- Appellant had , after con- Defense, misrepresentations as to the

STATEMENT. — Ejectment brought by drank at other placesthanthesaloon of ecuted appellee for a riot. She was ac- breach of thecontract in that when the
evidence, that the intoxicated person sultation with theState's attorney, pros- risk in procuring the policy, and also in

George Milmine and Edwin C. Bodman, the defendant,within the time specified quitted, and brought an action for mali . occurred there was no watchman on

against appellant, to recover premises in thedeclaration, such fact should not cions prosecution. The complaint in the premises, the company maintaining

which plaintiffs claimed “in fee simple, be considered in reduction or mitigation the prosecution for riot, was not an in that this meant the premises actually in

as mortgagees of Charles Fisher, for con- ofdamages. The statute gives an action formation or belief, but on appellant's sured, whereas the watchman was in an

dition broken.". Plea in abatement filed to the person injured , severally or joint own knowledge.

on the ground that " the said Edwin C. ly , against those who caused the intoxi
office within the inclosure, but not with

Held, 1. 'That where the complaint is in the terms of the policy . Held,
Bodman was named Edward C.Bodman, cation .

on personal knowledge, then , in a sub That this construction was not tenable.

and not Edwin C. Bodman .” Replica 4. If evidence is introduced tending to sequent action for malicious prosecution, Again it was claimed that the watch

tion , that themortgage was executed by show that plaintiff consented to her hus- it is not proper to introduce evidence to

Charles Fisher, who afterwardssold to band drinking , and sometimes drank show thegeneral character of the accus

man was to keep a record. But held ,

Robert Fisher the land embraced there wine and beer with him at beer gardens, ed. Had the charge been made on infor
1. That as the clause requiring this

was inserted by the agent in the applica

in ; the appellee being in possession as and at home, it is properto introduce ev- mation and belief, such evidence ofchar: tion, and signed by the insured without

tenant of Robert Fisher; and that,there idence explaining this conduct — as that acter, on the part of the plaintiff, might knowing its contents, on the representa

fore, appellant was estopped to deny the she went under compulsion of her hus- be proper to show that the accuser was tion of the agent that it was all right ;

name of plaintiff Demurrer to the re- band .
actuated by malice, and had no proper and,

plication overruled , and defendant elect
5. It is improper to instruct the jury grounds for a belief of guilt. 2. As there was no watch -clock provid

ed to abide by the demurrer. Held , that if the plaintiff can maintain herself 2. Where one, in bringing an accusa- ed by the company, without which no

1. That thedemurrer should have been as comfortably as her husband did , from tion , acts under the advice of a prosecu- record could be kept :

sustained. Although the court recog- her own property, or by her own exer- ting attorney, it requires stronger evi The excuse or defense was unavailing,

nizes the doctrine of estoppel by there- tions, they should find the defendant dencetoshow maliceon his part, in in- and the company wasliable.

citals of a deed ; and that a party claim not guilty. It is the duty of the husband stituting the prosecution .

ing under the deed , cannotbepermitted to provide for his wife, and wherever he 3. In no case can the record of acquit

to deny any fact admitted to exist by is disabled to do so by the sale to him of tal in the prosecution be read in evidence Where it appeared that A and B raised

such recital – the principle being that intoxicating liquors, she is injured in in an action of malicious prosecution the water by their dam so as to flow the
whatever rights legitimately, arise on her means of support, within the mean . thereon . land of A above-Held, that this was not

such admitted facts,may, at all times, be ing of the statute . The right of support 4. Nor can the motives of plaintiff in an adverseuser.- (Opinionhy Cuscing ,

asserted, whether it be to obtain or de- ! is not limited to the bare necessaries of the conduct which led to the prosecu- 1 C. J . )- Wilder v . Clough, p. 359.

CONTRACT OF CITY TO PAY DAMAGES - LIA

BILITY-NO EXECUTION AGAINST MUNICI

PAL CORPORATIONS--MANDAMUS .EVIDENCE IN ASSAULT FROM

HABITS OF LIFE-EXEMPLARY DAMAGES

DISCRETION OF A JURY AS TO DAMAGES .

DENCE-NOT CURED BY INSTRUCTIONS

ABLE TO MAINTAIN HERSELF NO EXCUSE

CHARACTER IN MALICIOUS PROSECUTION-

ESTOPPEL BY THE RECITALS IN A MORTGAGE
MISSIBLE - MOTIVES OF.

IN A DEED TO BE USED IN SUIT.

ADVERSE USER .
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the value of this stock . He never in- to the plaintiff below , and ( ?) , an assess- also the representative of the creditors,

upon the books of the corporation by court upon the stock of the bankrupt debtor available only through his agen

SATURDAY, OCTOBER 9 , 1875.
whom it was issued , but simply bought company to pay losses.

cy . As Mr. Justice Dillon has well said :

the stocks upon a margin which he had There can be no doubt of the admis However it might have been before,

put up with his brokersfor the purpose bility of this record to show the assign- creditors can not, since the supervention

of making a profit if any should accrue ment, because the 14th section of Bank- of bankruptcy bring bills in equity, or

The Courts.. in an advance on theprice ofsaid stocks. rupt Act expressly provides, that a copy other actions in their own names direct

The real owners of said stocks were the thereof, duly certified by the clerk of the ly against the stockholders to enforce

brokers who hadadvanced the money to court, under the seal thereof, shall be their liability with respect to their un

U. S. DIST. COURT, N. D. OF ILL. buy the same and held the stocks in conclusive evidence of the assignee's ti- paid stock .”

In re John H. DANIELS, a bankrupt.
their own name for their own security, tle to sue for the bankrupt's property It was one of the unquestionable fac

BANKRUPTCY - CLAIM OF PERSON HOLDING together with whatever margin Daniels But was it properly admitted for the ulties of the bankrupt corporation to as

STOCKS ON A MARGIN - SALE DEFICIENCY mighthave from time to time remaining additional purpose for which it was of- sessratably upon its unpaid stock a sum

in their hands. fered ? sufficient to pay its debts, and the exer
-EXPUNGING CLAIM.

It does not appear that anyapplica The Bankrupt Act,while it enacts that cise of this power the creditors mightThe bankrupt was a banker in Illinois. The

claimants,who were stock brokers in New York, tion was made by Wallace & Company the proceedings in all cases in bankrupt- havecompelled. But by the proceed

purchased stocksupon the order of Daniels, the to this court for leavetosell these stocks, cy shall be deemed matter of record, ings in bankruptcy, the power of the
and holding the stocks, togetherwith a margin of nor did the assignee of the bankrupt, doesnot treat these proceedingsascon directors and the direct remedies of the

ten per cent., or less,as security for the money ad. who was elected on the18th of August, stituting an integralrecord ,for it declares creditors,in reference to the assets of

vanced by them . At the time Daniels was de receiveany notice from Wallace &Com that they shall not be recorded at large, the corporation , were superseded and the

sold bythe claimantso as to havo lett a small panyof any such intention, but the but shall be filed ,kept and numbered, in assignee was constituted the representa

balance in favor of Daniels,but the claimantheld brokers held sucb stock probably as long the office of the clerk of the court, and tive ofboth theseinterests . In the ex

the slocksuntil they depreciated, sold them ,and as under the circumstances they thought copies of such record duly certified by ercise of all his functions in this two

then filed his claimhagajurthela,bankrupe's estate it profitable orsafetothemselvesto that office, under the seal of the court,are fold character ,heissubject to the con.
duty ofthe claimants to take notice of the adjudi. hold them , and then , without notice, made presumptive evidence of all the trol and direction of thecourt in which

cation of bankruptey of Daniels, and that they sold them upon themarket for whatever facts therein stated. Itwould ,therefore, the bankruptcy proceedingswere insti.

lost his ability to pay, and that themanagement price they would bring. seem to be the intent of the act that in tuted. It has exclusive jurisdiction of

of his affairs was thereafter in the hands of the The bankrupt in his schedule refers to so far as any of these proceedings might the administration of the bankrupt's as

court, and if they had notified the court itwould these stocks as held on a margin, and in be used as evidence , copies of them are sets, and of their distribution among

have ordered the stocks sold before they deprei which he had no interest except for a to beauthenticated as separate records, creditors. Any adjudication which it

sold them without the order of court, the debt disputed difference between himself and and so are competent presumptive evi. may make in the exercise of this juris

having accrued after the adjudication in bank his brokers in regard to the interest dence of the facts stated inthem . The diction is unquestionable in a collateral

Fuptcy, the claim is not allowed,but expunged.– which had been charged him . As I said certificate of the clerk of the courtau proceeding in anotherforum . The assess
.

before , there was no indebtedness be- thenticates the copies of the papers and ment in question was directed and sanc
Opinion by BLODGETT, J.

tween the broker and the bankrupt at proceedings contained in the record “as tionedby the court, which has authority

This is an application on the part of the time Daniels became bankrupt. true copies of all the papers filed, pro- so to adjudge, and 'for any excess in it

the assignee of said bankrupt to expunge It was undoubtedly the duty of Wal- ceedingshad , and record and docket en- redress must besought in that tribunal.

a claim filed for between fourteen and lace & Company under the circumstances, tries made in said case, and of the whole The record then shows a valid assess

fifteen thousand dollars, by the firm of to take notice ofDaniels' adjudication thereof, in any way relatingto an assess- ment upon the stockholders of the bank

F. B. Wallace & Company, of New York in bankruptcy. They were bound to ment upon the stockholders of said com- rupt, and the instruction given to the

city.
know that their correspondent had lost pany,” etc. It is an exemplification of jury, in reference to it and to the right

It appears from the evidence in the the ability to control this venture from all “ matters of record ” touching the as- of the plaintiff below to recover, was cor

case that Daniels was for someyears, the timeof his adjudication,and that the sessment and, as such, was properly ad rect.

prior to his being declared bankrupt, a management of the affair was thereafter mitted to show that fact. The judgment is therefore affirmed .

banker at Wilmington , in Will county , in in the hands of this court; and as it is The second assignment is founded up TENNEYS, FLOWER & ABERCROMBIE, Chi.

this district ; that F. B. Wallace & Com- no part of the duty of an assignee in on the rejection of the offer to prove by cago ; J. COOKE LONGSTRETH , Philadel

pany, the claimants , were engaged in bankruptcy tospeculate in stocks, there the plaintiff in error,certain representa- pbia , for deft. in error.

the business of stock brokers inthe city can be no doubt but what this court tions made by theagentofthe Insurance

of New York ; that Daniels filed his vol- would have at once, on information be . Co. to him ,when he made his subscrip [From Josial H. BISSELL , official reporter.)

untary petition in bankruptcyonthe ing imparted to itof the conditionof tion of stock,touching theestablishment 0. S. CIR . COURT, E. D. OF WIS.

third day ofJuly, 1873, upon which he the bankrupt'sestate withreference to of a branch in Philadelphia ,ofwhich the

was immediately adjudged bankrupt; these dealings with Wallace & Company, subscriptions made there were to be the

OPINION SEPT. 1875.

that for two or three years prior to his ordered said stocks sold and the adven- capital which was to be under the con

bankruptcy,Daniels had beenoperating ture terminated ; but withoutdisclosing trol ofa localboard of directors,and BANKRUPTCY -DEBT CREATED BYFRAUD

to a greateror less extent in stocks upon the relations which they bore tothe was to be set apart for losses in Philadel -JUDGMENT - MERGER - AGREEMENT NOT

the New York market, through the firm court, Wallace & Company continue to phia risks, accompanied by further proof TO ARREST.

of F. B. Wallace & Company,who pur- hold 'these stocksupon a declining mar that this local office hadbeen withdrawn 1. DEBT CREATED BY FRAUD is not discharged

chased stocks upon the orders of Dan- ket, through a critical financial period, and the assurances given had not been in bankruptcy even though reduced to a simple

iels, paying the money therefor and re- and finallysell them out without leave fulfilled.
ceiving and holding the stocks together of court, and seek now to make the While it did not appear that any loss of fraud; if the original action was based upon

in

with amargin of ten per cent , or less, bankrupi's estate responsible for this or injury whatever could result to the 2. EFFECT OF AGREEMENT NOT TO ARREST . - A

as security for the money advanced by large difference.
plaintiff in error from the partial non- stipulation between the parties, after the judg

them .

At the time Daniels was declared bank sented undertheevidence ,ahould be at least questionable whether such evi- affect this question ofdischarge.

1 do not think the claim ,asit is pre- fulfillment of these representations, it is ment,by which the plaintiff waived his rightto

rupt, Wallace & Company held seven allowed. It has all accrued since Dan- dence could have the effect of relieving
3. MASSACHUSETTS INSOLVENT LAW , and many

hundred and fifty shares of the stock of iels was adjudged bankrupt, and under the plaintiff in error from the payment

cases, commented on and distinguished .

the Chicago & Alton Railroad Company, such circumstances that I cannot con- ofany part of his subscription . But in

which had been purchased pursuant to ceive that the creditors or assignee of this suit it is altogether unavailable to This action comes into this court by

the arrangement I have mentioned,up. Daniels are inorallyor legally bound to him . Likea creditor's bill in equity,this removal from theCircuit Court of Onta

on which, however, the margin was sustain this loss. suit is a proceeding by the constituted gamie county.

nearly exhausted , but the stock at that The claim is therefore expunged. representative of a bankrupt corporation The complaint sets forth the following

time could have been sold so as to have to collect its assets that they may be ap- state of facts : That on the 11th June,

left some balance to the credit of Dan.

Through the kindnessof the law firm plaintiff in error is a subscriber to its against thedefendantin the Circuit Court

plied to the payment of its debis.

iels in the hands of the brokers. After

The 1859, the plaintiff brought an action

Daniels' adjudication, and until about of Tenneys, Flower & ABERCROMBIE, of stock, ofwhich subscription he has paid ofOntagamie county to recover damages

the 18th of September, 1873, said stock this city, we have received the following only twenty per cent. The remaining claimed to bavebeen sustained by the

remained at about the same price . After
opinion :

eighty per cent. is part of the assets of plaintiff, by reason of alleged frauds

the 18th of September- being about the the corporation , indispensably required practiced by defendant upon plaintiff in
date that Jay Cooke & Company failed U.S. CIRCUIT COURT, E. D. CF PA . for the payment of its debts, and its the sale of certain lands ; that the action

-said stock declined rapidlyinvalue, MICHENER . plaintiff in error, v. PAYSON, assignee creditors may lawfully insist that it shall and the right of the plaintiff to recover

and on the 24th of October, Wallace & of the REPUBLIC INs . Co., of Chicago . be so appropriated . Now, it is plain that therein were founded solely upon the

Company sold the same, and passed the the plaintiff'in error cannot gainsay this said frauds; that issue was joined in that

proceeds to the credit of Daniels, leav- BANKRUPTCY - RECORD OF AS EVIDENCE right of the creditors, unless he can show action by the parties thereto, trial by ju

ing Daniels, by their account rendered , CORPORATION – ASSESSMENT BY AU. such an equity as would entitle him to ry had, and verdict and judgment were

in debt to said brokers in the sum of THORITY OF COURT. a preference over them , if he had paid rendered in favor of plaintiff against de
thirteen thonsand four hundred dollars 1. Held ,That the record as certified bythe clerk up his stock subscription in full. But fendant, for $ 1258.87 , damages and costs ;

($ 13,400 ). This amount, together with assigment, but also to’show thai an assessment he took and held a certificate for the that this judgment has never been ap

the interest accrued thereon, said Wal . by authority of the bankrupt court upon the full amount of the stock subscribed for pealed from , reversed or set aside, and

lace & Company have brought as a claim sick of the bankrupt Insurance company to pay by him , and received dividends upon it , has not been paid .

against the esiate of Daniels, and the
losseshad beenmade: that the certificatebeing anduponthe basis of his subscription The complaint then alleges, that after

assignee seeks to have the same ex pung ment,it was properly admitted to show that fact, and that of others, the company was en the rendition of this judgment, the de.

ed on the ground that it is not a valid although it did not purport to be a complete recabled to create its indebtedness. Surely , fendant procured from the U. S. District

claim to be paid out of the assetsof said ord of the whole proceedings.

estate . appointing the assignee hasexclusive jurisdiction the corporation upon the faith and secu- his discharge in bankruptcy, and that the

2. ASSESSMENT-- JURISDICTION.– That the court as against those who becamecreditors of court for the Eastern District ofMissouri,

It will be noticed from the recital of of the administration of the bankrupt's assets, rity of its stock subscriptions, his equity defendant claimsthat by this discharge

facts, thatat the time Daniels becarre ans adjudicationwhich it may havein theexter! is subordinate and unavailing,and was his liability to the plaintiff, upon the

bankrupt the adventure in these stocks cise of this jurisdiction is unquestionable in a rightly so treated by the courtbelow. debt represented by the judgment, is

could have been closed so as to have left collateral proceeding in another form ; that the The only remaining question which discharged . The complaintnext alleges ,

something to the credit of the bankrupt ; ed bythe coure,which hasauthorityso do adjudge: requires notice, relates to the legal suffi- that thedebt represented by the judg
in other words the bankrupt did not owe and for and excess in it redress must be sought

in ciency of the assessment upon the stock- ment was created solely by the fraud of

his brokers anything at that time . True that tribunal.- [Ed. LEGAL News, holders, which this suit was brought to the judgment debtor, and that the debt

it is claimed on the part of the brokers McKENNAN, Cir. J. - The first assign-| recover. is not cancelled by the dischargein bank

that this transaction was in all respects ment of error relates to the admission in By virtue of the adjudication of bank- ruptcy ; and closes with the allegation

that of a loan from Wallace to Daniels of evidence of a record of proceedings in ruptcy and the appointment of an as . that this action was commenced upon

the amount of money necessary to buy bankruptcy in the District Court for the signee, not only was the control of the such judgment by leave of the Circuit

the stocks in question , and that they Northern District of Minois,against the bankrupt corporation over its assets, of Court ofOntagamie county ,andjudgment

simply held the stocks as security for Republic Insurance Company of Chicago, every kind , superseded, but complete is demanded for the amount alleged to

their loan, but it is equally apparent as assignee of which the defendant in domain over them was conferred upon be due upon said former judgment, with

from the evidence and from the nature error brought this suit. It was objected the assignee. He alone can sue for and interest.

of the transaction as developed by the to on the ground that it does not purport recover them , and whatever rights the The defendant answers this complaint

proof that Daniels was engaged merely to be a copy of the whole record , but it bankrupt had in reference to their col. and says, that after the rendition of the

in speculating upon the fluctuations in was admitted to show ( 1 ) , an assignment | lection he can claim and enforce . He is I judgment mentioned in the complaint,

STATEMENT OF FACTS .

Error to the District Court.
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ACT OF 1872.

STATEMENT OF THE CASE.

the parties to that judgment entered into could be issued upon the judgment, in a case where the allegations of fraud had been made to procure a certain in

a written stipulation, by which the plain against the body of the defendant, but in the original action were incidental dorsement, but the fraud was not the

tiff waived his right to an execution the question was, whether, in a new ac and immaterial, or in a case of an at- foundation of the judgment recovered.

against the body of defendant upon the tion upon the judgment, the defendant tempted remedy against the person of The judgment was held to be discharged

judgment, and expressly agreed that no could be arrested because of the fraud in the defendant in an action on the judg . by the bankruptcy proceedings, and not

execution should ever be issued against the original debt ; and in this state of ment. Upon the record , it would seem to be within the exception of the 33rd

the body of thedefendant in that action ; the case the principle above stated was that had there been no fraud there section of the bankrupt act , because the

and by which stipulation the defendant, applied. could have been no claim , and had debt in question was created by contract,

on his part, waived all errors in entering In the case of Mallory v. Leach, report- there been no fraud , and consequently and as the debt had been treated as a
said judgment and in all orders prior to ed in note, 14 Abb ., 449, there was a sim- no claim , there would have been no demand so created, it was held that the

the entry thereof, and further agreed ilar decision of the question. A judg. judgment. Accepting the record as evi: fraud was waived. The case is, there
that he would not take any appeal from ment was recovered in an action for dence of the character of the original fore, inapplicable to that under consider
the judgment or any of said orders. It fraud. Another action was brought up- cause of action , thedebt in this instance, ation.
was further stipulated between the par, on that judgment, and it was held that though now represented by a judgment, The demurrer to defendant's answer

ties , that said judgment should be and this second action was upon contract, was created by fraud, and so excepted must be sustained .

remain in all respects binding upon the and not for fraud, and the defendant by the bankrupt act from the operation D. G. Hooker for plaintiff.
real and personal property of the defend could not, therefore, be arrested . of a discharge. W. P. LIND for defendant.

ant, and that no other or further right of I have referred particularly to these Shuman v. Strauss, 52 N. Y., 404, is

the plaintiff than that of execution two cases, because they as strongly affirm cited by defendant's counsel . But that

against defendant's body , was relinquish- the principle of merger as any I find. was an action for the recovery of

We have received from the law firm
money

ed by the stipulation .
The case at bar must be distinguished only , and the summons was in theform of ROSENTHAL & PENCE, of this city , the

To this answer the plaintiff interposed from those cases. We do not have liere prescribed by subdivision one of the sec- following opinion :

a demurrer, and the question is , does the an action upon the judgment with an tion of the Code relating to the form of SUPREME COURT OF ILLINOIS.

stipulation set forth in the answer, con- accompanying proceeding to procure an the summons,which subdivision has ref

stitute a defense to this action ? arrest, on the ground that the original erence to actions upon liquidated de
OPINION FILED Oct. 6, 1875.

Annexed to the complaint, is a certi cause ofaction upon which the judgment mands. It washeldinsuch a case that THE CHARTER OF THE CITY OF CHICAGO ,

fied copy of the judgment record in the sued on was recovered, sprung from the upon the non -appearance of the defend

original action, from which it appears defendant's fraud. The question here is , ant, judgment being perfected upon an

1. MINORITY REPRESENTATION .-That under the

act of 1872 no formal submission of the question of

that that action was founded upon cer- whether the original cause of action was assessment of damages by the clerk , the minority representation was necessary .

tain alleged false and fraudulent repre- so merged in the judgment,and theorig . defendant is not concluded by the alle
2. NOTICE OF ELECTION . — That it was not a fatal

sentationsmade by defendant toplain- inal fraud so extinguished by the judg: gations of fraud in the complaint; but objection that the notice of the election did not

tiff in an exchange of property between ment, that it must now be held a debt that the plaintiff's right of action for, or 3.CHANGINGTHE POLLING PLACES. - That the

the parties . The gravamen of the com- whichwas discharged by the defend- remedy under the statutes by reason of common council bad the lawful authority to

plaint in that action, and the gist of the ant's discharge in bankruptcy.
the fraud, is merged in thejudgment. change the polling places.– TED. LEGAL NEWS,

action was fraud , The judgment render Judge Blatchford, in the case of Pat. The court, after speaking approvingly as

edwas in terms and form a simple money terson 1 , N. B. R. , 308, after stating that I understand their decision , of the doc
On the 10th day of April, 1872, the

judgment, no reference to the groundof the point involved was ,whetherthe trine laid downinthe case of Patterson , General Assembly of thisstatepassedan

action being mentioned therein. debtin that case was one excepted by 1 N. B. R., 308, and some other similar | act entitled , “ An act to provide for the

Dyer,J. - Sec. 33 of theBankrupt Act. sec . 33 of the Bankrupt actfromthe cases, say that they come far short ofthe incorporation,of cities and villages. "

provides, " thet no debt created by the fraud operation ofa discharge, says : “ It is claim of the plaintiff in the case then (Revised Statutes 1874, p: 211.)

or embezzlement ofthe bankrupt, or by claimed by the bankrupt that the debt decided , and a mere statement of the By the first section of this act it was

his defalcation as a publicofficer,orwhile being in the shape of a judgment,this character of that case, as already given, provided that wheneverone-eighth of

acting in any fiduciary character,shallbe court cannot, in applying the 338 sec- makes thecorrectness of that observa- the legal voters of anycity, voting at

discharged under this act ; but the debt tion, go behind the judgment to see tion of the court, obvious. the last preceding municipal election,

may be proved , and the dividend there whether the claim on which the judg Wood v. Henry, 40 N. Y., 124 , is also should petition themayor and council to

on shall be a paymeut on account of said ment was recovered, was created by cited .
submit to a vote of the electors of the

debt.” It is claimed by the plaintiff that fraud ; that the judgment which is now In that case the defendants , as com city , the question of becoming incorpo

the ground of the action in which the the only debt, was created by the claim, mission merchants, received certain
rated under said act, it should be the duty

judgment now sued on was rendered be, and not by the fraud, and that though property for sale from theplaintiff. ofthemayor and council to submit such .

ing fraud, the debt was not discharged the judgment was created by the claim , They sold the property but did not ac
question.

by the bankruptcy proceedings, and that and the claim by the fraud, yet the judg: count for the proceeds. These facts were
The 53d section of the same act provid

the stipulation in question did not ex mentwas not created by the fraud. alleged in the complaint,and so it ap- ed thatwhenever said act should be sub

tract from the judgment which at the This view is unsound . Wherever the peared that the defendants acted in a
mitted to a vote of the electors there

time of the bankrupt's discharge repre- debt, no matter whether it be in the fiduciary character, Judgmentwas taken should besubmitted at the same time for

sentedthedebt, the elementof fraud shape of a judgment or in any other form , by default. No order of arrest had been adoption or rejection,the question ofmi

upon which it was originally founded. was created by fraud , had its root and obtained during the pendency of the ac- nority representation in the city council.

It is claimed by defendant's counsel that origin in fraud, then it is not to be dis- tion , and the question was whether an
On the4th of January , 1875, the com

the original debt or claim was merged in charged . To hold that the recovery execution upon the judgment could be
mon council of the city ofChicago, hav

thejudgment;that to showthealleged ofajudgment, in an action where the issued against the persons of the defending received a petition signed by the

fraud, within the meaning of Sec. 33 of gravamen of the complaint is fraud , ants. A majority ofthe courtheld thatthe requisite number of voters, passeda res

theBankrupt Act, so as to make thedebt condones that very fraud by so merg- allegations ofthefiduciary characterof olution appointing the 23d of April, 1875,

inthiscaseonefrom whichthedefendingtheoriginal claimthatthe judgment the defendantswerenottraversable,and as the day for holding such election,and

ant was not discharged by the bankrupt. cannot be said to be a debt created by thatno execution could issue againstthe by said resolution submitted the question

cy proceedings, it must be disclosed by the fraud set out in the complaint as the person upon the judgment, because the ofbecoming incorporated under said act,

the judgment itself; that it wasnecessa- ground for recovering the judgment, cause of actiondidnotnecessarily im- without providing for the submission of

rily based upon the fraud, and that in would fritter away entirely the good port liability to arrest, the cause of ac
the question of minority representation .

anyevent, the stipulation made by the senseand plain intention of the 33d sec- tion and cause ofarrest not beingidenti- Itwasfurtherprovided in said resolution

parties gave to the judgmentthe charac- tion .” cal. In other words, upon trial, proof of that the polling places should be the

ter of a mere contract debt, which was The same principle is recognizedand the fiduciary relation was not indispensable sameas attheelection of State and coun

discharged by the debtor's discharge in appliedby Judge Lowell, in reWhite-torecovery. Here is a plain distinction ty officers,held in said city on the 3d day

When the original action between the conclusionsarrived at inthesecases here there corld have been no recovery ticewasgiven,by publication in a Chi.

house, 4 N. B. R., 63, andI think that between that caseandthis at bar ; for of November,1874.
On the 20th of March, 1875, a no

these parties wascommenced, and when are sound , when applied to a case in without proof of the alleged fraud, for
the judgment here sued upon was ren- which it appears by the record that the the fraud was the entire basis of the ac cago newspaper, that an election would

dered, there was no statute in force in original demand or cause of action tion . It was, in short, the sole cause
be held on the 23d day of April , 1875, as

this State authorizing an arrest of a de- sprung from fraud. Now , in the case at of action. Prouty v. Smith,51 N.Y., to whetherthecity should become incor

fendant or an execution against hisbody bar,whatdoesthe record show ? The 594, isin character andprinciple like porated under said act:

in a case where fraud in contracting a complaint in the action in which the Wood v .Henry, while Roberts v . Prosser,
The notice gave no information as to

debt or incurring an obligation was the judgment sued on was rendered, shows 53 N. Y. 260, enforces the principle apº the places where the election was to be

sole ground of action. It was notuntil a cause of action springing exclusively plied in the case at bar as distinguished held, and containednothing in regard to

1868 that a statute was enacted , author- from alleged fraudulentrepresentations from the other cases cited . I do not the question ofminorityrepresentation.

izing an arrest in such a case. So that, in an exchange of property. It was not think Bangs v. Watson , 9 Gray, 211 , is
On the 16th of April, 1875 , the common

although the parties seem by their stip: an action uponcontract with immaterial applicableto the question wehavehere. council passed anotherresolutionfixing

ulation to have supposed thatthe right allegations offraud ,butit was an action Theoriginal cause of action in that case otherplacesforholdingsaidelection,

to an execution against the body in that grounded solely upon the fraud. The arose upon contract. Judgment was re
than those specified in the resolution of

action then existed, in fact it did not summons in the action was not upon a covered, and it was held that there was
the 4th of January above named.

exist . This being so, that stipulation liquidated money demand, but in terms a merger of the original indebtedness in Under the resolution of Jan. 4, there

becomes insufficientas adefense to this demanded relief as it should in an action the judgment, and that thejudgment would have been ninety-two polling

action , iftheaction itself can bemain to recover unliquidated damages. The did not,withinthe provisions of the in- places, while under the resolution of

tained . For it is apparent, thatthe issue joined between the parties wasup- solvent'law of Massachusetts, constitute a April16th there were but twenty ; one

plaintiff's demurrer to the defendants on the question of fraud as appears by claim for necessaries notdischargeable ineach ward in the city ; there being

answer reaches back to the question the complaint and answer. There was under the act, although the original de twenty wards.

whether the original demand , debt or a trial by jury and an assessment of dam- mand was fornecessaries. The language of
An election was held on the 23d of

judgment was discharged by the defend ages, and a judgment upon the issue of that act was: “ No discharge of a debtor April, 1875, the result of which , as declar

ant's discharge in bankruptcy , and con- factinvolvedwas entered on the verdict. shall bar any claim for necessariesfuredbythecommon councilupon a canvass

sequently, whether thisactionwilllie. Was it necessarythatthe judgment on nished to such debtor.” The language of thevotes,wastheadoption of the act

Thereis some conflictof authorityupon its face should show that the ground of of the 33rd sectionofthebankruptlaw of 1872 asthe city charter.

the question , as to whether the recovery the action , or that the origin of the plain. is : “ No debt created by fraud shall be
Tbis result was announced on the 3d

of a judgment upon a debt fraudulently tiff's demand was fraud, in order to make discharged under this act." The Massa- of May, 1875, and from that date the city

contracted merges the original cause of it a case ofa debt or demand created by chusetts statute specifies the claim in claimed tobe incorporated undersaid act.

action , so as to relieve from liability to fraud not dischargeable under the bank- the form in which it exists at the time On the 14th ofMay, 1875, there was

arrest, even where there is a statute rupt law ? I cannot think so . As the of insolvency proceedings. It must, filed an information in the nature of a

authorizing arrests in civilactionsfound recordof the action showsa materialand then , to beexcepted from the operation quo warranto against the city of Chicago,

ed upon fraud .Inthe case of McButt traversableallegation of fraud as its sole of a discharge, be in theformofaclaim askingthatthecitybe required to an:

v. Hirsch , 4 Abbott,441, itwas held ,that foundation, the debtor demand may for necessaries, and it is not in such swer bywhatwarrantit claimed to use

inan action upon a judgment recovered fairly be said to be one founded in fraud, form when in judgment. The language and enjoy the franchises conferred by

upon adebt fraudulently contracted , the and the actionto beone founded upon ofthebankruptact requires an inquiry said act of 1872,

defendant was not liable to arrest on a debt or claim from which the bank into the origin, the creation of the debt,
The court below sustained demurrers

the ground of fraud inthe original debt, rupt's discharge would notrelease him ." andifcreaied by fraud,it is not tobe toseveralpleas of the defendant, and

and that theoriginalcause ofactionwas in re Whitehouse, 4N.B. R., 64. The held discharged . Inthecase ofPalmer gave a judgmentof “ ouster;" Fromthat
merged in the judgment recovered upon distinction must not be ignored between v. Preston, 45 Verm ., 156 , cited byde- judgment the city brings this appeal.

it. It will be observed here , that the the question as it presents itself in the fendant's counsel, the action was upon Opinion of the Court, by SAELDON, J.

point was not, whether an execution | case at bar, and as it would be presented contract. Fraudulent representations In view of the statement made by
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same

" Whenever
this act shall be

submitted be voted upon by the legal voters
of said required

length
oftime,and the elections

was not thirty days' notice
given that

the counsel for the appellee, that the of an ordinance directing that there the irst se ion of the act , did, in the ly affected by the want of a previous

fifth plea sets up all the facts pre- shall be subunitted such question when resolution by whicii they sub knowledge of the place where the elec

sented in the other. pleas, and on the statute itselfsays there shall be a sub- mitted the question of incorporation, tion was to be held. As to the notice

which depends the validity of this elec. mission of it ? It would be superfluous appoint the time and places of the elec. not stating that minority representation

tion, and that for the purpose of decid for the mayor and council to appoint a tion, and such resolution was, on the 6th would be submitted to be voted upon,

ing the substantial questions present time and place at which a vote should be day of January, 1875, published in a there is, as before remarked , no express

ed by this record, it will only be neces taken on the question of minority repre- daily newspaper in Chicago, the corpor- requirement of the statute that the no

sary for the court to direct its attention sentation distinctly , because, whenthey ation newspaper, in which it was re- ticeshould so state. The act, as we hold,

to this plea, and as the opposing counsel had appointed a time and place for the quired by law that the proceedings of by its own force, authorizing a vote upon

state that if the fifth plea be a good one, vote upon the question of incorporation the common council should bepublished. the question of minority representation,

it disposes of the case, we shall confine under theact,there was then already fix. Had any electors wished to ascertain without the formal submission of it hy

ourselves to tbe question raised and dis- ed a time and place for voting upon the the places of election , beyond what the the common council , and the act also fix

cussed under the fifth plea, to which a question of minority representation, notice informed him ,themeans of know- ing the time and place of the vote upon

general demurrer was sustained . This namely, the same time and place with ledge were at band by recurring to the the question, viz : the time and place of

plea sets forth in detail all the steps the vote upon incorporation so expressly recordsof the common council, the body voting upon the question of becom

which were taken about the submission fixed by the act itself. There was,more. whose duty it was to appoint the places, ing incorporated under the act, the elec

of the question of incorporation here in lover, the action of the city councilupon as the lawinformed him .
tion upon the question of minority rep

volved , and, owing to its great length , the question of minority representation An analogous case with the present is resentation might be legally holden, wo

we will omit to give the plea in full, recognizing and virtually declaring its that of The Chicago and Iowa Railroad think , without notice having been given

deeming.it unnecessary to do so for the submission . The plea avers that onthe Company v . Pinkerton , decided at the of it. Theelectors may be well presum
purpose in hand .

19th day of April, 1875, the common September term, 1873, of this court, ed to know when an election , fixed by

It is insisted, on the part of the relat- council adopted and spread upon its which was the case of an election by law at a certain time and place, is to be

ors, that the election as set forth in this records a resolution directing the city a town , as to whether it would make held. The case in this respect oftheques

fifth plea was invalid on three different clerk to cause to be printed one hundred a donation to the railroad company tion of minority representation,weare of

grounds, all of which appear in the plea. thousand ballots with the words, “ For of $ 75,000 in bonds. The statute re- opinion , falls within the general rule laid

First — The act of 1872 required the minority representation in the city coun- quired that the petition for the election down in Dillon on Corporations, Sec.Ed.,

question of " minority representation ” tocil," and one hundred thousand ballots should state the amount of the bonds, 316. Elections fixed by law at a certain

be submitted to the popular vote at the with the words “ Against minority repre: the rate of interest they were to bear, time and place, may be legally holden al

sametime with the question of the sentation in the city council,” printed and the time when the bonds should though notice has not been published or

adoption of the new charter, and that on the ballots, and to see that the same be payable, and that notice should be given, but if the time be not defined by

this was not done.
were properly distributed among the given of the election, " stating fully statute and is to be fixed by notice, theno

Second — The notice of the election as wards and delivered to the judges of elec- in the notice the object of the election .” tice required is imperative, and see Coo

set forth in the plea was fatally defective, tion on the 23d of April, 1875, and that The notice said nothing about the length ley, Const.Lim .,603; The People v. Cowles,

in not stating the places where the elec- in pursuance of the resolution the bal , of time the bonds should run or the rate 13 New York, 350 ; The People v. Hart

tion was to be beld, and the two ques. lots were so printed and distributed, and of interest they should bear. The peti- well, 12 Michigan, 508 ; Foster v. Scarff,

tions upon which the vote was to be were, in fact, distributed among the tion filed with the town clerk complied 15 Ohio St., 532 ; State v. Goetz, 22 Wis

taken .
voters before and at the election, and with the requirement of the statute. consiu, 363.

Third - The resolution of the common that said proceedings of the common The notice stated that a petition had So soon as the time and place were

council of the 4th of January, 1875 , di- council, embracing a copy of the resolu- been filed in the town clerk's office for appointed of the election on the question

recting that the polling places should be tion , were published in the corporation an election as to whether the town would ofbecoming incorporated, then the time

the same as at the election of State and newspaper of the city on the 21st day of make a donation to the company of and place for the voting upon the ques

county officers,held on the 3rd day of April, 1875 ; that thevoters at such elec- $ 75,000 in bonds. An objection to the tion of minority representation was fixed

November, 1874 , in said city of Chicago, tion did vote upon the question of mi- validity of the election because the no- by law as at the same time and place with

was, as to this provision , rescinded by a nority representation ; that returns of tice was insufficient in the particulars the former. Notice of such former elec .

resolution ofthe council passed April 16 , such votes were made,and the result as above named, it was held that the petition taken with the law would serve as

1875, by which otherand different polling declared by the common council upon tion on file in the clerk's office afforded notice of the election upon the question

places were fixed , and this was done only a canvass of such votes, was that a ma- information how long the bonds were to of minority representation.

seven days prior to the day of election . jority of the votes cast at such election run and their rate of interest, and that The third ground of objection to the

which was held at the polling places fix on that subject were against minority the notice in connection with the peti . validity of the election is the cbange made

ed by the resolution of April 16. The representation in the city council. We tion was sufficient. by the common council April 16 , 1875,in

first two sections of the act under con must think that the electors right So here , the notice given in connection the places of holding the election . The

sideration are as follows : fully voted upon this question ; that their with the resolution of thecommon coun. plea avers that on that day the common

“Be it enacted , etc. First. That any city vote upon it was a valid one, although cil fixing the polling places, we are of council had definitely ascertained that

now existing in this State may become there had been no formal submission of opinion sufficiently fulfilled the require: several ofthe places atwhich thevote was

incorporated under this act in manner the question by the common council- ment ofgiving “ notice of such election, ” taken at the November election , 1874,

following : Whenever one-eighth of the that the act authorized such vote. although the notice itself did not state could not be procured for such purpose for

legal voters of such city voting at the We are of opinion then , that the ques- the places where the election was to be the election to be held on the 23d day of

last preceding municipal election shall tion of minority representation should be held . Any elector wishing information April , 1875, and that thereupon the com

petition the mayor and council thereof regarded as having been submitted to upon that subject was referred by the mon council passed a preamble and reso.

to submit the question as to whether the popular vote at the same time with law to a source of information - the rec- lution declaring the ascertainment of

such city shall become incorporated un- the question of theadoption of the new ord of the proceedings of the common such fact, and did thereby fix as the

der this act, to a vote of the electors in charter. Wearriveat this conclusion with council . Electors must be supposed to places where the election should be held,

such city, it shall be the duty of such the less reluctance from the fact that have knowledge of such a public law , one place in each ward of the city , nine

mayor and council to submit such ques- the submission is not a finality ; the stat. and one notified as about to be submit or more of which places were the same

tion accordingly, and to appoint a time ute providing that at any subsequent ted to their action for approval or rejec. ones fixed by the first named resolution

and place or places, at which such vote time, not more than once in two years, tion . Viely v. Thompson ,4+ Ill . , 9 , and of Jan. 4, 1875, and the remainder were

may be taken, and to designate the per the question of minority representation Harding v. R. R. Co. , 65 id ., 90, are refer in the vicinity of the polling places of

sons who shall act as judges at such elec.sball be submitted to the popular vote red to as cases where this court has held such wards as fixed by said resolution of

tion ; but such question shall notbe sub on the requisite petition . special elections to be void when held Jan.4,1875, and that such preamble and

mitted oftener than once in four years. As to the second ground, that of de- without the required notice . Weregard resolution were published in the corpor

Second-The wayor of such city shall fective notice of the election, the notice these cases as quite distinguishable from ation newspaper on the 18th of April,

give at least thirty days' notice of such was as follows : the one under consideration. The one 1875, and that the places at which the

election , by publishing a notice thereof was an election as to levying a county elect.ons was to be held were before the
ELECTION NOTICE.

in one or more newspapers within such

“ MAYOR'SOFFICE, CITY OFCHICAGO, tion by acounty to thecapital stock for a to the voters of the city.

city ; but if no newspaper is published

tax , the other an election as to a subscrip- 23rd day of April, 1875, generally known

therein , then by posting at leastfive cop- that on the (23) twenty-third day of
March 20, 1875. - Notice is hereby given railroad company. In both cases the This change in the polling places was

ies of such notice in each ward ."Article4of the act headed“ Elec- A pril, 1875, an election will be held in statute required noticefor a specified madebythelawful authority, the com

mon council , and the electionwas held at

tions " in section 53 provides :
the cityofChicago, at which said election.The notices given werenot for the the places last fixed. To be sure, there

question be

to the qualified electors of any city for invalid on thataccount. There be held
adoption, there shall be submitted at city , as to whethersaid city shall become

was there a violation of an express stat- places, but there was thirty days' notice

thesame time for adoption orrejection, incorporatedunder an act of the general utory requirement. Here, as'hasbeen of the time of the election . It must be

the question of minorityrepresentation assembly,entitled ' An actto provide stated,there was no violation of any ex- | admitted thattheremay be cases where a
in thecity council or legislative author for theincorporation of cities and vil

press requirement of the statute. notified place of holding an election mayity of such city. At the said election lages ,' approvedApril 10, 1872.

the ballots shall be in the following
“ H. D. Colvin, Mayor. "

The places only , and not the time of be properly changed without notice

holding the election are here involved. thereof; as , for instance, where a build.

form : ' Forminority representation in The alleged defect in the notice is in the place of holding an election would ing designated for such purpose should

the city council,' or against minority not stating the place where the election seem to be one of the least important of be destroyed by fire.

representation in the city council.' ” was to beheld, and the two questions thethings pertaining to the notice, espe There is reason to believe, from the

Then follow in tbe same section provi upon which the vote was to be taken. cially when the place is not to be fixed circumstances, that the places at which

sions for subsequent submissions, in case The first section of the act provides by the notice, but is fixed by public au- the election was held were generally

the first vote is against the propositions, that the mayor and common council thority, as in this case by the legislative known to the voters of the city before

and provisions as to the canvass of the shall submit the question of becoming body of the city . the day of election .

votes and the effect of adopting minority incorporated under the act, and appoint Previous notice of thetime may be im It is not seen wherein the change
representation.

a time and place or places at which the portant to enable the voter to arrange made was calculated to produce any in

As respects the first of the foregoing vote may be taken. The second section beforehand with a view thereto . Notice jurious effects, and we are of opinion

reasons for holding the election invalid, as to notice, pruvides that the mayor for the full prescribed length oftimemay that it should not, under the circum

that there was a failure to submit the shall give at least thirty days' notice of be essential, to afford opportunity for instances, be held a sufficient ground to

question ofminority representation, it is such election by publishing a notice formation and consideration , in order to invalidate the election .

contended that that particular question thereof in one or more newspapers within enable the voter to vote intelligently . Appellee has assigned cross- errors on

should have been submitted by the pass - the city. There is no express require . But it would not seem to subserve any the ruling ofthecourt below in sustaining

age of an ordinance by the city council, ment that the notice should state the important end that the voter should have demurrers to certain replications to the

directing its submission, and by a notice places where the election is to be held , previous notice for any length of time of third amended plea. But as application

given by the mayor, stating the fact of or that the question ofminority represen- the place for holding the election. There was made to the court below , by the

such submission. Certainly , the statute tation was to be voted upon, but only was here a polling place appointed in defendant, after the filing of the fifth

does not expressly require this. It is that thirty days' notice shall be given each elector's ward. Had an elector, on plea, for leave to withdraw the third

silent as to by whóm , or how, the ques- “ of such election by publishing a notice the morning of election day , been desir . plea, which was refused , and as appel

tion of minority representation shall be thereof,” that is , of an election , as to ous of voting, but did not know the place | lant's counsel state in their brief that

submitted . Thelanguage, “ There shall / whether the city shall become incor of the election, he obviously might have they do not desire to rely upon this plea,

be submitted at the sametimefor adop- porated under the act. ascertained it at once , without difficulty, and are content that it shall be treated

tion or rejection the question of minority Acco to the avermentof the plea, upon inqniring ; and it is not perceived as abandoned , we shall regard it as not

representation ," etc. What the need the common council , in pursuance of wherein he was subject to be prejudicial. I in the record, and not consider the cross
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errors .

- DISCLOSED AND

PRINCIPALS - AGENT.

The defendant had the right to the sum of $ 5,000 to a merchant in Chi- used in the case cited is to beunderstood terest by the levy of an attachment to

withdraw the plea, and the courtshould cago, for merchandise sold to him prior with reference to the facts of that case, secure the payment of tbeir claims than

have granted leave to do so. to thepurchase from Mack, Stadler & Co. , and is not authority in support of the they would have done by a voluntary

Being of the opinion the demurrer was some of which indebtedness had become view that an attaching creditor under conveyance made by the debtor himself

improperly sustained to the fifth plea, the due,and the inability toobtain further the circumstances of such a case as the forthe same purpose.

judgment will be reversed and the cause credit there bad induced him to resort to present stands in the same position as It is the general rule that a better title

remanded . the Cincinnati market for the purpose of an innocent purchaser for value. In is not obtainable from anyone than he

Judgment reversed. getting goods on credit . Martin v . Dryden et al., 1 Gilm ., 188, possesses.

Wehave no doubt, from the evidence, where there bad been a sale and convey But the levying of an attachment

Through the kindness of Josiah H. of the Urbana stock and the amountof corded, this courtheld that an attaching ceptional instances, whereone can ac
that the representations as to the value ance of real estate, but the deed not re comes within none of the recognized ex

BISSELL, of the Chicago bar, we have re- theindebtednessthereon,were falseand creditorwithoutnotice of the prior deed quire from another a greater interest in

ceived the following opinion : fraudulent, and that the goods were sold would hold the land as against the prior property than such other himself pos

SUPREME COURT OF ILLINOIS. upon the faith of these representations, purchaser. But that was under our re sesses. We perceive no laches on the

OPINION FILED JUNE 16, 1875.
and that no valid title passed to the pur- cording act containing theprovision that part of the vendors in the exercise of

chaser, but that the purchase was voida- all deeds and title papers shall take effect their right of avoiding the sale. It fol

FREDK . SCHWEIZER,impl'd ,etc. v.JAMES M. Tracy. ble at the option of the vendors, on the and be in force from and after the time lows then that the right of possession

Appealfrom Champaign county.
ground of fraud in the making of it, of filing the same for record and not be and property in the goods was in Mack,

SALE - FRAUDULENT REPRESENTATIONS
whilst the property remained in the fore, as to all creditors and subsequent Stadler & Co ; that their suit of replevin

RIGHTS OF ATTACHING CREDITORS.
bands of the vendee. Thepointis made purchasers without notice ; and as to was rightly brought, andthat there is no

1. SALE - FRAUDULENT REPRESENTATIONS --Un
der the evidence in this case the court finds that by appellee that Weil was doing business them all such deeds and title papers liabilityupon the replevin bond forthe
the representations as to the value of the Urbana in the name ofBlack , and so known by shall be adjudged void, until the same non -reiurn of the property replevied.

stock, and theamountof the indebtedness there Mack, Stadler & Co.,and that they ship- shall be filedfor recordin the county The findingand the judgmentof the
on were false and fraudulent,andthat the goods pedthegoods in the nameof Black, and wherethe land may lie . Gale’s Statutē, court below beingmanifestlyagainst the

and that no valid title passed to the purchaser, that these circumstances should , in some 661,8 5. evidence the judgment is reversed .

but that the purchase was voidable atthe option way, disentitle Mack , Stadler & Co. to In the cases above cited the attach Judgment reversed.

makingof it, whilstthe propertyremained in the questionthe validity of the purchase ments were sustained against prior pur HOADLY, JOHNSON & COLSTON, and Som.

hands of the vencee. from them . chaser in obedience to plain rules of law . ERS & Wright for appellants.
2. Rights OF ATTACHING CREDITOR. - Held, that Whether Weil was acting either for In the first case the rule of the common SWEET & Day for appellees.

the vendors discovering the fraud, might, wbile
the goods remained in the hands of thefraudu himself or as agent for Black is immate- law made the prior sale ofthe goods

leni vendee, replevythem , but had the vendee, rial . In either case the effect upon the without the delivery of possession void

before the reclaiming of the goods by the vendors sale, of the fraud and false representa as against creditors . In the second case
LIV. NEW HAMPSHIRE.

sold them to an innocent purchaser for value tion's would bethesame, it being mani- a statutory enactment declared the prior
under the decisions of the Supreme Court, the WE are indebted to Hon. John M.
purchaser would have acquired a valid titl to fest that the goods were not parted with deed void as to creditors until it was re

the goodsthat an attaching creditor could at because of the credit given toeither Weil corded . Butinthecasebefore us the SHIRLEY,Official Reporter, for advance

fraudulent vendee in the property seized , he had or Black , but because of the representa- attaching creditorhas no such plain rule sheets of the 54th New Hampshire Re

not an absolute title, but only a voidable one,sub- tions of the value of the Urbana stock of law to invoke in his behalf. He can ports, from which we take the follow
ject to be avoided by the defrauded vendors,the and the amount of the indebtedness cite the doctrine that where personal

same right of avoidance of the fraudulentpur: thereon. Butit is supposed that there propertyhas beenobtainedby means of
ing head-notes :

dee himself existed against his attaching creditors. was fraud here on the part of Mack , Stad- a fraudulent purchase,a bona fide pur A person who would justify his acts as

-ED. LEGAL News. ]
ler & Co. in assisting Weil to perpetrate chaserthereof from thefraudulentvendee a public officer, must show that he is

SHELDON, J.
a fraud upon the community, which foravaluable consideration ,without such an officer de jure.- (Opinion by Fos

This was a suit upon a replevin bond should debar their rights to avoid the notice, will acquire a good title. But TER, J .) - Roberts y. Holmes, p. 560.

which had been given by appellant as sale that does not embrace the case of a mere A collector of taxes, deriving bis au

surety, and Mack , Stadler & Co. as prin The matter ofthe use of Black's name attaching creditor. He cannot be re- thority from the appointment of select

cipals,inanaction of replevin commenc- by Weil in the manner it was,was un gardedas such a purchaser, or be view- mende facto, is an officer de jure,

ed by the latter in the Circuit Court of derstood by the Chicago creditors as welled like a mortgagee, who is considered
This court has power to allow the

Champaigne county on the 22nd day of asby Mack, Stadler & Co. It was not a quasi purchaser. The claim of an at- amendment of town records conform

October, 1872, to rocovera lot of mer- shown how'any onewasdefrauded or taching creditor to protection is not of ably to the fact.

chandise previously sold by them and likely to be so by the conduct of Mack , equal strength with that of a bona fide CONTRACT UNDISCLOSED

then in the possession of the sheriff of Stadler & Co. They simply knew that purchaser for a valuable consideration.

said county , taken under a writ ofattach- Weil was carrying on business in the He parts with nothing in exchange for Where a principal carries on business

ment against the vendee of the goods name of Black, and bought and request the property, nor does he take it in sat- in the name of his agent as a business

from Mack , Stadler & Co., sued out Oct. ed the goods to be shipped in the name isfaction of any precedent debt. The name, the principal is liable upon a con

18th , 1872. of the latter, tbat Weil was owing some property is merely seized for the purpose tract made by his agent for him in the

Mack, Stadler & Co. having been non- $ 500, and perhaps that Black was insol- of having it afterward so appropriated. agent's name, whether it is verbal or

suited in their action, a return of the vent. We discover nothing in this which The attaching creditor by means of his written ; and if written , whether it is

property replevied awarded and failure should deprive Mack, Stadler & Co. of attachment obtains but a lien. . It is a negotiable or not,and whether the agent

therein , this suit was brought against the redress for a fraud practiced upon them well settled rule, certainly of equity, that disclosed his agency or not.- (Opinion

principals and surety in the replevin inthe purchase of the goods. the general assignees of a bankrupt by HIBBARD, J.) - Chandler v. Coe,p . 561 .

bond. No service , however, was had Coming, then, to the conclusion that take bis estate subject to every equitable An undisclosed principal is liable to

upon Mack, Stadler & Co. , nor did they wedo,that Mack, Stadler & Co. discov - claim which exists against it by third be sued and entitled to sue upon an ex
enter their appearance .

ered the fraud practiced upon them persons; and so it is with judgment | press verbal contract, and also upon a

Appellant pleaded, in substance,to the whilst the goods remained in the bands creditors, as respects the lien of their simple written contract not under seal,
declarationunderthe statute in that be- of the fraudulent vendee, and replevied judgment. Ex parte Howe, 1 Paige,125. but not upon anegotiable instrument,

balf,that the merits of the suit in re- them , they could have successfully main. As to such assignees the SupremeCourt madeby his agent for him in the agent's

plevin were not determined in that suit, tained their action . The question is pre- of the United States say : “ In cases like

and that at the time of the commence sented whether the attaching creditor this the assignee stands in place of the A disclosed principal is not liable to

ment thereof, andnow ,Mack,Stadler & here, or the sheriff,by virtue of his writ bankrupt; his rights are theirrights, and be sued nor entitled to sue uponawrit

Co.were,and are the absolute owners of of attachment, acquired any otheror theirs, like thelien of judgmentatlaw, ten contrar made by his agent for him
the goods replevied and entitled to the greater title than the fraudulent vendee are subordinate to all prior liens legal in the aven name.
possession of the same. possessed. Had the vendee, before the and equitable, upon the property in A principal is not liable to besued nor

Upon replication filed traversing the reclaiming ofthe goods by Mack,Stadler question. Gibson v. Wharden, 14 Wal- entitled to sue upon an implied contract

fact of such ownership and rightof pos- & Co., sold them toan innocent purchas- lace, 249. In Tousley v. Tousley , 5Ohio arising from the passageof the consider

session issue was joined, and upon trial er for value,no doubt,under the decision St., 78, it is held that a judgment credi- ation between his agentand the other

by thecourt, without a jury, it was found of thiscourt,the purchaser would have tor is notapurchasernorentitled tothe contractingpartywhere there wasan
in favor of the plaintiff below , and judg- acquired a valid title to thegoods. Jen- privileges of that position . It is there

ment rendered for $1198.58 damages, nings v. Guy et al., 13 Ill., 610 ; M. C. R. said : " So far as the statute goes in giv- whether verbal or written, unless an ac
express contract in the agent's name,

from which defendants appealed . R. Co. v. Phillips et al. , 60 Ill . , 190 ; ing him ( a judgment creditor) a prefer- tion might be sustained by or against

It is first objected that the court below Young et al. v. Bradleyet al. , decided at ence over mortgages not perfected by de him upon the express contract.

erred in admitting in evidence , against the September term , 1873. livery to the recorder, his rights are ab Where an agent is sued upon a writ

the objection of the defendant,the dep The case of Burnell v. Robertson , 5 solute, but for everything else, he is re ten instrument executed in his own

osition of Isaac H. Mack of the firm of Gilm ., 282, is cited as sustaining the doc- mitted to general principles; and upon name, whether it is negotiable or not,

Mack , Stadler & Co., which had been trine that an attaching creditor stands in general principles it is very clear that he and whether he disclosed his agency or

taken in the replevin suit. Upon peru- thelight of a purchaser, and is to be pro- acquires a lien only on the interest of not, parol evidence that he contracted

salof the deposition wedo not discover tectedas such . That was a case where his debtor,and is bound to yield to every onlyas agent is not admissible for the

in it anything of such injurious effect to the debtor had title to the property , and claim that could be successfully asserted
the appellantas should cause a reversal the controversy was between a prior against him . See also Drake onAttach- purpose of discharging him from liability .

of the judgment, even were the deposi- purchaser from the debtor who had not ment, % 220 ; Nathan v. Giles, 5 Taunt. ,
tion improperly admitted in evidence obtained possession ofthe property , and 558. The only difference as effects the ADMISSION OF ATTORNEYS IN NEW YORK .

We will not, therefore, stop to discuss a subsequent attaching creditor ; and in present question between the lien of a - On the 22nd of last month the Judges

the question of its admissibility . reference to such a state of facts thecourt judgment and one acquired by attach
of the court of appeals so amended the

It is further assigned for error, that the say : " In case of two sales of personal ment is, that one is general and the

finding of the court below is contrary to property, both equally valid , his is the other is specific. We are unable to see rules relating to the admission of attor

the law and evidence. better right who first gets possession of that this distinction should change the neys as to provide that an allowance of

The record discloses that Mack, Stad- the property, and the attaching creditor rule in its application to a case like the one year shall be madeto applicants

ler & Co, were wholesale dealers in cloth- stands in the light of a purchaser, and is present. Nothing was here attached who are graduates of any college or

ing in the city of Cincinnati ; that one to be protected as such ." That is, the but the interest of thedebtor, and fraud- university , who in their course of study

C.K.Weil,doing business in the town attaching creditor stands in the light of ulent vendee in the property seized. He shall have been instructed in the theory

of Urbana, in this State , in the name of a purchaser, not necessarily as against bad not an absolute title, but only a and general principles of jurisprudence,

his father-in -law ,Moses Black, purchas- the world , but as against another pur- voidable one, subject to be avoided by and in the historical development of the

edat the store of Mack, Stadler & Co., on chaser, the creditor having, by virtue of the defrauded vendors. The sameright constitutional law of the United States

the 6th of September, 1872, the goods his attachment, first obtained possession of avoidance ofthe frandulent purchase andGreatBritain. The proof of which

which were afterwards replevied , in val of the property; thus acknowledging which they had against the fraudulent shall be thecertificate of the president

ue about $ 1900, on credit, stating to them the common doctrine respecting the sale vendee himself, we are of opinion exist of the college where such applicant

that the stock which he then had on hand of personal property that a sale without ed against his attaching creditors. Had graduated to the satisfaction of the

at Urbana amounted in value to about possession is void as against subsequent he made an assignment of the property supreme court, that he has been taught

$ 4800 ; that he had a considerable purchasers and creditors. This is the for the benefit of these attaching credi. and has sustained a satisfactory examin

amount of outstanding debts due him ; full import of that decision . But in the tors , the assignee would have taken only ation in said studies, specifying the

that hedid not owe to exceed $ 500, and case atbar the only title of the debtor is such interest asthe assignor had in the same, and no other allowance shall be

this in Louisville , and that heowednoth- one acquired by fraud andfalse repre- property – his voidable interest. We made tosuch applicants, for study prior

ing anywhere else. The fact was that sentations and voidable at the option of can not seeupon what principle the to the time of the graduation , which

Weil was, at the time, indebted in about the vendors . The general expression I creditors could require any greater in time sball be made to appear."

name .
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FIRE COMMUNICATED FROM PASSING ENGINE.

ours .

CHICAGO LEGAL News thattheestablishments are identical, or political bodies, are of little value, as au- thisvolume should be addressed to Mr.

thority , before the courts. There is too Wilson, at Indianapolis.

CONNECTING LINES - LIMITING LIABILITY . much of partisanship in them to stand LEADING CASES ON THE LAW OF TORTs De

LeI vincit .
The Supreme Court of the United as precedents for our courts, TERMINED BY TIE COURTS OF AMERICA

States in Evansville and Crowfordsville We do not mean to say tbat Mr. AND ENGLAND. With Notes. ' By Mel .

MYBA BRADWELL , Editor , ville M. Bigelow , Boston : Little,
R. R. Co. v . the Androscoggin Mills, 32 McCrary has not made a valuable work

Brown and Company. 1875. Sold by

Leg. Intel . , 355, held where the provision for lawyers generally. His text is well E.B. Myers, Law Bookseller, Chicago.

CHICAGO : OCTOBER 9, 1875.
this company will not be liable for loss written and lucid , and we have not ob

The mechanical execution of the vol

or damageby fire from any cause what- served that he has misstated a proposi- ume is not liable to criticism . Mr. Big

was printed upon defendants ' bill
tion of law ; but we think that he has elow, as a law writer, is well and very

Aublished EVERY SATURDAY by the
of lading, who were a Railroad Company,

omitted several subjects and many favorably known to the profession in

CHICAGO LEGAL NEWS COMPANY, and who advertised and took freight
cases which he might have introduced , America. It is a sufficient compliment

through from the south to Boston pass
and he has thus rendered his book of to the book to say it is just such an one

ing over their line and other lines, that much less value to the courts and the
as might be expected from Mr. Bigelow.

TERMS : -TWO DOLLARS per annum, in advance this limited their liability on any part profession. The courts do not, nordo He says the work is the result of an at

Single Copies, TEN CENTS .
of the route. the lawyers care, for the opinion of plain tempt to furnish for ready service a col

Mr. McCrary, unless supported by the lection of recognized authorities on the

We would ask all our sub adjudications of the courts. It is very existing law of torts,with a consideration

The Supreme Court ofMissouri,in Les rarely that a text book is referred to by oftherise and growth of the law as thus

scribers, who have not al- ter v. The K. C. , St. J. & C. B. R. R. Co., the English Courts, and they should be represented, followed by a statement in

ready done so, to at once 2 Central Law Journal,641, held when the omitted much more frequently by greater detail of its present aspect ; that

forward us the required two fire escaped from one of defendant's en especially wearywhen he came to the tion of the typical branches of thesub

plaintiff's evidence tends to show that
We think Mr. McCrary grew he has confined himself to a considera

dollars and twenty cents , to gines, and was communicated to plain- topic of special elections. Upon a brief ject, omitting bailments, marine torts,

renew their subscriptions
tiff's premises, and the defendant offers examination of the authorities in two or statutory torts and the torts of persons

evidence tending to prove that such three States, we find the following im- under legal disability. In short, the

and pay the postage.
engine was provided with the best portant cases omitted from his work up. object of the work is to present a fall

known appliances for preventing the

We call attention to the following escape of fire, that the fire in question 44 III .. 9 ; People v. Salomon , 46 III . , 420 ; trines of the law of torts . We do noton this topic, viz : Viely v. Thompson , and complete view of the essential doc

opinions, reported at length in this issue : could not have escaped therefrom , and People v. Gochenover, 54 III., 123 ; Hard- remember to have seen a volume of lead

BANKRUPTCY - CLAIM OF Person HOLD- that its employees were, at the time, in ing v.R. R. Co., 65 III., 90 : Knox county ing cases prepared with as much skill ,

ING STOCKSON A Margin.—The opinion the exercise of due care, it is error to

of theUnited States District Court for permit the plaintiff in rebuttalto show 3 Iowa, 313 ; State v. Young, 4 Iowa, 563 ; labor bestowed as this one .

v. Davis, 63 Ill . ; McMillan’v. Lee county,
or one upon which there was as much

It tookthe Northern District of Illinois, by that other fires had been occasioned in Fort Dodge City , etc. v. District, etc., 17

BLODGETT, J.,inacase where a stock that neighborhood aboutthattime by Iowa,85 ; 22Wis

. ; 363 State v. Lutfring. notes than it would to write anordinary

more time and labor to prepare the

broker purchased stocks for a bankrupt sparks emitted from passing engines be
The validity of railroad bonds, spe- treatise ; they contain the very essence

before his bankruptcy , held them until | longing to the defendant.
cial taxes, location of county seats and ofthe law reduced to the smallest pos

after, sold them without notice, and then PATENT—NEW ARTICLES OF MANUFAETURE. city charters depend upon this branch sible compass. The following is the or

filed his claim against the bankrupt's
The Supreme Court of the United of election law, and its knowledge is of der of subjects in this volume : 1. De

estate for the difference between what states in the Rubber- Tip Pencil Co. v. more value to the public than the ability ceit, Slander and Libel, Malicious Pros

the stock brought and his advances.
Howard, 2 Am. L. T. Rep. , 150, held that to determine who is entitled to a parti- ecution, Conspiracy . 2. Assault and Bat .

BANKRUPTCY - RECORD AS EVIDENCE, an article of manufacture, to be patenta- cular office. We must say that the work tery , False Imprisonment,Seduction and

ASSESSMENT. — The opinion of the United ble as such , must be an invention , in the is well nigh worthless upon this special Enticing Away, Trespasses Upon Proper :

States Circuit Court, by McKennan , J.,as usual sense of the word ; that a rubber- topic. Its merits in other respects we ty ,Conversion, Nuisance, Dangerons Ani

to the effect to be given to a certified bead, to be used upon lead- pencils, al- cheerfully concede, though we must say mals and Works, Obstructing and Divert

copy of the record of the assignment of though a new article of commerce, is that the author's " better opinion ” so ing Water, Support ofGround and Build

a bankrupt, or of the assessment upon not the proper subject of a patent. frequently referred to, is not always ings. 3. Negligence. The cases have gen

the stockholders of the bankrupt insur
supported by citation of authorities, erally been selected with judgment. But

ance company, under authority of the
Recent Publications . which the lawyer so greatly desires in a we would suggest to Mr. Bigelow , in

court when introduced in evidence in
work of this kind. We think the courts case he should add another volume, that

another district from the one where the A TREATISE ON THE AMERICAN Law of would notmuch care for Mr. McCrary's we have some leading cases in Illinois

assignee was appointed . The court also ELECTIONS. By Geo. W. McCrary , of “ better opinion,” without the book and and other Western States, which we

considers the power to make an assess the Iowa Bar, Member of the House of

should like to see inserted in the bodyment upon the stockholders of a bank. Representatives of the United States, page where he obtainsit.

and late Chairman of the Committee RepoRTS OF CASES' ARGUED AND DETER- of the volume , as well as to be cited in
rupt corporation for the purpose of pay of Elections of that body. Keo kuk, MINED IN THE SUPERIOR COURT OF In- | the notes. Massachusetts, although a

ing its debts. Iowa : R.B.Ogden, Publisher. Chi DIANAPOLIS, With Collection of Au

thorities cited to cases.cago : E. B. Myers, Law Bookseller,
great State, has more than her share of

Vol . I. By

CHARTER OF CHICAGO - ACT OF 1872.
1875 . Oliver M. Wilson, Oficial Reporter, cases in the body of the work .

The opinion of the Supreme Court of
Law books upon special subjects are Indianapolis Journal Company, Print.

this State by SHELDON , J., in the Quo growing more common every year, and 1875. TAE SOUTHERN Law Review. - This

Warranto cases brought originally in the the lawyer sometimes feels that a great This is the first volume of a new series quarterly has improved since it came

Criminal Court of this county for the service would be done the profession, if of reports . We examined it very closely into the hands of the present publishers.
We have just received the third number

purpose of testing the question whether all text-books were destroyed, except his to seeifgood judgment has been exer

the act of 1872 had been legally adopted Blackstone, Kent and Story. But since it cised in the selection of the cases, and if of the present series . Its contentsare, 1 .

by the city of Chicago, The opinion has becomea habit from which thelawyer the reporter hadperformed hisportion Laws impairing the obligations of con

reverses the judgmeni of “ ouster " en
cannot escape, to accept and use books of the labor in a c.editable manner. tracts, by Robert Hutchinson . 2. Con

tered in the court below, and remands upon special studies, we do not know of The cases reported will not only be use
tributions to the history of the Roman

the cause . a good reason why a book upon Elec- ful to the Indiana lawyer, but many of law in England, by John Edward Leon

Rights OF ATTACHING CREDITORS. — The tions should not be published . When a them will be of interest to the members ard . 3. Some remarks on Executory

opinion of the Supreme Court of this writer devotes himself to a single sub ofthe bar in other States. We have no Devises, by Thomas J.Freeman . 4. The

State, by SHELDON, J. , as to the rights of ject,it is expected that he will omit no hesitation in saying that Mr. Wilson right of railway passengers to suitable

an attaching creditor as against a ven case nor leave any branch of his subject shows evidence ofbeing a skillful report- accommodations, By Charles A. Choate.

dor of a fraudulent vendee. The court untouched. His head-notes are short, clear and 5. Notes to Code Pleading, By P. Bliss.

reviews its former decisions upon the We suppose the work before us was accurate. They are preceded by bead - 6. The Reporters and Text writers, By

question involved, and makes a distinc . suggested to Mr. McCrary by his experi- ings, the principal words of which are Franklin Fiske Heard. 7. Summary of

tion between the facts in this and former ence as chairman of the Election Com- given in small caps and followed by English Decisions, By Geo. M. Stewart.

cases . We regard this as an unusually mittee of U. S. House of Representatives. others in italics. We do not remem ber 8. The King's Bench and growth of the

interesting opinion .
It is a work that will be of great practi- to have seen this style in any other law, By Emory Washburn. 9. The

cal utility , without doubt, to all mem- book . We think it a good one. The Federal Courts, By Gustavus Schmidt.

NOTES TO RECENT CASES. bers of election committees in all legis- concise notes at the end of the opinions 10. The Bench and Bar of theSouth and

11 .
lative bodies in this country. It seems will be found very useful in practice. Southwest, By Henry S. Foote.

The New York court of appeals, in to be a full collection ofauthorities upon This series of Reports should readily Foreign selections . 12. Book Reviews.

Meneely v . Meneely, reported 12 Albany elections contested before such bodies, find a place in every Indiana lawyer's The subscription price of The Review is

It should be inLaw Journal, 220, Held that every man and we should think our friends Farwell library. This volume contains a table of five dollars per annum.

has the absolute right to use his own and LeMoyne, of the 1st Congressional cases reported and one of cases cited . the office of every attorney.

name in his own business, even though District of Illinois, would at once pur- In two or three of the late volume of THE AMERICAN LAW REVIEW . — The

he may thereby interfere with or injure chase a good sized edition of the work reports of our own State, Mr. Freeman October number, which is the firstofthe

the business of another person bearing for themselves and their lawyers and has omitted the table of cases cited ; it volume, is received. Its contents are : 1.

the same name, provided he does not the committte before which they will may have been from the fact that he Thering suits. 2. Is copyrightperpetual ?

resort to any artifice or contrivance for soon carry their case . thought the space it would occupy would An examination oftheorigin and nature

the purpose of producing the impression But contested election cases before be better filled by opinions. Orders for of literary property . 3. The Greville

ers .
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governments.7.Digest of the English law bone ground uponthich theprocederal de porter une meilleures venible checklenbuted rule which gives the holder the daythin

JOIN THE COLLECTION OF TAXES UPON

RAILROADS AND OTHER CORPORATIONS.

memoirs. 4. The history of a title . 5. modified their injunctions so as to in- much money in the banker's hands; andunless in commercialtransactions for which it

French tribunals of commerce, and of clude the taxes assessed upon the tang. money is allowed 10 remain in bank, though is designed. The proof in the case shows

ible property of railroad corporations, after the second day the risk is with the holder, clearly the commercialFusage in respect

wheneverapplied to purpose . OBITER.- 1st. As between the bolder and endors
o bank checks, and the reason of the

be presented immediately or within a reasonable

reports. 8. Selected digest of State re- court held the assessment of the tangi- time, according to the relative localities of the which theyare drawn and the nextday

ports. 9. Book notices. 10. List of law ble property of railroad corporations to parties,cost her wise the endorseries released . Citing for presentation . During that period

bookspublished inEngland and America raisedthe valuation placed uponsuch rer,it is competentto show thatthe check was re- afterwardsit is at therisk oftheholder.

2ud. If ihe holder sue the endorser or transfer the check is at the risk of the drawer,

since July, 1875. 11. Summary of events. property by the companies, in their received as cash or iu payment ofthe debt. This is the fixed law which governs the

As a literary legal publication , the Law | turns to the auditor, without first giving NICHOLSON , Ch . J., delivered the opin- bank check and controls the rights and

Review bas no equal . It is a great favor. notice to the corporations concerned, of ion of the court. obligations of the holder and drawer,

We then in J. N. Hall bought a bill of goods of The drawer issues it with the implied

ite with the most scholarly of the profes- sisted that, conceding this to becorrect, plaintiffs amountig to $141.27, and pro: understanding that itneed not be pre

sion. This being the first number of the it showed 'noground why the corpora- posed to go to the Gayoso Savings Bank sentedforpayment,except within the

volume, now is a good time to subscribe. tion should not, at least, pay the tax for the money, with which to pay for business hours of thenext day after its

The subscription price is five dollars per upon the valuation which they them- them. They said they would save him issuance, and the holder takes it with

annum .
selves had placed on their own property, the trouble of going to the bank, as the the same understanding. During this

and that the court ought to require them check of R. A. Moon on the bank was as time, therefore, no laches can be imput

to do so, as conditional to the granting of good to them as money, and they would ed to the holder, unless he received it

THE CORPORATION TAXES. the injunctions forthe residue of ihe take it ascash. Hall thereupon passed with a different contract. The fact prov

tax. Judge Blodgett sustained this view , to them the check of R. A. Moon for en , in this case , that the plaintiffs receiv

CIRCULAR LETTER BY THE ATTORNEY GEN and, accordingly , in one or twocases, $141.27 by delivery, the same being pay edthe check as cash from Hall in pay

ERAL DEFINING THE STATUS OF THE SUITS granted injunctions upon this condition: able to bim orbearer. Thisoccurred on ment of a bill of goods, has no effect as

PENDING IN THE FEDERAL COURTS TOEN: Subsequently, the question wasargued the 4th of February, 1868, at10o'clock , between theplaintiffs and the defendant.

before botb the judges at Chicago, and the bank having paid all the checks pre- If the plaintiffs had sued Hall as indors -

the result was, the court relapsed into sented up to that time. The check ofR. er or transferrer of the check , this proof

State of ILLINOIS, its former babit of granting injunctions A.Moon was not presented until after the would have been pertinent.

ATTORNEY-GENERAL'S OFFICE, restraining the collection of all such bank closed and suspended on the 5th of Weare therefore of opinion that the

SPRINGFIELD , Sept. 27 , 1875. taxes, including that upon the valuation February , when it was duly protested Circuit Judge erred in his charge to the

which the corporations themselves had for non-payment, and notice given to R. jury . The judgment is reversed and a

To the several Couniy Boards and County placed on their property . This being A. Moon, the drawer. Moon had ade- new trialawarded . — Commercial and Le
Collectors of Illinois :

the case, no alternative was left but to posit of $ 400 in the bank when it closed . gal Reporter.

To avoid the necessity of answering press one or more of the cases to a final Schonfield & Hanover have sued R. A.

numerous letters of inquiry, and to con- decree in the Circuit Court , from which Moon for the amountof the check. SUPREME COURT OF PENN .

vey the desired information to those in - appeals could be prosecuted to the Su On the trial of the cause the Circuit

terested, I have prepared this circular preme Court of the United States. We judge charged the jury :
MAY '75, 52. May 18.

respecting the condition of the suits accordingly filed answers in three of the “As a general rule tbe bolder ofa check ALEXANDER V. MCCULLOUGH et al.

pending in the Federal courts to enjoin cases , viz : that of the C. , B. & Q R. R. has the day on which the check is drawn Error to Common Pleas of Blair county.

the collection of State, county and other Co., the Chicago and Alton, and the T. and the business hours of the following EVIDENCE - RECOKD - BANKRUPT ACT.

taxes assessed against railroads and other P. & W.R. W. Co.,and have succeeded day to present the same for payment, In ejectment plaintiff gave in evidence a certi

corporations.Youare aware that the in getting final decreesand perfecting butthis is not absolute. The holder of fied copy of a petition in bankruptcy, a certificate

Supreme Court of the State, in a series appeals to the SupremeCourt ofthe a check must use duediligence inthe inthe bankrupt's discharge, and a deed from the

of decisions, have sustained the consti- United States in time to submit thesame presentation of thecheck for payment ; Held . (affirming the judgment of the court be

tutionality of the revenue law of the to that court at its termcomm'ncingon and if the bank failed after the holder low ), that there was no evidence of the appoint

State respecting the assessment of the the second Monday ofOctober next. I could have got his money on the check, mentof the assignee, and without this the plain

property and franchises of such corpora- have the transcript of the records made the loss is his.".

tions. These decisions of the Supreme up and am now engaged in the prepara Under this charge the jury found for This was an action of ejectment by

Court are as yet unreported ,but I have tion of thecasesforhearing inthat defendant, and the plaintiffs have ap- Alexander against McCullough and an

a pamphilet copy of them , which can be court, and hope to have them decided pealed . other. The plaintiff derived his title

furnished to those who may wish to use within a few months. In the ordinary The proof makes it certain that if the from Barr, the alleged assignee in bank

the same.
After the Supreme Court had course of business the cases would not check had been presented on the 4th of ruptcy of Lockard , the former owner of

thus decided the disputed legal questions be likely to be reached for argument in February , or on the 5th before the time the premises. To provehis title he read

adversely to those who had resisted the the Supreme Court in less than two when it closed up and failed , it would in evidence (a) a certified copy of the

payment of such taxes, one or more of years,but the court has power to ad- have been paid . It was manifestly in petition of Lockard to be declared a

the non- resident stockholders in the sev . vance upon the docket and assign an view of this proof that the judge charged bankrupt, with a schedule thereto an

eral railroad or other corporations, or early day for the hearing ofappeals from the jury that " if the bank failed after nexed, containing a description of the

ganized under the laws of the State decrees restraining the enforcement of the holder could have got his money, property in dispute ; ( b ) the certificate

(with but few exceptions), filed bills in State revenue laws. [U. S. Rev. Stat., the loss is his.” The question arises, is of discharge of the bankrupt, dated Nov.

the United States Circuit Courts in the p . 189, sec . 949. ] the general rule laid down by the judge, 21 , 1871 ; ( c) deed of Barr,as assignee in

northern and southern districts of the I have no doubt the court will regard that the holder of a bank check has the bankruptcy of Lockard, to the plaintiff,

State, praying for injunctions against the the state of Illinois as entitled to this day on whichit is drawn and the busi dated November 8 ,1871.

collection ofsuch taxes, on substantially privilege , in respect to these cases, and I ness hours of the succeeding day within The court below , Dean, ( P.J. ) directed

the same grounds as was so decided by intend , in behalfof the State, to apply to which to present it, subject to the quali. a verdict for the plaintiff, reserving the

the Supreme Court of the State to be thecourt for such an order soon after it fication stated ? It is important to keep point whetherthe plaintiff had suffi

insufficient to warrant such injunctions. convenes in October next. If this motion in mind the distinction between the lia- ciently shown Barr's title , as assignee, to

The questions involved were argued at is allowed , the cases will probably be bility of the drawer and of the endorser the property in question . Judgment

length , on both sides, in the United argued and decided during the coming or transferrer of a check . When the was afterwards entered for the defendant

States Circuit Court, at Chicago, in March. winter. When the United States Supreme holder of a check sues the drawer, if the on the point reserved , the court saying :

1874 , and subsequently before Judges Court hasdecided the questions involved drawer, the drawee andthe payee live " There was no copy ofthe decree or

Drummond and Treat, at Springfield , in in the cases whichhave been appealed, in the same place, the drawer is liable if order of the court upon the petition,or

June of the sameyear, and the question the federal courtwill, as a matter of the check be presented for payment evidence that any was made. Theplain

was then taken under advisenient by course, appls the same principles thus within the business hours of the next tiff's title depended on an injunction in

Judge Drummond todetermine whether settled, to the various othercases pend- day after it is drawn. This is a settled bankruptcy,as against Lockard,and

he would follow the decision of the ing before them . In the meantime, rule of commercial law, applicable to regular appointment of Barr as assignee,

SupremeCourt ofthe state and dissolve it is thought not to be advisable to press theliability ofthe drawer, totheholder under the act of Congress and rulesof

the injunctions. No formal decison of the other cases where temporary injunc- of bank checks. — 2 Parsons on Billsand the District Court. No exemplification

the questions submitted was annonced tions have been granted, to finaldecrees, Notes, 72 ; Chitty on Bills, 385. The of the record , containing the full and

by the Federal Circuit Court until the but to permit them to remain in statu quo, check is an appropriation, as between entire proceedings of that ccurt, was

following year, when Judge Drummond until we get the decision ofthe United the drawer and the holder, to the latter produced; detached portions of the

delivered the opinion published in the States Supreme Court. There is a general of so much money in the banker's record alone were offered. We think

number of the Chicago Legal News,dated understanding to this effect , between hands. The holder of the check may the plaintiff failed to show authority in

April 10, 1875, (Vol. 7, p. 229. ) In the counsel upon the opposite side of the allow themoneytoremain in the bank- Barr to make the sale and conveyanceof

meantime the Federal courts continue cases and myself, which meets with the er's hands,andthe drawer cannot com- the lot, or Lockard's estate in it; that

to grant injunctions against the collec. approvalofthe judgesofthe United States plain unless he is injured thereby. But authority could only have been shown

tion of the taxes assessed under the Circuit Courts. Should we prepare the ihe risk of allowing the money to re- byan exemplification of the record ,

designation “capital stock,” in all cases other cases for hearing, and insist on main in the banker's hands, after the setting forth the preliminary steps neces

where the parties asked therefor. By final decrees at the present time, the expiration of the banking hours of the sary to the appointment of an assignee.

reference to the opinion of JudgeDrum- United States Circuit Court would un day after the check is drawn, rests upon This could not be shown by detached

mond, published in the Legal News, it doubtedly sinply make perpetual the the holder of the check. portions of the record ; it must be made

will be observed that he not only held temporary injunctions now pending, and But as between the holder of a check up and certified as a whole.”

the tax assessed under the designation thus place it beyond our power to pro and an endorser of it, and the transferr. To this judgment Alexander took a

"capital stock ,” invalid, but also held cure their dissolution,in case theSupreme er and the drawer, it must be presented writ of error, assigning as error the entry

that the action of the state board of Court should decide the appealed cases for payment within a reasonable time ; of judgment for the defendant on the

equalization, and the law itself, which in our favor. and it seems by the best authority that point reserved.

provided for the assessment and distri .
I am, very respectfully ,

this is the same as required in the D. J. Neff, for plaintiff in error.

bution of the value of the tangible pro . JAMES K EDSAL, case of a bill or note. - 2 Parsons [ In the paper book of the plaintiff in

perty of railroad corporations among the Atorney General. on Bills and Notes, 73. As it is one of error were printed the docket entries in

various counties for the purposes of tax the peculiar characteristics of a bank the District Court of the United States

ation , to be unconstitutional and void. check that it has no days ofgrace, it is in The Estate of Lockard , a Bankrupt ,

After the rendition of this opinion, it SUPREME COURT OF TENNESSEE.necessarily due as soon as it is drawn together with the assignment by the

naturally followed that Judge Drum JacksON, APRIL, 1872. and delivered to the payee or holder. register in bankruptcy to Barr asassignee

mond would not only grant injunctions As between the holder and indorser, of that estate,neither of which had been

restraining the collection of the tax From Shelby. therefore, the holder is bound to present offered in evidence . ]

upon “ capital stock ” of corporations 1.-COMMERCIAL CHECK it for payment immediately , or at least The plaintiff's testimony showed a
generally, but also taxes assessed upon HOLDER - DRAWER - DRAWEE - PAYEE . within a reasonable time acording to good title in the assignee. The assign

the tangible property of railraod corror It is a veuled rule of commercial law that where the relative localities of the parties,oth- ment to the assignee set outthat he was

ations, when bills were filed praying the holder of a check sues the drawer - if the erwise the indorser ceases to be liable. duly appointed assignee. Thisassignment
therefor. The districtjudges, Blodgett drawerintade artis the percenliveneckthesame It is obviousthatif thisrule shouldbe is partofthe record of the DistrictCourt

and Treat, for a time refused to restrain sented within the business hours of thenextday applied as between the holder and the of the United States, and it is not neces

the collection of taxes assessed upon the after it is drawn. Cil!!g 2 Parsons on Bills and drawer, the bank check would cease to sary to put in evidence the record of the

tangible property, butat length
yielded Notes,72 ; Chitty on Bills and Notes, 38.5.

the holder,
A

be anything but a bill of exchange, and entire proceedings to prove this one.

to the opinion of the circuit judge, and I the check is an appropriation to the later of so I could no longer fill the special channel copy of the deed of assignment, duly

SCHONFIELD & HANOVER V. R. A. Moox .

LAW-BANK
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certified , is conclusive evidence of the 646 ; Lloyd v. Read, 1 P. Wms., 608 ; ISHAM & LINCOLN , ISHAM & LINCOLN ,

title of the assignee to sue. He will be Kingdon v. Bridges, 2 Vern ., 67 ; Dump Allorurys, 107 Dearboru Strecl . Attorneys, 107 Dearborn Street.

admitted as a party to a suit,upon the er v. Dumper, 6 L. T. Rep. N. S. 315 ; 3 District of Illinois, 89.- In the Circuit court of the District of Ilinois, 88. - 10 the Circuit courtof the

production of such duly certified copy . Giff., 583.

United States, for the Northern District of Illinois . In United States , for the Northern District of Illinois. In
chancery . The Connecticut Mutual Life Insurance chancery. The Connecticut Mutual Life Insurance

Hendon v. Howard , 9 Wall . , 664 . Without calling upon Company vs. The Marine Companyof Chicago, The Company vs. The MarineCompany of Chicago, The

S. S. Blair, contra. INCE, who appeared for the respon
Chicago Dock and Canal Company. Silas B. Mitchell, Chicago Dock and Canal Company, Silas B. Mitchell,
executor ofthe last will and testament of William Ellis, executor of the last will and testament of William Ellis ,

The Bankrupt Act, 38, provides that dent,
deceased : Benjamin E. Gallup, Francis B. Peabody , deceased ; Benjamin E. Gallup, Francis B. Peabody,

a copy of the record must be duly certi
Charles V. Dyer, Veleriah Speer, Horace F. Waite , EsThe LORD CHANCELLOR (Cairns) said : Charles W. Dyer, Veleriah Speer, Horace F: Waite. Es

ther Butler administratrix of the estate of Jacob But
ther Butler. administratrix of the estate of Jacob But

fied to be prima facie evidence. A record I am not able to arrive at a different ler, deceased ; William B.Ogden, Henry A. Bromley, ler ,deceased ; William B. Ogden, Henry A.Bromley,

must be made up and certified as a conclusion from that of the Vice-Chan
James J.Hissey , John Cond, Ilaria S. Scammon, Jona James J. Hirsey, John Cond. - Bill. Gen.No. 12,431.
than Young Scampion, Henry Peters , Joseph Snyder, Same complemant vs. George M. Bogue, receiver, etc.

whole. Susquehanna Railroad Co. v. cellor. The transfer of this fund was and Christian Svennsson .--Bill. Gen. No. 12,438. Supplemental bill.

Quick, 18 P. F.Smith , 25 , 189.
To James J. Hissey, one of the above named defend

made by Mrs. Wakeford in Sept. , 1864.

Same complainant vs. George M. Bogue, receiver, etc.

May 24. The Court. The plaintiff in It appears that about a year before that

-Supplemental bill.
ants :. You are hereby notified , that on Monday, Octo

To James J. Hissey, one of the above named defend ber 4th , A. D. 1875, an order was made and entered in

errorwas the plaintiff below , and, there- date the defendant, Henry Salter, had ber 4th, A. D. 1875,an order was made and entered in
ants : . You are hereby notified , that on Monday, Octo the above entitled cause in the wordsand figures follow

ing , to wit :

fore, could recover only on the strength married a daughter of Mrs. Wakeford . theabove entitled cause in the words and figures fol
Now comes the complainant, by Isham & Lincoln , its

policitors, and, it appearing to the court, from affidavits
of his own title. His title depended on The fund came to Mrs. Wakeford her Now comes the complainant, by Isham & Lincoln, its lieretofore and this day filed , that James J. Hissey , one

a sale by an assignee in bankruptcy, but self in a somewhat singular way . The solicitors,and itappearing to the courtsfrom alltida vits

of the above named defendants , cannot be found within

the northern district of Illinois, and has not voluntarily

of this he bad no legal evidence. An stock, of wbichthis fund formed a part, of the above named defendants,cannot be found within appeared in this suit , on motion of said solicitors it is

uncertified (certified - Ed.) copy of the had during the life of her husband been
the northeru district of Illinois , and hasnot voluntarily ordered that suid absentdefendant, James J. Hissey, do
appeared in this suit, on motion of said solicitors it is appear, plead , answer or demur to the original bill of

petition to be declared a bankrupt,and transferred by him into the joint names ordered that said absent defendant, James J. Hissey, do complaint herein by the first Monday of Decetuber, A.

a certificate of discharge, were no evi- of himself and his wife, and she had be appear , plead , answer or demur to the original bill of D. 137 ) : and, it further appearing to the court froin said

affidavit ., that personal service of this oriler upon suid

dence of the appointment of Simon B. come absolutely entitled to itby survi- | D. 1875; and,itfurther appearing to the court from said rolit detinant is not practicable, it is directed that

Barr as assignee, or of his authority to vorship . Thus her attention bad been
affidavits , thatpersonal service of this order upon said Huis order be published by the clerk of this court once i

absent, defendant is not practicable , it is directed that #k, for six consecutive weeks, in the Chicago Legal

sell. Theplaintiff, therefore, had noth called to the operation of a transferof this order be published by the clerk of this court once a
WM . H. BRADLEY ,

Clerk of said Court.
ing to support his alleged deed by an this kind , as shebecame mistress of the wak, for six consecutive weeks, in the Chicago Legal

News. . ,
assignee in bankruptcy. This puts an fund by a similar transfer, a circum Clerk of said Court.

US
NITED STATES OF AMERICA , NORTHERN

District of Illinois, ss.-In the Circuit court of the

end to his ejectment, as the verdict stance which probably has not occurred
United States , for the Northern District of Illinois . In

would necessarily be against him , within any previous case. With this knowl District of Illinois, ss.- In the Circuit court of the chancery . The Cornecticut Mutual Life Insurance

United States, for the Northern District of Illinois. In Companyvs.TheMarineCompany ofChicago, The
out regard to the other questionsin the edge, she transferred 9001. of the stock chancery. The Connecticut Mutual Life Insurance ChicagoDock and Canal Company , Silas B. Mitchell,

case .
into the joint names of herself, her Company vs.The Marine Company ofChicago,The executor of the last will and testament of William Ellis,

Chicago Dockand Canal Company, Silas B. Mitchell, deceased ; Benjamin E. Gallup, Francis B.Peabody,
Judgment affirmed . daughter, and her daughter's husband. executor of the last will and testament of William Ellis, Charles V. Dyer, Veleriah Speer, Horace F. Waite, Es

PER CURIAM . Opinion in full.
therButler , administratrix of the estate of Jacob But

Now, supposing that she acted with the deceased ; Benjamin E. Gallup, Francis B. Peabody,
ler , deceased ; William B. Ogden , Henry A. Bromley,

WILLIAMS, J. , absent.-- Pillsburg Legal intention of endowing her daughter, ther Butler, administratrix of the estate of Jacob But James J. Hissey, John Cond .-Bill. Gen. No. 12,435.

Journal.
Samecomplainant vs. George M. Bogue, receiver, etc.

who was a married woman, how else ler, decersed : William B. Ogden, Henry A. Bromley.
James J.Hissey, John Cond, and Thomas Dunno.- Bill. --Supplementulbill .

could she have done it than by trans Gen. No. 12,439. ToJames J. Hinsey , one of the above named defend

ENGLISH COURT OF APPEALS IN ferring the fund in this way ? Assuming
Same complainantvs. Gooryo M. Bogue, receiver, etc. ante : You are hereby notified , that on Monday, Octo

-Supplemental bill. ber 4th , A. D.1875 , anorder was madeand entered in

CHANCERY. that to have been her intention, she To James J. Hissey , ono of the above named defond the above entitled cause in the words and figures fol

FRIDAY, MAY 28.

lowtng, to wit :
could not have transferred the fund into

ante : Yon are hereby notified , that on Monday, Octo
ber 4th , A. D. 1875, an order was made and entered in Now comes the complainant, by Isham& Lincoln , its

(Before the Lord Chancellor ( CAIRNS), and Lord Jus. ber daughter's name alone, at leastwith the above entitled causo in the words and Agures ful solicitors,and,it appearingtothe court, froniaffidavits

tice JAMES .)
heretofore and this day filed , that James J. Hissey, one

out deceiving the Bank of England as to fowing.comwatiNowcomesthe complainant,by Isham & Lincoln , its ofthe abovenameddefendants,cannotbefound within
BATSTONE v. SALTER .

the fact of her daughter beinga married solicitors, and,itappearing to thocourt, from afidavits
thenorthern district of Illinois , and has not voluntarily

ADVANCEMENT - TRANSFER OF STOCK IN
heretofore and this dayfiled, that James J. Hissey, one

appearedin this syit, on motion of said solicitors itis
woman, for the bank would not allow a ofthe above named defendants, cannot be found within ordered that said absent defendant , James J. Hissey, do

TO JOINTNAMES OF TRANSFEROR, DAUGH - transfer of stock into the name of a mar. thenortherndistrictof Illinois, and hasnotvoluntarily appear , plend, answer or demur to the original bill of

TER, AND SON - IN -LAW_SURVIVORSHIP .
appeared in this suit , on motion of said solicitors it is complaint herein by the first Monday of December , A.

ried woman, without her husband, be ordered thatsaid absentdefendant, James J. Hissey, do D. 1875; and, it further appearing to the court, from

A widow transferred stock which had previous: fore the passing of theMarried Women's appear: plenul,answer or demur to theoriginal billof
Baid affidavits , that personal service of this order upon

said absent defendant is not practicable, it is directed
berself, andto which she had become entitled Property Act 1870. She was, therefore, 1.1935; and, it further appearingto the court from pali that this order be published by the clerk of this court

once aweek , for six consecutive weeks, in the Chicago
by survivorship on the death of herhusband, in obliged to make the endowment in this affidavits, thnt personal service of this order upon sail

LegalNews. WM . H. BRADLEY,
Clerk of said Court.her daughter's husband and the dividerdanol way, namely, by transferring the fund this order be publishedLy het sektor thiscourtochto

the stoek were enjoyed by the transferor during into the joint names of her daughter wrk, for six consecutive works in the Chicagola
News. WM . H. BRIDLEY,

her life. The daughterdiedbeforehermother, and her daughter's husband , and in or.
Clerk of sain ( 'ourt. District of Illinois , 88.- In the Circuit courtof the

United States, for the Northern District of Illinois. In
and the son -in law survived the mother.

der to secure her own control over it NITED STATES OF AMERICA, NORTHERN chancery. The Connecticut Mutual Life Insurance
Held, (affirming the decision of Hall, V. C.) , that

.-- Company vs. The Marine Company ofChtcago,The
there was no resulting trust and that the son-in . during her life she put in her own name

United States , for the Northern District of Illinois . In ChicagoDock and Canal Company, Silas B. Mitchell,
law was entitled to the fund by survivorship. as transferee jointly with their names . chancery. The ( 'onnecticut Mutual Life Insuranco executor of the last will and testament of William Ellis,

This was an appeal from a decision of Now if that be so , and if it be true that Company vs. J. Young Scammon. Henry H.Honore,
deceased ; Benjamin E. Gallup, Francis B. Peabody,

Hall , V. C.
Charles V. Dyer, Veleriah Speer, Horace F. Waite, Es.

the doctrine of resulting trust is only -Gen, No.12.612.
The Marine Company of Chicago , James J. Hissey ,et al.

ther Butler , administratrix of the estate of Jacob But

The facts of the case, which are more adopted where there is no other proba To James J. Hissey, one of the above named defend ler, deceased ; William B. Ogden ,Henry A.Bromley,
ants : You are hereby notified, that on Monday, Octo James J. Higsey, John Cond, William F.Coolbaugh ,

fully statedin the report of the hearing ble explanation of the transaction, here ber4th,A.D. 1875, an order was madeand entered in George A. Ives, The Metropolitan National Bank of

before the Vice- Chancellor ( 31 L. T. Rep. there is a reasonable explanation of the the above entitled cause in the words and figures fol . New York , Compt. D. M. Perrin , Erastus B. Smith ,

lowing, to wit : Martin Burke, Robert Fry, John Pesch, Barnard Ebers,

N. S. 600 ), were shortly as follows : transaction in the fact that there was a Now comes the complainant, by Isham & Lincoln, its and James Mathews.-Bill. Gen. No. 12,436 .

Samecomplainant vs. George M. Bogue,receiver, etc.
On the 15th Sept. 1864, Mary Anne daughter to be endowed, and that she rolicitors,and,itappearing to the court, from alltidavits --Supplementalbill.

Wakeford sold out 1001. consols part of a could only be endowed by this form of of theabove named defendants, cannot be found within
To James J. Hissey , one of the above named defend

sum of 10001. consols standing in her transfer.
ants : Youare hereby notified , that on Monday, OctoInmy opinion every inference the northern district of Illinois, and has not voluntarily
her ith . A. D. 1875, an oriler was made and entered in

name, and applied the proceeds to her which would have been drawn in the ordered that said absent defendant, James J. Hissey, do the above entitled cause in the words and figures fol

own use, and transferred the remaining case of a transfer into the joint names

appear, plead , answer or demur to the bill of complaint lowing, to wit :

hereinbythefirst Monday of December, A.D. 1875 : and , Now comes thecomplainant, by Isham & Lincoln , its

9001. consols into the joint names of her of a mother and an unmarried daughter, it further appearing to the court,from said affidavits .
soliciton , and , it appearing to the court, from a fidavits
herrtofure and this day tilei, thuat James J. Hinsey, on

self, Margaret Salter her daughter, and ought to be drawn here too. Then , if fendant is not practicable,it is directed that this order of the stove namned defendants , cannot be found within

Henry Salter, who had married her the intention of the transferorat the be published by the clerk of this court once a week ,for
the northern listrict of Illmois , and has not voluntarily

daughter about a year before the date of time when the transfer is made is ascer

xconsecutive wooks, in the ChicagoLegal News. uppeared in this suit, on motion of said solicitors it is
WM. A. BRADLEY, ordered that suid absent defendant, Jaues J. Blissey , do

the transfer. tained , it cannot make the least differ.
Clerkof said Court. appear , plead , answer or demur to the original bill of

complaint herein by the first Monday of December, A.
The 1000L. had formerly belonged toence whether the daughter and her D. 1575 ; and, it further appearing to the court, from

Mrs. Wakeford's husband,who had trans- husband both survive the transferor, or,
MORAN, ENGLISH & WOLF, said affidavits, that personal service of this onler upon

Attorneys, N.W. corner Adams and LaSalle Streets . said ahsent defendant is not practicable , it is directed
ferred it into the joint names of himself as in the present case, the husband only that this order be published by the clerk of this court

once aweek , for six consecutive weeks , in the Chicago
andhiswife, and on her husband's death survives. Iam of opinion,therefore, WHEREASOHNofChicago,AntyPICK LegalNews. WM. H. BRADLEY .

Mrs. Wakeford had become entitled to that thedecision of the Vice-Chancellor State of Illinois , by their certain trust deed, duly exe
Clerk of said Court.

the fund by survivorship. is correct, and the appeal must be dis. eighth day of July, A. D. 1871, and recorded in the re

At the date of the transfer, Mrs. Wake missed with costs.
corder's office of Cook county, Illinois, inbook 652 of District of Illinois, 88.- In the Circuit court of the

deeds, on page 170, as document No. 106,984, did convey United States, for the Northern District of Illinois . In

ford was sixty -nine yearsof age, and Lord Justice JAMES. — I entirely agree. to Thomas A. Moran ,trustee, of the city of Chicago, in chancery. The Connecticut Mutual Life Insurance

very infirm , but she herself received the Appeal accordingly dismissed with
the county of Cook andState of Illinois, the following Company vs. The Marine Company of Chicago,The

dividends of the 9001. consols for three costs .
described premises, situate in the county of Cook and Chicago Dock and CanalCompany, Silas B. Mitchell,
State of Illinois, to wit : executor of the last will and testament of William Ellis,

or four years afterwards,and subsequent Solicitors for the appellant, NEWMAN
Lots four ( 4 ), five (5) , six ( 6 ), and seven (7) , in Oak deceased : Benjamin E. Gallup, Francis B. Peabody,

ly Henry Salter received them and paid and PAYNE.

field subdivision of lots 1 , 2 , 7 , and 8 , in Newhall, Lar . Charles V. Dyer , Veleriah Speer, Horace F. Waite . Es

red & Woodhridge's subdivision of thenorthwest quarter ther Butler, administratrix of the estate of Jacob But

to her. ler , deceased ; William B. Ogden, Henry A. Bromley,
Solicitors for therespondent, HIRD of section fifteen (15), town thirty-eight,north range 14, James J. Hissey . Jolin Cond, William F. Coolbaugh

Margaret Salter died on the 4th July, and Son . — The Law Times. ileges, appurtenances and hereditaments thereunto be George A.Ives, and the MetropolitanNational Bankof

1869, without issue. longing, to secure the payment of four promissory notes
NewYork . - Bill. Gen. No. 12,437 .

Mrs. Wakeford died on the 9th Nov. ,
for the sum of five thousand dollars each , with interest Same complainantvs. George M.Bogue, receiver , etc.

The American Law Review , in its book thereon at the rate of eight per cent. per annum , said --Supplemental bill .

1871,havingbyherwill,which was made notices, says of Waterman on Trespass, able,respectively,one,two,three and four yearsafter
potes bearing even date with said trust leed ,being pay To James J. Hissey, one of the above named defend

ants : You are hereby notified , that on Monday, Octo

in 1868, appointed the plaintiff her exec
ber 4th , A. D. 1875 , an order was made and entered in

utor. that it has certain merits which it cheer. | A. Hall, and payable to the orderof Thomas Moran . the above entitled cause in the words and figures fol

The plaintiff,by the direction of Wick: fully commends ; that the style is con

And whereas, it is providedin said trust deed , among
lowing, to wit :
Now comes the complainant, by Isham& Lincoln , 118

other things , that in case of default in the payment of solicitors, and, it appearing to the court, from affidavits

against Henry Salter, praying that he stated ; and the selection of topics is, as

ensV. c., instituted the presentsuit cise; that cases, on the whole, are fairly said promissorynoterhand interest Piheither many hereiofore and this day filed, that James J. Hissey ,one
of the above named defendants, cannot be found within

of said notes, or either of them , it shallbe lawful for

might be declared a trustee of the 9001.
the northern district of Illinois, and has not voluntarily

the undersigned to sell and dispose of said premises, or appearedin this suit, on motion of said solicitors it is
consols for the residuary legatees named far as it goes, practical; and it has no any part thereof, either in mass or in separate parcels, ordered thatsaid absent defendant, James J. Hissey, do

at public auction ,at the northdoor of the court house,
in the will.

appear , plead , answer or demur to the original bill of

doubt the book will prove of considera in the city of Chicago, in the State of Illinois,for the complaint herein by the first Monday of December, A.

The suit was heard before Hall, V. C., ble service for some time. D. 1875 : and, it further appearing to the court from
But concludes ty daysnotice ofsuch sale having been first given inone said affidavits , that personal service of thisorder upon

who held that the defendant was enti of the newspapers published in said city of Chicago , and said absent defendant is not practicable, it is dirt ced
tled to the fund, and dismissed the bill than it can but feel, that the volume ex. to make and deliver to the purchaser or purchasers at that this order be publishedby the clerk of this court

hibits too many marks of compilation ance for the premises sold.
suchsale,goodand sufficient deed or deeds of convey once a week, for six consecutive weeks, in the Chicago

LegalNews . WM. H. BRADLEY ,

Fromthis decision the plaintiff ap- for sale, and too few of thoughtful labor thelast wees said notes falling due,both or principal
3-8 Clerk of said Court.

pealed.
and patient digesting, to entitle it ' to and interest : and the legal holder of said two notes has CARTER , BECKER & DALE ,

DICKINSON, Q. C. and SIMMONDS for the

appellant.
more than a limited term of usefulness. same, according to the provisions of said trust deed .

Attorney , 71 Washington Street.

There is no evidence that Mrs. Wake- We cannot say that we agree with all of the power to megiven in suid trust deed , I shall, on

Now,therefore,notice is hereby given that byvirtue C'HANGERYCONOTICEDSTATE OF ILLINOIS ,

November term ,A. D. 1875. Mary Jane Neill vs. Lewis

ford intended to benefit herson -in -law that is said by the Review of this book . O'clock in the forenoon, at the pointand place on the
Neill .-In chancery .

by this transfer, and it would appear The same care and labor that produced LaSalle, andWashington streets, in said city of Chicago
Affidavit of the non -residence of Lewis Neill, de

fendant above named, having been filed in the office of

that her intention was only to benefit the clerk of the Superior court of Cook county ,notice is

her daughter. She didnotstand in loco the present edition, bestowed on subse at the date of said trust deed and up to the timeof the hereby given to the said Lewis Neill, that the above

parentistoher son -in -law, and therefore, quent editions, will give it an extended beingmidwaybetween Clark and LaSalle streets,facing in said court, on the chancery side thereof, and thata

great fire ,which occurredOctober9th, 1871,raidpoint pamed complainantheretofore filedberbillof complaint

in the absence of clear evidence of an term of usefulness.
north on Randolph street, sell at public auction , to the

intention to benefit him , it must be held

highest bidder, for cash, pursuant to the provisions of above named defendant, returnable on the first day of

said trust deed, all the premises hereinbefore described, the term of the Superior court of Cook county , to be

that there is a resulting trust : Stock v.
Hon. E. M. Haines has announced a and all the right, title, benefit and equity ofredemption geld atthe court house,in Chicago, in said Cook county ,

ofsaid John A. Rice and Phillip A. Hall therein . onthefirstMondayof November vext (1875), as is by

McAvoy,27L. T. Rep. N. S.441 ; L.Rep. new edition of his Justices' Treatise as Chicago, Sept. 30th ,1875 . law required , and which suit is still pending.

THOMAS A. MORAN , Trustee .
15 Eq. 55 ; George v. Howood, 7 Price, in press.

ALEXANDER F. STEVENSON , Clerk.
MORAN , ENGLISH & WOLF,Attys . CARTER, BECKER & DALE, Complte. Solrs .

3-8

with costs.
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WHEREAS AND THE 3.0 DAxud het is die bed TRUSTESIOSALTACHEREASURUAMESBLICH, WHEREASTCANVIAM, TAMWHEADLAMYOFCLAND.
PERKINS & CHASE ,

Altorneys.
to the undersigned , Chalkley J. Hanıbleton, as trustee, acknowledged anddelivered, bearing date the twenty county of Cook and State of Minois, by their certain
thereby conveying the property hereinafter described ,to fifth day of February, A , D , 1874 , and recorded in the TORTGAGE SALE. - WÄERE AS, GEORGE L.

trust deed, duly executed , acknowledged, and delivered, MOMurchie and Janet Murchie, his wife, of thosecure his four notes, of even date therewith , payable to recorder's office of Cook County, in the State of Illinois, bearing date the twenty-third day of July , A.D. 1874,
the order of Charles W. Ayers , one for $ 733.31, in one in book 347ofrecords, on page 588, did courvey uuto and recorded in the recorder's office of Cook county , in

city of Chicago, in the county of Cookand Stateof Illi
pois ,by their certain mortgage deed , duly executed ,ac

year , one for $733.33, in two years, one for $ 366,67, in William Loeb, as trustee, all thefollowingdescribed the State of Illinois, in book 271 of records, at page603, kuowledged , and delivered , bearing date the 27th day of

three years , and one for $ 366.66, in three years, all with premises,situatedinthe city of Chicago , countyof didconvey into the undersigned,W.A Stevens, as July , A. D. 1874, and recorded in the recorder's office of

interest at the rate of ten per cent.per annum , payable CookandStateof Illinois, to wit : trustee, all the following described prentises, situated in Cook county . in the Stateof Illinois, in book 406 of rece
senii-annually , which trust deed was recorded in the Lot number one ( 1 ) be the same more or less in block the county ofCook and State of Ilinois , to wit :

recorder's office of Cook county , Iiliuois, in book 435 of
ords, at page 69, did convey unto the undersigned all

number five ( 5 ) in Davis ' subdivision of the north half Lot number sixty -one (61), in Hopkina subdivision of the following described premises, situated in the couuty

records, on page 21 . (n ) of the east half rey ) of the southwest quarter block nine ( 9 ), in Canal Trustees' subdivision of section of Cook and State of Illinois , to'wit :

Andwhereas, it was provided in said trust deed, that (sw) of section number twenty -eight ( 28 ), in township seven ( 7) , township thirty -nine (39 ) north range four Lot forty-four (44),blorktwo (0),of McChesney's sub
on default in the payment of suid notes,or any part number thirty -nine ( 39 ), worth range fourteen ( 4 ) , east teen (11 ), east of the31P. M., bulbject to a mortgage or division of the southeast quarter of the southeast quar :

thereof, and on the application of the legal holder of of the third (34 ) principal meridian , to secure the pay . trust deed for $1,000 , made June luth, A.D. 1872, by Gur ter of the northwest quarter, and the past eleven (11)

either thereof, the said trustee night sell suid premises, ment ofone principal promissory note for the sum of don 8. Hubbard, Jr., trustee for Augusta A.Beech , and acres of the north half of the southeast quarter of the

and all the right and equity of redenption of the said one thousand ($ 1,000,00) dollars, executed by the said recorded in the recorder's office of snid Cook county in

Holman , his heirsand assigns therein ,at public auction, James Bligh and payalile to the order of himself three (3 ) book 152, atpage6, to secure thepayment of one prin- eight (38) north , rangefourteen (14 ) east of the third
northwest quarter of section nine (9 ), township thirty :

atthe northeast corner of the court house square, in the years after date , and six (6) semi-annual interest notes cipalpromissory note, for the sum of eight hundred
city of Chicago, Illinois, for the higliestand best price for fifty (850,00 ) dollars each , due respectively in six (6 ),

principal meridian ; also, lots forty -eight (48) and the
($ 800 ) dollars, executed by William Headlam , Jr., and north five ( 5) feet of lot forty -seven ( 47), in block two

the same would bring in cash , two weeks' notice having twelve ( 12 ), eighteen ( 18) , twenty -four (24 ), thirty (30) payable to the order of Thomas G.Atwood, bearingdate ( 2 ) of Mrs. Hilliaril's subdivision of the north half of
been previously given of the time and place of such sale and thirty - six ( 36 ) months after date , all bearing inter the twenty -third ( 230 )day of July ,A. D. 1874 , and pay block three (3 ) in Hilliard & Dobbins' first addition to

by advertisement in any newspaper at that time pub. est, after due, at ten per cent. perannum , for value re ble in two ( 2 ) years after date , at the Commercial Na

lished in said city of Chicago, and on such sale to ex ceived , all being indorsed by Raid James Bligh .
Washington Heights,in said Cookcounty, as laidout

tional Bank of Chicago, bearing ivterest atthe rate of on map of said subdivision recorded in the recorder's
ecute and deliver to the purchaser good and sufficient And whereas, it is provided in and bysaid trust deed , ten per cent. per annum , payable annually.
deed or deeds of the premises sold , and that it should uot that in case of default in the payment of said seven (7 )

office of said Cook county in book one (1 ) of plats, page
And whereas. it is provided in and by said trust deed ,

beobligatory on the purchaser to see to the application promissory notes, or any of them, or any part thereof, that in case of default of the payment of said promis- note, for the sum of three hundred dollars, executed by
eleven ( 11 ) , to secure the payment of oue promissory

of the purchase money. or ofanyinterest thereon, accordingto the tenor and sory note, and interest, or any part thereof,according said George L. Murchie,by thename and style of G. L.
And whereas, default has been made in the payment effect of said notes, or in case of the breach of any of the to the tenor and effect of said note, or in case of a Murchie , and payable to the order of the undersigned,

of the note for $ 733.34, falling due in one year from its covenants and agreements in said trust deed contained , breach of any of the covenants or agreements in said nine months after date , with interest at the rate of ten

date, and in the semi-annual installments of interest then on the application of the legal holder of said notes , trust deed contained, then, on the application of the

falling due January34 and July 3d , 1875, the amountof or either of themi, it should and mightbe lawful for the legal Holder ofsaid note, it should and might be law
per cent. per annum , bearing even date with said mort

said note and said interest being now clained to be due . undersigned, William Loeb , to sell and dispose of the
gage deed.

ful for the undervigned , as such trustee, to sell and

Now , application havingbeenmade tomebythe legal said premises, and all the right,title,benefitandequity dispose of saidpremises, orany part thereof,and allthe deed , that in case of defaultin the paymentof the said
And whereas, it is provided in and by said mortgage

holders of said last named note to sell said premises for ofredemption of said James Bligli, his heirsandassigns right, title , benefitand equity of redemption of said
the payment thereof, pursuant to the provisions of said therein , at public auctiou at the north door of the Board

promissory note, or any part thereof, according to the
William Headlam , Jr. , and Ellen Headlam , their heirs

trust deed , notice is hereby given ,that on Saturday,the of Trade building, in the city of Chicago, in the county
tenor and effect of said note , or in case of a breach of

and assigns therein , at public auction , at the north door
sixth day of November, A. D. 1875, at the hour of ten

any of the covenants or agreements in said mortgage deed
of Cook and State of Illinois, or ou said premises, for of theChamberof Commerce, in thecity of Chicago , in contained , then it should and might be lawful for theun

o'clock A , M. , at the northeast corner of the court house the bighest andbest price the same will bring in cash , thecounty of Cook and State of Illinois forthehighestand dersigned to selland dispose of thesaid premises, and all

square, at thecorner of Randolphand Clark streets , in two weeks notice of such male having been previously best price the same will bring in cash , four ( 4 ) weekspre

the city of Chicago, and State of Illinois, I , the under gives of the time and place of such sale by advertise
the right, title , benefit and equity of redemption of

vious notice of such sale having been first given in one of
signed , Chalkley J. Humbleton, will sell at public auc ment in the Chicago Legal News, or in any newspaper

said George L. Murchie and Janet Murchie , their heirs
the newspapers published in said city ofChicago, and to

tion, for the highest and best price the same will bring at that time published in said city of Chicago, and to adjourn such sale from time to time, and for such time,
and assigns therein at public anction , at the south door
of the Criminal court house, in the city of Chicago, inin cash , the premises in said trust deed mentioned situate make, execute and deliver to the purchaser or purchas as may be thought expedient, and to make, execute,

in Chicago, Cook county Illinois, and described , as fol ers at such sale , good and sufficient deed or deedsof and deliver to thepurchaser or purchasers at such
the county of Cook and State of Illinois, for the highest

Towe, to wit : conveyance for the premises sold, and out of the pro sale good and sufficient deell or deeds of conveyance and best price thesame will bringin cash , three weeks

Snb-lottwo(2) in thefubdivision by Chas.W. Damier, ceedsofsuch sale to pay all costs and expenses incurred for the premises sold , and out of the proceeds of such previous notice of such sale having been given by pub
lication in the Chicago Legal News, or inany newspaper

RobertL.Elder,and Chas . W.Ayers of sub-lotsix(6 ) in advertising andsellingsaidpremises ,including at. sale to pay all costs and expenses incurred in advertis
in thesubdivision oflots eighty-one (81 ) aud eighty -two torney's fees , also the principalandinterest onsaid ing and sellingsaid premiers,and all other expenses of make. execute and deliver to the purchaser or purchasers

at that time published in the said city of Chicago,and to

(82 ) in Ellis' east addition to Chicago, more particularly notes up to the day of such sale . this trust, and all money advanced for taxes and other

described as follows : Beginning ata point in the west And whereas, it is further provided in said trust deed ,
at such sale, good and sufficient deed or deeds ofconvey

assessments, with the interest thereon , also the princi
erly line ofsaid sub-lot six (6)eighteen feetand4 ofan that in case of default in any of said payments of prin pal and interest on said note.

ance for the premises sold , and out of the proceeds of

inch southeasterly from the northwesterly corner cipal or interest, according to the tenor and effect of Andwhereas, default has been made in the payment vertising and selling said premises,including attorney's
such sale to pay all costs and expenses incurred in ad

of said sub -lot six (6 ) , and running thence north said promissory notes, ' as aforesaid , then, and in that of the interest due on said note , and the legal holder of fees, also the principal and interest on said note.

easterly to a point in the easterly line of said sub-lotsix case , the whole ofsuid principal sum thereby secured , said note has made application to the undersigned, the
(6 )twenty -two feet 94 inches southeasterly from the and the interest thereon to the timeof sale ,may atonce

And whereas, default has been made in the payment of

trustee in said trust deed named , and requested him a part , to wit : two hundred dollars, of the principal of
northeasterly corner of said sub -lot six (6 ), thence south at the option ofthe legal holder thereof, become due as such trustee, to sell and dispose of said premises un
easterly along the easterly line of said sub -lot, eighteen and payable, andthe said premises be sold in the man

said note , and of interest upon said sum of two hun
der the power in said trust deed, and for the purposes dred dollars from the date of said note .

feet and five inches, thence southwesterly to a point in perand with the same effect as if the said indebtedness therein stated .

the westerly line of said sub -lot six (6 ) thirty -six feet
Now, therefore , public notice is hereby given , that in

lad matured . Now , therefore, public notice is hereby given that in
fiy pursuance of said mortgage deed,and by virtue of the

inches southeas ly from the northwesterly cor And whereas ,default has been made in the payment pursuance of sa trust deed , and by virtue of the power

ner of saidsub -lot six (6) , thence northwesterlyalong oftwo semi-annnal interest notes for fifty dollars each ,
power and authority tomegrantedin and by the same.

and authority to me granted in and by the same, and by and by virtue of the statute of the State , I , the under
said westerly line of saidsub-lot six (6) . said westerly dne respectively in twelve ( 12 ) and eighteen ( !x ) months virtue ofthe statute of the State of Mlinois , the under- signed,will , on Friday , the 5th day ofNovember, A. D.

line being also the easterly line of Ellis ' avenue, eigh after the date thereof;and whereas, in accordance with signed, will, on Wednesday, the third day of Novem 1875 , at ten o'clock A , M. , at the south door of the Crim
teen feet and five inchies , to the place of beginning , it the terms of said trust deed , the legal holder of suid ber, A. D. 1875, at two o'clock P. M. , at the north door

being the intention to convey a lotthe northerly and principal note for one thousand dollars , and of saidin of the Chamberof Commerce, in thecity of Chicago, dispose of the premises above and in said mortgage deed
inal court house, in the said city of Chicago, sell and

southerly boundary lines of which shall coincide with terest notes, has elected to consider the whole of said county of Cook and State of Illinois, sell and dispose of

the middle of the partition wall separating the houses principal sum secured by said trust deed due and pay the premises above and in said trust deed described, and
described,and all the right, title , benefit and equity of

erected on the lot herein described from the houses erec able, and the whole amount therehy secured to be paid, all the right, title , benefitandequity ofredemption of Murchie,their heirs or assigns therein , atpublicauction,
redemption of the said George L. Murchieand Janet

ted on the lots south and north of and adjoiningthe is'claimed to be nowdue andpayable, the said William Headlam and Ellen Headlam , their
same , respectively , together with all theright and And whereas, said legal holder of said principal and for thelighest and best price the samewill bring in cash .

heirs or assigns therein , at public auction, for the Dated October 1 , 1875 .
equity of redemption of the said Holman , his heirs and interest notes has madle application to the undersigued , highest and best price the samewill bring in cash . JOHN J. OSWALD , Mortgagee.assigns therein . the trustee in said trust deed named , and requested him Dated Chicago , September 28th , 1875 . 2-5

CHALKLEY J. HAMBLETON , Trustee.
PERKINS & CHASE, Attys . for Mortgagee.

as such trustee, to sell and dispose of raid premises nin W. A. STEVENS, Trustee.
Chicago, Sept. 30 , 1875 . 2-3 der the power in suid trust deed , and for the purposes Gogoin & SCALES , Attys. for Trustee. 2-5

therein stated ,

A. W. WINDETT ,
Now , therefore, public notice is hereby given , that in S. F. NORTON .

MUNN , MUNN & POPE ,

pursuance of said trust deed , I, the undersigned, will, Attorneys.Altorney .
on Weduesday, the 20th day of October. A. D. 1875 , at Attorney . Rooms 17 & 18. Times Building.

;

L.
TRUSTEES ofthetown of Evanston , county ofCook;

by luis certain trust deed , dated the twenty-second

ten o'clock A. M., at the north door of theBoard of TRUSTEESSALE:-WHEREAS, JOHN MONZEL

day of Septeniber, one thousand eight hundredandsey
Trade building in said city of Chicago, sell and dis

did , by his certain deed of trust , dated September

220 , 1274, and recorled in the recorder's office of Cook State of Illinois , by his trust deed , duly executed , ac

enty-three . recorled in the recorder's office of Cook scribed, and all the riglit, title,benefit and equity of
pose of the premises above and in said trust deed de county, Illinois, in book 420 of records, page 430 , convey knowledged, and delivered, bearing date the first day of

county , Illinois, in book 312 of records, at pilge 189, con
the real estate hereinafter dercribed to Francis M. Cor April, A. D. 1872. and recorded in the recorder's office

veyed to me, the undersigued trustee, as hereinafter set
redemption of the said James Bligh , his heirs and

assigns therein , at public anction , for the highest and
by, as trustre, to secure the paymentof the promissory

of Cook county , in the State of Illinois, in book 100 of

forth , all those parcels of land situate in the city of Chi best price the same will bring in cash . note (said promissory pote being given for purchase records, page 49, did convey to AlexanderMcDaniel, trus

cago . county ofCook and StateofIllinois , described as Chicago, October 1st, 1875 .
money of the premises in said deedof trust described , tee , the following described premises, situated in the vil

follows, to wit: lage of Wilmette, in the town of New Trier , in the coun
24

hereinafter again described ) of said John Monzel, for

The south three and one-third (34 ) feet of lot twelve
WILLIAM LOEB, Trustee . the sum of $174 , payable to the order of Prentice H. Put ty of Cook , State of Illinois, to wit :

(12), and the north seventeen and two-thirds feet ( 17% )of nam , dated September 22, 1876 , payable on or before All of the southeast fractional quarter of section num

lot thirteen (13) , in block nine (9) , in Ashland second FRANK J. CRAWFORD, three years after date, with interest at the rate of eight ber twenty-seven (27 ) , in fractional townshipnumber

addition to Chicago ,withthe appurtenances thereon , to
Attorney , 180 Clark Street. per cent. per annum , payable annually, signed by said forty-two (42),north of rangenumber thirteen (13),east

secure thepayment of hiscertainpromissory note,for APPublicnotice is hereby given,that by virtue of a
DMINISTRATOR'S SALE OF REAL ESTATE. JohnMonzel, which raid note is indorsed by said Pren of the third principal meridian - excepting a certain por

the sum of forty - five hundred dollars, being purchase tice H. Putnam to Wheelock Corby, by whom it is now
tion of suid fractional quarter,conveyed by John S.

moneyfor said premises ,payableinthree yenrs from decree of the County court of Cook county , and State of owned and held . Clark , by deed , dated the sixteenth day of February, A.

the date thereof, and also of his six other promissory Illinois, made at the October term , A. D. 1873, of said And whereas, default has been made in the payment of D. 1841, to one Mary Dennis; and also the following de

notes, for two hundred and two dollars and fifty cents court , in the certain cause of R. Biddle Roberts and the interest for one yearon said promissory note,which scribed lotorparcel of land, situatein the countyof

each , payable, respectively, in 6 , 12, 18 , 24 , 30, and 36
Emil B. Weishaar, administrators of the estate of John default still continues ; and the legal holder of said note

Cook and State of Mlinois, to wit : Fifteen acres ( 15) , to .
months from the date thereof, being for semi-annual Weishaar,deceased, petitioners ,and Clementine George, having declared the whole of the same due, both in be taken from the south end ( byan east and west line)
interest upon the first mentioned sum , all said notes Aristides George , her husband, and Pauline Weishuar, principal and interest (the principal being $ 174, and the

of the southeast fractional quarter of section twenty
signed hy said May, pryableto the orderofhimself, and defendants, the undersigned , as such administrators, interest which has accrued on the same since September seven ( 27 ), in township forty -two (42) , porth of range
Ly him indorsed, bearing even date with said trustdeed will sell atpublic vendue, at the hour of two (2) o'clock 22, 1974 , the date of said note ), due and payable as espe. thirteen (13), east of the third principal meridian - re
and described therein ,and are made payable at the Man in the afternoon, on Saturday , the twenty-fifth day of cially provided forand agreed to in and by said deed of servingaboutone acre of land heretofore conveyed by

ufacturers' National Bank of Chicago. September, A.D. 1875, at the east door of the court house trust in case of such default, and having applied to me, Raid Lombard Dusham to James Jones , and by James

And whereas, it was, among other things, provided in in which said county court is held , in the city ofChicago, as trustee as aforesaid , to cause said real estate herein. Jones to Nicolas Smith , to secure the payment of his

said trust deed, that in case ofdefault in the payment of in said county, to the highest and best bidder, the fol after described to be sold , asauthorized by said deed of three certain promissory notes, bearing date April first,

said principal note, or of any of said interest notes, or lowing described real estate, situate in the county of trust : A. D. 1872, payable to the order of Lombard Dusham

any part thereof,then, on the application of the legal Cook and State of Illinois, viz : Now , therefore, notice is hereby given, that on Tues- exceptingabout13 acres heretofore released - the first
holder of either ofsaid notes, itshould be lawful for the Lottwo( 2), in block four (1) , Assessors' division of day , November 2d , 1875 , at eleven o'clock in the fore note for two thousand dollars, in one year from the date

undersigned , trustee, to sell and dispose of the said prem
out-lot " B " in Wrightwood , being in thesouthwest noon of said day , at the north door of the Chamber of thereof; the second note for two thousand dollars, in

ises, and allthe right, title, benefit and equity of re quarter ofsection twenty -eight ( 2x ), townshipforty (10), Commerce building. ( situate at the southeast corner of two years from the date thereof ; and the third note for

demption of the party of the first part , his heirs and north of range fourteen (11),cast of tlie thirdprincipal Washington and LaSalle streets),in the city of Chicago, seventeen thousand seven hundred and sixty-eight dol

assigns therein ,at public auction , at the court liouse, in meridian , deed to be executed to purchaser on confirma in the State of Illiuois, I shall, by virtue of the power lars, at the expiration of seven years from the date

said county of Couk . to the highest biilder, for cash , tion of such sale by said court. and authority inmevested in and bysaid deed of trust, thereof, with interest on the whole principal at the rate
twentydays notice having been previously given ofthe TERMS OF SALE : -One-third cash atthe time of sale ; sell at public auction, to the highest and best bidder, for of seven per cent. per annum , payable semi-annually ,

time of sale by advertisement in a newspaper published balance in two equalpayments , the first in six months, cash , the following described real estate , known and de the said notes being given in payment of the purchase

inthe county of Cook, and to make, execute,aud de the second in twelve months from date of sale , deferred scribed as followe, to wit : money for the lands above described .

liver to the purchaser or purchasers at such sale , good payments to bear interest at 8 per cent . per annum , for Lots twenty- five ( 25 ) and twenty -six ( 26 ), in block four And whereas, it was provided in andby said trust deed ,

and sufficientdeed or deeds of conveyance of the prem
which purchasers'notes, with personal security, and a ( 4 ). in Putnam's subdivision of all the southwestquarter that in case of default in said payment of said notes , or

ises sold . mortgage on the premises sold to 8 cure the same to be ofthe southwest quarter of section nine ( 9 ). in township any part thereof, or the interestaccruing thereon,ac

And whereas, default hasbeen made in the payment of given . thirty -eight(35), north of range fourteen ( 11 ), east of cording to the tenor and effect thereof,or in the payment
two of said interest notes due, respectively , on Septem Dated Chicago , Illinois, August 21, 1875. the thiril principal meridian, except the south twenty ofanytaxes or assessments, ordinary or special , which

ber 220 , 1874, and March 22d , 1875 ; and the legalliolder R. BIDDLE ROBERTS, three ( 23) acres thereof, situated in the county of Cook might be levied or assessed against the premises during

of said notes has elected to declare the wholeprincipal
EMIL B. WEISHAAR , and State of Illinois, and all the right, title , benefit and the continuance thereof, on the application of thelegal

debt dueand payable, in accordance with the ternis of
Administrators as aforesaid . equity of redemption of said John Monzel, his heirs holder of said promissory notes,it should be lawful for

said trust deed, and has applied to me, as trustee, to sell
FRANK J. CRAWFORD , Solr. and assigns therein . the undersigned, Alexander McDaniel, trustee to sell

said premises. Theabove saleisadjourned to the30th day of October ,
Dated Sept. 29th , 1875 . and dispose of said premises, andall theright, title ,

Now , therefore, public notice is hereby given, that I, FRANCIS M. CORBY, Trustee . claim ,interest, and benefit and equity of redemption of
A. D. 1875 , at 2 o'clock P. M., at the plurealove stated .

the undersigned, will , under the powers and for the S. F. NORTON , Atty. 2-5 the said Luther L. Greenleaf, his heirs, executors, ad

purposes expressed in said trust deed, on the twenty 2-5 EMIL B.WEISHAAR,} Admrs. ministrators, or assignstherein, at public vendue, to the

eighth (28th ) day of September, 1875 , at ten o'clock in highest bidder,for cash, at the south door of the court

the forenoon,at the court house at thesoutheast corner State of Illinois, county of Cook . ss. Superior court
house, in the city of Chicago, in said county, after hav .
ing advertised such sale thirty days in a public newspa

of LaSalleundAda msrtreets, in the city of Chicago, in TRUSTEE'SSALE: WHEREAS,CHARLES ROAD of Cook county . November terni, A. D. 1875. Isaac Mc

10th day of February, 1866 , make, execute and deliver Conile vs. The Sandlake Warp Mill Company. per, publishedinthecity of Chicago,in suid county , or

or entrance of said court house on Adams street, offer Attachment.
to the undersigned, Levi D. Boone, als trustee , their

by posting up written or printed notices in four public

for sale, to the highest and best bidder, for casli, the
trust deed . dated on that day , conveying to him the

Public notice is hereby given to the said The Sand places in said county (personal notice being expressly

above described premises, with the improvements there
property therein and hereinafter described, for the pur Jake Warp Mill Company, that a writ of attrchment

waived ) , and to execute and deliver to the purchaser or

on , and 11 the right, title , benefit and equity of redemp issued out ofthe office of the clerk of the Superior court
purchasers thereof deeds for the conveyance in fee of the

tion of the said Janies R. Miny. bis heirs and assigns.
pose of securing the payment of a certainpromissory
note, made by the said Charles Roadnight and James F. of Cook county, dated the fifteenth day of September, A,

premises sold , and ont of the proceeds of such sales to

Chicago, August 24th , 1871), D. 1875 , at the suit of the said Isaac McConihe, and pay all advances of the trustee for the payment of taxes

EDWARD ROBY, Trustee.
Roarinight, of thesamedate, and payable to the order of and assessments , and expenses for advertising, selling.

A , W. WINDETT, Atty . 49-52
the Union Mutual Life Insurance Company,ofMaine, against the estate of The Sandlake Warp Mill Com

for the principal sum of two thousand dollars, with in
pany for the sum of twelve thousand fivehundred and and conveying, as aforesaid , including attorney's fees ;

The above sale is postponed to Oct. 28th , 1875 .
second, the amountdueon said notes : third , rendering

2-5 terest at eight per cent. per annum , payable semi-an
geventeen dollars and forty cents , directed to the sheriff

nually , said wote beingpayable three years after thedate
of Cook county to execute . the overplus, ifany there be ,to the said Luther L. Green

thereof, which trust deed was recorded in the office of Now , therefore, unless you , the said The Sandlake
leaf. r his legal representatives.

GARDNER & SCHUYLER ,
And whereas, default hasbeenmade in the payment of

the recorder of deeds of McLean couwty , Illinois, Feb Warp Mill Company, shall personally be and appear

Attorneys.
the taxes levied upon said premisessince the purchase

ruary 13th ,1876, in book S of mortgages, atpage 497 .
before the said Superior court of Cook county , on or be

thereof by said Greenleaf, and the interest on the last
YHANCERY NOTICE . – STATE OF ILLINOIS, fore the first day of the next term thereof, to be liolden

CHA
And whereas, default has been piade in the payment

Cook county, ss. Circuit court of Cook county .
mentioned promissory note of $ 17,768now remaining unat the court house, in the city of Chicago , on the first

of said principal sun of money, and the amount of prin paid - amounting to thesum of $ 1,065 48-100),exclusive ofSeptember term , A. D. 1875. Martha Williams vs. God . cipal and interest now clained to bedue thereon is Monday of November, A. D. 1875, givespecial bail and

love Williams.- In chancery.
the expenses of this sale , and the amount paid for taxes

about $ 2.000. plead to the said plaintiff's action , judgment will be en

Affidavit of the non -residence ofGodlove William4,de
onsaid property amounting to $ 590 33-100 , and thesaid

Now, therefore, I , the anid Levi D Boone. trustee, at
terol against yoil, and in favor of the said IsancMc

fendantabove named , having been filed in the office of
Dushani, as the legal holder of said lastmentioned pote,

the request of the said Union Mutual Life Insurance
Conile , and so much of the estate attached , as may be

the clerk of said Circuit court of Cook county ,notice is Company, theholder of said note: do hereby give now
sufficient to satisfy the said judgment and costs, will be

has made application to the undersigned , as the trustee

sold to satisfy thesame. in snid instrument named , to sell and dispose of said
hereby given to the said GodloveWilliams, that the com tice that I will . on Saturlay , the 23d day of October premises under the power in said trust deed , and for the
plainant heretofore filed her bill of complaint in said

ÅLEXANDER F. STEVENSON, Clerk .
next, at the hour of 12 o'clock , noon , at the most west

2-4court, on the chancery side thereof,and that a summons erly of the two north doors of the court house, situated DANIEL GOODWIN , JR. , Atty.
purposes therein stated .

Now , therefore, public notice is hereby given , that in
thereupon issued out of said court against said defend. on the southeast corner of Adams and LaSalle streets , pursuance ofsaid trust deed , and by virtueofthe author
ant, returnable at the court houtre, in the city of Chi in the city of Clucago, Illinois, sell to the lnghest and MCCAGG, CULVER & BUTLER, ity to megranted thereliy , I ,the undersigned , Alexander
cago, in said county, on the third Monday of November best bidder, for casli, the following described premises, Altorneyr, Ronin 27 Bryan Block. McDaniel, will, onThursday, the 4th day ofNovember,
next (1875 ), as is by law required . to wit : A. D. 1875 , at ten o'clock A. M. , at the south door of theNow, unless yon, the said Godlove Williams, shall Lot: 1,2,3,4,7.8.9. 10 ,12 , 13 , 14 , 15, and 19 , in block ESTATE OF DWIGHT KLINCK, DECEASED.

Notice is hereby given to all personshaving claims court house on Michigan street, between Clark street
personally be and appear before said Circuit court six (6 ), in the town of Towanda , in the county of MC and demands against the estate of Dwight Klinck , de and Dearborn street, in the city of Chicago, in said
of Cook county , on the first day of a term thereof, Lean, in the State of Illinois, together with the two ceased , to present the same for adjudication and settle county, sell and dispose of said lands and premises above

to be holden at Chicago, in suid county , on the third Warehouses and other improvements situate on said mont nt a regular term of the County court of Cook and n said trust deed described , and allthe right, title ,
Monday of November, 1875 ,and plead, answer,or denuir lots , together with all the riglit, title, claini and equity county , to be holden at the court house , in the city of interest,and equity of redemption ofthe said Luther L.

to the said complainant's bill ofcomplaint,the name,and of redemption of the said Charles and Mary A. Rond Chicago , on the thirul Monday of November, A.D. 1875, Greenleaf, hisheirsandassigns therein ,at public ven

the matters and things therein charge and stated , will night, their heirs or assigns therein , for the pnrpose of being the 15th day thereof. dne, for cash, subject only to the existing lien'upon anid
betaken as confessed , and a decree entered against you raisingmoney forthepayment ofsaid indebteduessand Chicago, September 28th, A. D. 1875 , lanıly , for the payinent of said outstanding note of $ 17,768 .

according to the prayer of said bill . the expenses of suid Bale . LEONARD G. KLINCK, Dated September 1st, A.1). 1875.
JACOB GROSS, Clerk . LEVI D. BOONE , Trustee . Administrator, with the will annexed . ALEXANDER MCDANIEL, Trustee.

GARDNER & SCUVYLER, Complts . Solrs.
2-5 Sept. 30th , 1875. 2-4 McCAGG, CULVER & BUTLER , Attys. 2-7a MUNN , MUNN & Pope, Attys. 2-5
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CHICAGO LEGAL News ofthedeath of said Willson, in 1950, mentof the action he had conveyed the the office of district attorney, itmust

arose

66

until

after which the said Chloe A. sold lots same to the defendant with full cove appear in court by him . He may be as

in said town with reference to said plat, nants of warranty .
sisted, but he cannot be ignored .

SATURDAY, OCTOBER 16 , 1875. and continued to recognize the dedica 8 79 of the Or. Civ . Code provides that It has been suggested that this action

tion aforesaid up to the timeof her death every pleading shall be subscribed is not within the purview of 945 supra ,

in 1874, and assented to thesaid dedica- by the party or his attorney ;" while & because it is not prosecuted or defended

The Courts. tion of said block ; that, in 1872, the de. 103 declares that any pleading not “ du . "in any county " in the third district.

fendant erected a court house upon said ly subscribed " may be stricken out of But it is quite certain from thelanguage

block, with the knowledge and consent the case . In support of the motion to of the whole section that it was the in .

U. S. CIR . COURT, D. OF OREGON. of said Chloe A., atacost of$100,000 ; strikeoutthe whole answer,upon the tention of the legislature to make the

and that whatever interest the plaintiff ground that it is not duly subscribed, district attorney the law officer of the

OPISION FILED OcT. 4 , 1875. has in the premises is derived from said counsel for plaintiff contends that the county , and require him to appear for

W. W. MORELAND V. MARION COUNTY . Chloe and was acquired since the erec- district attorney for the judicial dis- the county in any action to which it

ACTION TO RECOVER POSSESSION OF REAL tion of said last mentionedcourthouse trict, including Marion county , is theat- might be a party,without reference to

PROPERTY
and with a knowledge of these facts. torney for the defendant. That he is ap- the locality of the court in which it may

In an action of ejectment the defensemay con
In an action of this kind the defense pointed such attorney by meansof a pubbe pending. It is true, this action is not

sist of either a denial of the plamtite's right to re: may consist of either a denial of the lic election in the district held in pursu. prosecuted in the county of Marion, be

cover by controverting any or all of thematerial plaintiff's right to recover, by contro ance of law, and that the defendant can cause this court does not happen to sit

ples of such an estate in the premises,or license, verting any or all of the materialallega. not disregard such appointment and ap-there, but the cause of action

or right to the possession thereof, in thedefend: tions of thecomplaint, or ofan averment pear in this action by another, and , therein , and thecountyis a party to it,

ant, as is inconsistent with a present right of pos or plea of such an estate in the premises, therefore, this answer is not duly sub- and this brings it within the statute

session in the plaintiff, or both. (Or. Civ. Code,

( 316.)
or license or right to the possession scribed and is liable to be stricken out which requires it to bedefended by the

The statement of new matter in the answer thereof in the defendant, as is incon of the case . district attorney of the third district.

must be coucise," and it must constitute a “ de sistent with a presen : right ofpossession $ 945 of the Or. Civ . Code prescribes The motion to strike out is allowed on

feuse" to the action,and like the statement in the in the plaintiff, or both.°(Or. Civ. Code, the duties of the district attorney, as both grounds.

action." it must be limited to the ultimate facts of 8316 ). follows : H. Y. TroMSON & W. LAIR Hill for

such defense, and should not contain the evi. The answer of the defendant substan “ He shall prosecute for all penalties plaintiff;Reuben P.Boise for defendant.

dence of them.

stances by which it is claimed that a dedication of owner in fee of the premises, but under be incurred in any county in his district,

A defense which states in detail the circum- tially admits that the plaintiff is the and forfeitures to the State, which may

the premises wasmade to the defendant to cer. takes to set up in bar of the action to and for which no other mode of prose U.S. CIRCUIT COURT, E. D. OF PA.

taiu public uses. is irrelevant as a pleading ; it
recover the possession, a dedication of cution and collection is expressly pro Error to the District Court.

defendaut, in pursuance of adedication, forthe the sameto the use of the defendant,by vided by statute, and inlike case,prosecute GUILLOU, assignee in bankruptcyof Charles Vezin
purposes and time claimed asprevcribed by Chloe Willson, under whom it is alleged or defend as the case may be, all actions, ( trading as Charles Vezin & Co.), a

statute. (Or. Civ. Code, 2 316.)

Facts stated in a defense do not amount to an the plaintiff claims. suiis or proceedings in any county in his dis .
baukrupt, v. WILLIAM FONTAIN .

estoppel, unless pleaded as au sh. This attempt to plead a license or right trict to which theState or such county may 1872, Revised Statutes , 2-915, the Federal courtsof

onght to be precluded from showingsoune factor sists of a detailed narrative of the settle.
plea of estoppel must allege that theplaintiff to the possession in the defendant. con- be u parly. " may issue process of foreign attachment against

The answer is subscribed by certain the property of non residents, where the same

loppel is interposed , because ofsomeother fact or ment and occupation ofDonation claim attorneys of this court as " attorneys for would lie under the laws of the State in which
such court is held .

matteralleged in the plea, which constitutes the No.41,by William H. Willson and Chloe defendant.” The motion is not made up 2. An action of debt, by the assignce of a bank

A districtattorney. by virtueof his office, is the A. Willson, from 1814 to 1874, including on affidavit or other proofas to who is rupt firm , against a special partner, upon his

attorney for the several counties in his district. their acts and doings with reference to the district attorney for the third dis- statutory liability under the lawsofPennsylvania ,

and as such must prosecute or defend all actions the defendant and said block 6. trict, which includes the defendant. . I the same has been reduced by the payment of in .

to which any of such cuunties may be a party ,

without reference to the locality of the court in The motion to strike out the second do not think the court can take judicial terest or profits to him ,may be commeuced by

which they may be pending. defense as irrelevant must be allowed . knowledge of the fact that any particu- process of foreign attachment.

The County Courtmay employ council to assist Much of it is immaterial - even as evidence lar person is district attorneyfor that dis This was an action ofdebt,commenced

of a particular action, but the district attorney is of a dedication by Chloe A.-while none trict, or that neither of the attorneys by the plaintiff in error, in June, 1873 ,

entitled to control the proceedings in court,and of it is relavent as an allegation or plead whohave subscribed the answer is not by process of foreign attachment, in the

the county cannot appear by any other attorney: ing to the complaint. (The President, etc. such officer. On the other hand , the District Court of the United States, for
If the pleading of a county is not subscribed by

the proper district attorney . it is pot duly sub.
v. Kitching, 7 Bosworth , 668 ) . subscription to the answer does not pro- the Eastern District of Pen'sylvania.

scribed , and may be stricken out of the case. (Or. The statement of new matter in the fess to be made by a district attorney, as The attachment was served on July
Civ. Code, 22 79, 103.)

answer is required to be concise," and it should, if made by one. The motion 1st, 1873, upon property of thedefendant

Opinionby Deady, J. to constitute a defense ” to the action. asserts that the answer is not subscribed in error, in the hands of the garnishees,

This action is brought by a citizen of Like the statement in the complaint of by defendant's attorney, and upon the as endorsed upon the writ ; and on the

the State of California, against the de . “ the facts constituting the cause of ac- argument it was substantially admitted 23d day of July , following, the plaintiff

fendant, a county of the State of Oregon , tion, " it must be limited to the ultimate that neither of the attorneys subscribing filed his declaration, setting forth , that

to recover the possession of block 6 in the facts of such defense, and should not the answer is the district attorney for on the 18th day of October, A. D. 1869, a

town of Salem in said county, alleged to contain the evidence of them . ( Wooden the district including the defendant. limited partnership was formed under

be worth $ 130,000, togetherwith the sum v. Strew , 10 How. , p . 50 ). Assuming,then, that the answer is not the provisions of the acts of Assembly

of $ 500 damages, for withholding the pos & 316 supra provides that in an action subscribed by the attorney for the third of the commonwealth of Pennsylvania in

session of the same.
to recover the possession of real prop- district, is it subscribed by the attorney such case made and provided, between

The answer of the defendant first de- erty : “ The defendant shall not be al- of the defendantas required by statute ? the said defendant, as special partner,

nies the material allegations of the com- lowed to give in evidence any estate in Until the contrary appears, the court and Charles Vezin , as general partner,

plaint except those concerning the citi . himself or another in the property, or willpresume that when oneof its attor for the transaction of the business of the

zenship of the parties and the value of any license or right to the possession neys subscribes a pleading as the attor- importation and sale of gloves, under

the property. It also contains a second thereof, unless the same be pleaded in ney of a party, to a proceeding before it, the firm name of Charles Vezin & Co.,

defence styled “ a further and separate his answer. If 80 pleaded, the nature and that he is authorized to do so . But in for a term to commence on the 18th day

answer," which the plaintiff moves to duration of such estate or license or right to the case of a public corporation , like the of October, A. D. 1869, ani to terminate

strike out as irrelevant and frivolous, as the possession, shall be set forlh wuh the cer- detendant, which has a regular official on the 18th day of October, A. D.1872,

well as the whole answer, because “the tainty and particularily required in acom- attorney, appointed by law, there is no the amount of thecapital contributed by

same is not subscribed by the defendant plaint. room for the presumption that any other the said special partner being fifty thou

or its attorney." For instance, if the defendant relies attorney has authority to represent it. sand dollars in cash. That afterwards,

The second defense is divided into 12 upon a right to the possession of this The voters of the various counties in the at various specified times, and while the

articles or paragraphs, and states substan- property , arising from a dedication there . third district have, by the election of the said limited partnership continued and

tially, that about the year 18++ William of by Chloe A. Willson to itself, for the district attorney, constituted him the at- was in existence, portions of said capital

H. Willson and Chloe A., his wife, set- purpose of building and maintaining torney of such counties, with authority so contributed by said special partner to

tled upon a tract of public land including thereon, forever, a court house, it should “ to prosecute or defend, as the case may the common stock of said firm were

the premises, since designated in the plead that fact as directed by this stat. be, all actions, suits or proceedings" to withdrawn by and paid to the said de

United States surveys as Donation claim ute, and not what council may consider which any ofthem may be a party , dur. fendant as and in the name of interest

No.44;that in July, 1853, the said Willson the evidence of it. This could be done ing his continuance in office. Admitting on the said capital, amounting together

and wife having resided upon and culti. in a few words, without burdening the even, what is very doubtful, that a coun to the sum of five thousand seven hun

vated said claimfor four successive years, record with a story of a dozen folios con. ty may authorize an attorney, other than dred and eighty -two seventy-seven one

and otherwise complied with theprovis. cerning the circumstances out of which the proper district attorney, to represent hundredth dollars. That by such pay

ions of the Donation act of September the defendant claims such a right arose, it incourt, there is certainly no presump- mentof interest to the said special part

27, 1830, the surveyor general of Oregon , or imposing upon the plaintiff the un- tion that it has done so - ihe fact must ner, the defendant in this action, the

issued to them Donation certificate No.20 , necessary hardship anddisadvantage of be made to appear. original capital has been reduced by an

for said claim , designating therein the replying in detail to this statement of Regularly this should be done by an amount of five thousand seven hundred

north half thereof, which includes the these circumstances before any proof is order of the county court, and a copy of and eighty two seventy -seven one-hun
premises in controversy, as enuring to offered in support of them , and ihereby the same, under its seal , filed with the dreth dollars. That afterwards, to wit,

the wife, and the south half to the h118. in effect convert the answer into a bill of appearance of the attorney. The pre- on the 29th day of November,A. D. 1871,
band ; that on February 4 , 1862, a patent discovery. sumption is, that the defendant has an the said Charles Vezin , trading as Charles
issued from the United States for said On the argument, counsel for thede- official attorney in the person of the Vezin & Co.,was, on creditors' petitions

claim , to said Willson and wife; that fendant claimed that . the facts stated in attorney for the third judicial district 6led in said court, duly adjudicated a

between the years 1814 and 1850 said this defence was also relied upon as a upon whom the law casts the authority bankrupt ; and this plaintiff was after

Willson , with ihe knowledge and consent bar to the action by way of estoppel. and duty ofdefending this action . The wards, to wit, on the 22nd day of Jan

of his wife, laid off the town of Salem But they are not pleaded as such. There court is thereforenot at liberty to pre- uary, A. D. 1872, duly appointed assignee ,
upon said claim , and on March 22, 1850, is no fact stated in the complaint, which sume that the gentlemen whose names and an assignment by instrument of

recorded the plat thereof, and that upon the defendant alleges the plaintiff ought appear signed to the answer of the de- writing under the band of Edwin T.
said plat said block 6 was designated as not to be permitied to show . A plea fendant wereauthorized to do so. Chase, Esq., one of the registers in bank

a public square and dedicated to the use of estoppel must alege that the plain It is not doubted but that the county ruptcy of said court, bearing date Jan

of the people of said county and town tiff ought to be precluded from show- court may, with the assent of the dis uary 22nd, A. D. 1872 (here shown to

for the purpose of building a court house ing some fact or matter stated in the trict attorney,and it may be without his the court ), assigning and conveying to

thereon ; that said people, in 1852 , with complaint, to which the estoppel is in assent, employ counsel to assist him in this plaintiff all the estate real and per

the knowledge and consentof said Will terposed, becanse of some other fact or the prosecution or defense of a proceed . sonal of the said Charles Vezin, bank.

son and wiſe , took possession of said matter alleged in the plea , which con ing in which it is a party ; but even then rupt, with all his deeds, books, and

blockand built a court house thereon, stitutes the estoppel. For instance, in the district attorney would be the attor papers relating thereto, was duly made
and by virtue of said dedication, have an action of ejectment by the vendor of ney ofthe county and entitled to control and delivereil to this plaintiff. By

used the same for public purposes ever the premises claiming under an after ac- the proceedings and required to authen- means and reason whereof an action has

since, and that said Willson contributed quired and superiortitle ,the vendee and ticate thepleadings by his subscription. accrued to this plaintiff to demand,and

largely to thebuilding ofthecourt house; defendantmight plead that the plaintiff It may, also,asrepresenting the county, have of and from the said defendantthe
that said Willson and wife, after they ao ought to be precluded from showing that control and direct the conduct of a cause sum of five thousand seven hundred and

quired title to said claim , sold lots with he was seized of the premises and enti. to which the latter is a party the same as eighty-two seventy- seven one-hundredth

reference to said plat, and continued to tledto the possession thereof, because l a naturalperson might do(Or. Civ.Code, dollars abovedemanded .
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ance.

v.

ofPennsylvania. Fisher v . Consequa, 2 allow said motion and to enter
judgment citizens of the United States of

African in order to prevent them from availing

The defendant failing to appear,a able rrethod in Pennsylvania of com- applicable to a tax levied upon the inter- as these defendants are charged with

motion was made, at the third term of mencing such action ?
est payable on corporate bonds,because when committed without any design to

the court ensuing the execution of the Any demand arising ex contractu which the tax upon both is imposed by the effect particular persons or a particular

writ, for judgmentfor such default,which is susceptible ofascertainment by a defi. samesections oftheActof1864, 1866 and class, are punishable under state laws

was refused ; the court, Cadwalader, J., nite standard may be the foundation of 1867, which the court declare arecontin only

Baying, “ that if the jurisdiction which a foreign attachment. In Strock v. Little, ued in force by the Act of 1870. As the The law guarantees equal protection

the first section oftheact of Congress of 9 Wr. 418. Mr. Justice Woodward, says tax in question was assessed after the to all. It is no defense, or even a miti

the 2d of March , A. D. 1867, to establish “ under our statutes , which being reme passage of that act, it must be held to gation in the legal sense, that the colored

a uniform system of bankruptcythrough- dial,are to be liberally construed,foreign havebeenlegally demandable; and persons named in the indictment were

out the United States, confers upon this attachments may issue in all actions judgment will , therefore, be entered on charged by the perpetrators of the out

court, of suits for collection of assets of sounding in contract, where the plaintiff ihe specialverdict for the defendant. rages, or other parties, with illegal acts

the bankrupt, enables the assignee in can swear to the amount claimed, or the WM . M. TILGAMANand R. C. McMUR- or crimes ,for if they had been guilty of

bankruptcy, to proceed as plaintiff in court, upon a rule to show cause of action, TRIE, Esqs., fo : plaintiff. any such , they were entitled to trials in

such a suit byway offoreign attachment, can getat the sum in controversy with John K. VALENTINE and WM.Mc- the courts ordained for that purpose.

in any case the demand of the present sufficient accuracy to fix the amount of MICHAEL, Esqs., for defendant. - Legal The failing to resort to them strongly

plaintiff, as appears from his declaration, bail which the defendant is to give to Intelligencer. tends to show that the wrongs pretended

is not such as to sustain a proceeding by dissolve the attachment." This is the to have been committed were private,

foreign attachment.” settled construction of the Pennsylvania
U.S. DIST. COURT, W. D. OF MO. rather than public wrongs, and that the

The case was then removed to the statutes, and the demand in this case is
charges against them were invented to

Circuit Court upon a writ of error ; the fully within it. It is a determinate and DELIVERED Oct. 11 , 1874.
palliate, if not justify their illegal acts.

assignment of error being the refusal of certain sum , received under circumstan

the court below to grant judgment against ces, stated in the declaration , which im.

We are under obligations to Mack J. Further, if you shall find, from the evi

the defendant fordefault of an appear posed upon the defendant'a statutory Leaming, of the Jefferson City bar, for townshipin which the colored persons

dence, that the colored people of the

obligation to repay ic, and for the recov the following charge of KREKEL, J., to named in the indictment resided, were ,

J. C. LONGSTRETH, Esq ., for plaintiff. ery of which an action ex contractu is the the jury in the case of the United States under the law , by virtue of the number

The opinion was delivered by McKen- appropriate remedy.

NAN , CircuitJudge, on October 4th, 1875 . The motion of the plaintiff in error for
v. James Blackburn et al . , charged with of children of suitable school age, enti

As far back as 1809, at least, itwasthe judgment for default of appearanceby conspiring and goingin disguise on the thedefendants,orany two or more of

practice in the Federalcourts, in this the defendantought, therefore, to have highway for the purpose of depriving them , conspiredby illegal means to de

district, to issue writs of foreign attach- beengranted , and the cause is remanded Frank Lucas and others as a class of per- privethem ,asa class, and on account

ment according to thelaws of theState to the DistrictCourt, withdirectionsto sons,and because of their being colored of their color, ofsuch school, either by

off or ,

Wash . C.C.R.382, and Toland v . Sprague, accordingly.- Legal Gazette.

12 Pet. 300, are proofs of the existence
decent, of the equal protection of the themselves of the benefit of the law ,

of this practice. In some, only , of the
0. S. CIR . COURT, W. D. OF PA. laws and of the equal privileges and im- such acts tend to show, in the language

United States Circuits did this practice
THE SCHUYKILL NAVIGATION Co. v. ELLIOTT. munities under the laws. The court of the indictment, that their object was

prevail, while in others its legality was the depriving them , as a class of persons
denied. But in Toland v. Sprague a 1. The act of Congress of July 14, 1870, re -enacts charged the jury as follows :

and because of their being colored , of

majority ofthe Supreme Courtheld, | tax of five per cent.on the amount ofinterest up
JUDGE KREKEL'S CP. ARGE. their legal rights.

that, in the courtsof the United States, on a corporation's bonded indebtedness. U. S. Indictment for conspiracy By the equal protection of the laws,

the right to attach property to compel 2. Congress bas the right to impose a tax by a
to deprive colored citizensof spoken of in the indictment, is meant

the appearance of persons can be prop: governedby the incomeof the pastyear.new statute , although the measure of the tax is Blackburn the equal protection of the that the ordinary means and appliances

erly used only in cases in which such et al . laws and equal privileges which the law has provided shall be

persons are amenable to the process of Opinion by MCKENNAN, CIR. J. October and immunities.
used and put in operation alike in all

the court, in personam . The question 4th, 1875 . The defendants are indicted for con cases of violation of law ; hence, if the

was certainly presented in the case, and On the 10th and 16th of September, spiring together and going in disguise on outrages and crimes shown to have

although it was not necessary to the 1870 , the plaintiff returned to the inter- the highway, and on the premises of been committed in the case before

judgment to decide it, as was held by nal revenue assessor the amount of in- Lucas and others for the purpose of de- you, were well known to the communi

the four dissenting judges, yetthe case terest upon its bonded indebtedness , priving them , as a class of persons, and ty at large, and that communityand the

must be considered as deciding that the payable on and between the 1st days of because of their being colored citizens of officers of the law wilfully failed to em

Federal courts, under the law as it then January and July , 1870, upon which a the United States of African descent, of ploy the means provided by law to ferret

stood , had no authority to proceed by tax of 5 per cent. was assessed by the the equal protection of the laws, and of out and bring to trial the offenders, be

foreign attachment, as it was regulated assessor and paid by the plaintiff under equal privileges and immunities under cause of the victi.ns being colored , it is

by the laws of Pennsylvania. protest to the defendant, as collector ; the laws. The offenses charged consist a depriving them of the equal protection

But, doubtless, in view ofthisdecision, and the question to be determined is, in the conspiring together, for the pur- of the law .

the act of Congress of June 6th , 1872, whether this interest was subject to pose of depriving colored citizens as a Aside from the depriving of colored

greatly enlarges theauthority of the Fed- taxation . class, of the equal protection of the laws persons, as a class, of the equal protec

eral courts in the employment of reme If the 120th, 121st, 122nd, and 123d and of equal privileges and immunities tion of the laws, charged in the indict

dies. By the sixth section of tbat act, sections of tbe Internal Revenue Act of to which they are entitled . ment, it also charges that they were de

Rev. Stat. sec. 915 , it is enacted that " in June 30th, 1864, and its Amendments in At the present stage of the proceed- prived of equal privileges and immuni

common law causes in the Circuit and 1866 and 1867 , did not expire by limita- ings the indictment must be treated not ties under the laws.

District Courts the plaintiff shallbe en- tion with the year 1869, except as to the only as charging an offense against the The privileges and immunities here

titled to similar remedies, by attachment income tax properly so considered, as laws of the United States , but as doing spoken of are defined in an early deci

or other process against the property of was held bythe Circuit Court for the so in due form of law. No inquiry or sion by Justice Washington to besuch

the defendant, wbich are nowprovided first Circuit, in the Concord R. R. Co.v. suggestion as to the constitutionality of as “ belong of right to citizens of all free

by the laws of the State in which such Topliff, Int. Rev. Record , vol. 21,No. 10, the law will therefore be proper or in- governments, and which have at all

court is held for the courts thereof." there can be no doubt of the liability of dulged in . In the first place the indict- times been enjoyed by the citizens of

The Federal courts in this State are the plaintiff for the tax imposed . And, ment charges a conspiracy, which is de- the several States, and comprehend the

thus invested with undoubted authority indeed , it is very difficult to gainsay the fined to be a combination of two or more enjoyment of life and liberty with the

to proceed against non-resident person's conclusion of the court in that case, sup- persons, to commit the crimecharged in right to acquire and possess property of

by attachment of their property , as may ported, as it is, by very cogent reasons. the indictment, namely : the depriving every kind, and to pursue and obtain

be done by the laws of the State. But whether this be so or not, the Act colored citizens as a class, and because of happiness and safety .” The enjoyment

Was the plaintiff, then , entitled to an of July 14th , 1870, Stat. at Large, vol. 16, their being colored, of the equal protec- of life and liberty implies safety to per

allowance of his motion for judgment p. 261, is decisive of the plaintiffs liabi- tion of the law and of equal privileges son and property The illegaland crim

against the tdefendant for default of ap- ſity. Nothwithstanding the peculiarity and immunities to which they are enti. inal interference with either by the de

pearance ? It was denied by thecourt of its phraseology, the SupremeCourt tled . It is not necessary that there should fendants, or two or more of them, is to

below , for the reason that the cause of holds in the case of Stockdale.Collector, be direct proof of a conspiracy but such deprive the person or persons so inter

action, as appears from the declaration , v . The Atlantic Insurance Co. of New as may be inferred from acts of the par- fered with , of equal privileges and im

would not support a proceeding by for- Orleans, 20 Wall . 323, that the 17th sec- ties, such as going together in disguise munities, and if such interference was

eign attachment. tion of thatact re-enacts sections 122 and in the night-time, the doing of illegal with the intent to solely affect the col

The action is debt, and the declaration 123 of the Act of 1864, as modified by acts, in which two or more unite, using ored persons named in the indictment

avers that a limited partnership was subsequent statutes, and subjects to the language in the hearing of each other as a class, and on account of their color,

formed between Charles Vezin and the tax imposed by them the earnings of indicating a common purpose, in fine, this charge of the indictment is made

defendant, to the capital ofwhich the corporations which accrued before its anything satisfying yourmind that they out.

defendant contributed $ 50,000 as a special passage. Mr. Justice Miller, delivering acted in harmonywith a common design The government, through a grand jury ,

partner ; that during the continuance of the opinion of the court, says : " The and for a common illegal purpose. The has accused the defendants of the crime

the term , at certain times stated ,the de- right of Congress to have imposed this indictment further charges, and you charged. For the purpose of the trial ,

fendant withdrew from the capital con tax by a new stalute, althoughthe mea- must be satisfied from the evidence in the defendants are considered innocent.

tributed by him specific sums of money, sure of it was governed by the'income of the case, that the object in the conspi- The government must prove the charges ,

as and in the name of interest on the thepast year, cannot be doubted ; much racy was against the persons named in and satisfy your minds as to the guilt of

said capital,whereby the original capital less can it be doubted, that it could im- the indictment or some one or more of the defendants, or two ormore of them ,

was reduced bythe amount so received pose such a tax on the income of the them as a class, and because of their beyond a reasonable doubt. By a reas

by him ; and the demand is to recover current year, though part of that year being colored citizens. You cannot find onable doubt is meant the waivering of

from the defendant these several sums had elapsed when the statute was passed . these defendants guilty of any offense the mind in comingto a conclusion , from

as received by him in violation of law. * * * The paragraph we have been con under this indictment, if you shall come theevidence, as to the guilt or innocence

The suit is broughttoenforcea statu. sidering was not, in its essence, an at- to theconclusion that their acts, howev. ofthe party charged.

tory liability claimed to be imposed upon tempt to construe a statute differently er criminal, were crimes committed If, on a careful examination of the

the special partner , under the circum- from what the courts bad construed it, without any design and purpose to de- whole testimony in the case, yourmind

stances stated in thedeclaration. By the for no construction on this subject had prive the colored citizens named in the shall be in hesitation or doubt asto the

statute (Brightly's Purdon, 937, it is en been given by any court. Norwas it an indictment, or some of them ,because guilt or innocenceofall, or any of the

acted “ that if it shall appear that by the attempt, by construing a statute, to inter- they were colored , of the equal protec: parties, you shall acquit all, or such re

payment of interest or profits to any fere with or invade personal rights, ticn of the law or equal privileges and garding whom you have such doubt. If

special partner the originalcapital has which were beyond the Constitutional immunities, which the law guarantees to you are satisfied beyond such doubt of

been reduced, the partner receiving the power of Congress . But it was a legiti- them. the guilt of two or more of the defend

same shall be bound to restore the mate exercise of the taxing power, by Acts such as entering the houses of ants, you should find a verdict of guilty

amountnecesssry to make good his share which a tax, which might be supposed colored persons only, while on their as to such, about whom you have no

of capital with interest.” The liability to have expired , was levied and contin- nightly, illegal and criminal errants ; doubt.

to restore is complete, if the payments ued in existence for two years longer. talk such as,we will give you a touch of You are the sole judges of the weight,

to a special partner reduces the capital, It was, therefore, valid for that purpose, the Civil Rights Bill ;notices such as in- under the law as laid down bythe court,

and he may be compelled to repay the and the tax must be upheld .” dicate hostility to colored schools, more you will give to the facts testified to, and

deficiency in his share of the capital thus Although the contested assessment in or less tend to lead you to proper conclu- of the credibility of the witnesses. Of

caused by an appropriate action . that case was upon corporate earnings, sion in reference to their object, design the credibility of the witnesses, you

Is a foreign attachment then an allow. ' the principle of the decision is equally and intention. Crimes, however, such I must judge as men who are familiar with
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the affairs of life. Before you, on the having been cast at said pretended elect- the replications do not aver thatthe mat. SUPREME COURT OF IOWA.

one side, is a class of witnesses, who but tion in said wards. ters alleged affected the actual result of
JUNE TERM, 1875.

a short time since were denied the right And he further avers that the returns the election .

to testify against their former masters, of said judges ofelection in said wards The averment in that respect is , that DANIELS, appellant, v. CHICAGO. IOWA AND NE
BRASKA R. Co. , et al.

the whites. As witnesses,we have had last mentioned, so canvassed by said the returns in these wards showed a ma
Appeal from Linn District Court.

but little experience with them . Wheth: Common Council, showed a majority in jority for incorporation which exceeded RAILROAD - LANDS TAKEN FOR - MEASURE

er flaws in their moral character will favor of incorporating said city under the entire majority in favor of incorpora OF DAMAGES.

similarly affect their character as to said law of 1872, in said plea referred to , tion , as found and declared by said com
&

truthandveracity when upon thewit- which majority exceeded the entire moncouncil to be the result of the elec- necessary for ils convenient use withoutcondem

ness stand, as we suppose of wbites, you majority in favor of incorporating under tion in all the wards of said city, to wit : nation thereof under thestalute, or grant from the

mustjudge. Their conductonthewitness saidact , as found and declared bysaid morethan 5,000votes. Itwas notenough owner, and staubteque eles esetleda proceedined

stand, thepromptness and directness, CommonCounciltobe theresult of the that the result of the election as found by theowner on account of the appropriation of

the intelligence with which they answer election in all the wards of said city, to and declared by the common council the land,themeasure of his recovery will be the

ed or failed to answer inquiries made of wit, more than 5,000 votes. should have been affected, but it must
value of the land at the time the railroad entered

them in your presence, are proper to be And he further avers that some ballots have been the actual result; thequestion and not ijsvalue at thetimeofthe assessment of
upon it, with six per centum per annum interest,

considered in estimating their credibil. were cast at said pretended election for being whether a majority of the legal damages.

ity. On the other hand, you have their and some against minority representa- votes actually cast were in favor ofadopt Thisisa proceedingunder the statute

former masters, whites, testifying against tion in the Common Council ofsaid city . ing the law . The result as found and instituted by the defendants, railroad

them. How far they may, unknown to And he further avers that at all the pol- declared by the common council was but corporations, to assess the damages sud

themselves, possibly be influenced by ling places in said city, to wit : at the evidence of what was the actual result. tained by plaintiff on account of the ap

prevailing prejudices, you are to judge. polling-places ofthe First, Second, Sev In one or more other wards of the city propriation and taking by defendants of

I can but ask you to give these matters enth, Eight, Ninth, Eleventh , Eigh theremight have been equal irregularity a lot in Cedar Rapids,owned by plaintiff,

the most careful consideration . teenth, and Twentieth Wards in said affecting thereturns of a like number of for the use of the railroad. Upon an ap

In reference to the alibi undertaken city, only oneballot-box was used by the votes against incorporation, counterbal. peal from the assessment made by the

tobe shown bythe defendants, Icall judges of election at said polling-places ancingthe effect of the irregularities sheriff's jury, judgmentwas rendered in

your attention to the fact that it is a respectively, and that each voter was charged, as respects the actual result. the District Court in favor of plaintiff for

defense which is set up by the defend- permitted to cast two ballots at his pro- The issue tendered in this respect should the sum of $ 178 ;he now appeals to the

ants and must be made out by them to per place of voting,and that many voters, not have been upon the result as found court. Other facts in the case appear in

your satisfaction. The law regarding to -wit: 5,000, actually cast two ballots at and declared by the common council , the opinion.

the strength or weakness of the alibi their respective polling -places. but upon the actual result, or as to the E. LATham for appellant.

made outby the facts and circumstances And he further avers that the said majority of legal votes polled. N. M. HUBBARD and E. S. BAILEY for

testified to, has been so fairly presented judges of election, at their respective We are ofopinion that thedemurrers appellees.

on both sides in the arguments of coun . polling places aforesaid, received two were properly sustained to the replica BECK, J. - The defendants entered up

sel, that I need not further allude to it. ballots from each of the voters so offer. tions. on the lot involvedin the action in 1860,

You are authorized to find all, or as ing to cast two ballots, and that said It has not been necessary to consider and have occupied it since for the use of

many of the defendants guilty, or not judges, in said cases, deposited both bal- whether this proceeding will be against the railway operated and owned by them.

guilty, as you in your judgment, in the lots so castin a single ballot-box, so kept a municipal corporation as a body. No proceedings were, prior to the pres

application of thelaw as given you by by said judges respectively as aforesaid . ent action , instituted by either party to

the court, applied to the facts and cir And he further avers that, during the MCALLISTER, J.-I concur, but go fur. assess plaintiff's damages resulting from

cumstances testified to, may determine. progress of said election, and subsequent ther than the above opinion . If the in- such appropriation of his property. In

thereto, large numbers of ballots were formation was bad in substance, the de, 1871 , plaintiff commenced a suit for the

We are indebted to the law firm of fraudulently inserted into the said bal- murrer of relators to defendant's special possession of the lot which resulted in

ROSENTHAL & PENCE, of this city, for the lot-boxes at the voting ofthe First, Sec. pleas should have beencarried back and a judgment in his favor and an affirm

following opinion :
ond, Seventh , Eighth , Ninth , Eleventh , sustained to the information. I think ance thereof in this court. See 35 Iowa,

Eighteenth and Twentieth wards in said the information was bad in substance, on 129. The defendants therefore instituted

SUPREME COURT OF ILLINOIS. city, which were not cast by any voter, the ground that neither at cornmon law this suit, being still in the occupancyof

THE CHARTER QUO WARRENTO CASE. and that, after the closingof thepolls at or under our statute will an information the lot for purposes connected with the

We published , in 8 CHICAGO LEGAL therespective polling places in said inthe nature of a quo warrantouponthe operation of their railroad . Uponthe

wards, the said judges of election in said relation of private individuals lie against trial the court held, and so instructed

News, 18 ,the opinion ofthe Supreme wards' respectively, towit:The judges a municipal corporotion as a body. AsI thejury, that plaintiffwas entitled to re;

Court of this State, by SHELDON , J. , pas- of election in said First, Second, Seventh, understand the English cases at common cover the value of the lot appropriated

sing upon the validity of the reorganiza- Eighth, Ninth , Eleventh, Eighteenth and law , such an information againstmunici- which it bore in 1860, the date ofihe ap

tion of thiscityunder theact of 1872.In Twentieth wards,in making up their re pal corporatiou onthe relation of private propriation;plaintiff' insists that he is

turns respectively, added to the actual individuals will not lie. Rex v. The Cor- entitled to recover the value of the lot at

that opinion the court failed to pass up count of votes in favor of said actofA. poration ofCarmanthen, 2 Barrows, 869 the time of the assessment of damages

on the cross -errors assigned by Judge D. 1872, a large number, to wit : 2,000 S. C., 1 W., Blackstone, 187 ; The People made by the sheriff's jury: The ruling

LAWRENCE and A. M. PENCE, counsel for votes, which were never cast, and which v . Richardson, 4 Cond., 109, and cases upon this point presents the only ques

the Citizen's Association . Last week they were never counted out of said ballot- there cited. Thiscase is not within our tion in the case. We will proceed to its

boxes.
moved the court to take up and dispose

statute. That includes private corpora- consideration.

And he further avers that all the re tions only. Railway corporations are authorized
of the cross - errors. The court granted turns so madeby said judges of election The recognition of such a doctrine “ to take and hold

the motion, and on Monday last the fol were canvassed by said Common Council, would be fraught with danger to the much real estate as may be necessary for

lowing opinions were filed in the case : and the result was declared to be in fa- rights and liberties of the people under the location , construction and conven

vor of adopting said act of A. D. 1872. local governments. If private individu- ient use of their railways. ” Code, & 1241.

SHELDON, J. Without this, that a valid election was als may institute and prosecute such cases the right of defendants to appropriate

Appelleehasassignedcross -errorson heldinsaid city, in pursuance of saidpe against theCity ofChicagoas a body, the lotof plaintiff in themannerpre

the ruling of the Court below in sustain - tition , resolution and notice, in manner they may, by parity of reasoning, against scribed by law is not disputed.

ing demurrers to the fourth , fifth , and and form as in said plea is alleged. theCounty of Cook as a body, to test the It is provided that if the owner of real

sixth replications to the third amended
And of this, he puts himself upon the validity of its organization , and if the estate required for the necessary pur

plea. country , etc. proceeding,will lie, then , by the default poses of a railway, refuse to grant the

The sixth replication was as follows : The other two replications were like or mispleading of an attorney,judgment same to the railroad company, or if the

And by way of further replication to the sixth, except in the omisson of one of ouster may go,and three- quarters of a owner and the corporation cannot agree

said third plea as amended , leave of the or more of the particulars of irregulari- million of people be divested of all cor- upon the compensation to be paid there

Court for that purpose being first had ty therein alleged . porate rights and privileges under such for, either party may institute proceed

and obtained , said Charles H. Reed , The demurrers to the replications were local governments. ings for the assessment of the land own

State's Attorney, etc. says, precludi non, special, assigning various causes of spe It would lead to confusion and disorer's damages. Code, 81244. There is no

because he says that at the pretended cial, demurrer, ganization of society, if not revolution. provision in this statute prohibiting the

election so held on the 23d day of April , The averments as to the casting of If it will lie as to cities and counties,why corporation from entering upon the land

1875, no poll books werekeptofthe votes two ballots do not necessarily impute may it notas to States ? Why may not prior to the assessment, or requiring the

at the polling places in the First, Second , anything wrongful to the voters. There individuals institute suits in the Federal assessment to be bad before the land is

Seventh , Eight, Ninth, Eleventh, Eigh were two questions voted upon , of incor- Courts against the State of Illinois, to de- occupied. The rights of the parties in

teenth , and Twentieth, Wards in said poration and minority representation, termine whether the Constitution of 1870 case the land should be occupied before

city . That no clerks were appointed for and we do not understand the averment was regularly adopted, and in the same the assessment are not prescribed by the

said polling -places, nor were any clerks of the voters casting two ballots to im- way, by default or the verdict of a jury, statute. But this courthas held that the

present at such places, nor were any port anything more than that they cast obtain a judgment of ouster ? railroad company acquires no right to

poll -books or other record kept upon a ballot upon each one of the two ques Such cannot be the law . The usual the land_until payment of damages.

which were entered the names of the tions. and legal course is to proceed against the Henry v.D. P. R. Co., 10 Iowa, 540, Code

voters so voting at such places , nor were According to the averments of the individual officers, who, it is claimed, 1244. If damageshave not been assess

any numbers placed upon the ballots so sixth replication, there was gross irreg . have usurped the franchise as complained, the land owner may recover the pos

cast at such polling places. ularity in conducting the election in ed of. The court has not passed upon session from the company. Daniels v.

And he further avers that all the bal- these specified wards, and fraud on the this question by the above opinion ; I C. & N. W. R'y. Co., 35 Iowa, 129. The

lots, so cast at such polling places, were part of the judges of theelection in those think it is raised, and therefore express possession of the company before assess

counted by said judges of said polling wards. But an election is not necessari. my views upon it. For the reasons giv- ment of damages is that ofa trespasser.

places. ly to be made void on such grounds, es- en, the demurrer of relators to the de. But the statute evidently contemplates

And he further avers that the judges pecially in the other wards of the city . fendant's pleas should have been carried cases where the land may be so held and

ofsaid polling-places made returnsofthe The rules prescribed by the law for con- back to the information, and sustained gives to the owner the remedy of com

ballots so cast at said places to the Com- ducting an election are directory merely, to that, as bad in substance. pensation to be recovered by the pro

mon Council of the City of Chicago. not imperative. Piatt v. People, 29 Ill . , ceedings instituted by defendant in this

And he further avers that no clerks 54. BREESE, J. - I am disposed to think Code 8 1214. Proceedings of this

attested the returns of said judges of There may be reason shown here for that an information in the nature of quo character are not uncommon in such

said polling-places. rejecting the returns made from the warranto, by private individuals, will courts, and the right of the land owner

And he further avers that no poll -lists wards specified as evidence of the votes not lie against a municipal corporation to relief in that way cannot be question

or tally -sheets were returned by said cast in them , as in Knox County v. Da- as such , and that the demurrer to the ed under the language of thesection first

judges with the said returns so made by vis , 63 III.,405, where it was held that special pleas sbould be sustained to the cited. The railroad company, at any

them to the said Common Council. he poll-book and certificate of an elec- information . time, after occupancy of the land , if it

And he further avers that said Common tion in one of the towns of the county WALKER, J. - I incline to the opinion has not before done so, may institute the

Council did canvass said pretended re were rightfully rejected as evidence of that this information cannot be main proceedings in order to acquire right to

turns of thejudges of the polling -places the vote of town because of fraudulent tained against a city, town, village, coun hold the land and settle the amount of

in said First, Second , Seventh, Eight, practices in the conducting of the electy , township, or other municipality as a compensation to be paid to the land

Ninth , Eleventh , Eighteenth ,and Twen tion. body, hut it should be against the officers, owner.

tieth Wards, and did count and allow the In support of the ruling of the court in of the body. That an election for the In the case before us the land has been

returns so made by the said judges of sustaining the demurrers to these repli- adoption of the charter cannot be con- occupied by the defendants since 1860 .

election in said wards last 'mentioned as cations, we think it sufficient to say that I tested in such a proceeding. Since that date both parties have had

*
SO

case .
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PRACTICE .
2

OTHER INSURANCE.

:

DESCRIPTION .

REASONS WHY.

the right to institute proceedings to as- lands therein authorized .-- (Opinion by responsible. Plaintiff, in bis notice of realized , shall be subject to any judg.

sess plaintiff's damages. Defendants HIBBARD, J . )- Orr v. Quimby, p. 590 . loss ,stated his ownership as thatof “legal ment her attorney may have against her

have held the land at the sufferance of A State has constitutional authority to heir of his deceased wife ; " he was in for the services for which be claims com

plaintiff, enjoying its benefits to thesame condemn private property for a public reality a general creditor of her estate by pensation. The allegation that Mrs.

extent as though plaintiffs damages had use by the United States. virtue of an instrument executed by her Taylor had acted under the advice of or

been assessed . Plaintiff bas suffered no Property taken for the use oftheUnit- before her decease. Held , that this was in consultation with spirits comes with

greater damage than would have accrued ed States coast survey is taken for a pub- no intentional deception, or anything poor grace from the counsel, who has, as

to him had defendant pursued the course lic use. calculated to mislead. Rohrbach v. Ælna he claims, acted for yearson her infor

pointed out by statute which they are, Chapter 132 of the General Statutes is Ins. Co. mation , so obtained , and allowed her to

now by these proceedings pursuing. By not unconstitutional , because it does not do it. If he has deemed such communi

these proceedings plaintiff is not depriv- require an assessment of damages, and
FIRE.- Request to Find.- Where there

cations of use heretofore he shows no

edofthe title to the land; the defend: payınent or tender of the sum assessed, has been no request to find as to the fact reason but her desire to change why he
not .

to occupy it for railroadpurposes . Had lands therein authorized, nor provide tion to a refusalso to find, a court of re

they been instituted prior to or upon for a definite and certain fund to secure

defendants takingpossession of theland thepayment of compensation. Doe, J. , reverse a judgment,Smithv.Glen's Falls truth of theadage " penny wise and pound
view will not look into the evidence to The London Law Times says : The

no different right would have been ac- disseniing.
Ins. Co.

quired by them than they obtain in the A party injured, under the authority of
foolish " is well illustrated in the course

present action . In each case the meas- ch. 132 of the General Statutes, is not en .
adopted by a large class of persons in re

ure of plaintiff's damages is the same, titled to commence an action of tort and FIRE. - Separate Interest . - P. owned an gard to the making of their last will and

namely, the value of the land without maintain it, until an assessmentof his undivided interest in wool, which he in testament. It is a common practice with

regard to benefits resulting from the im- damages shall have been made under sured without any reference to joint many people to purchasea printed form

provement. Plaintiff, had the damage the statute, and the sum assessed paid or ownersbip. He afterward insured in of will , which, when filled up andattest

been assessed upon the occupancy of tendered .

the land , would have received no com An agent of the United States, enter- attached , loss, if any,one half payable that he or she has disposed of his or her

another company,with the policy clause ed in supposed compliance with the Wills

Act , satisfies the would be will maker

pensation for its prospective uses other ing upon and doing injury to land , in to George N. Pitney, as his interest may

than as then would enter into the esti- the service of the coast survey, under appear," --George N. Pitney being the worldly belongingsin conformity with

mate ofits value. The samematters now the authority of ch . 132 of the General joint tenant. Held, thatthe policiesat his or her intentions. The following

will determinethe value that would have Statutes, will be liable to an action of tached to the samesubjectmatter of in
case of this kind has just come under

then. It will be seen , in view of these tort , unless such entry and injury were surance, and the second policy was
our notice : A man of small property

considerations, that the value of the land reasonably necessary for the purposes of other insurance with reference to the purchased at a stationer's shop a printed

at the time of the appropriation , with the coast survey. first . Mussey v. Atlas Ins.Co., 14 N.Y., form of will , the printed form of attesta

interest upon the sum assessed from that
84; Ogden v. East River Ins.Co.,50N. Y. , tion towhich was in these terms: “ Sign

date until judgment in the case is the

just measure of the plaintiff's damages.

389 ; Case of Howard lns. Co. v.Scribner, ed bythe testator and acknowledged by

DIGEST OF INSURANCE DECISIONS.
excepted .

him to be his last will and testament in

This conclusion is supported by the
[ From the Insurance Law Journal. ) A renewal is not other insurance, and the presence of us present at the same

further considerations that the remedy
where the act of the agent amounted to time and described by us as witnesses in

by the same proceedings defendaris Fire.-- Not a Warranty of Title : -The a waiver of therequired indorsement the presence ofthe said testator and of

have instituted, has been within plain- policy insured , plaintiff on his two when the policy was issued , the indorse each other.” In this condition the form

tiff's reach all the time since the occu- buildings.” Held, that the phrase was ment is not required by the renewal. was used by the testator, and, as a neces

pation of the land by defendants, and merely descriptive,not a warranty of Pitney v . Glen's Falls Ins.Co.
sary consequence, the clerk of the seat in

that a different rule of damages claimed ownership. Niblo v. Ins. Co., S. C.R. , the principal registry (on the will , oath

by plaintiff, namely, the present value 531 ; Trader's Ins. Co.v. Roberts,9 Wend .
THE REJECTED LAWYER.

to lead the grant , and affidavit for the

of the land, wonld in case of the depre- 404 ; Tyler v . Ætna Ins. Co., 12 Wend.,
Commissioners of Inland Revenue, being

ciation of the property after the appro- 507. - Rohrbach v . Germania Fire Ins. Co. RUFUS F. ANDREWS SUPERSEDED AS THE AT- carried in, to obtain a grant of Probate)

priation, work manifest injustice to the Fire - Of the Insured by Termsof Policy. TORNEY OF THE WIDOW TAYLOR - TUE required an affidavit of due execution ,

land owner. The application was incorrectly filled by which in the particular case bas involve

The following authorities lend support the agent from correct representations The New York Herald says concern ed an expenditure of some pounds, and

in some degree, to the conclusion above by the insured. But the policy made inga case recently reported in the has occasioned considerable delay.It

expressed : The Delaware & c. R. R. Co. the agent ofthe insured,and not under Indianapolis Sentinel : In one form and isreadilyadmittedby mostof the clerks

0. Burron, 61 Pa. St., 369 ; Railroad v. any circumstances . The truthfulness of another the Taylor will case appears to oftheseat at Somerset House that it is

Gisner, 20 Pa.St., 240 ; Whiteman v. Bos . the application was a warranty. Held, be an unending legacy to the courts.On frequently necessary, in cases where

ton& M. R. R. Co., 7' Allen, 313 ; Dick thatthe terms of the contract must be behalf ofMrs. Sarah B. Taylor,widow of printedforms are used , to require addi

erson v. Inbabitants of Fetchburg, 13 enforced, andthe breach of warranty James B. Taylor, the decedent,a motion tional affidavits by which smallestates

Gray, 546 ; Parks v. City of Boston, 13 was not avoided by the knowledge or was made recently before Judge Dono- of deceased persons are put to extra ex

Peck, 198 ; Vanblaricum v.State, 7 Blackf. acts of agent. hue , in Supreme Court chambers, to sub
pense.

209. Plumb v. Catt. Ins. Co., 18 N. Y., 392, stitute Messrs. Wingate & Cullen as her

Affirmed.- Western Jurist. distinguished ; Chase v . Ham, Ins. Co., 20 counsel in place of Rufus F. Andrews. Novel incidents appear, now and then ,

N. Y.,52; Rowley : Empire In. Co. 36 Judge Donohue rendered his decision toenliventhe practice of law in South
N. Y., 550, accepted ; Owens v. Holland, yesterday granting the application. ern India, and give occasion to judicial

LIV . NEW HAMPSHIRE. Purch. Ins. Co. , 56 N. Y. , 565-76 . - Rohr- | His decision is as follows :
remonstrances , such as the following

back v. Germania Fire Ins. Co.
We are indebted to Hon . John M. “ Mrs. Taylor asks leave to substi- from the judge of the Salem sessions :

SOURLEY, Official Reporter, for advance

tute an attorney in place of Rufus F. “ Circular No. 10 of 1875. The sessions

Fire - Of General Creditor.- A general Andrews, her present attorney . It is judge brings to the notice of the district

sheets of the 54th New Hampshine Re. creditor of the estate of one deceased objected , on behalf of Mr. Andrews, that, magistrate that a sub-magistrate, in a

ports, from which we take the following whose personal property leftis insuti- first, he can not be substituted without case committed by him to the court, sent

head- notes : cient for the payment of his debts, has an cause shown;second that he then can only up the head of a sheep which had been

insurable interest in the sole real estate be substituted on such termsas are just ; severed from its body some three

of the deceased debtor, when it is plain that such terms should be the payment months previous to the special sessions,

A deed contained the following de- that if it is damaged by fire apecuniary of all theamountsdue him forcosts and evidently withaviewto its beingiden

scription of one of the lines of the land loss must ensueto thecreditor thereby counselfees, andsomeadvances hehas tified asthehead ofthe animalforming

conveyed : " * * westerly to the river 1 Arnold on Mar. Ins., 229 ; Bun. on Life made ontside of the suits; third ,thatMrs. the subject of the theft. The sub - magis

road , so called ; thence northerly on the Ins., 16 ; Hughes on Ins., 30 ; 1 Marshall Taylor is nota person to be trusted with trate in question evinced an utter want

easterly side of said road to," etc.; and it on Ins. , 115 , 1 Phillips on Ins., 2 , 107 ; the direction of her affairs, because she of discretion in sending up this sheep's

appeared that the grantor was the owner Sherman on Ins., 93 ; Parsons on Merc. consults and has consulted the spirits for head, as he must have known, as re

of the soil of the highway.Held, that Law, 507 ; Parsonson Cont., 438 ; Angel sometime past,and supposes sheacts marked by the judge, that it would be so

this description located the line atthe on Ins., séc . 56; Flanders on Fire Ins., under their direction . Before disposing decomposed before the commencement

centre, and not at the easterly margin of 342 ;Mayon Ins, 76 ;Hancock v . Ins of the questions raised,I desire to notice of the trial oftheaccused as to be be

the highway:-(Opinion by LADD, J.) - Co.,3 Sumner, 132–140; Putnam v.Merc. a statement,in the opposing papers,that yond the possibility of identification,

Woodman v. Spencer, p. 507 . Mar. Ins. Co., 5 Met., 386 ; Wilson v. Mr. Taylor, in a charge to be made, ex : The district magistrate hereby directs

Jones, Law Rep., 2 Exch ., 139 ; Buck v. pects and hopes there would be political all sub magistrates to use discretion in

Ches. Ins. Co., i Peters, 151-163 ; Mapes influence obtained. sending up to the court such things as

A contract in restraint of trade, but v. Coffin , 5 Paige, 296 ; Mickles v. Rock Such statements on this motion are decomposed sheep's heads, decomposed

limited as to time, place, or persons, is City Bk ., 11 Paige, 118 ; Ins. Co. v. Allen, entirely out of place, and , in my judg- human bones, decomposed vegetables,

not void upon grounds of public policy, 43 N. Y. , 389-95-6 ; Herkimer v. Rice, ment, unworthy of counsel. If the evi and other similar property, in cases com

but may be enforced.- Perkins v. Clay, p. 27 N. Y. , 63 ; Savage v. Howard Ins. Co. , dence of such influence in lawsuits mitted by them for trial ; all the above

518.
52 N. Y. , 502 ; Clinton v. Hope Ins. Co., exists there is a place and a way in which having, at some time or other, been sent

C. sold to H. his cartand business as a 45 N.Y., 454 ; Waring v. Loder, 53 N. Y. , redress for it may be bad, and to that up to the sessions court - June 29, 1875."

butcher for the sum of $ 90, and agreed 581 . tribunal the facts should be submitted ; A short time ago the chief magistrate of

not to carry on the same business over but themere assertion of counsel can not, another part of the presidency had to

the same route which he had formerly Fire. — Agreement to Sell. – A verbal on the motion, deprive Mrs. Taylor of remonstrate still more seriously with the

run so long as H. should want to carry agreement to sell , payment to be made her right. Those rights are : First, bead official of a remote village for ex

on the business. Subsequently H. sold by crediting on an existing debt, with where a party has differed ,as here, with ercising " unduediscretion." It appear:

to P. the cart and business as butcher for oui any visible outward act in further the attorney, the court will not permit ed that a stranger,an East Indian , died

the sum of $90 ; and C , in consideration ance of the transaction , is not a change one of its officers to insist on the right of with suspicioussuddenness while he was

that H. had releasedhimfrom his form of title which avoidsthe policy. Archer retaining the management
of thecase passing through the village. After due

er agreement, entered into a parol agree- v. Zeh , 5 Hill, 294 ; Schindler v. Hous: against her wish ; second , as to any consideration
and consultation the offi .

ment with P. that he would not carry on ton, 1 N. Y. , 261 ; Mattice v. Allen , 3 advances outside of the lawsuits, there is cial determined to have the body de

the same business over the same route Abb., Ct. App. Dec ,248 ; S.C., 3 Keyes, no lien either on the attorney's posses- capitated and the head exposed on a

for a period of two years. Held, that 492; Clark v. Tucker, 2 Sandf., 157 ; Ely sion of her papers or her claim in her pole in the highway " for the purpose

there was a sufficient consideration for v . Ormsby, 12 Barb. , 570 ; Walrath v . own suits ; third , it is evidentfrom the of identification
.” This not proving

the promise from C. to P., and that the Ritchie, 5 Laws, 362 ; Teed v. Teed , 44 reiterated statements in the opposing very successful, thehead was, after the

agreement was not within the statute of Barb., 96 ; Barbine v. Hyde, 32 N.'Y . , afidavits. that the attorney knew that lapse of three or four days, duly dis

frauds. 519.- Pitney v. Glen's Falls Ins. Co. Mrs. Taylor had nothing but what the patched to the chief station in the dis

will gave her or she may get out of the trict as the “ massam " of a probable

FIRE.-Breach of.--Where plaintiffmade estate. It would, therefore, be upjust crime.” * Massam ” means the chief

UTE - CONSTITUTIONAL LAW. no representation as to his interest fur. and against good conscience for the at. piece of criminating circumstantial evi

ther than to show the agent the instru . torney to claim immediate payment for dence ; and it is , according to the notion

It was not the intention of the legislat. ment by virtue of wbich be claimed an services which his own statement shows of the majority of South Indian Hindus,

ure which enacted the General Statutes, interest, Held, that the policy phrase, he knew must be paid out of future as so necessary for conviction that they will

that the assessment of damages, and the " on his two buildings,” even if more sets. The substitution must therefore prefer a decomposed and unrecognizable

tender provided for in ch . 132, should thar a mere description,was not a phrase be made, on the party filing a stipulation " massam ” to none at all. - Pall Mall

precedə the entry upon and injury to for which the insured was in any way that her interest in the estate, when | Gazelte.

INSURABLE INTEREST.

BOUNDARY LINE.

CONTRACT IN RESTRAINT OF TRADE.

TITLE.

WARRANTY.
U. S. COAST SURVEY-EMINENT DOMAIN

PAYMENT-TENDER - PUBLIC USE - STAT

-
-

-
-
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AT Nos . 161 AND 153 FIFTH AVENUE.

ER AND ACCEPTOR .

ing that under theprovisions of theact risdiction and retains the ordinary rights bave been discarded , as the object is fa- |light of the Constitution , we are of the

Court for the E. D.of Pa ., by
McKINNAN

, and sent to jail. It was held , on an ap to tell which is the latest utterance of opinion thathe will be able to secure a

CHICAGO LEGAL NEWS. RAILROAD - Land Taken FOR - MEAs in an action of deceit against a national and unpublished applicable to the law of

URE OF DAMAGES. — The opinion of the bank, seeking to recover damages for the pleading and practice in that State ren.

Supreme Court of Iowa, by Beck, J. , alleged fraudulent representations of its dered before the worl : went to press .

Ler bincit .
holding that when a railroad company teller made in the sale to the plaintiff of The volume has a very complete gener

entered upon land necessary for its con- certain railroad bonds ; that the busi- al index , as well as an index to the forms,

MYBA BBADWELL , Editor . venientuse without condemnation there. ness ofselling bonds on commission, is which number over two hundred and

of under the statute, or grant from the not within the scope of the powers of fifty. The work is not only indispensa

CHICAGO : OCTOBER 16, 1875 .
owner, and subsequently instituted pro- national banking association , and the ble to Iowa lawyers, but valuable to all

ceedings under the statute to assess the bank cannot, under any circumstances, attorneys in other States having Codes

damages sustained by the owner on ac- carry iton ; and being thus beyond its cor- like that of Iowa. It will be forwarded

Aublished EVERY SATURDAY by the count of the appropriation of the land, porate power,the defense of ullra vires is to any address by the publishers upon

CHICAGO LEGAL NEWS COMPANY, the measure of his recovery will be the open to it , and the bank is not responsi . he receipt of $ 7.50.

value of the land at the time the railroad ble for any false representations, by

entered upon it, with six per cent. per which the plaintiff may have been damn. APPOINTMENT OF NOTARY

TERMS : -TWO DOLLARS per annum, in advance annum interest, and not its value at the ified, made by its teller, in any such
PUBLIC

Single Copies, TEN CENTS.
time of the assessment of damages.

dealing.

Chicago, ILL. , Oct. 11, 1875.

ENLISTMENT OF ALIENS IN Militia. ED. LEGAL News :
Recent Publications .

We would ask all our sub- The opinion of the Supreme Court of DEAR MADAN : You will confer a favor

scribers, who have not al- New York , by LAWRENCE, J., holding Reports of CASES IN LAW AND EQUITY onusbygiving your opinion on the

that an alien who voluntary enlists in a DETERMINED IN THESUPREME COURTOF Statute cap. 99 , p. 721 , sect. 1, reading

ready done so, to at once New York militia regiment, cannot be The State of Iowa. By John S. Run thus: That the governor may appoint,

forward us the required two discharged on the ground that he is an nells, Reporter. Vol. Í. Being Vol . by and with the advice and consent of

ume XXXVIII, of the series. Des the senate, and commission as notaries

alien .

dollars and twenty cents, to

Moines : Mills & Company,Law Pub public, asmanypersons havingthequali

POWER OF ADMINISTRATOR TO COMPRO lishers. 1875 .
fication of electors, and resident in the

renew their subscriptions

MISE CLAIM.—The opinion of the Supreme The only fault we have to find with county in this State for which they are

appointed, as he may deemnecessary.

and pay the postage. Court of Tennessee, by Nicholson, C. J. , this volume is that it has been tardy in The Constitution , Art. VII , Sect. I,

as to the power of an administrator to reaching the Legal News office. This reads thus : Every person having resided

is Mr. Runnells' first volume of reports, in this State one year, in the county 90
We call attention to the following compromise a doubtful claim . days, and in the electio ' district 30 days,

and we must say we are agreeably dis. etc., etc.
opinions, reported at length in this issue :

And sect. 6, ib. , says : No per

EJECTMENT - ESTOPPEL - COUNTY ATTOR

NOTES TO RECENT CASES.
appointed to find it a model volume. son shall be elected or appointed to any

NEY.—The opinion of the United States BILL OF EXCHANGE - INSOLVENCY OF DRAW- the rest are exceedingly short and accu

There is but one long syllabus in it ; all oflice in this State, civil or military, who

is not a citizen of the United States, and

Circuit Court for the District of Oregon ,
who shall not have resided in this State

rate. The volume is so arranged that a

by Deady, J. , in an ejectment suit, in The English Court of Appeal in Chan
one year next preceding the election or

volving several questions of pleading, cery, in ex parte The General S.A. Co., 33 person can soon find what is in it . The appointment.

index is very short , yet so constructed
Now , what I want to know is, has a

estoppel,and the right of an attorney to L. T. R. N. S.,112 , held that the doctrine that it reveals the contents of the vol person, to have the qualification ( for the

appear for a county who is not the coun of ex parte Warring, 19 Ves. , 345, does not

ume at a glance. There is a general feel. 1, or of sect. 6 of art. VII,of the Consti.

ty attorney. apply to a case where, although both the
FEDERAL COURTS — FOREIGN ATTACH- parties to a bill of exchange are actually ingofthe bar that long indexes in re- rution, or, in other words,what is meant

MENT.- The opinion oftheUnited States insolvent, yet only one ofthem has his portsshould be avoided. The reporter by thewords, having the qualification of

CircuitCourt for the Eastern District of affairs under judicial administration, saysthat the names of cases have been electores tine Statutech.99, p.721,sect.I,

given in the shortest possible form . All Respectfully yours, W. M. S.

Pennsylvania, by McKinnan , J. , hold. while the other is not subject to any ju .
descriptive titles and official designations

ANSWER.—Construing the statute in the

of June 5th , 1872, Revised Statutes, sec
of property.

cility of reference to the principle only, opinion that a person to be appointed a
tion 915 , the Federal courts may issue ARREST OF DEBTOR - DISCHARGEFROM CUS , and that any thing in the name of the notary public,must be a citizen of the

process of foreign attachment against case more than is absolutely necessary United States.- [Ep. LEGAL News.]

the property of non -residents, where the
The English Court of Appeal in Chan

same would lie under the laws of the cery, in ex parte Deere 33, L. T. R. N. S. to identify it is unnecessay and cumber.

some. The law limits the number of re

State in which such court is beld . The 114, where an attorney was ordered by a THE ILL. RAILROAD TAX INJUNCTION

question arises, What effect, if any, sec

court of law to pay a sum of money, and ports to two volumes each year, and as

a consequence the reporter has to con
Cases. - Attorney General Edsall has pre

tion 18 of the actofMarch 30, 1875, didnot comply with the order. And he tractand notexpand.Atthe end of the paredpetitions and affidavits in whatare
Statutes at Large, 470, has upon the act was afterward adjudged a bankrupt, and known as the railroad tax injunction

volume is an appendix containing cases

of 1872.
a rule for an attachment against him for

non- compliance with the order having

not otherwise reported. Wenotice that cases, and gone to Washington to get

POWER OF CONGRESS TO IMPOSE Tax.

The opinion of the United States Circuit

been made absolute by the Court of Ex. Mr. Runnells gives the date when each them advanced on the docket so as to

opinion is delivered . This should be secure an early hearing of the questions

chequer, and the bankrupt was arrested

done in all reports, as it enables a person
involved . Mr. Edsall is sanguine in the

J., in the Schuykill N. Co. v. Elliott, 32 plication to the bankrupt court to dis

Leg. Intel., 362, held that Congress has a
charge him from custody, that as the at

the court, which is often important in reversal of the judgments below. He is

faithful and earnest in looking after the

right to impose a tax by anew statute, tachmenthad beenissuedby a courtof case of conflicting opinions. interests of the State, and makes an able

although the measure of thetax is gov- competent jurisdiction againt its own of- A TREATISE ON PLEADING AND PRACTICE andefficient Attorney General. He is

erned by the income of the last year.
ficer, the court of bankruptcy , in the ex. at LAW AND EQUITY, IN the Courts of in no way connected with the rings that

TAE Civil Rights BilL - RIGHTS OF ercise of the discretion given it by the Iowa , UNDER THE CODE OF 1873. Re- invest the State house.

COLORED CHILDREN.—The charge of KRE- 13th section of thebankruptcy act of 1869, vised Edition . By William E. Miller,

KEL, J., of the District Court of the Unit- would not interfere with the process of
Chief Justice of the Supreme Court of

ed States for the Western District of the court of common law.
Iowa. Des Moines : Mills & Compa SUPREME COURT OF INDIANA — New

ny , Law Publishers. 1875. Rule. - The Supreme Court ofIndiana on

Missouri, to the jury in a case where sev
Every Iowa lawyer should feel proud last Wednesday entered the following

eral persons were tried upon a charge of CREDITOR.
that so finely an executed volume is the new rule, which is numbered 36 : “ When

whipping certain colored persons be The English Court of Appeal in Chan - work ofa publishing house in his own it shall be discovered , or when objec

cause they were colored, and that they cery in ex parte Jones, held , under the State. Judge Miller very appropriately tion shall be made, after a cause has

went on the highway in diszuise to English Act of Bankruptcy, that where dedicates his work to the gentlemen of been submitted , that the transcript is

frighten and maltreat certain negroes an execution creditor delivered the writ the Iowa bar. The country is flooded not legally certified ,or that the clerk has

because they were negroes. This charge to the sheriff, after the debtor had filed with works upon pleading and practice, not affixed his seal thereto, the appeal

will attract attention . It is evident that a liquidation petition and the creditors written by men who are ignorant of the will not be dismissed for such reason ,

the judge does not mean that the civil afterwards duly resolved to accept a com- first principles of pleading, and never unless the appellant shall fail to remedy

rignts bill shall remain a dead, when position , that the execution creditor was had any practice of their own. It is re- the defect within such reasonable time,

he is asked to apply it to a case in his entitled to have bis debt satisfied in full ally a pleasure to examine a book like as the court may fix, according to 2 G.

court where the evidence warrants. by sale of the goods seized by the sheriff Judge Miller's,where the propositions & H. , 278, section 581, of which time he

The City Quo WARRANTO CASE.- "The under the writ . in the text are clearly and concisely shall have notice from the clerk of the

opinion of the Supreme Court delivered stated ,and the forms given are founded court. "

in the quo warranto case, brought to test The Supreme Court of Pa. , in Ten- upon legal principles and divested of all

the validity of the re-organization of the brooke v. Jahke, 32 Leg. Intel . , 363, held surplusage. The former edition of this CHARGES of unprofessional conduct

city under the act of 1872 , upon the that damages for the opening of roads work was received with great favor by have been preferred by the Chicago Bar

cross errors assigned by Judge Lawrence and streets are a personal claim ; that the profession in lowa. The many Association against A. Goodrich , of the

and Mr. Pence , counsel for the citizens they are assessed in favor of the owner changes made in the statutes of that State Chicago bar, the rule to show cause be

association, it will be remembered by at the time of the injury, and do not run by the adoption of the Code of 1873,rening returnable on Oct. 20, 1875.

our readers, that the court failed to pass with the land .
dered a revision of the work necessary.

Opon the cross errors in the opinion dis The Court of Appeals of Maryland, in The text of the work has been largely ONE -THIRD of the legal publications of

posing of thecase which was published Weckler v. The 1st N. Bank of Hayers- re- written ; it embodies all the decisions the United States are printed and pub

in 8 CHICAGO Legal News, 18. town, 14 Am. Law Reg. , N. S. , 609 , held of the Supreme Court of Iowa published | lished in the State of Pennsylvania.

TODY - ATTORNEY - ATTACHMENT.

BANKRUPTCY - COMPOSITION - EXECUTION

DAMAGES FOR OPENING STREET ,
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RULING THEM OUT IN NEW JERSEY .

the money of use within the limits ofits per the value that naturally belongs to any other woman officeholder in the delivered the opinion ofthe courton the

Dr. SAMUEL T. SPEAR, editor of the New from all the rest, whether by usage or the facilities of the library. It is the parties treats the extension of the time

York Independent,has a very able article by law , as the commodity whichshall place where to find and meet thehome as being almost equivalent to a waiver of

in that publication of the 7th inst., upon puting the value ofotherthings,andon ing the booksat all hours of the day,and broadlystated, is the generic character

perform the functionsof money in com- lawyers, some of whom are there search- right existing under the contract. Such,

the limitation of legislative power, from this account be exchangeable for them , large numbers generally in the forepart of these cases. In Hickman v . Haynes,

which we take the following extract : the very first condition of the selection of the day. A pleasant circumstance, it the action was for the non -acceptance of

Law, for the purpose of enforcing con
is that the commodity should have value seems to us, is that the rooms and library twenty - five tons of iron . According to

tracts,' claimsthe right to decide as to independently of the selection, founded are becoming asortof headquartersfor theterms of the original contract, the

the class of persons legally competent to
on the twofold fact that men desire it the legal profession. Some of the rooms iron should have been delivered inJune,

make contracts and as to the subject and useitforotherpurposesand that it areset apart exclusivelyfor studyand but, byverbal agreement, the delivery

matter
ofthecontracts towhich it will takeslabor to produce it. This fact is silence, and one large and handsomely was to stand over. In August, the seller

giveitssupport. A lawful contractis, not createdbythe selection. Those furnished room is assigned for conver- grew tired of further waiting,and asked

hence, one in which the parties havethe who talk aboutmoney as having no val- sation andgeneral and free intercourse. the defendant to accept the installment.

“ contractual capacity ”

and in which the ue in thematerial of which it is compos- Thewhole concern is highly creditable Thedefendant wouldnot. The present

contentsof their agreement lie within ed are talking about thatwhich hasno tothe barof Memphis,and indeedan action wasthen brought,anditwas held

the scopeof legal recognition.Tosuch exchange power, to which no legalen . honor to the city, and deservesa large that the plaintiff was entitled to recover.

contracts legal rights attach,and out of actmentcan impart sucha power, and degree of public favor. A kindly and The important pointto be determined

them legal dutiesarise, and this is what which ,hence, cannotcompute theva
lue genial and social set are our lawyers. was whether the parol extension of time

ismeant by the obligation of contracts. ofotherthings. Their kind ofmoney. They study hard andworkhard,and so altered the originalcontractas to ad

The contracting parties are left free to fails in themostelementary functionof that isthe rule, without which noone mitof theapplication of the principle

make their own bargain , and what the money. They might as well talk about a
can keep up to the frontof theprofession of Noble v. Ward (4 H. & C., 149 ) . That

law does is not to make'a
newbargain, standard of weight that has no weightor here ; but when off dutyand out of case,as is well known, is conclusiveto

for themor alter the onethey have a standard of extension that hasnoexten. barness, and in their intercourse with the effect that such aparol agreement as

made;but to bind themto good faith sion . Credit money , so called, is notmo- each other, they are a cheerfuland , in we are discussing, namely, one to extend

with eachotheraccording tothe terms ney at all, in the real sense,butsimply a deed,as harmonious and jolly a lotof thetime for performing a written con

oftheir contract. This it does by ascer United States notes the dollarawhich monthstravel from one endof thecon bythe Statute of Frauds, does not re

promise to pay money. Take from the gentlemen as one can find in a twelve tract, and required to be in writing

taining what the contract is and provid stand behind them as thethingprom

ing a suitable remedy against its non
tinent to the other. Industry and tem scind , or in any way affect such written

fulfillment.
ised , and thuslet the question be settled perance, and fair dealings and honorable contract. Thedecision clearly applicable

thatthe promise is never to be fulfilled, conduct, is the rule ; and the predomi- here is that of Ogle v. Earl Vane, where

Monetary contracts, or those in which and the value of these notes at once sinks nant sentiment among them exacts con. Mr. Justice Blackburn says : “ The

money is stipulated to be paid by one
to the level of the paper composing formity with the rule. Any one who plaintiff waswilling to wait at the re

party to the other, are embraced in these them; and nobody pretends that the falls below it soon finds himself outof quest of the defendant, for the defen

formis oneofthe most universal terms paperitself hasanything to do with line andbeneaththestandard and re- dant's convenience,and he did wait for

monetary character. spect of the better class of his fellow a long time, till February ; but if he had
of contracts. The connection between

If, for example, Congress should repeal lawyers. Our opinion is , that for hard lost patience sooner and refused to wait

contracts and money is,hence,so inti: all its coinage and legal tender laws,and work, thorough learning and highintel longer,hewouldhave had a rightto

mate, soconstant,andsoimportant that substitute iron coins of the sameweight ligence, as wellasforfairdealing and bringhisaction at once for thebreach in
law justly assumes and exercises the

as that ofgold and siiver coins, and then honorable conduct , the bar of Memphis July . It is clearly a case of volffntary

right of determining what shall be'mon declare them to be dollarsand mul- is quite up to the level of the best pro- waiting, and not of alteration of the

ey. It must do so in order to supply a tiples of dollars, having the samele fessional standard found in any city in contract, and the length of time can

general rule for courts in theenforcement galvalue as the present coins ;or, ifit America. make no difference ." It was properly

of contracts. That which is thestandard shouldabandon coinage altogether, and

for computing and expressing all other adopt pieces of stamped paper, giving

acknowledged that there was no defense

values and is, therefore, the medium of to them the names and legal tender

upon the merits. We are always glad

WOMEN AS OFFICEHOLDERS. when defenses founded upon anything

exchange transactions and to which
power of these coins, does any one sup- THE

courts must refer in enforcing money

ATTORNEY GENERAL'S REASONS FOR else prove no better than broken reeds.

contracts oughtto have a definite and pose that such substitutes, though hav

fixed character, known to thelaw and ing all the sanction that law can give to
Attorney General Vannatta, of New

money , would orcould take the placeof Jersey, bases hisdecisionas to the legal
established by law. What law can doon gold coins and circulate at the sameval. ityof theappointmentof Mrs. Jones, as

THE WHISKY CASES — MERGER or Op

FENSES. — The St. Louis Republican of the
this subject is contained in two state

ments : 1.It can, as its ownexclusive into an ounce of irou or an ounce of pa. jailoress of the Hudson county jail,on 28th ult. says : “ In theUnited States

right, provide the of
reasons which might apply equally to circuit court yesterday Justice Miller

gold ? Hewho thinks that the

own jurisdiction.2.It can make this this can bedoneby law is beyond the fortwo years, and probably secur- reserved point in the demurrer toindict

money a legal tenderin payment of reach of discussion. The laws ofvalue ed the appointment because in the life. ment No. 654, the question being that of

debts. Such money is “lawful money.” are older and stronger than humanstat- time ofher husband sheperformed all

It has the sanction of law , and,hence, utes, were never made by them , and can the duties ofthe position . No complaint theother pointsof the demurrer wasmerger. " The opinion of the court on

the general rule is that whatever has
never be unmade by them . The very

this sanction is money.
nature of things imposes limitations up. The Attorney General's opinion is only in rendering the opinion of the court,

was made of the kind ofservice rendered . given in full in Saturday's REPUBLICAN.

It would , however, be a very serious on legislative power when exercised in
upon the legal points of the case, and Justice Miller said that if in case of a

mistake to assume that law is omnipo- establishing a standard of quantity or onetent as thecreator and establisherof of value. The exerciseis rather declara he interprets the law of 1874 to sayex: trial in court for misdemeanor and

pressly that no woman shall be appoint- during its progress thetestimony showedmoney, and can , therefore, make one tive than creative.

ed to any office, and such an appoint that å felony bad been committed , it
thing serve as money just as well as an

ment he believes to be contrary to the would be a question for the court
other. There are some things on this
subject which law cannot do and there THE MEMPHIS LAW LIBRARY. spirit of the lawsof the State. Moreov; whetherthe proceedings for the mis

er, no person can be legally appointed demeanor should be discontinued and

are others which it ought not to do ; and
We understand the Memphis Bar As- toan office who cannot fulfill all its du proceedings for the felony instituted.

both classes are limitations upon its
sociation is not only in a prosperous con- ties, and there are jail duties which a But in this case the court was not in

power.
so arranged woman cannot perform . A married wo

Underlying the exchange transactions dition, but its rooms are that category . The first count in the

man could not be able to perform , at all indictmentcharged a misdemeanor, and

of society,wefind the two generic ele that they are a general resort for the times,allthedutiesofany office, even thesecond afelony,and the latterhave

ments of quantity as determined by a members of the Bar. The Memphis if otherwise capable ; and the same opin ing been charged by thegovernment, it

standard of weight or extension, and of ion must apply to a single woman, be must be considered that the government
value as ascertained and fixed by a stan- Appeal of October 5th , says :

cause she might marry and give rise to
dard of value. Each must have a stan A day or two ago we had occasion to two questions : First, as to whether she Whilst there was a great difierence of

was in a position to prove that offense.

dard ,and it is the province of law to step into the
rooms of the MemphisBar still heldthe office, or whether it had opinion among learned authorities in

select and define a suitable standard for and Law Library Association, and were lapsed, or whether the husband had any relation to many points in the doctrine

each . The Constitution assignsthis duty surprised and pleased to learn thevery authority ; and second, whether, in case of merger,there was a very general

to Congress in the grant of power “ to prosperous condition of that company of dereliction of duty, the responsibility agreement, thatin case ofanindictment

coin money,regulatethe value thereof The law library has already reached the would lay with the husband or wife.
and of foreign coin ,and fix the standard number of thirty - five hundred and fifty

charging two grades of offense,the lesser

of weights and measures." In the exer- eight volumes, embracing sets of the
Mrs. Jones,however, continues to hold was merged in the greater. The indiet

cise of this power,Congress is subjectto reports completeoftwenty-two States, theoffice,and though the subjectbas mentmust therefore be considered bad,

certain limitations whichgrow out ofthe andbrokensets of the residue of the been repeatedly di cussed by the free and the demurrersustained .”

nature of things. Take, for example , a States, and alarge number of rare and of holders, that body has persistently re

standard of weight. What Congress can modern micellaneous text-books. Upon fused to oust her . DISQUALIFICATION OF JUDGES. - The

can here do is to establish such a stan- | the tables also are to be found all the New York Weekly Digest publishes the

dard by fixing upon something that has leading quarterly , monthly and weekly DELIVERY — PAROL EXTENSION OF TIME. following abstract of a short per curiam

weight, and by declaring that as the unit law, periodicals as they are published. opinion of the New York Court of Ap

of weight it shall be the means of com . It is gratifying to know, too, that the
-The London Law Times ofSept.18 says: peals, in Smith v. Nelson : “ This was a

puting and expressing all other quanti- association is entirely free from debt, An importantdecision in regard to the motion for a re-argument on the ground

ties by weight. To this unit and to its and is conducted upon the principle of effect of a parol extension of the time that one of the judges who saton the

multiples or its divisions it can give paying cash for all purchases and incurr- stipulated for the delivery of goods is former argument was disqualified . The

names that shall be both definite and ing no pecuniary liability for any pur- given in Hickman v. Haynes (32 L. T. affidavit of the moving party showed

intelligible, as forming a part of the lan- pose. Nearly or quite all the important Rep. , N. S. 873 ). The caseis important not that the firm of which the judge was a

guage of contracts. It can do the same lawyers of the city are members. The because it has introduced any new prin- member had appeared as attorneys in

thing in respect to the measures of ex - library is the largest in the State, except - ciple, but because it shows that our the defense of another action , involving

tension ; but in regard to neither can it | ing, perhaps, the State library at Nash- courts of law are not disposed to shake some of the questions presented by this

create the weight or the extension , or ville ." A noticeable feature is the liber- the authority ofsuch cases as Ogle v. appeal. That action was never tried,

make that a standard of weight which ality ofthe management of thelibrary. Earl Vane (L. Rep , 3 Q. B. 272 ). The but was discontinued manyyearsago.

has no weight or that a standard of ex All lawyers residing in other States, or facts are of the usual character in this The judge never had any personalknow

tensionwhich has no extension . The in other counties in Tennessee,have the class ofcases. Acontract in writingis ledge of the pendency of that action,or

standard of quantity must have quantity, privilege when in Memphis, without entered into containing on the one part of the legal questions involved therein.

either by extension or weight;and this chargeor ceremony, of the full and free a promise to deliver, andon theothera Held , thatthere wasnodisqualification ;

necessarily limits the law.making power use ofthe rooms and the books,and all promise to accept, certain things by that the statute disqualifies only where

in fixing " the standard of weights and ofallthe appurtenances ofthelibrary , to periodical instalments. Before the com a judge has been counsel in the same ac

measures. " the entire extent allowed to resident pletion of the contract, one or other of tion . That the judge was compelled by

Precisely the same necessity applies to members. And it is the desire of the the parties finds it convenient to defer law to sit and act, and even if he had

money , considered as the standard or managers, we are informed, that all law- one or more of the instalments, and it is bad personal knowledge of the facts set

measure of values. It is only by its own vers from abroad,when in the city,shall accordingly agreed by word of mouth forthin the motion -papers, he would

value that it can compute other values. avail themselves of the privilege, and that the time for delivery shall be have had no legal excuse for not taking

When a specific commodity is selected frequentandmake use of the rooms and tended. Time passes, and one of the part in the judgment.”

72



CHICAGO LEGAL News. 31

PACTS - WHEN HOMICIDE 18 JUSTIFIABLE

POSSESSION OF PROPERTY-- CREDIBILITY

OF WITNESSES FOR THE JURY TO DECIDE

man

OPINIONS FILED .

CENTRAL GRAND DIVISION ,

SUPREME COURT OF ILLINOIS. Kelso, who died in September, 1868, and act convinces me that this view is cor vengeance of one of the members, Pro

on whose estate J. D. Tilman adminis. rect. There would seem to be no neces. fessor in spite of a large petition

( BSTRACT OF OPINION FILED AT SPRING

FIELD , IN OCTOBER , 1 , 1875 . tered in January, 1867.Some time be- sity for providing for voluntary enlist- of 212 citizens, three-fourths of theinha

John Roach and Patrick Roach v . The forehis death Henry Kelso loaned to J. ments if the volunteers could only be bitants, signed by the mayor and five

C. Kelso, his nephew ,three or four thou- drawn from the class of persons subject councilmen out ofsix in favor of re-elect

People,etc. - Error to McLean.--Opin- sand dollars in gold to be used for an in- by law to theperformance ofmilitary tion of said professor. There is a great
ion by MCALLISTER. J.

definite time, and if not returned before duty. If I am right in this construction loss and damage to the petitioner, be

INSTRUCTIONIN CRIMINAL CASE ASSUMING Henry Kelso'sdeath ,then to bepaid ofthelaw, thenit followsthatitwas cause he is for one year withoutany

over to his widow . Atthe timethis loan perfectly competent for Schule to volun. office, having been procrastinated by

IN SELF -DEFENSE AND IN DEFENDING
was made Henry Kelso washeavilyin- teer and enlist as amember of Company said board from days to weeks till last of

debted , probably to insolvency . After D in the Fifth regiment,and that byso July . The supplication, therefore, very

the death ofHenry Kelso, and beforeany doinghe became liable tobe fined if be modestly made to themostrespectable
IMPEACHMENT OF WITNESSES , AND THE administration on his estate, J. C.Kelso did not complywith therules and regn- Supreme Court, is what may bedone

EFFECT THEREOF .

STATEMENT Indictment for

paid over to the widow of Henry Kelso lations ofthecompany. The return, there legally for a citizen of the United States

slaughter -the defendants having killed about $ 4,100 in pursuance of hisagree fore, of thekeeperofthe county jailseems to come to his rights and justiceafter all

one Dunlap in adisputeconcerningthe ment; he paid also $ 300to Jefferson to me to show that Schule is in his
cus- inquisitions with lawyers ?

righttousewaterfrom a wellwhich af- Kelso, on a note of Henry Kelso,on tody under a warrant issued by acourt The Supreme Court's most humble

martial which had jurisdiction of his servant, Prof.forded an insufficient supply of water which J. C. Kelso was surety.

for the wants of both parties. Plea of
In 1871 W. M. Alexander brought suit person, and which was authorized to

justification , that the killing was in self in the circuit court of Lincoln county commit him to the custody of such
SUPREME COURT OF ILLINOIS.defence. Conviction , and sentence of against J. C.Kelso to make him respon- keeper in defaultof the collection of

sible as executor de son tort of Henry such fine imposed upon him by a levy The following opinions were filed , on

John for twenty one years,and of Pat- Kelso,by reason ofhis baving paid over upon his goods and chattels. The ob- Monday , the 11th inst., at Ottawa, in

rick for one year, in the penitentiary.

Thefollowing instruction was given ,

the $4,100 to the widow and the $ 300 to jection made to the warrant of commit

in the courtbelow ,in behalf of the peo- JeffersonKelso. Uponthetrial ofthe ment ,thatit does not specify the time cases decided after the September term ,

1874 :
ple; that, “ In case of a mutualconflict, cause, under the charge of the circuit for which the delinquentis to be impris.

he 'who would excuse himself onthe judge, the jury foundthat J. C.Kelso was oned , does not seem tome material. It

Heath v. Hurless, decree reversed and remand.ground ofselfdefense must show that, not executor deson tort. Alexanderap- is stated in the warrant that the
ed.

pealed to the Supreme Court, and while total fine imposed upon the pe

before a mortal blow wasstruck, be had the cause was pending in that courtTil titioneris thesum of $84,andthe manded .

Lincoln v. Stowell, judgment reversed and re

declined any fartherconflict, and retreat Kelley v. Trumble, decree affirmed .

ed as far as he could withsafety . And J. c. Kelso entered into a compromise, closelyconfined inthe manner and dur;

man , as administrator ofHenry Kelso, and jailer is required to keep said delinquent
Miller et al . v . Kirby, judgment reversed.

therefore, if the jury believe, from the by which J. C.Kelsoagreedto pay to ing the time required bylaw, and until

Thompson et al. v . Elliott,judgmentaffirmed.

Herrington v . McCullum, decree reversed and

evidence, beyonda reasonable doubt, Tilman $ 1,500 in the eventhe gained the discharged according to law. Thewar:
remanded.

that the defendants,and JohnByron case in theSupremeCourt,andTilman rant is drawnin theexact language of

Russell v . Mandell, judgment affirmed .

The Chicago, Rock Island and Pacific Railroad

engaged ina mutual conflict, all being agreed for that consideration to release the 214th section of theMilitary Code, company v. kiley, judgment reversed andone

equally willing to engage in said conflict, bim from further liability to HenryKel- which providesthat in defaultof suffi- manded.
Zearing v. Raber, decree affirmed .

so's estate . cient goods and chattles of the delin Searles v . Galbraith et al . , the same.
and on equal terms as to being armed ,

The Supreme Court affirmed the judg. quent to satisfy the fine the Marshal is Wrightetal. v . Gould et al . , judgment affirmed.

and the defendants mortally wounded
ment of the Circuit Court, whereupon Al " then to take the body of such delin 385.Wilkins v. Marshall, and 381, the T. P. &

John Byron Dunlap,while so engaged in exander and other creditors ofHenry gnent and convey him to the common
W.R. R. Company v. Eastburn, decree reversed.
The Commissioners, etc., v. the People ex rel.,

mutualconflict,andwithout having, in Kelso filed this billagainst J.C.Kelso,and jail ofsuch city or county,whose jailer judgment reversed.
Young v. Adams, judgment reversed.

er conflict at the time said mortal stroke T.D.Tilman filedthis bill against J.D. sball keep the said delinquent closely
King et al. v . Avery et al., decree reversed and

Kelso and J. D. Tilman to set aside the confined, without bail or mainprise, for remanded .
was given , in manner and form as charged

in the indictment,and the jury will find

compromise made between them , alleg. two days,for any fine or penalty not ex

the defendants guilty. Held,

ing that it was fraudulent in law if not ceeding $ 2, and two additional days for
the

1. That this instruction assumes that in fact, and seeking a decree against J. every dollar above that sum , unless the lowing cases of 1875 have this day been filed in

the parties wereequally, willing to en- rowedof Henry Kelso,but asking no de- andthe jailer's fees, be soonerpaid; but Western Railroad company, affirmed.

C. Kelso for the amount of money bor- fine and penalty, together with the costs my office :
8. Heazle v. Indianapolis, Bloomington and

gage in the conflict, and that theywere

equally armed, andthat thewoundwas held that complainants were without yond the periodof twenty days.". The

cree against Tilman . Chancellor Marks no such imprisonment shall extend be 18. Chapman v. Burt, affirmed .

41. Ross v. Chicago Burlington and Quincy

duty of the jailer is thus expressly
de- Railroad company,affirmed.

44. Quincy Railroad Bridge company v . theis,unlawfully, feloniously ,andwilfully; equity and dismissed their bill.

Tilman was required to answer on oath fined by the law , and as the warrant City of Quincy, writ of error dismissed .

and , moreover, the instruction artfully
65. Indianapolis, Bloomington and Western Rail

directs the jury to convict the defen- as to the compromise made with J. C. states the amount of the fine, he is in

dants.

Kelso ; he did so, stating that he had no formed bythe warrant that the case is road company v. Flannigan, reversed.
78. McDavid et al. v. Adams, reversed and re

2. That if the defendants were assault- knowledgeor information of the
tran. one in which prisoner must suffer the manded

90. Kilgore v . Ferguson , affirmed .
edby the deceased in such away asto saction betweenJ. C.and Henry Keleo, maximum imprisonment provided bythe 96. Teutonia Life Insurance company v . Ander

induce in them a reasonable and well
or of the payment ofthe $ 1,100 to the law, unless he is soonerdischarged by son, afirmed.

100. Indianapolis, Bloomington and Westerngrounded belief that they were in dan widow of Henry Kelso until the facts the payment ofthe fine and jailer's fees,

ger of losing life , or suffering

great bod were disclosed in the suit of Alexander, orunless under, the subsequentprovis- Railway company v.McLanghlin, reversed and

ily harm , when acting under such rea

101. Teutonia Life Insurance company v. Mue
in 1874. After the casehad been decided ion of the statute he is liberated by order

lier et al . , affirmed .
sonable apprehension theywerejustified against Alexander,and was pendingin of the commandant of thedivisionor

108. Porter v . McNabney et al., affirmed .
in defendingthemselves, whether the the Supreme Court, he was satisfied it brigade to whichhe belongs. Thepeti

111. Broadwell v . Howard et al, affirmed .
was prudent in bim to make the com tioner also urges, as a ground for his dis. 115. Clark et al . v . Marfield , affirmed .

danger was real or only apparent. Ac promise, as he had no means of the es . charge, that he signed the enlistment 138. Chandler & Co. v . Brown , affirmed .

tualand positive danger isnot indispens- tate to carry onan expensive suit, and paper,but, being aGerman by birth, he

145. Reinback v. Crabtree et al . , affirmed .

able to justify self -defense .
146 Andras et al. v. Ketchum , reversed and re

he believed there was real doubt as to does not understand the English lan manded .

3. It was not necessary that the defen : his ability tomakeJ. C. Kelso liable. guageperfectly ; thathe did not read the
149. Fowler v . Perkins & Co., reversed and re

dantsshouldhave the exclusive rightto He fully acquits himself of any imputa paper,and dià 'not and does notknow minded.152.Yoakune et al. v. Yoakupe et al., reversed
whole world ; butonly asagainst the de- tion of fraud or improper conduct in what itcontained ,and that he didnot and remanded with directions.

swear to it before the person before 156. Murphy v. Larson , reversed and remanded .

ceasedandhis party, to justify their be entertained as to his right to compro- whom theoath purports tohave been
153. Larison v. P. A. & D. Railroad company,

repelling force with force.
affirmed .

mise a doubtful case, and in that way to taken.

4. The credibility of witnesses is ex

This allegation amounts to a 173. Board of Supervisors, etc., v . Brush et al.,

clusively withinthe province ofthe jury, promotetheinterest of his estate .If charge of fraud in the matter ofthe reversed and remanded .

179. Gilman, Clinton and Springfield Railroad
andmust not beinvaded by instructions; Tilman had the powertomake thecom- enlistment.If the enlistment was fraud

181. Wickenkamp v . Wickenkamp, affirmed .
although the jury may properly be in promise, it would operate asa release of ulently obtained, it was no enlistment, companiet als Kelly etal.,afirmed .

185. Toledo, Wabash and Western Railway comstructed that if an attempt is madeto J. C.Kelso from further liability to the and the petitioner isentitled to be re

impeach awitness, they may,notwith- estate, unless it should appear that it lieved from it .I will hear the allega- pany v.Williams,reversed.
194. Millikin v . Jones, affirmed .

was procured by fraudulent means. tions and proofs of the parties. Subse.

standing the impeaching evidence, give

200. Wheelock v. Kost et al.,affirmed .

concur with the Chancellor in the con- quent to the rendition of the above 207. Bell v . Gardner etal.. affirmed .

histestimonysuch weight as they judge clusion that thecomplainants have failed decision,by consent of the counsel for

209. Smith v. Crawford , affirmed .

itentitledto under all the circumstances to make out such a case of fraud as en
220. Wilson v. Kellogg,reversed and remanded .

the regiment, theprisoner was discharg 231. Village of Princeville v. Autern et al., af
in evidence ; where they find his state , titlesthem to relief. The decree is there ed on his parole. It was further arranged firmed,
ments . reasonable , and consistent, and 244. Wing et al. v . Sherrer, reversed and dis

corroborated by other evidence.

fore affirmed with costs . — The Commercial that evidence be taken upon the allega

and Legal Reporter.
tion of fraud in the enlistment.

264. Chesnutv.Chesput,reversed and remanded .

203. - Daniel O. Crist et al.v . Mary W.

E. C. HAMBERGER, Clerk Supreme Court.

Wray. - Appeal from McLean. - Opin- SUPREME COURT OF NEW YO
A GRAVE QUESTION. - The Indianapolis UNITED STATES SUPREME COURT.

ion by SHELDON, J.
[At Chambers. October 12. Before LAWRENCE,J. Sentinel say PROCEEDINGS OF.

Held, That where a plaintiff introduces
In re FITZ SCHULE . The following letter to the Supreme Monday, Oct. 11 , 1875.

his evidence, and then by leave amends HABEAS CORPUS – ENLISTMENT OF ALIENS Court is one involving such grave ques The October term of the court commenced , in

his declaration by abandoning a part IN MILITIA REGIMENTS OF NEW YORK. tions thatafterunsuccessfully wrestling accordance with law .on last Monday, Waite, C.

of the claim, and thereupon the de
LAWRENCE, J. It was conceded in the with its question, the judges turned it Bradley and Hunt, J.J.,were present. Miller, F.,

fendant moves for a continuance, the argument that the petitioner was not at over to the attorney general. Hebeing being theonly judge absent.

affidavit giving no why the the time he enlisted , and is not now, a unable to come to a decision, has referred
On motion of w . W.Boyce, William U. Garrard ,

amendment should render him unpre- citizen of this state,and that he had not it tothe governor . It is to behoped of Savannah,Georgia, was admitted,

pared for trial, the court may properly declared his intention to become a citi- that some conclusion may bereached, Armand Pitot,ofNew Orleans,La.. were admitted .
refuse the continuance, since the amend- zen . It is quite clear, therefore, that as the writer has already been " procras On motion of E. O. Hiukley, E.Wyatt Blanchard

ment would apparently,only havethe underthe provisions ofthe Military Code tinated ” sufficiently . His being kept of Baltimore,Md.was admitted.On motion of P. Phillips, William Hoynes, of La

effect of narrowing the issues to be met of this state the petitioner was pot, at out of any office forone year is a serious Crosse, Wis.,was admitted .

the time be enlisted , subject to military thing to him . The names of the writer On motion of W.T. Forrest, William B. Cald

SUPREME COURT OF TENNESSEE. duty. ( Code, sec. 1 , chap. 80, Laws 1870.) andthe city from which he sends forth well. of Cincinnati,Ohio,was admitted.
On motion of R. M. Corwine, Adam A. Kramer

W. M. ALEXANDER et al. v . J. C. KELSO et al. It is claimed, however, that the thir- his grievances are here omitted : of Cincinnati, Ohio, was admitted.

POWER OF ADMINISTRATOR TO COMPRO- teenth section of the Military Code, To the Most Respectable Supreme Court Waite, C. J., announced to the bar that the

MISE DOUBTFUL CLAIM. which provides that “ volunteers may of the State of Indiana.
court would commence the call of the docket

Where an administratorwassatisfied itwas pru: be received and enlisted in any troop,
Tuesday, under the 26th rule.

dent in him to make a compromise, pending a
GENTLEMEN :—The undersigned was a Adjourned until Tuesday at 12 o'clock .

suit, as he had nomeans of theestate to carry on battery or company district, or not professor in Germany and in this

an expensive suit,and he believed therewas real indicates an intention on thepart ofthe country for many years. These two

Tuesday, Oct. 12.

donbt as to his ability to make the party liable ; legislature to allow thosenot subject to years he was teaching languages in the
On motion of T. T. Crittenden , H. C. Allerman

of Philadelphia ,was admitted.

case,and in that way promote the interestof his military dutyto waive their exemption seminary of the city of The On motion of P. Phillips, W.J. Henry, of Dan .

and voluntarily submit themselves to board ofeducation ,according to decisiop ville, Ill.,was admitted .

Opinion by NICHOLSON, C. J. theobligations, dutiesand penalties pre- of the Supreme Court, illegally elected Bank, of Buffalo, v. Peter C. Dearing. This cause
No. 502. The Farmers and Mechanics National

Complainants are creditors of Henry scribed by said code . A perusal of the here, dismissed of on account of personal ' was submitted ón printedargumentsby E. G.

We

missed .

AMENDMENT CONTINUANCE .
66

reason

estate .
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SECOND AND REVISED EDITION OF

A TREATISE

ON THE

BY HENRY FLANDERS.

.

SECOND EDITION REVISED.

BY HENRY FLANDERS.

the United States and of the amendments, so as to mako

all clear to every mind. In fact, every department of

THE

EDITION OF THE

Spaulding for plaintiffs,and by A. P.Nichols for tenance, and a general feeling, existed 1 vol.; High on Extraordinary Remedies, JUDGES FOR COOK COUNTY . — The con

Senonderdenaam te biharles W.Sanger. thatthepiece mightbe politely," damned vol ; Moore'sCivil Practice, 1 vol. ventionofthe Opposition Party,which
This cause was submitted on printed arguments with faini praise;", and gently consigned North's Probate Practice, 1 vol.; Bissell's

by M. Blairfor appellant,and by lieorge f. Ed- lo thetombof all the Capulets." Atlength U.S.CircuitCourtReports, 4 vols. ; Cur- met in this city on yesterday. showed

No. 275. (Assigired ) Jay Cook & Co. v . The
a supper party was exhibited, and one of ran's Speeches, 1 vol.; Adams & Dur. its good sense by nominating Judge MC

United States . This cause was argued by J. E. the dramatis personæ, in dull prosaic ham’s RealEstate Statutes and Decisions Allister of the Supreme Court for Circuit
Burrill and L. G. Ashhurst for plaintiffs,audby strains, put the questions to his compan- of Illinois,2 vols . , which you may divide Judge, and Judge Gary for re-clection

No. 1.George E.Kelly,complainant.F. City of ions around thescenic board,...What into suchclassesasseems proper to you , asJudgeofthe Superior Court. John
Providence. Continued .

No. 2. John R. Smith , plaintiff, v. The United the question put than an answer was We beg to say here, that werejoice to F. Finerty of the Tribune was nominated

William H.Gaines et al., plaintiffs, v. loudly heard from the center of the pit, see that the combative profession is pre for Clerk ofthe Superior Court; Mr. Hes

" Drink good afternoon , if you plense." . A paring to meet all comers,whether in ing for County Treasurer. He is an old

No. 4: William J. McComb.surrogate,executor, peal of laughter followedihe appropriate the forum or the field ,butwetrust that citizen and, should hebe elected, will

county . This cause was submitted on printed reply, in which the actors themselves their liability to engage in “ shoots ” at

arguments by W. H. Smith for detendants, no were compelled heartily to join . It was law may not result in anything more perform his official duties faithfully .

council appearing for plaintiff .

No. 5. Richard č. Kimballetal. v. William F. display. The curtain fell alike on the tionof a " bull's eye,” some poor fellow's

impossible longerto persist in the dull sanguinary than the occasional destruc

No. 6. Joseph A. Walker v. Charles S. Sauvinet. actors and the act, wbich was thus gently reputation for truth and veracity, or a
Passed

No. 7. The KeystoneBridge Company. appel- ceeded from a young man then a stndent
laughed into oblivion . The voice pro bottle of — milk .

lant, v . Phenix Iron Company. Continued. Very sincerely yours,

LAW OF FIRE INSURANCE,
No. 9. The Wilmington & Welden Railroad Com . in Edinburgh ; his name was Harry

CALLAGHAN & Co.

pany v. Henry King,executor, etc.This cause Brougham . How many times since then

Author of a " Treatise on Maritime Law ," " The Law
Carlisle and J.D. McPherson for plaintiffs, no las his power of sarcasm driven bad

counsel appearing for the defendant.
of Shipping," etc., etc.

men and worse measures from the polit. Woman SUFFRAGE.-Two of the lead
I VOLUME, 8vo. , LAW -SILEEP , 685 pages , price, $ 7.50.

No. 10. Edward Matthews v. Nelson Mcstea, ical stage, and bidden " good afternoon " ing dailies of this city have, within the ( Froin the New York Sprctator . )

John Sherwood for plaintiff,and continued by ). to many a flagrant abuse long played at past week, spoken of the opinion of the surance,hoy llenoy,Flanders,Inax Wren issued loy the pub

H. Ashton for defendant. the nation's cost.

Adjourned uutil Wednesday at 12 o'clock . Supreme Court of the United States, de work warnıly to the fire insurance andlegal professions.

Wednesday, Oct. 13 . livered by Waite, C. J. , in the case of treatise, coveringthe entire subjectof fire insurance law .

On motion of Wm. M. Evarts , James V. Brook, TIE CHICAGO RIFLE CLUB .
Mrs. Minor of St. Louis v. Hoppersett et

of Warrenton , VA. , and D. N. Paul, of St. Louis,
AN EXPOSITION OF THE

On last Saturday there wereseven al.,holding that women are not guaran- CONSTITUTION OF THE UNITED STATESMo. , were admitter .

On motion of w.T.Forrest, W.J. Coffock, of prizes won at the range of this club at teed the right of suffrage under the Con

Onmotion of c. S. Bradley.Horatio Rodgers, of South Park . The shooting commenced stitution , or the amendments thereto, as

Providence , R. I .. was admitted.

No. 19. Edward Matthews V. Nelson McStea . at one o'clock , and continued until it was having been just delivered , and contain Author of " A Treatise on the Law of Fire Insur

ance ,"etc., etc.

H.Ashion for defendant, and concluded by Wm. The distance was five hundred yards. opinion as the death blow to woman
Theargument in this cause was continued by si so dark that the target could not be seen. leading editorials commenting on the A PracticalHandy Book of the Couistitution of the Unit

The more we sturiy the little volume entitled ' An Ex
No. 482. C. W.Upton. assignee , etc. V J. Trib- It rained all afternoon and was very cold . position of the Constitution of the United States ," by

suffrage. This opinion was delivered Henry Flanders, E-4 , of this city,the more we prize it

ments by c. C.Nourse for the plaintiff in error, The Chicago Bar was well represented. months ago, and published in 7 Chicago Flanders inimself isa profound lawyer anda close think
and by G. G.Wrightfor the defendant, under the Several of its ablest members were pre- LEGAL News, on page 221 .
twentieth rule. of

No. 11. Ophelia Burbank, widow, etc. v. E. B. sent and participated in the contest.
Biglow et al. Passed . the Government is plainly and happily illustrated , in

No. 12.Geo. D.Snow et al. v. Geo. W. Chapman Judges, lawyers and doctors pulled up Tre Central Law Journal views the re cluding the duties and responsibilities of Congres , the

Passed .

No. 13. Peyton Grimes v. Geo. S. Peppler et al . fence posts, carried boards and brush cent edition of Parsons on Notes and istration, whether of the executive,the judicial. or tho
Passed . legislative branch . As a hand-book it is simply indis

No 16. Chas Weil v. United States. Dismissed and made a fire. It was amusing to see Bills, in almost as unfavorable a light as pensable . - The Press, Phila .
*** Forsaleby Booksellers, or will be sent per mail,under sixteenth ruie .

them stand around the fire in the rain , the LEGAL News, judging from its notice prepaid ,upon receipt of price.

No. 18. The Cheasapeake and Ohio Railroad Ciaxton , kemsen & Waffelfinger,
Company v . Samuel H. Early et al. Continued . watching the shooting, or waiting for of that work in last week's issue, Publishers, Booksellers, Importers and Stationers,
No 19. Elizabeth A. Lake v. Frederick Fitz 621 , 626 aud 628 Market St. , Philadelphia.

gerald. Dismissed with costs. per stipulation .
their turn to come. Had they been com

No. 22. Chas. A.Nichols, assignee. etc .. appel. pelled to thus expose themselves, there POLYGAMAY IN UTAH.-On the 13th

this cause was commenced by Horatio Rogers is no doubt they would have had the instant Judge BOREMAN, of the United

forappellantleend continued by Abraham Payue chills and fever, or some other more States District Court, in Utah, delivered
CHICAGO LEGAL NEWS

Adjourned until Thursday at 12 o'clock . dangerous sickness. But as it was, we a strong charge to the grand jury in op

are informed , it improved the health of position to polygamy or bigamy , and in

ANECDOTES OF LORD BROUGH the members. The prizes were awarded regard to enforcing the law of Congress

AM'S EARLY HISTORY.
as follows : of 1862, punishing the offense. He

[From the Edinburgh Law Magazine.) S. W. Burnham , the Hamilton & Rowe stated that it had never been respected ,

You may not like Lord Brougham ; badge, $ 75 . and every possible means has been used

you may haveno respect for his personal George Willard , Life Membership, $ 25 . to prevent its enforcement; that leaders PASSED IN 1875 ,
character or his political character (as
suming that the latter had any existence S. E. Bliss, third prize, $12. of the people while teaching this crime,

independent of the former ); you may J. Muir, fourth , $10.
repudiated it themselves when brought

IN BOOK FORM,
into the court-room ; that as there is no

fancy that he was not only a consum. C. R. Prouty , fifth , $ 5.

mate orator, but also a consummate in. C. Fuller, sixth, $ 3.
statute in that territory in regard to

ventor of facts; that his faculty of im; w.C. Dyer,seventh, valuable pocket- none need be proved, andcalledupon HEADINGS AND ANNOTATIONS,

marriage, no ceremony is required and

strengthened with his strength, until , in knife,

to be living in polygamy ; that it de
his closing years , in obedience to the Members of the bar won the first and pends upon the grand juries whetherthe

law of the strongest,it killed off allhis second prizes. Mr. Burnham , who was laws shallbe enforced or not, or wheth.

other powers,and his mind became of
er Congress shall be called upon to give

imagination all compact . You may have official reporter of the courts for so many MYRA BRADWELL ,
us better laws.

an opinion of this kind in greater or years, in a score of 29 out of a possible

lesser strength ; but you cannot possibly 35, carried off the Hamilton , Rowe &

helpreading everything about themar: Co's badge in the first contest. George changein the Statute of Descent, pre
STATUTE OF DESCENT. - Regarding the IS NOW READY FOR DELIVERY.

velous man. The very best things in

Mr. Greville's Memoirs,inwhich he Willard, the well known railroad attor- paredby “ W ” in the News ofSept.

faithfully recorded the hatreds of every ney, and one of the masters in chancery 25th , page 28 , allow me so suggest that
It will be sent to any address, postago paid , in pamph

day,were the stories about Brougham, of the Circuit Court, made a score of 28 a copy of theColoradoStatuteon the

thestories which displayed his dash and in a possible 35, which gave him the sec- It reads asfollows : " If such intestate for $ 1.75 .subject would probably meet his views. let form , upon tho receipt of $ 1.25 ; bound in law -shoop

brilliancy, his energy, his humbug, his

mendacity, his vanily, his ludicrous pre- ond prize, and made him the first life leave a husband or wife, and no child

tensions to omniscience. The reason member of the club. nor descendants of any child, then the

why we care to read everything about

Broughamis not far to seek.Wedoso house of Callaghan & Co., of this city in such surviving husband or wife as his

MYRA BRADWELL ,
The enterprising law book -publishing whole ofthe estate of such intestate,real

and personal, shall descend to and rest

simply because of the wonder and ad.

mirationwe have for the Titanicforce have given to the Rifle Club seventy-six or her absolute estate,subject to the pay

of the man. dollars worth of their most valuable le- ment of debts as aforesaid ." Rev. št.

For the following ana of Lord Brough- gal publications to be shot for as prizes. Col., Chap. 23, part of Sec. 1 .
am's early career, a matter naturally Wehave no doubt these legal prizes will

H. M. O.

enough of special interest to Scottish
Central City, Col., Oct. 9th, 1875.

lawyers, we are indebted to a veteran be warmly contested for by the members

lawyer, whose legal note - book contains ofthe bar. Upon the receipt of the books A LAWYER Shut Up.- “ Sir, " asked an

the gatherings of more than half a cen the club passed a vote of thanks to the attorney yesterday, of a witnesswho was Printed upon the shortest Notice

tury :
firm of Callaghan & Co., and by a unani- testifying in a case of assault and bat

In the end of last century a distin- mous vote made its senior member, Mr. tery , have you ever been in this court

before ?"

duced to write a comedy. The night of following is the letter of the firm to the have been here often.”

performance came, and the friends of the “ Ah, been here often, have you ?"

author crowded the theatre to applaud president of the club :
said the attorney in a triumphant tone .

the efforts of theyoung Shakespeare of Hon. Jas. B. BRADWELL, President Chicago “ Now tell the court what for . "

the North. The first act was most pa Kifle Club : “ Well," replied thewitness,slowly, “ I
tiently endured on the score of friend. DEAR Sir :-Having noticed in a recent have been here at least a dozen times

ship,but itssad dullness preventedone numberof the LEGAL News,that theChi: to see you to try and collect that tailor's ESTATE OF ROBERTCHILI PECEASFIDET.NO

token of approbation . Thecurtain arose cago Rifle Clubcontained quite a num- bill you owe." - San Francisco Chronicle.

on the second act,and the friendly audi. ber of the legal profession, and desiring ceased, to present the same for adjudication and settle

ence was fondly hopeful of sume im- to encourage their efforttu improve their Convict LABOR .-In the late financialmentat a regular term of the County court of Cook

provementwith the advance of the plot, aim ,we beg to offer them,asprizes, to year thereceiptsonaccountof the proceso comethiru Nondag of November,A.D.1875

but matters were becoming worse. Inn be shot for at your next meeting, the ductive labor ofconvicts,etc. , in England being the ball day thereofChicago, September 200h . A.D. 1875 .

patience now sat visibly on every coun- following books : High on Injunctions, I were £11,018 4s . 20. HARRIET HILL, Administratrix

WITH

BY

Ordor should bo sont to

151 and 153 Fifth Are .

Abstracts and Briefs

I.

AT THE

guished citizen of Edinburgh was in: B. Callaghan, an honorary member.The befores, sir," repliedthe witness, “ I

Chicago Legal News Office.

and demamels against the estate of Robert Hill, do
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Chicago LEGAL News. eble interpretation of thisprovisionis firmation,ifthey are content with it. Or, objection to bis digging the well deeper
that

PRACTICE UNDER

ant.

2

för or against creditors whose debts do ceives that the other class is about to have the right to thewater. Nothing was

SATURDAY, OCTOBER 23, 1875.
pot exceed fifty dollars shall not count force upon him an unjust composition, said as to theexclusive right, but someone

in determining the number, but shall he candemand a separate vote , and so said he thought the one that fixed it up

countin determiningthe value. protect bimself by calling to his assist- ought to have the first right. Witness

As to secured creditors they are not ance those who compose the class to replied that he thought so too, and this
The Courts. counted at all unless they satisfy the reg. which he belongs. was all that was said on the subject. Be

ister that there is an excess due them It would seein that by this application fore this, as the evidence shows, Patrick

over the value of the security. That ex of the law no injustice can be done. Roach, with the assistance of Malay, dug

We are under obligations to J.D.How- cess being determined bythe register, There remains asecond meeting to be the well deeper and puta fence around

LAND, clerk of the United States Courts they are admitted to the vote as are the called by the court, after notice to every it .

at Indianapolis, for the following opin. creditors whose demands are unsecured. known creditor,for the final allowance of The evidence ten to show that after

ion :
If, however, a secured creditor aban . the composition by the court, if it shall the well was thus fixed up by. Roach

dons his security, he is admitted to vote be found to be fair and to have been and Malay, the deceased and Wilcox, on

U. S. DIST. COURT, D. OF IND . as one unsecured . conducted according to law . Should it the occasionof the homicide, came early

In re MICHAEL H. SPADES et al. It is proper here to observe that the appear at this meeting that thecommon in the morning with stock for the pur

secured creditors to whom this excep: voting of all creditors, individual and pose of watering them , before the
BANKRUPTCY

THE tion applies are those who are secured partnership, together worked injustice, Roaches had watered theirs, and from

AMENDMENT TO THE 430 SECTION OF THE by the pledge, in some form , of proper thecourtcan then consider if any and this attempt, a conflict ensued in which

BANKRUPT ACT PROVIDING FOR THE DIS- tý that, apart from their lien upon it, what redress should be given . clubs were used upon both sides.

POSITION OF PENDING CASES BY MEANS would go into the fund for general dis

OF A COMPOSITION BETWEEN THE BANK tribution . The language is general, to
The theory of the defense was, that

We are under obligations to the law after the fight had been continued un

RUPT AND HIS CREDITORS .

be sure,and construed strictly andwith firm of STEVENSON & Ewing,of Bloom- til Patrickwasknocked down,and

Opinion by GRESHAM, J. out reference to other provisions of the disabled , John was assailed by the de.

By the amendment to the 43d section statute, might be made to embrace those ington for the following opinion : ceased and Wilcox, one of them having

the bankrupt act, provision is made for creditors who have personal security. silEME COURT OF ILLINOIS. a rock in his hand, which was thrown at

the disposition ofpending cases by means Butthelaw makes provision elsewhere
OPINION FILED Oct. 1 , 1875. him (John) with great violence , and

of a composition between the bankrupt for the protection for such sureties, al that acting under a reasonable and well

and his creditors. lowing them to prove in full when they
JOHN ROACH et al. v. Tas PEOPLE, etc.

groundedbelief that he was in danger of
Error lo McLean ,

In certain cases when composition pro- bave paid the debt, and provides for losing his life, or suffering great bodily
ceedingsare pending,application is made their subrogation to the right of the INSTRUCTIONS IN CRIMINAL CASES -WHEN harm , heused his knife in self defense.

HOMICIDE IS JUSTIFIABLE IN SE: F -DE Upon somequestions of fact, there was
to the court to settle questions of prac . creditor, if he shall have proved, and

FENSE - DEFENDING PROPERTY -CREDI.
tice, and for the better regulation of this they afterward pay the debt. The pro a sharp conflict of evidence,but there was

BILITY OF WITNESSES – IMPEACHMENT
method of settlementthe following state vision for the abandonment of the secur testimony tending to support the alleged

OF.

ment is made fur the direction of regis- ity can only apply to such security as justification, that the killing was in self

ters.
1. Indictment for manslaughter for killing one

may be surrendered to the generalfund, Dunlap in a dispute concerning the right to use defense .

Upon an application to the court by and can have noapplication to that form water from a well which afforded an insuficient The jury found both the defendants

by a bankruptwhose caseis pending, of security whichcould be abandoned supply for the wants of both parties. Held,that guilty, andfixedthe term of imprison

setting forth that he proposesto com- only for the benefit of the surety ,and diet assumes thatthe parties were equally willing mentin the penitentiary twenty years

pound with bis creditors,anorderwill not for the increaseof thefund. Ital- to engage in the conflict and that they were for Jobn and one year for Patrick , and

bemadeand certified to the proper regis- lows, ofcourse, that a creditor having equally armed,and that the wound was given as they sue out a writ of error fromthis

ter directing him to callameeting,and personal security votes upon composi:feloniouslyandwillfully ; that the instruction
court.

to givenoticeof notless than tendays tion proceedings asan unsecured credit- artfully instructs the jury to convict thedefend Thecourt on behalf ofthe Peoplegave to

to each known creditor of the time, place or. The question of the effect of part the jury the following instruction : “ The
WHEN -

and purposeof such meeting. These nership relations in making a composi- defendants were assaulted by the deceasedin court instructs the jury that in case of a

noticeswill be sentby mail,properly ad- tionpresents more difficulty. The law such a way as to induce in them a reasonable mutual conflict, he who would excuse

dressedand postpaid , and 'a memoran- is silent as to partnerships. It pro- and well.grounded belief that they were in dan himself upon the ground of self defense ,

dum willbe entered'bythe registerto ceedsapparently upon the theorythat geroflosing life, or suffering great bodily harm : must show that before amortal blowwas

the effect that he has received the order the bts assets are all of a single sion , they were justified in defending themselves struck be had declined any further con

of the court and given the notices re class. It does not provide for a classifi- whether thedanger was real or apparent,actual Alict, and retreated as far as he could with

quired.
cation of debt andassets as being indi. andpositive danger is not indespeusable to use safety . And, therefore, if thejurybe.

The record of the register should show vidual and partnership , and for a sever fendants should have theexclusive right to the lievefrom the evidence beyond a reas .

that at the time appointed the bankrupt al vote and counting among the differ- possession ofthe well asagainst the whole world, onable_doubt, that the defendants and

appeared in person,or if from somelaw- ent classesof creditors. Are thecredit- bustionike isrageliste deceasednaodchis party to John ByronDunlapandthewitness,
fulcause prevented from so appearing, ors of A. andthoseof B.andthoseof justify their repelling force with force.

3. CREDIBILITY OF WITNESS.- The court states Wilcox, were engaged in a mutual con

thenby anotherpersonon hisbehalf, the firm ofA. & B.to be all counted to the rule for determining the credit to be givento flict, all being equally willing to engage in

with a statement ofthe whole of his debts gether in determining the required num
a ,

said conflict, and upon equal terms as to be

and assets, showing also the names and bers and values in these several stages Opinion by MCALLISTER, J. ing armed , and that the defendants mor

addresses of the several creditors. for settling a composition ? Or, are they
John Roach and Patrick Roach , the tally wounded the said John Byron Dun .

The proposition ofthe debtor being to be separated into classes and to vote plaintiffs in error, were indicted at the lap while so engaged in mutual conflict,

submitted , must then be adopted by a and be counted in such classification be- November term , 1874, of the McLean and,without in any way baving attempt?

majority in numbers and three-fourths fore the question of composition canbe Circuit court formanslaughter in taking ed todecline any further conflict, at the

in value of the creditors of the debtor determined ? the life of John Byron Dunlap. The in- time said mortal stroke was given in manner

assembled at such meeting, voting either in The act provides carefully in section dictment contains three counts. The andform ascharged in the indictment. And

person or by proxy. 36for the marshaling of the debts and first count charges, in substance,thaton the jury will find the defendants guilty. By

This alone does not authorize the sub- assets and the distribution of the several October10th,1874, in McLean county, this instruction the court assumes the

mission of thecompositionto the court, individual and partnership funds, accord the defendants unlawfully ,, feloniously fact, that all partieswere equally willing

for an additional step must thenbeta- ingto the well-knownequity rules. The and willfully made an assaultuponsaid to engagein theconflict, that they were

ken, that is, the resolution must be con- creditors beingso entitled, itiseasily Dunlapwith aknife,heldin the handof upon equal terms, as to beingarmed.

frinedbythesignature of the debtor seenthat very gross inequality mightin John Roach ; and upon the side of the The same assumption is repeated in the

and of two - thirds in number and one somecases result by a vote for composi. left breast of said Dunlap then and there eighth instruction. This was calculated

half in value ofall the creditors of the tion without requiringaclassification. unlawfully, feloniously and willfully did to prejudicethedefendants. Sofaras

debtor. If thevote of those assembled if the personalassets of partnersare strike, cut, stab and thrust,giving tosaid the parties were armedwithclubs,they

at the meeting does not amount to a ma small and the personal debts large, the Dunlap, then and there, with said knife, were probably upon equal terms, as to

jority in numberand three -fourths in personal creditors could expect only a in and upon the left side of the breast, being armed. Butthe testimony tended

value, the matter is at an end. But proportionate dividend, and therefore onemortalwound of which he instantly to show , that he Dunlap party seized a

shouldthat vote be given in that num- couldreadily vote for a composition that died ;thenaverring that said defend rock forthe purposeof using it upon

ber and value, of those so assembled, a would be unjust to the partnership cred- ants the said Dunlap then and there in John Roach ,and this fact was material

further step must be taken to confirm it itors, unless a similar ratio existed be manner and form asaforesaid unlawfully, upon the question of self defense . The

by securing the signature of the debtor tween their debts and the partnership feloniously and willfully did kill . last clause but one, of the instruction ,

to the resolution and also the signatures fund. If their debts were in the aggre The second count is the same, only assumes that the mortal wound was give

of a larger proportion of the creditors, to gate comparatively small and the part that it charges the same acts to have en in mannerand form as charged in the

wit : two-thirds in number and one-half nership fund large, they could, by the been done by John Roach, Patrick be. indictment — that is, unlawfully , felon

in value of all the creditorsofthedebt- preponderating vote of thepersonal cred-ing present aidiny, abettingandassisting: iously and wilfully. This is contrary to
or, This provision ofthe law is design itors, be driven to accept a composition The third count is the same only that the rule announced in various decisions

ed to protect the creditors from the ef- which would be greatly belo the it avers the killing to have been done in this court, and was erroneous.This

fect of a resolution adopted by a small amount of their dividends were the with a club . instruction is unusually artful in its

number assembled at such a meeting. cause to proceed to settlementby the as It appears , by the evidence upon both structure and highly calculated to mis .

The smaller number may adopt the reso- signee. sides, that there was a controversy be lead the jury . The direction ofthe court

lution, but thelarger number must con Congress could not have contemplated tween the deceased and one Wilcox act . to convict at the end of the instruction ,

firm it, and it is plain from the language and intended any such inequality. The ing in concertwithhim ,upontheone should be madeexpresslydependentup
of the act that after the adoption of the cases, however, to which the attention side, and the defendants upon the other , on their finding such and such facts es.

resolution a reasonable timemay be giv. of the court has been called, are cases about the rightofthe former to take wa tablished beyond reasonable doubt by

en to secure such additional signatures where the meetings havebeen held upon ter out of a certain well or spring for the the evidence. This is not so framed ";

as may be required to confirm it. general notice to all creditors, both indi . purpose of watering stock, the defend. but is made to appear so independent of

A question arises upon thefurther vidualand partnership,and where the ants claiming to havea paramount right, any hypothesis in the former partofit,

provisions ofthe section as tohow this vote has beenmadeby the creditors who thesupply not being adequate for the so thatitmightmislead the jury into the

voting and confirming is to be counted . assembled and those who signed the con- stock of all parties. error of regarding it as a positive direc

The language of the amendment is : firmation of the resolution , without any Evidence was given, and not contro- tion from the court to convict. Begin

" And in calculatinga majority for the classification andwithout anyobjection verted, thatPatrick Roach and one Ma- ring with a capital letter, it reads thus :
purposes of a composition under this on that ground from any creditor. The lay had previously dug out the well or * And the jury will find the defendants

section ,creditors whose debts amount state of the respectivedebtsandfunds spring, so as to increasethe supply, had guilty.” Such a mode of instructing the

to asum notexceeding fifty dollarsshall maybe such as to justify this course ; put a fence around it,and the Roaches jury either in civil orcriminal cases,can

be reckoned in the majority in value, and where they are so it simplifies the bad beenin the prior possessionand use not receive the sanction of this court .

but not in the majority in number.” proceedings very materially . Whether of it . Niccolls, the owner of the land The court, on behalf of the people,

This language,which directswhat this condition ofpractical equality ofthe wherethespringwas, testified that on gave the following instruction to the

shall he counted in the majority, is not debts and assets, both individual and theFridaybefore thehomicide, one of jury: “9. The court instructs the jury

free from obscurity. The majority, how personal , exists, is shown to the credit the Roach boys called on him and asked that before the defendants, or either of

ever, can only be ascertained by making ors at thecomposition meeting, and itis him if he had any objectionto his them , can justify the killing of John By.

the count, and as the method of making their province to act upon it as they see (Roach ) watering there. Witness said ron Dunlap, if the jury believe from the

it is to be first determined before the proper. Theymay make the composi- he did not care how many watered there. evidence,and beyond a reasonable doubt,

vote is settled, it seems that the reason . I tion by general vote and general con- Roach then asked witness if he had any that the defendants did kill John Byron

87



34 CHICAGO LEGAL News.

Dunlap, it must appear that the danger case of Starkweather ». The American Bible So- the land, and the loaning of the money important distinction between the prin
was so urgent and pressing that in order ciety, reported 7 Chicago LEGAL NEWS, 59.

to save their own lives, or the lives of LANT. - The court, assuming appellant's construc

3. Power of CORPORATION - REMEDY OF APPEL andtaking notestherefor, werecontrary ciple recognized in these authorities,and

to positive statutes, and therefore void. that applicable here. These, by reason

one of them , or to prevent them , or one tion of the several statutes affecting appellee's The act of March 1st, 1867 , under of the express or implied prohibition of

ofthem,from receiving great bodily couperate perversotopline contestide panalabpehlathe whichappellee first became incorporated the law , the party isabsolutelydenied

harm , the killing was absolutely neces asa stockholder,on a bill filed for that purpose, by its first section , empowers “ The Land the power to acquire any rights through

sary ;and it must further appear that may restrain appellee from acting in excess or in Improvement and Irrigation company to the particular contract.

John ByronDunlap was theassailant, or Also,as a citizen or the state,causesteps to betaken have,hold , possess and enjoybythem Here there is power to purchase, re

that the defendants had really and in in its name,for the same causes,to have judgment selves, successors and assigns forever, ceive conveyances, and hold title to

good faith endeavored to declineany offorfeiture of its franchise; but thathe cannot, as lands, tenements, hereditaments, goods, lands, but it isprohibited that they shall

furtherstruggle before the mortal blow deereeing his deedvoda sana as rescission of his chattels, choses in action and effects of be purchasedand held forother thana

was given .” contract. -- [ED. LEGAL NEWs.] every kind , and the same to grant, sell, prescribed purpose. In the one case the

This instruction would convey to the SCHOLFIELD , J. alien, invest, loan and dispose of, and principle affects the power of acquisi

minds of the jury the idea that the de This was a bill in equity filed by the the fourth section of that act is as fol- tion , in the other it affects simply the

fendants could notsustain their alleged appellant against theappellee in the lows: use to which the acquisition shall be ap

justification unless their danger was not court below to set aside a conveyance of “ The chief objects of this association plied.

onlyapparently imminent,butwas actu- certainlands, tocancel thestock ofap- shallbe to examine, survey andpurchase There can be no question of the right

al and positive. In Campbell v. The pellee, issued to him in payment for the lands or interests inlands, water-courses, of a stockholder to the aid of a courtof

People, 16 Ill., 17, a similar instruction same,' and to restrain appellee, in the or interests therein ,which are as nearas equity against a corporation, to prevent

was given ,andit was condemned , this meantime, fromselling such stock which maybe adaptedbynature to the useof it from misapplying itscapital, or from

court holding that if the defendant was had been pledged to it as collateral se water to irrigate the same, to facilitate doing acts which would amount to a

assaulted by the deceased in such a way curity for a loan made to appellant. the growth of crops in dry seasons,and violation of its charter ; but the frame

as to induce in him a reasonable and A demurrer was interposed to the bill to improve and cultivate the same for and prayer of the bill in the present case

well-grounded belief that he was actu- whichthecourtbelow sustained , and such crops chiefly as require irrigation, do not contemplatesuch relief, and we
ally in danger oflosing his life, or suffer dismissed the bill . to producethe largest returns.” Private donot conceive it could be granted with

ing great bodily harm , when acting un So far as the allegations of the bill are Laws of 1867, vol. 2, p. 241. out material amendment, to make which ,

der such reasonable apprehension, he material to the questions requiring our Section twenty -one of the general in- leave should have been asked in the

wasjustified in defendinghimself, wheth- consideration, they are as follows: Ap- corporation law , approved March 26th, court below .

er thedanger was real or only,apparent. pelleeclaimed tobe a corporation under 1872, under whichappellee changed its But appellee being authorized to pur

"Actual and positive danger," said the thelaws of this state,with power to bor- nameandincreasedits capital, contains chase and hold lands, and appellant

court, is not indispensable to justify row and lend money; to take landsand this proviso : “And provided further, having sufficient capacity to convey, the

self-defence.” This doctrine was reaf- mortgages as security'; to purchase lands that any corporation , otherthan corpor- title was obviously vested in appellee by

firmed in the case of Schnier v. The Peo- and make improvements thereon by ations for manufacturing purposes,avail. the deliveryof the deed,and theques

ple, 23 Ill., and aninstruction like the erectingbuildings forthe purpose of ing itselfof or accepting the benefits of, tion whether appellee has,by its pur

abovewas heldto beerroneous. So, renting thesame;toholdbuildingsand or formed under this act( exceptthe chase and use of lands,exceeded the

also, in Maher v. The People, 24 Ill . , 241 , lots for thepurpose ofimproving and mere change of name), shall be subject powers conferred by its charter, is one

to the same effect. renting the same, and to do a general to the generallaws of this State now in between the State and appellee,with

On behalfof The People the court gave loan business,and take lands, mortgages force, or which may hereafter be passed, which appellant as a grantor simply has

the following instructions : " 12. The | and notes to secure the loans. regulating corporations of like character. no concern. Banks v. Porteaux , 3 Ran

court instructs the jury, that if they be Appellant believing that appellee was 2d Gross., 59. One of the general laws dolph , 141 ; Borrow v. Naud . C. T. Co., 9

lieve from the evidence, beyond a reas: possessed of the powers it claimed, and then andstill in force regulating corpor- Humphreys, 304 ; Chambers v. St. Louis,

onable doubt, that the defendants did that it was authorized by its charter to ations, provides that “noforeign or do- 29 Mo.,576. Atty Gen'l v. Tudor IceCo. ,

nothavetheexclusive right to theuse buy land and issue its stock in payment mestic corporation established or main- 104 Mass., 239 ; Whitman Mining Co. v.

of the well on Niccoll's land , thenthey therefor, and to loan money, etc., on the tained in any way for the pecuniary ben- Baker, 3. Nevada, 391 ; Hayward v.Da

had no such right or property to the 24th day of May, 1873, contracted with efit of its stockholders, shall purchase vidson, 41 Ind.,212; Angell & Ames on

water in said wellas wouldjustify the it to sell and convey to it certain lands or holdreal estste in this State, except Corps., ?? 152–3; Dillon on Munic. Corps.,

defendants, or either ofthem ,in oppos- in Cook county, which areparticularly as providedfor inthat act. 2 Gross. , & 444 ; Natorna W. & M. Co. v. Clarkin ,

ing by force any person desiringor at- describedin the bill, in consideration 106, 36. Section ten ofthatactauthor 14 Cal.,544. It is well observed by Field ,

tempting to get water at said well.” that appellee would issue to him three izes corporations to own , possess and J. , in the case last above referred to , at

This instruction had a tendency to hundred and sixty-five shares of its enjoy so much real and personal estate p. 552, “ It would lead to infinite em
mislead the jury . stock , and would also loan him eighty as shall be necessary for the transaction barrassments if, in suits by corporations

It was not indispensable to defend- percent in money ofthe stock andhold of theirbusiness,"and ,“ to sell and dis- to recover the possession of theirprop

ants' rightto defend their possession of the stock ascollateral security on the pose of thesame when ” not required for erty, inquiries were permitted as to the
the well, or repel force with force, that loan ;the loan to be for one year from the uses of the corporation ; and itcon- necessity of such property for the pur

they should bave theexclusive right to that 'date, with interestatten per cent. tainsa proviso that all” real estate so pose oftheir incorporation,and the title

world . It would

be enough if they had per annum tilldue, and twelve per cent. acquired in satisfaction of anyliability made to rest upon theexistenceof that

per month after maturity, with power,
or indebtedness, unless the same may be necessity . ”

it as against the deceased and Wilcox .
on failure to pay , to sell , etc.

necessary and suitable for the business And this cannot be better illustrated

The court also gave for the People the The land was conveyed, the money of such corporation, shall be offered at thanby reference to the fourth section

following: " The jury are instructed loaned,and the stock issued and pledged public auction , at least once every year, of appeilee's charter before quoted : Pre

that even though numerous witnesses as collateral security in conformity with etc. cisely where would the line be drawn

may have testified againstthe credibility the terms of the agreement. In case any corporation “ shall fail to between those lands which are, in the

and truthfulness of the witness Wilcox, Since the transaction occurred, appel- sell such , nds, it is made the duty of language there employed,

and even though the jury may believe lant has been advised by counsel that the State's attorney of the proper coun may be adapted by nature to the use of

from theevidence, that the generalrep; appellee had noauthoritytotake the tytoproceedagainstthe corporation , by water to irrigate the same, andthose

utation of the said Wilcox for truth and land and issuethestock ; that it pro- information , to the endthatsuchlands which are not.” Ifit were competent

veracity is had, yet the jury should not, fessesto act underauthority of an act shallbe decreed tobe sold, 2 Gross,103. to inquire whether the land conveyed is

upon that account,discredit the testimony to incorporate the Land Improvement Andthefirst section authorized corpo- such as is contemplated by the charter,

of the said Wilcox ; provided they believe and Irrigation Company;" approved rations to beformedin the manner by this wouldhavetobedetermined,and

the same to bereasonable and consist- March 1st, 1867,and the change of name the act provided for any lawful purpose, in every conveyance it would be mate

ent ,and that the same is corroborated toThe CookCounty Land Company,by except banking, insurancereal estate rial in determiningwhether title vested ,

byother credible evidence, and by the vote of its stockholders on the 20th of brokerage,the operation ofrailroads, and or the deed was a nullity.

facts and circumstances otherwise prov- July, 1872,at which time its capital stock the business of loaningmoney."
Our conclusion is, assuming appellant's

ed in this case.” was increased , in accordance with an act Conceding that, in determining appel- construction of the several statutes,af

This instruction invadesthe province of the legislature in regard to changing lee's power,these severalprovisions must fecting appellee's corporate powers to be
of the jury. The jury might properly names and increasing stock ofcorpora- be construed together, and that appel correct (upon which weexpress no opin

have been instructedthat theywereat tions,approved March 26th , 1872 ; that lant's constructionthat appellee has au- ion), appellant may, as a stockholder,on
liberty, notwithstanding theimpeaching the change of name and increaseof thority only to examine, surveyandpur- a billtiled forthat purpose, have relief
evidence, if they found his statements stock was unauthorized and void, and chase lands, or interestsin lands, water in equity to restrain appellee from act

reasonable and consistent,and corrobor- all the authority appellee had by its courses, or interests therein whichare ing in excess or in violation of its cor
ated by other credible testimony in the charter wastopurchaselands for the as near as may be adapted by natureto porate powers ;and he may also, asa

cause , to give to his testimony, such purpose of irrigation and improvement the use of water to irrigate the same, citizen of the State, cause steps tobe ta
weightas theythought itwasentitled to , for the raising of cropsthereon, and the etc , is correct, does it follow thattheti ken in its name,forthe same causes, to
under all the circumstances in evidence. saleand disposal thereof when so im- tle to lands conveyed to and held by it have judgment of forfeiture of its fran .
The credibility of witnesses is a matter proved. for other and different purposes, is ab- chise; but be cannot, as a grantor of

exclusively for the jury. We had occa It is alleged that the power vested in solutely void , and may be so declared at lands, urge such acts as a cause for de

sionto discuss this proposition and ex- appellee by its charter, which ismade the instance ofthe grantor, seeking for creeing his deed void, and a rescission
press our views in the case of Oliver v . part of the bill as an exhibit, was to ex that cause alone, to repossess himself of of his contract. Treated as a bill , to

The People,January Term , 1875,when amine surveyand purchase landsand the property ?
rescind the contract on the ground of

a similar instruction was held erroneous. interests therein , water courses or inter The authorities cited in the brief for fraud, independently of the questions we

Thejudgment of the court below will eststherein , for thepurpose of irrigating appellant, Bank ,U.S.v.Owens, 2 Peters, have considered,the allegations are in
be reversed and the cause remanded . the lands that might be so purchased, 538-9 ; Munsell v. Temple, 3 Gilm . 93 ; sufficient.

Reversed and remanded . and facilitating crops in dry seasons,and Cin . Mut., etc. , v . Rosenthal, 55 III., 91 ; The decree is affirmed .

STEVENSON& Ewing and C. G. BRAD- to improve
andcultivate suchcropschief- Green v: Seymour, 3 Sandford , Ch.292; WALKER, C. J.- I am in favor of affirm -

SHAW for plaintiff' in error. ly as require irrigation to produce the Smith v. Bromley, Douglas, 696, and ing unless complainant should be re

JOSEPH W. Fiter for the people. largest returns, and that appellee had no Browning v. Morris, Cowp., 790, recog- quired to refund the money hereceived

power to purchase and hold lands for nize the general doctrine, that a contract from the company.

I hold that the company exceeded
We are under obligations to George any other purpose; that appellee has prohibited by statute, or against the

W. Smith, of the Chicago bar, for the not purchased anylands for the purpose manifest policy of the law,is void. And their power in purchasing these lands,

of irrigation or for any object contem- in Carroll v. East St. Louis, 67 111. , 568, and thatthe company should held to

following opinion : plated by its charter, but that appellee also cited byappellant, the question be- have taken no title by the purchase.

SUPREME COURT OF ILLINOIS. has purcaased a large quantity of land fore us, was whether a corporation ,cre LYMAN TRUMBULL for appellant.

worth above $600,000,holdsimproved and ated in another State for the sole pur Geo . W. Smith , for appellee.

OPINION FILED Oct. 18 , 1875 . unimproved city real estate , announces pose of buying and selling lands, has

0. S. Hougu v. The Cook CoUNTY LAND COM- its intention to erect buildings on partof power to purchase and hold title to lands SUPREME COURT OF TENNESSEE.

its vacant city property, and that it has in this State, and we held that it has not,

Appeal from Superior Court of Cook . beensinceits organization,and now is, because itwould tend to create perpetui: abatement cannot be received after a general

POWER OF CORPORATION TO HOLD AND engaged in purchasing lands,city lots, ties and is against the general policy of continuance, butmust be pleaded at the proper

CONVEY LANDS - FORFEITURE OF CHAR- the improvement of said lots for the our legislation.
2. Plea of former conviction before justice of

TER-CHANGE OF NAME. purpose of sale and rental, and in the In a more recent case Starkweather v . the peace held defective because it did not show

1. CHANGING NAME.- The effect of a corporation purchase of tax certificates, and in loan- The American Bible Society, term , a real conviction upon the plea ofguiltyunder

the small offense statute , and because the justice
2. FORMER Cases- A DISTINCTION . - The court ing money on bonds and mortgages, etc. the same doctrine was reasserted.

had no jurisdiction to try the offense, but could
makes a distinction between this case and the Appellant insists that the purchase of There seems to us, however, to be this only bind the party over to the Circuit Court.
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CHARGE.— A charge that if defendant carried a while in my roomloading his pistol said cordingto his own free choice, whether Bottsford v. Simmons.
pistol not openly in his hands, in a public place, that he intended to go into Milly's room it be guided by friendship, benevolence, Error to Wayne, Opinion by Graves, C.

held to declare the law correctly as applicable to and shoot and kill her unless she would gratitude or relationship. J. Affirmed withcosts.

the facts of thecase . — IED . Commercial and Legal kiss and hug him . When he loaded his An entire conveyance is not necessa A defendant in garnishment can not

Reporter.]
pistol he went into Milly's room , and I rily void because part of it is.

NICHOLSON, C. J. delivered the opinion heard him say, “ kiss me, Milly,' or ' I

be held on the ground that he has prop

Dye v. Mann, 10 Mich. , 291, explained. erty belonging to the principal defendant,
of the court. want you to kiss me. She answered ‘ I A husband's sole deed of land includ- whenthe process simply charges him

Kirk Hallum was convicted for unlaw. won't do it ; go away from me, George.' ing his homestead is not necessarily in with being indebted to the principal de

fully carrying a pistol , inthe circuit Shethen heard the pistol fire." valid except as to so much as lies in the fendant, and vice versa . The grounds are
court of Shelby county at Bartlett, and Henry Thomas, who was in the room homestead.

distinct and the interlocutory proceed
has appealed to this court. with the deceased, says : “ George Nel

EUs y . Rector. ings and the nature of the judgment dif
The presentment contains two counts : son came into the room with a pistol in

First, for unlawfully carrying a pocket his hand ; he went up to Milly and said, Error to Berrien . Opinion by Graves, fer accordingto the form of the allega

C. J. Reversed and remanded for new tion against the garnishee.

pistol, a belt pistol and a revolver pistol, Milly,I want you to hug me,or I want

not used in the U. S. army. Second, for you to kiss me. She answered, ' I won't
trial with no costs to either party as Murphy v . Granger.

unlawfully carrying a revolver pistol not do it.' He then said , ' If you don't do it
against the other.

Error to Superior Court of Detroit. Opin

openly in his hands. The presentment I will shoot you . He then put both
Costs are withheld from both parties ion by Marston , J. Affirmed with

wasmade at the August term , 1872, and armsaround her,and as he did so the as against each other where error is costs .

atthe April term , 1873, there was a gen- pistol fired , and as the pistolfired she brought on a void finding.
Pendency of a suit in admiralty does

eral continuance of the case . At the fell over into George's arms and sank to
not bar the institution of a suit at com.

Gallaway v . Burr.

August term , 1873, the defendant filed the floor. George said , ' For God's sake mon law on the same subject, nor author.

his plea in abatement for misnomer, forgive me, Miſly , I did not think it Error to SuperiorCourt of Detroit. ize a stay of proceedings therein. The
which was stricken out on motion , be would hurt you He then said to me , Opinion by Marston, J. Affirmed with principle of Granger v. Wayne Circuit

cause filed after a general continuance Go,Henry,and bring thedoctor ; please costs.
Judge , 27 Mich . , 406, is re -asserted .

at a former term . Defendant then filed go, Henry - quick !' ' To sustain an action for obtaining National Bank v. Burkham .

a plea of former conviction before a jus " The statement of this witness is cor: goods under false pretenses, theplain: Error to Superior CourtofDetroit. Opin

tice of the peace, which wasdemurred roborated by other witnesses. The proof tiff need not have actual, personal

to and the demurrer sustained . makes it most probable that the pistol knowledge ofthe facts, but if he honestly
ion by Cooley, J. Reversed with costs,

Defendant was then tried on the plea was not loaded with a bullet but with a believes them to be true, he may rely on
and new trial ordered.

of not guilty, and a verdict of guilty was paper or other " wad." The wound was such statements received throughthe drawee cannotrecover back the amount
After accepting and paying a bill , the

rendered under the proof and charge of in the backbelow the spine, theorifice usual channels,as business men of ordi- of itfromthepayee on the ground that

the court. The proof was , defendant ranging back to the spine. The parties nary prudence would act upon.

was at public place, not on his premises , had been entirely friendly previous to The institution of a criminal prosecu .
he had paid it under a mistake as to the

wearinga pistol in his belt, which was a thattime. Without settingout the evi- tion for the recovery of a private claim reliability of thedrawer'ssecurity, which

navysixorarmy pistol. The charge of dence in detail,we think it fails to show is strong, if not conclusive evidence of had proved to be fictitious,

the court was as follows : “ If you find any purpose to take the life of the de- malice ; if this is the motive, the advice
Andre v . Harden .

that the defendant carried a pistol not ceased, or to inflict any injury upon her. ofcounsel is no protection .
Error to Saginaw . Opinion by Cooley, J.

openly in his hands, off his premises in We understand the threat to shoot or A refusal to charge a correct abstract Reversed with costs and new trial or

apublicplaceand within thejurisdiction kill the deceased tohave been a jest. or proposition iscuredby the refusal of the dered.

of this court,within twelvemonths pri- at least the shooting he did notintend jury to find any fact which it could re Considerable latitude should be al

or to the finding of the indictment,you to be of a dangerous character. This laté. lowed in the cross examination of ex

will find him guilty. ” Several errors are was the understanding by the witnesses,

assigned for reversal . First, because the for they evidently did not think at the
Youngblood v . Sexton .. perts as to their competency ; held proper,

court struck out the plea in abatement . time that anything dangerous was in . Appeal from the Superior Court of De- chanic's having compromised his bill on
however, to exclude evidence of a me

It was not filed at the first term , but aft- tended. troit. Opinion by Cooley, J. Decree complaintmade of his work.

er a general continuance. Pleas in abate The evidence niay support the conclu. below dismissing the bill affirmed Where the waiver of a contract bears

ment in criminal as well as in civil cases sion that he fired the pistol purposely , with costs.

must be pleaded at the proper time. 3 but upon this record we think that if he

on the question of damages, the terms of

Smedes & Marsh.,587 ; Green v. Camp- did so it was for the purpose of frighten the collection of a personal tax, even
Equity has no jurisdiction to restrain the contract should be put in evidence.

bell , 9 Yerg ., 7. A plea in abatement ing the deceased , or practicing what he

Where a question , that might have

though illegal . been admissible to furnish abasis for

cannot be received after a general con- intended as a joke, probably not know

tinuance. Shaw v. Bowen, i Tenn .,297. ing that a dangerous wound mightbein givea court of chancery jurisdiction to cause the imperfect explanations of
The acquiescence of parties cannot l estimating damages , was ruled out be

The error was, therefore, not well as- Alicted without a leaden ball or shot.
issue a writ of injunction.

signed. His entire conduct we think, with the
counsel asking it led the court to suppose

2nd . Because the court sustained the attending circumstances, establishes this does not fallwithin the category of “ ir- as error.
The enforcement of a money demand it immaterial, the ruling was not treated

demurrerto defendant's pleaofformer conclusion. Taking,this viewof the reparableinjuries,” soas to require equi

conviction. The conviction pleaded was facts, is it a case of voluntary manslaughter ?
Bissell v . Starr.

had before a justice of the peace and Our statute, which , in this respect, is the
ty cognizance.

was clearly defective, because it did not substance ofthe common law defines man law, where the legal interests of the

A common interest in a question at Error to Superior Court of Detroit.

Opinion by Marston, J. Affirmed with

show a real conviction upon the plea of slaughter thus : “ Manslaughter is the
costs.

andbecausethe justice had no jurisdic- ice eitherexpressed or implied, which eral controversies affected by the legal nesses as to their character, without ref

guilty, under thesmall offensestatute, unlawful killing of another without mal- parties are wholly distinct, is no ground
Cross examination of plaintiff wit

tion to try the offense,but could only may be either voluntaryupon a sudden question are themselves purely legal; it erence to the issue, should be regulated

bind the party over to the circuit court. heat or involuntary, but in the commis doesnot, therefore, call forthe action of atthe discretion of the judge.
3rd. Because the court refused to sion of some unlawful act. " The most

a court of equity for the purpose of It does not concern a bailee,sued for
quash the indictment. Under repeated common case of manslaughter is where

adjudications of this court the indict- two personsupon a sudden quarrel , fight

conversion, whether the plaintiff boughtavoiding a multiplicity of suits.

Taxation is not license. the property with hisown money or not.
ment was sufficient. and one kill the other. Marly v. The

4th. Because the charge of the court State, 1 Sneed , 407. Our statute makes

Act 228 of 1875, for the taxation of the He cannot question the bailor's right to

recover its value .
is erroneous: The chargeis remarkable two separate grades of manslaughter and liquor traffic, isheldvalid.

The tax authorized by the liquor tax

foritsbrevity, but we areunable to see affixesdifferentpunishments. SeeLee law (Act 228 of1875 ),is in noproper material, whether or not the plaintiff

In an action for conversion, it is im

that it does not contain every necessary v . The State, 1 Cold ., 92-67. Involuntary sense anythingmore than a localtax . would have sold the goods for a certain

constituent of a good charge. The proof manslaughter is defined to be " where it

made out clearly a case of wearing an plainly appears that neither death or
Sanford v. Huxford .

price at auction ; it would not fix the

army pistol in a belt at a public place. bodily harm wasintended , but death is Errorto Calhoun . Opinion by Campbell,

measure of damages.

It is competent, in a suit for conver

The charge was that if defendant carried accidentally caused by some unlawful act J. Judgment reversed , demurrer over- sion , to give evidence tending to show

a pistol, not openly in his hands, in a or any act not strictly unlawful in itself,

public place, etc., he would be guilty, but done in an unlawful manner and

ruled with costs, and cause remanded that the defendants had received the

that defendantsmay plead over. goods and delivered them to a third per.

As brief as is the charge, we think it without due caution . We are of opinion

declared thelawcorrectly as applicable that neither deathnorbodilyharmwas ruptcy proceedings already begun, is a receive them ; also that they hadthe

The withdrawal of opposition to bank- con not authorized by the plaintiff to

to the facts of the case .
intended, andthe proof does notsustain valid consideration for an agreementbe- goods aboutthetimethey weredemand

The judgment is affirmed . a conviction for voluntary manslaughter.

The question whether he is guilty of fendants in bankruptcy .

tween petitioning creditors and the de- ed by the plaintiff, and did not deliver

them to her, but denied having ever
SUPREME COURT OF TENNESSEE. involuntary manslaughter is not before us.

Let the judgment be reversed and a Clark v. Locomotive Works.
received them .

GEORGE NELSON , in error, v . THE STATE.
In trover for conversion it was proper

new trial awarded.

INVOLUNTARY MANSLAUGHTER - KILLING WITH A Error to Superior Court of Detroit. Opin- that the answer “ Yes, sir , ” to the ques.

WAD. - Where theproof failed to show any pur ion by Campbell, J. Reversed with tion “ Did you then demand the box ? ”

pose to take the life of the deceased, or to inflict costs ; new trial granted. should go to the jury , if not objected to

any injury upon her, butshowed that if the de. NOTES OF DECISIONS OF THE SU
fendant fired the pistol purposely it was for the

One who contracts to furnish machin- at the time, as evidence of a demand ,

purpose offrightening thedeceased , or practicing PREME COURT OF MICHIGAN . ery must, if necessary, provide suitable without detailing the conversation .

what he intended as a joke , not knowing that a

dangerous wound might be inflicted without a OCTOBER TERM, 1875 . contrivances for making it effective. But
Robinson v. Grand Trunk Railway.

leaded ball or shot. Held , that under the circum . whether a contractor should have used

stances, a conviction for voluntary manslaughter
a certain specific device as better known Error to Macomb. Opinion by Graves,

was erroneous. - LED. Commercial and Legal Re Wallace v. Harris.
and more effective than others, is for the

Ch . J. , Affirmed with costs.
porter .)

Appeal from Wayne. Opinion by Graves, jury to determine from evidence as to A railroad company, though required

MCFARLAND, J. - The prisoner was C. J. Case disposed ofas stated at close such knowledge and usage, and doesnot to maintain side-fencing, is not liable for

tried upon an indictment for the murder of opinion. call for an expert's opinion . the destruction of cattle suddenly let

of Milly Ford , and convicted of volun The objection that a case is one of le A contractor furnished a steamer with loose upon the track through a breach in

tary manslaughter and sentenced to five gal, instead of equitable cognizance,may defective machinery ; held, that if during the fencing caused by a storm , and ex

years imprisonment in the penitentary, be considered waived , if not taken in the the boating season , ordinary prudence isting through no fault or neglect of the

and his motion for a new trial being court of original jurisdiction . had required a timely stoppage of the company .

overruled, he has appealed in error. Where there is apparently as good boat for examination and repairs, and
McBride v. Grand Rapids .

The proof of the witnesses set out in ground for assigning a case to the juris- this precaution would have prevented

thebill of exceptions shows that the diction of a court of equity as tothatof continuous damage, but wasneglected, ErrortoKent Opinion byCooley ,J.prisoner, on the 25th of December a court of law, it is held not to be a mat- enhanced damages could not be recov Proceedings dismissed with costs.

ſast, had been shooting a small pistol ter ofgreat consequence in which branch ered. Graves, C. J., dissents .

about the yard at the house where the it falls, especially in Michigan, where the Inan action based upon a refusal to The provision in Art. VI . , Sec . 8 , of

deceased resided in Memphis -- shooting same judge sits in both law and equity . pay for defective machinery placed in a the Constitution , relating to the jurisdic

Christmas gune. HarrietTane, who re In determining undue influence, al. steamer, expert evidence was held ad- tion of the Circuit Courts with regard to

side in the samehouse with the deceas- lowance must be made for the rightof missible to show the condition of the boat certain writs, criticised as blind.

ed, says : " He, ” meaning the prisoner, every true owner, when nothindered by as fitted to receive the machinery , as e . Writs of injunction, certiorari and ha

came into my room just after he had personal incapacity or particular regula- g: whether the stern, in which it was beas corpus, and informations in the na

shot once and loaded his pistol , and I tions, to dispose of his own property ac- " placed, settled more than it ought to. ture of quo warranto are necessary to
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- CROSS - COMPLAINT — ANSWER

ABATEMENT OF THE ACTION LEASING

RAILROAD - RULES OF LAW AS TO CORPO

RATIONS.

DER UNCONSTITUTIONAL LAW.

the ordinary jurisdiction of Circuit the power of the defendant to abate a balf of Bridges, who was a freedman , were to arrest a citizen ofGeorgia for
Courts.

suit properly brought against him in the and alleged to be a citizen of the United larceny committed in Alabama, and to

The bistory and nature of the writ of commencement, by afterwards creating States and of Georgia. A question of ju- hold him under such arrest while he

Mandamus described . a state of facts against the ability of the risdiction of the United States Court to was a resident of Georgia, to which of

The jurisdiction given to Circuit plaintiff tosue ; and there can beno inquire into the cause of imprisonment these courts or magistrates should heap

Courts byArt. VI.,
Sec.8,oftheState doubt oftheright of the plaintiff in this ofBridges was made, based,in theargu ply for a process ofhabeascorpus,foritis

Constitution, does not authorize them to
case to sue at the time they filed their ment, upon United States v. Booth, 21 to be borne in mind that there is no

issue writs of babeas corpus, injunction
original complaint . How. 500, in which , it willbe recollect concurrent jurisdiction in the two. If

and certiorari, information in the nature the courtought to have decided the gen- prisoner is held under process and by Andinthecaselastsupposed , there is

4. The appellees seem to think that ed, the United States Court held, that, ifa one has jurisdiction, the other has not.

of aquowarranto,and especially writs eralquestionwhether railroad compa- authority of theUnited States, no State no conceivablereason whytheinjured

of mandamus, except for the purposesof nies can leasetheir roads under the laws court has jurisdiction byhabeascorpus, party should not seek and find amplere

the jurisdiction that is conferredin gen- of this state.

eral terms upon these courts .
When such a question or otherwise, to pass upon the question dress in the courts of the State in which

is properly presented it will be the duty of the legality of his detention .' In the he is arrested. Under the United States
of the court to decide it . words of the court, “ neither the writ of law, the judges of the United States

5. It is argued that the decision in habeas corpus nor any other process is court may grantwrits of habeas corpus,

SUPREME COURT OF INDIANA. this case is in conflict with former de sued by State authority can pass over the but they “shall in no case extend to a

Abstracen made it com arecentes contes published or the y
the Indianapolis Sentinel 104, and 47 Ind. 407. The court thinks " We do not question the authority ofa tody under or by color of the authority

otherwise : In these two cases the want State court or judge, who is authorized of the United States, ar is committed for
PRACTICE

of power to contract was pleaded in fa- by the lawsof ihe State to issue thewrit trial before some court thereof." Such

vor of the corporation to defeat the pay of habeas corpus, to issue it in any case was the provision of the statute of 1789,

ment of the consideration for benefits it where the party is imprisoned within its and it would clearly exclude such cases

had received and enjoyed . In this class territorial limits, provided it does not as the last we have supposed, and , of

of cases the courts will go as far as is appear, when the application is made, course, the party imprisonedmust resort

4442. The Board of Commissioners of consistent with the fixed rules of law that the person imprisoned is in custody to a State court only. In other words,

Tippecanoe countyetal. vs. the L.M. & to reach the justice, equity and good con. under the authority of the United itwasonly wherea citizen was unlaw
B.'Railroad Company.

science of the case . In the case under States." In other words, and this is im . fully detained under process or author:

The L M. & B. Railroad Company vs. consideration the want of power was portant in its bearing upon thequestions ity of the United States that he might

theL. B. & M. Railroad Company et al. ( pleaded against the corporation to pre- presented in this caseof Bridges,there resort to the United States court for re

Petitions for rehearing, Biddle J. vent the perpetration of an alleged is no concurrence of jurisdiction in the lief by habeas corpus.

wrong. In such cases the courts will State and United States courts, and the In the case wehave under considera

1. Itis insisted that the court did not holdcorporations to the strictestrules of action of the latter is limited to " its tion there was no authority from any

decide the point of practice made by the law .

appellees in their original brief relative

sphere of action prescribed by the Con- source. The whole action is void from

The petition is overruled, Worden, J., stitution of the United States . Tbis ob- the beginning. The proceeding was in

tothe cross-complaint. It is insisted dissenting, holding that a re-hearing jection to the jurisdiction of the court thename of the StateofGeorgia,when
that the code dous not prescribe the should be granted .

form of cross- complaint, and continues
was overruled , and the marshall was di . neither Georgia nor her officers had any

inforce the laws and usages of this State THE BAXTER BILL OF 1873 — LIABILITY OF he being then in custody of thekeeper What authority , then, had the United
rected to take Bridges into his custody, cognizance whatever of the matter,

relative to pleadings and practice in OFFICER FOR MINISTERIAL ACT DONE UN of the penitentiary, and held under the States court to interpose in any way in

civil actions not inconsistent therewith,

and in aid thereof,and to supply any 4,227.-Sumner et al. v.
sentence above mentioned. the matter ? Theoretically, each State,

omitted case. That the cross -complaint
Beeler, by next In giving his opinion , Erskine , the in its sovereign capacity, is able to take

should state the original complaint, and
friend . - Marion C. C. C. - PettiT, C. J. district judge, examines quite a number care ofher citizens,and extend over them

the proceedings had thereon , etc., ac
Suit by appellee against appellantto of cases, including Tarble': Case, 13 Wall. the protection of the law in every thing,

cording to the oldchancery practice. recoverdamages foranillegal arrest, 397, confirming the doctrine of the exceptwhat hasbeenexpresslydelegated

to the United States by the Constitution .Such a practice once prevailed in En imprisonment, prosecution,and causing Booth case abovereferred to, and con

gland,whereacross -bill was filed in the him to be fined , onthe charge of being cludes that the State court of Georgia And if that is to be measure andascer

Courtof Chancery to an original bill found drunk, under the ninth section of had no jurisdiction over the offense tained by the judiciary act of 1789, the

pending in the Court of Exchequer; bnt theBaxterbill of1873. Defendants an - charged againstBridges, and adds that, present case would be clearly excluded ;

the court is not aware that it was ever
swered jointly and separately by the “ if the State court had not jurisdiction for the first and only action of the Uni

the practice in this State , orin America, generaldenial, and by a third paragraph of thec
ase ,its judgment is utterly void , ted States in the matter was the issuing

or even in England, where both the in justification under the ninth section and the petitioner is restrained of his of this very writ of habeas corpus now

Judge Erskine
original and cross-bill' were pending in ofsaid law. Demurrerfor want of suffi- liberty in violation ofthe constitution, underconsideration.

the same court, and in the same suit, as
cient facts was sustained to this para- and the act of 1867 affords a proper and himself says that thequestion is to him

in this case . It is true our code does not graph, and this is the error assigned . legal remedy to administer relief. ” “ If | “ one of original impression ,” and inti

prescribe the forms of a cross -complaint,
This section has been held to be un- be committed the crime as charged by mates that it might have been saved al

por even mention it in terms, yet when constitutional. (47 Indiana, 150.) Itis the State inthe indictment, the act was together, if Bridges, the prisoner, had
it abolishes the distinctions' between well settled that ministerial officers and donewithin the authority and exclusive properly objected to the jurisdiction of

the forms ofactions,prescribes theform other persons are liable for actsdone jurisdiction of thenational courts, and, the court which triedhim when hewas

of complaint , and gives the right to under an act ofthe legislaturewhichis as they are the soletribunalsthatcould arraigned. And it would seem that the
bring a cross action on the same terms unconstitutional and void. All persons try him , so they alone could punish same courtwould have been as ready to

with the original complaint, it is not ne are presumed to know the law ,andif him .” And headdsthat “theFederal dischargehimupon his application fora
courts for that district are the only tri. habeas corpus, if the wantof jurisdictioncessaryto resort to an old practice which they act under an unconstitutional en

never did prevail in this State, to ascer

actment of the legislature, they do it at bunals that have cognizance of the of were shown, as they would have done

tain theform of a cross-complaint. Be their peril. There was no error in sus. fense ,and jurisdiction of the party of, upon demurrer in the first instance.

sides, the practice is expressly settled in tainingthedemurrer to thethirdpara- fending ". Thecase wasthen appealed And that, at firstsight, seems not only

35 Ind., 326 , where it is held that the graph of the answer. The complaint is to the Circuit Court , and we have the the proper tribunal toapply to, but the

only difference between a complaint and
sufficient. Affirmed . opinion of Bradley, J., by which he ar- only one to which a citizen ofthatState

cross-complaint is, that the first is filed
rives at the same conclusion as the dis. could apply to correct the error of one

trict judge.

by the plaintiff, and the second by the

or more of its judges in a process in her

defendant. Both contain a statement
3910. Rothrock v. Perkinson , Shelby , Without presuming to doubt the sound own courts.

of the facts and demand affirmative re | C. C. Pettit, C. J.
ness of this judgment, there is enough But when we come to examine the

lief upon the facts stated . In making up
Rothrock ond others purchased a lot of seeming, paradox to be encountered opinion of Judge Bradley somewhat

the issues and in the trial of questionsof tery ticket in the Louisville Library before reaching it to warrant usin occu- carefully, we findhe rests hisjurisdic

facts, the court is governedby the same Lottery .The third paragraph of the pying a momentinexamining the steps tionupon a statute made in 1833, in the

principles of law of practice in one case complaint alleges that the holdersof the by which it has to be reached . Stripped days of nullification, which forms a

as in the other. ticket drew $ 75,000 and the money was
of its surroundings, we have this simple clause in the revised statues in these

That The persons called judges of the words, after the words already quoted,
2. The petitioners insist that their an- deposited in a bank for them .

Superior Court of Georgia , without the “ or is in custody for an act done or
swer to the original complaintis sufficient Rothrocktransferred the plaintiff one
toabate that branch ofthe action , accord- tenth part of his interest therein .Roth- least pretense ofright or power, order a omittedinpursuance of a law ofthe

certain man called a sheriff, alike desti- United States, or of an order, process or
ing to the judgment of the court below . rock notified the bank not to pay over

tute of power or authority to act, to take decree of a court or judge thereof."
This was a dilatoryplea, and as such the amount to plaintiff, etc.

a citizen of Georgia, against whom noth- “ And, in more recent times,” says Judge

must be construed strictly . No intend.
Demurrer to ibis paragraph overruled ,

ing has been legally alleged or proved, B., “ it has been extended to all persons
ment can be taken in their favor. What is which is the error assigned.

not properly averred within them must

Article 15, section eight of the consti- and shut him upin the penitentiary,and in custody in violationof the Constitu

be held as against them . This answer tution of this state prohibitslotteries thekeeper who,as to him ,has nomore tion,or a law ortreaty of the United

sets up the pendency of the cross -com .

and the sale of lottery tickets, and sec- rightof detention than any man inthe States.” And he adds, “ thecase is re

plaint in abatement of the original com

tion 32, 2 G. and H. 468, rendersthe street, has him in his custody, all the lieved from the impediment to the use

plaint, yet it nowhere avers on what contract set out in the complaint void. proceedings having been utterlyvoid. of a habeas corpuswhichformerly existed,

Reversed .
In order to be relieved from this deten- where the prisoner was committed un

ground the cross- complaint rests, nor tion , this citizen desires a writ of habeas der State authority."

what relief it prays.. True, it says that
corpus. To whom shall he apply ? He The upshot of the matter, therefore,

in the cross complaint substantially the

same relief is prayed for thattheplain- A POINT IN THE LAW OF HABEAS residentsofGeorgia. In the language of a Statecourt for what is a statute offense

and his wrong doers are all citizens and seems to be this : If one is charged in

tiff seeks in the original complaint.
CORPUS.

the court in Tarble'- case,“ thereare with under theStatute of the United States,

Thisis nota good averment. Iftravers BROWN v. UNITED STATES ( 23 Am . L. in the territorial limits of each State two and of which the court has nojurisdic
ed it would only present the issue,

whether the relief prayed for in the
Reg. 566 ) .

governments, restricted in their spheres tion whatever, and hesees fit to make no

of action , butindependent of each other, objection to its taking cognizance of the

cross -complaint is the same as that pray In this case Bridges was indicted for and supreme within their respective cause, and be is, upon a trial thereof,

ed for in the original complaint. Tbe
perjury by the Grand Jury of Georgia, spheres.” The two governments in each convicted and sentenced to impris

court cannot look to thecross complaint atatermofthe State court, for swearing State stand , in their respectivespheres oned,the State court could not discharge

in aid of the answer to the original falsely asa witnessbeforea commission of action, in the same independentrela- him upon habeas corpusif theywould;

complaint. It is not made a part of the er of the United States Court , in a case tion to each other, except in one partic- but he may apply for such a process to a

answer. The answer must stand by ito of the United States against Kinney, ar- ular, that they would if theirauthority judge of the United Statescourt;and, if
self.

rested on a warrant issued by the com- embraced distinct territories . " And “that the process against him is foran act done

3. Again , the answer is pleaded in missioner, charging him with a crime particular consists in the supremacy of in pursuance of a law of the United

abatement of the action, and the judg. against the laws of the United States, ihe authority of the United States when States, such judge has full authority to

ment of the court below puts an end to committed within the district ofGeorgia any conflict arises between the two gov . discharge him from his imprisonment.

the suit, whichtheanswer , if good at He pleaded the general issue, andwas ernments.” Now, ifwe suppose this or. It struck us as it did Judge Erskine,as

all, is good only as a plea in suspension convicted andsentenced by thecourt of derof arrest and detention had been is being a point oforiginal impression,"

of the action. [See Stephen on Plead Georgia to thepenitentiary. A writ of suedby a man calling himself Judge of and one of sufficient importance to merit

ing. 47 ; Gould's Pleading, 223, 224 ; 1. habeascorpus wassued out from a judge the Supreme Court of Alabama, and an something more than apassing notice.

Chitty's Pleadings, 447.] "'Itis not in of the United States District Court inbe- 1 Alabama man calling himselfá sheriff AlbanyLawJournal.

SALE OF LOTTERY TICKET .

case :
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CHICAGO LEGAL NEWS. Recent Publications.
ions of the court which you wanted , designed deception , there was none. The

write your own notes and head -notes to defendant's agent knew all that the plain

REPORTS OF CASES ATLAW AND IN CHAN. them , and put them in the volume ? of all the facts known to him was full
Ler bincit .

CERY ARGUED AND DETERMINED IN THE The opinion of a court cannot be copy and frank. Nor was there anything un

SUPREME Court of Illinois. By Nor righted ; notes and head- notes may be. true in the statement, save that he was

MYBA BBADWELL Editor . manL. Freeman, Reporter. Volume This series of reports isto be continued. the legal heir of his deceased wife. This

cases submitted at the January term , The omission of the New York cases is was notthe statement of a fact so much

as of a legal conclusion . I do not per

CHICAGO : OCTOBER 23, 1875 .
1873, and a portion of the casessubmit to be supplied in the next volume. ceive that it did mislead or could mis

ted at the June term , 1873, Printed A PRACTICAL TREATISE ON THE LAW or lead ; rather Ithink that it would excite
for the Reporter. Springfield : 1875.

HORSES, embracing the Law of bargain , inquiry as to how a surviving husband

This volume contains 154 cases, which
Published EVERY SATURDAY by the

Sale and Warranty of Horsesand other could be the legal heir of his deceased

is, we believe, more than any other vol Live Stock ; the Rule as to Unsound wife, for there must be other facts

CHICAGO LEGAL NEWS COMPANY, ume of Illinois reports. The judgments ness and Vice , and the Responsibility existing than her marriage to himand

below were affirmed in 81 cases, and re

of the Proprietors of Livery , Auction, her death to make him her heir. I do

and Sale Siables, Innkeepers, Veterin not appreciate how there could Lave

TERMS : — TWO DOLLARS per annam , in advanco versed in 68. There are 5 cases of origi. ary Surgeons, Farriers, Carriers, and been any imposition upon the defend .

Single Copies, TEN OENTS . nal jurisdiction. In 9 cases the opinions the Law of Negligence in the Use of ants by this statement, nor any throwing

were Per CURIAM. The opinions deliver. Horses, including the Rules of the of them off their guard. It does not ap:

Road , and the Responsibility of Own- pear, as a fact, that there was any. And

We would ask all our sub - ed by LAWRENCE, C. J. , affirm the judg ers for Injuries caused by Vicious and I think that the statement was made use

ments below in 5 cases and reverse them Unruly Animals. By M. D. Hanover. of upon the trial , not so much to show a

scribers , who have not al- in 5 ; those delivered by BREESE, C. J., Second editon , revised and enlarged. fraud subsequent to the issuing of the

Cincinnati. Robert Clarke & Co.1875. policy , as to show thatwhen the policy

ready done so , to at once affirm them in 12 and reverse them in

12 cases ; those delivered by WALKER, J.,
The first edition of this work was re

was issued the plaintiff was not the

forward us the required two affirm them in 7 andreverse them in 13 ceived with favor by the profession and thereto, and thatthere was a misrepre

owner of the buildings baving any title

dollars and twenty cents, to cases ; those delivered by Scott, J. , af- others interested in the law relating sentation , and a warranty which was

renew their subscriptions firmthem in 14 and reverse them in to horses. In this edition more than five broken thereby. Butthatwehave spo

ken of and disposed of.

10 cases ; those delivered by THORNTON, hundred cases are cited which are not
There seems no error in this case call.

and pay the postage. J. , affirm them in 9 and reverse them in referred to in the first. Chapters have ing for a reversal of the judgment. It

6 cases ; those delivered by SCHOLFIELD, been added on “Carriers of Horses and should be affirmed with costs.

All concur. GROVER, J. , absent.-- The

We call attention to the following J. , affirm them in 1 case ; those delivered Other Live Stock,” “ Negligence in the
Insurance Law Journal.

opinions, reported at length in this issue : by MCALLISTER, J. , affirm them in 12 and Management of Horses," and " the Rule

BANKRUPTCY-PRACTICE - COMPOSITION .
reverse them in 10 cases ; those delivered of the Road.” Injuries by horses and

CAN A NOTARY PUBLIC ACT BY DEPUTY ?
The opinion of the United States by Sueldon, J., affirm them in 14 and other live stock are considered in these

ED. LEGAL News : Under our statute

District Court, for the District of In- reverse them in 9 cases ; those delivered new chapters. Horse law suits are not
can a notary public act by deputy ? And

diana,by GRESHAM, J.,defining the by Craig, J. , reverse them in 1 case. We as commonin this part ofthe country as will the acts ofone representing theno
practice under the amendment to the give the names of the judges who tried they were twenty - five years ago, but any tary public, under such authorization ,

43d section of the Bankrupt Act, provid- the cases in the courts below, and how person engaged in them should procure be valid and legal ? An answer to the

question through the columns of the

ing for the disposition of pending cases they were disposed of in the Supreme a copy of this volume.
LEGAL News will be a favor. D. C.

by means of a composition between the Court: Thomas F. Tipton, 18 a.firmed
ANSWER. A notary has no authority

and 10 reversed ; Charles D. Hodges, 5 | COURT OF APPEALS OFNEW YORK to appoint a deputy. - Ed. LEGAL News.
bankrupt and his creditors.

CRIMINAL LAW– When HOMICIDE 18 affirmed ; Charles Turner, 15 affirmed, 7
affirmed , 12 reversed ; E. S. Leland, 2 JOHN ROHRBACH, respondent, v. The ÆTNA INS.

Co., appellant.

JUSTIFIABLE.— The opinion of the Su JUDICIAL Power OF CONSULS GENERAL.

reversed ; A. J. Gallagher, 7 affirmed, 5
Where plaintiff made no representation as to

preme Court of this State by MCALLIS
. -On Friday of last week the case of

TER, J., as to when homicideis justifiable reversed: JosephSibley, 7 atfirmed , 1 ment by virtue of which he claimed aninterest

reversed ; Joseph Gallespie, 3 affirmed , 10 ings,” even if more than a mere description , was

Held ,lhal the policy phrase " on his twobuild. Francis Dainese against Charles Hale

in defense of person or property. reversed; J. A.McClernand, 4 affirmed, pot & phrase forwhich the insured was in any UnitedStates by W.P. Clarke, for the
was argued in the Supreme Court of the

POWER OF CORPORATION TO HOLD AND 3 reversed ; Lambert Tree, 1 affirmed , 1 T'he policy provided thatthe claimant for a1088 defendant in error, and S. S. Henkle for
CONVEY LAND. — The opinion of the Su. reversed ; C. L. Higbee, 1 affirmed , 5 re

should give notice and render an account stating,

the ownership of the property insured .Plaintiff the plaintiff. Dainese was consul at Al
preme Court of this State by SCHOLFIELD, versed ; H. B. Decius, 2 affirmed ; James beird his deceased wiree mis claim was that of exandria, Egypt, and Hale Consul Gen

J., as to the power of a corporation to Steele, 9 affirmed , 5 reversed ; C. M. Rob- general creditor of her estate.

hold and convey land. The court makes inson, 1 reversed ; H. M. Vandeveer, 2 anything calculated to mislead .

Held ,that this was no intentional deception, or eral, and plaintiff sued defendant for at

a distinction between this case and that affirmed, 2 reversed ; R. S. Canby, 1 re
taching his goods in a case of Allen

FOLGER, J.

of Starkweather v. The American Bible versed ; C. H. Wood, 1 affirmed ; John
against him , claiming that the Consul

This appeal was argued at the

Society reported in ?ChicagoLEGAL G.Rogers
, 1affirmed ; David Paiton,1 time with that of the sameplaintiff Generalhadnosuchpower asheclaim

News, 59. This is an important opinion , affirmed : H. S. Baker, 1 reversed ; Josiah as one case ; but they are quite different to the right ofthe Consul General to ex :

against the Germania Fire Ing. Co., and ed . A demurrer raised the question as

and of general interest to the people of McRoberts, 1 affirmed ; E. S. Williams, in some important facts.

the State .
ercise judicial authority, and the Su

2 reversed ; D. J. Baker, 1 reversed ; A.
The questions raised by the appellant,

INVOLUNTARY MANSLAUGHTER. - The D. Duff
, 1 affirmed ; $. L. Bryan, 1 re interest, and whether the description of in general term , in June, 1873, sustained

whether the plaintiff had an insurable preme Court of the District of Columbia

opinion ofthe Supreme Court of Tennes- versed. The rules of the Supreme Court, the property in the policy as " his two the demurrer. The case then went up

see, by McFARLAND, J. , in a case of in- in regard to the reporting and publish- buildings,” 'would avoid the policy, are on writ of error.

voluntary manslaughter. ing its decisions, adopted in June last, fully discussed in the other case, and our

CARRYING A Pistol . — The opinion of are printed at the commencement of this conclusions in this are the same as there

expressed .
PUNISHMENT FOR CRUELTY.- JOHN MC

the Supreme Court of Tennessee, by volume. The error for which the other casehas GUIRE, of Ford county, took CHARLES

NICHOLSON, C. J. , where the defendant CRIMINAL LAW REPORTS: Being Reports sented in this. It does not here appear Home, in this city , to bring up. Hebeen sent back for a new trial is not pre: O'Connell from the Christian Brother's

was charged with carrying a pistol not of Cases Determined in the Federal thatprior to the issuing of the policy the

openly in his hands in a public place, and State Courts of theUnitedStates, plaintiffmadeany representation as to abused the orphan boy, compelled him

etc.: It would be well if the laws of the and in theCourtsof England, Ireland, his interest in the property further than to ride on horseback until his hands
Canada, etc. With Notes by N. St. to show to the agent of ihe defendant were frozen, whipped and otherwise mal

States against carrying concealed fire
John Green, Lecturer on CriminalLaw the instrument, inwriting, by virtue of

arms were enforced. It is getting quite atthe Schoolof Law of Boston Univer: which heclaimed an interest. Evenif treated him . He brought suit by his

common in some localities when parties sity. Vol. II. New York : Published the phrase " on his two buildings guardian , James E. MORRISON, in the

get into a difficulty, for one to draw a
by Hurd & Houghton. Cambridge : more than a description of the property, Ford county Circuit Court, to recover
The Riverside Press. 1875.

pistol from his pocket and shoot at the
it doesnot appear that it originated with damages for such ill -treatment. The

other.
Great care has been exercised by Mr. him . It was the creation of the defend.

case was taken by change of venue to

INSURANCE REPRESENTATIONS . - The opin
Green in the selection of the opinions information furnishedthem bythe plain . McLain county. It came up last week

ion of the New York Court of Appeals, in it. The head-notesare re-written, the basis of the insurance.' It does not jury found the defendant guilty, and

for this volume. There is no surplusage tiff. It was not a warranty , nor was it before Judge Tipton and a jury. The

by FOLGER, J. , as to what representations

and are remarkably short. It is a vol- appear,therefore, that the plaintiff has assessed the damages at seven thousandmade to an agent of an insurance com

ume of leading cases upon interesting the policy which were precedent to the six hundred dollars.pany by a person about to be insured of
The verdict in

his interest in the property to be insured questions of criminallaw, each opinion issuingof it.
this case should not only serve as a warn

will avoid the policy .
being followed by condensed notes to It is claimed by the defendants that ing to all tyrannical and ill-tempered per

the authorities relating to the questions there has been a breach ofa condition
sons who are in the habit of being cruel

BANKRUPTCY - PLEADING DISCHARGE.
passed upon in the opinions. It is a

subsequent. It is provided by the pol

The opinion of the Supreme Court of work no lawyer devoting his attention under shall give immediate notice and institutions that commit the care and

icy , thatall persons having a claim there. to poor orphans, but should convince

Maine, stating when a judgment by de- to criminal law can afford to be without. render a particular account thereof, stat. custody of children to strangers, of the

fault will be set aside to enable a bank . Illinois is well represented in this vol. ing the owner:hip of the property in necessity of some system of visitation .

rupt to plead his discharge.
ume. It containsseven opinions by our count, in which he stated that the prop :

Supreme Court. Mr. Green failed to oberty belonged to him as the legal heir of The R. R. Tax INJUNCTION CASES. - At

JUDGE VAN BUREN of the Chicago bar tain permission from the publishers of his wife, Margaretta Hartman , deceased, torney General Edsall , on Tuesday last,

was, on motion of 0. H. Browning, on the opinions of the Court of Appeals of and by purchase at auction on a certain moved the Supreme Court of the United

Monday admitted to thebar of theSu New York to take cases from thoseRe. day. Thepolicy also provides thatany states to advance what wereknownas

preme Court of the United States at for this compilation . Now, Mr. the assured shall forfeit áll claim under the Railroad Tax Injunction Cases, on

Washington.
Green, why did you not take the opin- I the policy . If " fraud ” here means a the docket.

same

was
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STATE LAWS AGAINST USURY AS AFFECTINGOF RELATRIX NOT ADMISSIBLE EXCEPT FOR

IMPEACHMENT-NEW TRIAL NOT CRANTED

FOR IMPEACHMENT- CHANGE OF VENUE

WAIVING OBJECTIONS TO .

FINDINGS REDEMPTION OF SPURIOUS BONDS BY THE

GOVERNMENT.PRACTICE

A CIVIL RIGHTS CASE.

hundred require written opinions. Near- ofFebruary 3 , 1872, and by agreement \itis claimed a new trialshould havebeen / tion , upon whom the onus of proof rests

JUDGE MCALLISTER , WHO WILL State, is favorably mentioned in connec- tute a valid charge. Hire means a averment that the defendant is not with

SUCCEED HIM ?
tion with that vacancy .

reward, recompense for the use of a in the exception . 7 Blackf., 590, 9 Ind. ,

It would , we think ,be a very difficult thing. But the indictment does not 408 .

The Springfield Journal, of a recent matter to find a better man in this dis- show that the reward had any value. Reversed.

date, says :
trict for that peculiar position than Mr. Reversed.

Hurd . With his familiarity with the

It wasannounced in theChicagopa- statutes, and with his acknowledged ju- PROSECUTED

U.S. SUPREME COURT CASES.
FOR BASTARDY - CONFESSIONS

persof Saturday that theHon. William dicial turn ofmind,hewould fill a seat

K. McAllister, one of the Justices of the on the Supreme Bench with ability . NATIONAL BANKS.

Supreme Court of this State, had been
The term to which Judge McAlister The case of the Farmers' and Mechan .

nominated for the office of Judge of the was elected, and which his successor will
Circuit Court of Cook county.

ics' National Bank of Buffalo against

We presume this action would not Supreme Court District wbich Judge ex rel.,etc., Ohio. C. C. Worden, J.

serve out, will expire in June, 1879. The 4240. Thalke v. The State of Indiana, Dearing from the Court of Appeals of

New Yorli, now argued by the Supreme

have been taken without the sanction of McAlister represents, and in whicha

Judge McAllister, and ittherefore indi- special election for his successor will be Trial by jury, verdict, guilty , and judg- question whether national banks,under

Prosecution of appellant for bastardy. Court of the United States, presents the

heard of the intention of that gentle embraces the counties of Cook, Lake, new trialand in arrest.cates the truthofthe rumors we have called,is numerically the Seventh,and mentovermotionsbydefendant fora thethirtieth section of the act of June,

man to retire from the supreme bench . DuPage, Will and Kankakee.”

1864, have privileges of immunity from

Overruling these motions are the er- the usury laws of a State , so that they
Only a few months since, Judge Thorn

ton resigned his place upon the bench ,

The successor of Judge McAlister rors assigned . The motion in arrest is may make loans at a greater rate of in

to resume his practice at the bar, being should be able, honest and industrious. based uponthealleged reason that the terest than prescribed by State law .

driven to that course by the excessive The bar of the district has ample mate matter. There was achange of venue, such right, and held a contract reserv;

court had no jurisdiction of the subject The State court held that they have no

laborof the position andthe inadequate rial for the people to select from .

compensation provided by a pusillani

upon motion of defendant, from the Ohio ing ten per cent. interest usurious and

Circuit Court to the Dearborn Circuit void . It is here urged that the forfeiture

mous policy called economy. Now we

have the prospect of losing another able

Court, and changed back again to the under the charter of the bank could be

SUPREME COURT OF INDIANA .

and honest judgé, probably from the

Ohio Circuit Court, for what reason the only of the entire interest , and not the

record does not show . To this last principal sum as well, as provided by

same cause. " Judge McAllister is recog: Abstract made from recent casespublished change the defendant must be deemed State law in New York , where the inter

nized by men of all parties as a man of in the Indianapolis Sentinel.

ability and learning, and of the purest | GENERAL VERDICT — SPECIAL
to have acquiesced, for he not only did est is 7 per cent.

not object thereto , but he appeared to
character. It cannot but be a matter of the action in the latter court, again ap

deep regret thatany circumstances should

conspire to induce him to leave a posi
4217. The Jefferson ,M. & I. Railroad plied for a change of venue , procured a

continuance and finally went to trial the United States, also just argued be
The case of Jay Cooke & Co., against

tion so important to the people, and Company y. Worland , executrix .

which he was so well calculated to honor Action by appellee againstthe railroad withoutobjection. The case standsupon fore the United States Supreme Court,

and adorn.
the samefooting as if there had been an presents the question whether the re

company ; the complaint alleges a spe

The factis, our Supreme Court are sad- cial contract by which the railroad com- express agreement between the parties demption of itsbonds by the govern

ly overworked. Thedockets in the pany agreed with plaintiff's testator to to the change. The court had jurisdic; ment, operates as an estoppel,afterwards

three grand divisions aggregate onethousandto twelve hundred cases per to Jeffersonville at an agreed price ; that oftheparties gave it jurisdiction of this preventing the pleathatthe bondswere

spurious, and a recovery of the money

annum. Of these , not less than eight the hogs were shipped on the morning particular case. paid for them ; also, the further ques

ly one-half ofthe year is necessarily oc
in of the

cupied in holding court and in consulta- the following day at 9 o'clock A. M .; that granted, viz : Surprise and newly discoy

ered evidence.tion . The balance of the time mustbe by negligence of defendant the cars were

The alleged surprise was the evidence The case of Lanvient against Walker,

devoted to writing opinions. This sim- delayed thirty -six hours ; and alleges the
ply, involves perpetual toil, day and damages resulting therefrom . Trial by given by a certain witness. The court is from the Supreme Court of Louisiana,

night, the year round. But few men jury with general verdict for plaintiff
, of opinion that no such case of surprise now pending before the Supreme Court

have the physical strength to endure and answers to interrogatories propound is made out as the law will relieve of the United States,was brought to re.

cover damages for refusal to sell refresh

such incessant labor.
against.We believe the ed at the instance of defendant.

court make a great mistake in their en In theanswersto these interrogatories thatheexpected to be able toproveby becauseLanvient was a coloredperson:

Appellant filed his affidavit stating ments, although full price was offered,

deavorto do too much. The public have thejury found that there was nospecial | A. B.thathewasfive miles awayfrom thecase was triedby a jurywhichfail
no right to require their servants to work contract between the parties, nor any

themselves to death . Men in the ordi- agreement to deliver the hogs at a speci. Milton,
tbeplacewhere the alleged act ed to agree, and the court thereupon,

nary avocations of private life are ena

fied time in Jeffersonville. The defend was committed, on the evening of March under a statute of the State, gave judg

bled to get along prosperously with rea.

ant moved for judgment on thespecial | 20th, 1871, the timewhen the act is al- ment for the plaintiff for $ 1,000 as exem

sonable labor.Public servants should findings on the groundthat they were legedtohave been committed. Thisis plary damages. This judgment was af

be expected to do nomore. Let theSu- inconsistent with the general verdict. cumulative of the appellant's own testi- firmed by the Supreme Court ofthe State ,

premeCourt Judges assert their right to This motion was overruled, followed by mony on thesame subject
. In the same and the caseis brought here, the argu

protect their health and lives, and do a motion for a new trial, whichwas affidavit appellant stated thathehad dis- ment being that under the fourteenth

only somuch as can be done well and con

overruled. The overruling these two covered since the trial that he could amendment, the citizen of the United

sistently with safety to themselves. This motions presents the questions to be prove by D. J. that the relatrix had stat- States is entitled to sell his commodities

might result in the docket getting be considered. The court is of opinionthat ed to him , in a certain conversation, that or not, asheshall see fit,andthecompul

hind. All the better for that. If decis. there is a fatal variance between the con- the appellant was not the father of the sion sought by the State law is an abridg.

ions were less prompt , there would be tract alleged and that which the jury child , butthereason she charged appel- ment of that right. It is also said that,

less encouragement to the small and un found to have been proved ; therewasa lant was that he was worth something, under the thirteenth, fourteenth and fif

necessary litigation which now encum failure of proof within the meaning of andthe real father was poor. In the teenth amendments, the question of the

bers our court dockets.
section 96, 2 G. & H. , 116.

conflicting state of the evidence on the rights of the colored man in such cases

If Judge McAllister should be elected
Reversed .

trial , hadthis evidence been introduced , is referred to Congress, which has sole

to the Circuit Judgeship in Cook county INDICTMENT FOR KEEPING GAMING HOUSE- have been the consequence.
it is probable a different result would power in the premises,and that the judg

ment of the court of the State court was

--- and that seems to be a foregone con HIRE."

clusion-he will receive a larger salary,
If this evidence could be introduced therefore void for want of jurisdiction .

with the prospect of a month's vacation 4576. Carr v. the State of Indiana, as theadmission of the relatrix, like the

in each year, while as Supreme Judge he Benton C. C. Worden, J.
admission of any other party, then it SUPREME COURT OF KANSAS.

could have no vacation at all.
Indictment for keeping a gaming would seem that a newtrial should have

(TO APPEAR IN 13 KANSAS.]If we did not so much regret his leav- house. Motion to quash overruled : ver. | been granted. The writer of this opin

ing a higher sphere of usefulness, we dict of guilty ; motion for new trial over- ion, and Pettit, C. J. , are of opinion that TITLE OF OCCUPANT - ADVERSE TITLE.

would congratulate him upon the pros
ruled . the relatrix, in a bastardy prosecution, is

It is urged that the indictment is dou- so far a party to the action that herad: rightful possession of real estate,claim

A party in the quiet, peaceable and

pect of so fortunate a change.
ble, charging the keeping of agaming missions assuch may be given ineviWho shall succeed Judge McAlister house within section 19 ofthe act defin . dence against her, likeadmissions of oth ingtitle thereto, has such an interest

on the Supreme Bench becomes anim- ing misdemeanors, etc., and thekeeping er parties. But a majority of the court therein ,although his titlemay be ever

so defective, that he may maintain an

of a billiard table, within the meaningof are of adifferent opinion.

portant question . His election to the sec. 74 of the same act.

Herstatements could only be given in , action to quiet his title and possession as

position of Circuit Judge being a certain Thecourt is of opinion that no of- in this view , to impeach her;but a new against any adverse claimant whose title

ty , having been nominated by both par- fense is chargedin the indictment with trialwill seldom , if ever,be granted for is weaker than his, or whohasno title

at all. - Giltenan v. Lemert.
ties. The names of Hon. "HarveyB. in the meaningofsection74, as it is not the purpose ofimpeachment. 16 Ind .,

Hurd, the reviser of the Statutes ofthe the table waskept “ for the purpose of

alleged, as required by that section , that 97 ; 40 Ind. , 351 .

Affirmed . The lien of a carrier of goods for charg

State, the Hon. C. W. Upton, of Wauke- wagering any article of value thereon.”

es for carriage is prior to the claims of

DESECRATING THE SAB- creditors of the vendee, or the rights of
gon , Chairman of the Committee that re Uponthe trial it was proved that the

BATH - ALLEGATIONS IN INDICTMENT OF the vendor. The carrier's possession can
vised the Statutes of 1874, M.F.Tuley, lateliardson the table the loser of the game

rule was, that when persons played bil
not be disturbed until such charges are

corporation counsel , Melville W. Fuller, paid for the use of the table 20 or 25 5152. Russell v. theState of Indiana, paid. An officer holding an execution

one of the ablest and most industrious cents. There was no evidence that any Marion CC.C. Buskirk, J.
against the vendee of such goods, by pay

attorneys at the bar, and Hon. T. L. one had played for “ beer,' whisky Appellant was indicted and convicted ing the carrier's charges, becomes enti

Dickey, the corporation counsel , who is or other articlesof value."
in the court below for desecration of the tled to the carrier's lien , and is entitled

The court is of opinion that, on the Sabbath, by superintending, contracting to the possession even as against the

an old resident of the State and was at evidence,theappellantwas entitled to a and carrying on a barber-shop on Sun. vendor of suchgoods, claiming theright

one time Judge of the LaSalle Circuit new trial. The only charge sustained day. A motion to quash the indictment of stoppage in transitu , until he is reim

Court, have been mentioned in this con- by the svidence is, that persons were was overruled. This is the error assign- bursed the money by him thusadvanced.

-Rucker v. Donovan & Feiferlich.
nection . The Chicago Evening Journal of permitted to play and bet and wager up: ed. The objection urgedtothe indict

on the result of the game, “ the hire of meat is that it does not negative all the

Thursday, says : said billiard table.” To constitute gam- exceptions contained in the body of the An act within the powers of a corpora

“ The resignation of Judge McAlister bling, some " article of value ” must be act. The statute , among other things, tion, when regularly done, binds both

as a memberofthe State Supreme Court lost or won,andthe penalty prescribed excepts “ works of charity and neces- the corporation andstockholders.— Whet

being now a certainty, the question of is a fine of not less than the value, nor sity ." The indictment omits the words stone v. Ottawa University.

his successor in that important tribunal more than twice the value of the article " and necessity.” This is a fatal omis

isnow in order. Hon. H. B. Hurd, of lost or won, (2 G. & H.,465,section 28,) sion. When theexception is contained ARTICLES OF INCORPORATION - CONSTRUCTION

this county ,whose recentlaboriousand and in a prosecution for gambling the in a subsequent clause or statute it is a

successful work of revising thestatutes value of the article lost or won must be matter of defense, and need not be nega Where, in preparing a certificate of in

ofIllinois was appreciated and applaud- stated , (13Ind., 566.) Betting and wager- tived in the indictment. But ifit be in corporation , the corporatorsemploy on

ed not only by the GeneralAssembly, ing " the hire of said billiard table,” is the enacting clause, or clearlyconnected ly the words used in the statute to de

but by the entire legalprofessionof the too indefinite and uncertain toconsti- ' with it, it must be shown by negative scribe the general purposes of such in

MEANING OF WORD

LIEN FOR CARRIAGE.

INDICTMENT FOR

EXCEPTIONS IN STATUTE.

ACTS OF CORPORATION.

OF WORDS USED .
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ness.

III .

PARENT AND CHILD.

and rem .

32. C. & V. K. R. v. Fackney, rev . and rem .
corporation it will be presumed that horn , silver, and gold , has the same per- there's nae fear o' him . ” In the course

89. Poweil v. Clements et al . , affirmed .

they intended to create a corporation of son made ; and it may be somefew use of six weeks, an order came for the 43. Challener v . Miles, administrator, affirmed .

the same general nature, and with the less, brutish horns have been unavoid- price of the beast. “ Weel,” says Wull, 44. McElwee et al. v . People, affirmed .

same general powers granted by the able spoiled in the process ofmanufac didna I tell ye he was an honest man ? 46. Kegent v. Bell, rev. and rem.

47. Hay v . Baugh 'et al., affirmed .

statute, rather than thatby such words ture . It was not from any doubts ofDr. Ikenned by the very look o'him ." From 51. Mitchell v. Lyman etal., rev . and rem. Wal

they sought to apply special limitations Black's theory of latent heat that he that moment Wull stood eminently high ker, J., dissents.

on the powers of the corporation . committed the daring deed of violating in Geordie's eyes ; and while the one
53. Trepp v . Barker, rev . and rem .

54. Downey v. Beach , rev . and bill dissolved .

TOWN COMPANY-DONATION OF LOTS .
the privacy of the fire.place, and inter- chuckled at the penetration of character, 55. Hopkins v . Ilinois & St. Louis Railroad Co.,

fering with the lares et penates of the the other was no less humbled at having affirmed .

A donationof lots bya town-site cor domestic circle ; but he early had called his superior judgment in question.
56. American Insurance Co. v. Padfield et al.,

poration, with no special limitation on intuitive notions of utilitarian policy , Wull lived to discover that his estimate

rev . and rem .

69. Spring et al . v . Collector of Olney, decree

its powers, is not necessarily ultra vires: " The greatestgood to the greatest of character, ex facie,wasnot unfounded , moditied

number." He
72. Gallatin National Bank , Shawneetown , v.

was an experimental when , after a brilliant career, the buyer Cook etal., rev. and rem .

ency of certain improvements sought to 75. Wickersham v . Altorn , affirmed .
be obtained by the donation is the build- philosopherafter the school of James ofthe shelty became the occupantofthe

ing up of a town and the enhanced value

Watt, and delighted in the expansive Woolsack .
77. Allen v . People, affirmed .
80, Stookley , admr. v . Goodwin , affirmed .

of the remaining property of the corpor

power and diffusion of heat set at liber
81. Tracey et al . v . Hadden , affirmed .

ation, the donation is within the powers
ty and imparting force. Many a severe

NUISANCE FROM SMOKE.-The Lord Jus
82. Primmer v . Clabaugh, aflirmed .

stroke has he since inflicted on dark and
85. Chicago, Alton & St. Louis Railroad y.

of the corporation , and thisthough the black masses of corruption ,and has in-ticeJames, in thecase of Salvin v.North Smith,aflirmed .

improvements areto be madeoutside the poked Theats and light where before Brancepeth CoalCompany, L.R: 9 Ch.

87. Race v . Brown, affirmed .

town site.

89. Burke v. Monroe County, rev, and rem .

A donation by the Ottawa Town Com

nothing had existed save cold anddead - 705, gives the following illustrations of 90. Lovington v . Short, affirmed.

It is needless to add, thatthe the character of the damage necessary 91. City of Collinsville v . Cole , affirmed .

pany to the Ottawa University of one

92. St. L. , V. & T. H. R. R. v . Dunn , affirmed .

Scotch advocate
to sustain a bill for an injunction against

was Henryyoung
hundred lots to aid in the erection of a a nuisance caused by smoke. He says :

94. Johnson v. Pace, garnishee, affirmed .

school building outside of the town site, lived to see the object ofher censure and

Brougham , and the Lady Prophetess
101 , 0. & M. R. R. Co. v. Noe, rev . and rem .

“ The bill in substance sought by a 102. 0. & M. R. R. v . Strattan , rev .

and distant therefrom less than half a
104. Brush v . Lemma, affirmed .

vaticination the honored occupant ofthe mandatory injunction to prevent the
105. Smith v . McLaughlin, rev . and rem .

mile, was not ultra vires. Woolsack, as Lord Chancellor of Eng- defendants, who are a great collierycom 107. Gregory v . Martin , admr., etc. affirmed .

CONSTITUTIONAL TERM OF OFFICE. land .

pany, fromerecting or working any coke 108. McHaney v. County of Marion, affirmed .

The provisions of sec. 3, art. 9 of the

ovens or other ovens to the nuisance of 109. Howell et al. v . Morlan , affirmed.

111. Eisenmeyer v . Sauter, affirmed .

Constitution that All county officers
the plaintiff; thenuisance alleged being 112. Steele et al., admr. , v. Clark et al ., admr.,

shall hold their offices for the term of

from smoke and deleterious vapors. rev. and rem .

In the beginning of this century,Will
two years, and until their successors iam Hall, overseer of a farm in Selkirk- the damage must be visible , it appears to

When the Master of the Rolls said that 114. Desmond v. St. L. & T. H. R. R. , affirmed .

116. Dowry v. Thomas, affirmed .

shall be qualified," applies only tothe shire, Scotland, was leaning against the me that he was quite right; and, as I
118, Weintz v . Hafner, rev.

regular term ofthe office, and not to dyke ofthefarmyard, patriarchial-like understand the proposition , it amounts

119, School Directors v . Reddick, affirmed .

122. 0. & M. R. R. Co. v . Lackey, rev .

vacancies, or exceptional cases.—Hagerty meditating at evening-tide,while a young to this, that although,when youonce
123. Hagebush v. Ragland, affirmed .

V. Arnold .
126. Daniel v . Hilgard, arffimed .

gentleman came up to him, wished him establish thefact of actual substantial 129. Cairo v. St. L.R.R. Co, v. Schumaker, rev .

MORTGAGED PROPERTY . a good evening, and observed that the damage,itis quite right and legitimate and rem ..130. People v. Beatie et al., trustees, affirmed .

The more fact that one person mort- country around looked beautiful. The to have recourse to scientific evidence as Breese, J. , dissents .

gagesgoods to another does not author- twogettinginto conversation,Hall, after to the causes of thatdamage, still, if you 131. People v . Anderson et al., trustees, affir.,

ize any person except the mortgagee or
are obliged to start with scientific evi. Brease, J. , dissents.

133. Cairo & St. L. R. R. Co. v. City of Sparta ,
some person claiming under him totake hewas gaun?” Thestranger answered dence, such as the microscopeof the affirmed .

the propertyfromthemortgagor; and that heintended going to Jedburgh. naturalist,or the tests of the chemist, 136. Mattoek v. Krome, rev . and rem.

“And what business can ye ha'e at Jed- for the purpose of establishing the dam
137. Ind . & St. L. R. R. Co. v. Smith, affirmed .

if any such person other than the mort 138. City of Greenville v . Henry, affirmed .

gagee, or some person claiming under art ? ” saysWull, " Oh," says the gent. age itself,that evidencewillnotsuffice. 139. Cox v . Cunningham , reversed.

himdoes so take said property, heis leman,“ I am going to attend theCircuit The damage mustbesuch as canbe 141. I. & St. L. R. R. Co.v. Cobb, rev . and rem .

liablefor more thanmerely nominal Court,butmy feet have failedme on the shown by a plainwitness to a plain , com 113 Cheney v . City National Bank, Chicago ,

affirmed.

damages.-- Tallman v. Jones .
road ; " and, observing a pony in the

mon juryman. 144. Byars v. City of Mt. Vernon , affirmed .

farm -yard, he said , “ There's a nice bit “Thedamage must also be substantial, 145. Byars v . City ofMt. Vernon , affirmed .

pony of yours—is it to sell ?-would you andit must be, in my view, actual ; that
146. Bush v. City of Carbondale, affirmed .

Where a minor son who lives with a like to part with it ? ” . I wadna care," is to say, the court has, in dealing with
148. Mead v . Thompson , affirmed .

faher and is under his father's con

149. Kuhlman v. Hecht, affirmed .

says Wull, “ butmabrither Geordie,he's questions of this kind,no righttotake
150, Fahrenstock , use , etc. , v. Gillem et al., rev .

trol commits certain wrongful acts, but the farmer, he's at Selkirk the day , but into account contingent, prospective, or

where the said acts have not been auth- if we could get a good price for't, Idare- remotedamage. I would illustrate this
151. Kirkpatrick v. Cooper, rev . and rem .
152. Schaumloffe v . Belm , affirmed . Scott and

orized by the father, are not done in his say we micht part wilt.” “ What do you by analogy. The law does not take no Sheldon , JJ . , dissent.

presence, have no connection with the ask for it ? ” says the other. “ Ma bri- tice of the imperceptible accretions to a
153. Illinois Ed'l Ass'n v . Standen , affirmed .

father's business, are not ratified by the ther,” quoth Wull , “ says it's a thing we river bank or to the sea -shore, although ,
155. Marlow et al . v . Marlow , affirmed .

father, and from which the father re- ha'e nae use for, and if we could get after the lapse of years, they become
156. Trotter v. Trotter, rey ,

157. Carondelet Iron Works v . Moore et al., rev .

ceives no benefit, the father is not liable aught of a wiselike price for't it would perfectly measurable and ascertainable ;

in a civil action for damages for such be as weel to let it gang.” . There were and if in the course of nature, the thing
160. French v. People, appealdismissed.

161. Belleville Nail Co. v . Chiles, affirmed .

wrongful acts . — Edwrdos v. Crume. only two words to the bargain ; the itself is so imperceptible ,so slow, and so 162. Dunstetter y. Dunstetter, rev. and rem .

gentleman and Wull agreed, and the sale gradual as to require a great lapse of
164. Weir v. People, rev.and rem.

was completed without missive or sale | time before the results are made palpa

166. Darling v .McDonald , rev. and rem .

167. Barber v . Bell , affirmed .

ANECDOTES OF LORD BROUGH . note . “ But,” says the gentleman, " by ble to the ordinary senses of mankind, 169. People, etc.,v . Phelps, rev .

AM'S EARLY HISTORY. the way, I cannot pay you to - night; but the law disregards that kind of imper 172. Borders v . Murphy, affirmed .

174. St. Paul Fire and Marine Insurance Co. v .

[From the Edinburgh Law Magazine.]
if you have any hesitation about me, ceptible operation. So if it were made Johnson, rev. and rem .

my name is Henry Brougham , and I out that every minute a millionth of a 178. Whitney v . Stevens, affirmed .

refer you to the Earl of Buchan, or Mr. grain of poison were absorbed by a tree,
181. Townof Lebanon et al. v. 0.& M. R. R. Co.,

A town in Scotland delights in certain George Currie, of Greenhead, who will or a millionth of a grain of dust depos
affirmed .

traditionary facts connected with the satisfy you." The residences of this ited upon a tree , that would not afford a

183. Padheld v . Padfield , aflirmed .

185. Shepard v . Rinks, affirmed .

early history of a great man . It is one nobleman, and Henry's brotheradvocate, ground for interfering, although , after
193. Mason et al. v . City of Shawneetown, af.

of the towns of the Northern Justiciary Mr. Currie, were in the neighborhood. thelapse of a million minutes, the grains

firmed .

Circuit. There dwelt an official, a man of On this reference, without making any of poison or the grains of dust could be

wealth, highly respected, and given to inquiry, Wull immediately gave the easily detected. UNITED STATES SUPREME COURT.

much hospitality. His widow recently gentleman the pony, with the necessary “ It would have been wrong, as it

died at the ripe age of ninety years. trappings. Wull,being a man of extreme seems to me, for this court in the reign
PROCEEDINGS OF.

She was just such a lady as would have orderly habits, went early to bed , and of Henry VI. to have interfered with Thursday, Oct. 14 , 1875.

been canonized by Dean Ramsay. She soundly slept, without either nightmare thefurther use of sea coal in London , On motion of Phillips, Thomas N. Waul, of Gal

was full of anecdote, spoke the pure or pony, and the next morning, when becauseithad been ascertained to their veston, Texas,was admitted.

Doric, and eloquently upheld thepast the business of the farm called him and satisfaction, or predicted to their satis- M . Eaton , etal.
No. 22. Charles A. Nichols, assignee, v. Amasa

age over the degeneracy ofits successors. Geordie together,says Wull to Geordie, faction ,that bythereign of QueenVic- continued by Samuel Curry for appellant, and

Her husband was in use to invite all “ Ye was unco late in comin' hame last toriabothwhite and redroseswould concluded by C. S. Bradley forappeilee .

young advocates who wentCircuit to his nicht ; I selt the powny." " And wha have ceasedto bloom in the Temple trustee , etc. Passed .
No, 14. Gideon Putnam et al . v .Charles E. Bell,

house and table. Sixty years ago, a did ye sell it to ? ” says Geordie . Gardens. If some pictnresque haven No. 23. Washington Ford v. James Surget.

young counsel made his first Circuit,and, to a young gentleman ." “ And what did opens its arms to invite the commerce Passed .

it is said, earned his first fee in an appeal ve get for't ? ” Wull having mentioned of the world , it is not for this court to
No. 24. Ira Beard v . Mary F. McComb. Passed .

No. 25. Francis Dainese v. Charles Hale . The

case - a source of revenue now extinct. the price— “ My faith ,” says Geordie, “ ye
forbid the embrace,although the fruit of argument ofthis cause was commenced by F. P.

He received the usual invitation to din- hae selt it weel." " But. ”says Wull, itshould be the sights, and sounds,and Cuppy forplaintiff,

The day was exceedingly, cold ; “ I didna get the siller. ” " Ye big idiot !
smells of a common seaport and ship

Adjourned until Friday at 12 o'clock .

and so soon as the newly -fledged barris- ye didna gi'e awa’ the powny without building town , which would drive the
Friday, Oct. 15.

ter entered the drawing-room , be obser- getting the siller for’t ? Wha was he ? ” Dryads andtheir masters from their an On motion of T.J. Durant, William S. Everett ,

ved thatthe grate was monopolized and " oh,heca’d himsel HenryBrougham ; cient solitudes.” — The American Law Re- ofSt.Joseph, do was admitted..

deformed by a large mass ofcoal, from and he said , if I had ony jalousin ' aboot view .

On motion of J. H. Bradley, Edward J. Fox, of
Easton , Pa. , was admitted.

which was emitted no particle of heat. him , that the Earl o' Buchan , or George Chief Justice Waite announced to the bar that

At once, and without leave asked or ob- Currie, the advocate, the laird o'Green
the courtwould notbe in session on Monday next
for the transaction of business ,

tained, theyoung jurist seized the poker, head , would say he was guid enough for SUPREME COURT OF ILLINOIS. No. 649. Daniel G. Taylor, administrator, etc. v .

and with one strong, impulsive, and fell the money. Oh, hewas a very honest
Commonwealth , etc. On motion of R. M. Cor.

blow, he inflicted a compound fracture looking lad ; I could hae trusted ony
wine, in behalf of counsel, dismissed with costs .

on the black diamond , and made the thing in his hand .” Geordie's temper Opinions were filed on the 14th of October , 1875, Anderson , jr., et al. Assigned for argument on
No. 30. (Original. ) State of Florida v. E. C.

flames to leap upright and shed their became quite ungovernable at Wull's in the clerk's office at Mt. Vernon in the follow the 27th ofOctober.

No. 25. Francis Dainese v . Charles Hale . The
light andheat aroundtheapartment. simplicity,and hewasnearly subjecting ing cases for the June term ,1875:

4. Kester v . Organ et al . , order to redocket.

The matron ofthehouse stood astonished him to Jeddart justice . After the whole

argument of this cause was continued by W. P.

7. Phillips v . Pitts et al.,reversed and remanded . Clarke for defendant, and concluded by S. S.

at this daring act of a stranger, and re- Southern Circuit was finished, there was 9. Reitz et al . v . People , rev , and rem . Henkle for plaintiff.

marked, “ Youngman ,d'ye noken that no word of payment, and Wull's life be

10. Clingman v.Hopkie, rev . and bill dismissed. No. 26. Edward Burgess v. John C.Babbitt, as

12. Roberts et al . v . Stigleman et al. , affirmed , signee, etc. This cause was submitted on printed
nane shud meddle wi' a fire till seven came quite miserable at Geordie's inces 16. Board Education v.Neidenberger, rev . arguments by A. Myers, of counsel of the defend

years acquant wi' the house ?” The sant grumbling and taunting — the latter 17. Bowman v. Cunningham , rev, and bill dis

smart reply was, “ I know no such rule ; ever and anon repeating,

missed . No. 27. Thomas J. Semmes, claimant, etc., plain .

18. Claymore v. Williams, rev . and rem . tiff in error, v . the United States. This cause was

but know that the use of coals is to burn confounded idiot, Wull, was ye to gi'e 19. Kase, administrator, v . Painter, affirmed . submitted on printed arguments by Thomas J.

and give forth heat." The lady, thereon , the beast awa' without the money to a 20. Stone et al. v, Duvall, rev . SemmesandRobertMott for plaintiff,and by Atty .

sarcastically observed to her spouse, man ye kenned naething aboot,and who

22. Hongard v . People ( filed 11th Oct.), rev . and Gen. Pierrepont for defendants .

No. 28. John D. McLemore v. the Louisiana

" Tak’ye notice, that birkie is sure either very likely is jist ane o' the genteel vag 24. Forman v . Stickney et al . , rev . in part. State Bank . This case was submitted on printed

to mak ' a spune or spoil ahorn.” The abonds frae Lunnan ;" and theother as 25. Schmidt v . Schmidt, affirmed . arguments by Charles B. Singleton for plaintiff,

good old lady's prediction was sybilis- pertinaciously insisting " that he (the" that he (the cook et al., rev.and rem .
27. First National Bank of Shawneetown v. nd by Edward Janin and A. C. Janin for defend

tically soothfast. Many a spoon, both gentleman ) was an honest-looking man : 29. Crossv .Dickens, affirmed . No. 29. James Brown and William Leavey v .

and rem.

II
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Enoch Piper. The argument of this cause was fault on his part. This entitles him to

and continued by CourtenBrownfor the appellee : a review of that action.

Adjourned until Monday at 12 o'clock . J. O'DONNELL, for therespondent.

The burden is on the petitioner to
Monday, Oct. 18. show due diligence, which he fails to do.

On motion of O. H.Browning . Henry A. Gard . This respondent only pursued his claim

nerand E.Van Buren, ofChicago,were admitted. regularly , andtriedtoenforce it. He
sued the firm of A. & S. Shurtleff. How.

Tuesday, Oct. 19. ard & Cleaves appeared generally , and

On motion of J. S. Black, G.C. Clemens, of To . filed joint pleadings, not as attorneys for

peka, H.G.Webb, ofOswego, and Wilson Shan- either individually . The action

On motion of E. L. Stanton, Charles Fernald , of tried in due course, and resulted in a dis

Santa Barbara , California ,and on motion of 'w. continuance as to Alvah Shurtleff, and

H. Smith . JamesK. Redington, of Washington, judgment against Sylvan, on the ground

D. C., were admitted.No 763. TheUnited States v. Barbaro Soto et al. that their firm was dissolved longbefore

Appeal from the district court of the United the goods were sold by the plaintif, the

States for the district of California . On motion of

Blair itwas ordered by the court that the appeal orders forthem being unauthorized and

use by Sylvan of the firm's name in the

in this case be docketed and dismissed .
No. 764. The United States v . Jose Antonia Estu fraudulent. Should such a creditor suf

Dillo : Appeal from the District Courtof the Uni. fer, then , becuuse Mr. Putnam did not

ted States for the district of California . On motion

of Blair it was ordered that the appeal be docket
see fit to appear, but ( as well as his cli

ed and dismissed . ent) acquiesced in and ratified the gen

No.13. PeytonGrymesv.GeorgeS. Repplier et eral appearanceof Howard & Cleaves ?

cause was argued by Robinson in supportof the (Crooker v. Randall, 53 Maine, 355). By

same, and by E.L. Stanton in opposition thereto. consenting to a default, and allowing us

No.3. (Original.) State of Floride v. E.C.An. to take judgment, Sylvan Shurtleff pre.

derson et al. On motion of L. Eugle, leave was vented our provingour claim in bank.
granted to file the petition of John Darby for

order on the receiver, etc. ruptcy, since it wasmerged in the judg

No. 609. The Board of Liquidation of the Statementof a date subsequent to the 24th
of Louisiana et al. v . Henry 8. McComb . The
motion to advance this cause wassubmitted by I. dayof August, 1870. ( Sampson v . Clark,

A.Campbell in support of thesame. 56Mass., 173 ; Bradford o. Rice,102 Mass .,

No. 12.Geo. D.Snow , with Clark,executor, etc. 472; Woodburyv. Perkins, 59Mass. , 86 ).
v . George W. Chapman . The motion to revive

this cause was argued byW. P. Clough in support
of the same, and by T. J. Durantin opposition ance in the action upon the bond , which

thereto .

No. 701. H.B. Miller, collector, etc., appellant, vant v.Greeley, 4 Me., 535 ; Brown v.

virtually satisfied the judgment. (Sturdi

v. Morris K. Jessup et al.

No. 702. Isaac Taylor, collector, etc., appellant, Brigham , 87 Mass ., 582.

James F. Secor andWm. Tracey. Rescript.

No. 703. Herman Lieb et al., appellants , V
IS PREPARED TO MAKE ALL

Henry P , Kidder et al . The motion to advance
At the March term , 1871 , of the supe

these causes was submitted by J. K. Edsall in sup. rior court, the petitioner, one of the de
KINDS OF

port of the same. fendants in the original action , was de

No. 29. James Brown et al . v. Enoch Piper. The

argument in this cause was continued by Causten
faulted withoutappearance. Heintendo

Brown for the appellee, and concluded byGeo. ed to appear by counsel which he had

No. 30. Enoch Piper , appellant, v. George T. p.eviously retained for thatpurpose.

Moon et al. The argument of the cause was cum
He had a fuil, legal defense ; but his

merced by Causten Brownfor theappellant. counsel failed to appear and make it, for

Adjourned until Wednesday at 12 o'clock . the reason that the latter mistakenly

supposed that the petitioner's co -defend

ant's counsel also appeared for the peti.

SUPREME COURT OF MAINE. tioner.

SYLVAN SHURTLEFF » . BENJAMIN F. THOMPBOX .
Held that a review be granted .

FOR

If the bankrupt's counsel fails to appear for him

in an action , becauseby mistake he supposed that JUST JUDGMENT.

the counsel 'for a co defendaut alsoappeared for
the bankrupt, a review of a judgment by default The Indianapolis Sentinel says :

entered against the bankrupt may be granted , 80 The difference between justice in Can .

that he may plead a discharge. ada andinthe United States isexem : LawLaw & Miscellaneous

Petition for review of an action of as- plified in the case of Dr. Davis and his

aumpsit, brought by Mr. Thompson wife, who have just been condemned to

against Alvah and Sylvan Shurtleff. death at Toronto on the charge of fatal

Thepresiding justice found and report. criminal malpractice. They had been

ed the following facts , upon which judg. guilty of the same grave crime at Roch .

ment is to be entered according to the ester and other cities on this side of the

rights ofthe parties,viz.: That William L. great Jakes, and invariably escaped the

Putnam , Esq., wasretained as the attor- penalties of the law . When their case

ney of Sylvan Shurtleff in his application was called for trial at Rochester, the pros

to the District Court ofthe United States ecuting witnesses could notbe found, and AS WELL AS

for the benefit of the bankrupt act, as well they were discharged. Then they re

as in the action now sought to be review . moved to Toronto, where they practiced

ed. The petition in bankruptcy was fil their “ profession ” upon Miss Gilmour

ed August 24, 1870, and the writ in the with fatal results. They were put upon

suit of Thompson against the Shurtleffs trial and convicted upon circumstantial

was entered at the February term , 1871, evidence, and were promptly sentenced

of the superior court. The petitioner to death , the court consoling them with

handed the summons in that case served the judicial assurance that they had bet

upon him , to his said counsel, who did ter prepare to die, as there were no

not appear therein , however, because he grounds upon which they could hope for

saw that Howard & Cleaves had entered

a general appearance, these gentlemen cle of a husband and wife being hanged

having been employed by Alvab Shurt on the same gallows and at the same AS FAVORABLE TERMS AS ANY

leff, and not by this petitioner. At the time is a sad one, but theappalling char.

March term , 1871 , the plaintiff diecon- acter of their crime calls for the extreme

tinued as to Alvah Shurtleff, and Sylvan penalty. It were better that they thus

FOUNDRY EAST OR WEST.

was defaulted . He had no knowledge of terminate their terrestrial career, than

this, or that Mr. Putnam did not appear that women shall be mutilated and mur.

for him in that suit, till August 10, 1872, dered, and society demoralized by the

when he was arrested upon an aliar exe practice of their profession.

cution issued upon the judgment render

ed therein. To obtain his release from BRIGHAM YOUNG IN TROUBLE. - Judge

bis arrest, he gave the statute six BOREMAN entered an order on the 13th

months' bond, but performed none of its

conditions, andan action is pending up

instant, requiring Brigham Young to

on it. Sylvan Shurtleff obtained his dis show cause, on the 23d of Oct., why he

charge in bankruptcy,July 15, 1871. He should not be punished for contempt ORDERS FROM THE TRADE

expected and intended thatMr. Putnam for disregarding the order of Judge Mc

would suggest his bankruptcy and plead
SOLICITED

the dischar .e in Mr. Thompson'ssuit, Kean, requiring him to pay $ 9,500 ali

wbich was upon a claim provable in mony to Ann Eliza Young.

bankruptcy , being for goods delivered

by the plaintiff in that case upon orders
drawn by S. Shurtleft, in the name ofthe REPORT OF THE EXAMINATION OF

firm of A. & S. Shurtleff. While that
LAW STUDENTS

cause was pending, this petitioner con FOR ADMISSION TO THE BAR ,

sulted Judge Howard about it, who pro. In tho sapreme Court of Illinois , at tho

cured these orders of Mr. Thompson's Jane Term , 1874.

counsel, in order to show them to Syl

van Shurtleff.
Containing all the questions propounded by the Ex

aminerx ; the Answers of the Students ; the Remarks of

HOWARD & CLEAVES, for the petitioner. gether with the RulesofCourt regulating the Admission

the Judges ; the Final Determination of the Court ; to

CASH PAID for OLD TYPE

Bankruptcy and his discharge were a

perfect defense,which Mr. Shurtleff was
Vol. II . - 120 pp . , 8vo .

entitled to and intended to make ; but BY MYRA BRADWELL.

was deprived of it by accident and 'mis.

AT THE FOUNDRY.
PRICE : Paper , 75 cto ; Cloth , $ 1.25 ;

take, without consent, knowledge, or Law Sheep , $ 1.50 .

CHICAGO .

BOOKS,

LEGAL WORK,

GENERAL WORK

SUOE AS

even astay of proceedings belbebpected OF THE BEST QUALITY, AND UPON LAW BOOKS,

ABSTRACTS,

ARGUMENTS,

BRIEFS,

BLANKS,

ATA SPECIALTY .

Possessing ample facilities for the perfect and rapid

execution of overy description of work , orders are

respectfully solicited .

Estimates furnished for parties at a distance, wbon

required .

MTAuthors liberally treatod withe .

MYRA BRADWELL,

President.
of Attorneys .

THOS. L. McINTOSH ,

Supt. Printing Dept.
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NATIONAL BANK OF KEOKUK . .

his claim , and the presumption is that At the date of these transactions there of their color, race and previous con

he demanded all that was due him. was in force in the State of Iowa the fol- dition of servitude . " They further de

It is furtherinsisted that the filing of lowing statute : clare " their belief that if no difference

the affidavit, the issuing and levy ofthe No sale or contract or lease wherein existed between them and those claim

SATURDAY , OCTOBER 30, 1875 . execution upon the same day upon which the transfer of title or ownership of per- ing to be the heirs at law of the said

the judgment was rendered and the sub- sonal property is made to depend upon Fowlkes, as to race, color and previous

sequent commencement of voluntary any condition, shall be valid against any condition, that the juries in the State

The Courts. proceedings in bankruptcy on the same creditor or purchaser of the vendee or courts would have no difficulty in find

day, show collusion between the plain- lessee in actual possession obtained in ing, under the facts and circumstances of

tiť and the bankrupt, and something pursuance thereof without notice, unless the case, that the said paper writing was

U.S. DIST. COURT, D. OFINDIANA . more than passive non -resistance on the the same be in writing, executed by the the true last will and testament of the

part of the latter. I do not think so. vendor or lessor, acknowledged and re late George Fowlkes."

OPINION OCT. 1875.
All these suits might have existed with corded the same as chattel mortgages.” Is this application , then, in conform

BENNETT F. WITT, assignee of WILLIAM M. AUGH out collusion. It inust be admitted that Code 1873 , section 1922 . ity with the 641 sec. of the Revised Stat

INBAUGH, baukrupi, v . HENRY HERETH et al. the circumstances excite a suspicion that Howell & Anderson for the plaintiff ; utes ?

the bankrupt was trying to aid the plain . Gilmore & Anderson for the bank . It is observable that the late compreBANKRUPTCY-JUDGMENT BEFORE JUSTICE

tiff in obtaining a lien, but they go no-LIEN-FILING PETITION IN BANKRUPT Dillon, C. J. , orally said : hensive act for the removal of causes

CY SAME DAY ON WHICH EXECUTION further. It may be that the plaintiff 1. Conceding that the instrument of from the State courts , approved March

ISSUES. knew of the insolvent condition of the lease was executed in Pennsylvania, and 3, 1874, embraces cases only originally

bankrupt before he commenced his ac that as between the parties it does not cognizable by the Federal courts. The

1. On the 3d of August a summonswas returna : tion , and that he hoped, by diligence, show a sale of the engine,and that, as.de same is the case of removal on the

ble before a justice of thepeace against the bank:

rupt, and on that day anexecution wassworn out to get an advantage over the other cred from the Iowa statute ( Code 1873, sec. ground of "prejudice and local influ

on the judgment which was entered by default itors. He pursued a remedy that the 1922 ) , the plaintiffs would have the su - ence."

and levied on the propertyof the defendant.Later lawgave him . The other creditors were perior right, I am of the opinion, inview The exception to this applies to cases

ied, the defendant Aughinbaugh filed his volun . not equally diligent, and none of them of the express stipulation of the contract, of public officers, civil and military , sued

tary, petition in bankruptcy and was adjudged a saw proper to institute proceedings in that the locomotive was to be taken to on account ofacts in the discharge of

bankrupt. Held . that the ijen of the execution bankruptcy and invoke the aid thereby Iowa and there used by the railroad their official duties; and to persons de

and levy way,not displaced bythe subsequent of this court to preventthe plaintif company,thattheIowa statute controls nied orprevented from enforcing in the

2. JURISDICTION OF JUSTICE . The court considers from obtaining his judgment,execution the case and has theeffect to subordinate courts oftheState their equal civil rights

the power of a plaintiff to reduce his demand so and levy,and the lawimposed no duty the rights of the plaintiffs to the lien of of citizens of the UnitedStates, and to
to a

diction.- ED . LEGAL News. ] on the bankrupt to go into voluntary the bank as pledge. 2. I am furthermore utficers, civil and military, or other per

GRESHAM, J.
bankruptcy to defeat the plaintiff in his of the opinion , that under the National sons for their acts or refusals under au

efforts to procure a lien , Wilson v. City Banking Act the bank had the right, on thority of the Civil Rights act. This de

On the 31st day of July , 1875. Henry Bank, etc., 17 Wal . , 473. making the loan to the railroad company, narture from the fundamental principle

Hereth filed his complaint before Wil It was asmuch a part of the plaintiff's to take a pledge of the locomotive as se- of limiting removals to cases cognizable

liam H. Schmitts, a justice of the peace remedy to file his affidavit and cause his curity. National banks are not, in my in the Federal courts, results from the

in and for Center township, Marion execution to be issued and levied before judgment, confined, in the taking of secu- duty of the government to its officers ;

county, Indiana, demanding judgment the expiration of ten days, as it was to rity for discounts and loans, to the secu- and the obligation of Congress to enforcé

against William M. Anghinbaugh for obtain his judgment. rity afforded by the names ofindorsers or by appropriate legislation the provisions

two hundred dollars upon a note, the An order will be entered requiring the personal sureties, but may take a pledge of the XIV amendment to the Constitu

principal of which was two hundred dol assignee to pay said judgment and costs of bonds, choses in action, bills oflading, tion. These exceptional statutes, there

lars and eighty-three cents, and on the out ofany funds in his hands not other or otherpersonal chattels. Thewords fore, are to be strictly construed , inter

same day a summons was duly issued to wise appropriated. " loans on personal security," in the preted if practicable, in subordination to

a constable of said township, and served MORROW , TRUSLER and HENRY for as banking act,are used in contra distinc and conformity with the theory of our

on said Aughinbaugh. On the 3d day of signee. tion to real estate security. Such has judicial systems, State and Federal, and

August, at 9 o'clock A. M. , that being Bixby and NORTON for Hereth.
been the usage of the banks, and any the provisions ofthe Constitution.

the time at which said cause was set otber construction would throw a bomb. There is no law enabling a colored cit.

for trial, the said Augbinbaugh was duly U. S. CIR . COURT, D. OF IOWA. shell into the community, and injure izen , when impeached by another citizen

called and defaulted , and judgment was
both the banks and their customers .

OCTOBER Term, 1875.
of the same State, to remove his cause

entered for the plaintiff for two hundred Judgment for defendant. because of prejudice or local influence.

dollars and costs of suit.
PITTSBURGH LOCOMOTIVE AND CAR WORKS V. STATE Note -In Shoemaker v. Mechanics' This right is only given him when sued

Subsequently, on said 3d day of Aug. National Bank, 2 Abbott (U. S. ), 416, de- by a citizen of another State. And then

ust, the plaintiff filed his affidavit with CONDITIONAL SALE - PLEDGE - POWER OF cided in the Maryland Circuit, it was the affidavit is prescribed tobim , name .

said justice, averring that the collection NATIONAL BANKS TO TAKE PLEDGES OF held hy Mr. District Judge Giles that a ly : “ That he has reason to believe, and

of his judgment would be endangered by
CHATTELS .

national bank has power to lend money does believe, that from prejudice or local

further delay in the issuing of execution. 1. UNRECORDED LEASE OF CHATTEL - RIGHTS OF on a note or other personal obligation influence he will not be able to obtain

Thereupon an execution was issued on A PLEDGEE AS AGAINST THE OWNER.- A locomo secured by a pledge of stock of a corpo . justice in suchState court." The inter

saidjudgment, which was immediately tivewasleased by the manufactures to in railroad ration ascollateral security. — The Central positionofthe Federal judiciary iswholly

levied upon the goods and chattels of not recorded , for a sum equal to its value, to be Law Journal. based upon_this belief or apprehension ;

the said Augbinbaugh sufficient to satisfy paid in nine months; otherwise the manufac. and why? Because the cause was orig

the debt and costs . And later, on said
iurers were to have the right to re-possess the
same. The lessee pledged the locomotive to a U. S. CIR . COURT, OP VA ., W. D. inally cognizable in that judiciary, and

day, the said Aughinbaugh tiled his vol- bank to secure a loan of money: Held , under FOWLKES v. FOWLKES.
its removal thereto would involve an

untary petition and was adjudged a 1922 of the lowa Code,1873. which requires con enlargement of the jurisdiction .
iracts for the conditional sale of challels to be re REMOVAL OF CAUSES FOR PREJUDICE ON

bankrupt. corded in order to be valid against creditors and
Had Congress supposed that it had the

ACCOUNT OF COLOR - PREVIOUS CONDI

On this agreed statementof facts the subsequent purchasers without notice that the
power under the Fourteenth amendment

court is asked to decide whether the lien pledgee's right was superior to that of the manu.
TION, ETC.

in a case between residents of the same
facturers.

of the execution and levy was displaced
That there is no law enabling a colored citizen State to give thecolored citizen a right

2. POWER OF NATIONAL BANKS TO TAKE PLEDGES when impeached by another citizen of the same

by the subsequent proceedings in bank- oF CHATTELS AS SECURITY FOR LOANS.- A national State to remove his cause becauseof local influ. to remove his case on the ground of his

ruptcy.
bank may take a pledge of chattels as security for ence or prejudice. This right is only given him belief that he could not obtain justice

Justices of the peace in Indiana have
money lent. when sued by a citizen of another State .

in the State court, why did it not use the

jurisdiction to try and determine suits John F. Dillion, C. J. Rives, J.-- Ex parte Peter Fowlkes and language of the 639 section ? Doubtless,

founded on contract, when the debt does Replevin for a locomotive engine. In others, on a motion to remove from the the omission to use this language is due

not exceed two hundred dollars. 2 G. & July , 1873, the plaintiffs and the Miss. Circuit CourtofPittsylvania, and docket to the restricted and well-guarded inbi

H , 579. Valley & West. R. R. Co. (an Iowa and in this court for trial, a cause pending in bitions of the XIV amendment :

Unless otherwise directed justices shall Missouri corporation ) entered into a writ- the former against the petitioners at the State shall make or enforce any law

issue execution on all judgments, when ten contract, by the terms of which it suit of the heirs of George Fowlkes, de- which shallabridge the privileges or im

the defendant has appeared, after the “ let " or leased to the railroad company ceased . munities of citizens of the United States ;

expiration of four days from the rendi. the locomotive engine for nine months, On the first day of this term the peti . nor shall any State deprive any person

tion thereof; and in cases of default after for a sum equal to the value of the loco. tioners filed their application for remov. of life , liberty or property without due

the expiration of ten days ; but when it motive, one- fourth of which was paid at al , accompanied by a fullcopy of the rec . process of law ; nor deny to any person

shall be made to appear by affidavit that or near the date of the instrument, and ord. It is admitted that their petition within its jurisdiction the equal protec

delay will endanger the collection of the the balance was to have been paid with was also duly filed in the State court. tion of the laws." Now , when section

judgment, execution shall issue immedi- in the nine months . If paid , the plain- The motion now made to docket this 641 speaksof “ the denial of or inability

ately. 2 G. & H. , 600 . tiff was to execute to the railroad com . cause brings before the court the questo enforce in thejudicial tribunals of the

It is insisted that the justice had no pany a bill of sale ; if not paid, theplain- tion whether this removal is warranted State, or in the part of the State , etc ,'

jurisdiction to render the judgment, be tiff was to re -possess and enjoy the en- by the act of Congress, and whether this equal civil rights of citizenship, is such

cause the note sued on exceeded the sum gine as though the instrument had never court can entertain jurisdiction in the language to be satisfied by the declara

of two hundred dollars, and that the been made." tion of a belief or apprehension that such

statute did not allow the plaintiff to re The instrument contained a stipulation The petitioners allege that they are may be the result of the prejudice of

mit part of his claim so as to reduce it on the part of the railroad company,that colored citizensof the United States, and race ? The latter is a state of the mind ;

to two hundred dollars for the purpose the said locomot.ve engine should be of this State, to whom a certain George matter of conjecture and not traversable;

of giving justice jurisdiction. taken to Keokuk , Iowa, by the railroad Fowlkes, deceased, late of Pittsylvania it may be mere suspicion . At any rate,

Even if it had appeared that the plain - company, and there kept and used and county, devised valuable landsand other it is vague, uncertain, and can produce

tiff had thus reduced his claim by remit. not removed from the control of the rail. property , by will duly recorded in the no practicable issue. Not so with the

ting the interest and part of the princi- road company without the consent of the County Court of Pittsylvania , at its De- former : there it appears as a fact, cer

pal, I would have no doubt on the ques . plaintiff. cember term , 1873 ; that afterwards the tain and absolute and, if need be, issua .

tion of jurisdiction The engine was sent to the railroad heirs at law of said George Fowlkes ble and capable of contradiction . The

The amount demanded determined company, and was received by it at a brought their bill in chancery against petition must state “ the facts ; of what ?”

the jurisdiction of the justice , and not town on its line in Missouri. While those petitioners and others to impeach manifestly of “ the denial or inability to

the principal of the note or the amount there, to wit, in September, 1873, said the validity of said will in the Circuit enforce ;" not merely of a belief or suspi

actually due on it. If the plaintiff saw railroad company borrowed of the State Court of Pittsylvania ; that an issue of cion of these facts. When we construe

proper to reduce his claim to a sum with National Bank of Keokuk $1,250 , and derisavil vel non was directed and tried in this language in subordination to the

in the jurisdiction of the justice by re- pledged the engine to the bank as secu- said cause ; a verdict found against the constitutional am ndment, it seems to

mitting part of it, no one had a right to rity, placing the same in the actual cus- will ; that verdict was set aside by the me it clearly points to the action of the

complain for no one lost anything but tody of a third person for the security of judges; a new trial awarded, andupon State in oneof its three capacities — legio

himself.
the bank . The bank had no notice of the trial the jury were hungand dis- lative, executive or judicial. Ought not

Wetherill v. The Inhabitants, etc. , 5 the plaintiff's lease or claim on the loco - charged from rendering a verdict; upon the petitioner in such case to designate

Blackford, 357, 6 ib ., 63. Clearly the motive , and the plaintiff's lease was these facts the petitioners predicate their some law, some judicial ruling, sonie ex

plaintiff was barred from maintaining never recorded. The question in the averment that “ they are unable to en . ecutive act, as the denial of his equal and

another action on the same note, even if case is whether the pledge to the bank force their rights in the judicial tribunals civil rights, or as constituting the obsta

his judgment was for less than was due gives it aright to hold the locomotive as of the State on account of the prejudice cle to his obtaining them ? Surely it

him. The facts agreed npon fail to show security for its loan to the railroad com- that exists against them in the minds would be a mockery to assume his " sus

that the plaintiff remitted any part of pany as against the plaintiff. of the white population on account picions" or " belief” in place of " the facts "

" No

cause.
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for which this enactment calls . So far rer applied to him for it, butwas told it was lost . No original deed was offered in evi- truth and veracity, that full confidence

as the record of this case shows,the Schneeded wasnot who want,boukeit could havebeen dence fromShimp to complainantfor can not be placed in it . In the details
petitioners are enjoying their rights un found,had search been made for it. Held,there was the lots ; nor do we think any founda- of what occurred between them in New
der the will of Geo. Fowlkes ; it is true, no foundation laid for the introduction of evidence tion has been laid for the introduction York, their testimony is contradictory
they are sued in respecttothem ; and ofitscontents, either by parol or by proofof the ofsecondary evidence of its contents. in the extreme. Complainant's own ac

when they were about to lose them by evidencewas in anyeventadmissible.'Excluding Whatever record of it that existed was count of the transaction is unreasonable

the verdict of a jury ,the judge inter- this evidence, as it ought to havebeen , thereme destroyed by fire when thecourt house and highly improbable. Schwertzer,
posed to shield them from the effects of mainednothing to connect complainantwiththe

was burned in 1871. The original deed whom complainant says he knew in his

prejudice, they deprecate, and now their 6. REMITTED TO A Court of Law :-The evi- had been placed in the hands of George native country, is said to be still living

complaint is that on a second trial the dence ,being uncertain and unsatisfactory the Schoffer, in Brooklyn, N. Y. , some years in Ohio, but his testimony was not taken
jury were hung, and the plaintiffs could complainant should be remitted to a court of law .

7.Rights of DEFENDANTS. – That the defend : ago. Sherrer applied to him for it, but toestablish his identity .

not obtain the verdict they wished . ants bought in good faith for an adequate con. was told it was lost. Schoffer's testimo. In this uncertain and unsatisfactory

They are still secure in their rights, but sideration,and they ought not to be deprived of ny was nottaken, and there is not a par- state of the evidence complainant should

apprehend they may not remain so . Something more than the complainant's owntesti: ticle of evidence that he ever made be remittedto a court of law to establish

This enactment of Congress was never mony ought to be required in this case. any search for it. Its destruction is not his title to the property, whatever it may
designed to appease the fears or lull the 8. RECORD DESTROYED-CLOUD UPON TITLE.

suspicionsofa suitor inacase wholly That when complainant shall have established prevention.

Non constat,but it could have be. The defendants allege in their an

been found had search been made. swer, they are in possession of the prop

cognizable in the State courts; it is de- appropriate, it the contract, once of record , but There was then no foundation laid for erty and nothing appears in the record

signed to securehim the equal protec- long since destroyed, shall be construed to be a theintroduction of evidence of its con to disprove it. Complainant can bring

tion ofthe laws, andhis equal civil rights, to have it removed,and this he ought to do be. tents eitherby parol or by proof of the ejectmentand may prove the deed under
when invaded by the State in any part fore coming into a court of equity to have itre- contents of the original abstract of title , which defendants claimed the property
of its administration - legislative, execu- moved .- [ED. LEGAL News.] if the latter evidence was in any event is a forgery. That question can better

tive or judicial. Nevertheless, the peti SCOTT, J. admissible. Excluding this evidence, as be tried in a court of law than in chan

tion does not disclose any such case ; it Prior to the passage of the act of 1869, it ought to have been, there remained cery. It involves the identity of two

complains of no law of the State, general a court of equity would not assumejuris- nothing to connect complainant with persons comparatively unknown, each

or local; no judicial ruling ; no execu- diction to remove a cloud from the title the title to these lots . This was a vital claiming to be Edward Sherrer, the

tive interference ; it was a fear and belief to real estate, unless it appeared the point in the case. Failing to show by grantee of Shimp.

of the existence of a prejudice of race, owner was in possession. That act ex. any competent evidence, title in himself Defendants bought in good faith for an

that is obstructing ordelayinga decision tended the jurisdiction of the court so to the property, therelief sought ought adequate consideration ,and they ought

in favor of the petitioners. They do not that it might hear and determine bills to to have been denied . not to be deprived of their property ex.
allege the absence of a law for change of quiet title and to remove clouds from So far as this record shows, he was a cept upon satisfactory proof. They are

venue in such case. They do not com- the title to real estate when the lands in stranger to the title and may not inter- in possession, as they allege, under a
plain that juries are selected contrary to controversy were unimproved or unoccu- meddle. This view of the law is war deed prima facie good ,fromthe apparent

the State law , to which this court is re- pied . The reason for the previous rule ranted by the decisions in this court and owner, having been acknowledged under
quired to conform as far as practicable . that obtained was,the party had a remis fatal to the present decree. Hopkins all thesolemnities and forms of the law.
The fact is, my rule is based on the State edy at law . He could assert whatever v. Granger, 52 III., 504 : West v. Schneb- It is this title that complainant assails.
law ; it uses its phraseology as to qualifi. title he had in an action of ejectment. ly , 54 Ill., 523. Something in addition to his own testi

cation, and ordains a selection by lot as That equity will entertain a bill to The record presents a curious and mony ought to be required. Whether

nearly conformable as practicable to the quiet title or remove a cloud from the most singular state of facts. Edward the testimony of Sbimp will be regarded

State practice ; the only difference is that title to real estate, is now the settled Sherrer, complainant, is a native of as sustaining complainantand make that

I require a representation of thecolored law , and since therecentstatuteit is Switzerland, but nowa residentofthe clearand positive proofthelaw requires,
race in the jury.box, while theState immaterial whether the party claiming city of New York . His business is plat . that the deed under which defendants

merely allows their eligibility . I can to be the owner is in possession, or ing ware, but how extensively he is en claim is a forgery , is a question of fact

scarcely doubt that in a case like this whether the lands are unimproved or gaged in that business does not appear . that ought to be submitted to a jury .

where there is a fear of race prejudice, unoccupied. The exercise of this branch In 1861 he was called upon in the city of This he ought to do before coming into

the State court would guard against it by of equity, jurisprudence has always been New York by Peter Shimp, whom he a court of equity:
an impartial composition of the jury, as held to be within the sound discretion had never seen before. Shimp repre When complainant shall have estab

is often practiced ; and may, it seems to of thecourt.
sented he called upon him through the lisbed his identity as the grantee of Shimp

me,be rightfully demanded in this cause. The rescission of contracts,the cancel recommendation of Conrad Schoertzer, it will be appropriate if the contract

If this court were to try this case they lation or delivering up of agreements, of Canton, Obio. once of record , butlong since destroyed,

would have to do so under the laws and securities, or deeds, or the specific per After some negotiation it is insisted shall be construed to be a cloud upon

judicial decisions of the State,when not formance ofcontract, are not matters of Sherrer purchased the lots involved in his title to this property, to file a bill to

in conflict with the laws of the United absolute right upon which a court is this litigation , of Shimp for the sum of have it removed.

States and judicial decisionsof its courts; bound to pass a finaldecree, but it will $ 900, paying for the same partly in plated The decree will be reversed and the

hence there is eminent propriety in lim- exercise a sound legal discretion in grant ware or jewelry, some money, his note bill dismissed without prejudice.

iting removals to cases of such conflicts ing or refusing relief according to what and mortgage on the premises, and by Decree reversed .

pertaining to the guaranteed ,equal rights is reasonable and proper under all the assuming the payment of a previous Geo . Herbert for appellant.

of citizens. circumstances of each particular case. mortgage. GOUDY & CHANDLER for appellee.

For these reasons, I conclude that the ' t may be stated as a general proposition In 1868 a stranger, representing bim

caseofthe petitioners is not embraced that in all cases, arising out of fraud, self to be Edward Sherrer, called at the THROUGH the kindness of the law firm

by the terms nor the proper construc- equity hasconcurrent jurisdiction with office ofWarren &Goodrich, in Chicago,ofRosenthal& PENCE, of this city, we
tion of the section the law , under courts of law . But parties will be re- and authorized them to sell these lots

have received the following opinion :
whichthey prefer their application ;that ferredto that forum where justice can forhim , claiming that hewas the owner.
they allege " no denial of their civil be most effectually administered, and on the next day Warren & Goodrich SUPREME COURT OF ILLINOIS.

rights nor inability to enforce them in the right most satisfactorily established. offered a sale of the lots to SamuelWing,
OPINION FILED Oct. 11 , 1875.

the State court ” arising from any act of As a general rule it is better in all and gave him the contract set forth in
WILLIAM M. ZEARING v . JOHN RABER.

the State government, either legislative, cases of doubtful character, presenting a the bill. Soon after, the preliminaries

executive or judicial'; and hence that conflict of evidence, the parties should having been adjusted, this Edward Sher- WHEN DEED DESCRIBES LAND AS FRONT

Appeal from Superior Court of Cook.

this court cannot assume jurisdiction of beremitted towhateverremedythey rer madea deed to Wing of theprop ING ON STREET - OWNER ESTOPPED - JU

their case by removing and entertaining have atlaw ,although equity might en- erty, which was acknowledged before RISDICTION OF COURT OF EQUITY .
it here. tertain jurisdiction. Bradly, a notary public. Upon making

1. The court cites approvingly the doctrine laid

The court, therefore, refuses to docket Complainant claiming to be theowner the deed, Wing paid over all the pur: down in 2 Smith's Leading Gases, 154, that " if one

the case, and directs it to be remitted to in fee of four lots aescribed , filed a bill chase money, which was received by owning land , exhibit a map of it, on which

the circuit court of Pittsylvania. to remove a cloud from the title, said to Sherrer, except an amount kept back street is defined ,though not as yet opened,and

The case was elaborately argued by have been cast upon it by, reason of a until it should be madetoappearapre- frontor rear on thatstreet.or lot be conveyed be

distinguished members of the Virginia contract of sale to Samuel Wing, purport. vious mortgage had beenpaid . Satisfac- ing described as by street,that this is an imme

bar. Thos.S. Flournoy and Chas.E. ing tohave been executed inhis name tory evidence having beenproduced,the of lots havea right
to have that street thrown

Dabney for theremoval ,and Jas. M. byWarrenand Goodrich, and a deed residue of the purchasemoney was sub- open forever," and hold in this case that appellee

Whittle and E. E. Bouldin contra . made in pursuance of that agreement by sequently paid" to Bradly in pursuance is entitled to have the street keptopen for use,

a person representing bimself to be Ed- with an arrangement made with Sherrer.

and that appellant is estopped fromdenying the

Our thanks are due George Herbert, ward Sherrer, which deed purported to This Edward Sherrer seems to have 2. JURISDICTION . - The evidence shows a threat

of the Chicago bar, for the following conveythe propertyin fee to Wing: been an entire stranger to allthep
arties ened nuisance tending to deprive appellee and

The authority of Warren and Goodrich engaged in the transaction . Bradly ,
others of the full and free nse of the street as he

opinion :
is entitled to have it used, and this is a well re

to execute any agreement in the name who took the acknowledgement of his cognized ground for equitable jurisdiction - [ ED.

SUPREME COURT OF ILLINOIS. of complainant for the sale of the prop ; deed , had no personal acquaintance with LEGAL News.]

OPINION FILED Oct. 13, 1875.
erty is distinctly denied, and the deed him and had never seen him before he SCHOLFIELD, J.

made in pursuance of the contract is called to secure his services in this mat James, Springer, and Green , being
SAMUEL WING et al. v . EDWARD SHERRER. charged to be a forgery . Both the con ter. He was equally a stranger to War- owners, as tenants in common of a cer

Appeal from Superior Court of Cook. tract and the deed were placed on file in ren and Goodrich, but when he called tain out lot, south and in the immediate

EQUITY JURISDICTION-REMOVAL OF CLOUD
the proper office in Cook county, where on Bradly he gave them as reference. vicinity of the city of Chicago ( except a

UPON TITLE - LOST DEED -- SECONDARY EV the property is situated . All agree he seemed to know all about strip extending through its center from

IDENCE - DESTROYED RECORDS - IDENTITY Preliminary to any relief in any view the property and the incumbrances upon north to south , used as railroad right of

OF COMPLAINANT. of the case, it must be proven complain- | it . As soon as he received the first pay- way ) , laid out a street, across such lot

1. JURISDICTION TO Remove CLOUD–That prior antis the owner of the real estate in ment, which was nearly all the purchase fromeast to west, extending from State

to thepassageofthe act of 1869, acourt ofequity controversy . By the pleadings his title money, and amounted to a very consid. street to what was then called Thomp.

would not assume jurisdiction to remove a cloud isput direcıly in issue, and the burden erable sum , he left, saying he was going son street , but is now known as Went
from the title to real estate unless it appeared the of proof rests upon him to maintain it.

owner was in possession . That act extended the to send the money away by express , and worth avenue.

jurisdiction of the court so that a bill might be The admission that the Edward Sher- has never been heard of since. The They caused ditches to be dug and a

filed to quiet title and remove clouds from the rer from whom defendants claim title to residue of the last payment, after de roadway thrown up along the street, so

title to real estate, when the hands were unim : the lots is the owner, isnot an admission ducting some charges, still remains in far as it extended on their ground, and

led law . the exercise of this branch of equity that Edward Sherrer, complainant, is the hands of Bradly. erected a fence on its north side from

jurisprudence iswithin the sound discretionof the owner. It is notnecessary, perhaps, The proof seems to be very clear com State street to the railroad right of way.

2. CONCURRENT JURISDICTION . — That in all cases that complainant should deraign title plainant is not the Edward Sherrer who They also prepared a map of the lot

arising out of fraud , equity has concurrent juris- from thegovernment, but it is necessary made the deed to Wing and acknowl. showing the location of this street, de
diction with courts of law , but parties will be he should show title in himself to the edged the same before Bradly, but signated thereon “ Green street.” The

referredto that forum wherejustice can be most property, otherwise he can have no whether complainant isthe Edward map, however,wasneither acknowledged

3. INTEREST OF COMPLAINANT.- That prelimin. standing in any court. This he has at- Sherrer of the city of New York , to whom nor recorded , for the purpose of making

ary to any relief itmustbe proved complainant is tempted to doby proving aconveyance Shimpconveyedthese lots is leftin very a statutory dedication of the street.

4. IDENTITY OF COMPLAINANT. Theidentity of of the lots to himself from Peter Shimp, grave doubtby the evidence .Proof of Walentasubsequentlybecamethepur
complainant should have been shown. who was and now is a resident of Chica- his identity rests alone upon his own tes chaser of a portion of the lot which was

STROYED - The record of the deed was destropea go where thepropertyis situated, and timonyand thatof Shimp.But Shimp's conveyed to him by deedfromJames,

by the fire of 1871. The original was placed in in whom both parties concede the title testimony is so much discredited by Springer and Green , by the following

the hands of George Schoffer, in Brooklyn. Sher
proof of his notorious bad reputation for I description : "Commencing at the south

existence of the street.

the court.

wag.
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ofway.

east corner of said lot five, and running as such upon the plan, shall be forever thousand dollars ( $ 3,000.00) for value re We cannot see that the last note is in .

thence due north 152feet to a street 68 open to the use of thepublic, free from ceived, negotiable and payable without fected with usury, on the account that it

feet wide, extending from State street to all claim or interference of the proprie- defalcation or discount, with interest at was given for the sum of three thousand

Thompson street; thence due west 672 tors inconsistent with such use . Row- ten per cent. from date ; payable annu- dollars, while the amount actually re

feet, more or less, toland owned and oc ans ex . rel. v. Tow of Reatland, 8 B. Mon- ally . ceived by the borrowers in the first in

cupied by the Michigan Southern and roe, 232, 237 ; see also Bowlinggreen v.
L. P. Lyman. stance, onSept 1, 1868, was only $ 2,850,

Chicago and Rock Island Railroads ; Hobson 3d Id., 478 , 481 ; Huben et al. v. Alex . McClelland . and not $ 3,000. The extra five per cent.

thence south 152 feet,thence east672 Gazley etal., 18th Ohio, 18 ; Dummen v. Jno. W. Reed .

feet, more or less, to the place of begin- Den ex dem. Selectmen of Jersey City,

interest was paid in advance on Sept. 1 ,

{ stamp.} Isaac McClelland. 1868 , and so retained out of the sum of

ning.” Spencer, 86 , 106 ; Wickliffe v .City of Lex John McClelland. $ 3,000 borrowed and the note givenfor

This property was subsequently con- ington, 11 B. Monroe, 163. ” John Woods." $ 3,000 with ten per cent. interest. Not

veyed to appelle by deed by the same
Other authorities, cited in appellee's

Upon the back whereof were the fol- withstanding $ 2,850 only was actually
description .

After the sale and conveyance to Wa- fully sustaining thisquotation. Thus in

briefs, will , on examination, befound lowing credits : received, $3,000 was the principal sum

“ Received thesum of ( $ 300 ) three hun borrowed and was the principal sum

lenta, we may assume for thepurposes Parker v. Smith , 17Mass.,412, and in dred dollarsonthe within note this 24th dueatthe end of theyear,and giving a

out critically poticing theseveraldeeds that the general principle often recog .

of the questions to be determined, with. Thompson v. Roole, 7 Gray , 83,it isheld day of December, 1870. new note for the principal sum of $ 3000
A. Mitchell did not necessarily have embraced in it

relating to his title , appellant became nized in thatState is, “ If land be con Received on the within note the sum any element of usury. Had the loan of

the owner of the residue of the lot, ex: veyed , as bounded upon a way or street, ofthirteenhundred dollars ($ 1,300)this the money on Sept 1, 1868, been onlyatcept that part occupied as railroad right this is not merely a description , but an February 15, 1872. A. Mitchell. the legal rate of ten per cent. interest,

implied covenant that there is such a March 19th, 1872, received as interest and the interest paid in advance and re

In thedeeds under which he derived way, andthegrantor and his heirsare on the within note, the sum of $ 200." tained out of the sum lent, and had the

title, this language occursindescribing estopped to deny sucha way as existing.
The only defense set up was one of borrowers received but $ 2,700 and given

the property conveyed to him : “ *
So alsoa boundary on a passage way usury: Thecause was tried and a ver theirnote for$ 3,000payable in oneyear,

lot number 5 ,in section16, township38 tworodswide,which is to be laid out dict found on the15th day ofFebruary, with ten per cent. interest aftermaturi

north , range 14 east, excepting and re between the premises andland of A.,es- 1875, for the plaintifffor $658.40 from ty , thetransaction would have been un
serving so muchof lot 5 as was sold to topsthe grantor and those claiming un the judgment on which he brings this exceptionable , as regards usury,

Rudolph Walenta, October 4th ,, 1859, der him to deny the existing of the pas appeal. The statute limits the rate of interest

and described as follows (as in said deed

to Walenta ): the premisis hereby con. Gray, 271.

The evidence as to the usury was conto ten per cent. per annum, but is silentsage way.” Tufts v. Chovestown, 2nd

flicting , but taking that on the part of in regard to any time of the payment of

veyed, containing 3 65-100 acres, more or To the sameeffect is Hawley v. The the defendants to the full extentof all the interest,whether at the end of the

less, subject to anyand all railroads, pub- Mayor , 33 Md.,280. See also Smith v. that it tends to prove, it presents this year or otherwise .

lic streets,lanes,alleys orhighwaysrun. Lock, 18 Mich., 56 ; Trustees et al. v. 1868, three of the defendants, L. P. Ly Lloydv. Williams, 2 W.Bl.,792, “ that
state of facts. That on September 1 , It was said by Blackstone, Justice, in

ning upon, along orthrough said prem- Walsh ., 57 Ills ., 368.

ises, or any part thereof." The principle is equally applicable to man , Alex. McClelland ,andJohn Reed, interest may as lawfully be received be

Aside from the language in thedeeds, the portion of the street lying westas to being inthemillbusinessatSandoval, forehandfor forbearing, asafter theterm

the evidence is clearthatWalanta,in thatlying east oftherailroad right of m ., under the firm name of Lyman,is expired for having forborne; and it

purchasing from James, Springerand way. The description in the deed to McClelland & Co., borrowed from the shallnotbe reckoned as merely a loan

Green,and appellee in purchasing from Walentaexpresslystating that theline plaintiff, A. Mitchell, the sum of$ 3,000 ofthebalance.”.
him , did so with express reference to the of the property conveyed ran north toa for one year, at fifteen per cent. interest, The reservation of the statutory rate

supposed existence of the street ; and street66 feetwide extending from State sireet to givingtherefor their note as follows : of interest and the taking of the same

that when appellant purchased, he was Thompson street,and the conveyances to $ 3,000. in advance out of the sum loaned is not

fully informed of what had been doneto appellan tin clear and direct terms, ex Centralia, Ill . , Sept. 1st . , 1868. usurions, as held by this court. This

establish the street, and what rights had cepting public streets running upon or One year after date, we jointly and was expressly adjudged by this court in
been acquired on the faith thereof.

The question is, can appellant now be
severally promise to pay to the order of McGillet al. v. Ware, 4 Scam . , 21. Thethrough said premises.

What difficulties may be encountered A. Mitchell three thousand dollars, with legal rate of interest at that time was

heard to deny the existence ofthe street? in crossing therailroad right ofway, or interest at ten per cent . per annum , twelve percent. per annum ,and McGill;
It is unimportant whether the public in opening up the street there, in no value received . on the first day of June, 1833, borrowed

have so far accepted the dedication as to wise concernsappellant.
Alex .McClelland, of Ware $ 2,500 for five years at twelve

be bound to keep the street in repair,
He has no right in the street laid out Levi P.Lyman , per cent. interest per annum, payable in

since the question involved is simply
over the lot by his grantor, and appellee

John W. Reed ."

one of private right. Nor do we conceive is entitled to have them as they were

advance, for which he executed his note.

The extra five per cent. interest was After deducting $ 300, the interest on

it necessary to determine wherethe fee represented when his property was con retained out of the sum lent, Lyman ,$ 2500 forone year, at twelvepercent.,
in the soil of the supposed street is,

McClelland & Co. actually receiving at Ware paid McGill $ 2200. McGill, on the
whether it is in the adjacent property

veyed to Walenta:

holders tothe center of the street, or re- the jurisdiction of a court of equity ,and

The only remaining question relates to the timeonly $ 2850. same day, executed his four several

This note was secured by a mortgage promissory notes for $ 300 each , the year

mains in the original owners until there uponthisweentertainnodoubt. ' The ontheir mill. Afterthe note became ly interest on $2500 at twelve percent.,

shallbe sufficient evidence of acceptance evidence shows a threatened nuisance due, another agreement wasenteredin payable severallyone year in advance,to

by thepublic. If appellee is entitled to tending to deprive appellee and others of to between theparties thatLyman, wit:onthe 1st ofJune, 1834 ; 1st of June,

havethe street keptopenforuse, it will the full and free use of this street, ashe McClelland & Co. should pay up all the 1835 ; 1st ofJune, 1836; and'1st of June,

be sufficient. Thatappellant is, under is entitled to have it used, and this is a interest on the notes andhavethemo- 1837. The defense ofusurywasthere

the facts given , estopped from denying well recognized ground for equitablein neyforanotheryear at ten per cent.in- setup, but the transaction was sustained

the existence of thestreet can hardly terposition. 2 Story's Equity Jurisprud- terest ; that the noteof Sept. 1, 1868 as free from the objection of usury .

admit of controversy.
ence, & 927 ; Horning v. Lourie ,6 John- and the mortgage on the mill to secure There are many authorities tothe point

The principle applicableis well stated son,"ch . 439; Rowen's Exrs . v. Town of it, should be givenupand cancelled , and that although a contract be in its incep

by theeditorsof Smith's Leading cases Portland, 8 B.Monroe, 232 ; Millsv.Mil- that anew note should begiven for the tion usurious, a subsequent agreementto

(1 Am . ed.,vol. 2, 154), in a review of ler,3Paige, 254 .
principal money at ten per cent. inter- free it from the illegal incident shall

the authorities relating to the point.

And inasmuch as what is there said below, and it is therefore affirmed.
Wesee nocause to disturb the decree estonly, withpersonal security;.That makeitgood. Barnes v.Healey ,2 Taunt.,

arrangment was carried out, and in fulo 184 ; Kilbourne v. Bradley, 3 Day, 356 :
covers the entire ground in contro

versy, and meets with our approval, we
ROSENTHAL & PENCE for appellees.

fillment of it, the note in suit was given DeWolf o. Johnson , 10 Wheat., 367 ; Post

and accepted with Isaac McClelland, lethwait v. Garrett, 3 Monroe, 345 ; Fow

shall content ourselves with transcribing John McClelland and John Woods as the ler v . Garrett, 3 J. J. Marsb ., 681 ; Chad
it.

We are under obligations to GEORGE personal security upon it. bourne v. Watts, 10 Mass., 124 , Clark v.

“ Ifone owning land exhibit a map of it w. Wall,of the DuQuoin bar, for the terest whatever allowed upon the note Usury,91.In the court below, there was no in. Phelps, 6 Metc., 296 ; Blydenburg on

on which a street is defined , though not

as yet opened, and building lot be sold following opinion : sued on , and there was further deducted

byhim with reference to a front or rear
But although the usury in the first

SUPREME COURT OF ILLINOIS. from it all the interest which had been note should not affect the second one to

on that street, or lot be conveyed being paid upon the previous note of Septem- the disallowing of the interest which it

described as by street, (Schenley v. Com
OPINION FILED Oct. 14, 1875. ber 1 , 1868 .

monwealth, 26 Runa. St., 62 and Ed. 29 ),
bears, yet we are of opinion that it

ABRAX MITCHELL v. LEVI R. LYMAN et al . We are of opinion that there was er : should have effect to the extent that

this is an immediate dedication of that RATE OF INTEREST-USURY-NOTE INCLU. ror in the disallowance of any interest there should be a deduction from the

street, and the purchasers of lots have a DING USURY-GIVING SECOND NOTE :AND upon thenote in suit. The penalty un .

right to have that street thrown open der our statutes for contracting toreceive made before itwasentered into, upon
second note of all payments of interest

CANCELLING FIRST EFFECT OF.

forever (Wyman v. Mayor, etc. , 11 Wen
1. RATE OF INTEREST.- That thestatutelimits cent. perannum, is a forfeiture of the

a greater rate of interest than ten per the first note. The first note being usur

dell, 487 ; Surugston v . Mayor, etc., 8th
Id., 85 ;and see the matter of 29th and but issilent asto the time of paymentor thein: | whole of the interest so contracted to be iousno interest whateverwa

srecoverable

upon it.

39th streets, I Hill's N. Y. , 189 , 192 ) , and terest whether atthe end of the year or otherwise. received and only the principal sum is

this principle is not limited in its appli; taking the rate ofinterest, allowed by the stalute, unobjectionable,asbeing one topaya recovered back ,holds still,that so long
2. TAKING INTEREST IN ADVANCE.- Thatthe recoverable. The contract sued upon is ious interest voluntarily paid cannot beThis court, while deciding that usur

cation to the single street on which such in advance,outofthe principal, is not usurious.

lots may be situated. 3. WHEN USURY INCLUDED IN FIRST NOTE.
greater rate of interest than ten per cent.

“ If the owner of land lays out and es That although theusury in the first note should perannum and no greaterrate was paid thedebtor may insist uponadeduccion
as any part of the debt remains unpaid ,

tablishes a town,and makesandexhibits not effect the second one to the disallowing of the under it. Nor do we perceive that it of allusurious interest paid, therefrom .

as plan of the town,withvariousplatsof interest whatheshould have effect tothe extent hadmingled init anyusurious element: Hadden

v. Quins, 24 I.1..381; Farwell .
spare ground, such as streets,alleys, that there should be a deduction from the second The contractwasanother and different Meyeretal., 35 id.,42; Taylur v.Daniels,

quays, etc., and sells the lots with clear note of all payments ofinterest made before it one from thatof Sept. 1 , 1868. That was 37 id ., 331 .
reference tothat plan, the purchasers of wase entered into upon the first note. Thefirst

a contract on the part of three persons

the lots acquire, as appurtinant to their recoverable upon it. to pay threethousand dollars, with fif- forthe purpose ofthe allowance of a de .

We think that under these decisions ,

lots, every easement, privilege, and ad 4. USURIOUS INTEREST. - That usurious interest teen per cent. interest, with mortgage ductionofallpayments of interest made

vantage which the plan represents as
voluntarily paid cannot be recovered back, yet security on the mill property. The con

belonging to them as a part ofthe town , the debtor may insist upon a reduction of all
so longasanypart of the debt remains unpaid ; tract of December 20, 1869, was one on

upon the first note , the original loan of

or to their owners as citizens of the town .
wsurious interest paid therefrom .-[ED. LEGAL the part of six persons (three of them thethreethousand dollars is notto be

And the right thus passing to the pur- News . ]
being additional)topaythe three thou- considered as so far settled andpaid up

as to exclude such deductions.
chasers is not the mere right that such Opinion by SHELDON, J. sand dollars with only ten per cent. in

The views expressed sufficiently dis

purchaser may use these streets or other

public places , according to their appro

This wasan action ofassumpsit brought terest, and that thefirst note and the
priate purpose,but a right vesting in the by appellantagainst appellees to recover mortgage security should be given up pose of the instructions, which werenot

and cancelled , which was accordingly
in harmony therewith.

purchasers, that all persons whatever, as

upon a promissory note, of which the The judgment will be reversed and the
done.

their occasion may require or invite , may

following is a copy :

Centralia, Ill . , December 20th , 1869.

The latter contract was made by dif- cause remanded.

80 use them ; in other words, the sale ferent persons in part for the payment

Judgment reversed .

and conveyance of lots in the town, and $ 3,000.00. of a different anda legal rateof interest,

according to its plan , imply a grant or On or before December 20th , 1870, we, and on the additional and further con WALKER, J.-I am unable to concur in

covenant to the purchasers, that the or either of us, promise to pay to the sideration of the cancellation of the the reasoning or conclusion announced

streets and other public places indicated l order of A. Mitchell, the sum of three l mortgage on the mill property .
in this opinion .
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We are under obligations to the law The judgment is reversed, with costs, The case is reported below in L. Rep. called before the court of inquiry as a

firm of Johnson & OSBORN, of Goshen, and the cause remanded ,withinstruc- 8 Q. B. 255, and 28 L.T.Rep.N. S. 134, witness, as a person who was required to

Indiana, for the following opinion :
tions to sustain the demurrer to the com- where the facts are fully set out. give evidence relevant to the inquiry

plaint. The plaintiff and defendant were both thatit was in thecourse of thatinquiry
which was then being conducted , and

SUPREME COURT OF INDIANA. J. D.OSBORN, R. M. Johnson, attorneys officers inthe army, and the action was

for appellants.
CALE et al. v. ALFRED P. WRIGHT et al. J. H. Baker,J. A. 8. MITCHELL, attor- brought for an alleged libel and slander thatthestatementswere made. Adopt

ing theexpressions of the learned judges
Appealfrom the Elkhart Circuit,

neys for appellee. tain evidence given by him before a mil. with regard to what I take to be the set

SPECIFIC PERFORMANCE - TENDER .
itary court of inquiry,assembled to in tled law as to witnesses, and as to the

That a vendor cannot bring an action forthe SUPREME COURT OF TENNESSEE . vestigate the conduct of the plaintiff as protection of witnesses in judicial pro

conveyance, or offered to do so, unless the pur: John B. NORVELL v . JOHN BAKER AND WIFE.- that as a matter of lawthe action would upona!l principles,andcertainly, upon
Buch officer. Thelearnedjudgeruled ceedings, Icertainly am of opinion that

chaser has discharged him fromso doing, and on

the other hand, a purchaser cannot maintain an
Knoxville, June 19, 1875 .

pot lieeven though the plaintiff should all considerations ofconscience and pub
action for a breach of contract without having
tendered a conveyance for executionandthe filed against hu band and wife by the purchaser be able to prove that the defendant, in lic policy, the same protectionwhichis

of their real estate undera title bond executed by giving such evidence, had acted mala extended to awitness in a judicial pro

them ,to enforce a specific execution of the con fide,and with actualmalice, and without ceeding , who has been examined on
Opinion ofthe Court by DOWNEY, J.The appellee, Wright, sued Samuel them for purchase money paid on theland -Held, any reasonable and probable cause ,and oath, should be extended,andmust be

Cale and wife and WilliamJ. Church, wife was a nullity and specific performance of madebyhimwere false ; and directed a before a court of inquiry ofthis kind,

that the title bond given by the husbandand with a knowledge that the statements extended to a military man who is called

alleging in his complaint the following the contractwas rightfully refused by the chancel verdict for the defendant. for the purpose of testifying there upon

facts :that Samuel Cale, in 1863, pur against the wife for the purchase money and sub

chasedby parol of one Benedict certain ject her interest in the land to its ratisſaction.uer Chamber,and hence the presentap- the statements which he made, both
This rulingwas upheld by the Excheq. with the army. It is not denied that

a matter ofmilitary discipline connected

real estate in Elkhart county , Inulalia (ED. Commercial and Legal Reporter .)
peal was brought to the House of Lords. those which were made viva voce, and

and was put into possession thereof. NICHOLSON, C. J.

The purchase money agreed upon was Baker and wife sold
toNorvelltheun: ly,c .B.,Blackburn ,Mellor, Brett,and relevant to that inquiry: Underthese

The judges were summoned, and Kel. those which were madein writing,were

two thousand dollars, to be paid with divided interest of Baker's wife in a

interest from and after the purchase. tractof land of about 120 acres for $800, Grove,JJ . , and Pollock, B., attended . circumstances I submitthat the conclu

Cale continued in possession and made and executed to him a bond for title. H.MATTHEWS, Q. C., and Holl, forthe sion of the learned judges is in allre

lasting and valuable improvements. The land had descended to the wives of appellant, relied on the same authorities, spects onewhich weought to adopt,and

When the principal of the purchase Norvell and Baker as tenants in com . and urged the same arguments as in the that your lordships will hold that state

money was to be paid is not alleged . In mon. Norvell afterwards paid the pur- court below (ubi sup). ments made under these particular cir.

1265 Benedict demanded payment of chase money, but got no deed. The

Cale, who agreedwith Wright to pay parties agreed to cancel the trade,when rice,who appeared for the respondent, law .I therefore begleave to move that

BULWER, Q. C. , Bowen, and Fitzmau- cumstances are statements which cannot

become the foundation of an action at

the amount for him , with expenses and Baker and wife paid to Norvell$ 200 and were not called upon to argue.

taxes, and that Wright should take and executed their three notes for $200 each , Atthe conclusion of the arguments the appeal be dismissed with costs .

hold the titleto the landas his security: together with a written agreement where the following question was left by their Lords CHELMSFORD, HATHERLEY, O'Ha

Accordingly, Wrightpaid Benedict, and by Norvell was torelease his claim for a lordships to the learnedjudges: " Wheth gan,and SELBORNE concurred in the
be conveyedthe land to Wright. It is title underhisbondupon the payment er the opinion and ruling of the learned judgment of the Lord Chancellor.alleged that this amount was to be paid of the three notes .

judge, as stated in the bill of exceptions, in the view which has been stated,but I
Lord PENZANCE.-Mylords, I also agree

in a reasonable time from July 1 , 1803. Baker and wife failed to pay the three were right in point of law ? ”

It is averred that a reasonable time has notes, when Norvell filed bis bill for a

elapsed , and that the amount has not specific execution of the original con delivered by
The opinion of the learned judges was hardshipof thelaw wbich is brought

wish to say one word onthe supposed

been paid ; that Cale failed to pay the tract, and if that could not be done, he into question by this appeal. It is said
taxes on the lands, which were paid by prayed for a judgment against Bakerand Kelly, C. B.-We answer your lord- that a statement of fact of a libellous

Wright, and the dates and amounts of Wife for the purchase money paid by ships' question in the affirmative . A nature,whichis palpably untrue,known

theseveral payments are stated;that in him , withalienonthe land for itssatis- long series ofdecisionshas settledthat to be untrue by him who made it,and

May, 1868, Wright sold his interest in faction . Upon the hearing, the chancel no action will lie against a witnessfor dictated by malice, ought to be the sub

theland to Church, and in August,1869, lorheld the bond for titlenull and void , whathe says orwritesin giving evidence ject of a civil remedy,though made in

Church re-conveyed to Wright. Prayer because ofthecoverture of Baker'swife, beforea court of justice. This does not the courseof a purely military inquiry.

for judgment against Cale for fourthou, and therefore refused aspecificperform proceed on thegroundthat the occasion This mode of stating the question as

sanddollars ; that thesamebedeclared ance ofthecontract, but he heldthat rebuts the prima facie presumptionthat sumesthe untruth , and assumes the

a lien on said real estate ; that the court Norvell was entitled to a decreeforthe words, disparaging toanother are mali: malice. I byany process of demons

will foreclose the mortgagelien as against purchase money and interest against ciously spoken or written . If thiswere stration free from thedefectsofhuman

Caleand wife,and order the same sold, Baker and wife, and ordered the landto all,evidence of express malicewould re- judgmenttheuntruth andmalicecould

etc.
be soldfor thesatisfaction of theamount. move this ground ;buttheprinciple,we be setaboveand beyondall questionand

While Church claimed to own the The land was accordingly sold ,and apprehend,is that public policy requires doubt,theremight be ground for con

land be sued Cale for the possession, bought by Norvell at $300,and title was that witnesses should give their testi- tending that the law should give dam

and failed to recover, on the ground vested in his wife at his request. mony free from any fear of being har- ages to the injured man. But this is not

that the transaction between Cale and Baker and wife bringthecase here by assedby an actionon an allegation, the state of things under whichthis

Wright wasin the nature of a mortgage writ of error.
whether true or false, that they acted questionhas to bedetermined. Wheth

or security for money only, and did not The decree is manifestly correct sofar from malice. Theauthorities, as regards erthestatements were in factuntrue,

therefore entitlehim , as the purchaser as it treats thebondfor title asanullity, witnesses in the ordinary courts of jus- and whether they were dictated bymal

from Wright,to the possession. See the andrefusesto decree a specific perform tice, are numerous and uniform : Inthe ice are, and always willbe, open ques

case reported in 36 Ind . , 34. Butwe find no evidence of fraud present case,it appears in theBill of Ex: tions upon which opinions may differ,

Followingthe suggestion of that opin on thepart of Baker's wife in the trans- ceptionsthat the wordsandwritings andwhich canonlybe resolved bythe

ion, the present action hasbeen brought action, nor is there any evidence that complained ofwere publishedby the de- exerciseof humanjudgment.And the

to enforce the lien of Wright. she received thepurchasemoney paid fendant, a military man, bound to ap. real question iswhether it is proper on

The first question presented by the by Norvell for the land .
pear and give testimony before a court grounds of public policy to remit such

assignment of error, is as to the suffi Wearethereforeof opinion that it of inquiry. All hesaid and wrotehad questionstothe judgment of a jury.

ciency ofthe complaint. A question is was erroneous to render adecree against reference to that inquiry, and wecan see thereasons against doing so are simple

discussed under another assignment ofher for the purchase money, andsubject no reason why public policy should not and obvious. À witness may be utterly

error which is also applicable here,and her interest in the land to itssatisfac- equally prevent an actionbeing brought free frommalice, andyet in the eyes of

that is whether any actioncanbe main - tion. The case of Rheav. Isley and against such awitnessas against onegiv- a jury may beopen to that imputation ;

tained by theplaintiff to subject the others, decided at the September Term ,ingevidence in an ordinary court of jus- or again ,the witness may beclearedby
.

land to sale until after a tender of a 1871 , at Knoxville, is conclusive of the the jury of the imputation , and yet may

deed and demand of the money. The present case. It follows that the decree
The LORD CHANCELLOR (Cairns).-I am have had to encounter the expenses and

claim of Benedict, had he sued and is reversed , so far as it gives judgment sure your Lordships all feel greatlyin. distressof a harassing litigation . With

sought to subject the land , would have against Baker and wifefor the purchase debted to the learned judges for the such possibilities hanging over his head,

been for specific performance of the con- money, and orders a sale of land. The attention which they have paid to this a witness cannot be expected to speak

tract of purchase made and partly per decree setting asidethe titlebond as null case, and for the very clear and satisfac- with that free and open mindwhich the

formed by Cale, and foran enforcement and void is affirmed ,and a decree will be tory opinion which they have given in administration of justicedemands. These

of his vendor’s lien.As he conveyed rendered against Baker for theamount answer to your Lordships' question. It considerations have long since led to the

the fee in the land to Wright, and as he of the purchase money and interest. is of importance that the House should legal doctrine that a witness in the courts

took the place of Benedict for all practi The costs will be paid by Norvell with bear in mind the precise expressions of of law is free fromany action ; and I fail
cal purposes, it seems to us that before judgment over therefor against Baker. the learned judge who tried the case, to perceive any reason why the same

Wright could sue for specific perform because I am sure that your lordships considerations should not be applied to

ance and to enforce bis lien , it was ne would not desire your decision to go fur- an inquiry such as the present, and with

cessary that he should have tendered ENGLISH HOUSE OF LORDS.
ther than the circumstances of this par- the same result.

performance on his part by offering to DAWKINS v. ROKEBY. ticular case would warrant . The leading Judgment of the Court of Exchequer

Cale a deed for the land, to be delivered Error from the Court of Exchequer Chamber in Eng facts which are put in prominence by the Chamber aflirmed , and appeal dismissed

upon payment of the purchase money, learned judge are these, that the state with costs.

etc. There was no definite time fixed DEFAMATION -- PRIVILEGE - WITNESS - MILI. ments were made by the defendant, who Attorneys for the plaintiff in error,

for the payment of the purchase money TARY COURT OF INQUIRY. was a military man , and that the inquiry GuscoTTE, WADHAM, and Daw.

either in the contract between Benedict The ordinary rule of law that a witness is abso. was a military inquiry; that the state Attorney for the defendant in error,

and Cale, or that between Wright and lutely privileged in what hesays or writes in give ments were made in relation to the con W.C. Hall.

Cale. The actswerecleaaly intendedto ing excidence before courtofJustice,evenind be duct of the plaintiff asamilitary man,

be concurrent and dependent acts, and tends to a witness before a military court of in and were made with reference to the

neither party ought tosue without' hav- quiry, called in pursuance of the regulations of subject of that inquiry . I say this the A lady in England has lately been

ing tendered performanceon his part. cipline, though the witness benot examined on more particularly, because anargument fined £5 for giving a false testimonialof

Sugden , in his work on Vendors, 162, oath before such court. was addressed to your lordships to show character to a friend, named Helm. She
163, says : “ A vendor cannot bring an Judgment of the court below affirmed .

that the inquiry in question was not to said that Helm had lived with her for

action for the purchase money without grounds of public policy .to remit such questions
PER LORD PANZANCE.- It is inexpedient, on be considered in the light of a judicial two years, and had proved an honest

having executed the conveyance, or of. As the truth and bona fides of a witness to the inquiry, and that the eridence was not and sober servant ; when, in fact, the

fered io do so, unless the purchaser bas judgment of a jury. given by a witness on oath . That is quite two were merely on terms of calling ac

discharged him from so doing. And on This was a proceeding in error from a true, but it is at the same time stated in quaintance, and she, finding her friend

the other hand, a purchaser can not judgment of the Exchequer Chamber the bill of exceptions that it was an in. in distressed circumstances, took this

maintain an action for a breach of con- | (Kelly, C. B., Martin, Bramwell, Chan - quiry connected with the discipline of method of rendering a kindly service.

tract without having tendered a convey- nell, Pigott, and Cleasby, BB.; and Byles, the army, that it was an inquiry war. If the law was enforced with equal sever

ance ( for execution ) and the purchase Keating, Brett, and Grove, JJ.),deliv. ranted by the Queen's orders and regula. ity in this country , the custom of men

money." And see Mather v. Scales, 35 ered Feb. 1st, 1873, upon a bill of exceptions for the army, that it was called by in office (and out of office, too] of signing

Ind ., i , and cases cited . tions to the ruling of Blackburn , J. , in a the Field -Marshal Commanding-in -Chief their names to recommendations ofpeo

We need not examine the other ques case tried before him at Westminster, in in pursuance of those regulations, and ple they do not know, would cease.

tions made in the case . Feb. , 1871 . that the defendant in the action was Cent. Law Journal.

ance.

land .
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CHICAGO LEGAL NEWS. RATE OF INTEREST — USURY . - The opin Recent Publications. plaintiff. The defense claimed that the

ion of the Supreme Court of this State
signing of this deed conveyed away the

by SHELDON, J. ,holding that the taking UNITED STATES DIGEST ; A Digest Of De- legaltitleto the estate ; and thatdower

would not therefore attach, although
Lei bincit .

of the rate of interest, allowed by the
CISIONS OF THE VARIOUS COURTS WITIIIN

TIIE UNITED States. By Benjamin plaintiff offered to redeembytendering

statute, in advance, out of the principal,

MYRA BRADWELL , Editor.

Vaughan Abbott. New series, Vol. V. in opencourt the amountof thedeedof

is not usurious ; that usurious interest
Annual Digest for 1874. Boston : Lit: trust signed by her, with interest and

costs. A case was cited from 12th Peters

voluntarily paid cannot be recovered tle, Brown,and Company. 1875. Sold

CHICAGO : OCTOBER 30, 1875.

as bearing upon the subject. Counsel

back . Yet so long as any part of the by Callaghan & Company, Law Book for plaintiffclaimed thata deed of trust

debt remains unpaid, the debtor may
Publishers, Chicago.

is not a de facto conveyance, but a collat

Mr. Abbott has received an enviable eral security for a debt, which may be
insist upon a reduction of all usurious

interest paid therefrom , even when a

reputation as a digester. His first New redeemed at any time before foreclosure

CHICAGO LEGAL NEWS COMPANY, formernotein which the usuriousinter: York Digest is a model. We can but or sale, by the payment of theobliga

est was embraced had been cancelled by digests arenotas concise and clear as attaching of dower,

think , however, that some of his later there can arise no question aboutthe

It was further

TERMS: - TWO DOLLARS per annum, in advance the giving of a second note.
his earlier volumes. This may be ac- pleaded that under the English law , the

Single Copies, TEN CENTS.

PAROLEVIDENCE To Prove Lost Rec countedfor from the fact that it is im- law of Maryland, Massachusetts, Ohio,

ORD.—The opinion of the Supreme Court possible for any one man to do all the every State in the Union ,dower attaches

We call attention to the following of this State, by WALKER, C, J., upon the labor himself required to produce so to the husband's equity of redemption,

opinions, reported at length in this issue : competency of proving the contents of many volumes. We would suggest a although the obligation be not discharg

BANKRUPTCY — JUDGMENT BEFORE Jus- lost recordsby parolevidence. Wehave little more trimmingdown. This series ed by hiswidow or heirs. The case was

TICE --Lien.- The opinion of the United hadthis opinion in stereotypeplate since is of great valuetothe profession , and argued at somelength . Belva A.Lock

wood appearing for the petitioner, and
States District Court for the District of June, but withheld its publication as

no law office is complete without a full George F. Appleby for the defense.

Indiana, by GRESHAM , J., where an exe- there wasa petition for a re-hearing filed. set of the United StatesDigest.Wehave Judge olin, on the 15th, overruledthe

cution was issued by a justice of the The application for a re-hearing has often heard lawyers remark that they demurrer, with leave to answer in ten

peaceand levied on the property of the beenrefused, and theopinion now could find cases easier inthe United tainly in accordance with what the90

defendant on the 3d day of August, and stands as the law of the State. The States Digest than in the Digest of their ought to be, and if the law thereon is

afterwards,on the said day, the defendant court also considers the effect of failing own State. The ink used in printing not sufficiently clear,it is high timethat

filed his voluntary petitionin bankrupt- toappolnt a guardianad litem ina pro- this volume was of an inferior quality. there was somemore explicit legislation

cy and was adjudgeda bankrupt, hela ceeding to sell the real estate of a minor. The press work is carelesslydone, and as fourths ofthe realty in this jie“ : ct is

that the lien of the execution was not Specific PERFORMANCE_TENDER. — The a consequence, the pages present a dirty more or less encumbered .

displaced by the subsequent proceedings opinion of the Supreme Court of In- appearance , and are not as clear as they

in bankruptcy.
diana, by Downey, J. , holding that a otherwise would be. A digest of all SUPREME COURT OF INDIANA.

POWER OF National BANKS TO TAKE vendor cannot bring an action for the other law books should be printed in a Abstract made from recent cases published

in the Indianapolis Sentinel.

PLEDGES. — The opinion of the United purchase money without having execu- skillful manner.
RECOVERY OF POSSESSION OF LAND - PLEAD

States Circuit Court for the District of ted the conveyance, or offered to do so, Hubbell's LEGAL DIRECTORY for Lawyers

Iowa, by Dillon, J. , upon the power of unless the purchaser has discharged him and Business Men, containing the 3781. Lotz v. Briggs, Sullivan C. C.

Names of one or more of the Leading | Worden , J.National Banks to take pledges of chat from so doing ; and on the other hand,a

purchaser can not maintain an action for
and Most Reliable Attorneysin nearly

tels as security for money lent.
Action by appellant against appellee

Three Thousand Cities and Towns in to recovera strip of land, a part of a
a breach of contract without having ten

REMOVAL OF CAUSE FOR PREJUDICE ON the United States and Canada; a Syn- town lot described . General denial, and

dered a conveyance for execution and opsis of the Collection Laws of each trial by jury , with verdict and judgment
• ACCOUNT OF COLOR . - The opinion of the

the purchase money. Siate, and Canada, with Instructions for defendant.

United States Circuit Court, by Rives, J. ,
DEFAMATION

holding that there is no law enabling a The opinion of the English House of

PRIVILEGE - WITNESS.
for Taking Depositions, the Execution The bill of exceptions is properly in

and Acknowledgement of Deeds, Wills, the record, being filed within the ex

colored citizen when impeached by an etc. , and a Concise Synopsis of the tended time fixed by the written agree

Lords holding that the ordinary rule of Bankrupt Law ,with Registers in Bank ment of the attorneys.
other citizen of the same State, to re

The attorney

law that a witness is absolutely privi ruptcy ; also , Times for Holding Courts has a right to bind his client under the

move his cause because of local influ .

ence or prejudice ; that this right is only evidence before a court of justice, even
leged in what he says or writes , in giving

throughout the United States and Ter statute 2 G. & H.328 section 772.

ritories, for the Year commencing July
The plaintiff moved for judgment in

given when sued by a citizen of another if he has acted mala fide, and with ex
1,1875,to which is added a List of Prom his favor on the answers to interroga

inent Banks and Bankers throughout tories, notwithstanding the general ver
State.

press malice, extends to a witness before the U.S. J. H. Hubbell, Editor and dict, but the motion was overruled,

EQUITY JURISDICTION REMOVAL OP
a military court of inquiry, called in

Compiler. J. H. Hubbell & Co. , New which ruling is assigned as error. The

CLOUD UPON TITLE — Lost DEED SEC York.

pursuance of the regulations of the army
answer to the interrogatories show that

ONDARY EVIDENCE , DESTROYED RECORDS. to inquire into matters of military disci- title page,which we give above, the conMr. Hubbell states accurately in the the plaintiff was the owner of the land

-The opinion of the Supreme Court of pline, though the witness be not exam
sued for, but they do not show that the

defendant unlawfully kept him out of

this State, by Scott, J. , as to the jurisdic. ined on oath before such court. tents of his Directory. Lawyers will
possession , which is a necessary fact to

tion of a court of equity to remove
find this volume useful in their practice be alleged in the complaint.

clouds upon the title to real estate under THE COLLEGE OF LAW .
and more carefully prepared than works On the trial of the cause, the defend .

tbe act of 1869, when the land is unim The Union Collegeof Law is entering tion of it relating to Illinois was pre- in the same court.Asthe jury were re.
of this character usually are. That

ant gave in evidence the record of a
por

former action between the same parties

proved orunoccupied,and holding when on its third year with many flattering

the proof is uncertain and unsatisfactory signs ofthe successwe had predicted for pared by thelawfirmof Carter,Becker tiring,they requested permission to take

that a courtof equity will remit thecom- it, from the time it was organized under &Dale, of this city.Thepublisher asks the papers constituting the record to

plainant toa court of law. In this case , the charge ofthetwo Universities and those discovering errors toinform him their room to determine the issues in

the record of the original deed and con with its presentnumerous and eminent of them so that they may be corrected bythe court,though objected to bythe

tract was destroyed by the great fire of faculty. One hundred and seventeen in future editions.
plaintiff. This action of the court was

1871. The destruction of the original students have entered for the present erroneous,as was held in 39 Ind. , 19 ;

deed was notshown. If proper search year, and entries for the present college shown by the enterprising publishers, SUBSCRIPTION TO ARTICLES OF ASSOCIATION

COOLEY ON TAXATION.-Wehave been 35 Ind. , 492. Reversed.

had been made for it, it might perhaps year will still be in order during the first Messrs. Callaghan & Co., of this city ,

have been found, and that, therefore, half of the first term , or until Nov. 5th .
4134.-Reed v. Richmond Street R. R.

there was no foundation laid for the in. After that, until the first Monday of Jan
some of the advance sheets of Judge

Co. - Wayne C. C. - DOWNEY, J.

troduction of evidence of its contents. uary (the first day of the second term ) Cooley's work upon Taxation , now going Action by appellee against appellant

The court concludes by saying when students may enter the Junior class for from theexamination we have been able to thecapitalstock of the company.

through the press. We are satisfied to recover the amount of a subscription

complainantshall have established his the present school year, onpassinga to give them , that this work will occupy ported to be articles of association,and

identity as the grantee of Shimp, it will satisfactory examination in the studies the same position with the American containing also an agreement to pay for

be appropriate, if the contract once of pursued during the first term. After the bar that the learned author's work on the shares subscribed.

record but long since destroyed shall be fifth day of November in the Senior

construed to be a cloud upon his title to class, and the first Monday of January that is, second to none.
Constitutional Limitations now does The case presents the question as to

this property , to file a bill to have it re

the proper construction of the first sec
We congratu

in the Junior class, students entering late the author upon the selection of his jectof the organization of street railwaytion of 3 Ind . statutes, 422, on the sub

moved. This he ought to do before com- will be credited with a years's study on .

ing into a court of equity.
publisher. companies. There was no corporation

ly at the expiration of a full calendar
to whom the benefit of the subscription

When DEED DESCRIBES LAND AS FRONT- year from the day they enter. The col Has A WIDOW RIGHT OF DOWER IN HER could inure until thesteps prescribed in

ING ON STREET, GRANTOR ESTOPPED FROM lege is very liberally aided by the ser

The vices ofmembers of the Bar of Chicago, Washington Daily Critic says :

HUSBAND'S EQUITY OF REDEMPTION ? - The this section had been complied with ,46

Ind., 142 ; 47 Ind . , 38.

This section , among other things , re

opinion of the Supreme Court of this who are delivering lectures almost daily
This question , of vital interest to near- quires that articlesofassociation shall be

State, by ScHoLFIELD, J., holding that before the students, instead of on Satur- ly every woman in the District ofCo- subscribed severally, in which ,amongst

when the owner of land conveys lots and day merely, as during last year. lumbia , recently came up in the Equity other things, shall be set forth the num.

describes them in the deed as fronting Court, Judge Olin presiding, in the case ber of directors and their names. If

on a street, he is estopped from after
THE R. R. Tax INJUNCTIOM CASES. of Newbern rs. Washington et al. In this any one of the requirements of the sec

case Mary Newbern, widow of Matthias | tion be held as merely directory, this

wards' denying the existence of such Attorney General EDSALL has succeeded Newbern, filed her'petition for the as- court hardly knows where to stop.In

street, and that acourt of equity has in getting the Railroad Tax Injunction signment of her dower in certain realthis casetherequirement just set out

jurisdiction to prevent the purchaser or the United States. The Chief Justice seized, but upon which hehadexecuted the namesof the directors not being

in

Cases advanced in the Supreme Court of estate, of which her said husband died was not complied with, the number and

his grantees from being deprived of the announced the order to advance these certain deedsof trust; and one to the the instrument signed by appellant. Re

use of such street. cases on Monday. amount of $125 had been signed by the versed .

-CONSTRUCTION OF ACT .

DENYING EXISTENCE OF STREET.
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We are indebted to DANIEL J. AVERT, Davis, 44 I11., 494, and in Quigly u. Rob- the appellant after the said sale ; and at and repealed expressly several sections

of the law firm of RUNYAN, A VERY & erts, ib ., 503. , It was heldin Gibson u. that date ( April 1 ) had a settlement with of the original charter.

Held, That, while the court will notCOMSTOCK , of this city , for the following Rall, 30 Ill., 179, that in cases of this him , they giving their note for $ 550bal

opinion :
character, the jurisdiction of the subject ance. On the 21st one- fifth of the judg: undertake to say how far the original

matter is acquired by filing the petition, ment was paid , and theBruces testified purpose of a statute may be changedby
SUPREME COURT OF ILLINOIS. and jurisdiction of the person by publi- tbat in this note of $ 550 was included a an enactment professing only to amend

OPINION FILED JUNE 16, 1875.
cation of the notice, and, it should have proportion of the judgment, amounting it, the legislative will cannot be disre

been said , or byserviceof the notice as to three- fifths thereof; on which point garded unless it is clearly wrong.ALONZO GAGE et al. v . JOHN SCHRODER .

Appeal from Lake.
provided by the statute ; and the same there was a close conflict of evidence on The second objection was that the

PAROL EVIDENCE TO PROVELOST RECORD doctrine was announced in the case of the trial of the present case — the appel- charter was unconstitutional in thatit

-EFFECTOFFAILING TO APPOINTGUARD Goudy u. Hall, 36 III . , 313, and other lant denying such payment in the note, expressed morethan one subjectinits

IAN AD LITEM .
cases might be referred to in our reports and this suit having been brought to title, namely, the location and construc

1. PROVING LOST RECORD BY PAROL EVIDENCE.- announcing the same rule . And it has recover the amount of the judgment, tion of more than one line of road - al.

That the court did not err in receiving paroievt. been said in numerous cases that wheth- which had been collected by the appel- though only one company was created

dence of the contents of the petition. printer's or theguardian ad litemansiverornot, lant,as attorney for appellee. The ver- thereby.
certificate and decree of court fordering a sedeed the evidencemust be preserved inthe dict in thiscase was for four- fifths of the But held that the additional extent of

to have been lost. This case is distinguished record to support the decree. And in judgment and interest for the greater road authorized thereby was only an ex.

from that of Bennettv. Wolf, where it was held Goudy v. Hall, supra, it was held that part of the time after April , 1867. In tension, and would form but one contin

that parolfevidence thisnot admissible tomaid not the failure oftheguardiantoanswerfor the confiict of testimony ,orevidence, uous line ;andtherefore, thecharteris
designed to aid or explain a record, but to prove

one of the minors, defendants, did not two receipts were introduced, one, recit- not objectionable on this ground . A

what the record ,as il existed , contained take away thejurisdiction of the court. ing the payment by D. H. Gibson of his railroad company may properly be au2. EFFECT OF NOT APPOINTING A GUARDIAN AD

LITEM . - That the decree in question in this case If, as we haveseen,the filing ofthe share of the judgment, and containinga thorized, even to extend branches, and

was not void,because the County Court failed to petition and the notice or service, con- clause indemnifying him from any far. these will not be construed to be dis

appoint a guardian ad litem for appellants, who fers full jurisdiction to proceed to adju- ther payment thereon, and the other tinct and independentroads.

the petition , and the notice or service confers full dicate, then the failure of the court to releasing twoof theBrucesin like man. It was again objected that the written

jurisdiction to proceed to adjudicate ; therefore, appointa guardian adlitem , or, when ap- per, except that no plaintiff was named agreement of Rossto convey was not

thefailure of the courtto appointa guardian ad pointed, his failure to file an answer, herein, and the judgment was saidto be binding, because the road was not com
litem , or when appointed, his failure to filean

answer, while it may be error, cannot be held to whilst itmay be error, cannotbe held to in " The circuit court of Illinois,” and pleted within eight years, as required by

be jurisdictional.- ED.LEGALNEWS.] be jurisdictional. Such a failure could bearing date April 1 , 1867 , the day ofthe the amendatory act; and also because by

Opinion ofthe court by WALKER, Ch.J. not operate to deprive the court of ju- above mentioned settlement. Motion for a subsequent amendment, the company

It is first objectedthat the courtbelow risdiction previously acquired. When new trial overruled , the casehaving been were allowed to divide the lineofroad

erred in receiving parol evidence of the the infant is brought into court, it is submitted to two juries -- the first disa- into sections, and complete it in that

contents of the petition, printer's cer- necessary for the guardian to appear for greeing. It was also contended that, in way.

tificate and decree of court ordering a the defendant, as an adult appears by any event, appellee ought not to recover But held , 1. Tha: Ross was estopped

sale of the premises in controversy, an attorney. And that the infant may because, even on his own showing, the by the fact thatthe was a director of the

which were proved to have been lost. be properly defended, it is the duty of appellant did not receive money, but road, and accepted the amendments to

The case of Bennett v. Wolf (unreport the courttoappointaguardian ad litem . only a credit onsettlement in payment the charter ; and actively participated in

ed ,) is referred to in support of the This is required by the statute . of the judgment. In support of the the doings of the company thereunder.

proposition. There is scarcely any an
It then follows that the decree of the motion for a new trial , the fact of newly 2. That, allowing the company to di

alogy between that and this case . In county court was valid and binding ,the discovered evidence was alleged , which, vide the road into sections for the pur

that therecord remained full and unim- sale regular, and the title whichGage however,seemsto have been onlya poses of construction, didnotbreakthe

paired,whilstin thiscase the recordhas diedseized of to this land,passedto the clearer statement on the books thanwas unity of thedesigu ; andthereforedid
been lost or destroyed . In that case,the purchaser at the sale by the executor, given in the testimony on the trial. not release subscribers from their obli

effort was to prove that the notice was and plaintiffs below were thus deprived Held , gations; the original corporation remain

sufficient, although, as it appeared on of their title to the same. And having 1. That such evidence was merely cu - ed the same, and the design of the

file, it wasinsufficient. Therewas, in notitle for the premises for whichthis mulative,andno ground for a new trial. amendment was simply auxiliary to the

that case, no question as to the proof of suit was brought, they have shown no 2. The appellant could not object that main design of the corporation.

the contents ofa lost or destroyed record . right to recover. From what has been he had received something other than 3. ThatRoss cannot be regarded as

The questions are different andinvolve said , it is apparentthat it isunnecessary money on the judgment. Theappellee accepting an amendment as a stockhold

different rules . In the one case there to discuss theotherquestion raised and could repudiate bis act therein, or,other. er and director, and thenobjecting as an

was a notice on file, but insufficient, and urged for a reversal. None of the in - wise, ratify it,and sue formoneyhadto individual. There is nobasisfor such
the effort was made outside andindestructions refused for appellantscould hisuse. distinction .

pendent of the record, to provea suffi. have changed the result, even if they 3. When money collected by an attor 4. The charter did not irrevocably fix

cientservicebypublication .Aneffort were legally correct. Nor didthecourt neyhas been held andnot paid over the time of completion,and it wascom

to aid the record byparol,whichwas below err in giving appellee's instruc- within a reasonable time,theattorney petent forthe legislature toextend it,or

held to be inadmissible. tions. We perceive no error in this may be held liable for interest thereon, change it, by the consent of the compa

In this case,however, the proof was record, and the judgment must beaf. as well as for thepaymentofthe amount. ny. TheState alone could take advan.

not designed to aid or explain a record ,
firmed . 4. In such a case no demand is neces . tage of a failure, on behalf of the com

but to prove what the record , as it ex: Judgment affirmed .
sary , the holding an unreasonable time pany, in this respect. And while Rors

isted, contained. A record , when lost or McDAID, WILSON & PICHER for appel being virtually an appropriation of the might have made time of the essence of

destroyed, may be proved like any other lants. money to the individual use of the at- his contract by an express stipulation ,

writing, by secondary evidence ; and its
RUNYAN, AVEBY & COMSTOCK for ap- torney . yet, as he did not do so, it will not be so

loss having been shown, no reason is pelleo. 5. It belongs to the jury to weigh evi- regarded , unless there had been an

perceived why witnesses, who know its dence, and the Supreme Courtwill not abandonment of the enterprise, which

contents, may not be called to prove SUPREME COURT OF ILLINOIS. interfere unless it is clearly manifest is not the case herein .

them. If this was not permitted in that the jury mistook the evidence, or 5. He was also estopped by allowing

cases ofthis character,where a complete ABSTRACT OF OPINIONS FILED AT SPRING were governed by passion or prejudice. the company to take possession of the

record is not made by the clerk, thetitle FIELD , OCTOBER 13th, 1875. And the fact that two juries have passed land without any notice that he intend

acquired by the purchaser would be liableto be defeated by loss or destruction 8.- HenryP. Heazle v.I. B. & W. R. R. upon a case the one disagreeing, the edto revoke the agreement. And so ,

other deciding - furnishes, of itself, a regard to route, if any limitations were

of the certificate of publication or the
Co..- Appeal from Champaign .-Opin.

petition . It may be that there is some
ion by Scott, J.

strong presumption that, at least, the to have been insisted upon , except the

verdict is not clearly wrong . range of the charter itself, these should

hazard in permitting titles to depend on 6. A receipt uncertain in its terms may have been inserted in the written offer

the frail memory of witnesses, as to the be explained , and its meaning deter- to convey :

contents of records, but the same objec STATEMENT.-- Accident to appellant by mined by testimony. Held , also, That, by a subsequent

tion applies to allverbalevidence of the broken rail throwing passenger cars from 41.—Lewis W. Ross v. C. B. & Q. R. R. agreement,by which Ross was to dismięs
contents of written instruments. If the track . Plaintiff was found insensi .

Co. - Appeal fromPeoria.–Opinion by ment for the strip ofland, the otherdeemed to be uncertain , or liable to ble at the bottom of a culvert. An in
SCHOLFIELD, J. 16 pp.

abuse, the General Assembly can readily struction was given on the trial , at the
trespass — in consideration of the con

remedy the evil by restoring the statute instanceof plaintiff, that the throwing AMENDMENT CHANGING ORIGINAL PURPOSE struction of a cattle pass,whichwas mu

requiring the clerk , in such cases, to off of the train was prima facie evidence
OF A STATUTE - EXTENSION OF ROUTE AND tually carried out, he was estopped to

make a full record of all the proceedings of negligence, and threw the burden of
OF BRANCHES OF. RAILROADS - TWO SUB- deny the right of the company to the

in the case , which could be done with proof on the defendant to disprove nego JECTS IN TITLE OP ACT - CHANGE OF CHAR- possession ofthe land.

slight cost, and would give stability to ligence.

such titles. Held, That this was a stricter rule of ESTOPPEL — TIME OF THE ESSENCE OF A 44. - Quincy Railroad Bridge Co. v . City

The evidence that there was a proper liability than is warranted by the law.
of Quincy .-- Error to Adams. - Opinion

notice published and filed in this case, [ However, the defendant did dis STATEMENT. - Appellant sued appellee by Scott, J. 3 pp.

was ample , being proved by the county prove negligence ; and the jury return- in ejectment, to recover a strip of ground REVENUE CASES - APPEALS UNDER ACT OF
clerk and Cook,who had both seen the ed a special verdict that “ plaintiff was in its possession ; whereon the suit was 1873— ACT OF 1874 NOT RETRO - ACTIVE AB

notice and certificate on file. They also guilty of greaternegligence than the de- enjoined by bill in chancery , and a de
testified, in a satisfactory manner, to fendant." The greater part oftheopin- cree rendered that appellant convey the StatenENT. - In December, 1873, an ap

having seen a petition on file for the ion is a review of the evidence. ] land to appellee, which had derived peal was prayed by the plaintiff in error

sale of this land, by the executor ofGage. We would hardly expectmore No. 18.-W.W.Chapman v. F G. Burt.- titlefrom thePeoria and Hannibal Rail. from a judgmentin the County Court for

taxes. This was allowed , butthe appeal

satisfactory evidence of thecontents of a
Appeal from Morgan.- Opinion by

CRAIG , J.-6 pp.
The first objection tothe decree was

lost record. We regard it amply suffi

was never perfected . After the act of

that the P. & H. R. R. Co. had no valid 1874 had gone into effect, a writ of error

cient to warrant the finding that there NEWLY DISCOVERED EVIDENCE NOT MERELY charter, and consequently no existence , was suedout, which was dismissed by

bad been a proper record of service by CUMULATIVE - WHAT IS PAYMENT TO AN the charter being passed at a special ses- the Supreme Court. Held,

publication and a proper petition filed. ATTORNEY — INTEREST ON MONEY COLLECT- sion of the legislature convened by the 1. That no writ of error would lie in

This was followed by a decree approv ED BY AN ATTORNEY - DEMANDON ATTOR- governor, February 9th , 1854, and the revenue cases under the act of 1873, but

ing of the sale appearing of record , and NEY FOR MONEY , WHEN NOT NECESSARY- passage of the charter not being speci.only an appeal.

the executor's deed. WEIGHT OF EVIDENCE-EXPLANATION OF fied in the proclamation as one of the 2. That, although the act of 1874 ex

But it is assumed that the decree in
purposes of calling the special session. pressly provides for a writ of error, as

this case is void, because the county, STATEMENT. — Appellant, an attorney , This proclamation specified as one of the well as an appeal, yet it cannot be con

court failed to appoint a guardian ad received from appellee,for collection, a purposes , “ to amend cbarters of towns, strued as having a retro -active effect in

litem for appellants, who were then de- noteexecuted by five makers - two nam- cities, railroads, etc., and to extend the the absence of any declaration therein,

fendants . In thecase of Peak v. Shasted , ed Gibson, and three named Bruces. same.” The regular session of the legis- that it was so intended by the legislature.

only appear and defendby guardian.It soldtheirinterestinamill to theirpart- pany, under the nameoftheMacomb, 65.- 1. B. & W. R. R.Co.v. Michael J.

was also held to be error, in fact, for a ners, the Bruces, the purchasers agree Vermont and Bath R. R Co.” and pre Flannigan .-- Appeal from Tazewell.

minorto defend otherwise than by his ing to pay the indebtedness of the firm , scribed its route. The special session
Opinion by Scott, J. 10 pp.

guardian , as guardian ad litem . The rule including the judgment. Up to changed the name to P. & H. R.R.Co. , R. R. LIABILITIES TO EMPLOYEES — THIS CASE

was recognized in the case of Hall v. 1867, the Bruces had large dealings with I and vacated a part of the proposed route, DISTINGUISHED FROM T. W. & W. R. R. CO .

in
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WERE HELD LIABLE .

TENANT-WHO MUST SUE.

0. FREDERICK, IN WHICH THE COMPANY declared on in this case was taken on the less the trespasswas doneto hisuse or thematter in A.'s hands, and it was held

llfe of Franklin Anderson, by the “ Bis- for his benefit: ( C. Inst. 4 , 317.) Besides, that this amounted to a ratification of

STATEMENT. - Appellee was a freight mark Bund,” and payable to appellee. it should not be forgotten in action for A.'s acts.

conductor on the road of appellant and The Bund was to pay the premiums, in false imprisonment, that courts of law Benham v. Batty ( 12 L. T. Rep. N. S.

was injured in attempting to uncouple consideration that the assured should pay will take care that people are not put in 266 ) was an action to recover a deposit.

some freight-cars belonging to another his weekly dues to the Bund. peril for making complaint when a crime The defendant employed an agent to sell

company , so that an amputation of the The defense to the action was that the has been committed ( per Pollock, C. B., the lease of a certain house. The latter

árm became necessary . These cars - as Bund had refused to pay the last premi- in Grinham v. Willey, 4 H.& N. 496 ), and exceeded his authority , and took a de

is common with through -freight cars,
um due,because the assured was in de . see the observations of Lord Cranworth posit for the conveyance of a longer

but not with way- freight cars — had fault with his weekly dues . and Alderson , B. in Gosdon v . Elphick term than he was authorized to dispose

double “ buffers " or “ dead -wood.” In Held , That, in such case , the Bund (4 Ex . 445, 447 ) . A plaintiff having been of. The defendant refusing to complete

setting off the cars he found it necessary could have had thepolicy cancelled for apprehended at the instance ofthe de- this agreement,the plaintiff applied to

to couple them with a car of the White non -paymeut of the weekly dues. Or fendant's son, on a charge ofobtaining the agent for a return of his deposit.

Line company, previously standing on the company, on non -payment by the money by false pretences, of which Before he would do so he required an

the track ,and thusthe accidentoccurred. Bund , could have declared a forfeiture charge,after aremand, he was acquitted , order from the defendant, and it was

It was contended that the company were under the terms of the policy,in the life . brought an action for trespass and false held that the order so given was evidence

liable ontwo grounds: 1st.That the timeof the assured. But as neither of imprisonmentagainstthefather. There of a ratification of a previous general

draw -bar on thestillcar was not properly these steps was taken , the company was was no proof that the son was authorized authority, so as to make the defendant

constructed, or was out of repair. 28.liable ; its neglect to declare the forfeit- to make the charge ; but there was evi . liable for the deposit.

That the cars were equipped with the ure being construed as an election to dence that after the remand the defen Fitzmaurice v. Bayley (6 El. & Bl. 868 ),

double buffers. Held ,
continue the risk notwithstanding the dant, when told by his son that he had is an instance of a ratification without

1. That even were the draw -bar out of non-payment. caused the plaintiff to be apprehended , inquiry . An agentexceeded his authority

repair, if it had suddenly become so, the 100.-I. B. & W. R. R. Co. v. Walker Mc- it. The court held that there was no buildings. A dispute having arisen the
said he would have nothing to do with in agreeing for the purchase of certain

company would not be liable therefor,
Laughlin et al.- Appealfrom Tazewell. evidence of a ratification :( Moon v . Tow- plaintiff wrote respecting the agent's

unless attention had been called to the
-Opinion by ScHOLFIELD, J. 6 pp.

fact, or the company could bave discovo
ers, 8 C. B., N. S., 611.) “ Noman,” said authority, “ I left everything bim ”

ered it in the exercise of a high degree TRESPASS TO LANDSINTHE HANDS OF A Willes, J. ,ought, as a general rule, to (the agent) “ desiring him to do thebest

of care, and there hadbeen opportunity
be responsible for acts not his own . ” he could . What he has done for me I

of making repairs. The ground of lia
STATEMENT. - Trespass quare, etc. Judg In questions of ratifications by railway know not; but of course I must support

bility is only negligence .
ment $100 , and appeal. companies of the unauthorized acts of him in all he has done for me, exçept

2. It being the case that, by general The lot belonged to the wife, who is their servants, it is manifestly material incivility." This was held to be a full

usage, the double-buffers are employed joined with the husband in this suit. to consider whether the act complained ratification of the agent's agreement.

on through -freight cars, and these cars The trespass complained of was excavat- of could be said to have been for the use In Hawley v. Sentance ( 7 L. T. Rep. N.

being mutually accepted to be drawn on ing a roadway for a few feet, and operat- or benefit of the company; Forinstance, s . 745 ), an agent for the purchase of

the various roads as necessity requires, ingthe road therein bythe railroad com-it has been held that the assault and goods on credit paid for certain goods

the company cannot be held liable for pany. After the road was completed , a imprisonment of a passenger liable for out of his own money. This fact was

accidents resulting from their use, espec- dwelling house was erected on the lot, the pon - payment of his fare, is an act known to the principal, who directed

ially asin through freights. They are costing about $ 900, and used by plaintiffs which might have been for the benefit the agent to clear thegoods at the Cus

approved as beneficialthroughout the as a residence for a time, and then let to ofthe company and hence might be tom House. Inthe usualcourse ofbusi

country, and can, with due care, be safe tenants.
ratified : (Eastern Counties Railway Com- ness this would be done after payment

ly operated.
The question for decision is thus stated pany v . Broom , 6 Ex. 326, 327 ; Řowe v. of the price bythe agent for the princi

3.Anemployee contracts with reference by the court, “ Can the plaintiffs recover Birkenhead, Lancashire, and Cheshire Rail- pal. This direction was held to be a

to all ordinary hazar is, and his not hav- jointly, as well for a permanent injury to way Company, 7 Ex. 36.) ratification of the previous payment by

ing had previous experiencein regard to the realty, and injury to the possession, It is generally laid down in text books the agent, so as to enable him to sue the

particular appliances doesnot make the wben the property was in the possession that a small matter will be evidence of principal for the price asmoney paid to

company liable for his injuries, and par- of tenants, as for injury to the possession such assent aswill support a plea of his use at bis request.

ticularly as he can leave the service at when they actually occupied the prop ratification : _ ( Paley on Agency, 171 ; Under the following circumstances it

any time when he discovers unexpected erty ?". Held,
Chitty Com . Law iii., 199 ;Story Agency, was held that there was no ratification :

hazards connectedwith the employment.
1. That where there is no evidence of 252. ) . The cases cited in support of the A. sold, through D. and Co. , brokers, a

4. The case of T. W. & W. R. R. Co. v. a husband's right of reversion to real statement contain nothing inconsistent quantity of linseed to B. , who afterwards

Fredericks ( Jany.Term , 1874), is distin . property, in that no birth of living issue withthe above principle, for in all these sold itto C. at a higherrate through the

guished from this in that the defect, or
is shown, he may join with his wife in there was evidence which did not rest same brokers. C. being in wantofthe lin

vicious construction, inthat case, was suing for damages done to the actual merely upon probability or conjecture : seed sent a clerk to D. and Co. for the

pot peculiar to'a class, but to a particu- possession of himself and wife jointly , ( See Ward v . Evans, 6.Mod. 37 ; Thorald delivery order,with instructionsto fol

lar car, wherein the draw -bar was too but no farther. v . Smith, 11 Mod. 88 ; 2 Lord Raym . 93. ) low up the matter. D. and Co. took the

short, and it appeared that otherwisethe 2. The owner of land cannot sue for There are two rules respecting ratifica- clerk to A. , who gavethe delivery order

injury would not have occurred. One damages to possession where the land is tion which may be noticed here. The upon the clerk promising that B. would

just entering the service could not be ex- in the possession ofa tenant merely ; but first is that if a principal ratifies and pay A. Onthef »llowing day C. sent a

pected to discoverthedefect in that par- only for injuries affecting the reversion. adopts the agent'sacts,even for a mo- chequetoD. andCo. for £ 900 on account

ticular instance, and the company were
ment, he is bound by them : ( Smith v. of the linseed , the precise quantity not

besides held to have known ofit.
Cadogan, 2 T. Rep.189.) In other words, being known. Afterwards, when it was

AGENCY ; RATIFICATION : EX

5. There no such rule of liability as after ratification there is no locus poeni- measured, A. was found on the contract
PRESS AND IMPLIED.

that of a greater degree of negligence on
tentiæ . The second rule is that there can with B. to be entitled to receive £971

the part of defendant.
A ratification may be expressly made be no ratification ofa part only of a tran- 158. 6d . It was held that there was no

or it may be implied from circumstances. saction. In other words, the law does evidence to warranta jury in finding a

78. - John T. McDavid et al v. Marga
When individual deliberately, not allow one part of a transaction to be ratification by C. of the contract which

retta Adams. - Appeal from Montgom- whether with fullknowledge,orwith affirmed andtherest tobedisavowed, the clerk had so made, since it was not

ery.—Opinion by Scott, J.-1 p. out inquiry, ratifies the act or conduct No one shall “ blow hot and cold . " proved that the clerk had communicated

of another, no question arises respecting Hence, to treat a party as one's agent in to C. what had passed between him and

MARRIED WOMAN'S EARNINGS PRIOR TO ACT the fact of ratification. When ,on the respect to one part of a transaction, is the plaintiff when he obtained the

OF 1869.
other hand, there is no express ratifica- equivalent to a ratification ofthe whole order.

STATEMENT. - Suit brought by appellee tion , it becomes important to consider transaction : ( Wilson v. Poulter, 2 Str. A ratification might also be implied

for services as housekeeper, rendered what circumstances have been held suf- 859 ; Hovil v. Pack, 7 East, 164; Small v. from the form of action adopted for the

prior to 1864, while appellee's husband ficient in our courts of law to warrant Atwood, 6 Cl. & F. 232.) For instance, if enforcing of one's rights. In Smith v.

was in the army - the busband still live the inference that a ratification may be a principal ratify a contract made by his Hodson ( 4 T. R. 211 , and see Ferguson v .

ing at this time. Held , implied from them . With respect to the agent, he incurs the same liabilities as if Carrington, 9 B. & C.59 ) it was held that

That the right of action was alone in general nature ofthe evidence that will he had originally authorized it :( Wilson if a bankrupt on the eve of his bankrupt

bim ; as the act of 1869, giving a married be thought sufficient to establish a rati. v . Tummon , 6 M. & Gr. 236 ; Smethurst v . cy deliver goods to one of his creditors,

woman the right to recover for her per- fication , the remarks of the learned | Taylor, 12 M. & W. 554 ; Doe v. Goldwin , the assignees may disaffirm the contract

sonal service, had no retro.active opera- judges in Fitzgerald v. Dressler (7 C. B. , 2 Q. B. 143. ) Again , an adoption of a and recover the value of the goods in

tion.
N. S., 374 ) may be studied with advan. contract by an undisclosed principal is trover, but if they bring assumpsit they

90. - James D. Kilgore_v. A. B. Ferguson tage: To establish a caseofauthority by an adoption in omnibus ;hence,ifthe affirm the contract. Hence the creditor

et al.—Appeal from Ford. - Opinion by ratification there must be somesubstan- contract embodiesan agreement that might set off his debt in the latter

SCHOLFIELD, J.-7 pp.
tive proof ; it must not rest upon proba- the defendant should set off a debt due case.

bility or conjecture (per Crowder, J. ib. bim from the agent, the principal must In conclusion , it may be laid down as

NON-ACCEPTANCEOF OFFICIAL BOND --WHAT at p. 397) ;certainly it would be very un- take the contract subject to this agree a rulethataratification may beinferred

MUST BE ALLEGED AND PROVED IN ACTION safe to say that because there is a strong ment:(Ramozetti v.Bowring, 7 C. B., N. S., from acquiescence.But this acquies

probability of the existence of a state of 851, perErle,C. J. ) cence may itself be either express or it

STATEMENT.- Action on the case against things from which a prior authority or a The following cases are selected as may be implied. It may be implied

the members of the Board of Supervis. subsequent ratification might beinferred, illustrative of the nature ofthe evidence from an act, as in some of the above in

ors for refusing to approve an official a jury would be warranted in acting necessary to prove a ratification : stances, or, in short, from any circum

bund of plaintiff, as treasurer of the upon it as if there were strict legal proof: In Granby v. Allen, ( Ld . Raym, 224 ) stances which clearly indicate an inten

county, the bond being alleged by him (see per Williams, J. , ib. 396 ). In the trover was brought to recover money tion to adopt the unauthorized act or

sufficient. The sureties on a former bond same case Willes, J. (at p. 398) points paid by the pfaintiff's wife for land con- conduct of the agent. In all cases when

had been released,and this was a second out that it is not competent to a jury, veyed to her by the defendant, and it the acquiesence has been implied from

bond. Judgment for defendants or de- when dealing with the acts of a third was held by Holt,C. J. , that the husband an act,it will be found thatthe principal

murrer. Held,
party, to act upon probabilities, there could recover money so laid out, unless has done something which assumes the

That it was not sufficient for the dec. being no original authority in H. ” Said he was either privy to the purchase or authorization and validity ofthe act that

laration to aver that the bond was good the same learned judge, " to make the consented to it afterwards. awaited ratification , such , for instance,

and sufficient, but it must set out the promise, was a thing done by him out In Howard v . Baillie, ( 2 H. Bl. 618 ) , it as bringing an action which postulates

facts specifically which made it good, of the ordinary scope of his duty ; and was held that if the agent ofan executor as a condition for its main tenance the

and thus make it appear that the mem- though there was a moralduty cast upon accept a bill, and the executor admit adoption of a previously unauthorised

bers of the board acted corruptly and him to communicate to his employerthe that the bill acceptedwith his knowledge act of the agent. ( See the cases cited

wilfully in refusing it. fact of his having made the promise, it is for a just debt and ought to be paid, above.) - The London Law Times .

96. - Teutonia Life Insurance Co. v. John
was nothing more than a moral duty , there is sufficient evidence of a ratifica

F. Anderson.- Appeal from St.Clair. and the ruleOmnia præsumuntur rite esse tion of the agent's act in accepting the

-Opinion by Scott, J.-5 pp.
acta donec probetur in contrarium is never bill. A NICE POINT IN NEWSPAPER COPYRIGHT.

applied to such a duty as that.” In Haseler v. Lemoyne (5 C. B., N. S. , -An important question as to the law of

The rule requiring substantialproof of 530 ). A. was the generalagent to manage copyright in newspaper telegrams has
PREMIUM NOT PAID AT DEATH , BUT NO a ratification is, with good reason, ap- B's property. He signed a warrant to lately been debated in the Supreme

FORFEITURE HAD PREVIOUSLY BEEN DE- plied to cases of trespass. By thecom- distrainthe goods of C.,a tenant, for Court, Melbourne. The proprietors of

mon law , if a principle agree to a trespass arrears of rent. After the goods had the Argus pay a large sum for the pur

STATEMEMT. — The policy of insurance after it is done, he is no trespasser un- been distrained B. said she should leave | pose of obtaining the latest telegrams

one

ON THE CASE THEREFOR.

LIABILITY OF INSURANCE COMPANY WHERE

CLARED ON THE DEYAULT .
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that as the telegrams were matters of in any of the American States , and even Black in behalf of the settlers claiming under the S Superior court of Cook county. In chancery. Hic

agents of the company, if they are will. seize a dead body upon any such
pretence ecutor. Waite , C. J., announced the decision of decree entered in the above cause on the 20th day of c

from Europe. Any newspaper proprie ter or worse for inserting or omitting a Causten Browne for appellant, and by George Gif MASTERS SALES.
tors who maywish to publish the tele matter judicially noticed. ford for the appellee,and concluded by Causten

Brown for appellant.

grams so obtained can do so by paying An information for perjury need not No. 401. The Leavenworth , Lawrence and Gal
BENJAMIN D. MAGRUDER ,

a contribution towards the expenses in. show the date at which the oath was ta- | veston Railroad Co. v, The United States.
Master , 1.54 LaSalle Street,

esto.maila. TheMissouri.Kansas and Texas Rail. STA perorcourton COOL COUNT. In chancery .Hen
curred . The proprietor (Mr. Luke ) of ken; it is enough to identify the trial . way Company y. The United States.
the Gipps' Land Mercury, a newspaper Where a full and correct charge was

ryT. Curtiss, complainant, vs. Isaac N. Hardin , Gor
Theargument for these causes was commenced trude H. Hardin, John Esaias Warren , Clarlotte R

published at Sale, in Gipps' Land, had given , certain introductory phrases and by P.Phillips for the appellants. Warren , Thomas Lord , Peter K. Dederick , Henry 8 .

made an agreement to pay for the right cautionary.comments on the mode em
Adjourned until Thursday at 12 o'clock . Monroe, trustre, and Susan B. Ward, defendants .

[ Foreclosure of Mortgages .)

of republishing the telegrams. This ployed in impeaching testimony, were
Thursday, Oct. 21 . Public notice is hereby given , that in pursuance of a

agreement was carried out for several
decree entered in the above cause on the 20th day of Oo

held not prejudicial. On motion of P. Phillips, Rufus E. Lester, oftober, A.D. 1875, I, Benjamin D.Magruder, masterin

months , when Mr. Luke cancelled it .
Savanuah Georgia , was admitted. chancery of said court ,will, on Tuesday, the 23d day of

Ochsenkel v. Jeffers. - Error to Saginaw . No. 401. The Leavenworth, Lawrence and Gal

The European telegrams received by the

November, A. D. 1875 , at the hour of ten ( 10 ) o'clock in

Reversed with costs and
veston Railroad Company, appellants, v . The the forenoon ofthat day , at the west door of the northnew trial

Argus were, however, republished in
United States. the building used as a court house, situated on

another form , as from a Melbourne cor

granted . Opinion by MARSTON, J. No. 471. The Missouri, Kansas and Texas Rail the southeast corner of Adams and LaSalle streets, in

road Company, appellants, v. The United States.
Chicago , Cook county , Illinois, sell at public vendue,

respondent of the Mercury, with the pre The rule that parol evidence is inad . Theargument ofthese causes was continuedby
tor cash in hand , to the highest and bestbilder, all the

premires, situate in the county of Cook and State of Illi.
liminary words, “ It is reported," or missibleto vary a written contract does P.Phillips of counsel for theappellants, by solr. nois, known and described as lots numbers 8, 9, and 10,

“ Thenews about town is— ." This was not apply to instruments fraudulently liam Lawrence and J. S. Black , in behall of set
in block number one ( 1 ) , in Bowen and Smith's subdi

vision of that part of the north half of the northwest
considered a breach of the copyright drawn with intent to deceive ; otherwise llers claiming under the United States. quarter of thenortheast quarter of section number three

which the proprietors of the Argus pos- it would shield the wrong- doer. Adjourned until Friday at 12 o'clock . (3 ), township 38 north , range 11, east of the third prin
cipal meridian, lyingbetween Thirty -ninth street (oth

sessed in the telegrams, and, as there
Friday, Oct. 22.

erwise Egan avenue ) and Fortieth street (otherwiso

was another newspaper at Sale that did
Union Stock Yard railroad )and between Kankakee and

English Custom TO DEFER THE BURIAL ofCanandaigua, N. Y., was admịtied.On motion of S.U.Pinney , HarlowL. Comstock, and Vincennes avenues, with the appurtenances there

contribute towards the expenses of the unto belonging.
receipt of the telegrams, a suit was in- OF A PERSON DYING IN Debt.-No such No. 401. The Leavenworth , Lawrence and Gal Dated October 30th , 1875 .

vestion Railroad Co. v . The United States .
BENJAMIN D. MAGRUDER ,

stituted in the Equity Court to restrain disgraceful custom as deferring the burial
No 471 , Missouri, Kapsas and Texas Railroad

Master in ChanceryoftheSuperiorCourt ofCook
County.

Mr. Luke fromrepublishing the tele. of a person dying in debt ever prevailed Company, appellants, TheUnited States. The MATTOCKS & MASON , Complts. Solrs.

grams. It was argued for the defendant

OF ,
States F. Ed

news, anyone could republish them in England it would be denied that this muuds for theappellants. ram Hyde, complainant, vs. Isaac N. Hardin , Ger

without breach of the Copyright Act. custom ever had an existence there if it Adjourned uniii Monday at 12 o'clock .
trude H. Hardin , John Esaias Warren , Charlotte R.

Warren , Thomas Lord , Peter K. Dederick , Henry S.

Molesworth , J. , held, however, that the
were not supported by as good an author Monday, Oct. 25.

plaintiffs had a property in the telegrams,

Monroe, trustee, and Susan B. Ward, defendants .
( Foreclosure of Mortgages. ]

ity as Lyndwood . The London Law Milwaukee,was admitted .
On motion of M. H. Carpenter,) L. S. Dixon , of

and that no one could republish them

Public notice is hereby given , that in pursuanceof a

decree entered in the above cause onthe 20th day of Oc

without the permission of the persons to
Times of October ninth says : On motion of P. Phillips. Thomas L. Bayne, of tober, A.D. 1875 ,I, Benjamin D. Magruder,masterin

whom they had been sent in the first

New Orleaus, La., was admitted . chancery of said court, will,on Monday ,the221dny of

An application madeby an undertaker Onmotion of W. H. Smith , Thomas Carrington November, A. D. 1875 , atthe hour of ten (10 ) o'clock in

instance. An injunction was therefore
the forenoon of that day, at the west door of the north

named TITFORD, at the Clerkenwell Woodward ,of lowa,was admitted, doors of the building usedas a court house, situated on

granted to restrain the defendant from Police Court a few days ago, serves to No. 25. Francis Dainese v. Charles Hale. In the southeast corner AdamsandLaSalle street , in Chi

publishing the telegrams.-The London demonstrate to what a very great extent lumbia. Bradley, J., delivered the opinion of the
error to the Supreme Court of the District of Co. cago , Cook county, Illinois, sell at public vendne, for

cash in hand , to the highest and best bidder, all the
Law Times. ancient customs remain , andare handed court, reversing the judgment of the Supreme premises, situated in the county of Cook and State of

Hlinois, known and described as lots number 11 , 12, and

down by verbal tradition among the Court,withcosts, andremandi
ng the cause.with 13. in block number one 11 ) , in Bowen and Smith's sub

directions to allow the defendant to amend his
lower classes. It appears that some per- plea on payment ofcosts .

SUPREME COURT OF MICHIGAN .

division of that part of the north half of the northwest

quarter of the northeastquarter of section number three
son bad died owing £9 to his landlord, No. 10. Edwin Matthews v . Nelson McStea. In ( 3), township 33 north , range 14 , east of the third princi

NOTES OF DECISIONS OF THE OCTOBER TERM, and that, although the relations wished error to the Court of Common Pleas for thecity pal meridian, lying between Thirty-ninth streat other

1875. and county of New York city. Strong, J. , deliv . wiseEgan avenue)and Fortieth street (otherwise Union

to remove and to bury the body as soon ered theopinion of the court, affirming the judg- Stock Yard railroad ) and between Kankakee and Vin

as possible, yet that the landlord refused ment of the court of Common Pleas with costs . cennes avenues, with the appurtenances thereunto be
longing .

BY HENRY A. CHANEY, ATTORNEY AT LAW . them permission to remove thecorpse, company v. Henry King executor, etc. In error
Dated October 30th , 1875 .

because the debthad not beendischarged to the Supreme Court of the State of North Caro
BENJAMIN D. MAGRUDER ,

Master in Chancery of the SuperiorCourt ofCook

HomeInsurance Company v.Curtis. — Error Mr. Hannay, the sitting magistrate,very reversing the judgment 108° the said Supreme
County .
MATTOCKS & Mason , Complts. Solrs.

to Saginaw. Opinion by Marston, J.

Affirmed with costs.
the landlord had nopowertodetainthe proceedings, in conformity with theopinionof STATE OFCOLLUNOS.COUNTY, CEL.COOK a

Where, in a suit on an insurance pol Dissenting - Bradley, J.
Beardsley, complainant,vs. Isaac N. Hardin , Ger

icy, the company, while pleading the
not given up atonce, thesanitary author.

ities would'interfere. How far the sani. Stale Bank .

No. 28.John D. M.'Lemore v. The Louisiana trude H. Hardin , John Esains Warren. Charlotte R.

general issue, relies on a failure to make
In error to the Circuit Court of

Warren , Thomas Lord, Peter K. Dederick, Henry S.

good a representation, etc., not contained tary authorities might interfere with the United States for the District of Louisiana: Monroe, trustee,and Susan B. Ward, defendants.
[ Foreclosure of Mortgages.]

effect is very doubtful, the only statute, firming " the judgmeutof the Circuit Court with
Davis, J. , delivered the opinion of the court. af

in the policy, but sets forth in some

Public notice is hereby given , that in pursuance of a
decree entered in the above cause on the 20th day of Oc

tober, A.D. 1875 , I , Benjamin D. Magruder, a master in
other instrumentin the insurers' bands to our knowledge, conferring such power costs.

No. 502. The Farmers and Mechanics National chancery of said court, will, on Tuesday ,the 21dny of
the notice attached to the plea mustde directly being restricted to the City of

clarethe instrument and indicatethe London( The City ofLondon Sewers Act the Courtof Appeals of the state of New York

November, A. D , 1875, at the hour of twis ( 2) o'clock in

the afternoon of that day, at the west door of thenorth

breach . The defense is one that can be
1848 ), but there is no doubt whatever Swayne, J .. delivered the opinion ofthe court, re:

doors of the building used asacourthouse ,situatedon
the southeast corner of Adams and LaSalle streets, in

waived , and omission to give the notice
that, if not the sanitary authorities, cer- versing the judgmentof the Courtof Appealswith Chicago,Cook county, Illinois,sell at public vendue,for

tainly the relations, might remove the ceedings in conformity with the opinion.
implies a waiver of it. And this must be

cash in hand, to the highest and best bidder, alltho
premises, situated in the county of Cook and State of

No. 27. Thomas J. Semmes v. The United States.
Illinois, known and described as lots numbers 4 , 5, 6,

done whether evidence showingsuch corpse withoutany paymentwhatsoever

of ihe landlord's claim , and,moreover,
In error to the Circuit Court of the United St

breach is incidentally given by the oppo ; that the landlord would be liable to an

and 7. in block number one ( 1 ) , in Bowen and Smith's

for the district of Louisiana. Clifford, J. , deliv .
subdivision of that part of the north halt of the north

site side or not.— [Circuit Court rule 10.] indictmentshould heattempttooppose ment of thesaid Circuit Court with costs.
ered the opinion of the court, afirming the judg.

West quarter of the northeast quarter ofsection number

three (3), township 37 north , range 14. east of the third

If insurance agents advance to the
principal meridian , lying between Thirty-ninth street

No. 4. William J. McComb, surviving executor, (otherwise Egan avenue) and Fortieth street (otherwisecompany themoney für a premium and them . A case in the Common Bench,
Union Stock Yard railroad ) and between Kankakee and

take the note of the insured for the where a woman,whofeared thatthe in error to the Court of Common Pleas for the Vincennes avenues , with the appurtenances thereunto
belonging

amount,andnegotiate it, thecondition dead body of her son would be arrested county of Richmond. State of Ohio. "Waite,C.'h.
Dated ,October 30th , 1875 .

ofthepolicythatthe premium shallbe for debt,washolden lianle upon a pro- the winted error in this cause with costs.
BENJAMIN D. MAGRUDER,

Master in Chancery of the Superior court of Cook

actually paid before thecompanybecomes
County .

liable, is sufficiently complied with ,and ance, thoughshe was neither executrix assignee,etc. In error to the circuit Court ofthe Matrocks & Masos, Complts. Solrs.

the company cannot cancel the policy

nor administratix, having been cited to United States for theeastern district of Missouri.

without notifying the assured and re Lord E1.LENBOROUGT in Jones v. Ashburn- Amrming thejudgment of the circuit Court with STATEOF ILLINOIS, COUNTY OF COOK, SS:
ham (4 East. 460 ) , that learned Judge re

funding or offering to refund the unearn
phen Clement, complainant, ys . Isaac N. Hardin , Ger

marked that it is impossible to contend No. 13. Peyton Grymes v. George S. Repplier et

ed premium .

trude H. Hardin , Jolin Esaias Warren , Charl tte R.

al. Waite , C. J. , announced the order of the court Warren, Thomas Lord , Peter K. Dederick , Jolin Mat
Itissufficient delivery of an insurance that this last forbearance couldbe a good granting themotion tomake proper parties. tocks, John DeKoven , Henry S. Monroe , trustee, South

No. 12. George D. Snow , impleaded with P, B.
Park Commissioners. and Sarah B. Ward , defendants.

policy to leave itin the hands of the consideration for an assumpsit, for to

, , , ex
[ Foreclosure of Trust Deed .]

of a

would be contra bonos mores and .

ing to retain it , subject to the order of a
the court, granting the motion to revive this tober. A. D. 1875, I , Benjamin D. Magruder, masterin

chancery of said court, will on Monday, the 22dl day ofthird person, even though he does not tortion upon the relatives . And the cause.

same was held in the caseof Reg. v. Fox orLouisiana et al.V. Henry S.McComb.Waite,
No. 609. Board of Liquidation of the State November, A. D. 1875,at the hour of two (2) o'clock in

call for it. the afternoon of thut day, at the went door of the north

Onecannot go to trial on the merits, 2 Q. B. 246 ), where Lord Denman,being c. J.,announced the decision of the court,grant: doors of the building used as a court honer , situated on

voluntarily take his chances of the re

the southeast corner ofAdams and LaSalle streets,in
Chief Justice, a peremptory mandamus ing themotion to advance this cause . Chicago. Cook county , Illinois, sell at public vendue,

No. 701. H. B. Miller, collector, etc. et al. v. for cash in hand, tothe highest and best bidder, the
sult, and then question thejurisdiction. was awarded to deliver up a corpse de

No. 702. Isaac Taylor, following described premises,to wit :

The previous filing of a bond and peti- tainedfor
debt to the executors,and in collector,etc. et al. , James F.Secor etal.No: Lots numbers 36 , 37 , 38, 39 , and 40 , in block number

tion for the removal ofthe case,without thesame matter an indictment was sub . 703. Herman Lieb et al. v. Henry P. Kidder et al. one ( 1 ) , in Bowen and Smith's subdivision of th * t part

Waite, C. J. , announced the order of the court,
of the north half of thenorthwest quarter of the north

taking any further step, will notavail sequently preferred against a person east quarter of section number three (3) , township num .
against such a manifest abandonmentof named Scott, who pleaded guilty to it. granting themotionsto advance these causes .

No. gño Baltimore and Obio Railroad Company pul meridian, lying between Thirty- ninth street (other
ber 38 , north range number 14. east of the third princi

the right to a removal.
Yet, according to Lynnwoon, who com v.Oden Bowie. In error to the Supreme Court of Wisc Egan avenue) and Fortieth street (otherwise Union

piled the Provinciale, or constitutions of the District ofColumbia .On motion of R. T. Stock Yard railroad ) and between Kankakee and Vio

Kealor v. People.- Errorto Ingham .Con- fourteen archbishops of Canterbury,
Merrick , docketed and dismissed with costs . cennes avenue, with the appurtenances thereunto be
No. 801. County of Lyon v. John R. Ford. No. longing, situated in Cook county , Illinois.

viction affirmed . Opinion by Camp- thereseems to have been once a custom 802. County of Lyon v. w.s. Gilman. No.803. Dated October 30th , 1875 .

in England to defer theburial of a per- County of Lyontwiliam W. PhelpestAppeals Master in Chancery of the Superior courtofCook

Where a witness had bad no settled son dying in debt. That such, however, the district of lowa. On motion of Thomas Wild
County .

MATTOCKS & MASON , Complts. Solrs .

place of residence for any length of time, is no longer the case the above quoted son. docketed and dismissed with costs.

an impeaching witness was allowed to cases abundantly show ; added to which , No. 804. Angelina Amory v. Samuel B. Amory
et al, executors. Appeal from the Circuit Court

show what his reputation had been at a it was heldin Reg: v. Stewart (12 A. & E. Of the United States for the eastern district of
Land Title Notice.

place where he had been living four 779) that the individual under whose Wisconsin . On motion of S.U. Pinney, docketed TATE OF ILLINOIS, COOKCOUNTY, SS . - CIR

years before the trial .
roof
a poor person dies, is bound to carry and dismissed with costs. .

No. 805. Francis L. Cardoza, State treasurer v. than Young Scammon, Anson Sperry, and all whom it

It is proper,on direct examination , to thebody decently covered to the place state of South Carolina et al., P.F. Frazer. In
ask an impeaching witness if he would of burial. This is still thecommon law error to the Supreme Court of the State of South Take notice, that on the twenty - first dayof Nctober ,

believe the impeached witness under of England. The landlord, in the case
Carolina. On motion of P. Phillips, docketed and A. D. 1875, a cross-petition (totheoriginal petition of

dismissed with costs. GilbertHubbard against Jonathan Young Scammon ,

oath . before Mr. HANNAY, besides losing his
Mark Skinner,JohnL. Thompson, Anson Sperry,and

No. 20. The Winona and St. Peter Railroad Com
all whom it may concern ), was filed hy the undersigned

As a court must have judicial knowl- £9,had, it seems, a supercumbent duty pany v. John D. Blake et al The argument of in the Circuit court of Cook county, State of Illinois, to

edge of the position and action of those cast upon him .
This canse was commenced by B. C. Cook for establish their title to the following described lands :

nlaintiffs,andcontinued by W.P. Clough for de An undivided half of sub-lot one ( 1) iu lot one ( 1 ) of

who act as its officers, no better evidence fendants. Bronson's additiou to Chicago, Cook county , State of
Illinois

of their official character is needed than
Adjourned until Tuesday at 12 o'clock .

UNITED STATES SUPREME COURT.
Now. unless you appearat the December term , A. D.

proof that they openly act in court in Tuesday, Oct. 26.
1875, of said court, to be holden at the court house, in

such capacity ; this is so in a trial for per
PROCEEDINGS OF.

said city of Chicago, and show cause against said appli
No. 20. The Winona and St. Peter Railroad Co. cation , maid cross -petition will be taken for confessed,

jury where it appears that the oath bas
Wednesday, Oct. 20, 1875.

v . John D. Blake et al . The argument of this and the title or interest of said cross-petitioners will be

been administered by a man acting as
cause was continued by W. P. Clough of counsel decreed and established , accorling to the prayer of said

depaty clerk .

On motion of J. Storrow , Benjamin F. Brooks, for the defendant in error, and concluded by cross-petition, and you forever barred from disputing
MARK SKINNER ,

of Boston , was admitted . Judga C. B. Lawrence, of Chicago, Illinois, for JOHN L. THOMPSON ,
An information cannot be made bet No. 30. Enoch Piper v. George T. Moon et al . the plaintiff in error. Petitioners in cross- petition.

The argument of this cause wascommenced by Adjourned until Wednesday at 12 o'clock . WILLIAMS & THOMPSON, Solrs . for Petrs . 6-9

6-9

costs .

BELL, J.

6-0

may concern :

the same .
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said indebtedness ; that he did not know removable under this act, the said cir. there is nothing of the kind in this case . This then renders it manifest that ap

We have received from M. MILLARD,CHICAGO LEGAL News. the making thereof.Gage was indebted city of Chicagoto determinethe amount
to the city , as treasurer, for a balance of of indebtedness due to it from Gage, and of the East St. Louis bar, the following

five hundred and seven thousand, seven to require the payment of that indebt

hundred and three dollarsand fifty -eight edness out of the property held in trust

opinion :

SATURDAY, NOVEMBER 6, 1875.
cents, for the security of which it was by Taylor, for that purpose. In his an SUPREME COURT OF ILLINOIS.

claimed that Taylor held the property , swer, in that case , Gage denied any in OPINION FILED Oct. 14, 1875.

so conveyed to him by said trust deed ; debtedness between himself and the F. C. Cox v. C. CUNNINGHAM .

The Courts . and prayed thatthe court would take an city. I think it unnecessary for thepur. FORCIBLE ENTRY ANDDETAINER - POWER

account and ascertain the amount due, poses of this inquiry to investigate the OF TENANT TO EFFECT LANDLORD'S POS

and give a decree in favor of the city for grounds upon which Gagebased that de . SESSION .

U. S. CIR . COURT, N. D. OFILLINOS. the same, and order the said trustee to nial ; it is sufficient, for this motion, to say Having leased from Gallagher and entered un

proceed and sell the trust property re that by the bill , answer and replication in der him , appellant had no power to so contract
CITY OF CHICAGO V. DAVID A. Gage et al . mainingunsold, and apply the proceeds the case, asitstood atthe time Ayers without first having surrendered the possession to

In Chancery. of such sale to the satisfaction of the made himself a voluntary partythereto, his landlord .—[ED .LEGAL-News.j

REMOVAL OF CAUSE FROM STATE TO FED- amount so found due. Gage and wife, the controversy in the case was between WALKER, J.

ERAL COURT - ACT OF 1875 CONSTRUED . and Taylor, were the only defendants to the city and Gage as to whether there was,
This was an action of forcible entry

this bill. in fact,an indebtedness, and the amount and detainer brought in the St. Clair Cir
• 1. PARTIES TO THE CONTROVERSY . - The court

the Gage answered the bill , denying that thereof, if any, from age to thecity. cuit Court for the recovery of two lots,

controversy,within themeaning of the act,so as he owedthe city anything.Taylor also The defendant, Ayres,does notraiseany being a partofthe subdivision ofalotin

to entitle the case tobe removed from the State answered, statinghis beliefthat the new controversy by his answerand cross CabokiaCommon, in St. Claircounty in

Relera.se MUST BE REMOVED.-— Thatacom- amountdue by Gage to the city,was that bill,but simplymakes himself a party thisState. The plaint charged that ap

plícated chancery suit may almost necessarily in stated in the bill,but allegingthathedid tothat which already existed , alleging, pellantunlawfully with held the possess

volve, in someof its collateral issues, the rights not knowwhatwas the real amount of perhaps, more indetailthegroundsfor ion of the same fromappellee. The de

brought to determinebebetween citizens of differ courtwould find and decree the amount the city,butatthe same time not chang. trialwas had before the court anda jury

unless the original controversy which the suit is said indebtedness, and prayed that the denying any indebtedness fromGageto fendant filed a plea of not guilty.A

etStates. Es between such parties asagimethat of saidindebtedness, and order the sale, ing inanydegree, the issue in the case, resulting ina verdictin favor of plaintiff,

Congress intended to provide for the removal and declare the amount to be paid by or the character of the controversy. andafteroverruling amotion for anew

thereof, inasmuch as the whole case must be re him out of the proceeds. The main question still is, as the plead- trial, the court rendered judgment on the

moved instead of that collateral branch or part

involving a controversy between citizens of differ In February last, William T. Ayres, a
ings now stand , and as they stood before verdict and awarded a writ of restitution ,

ent States. citizenof Alabama, acting as executor Ayres,came intothe case. -Does Gage and from that judgment defendant ap

3. THIS CASE. - That this is not such a case as

was intended to be removed from the State to the for Charles
P. Gage, deceased, late of owethe city anything whichought to be peals to thiscourt.

Federal court.- [ ED . LEGAL News,
said State of Alabama,recovered a judg- satisfied out of theproceeds of the prop We think that the evidence clearly

BLODGETT, J.
ment inthis court against said David A. erty held in trust by Taylor, underthe shows thatGallagher leased the prem

This case was originallycommenced Gage for three thousand and six dollars must deed deseribedin the complain. ises toappellant bya verballease. Prehis ,

we think, cannot be successfully contro

in the Superior CourtofCookcounty, issuedon said judgment,andreturned versy inaugurated inthesuitis simply verted , and it is equally clear thathe
and removed to this court on the appli one between citizens of this State. True, entered into possession under that lease .

cation of the defendant, Ayers. A mo
no property.”

Ayres, as a creditor of Gage , may be It does not appear, nor is it claimed, that

tion is now made on behalf of the com
Thereupon Ayres applied to the Supe: interested in the result of that contro the lease was ever canceled or aban.

plainant to remand the case to the SuperiorCourt to bemade a partydefendant versy,because,if it terminates in favor doned bythe parties. Noris itproved

rior Court,because of facts appearing to the billin this case, which applica; ofGageitleaves the property now held or claimed thatappellanteverabandon

upon the face of the record . tion having been granted, he answered by Taylor subject, equitably if not legal- ed the premises , or that he disclaimed

Therecord shows that,on the 27th the bill,and also,byleaveof court,filed lý,to Ayres' debt,but thatdoesnot in holding under the leasefrom Gallagher.

day ofDecember, 1873, David A. Gage, in substance the recoveryin this court controversy between the city and Ayres, recognized appellee as his landlord, and
a cross-bill,in both of which healleged anydegree, in my estimation, involve a But, it is claimed,that he attorned to or

and his wife, of the city of Chicago, exe

citedand delivered to GeorgeTaylor, of his execution and return ,and charged
of said judgmentagainst Gage, the issue in the original suit.

hence became her tenant, and liable to

also of said city, a deedconveyingto that said judgmentwas an equitable and As was intimated by the learned cir- her precisely as though he had not leased

for the purpose ofsecuring the city prior lien upon theproperty so held in cuit judge ofthis circuit in the case of fromGallagher,butbad fromappellee

against loss of any indebtednesswhich trust bysaid Taylor; alleging that noin- Osgood against the Chicago,Danville
and before entering into possessioninthe

mightexist from Gageto the city ,aslate the city ; that by the action ofthe com

Vincennes Railroad Company, ( 7 Ch first place.

debtedness, in fact,existed from Gage to
CAGO LEGAL News, 241,) the statute of Having leased from Gallagher and en

treasurer thereof, and for other purposes
mon council of the city, Gage had been the removal of the whole suit from the er to so contract with appellee as toaf

March 3d, 1875, clearly contemplates tered underhim , had appellant the pow

statewhat the amountof said indebted permitted toloan the funds of thecity, State tothe federal court, and not offect Gallagher's possessionwithontfirst

ness was,but declared that said convey from to the city ; that by reason of cer. such fragment or part thereof as may having surrendered the possession to

ance was not to be,in any sense, a satis- tain advances which had been made tweentwoor more of the defendants. lant underlet,or putanother inpossess:involve a controversy or question be his landlord . All know that had appel

faction of any part of said indebtedness. from certain of the general funds to cer

It included and conveyed to Taylor a

large amount

of real property, situated tain specific funds by Gage while acting Andwemustlookintothe nature of ion, that Gallagher could have maintain:

the original controversy, which was the ed an action against such under- tenant

in Chicago and its suburbs,some portions siderations had arisen which ought to subject matterof the suit,to settle this and occupant,and recovered possession.

income.Itempowered the
trustee,dur defeat,and did defeat any claim

atlaw, question of right ofremoval.

A complicated chancery suit may, al- one any higher or better rights than he

ing the period of eightmonthsfromthe Gage, praying it mightbefound andde- most necessarily, involve in some of its held. Anyoneenteringunder him could

date of the deed , to enter, immediately, Creed thatno indebiedness existed from collateral issues,'the rights and interests have held precisely as he did, and would
control and manage thesame, receive Gage to the city,andthat the property ofcitizens of different states; but,unless be liable to be dispossessed by theland

andcollect the rents, income and profits conveyed by GagetoTaylor,the trustee, the original controversy which the suit is lord by forcible entry and detainer as

thereof, andout of the samepaythe was legally and equitably subjected to broughtto determine bebetweenciti. wouldthe tenant had he remained in

taxes, assessments and insurance ; to sell the lien of his judgment,as agai'st the zensof different States,or between such possession until the expiration of the

Ballance v . Fostier, 3 Gilm . , 291.and convey,under the direction and city,and asking the court to decree a parties as give theFederal courts juris- | term .

diction , it would hardly seem that Con
Even if appellant did attorn to or re

with theconcurrance of the comptroller satisfaction thereofout ofthesame.
ceive a verbal lease from appellee, that

of the city , all or any part of said prop

After having filed his said answer and gress intended to provide for the remo

would in no wise affect Gallagher's

erty,and out of the net proceeds of the cross-bill,Ayresfiledhis petition in the mustberemovedinsteadof that collate rights. His tenant could not giveaway

or barter off his rights, or affect his inpayover to the city, fromtime to time, citizen of the State of Alabama; that ral branch orpart involving a controver

terest by under-letting or receiving ato apply on the indebtedness of Gage to there was a coutroversy in said suitbe- sy between citizens of different States .

Applying these suggestions to the case
lease from anotheruntil he fully restored

the city, such sums as might be available tween himself and said Gage, who were
for that purpose. At the expiration of citizens of the State of Illinois andof under consideration , it would seem that possession tohis landlord! But a ten

eight months the comptroller was au thi- district , and asking that said cause thecontroversy,as presented by the issues antmay, no doubt,complicatehis own

thorized to require thepreemptory sale be removed from said Superior Court to and pleadings is, as to whether or not rights bytaking leases for the same prop

of so much of said property as should this court for trial.

Gage owes the city anything which erty for the same time from different

then remain unsold , for cash, and the The Superior Court entertained said should be paid outof this trustfund. I persons. He may thereby estop himself

saidTaylor, as trustee, was required to petition and ordered the removal of said That being determined ,if determined from denying the title of either landlord .

comply with said request and apply the causeto this court;and the question is : againstthe city, the defendant,Ayres, lf,however, he were to take the leasefor
net proceeds of the sales so made to the Does there enough appear on the face of may have a standing in court toclaim the shorter term from his second land

satisfaction of the unpaidremainderof the record to justify this court in hold- his pay out of the trust property , but lord,andwas to be turnedoutby forci.

not until then. Notwithstanding Ayres' Ballancev. Fostier,supra, the first lessor
ble detainer, according to the case of

said indebtedness. ing jurisdiction of the case ?

Taylor accepted the trust, entered upon The fifthsection ofthe act ofMarch tions stillstand at issue between the city his second landlord , who could notoc:

interpolation into the suit, the realques: could maintain such an action against

thepossession,controland management 3d, 1875 (Eighteenth Statutes AtLarge andGage, and Ayres only hasrights cupy a better position than the tenant

of the property , and made some sales 472 ) provides— “ That if,in any suit com

thereof, and partial payments to the city menced in a State Court,orremoved fromwithin theeight monthsallowed for that the State Court to the Circuit Court of Gage . It is nowhere intimated in this of the person making the longer lease.

Did appellant after leasing from Galla

After the expiration of said eight satisfaction of said Circuit Court, at any not prosecuted in entire good faith. If when fully considered we think it does

the United States, it shall appear to the case thatthere is any collusionbetween

Gage and the city or that thecitysuit
is gher receivea lease from appellee ?The

evidence is somewhat conflicting, but

months, a large portion of the indebted time after such suit has been brought or

ness, claimed by thecity against Gage, removed thereto, that such suit doesnot hadgiventhe trust deedto Taylorfor not sustain the finding . Thewitness,
paid,thecomptroller ordered the trustee pute or controversy properly within the the purpose of defrauding Ayres, or that short, testified that appellant called on

to sellthe rest of the property on hand, jurisdictionof saidCircuitCourt, or that theconveyancewasnotbonafide, the him to rentthe premises, but he referred

withthe order of the comptroller,alleg properly or collusivelymade or joined, ebanged,and Ayres, oranycreditor of her,butshefound himin possession and

ing as the groundofsaidrefusal,that either as plaintiffs or defendants for the Gage,might be the real party to the con: and appellant sworethat he rented the

the of ,
;

property of and entered under Gallagher.

,

theamount of it, himself,and that he cuit court shallproceed no farther there the facts shownin the record,this sult is pellantdid not lease the premises, before

was unwilling to sell and payoverthe in,butshall dismiss the suit,orremand not such anoneasuvasintended tobe he entered,fromappellee, nor did heen
proceeds of such sale to the city, until a it to the court from whichit was remov

competent court had first found and de- ed, as justice may require.”

removed fromthe State to the Federal ter into possession under her ; on this

question there would seem to be no

creed the balance due from Gage to the The first question which suggests it doubt.

city. Thereupon the city filed the bill self to my mind in discussing this mo
T. L. DICKEY, Corporation Counsel, Did then appellant, after he leased

in this case, in the Superior Court of tion , is - between whom is the contro and CHARLES H. MORSE, for City. from Gallagher and had entered into

Cook county, setting out the said trust versy in this case ? M. W. FULLER for Wm. T. Ayres, of possession, lease the premises of appel

deed, and alleging that, at the time of The original suit was brought by the Alabama. lee, or did he attorn to her or do any act

1

court.

c
a
r
e
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Foot v .that created the relation of landlord and G. French being engaged in the sale of held by appellee. We think the evi- done wantonly, or willfully .

tenant between them , or to render his jewelry , etc. , in Chicago, sold his stock dence ample, in this respect, to sustain Nichols, 28 I11.,486 ; Hawk at al. v. Ridg

possession hers ? Short testified that in trade to appellee for $ 7,500, for which the plaintiff's right of action .
way , 33 Id . , 475.

afterwards, at bis house, appellant of appellee paid in cash, at the time, $1,500 , The next question to which our atten There is no evidence, not even that of

fered to pay the rent to appellee,butshe and gave his twelve promissory notes for tion is directed is,was thesale byFrench appellee,that showsanything to have

declined to receive it until it wassettled $500, each payablethe first one month to appellee made in fraud of the rights been doneby appellants which can be

who owned the title . Appellee says, thereafter,and the others, one foreach of the creditors of French, and , there reasonably construed as wanton or wil

when she ordered appellant to leave, consecutive month following, until the fore, as to them void, under the statute ful. There was no violence , no unusual

when she first found him in possession, last note should become due, for the for the prevention of frauds and perju- noise, or unnecessary demonstration .

he refused to give her possession and residue. To secure the payment of the ries ? The fact that more property was taken
refused to agree to pay her the rent, but notes he also executed,at the same time, Appellant's counsel argue upon the than was actually necessary to satisfy

said he would pay it to the person enti: a deed of trust to oneNichols. Appellee assumed hypothesis that this was an as the execution , was, under the circum
tlea to receive it. She further testified took possession of the stock , in conjunc signment by French for the benefit of stances, of no great significance. Appel.

that afterwards, at Short's,appellantsaid tion with Nichols, the trustee, immedi. his creditors, and they cite authorities lee was requested to point out the prop:

to her, " I have found out that you are ately after his purchase, and proceeded holding that where, in such an assign : erty he had obtained from French ,and
the right owner ; the rent is ready for to sell the same as customers enabled ment, the trustee is authorized to sell to give the constable values. This he

youat any time, but she declined to himto doso,and also made some addi- upon a credit, the assignment, will, in refused to do,as did also Nichols. Nei
receive it until the title was settled. tional purchases to replenish and en- equity, be set aside at the instance of a ther the constable nor the attorney with

This appellant denies most positively. large the stock . dissatisfied creditor. But as we under- him were jewellers , and the value of the

Buteven conceding this to be true, it On the 5th of July , 1873, the appel- stand the evidence, that is not this case, property levied upon was, at the highest

falls far short of constituting a lease or lants, Henry Seans, Edmund B. Seans and these authorities therefore have no selling estimate fixed by any witness,

attornment that he should hold until the and Edward W. Beattie, recovered a application. not more than double the amount called

title was settled by the ejectment suit judgment before a justice of the peace of French absolutely and unconditionally for by the execution. By the estimate

then pending. Nor does it appear that Cook county, against Charles G.French, sold the property to appellee ; and, al- of same witnesses it was much lessthan

there was anyagreement thatheshould for $ 76.00, and costs of suit taxedat thoughinproviding forthe paymentof that. The fact that the constable pro

hold under her or pay to her any future $ 5.95. Execution was issued on this the balance over the $1500 paid down , ceeded with the levy after appellee noti

accruing rent. He says shetoldhim judgment on the 11th of July, 1873, and heprovided thatit should be appropri fied him the property washis,is not a

not to pay the rent to Gallagher, and he placed in thehandsof appellant, Swick, ated to the payment of his debts, this conclusive circumstance as to his know

had not paid it. He says it was agreed a constable, to execute. " He, in compa did not, in any degree, affect the validity ledge that the property belonged to ap

between him , her and Gallagher, that he ny withappellant, Miller, anattorney at or the regularity of the sale.The fact that pellee. Appellant contested , and we

was to pay the rent totheowner, and law ,acting for theplaintiffs in theexe- Frenchwas indebted at the timeof the cannot sayin bad faith, the validityof

theywereto wait untilthe suitwas cution, thereupon went to the place of sale ; that itwas on a credit,and that the appellee's title ; and this was onemode
decided . This seems to be the most business of appellee, and levied the ex notes were to be used in the payment of by which it could be tested.

probable version of the matter. ecution upon certain watchesand “ watch his debts, do notestablish fraud. Nelson For the reasons last stated the judg

But were all appellee's claimsconced- movements, which were included in v. Smith, 28 Ills. , 500. A party, thoughin ment is reversed and the causeremanded .

ed, still it only amounts to an opinion on the sale by French to appellee, and also debt, may sell his property to whom he Reversed and remanded.

the part of appellant. When a tenant upon one watch which had been left pleases, if no heir exists to prevent it ,

of one person is in possession, to create with appellee for repairs, and one watch and if the transaction be an honest one,
SUPREME COURT OF ILLINOIS.

the relation of landlord and tenant be which belonged to Nichols, for both of made in good faith and for an adequate

tween him and another person , the evi- which , however, appellee seems to have consideration, it matters not how many OPINION FILED Oct. 13 , 1875.

dence should be at least reasonably sat- been under obligation to, and did ac- creditorsmay be therebyprevented from LEWIS W. Ross r . Tue Chicago,BURLINGTON AND

isfactory, not_inferred from slight cir count to their respective owners. The reaching the property , Hessing v. Mc QUINCY R. R. Co.

cumstances. It is wholly unlike a person action is trespass de bonis asportatis, and Closkey, 37 Ill ., 352. Appeal from Peoria .

in possession as an intruder or wrong. the appellant justify under the judgment In the light of these well settled prin- R. R. CHARTER-AMENDMENTS WHEN WITH

doer who admitsanother to be the owner and execution.
ciples,we are unable to discover,from IN SCOPE OF ORIGINAL ACT-CHANGING

and agrees to pay rent for the time occu The jury , by their verdict, found appel- the evidence, anything whereby thesale NAME OF CO.-LOCATION AND CONSTRUC

pied as the presumption in such a case is lants guilty, and assessed appellee's dam- is successfully impeached. It is not even TION OF MORE THAN ONE LINE - ACTS AS
that the occupant is willing to act justly ages at $ 514.44. The court thereupon shown that French, at the time of the STOCKHOLDER AND DIRECTOR.

and pay rent. Butnot so with a person gave notice that he would grant a new sale, was unable to pay his debts, nor is 1. The appellant having commenced an action

baving a lease and bound to pay rent . trial unless appellee would remit allbut it shown that there was anything, de . of ejectmentagainst the appellees to recover pos
There can be no presumption thatheis $ 200 ofthe amount found by the verdict, signedly done by appellee, for the pur- right of wayacross a certain tract of land owned

willing to pay full rent to two different which heing done, judgment was then pose of enabling him to defraud any by him in Lewiston. The present bill was filed
persons; on the contrary the presump- given for that amount.

creditor. to enjoin further proceedings in that suit, and to

tion is the other way.
Several errors bave been assigned , It is objected that in one of the in- enforce the conveyance of the strip of ground in

question by Ross to the company. The decree be

It is, however, urged that appellee had which we will notice , in the order of structionsgiven at theinstance of appel low was in accordance with the prayer of the bill .
a prior possession. ° It appears thatabout their precedence,on the record . lee, the jury were told , although they 2. CHANGING NAME.-- The court considers the

two years before appellant went into It is objected that appellee does not should findthe conveyance by French nameof the railroad company.
effect of the act of the legislature changing the

possession, appellee put locks on the show sufficient possession or right to pos was had , made, or contrived with the 8.AMENDMENTWHENWITHIN THE SCOPE OF ACT.

gate and barndoor and locked them, session,to enable himto maintain the intent or purpose to delay his creditors, Thecourt is not authorized to hold as a matter

and had the lot plowed and planted in action ; thatthe possession is shownto yet before they could findfor the de? of law that the entire purposeand scope of the

corn , but Gallagher enteredand had it bave been in Nichols, under the deed of fendants, theymust also believe “ that braced by the act of Feb. 11 , 1853, that it cannot

withtheweeds cutdown.Thebrother trust ;and he alone,iťany one, canbring the plaintiff also contrivedtheconvey leading objects might all still be obtained under

of Gallagher testified that he rented the trespass, under the proof.
ance with malice, fraud covin , collusion the charter as amended. Precisely how far the

premises for his brother to a man from The general doctrine is well settled , as or guile. We see no objection to this. original purpose of the statute may or may not

Clinton county ,whooccupieditfor six claimed by counsel for appellant,that It is in accordancewiththeprinciples be changed by an enactment professing onlyto

months next preceding the time when the plaintiff,in such cases, must show laid down in Ewing v. Runkle, 20. Ills., say. The legislative determination in this respect

appellant went into possession. This is that , at the time when the injury was 448, Herkelratte et al. v. Stoakey, 63 Id. , cannot in any view be disregarded unless it is.

not contradicted by any evidence in the committed, he had an actual or corstruc- 486, and Hessing v. McCloskey supra.
clearly wrong.

record , and it appears that Gallagher tive possession of the property and also Objection is also taken to the action of the courtoverruled the objection that the actand
4. ACT EMBRACING MORE THAN ONE SUBJECT.

had been in possession for about twenty a generalor qualified title therein ; but the court in giving the 7th and 8th in- its amendments embraces more than one subject;

years before this suit was brought. That it is equally well settled, that actual pos- structions asked by appellee, and in that is the location and construction of more

ibis possession was uninterrupted ,unless session, though without the consent, or refusing the second instruction asked by 5. BOUND BY ACT . - That the appellant was not

the locking the barn door and gate and even adverse to the real owner, will be appellant.
only bound by implication as a stockholder to the

the plowing up the lot and planting corn sufficient as against a wrong-doer, or one The objection to the 7th and 8th in acts of acceptance of the company, but also ex

on it amounted to possession. They who can show no better title.
structionsof appellee, we conceivetobe pressly by hisown acts as a director in exercising

the powers and privileges conferred by the act.

were acts of trespass, unless justified by Assuming the sale by French to appel unimportant. The facts, the existence 6. TIME FOR COMPLETION . - That the time for

title , but cannot be held under the cir: lee to have been valid , the question of which they assuwe, were not con- completion of the road specified in the fifth sec

cumstances to have been such possession raised, upon which weshallpassforthe testedon thetrial, and itis not possible tent for the legislature and the company tochange

as authorizes a recovery in forcible de present, appellee after executing the that assuming their existence could , it at any time by mutual consent.

tainer against a person having such long, deed of trust still retained an equitable under the circumstances, have preju

7. THE CONSTRUCTION OF THE LINE WITHIN LIM

ITS OF CHARTER.–That it is not important what

open , visible , notorious and uninter- interest in the property, which it was diced appellants. line of road was in contemplation when the in
rupted possession as Gallagher has shown. important to him should be protected. The same principal intendedto be as. strument was executed , the line as constructed

Even if this action canbe maintained That he might do so it is expressly pro serted in theappellant's second instruc- is within the limits of thecharter ofthe company;

by a person who has previously sued in vided in the deed : “ It is understood tion, andwhich was refused , is declared other limitationswere intended,they should have
ejectment to recover the same land and agreed by and between said parties, in the fourth of their instructions, which been distinctly specified in the instrument.- [ED.

whilst that suit is pending, appellee has that said Kirby ( appellee) is to have, was given, and it was entirely unneces

LEGAL NEWS. )

failed to make out a case ,and the judg. during the time said Nichols shall be sary to repeat it . The refusal to do so,
Opinion of the Court by ScHoLFIELD, J.

ment of th3 court below is reversed . trustee as aforesaid , full right, power and is at least, no cause for reversal . LewisW. Ross having commenced an

Judgment reversed . anthority to carry on the business of said So far, we perceive no important error action of ejectment against the Chicago,

store in his ownname; to have his signs in the record. There remains, however, Burlington and Quincy Railroad Compa

SUIREME COURT OF ILLINOIS. out as such owner; to sell the goods to be considered the question of dam ny to recover possession of a strip of

OPINION Filed Oct. 11 , 1875.
therein contained , and in said schedule ages. Notwithstanding the remittitur ground occupied by it for its right of way

CYRUS F. MILLER et al. v. RICHARD D. KIRBY.
mentioned , to receive the proceeds of made at the instance of the court, the across a certain tract of land owned by

sales of said goods, and to have the man- judgment still exceeds any actual dam- him at Lewiston, in Fulton county. TheAppeal from Superior Court of Cook .

TRESPASS - TITLE - POSSESSION – RULE AS TO
agement of said business in the same ages proved . It is true, the question is present bill was filed to enjoin further

VINDICTIVE DAMAGES .
manner as a retail jewelry business is for the jury to determine from the evi- proceedings in that suit and to enforce

1. TRESPASS It surely cannot dence whether there are such circumstan- the conveyance of the strip of groundinPoss ESSION . – That the
generally carried on.

TITLE -
plainutl,in such cases,must show that atthe tinse be insisted that this provision is incon- ces of aggravation as to justify vindictive question by Ross to the company. The

when the injury was commitied he had an actual sistent with the actual possession of the damages; and when the evidence rea. decree of the court below was in conform

of constructive posteriorof the property and property by appellee. Itisplainly im- sonably tends to sustain their finding in ity with the prayer of the bill.

tual possession without the consentor even ad possible that it could be practically car- that respect, we will not reverse for the The Chicago, Burlington and Quincy

verse w the real owner. is sufficient as against ried out without an actual possession. mere difference of opinion we may en. Railroad Company. derives whatever

wrong-doer, or one who can show no better Whatever possession, then, it was de- tertain as to the weight of theevidence ; rights it may have in the right of way

2. EQUITABLE INTEREST. — The court considers signed Nichols should have, must have but the jury are no more at liberty on referred to by conveyance from the Peo

the rightof a person having an equitable interest been simply constructive, the sole pur this question than on any other to actria and Hannibal Railroad Company to

3. Sale - Fraud. - The question of impeach pose ofhis appointment, and the extent without evidence, and when it is clear to Jay andfromJay to itself; and the first

ing A sale for fraud is discussed . oftheauthority vested inhim being to our minds they havedoneso, wehave objection taken to the decree below is,

is thatvindiclive or exemplary damagesshould businessand applied theproceeds of his aside.
4. RULE AS TO VINDICIIVE DAMAGES --Therule see that appellee faithfully carried on his no alternative but to set their finding that the Peoria and Hannibal Railroad

Company never had any legal existence.

was done wantonly or wilfully .– [ED. LEGAL sales to the payment of the notes The rule recognized by our previous The objection is not as to the mere reg .

NEWS )
The evidence moreover showsthat, in decisions is, that vindictive or exem- ularity of the corporation, but it is that

Opinion bySCHOLFIELD, J.
fact, Nichols never had the actual pos plary damages should not be awarded what assume to be the charter of that

About the first of June, 1873, Charles session of the goods ; but it was always unless the injury complained of was company, was and is no law, because en

than one line of road .
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was exe

acted at a special session of the General than one subject that is the location thereof where the same or any part been within the contemptation of the

Assembly convened by the Governor, nd construction, etc. , of more than one thereof may come in contact wit any parties when this instrumen

and not embraced in the purposes enu- line of road. such road ; to issue bonds bearing any cuted, it may, on the other hand, be said

merated in his proclamation for which The same objection was argued in The rate of interest, not exceeding ten per it may also be presumed to have been

the special session was convened . Belleville, etc., R. R. Co. v. Gregory , 14 cent . per annum and to mortgage, sell or within their contemplation that this

The act under which the “ Peoria and III . , 28, and overruled, and what was lease their said railroad and its equip- provision might be, subsequently,

Hannibal Railroad Company " claimed there said on this point is equally appli- ments, rolling stock , station houses, or changed . So the only way to have

to be incorporated was enacted at the cable here. The court said : “ The first any portion or part thereof. made time certainly of the essence of

special session ofthe General Assembly , inquiry here is, does this law embrace The sixth section is as follows : “ This the contract, was to have inserted a stip

which convened Feb'y 9, 1854 , and was more than one subject ? The subject of act shall not, in any respect , affect the ulation to that effect.

approved on the24th day of that month this law is the incorporation of a railroad subscriptions of stock voted or subscrib The case cited relating to common

( Laws of 1854, p. 237 ) . It was entitled company. No other subject is intro- ed by any county , city , corporation or highways was governed by an express

" An Act to amend an act entitled 'An duced into the law, and but onecompany persons. The said company may com- statutory provision, and on that account

Act to incorporate the Macomb, Ver- was created by it . But it was urged mence the work on said road within has no application here.

mont and Bath Railroad Company," ap- that two roads were authorized to be three years ; and if any division thereof The cases holding parties relieved from

proved Feb'y 11 , 1853. Among the pur constructed by the law, if this extension be completed within eight years after like obligations with that of Ross, where

poses enumerated in the proclamation is sustained . Even admitting that this the passage of this act , then this act to the evidence shows there was a subse

of the Governor for convening the Gen- would make the law obnoxious to the remain in full force and effect, together quent abandonment of the enterprise,

eral Assembly at the time, were the fol. constitutional objection , the fact does with the several acts to which this is an would be in point if the evidence here

lowing : " To amend charters of towns, not sustain the objection. With the examendment. ( Private Laws of 1857 , supported that theory, but in our opin

cities, railroads, ferries, dykes and plank tension to Alton, there will be but one 619. ) ion it does not .

roads and to extend the same." ( Legis- continuous road , and that on a much At, and long prior to , the date of this Work was done at different places

litive Journal,2d Session , 18 GeneralAs- straighter line than many other roads in enactment, Ross was a stockholder in along the line of the road , according to
sembly, p . 18. )

the State. If weare to look at the line the Peoria & Hannibal Railroad Com the evidence, commencing in 1854, in

The question is, therefore, was the act of road authorized to be constructed,for pany . He was one of the commission small quantities, every year until in

of Feb'y 24th , 1854, what, by its title, it the purpose of determining whether the ers named in the act of February 24, 1862, when it was completed from Can

professed to be ? bill embraces more than one subject, we 1854 to solicit subscriptions to its capital ton to Lewiston. Ross remained a direc

By the first section of the act of Feb'y shall find the law as free from objection stock , and he was active and zealous in tor in the companyuntilin 1864, and the

11 , 1853 , the persons therein named were as most others of a similar character, this capacity in promoting the success of organization was kept up until after

incorporated by the name and style of andmuch more than some others. Take, the company's undertaking. 1869, when the road was completed from

the “ Macomb,Vermont and Bath Rail- for instance , the Illinois Central Rail It appears that the act of February 14, Lewiston to Rush ville . After the com

road Company ” and empowered to lo- road Company providing for the con- 1857, received his express approval , and pletion of the road to Lewiston in 1862,

cate, construct and maintain a railroad , struction of a main trunk and Chicago from 1862, in April , he was, for the per work was for some time suspended, but

etc., commencing at the town of Macomb and Dubuque branches, the former of iod of two years, one of the directors of there is not a particle of evidence show

in the county of McDonough, running which projects from the main road over the company, during which time he au- ing an abandonment of the enter

from thence on the most eligible route two hundred miles from its terminus at thorized and approved of acts done by , prise. On the contrary efforts were

to the town of Vermontin the county of Chicago, presenting the same objection and on behalf of, the company, having being made and renewed at different

Fulton , and from thence on the most in a much higher degree. * Should their only legal sanction in the provis- intervals, to secure additional means and

eligible route to the town of Bath in the we hold this law to be unconstitutional ions of that act. He is , therefore, not enlist the aid of those whose influence

county of Mason . The seventeenth for the reason urged , but few railroad only bound by implication as a stock would insure success. Work also seems

section of the same act also authorized charters in the State could survive the holder, to the act of acceptance of the to have been done occasionally. The

the company to extend their railroad test. " We can not now reconsider the company, but also expressly by his own line was run across the property of Ross

from Macomb to a point opposite or at rule of construction then announced . It acts as a director, in exercising the pow. substantially where the road is now

the city of Burlington in the State of has ever since been accepted and acted ers and privileges conferred by the act . built ; estimates, profiles, etc. , weremade,

Iowa, on the most eligible route, and to upon as the correct exposition of the Nor do we think the adoption of this and it seems to have been regarded by

also extend their railroad from Bath , in clause of the constitution involved. See admendment worked such a fundamen . the president and engineer of the com

Mason county, to some point that might also City of Ottawa v. The People, ex, tal changein the charter ofthe company pany that the road was located there,

be agreed upon on the Petersburg and rel., 48 Ii ., 233. It can not be claimed as could be held to release individuals as we infer from the evidence, as

Springfield Railroad . (See Private Laws that, by the charter of the Peoria and from their obligations to it , upon the early as in 1861 or 2. Ross himself may

of 1853, p . 20 , et seq.) Hannibal Railroad Company, the con- ground that it thereby became a new not have actually knownof this location,

It was enacted by the first section of struction of two or more distinct and and essentially different corporation . but he does not pretend to have been

the Act of February 24 , 1854, that the independent lines of road were contem . The cases of Sprague v . Ill. R. R. Co. et ignorant of the fact that the organization

name of the “ Macomb, Vermont & Bath plated ; the authority was merely to al., 19 III ., 177 ; II . R. R. Co. v. Zimmer, of the companywas keptup ; that efforts

Railroad Company be changed, and that construct, etc., one or more extensions 20 Id . , 657,are in point and sustain this were being made from time to time to

hereafter said company be known and of the principal line in different direc- view . complete the road to Rush ville ; that the

called by the name and style of the tions, as in the illustration given in the The case of Fulton county v . Marsh , hopes of its completion was not aban

Peoria & Hannibal Railroad Company, opinion from which we have just quoted . 10th Wallace , 676, cited as holding dif- doned, and the probability that the road,

and that said company be authorized The proof of acceptance of the various ferently is not analogous. There the if constructed , would run not far from

and empowered to survey, locate, con- amendatory acts by user, etc. , under subscription was made to a corporation where it was built , yet he made no effort

struct, and fully complete and operate them , is ample. Indeed , no question is which was subsequently divided and to cancel the instrumenthehad executed

an extension of their said railroad from raised in argument on this ground. made into three corporations, one of obligating himself to convey the right of

the town of Vermont, in the county of An instrument, of which the following which claimed the benefit of the sub- way, gavenonotice that hedid not intend

Fulton , by way of Lewiston and Canton, is a copy, was executed and delivered to scription . Here the unity of the origi. to be bound by its terms,but permitted

in said county, to the terminus of the the railroad company by Ross : nal corporation is not disturbed. It is the company to retain this instrument

Pevria & Bureau Valley Railroad , at or “ Know all men by these presents that merely allowed to construct its road by and complete the construction of the road

in the city of Peoria, and from the town I, Lewis W.Ross, of Lewiston, Fulton sections, and appropriate the proceeds over his property before he made known

of Vermont aforesaid, by the way of county, Illinois, in consideration of one arising from subscriptions to the pay- a single one of the many objections now

Rushville, in Schuyler county, and dollar to me in hand paid by the Peoria ment of expenses incurred, according to alleged against their rights under the

Mount Sterling, in Brown county, to a and Hannibal Railroad Company,the re- the locality in which the subscriptions instrument. Even if such time had

point on the Mississippi river, as nearly ceipt of which is hereby acknowledged, were made. This was doubtless design- elapsed as to authorize him to revoke

as practicable, opposite the city of Han- do hereby agree to release and convey ed to stimulate local aid . It was clearly the offers contained in the instrument,

nibal, in the State of Missouri. By the unto said company, the right of way for auxiliary to the main design of the orig. it was for him to determine whether he

fifth section it was provided that the said railroad over any land or town lots inal organization , and therefore, wheth- would do so or not , and it would seem,

company should not be required to con- owned by me in Fulton county, Illinois , er it was the wisest policy that could under the circumstances proved , that

struct the line of their road from the except those having buildings on the have been adopted under the circum- good faith would have required that he

town of Macomb to the town of Bath ; line, and to execute and deliver to said stances, it is unnecessary for us to in should have given notice to that effect,

and that the work on said extended rail company a proper release and convey : quire. before the company had taken posses

road should be commenced within five ance of the same as soon as the said road Wedo not comprehend the force of sion of his property , so that it inight

years and completed within eight years is located. In testimony whereof I have the distiction attempted to be drawn be- have adopted another location, or taken

after the passage of the act. hereunto subscribed my name and af- tween the duties and liabilities of Ross proceedings to condemn this property

The act of February 11 , 1853 , con- fixed my seal this 26th day of June, A. as a stockholder and as an individual , before rendering itself otherwise liable.

tained seventeen sections, and by the D. 1854." when applied to the enquiry before us. We do not consider the question im

act of February 24, 1854, five of these (SEAL.] LEWIS W. Ross." We cannot understand how Ross , as a portant, what line of road was in con

the 2d, 3d , 4th , 5th and 6th -- were ex It is contended, because the road was stockholder and director in the Peoria templation when this instrument was

pressly repealed , but the remaining sec not completed within eight years after and Hannibal Railroad Company, can be executed. The line as constructed is

tions, except in so far as they were in the passage of the act of Feb. 24 , 1854, regarded as accepting an amendment to within the limits of the charter of the

consistent with the provisions of that as required by the 5th section of that its charter, and at the same time pro company, and as in regard to time, so in

act, were left in full force.
act, and because, also, by a subsequent testing against it as an individual . Hav- this respect, if other limitations were

Wedo not feelauthorized to hold as a amendment to its charter, the company ing by his own personal acts accepted intended , they should have been dis.

matter of law that the entire purpose were allowed to divide the line of road and assisted in fastening this amend tinctly specified in the instrument. It

and scope of theactof February 24, 1854, into sections, and to complete it in that ment upon the company, to what prin was perfectly competent for him in that

is so foreign to the objects embraced by way , the promise contained in this in- ciple of equity can he appealfor the way io impose what restrictions or lim

the act of Feb. 11 , 1853, that it cannot strument ceased to be obligatory, purpose of his being relieved from his itations he pleased.

be held to be an amendment of that An amendatory act entitled , “ An act private obligations to the company on There is one other circumstance to be

act. Its leadingobjects might all still be to amend an act entitled an act to incor- account of thechange thus wrought in noticed tending strongly in our opinion

attained under the charter as amended porate theMacomb, Vermont and Bath its charter ? His mouth is closed . He to show that Ross is not equitably enti

-not necessarily, it is true, but possibly Railroad Company," was enacted by the can not be heard to say upon well - set . tled to recover the possession of the

-and some of them were entirely un- legislature and approved Feb. 14 , 1857. tled principles of equitable estoppel that right of way, even if we could regard

affected by the amendment. Precisely By the fourth section of this act, it was the corporation has ceased to be that to the question of his right to damages

how far the original purpose of a statute provided that the Peoria and Hannibal which he became obligated. against the company , open .

may or may not be changed by an en- Railroad Company should have the right The time specified for the completion Some short time subsequent to the

actinent professing only to be an amend by its directors, to divide the route of its of the road in the fifth section of the act completion of the road over his proper

ment, we will not undertake to say. The road, runningfrom Peoria to Hannibal, of Feb. 24, 1854, was not irrevocable. It ty,he commenced two suits against the

legislative deterinination in this respect in divisions ; to let, construct and oper- was competent for the legislature and Chicago,".Burlington and Quincy Rail

cannot in any view be disregarded , un ate any of such divisions, and also to the company to change it at any time by road Company which was then and still

less it is clearly wrong, and that is not call in installments on stock from stock mutual consent. The State alone could is in possession of the road . One in

established toour satisfaction in the holders interested , in or near the line of take advantage ofa failure in this re ejectment for the possession of this right

present instance. such divisions so to be constructed, and spect on behalf of the company , and , if of way , and the other trespass q . c. 1. for

A further objection to the constitu- apply the same on such part so to be it should chose to waive its rights on damages to his real estate, sustained in

tionality of the charter of the Peoria & built and operated ; and itwasalso there that account, no one else could com the construction of the road. These

Hannibal Railroad Company as constitu- by empowered to unite its road with plain. While it may be said that the suits were dismissed by him , pursuant

ted by the various amendatory statutes, any other road, now or hereafter con- time within which the road was to be to an understanding ihen had with

insisted upon is, that it embraces more I structed at its termini, or any point Icompleted may be presumed to have I those representing that company.
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C. DEARING.

witnesses swear that the agreement was tory thebank may take, receive, reserve, wholly by the local law upon the sub- tervenes exclusively in this class of

the company was to make a cattle pass or charge a rate pot exceeding seven per ject. This, in the State of New York, cases, the authority of the state retires

for Ross on this ground, under the rail- centum , and such interest may be taken would, in all such cases, render the con and lies in abeyance until a proper oc

road and Ross was to dismiss the suits in advance, reckoning the days for tract a nullity , and forfeit the debt. Such casion for its exercise shall recur. Gil

and make a deed of the right of way to which the note, bill, or other evidence the court of appeals held to be the law man v. Philadelphia , 3 Wall. , 713 ; Ex

the company. of debt has to run . And the know- of this case , and adjudged accordingly . parte McNeil , 13 Wall. , 240 .

Ross and other of the witnesses dis- | ingly taking, receiving, reserving, or Neither of these views can be main The power of the States to tax the

agree with so much of this as relates to charging a rate of interest greater than tained. The collocation of the terms in existing national bank lies within the

the making of the deed. That thesuits aforesaid, shall be held and adjudged a question does not gramatically require category last mentioned.

were to be dismissed and the cattle pasw forfeiture of the entire interest which such a construction. Viewed in this It must always be borne in mind that

to be made to the satisfaction of Ross, the note, bill , or other evidence of debt light, the phrase is as much applicable to the Constitution of the United States,

there is no controversy . Ross says his carries with it, or which bas been agreed both the foregoing clauses as to the next “ and the laws which shall be made in

understanding was, the making of the to be paid thereon . And in case a great preceding one. The point to be sought pursuance thereof,” are “ the supreme

cattle pass was to go in reduction of his er rate of interest has been paid the per is the intent of the law-making power. Ilaw of the land," ( Const. , art. 6 ), and

claim of damages. Upon this hypo. son or persons paying the same, or their The offense of usury under this section that this law is as much a part of the law

thesis, was not this a distinct abandon- legal representatives, may recover back, is as great, where the local law does not, of each State, and as binding upon its

ment of any right which he might have in any action ofdebt,twice theamountof as where it does define the rate of in- authorities and people, as its own local

had to the possession of the property, | interest thus paid from the association terest. The same considerations apply constitution and laws.

and an election to take his damages in taking or receiving the same ; Provided, in both cases . Why should Congress In any view that can be taken of the

stead? The pass cost $800, was made That such action is commenced within punish in one class of cases, and , so far 30th section, the power to supplement it

for the sole accommodation and con- two years from the time the usurious as its action is concerned, exempt ' in the by State legislation is conferred_neither

venience of Ross, and, of course , upon transaction occurred. Butthe purchase, other ? Why such discrimination ? The expressly nor by implication. There is

the hypothesis that the right to the pos. discount, or sale of a bona fide bill of ex . result would be that in Pennsylvania, nothing which gives support to such a

session of the property , where it was change, payable at another place than where the contract would be void , only suggestion.

made, was in the company. Heinduced the place of such purchase, discount, or as to the unlawful excess, the bank There was reason why the rate of in

the company to expend this money with sale ,atnot more than the current rate would lose nothing but such excess, terest should be governed by the law of

the understanding it should have the of exchange for sight drafts, in addition while in New York , under a contract the State where the bank is situated,

benefit of it in his claim for damages. to the interest, shall not be considered precisely the same, except as to the iden- but there is none why usury should be

Shall he now be allowed to defeat this as taking or receiving a greater rate of tity of the lender, the entire debt would visited with the forfeiture of the entire

by taking the whole property ? We interest,"
be lost to the bank . This would be con- debt in one State and with no penal con

think in equity this can not be allowed . The facts of the case are few and sim . trary to the plainest principles of reason sequence whatever in another . This, we

In every view we have been able to ple . On the 2d of September, 1874, it and justice . think, would be unreason and contrary

take of the case , we think the equities was agreed between the parties that A purpose to produce or permit such a to the manifest intent of congress .
are in favor of the company.

Dearing should make his promissory state of things ought not to be imputed Where a statute prescribes a rate of in

We have not discussed the right of the note to one Deitman for $ 2,000, payable to Congress, unless the circumstances are terest, and simply forbids the taking of

Chicago, Burlington & Quincy Railroad one month from date, and that the bank so cogent as to render that result inevit- more and more is contracted for, the

Company as distinct from those of the should discount the note for Dearing at able . contract is good for what might be law

Peoria & Hannibal Railroad Company, the rate of interest of ten per cent. per We find nothing within the scope of fully taken and void only as to the ex

and no question is made in that respect. annum. This agreement was carried the subject of that character. cess . — Burnbisel v. Wright, Assignee , 22

Wehave assumed that by the effect ofthe out. The bank received the note and The second proposition—that the State Wall . , ( now in press ) ; German v . Cal.

several conveyances the Chicago, Bur- paid to Dearing the sum of $1,981.67, law, including its penalties , would apply vert, 12 Sarg. & R., 46 . Forfeitures are

lington & Quincy Railroad Company oc- The discount reserved and taken was if the first proposition be sound - is not favored in the law .Courts always in

cupies the same position the Peoria & $18.33. The rate of interest which the equally untenable . If the construction cline against them . - Marshall v. Vicks

Hannibal Railroad would if no convey- bank was legally authorized to take was 7 contended for were correct the State law burg, 15 Wall. , 156. When either of two
ance had been made.

per cent. per annum . The excess re- would have no bearing whatever upon constructions can be given to a statute ,

The decree is affirmed . served over that rate was $ 5.50. Dearing the case . and one of them involves a forfeiture,

J. S. WINTER, Atty for Appellant. failed to pay the noteat maturity. The The constitutionality of the act of 1864 the other is to be preferred . - Vattel,

JUDD & WHITEHOUSE, Attys for Ap- bank thereupon sued him in the Su. is not questioned. It rests on the same 29th Rule of Construction .

pellee. perior Court of Buffalo . He answered principle asthe act creating the second Where a statute creates a new offense,

that the agreement touching the discount bank of the United states. The reason and denounces the penalty, or gives a

UNITED STATES SUPREME COURT. was usurious, corrupt and illegal; that it ing of SecretaryHamilton and of this new right and declares the remedy, the

No. 502 - OCTOBER TERM, 1875. avoided the note , and that he was in court in McCulloch v . Maryland, (4 punishment or the remedy can be only

no wise liable to the plaintiff. The Wheat., 316, ) and in Osborne v. The that which the statute prescribes. - Staf

THE FARMERS AND MECHANICS NATIONAL BANK, court sustained this defense, and gave Bank of the United States, (9 Wheat., ford v. Ingersoll, 3 Hill, 38 ; First Nat.

of Buffalo , plaintiff in error, v. PETER
judgment for the defendant. 708, ) therefore applies. The national Bk . of Whiteball v . Lamb, 57 Barb., 429.

In error to the Court ofAppeals of the State of New At a general term of that court, the banks organized under the act are in The 30th section is remedial as well as

York.
judgment was affirmed and the judgment struments designed to be used to aid the penal, and is to be liberally construed to

RATE OF INTEREST CHARGEABLE BY NA- of affirmance was subsequently afirmed government in the administration of an effect the objectwhich Congress had in
TIONAL BANKS. by the courtof appeals. important branch of the public service. view in enacting it.-Gray v. Bennet, 3

1. The rate ofinterest chargeable by each bank No searching analysis is necessary to They are means appropriate to that end . Met. , 539.

is to be that allowed by the law of the State or eliminate the several provisions of the Of the degree of thenecessity which ex
territory where the bank is situated . The 46th section of the banking act of

2. Whep by the lawsof the State or territory a section to be considered, to develop the isted for creating them Congress is the February 25, 1863, 12 Stat., 679, declared

different rate is limited for banks of issue organ : true meaning of each ,and to draw the sole judge. that reserving or taking more than theized under the local laws, the rate so limited is
conclusions from all of themproper

allowed for the national banks .
Being such means, brought into exist interest allowed should " be held and

3. Where no rate of interest is fixed by the laws taken together. ence for this purpose, and intended to adjudged a forfeiture of the debt or de
ofthe State orterritory ,thenational banks may ( 1 ) The rate of interest chargeable by be so employed, the States can exercise mand." In the act of1864 the forfeiture

charge at a rate not exceeding seven per cent.per each bank isto be that allowed by the no control over them , nor in anywise of the debt is omitted, and there is sub

4. Such interest may be reserved or taken in law oftheState or territory where the affect their operation, except in sofar as stitutedfor it theforfeiture of the inter
advance . bank is situated.

Congress may see proper to permit. est stipulated for, if it had only been
5 Knowingly reserving, receiving, or charging (2 ) When by the laws of the State or Anything beyond this is “ an abuse, be- reserved , and the recovery of twice the

held and be adjudged a forfeiture of theinterest territory a different rate is limited for cause it is the usurpation of power amount where the interest had been
which the note, bill, or other evidence of debt banks of issue organized under the local which a single State cannot give.” actually paid.

carries with it, or which has been agreed to be laws, the rate so limited is allowed for Against the national will .“ The States
paid thereon ." In the Revised Statutes of the United

6.If a greater rate has been paid, twice the the national banks. have no power, by taxation or other States of the 22d of June, 1874 , 1011 , the

amount so paid may be recovered back, provided ( 3) Where no rate of interest is fixed wise , to retard, impede, burthen or in provisions of the 30th section of the act

suit be brought within two years from the time by the laws of the State or territory , the any manner control the operation of the of 1864 are divided into two sections,

2. The purchase,discount, or sale of a billof national banksmay charge at a rate not constitutionallaws enactedbyCongress andthe language issochanged as to ren

exchange,payable at another place, at not more exceeding seven per cent. per annum . to carry into execution the powers vest- der impossible in that case the same con
than the current rate of exchange on sight drafts, ( 4 ) Such interest may be reserved or ed in the general government.” — Bank struction as that ofthe 30th section con

in addition to the interest, shallnot be considered
as taking or reserving a greater rate of interest | taken in advance. of the U. S. v. McCullough , Supra ;Wes- tended for by the counsel of the defend

than that permitted .
( 5 ) Knowingly reserving, receiving, or ton and others v. Charleston, 2Peters, ant in error in this case .

8. ACT CONSTITUTIONAL.– That the national charging " a rate of interest greater than 466 ; Brown v. Maryland, 12. Wheat. , In the “ act to amend the usury laws

9. TAKING MORE INTEREST THAN ALLOWED BY aforesaid shallbe held and be adjudged a 419 ; Dobbins v. Erie county , 12 Wheat. , of the District of Columbia," of the 22d

LAW . - The court construes the provisions of the forfeiture of the interest which thenote, 419.

act relating to the penalty for taking morethan bill , or other evidence of debt carries
of April, 1870, ( 16 Stat. , 91 , ) it is provided

The power to create carries with it that six per cent. per annum shall be

was entitled to recover the principal of the note . with it , or which has been agreed to be the powerto preserve. The latter is a the lawful rate of interest , but that par

sued upon less the amountof the interest unlaw- paid thereon ." corollary from the former.
fully reserved . — ED. LEGAL NEWS. ) ties may contract for ten per cent.. and

(6 ) If a greater rate has been paid , The principle announced in the authori- that if more than ten per cent. be con

Mr. Justice SWAYNE delivered the twice the amount so paid may be recov- ties cited is indispensable to the efficien - tracted for, the entire interest shall be

opinion of the Court . ered back, provided suit be brought cy , the independence,and indeed to the forfeited, and that only the principal

Thequestion presentedforourdeter: within two years from the time the usu- beneficialexistence ofthe generalgovern debtshallberecoverable. It is further
mination involves the construction of rious transaction occurred . ment. Otherwise it would be liable, in declared that if the unlawful interest

the provisions of the national bank act (7 ) The purchase , discount, or sale of a the discharge of its most important trusts, has been paid it may be recovered back ,

ofCongressofthe3dofJune, 1864 , 13 bill ofexchange,payable at another to be annoyedand thwarted bythewill provided it be sued forwithin ayear.

Stat., 99, upon the subjectof the interest place, at not more than the current rate or caprice of every state in the Union. It is declared in the last section that

to be taken by the institutions organized of exchange on sight drafts, in addition Infinite confusion would follow. The this act shall not affect the banking act

under that act . to the interest, shall not be considered government would be reduced to a pitia of 1864 .
The plaintiff in error is one of those as taking or reserving a greater rate of ble condition of weakness . The form This later legislation shows the spirit

institutions. The 30th section of theact interestthanthat permitted . might remain ,butthe vital essence would by which Congress was animated in pass

declares " that every association may These clauses, examined by their own have departed. In the complex system ing the 30th section of the acthere un

take, receive, reserve,and charge on any light, seem to us tooclearto admit of ofpolitywhich obtainsinthis country, der consideration, and is not without

loan or discountmade, or uponany note, doubt asto anything to which they re- the powers of government may be di- value as affording lightwhereby to ascer

bill of exchange, or other evidences of late. They form a system of regulations. vided into four classes :

debt, interest at the rate allowed by the All the parts are in harmony with each Those which belong exclusively to the there could otherwise be any doubt upon
tain the true meaningof thatsection, if

laws of the state or territory where the other, and cover the entire subject. States.
the subject.

bank is located , and no more, except But it is contended that the phrase, Those which belong exclusively to the This section has been elaborately con

that where by the laws of any state a “ a rate of interest grea er than afore- national government. sidered by the highest court of Massa
different rate is limited for banks of said ,” as it stands in the context, has Those which may be exercised con- chusetts, of Pennsylvania, of Ohio , and

issue organized under state laws, the reference only to thepreceding sentence, currently and independently by both . of Indiana. Davis, Receiver, v. Randall,

rates so limited shall b : allowed for as which relates to banks where no rate of And those which may be exercised by 116 Mass.,547 ; Central Nat. Bk. v . Pratt,

sociations organized in any such state- interest is fixed by law, and that hence the States, butonly th the consent, Id ., 539 ;Second Nat. Bank of Erie o.

under this act . And when no rate is it leaves the consequences of usury, express or implied, of Congress.
Brown, 72 Penn . Rep. , 209 ; First Nat.

fixed by the laws of the state or terri . I where such rate is fixed, to be governed Whenever the will of the nation in
( Continued on page 56.)
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AT Nos. 161 AND 163 FIFTH AVENUE.

TLBMS :

OFFICERS .

ANNUAL MEETING.

CHICAGO LEGAL News.ceivedfrom Mr.Freeman advancesheets American Digests, 30 vols.,English Peri- scriptions, and thirty-four certificates of

61 vols.; American Constitutional Law , There have been no forfeitures of stock

ports, which are now being run through 11 vols. Leading Casesand Trials, 23 during the year,andtheactualmember
LeI bincit .

the press and will soon make their ap : vols.; Civil Law , 13vols.; Legal Biogra- ship of the Institute, at this date is three

pearance . phy (Eng. and Am. ) , 23 vols . hundred and fifty ( 350 ). During the

MYBA BRADWELL, Editor. All the current volumes of English and past fiscal year your secretary has drawn

HOMESTEAD AND DOWER.-The home- American Reports and the latest text upon the treasurer eighty -two (82) orders

stead laws of1851 and 1857 exempted books, English and American,weread- numbered from 160 to 241 inclusive ,forCHICAGO : NOVEMBER 6, 1875. the homestead in favor of the widow ded as soon as found in the market. Our the payment of obligations incurred by

and family from sale,forthepayment very full department of legal periodicals the Institute. The corresponding vouch

of debts of the deceased owner, but did
was regularly kept up. ers for which are herewith submitted.

Published EVERY SATURDAY by the

not exemptit tothewidowasagainst our library is nearly 7,300. All purchas- $8,204.57, of which amount $6,036.13 has
The total number of volumes now in These orders amount in the aggregate to

CHICAGO LEGAL NEWS COMPANY, the heirs." She took as againstthose on

ly her dower in the land. By R. S. ,
es have been made for cash, at the best been expended for books, the remainder

1874,81, title " Exemptions," the home discountswe could obtain , of our city $ 2,168.44beingformiscellaneous expen
TWO DOLLARS per annum, in advance stead is further exempted fromthe booksellers as wellasof outside firms. ses,such assalary of assistant librarian ,

laws ofdescent and devise.” Inproceed- added and a full set ofthe Law Journal etc., etc. Schedule A,, annexed to this
Single Copies, TEN CENTS ,

A duplicate set of Illinois reports was insurance, binding of books, shelving,

ings by the personal representative to

sell lands forthe payment of debts of the reports, the English Jurist, and the report,presentsadetailed statement of

We call attention to the following deceased, and in proceedings for parti- Weekly Reporter, will be found on our these disbursments, with the names of
.

the different persons in whose favor oropinions, reported at length in this issue : tion , where both dower and homestead

rightsexist in one of the parties, serious of themembers of theInstitute that a
The board considered it in the interest ders have been drawn , together with

REMOVAL OF CAUSE FROM STATE TO questions present themselves. For ex. dates and amounts.

FEDERAL COURT. - The opinion of the ample :
copy of Peltzer's Atlas be acquired , and Respectfully submitted .

1. Is the widow entitled to dower and been presented by the Hon. J. D.Ward ,

the same
United States Circuit Court for the Nor

was purchased. Books have JOHN J. KNICKERBOCKER,

thernDistrictof Illinois , byBLODGETT, homestead rights, or is her rightto both the Hon. B.G. Caulfieldand George8:

Secretary

Dower.” )
J. , construing the act of 1875, providing 2.If the former, should thedowerbe dlerandM. D.Ewell,a copy of thecounWilliams, and Messrs. Goudy and Chan

for the removal of cases from Stateto firstallottedto thewidow , andthenthe cilproceedings of 1873-4 ,by J. K.C.For- D.J. Schuyler, and D. L. Shorey were

J. H. Bissell, J. S. Cooper, J. L. High ,

Federal courts. The learned judge held, homestead set off out of the remainder; rest, city clerk ;theMinois Lawsby the appointed a Committee to nominate offi

in the case before the court, that it was of all therealestate for dower and the Hon. Judge Moore; the Public Laws of cers for the ensuing year.

improperly removed from the State to use of one thousanddollars' worth of Rhode Island by the Secretary of State The persons reported by the Commit

the Federal court, and remanded the the remainder. Or, should the home of that State,and several volumes by the teewere elected as follows:

undersigned
President - Thomas Dent.

case to the Superior Court of Cook steadbe set off first, and dower equal in

a part equal to one-third of the remain all these donors. I must especially ac
The thanks of the Institute are due to First Vice- President--Ed. A. Small .

county, from whence it came. This Second Vice - President - W . I. Culver.
der be allotted.

opinion will commend itself to the pro
Secretary - E . B. Sherman.

I would like to have the opinion of knowledge the kindness of N. L. Free

Treasurer - William H. Holden.

fession .
the News uponthese questions. And man, Esq., in presenting us regularly

Librarian - Julius Rosenthal.

the jointcommitteeonrevision appoint- transmitting to us unpublishedvolumes
with the volumes of his reports and

LANDLORD - TENANT - POSSESSION.-The Manager:-D. L. Shorey, George Gard

edin 1873might also arise and explain in advance sheets. The 76 volumeof per, H. K. Whiton, Joseph E. Smith ,

opinion of the Supreme Court of this the meaning of 2 36 above referred to .

State, by WALKER, J. , as to the power of
* * Illinois Reports isnowfound complete William A. Barnum , Franklin Derrison,

on our table, in advance. We obtained E. A. Otis, William R. Page, and Thom

a tenant to contract to effect the posses Will some member of the joint com- from George S. Williams, Esq ., librarian as S.McClellan.

sion of his landlord without having first mittee give our correspondent the de- of the Supreme Court Library at Ottawa, On motion of J. J. Knickerbocker, it

surrendered the possession to him. sired information through the columns a box of briefs and arguments selected was voted that an assessment of $15 be

TRESPASS

from those which had accumulated in levied on each share of stock to defray
POSSESSION - DAMAGES .

of the LEGAL News ?

the Supreme Court building during the the expenses of the ensuing year,

The opinion of the Supreme Court of years 1872–3–4, and some briefs and ar On motion of Josiah H. Bissell, the

this State , by SCHOLFIELD, J. , as to what THE CHICAGO LAW INSTITUTE. guments have been contributed by our following resolution was passed :

members, but not as many as it is desir Resolved, That the Librarian and Ex

right a plaintiff must have in personal
able to have. Our membersare herewith ecutive Committee be instructed to pro

property in order to maintain an action The annual meeting was held on Mon respectfully requested to transniit to us cure, as far as practicable, copies of the

of trespass to recover damages for its in - day last, at the rooms of the Institute, in copies of their briefs andarguments, briefs in the reported casesin our Su

jury, and stating when vindictive or ex- the City Hall building. In the absence which are now themore valuable, asour preme Court,and arrange them for con

emplary damages should not be allowed . of the President and Vice-Presidents, notgive ( exceptin exceptional cases) arrangementsto procure copies of all

current volumes of Illinois Reports do venient reference, and also to make

R. R. CHARTER -- AMENDMENTS - CHANG- Secretary J. J. KNICKERBOCKER called the the points and references,and arguments briefs on file in the Supreme Court here
after.

ING NAME_CONSTRUCTION OF MORE THAN meeting to order, and nominated JOAEPH of counsel.

ONE LINE.—The opinion of the Supreme E. Smith as chairman pro tem .
The following volumes of American On motion of W. B. Blanke, it was

Court of this State, by SCHOLFIELD, J. ,
Reports were made by J. P. Wilson, our set :

Reports are still wanting to complete ordered that the incoming Board of

Managers be instructed to appoint a

settling several interesting questions treasurer, Julius ROSENTHAL, librarian , The 16th and 17th of Howard , the 1st committee of five to confer with the

relating to special acts, amending the and J. J. KNICKERBOCKER, secretary, as of Wallace, Jr., 1 to 5 inclusive , Gill and Board of County Commissioners with a

charters of railroad companies, defining

Johnson Maryland, 1 to 5 inclusive , 7 view to securing proper quarters for thefollows :

and 13 and 2 vols. of Aiken's Vermont, Institute in the county buildings about
the TREASURER WILSON'S REPORTS .powers of such companies and their and the 4th volume of Rhode Island , in to be erected .

authority to locate and construct more
To the Members of the Chicago Law Institute. all 18 vols.

than one line. Gentlemen : The undersigned, your These volumes have become very WHAT IS A GAMBLING HOUSE.—We take

Treasurer, respectfully reports the re- scarce, and I take this occasion to call the following abstract of an opinion of
WHAT INTEREST A NATIONAL BANK ceiptand disbursements forthefiscal upon the members of the Instituteto the Supreme Court of Iowa, from the

MAY TAKE.—The opinion oftheSupreme year ending this day as follows : notifiy the librarian whenever they may

Court of the United States by Swayne J. ,
know of a chance to buy any of these Times, of Dubuque, Iowa :

volumes. “ TheSupremeCourt, yesterday morn
construing the sections of the act of Cor- Cash on band at commence

ment of year.......
We have lost a few books during the ing, rendered a decision in regard to

gress relating to interest and stating $ 3,035.03
I would particularly mention gambling houses that will be of interest

what interest a national bankmay take. Onehalf of fines received 1,355.824 Sharswood'sBlackstone, 2 vols.; Black- to a large numberofreadersin all partsreceived

This opinion is of more than usual inter
well on Tax Titles, 1 vol., Dillon on Mu- of the State, and will create something

for assessments and stock in

est and arriving too late to appear in the stalments nic . Corp., 2 vols., 2d ed .; Burrel's Prac- of a commotion among the proprietors

6,765.00 tice, 2 vol .; L. R. 14 Eq. Cases, 1 vol. ofbilliard halls, pool-tables and the like.

place allotted for the opinions of the Su
Total receipts belonging to

For the purpose of a catalogue, we use In the case of the State v . Peter Book,

preme Court of the United States we in
Institute

an interleaved copy of the very valuable from Shelby District, the court affirmed

sert it elsewhere. . $11,155.853 NewYorklawlibrary catalogue,enter the decision of the court below . Several

ing the new books whenever they come indictments were filed against Book, but

Cash paid as per Secretary's in under the proper heads. one of which was sustained, and that

GOODRICH, THE DIVORCE LAWYER . — The Vouchers 8,220.77 Our department of English Reports is was that he kept a pool and billiard
Supreme Court adjourned without hav still very defective. Some ofthem have table ; on this count he was found guilty

ing passed upon the application of the Cash in Treasurer's hands become so scarce that it has become ex- and sentenced. He took an appeal to

committee of the bar association to strike belonging to Institute......$ 2,935.084 ceedingļy difficult to obtain them , and the SupremeCourt, believing that court

Bills against the Institute un then only at exorbitant prices. Others would reverse the decision, which makes

the name of A. Goodrich , the divorce paid, estimated ............. .$ 1,000.00 we have in abridged , mutilated and con- billiard playing, where the losing party

lawyer , from the roll of attorneys for un Thepresentinsurance upon the prop- densed American publications,and ought pays for the game, and also pool playing,

professional conduct. We suppose an erty of the Institute is $ 25,000, which to be replaced by full, original editions. gambling. This maynow be fully under

opinionmay be filed in the case at any passed Oct. 30, '75, has directed to be in- of American Statutes, and Session Laws. those interested must govern themselves

the Executive Committee, by resolution Still more defective is our department stood to be the meaning of the law , and

time during vacation . creased to $ 35,000. An assessment of $15 on each share of accordingly.”

Respectfully submitted. stock for the ensuing year, to defray the

THE RULE ON MR. WILBANKS . – Our John P. Wilson, Treasurer. current expenses and fill up thegaps of REFERENCE INDEX TO THE REVISED STAT

readers will be pleased to learn that the
our library, is probably all that is needLIBRARIAN ROSENTHAL'8 REPORT.

OF THE UNITED STATES - FROM
ed , and would recommend the same.

Supreme Court not only discharged the To the President and members of the Chicago Respectfully,
STATUTES TO SECTIONS. By Darius Ly.

Julius ROSENTHAL,

rule against Mr. Wilbanks for alleged
Law Institute :

man , of the office of the Secretary of
Librarian.

unprofessional conduct, but found that added to our library 1,250 volumes, con
Since my last yearly reportthere were

the Treasury. Boston : Little, Brown

SECRETARY KNICKERBOCKER'S REPORT. & Co. 1875 .

his conduct was strictly professional and sisting principally of American text. To the President andmembers of the Institute: This reference index will be a great

honorable. books, 101 vols.; English text-books, 97 GENTLEMEN : Your secretary would re- aid to any one using the Revised Stat

vols.; American Reports, 197 vols.; Eng: spectfully beg leave to submit herewith utes of the United States, as it will en

ILLINOIS REPORTS . — Mr. Freeman is lish Reports, 139 vols.; Irish Reports,81 his annual reportforthe past year.
vols. In all 417 volumes of reports.

pushing the publication of his reports

During the year just closed there have able him to find from what part of the

English Statutes, 7 vols.; American beentwenty -eight additions to themem- statutes at large any section, or part of a

with all possible dispatch . We have re- / Statutes, 31 vols.; Session Laws, 42 vols.; I berships of the Institute, by new sub- section of the revision, was taken .

RECEIPTS .

year.

DISBURSEMENTS .

UTES
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ACT - OBJECTIONS TO AMENDMENTS MUST

BE URGED BELOW-ESTOPPEL BY RECITALS

IN A POLICY.

OF II EARING CAUSES - IMPLIED WAIVER

LICATION - CO - PARTIES IN WRIT OF ERROR

HAS NOT JOINED. PLEADING BY CORPORATIONS BROUGHT IN AS

NOMINAL PARTIES - BY MUNICIPAL CORPO

um .

LIMITATION OF PROOFS.

INNOCENT PURCIIASERS WITHOUT NOTICE

[ The other points are the same as in discretion of the court to change the or ) by CRAIG , J. 5 pp.

rights. The evidence was very contra- release it ; and particularly , this cannot statutemaybe used interchangeab
ly

, as yer, this will constitute no excuse ; since

54

SUPREME COURT OF ILLINOIS. pellees, had bought the grain , and sent has declared to be a legal tender, in deed. Yet, it is so manifestly against

them warehouse receipts therefor. the payment of debts. And any ex: the interest of an old , helpless man.to

ABSTRACT OF OPINIONS FILED AT SPRING
Held, That while, in general, there cess in the payment of interest beyond surrender the present means of a com

FIELD, OCTOBER 13th, 1875. must be an actual delivery of personal the rate allowed by law, would not be fortable support, and accept, in lieu

property to constitute ownership, yet relieved of the objection of usury , be thereof, inere individual obligations to

Teutonio Life Insurance Co. v. Mary there are exceptions to this rule , and a cause of the contract under which it was maintain him , even if the obligors are

Mueller et al.--Appeal from Tazewell . warehouse receipt, in accordance with paid having provided for payment in his own children , that a court of equity

-Opinion by Scott, J. 4 pp. the usage of trade, as to public ware- gold , and the payment having been made should never act on the assumption that

SUBSTITUTION OF PARTIES UNDER PRACTICE ofownership, and carries the title to the
houses, is a sufficient delivery and proof | in currency. it has been done , unless the proof to that

3. Although usurious interest once effect is clear and convincing, which is

property. voluntarily paid cannot be recovered not the case here.

back , yet this rule does not apply where [ Case remanded, with instructions to

115.-- Richard Clark et al. v. Samuel Mar- the transaction hasnot been settled,and the court to require immediate posses

STATENENT.-Policy of insurance by the field.- Error to Champaign.-Opinion suit is brought for an alleged balance. sion to be given to the complainant,of

“ Bismark Bund , " on thelife of appellee's
by Scott, J. 5 pp.

In such case the debtor may defend by the lands, for his life. WALKER, J. , dis

husband. On the death of the insured, DISCRETION OF THE COURT AS TO THE ORDER claiming a credit for whatever usurious senting ]

suit was brought by the administrator. interest he has paid in the same trans

During the progress thereof, the admin
action .

153.- Peter Larisson et al . v. P. A. & D.

OF RIGIITS BY COUNSEL - SERVICE BY PUB .

istrator was dismissed from the suit, and 4. In pleading, the statement of the
R. R. Co. - Appeal from Logan.--Opin

the widow and heirs substituted as plain
ion by Walker, Ch . J. 16 pp.CANNOT ASSIGN ERRORS FOR ONE WHO precise time is not necessary , even in

tiffs. Held ,
criminal cases , unless it constitutes a

1. That ihis substitution was allowa material part of the contract.

ble under the practice act .
STATEMENT . - Suit to clear title from a

5. The taking of usurious interest is RATIONS - IMPEACHMENT OF A STATUTE.

2. An objectionthatan amendment cloud arising from a forged deedpurport . prima facie evidence of a usurious con

was madeto a declaration by interlinea- ing. to have been executed by the com- tract; and whethera contract is usuri
StateMENT. — Bill in chancery by ap

tion cannot be urged , for the first time, plainant. No defense was made on the ous or not is a question of fact for the pellants to restrain the colleciion of a

in the Supreme Court ; butmust be made trial; and it was objected that the trial jury. tax against appellees, the tax having

in the court below . was had in advance of the day for which been levied to aid in the construction of

3,Where a policy recites the payment the hearing had been set by the clerk, 146.- Alfred Andras et al.v.I. J. Ketch- appellees' road . Payment was resisted
of the first premium , a company cannot according to the statute. Held , --- Appeal from Morgan.- Opinion on the grounds that the special act of

be allowed to disprove the recital .
statute incorporation of the company was un

JUDGE'S OPINION ON CONTROVERTED FACT , conducted fraudulently and never in
constitutional, and that the company

96, supra
der assigned by the clerk for “ good and

sufficient cause” ; and this discretion is tended to finish their road , but held out

108.-Samuel D. Porter v. James McNab- not reviewable by the Supreme Court, Statement. - Suit to recover $ 89 for a false inducements therein ; that the offi

ney et al.- Appeal from St. Clair. - unless there is manifest abuse in its ex- map of Morgan county, with views of cers still hold the bonds for their own

Opinion by Scott, J. 11 pp.
ercise. Nor was there any necessity to appellee's residence. Motion for new use, although they have sold the fran

reduce the change of order to writing as trial overruled , and judgment for defen- chises of the company, ard abandoned

a rule of court. dant. In reversing, it was the construction of the road. Bill dis

SUPERIOR EQUITY MUST PREVAIL.
2. If counsel are really surprised by Held , 1. That there is no rule of law missed on hearing. Held,

STATEMENT – Bills brought by the par- having the hearing brought on sooner or practice which allows a presiding 1. That where, as in this case, there

ties , mutually, to clear title to land,orig . than the day set , they should be permit- judge to give the jury his opinion on å are several defendants, one (or more ) a

inally belonging toJames McNabney, ted to show causeagainst it ;as thatthey controverted question of fact. And so, corporationor corporations, a causewill

patentee, who conveyed it to Wilson ; had used due diligence, but were unpre. after the evidence was submitted , in this not be reversed because the answer of

and Wilson to Carter. Carter gave a pared . But counsel cannot be allowed case, it wasfatal error to askthe court, the corporation was not under seal,if it

deed of trust on it, immediately , to his capriciously to refuse to show cause, and “ Would your honor know the view to was but a nominal party, and the injunc

brother, to secure the payment of $ 4,000 then assign the proceeding as error. be the residence of defendant, were de- tion would have been dissolved even if

due to Wilson - all these conveyances 3. Where service is by publication as fendant's name taken from the view ?" it had been defaulted.

being duly recorded . It is claimed that to one of the parties in a cause,who does and the court to reply in the negative, 2. A municipal corporation may an

Wilson and the trustee canceled thedeed not join in a writ of error , co-parties can- [or affirmative] ; since this was likely swer in its own name, without the signa

oftrust by writing across its face "
can not assign errors on his behalf that only to bias the jury as to a fact to be estab. ture of its officers besides.

celed in full.” It was then returned to affect him . And uninportant errors will lished alone by the evidence ; and it is [3. The constitutional objection was a

the grantor, Carter, who conveyed the not vitiate a published notice . always impossible to know whether such mere formal one , maintaining that the

landto Wilson, who afterward obtained
opinion actually influenced the verdict charter was not passed in the way, and

adeed of release from the trustee , Car. 138. — George Chandler etc, v. Joshua or not. by the steps in legislation , prescribed by

ter, and then conveyed to appellees ; all
Brown.- Appealfrom McLean. - Opin 2. It would have been proper to show the constitution . The court decides that,

these instruments being duly recorded.
ion by SCHOLFIELD, J. 4 pp.

that the map was incorrect, but not to as a matter of fact ,the proper steps were

It is charged that afterwards Porter (ap- PARTIES TO DECREE APPOINTING RECEIVER show that a business card was incorrect, observed. ]

pellant) surreptitiously obtained the
which was inserted , but not authorized 4. Evidence to impeach a law must be

deed of trust so canceled, and had the
by the prior agreement of the parties . clear, and not merely sufficient to raise .

land sold under it ; he bidding it in at
a doubt.

the sale, and afterwards obtaining a deed STATEMENT. - Suit by appellant as re- 149. - Edwin S. Fowler v. Edward R. Per [The charge of fraud was not specifi

from the sheriff of St. Louis,who sold it ceiverof the Lamar Insurance Company kins. - Appeal from Sangamon.-Opincally passed upon ; but the judgment

as trustee - this deed being also recorded. against appellee, to recover balanceun ion by Scott, J. 4 pp. below against appellant was aftirmed .]

The defense was thatthe trustee, Car: paid on hissubscription, appellant act

ter, gave into the hands of Porter the ingby virtue of a decree of the Superior EFFECT OFREPEALING PRACTICE ACT-IN- 156.-Samuel A. Murphy v. Victor Lar

MAY ” AND “ SHALL "
son . - Appeal from Ford.-- Opinion bydeedof trust and the notes secured Court of Chicago.

thereby, indorsed by Wilson , the payee,
The points decided were, Scott, J. 8 pp.

as security for a loan of
1. That this action could not be main

money, which STATEMENT.-A revenue case was pend. MALICIOUS

not

he sold theland to obtain
paymentof- tained, because the appellee was ing in the Circuit Court on appeal from

the sheriff acting in the absence of Car. made aparty to the said decree.

2. The decree was, besides, objection- giving to the county courts direct ap: cution. Verdict for plaintiff

.

the County Court, when the act of 1874 ,
STATEMENT . - Suit for malicious prose

ter, trustee, in selling the land under the

trust deed so depositedin Porter's hands. ableinconferring upon the receiverdis: peals, etc., to theSupremeCourt,took

In the suit, Porter filed his cross-bill cretionary powers to compromise with effect;whereupon the Circuit Court dis- of an attorneydulylicensed will justify
1. It was held that, while the advice

toclear title, in which cross-bill it is the stockholders with regard tothe pay: missed the appeal.

charged that the conveyance by Carter ment ofeach subscription, since each Held, 1. That jurisdiction having al- one in instituting a criminal prosecution

(grantor)to Wilson ,and the release by stockholder has a vested rightinall the ready attached, the Circuit Court should in goodfaith , yet,where, ( as inthis case,
advice is taken of one who is not licensed

Carter (trustee) was in fraud ofPorter's subscriptious, and acourtofequitycan have proceededtojudgment.

not giveany one a discretionary right to 2. The words may or " shall, " in a
although he holds himself out as a law,

and obscure. ,

1. That the appellees were innocent bedoneunless all the stockholders are will best express thelegislative inien- theadviser is not an officer of court.

purchasers, and iherefore entitled to pro
made parties to the decree . tion . The word " may means “ must 2. Nevertheless, such unauthorized ad

tection . The record showed the power 145.– Louis Reinback v.John C. Crabtree or shall” only in cases where public mitigation of exemplary damages, since
vice may be admitted in evidence, in

in the deed of trust had been revoked by et al. — Appealfrom Morgan .-- Opinion interests and rightsareconcerned ,and it tendsto show wantofactual malice.

the deed of release to Wilson from Car by SCUOLFIELD, J. 9 pp. the public, or third persons, have a claim

ter (trustee ); and they, were not under de jure, that the power shallbe exercised . 173.- Board of Supervisors of Jackson

obligation to'look further,and seewheth- INSTRUCTIONSAPPLICABILITY - STANDARDS And, on the otherhand,the word" shall” Co. v . Samuel T. Bush et al.- Appeal

er there had been a subsequent sale or OF MONEY VALUE-USURY RULE TIEREIN is presumed to have been used in refer from Jackson .-Opinion by Scott, J.

not, under the canceled trust deed.
-TIME-USURIOUS CONTRACT A QUESTION ence to any right or benefit which may

2. That the sheriff had no power, at have accrued to any one ; but where no

any rate, to sell after the trustee had re STATEMENT. - Action of assumpsit on such rightor benefit depends on its im- RAILROAD SUBSCRIPTIONS — ISSUING OF STOCK

leased his claim . While the release re. promissory note ; in which the defense perative sense, it may be held directory

mained in force, no authority could exist was that the principalinthe note had merely.
in a successor to sellthe land ; andso paid usurious interest enough to pay the 152.- William Yokem et al . v. Jesse Yo

the sheriff's deed was no more effectual balance due on the note. Judgment on
verdict for defendants.

kem et al.- Appeal from Sangamon.
to pass the title than that of a mere

“ TRUSTEES " -- VALIDITY OF

stranger. Porter should have asserted Held, 1. That all instructions must be
Opinion by ScuolField, J. Ipp.

his rights in the courts of this State , be applicable to the evidence ; and if an PRESUMPTION OF INTENTION IN A VOLUN STATEMENT. — Bill for injunction , and

fore proceeding to sell the land . He instruction is a correct expression of the decree that 200 undated bonds, each for

having notice in apt time of all the prin- law upon a state of facts, which the evi- | STATEMENT.-Appellant being old , con $ 1,000, prepared under an order of the

cipal facts, and lying by until superior dence tends to prove, it is sufficient ; veyed his lands his children, with the County Court of Jackson county , and de

equities had intervened, these equities and it is not proper to state exceptions intention that he should reserve to him . livered to John M. Hanson, Hugh Craw

must prevail . to the rule when there is no evidence to self, either in the deel or by a separate ford and John Ford, in trust for the

make such statement applicable to the lease, the possession for his lifetime, Cairo and St. LouisR. R. Co., be surren
111.-Wm. H. Broadwell v. Wm . P. How - case at ba ..

which , by a misunderstanding of the at dered up to the corporate authorities of
ard et al.- Appeal from Morgan. 2. Neither theSupreme Court of the torney drawing the conveyance, was not the county, and that the orders of said

Opinion by ScHoLFIELD, J. 5 pp. United States, nor of Illinois, recognizes done. Evidence of intention is a large County Court, made in 1871 , authorizing

WAREHOUSE RECEIPTS AS EVIDENCE OF DE
two legal standards of value. A dollar part of the case and opinion. and directingthat two subscriptions,

is a dollar , whether payable in gold or Held, That the far ts that complainants each for $ 100.000 , be made to the capital

in national currency ; and ten per cent. were old, infirm and ignorant, and there- stock of the said company, be declared

STATEMENT:-- Appellantlevied an exe interest, payable in gold ,may be lawful . fore easily persuaded , do not, in them . null and void , as having been made with

cution on grain stored in the warehouse ly paid , dollar for dollar, in any curselves, show that undue influence was out authority of law. One hundred of

of one Fox ; who, with money of the ap- | rency which the general government employed to obtain the execution of the these bonds, it was claimed , were issued

FOR FAILING CORPORATIONS - POWERS OF

RECEIVER HOW LIMITED .

TERPRETATION OF

IN STATUTES .

PROSECUTION - ACTING UNDER

ADVICE-EXEMPLARY DAMAGES.

.

99

8 pp.
OF FACT,

BY COUNTIES- AUTIORITY THEREFOR BY

VOTE OF THE PEOPLE - BURDEN OF PROOF

UNDER THE PROHIBITORY PROVISION AND

SAVING CLAUSE OF THE NEW CONSTITU

TION-COUNTY

BONDS.

be

TARY CONVEYANCE OF LAND TO CHILDREN .

LIVERY OF PERSONAL PROPERTY .
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LIABILITY OF A STOCKHOLDER ON A CONDI

TIONAL SUBSCRIPTION - DISPOSITION OF A

DRAFT

under a subscription voted at an election appertaining to the person or party to Iron Companyv . Auditor General.- Ap- strate beforewhom it was begun , the

held June 9, 1808, andthe others under the contract, rather than to the property peal from Marquette. Reversed ; cause plaintiff ought not to be held responsible

election of July 24, 1869. Injunction dis- subjected to the risk against which its remanded with directions to overrule on the replevin bonds.

solved as to the first series of bonds, and owner is protected. the demurrer. Opinion by COOLEY, J.

made perpetual as to the others . Appeal The assent of the insurer to an assign A specific tax obliging mining compan- | UNITED STATES SUPREME COURT.

by both parties. ment of a policy of insurance, upon a sale ies to pay more upon mineral obtained in

The first series of bonds were ordered of theproperty named therein, consti- the State,and exported before it is smelt
PROCEEDINGS OF.

by the County Court to be issued on the tutes a new and original promise to the ed, tban on that which is smelted within Wednesday, Oct. 27 , 1875 .

conditions submitted to vote at the first assignee to indemnify him in like man the State, is a tax on inter-State and for . On motion of E. W. Stoughton , Edwin Thayer,

election, viz :torun 20yearsatthe op: ner as the original insured was indemni- eign commerce,and is an application of Of Buffalo New York,was admitted.
tion of the county ; to bear interest at 8 fied ; and the exemption of the insurer the doctrine of protection .

On motion of J. H. Ashton , Thomas G. Barry, of

New York city , was admitted .

per cent.; no part to be delivered to the from further liability to the vendor, and .

R. R. Co. until the road was finishedto the premium already paidforinsurance Doty, v. Martin ... Appeal fromClinton. Railroad Company. Thiscausewas argued byAtty.

Murphysboro , and then one half of them for a term not yet expired, are a good Affirmed with costs. Opinion by Gen. Pierrepont for the appellants, and by E.W.

to be execu :ed and delivered -- the other consideration for such promise,and con
MARSTON, J.

Stoughton and S. Bartlett 1or the appellee.

No. 3. Argued. The State of Florida v . E. O.

balf to be, in like manner, delivered on stitute a new and valid contract between Instruments ofconveyance embodying Anderson etal. The petition of John Darby in

the completion of the entire road , and the insurer and the assignee.
the terms of a contract may sometimes this cause was argued by E. M. L'Engle in sup

port ofthe same.

cars being run thereon . None bearing A mutual fire insurance company in- he executed and delivered in full per Adjourned until Thursday at 12 o'clock .

interest untilsodelivered. The clerk of sured A ,“ his heirs, executors, adminis- formanceof an oral agreement,andmay Thursday, Oct. 28.

the court was required to prepare the trators, and assigns," on his dwelling. even vary it , and then the oral agree

bonds, omitting the date,and deliver house a certain sum , and “on furniture ment is considered as merged in the ant.v.E. C. Anderson, Jr. et al. The argument of

them undated into the custody of the and clothing therein," a certain other written .
trustees named above, who had power sum . During the life of the policy , A Where papers are executed and deliv. complainant, and continued by H.R. Jackson for

Anderson , Jr. et . al .

by the order of the court to date and de- sold thereal estate to B , and assigned ered in performance of part only, of an Adjourned until Friday at 12 o'clock .

liver them to the company as prescribed, the policy to him , with the consent of oral agreement, leaving some distinct

signed by the members of the court, up- the insurers. A did not sell his furni. portion untouched and unperformed, so

Friday, Oct. 29.

On motion of Matt H. Carpenter , Francis J. Lip

on compliance withtheconditionscon- tureand clothingto B,butremovedit. much of the oral agreement asis left un pitt, of Washington,D.c.,was admitted.
tained in the propositions voted upon as B took possession of the house, and performed is not merged in the written No. 3. Argued . The State of Florida, complain.

follows:$50,000 when the road should placed therein his own furniture and agreement,and parol evidence to show ants, v. E.C.Anderson,Jr;etal. Theargument

be finished to Murphysboro, and$50,000 clothing , of equalcharacter and value, what the actual agreement was is not of counselfor D. P. Holland, one of the respond
when it should be finally completed . and it wasburned with the house. then excluded. ents, and by W.W. Boyce for Anderson et al. , and

They werealso authorized,on such com .
Held, B may recover of the insurers An executed oral agreement for the concluded by H. Bisbee, Jr. for complainant.

pliance anddelivery, totakein return the amount of theoriginal insurance up- sale of the good will of one'sprofessional and Northwestern Railroad Company et al.
certificates of stock equal to the amount on the furniture and clothing of A. practice is not void under the Statute of No. 235. DeWitt C. Lawrence et al. v . George H.

of the bonds issued .

Harriman v. Park, p. 471 .

Frauds as onenot to be performed within Paul et al.

A similar order, was made with regard a year. When the practice is transfer- Railway Company v. H.M.Ackley:

No. 587. The Chicago, Milwaukee and St. Paul

to the second series. DEED - POLL - RESERVATION_ACCEPTANCE . red, paid for, and entered upon, the par No. 589. L. D. Sione v . State of Wisconsin .

In November, 1871 , the county adopt Where land is conveyed by deed-poll, ties have donewhattheycouldtomake by boerEook, and continued by Judge C. B. Law.

ed township organization , so that the with a reservation that thegrantee shall the transaction complete, even if the pur: rence,orChicago, for theappellants,in cases Nos.

board of supervisorshave succeeded the maintain suitable fences upon the lines chaser does not, within the year, reap all | 214 and 235 .

old County Court; which board are com- of the premises, and the grantee accepts the benefits he expects from it .

Adjourned until Monday at 11 o'clock .

plainants herein . Held , the deed, he is bound to perform the Churchill v. Burt.-- Error to Calhoun .
Monday, Nov. 1 .

1. That tbose undated bonds should service.

be surrendered to the corporate authori Writ dismissed . PER CURIAM.
H conveyed by deed-poll a tract of.

ties of the county. There isno authority land to P and D. The deed contained
A decision of the Circuit Court affirm

BILL OF LADING AFTER ACCEPTANCE OF A
for placing them in the hands of such the following clause: “And the said ing an order of the Probate Court to ex

trustees, to judge ofthe compliance with grantees agree to build and keep in re
tend the time of a commission and pass

No. 482. Upton v. Trebilcock . Error

conditions, andthen issue the bonds, pair a suitablefence , on the westerly upona claim , is not a common-law,final to the Circuit Court of Iowa. This was

even ifthe subscriptions had been duly and southerly sides of said last described order or judgment, and not reversible on
an action by the assignee in bankruptcy

authorized by the vote of the people. premises, at their own expense." P and writ of error.

The regularly constituted authorities of D subsequently conveyed the land to G. R.& I.R. R. Co. v. Wright. – Error to plaintiff in error to the stock of the in

to recover an unpaid subscription by the

the county cannot delegate their official third parties,after which H died. His Kent.

trust ; and more especially without the executrix brought assumpsit against P

Reversed, PER CURIAM. solvent Great Western Insurance Com

express consent of the people.

One who appeals from a justice's judg- pany, to which the defense was that the

[2. Without expressly deciding the by reason of the fence being out of re
and D to recover damages which accrued ment is entitled to the whole of the day subscription bad been obtained by the

pointwhether, whena vote on subscrip: pair, as wellafteras before the death of entry fee,and his rightof appeal does of the company tothe effect that eighty

on which the return is filed to pay the fraudulent representations of the agent

tion was taken without anything said in the grantor.

the submissionas to the gauge of the

not depend on the payment of a fee to per cent. of the amount not paid in was

road to be built, the company can con- assumpsit to recover the damages that
Held, that theexecutrix could maintain the opposing attorney in addition tothe non -assessable and would bepaidby the

struct a “ narrow gauge " instead of the accrued prior to the death of her testa

entry fee.
profits, etc. It was also alleged as a de

usual and customary gauge, the court say , tator.
fense that the agent represented that the

Scott y. Bingham Township Board. - Man

it is a very important question in deter

note given for the twenty per cent. paid

Held, also, that P and D could not damus. Writrefused with costs against would not be parted with by the com .

mining whether this is the enterprise defeat her right to recover by conveying relator. PER CURIAM.

authorized by the vote. ]
pany, but would be leniently held , to suit

the premises to a third party. The costs and expenses of one who the convenience of the subscriber, and

3. The folly of the County Court in the
proceeds by information on his own ac that afterward the note was transferred to

matter is apparent in thatone of thesetrustees having died ,some of the undat- SUPREME COURT OF MICHIGAN. count, and not by direction of the town- a bank for collection ,and thatthereupon

edbondscameinto the possession ofhis Notes of DECISIONS OF THE OCTOBER TERM, ofsupervisor,are a personal debt ,and scription, and asked tohave the contract

ship, to establish his right to the office the subscriber bad 'repudiated the sub

personal administrator, who could bave
1875. the township is under no legal liability rescinded .

no authority to control them in any wise. to defray them or reimburse him with The court holds that the defense will

Nor, in such case , have the surviving the amount.

trustees any rights of survivorship as
BY HENRY A. CHANEY , ATTORNEY AT LAW .

not avail to relieve the subscriber from

such , since the board bas no existence

Ligare v.Semple et al.- Appealfrom Delta . his contract; that he became a stock

in law.
Harvey v. McAdams.- Error to Saginaw. Reversed, and new decree entered in holder under a certificate entitling him

4. Such trustees could commit irrepar Affirmed with costs. Opinion by Coo the Supreme Court with costs of both to the shares of stock named therein,

able injury by improperly dating and

courts to complainant; case remanded and that the words “not assessable,"

delivering such bonds, they being in no

sensecounty officers, and owing no obli- forth the theprecise nature orevidences
Declarations in trover need not set

for farther proceedings. Opinion by stamped across the face of the certificate

GRAVES, C. J.
did not import more at most than that

he would not be liable to assessment
gation to the county for their proper ofthe plaintiff's title. Where a wife is non -residentwhen her after hehadpaid the full amount of the

performance of the trust.
Whateither partner does in the col- husband makes an absolute conveyance, subscription, and could not in anyevent

tion ofthe Constitution of 1870, a sub- done with the other's sanction.
5. Where,on a vote priortotheadop: lection of a firm debt is presumptively divesting himself entirely of his seizin destroy the contract. It was said in this

and estate,she has no right of dower left. connection that theidea that the capital

scription is afterwards made, subsequent
Whoever selects a person not qualified

lytosuch adoption, the burden of proofas a regular officer, to serve a process, er ofa third person cannot be litigated, football,tobethrown into the market

ison the railroad company to show af: should be held responsible for his be northewoman made a party .
firmatively that the subscription is with

for purposes of speculation , that its value

in the saving clause of that provision of

Thayer v. Arnold .
havior in the discharge of the duty. maybe elevated or depressed to advance

the Constitution which prohibits sub- under an execution against the mortga
Where mortgaged goodsare levied on Appeal from Washtenaw . Opinion by the interest of its managers,is a modern

scriptions to the capital stock of corpor- gor, it is not illegal, when necessary ,

GRAVES, C. J. Affirmed with costs . and wicked invention which will not be

ationsby municipalities .

The omission of claimants of land to tolerated by the courts. Upon the ques

[6.Thecourtdo not decide thepoint rately , but thiswould not justify selling lended to qualify the estate they claimed, tract in consequence of the violation of
take possession of distinct articlessepa- put into a case an instrument which tion of the alleged recession of thecon

whether the elections were in conform
them separately.

ity with the enabling act or not, but in
and which the other side ought proper the agreement as to the note, it is held

tiinate thattheburdenofproof rests on mortgagors and mortgagees of property was not held as helping to estop them only question of fraud submitted was
Any parol understanding between the ly to have produced andhadconstrued, that it was not before the jury ; thatthe

7. The questions raisedas to thevalid- regarding its possessionisendedwhen from urgingtheir claim to the lands. that in reference to the eighty per cent.

ity of the bonds can be better determin- the property is converted by a third per Where one conveyed land in trust, and of unpaid subscription , and that could

ed should the corporation sue out a writ

tbe trustees, with his knowledge, and by not avail by reason of the want of dili

of mandamus to compelthe county to a levy upon goodsthe time of entering which certain events had given effect, ing his liability respecting itunder the
In a case resulting in an execution and virtue of the stipulations of thetrust to gence in the subscriber in not ascertain

date and deliver the bonds.

Whole decree reversed. judgment is within the court's discretion; deeded to a third person, and the first regulations of the company,until itwas

thejudgmentis only provisional,and owner thereon relinquished possession demanded. Reversed . Hunt,J., deliv

LV. NEW HAMPSHIRE REPORTS. does not deprive a party of the right to upon being required to , and never re - ered the opinion ; dessenting, MILLER, J.,
move for a new trial .

Through the courtesy of Hon . Joan
claimed it, but disposed of his property with whom concurred the Chief Justice

M , SHIRLEY, we have received the ad. Wells v . Martin.- Error to Ottawa. Re- as if he did not consider this land as bė. and BRADLEY, J.

versed with costs and new trial grant. longing to him , his title was regarded as LADING-TIME DRAFT - AGENT

vance sheets of the LV. Volume of his ed . Opinion by CAMPBELL, J. extinguished.

Reports, from which we take the follow A railroad sub -contractor, whose rela- | Kidder v. Merryhew . - Case made from No. 15. National Bank of Commerce

ing head- notes : tion to the contractor is declared by an Kent. Reversed and judgment entered of Boston v. The Merchants Bank of

Cummings v. The Cheshire County M. F. express provision in the contract be
for defendants with costs of all courts. Mempbis. - Error to the Circuit Court

Ins. Co. p . 457 .
tween them to be that only of a disburg . Opinion per curiam. for Massachusetts. This case presents

ing agent, has no authority to obtain Where a replevin suit is abated in the question whether a bill o lading of

Insurance is a contract of indemnity supplies on the contractor's credit. consequence of theremoval of the magis- merchandise, made deliverable to order,

LEY, J.

to

son ,

BILL OF

INSTRUCTIONS.

INSURANCE - ASSIGNMENT OF POLICY.
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53 vols.. $ 265.

New York Digest, 4 vols.

Kentucky

Illinois

I vol .
1 vol.

D. H. TRIPP & CO. ,

Booksellers and Stationers,

7

costs .

be 1872 , and recorde in tho

with costs .
range fourteen ( 14 )

when attached to a time draft and for a large number of ladies, who were ac
[Continued from page 52.1 Law BOOKS FOR SALE.-See advertise .

warded with the draft to an agent for corded seats upon the platform upon Bk: of Columbus w: Gurlinghouse, 22 ment, below, of D. H. Tripp & Co.,

collection, without any special instruc
either side of Judge Pope. The career

tions, may be surrendered to the drawee

OhioSt. Rep.,492 ; Wiley v. Starbuck,44 ofPeoria, of law books for sale. A set

Black's Rep., 198. In all these cases

upon his acceptance of the draft, or of Smith had excited great attention views were expressed in conflict with of Illinois Reports may be obtained of

whether the agent's duty is to hold the among the people, especially in Illinois those maintained in the First Nat. Bk . of them .

bill of lading after the acceptance, for and Missouri ; consequently the present Whitehall v. Lamb et al . , 50 New York

the paymentof the draft, and the court occasion, which wasto decide the fate of Rep. , 100. This adjudication controlled LAW BOOKS FOR SALE .

hold that the agent can be held liable to the Mormon prophet, was looked to with the result of the litigation between these

the owners of the draft for a breach of intense interest . Mr. Butterfield, fully parties.
We have the following law books of a late practicing

duty in surrendering the bills of lading appreciating the importance of the case, Upon reason and authority we have lawyer,forsale,which are in prime order ,and we offer

at the annexed very low prices :

on acceptance of the draft only, after and the necessity of maintaining his rep- no hesitation in coming to the conclus Illinois Reports (originals ), 67 vols ., $ 460 .

special instructions to retain the bills utation as a lawyer, which had been ion that there is error in the case before Decisions Supreme Court U.S. , in full to 5th Wallaco ,

nntil payment of the acceptances. Jus- rapidly established, had made a thorough us. United States Digest, 25 vols. , $ 75 .

tice STRONG delivered the opinion . preparation of the case. He was a man The plaintiff below was entitled to re
Bigelow & Phelps, 2 vols. 9 vols ., to be sold

No. 29. James Brown et al. v. Enoch Piper. of powerful logic , and seldom indulged cover the principal of the note sued up Indiana Digest , 1 vol . all together, $ 20.

Appeal from the circuit Courtof the United States in illustrations or allusions not of the on , less the amount of the interest un

livered the opinion of the court,reversingthe most serious and weighty import. His lawfully reserved. Whether he was en 8 vols . Law Magazines . $ 12 .

decree of thesaid Circuit Court with costs , and manner was of the Websterian style. , titled to recover interest upon the

remanding the cause with directions to dismiss Whenhe arose to address the court, all amount of the principal so reduced , 206 Main St., Peoria, III.

the bill . Peoria, Nov. 6th , 1875.

No. 30. Enoch Piper v. George T. Moon et al.
eyes were upon him , and as heinvolun- after the maturity of the note is a point

Appeal from the Circuit Court of the United tarily, for a moment, surveyed the as- which has not been argued, and upon M. L. KNIGHT,
States for the southern district of New York. semblage, he was forcibly struck with which we expressno opinion. Attorney , 128 Clark Street.

affirming the decreeof the said Circuit Courtwith the peculiarity of the circumstances, The judgmentof the court of appeals WHEREAS , PUEBE HARRISON AND JOHN

which instantly flashed over his vision , is reversed, and the case will be remand - county of Cook and State of Illinois ,by their certain

No. 819: The 420 Mining Company . The Bul: and ,without the least thought in advance ed with directions to proceed in con
trust deed , duly executed, acknowledged and delivered,

lion Mining Company , In error to the Supreme of such an illustration , he proceeded : formity with this opinion .
ing date April 1st A.

Court of the State of Nevada.
recorder'sofficeofCook county,intheState of Illinois,
in book 87 of records, at page 314 , did convey untoBlair, docketed and dismissed with costs . " May it please your honor : I appearin Henry, A. Harris, as trustee,all of the following de

No. 820. M. T.Slaughter et al. v. James M.Glenn the presence of the Pope, surroundedby scribed premises, situated in the city of Chicago , county
SUPREME COURT OF INDIANA , ofCookand State of Illinois, to wit :

Etates for thewestern districtof Texas. Onmo- angels, to defend the prophet of the Lots thirty -six (36 ) thirty-seven (37 ) in Hayes', Shel

tion of Quinton Corwine, docketed and dismissed Lord. " There was something in the sug
MARION, C. C. C. by's and Magoffins' subdivision of block 46 , Ca

nal Trustees subdivision section seven (7) , town
KEPPE v. KLINGENSMITH et al , ship thirty : nine (39) north ,

Louisiana. In error to the superior Dinrict Court it secured for Mr. Butterfieldamostat- ATTORNEY — ILLEGALLY RETAINING MONEY Chicago, to secure the paymentof tleven promissory

No. 821. Antoine Pitot v. The Citizens Bank of gestion so ludicrous, and yet so apt,that

for the parish of New Orleans, Louisiana. On tentive listening to his powerful argu

motion ofArmand Pitot, docketed and dismissed ment which followed . Joseph Smith
-DISBURSING .

notes, for the following sums of money , payable in man

ner and time as follows , to wit : Said notes all bearing

with costs.

No. 6 , The State of Wisconsin v . The City of Du.

date with said trust deed , April 1st , A. D. 1872, one noto

was discharged, and all seemed pleased
DOWNEY, J. for the sum of $213, due three months after the date

luth and the Northern Pacific Railroad Company with the result . This is a continuance of the case be thereof,with interestat eight per cent.;twonotes for

Waite, C. J. announced the decision of the court,
tween the same parties in 41 Ind., 341. 3212 each due six onths and nine months after the

granting the motion for leave to file application

and for an order to take testimony, also fora de: INDORSEMENT ANDPAYMENT OF an amended complaint was filed , to due twoand three years after the dates thereof, respec
On return of the case to the Circuit Court duo one year after date, with interest at 8 per cent. per

cree pro confesso against the Northern Pacific

Railroad Company. DRAFTS. which Klingensmith filed a demurrer, tively ,with interest at 8 per cent. per annum ; and five

RESIGNATION OF MR. J. W. WALLACE . Secretary New has issuedthefollowing which was sustained, and this ruling is years,and eight years
after thedates thereof,respectiva

John William Wallace, having resigned the of instructions: Treasury or Post Office thealleged error.

fice of reporter of the decisions ofthis court,and drafts must not be paiduntil the indorse The object of this action is not to re
est payable on the said promissory notes payable semi
annually, payable to Agness Newth , of Chicago.

fect upon the completion and publication of the ments conform to the followingregula- cover a judgment against Klingensmith, that in the detais printed playmed boy said promtdeed,
twenty -second volume of his reports, William T lations : or Burns & Klingensmith , for the money notes, either of them , in either principal or interest,ac

Otlo is appointed to take his place when the va
cancy occurs. Mr. Otto will report all the decis 1. The name of the payee, as indorsed, collected by them as attorneys. That cording to the tenior or effect ofthe said notes,or in caso

preceding termsas shall not have been reported on the face of the draft; no gauranteeof appealinthis case.

ions of the present term , and such decisionsofthe must correspond in spelling withthat judgment was rendered before the first said trust deed contained , thewholeof the said principal

From so much of of the said promissory notes ,and the interest to the time

No. 214. William F. Piek et al. v. The Chicago an indorsement, imperfect in itself, can
the judgment in the first case (41 Ind . , notes ,becomedue and payable ,and the said premises

may be sold as if said indebtedness had matured .

and Northwestern Railroad Company etal.No be accepted . If the nameof a payee as 341. ) as suspended Klingensmith from And whereas, itis provided in said trust deed , that in

235. De Witte C. Lawrence et al, George H.Paul written on the face of a draft is spelled practicing law,was appealed ,and that case ofdefault in the payment of said promissory notes
Paul Railroad Company v. H. M. Ackley et al. incorrectly, the draft should bereturned portion was reversed on the ground that and interest, oreither or any part thereof, or in case of

No. 589. L.D. Stone v.TheState of Wisconsin . tothe Treasurer of the United States for he should not be suspended for the ille- trustdeed mentioned, then, ou application ofthe legal

The argument of these causes was continued by correction.
gal appropriation of the moneybyhis Henry A. Harris to sell and dispose of the said premisesL. S. Dixon for the appellees.

or any part thereof, either in nass or separate parcels,
Adjourned until Tuesday at 12 o'clock . 2. Indorsements by mark ( ) must partner. The object of this complaint is

as said "Henry A. Harris, or his heirs, assigns, or succes

Tuesday, Nov. 2. be certified by two witnesses. to compel Klingensmith to account for sors may prefer, at public auction, at the north doorof

3. Indorsements by executors or ad- the sums collected due him and his part the courthouse, in the city of Chicago, in the State of

Oumotion.corelil apasa mare.Salem Dutcher, ministratorsmust be accompanied by ner as attorneys,and which , by agree livein cash,flter days previousho otice of such pada

Illinois, for the highest and best price the same will

No. 214.William F. Piek et al. x The Chicago certified copies, under seal, of letters ment, hewas to appropriate to payment having been first River in one of thenewspapers pub

WiltC. Lawrence et al. 1o. George A. Paul etal testamentary orletters ofadministration , of plaintiff's claim , and to disbar Kling anddeliver tothe purchasercor purchaser akouchesuite,

No. 587. The Chicago, Milwaukee and St. Paul

good and sufficient deed or deeds of conveyance for the

as the case may be.
ensmith, etc.

premises sold , and out of the proceeds of said sale , after

Railway Company v .H. M.Ackley et al. No. 589 4. Payees and indorsees must indorse The court is of opinion that the facts first paying allcostsof advertising and sale,commis
L, D. Stone v. The State of Wisconsin .The argument of these causeswas continued by by their own hands : officials, officially in the amended complaint, now before sions,and allother expenses of this trust,and allmon

C. B. Lawrence, of the counsel for the appellants with full title ; firms, the usualsignature it, does notwarrant the suspension of with the interest thereon, to pay the principaland in :
terestdue on said notes,according to the tenor and

in Nos .214 and 235,and by J. W. Cary torap. bya member ofthe firm ,not by aclerk Klingensmith from practice. The mo

pellants, and by J. C. Sloan for the appellees.
or other person for the firm .

ney collected by him on the claims due

Adjourned until Wednesday at 12 oclock.

And whereas,default has been made in the payment of

Wednesday, Nov. 3.

5. Every indorsement must be by the to the firm is not the money of their two ofthe said promissory notes, one for the amount of

No.214. William F. Piek etal v. The Chicago proper written (not printed ) signature client. See2, G. & H., 329,section778 the late thereof and one appena hotel formato,dated

and Northwestern Railroad Company.

of the person whose indorsement is re req . ) If there is any remedy against April 1st , 1872, and payablo three years after date, both
withinterest at 8 per cent. per annum ,payable semi-an

No. 235. DeWitt C. Lawrence et al.v. George H. quired.
Klingensmith on account of the claims nually.

, interest is
Paul et al .

6. Powers of attorney for the indorse- allegedto havebeen left inhishandsfor the balanceon the notes abovementioned,and default

No: 587. The Chicagor. Milwaukee and St. Paul ment ofdrafts in paymentof claimsmust collection, it must besoughtin another beingmadencierto de pornirebotain the sameinaccording to

No. 589. L.D.Sione v. The State of Wisconsin . be dated subsequently
tothe drafts, must form . Affirmed.-Indianapolis Sentinel. er of the said notes, Agness Newth , has made applicar

The argument of thesecaseswas continued by be witnessedby two persons, and must
tion to the undersigned, the trustee in said trust deed

J. C.Sloan for the appellees,andby E. W. Stough- be acknowledgedby the constituent be

named, and requested him , as such trustee , to sell and

ton for appellants. The Canada Law Journal for August dispose of said premises under the power in saidtrust
deed and for the purposes therein stated.

Adjourned until Thursday at 12 o'clock , fore the Treasurer of the United States says : “ This is the season humorously Now , therefore, public notice is hereby given , that in

or an Assistant Treasurer; a judge or called the 'long vacation. A few officials pursuance of said trust deed; and by virtue of the power

Justin BUTTERFIELD'S DEFENSE OF JOE clerk of a District Court of the United of the courts , a few counsel whose life is virtue of the statute of theState. 1, theundersigued,

Smith .-Hon . E. M. Haines is publish- States ; 1 collectorof customs ; a notary untroubled by solicitors' labors,a fortu- will,atthe north door nearest Clark street,ofthe couri

ing a series of originalanecdotesofthe public, under his seal, or a justice of the natejudgeortwo, may enjoy a long va of LaSalle and Adams streets, in the city of Chicago ,in

peace or commissioner ofdeeds, if before cation’; but to the majority of the pro Ith day of November , A.D. 1845,will sell and dispose of

members of the bar of the early day in eitherofthe two latter, the certificate and fession the term is a cruel mockery. the premises above and in said trust deed described ,and

this State in his LEGAL ADVISER. We seal of thecounty clerk as to the official With appeal courts, election courts , and
all the right, title, benefit, and equity of redemption of

take the following from the November character and signature ofthe justice or the incessant treadmill of solicitors' orassigns therein ,atpublicauction, for the highest and

commissioner is required. If executed practice, the long vacation , in which we

best price the samewill bring in cash

number : Dated November, 4th , A. D. 1875 .

in a foreign country, the acknowledg- should be laying in stores of health and HENRY A. HARRIS, Successor in Trust.

In 1842, Gov. Carlin , of Illinois, caused ment must be madebefore a notary pub- vigor for the struggle of the restofthe
M. L. KNIGHT, Atty. for Trustee

a warrant to be issued forthe arrest of lic, with his sealattached, or a United year,is sadly shorn of its proportion. TRUSTEES SAALE) I BEBEAST AMESAIGUD

the Mormon prophet, Joseph Smith , as
States consul or Ministér. The official Those on whose shoulders the editing of 1869,make,*execute, and deliver to the undersigned.

a fugitive from justice from Missouri, that the said letter of attorney was read of sympathy. To think of a 'subject, to

taking the acknowledgment must certify a legal journal falls are touching objects Levi D.Boone,as trustee, his trust deed ,dated on the

hereinafter described, for the purpose of sécuring tho

where he had been indicted for a capital and fully explained to the said constitu- examine it when discovered, to ponder payment of a certain promissory note,made by the said

offense ; but the arrest was delayed until ent at the time of acknowledgment. over it, to write about it with the order of the Union Mutual Life Insurance Company of

the following winter of 1843, when the (See section 3477, Revised Statutes.) thermometer at its present altitude, is Maine, for the principal sum of twenty -seven hundred

Mormons insisted on having the ques for incorporated or unincorporated com
7. Evidence of authority to indorse 'utterwearinessand sore distress. If it payabi.. semi-annually, said note being payable three

were justifiable to introduce into these years after the date thereof-which trust deed was re

tion involved legally tested in the Fed- paniesmust accompany drawn drafts or columns dissertations on matterswhich county , Illinois, on the Ist day of September, 1869,in
eral court, upon which Joe Smith sur. indorsed to the order of such companies at this season havesome sortofinterest book 566, page7 of deeds.

And whereas,defaulthas been made in the payment

rendered himself,as a prisoner,tothe be in the form of anextractfrom theby- No doubtpienics,boatingparties,and planning and Interest now claimedto be due thereonis
sheriff of Sangamon county, who held laws or records of the companyor as- toursby land and water, arethe ori Now, therefore, I , the said Levi D. Boone, trustee, at

the warrant for his arrest. A writ of sociation, showing the authority of the gin of petitions which are often sum
the request of the said Union Mutual Life Iusurance

Company, the holderof said note,dohereby givenotice

habeas corpus was obtained from Judge officer to indorse, receive moneys,etc., marily dismissed, ofappeals, of rehear- that Iwill,onSaturday, the 27th day of November,1870

Pope, of the United States court at and the date of his election or appoint- tracts leading sometimes topartnership scribed premises,toowita
for the company, and giving his name ings, of reversals of judgment, of con to the highest and best bidder , for cash , the following de

Springfield. Smith had made great prep- ment, which extract should be certified and sometimes to breach of trust ; but numbered one hundred and ninety-six (196),in Bron:

aration for his defense, and had employ- to by the secretary or president of the these mattersare of toodelicate a nature son's addition to Chicago in the county of Cook

ed Justin Butterfield , of Chicago, then company ,and its seal be affixed . If the to admit of treatment in a purely legal feet front on the south ride orGranger street by 130feet

conceded one of the ablest lawyers in company has noseal, the extractshould tone. Onthe whole, we must satisfy deep,together with all the right,title, claim and equity

be certified as correct bya notary public , ourselves with the reflection that people assigns therein ,for the purpose of raising money for the

the northwest. The court- room
or other competent officer, under his are as unwiling toread in this weather payment of sald indebtedness and theexpenses of said

crowded with spectators, which included seal.
LEVI D. BOONE, Trustee.

as we are to write." November 3d , 1875 .

effect thereof.

5-6 7-8
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CHICAGO LEGAL News. U.S. DIST.COURT, D. OFINDIANA.
U.S. DIST. COURT, D. OF INDIANA . Language more general could hardly used against them in any subsequent

OPINION Nov. 4, 1875 . have been employed . It provides for criminal prosecution .

UNITED STATES v. DISTILLERY NO. 28,AND OTHER the production of books , papers, etc. , The act of February25, 1868, ( sec. 868,
PROPERTY .

“in all suits and proceedings other than R. S.) provides that no discovery or
SATURDAY, NOVEMBER 13 , 1875.

DISTILLERIES MAY BE COMPELLED TO criminal, arising under any of the revenue evidence obtained from the party, or

BRING THEIR BOOKS INTO COURT. laws of the United States." witness, by reason of a judicialproceed .

1. ACT OF JUNE, 1874.-- That the act of June 24 , It is true the act entitled “ An act to ing * shall be given in evidence,

The Courts. 1874 , does not apply exclusively to cases arising amend the customs-revenue laws and to or in any manner used against him , or

well to cases arising under the internal revenue repeal moieties,” and that , withthe his property or estate, in any court of

laws.

UNITED STATES SUPREME COURT. papers ordered to be produced are described with sions relate solely to the customs-rev. ceeding,orfor the enforcement of any

2. DESCRIPTION OF Books. — That thebooks and exceptionof the fifth section ,itsprovi- the United States,inany criminal pro

No. 28. - OCTOBER TERM, 1875.
suficient particularity.

enue. Butit also appears that the pro. penaltyor forfeiture.”

3. CONSTITUTIONALITY OF ACT.- That the fifth visions of former acts repealed by the It was said in argument that under

John D. MCLEMORE , plaintif in error, v. The section ofthe actofJune22,1874, isconstitutional act of 1874 also related exclusively to thisstatute thebooks and papers ,even
LOUISIANA STATE BANK.

amendments to the Constitution .
customs-revenue. Why, then , did not if produced, could not be used in evi

In error to the Circuit Court of the United States for 4. PROCEEDING AGAINSTDISTILLERY.- That this Congress expressly limit the operation dence on the trialof this cause.
the District of Louisiana .

The act of 1874 expressly providesthatWAR OF THE REBELLION-BANK-LIABIL- against the claimants : that any statementsmade of this act providing for the production

by them as witnesses in the proceeding against of business booksand papers tocases the books and papers may be thus used

ITY OF FOR PLEDGE WHEN BANK PUT IN the distillery could not be used against them in arising underthecustoms-revenue laws, in evidence. This is thelast expression

any subsequent criminal prosecution.MILITARY LIQUIDATION-BANK NOT LIA 5. PRODUCTION OF Books. — That the court had as it did the provisions of the several of the legislative will . So far as thetwo

BLE FOR LOSS OCCASIONED IN CONSE.

the power to makethe order requiring the pro acts referred to in this act and repealed actsareinconsistent or repugnant, the

duction ofthebooksand papers,and to enforceit. byit? Clearly for the reason thatinall act of 1868 is repealed. The claimants
QUENCE OF MILITARY ORDER. up, the claimants will have the constitutional suits, other than criminal , arisingunder are not justified by Article V. of the

Mr. Justice Davis delivered the opin- right to demand a jury trial.

any of the revenue laws of the United amendmentsto the constitution in re.

ion of the Court. THE PENALTY.Thatthepenalty for not com : States, Congress designed that the court fusingto produce theirbooksand papers

pleing with han bederként isatonhessédlegations in mightrequire the production ofany bus- to be used inevidence, .U . s. v. ParkerIt is unnecessary to consider whether themotion shall be taken as confessed .
8. Ex Post Facto Law . The court considers iness book and paper belongingtoor Mason, 21 Int. R. R. , 215 ; U. S. v. 3 Tons

in all respects the charge of the Circuit the objection that the act of1874 is an ex post under the control of the defendant or
of Coal, supra.

facto law .- [ED. LEGAL News.]

Court to the jury was correct, because
claimaint. The claimants next attempted to shel

Opinion by GRESHAM , J.

the record shows the case of the plaintiff

ter themselves under that provision in

Informations were filed in two cases
Besides , it is seldom that thetitle of Article IV. of theamendments to the

to be sofatally defective, that the judg- underthe internal revenuelawsagainst aidin its construction. The title nei. their

persons,papersand effects, against

an actof Congress is resorted to as an Constitution which secures the people in

mentbelowwouldnot be reversedfor Distillery No: 28, and certain rectifying ther extends nor restrains any positive unreasonable searchesandseizures.

instructions, however erroneous. (Brobst houses and other property.

v. Brock , 10 Wallace, 519 ; Decatur Bank tervened as claimants, and the causes

Gordon B. and John W.Bingham in provisions contained in the bodyof the Congress is empowered by the Consti

It is well known that Congressact.
tution to levy and collect taxes, im

o. St. Louis Bank. 21 Wallace, 301. ) The were consolidated. often embodies in a single actincongru- portsand excises,” provided the lawsare

ous provisions, having no reference to uniform to their operation. The mode

case is this : The plaintiff was the own Subsequently, upon the written mo
Had .

er ofcertain promissory notes and ac- 5th section of theact of June 224, 1874, don v.Collector, etc., 5 Wall. , 107.

tion of the district attorney, under the the mattersspecified in the title.
and manner of exercising this power is

left to the discretion of Congress. Under

ceptances, in possession of the commer an order was entered against the claim The second objection made to produc- the exercise of that power Congress has

cial firm in New Orleans of which he ants to produce in court certain business ing the business books, papers, etc., is providedthe internal revonue system .

was a member, wbichwere pledged by books and papers relating to their busi- that the samewerenot described with By that system the government raises

the firm , in 1861and 1862, to the bank, ness as distillers,rectifiers and whole sufficient particularity. the principal portion of its revenue.

as security for money loaned to them. sale liquor dealers, on a day and hour cer The act must receive a reasonable con- The tax on the production and sale of

This paper was not met at maturity, and tain , subject to the examination of the struction. Such a degree of particularity spirits exceedsall other sources of reve .

with the collaterals pledged for its repay- aistrict attorney, under the direction of as was insisted upon by counsel for nue. The government has, therefore,

ment remained in possession of the bank the court. On the day named claimants claimants would render the fifth section practically assumed control of the manu.

until the 11th June, 1863 , when thebank appear by counsel, and moved that this practically nugatory . The district at- facture and sale of spirits. It has adopt

was put in liquidation by order of Major order be vacated for the following rea- torney cannot be required in his motion ed regulations for the governmentof dis

General Banks, and its effects transferred sons : to describe the business books as journal tillers, rectifiers, and wholesale dealers,

to military commissioners, appointed to First. That the act of June 22d, 1874 , A or B , or ledger A or B , for he may not with fines, penalties, and forfeitures for

close it up. The officers of the bank , applies exclusively to cases arising under know what particular books the claim their violation . They are required to

while submitting to this order, because the custom revenue laws, and not at all ants have.
keep books in which they are to enter

they had no power to resist it, deemed to proceedings under the internal reve . The description of the books and pa- daily all their business transactions with

it unjust and oppressive, and entered nue laws. pers in the written motion and the order the utmost particularity. These books
a protest against it, on their minutes. Second. That the books and papers of the court is, substantially : certain are at all times open to the inspection of

During theadministration of theaffairs ordered tobe produced are not described day-books, journals, cashbooks, ledgers, the proper revenue officers,and are pop;
of thebank by these commissioners, the with sufficient particularity. blotterbooks, blotters, invoices, dray- ularly known as government books. If

its

face . In January, 1866, the military act of June 22, 1874, is unconstitutional by the claimants in their businessas dis amount ofspirits produced , received, and

liquidation ceased, by order of Major in this, that it violates articles 4 , 5 and tillers, rectifiers, and wholesale liquor removed on any given day. If so kept,

General Canby, and the effects of the 7 of the amendments to the Constitu- dealers, between certain dates named they will correspond with their business

bank which were unadministered were tion . and since the 22d day of June, 1874 , books, and this correspondence ought to

restored to the corporators. The plain The section under which the order showing the amountof spirits produced, exist. " No one can engage in the manu

tiff, on the theory that the securities was entered against the claimants reads received , removed, and sold by them facture and sale of spirits without the

were parted with illegally , seeks to make as follows : “ That in all suits and pro- during the time named. The claimants consent of the government. Tbat con

the bank responsible for the proceedings ceedings other than criminal, arising were sufficiently advised by this descrip . sent is obtained on certain termsand

of the commissioners, but this he cannot under any of the revenue laws of the tion what books and papers were meant. conditions. No one can be allowed to

do. Certainly no act was done, or omit- United States, the attorney representing No greater certainty of description was say, that as a distiller, rectifier, or whole

ted to be done by the bank , inconsistent the government, whenever in his belief required to satisfy the statute. U. S. v. 3 sale liquor dealer, he has kept a private

with its daty, for it was only bound to any business book,invoice or paper be . Tons of Coal, 21 Înt.R. R.,215. Myer v. record of his transactions. His books

take that care of the pledge which a longing to or under the control of the Becker, 21 Int. R. R , 244. and entries are quasi public books and

careful man bestows on his own prop - defendant or claimant will tend to prove In considering the constitutionality of entries. The government has a right to

erty . any allegation made by the United the fifth section of the act of June 22 , see any record kept by him of his busi

It is true it was the duty of bank to States,may make a written motion par- 1874, it is necessary to determine the ness. This right has been exercised by

return the pledge, or show a good reason ticularly describing such book , invoice , real character of the case at bar. the government since its organization.

why it could not be returned. This it or paper, and setting forth the allegation The charges made in the libel are The first and subsequentCongresseshave

has done by proof, that without any which he expects to prove ; and there against the property, and not against the enacted such laws. It is too late to ques

fault on its part, and against its protest, upon the court in which suit or proceed claimants. It is the distillery and other tion the validity of such statutes. Expe

the pledge wastakenfrom it by superior ing is pending may, at its discretion , property proceeded against thatare treat- rience has shown that withoutsevere

force, and where this is the case, the issue a notice to the defendantor claimed as the offenders. The claimants, and even inquisitorial regulations the

common law as well as the civil law antto produce such book, invoice or strictly speaking,are not parties to the government can not successfully collect

holds that the duty of the pledgee is dis paper in court, at a day and' hour to be proceeding. They are here of their own the tax levied upon the production and

charged. ( 2 Kent, 579; Story on Bail. specified in said notice, which , together motion, and not on the process of the sale of spirits, and the necessities of the

ments, section 339 ; Commercial Bank v. with a copy of said motion, shallbeserv. court
. The judgment must be for or government justify the existence and

Martin , 1 Annual, 344.), That the pro ed formally on the defendant or claim- against the property libeled , not for or rigid enforcement of such regulations.

ceedings ofGeneralBanks and the liqui- ant by the United States 'Marshalby de- against the claimants. A forfeiture of The order of the court complained of

dators appointed by him constituted "su- livering to him a certified copythereof, the property does notconvict the claim- by the claimants authorizes neither

perior force,” which no prudent admin- or otherwise servingthe same as origi- ants. This proceeding is entirely inde- search nor seizure. It calls on the claim.

istrator of the affairs of a corporation nal notices of suit in the samecourt are pendent of any criminal prosecutions ants to produce certain books and papers

could either resist or prevent, is too plain served ; and if thedefendant or claimant which have been commenced, or which relating to their business as distillers,

for controversy. It was in the midst of shall fail or refuse to produce such book , may hereafter be commenced , against rectifiers and wholesale liquor dealers.

war that the order was made, and with invoice, or paper in obedience to such them . The books and papers, which If their business books and papers are

anarmy at hand to enforce it, there was notice, the allegations stated in said mo may or may not , when produced, incul. not produced , the allegations ofthe libel

nothing left but submission under pro- tion shall be taken as confessed unless pate the property,can only beusedin aretakenas confessed.

test. Any other course of action , under his failure or refusal to produce thesame evidence in this action. After being The claimants were equally unsuccess

the circumstances, instead of benefiting, shall be explained to the satisfaction of thus used they go back into the posses ful in iivoking the protection of article

would have injured every one who had the court. `And if produced , the said sion of the claimants. 7 of the amendments to the Constitution.

dealings with the bank . It has turned attorney shall be permitted , under the The question , therefore, of compelling That article provides that “ in suits at

out that the plaintiff has suffered injury, direction of the court, to make examin- a person to accuse himself or to testify common law , when the value in contro

but notthrough the fault of the officers ation (at which examination the defen- against himself, in a criminal case is not versy shall exceed twenty dollars, the

of thebank, for they retained the notes dant or claimant, or his agent, may be before the court. Even ifthe act of1874 right oftrial by jury shall be preserved."

and bills long after the paper for which present ) of such entries in said book, in were not in existence, the claimants and it has been settled that a proceed

they were given as security had matured, voice or papers as relate to ortend to might becompelled bya subpæna duces ing in rem under the internal revenue

and until they were dispossessed of them prove the aliegation aforesaid , and may tecum to bring in the booksand papers laws is a suit at common law within the

by military force. Under such circum- offer the same in evidence on behalf of called for in the order of the court : 'and meaning of that article. The Sarah , 8

stances they have discharged every duty the United States. But the owner of I can see no reason why they might not Wheat., 391.

which they owed to the plaintiff, and if said books and papers, his agent or at- also be compelled to testify concerning It is clear, then , that when the issues

loss has been occasioned in consequence torney , shall have, subject to the order all the allegations of the libel. Any in this proceeding are made, and the

of the military order in question the of the court, the custody ofthem , except statements thus made by them as wit. case is ready for trial, the claimants will

bank is not responsible for it. pending their examination in court as nesses in the proceeding against thedis. have a constitutional right to demand a

The judgment is affirmed . aforesaid ."
tillery and other property could not be ljury.
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But they must first submit to, and shall fail to comply with such order to principal of certain levee bonds issued tion 12 of the Constitution , become in

comply with , all reasonable and proper produce books or writings, it shall be by the city of Shawneetown. debted for any purpose in any amount

rules and orders of the court entered lawful for the courts respectively ,onmo Thevenue of the cause was changed exceeding five per cent. of its taxable

against them in making up the issues and tion as aforesaid , to give judgment against to Saline county , where a hearing was property as assessed for State and county

preparing the case for final trial . him or her by default.” had upon bill, answer, replications and taxes, and that all bondsissued in excess

As already stated, the books and rec In thecase of theU. S. v. 28 Packages proofs, and a decree was entered dissolv- of $40,403 were void.

ords kept by the claimants are quasi pub- Pins, Gilp. R. , 306 , it was held that this ing the injunction and dismissing the The section of the Constitution upon

lic records. If their government books statute did not apply to proceedings in bill , to reverse which the complainants which appellants rely, declares : No

were kept as the lawrequired them to rem . The contrary, however, was held bring the record here by appeal . county, city, township, schooldistrict or

be kept, their business books will make by Judge Treat of the Eastern District of In the act incorporating the city of othermunicipal corporation, shall be al

the same showing as the government Missouri, in the case of the U. S. v. 469 Shawneetown, Private Laws of 1861 , page lowed to become indebted in any manner

books. And if this correspondence ex- Barrels of Spirits, 10 Int. R. R. , 205, in 272, sec. 2 of Article 9, declares : or for any purpose , to an amount, includ
ists, the production of their business which ruling he says he is supported by & 2. It shall be the duty of the city ing existing indebtedness , in the aggre

books and papers will not harm the the circuit judge in a well considered council as soon as practicable after the gate exceeding five per centum on the

claimants. If their government books opinion . This section of the judiciary passage and adoption of this act to pro- value of the taxable property therein , to

were not so kept, and their business books act is important as a legislative construc- ceed and makearrangements for the con- be ascertained by the last assessment for

and papers contain evidence which will tion of theseventh article of the amend. struction of a levee that will so far sur: State and county taxes, previous to the

tend to prove the allegations in the libel , ments to the Constitution. The very act round the city, of a sufficient height and incurring of such indebtedness.
there is justice in the demand of the gov- organizing the Federal courts is contem- breadth , as to entirely prevent the fu . The section , however, contains a pro

ernment for their production . poraneous with the articles of the amend ture inundation or overflow of said city , viso which is as follows :

The act of 1874 authorized the court to ments to the Constitution, whose pro- or any partof it, from the waters of the This section shall not be construed to

make the order in controversy . That tection was reliedonby thecounselfor Ohio or Wabash rivers ; and they are preventany county , city, township,

act, and others of the same nature, have the claimants with such seeming confi- hereby authorized and empowered to school district, or othermunicipal corpo

not only been held constitutional, but dence. The act is still in force. It au- borrow money, at not exceeding one per ration from issuing their bonds in com

reasonable and proper, in view of the thorizes the courts to order the produc - cent. a month interest, and to pledge pliance with any vote of the people

object sought to be accomplished. The tion of the books and writings of a party , the revenue of the city , together with which may have been had prior to the

statute authorizing the order for the pro and to enforce such order by summary the revenue and taxes mentioned in the adoption of this Constitution, in pursu

duction of the books and papers also judgment against the party failing or re- first section of this article , for the pay- ance of any law providing therefor.

fixes the penalty for disobedience of that fusing it . The motion in the case at bar ment ofsaid money and interest thereon, The question to be determined is,

order - the allegations in the motion shall be was made under the act of 1874 , and not and they shall issue bonds to secure the whether the levee bonds were issued in

taken as confessed . under that of 1789 ; but the argument payment of said money, with full speci- compliance with a vote of the people of

If Congress had not seen proper to pre- by which the former statute is sustained fications, signed by the mayorand attest the municipal corporation in pursuance

scribe the penalty or punishment for necessarily establishes the validity of the ed by the city clerk under the seal of of a law providing therefor.

disobedience of the order, it can hardly latter. The further point was made by the said city . It will be observed that the provision

be doubted that the courts, in the exer- counsel for the claimaints that the fifth Section 3 authorizes the city coun : of the Constitution which authorizes

cise of a sound discretion, would have section of the act of June 22, 1874, was cil to make contracts for the construc- bonds to be issued in compliance with a

been authorized to enforce compliance ex post facto , and , therefore, null and tion of the levee, to appoint a surveyor vote, does not require that the vote shall

either by fine or imprisonment, or both . void . In support of that position the to lay off the grounds upon which the be had solely under an act of the legisla

In this case the statute has fixed the case of the U. S. v. Hughes, 2 N. S. Am. levee shall be constructed,and author- ture of the State ; the language used in

penalty, and the court can inflict no L. T.R. , 300, was cited . izes such repairs and alterations to be the organic act is “ in pursuance of any
other. If the claimants refuse to com That was a case pending before the made as shall be deemed proper. law ."

ply with the order of the court, they are passage of the act of 1874. It was a suit Section 2 of Article 6 gives the city When an incorporated town or city

in contempt of its authority. That ques. to recover penalties for an alleged viola- power to borrow money and pledge the has been invested with power to pass an

tion is not triable by a jury. The con- tion of the revenue laws, committed prior revenue of the city for the payment ordinance, by the legislature, for the gov

temptcan be purged only by a compliance to the enactment of the law of 1874. The thereof, provided that no sum or sums of ernment or welfare of the municipality,

with the court's order. The constitu- motion in the case involved the produc- money shall be borrowed at a greater in- an ordinance enacted by the legislative

tional right of the claimants to a trial by tion of books and papers of the defend- terest than ten per cent. per annum for branch of the corporation in pursuance

jury will not shield them from punish- ants used and kept by him prior to the ordinary purposes . of the act creating the corporation, has

ment for disobedience of the order of the act of 1874. Judge Blatchford held that, Sec. 19, Article 10, provides that no the same force and effect of a law passed

court. as applied to that case the act of 1874 was money shall ever be borrowed by the by the legislature, and cannot be regard

Whenever in the progress of a proceed ex post facto, in that it altered the legal city council unless the ordinance there ed otherwise than a law of and within

ing a party acts contumaciously by dis- rules of evidence which anplied prior for shall first be submitted and voted for the incorporation .

obeying a lawful order entered against thereto and at the time of the alleged by a majority of the voters voting at an An ordinance is the law of the inhab .

him , that proceeding, so far as he can violation. This case is expressly limited election for that purpose, except for con- itants ofthe municipality.

claim any advantage under it, is at once to the books, papers, etc., of the claim- structing or repairing a levee. By Section 2 of Article 9 of the charter

arrested , and goes no further until the ants relating to their business since the Section 22 of Article 6 declares : The of the city , the city council was empow

contempt is purged. actof June 22, 1874. Whether or not a city council shall have power to make ered to borrow money and issue bonds

Where the United States courts are statute is ex post facto depends upon the all ordinances which shall be necessary to secure the payment for the construc

not limited by statute,their power to en- facts of the particular case. and proper for carrying into execution tion of the levee, butthe charter is silent

force obedience to their orders by pun The court has been aided in the con the powers specified in the act, so that in regard to the manner in which the

ishing for contempt is discretionary . sideration of these questions by the la- such ordinances be not repugnant to nor power given to the city to act in this

The object to be accomplished by the bors of the counsel upon both sides, and inconsistent with the Constitution of the particular shall be exercised ; but by

exercise of this power may be punitive especially by those ofMr. Holstein, the United States or of this State. Sec. 22 of Article 6 to the city council is

in its character, orit may beat once pu- assistant district attorney. In pursuance of a petition presented , given power to make all ordinances ne

nitive and remedial, according to the The motion of counsel for claimants is of the property holders of the city of cessary to carry out the various provi

given case. overruled, and the order of the court Shawneetown at the regular May meet. sions ofthe charter.

In the case of Texas v. White, in the requiring the production of the business ing, 1870, of the city council, an ordi While the charter nowhere directly

Supreme Court ofthe United States, not books, papers, etc. , will stand.
nance was enacted as follows : requires avote of the people to authorize

yet reported , Justice Miller used this Nelson TRUSLER, district attorney , as Be it ordered by the city council of an issue of bonds, yet , where the man
language:

sisted by CHARLES L. HOLSTEIN and Tho Shawneetown, That at the city election nerin which the power is to be exercis

“ The exercise of this power has a two . Mas M. BROWNE, for the United States. to be held on the 6th day of June, 1870, ed is left in the discretion of the city

fold aspect, namely: First, the proper JAMES M. SHACKLEFORD and CHARLES there shall be submitted to the legal vot- council with general power to act by

punishment of the guilty party for his DENBY for claimants ers of the city , the following proposition : and through ordinances, we are aware of

disrespect of the authority of the court, Shall the city of Shawneetown issue no better or more judicious manner in

or its order ; and second, to compel his THROUGH the kindness of R. W. Town- bonds to an amount not exceeding fifty which the city council could proceed to

performance ofsomeactordutyrequired SHEND, of the Shawneetown bar, we have thousand dollars to be due and payable exercisethe powers giventhem by the

of him by the court, which he refuses to in twenty years, reserving the right to charter than to enactan ordinance sub

perform . Stimpson v. Putnam , 41 Vt. ,
received the following opinion :

the city to pay the same at any time af- mitting the question to a vote of the

238. In the former case the court must SUPREME COURT OF ILLINOIS . ter five years, with interest payable semi- people of the incorporation for their

judge for itself the nature and extent of OPINION FILED OcT. 14, 1875. annually at the rate of not more than ten adoption or rejection , neither the ordi

the punishment with reference to the H. G. Mason et al . v. CITY OF SHAWNEETOWN .
per cent, to be applied solelyto the con nance or the vote under it was in con

gravity of the offense. In the latter case struction of a levee that will surround flict with the charter of the city .

the party refusing to obey should be POWEROFCITY TO ISSUE BONDS - CONSTI- the city, ofa sufficient heightand breadth The city council did notassume to act
TUTIONAL PROVISION-VOTE OF PEOPLE.

fined and imprisoned until he performs to entirely protect the city from further under the authority given in the charter,

theact required of himorshows thatit - Held That the ordinance on the City of Shaw : inundationand overflow at alltimes; withonta vote of the people of the in
is not in bis,power to do it.” neetown submitting the question whether $ 50,000 the work on said levee to be given to corporation . The bonds issued show
Als ) see Bishop's Cr. Law, sections of bonds ofthe city should be issued for the pur the loweat responsible bidder for the upon their face that they were issued in

pose of constructing a levee was a law within the
232 to 259 inclusive, 3d ed. same, afterample publication of the time pursuance of a majority of the votesThe firstten articles of the amend- , meaning of the Constitution , and that thebonds

which were subsequently issued and soldwere and place of letting the contract. All le- cast at an election legally held in the

ments to the Constitution were proposed issued in compliance with a vote of the peopleof gal voters of thecity voting on this propo- city pursuant to law on the 6th day of

by the first Congress ofthe United States themunicipality in pursuance of law providing sition shalldeposit a ballot onwhichshall June, 1870.
at its first session on the 25th day of Sep 2 :MEANING OF “ IN PURSUANCE OF ANY LAW." - be written or printed “ for levee," or We are therefore of opinion, that the

tember, 1789. At the same session , and The courtconstruesthe provision of the Constitu " against levee." ordinance adopted submitting the ques

about the same time, the act commonly
tion authorizing bonds to be issued in compliance

with a vote , etc., “ in pursuance of any law ," and
Under this law of the city an election tion , whether $ 50,000 of bonds ofthecity

called the Judiciary Actwas passed. holds that when an incorporated town or city has was held , which resulted in favor of the should be issued for the purpose of con

Section15 of that act ( sec . 724, R. Š . , 137 ) been invested with power to pass an ordinance by proposition by a large majority of the le- structing a levee , wasa law within the

is as follows : meaning of the Constitution, and that

“ That all the said courts of the United branch ofthe corporation in pursuance of the act

pality, an ordinance enacted by the legislative gal voters of the city.

In pursuance of the vote of the people the bonds which were subsequently is

States shall have power, in the trial of creating the corporation , has the sameforce and of the city, and under the authority of the sued and sold were issued in compliance

actions at law, on motion and due notice notbe regarded otherwise than a law of and with charter, the city , in March and April, with a vote of the people of themunici

thereof being given, to require the par- in the incorporation . 1872 , issued and sold fifty of its bonds, pality in pursuance of law providing

ties to produce books or writings in their 3. EXERCISE OF Power.- The court states the known as levee bonds, of the denomina- therefor.
pussession or power , which contain evi. proper manner of exercising the power.

4. INJUNCTION - DAMAGES.-Thecourt committed
tion of $ 1,000 each. The court, in dissolving the injunction,

dence pertinent to the issue , in cases and no error in assessing the damages on the dissolu It was also shown on the trial of the assessed the damages sustained by the

under circumstances where they might tion of the injunction.– En . LEGAL News.] cause, that on the 1st day of January , city at $200. In this we perceive no er:

be compelled to produce the sameby Opinion by CRAIG , J. 1872, the city delivered its bonds to the It appears from thetestimony that

the ordinary rules ofproceeding in chan . This was a bill in equity brought by Saint Louis and Southeastern Railroad the city employed Mr. Townshend, an

cery ; and if a plaintiff shall fail to com . Hezekiah G. Mason and Willard Mason Co. to the amount of $ 25,000 . attorney, to assist the city attorney in

ply with such order, to produce books in the Circuit Court of Gallatin county The assessed value of property in the defending the suit. The evidence fur

or writings, it shall be lawful for the against the City of Shawneetown and city for State and county taxes for the the shows that his services were worth

courts respectively , on motion, to give others, to enjoin the city and its officers year 1871 was $808,060. from $200 to $ 500. The amount assessed

the like judgment for the defendantas from levying and collecting any taxes It is insisted by appellants that in 1872 by the court was reasonable .

in cases of non suit ; and if a defendant ! for the payment of either interest on or the city could not, under Article 19 , Sec If it be true, as insisted by appellants,

ror.
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as as

that the attorney was personally inter- aschedule of reasonablemaximum rates a necessary elementofthe offense against Robinson, one car load of horses, charg

ested in some of the bonds, that fact of charges for the transportation of pas- which the statute is directed, that it is ing therefor only the sum of $ 55.20, be

could not deprive the city of the rightto sengers, and freights and cars, on each of the charging more than the maximum ing at the rate of 27 cents per mile for

be compensated in damages under the said railroads;said schedules shall in all rates fixed by said board of commission the carriage of said car-load of horses,

statute for the wrongful issue of the in- suits brought against any, such railroad ers which makes the company guilty of contrary to the form of the statute, etc.

junction by appellants. corporations, wherein is involved in any extortion under the statute within its The statute defines in section 3, in re

The decree or the Circuit Court will be way the charges of any such corpora- true intent and meaning. We cannot spect to unjust discrimination , as it pro

affirmed . tion for the transportation of any passen- think that until this schedule of rates vides in section 8, inrespect to reason

Affirmed . ger, or freight, or cars , or unjust discrim was madeby theboard of commissioners able rates, what shall be deemed and

R. W. TOWNSHEND, Shawneetown , ill . , ination in relation thereto, be deemed there would, under the statute, be incur. taken as prima facie evidence of the un

attorney for appellee. and taken in all courts of this State as red a liability for unreasonable and ex- just discrimination prohibited by the

F. M. YOUNGBLOOD, Benton , Ill . , attor- prima facie evidence that the rates there tortionate charges, nor thatwhen made, act. The language of the section in re

nəy for appellant. in fixed are reasonable maximum rates that for taking the rates fixed by the spect to freight is charging a greater

of charges for the transportation of pas- schedule or less rates, that the statutory amount of compensation for any distance

SUPREME COURT OF ILLINOIS.
sengers, and freight, and cars, upon the penaly would b- incurred , even though than is at the same timecharged for the

railroads for which said schedules may proof might be made that the rates so transportation in the same direction of

OPINION FILED Nov. 4, 1875 . have been respectively prepared . Said taken were more than fair and reasona- any passenger or like quantity of freight

THE C. B. & Q. RAILROAD CO. v. THE PEOPLE .
Commissioners shall from time to time , ble rates ; yet in such last case,according of the same class over a greater distance

often circumstances may re to the terms of the first section of the of the same railroad ."

EXTORTION AND UNJUST DISCRIMINATION quire, change and revise said schedules. s atute,and the interpretation put upon This count, we think , does not present

IN THE RATES CHARGED FOR THE TRANS When anyschedule shall have been made the act by appellee , there would have astate of facts which shows a violation

PORTATION OF PASSENGERS AND FREIGHT

or revised as aforesaid, it shallbe the duty been a commission of the statutory of- of the statute in that there is no aver
-THE CONSTITUTIONALITY OF THE R. R. of said Commissioners to cause publica- fense, as there would have been the tak- ment as to the respective freight being

LAW .
tion thereof to be made for three success- ingofmore than fair and reasonable rates. of “ like quantity of the same class," or

1. CHARGE OF THE OFFENSE. - The court dis. ive weeks in some public newspaper The evident purpose was to regulate and that in respect of such freight that was

cusses how theoffense should be charged in the published in the city of Springfield ,in fix, so far as the legislature might, the a higher charge for a less than for a great

2. REASONABLE RATES.- The courtstates how thisState ; provided thatthe schedules rates ofrailroadcharges, and to punish erdistance.
reasonable rates are to beascertained under the thusprepared shall not be taken as pri- the taking in excess of the fixed rates ; There is no averment whatever upon
law .

3. DISREGARD OF SCHEDULE RATES. - That a dis ma facie evidence as herein provided and the form of the provision making the this head either in respect ofnumbers of

regard of the schedule of rates to be prepared by until schedules shall have been pre- scheduleoffixedrates prima facie evi- the respectiveanimals, or their weight

the railroad and warehouse commissioners a nec- pared and published as aforesaid , for all dence of what were reasonable maximum or the size or class of the cars containing

essary element of the offense againstwhich the the railroad companies now organized rates wasdoubtless to avoid the objection them , or otherwise.

maximum rates fixed by the said commissioners, under the laws of this state, anduntil indicated in the opinion in the Chicago The section itself recognized the fact

which makes the company guilty of extortion un: the 15th day ofJanuary, A. D. 1874, or & Alton Railroad Company v.The People of there being railroad cars of different

der the statute within its true intent and mean- untilten days after the meeting of the (67 Illinois, 13) to the legislaturemaking classes and numbers, for in defining un :

* WHEN RATES NOT FIXED - OFFENSE.- The court next session of this General Assembly, any fixed rates conclusive of what was just discrimination in respect to cars, it

cannot think that until this schedule of rates was provided a session of the General Assem- reasonable ,and to follow what was infer- provides that they be of the same class

made by the board ofcommissioners there would, bly shall beheld previous to the 15th able from that opinion that they should ornumber.”

reasonable and extortionate charges nor that when day of January aforesaid ,” etc. be made but prima facie evidence. It is The description of the respective

made that for taking the rate fixed by the sched The charge of the offenses in the dec- true that the taking of higher rates than freights merely as one car-load of ponies

ules, or less rates than the statutory penalties laration is in general form the language thosefixed by the commissioners' sched- and one car-load of horses, does notin

made that the rates so taken were just and reason- inone of thecounts,which in thisrespect ule of rates is not the exact form of the our view sufficiently show them tobe
able rates.

5. THE DECLARATION DEFECTIVE . - That the de
is a fair specimen of all, being that the statutory offense, and the taking of such like " quantities of freight of the same

claration was defective in not averring that a sum charged "exceeded a fair and rea- higher rates might not subject to the class."

schedule of rates had been established by the sonable rate of toll and compensation penalties of the statute upon the making The rules applicable to the enforce

board of commissioners, and that the defendant for the carriage of the goods in the sum ofproofthat they were fair and reason: ment of the penal statutes requires that

had received compensation in excess of those of $ 1.91, and wasthen andthere unjust, able. Still , as we view it, to constitute the it should be made clearly to appear, that
rates - [ ED LEGAL NEWS.)

unfair, unreasonable, and extortionate, offense really designed and intended by the precise statutory offense has been

Opinion of the Court by SHELDON, J. contrary to the form of the statute," etc. thestatute, regarding it in its whole scope committed.

This was an action of debt brought to Looking merely at the first section ofthe and purpose, the rates taken must bave Being of opinion that the demurrer

recover penalties under the act to pre- statute , the declaration would seem to been in excess of the schedule rates. It should havebeen carried back and sus

vent extortion and unjust discrimination describe the statutory offense. That was not enough then , we think , to bring tained to the declaration instead of to

in the rates charged for the transporta- section by itself makes the offense to the case fully within the provisions of the pleas, the judgment will be reversed .

tion of passengers and freight on rail- consist in taking more than a fair and the statute , that the rates charged were Judgment reversed.

roads in this State, etc. , approved May reasonable rate of toll and compensation , simply unreasonable and extortionate,

2, 1873. The suit was commenced May without reference to any standard of but they should have been so according WALKER, C. J., and SCHOLFIELD, J. , dis

21, 1874 . The declaration contained what is fair and reasonable. In such to the rule of reasonableness to be pre
senting.

twenty counts, the first nineteen of case, it may be seen , different persons scribed under the statute, and we are of We hold that the first, second and

which are for extortion, and the twen- would have different opinions as to what opinion that the declaration in this re third sections of the act create complete

tieth one for unjust discrimination. The is a fair and ressonable rate. Courts and spect was defective in not averring that offenses, independent of the eighth sec

defendant pleaded three special pleas,to juries, too, would differ,and at one time a schedule of rates had been established tion. That the fourth section imposes

which a demurrer was sustained, and or place a defendant might be convicted by the board of commissioners, and that penalties for their violation . That the

the defendant electing to abide by the and fined in a large amount for the same the defendant had received compensa- eighth section only prescribes a rule of

pleas, the court, a jury being waived, act, which in another place or at another tion in excess of those rates.
evidence on the trial for the recovery of

heard the evidence and fixed the penalty time would be held to be no breach of We think what has already been said the penalty.

for a violation of the statute at $ 1,000, the law , and what might be thought a sufficiently meets the position taken by Whether that section is valid and has

and gave judgment therefor, from which fair and reasonable rate on one road appellee, that the statutory offense con- changed the rule , does not, as we think ,

defendant brings this appeal . It is urg- might be considered otherwise upon an sists simply in receiving more than a arise on the pleadings, and can only be

ed that the court below erred in not car- other road. There would be no certainty fair and reasonable rate of compensa- presented for decision when the sched

rying back the demurrer and sustaining it of being able to comply with the law. tion, and that the schedule of rates is üles provided for by it shall be offered in

to the declaration . Appellant insists A railroad corporation , with purpose but prima facie evidence of what is rea- evidence,

that the declaration is defective in not of conforming tothe law, might fix its sonable, and that it is not necessary for We hold that the averments contained

averring that a schedule of reasonable rates at what it believed to be reasonable, a party to plead evidence. In the view in the twentieth count show a violation

rates of charges for the transportation of and yet be subjected to the heavy penal taken , the schedule of rates is something ofthe second and third sections of the

passengers and freight had been estab- ties here prescribed. The statute fur- more than evidence, it is a fact upon act, and that it is good. These sections

fished as provided for by the eighth sec- nishes evidence that it did not intend to which the action rests. define the offense of unjust discrimina .

tion of the act, and that the defendant leave the railroad companiesin this state Under the constitutional provision the tion, aad the averments show that the

had demanded and received compensa- of uncertainty and danger, and exposed statute would go into effect July 1 , 1873, offense was committed.

tion in excess thereof. The statute pro- to such seeming injustice. We must and so from that date the first and fourth The pleas fail to present a defenseto

vides in Sec. 1, that if anyrailroad corpo- look to the entire statute , and to every sections, prohibiting and imposing pen- the charge of unjust discrimination for

ration in this State shall charge, collect, part and provision of it, to learn in what alties for extortion, be in force ; but the use of the cars ; and the statute has

demand, or receive more than a fair and the offense is really made to consist. the eighth section provided that the declared that the facts stated in this

reasonable rate of toll or compensation The eighth section provides how reason- schedules of rates could not be used as count, prima facie, constitute an unjust

for the transportation of passengers or able rates shall be ascertained, what they prima facie evidence until the 15th day discrimination, and the statute is war.

freight, etc., the same shall be deemed shall be ; that the railroad and warehouse of January, 1874, and appellee's counsel ranted under the decision in thecase of

guilty of extortion, and upon conviction commissioners should make, foreach of make a pointupon this as evidencingthat the Chicago and Alton Railroad Co. v.

thereof shall be dealt with as thereinaf- the railroad corporations in the State, a the existence of the schedules of rates the People, 67 Ill., 11 ; where it was held

ter provided ; and in Sec. 2, that if any schedule of reasonable maximum rates, was not essential to the commission of that the General Assembly have the

such railroad corporation shall make any thus providing a uniform rule for the the offense of extortion under the act . power to declare that the facts averred

unjust discrimination in its rates or guidance of the railroad companies. But we can view this as but an acci- in this count should be held prima facie

charges of toll or compensation for the When that is done there will be a stand dental incongruity in the respect named , evidence of unjust discrimination, leav

transportation of passengers or freight, ard of what is fair and reasonable, and not entitled to such serious regard as tó ing the company to overcome the pre

etc., the same shall be deemed guilty of the statute can be conformed to and be of controlling force in determining sumption.

having violated the provisions of the obeyed. The careful provision made by the true construction of the statute. In this case there was no evidence to

act, and, upon conviction, shall be treat- statute for the publication in a public But it is insisted on the part of the rebut the presumption , but, on the con

ed as thereinafter provided. newspaper for a length of time of the appellee that there is at least one good trary, the demurrer admits the facts

Section 4 provides that any such rail- schedules when made, and that until so count—the twentieth - that which de- and we think the judgment should be

road corporation guilty of extortion, or published they should not be such prima clares unjust discrimination . affirmed under the twentieth count in

of making any unjust discrimination as facie evidence, indicates, as we may sup The charge in the count is that de- the declaration . But we refrain from

to passenger or freight rates , etc., shall , pose, the legislative intention that the fendant made an unjust discrimination the expression of any opinion as to what,

upon conviction thereof, be fined'in any railroad companies should have fair no- in its rates and charges of toll and com- if any , change of the rules of evidence

sum not less than $ 1,000 nor more than tice of the schedule of rates,and so have pensation of freight from Quincy to has been made by the eighth section of

$ 5,000 for the first offense, and for the the opportunity afforded to them of be- Macomb in this , that defendant on the the act, as that question does not arise

second offense not less than $ 5,000 nor ing able to conform thereto. The pro- 11th (day) of April, 1874, transported for on this record.

more than $ 10,000, and for the third of- vision ,too,that the scheduleof rates is to James T. Applegate and Samuel Dodd, The want of time prevents us from

fense not less than $ 10,000 nór more than be made for each ofthe railroad corpora- from Quincy to Macomb, one car load of presenting our views in a more extended

$ 20,000, and for every subsequent offense tions in the State , is another indication horses, commonly called ponies, a dis. form .

and conviction thereof shall be liable to in the same direction . tance of59 miles,charging therefor the

a fine of $ 25,000. We are ofopinion , from an examina- sum of $ 28.34, being at the rate of 48
Scott and MCALLISTER, J.J. , dissenting.

Sec. 8 directs the railroad and ware- tion of all the provisions of the statute cents permile; and that said defendant Weconcur in reversing the judgment

house commissioners “ to make for each taken together , that a disregard of the on the 30th of March , 1874, transported in this cause, but dissent from the rea

of the railroad corporations doing busi- schedule of rates to be prepared by the from Macomb to Chicago, a distance of soning ofthe opinion of the majority of

ness in this State, as soon as practicable, I railroad and warehouse commissioners, is 1 204 miles, for Robert Smithers and James I the court, especially so far as it may be
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said to assume the constitutionality of this house being opened and kept by the hotel of the man , but as a hotel hav: it — that there is nothing here that shows

the act under discussion . this name, they claiming still to have ing that name. It is not only a hotel that Mr. Sands intended to perpetrate

As the majority of the court have some interest in what that namebelong. kept by Wood, butit is Wood's Hotel ; any fraud in his ownmind, he didn't

avoided any discussion of the realmerits ed to,and manifestedsome intention to so that there would seem to be no im- suppose that hewasdoing anything but

of the case ,we do not deem it necessary continue to carryon a hotel bythat propriety in it so far ; butwhethera man what he had a right to do, but he puts

to express our views at length .
name, and some negotiations seem to who calls hishotelby his ownname, an advertisement in the paper soon after

have been made or talked between calls it “ Wood's Hotel," not The Wood's the fire, when he got his house ready in

We are indebted to D. S. PRIDE, of the them with reference to consenting to Hotelbut" Wood's Hotel,” has a right the fall, which would give the public to
have Sands carry on his house under to transfer his interest so that his as- understand that this was the same

Chicago bar, for the following opinion :
that name, which consent, however, ne- signee could go off from that ground, Wood's Hotel. The public notknowing

CIRCUIT COURT OF COOK CO., ILL. ver was obtained . No new hotel seems go into another , building and call anything particularly about it,woulddraw
to have been erected on the ground his hotel “ Wood's Hotel " or not, is that inference, would come to that con

OPINION Nov. 10, 1875. where the old hotel was burned down, another question . I have serious doubts clusion that this was the same establish

ENOCH WOODS v. OBADIAL SANDS. or if so, these parties don't seem to have about it. I have great doubts, wheth- ment, in the same form , or in the hands

USE OF NAME AS TRADE -MARK MAY BE any interest in it, or at least never at er a court would protect the party of the same person that they had been

ASSIGNED . tempted tocarry on a hotel again on that so that he should have the exclusive acquainted with .

does business has an exclusive rightto the use of takes from Cummings a release of his pression is, that that is a sort of fraud ; pleadings hereto have acquired a good

" Wood's Hotel ” is supposed from the
1. A man who uses a nameunder which he ground. InJuly of this year, Wood right to any such name, becausemy im .

suchname, and having obtained such exclusive claim under this agreement which had that it is an attempt to have the public name. Now he puts in an advertise
right other persous are not at liberty to interfere been made, leaving him no longer bound understand that this hotel is kept by a ment that this is re -opened - Wood's Ho

by sailing under his flag" and thus deceive the by any agreement not to keep ahotel, man that does not keep it, and no court tel is reopened and readyto receive

2. Having acquired such exclusive right to use etc.,and leaving him atliberty to keep a will help that, orassist itrather. But boarders, etc. Hein that way expects
such name, called in a general way a " trade hotel bimself with such name as he might in this case that was not attempted. No to get the benefit of the old reputation .

trade-mark to another, and thelaw will protect choose, as far as he and Cummings were hotel was put up, at least, by Cummings The old reputation did not belong to

the assiguee in an exclusive right to use the concerned . After obtaining that release to be kept by this name. The question Mr. Sands at all . It is nothing that
same incarrying on the same business in the
same building . oran agreement fromCummings,Wood then arises, Whatare Mr. Wood's rights, he made; itis nothing that he builtup;

3. There may be somedoubt, however, about then opens on Fifth Avenue a house hav. theoriginal owner ? he has given no value to it.
There was

such assignees having an exclusive right to ing the same name which he formerly Now , if after the fire the defendant, value given to it by Mr. Wood, and

carry on such business in a different place had used-that is, “Wood's Hotel, ” and Sands, had been told by these people Mr. Wood is entitled to that unless he

4 W. had obtained the exclusive right to the he then files thisbill asking that Sands that they should do nothing more, that in some way abandoned it. I have had

use of the nameof Wood's Hotel," assigned his may be enjoined from longer carrying he could do what he pleased , that considerable doubt about this because it
lease of the hotel , together with furniture, good .

on this business under this old name, would have been an abandonment. If is rather a close case , but on the whole
will and name toC., and agreed not to engage in

hotel business until 1879 ; shortly after said hotel “ Wood's Hotel,” which the complain they took a course which gave him a I think that justice, equity and fair-deal

was destroyed by fire. A few months after the antalleges belongs really to him . right to say, without doubt, they had ing is best secured under the circum

fire, S.opened a hotel under the name of " Wood's

Hotel,” W. and C. not assenting, but objecting Now, the law, as I understand it, is abandoned it - if they had taken a course stances in giving to Mr. Wood the right

thereto . Afterwards c . becomes proprietor of this, as applicable to a question of this so distinctly and plainly that they would to carry on his business under thename

the " Gault House," and w . purchased from C. a kind :

release of his agreement not to open a hotel, which he doesbusiness, which does not had not abandoned it , then they would therefore shall allow a decree in favor of
A man who uses a name under ever be estopped from saying that they underwhich he carried it on before . I

old name of Wood's Hotel.” On bill filed by infringe upon therightsofanybodyelse, not have the right to talk about it after the complainant, enjoiningthe defend
W. to enjoin s. from using thename of " Wood's and which within the rules governing wards, if Sands did appropriate this ant from using the name.

Hotel” : Held, that there had been no abando such subjects, it is well enough for him to name. But I think it was not for
onment by W. and c . of their right to said

David S. PRIDE, for complainant.

name or trade-mark, and the injunction was use to designate his hotel , or other busi- Mr. Sauds to jump in too quick in MONROE, BISBEE & Ball, for defendant.

granted as prayed .
ness which he carries on ; has a right to this matter. Men who are burned out

Opinion of the Court by Farwell, C.J. the use of that name to the exclusion of must have time. Mr. Cummings was XXV. OHIO REPORTS.

This was a case to enjoin Mr. Sands others for the purpose of carrying on such burned out, and the hotel and furni
We take the following head -notes from

from keeping a hotel under the nameof business. He pre-occupies the ground; he ture and everything were destroyed,

Wood's Hotel,” and therewasacross gets a sortof exclusive right to the value andhewasleft houseless,homeless,and numbersofthe 25th volume of Obio State

bill by Sands to enjoin Wood from keep- of this name-if there is any value to it, without business, and he and Mr. Wood Reports, furnished us by Robert Clarke &

tel," which was kept by him sometime areinduced to do business with him ; decide what theycan do, what they wish Emery's Sons v. IrvingNationalBank, p.360

ing,a hotel by the name of “ Wood's HO by whichcustom is obtained andmen must have a reasonable time in whichto Co., thepublishers :

ago. and where he has obtained such exclu- to do, what they will do. They are not
DELIVERY - BILL OF LADING.

After a careful examination of the law sive right, others are not at liberty to to be hurried to conclusions at the peril

touching this question , andin view of interfere by sailing under his flag or of losing everything they have of value of bill of ladingis regarded as the sym
1. By the rules of commercial law, a

the evidence given in this case, showing wearing his clothes in deceiving people, this kind. They musthave a reasonable bol of the property therein described ;

what the facts are, I am on the whole for that is the effect ofthe action. time.It might be that the owner of the andin case theshipper reserves to bim

not withoutsomehesitation -but on the They are notat liberty to stepinand by property would rebuild it and give them self the jus disponendi, he can transfer

wholeIam inclined, and so decide, that what amounts to false ipretenses, al- the lease again ;it might bethat somear-the title,at any timebefore the property

the complainant in the original bill is en - though it may not be so intended by the rangements would be made by which Mr. isdeliveredby the carrierto the con

titled to the relief which he prays for ; party , obtain that whichbelongs to the Woodwould beenabledto rebuildthere signee, as effectually by the deliveryof

that he is entitled to have Mr. Sands en. manwhohas acquiredthis sort of pro- or elsewhere, and carry on thebusiness the biủl of lading as by the delivery of

joined from keeping his hotel with this prietary right in the use of the name. in his own name. They must have time the property itself.

Now,whenWood sold out to Cummings, for these things.

In brief, the reasons for my conclusion Wood, as the evidence shows, had ac Now , it appears that there was no
CONSIGNMENT - VENDOR - VENDEE .

are these : Wood, several years since, quired this right. He had run a hotel abandonment. There was nothing said 2. If the consignment be made by a

leased a building on the corner ofState thathenamedby his own name,call. by thesepeople toMr. Sands,that they vendor to a vendee, the questionwheth

street and Hubbard Court, I think ,which ed it by his owu name, and he had a did not intend to do anything,sothathe ertheconsignor reservedthe jusdispo

he first opened asa boarding house, but right to the exclusive use of that name could goahead and use anyname he nendi is one of intention,to be gathered

finally converted into a hotel,andwhich as against any body that mightat chose.Onthe contrary, they claim from allthefacts and circumstances of

he kept for a number of years by that tempt to use it afterwards here for this they did intend to hold on to this name,
the transaction.

name, and for several years was known purpose. The law allows a party having to the use of it, and insist that it was
3. If the right to control the property

by that name , and became well known, any business of this kind ,and having a theirs, and therefore there is no claim of be reserved by the shipper, the carrier

and had a reasonable amount of cus. name which is a sort of protection , that kind. The question is whether must be regarded as his agent; if not,

tom -patronage.Horenewedthelease which is called in a general wayatrade- there was such an abandonment asgave thenas the agent of theconsignee.

he first had of five years , afterwards mark-he has a right to assign over, to Sands the right to go on . Now, I don't
4. On such question of intention, the

for five years more, which, if I recol, transfer to othersany rights which he think there was — I think Cummings and terms of the billof lading are to be

lect right, was to expire in 1879 , and may thus have, so that the other parties Wood did asmuch as they probably could taken as admissions of the consignor,

not a great wbile after this renewal, step in his shoes, provided there is noth- be expected to do. Mr. Wood did not and are entitled to great weight, but are

he transferred bis lease, - hishotel,with ing objectionable about it in the eye of feel atliberty toopena hotel, himself, not conclusive.

a large part or all of his furniture the law. I think that, in this case , Mr. until he was released from this claim to SPECIAL RATES - DELIVERY.

and things pertaining to it, unto a man Wood had a right to transfer to Mr. Cum Cummings - not to go somewhere else 5. Nor is the fact, that the consignee

by the name of Cummings-the good mings the right to carry on that hotel and keep a hotel of this name. I suppose bad contracted with the carrier for spec

will of thebusiness, the use of his name; for the remainder of the term , under the from the evidence he felt it his duty , and ial rates of freight, conclusive that the

and agreed that he would not bimself, name which it had borne, “ Wood's Ho- that it was necessary for him to make goods were delivered by the consignor

during the remainder of theterm of five tel,” and that Mr. Cummings,before the .ome arrangement about this exclusive to such carrier as the agent of the con

years, the time for which this lease was destruction of this hotel by fire, bad a right before it was proper for him to ven- signee

to run, keep a hotel here, and the assignee right to say that no one shall carry on ture to open one on his own account in 6. Where the vendor of goods consigns

took possession and kept a hotel under the hotel as long as he is carrying this his own name ; and after a while he ef- them to the purchaser, taking a bill of

the same name and in the same way . A one on . No one else should carry on fected that, in July following - got a re- lading from the carrier, and intending

month or two afterwards, that is, in July, another one under the same name be lease, a paper which enabled him to go to reserve the right of control over them ,

1874 , a fire came and burned off the en cause it is liable to take away what be on . Now , Mr. Wood does not want to at the same time draws upon the pur

tire concern - hotel, furnitureand every longed to him - custom . Whether Wood lose this trade-mark - this valuable chaser for the price , and delivers thebill

thing seems to have been all destroyed could transfer to Cummings the right to name which he has acquired — this cus- of exchange, with the bill of lading at

by the fire . The keeper ofthe hotel,the carry on any other hotel than this old tom and patronage of the public. He tached , to an indorsee, for a valuable

assignee of the lease, Mr. Cummings, hotel under the name of " Wood's Ho . deems that of value, and he wants to re- consideration, the consignee, upon re

seems pretty soon to have gone into a tel,” there may be some doubt because tain that for himself. I think he has a ceipt of the goods, takes them subject to

house called the “ Gault House," on the there comes in the question whether he right to do it. I don't think there has the right of the holder of the bill of

west side , in some capacity , and that had a right to do it so that the courts been such delay , such negligence or such lading to demand payment of the bill of

same season , early in the fall, I think, would protect him in the right, because acts or language, on the part of these exchange, and can not retain the price

the testimony shows,or the same season , there comes in a question whether the people, as should prevent Mr. Wood frcm of the goods on account of a debt due to

Sands, the defendant, opened a house on parties are at liberty to adopt a name enjoying the benefit of this good name- him from the consignor.

Washington street, belonging to a man which shall be a fraud on the public. If if such is the fact -- which he has acquir JUDGMENT ON REVERSAL.

by the name of Wood, and which they a man adopt the nameof Irving House, ed , an ability to draw custom to his house 7. Where a judgment is reversed for

concluded, after some consultation , un Revere House, Sherman House, Pacific from the experience of the past . I think error in overruling a motion for a new
der the circumstances, to call “ Wood's Hotel , or anything of that kind, that he is entitled to that. trial , on the ground that the judgment

Hotel ,” the same name precisely that does not necessarily imply that Irving Now in this case perhaps it is not very was contrary to the evidence, it is error

the other house was known by. They keeps it, or Sherman keeps, or anybody important, but yet it is not to be disre- for the reviewing court to remand the

did call it so , and have continued to keep in particular keeps it ; that it is any par- garded, ( in order to show where the case, with instructions to render judg.

that house ever since by thatname. The ticular man's hotel ; it is a mere name parties stand ) what they intended. It ment in favor of the plaintiff in error,

evidence shows that Cummings never to a hotel . But when a man calls a ho . is evident from the advertisements that he not being entitled to judgment on the

assented to this, that Wood never assent. tel by his own name, I think he has a were put in the paper by Mr. Sands pleadings, and there being no agreed

ed to this use of his name by Sands. On right to transfer to another man the about " Wood's Hotel” being opened , statement or finding of facts, and the

the contrary, it appears that objections right to keep that hotel under the same that it was his expectation - it may be case being one in which either party had

were made by one, or both of them , to name, because it is not only known as presumed , no matter what he says about | a right to a jury trial .

name.
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Ar Nos. 161 AND 163 FITI AVENUE .

LERY .

CHICAGO LEGAL NEWS COMPANY, ered in the light of a special tax for every lawyer's library . It may be had | To the President and Members of the Chi

a law within themeaning of the
Consti-

|hobbies, punishing enemies or reward . puted offense ; that a legislative act can

of this provision of the Constitution
will of Judge Gary. An able and faithful author in his preface says he has at modify , or reverse any judgment,decree,

CHICAGO LEGAL NEws. EXPENSE OF THE BURIAL OF THE DEAD volume of law reports. Among the most THE CHICAGO BAR ASSOCIATION .

OCCURRING ON RAILROADS. — The opinion notable are what are known as the At the meeting of the Chicago Bar

of the Supreme Court of this State by Slaughter -House Cases ; the Myra Clark Association held on Saturday the special
LeI vincit .

BREESE, J., holding that the law requir- Gaines Cases; the Confiscation Cases;in committee to prepare a draft of a billto

ing every railroad company running cars which the opinions were delivered by be presented to Congress to provide for
MYRA BRADWELL , Editor .

within this State shall be liable for all Bradley, J., involving some of the most appeals and writs of error from judg

the expenses of the coroner and his in- important constitutional questions ever ments of the United States Circuit Court

CHICAGO : NOVEMBER 13, 1875. quest and the burial of all persons who passed upon by any court. This volume when held by the District Judge, made

may die on the cars, or who may be is a valuable addition to the reports of the the following report, the consideration

killed by collision or other accident decisior'softhe Federal courts,and should of which was postponed until the meet

Published EVERY BATURDAY by the ing of December 4th :
occurring on such cars, may be consid- find a ready place among those reports in

cago Bar

which there is no sanction in the Con. of the publishers, Callaghan & Co. , of The special committee to whom was

TERMS :-TWO DOLLARS per annum , in advancostitution. The only wonder is that such this city, upon receipt of the price, $7.50. referred thematter of thepreparation of

Single Copies, TEN CENTS . a law should not have been declared un- REPORTS OF SELECTED CIVIL AND CRIMIN a draft for a bill , to be presented to Con

constitutional long ago.

AL CASES DECIDED IN THE COURT OF AP: grees, to provide for appeals and writsof

error from judgments, orders, and de
PEALS OF KENTUCKY. By W. P. D.

We call attention to the following crees of the Circuit Court held by the

Bush, Reporter. Volume X. Contain- district judge of the district sitting alone,

opinions, reported at length in this issue : OUR JUDICIAL ELECTION . - Judge McAl ing cases decided at Winter Term, under the resolution adopted by the

BANK - Loss - MILITARY LIQUIDATION LISTER has been taken from the bench 1873, and Summer and WinterTerms, A : sociation on Feb. 13,1875, beg leave

1874. Louisville, Ky.: Publishedby to report that they have prepared a draftThe opinion of the Supreme Court of the of the Supreme Court, and unanimously
John P. Morton and Company. 1875. of a bill forthe purpose contemplated by

United States by Davis, J. , holding that elected Judge of the Circuit Court in

The style of this volume in some re- the resolution , which they herewith re
a bank was not liable to the owner for place of Judge Tree, resigned. When a
a pledge lost by the bank, occasioned by judge of distinguished ability, likeJudge spects, is peculiar. After the head - notes spectfully submit to the Association for

the bank being put into military liqui- MCALLISTER, resigns a position upon the lants are given , followed, first by refer

the names of the attorneys for the appel- its consideration and action .

W. P. BLACK.

dation , bench of the highest Court in the State, ence to the text-books cited, and then
J. L. High .

OBADIAH JACKSON.

PRODUCTION OF THE BOOKS OF A Distil- to accept one in the Circuit Court, the
Chicago, Nov. 6, 1875.to the reports arranged in columns.

Committee.

-The opinion of theUnited States people, and especially the law -makers Then,after the namesof theattorneys and House of Representatives of the

District Court for the district of Indiana,
by Gresham,J.,holdinguponaninfor- could bring about such a result. The fortheappellees, references to the text- UnitedStates, in Congress assemblede

books and reports cited by them are giv That from all final decrees in cases of
mation filed under the Internal Revenue judges of the Supreme Court reccive

en in the same order. This plan bas its quity rendered in any Circuit Court,
about two thousand dollars per annum

laws against a distillery, that the court
has the power to compel the claimants less than the judges of the Circuit Court advantages. It enables any one to have held by the district judge of the district

to produce theirbooksand papers

,relat- of Cook county, and in additiontothis at his commandallthe authorities cited puteexceeds hesum orvalueof$500,

by the counsel on both sides in any giv- exclusive of costs,and where no appeal

ing to the management of the distillery,
drawback they have to pay their travel

ling expenses and hotel bills for more

en case. It also shows what authorities to the Supreme Court of the United

in court.
the court bad before it in preparing the be allowed to the circuit judge of said

States is provided bylaw, an appeal shall

than six months in the year, and en
POWER OF CITY TO ISSUE BONDS - CONSTI

dure the inconvenience of being away is held that whether a citizen has been quired to receive, hear and determine

opinion . In Burkett v. McCarty, 758, it district, and such circuit judge is re

TUTION OF 1870 - VOTE OF PEOPLE . - The

from their families. Judge THORNTON,
opinion of the Supreme Court of this

State by CRAIG , J., holding wherethe edthe bench in Minois, was driven back ture of his right to vote, is a judicial ques- by the preceding section ,the judgeand

Sec. 2. In case of an appeal as provided

one of the ablest jurists that ever adorn guilty ofanoffense involving the forfei- suchappeal.

city of Shawneetown was incorporated to practice by the small salary that was tion which can be constitutionally decid- parties shall use the original papers and

before the adoption of the present Con. ed by the judiciary on a full and fair trial proofs in the cause, or such of them as
paid the judges of the Supreme Court,

stitution , and power given the city coun the great amount of labor required, and
on an indictment, but cannot be right . may be necessary on the hearing of the

cil to provide for the issue of bonds, his dislike of being away from home so

appeal.
fully adjudged collaterally or incidental

Sec. 3. Final judgments of a Circuit

that the ordinanceofthecitypassed much. The questionarises,who is totake lyby the officers of the election ; nor Court held by the district judgeofthe

after the adoption of the Constitution, can a test oath be constitutionally re district sitting alone, in civil actions,

Judge MCALLISTER's place ? It should

submitting the question whether $ 50,000
where the matter in dispute exceeds the

fusal to take such an oath be deemed and where no writ of erroris provided
sum or value of $ 500, exclusive of costs,

of bonds of the city should beissued for be a man of unquestioned integrity, le- quired in such a case; nor can the re

gal ability and experience, with enough

the purpose of constructing a levee, was
common sense to keep him from riding

a judicial trial and conviction of the im- by law from the Supreme Court of the

United States,may be re-examined, and

tution, and that the bonds which were ing friends. We fear this great commer
not make voluntary rebellion expatria- reversed or affirmed by the circuit judge

subsequently issued and sold were issued cial city of the West may not soon bave The Lawof HOMESTEAD AND EXEMPTIONS. judge.

of said District, upon a writ of error,
tion .

which shall be tested by the circuit

in compliance with a vote of the people
as able a representative from this dis

of the municipality in pursuance of law By John H. Smith . San Francisco : Sec. 4. In any of the cases of appeal

trict as Judge MCALLISTER was.

providing therefor, within the'meaning

Sumner, Whitney & Co. 1875. or writ of errors from any final order .

The Bar of this county are to be con This is a volume of 467 pages, and was or decree in any cause provided for in

of the Constitution . The construction
gratulated on the unanimous re -election issued from the press last month. The this act, the circuit judge may affirm ,

be of unusual interest to those interested judicial officer has been retained in the temptedto collect all thecases, giving a district judge sitting alone,brought be:of the by a

in city bonds.
service of the people.

RAILROAD RATES — UNJUST DISCRIMINA

general rule of law , where it was possi- fore himforreview ; or may direct such

ble to do so, and to state the rule in judgment, decree, or order to be rend .

TION AND EXTORTION . - The opinion of the
each State where variation of statutes, had, as the justice of the case may re

ered, or such further proceedings to be

Supreme Court of this State, by SHELDON,
Recent Publications.

or conflict of decisions, made it neces- quire.

J., in a case brought underwhatis known Cases ARGUED AND DETERMINED IN THE sary . This volume contains a greater Sec. 5. No judgment, decree or order

as the Granger's Railroad Law, to recover CIRCUIT COURTS OF THE UNITED STATES number of references to authoritiesupon judge of the district sitting alone,shallof a Circuit Court held by the district

penalties for extortion and unjust dis

crimination in rates charged for trans
portedby WilliamB.Woods,the Cir- the subjects treated than can be foundin be reviewed byacircuitjudgeasherein

cuit Judge. Vol. I. Chicago : Calla- any other work. The authorities might, provided, on writ of error or appeal, un
portation. The majority of the court af

ghan & Co. 1875. however, have been brought down to a less the writ of error is sued outor the

ter passing upon several questions raised This is the first volume of a new series later date. We notice that several re appeal is taken within six months after

under the law , hold that the declaration of reports. In mechanical execution it cent important cases upon the question order : Provided, thatwhen a party enthe entry of such judgment, decree, or

was defective in not averring that a sched- is equal to any volume of American ro- ofhomestead exemption are not referred titled to prosecute suchwrit of error,or

ule of rates had been established by the ports ever published. Few circuits pre- to .
take suchappeal, is an infant, non compos

board of commissioners, and that the de- sent as many important legal questions mentis, or imprisoned, such writ of error

fendant had received compensation in of general interest as the fifth . Its judges, REMOVAL OF CAUSES - Costs.- It would may be prosecuted , or such appeal may

excessofthose rates. The judges do not BradleyandWoods, are amongthe ablest seemthat the Federal judges in Indiana be taken within sixmonths after the

agree in the construction to be given the of the federal judiciary. The present are of the opinion that parties who re
entry of the judgment, decree, or order,

exclusive of the time of such disability .

law or the constitutionality of portions volume contains 119 cases , embracing into the Federal court should paythe appeal to the circuit judge as herein
move their causes from the State court Sec. 6. When upon a writ of error or

of it, as will be seen by the different
questions in Admiralty, Bankruptcy ,

opinions filed in the case . Revenue, Criminal Law, Patent Law,

costs . The following rule was entered provided, the judgment, order, or decree

is affirmed by the circuit judge, there

Use of Name As TRADE-MARK MAY BE Carriers,thePowers and Duties of Re" in the United States Circuit Court last shall be adjudged to the respondents in
week :

AssiGNED . — The opinion of the Circuit ceivers and Masters, as well as cases
error or appellees just damage for the

Court of Cook county by FARWELL, C.J. , arising out of the late war involving the costsfrom the party, whether plaintiff discretion ofsaid circuit judge.

The clerk shall require a bond for delay , and single or double costs ,at the

holding that a man who uses a name validity of the recent Amendments to or defendant, who files a record on the Sec. 7. From all interlocutory orders

under which he does business has an the Federal Constitution , the Enforce- removal of a cause from a State court. or decrees made in the Circuit Court by

exclusive right to the use of such name, ment and Confiscation Acts. Of these and the opposite party , on appearing the district judge of the district sitting

and having such exclusive right he has cases, 38 are decided by BRADLEY, J.,of tosuch cause, shall file a cost bondon alone, which affect a substantialrightof

either party to the cause, including the
the right to assign such word or trade. the Supreme Court of the United States, granting and dissolution of injunctions,

mark to another, and the law will pro- a few by the District Judges of the Cir. This week we received from STEVENS and the appointment and removal of

tect the assignee in the exclusive right cuit, and the remainder by Woods, J.
& Sons, of London , a cable dispatch to receivers, appeals shall be to the circuit

to use the name in carrying on the same

send The LEGAL News from April last. judge in the same manner as hereinbe.

the whole presenting a variety of legal Wesent the required numbers by Tues- fore provided for appeals from final

business at the same building. adjudications seldom found in a single I day's mail. judgments or decrees.

his part.
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THROUGH the kindness of C. A. BEECH- discharged out of public funds raised by still in the majority in the House of rights of the parties is difficult. This re

ER, of the St. Louis bar, we have re- equal and uniform taxation. Commons, and forthwith they arrested quires constant study. To know the re

ceived the following opinion :

This may be considered in the light of the other parties whose cases had not medy after you understand the rights of

a special tax, for which there is no sanc- yet been decided for prosecuting their your client, is easy indeed. Ofcourse, if

SUPREME COURT OF ILLINOIS. tion in the Constitution . We have not actions in contempt of the house. They you do notknow your client's rights, you

been furnished with any brief, points or were imprisoned at Newgate.
cannot choose the proper remedy.

OPINION FILED OcT. 14, 1875. argument for the appellee. The views The house even threatened to arrest But inasmuch as all lawyers are not in .

Outo & Miss. R. W. Co. v. LACKEY. presented by appellant satisfy usthe law and imprison Chief Justice Holt for en- telligent , are not industrious, you will

in question cannot be sustained as a con- tertaining jurisdiction . It is reported find thesame defects in their works thatEXPENSE OF THE BURIAL OF THE DEAD
stitutional enactment. that the speaker of the house in his you will find in the works of other per

OCCURRING ON RAILROADS - UNCONSTI.
In 1874 the general assembly repealed robes and full bottom wig , attended by sons professing skill .

TUTIONAL LAW.
this statute by chap. 31 , title “Statutes, " many of the high privilege members ap You will find much work done by pre

The law requiring that every railroad company R.S. 1022, but at the same session re -en - peared before the chief justice and said : tended lawyers ( “ men whom God Al

all the expenses of the coroner and his inquest, acted it substantially, giving the power “ Sir John Holt, Knight Chief Justice of mighty never intended to be lawyers ” )

and the burial of all persons whomay die on the to sue, not to the coroner as here,but to her Majesty's Court of Queen's Bench, that is absolutely vicious.

cars, or whomay be killed by collision , orother the county. Ib. , title “ Coroner," 283, in the name of the Commons of Eng

accident occurring to such cars, or otherwise, may
Many of our profession have really a

8 22. land, and by their authority I summon genius for mistakes.

which there is no sanction in the Constitution. For the reasons given the judgment is you forth with to appearat the bar of the In any other business, if a man has no

[ED. LEGAL News,]
reversed .

house to answer the charge there brought talent for it, he is compelled toabandon

Opinion by BREESE, J. H. P. Buxton for Appellant.
against you for divers contempts by you it. He cannot continue to be a cabinet

This was an appeal from the judgment committed in derogation of their ancient maker, or a machinist, or a newspaper

of theMarion Circuit Court, rendered at THE LIMITS TO THE JURISDIC and undoubted privileges.” editor if he possesses no talent for the

the October term, 1870, upon the follow His lordship calmly replied , “ Go back vocation .

ing agreed state of facts.
TION OF COURTS.

to your chair ,Mr. Speaker, within these But you will find men continuing in

It was agreed in this case that during five minutes, or you may depend upon it the law though they be not fit for a coun

the year 1869, three persons were run LECTURE BY A. M. PENCE, ESQ ., BEFORE THE I will lay you by the heels in Newgate. try schoolmaster. They can conceal

over and killed by trains on the railroad
UNION COLLEGE OF LAW .

You speak of your authority, but I tell their defects from ordinary laymen, and

of appellants in Marion county , and the you that I sit here asan interpreter of thus go on year after year andbe known

appelleebeing coroner of said county at Gentlemen of the Union College of Law , of the laws and a distributor of justice,and only tothe profession -- as ignorantwork

the time held an inquest in each case, the City of Chicago : if the whole House ofCommons were in men, unskilled laborers. Hence, when

the expenses of which , together with your belly, I would not stir one foot." you are called upon to defend a case, the

the cost of burial, amount in the aggre I wish to speak, to -day, of but a single So high did the matter run that the first thing you ought to do is to examine

gate to $ 91.15 , that if appellant was in branch of the manifold acquirements of queen again dissolved parliament, and the principles involved, and determine

law liable to appellee, upon the facts the true lawyer, viz : the proper use and at the next election the whigs had a whether the cause is properly brought

stated , for the above amount, then judg. understanding of the machinery of the majority in the house. whether the court has jurisdiction.

ment should be rendered in favor of ap- courts, or rather the limits and powers Strange as it may seem , a similar ques. And this question of jurisdiction in
pellee therefor, and if not so liable, then of thecourts. tion again arose within the reign of volves two inquiries:

judgmentshould be for appellant, with I can only throw out a few hints, and Queen Victoria, 140 years afterward, 1st . Whether the court has jurisdic

right to either party to appeal. leave you to fill in the great detail . I when Lord Denman was chief justice , in tion of the person.

În 1855 the general assembly of this will not attempt to exhaust the subject, the case of Stockdale v. Hansard . See 9 2d. Whether the court has jurisdiction

State passed an act entitled " an act to nor to expressmyself in abstract propo- | Ad . &Ellis, page 1 , and 11 Ad . & Ellis, of the subject matter in controversy.

provide for the burialof the dead occur- sitions, but rather to fix in your minds, page 273.
If the defendant resides in the State ,

ring on railroads, and in and by vehicles by illustrations, a few valuable princi During the progress of the case the you look first to the return of the sheriff

varrying passengers," in the second sec- pies. Law in the abstract you may find House of Commons imprisoned for con- indorsed upon the writ. Upon that re

tion of which it is provided “ that every in the books. tempt the plaintiff, the attorney, the ato turn the court acts .

railroad company running cars within The judicialdepartment of every con- torney's son ,his clerk , and the two sher If it be returned according to the pro

this State shall be liable for all the ex- stitutional government is the true bul- iffs of London. visions of the statute, the court has au

pense of the coroner and his inquest, and wark and protection of the citizen, some Lord Denman , who was a wbig, main thority to act, and you must put in the
the burial of all persons who may die on times interposing to prevent the en- tained his ground , and the house was defense.

the cars, or who may be killed by collis- croachment of the executive upon the compelled to recede. And thenthe question arises, Has the

ion, or other accident occurring to such ( rights of the individual ; and as often in Stockdale, the plaintifi, sued the Han- court jurisdiction of the subjectmatter ?

cars, or otherwise. terposing to prevent the encroachment sards, printers of the parliamentary re As to the Superior Courts, that is, the

Andany coroner, city, town or person of the legislative department. ports, on accountof a report made to the Circuit Courts of the State, and the Su

who shall take charge of and decently The popular power, that which comes House of Commons, and by them print- perior Court of Cook county, in this

inter any such body or corpse , or cause from the people, can be as tyrannical as ed , which was libelous upon the plaintiff. State - they have common law and chan

an inquest to be held over such corpse, the prerogative of the king. The house claimed it was a breach of cery jurisdiction as it existed in the

shall have cause of action against such It has been the glory of the English their privilege to sue their printer, and SuperiorCourts of England, prior to 4th

company before any court having com. government that its judges, with a few without there being any law to protect year of King James I. , and such other

petent jurisdiction ." Sess. Laws, 1855, exceptions, have maintained the rights their printer, they claimed the privilege jurisdiction as bas been given them by

p. 170 ; Scates' Comp., 423. and privileges ofthe subject against both to publish the libelous document with the statutes of this State.

It is insisted by appellants that this the king and the commons.
outa law to that effect. Upon a passage You inquire, then, if the court in

statute is not within the constitutional In doing this, the courts have often of a law afterwards, the Duke of Weil. which the suit is brought has a general

competency of the general assembly to been called upon to define their jurisdic- ington , in the House of Lords, remarked jurisdiction of thatclass of subjects. For

enact, as it places the burden of these tion, and to force the executive and leg. that such a law “ would make the House instance, if it be a bill for a specific per

expenses upon the railroad companies, islative departments to recognize and of Commons the only authorized libel- formance of a contract, on the chancery

which , in other cases of like nature, is obey their mandates. lers in the country.” side, or a declaration to recover for a

placed upon the estate of the deceased, The judges did much , during thegreat I will refer to this case again hereafter. sum ofmoney due, on the law side, you

or upon the county in which the acci- formative period of the English consti But it is not my intention to dwell at once determine that the court bas ju

dentmay occur, tution to thwart the prerogative of the upon the conflict of jurisdiction between risdiction of that class of cases in that

This is the general law . R. S. 1845, king, and to define the jurisdiction of the courts and the legislative or execu- form of action .

ch . 99, title " Sheriffs and Coroners,' theexecutive. tive departments; nor the concurrent, But suppose it werea bill , not for spe

823 ; R. S. 1874, & 21 , title “ Coroners." And Sir Edward Coke, when removed and sometimes apparentconflicting juris cific performance, but a bill or petition

It may, very pertinently, be asked, by the king from the office of chief jus- diction of the State and Federal courts. by an administrator asking the court to

why this distinction ? On what principle tice, on account of his opposition to the You will experience no difficulty in sell the real estate belonging to the heirs

is it that railroad corporations, without king, who attempted, by virtue of his your practice in determining whether of a deceased person, for the purpose of

any fault on their part, shall be compell. prerogative, to pass laws by proclamation, you should apply to the State or the paying the debts of decedent's estate,

ed to pay charges which in other cases was not prevented, however, from car- Federal Courts. This is a very easy you would say at once that the Superior

are borne by the property of the deceas- rying on his war against the king's as- matter. Courts did not have power, by bill, to

ed, or, in default thereof, by the county sumed jurisdiction; for being returned The Federal courts have indeed a very sell the real estate of heirs for such pur
in which the accident occurred ?

to parliament he became the leader of limited jurisdiction , and for all practical pose, because it is not in accordance

An examination of the section will the House of Commons, and carried the purposes it is sufficient to know and un- with the course of common law. The

show , that no default or negligence of celebrated petition of right in which the derstand the powers of the State courts. courts at Westminster Hall could not do

any kind need be established against the king's jurisdiction was definitely defined , This is, indeed, a wide and interesting it. And then you must turnto the stat

railroad company, but they are mulcted although not at first submitted to . field of inquiry. You will meet at the utes of your State, and you will there see

in heavy charges, if, notwithstanding all Lord ChiefJustice Holt, at one time very threshold of your practice the ques that such a right exists , but the remedy

their care and caution, a death should came in conflict with the House of Lords, tion of jurisdiction. given is in the County Court ; that the

occur on one of their cars, no matter how and at anothertime with the House of You cannot proceed a single step with right is entirely statutory, and therefore

caused , even if by the party's own hand . Commons ; and in both instances main - out a knowledge of this subject. It the remedy can only be sought in that
Runnicg of trains by th corporations tained the jurisdiction of his court against enters into every department of your court where the atute directs.

is lawful and ofgreat public benefit. It those powerful bodies. practice. You cannot bring a suit, you And should the proceeding continue in

is not claimed that the liability attaches The most interesting case was that cannot defend a suit, you cannot exam the Circuit or Superior courts, not a par

for a violation of any law, the omission wherein the House of Commons attempt- ine a title to real estate withouta full ticle of title would be obtained by the

of any duty, or the want of proper care ed to intimidate the chief justice. knowledge of the jurisdiction of the purchaser if decree should be entered

and skill in running their trains ; the In a certain borough the whigs had a courts, general and special. You will in such court.

penalty is not aimed at anything of this majority of legal voters; but through the not have much difficulty in determining Whatwould you do if the heirs of such

kind. We say penalty, for it is in the corruption of the judges of election, they the distinction between the juristiction deceased party should call upon you to

nature of a penalty, and there is a Con- were prevented from voting, and a tory in chancery and at law, nor as to what defend such a proceeding in the Circuit

stitutional prohibition against imposing member was returned. kind of an action at law you must bring, Court ? You would do one oftwo things.

penalties when no law has been violated The men whose votes were refused whether assumpsit or trespass, and the You would demur to the bill and the

or duty neglected. Neither is pretended brought actions in the Court of Queen's like. court would dismiss it for want of juris

in this case, norare they in the contem- Bench for damages. I do not appreciate the complaint diction ; or, if you thought the suit was

plation of the statute. A passenger on The first case brought on for trial was which we often hear made, especially by withoutmerit, but that youwould be un

the train dies from sickness - he is a man that of Ashley, which wascarried before laymen , that under our common law able to make a sufficient defense upon

of wealth . Why should his burial ex- the House of Lords on writ of error,and system of pleading and practice no one the merits, what would youdo?. Sup

penses be charged to the railroad compa- the right of action was maintained . can feel sure whether he has brought his pose, for instance, that the foundation of

ny? There is neither reason nor justice The House of Commons claimed that action or suit in the right way or in the the suit was upon a promissory note giv

in it. And ifhe be poor, having not the their privilege was infringed of deter- proper forum . A very little scientific en by your client's ancestor, which you

means for a decent burial, the general mining who were legally elected,andso study of the matter will be sufficient to were morally convinced had been paid

law makesample provision for such cases. furious did they become toward Chief prevent mistakes in this regard . It is in his lifetime; but, for some reason, by

As argued by counsel for appellant, the Justice Holt and the House of Lords not herethatdifficulties arise or mistakes accident or otherwise, not taken up by

law attempts to place what is properly a that the queen was compelled to dissolve occur. If you study well the principles him, yet you could not prove that it had

public burden upon these corporations, the parliament. of the law, you will not mistake therem- been paid. What would you do ?
which should beborne by all alike, and Upon a new election the tories were I edy or the forum. To understand the I would advise you, in such a case tº
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FILING PLEADINGS - PRACTICE THERRIN

have a case to defend, when you have along the line of the proposed road for fidelity to the interests of the cestui que room in Quincy station -house . Held ,

do nothing, because, if the administrator LIGATIONS AND RESPONSIBILITIES – RATI are trustees for the stockholders, and it the jury to disregard improper testi

or executor should proceed and obtain a FICATION BY STOCKHOLDERS - APPOINT- would be a breach of duty to transfer mony given in , and a refusal of such in

decree and sell your client's land, the MENT OF RECEIVERS .
that trust to assume obligations incon- struction may be error.

purchaser would obtain no title thereby,

because thecourtwould have no juris- of himselfand other stockholders of ap : the stockholders, or in such positions asSTATEMENT.--Billbyappelleeinbehalf selves in opposition to the interestsof 185.-- T.W. & W.R. R.Co. v.Edward

diction in the case . Williams. — Appeal from Morgan .

The proceeding would be a nullity ,
, but pellants. Afterwards certain townships

Opinion by SCHOLFIELD, J. 6 pp.

his debt would be extinguished by the

were also made party complainants thattheirown individual interests would

STATEMENT. - Appellee, while awaitingsalepro tanto, or perhapsby the timethe Appellant wasorganized by act of Assem- prevent them from acting for the best

mistake was discovered, the note

would bly in 1867, and this actwas amended in interestsof those theyrepresent.The the departure of a train afterpurchasing

1869. A largeamountof localmunicipal rule is, thatallpersonsholdingafiduci- a ticket,was forcibly assaulted by an em
be outlawed as against the heirs,

subscriptions ($600,000) was obtained ary relation mustobservethe utmost ployeeand ordered out of theladies
Let me tell you, gentlemen , when you

capital stock, but the bonds werereally trust, and this rule embraces every rela 1. That a suit could be maintained,

doubt astothe poodieesofoverdefense andnecessarilytoconstructthe road. tion inwhich there may,by any possi- under the law in force,aswell in Mor
bility, arise a conflict between the duty gan connty for the injury complained of,

plaintiff doesnot movein the matter; effectedwiththe" MorganImprovement to the person with whom the trustee is as in Adams county where it occurred, if

you keep silent. Time will come to your company," a company organized in the dealing,oron whoseaccount he is acting the company did not object inthecourt

rescue by and by. interest ofthe Pennsylvania Central R. and his own individual interest. The below to thevenue.

I know of a suit which has been on
2. Where a declarationnames the ser

hand for five years. There is no defense R.Co., to which railroad companyappel: rule acts ,notonthepossibilitythatin

some cases the sense of that duty may vant of the company alleged to have

brought on to a hearingthe complainant structing and equipping itsroad;which prevailoverthe motives ofself-interest, committeda trespass,thename maybe

but it provides against the probability in considered as surplusage, and needs not

will obtainsucha decreeasheasks: ment withthe Morgan Improvement manycases, and the dangerinallcases, be proved ;the gistofthe action being

paid fullprice

, yet obtained no" title,for Company. To the Pennsylvania Central éhesthe dictatesof self-interest will ex- the injury'bya servantof the company

certain reasons. Thatcase will not be the road wasto be leased, when complet

3. A railroad company has a right to

aftercomplainant has obtained his
de provided the lease could be made with rule adhered to that no question is al.set apart a roomfor ladies, and exclude

ended for two or three years yet. And ed, for 99years, at one dollar per year, persede that of duty. So strictly is this

ere, it will do him no good, for hehas outprejudice to the rightsof parties any contract made contrariwise .The by ladies,and that,too,even if there are

misconceived the effect of his action .
.

And by that time the defendant will

law absolutely inhibits the agent,or trus- not proper accommodations for the gen

The appellant was also bound to issue tee, from placing himself in a position tlemenso excluded-whose remedy in

have a completebar tothe right of action certificates of stock forthe remainderof where his private interests wouldnatur- such case would be against thecompany

bylapse oftime .
the capital stock, not taken ; tobedeliv- ally tend tomake him neglectful of his directlyfor neglect to provide such ac

Inthe case last mentioned the court eredtothe P.C.R. R. Co. as an escrow ; obligations to his principal, or where his commodations.

has jurisdiction of the subject-matter, and to be deliveredto the MorganIm- position would affordhim an opportu

but the relief prayedfor is inadequate,provement Company , and also the com- nity to speculateinthe trust property. James Milliken v .Edward A. Jones.--

Appeal from Macon . – Opinion by

stance have demurredtothe bill, and it The contract was notto be binding on shouldbe actual injuryresulting before SCHOLFIELD, J.

would have been dismissed, not forthe the Morgan Improvement Company, if theact of the trustee willbedeclared

reason that the courtdid not have juris- the directorsshould makeanychange voidas interdicted by the law . The ces .

diction, but for the reason that thecourt without its consent of approval. The tui quetrust has his election to ratify the after issue joined,and without leave of
1. Held , That an additional plea filed

shouldnothave exercisedjurisdictionon contract was adoptedbythe directors, act of the trustee, and insist on all its the court, may properly bestricken from

thatparticularcase inopposition to de- June 7, 1870 ;andafterwardsapproved advantages,ordisaffirm it in toto,as shall
by a meeting of the stockholders.

the files.
fendant's objection,

Parties are not allowed to

be mosttohis interest. And thiswheth- adopt a course of practicein pleading
Good cases to illustrate the difference In September, 1870, Mr. Melvin, a di- er it be a public or private trust.

which
between the want of jurisdiction and the rector, and the president of the G, S. & 5. Issuing the majority of the stock to party, by presenting,at the last moment

may tend to injure the opposite

improper and erroneous exercise ofju- L. R.R. Co.,Mr. Black, another director, the Improvement Company, in order to and when hemay be unprepared tomeet

risdiction , are the first two that I men- andMr. Williams, afterwardsappointed give it the control of theroad, was ille it,a new and unexpected issue, orto

tioned - one whereabill is broughtin director by the governor,allbecame gal. If a railroad company gratuitously trifle with the time of the courtbymak

theCircuit Court to sell real estateof members of the MorganImprovement give awayits stock,or if the stock is ing up portions of their issues at differ

heirs topaydebts of decedent, and the Company. This,it is charged,invalidat- given for the fraudulent purpose of de- ent times, when it can be reasonably

case of a bill in the Circuit Court to en- ed the construction contract, and caused priving the stockholders ofdividends, avoided .

forcea specific performance of a contract a misappropriation ofthe funds oftheR. orof destroying the value of their shares,

for the sale of real estate. R. Co. for the personalbenefit of these in- or to prevent them from exercising their 207.-Henry Bell, admr. v. Parker Gard

In the latter case, the court has juris- dividuals, and also a wrongful issue ofthe legal power of control over the road in ner et al.- Appeal from DeWitt.
diction of that class of subjects , viz. : majority of the stock so as to place the the election of directors, or otherwise Opinion by Scott, J. 3 pp.

specitic performance , but the billin that controlof the affairs of the company in equity will afford relief. Nor does it SURPRISE BY EVIDENCE ON TRIAL OF A CAUSE

case does not show that complainant the hands oftheImprovement Company. matter that the stock is really of no

ever offered to perform , or that he is The bill further alleged that thedirectors value. The principle is not affected by

ready and willing to perform ,on his part. were about to lease the roadto the P.C.R. any such consideration . The untaken

And it also shows that the contract was R. Co. for 999 years, on condition that the stock is trust property in the hands of
STATEMENT. – Bill to obtain a new trial,

made fifteen years ago, and complainant lesseewould secure certain bonds, and the directors, and they have no authors ina common law case, on the ground of

does not setup any reason whyhe did pay a large debt owingto theMorgan itytobestow it gratuitously upon them- being surprised by evidence onthe trial.
not bring his bill sooner. Of course, if a Improvement Co., by the G. C. & 8. R. selves or others, with the design of de

Held ,

demurrer were interposed, in that case R. Co. priving bona fide stockholdersof their
1. That the complainant, having been

the court would dismiss the bill for want

of equity-not for the reason that the be decreed that the construction contract affairs of the company:

The prayerof the bill was that it should just influence in themanagement of the plaintiff in the case, couldhaveavoided

jeopardizing the interests involved by

court did not have jurisdiction, but for was fraudulent; that the directors should 6. Nor does the original ratification of taking anon-suit, if surprised by unex

the reasonthatit would not be equitable refundprofitsunderthecontract to the the contract, by the meetingof stock - peçted evidenceand unable to rebut it.

for the court to assist any onewho has railroad company; that thebonds issued holders,change the application of the Thelawwillnot permitea party to exa

lain by for so longa period while the totheImprovementCompany should be principlesabovestated to the caseat periment withthe chances of afavorable

property was increasinginvalue. It canceled ; thatcertainincomebonds bar— the acts complained of not being verdict, andthen, if unsuccessful, seek
would refuse to exercise its jurisdiction. about to be issued by the railroad com- included in the ratification. No ratifica relief in equity .

But, instead of interposing a demurrer, pany should be declared void ; and that tion will estop a principal unless he has
2. Newly discovered evidence must

suppose the defendantmade no defense thelease prepared bythedirectors and been madeaware of all the facts having not be merely cumulative.

Then , if the court entered a decree and submitted to the P. C. R. R. Co. be de- a material bearing in the matter.

caused its master to make a deed of con- clared void ; and that the latter compa
209. - Leander Smith v. George A. Craw

[ The court say they see no necessity
ford . - Appeal from Cook . - Opinion by

veyance of the premises to thecomplain- ny be enjoined from claiminganyrights for the appointmentof areceiver in this
ant, the title would be good , and the de- thereunder.

SCHOLFIELD, J. 6 pp.
case, and then held ,]

fendant could never recover the land, so Prayer substantially granted, and ap 7. Courts should hesitate to take the DESCRIPTION OF LANDS VOID FOR UNCER

long as the decree remained unreversed. peal. However, previously, the direct management of railways outofthe bands

But the decree in the latter case is er ors had been advised that they could of the directors elected by the stock STATEMENT. — Bill to establish title to

roneous, and iftaken to the Supreme not,under the charter, make thecon- holders,and proceed with great caution land under the burnt record act of 1872.

Court, within propertime, it would be templated lease, and bad thereon aban- in such matters.
Held ,

reversed . The decree in that case is doned the intention . Held , [The court below is directed to dis. 1. That the description " an undivided

simply voidable and not void .
1. That as the contract sought to be charge the receiver. ]

ten acres of land in the east half of sec .

And I desire that you should clearly avoid
tion two," etc., is void for uncertainty ;

understand the distinction betweena filingof thebill,and thesecurities prob- Henry Wickenkamp v.Willian_Wicken- although, in some States, the rule isdif

decree that is voidable and one that is ably passed into the hands of innocent
kamp. - Appeal from Adams.-Opinion ferent. Such a tract cannot be found or

absolutely void . You will find the courts holders for value, these holders could
by Craig, J. 6 pp.

located so as to give possession thereof.

using language that misleads, and many not be affected by this litigation . DISCRETION OF COURT IN ADMITTING EVI- [ Confirmed by a series of Illinois cases. ]

lawyers are unable to discriminate-and 2. Complainants were entitled to an DENCE IN REBUTTAL - OBJECTIONS TO EVI

hence claim that a certain decision sup- account from the participating directors,
DENCE — WAIVER— INSTRUCTIONS TO EX- 220. - Edward Wilson v. Wm. S. Kellogg.

ports their views, when it does nothing of any profits received by them . [The
-Appeal from McLean . - Opinion by

of the kind. court, however,remark that the evidence STATEMENT. — Assumpsit for labor for
CRAIG, J. 7 pp.

The courts willcall a void decree erro- showspositiveloss instead of profits.] 8.1 years. Verdict for $753.35 . Theplain- FRAUDULENT SALES - EQUITY JURISDICTION .

neous. They will also call a voidable 3. No director of the railroad company tiff is a son of defendant. Three years STATEMENT.-- Bill to set aside adminis

decree erroneous. And so they both could lawfully become a member of the ofthe time wasonaccount merely,the trator's saleof lands for debts of the es

are. But you will see at once thatall Improvement Company,with whom the prior time on note, to which an offset tate on the ground thatthere was a

erroneous decrees are not void, because contract of construction wasmade, with waspleaded, which was allowed . Held, fraudulent collusion to prevent bidding.
the word is used as applicable to both a view to share in the profits. If any 1. That the admission of evidence in Decree for complainant, and appeal by

voidable and void decrees.
gains were realized by the act, they rebuttal is discretionary ; and the exer: defendant. Held ,

[TO BE CONTINUED.) would belong to the railroad company, cise of that discretion cannot be assigned 1. That a contract among bidders to

upon the equitable principle which for- for error. prevent bidding, or stifle competition,

SUPREME COURT OF ILLINOIS. bids a trustee, or any person acting in a 2. When specific objections are made will vitiate the sale ; and a court of

ABSTRACT OF OPINIONS FILEDAT SPRING- ofthe subject of the trust . In this case,jections are not tenable, other objections the results ofsuch fraudulent bidding:
fiduciary capacity, from speculating out to the admission of evidence, which ob- equity will not allow a party to retain

FIELD, OCTOBER 1319, 1875.

179. — Gilman, Clinton & Springfield R. contract must be opposite, and the same
the interests of the two companies in the which might properly have been made, But a court of equity will not allow a

must be regarded as waived, and the judicial sale to be set aside without clear

R.Co: v.Joseph J.Kelleyet al.-Ap- person could not properly represent both mere fact that improper testimony was and satisfactory proof. If salesareset

peal from McLean.-Opinion by Scott, sides, orbeastockholder in both corpo- allowed togo tothejurywithout ob- aside on slight causes, purchaserswill
J. 17 pp.

rations.
jection, cannot be assigned as error. be deterred from bidding, and thus lands

4. The directors of a railroad company But a party may ask an instruction to be sacrificed at forced sales.

— EQUITY RELIEF - NEWLY DISCOVERED

EVIDENCE.

TAINTY .

CLUDE EVIDENCE,

PUBLIC AND PRIVATE TRUSTEES - THEIR OB
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1

cap 1

1

COUNTY

COURT.

LV. NEW HAMPSHIRE REPORTS. withdrawal of the testimony of the se tiff in error in No. 35, and L. H. Boutell, of Chi. ROSENTHAL & PENCE,
Attorneys.

We bave received from Joan M. SHIR- lectman from the consideration of the cago, for the defendants.
Chicagocases and attorneys were well repre- Kheundersighed, otto Wasmansdorff and William

jury. sented in court to -day.

LEY, reporter, advance sheets of the LV. Adjourned until Tuesday at 12 o'clock .
Heinemann,ofthecityofChicago ,Cook county ,Illi

pois, andAdolph Oppenheim ,of Rudersdorf, near Ber

New Hampshire Reports, from which we BANKRUPTCY BLANKS.- We have the Tuesday, Nov. 9.
lin, in Prussia , hare thisdayformed a limited partner
ship, pursuant to the laws of the State of Illinois :

take the following head-notes : finest and most complete set of bank. No. 86. The Steamboat Eliza Hancock, etc. , ap . to be conducted is * WasmansdorffandHeinemann .
1.The name orfirmunder which the partpership is

Heywood v.
pellees v , Charles 8. Langdon. The argumentof

ruptcy schedules ever published inthe inis case was commenced by E. C. Benedict forHartshorn, p. 484.
2. The nature of the business transacted by said firm

is that of a general exchange, passage, loan and real es

tate brokerage business, to beconducted in the cityofINDEMNITY AGAINST NOTE LOST - INTEREST . United States, which we will forward to appellee, and continued by W. U. Garrard for the

appellee . Chicago, in said State.

Adjourned until Wednesday at 12 o'clock .
3. Thenames ofthe general partners are Otto Was

Thepayee of a negotiable promissory any address at the rate of $ 1.00 per quire mansdorff and William Heinemann, both residing in

note, secured by a mortgage to him of or $ 3.00 per hundred. Send for a sample
said city ofChicago; the nameofthespecial partner is

Adolph Oppenheim , residing in Rudersdorf,near Ber

land situate in this State,moved beyond blank. BANKRUPTCY BLANKS,
lin , in Prussia .

4. Said special partner has contributed to the common
the State, taking with him the note and stock the sum of twelve thousand dollars currency .

mortgage, and afterwards died a citizen
Published and for sale by the CAICAGO 5. Said partnership shall commence on the first day of

Ņoveniber. 1875 , and shall terminate on the first day ofof another State. Held, that his admin- | UNITED STATES SUPREME COURT.

LEGAL NEWS COMPANY, 151 & 163 Fifth
January , 1881.

istrator, upon furnishing suitable indem PROCEEDINGS OF. 6. The death of a general or special partner shall not

nity to the mortgagor against any claim
Avenue, Chicago.

work a dissolution of the firm , and the partnership niay

be dissolved prior to the expiration ofthetimestated

on account of said note and mortgage by
Thursday, Nov. 4, 1875. hereinbefore, upon six months potice in writing, which

No. 214. William F. Pick et al v. The Chicago | 24 . Assignees' deed .
any bona fide holder thereof, mightmain

said special partner may give to the other.

401. Petition by debtor ......
In witness whereof, said parties have hereunto set

tain a bill in equity to foreclose said and Northwestern Railroad Company et al. .............cap 1
No. 235. DeWitt C. Lawrence et al. v. George H.

their hands and affixed their seals, this first day of No
435. Proof of debt............. ............cap 2 vember , A. D. 1875.

mortgage, althougb the note and mort- Paul et al. OTTOWASMANSDORFF. (SEAL. ]
gage had been lost and could not be No. 587.The Chicago , Milwaukee and St. Paul | 406. Schedule A - 1 - Creditors to be paid in full, cap 1 WM HEINEMANN . SEAL.

Railway Company v . Hill, Ackley & Co. 407. Schedulo A - 2 - Creditors holding securities .
ADOLPH OPPENHEIM, (SEAL. ]

found. No. 589. L. D. Sione v. The State of Wisconsin . By Robert Adolph Oppenheim.

An offer by the maker of a promissory The argument of these causes was continued by
408. Schedule A -- 3 --....... STATEOF ILLINOIS, COUNTY OF Cook , CITY OF CHICA

note to pay the sum due thereon, upon a E ;W. Stoughton , and concluded by William M.
409. Schedule A - 4 - Liabilities on discounted pa GO, SS . - I, Julius Rosenthal, a notary public in and for

reasonable condition which the holder Evarts, for the appellants. said city of Chicago, in the county and State aforesaid ,
No. 31. H. N. Farwell v. James W. Converse et per ......... ........cap do hereby certify , that Otto Wasmansdorff, William

refuses or is not in a situation to fulfill, al .
410. Schedule A - 5 - Accommodation paper ...... cap Heinemann ,and Robert Adolph Oppenheim , as attorney

is sufficient to stop the running of in

No. 32. G. W. Longand John C. Watson v. James 411. Schedule B - 1 -- Interest in lands ............ cap 1 in fact of Adolph Oppenheim , personally known to mo

W. Converse et al . 412. Schedule B-2-A , Cash on hand ... to be the same persons whose names are subscribed to

terest.
The argument of these causeswas commenced 41.5. Scheduie B – 2 – B. Bills ofexchange,prom

the foregoing instrument as having executed the same,

Flanders v. George, p. 487 .
by B. F. Butler for the appellants.

appeared before me this day in person , and acknowl.
missory notes, or Securities ..... edged that they signed, sealed, and delivered the same

Adjourned until Friday at 12 o'clock . 414. Schedule B - 2-0. Stock iu trade ......... ..cap 1 as their free and voluntary acts, the said RobertAdolph

WILL - LICENSE TO SELL LAND FOR PAYMENT 415. Schedule B-2-D. Housebold goods, etc ... cap 1

Friday, Nov. 5 .
Oppenheim acknowledgingthesameto be the free and

416. Schedule B-2-E. Books, prints and pictures, voluntary act of his principal, the said Adolph Oppen
OF DEBTS - NOTICE .

On motion of B. F. Butler, Charles M. Osborn
heim , for the uses and purposes therein set forth .

Provisions of a will held to impose upon | ledo, Ohig, were admitted,
of Rock Island, Illinois, and John C. Lee, of To 471. Schedule B - 2 - F . Horses, cows sheep,etc, cap i Witnessmy hand and notarialseal this second day of

418. Schedule B—2-4. Carriages and other ve
November, A. D. 1875 .

JULIUS ROSENTHAL,
the executor, who was also residuary No. 31. H. A. Farwell y . James W. Converse et al. hicles ... ......cap 1 [ L. 6. ] Notary Public.
legatee and accepted thewill , the burden No. 32. G. W. Long and John C. Watson v. James 419. Schedule B-2-1. Farming stock and imple

W. Converse et al . ments,... ... cap STATE OF ILLINOIS, COUNTY OF COOK , ss. - Otto Was

of paying the debts of the deceased ,

without calling in specific devices of land B. F. Butler for the plaintiffs, continued by J. J.
The
argument of these causes was continued by 420. Schedule B —2–1. Shipping and shares in mansdorff, being firstduly sworn , deposes and says that

Vessels ...cap he is one of the general partners in the firm ofWas

for that purpose.
Storrow and B. F. Brooksfor the defendants, and 421. Schedule B-2-K . Machinery, Fixtures, etc.,

mansdorff and Heinemann ; that Adolph Oppenheim,
the specialpartner in said firm ,hasactually and in good

A decree ofthe Probate court, granting concluded by Butler for plaintiffs .No. 33. William H. Scudder v. The Union N&. 422. Schedule B - 2-1. Goods or personal property
faithcontributedand applied tothecommonstockof
said firm the sum of twelve thousand dollars currency ,

license to sell land for the payment of tional Bank of Chicago. The argument of this of any other description ... ..cap 1 in cash , the first day of November, 1875 ; and further

debts, will be reversed on appeal by this cause was commencedby John H. Thompson for
423. Schedule B-3-1 . Debts due petitioners on said deponent says not.

open account ....... ...... cap 1
OTTO WASMANSDORFF.

court,when it appears that parties inter the plaintiff.Adjourned until Monday at 12 o'clock. 424. Schedule B—3—B. Stock in incorporated com Subscribedand sworn to before me this fifth day of

ested in the land by the provisions of the
panies .... ....... cap 1 November, 1875.

will were not notifiedof the petition ac

JULIUS ROSENTHAL,
Monday, Nov. 8 . 425. Schedule B - 3 - c . Policies of Insuranco ...cap 1 [ L. 6. ]

426. Schedule B-3-D . Unliqnidated claims with
Notary Public.

cording to the order of the probate court . On motion of L. H. Boutell, of Chicago, Freder the.r estimated value.... ..... cap 1 STATE OF ILLINOIS , COUNTY OF Cook, ss . - I, Hermann
ick A. Mitchell, of Kansas City , Missouri, was 427. Schedule B-4-A . Interest in land ...........cap Lieb , clerk of the County court ofCookcounty,inthe

Moore v. Kidder, p. 488. admitted . 428. Scbedule B - 4 - B . Personal property ........ cap 1 State aforesaid ,do herebycertify that the foregoing is
No.830. William J. De Treville v . Robert Smalls. 429. Schedule B - 4 - c. Property in money, stocks, a true and correct copy of the articles of limited co - part

ATTACHMENT IN EQUITY PROCEEDINGS - UN In error to the Circuit Court of th United States
shares, etc ....

nership betweenWasmansdorff and Heinemann , allof......cap 1

for the district of South Carolina. On motion of | 430. Schedule B - 4 - D . Rights and powers......cap 1
which appears from the records and files ofmyoffice .

RECORDED DEED . In witness whereof, I have hereunto set
Assist. Atty. Gen. Smith , docketed and dismissed 431. Schedule B-4-E. Property heretofore con . SEAL OF my hand and affixed thescal of said County

A writ of attachment, ordered by a with costs . veyed for benefit of creditors ................. cap 1 court, at my office, in the city of Chicago ,

single justice in the Supreme Judicial
No. 831. A. T. Stewartet al. v.Meyer Sonneborn. 432. Schedule B - MA. in said county, this sixth dayofNovember,

In error to the Circuit Court of the United States 433. Schedule B-5-B. A. D. 1875 . HERMANN LIEB,

Court, in an equity suit, under the Gen- for themiddle district of Alabama. On motion of 434. Schedule B - 6 - A . Clerk of theCountyCourt.

erol Statutes, ch . 190, sec . 7 , and Laws of P.Phillips, docketed and dismissed with costs. 436. Schedule B- 6-B.
ROSENTHAL & PENCE , Attys. 7-12

No.832. Alouzo S. and John Gear v . J. P. Gros .

1869, ch . 15, was made returnable at a

437. Schedule B-6-c.

venor et al. Appeal irom the Circuit Court of the 438. Oath to Schedule A.

generalterm of the whole court at Con- United States for the district of Massachusetts.

THEREAS THOMAS HEALY AND MARGARET
W!439. Oath to Schedule B. Healy , his wife, by their certain deed of trust,

cord . Held , no error. On motion of B. F. Butler, docketed and dismissed 441. Creditor's Letter of Attorney to sign Reso bearing date the nineteenth day of February, A. D.

tion , ctc .....A return by an officer, that he has attach- with costs.
1874, and recorded in the office of the recorder of deeds

No. 7.Original.Exparte Ira G. French, peti. 405. Creditor's Petition - Involuutary... .......... cap. 1 of the county of Cook and State of Illinois , on the

ed all the real estate owned by the de . tioner. Themotion for mandamus in this cause 443. Petition of Bankrupt for His Discharge....cap. 1
twenty-first day of February, A. D. 1874, in book 171 of

fendant in the town of K., constitutes a was submitted on printed arguments by S., O.
records, page 212, did convey to the undersigned as

trustee the premises hereinafter described , to secure the
valid attachment of all lands which Houghton and John Reynolds of counsel for the NISSEN & BARNUM , payment of two promissory notes, given by Thomas

petitioner, and argued by George F. Edmonds, Attorneyx, 195 South Clark Street.

come within that description, and it and submitted by J. H.McKeene in opposition to

Healy, bearing date as follows: one note dated April
ESTATE OF JOHAN W BROCKSCHMIDT, DE 21st , A. D. 1873, for the sum of two thousand dollars,

makes no difference that at the time of themotion. ceased .- Notice is hereby given to all persons hav- payable oneyearafter date , bearing interest at the rate
No.466The Lancashire Insurance Company v. ing claimsand demands against the estate of Johan W.

the attachment the defendant bad con .
of ten per cent. per annum, also one note bearing date

John J. Haley et al. No. 367. The Franklin Fire Brockschmidt.deceased , to present thesamefor adjudi- | February fourteenth , A. D.1874, for the sum of nine

veyed away all his lands in the town of Insurauce Company v . JohnJ. Haley etal. No.
cation and settlement at a regular term of the County hundred dollars, payable on demand, and bearing inter
court of Cook county , to be holden at the court house , in est at the rate of ten per cent. per annum , both of said

K. by a deed which had not then been 468. The Bangor lusurance Company V. John J. the city of Chicago ,on the third Mondayof December, notes being payable to Joseph Riley, of the city of
Haley et al. No. 469. The InsuranceCompany of

recorded.
A.D. 1875, being the 20th day thereof.

the state of Pennsylvania v . John J. Haley et al .
Chicago.

Chicago, October 20th , A. D.1875. And whereas, it is provided in said trust deed that in
A bill in equity, in aid of the remedy On motion of J. H.Ashton, dismissed without DIEDRICH H.R.BROCKSCHMIDT, Executor. case of defunlt in the payment of suid promissory notes,

at law, may be sustained against one costs to either party . NISSEN & BARNUM , Attys . 5-108 or either ofthem , then , on the applicationof the legal

summoned as trustee, when it appears of Chicago.Theargument of this cause was com :

No. 33, Wm. H. Scudder v. Union National Bank holderof saidpotes, oreither of tliem , it shall andmay
belawful for the undersigned to sell and dispose of tho

is hereby to saidpremises, andall the right, title, benefitand equity

of redemption of said Thomas Healy and Margaret
erty beyond the reach of legalprocess in plaintift in error, and submitted onprintedargu. and demandsagainst the estate of Johanna Jenneke,

deceased, to present the same for adjudication and set Healy , their heirs or assigns therein, at public auction,
order to prevent the collection of the mentsby M.W.Fuller,of Chicago, for defendant. tlementata regular term of the County court ofCook on the said premises, forthe highest andbest price the

Error to the ci
county, to be holden at the court house, in the city of game will bring in cash, at least one public notice hav

judgmentwhich he anticipates may be cuit Couri for the northern district of Illinois. Chicago, on the the third Monday of December, A. D. ing been previously given of the timeand place of such

rendered against him as such trustee. This is another action by Upton as assignee in 1875 , being the 20th day thereof. sale by advertisement in one of the newspapers at that

bankruptcy of the Great Western Insurance Com Chicago, October 20th , A.D. 1875. time published in the said city of Chicago,and to make,

pany to recover of Carver money claimed to be
State v . Roberts, p . 483.

THERESA REISER, Executrix. execute and deliver to the purchaser or purchasers at

due from him as a stockholder, and as an unpaid
NISSEN & BARNUM , Artys. 5-10a such sale good and sufficient deed or deeds of conveyance

forthe premisessold .

SPIRITUOUS LIQUORS - SALE-- AGENCY_EVI
balance on capital stock . The defense was that

And whereas,defaulthas been madein the payment of

DENCE.

there had never been any call made by the com- | TRUSTEESSALE: WHEREAS , JAMES CUD.
said notes, both principaland interest,andthesame

1869, make, execute , and deliver to the undersigned , still remains duo and unpaid ; and whereas Joseph
Upon the trial of an indictment for tificate itself provided that this balance was sub Levi D. Boone, as trustee, his trust deed, dated on the Riley, thelegal holderofsuid notes, has applied to the

same day , conveying, to him the property therein and undersigned to sell said premises under the provisions

unlawfullyselling spirituous liquors, evi ject to the call of thedirectors as they may be in
hereinafter described, for the purpose of securing the of said trust deed to pay said notes and the interest

dence having been introduced by the sented at any regularmeeting.Upon this it was

payment of a certainpromissory note, made by the said thereon .

James Cudmore, of the same date , andpayable tothe
urged that the certificate was not admissible to

Now , therefore, I, the undersigned, as trustee, do

State of a sale by the respondent's wife order of the Union MutualLife Insurance Companyof hereby give publicnotice that under and by virtueof
-- Held , thatitwas competentforthe showcinymounds for recovery as it showedonly Maine, for the principal sum of twenty -seven hundred the power conferred on me by said trust deed , I shall, on

dollars, with interest at eight per cent. per annum , Thursday, the 9th day ofDecember, A.D. 1875 , at tho

State to prove sales by the respondent call of the directors, as specified therein .There payable semi-annually, said note being payable three
hour of ten o'clock in the forenoon , upon the said prem

ises, sell at public auction to the highest and best bidder ,
himself other than those specified in the was a recovery below,and it is here urged that corded in the office of the reeorder of deeds of Cook forcash , pursuant to the terms of said trust deed, the

indictment, at the same place and about other way thanspecified in the certificate, and
county , Illinois, on the Ist day of September, 1869, in following described lot , piece or parcel of land , situate

the same time, because such sales by that the assignee in bankruptcy, took the prop

book 566 , page 7 , of deeds. andbeing in the cityof Chicago and State of Illinois,
And whereas, default has been made in the payment viz: Lotnumbered ten (10 ), in block one hundred and

him tended to show thatthe illegal traf- erty and rightsof the bankrupt in thesamecon . four ( 101 ) , School Section Addition to the city of Chi
fic was his business,and that thesaleof dition as the bankruptpossessed them with the principal and Interest now claimedtobe due thereon is ccgo ,and all the right, title, benefit and equity of re

about $ 3,800. demption of said Thomas Healy and Margaret Henly ,

liquor by his wife was an act done by ulent conveyance or transaction of the bankrupt Now, therefore, I , the said LeviD. Boone, trustee, at theirheirs orassignstherein , forthepurposeof paying
the request of the said Union Mutual Life Insurance the amount due on said notes, together with interes

her as his agent and by his authority .
and costs .

One of the selectmen of the town in it cannot be recovered in an action oflaw .

ou a contingency which had not happened, and Company, the lolder ofsaid note,do hereby give notice

that I wili, on Saturday, the 27th day of November, 1875, 7-10 MARTIN BEEM , Trustee .

at the hour of two o'clock P.M. , on the said premises, sell
which the respondent resided , testified, No. 35. Sanger v. Upton, assignee, etc. Error to the highest and best bidder , for cash , thefollowing de

subject to the respondent's exception , to the Circuit Court for the northern district of scribed premises, to wit: HAMILTON K. WHEELER ,
Illinois. This is also an action against Sanger as The north one hundred and thirty (N. 130 ) feet of lot Attorney . 144 Dearborn Street.

that he never joined in any appointment a stockholder of the Great Western Insurance

of the respondent as an agent for the Company

foran unpaid balance on stock. The son's additiontoChicago, inthecounts)of Brooli PUBLICATION
NOTICE IN ATTACHMENT.

of Cook county . December term , A. D. 1875. Williamsale of spirituous liquor. The respondent same defense is setup as in No.34, preceding and State of Milinois said tot being sixty-six ( 6)
H. Stewart vs. Williain B. Williams.-- Attachment.

himself,on cross-examination ,butwith that the unpaid balance was to bepaid upon caſi deep , together with all the right, title, claimand equity
of the directors, and that body has not called it

Public notice is hereby given to the said William
of redemption of the said James Cudmore, his heirs or B. Williams, that a writ of attachment issued out of

out interposing any objection to the in , hence there is no authority for the call. The assigns therein , for the purpose of raising money for the theofficeof the clerk oftheSuperior court of Cook

inquiry on that subject, testified that he court below , however, held that upon theinsol. paymentof sald indebtednese and theexpenses ofsaid county ,dated the21st dayof October,A. D.1875 , at the
vency of the companyits corporate powers, so far sale . LEVI D. BOONE, Trustee. suit of thesaidWilliamH. Stewart, andagainstthe

bad never received any appointment as as was necessaryfor the winding up of its affairs, November 30 , 1875. 7-9 extate of William B. Williams. for the sum of six hun

such agent. were transferred to the Bankruptcy court ; that dredand two (602), dollars and forty cents ,directedto
THEO . & T. H. SCHINTZ , the sheriff of Cook county to execute .

The court instructed the jury that they the functionsof its directors wereatanend, and Allorner, No. 78 Dearborn Street.

might consider the evidence given by the benefitof its creditors,which it was the duty EST

Now,therefore,unlessyou the said William B.Williams

STATE OF JOHN F. WILT, DECEASED. - NO shall persoually be and appear before the said Superior

tice is hereby given to all persons having claims court of Cook county, on or before the first day of the next
the selectman as withdrawn , and that of the Bankruptcycourtto collect andadminister. and demandsagainst the estate ofJohn F. Wild , deceas term thereof, to be holden at the court house in the city

they might also consider the respon

This ruling is assigned aserror here, the plaintiff ed , to present the samefor adjudication and settlement of Chicago, on the first Monday of December, A. D.

in error insisting that the stockholders are not at a regular term of the County court of Cook county , to 1870, give special bail and plead to the said plaintiff's ac

dent's statement aforesaid as evidence bound by the order of the Bankruptcy court, be . be holdenatthe court house, in the city ofChicago. on tion, judgment will be entered agninst you , and in favor

that he was not such agent. Held , the cause they were not parties por privies in the pro .
the third Monday of December, A. D. 1875, being the of the said William H. Stewart, and so much of the estate

20th day thereof, attached as may be sufficient to satisfy the said judgment

instructions were correct, and the re
ceeding. These causes were argued by J. H. Chi October 21st, A. D. 1875 . and costs , willbesoldto satisfy the same.

Thompson , of Chicago, of counsel for plaintiff EMMAWILD, Administratrix .

spondent was not prejudiced by the in error in No.34, by George H.Williamsfor plain

ALEXANDER F. STEVENSON , Clerk .

THEO . & T. H. SCHINTZ, Attys. 5-10a H. K. WHEELER, Atty . 7-9

....... , cap. 1

that heisfraudulentlyputting his prop- cluded by J. Hethompsonofor shinige,wascome ESTATE OF JOHANNA JENNEKE, DECEASED.

154



CHICAGO LEGAL
65

News.

----

CHICAGO LEGAL NEWS.

was made with Overton, on behalf of a certificate signed by the president and his folly, and he cannot ask the law to

the company, to the effect before stated , secretary, that he was entitled to one relieve him from the consequences. The

and thereupon he made and delivered hundred shares of the stock of $100 each, truth or falsehood of such a representa

SATURDAY, NOVEMBER 20 , 1875.
the note and mortgage, which was re- payable five per cent. on receipt of the tion can be tested by ordinary vigilance

ceived by Overton in full discharge and certificate; five per cent.in ihree months; and attention. It is an opinion in regard

payment of the amount due on his said five per cent. in six months ; five per to the law, and is always understood as

subscription . cent. in nine months from date ; the such . " ( See Starr v .Bennett, 5 Hill, 303 ;

The Courts. The evidence contained in the bill of time or manner of the payment of the Lewisv. Jones, 4 B. & C., 506'; Rashallv.

exceptions leaves the case substantially residue not being specified. Upon the Ford, Law Rep., 2 Eq., 750. ) . The law is

as is averred in the pleadings. The face of this certificate was stamped, in presumed to be equally within the knowl.

UNITED STATES SUPREME COURT. defendant offered evidence tending to red ink , the figures $100, and in another edge of all parties . That a stockholder

prove representations that 20 per cent. place were stamped the words " non -ás may relieve himself from his liability by

No. 482. - OCTOBER TERM, 1875. only was required to be paid; that 80 sessable." This certificate he held until proof that he was misinformed as to the

C. W. UPTON , assignee of the GREAT WESTERN per cent. was unassessable and created the insolvency of the company, in 1873, effect of his contract when he made it,

INS. Co., & bankrupt, v. J. D. TRIBILCOCK , no personal liability ; that the agent, was known to him . would be a disastrous doctrine.

In error to the Circuit Court of the United States for Overton , exhibited a blank form of cer?
The legal effect of this instrument was That a defendant who would not by

the District of Iowa. tificate with the words “ nonassessable " to make the remaining eighty per cent contract lawfully relieve himself from

LIABILITY OF A STOCKHOLDER ON A CON- printed across the face, “being a copy payable upon the demand of thecompa- liability as a stockholder, can accomplish

DITIONAL SUBSCRIPTION. similar to that subsequently filled up ny. We see no qualification of this re- that result by proof that it was fraudu

and delivered to defendant by Over- sult in the words ' non -assessable." As. lently represented to him that he could

This was an action by the assignee in bank: ton.” It appears that before the defen : suming them to be incorporated into and so relieve himself, would be strange in

plainit in error to the stock of the insolveut dantmade his subscription, a copy of to form a partof thecontract, it is quite deed. (Ogilvie v. Knox Ins.Co., 22How .,

Great Western Insnrance Company, to which the the charter and by-laws had been fur- extravagant to allege that these words 380. ) The rule that a mistake of law

defense was that the subscription had been ob: nished to him by Overton, and that in operate asa waiver of the obligation cre- does not avail prevails in equity as well

agentof the company to the effect that eighty per returns made by the company to the ated by the acceptance and holding of a as at common law. ( Bank of U. S: v.

centof theamount notpaid in was non -assessable auditor of the State of Illinois of the certificate to pay the amount due upon Daniel, 12 Pet. R. , 32 ; Hunt v. Rensman,

andalleged beapacientsthat the facene represents amount of “ unpaidsubscribed capital his shares. A promise to takesharesof 1Pet.,1 ;8Wheat., 174 ;Mellock v.Rob

ed that he note given for the twenty per cent. for whichthesubscribers were liable,” stockimportsapromise to pay for them . ertson, 25Vt. R.,603; Lant v . Palmer, 3

paid would not be parted with by the company, the amount of the defendant's note was ( Palmer v. Lawrence, 3 Sand. s. C. R. , Com. , 19. )
but would beleniently held, to suit theconven : included.
ience of the subscriber, and that afterward the

761 ; Bigham v . Mead , 10 Allen , 245 ) . “ If ignorance of law was admitted as

note was transferred to a bank for collection , The case standing in this position up . An acceptance and holding of a certifi. a ground of exemption, the court would

and that thereupon the subscriber had repudiated on the pleadings and the evidence, the cate has the same effect. (Auth . supra) . be involved in questions which it were

thesubscription ,and asked to have the contract plaintiff requested the court to charge At the most, the legal effect of the words scarcely possible to solve, and which

Held , that the defense will not avail to relieve the jury as follows: in question is a stipulation against liabil. would render the administration of jus
thesubscriber from his contract ; that he became 2d. That any contract between the ity to further taxation or assessment af- tice next to impossible,forin almostevery

a stockholder under a certificate entitling him tothe shares of stock named therein,and that the company or its agents and the stock ter theholder shallhave fulfilled his con case ignorance of law would be alleged,

words" not assessable,” stampedacross the face holders, limiting their liability as to un tract to pay the one hundred per cent . and the court would , for the purpose of

of the certificate did not importmore atmost than paid installments of stock , is void as to in themanner and at the times indicated. determining this point, be often com.

thathe would not be liable to assessment after he creditors of the companyand as tothe Wecannot give to them the consequence pelled to enter upon questions offact

could not in any event destroy the contract. I rights of the assignee,who represents ofdestroying the legal effect ofthecer- insolvable and interminable." ( Austin's

was said in this connection that the idea that the the creditors in this action . tificate. Jour. , Vol. 2 , p . 172 ; Kerr, 397. )
capital of a corporation is to be treated like a

3rd. That if the jury find from the ev Still again , the representations relied A statement that the insurance com

poses ofspeculation,that its valuemaybeelevated idencethat defendant, J. D. Tribilcock , upon as a defense, itwill benoticed, pany hadconsulted with good lawyers,
or depressed to advance the interests of its man . became a stockholder of theGreat West were as to the legal effect of the defend and that their opinion was as stated,
agers, is a modern and wicked invention which

will not be tolerated by the courts. Upon the
ern Insurance Company in the month of ant's subscription and certificate . It is should have been clear proof to the de

question of the alleged rescission of the contract August, 1870, and that he continued to alleged that the agent represented that fendant that a representation of law was

in consequenceof the violation of the agreement own and hold said stock until after the by the laws of theState of Illinois and a matter of opinion only . We think the

as to the note,it is held that it was not before the insolvencyof the company in February, by the charter of this company, the de- judge erred in not charging as was re

was that in reference to the eighty per cent of 1873 , that any representation by any fendant might become a subscriber to quested.

reason of the want of diligence in the subscriber fendant became such stockholder, as to a certificate to be given to him likethat arise are these : Assuming that fraudu.

unpaid subscription,and that could not avail by agent of the company, at the time do the amount of $10,000, and by means of The facts upon which the second point

der the regulationsof the company, until it was the matter of his liability for 80 per cent. exhibited ,hewould really be liable only lent representations had been made to
demanded .- [ED. LEGAL News.ſ

of the stock, or any indorsement on the to the extent of one- fifth of his said sub- the defendant respecting his non -liabili

Mr. Justice Hunt delivered the opin- stock of the words “non-assessable,” scription , and that good lawyers had ty for the 80 per cent., and that they

ion of the court. are wholly immaterialand constitute no given their advice to that effect. were of a character that might relieve

defense to this action .

Two points are presented in this case.

There was here no error, mistake or him from his contract, it was objected

Upon the first point, the facts are as fol

This request was refuscd . mi,representation of any fact. The de . that he had not used proper diligence

lows :
It is hardly necessary to argue the pro- fendant made the subscription he in- in discovering the fraud and in repudia

position thatif the defendant became a tended to make, and received the certi- ting his contract. The transaction took

The plaintiff, as assignee of the Great holder of sharesofthe capital of this ficate he had stipulated for,and as there placein August, 1870, and thedefendant

Western Insurance Company,abank. Insurance Company,to the amount of isno evidence to the contrary,itis to be himself gave evidence " thathenever

rupt corporation, organized under the $ 10,000, and had paid but twenty per presumed the good lawyers advised as suspected any liability, as to said 80 per

statuteof the StateofIllinois, brought cent. thereof, its creditors were entitled wasstated ; but in law thedefendant in cent.,or that the said representation as

hisactionagainst thedefendant,alleging to require of him the payment of the curreda larger liability than he antici-to thelaws of Illinois were false, until

thathewas a stockholder of saidcor; eighty per cent.remaining unpaid. The pated . (Leavitt v. Palmer, 3 N. Y.,19.) theagent oftheassigneemade a demand
poration to the amount of ten thousand acceptance andholding ofa certificate of Hehad received , several days before upon him for the 80 per cent . , in the

dollars ; thattwenty per cent. onlyhad shares in an incorporation ,makes the thistime, a copy of the charter and by- year1873; and that as no claim had been

been paid upon his stock ; alleging, also , holder liable to the responsibilities of a laws of the company,and then had them madeupon him , he never made any in

the bankruptcy of the company. the ap- shareholder. (Brigham v . Mead, 10 Al . in his possession. The 25th section of vestigation as to the truth of such rep

pointmentofthe plaintiff as assignee ,lenR., 245 ;BuffCityR. R. Co.,v. Doug- the by-laws wasas follows; " Every per- resentations until after eaiddemandin

and the demand of the amount claimed ; lass, 14 N. Y.R., 336 ; Seymour v. Stur. son who shall subscribe for $ 10,000 of 1873." In February , 1871,the defendant

and seeking to recover the eight thou gess, 26 N. Y. R. , 134). Thecapital stock stock and pay 20 percent. thereofshall did ask for a rescission ofhiscontract,

sand dollars remaining unpaid. The ofa moneyed corporation is a fund for the be constituted a director of this com on the untenable ground that it had

complaint,averredthatthedefendant paymentof its debts. Itis a trust funu pany, and shallcontinuesuch director so been fraudulently represented to him;

did verbally agree to becomesuch stock- of which the directors are the trustees. long asheshall retain ofsuchstockan that his note shouldbe retained,and

holder, and, with intent to becomesuch, It is a trust to be managed for the bene- amount equal to $ 10,000 ; but such $10, - held in Bloomfield, Iowa, which repre

did accept a certificate for the same, fit of its shareholders during its life,and 000 shall not bereckoned in the election sentationhad been violated bya sale of

whereby he became bound to pay the for thebenefitof its creditors in theevent of other directors."Itwas underthis thesame,and a removal thereoftothe

fullamount thereof, as follows: five per of its dissolution. This duty is a sacred section and the succeeding one,authoriz- city of Chicago. The defendant isex .

cent. upon delivery of the certificates; one, and cannotbedisregarded . Itsvi- ingthe establishmentofa branch in any plicitandemphatic in hisevidence that

five per cent. in three months ; five per olation will not be undertaken by any place where such subscription was this attempted repudiation “ was based

cent.insix months; fivepercent.in just-minded man, and will notbe per- made, and by which the defendant be- wholly on what was represented ”asto

ninemonths, and the residuewhenever mittedby the courts. The idea thatthe came a director, and mightbepresident the intendeddisposition ofthenotes and
called for by the company , according to capital of a corporation is a foot-ball to thereof, that the transaction took place. mortgage .

the charter of thecompany and the laws be tbrown into the market for the pur That the defendant did not read the The plaintiff thereupon requested the

of the State of Illinois .
poses of speculation , that its value may charter and by -laws, if such were the court to chargethe jury as follows:

The defense is, that the subscription be elevated or depressed to advance the faet, was his own fault. It will not do “ 7. That if the defendant offered to

was obtained by the fraudulentrepre- interest of its managers, is a modern and for 'a man to enter into a contract,and surrenderhis stock to the officers ofthe

sentations of the agent of the company, wicked invention . Equally unsound is when called upon to respond to its obli- company, but not upon the ground that

totheeffect that thedefendantwould theopinionthattheobligation ofthe gations, to say that he did notreadit he had been induced to subscribe for the

only beresponsible for twenty per cent. subscriber to pay his subscriptionmay when he signed it ,or did not know stock upon a fraudulent representation

of the subscription made by him ; that be released or surrendered to him by the what it contained. ' If this were per as to his liability for the 80 per cent., but

afterwardshe executed his promissory trustees of thecompany .Thishasbeen mitted , contracts would not be worth upon anotherground,to wit: that the

notefor the 20 per cent.,and securedthe often attempted,but never successfully. the paper onwhichthey are writ- company had sold andassigned his note

same by a mortgage of realestate, and the capital paid in and promised tobe ten. But such is not the law . A con- andmortgages, then the evidence ofsuch

that thereupon (in the languageof the paid in is a fund wbicb the trustees can- tractor must stand by the words of his offer is immaterial,and the evidence of

answer ), and pursuant to agreement, not squander or give away. They are contract, and if he will not readwhathe fraud as to such misrepresentation asto

said subscription contract was surren- bound to call in what is unpaid and care- signs, he alone is responsible for his his liability for the 80 per cent. cannot

dered and delivered uptodefendant ;" fully to husband it when received. omission. ( Jackson v. Croy,12John R., be made available in thissuit, and con

and also,inthe language of the answer, (Sawyerv. Hoag, 17 Wall.,610 ; Tucker- 427 ; Leis v.Stubbs, 6 Watt,48 ; Farly v. stitute no defense to this action.

" that said note was a full payment and man v. Brown, 33 N. Y. 297 ; Ogilvie v. Bryant, 32 Me., 474 ; Cuffing v. Taylor,16 “ 12. That if defendant was induced, in

discharge of all obligations and personal Knox Ins.Co.,22 How. R.,380;Osgood 111.,457 ; Slafytonv. Scott, 13 Ves.,427 ; August, 1870, to become a stockholder

liabilities of allkinds whatsoever, .by . Taylin, 3 Keys, 521 ; 37 How. Pr.R., Alyanly'v. Kinnaid , 2MacG .,7 ; 29 Beav- ofthe Great Western InsuranceCompa

reasonofhiscontract so made, andthe 63 affg, 48 Barb., 463; Gross III. Stat.,P. an, 490.) That a misrepresentation ornyby a representation of the agent of

relationscreated by the delivery tohim 356,sec. 16). Weare of theopinion that misunderstanding of the law will not thecompanythat80per cent.ofthe

of said certificate,and said note was re- the alleged representation of thenon-as- vitiate acontract,wherethere is no mis- stock wasnon -assessable, and that the
ceived in full payment.”

sessability of thestock held by him was understanding of thefacts, is well settled. laws of the State of Illinois allowed the

In his third amended answer the de- quite immaterial. It was so held in In Fish v. Clelland (33 Ill . , 243 , ) the company to make such a contract with

fendant avers thathe did subscribe for Ogilvie v. Knox Ins. Co., 22 How., 380. principle is expressed in these words : those who took stock , then it was the

stock , on the conditions mentioned ; that Again, if full effect is given to the evi “ A representation of what the law will duty of the defendant to use reasonable

after that contractwas made, and before dence of the defendant,and to his claim or will not permit to be done, is one on diligence to ascertain the truth of such

a certificate was delivered to him , and in this respect, it shows this and nothing which the party to whom it is made has representations, and to ascertain what

before executing his note, an agreement more : He became a stockholder under I no right to rely, and if he does so it is the law of Illinois was on that subject ;
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that if he did not do so within a reason . fraud that was before them. As to question of reasonable diligence in the fusing to surrender the property against

able time, and did not ascertain the truth that fraud, the defendant testified that offer to rescind was fairly put to the jury which the bill was drawn , after its ac

of said matter until after theinsolvency | he had no knowldge or suspicion of its by the Circuit Court. ceptance, and thus disable the acceptor

of the company in 1873, then he cannot, i existence until after the demand made I am authorized to say that the CHIEF from making payment out of the prop

as to the creditors of the company,main- upon him in 1873 , by the assignee, and Justice and Mr. Justice BRADLEY concur erty designated for that purpose.

tain any defense by reason of such rep- that he never made any investigation as in what I have here said . But it seems to be a natural inference,

resentations. The court instructs you, to the truth of the representation as to D. W. MIDDLETON, indeed a necessary implication , from

as matter of law, that the defendant the 80 per cent. liability until after said
C. S. C. U.S. a time draft accompanied by a bill of

could have ascertained the truth of such demand , in 1873. On this point this was lading indorsed in blank, that the mer.

representations within a few months no contradictory evidence. It should chandise (which in this case was cotton )

from the time they were made, andthat have been ruled as a question of law . UNITED STATES SUPREME COURT specified in the bill,wassold on credit,

not doing so is negligence on the part of ( Pettibonev. Stevens, 15 Cm .R. , 19 ; Beers No. 15.-OCTOBER TERM, 1875. to be paid for by the accepted draft, or

the defendant that bars such defense as v . Bottsford , 13 St. , 146.) The submis that the draft is a demand for an ad

to the assignee."
sion should have been made, if not held | THE NATIONALBANK OF COMMERCE , of Boston,

State of Massachusetts, plaintiff in error ,
vance on the shipment, or that the trans

The defense arising from the alleged as a question of law , on these facts only , action is a consignment to be sold by the

promissory representations that the note as requested, and the failure to do so and The MERCHANTS' NATIONAL BANK,of Memphis, drawee on account of the shipper. It is

and mortgage of the defendant should the introduction of the facts tending to difficult to conceive of any other mean

not be removed from Bloomfield , but show a repudiation on the ground of an In error to the Circuit Court of the Unted States for ing the instruments can have. If so, in

should be retained in charge of the other fraud, could not fail to confuse the
the District of Massachusetts.

the absence of any express arrangement

branch of the company at that place, jury, and was error on the part of the BILL OF LADING ATTACHED TO TIME DRAFT to the contrary, the acceptor, if pur

was frivolous, and was practically aban- judge. Wright's case ( Law Rep. Eq . 12, FORWARDED TO AGENT - ACCEPTANCE OF chaser, is clearly entitled to the possess,

doned on the trial. The case was sub- 1871, p. 331-351,) is an authority on this -DELIVERY OF BILL OF LADING . ion of the goods on his acceptingthe bill

mitted to the jury solely on the question point. It was there held , 1st. That un That a bill of lading of merchandise deliverable andthusgiving the vendor a completed
arising upon the representation of the der the English act a surrender and can to order, when attached to a timedraft,and for contract for payment. This would not

non -assessability of the 80 per cent. The cellation of shares did not relieve the wardedwith the draft to an agent for collection : be doubted if, instead of an acceptance,

attemptedrescission onaccountof the holderfromhisliability tocreditorsof wredto thedance on hisacceptance of the draft, he had given a promissorynote for the

representation as to non-removal and the bank ; and 2nd , that asurrender by and theagent's duty is not to hold thebillof lad? goods, payable at the expiration of the

its violation was, however, unfortunately Wright of his shares in November, on ing, after the acceptance, for the payment.- ED. stipulated credit . In such a case it is

introducedinto the charge, in a manner thegroundof an apprehended difficulty LEGAL NEWS.)
clear the vendor could not retain pos

that prejudiced the right of plaintiff. in the affairs of the bank , did not enable Mr. Justice Strong delivered the opin- session of the subject of the sale after

The requests, as above stated , were de- him to claim a rescission of his subscrip - ion of the Court. receiving the note for the price. The

clined , but the judge charged the jury tion on account of a fraudulent repre The fundamental question in this case idea of a sale on credit is that the ven

as follows: “ That as respects creditors, sentation in the prospectus of the com- is whether a bill of lading of merchan- dee is to have the thing sold, on his as

the law requires of one who has been pany , which fraud was then unknown to dise deliverable to order, when attached sumption to pay , and before actual pay

drawn by fraud into the purchase of him . (Henderson v. Royal British Bank , to a time draft, and forwarded with the ment. The consideration of the sale is

stock , that be shall be guilty of no neg- 7 E & B., 356 ; Parris v. Harding, 1 C. B. draft to an agent for collection , without thenote. But an acceptor of a bill of

ligence or want of reasonable care in N. S. , 533; Oates v. Turquand, L.R. 2 Ap. any special instructions, may be surren- exchange stands in the same position as

discovering the fraud, and in discover Cases, 325. ) dered to the drawee on his acceptance the maker of a promissory note. Ifhe

ing it, promptly repudiating the pur The principle laid down in the charge of the draft, or whether the agent's duty has purchased on credit and is denied

chase. If you find, from the evidence, of the judge, that one who claims to is to hold the bill of lading after the ac possesson until he shall make payment,

that within a few months after receiv- have been drawn into a fraudulent pur. ceptance, for the payment. It is true the transaction ceases to be what it was

ing the stock certificate the defendant, chase must exercise care and vigilance there are other questions growing, out intended , and is converted into a cash

discovering that he had been deceived to discover the fraud , and must be of portions of the evidence, as well as sale . Everybody understands that a

in some respects, procured the agent who prompt in repudiating his contract on one of the findings of the jury, but they sale on credit entitles the purchaser to

had obtained his certificate to go to Chi- the ground of such fraud, is a sound one. are questions of secondary importance. immediate possession of the property

cago, delivering to such agent his stock ( Thomas v . Baxton , 48 N. Y. R., 193. ) The bills of exchange were drawn by sold , unless there be a special agreement

certificate, aud instructed the agent to The defendant sought to become a cotton brokers residing in Memphis, that it may be retained by the vendor,

surrender up the stock and demand member of a corporation of the State of Tennessee, on Green & Travis, mer- and such is the well-recognized doctrine

back thenote for 20 per cent; and if the Illinois , and to obtain the benefits and chants residing in Boston . They were of the law . The reason for this is that

agent accordingly went to Chicago and advantages of its special privileges. If drawn on account of cotton shipped by very often, and with merchants generally ,

offered to the company to surrender up he is not held to be bound to know and the brokers to Boston, invoices of which the thing purchased is needed to provide

the stock and rescind the contract, accept all the consequences of this con were sent to Green &Travis, and bills of means for the deferred payment of the

which the company refused , and if you nection, he certainly is bound to use care lading were taken by the shippers, mark- price . Hence, it is justly inferred that

find that the defendant never afterwards and attention to ascertain his position ed, in caseof two of the shipments, “ to the thing is intended to pass at once

acquiesced in being a member of the and promptly to make his choice of re . order," and in case of the third shipment within the control of the purchaser. It

company ; that in September, 1871, he taining it with its advantages and re marked " for Green & Travis, Boston , is admitted that a different arrangement

brought an action in replevin for the sponsibilities, or of abandoning it . To Mass.” There was an agreement between may be stipulated for. Even in a credit

note , based on the ground of fraud ; subscribe for stock in a corporation in the shippers and the draweesthat the sale it may beagreed by the parties that

and if all this took place before bank- August, 1870, to rest quietly until the bill of lading should be surrendered on the vendor shall retain the subject un

ruptcy or insolvency of the company, year 1873,never making any investiga- acceptance of the bills of exchange, but til the expiration of the credit, as a

I instruct that in point of law this is tion as to the position in which he stood the existence of this agreementwasnot security for the payment of the sum stip

a sufficient repudiation of the contract until that time, and until after the as- known by the bank of Memphis when ulated . But if so, the agreement is spe.

to become a stockholder, to enable de- signee in bankruptcy had made a de. that bank discounted the drafts and took cial, something superadded to an ordi

fendant living in another State, to re- mand upon him , falls very short ofwhat with them the bills of lading indorsed nary contract of sale on credit, the

sist an action for the payment of the 80 the law requires. Especially is this the by the shippers. Wedo notpropose to existence ofwhich is notto be presumed .

per cent. , provided that you find defen- case when it is shown that he lived in inquire now whether the agreement, un- Therefore, in a case where the drawing

dant was induced to become a stock- an adjoining State, that he had sent an der these circumstances, ought to have of a time draft against a consignment

holder by fraud, as before explained ; agent to Chicago, and himself went to any effect upon the decision of the case . raises the implication that the goods

and also further find , in view of all the that city in 1871 to obtain his note and conceding that bills of lading are nego consigned have been sold on credit, the

circumstances, that defendant was not mortgage from that very company for an tiable, and that their indorsement and agent to whom the draft to be accepted

unreasonably negligent in discovering alleged misconduct in another respect. delivery pass the title of the shippers to and the bill of lading to be delivered

the fraud, and was guilty of no want of it was his plain duty to have inquired the property specified in them , and , have been entrusted cannot reasonably

reasonable diligence in taking steps to and to have ascertained his position long therefore, that the plaintiffs when they be required to know , without instruc

repudiate the transaction .” To this before he did . " A party must use rea- discounted the drafts and took the in- tion , that the transaction is not what it

charge the plaintiff excepted. The gen- sonable diligence to ascertain the facts.” dorsed railroad receipts or bills of lading, purports to be. He has no right to as

eral principles set forth in this charge (Buford v.Brown , 6 B. Monroe, 553. ) became the owners of the cotton ; it is sume and act on the assumption that

are no doubt sound .
Mere lapse of time, where a party has still true they sent the bills with the the vendee's term of credit must expire

If the alleged promissory representa- not asserted his claim with reasonable drafts to their correspondents in New before he can have the goods, and that

tion as to the non - removal of the note diligence , is a bar to relief. Relief is not York , the Metropolitan Bank , with no he is bound to accept the draft, thus

had been available, and had been the given to thosewho sleep on their rights. instructions tohold them after accept- making himself absolutely responsible

question submitted to the jury, the Beckford v.Wall, 19 Ves., 87-97 ; Jones ance . And the Metropolitan Bank for the sum named therein , and relying

charge would have been well enough. v . Taberville , 2 Ves. Jr. , 11.) transmitted them to the defendants in upon the vendor's engagement to deliver

But that question was not before them . Equity will not assist a man whose Boston, with no other instruction than at a future time. This would be treating

The questions submitted to them related condition is attributable only to that that the bills were sent " for collection .” a sale on credit as a mere executory con

exclusively to the representations that want of diligence which he fairly ex . What, then, was the duty of the defend tract to sell at a subsequent date.
the 80 per cent. should not be required pected from a reasonable person. (Duke ants ? Obviously it was first to obtain And, if the inference to be drawn from

to be paid. That was the fraud before of Beaufortv. Wall , 2 C. & Y. , 248–286 ) the acceptance of the bills of exchange. a time draft accompanied by a bill of

the jury, and the question involved in Parties who are shareholders, and But Green & Travis were not bound to lading is not that it evidences a credit

the 7th and 12th requests was this : As- claim to be relieved on the ground of accept, even though they had ordered sale, but a requestfor advances on the

suming that representation to be a fraud fraud, mustact with theutmost diligence the cotton , unless the bills of lading were credit of the consignment, the conse

which would avoid the contract, had the and promptitude. (Smith's case, L R , delivered to them contemporaneously quence is the same. Perhaps it is even

defendant discharged his duty.in discov- 2 Ch. Ap.,613 ;Denton v. MacNeil L. R., with their acceptance. Their agreement more apparent. It plainly is that the

ering that fraud and in repudiating the 2 Eq., 532 ; Peels' case , L. R. , 2 Ch . Ap. , with their vendors, the shippers,secured acceptance is not asked on the credit of
contract on account of that fraud, and 684. ) them against such an obligation. More the drawer of the draft, but on the faith

not on account of another fraud not now The judgment must be reversed , and over, independentofthis agreement, the ofthe consignment. The drawee is not

in question,we think the defendant was a new trial had . drafts upon their face showed that they asked to accept on the mere assurance

entitled to the opinion of the juryon that had been drawn upon the cotton covered that the drawer will at a future day de
precise question . The charge refused Mr. Justice MILLER.

by the bills of lading. Both the plain- liver the goods to reimburse the advan

him this right. The jury were charged I am of the opinion that where an tiffs and their agents, the defendants, ces. He is asked to accept in reliance
that if within a few months after re- agent ofanexisting corporation procures were thus informed that the bills were on a security in hand . To refuse to bim

ceiving the certificate, the defendant, a subscription of additional stock in it not drawn upon any funds of the draw that security to deny him the basis of

discovering that he had been deceiv- byfraudulent representations, the fraud ers inthe hands of Green & Travis,and his requested acceptance. It is remit
ed, in some respects, sent an agent to can be relied on as a defense to a suit for that they were expected to be paid out ting him to the personal credit of the

Chicago, to surrender hiscertificate and the unpaid installments, when suit is ofthe proceeds of the cotton. Buthow drawer alone. An agent forcollection
demand his note, if he never after- brought by the corporation : and that if could they be paid out of the proceeds having the draft and attached bill of
wards acquiesced in being a member of the stock holder has, in reasonable time, of the cotton if the bills of lading were lading, cannot be permitted , by declin
the company ; if he brought an action repudiated the contract and offered to withheld ? Withholding them there- ing to surrender the bill of lading on the

of replevin for the note, and if he re: rescind before theinsolvency or bank- fore, would defeatalike the expectation acceptance of the bill, to disappoint the
fused to receive a dividend, this was suf- ruptcy of the corporation ,the defense is and the intent of the drawers of the obvious intentions of the parties, and
ficient evidence of repudiation . This valid against the assignee of the corpora- bills. Hence, were there nothing more, denyto the acceptor a substantial right
was well enough as to the abandoned tion .

it would seem that a drawer's agent to which by his contract is assured to him .

fraud, which was not before the jury , I also think there was evidence of collect a time bill, without further in- | The same remarks are applicable to the

but was entirely inapplicable to the such fraud in this case, and that the structions, would not be justified in re case of an implication that the merchan
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dise was shipped to be sold on account contrary, as the drafts were sent “ for the holder of the bill of exchange can . the judges in Gurney v. Behrend, 3 E.

of the shipper. collection,” they might well conclude not in the absence of proof ofany local and Bl., 622 ; Marine Bank v. Wright, 48

Nor can it make any difference that that the collection was to be made for usage to the contrary, or oftheimminent N. Y. , - ; Cayuga Bank v. Daniels, 47

the draft with the bill of lading has been the drawers of the bills. We do not, insolvency of the drawee , require the N. Y.,631.

sent to an agent (as in this case) “ for therefore, perceive any force in the ar- latter to acceptthe bill of exchange, ex We have been unable to discover a

collection ." That instruction means gument pressed upon us that the bank cept on the delivery of the billof lading ; single decision of any court holding

simply to rebut the inference from the of Memphis was the purchaser of the and when, in consequence of the refusal the opposite doctrines. Those to which

indorsement that the agent is the owner drafts drawn upon Green and Travis, of the holder to deliver the bill of lading, we have been referred as directly in

of the draft . It indicates an agency. and the holder of the bills of lading by acceptance is refused and the bill pro- point, determine nothingof the kind.

(Sweeney v. Easter, 1 Wallace, 166). It indorsement of the shippers. tested , the protest will be considered as Gilbert v. Guignon , Law Reps., 8 Cha .,

does not conflict with the plain inference It is urged that the bills of lading were made without cause, the drawee not hav. 16, was a contest between two holders of

from the draft and accompanying bill of contractscollateralto the bills ofexchange ing been in default, and the drawer will several bills of lading of the same ship

lading that the former was a request for which the bank discounted, and that be discharged ”. This decision is not to ment. The question was which had pri

a promise to pay at a future time for when transferred they becamea security be distinguished in its essential features ority. It was not at all whether the

goods sold on credit, or a request to for the principal obligation, namely, the from the opinions we have expressed. drawee of a time draft against a consign

make advances on the faith of the de contract evidenced by the bills of ex. A judgment in the same case to thesame ment has not a right to the bill of lading

scribed consignment, or a request to sell change ; for the whole contract,and not a effect was given in the CommercialCourt when he accepts. The drawer had ac

on account of the shipper. By such a part of it, and that the whole contract of New Orleans, by Judge Watts , who cepted without requiring the surrender

transmission to the agent he is instructed required not only the acceptance, but supported it by a very convincing opin. of the first indorsed bill of lading, and

to collect the money mentioned in the the payment of the bills. Theargumention . ( 14 Hunt's Merchants' Magazine, the lord chancellor, while suggesting a

drafts, not to collect the bill of lading. assumes the very thing to be proved, to 264), These decisions were made in 1845 query whether he might not have de

And the first step in the collection is wit : that the transfer of the bills of lad and 1846. In other courts, also , the ques . clined to accept unless the bills of lading

procuring acceptance of the draft. The ing were made to secure the payment of tion has arisen, what is the duty of a col. were at the same time delivered up to

agent is, therefore, authorized to do all the drafts. The opposite of this, as we lecting bank to which time drafts, with him , remarked , “ if he was content they

which is necessary to obtaining such ac. have seen, is to be inferred from the bills bills of lading attached , have been sent should remain in the hands of the hold

ceptance. If the drawee is not bound of lading and the time drafts drawn for collection ? and the decisions have er, it was exactly the samethingas if he

to accept without the surrender to him against the consignments, unexplained been that theagent is bound to deliver had previously and originally authorized

of the consigned property or of the bill by express stipulations. The bank , when the bills of lading to the acceptor on his that course of proceeding, and that (ac

of lading, it is the duty of the agent to discounting the drafts, was bound to acceptance. In the case The Wisconsin cording to the chancellor's view ) was

make that surrender, and if he fails to know that the drawers on their accept- Marine and Fire Insurance Company v. actually what had happened in the case."

perform this duty , and in consequence ance were entitled to the cotton, and, of The Bank of British North America , 21 Nothing, therefore, was decided respect

thereof acceptance be refused , the draw course, to the evidences of title to it . If Upper Canada Queen's Bench Reps. , 284, ing the rights of the holder of a time

er and indorsers of the draft are dis- so, they knew that the bills of lading decided in 1861, where it appeared that draft, to which a bill of lading is attach

charged. (Mason v. Hunt, 1 Douglas, could not be a security for the ultimate the plaintiff, a bank at Milwaukee, Wis- ed , as against the drawee. The contest

297 ). payment of the drafts. Payment of the consin, had sent to the defendants, a was wholly inter alios partes.

The opinions we have suggested are drafts by the drawees was no part of the bank at Toronto , for collection , a bill Seymour v. Newton , 105 Mass., 272, was

supported by other very rational consid- contract when the discounts were made. drawn by A. , at Milwaukee, on B., at the case of an acceptance of the draft,

erations. In the absence of special The bills ofexchange were then incom- Toronto, payable forty - five days after without the presentation of the bill of

agreement, what is the consideration for plete. They needed acceptance. They date, together with a bill of lading, in- lading . In that respect it was like Gil

acceptance ofa time draft drawnagainst were discounted in the expectation that dorsed by A., for certain wheat sentfrom bert v . Guignon . No question, however,

merchandise consigned ? Is it themer- they would be accepted , and that thus Milwaukee to Toronto, it was held thai , was made in regard to this. The ac

chandise, or is it the promise of the con the bank would obtain additional prom- in the absence of any instructions to the ceptor became insolvent before the ar

signor to deliver ? If the latter, the issors . The whole purpose of the trans- contrary, the defendants were not bound rival of the goods, and all that was de

consignor may be wholly irresponsible. fers ofthe bills of lading to the bank to retain the bill of lading until payment cided was that, under the circumstances,

If the bill of lading be to his order, he may , therefore, well have been satisfied of the draft by B.,butwere right in giving the jury would be authorized to find

may, after acceptance of the draft, in- when the additionalnames were secured it up to him on obtaining his acceptance . that the lien of the shippers had not

dorse it to a stranger, and thus wholly by acceptance, and when the drafts This case was reviewed , in 1863, in the been discharged . It was a case of stop

withdraw the goods from any possibility thereby became completed bills of ex court oferror and appeals,and the judg- page in transitu. It is true that in deliv

of their ever coming to the hands of the change. We have already seen that ment affirmed . ( 2 Upper Canada Error ering the opinion of the court Chief Jus

acceptor. Is, then , the acceptance a whether the drafts and accompanying and Appeals Reps., 282. See, also,Good- tice Chapman said " the obvious purpose

mere purchase of the promise of the bills of lading evidenced sales on credit, enough v.The City Bank , 10 Up.Canada was that there should be no deliveryto

drawer ? If so, why are the goods for- or requests for advancements on the cot- Com . Pleas, 51 ; Clark v . The Bank of the vendee till the draft should be paid .”

warded before the time designated for ton consigned , or bailments to be sold Montreal, 13 Grant's Cha. , 211. ) But the remark was purely obiter, un

payment? They are as much after on the consignor's account, the drawees There are also many expressions of called for by anything in the case. New ;

shipment under the control of the draw . were entitled to the possession of the cot- opinion by the most respectable courts, comb v. The Boston and Lowell Railroad

er as they were before. Why incur the ton before they could be required to ac- which though not judgments, and , there . Corporation, 115 Mass., 230, was also the

expense of storageand'ofinsurance ? And cept, and that if they had declined to fore, not authorities, are of weight in de- case of acceptance of sight drafts with

if the draft with the goods or with the accept because possession was denied to termining what are the implications of out requiring the delivery of the attach

bill of lading be sent to a bank for col- them concurrently with their acceptance, such a state of facts as this case exhibits. ed bills of lading, and the contest was

lection , as in the case before us, can it the effect would have been to discharge In Shepherd v . Harrison, Law Rep., Q. not between the holder of the drafts and

be incumbent upon thebank to take and the drawers and indorsers of the drafts. B., vol. 4 ,p . 493, Lord Cockburn said : the acceptor. It was between the hold

maintain custody of the property sent The demand of acceptance, coupled with “ The authorities are equally good to er of the drafts with the bills of lading,

during the intervalbetween the accept- a claim to retain the bills of lading, show ,when the consignor sends the bill and the carrier. We do not perceive

ance and the time fixed for payment ? would have been an insufficientdemand. of lading to an agent in this country , to that the case has any applicability to

( The shipments in this case were hun . Surely, the purpose of putting the bills be by him handed over to theconsignee, the question we have now under consid

dreds of bales of cotton ). Meanwhile, of lading into the hands of thebank was and accompanies that with bills of ex eration . True, there as in the case of

though it be a twelve -month, and no to secure thecompletion of the drafts by change to be accepted by the consignee, " Seymour v. Newton , it was remarked by

matter what the fluctuations in the mar- obtaining additional names upon them, that that “ indicates an intention that the the judge who delivered the opinion ,

ket value of the goods may be, are the and not to discharge the drawers and in handing over of the bill of lading and the ac- the railroad receipts were manifestly

goods to be withheld from sale or use ? dorsers, leaving the bank only a resort ceptance of the bill or bills of exchange, intended to be held by the collecting

Is the drawee to run the risk of falling to the cotton pledged. should be concurrent parts of one and ihe bank as security for theacceptance and

prices, with no ability to sell till the It is said that if the plaintiffs were not same transaction .” The case subsequently payment of the drafts.” Intended by

draft is due ? If the consignment be of entitled to retain the bills of lading as a went to the House of Lords, 5 H. L. , 133, whom ? Evidently the court meant by

perishable articles, such as peaches,fish, security for the payment of the drafts when Lord Cairns said : ' If they ( the the drawees and the bank , for it is imme

butter, eggs, et cet. , are they to remain after their acceptance, their only securi . drawees) accept the cargo and bill of lad diately added : “ They continued to be

in a warehouse until the term of credit ty for payment was the undertaking of ing, and accept the bill of exchange held by the bank after the drafts had

shall expire ? And who is to pay the the drawees, who were without means, drawn against the cargo, the object of been accepted by Chandler & Co. (the

warehouse charges ? Certainly not the and the promise oftheacceptors, ofwhose those who shipped thegoods is obtained. drawees ), and until , at Chandler& Co.'s

drawees. If they are to be paid by the standing and credit they knew nothing. They have got the bill of exchange in request, they were paid by the plaintiff,

vendor, or one who has succeeded to the This may be true, though they did know return for the cargo ; they discount, or and the receipts with the drafts still at

place of the vendorby indorsement of that the acceptors had previously prompt- use it as they think proper, and they are tached were indorsed and delivered by

the draft and bill of lading, he fails to ly met their acceptances,which were nu- virtually paid for the goods.” In Cov. Chandler & Co. to the plaintiff." In

obtain the price for which the goods merous and large in amount. But if they entry v. Gladstone, 4 Law Rep , Eq. , 493, Stollenwork et al v . Thatcher et al . , 115

were sold . did not choose to rely solely on the re it was declared by the vice -chancellor Mass., 224 , ( the only other case cited by

That the holder of a bill of lading,who sponsibility of the acceptors and drawers. that " the parties shipping the goods the defendants in error as in point on

has become such by indorsement, and they had it in their power to instruct from Calcutta, in the absence of any stip- this question ) , there were instructions
by discounting the draft drawn against their agents not to deliver the cotton un ulation to the contrary, did give their to the agent to deliver the bill of lading

the consigned property, succeeds to the til the drafts were paid. Such instruc- agents in England full authority, if they only on payment of the draft, and it was

situation of the shipper, is not to be tions are not infrequently given in case thought fit, to pass over the bill of lad - held that the special agent thus instruct

doubted. He has the same right to de- of time drafts against consignments, and ing to the person who had accepted the ed, could not bind his principalby a de

demand acceptance of the accompanying the fact that they are given tends to bill of exchange" drawn against the livery of the bill without such payment.
bill , and no more. If the shipper can- show that in the commercial community goods and attached to the bill of lading, | Nothing was decided that is pertinent

not require acceptance of the draft with it is understood, without them , agents and it was ruled that an alleged custom to the present case . In Bank v. Bayley,

out surrendering the bill of lading, nei. for collection would be obliged to give of trade to retain the bill of lading until reported in the same volume, 228, where
ther can the holder. Bills of lading, over the bills of lading on acceptance of payment of the accompanying draft on the instructions given to the collecting

though transferable by indorsement, are the draft. Such instructions would be account of the consignment was ex agent were, so far as it appears, only
only quasi negotiable . ( 1 Parsons on wholly unnecessary, if it is the duty of ceptional, and was not established as that the drafts and bills of lading were

Shipping, 192 ; Blanchard v. Page, 8 Gray, such agents to hold the bills of lading as being the usual course of business. In remitted for collection , and where ac

297, a) . The indorser does not acquire a securities for the ultimate payment. Schuhart et al. v. Hall et al . , 39 Mary. ceptance was refused, Chief Justice Grey

right to change the agreement between Thus far we have considered the ques . land, 590, which was a case of a time said " the drawees of the draft attached
the shipper and his vendee. He cannot tion without reference to any other au- draft, accompanied by a bill of lading, to each of the bills of lading were not

impose obligations or deny advantages thority than thatofreason. In addition hypothecated by the drawer, both for entitled to the bill of lading or the prop

to the drawee of the bill of exchange to this , we think , the decisions of the theacceptance and payment of the draft, erty described therein , except upon ac
drawn against the shipment which were courts and the language of many eminent and when the drawers had been author ceptance of the draft. ” It is but just to

not in the power of the drawer and con - judges accord with theopinions weavow. ized to draw against the cargo shipped, say, however, that this remark as well

signor. Butwere this not so, in the case In the case of Lanfear v. Blossom , 1 Louis . it was said by the court, “ under their as those made by the same judge in the

we have now in hand, the agents for col- An. Reps. , 148, the very point was decid- contract with the defendants the latter otherMassachusetts cases cited, wasaside

lection of the drafts were not informed , ed, after an elaborate argument both by were authorized to draw only against the from the decision of the court.

either by the drafts themselves or by the counsel and by the court. It was cargo of wheat to be shipped by the After this review of the authorities

any instructionsthey received, or in any held that “ where a bill of exchange Ocean Belle, and they ( the drawees) cited, as in point, in the very elaborate
other way, that the ownership of the drawn on a shipment , and payable a cer were, therefore, not bound to accept argument for the defendants in error,

drafts and bills of lading was not still in tain number of days after sight, is sold , without the delivery to them of the bill we feel justified in saying that, in our

the consignors of the cotton. On the with the bill of lading appended to it , I of lading. " See, also, the language of | opinion, no respectable case
can be
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OP 502. Whethera bank has been regularly
LAND TO A VILLAGE - PAROL EVIDENCE.

7 pp .

found in which it has been decided that farmers, including those of plaintiff and mentand within the twelvemonths,and ment against it, the bank being insol

when a time draft has been drawn defendant The defence was relied on , as to this the lien was still in force, but vent. Appellant, for mere accommo

against a consignment to order, and has that as the corn was taken by the Con- the record does not establish this fact. dation and the credit of the bank , as is

been forwarded to an agent for collection federate soldiers for supplies, even if de. The decree of the Chancellor must be said, stood as a stockholder on its books ;

with the bill of lading attached ,without fendant was cognizant ofthe taking and affirmed with costs.-The Commercial and but he held the stock as collateral secu

any further instructions, the agent is not concerned in it, that he would not be li. Legal Reporter. rity for loans to the bank and indemnity

justified in delivering over the bill of able. On this branch of the case the against his accommodation note given

lading on the acceptance ofthe draft. judge charged the jury that " if the de SUPREME COURT OF ILLINOIS. the bank . This he set up in defense ;

If this, however, were doubtful, the fendant was a soldier and in the line of and also the illegal organization of the
doubt ought to be resolved favorably to his duty as such, and the corn wastaken ABSTBACT OF OPINIONS FILED AT SPRING- bank.

theagent. In the case in hand , the Bank by him or his command when foraging FIELD, OCTOBER 13th, 1875. Held , 1. That where shares in a bank

of Commerce having accepted the agen- upon the country, or under orders, he are hypothecated , and placed in the
cyto collect, was bound only to reason- may avail himselt of this defenceunder 231. – Village of Princeville v. Peter Aus

ten et al.- Error to Peoria.–Opinionedto all the liabilities of ordinary own
name of a transferee, he will be subject

able care and diligence in the discharge theplea of not guilty , and he wouldnot

of its assumed duties. (Warren v. The be liable; but if he was not in the line
by Scott, J. 7 pp.

ers, because the legal ownership appears

Suffolk Bank , 10 Cushing, 582. ) In a case of his duty, the fact that he was a sol- PRESUMPTION IN REGARD TO DEDICATION OF to be in him .

of doubt, its best judgment was all the dier would not protect him in taking

principal had a right to require. If the the corn or causing it to be taken ."

absence of specific instructions left it

organized is not a defense that can be
STATEMENT. - Bill to enjoin theremov- used by a stockholder, as against a bona

It appears that after having retired,

uncertainwhatwas tobedone further thejuryreturned andaskedfor further al, by thevillage trustees of thetown fidecreditor, if it appears there was an

and to receive paymentwhen they fell the court told them that if soldiers plat

, which had not been dividedinto organization defacto,andthatsuch

stockholder participated in its transac

due, it wasthefault of the principal. If were in theneighborhood, defendant lots , and whichwas not explained on tions.

theconsequencewasaloss,itwouldbe would not make himself liable bygiving to what purposewas intendedin its ded

most unjust tocast the loss on theagent. them information thatplaintiff had corn , ication to the public. The question is, THE CHICAGO RIFLE CLUB.

Applying what we have said to the in- unless he caused them to take it, or

struction given by the learned judge of advised them to do so.” Afterthis ad- what should the design of the square be
There will be a spirited contest on the

the circuit court to the jury, it isevident ditional charge was given ,thejuryfound presumed to be.-.whether for a park or
that he was in error. Without discuss for plaintiff. The inferenceis that they a place formunicipal buildings, or other range of the Chicago Rifle Club to-day

for the Root prize , consisting of some
ing in detail the several assignments of so found underthe charge that if the purpose ? Held,

error, it is sufficient for the necessities defendant caused the soldiers to take the
1. That there is no usage by which rare old books. The following racy let

of this case, to say it was a mistake to corn or advised them to do so,he would this question can bedetermined conclu- ter of Mr. Root, accompanyingthe prize,

charge the jury as they were charged, be liable. This was virtually telling the sively ; but the village not being a coun
explains the nature of the contest :

that "in theabsence of any consent of jury thatdefendant would notbein the tytown,the more reasonable presump

Chicago, Nov. 19.—Hon . JAMES B. Brad.the owner of a bill of exchange, other line of his duty, if hecausedthesoldiers tionis that the vacant square was de
than such as may be implied from the or advised them to take the corn. If the signed by the dedicator as a public park , WELL, President Chicago Rifle Club

mere factof sending for collection ? a soldiers were foraging for supplies, the and especially asthetownballand cala: Dear Sir : I take great pleasure in send

billof exchangewith a bill of lading defendant being a soldier, would be boose hadbeenerected elsewhere, and ing you the books which constitute the

pasted or attached to a bill of exchange, strictly in the line of his duty as suct an attempt formerly to locate theschool prize to be contested for by the club to
thebankso receiving the twopapers soldier in causing or advising thesol- house on the square had been defeated morrow. They are valuable becauseof

forcollection wouldnotbe authorized diers to procure corn from plaintiff's by the citizens.
their antiquity, and because they contain

to separate the bill of lading from the farm , if corn was a necessary article of
2. The privilege of building houses of a true and ably written account of poetry,

bill ofexchange and surrender it before supply, and for so doing he would not anykindon the square could only exist customs, art,religion ,history ,geography,

the bill of exchange was paid.” And be liable.

by a grant, or an act of the donor equiv- manners, as understood at that time. In

again , there was error in the following We are, therefore, of opinionthat the lent to a grant ; and any citizen inter. those days writers and travelershad not

portion of the charge : “ But if the Met- last instruction given to the jury was

ested can object successfully to such learned to lie, and the word “ sensation

al" was unused . I have examined these
ropolitanBank merely sent to the de. erroneous, and may have misled them . appropriationotherwise.

fendant bank the bills of exchange with We are also of opinion that the court
3. Parol evidence is available, in such volumes in vain to find any account of a

the bills of lading attached for collection, erred in refusingto instruct the jury case, to show the object of the dedica- rifle club. There were then no Reming

with no other instructions, either ex
tion . tons, Maynard, or Sharps. A thousand

when so requested, that “ if the corn

pressed or implied from the pastrela- was taken by the Confederate soldiers 244. - Samuel Wing et al . v. Edward and target, was rather too much for

tions of the parties, they would not be for supplies for the Confederate army, Sherrer. - Appeal from Superior Court

80 justified in surrendering, ( the bills of thatGraves, thedefendant, would not be

Shooting bas contributed very much

of Cook county, - Opinion by Scott, J. to the literature of the world. Without

lading) on acceptance only." . The Bank civilly liable , if he recommended said

of Commerce can be held liable to the soldiers to take the corn for necessary
the illustrations afforded by shooting,

owners of the drafts fora breach of duty supplies for their army as forage.”
BILL TO QUIET TITLE TO LANDS - EQUITY JU our poets, divines, authors, andlawyers,

in su : rendering the bills of lading on ac
would fall far short of the mark of exRISDICTION - TITLE OF COMPLAINANT.

For the errors indicated, the judgment

ceptance of the drafts only after special is reversed .
pressing their ideas clearly and with

Held , 1. That, under the act of 1869, a force .

instructions to retain the bills until pay . court of equity will entertain a bill to

ment of the acceptances. The drafts SUPREME COURT OF TENNESSEE. quiet title where lands in controversy ter described by a single quotation from

How often a story is told , or a charac .

were all time drafts. One, it is true, was are unimproved , or unoccupied. This someremarks madeby a sagacious coon
drawn at sight, but in Massachusetts, IsaacSDAVIDSON et al. 9. MATTHEW SHEARON

branch of equity jurisprudence is in the in Kentucky :" If that's you.Capt.Scott ,

such drafts are entitled to grace. tate of JAMES A , GAUT, deceased . sound discretion of the court, as is the don't shoot, l'll come down."

What we have said renders it unneces LIEN OF JUDGMENT- Nor EXTENDED BY REVIVOR: rescission of contracts, specific perform The poets
seem to have traveled

sary to notice the other assignments of the levy ofanexecutionbeing mademore
than twelvemonths from the date of thejudg. ance , etc. around with the score of the Chicago

ment, and the execution being issued in the 2. In all cases arising out of fraud, Rifle Club in their pockets, for have they

The judgment of the circuit court is name of the administrator of the creditor, it is equity has concurrent jurisdictionwith notexclaimed , written,and promulgated

reversed and the record is remittedwith heldthat a gre vivonis theposene of the comienie: courts oflaw ; butparties willbe referred their highappreciationof the worthy

directions to award a new trial.
and the lien did not extend from the date of the to that forum where justice can be more art ?

revivor. The lien is only given by statute , and effectually administered, and theright
cannot be extended by construction .

Aimest thou at princes ?-Pope.

SUPREME COURT OF TENNESSEE. most satisfactorily established . In all Each at the head leveled his deadly aim . - Mil

McFARLAND, J.-On the 8th day of De- cases of a doubtfui character, it is better ton .

KNOXVILLE, JUNE 19, 1875. cember, 1859, James A.Gaut recovered a the parties should be remitted to their Beware the secret snake that shoots a sting

judgment against Benj. Mosely in the remedy at law , although equity might
Dryden .

CHRISTOPHER GRAVES v. SUSAN FITZGERALD .
Circuit courtofBedford county. During entertain jurisdiction .

She shoots the Stygian sound .-- Dryden .

To teach the young idea how to shoot. - Thomp-.
SOLDIER - LIABILITY OF. FOR TAKING FORAGE: - the year 1860, the complainants severally 3. In all cases for clearing title , the

fendant,being a soldier, would be strictly in the purchased tracts of land from Moselyand complainantmust provehistiileclearly.
( This Thompson is the one that shot .

lire of his duty as such ,in causing or advising took deeds, and had them duly present
in Michigan . )

the soldiers to procure corn from the plaintiff'ised and noted for registration,and, as we 264: Alexander R. Chesnut u. Emily

These preachers make

· Appeal from Morgan.
His head to shoot and ache. - Herbert.

and for sodoing he would not be liable. -LED suppose, registered .

Commercial and Legal Reporter. 1 This bill was filed by the complainants
Opinion by Scott, J. 6 pp . Probably because he was bullet headed.

NICHOLSON , to enjoin a sale of their several tracts ofC. J.
All boys are advised to " aim high , "

Statement.-Proceedings by scire facias

This cause was before the court at its land under anexecution issued upon said on arecord ; husband and wife ; dismis- clearly showingthat the authorof this

last term , when the judgment was re- judgment, and levied in January , 1861 , sal of bill for divorce ; effect thereof.
was a marksman, and was conversant

versed because the proof failed to sustain more than twelve months from the date Held, 1. That, strictly speaking, no
with the effect of gravitation on the bul

the verdictas to themules and horse al- of the judgment, and after the execution evidence can be heard on such scire fa- let. The advice, however, does not go

leged to have been taken by Graves. As and registration of their deeds. cias other than the record declared on , not sufficient. It should read , ** aim highfar enough , merely " aiming high " is

to the corn alleged to have been taken , The question is , whether the lien of unless as to the question of amount.

the court expressly waived the expres- the judgment was lost before the levy ; [The record herein was an order for
and watch the wind."

sion of any opinion as to whether there the levy being more than twelve months ternporary alimony in a divorce case

Napoleon , on one occasion , sent a dis.

was proof enough to sustain the verdict. from the date of the judgment. It was brought by the husband and afterwards patchto the English , informing them

they were thrashed, whereupon some
The cause has again been tried in the certainly lost unless there be something dismissed .]

court below, as to the liability ofGraves else in the case .
2. The dismissalof a bill for divorce gentleman, having a true appreciation of

for the corn , and it appears that the same The record shows thatJames A. Gaut dischargesan order for temporary ali- the noble art, responded :

We thank you for your bullet in ,
evidence was submitied to the jury as died in March , 1860, and that the execu mony : Great emperor, king and elf ;
on the former trial, and the jury have tion that issued in January, 1861, was in 3. Where scire facias is brought on a But we would be betier pleased

found against Graves. He appealed. the name of Robert Cannon, administra- record to enforce the payment of money,
With a bullet in yourself.

It appears from the proof that if tor of his estate. It is argued that this the money must be certain , or capable “ Hit him in the eye,” “ Let drive,”.

Graves is liable it is not for having ta. had the effect to extend the lien , or that of being made certain , by mere compu · Draw a bead,” Centre shot," Bang

ken the corn , but for having induced a revivor in the nameof the administra- tation. away ,;” “ Knocked the spots off,” are all

Confederate soldiers engaged in foraging tor was a new judgment, and that the 4. Scire facias will not lie upon an or. well turned and elegant expressions in

to takeit. The evidence is weak as to lien extended from that time ; but we der for temporary alimony , in any event. daily use to express all sorts of ideas,

his having procured Confederate sol. think thisposition cannot be maintained . 5. A married woman cannot sue ber but all borrowed from the nomenclature

diers to take it.But under the settled The lien is only given by statute, and husband in an action at law , unless in of the rifle club .

rule on this subject,we could not dis- cannot be extended by construction,and regard to her separate property. Science has, indeed , attained a won

turb the verdict, unless wefind in the there is nosuch exception as to the limit 200.-Otis L. Wheelock v. Elias Kast et derful attainment, when , by aslight
charge of the court some error which of its duration . If it were a statute ofmay have misled the jury. It appears limitation , which it is not, the death of al.- Appeal from Macon . -Opinion by movement of a finger a leaden messen

that Graves was a Confederate soldier, the plaintiff would not effect it. The
Scott, J., WALKER, C. J. ,

ger speeds away a third of a mile to its

dissenting work of destruction. Let science be

and lived a close neighbor to the plain- revivor is not for this purpose a new
OSTENSIBLE STOCKHOLDEBS IN A BANK - LI- utilized in the defense of our flag, the

tiff. The Confederate forces were en- judgment. destruction of many squirrels, and the

cainped in the neighborhood, and ob It is said , as to one of the tracts of land, STATEMENT. — Bill against stockholders winning of many prizes. Yours truly,

tained their supplies from most of the Mosely only acquired title after the judgl of a bank to compel them to pay a judg
JAMES P. Root.

non of the

error.

son .
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BENCH

The bulk ofthe work has to be done Judge ROGERS in 7 Chicago LEGAL NEWS, ballots referred to by witnesses for the

CHICAGO LEGAL News. With theCanadas,areexemptfrom the mare.In February,1874,I was takenNov. 10,1875.– I desire,foruseof the

law requiringthemto be enrolled as ves- sick,andwasdisabled fromworkfor Grand Jury now in session, youropinion

selsof the United States, as wellwhere, irrevocably lost, though a vigorous effort whetherornot Sec. 55, page459,ofthe

Lerbincit .

in the trade in which they are engaged, was made to recover it duringthe sum- Revised Statutes, is constitutional. That

they may never enter a canal of any mer and fall vacation of that year. In section requires judges of election to

MYRA BRADWELL , Editor .
State , as where their voyages are partly February, 1875, being in good health I number each ballot, by indorsing on the

resolved to clear offthe remnants of three ballot the number corresponding with

on such navigable waters and partly on
terms, comprising some sixty cases, be.

CHICAGO : NOVEMBER 20, 1875. a State canal ; that there is no restriction fore the June term . I fought off the the number of the voter on the poll

as to the locality of the navigable waters lawyers with their applicationsfor orders, books. His Honor Judge Rogers, in an

on which they may be employed ; that and by the 5thofMay hadfifty -three opinion in the case of Hammer v. Swift
Published EVERY SATURDAY by the

CHICAGO LEGAL NEWS COMPANY, ment and license is not limited in its one eye,with indicationsthat the other 15, 1875, held that section unconstitution
therule as to exemptionfromenroll visitor, paralysis of the optic nerve of et al.,published in the LEGAL News,Feb.

operation to waters within the interior would soon go in the same way. That al . He referred to the case of Williams

TERMS: - TWO DOLLARS per annum, in advance of each State, but extends generally to calamity made it necessary for me to
v. Stein , 33 Indiana, p. 89, where a simi

Single Copies, TEN CENTS. any waters coming under the denomina- not cease writing and stayin theCourt, the Supreme Court of Indiana.
stop all continuous writing. But I could

lar law was declared unconstitutional by

tion of navigable waters of the United neither was I in a condition to resume

If your honor agrees with Judge Rog
We call attention to the following opin- States, irrespective of their geographical the practice of law . From this serious

location .
ions, reported at length in this issue :

dilemma, the Bar of Chicago,with more ers ,then it will beuseless for the Grand

than brotherly kindness, and the elec- Jury to present indictmentsagainst the

LIABILITY OF A STOCKHOLDER ON A Con.
tors of Cook county, with unexampled judges of election for aviolation ofsaid

JUDGE MCALLISTER .
DITIONAL SUBSCRIPTION . — The opinion of

magnanimity, haverelieved meby trans- Sec. 55. Yours, etc.,

CHARLES H. REED,the Supreme Court of the United States , RESIGNATION OF HIS SEAT ON THE SUPREME ferring me to another field of labor,

where, though the duties will be arduous,

State's Attorney.

by Hunt, J. , as to the liability of a stock they will not require that kind of appli

holder on a conditional subscription to On the 16th instant, Judge McAllis cation which outraged Nature has so
JUDGE JAMESON'S OPINION.

an insurance company on
an action TER tendered his resignation as Associate sternly inhibited . The Hon . C. II. Reed, Stale's Attorney , Cook

In point of theoretical dignity, the
brought by the assignee in bankruptcy Justice of the Supreme Court, in the

County, Illinois :

transition is a step downwards; in life's Chicago, Nov. 15. — You ask my opin
of the insurance company, as to what following letter :

higher hopes it is a blight, and disap - ion " whether or not Sec. 55, page 459, of

constitutes fraudulent representations in CHICAGO, Nov. 16, 1875. pointed ambition might excusably cause the Revised Statutes, is constitutional. ”

obtaining subscriptions to stock , and The Hon . John L. Beveridge, Governor of
à tear. But then the hand which helps That section requires the judges of elec

whether such representations can be re
me down , though so powerful , has been tion to number each ballot, by indorsing

the State of Illinois.
so gently given, that when I think of on the same the number corresponding

lied on as a defense to a suit for the un Sir : I hereby tender my resignation the slavery from which I have escaped , with the number of the voter on the

paid installments. MILLER, J. , files a dis- of the office of Judge of the Supreme thedescent ismade with but few pangs poll-books . The facts are, thatthe judg

senting opinion, in which WAITE, C. J. , Court of thisstate,to take effect atthe of mortification . Aside from my duty es of election, at the election in Novem

time your commission to me as Circuit to my family, I have now twoprominent ber, in one or more of the wards, neg.
and BRADLEY, J. , concur. This case has

Judge of Cook County .: objects of life ; one to fulfill my obliga- lected or refused to number certain bal

attracted much attention throughout the As the above indicates the nature of tions of gratitude to the city ofChicago lots as required by the statute referred

country . Senator Upron of this city, the the step Iam aboutto take, its seeming and cook County : theother to pity my to,and for this supposed offense they

assignee of the Great Western Insurance singularitydemands aword of explana- successor in theSupremeCourt.If the have been complained of to the Grand

Company , is entitled to the thanksofthe tion , notso much on accountof my own Court continuein its determination to Jury.

personal interest, but because the cir- keep up with the business, and the law The Constitution of the State (1870)

creditors interested in the fund for the cumstances which have compelled me to remains as it is now, he muststruggle provides, Art. VII . , Sec . 2 , that “ all votes

able manner in which he has prosecuted take it arise chieflyfromdefects in the alone with burdens which ought to be shallbe byballot."

the stockholders, who sought to throw constitutional scheme respecting the shared by three at least. If more than The Revised Statutes of 1874, page 458

Supreme Court itself,resulting in inequa- half of the business of the State arises and following, contain a constructionof
off their legal liability .

lity of labors, duties, and responsibilities from Chicago, wbich is an indisputable the word “ ballot” as understood by the

BILL OF LADING ATTACHED TO TIME amongits members. The State is divid- fact, then it follows that at least three of Legislature . Thus, Sec. 52 of Art. 46, on

DRAFT FORWARDED TO AGENT - ACCEPT. which ajudge is elected . The Constitu- here,and not have
all the incidents of tional provision given above, continues

ed into seven districts, from each of the judges should have been located elections, after repeating the constitu

ANCE OF - DELIVERY OF BILL OF LADING tion requires each judge to reside in the thatbusinessthrown upon one as ithas asfollows: " The ballotshall be folded
ON ACCEPTANCE . — The opinion of the Su- district in which he is elected. The been upon me. Yours, etc., by the voter and delivered to one of the

preme Court of the United States, by purpose of this, as construed by the W. K. MCALLISTER. judges of election , and if the judges be

STRONG , J. , holding that a bill of lading and attorneys in respect to allbusiness

Court, was the convenience of suitors
satisfied that the person offering the vote

NUMBERING BALLOTS is a legal voter, the clerks of election

of merchandise, deliverable to order to be done by a single judge in vacation .

when attached to a time draft and for- Hence , there has come into force an un
Last year D. HARRY HAMMER, a mem- his number under the proper heading in

shall enter the name of the voter and

warded , with the draft, to an agent for written rule that it belongs to each judge ber of the bar of this city, banded his the poll-books,and thejudges shall in

collection, without any special instruc- to attend to allsuch business as may ballot to the judges of election with the dorse on the back of the ticket offered

arise in his district .

tions, may be surrendered to the drawee

The division of the State into districts request that they should not number it . the number corresponding with thenum

on his acceptanceof the draft,and the wasevidently made upon the basis of the judges disregarded hisrequest and shall immediatelyput theticket into the

agent's duty does not require him to population --- numbers -- withoutrefer, numbered his ticket. He brought suit ballot-box.” Sec. 59 provides further ,

hold the bill of lading, after the accept- business.
ence to the probable extent of judicial against the judges in the Circuit Court of that the ballots shall be sealed up and

ance, for the payment. This is an ex

this county, and the case was tried before sent to the proper officer - the county

This, as the practical working of the clerk— “
Judge ROGERS, without a jury . He found said ballots for six months, and atthe

who shall carefully preserve

ceedingly important opinion to commer- system clearly demonstrates,

cial men and bankers.
serious mistake. The business of the the defendants guilty, and assessed the expiration of that time shall destroy

LIEN OF JUDGMENT NOT EXTENDED BY reached upwards of 700 cases a year, re
Court has steadily increased until it has dadcages at ten dollars. The defendants them by burning, without the package

Revivor.-'The opinion of the Supreme quiring opinions to be written . That is, appealed to the Supreme Court. The being opened ; provided, in case of con

Court of Tennessee, by McFARLAND, J., over 100 opinions for each judge, when case isnow pending in thattribunal, stroyedtill suchcontest is finally deter

held , where the levy of an execution was the year, atwhich butfew opinions can term .
the terms themselves take five monthsof having been submitted at the last June mined ; but the parties contesting the

made more than twelve months from be written .

We published the opinion of same shall bave the right to have the

said package of ballots opened , and said

the date of the judgment, and the exe

cutionwas issued in the name of the ad . in vacation. Now,itis an indisputable 167, holding the law requiring the bal- purpose of such contest." Upon these

ministrator of the creditor, that a revivor fact that upwards of one half of all this lots to be numbered tobe unconstitu- quotations two questions arise

work comes from the city of Chicago tional . First - Whether by the term “ ballot,”

of the judgment in the name of the ad alone. This great mass of business from

ministrator was not for this purpose a Chicago has its multifarious incidents of

At the last election in this city some of in the Constitution, is meant an abso

lutely secret vote ; and ,

new judgment, and the lien did not ex which no man without actualexperience the judges refused to number the ballots. Second - Whether, if that is so, the

can scarcely conceive. Applications for Last week an attempt was made to get sections quoted from the Law of Elec

tend from the date of revivor.

supersedeasincases both civiland cri- them indicted by the grand jury of the tions infringe theConstitution by mak

Soldier.— LIABILITY FOR Taking For- minal;tocontinue injunctions afterap. Criminal Court of thiscounty . State's ing the ballot an open vote.

Court of Tennessee,by Nicholson C. J. bearing. The city of Chicago beingin Attorney Reed addressed aletter of in- ballot. Wemustpresume, in the ab

my district, no sooner do I return home quiry to Judge JAMESON, who is holding sence of decisive indications to he con

Holding, that a person who had his corn from a term than Iam besetwiththese the Criminal Court this month , as to the trary, that theword is employed here as

taken by a party of Confederate soldiers applications. I have hadfrom thirty to constitutionality ofthe law. Judge it has been atalltimes in other countries,
for forage could not, in a civil action forty of them every vacation, while particularly that from which we sprang,

brethren will none of them have half-a- JAMESON, who is the author of a work

against a party advising the soldiers to dozen in ayear, and some ofthem not upon constitutional conventions, and has

England .

The term ballot, from the Spanish

take it , recover its value.
over two or three. It has been the de- spent a large portion of his life in the ex- word " balota," or the French word

terminationof a majority of the Court to amination of constitutional questions,af- balote,” bothmeaning a little ball, is

NOTES 10 RECENT CASES.
accordingly defined by Worcester to

it has become. Cases are divided among tera very carefulexamination ,in response mean : (1 ) “ A little ball, a slip of pa

ENROLLMENT AND LICENSE OF CANAL BOATS . the judges by lot, all taking an equalto the letter of Mr. Reed, holds that so per, or anythingwhich is used in giving

United States Attorney General PIERRE- share, to write opinions in ; so each one much of the law as requires the ballots a secret vote ; (2),a secret methodof

por has givenan opinion thatunderthe Witlistandingthe great inequalityofset to be numbered,is unconstitutional.The votingat elections.". It is evident there

actof April 18,1874, Revised Statutes, ation, Ihavetaken myequal share with letter of Mr. Reed and the opinion of ballof aparticular color secretly into a

4371 , canal boats employed on navigable the others. But it has been utterly im . Judge JAMESON are given below. box can be ascertained except by his

waters of the United States,not provided possible, on account of the numerous THE STATE'S ATTORNEY'S INQUIRY .
own revelation . The same idea of secre

with sails or propelling machinery of interruptions to which I have referred , cy is contained in the definition of “ bal.

to domy work satisfactorily, or tokeep The Hon . John A. Jameson,Judge of the lot,” found in the Penny Cyclopædia ;

their own, adapted to lake or coastwise up with it. In spite of all effort, it would Criminal Court of Cook County :
" ballot," " a word , ” it says, " used to de

navigation , and not employed in trade accumulate and oppress me like a night. OFFICE OF State's ATTORNEY, Chicago, I signate a mode of voting employed upon

was a
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occasions where it is considered desira- requiring the inspector of any election A contest may be carried on as to the to the complainant without right.The

ble to preserve secrecy inregard to the on receiving the ballot ofanyvoterto validityofan election without resorting case, several years afterward, was taken

opinionofeach voter.” (Penny Cyclo havethe samenumberedwith figures on to such means,even were it within the by writ oferror to the Supremecourtby

pædia, title “ Ballot. ') the outside or back thereof, to corres. power of the Legislature to employ the two defendants . But one of the de

The same definition has for a century pondwiththe number placed opposite them . How easily thesecrecy of the fendantshadwaited too long. The stat
and a halfbeen given to the word ballot the name of such voter on the poll-lists, ballot may beviolated will appear utebarred her right to a writ of error on
in England, during which time a contest is void ,it being in conflict with Sec. 13 from the fact that no affidavit or certifi. account of delay,
has been going on between those favor of Art.2 of the Constitution of this State, cate from any officer or court declaring The writ wasdismissed by her before

ing and those opposing the ballot at elec- which declares thatallelections by the thepurposeof examining the ballot is the Supreme Court considered thecase.
tions. Hallam's Const. His. Eng .. p . people shall be by ballot.' By the bal lawful, orthat it is necessary todo so is As to the other defendant,he was in

602 (note) ;May'sConst. His. Eng.,Vol. lot the Constitution secures to the voter required; and from the fact also thatno time and the court reversed the decree

I.,pp. 330, 352;Vol.II.,pp .235, 537. the protection and immunity ofsecresy. penalty is imposed upon any officerin of thecourt below asto him , afterwhich

The advocates oftheballot declared that Theballotimplies absolute andinviola- case he should violate the provisions in the suit was dismissed as to him ,but the

the landlords in the counties and weal. ble secresy. ” It will be seen that the regard to keeping the packages ofballots decree remained in full force as to the

thy customers in towns, coerced the language of the Indiana and Illinois secret. All the protection thevoter has other defendant.

free-will of the electors, and forced them Constitutions, as well as that of their is the honesty of the officer and his
The decision in the first case showed

to vote againsttheir opinionsand con- several legislatures, is in substance iden- oathofoffice. If he ishonest, his that both defendants were entitled to

sciences . As a protection against such tical. In that case the action was oath may not be needed ; if dishonest, have the decree reversed had they both

practices the necessity of secret voting brought by a voter who had directed the it would be of no avail whatever. Con applied in apt time.

by ballot was contended for. (May's inspector of elections not to number his sidering the fact that there is no penalty, That is , the court below should not

Const. His. Eng . ubi supra. )
ballot, but the latter did so, and it was andthat thereis an oath , the securityis haveexercised jurisdiction ,althoughit

The following citations will indicate helu, on demurrer, that the numbering nearly worthless. To a man in office had jurisdiction over that class of cases.

that their authors gave the samedefini- of the vote was illegal . money is much , butan oath too generally You will find in the second case, that

tion to the term . Filangieri (died at Na The next case is that of Temple v . nothing at all. What security a voter of Kelly v . Donlin, that thedefendant in

ples in 1788) was opposed to the intro- Mead , 4 Vt. , 535. The court, after stating would obtain from a mere oath of office the first case , as to whom the decree still

duction of the ballot in place ofthe pub- that there are two common modes of one may guess who has been a few years stood , on account of delay in bringing

lic vote, on the ground that “ when the voting, viva voce and by ballot, says : in a position to hear the perjury so free. the writ of error, undertook to attack

vote was public, questions for delibera- " The principal object of the last mode is ly dispensed by witnesses in our courts the decree collaterally in another suit,

tion weremore fully discussed , and that to enable the elector to express his opin- of justiceand by other persons outside but the Supreme Court held, that in the
the people would have the benefit of the ion secretly, without being subject to be of them . former suit the court below had jurisdic

sentiments of the principal citizens." overawed, or to any ill -will or persecu I am constrained , therefore, to advise tion , both of the person and of the sub

Here the contrast between the public tion on account of his vote for either of you, that the law concerning elections, ject matter.

vote and the ballot indicates the author's the candidates who may be before the so far asthe point stated is concerned, And although that decree was grossly

opinion as to the secrecy of the latter. public. " is unconstitutional, and that, in refusing erroneous and should have been reverg

(Heron, History of Jurisprudence , pp. To this I add the well -considered case to place a number upon the ballots in ed had the party applied in apt time,

609-610 .) ofHammer v . Swift et al. 7. Chicago question before theGrand Jury,the judg- yet theremust be faith given to the ad

McCrary,in his work on the Ameri- Legal News, 167, decided by his Honores of election did but obey the Consti- judications of courts in all collateral pro

can Law of Elections, says : “ The chief Judge Rogers, of the Circuit Court of tution , which is the supreme law , rather ceedings — and thatshehad no remedy,

reason forthe general adoption of the this county . This case is identical with thanthe act of the General Assembly, If you will study those two cases well ,

ballot in this country is that it affords that cited from the 38th Indiana. It which is in direct violation of it, and is you will fully understand this branch of

the voter the means of preserving the was held that the vote, which , against the inferior law . Recpectfully yours, the question .

secrecy of bis vote ; and this enables him the protest of the voter, was numbered John A. JAMESON, Young lawyers are greatly embarrassed

to vote independently and freely , with as required by the Illinois statute above Ex -Officio Judge Criminal Court. oftentimes when they are through with

outbeing subject to be overawed , intim . cited, was void, and the statute so far a case , upon discovering that other facts

idated, or in any manner controlled by unconstitutional. and reasons existed upon which they

others, or to any ill-will or persecution Finally it appears,even from our sta- THE LIMITS TO THEJURISDIC- might have succeededfor the plaintit,

on account of his vote. The secret bal. tute, that the Legislaturewell knew that TION OF COURTS. or have made a successful defense, but

lot is justly regarded as an important the ballot was and ought to be secret. which were not brought forward by

and valuable safeguard for the protec- Sec. 52 of the chapter on elections pre LECTURE BY A. M. PENCE, ESQ . , BEFORE THE them . Now, what can they do ? No

tion of the voter, and particularly the scribes as follows: "The manner of thing. A case cannot be tried piece

humble citizen against the influence voting shall be ballot. The ballot shall
meal.

which wealth and station may be sup be printed or written, or partly printed
[ Continued from page 63.7 In that class of cases, where the court

posed to exercise. And it is for this and partly written, upon plain paper. Hence , you should be careful to read has jurisdiction, but where the right to

reason that the privacy is held not to be * When the ballot is printed, the a decision with reference to the particu- exercise it hasbeen disputed , the objec

limited to the moment of depositing the same shall be printed upon plain paper lar case before the court. You will find tion can be raised in the first instance

ballot, but is sacredly guarded by the in plain type," etc. a very interesting discussion of this by demurrer, or by plea . I have spoken

law for all time, unless thevoter himself Sec. 55 provides that “ the ballot shall question -- the distinction between void of that class of cases where a demurrer

shall voluntary divulge it.” Citing Peo- be folded by the voter and delivered to and voidable decrees-the difference be should be interposed . It must some

ple v . Pease, 27 N. Y., 81. one of the judges of election, * tween a want of power and a want of times be raised by plea when the facts

Judge Cooley, also, in his excellent and immediately be put into the ballot equity-by Lawrence, C. J. , in Thomp. do not appear in the record. As when
work on ConstitutionalLimitations,says: box." son v. Morris, 57 III., 333. the party is sued in the wrong county,

“ Public policy requires that the veil By Sec. 59 the ballots are to be strung Also in Curtiss v. Brown, 29 Ill ., 231 ; or where a suit is already pendingabout

of secrecy should be impenetrable unless on a thread and sealed up by thejudges, Davis v. The Mayor, 1 Duer. , 451 ; Bangs the same thing. These are called dila

the voter himself voluntarily determines anddelivered to the County clerk , who v. Duckinfield , 18 N. Y., 595 ; People v. tory pleas, and the question must be

to lift it . His ballot is absolutely priv- shall keep them six months, and then Sturtevant, 9 N.Y. , 273 . raised at the first step . A party cannot

ileged , and to allow evidence of its con- burn them , without the package being You may have a perfectly good de submit himself to the jurisdiction of the

tents, when he has not waived the priv. previously opened, except in case of a fense to an action which may be raised court, by answering to the merits, and

ilege, is to encourage treachery and contested election. But by the following by demurrer to the bill or declaration, afterwardinsist upon such a dilatory plea.

fraud, and it would in effect establish section, in such a case they can only be or otherwise, on the ground that the But there are other pleas which go to

this remarkable anomaly, that, while examined and referred to in the presence court should not exercise jurisdiction ; the exercise of jurisdiction in the parti

the law, from motives of public policy, of the officer having the custody there but if your defense should be disregard- cular case, and are called pleas in bar,

establishes the secret ballot, with a view of. ed, and a decree rendered against you, such as a plea of a former adjudication

to conceal the elector's action , it, at the The purport of these provisions is that the decree would be binding for all time on the same issues , or the same subject

same time, encourages a system ofes- regularly the ballotshould be kept per- to come, unless you should take the case matter between the sameparties or their

pionage, by means of which the veil of fectly secret; that the voter should be to the Supreme Court for review , either privies. If such a defense, by way of a

secrecy may be penetrated, and the vot- protected from the prying or interested by appeal or writof error ; and this, too, plea or as evidence, is introduced, it is

er's action disclosed to the public. ' curiosity of his employers, his enemies, although it should be perfectly manifest, called an estoppel by the record, and in

Pp. 506-7 . or the official managers of the election from an inspection of the record, that such case it is that your knowledge of

I will now refer to certain decisions of Ifthe paper constituting the ballotbe the decree is erroneous and should never what constitutes jurisdictional facts must

courts, involving a construction of the colored or mottled , so as to distinguish have been entered . be ample and complete. That is , you

term ballot. I cite, first, Hartt v . Har- the voters of one or of both parties, for It can never, in any collateral suit, be must determine whether the judgment

ney, 32 Barb. , 55. The court say : " The be lelt unfolded, or be carelessly or impeached or called in question . of the court in that former case is bind

rule, therefore, is, that the moment the loosely kept, or be examined without Of course, I say this upon the supposi- ing in this .

ballot is deposited all control over it, the presenceof the County clerk when tion that the court had jurisdiction of Ånd in order to determine that ques.

and all power to inquire as to its legality, desired in a contested election, it would the person of the defer dant, by properion you must inquire whether the court.

by the officers of the election, is ended. " no longer be a ballot, but a mere open notice or by an appearance entered ; and in that case had jurisdiction to render

The next case is Commonwealth v. vote. also that it had jurisdiction of ihat class the judgment it did render .

Read , 2 Ashmead ( Pa. ) , 261. The sylla From these provisions of the election of subjects attempted to be brought be . I have before stated that, in such case ,

bug will state the case :
law it was evidently, in legal effect, the fore the court in the particular case. you must look to the writ and the return

“ If a quorum of the proper body intention of the Legislature to violate, The point made is simply this : That upon it . The common law method of

(meaning of a county board to which had but to violate as little as possible, thé the court having jurisdiction of the per- serving a writ is by reading, and if the

been given the power to choose the secrecy of the ballot; to violate it per son and of that class of subjects general method is not fixed by statute, it must

county treasurer) “ be present, and ama haps as often to enable party managers ly, to which the litigation relates, that be by reading. The form of the return

jority of them either refuse to vote or by fraudulentmanifestation of votes to the decree or judgment can never again in such case is of the greatest conse

vote in a manner different from that count in one who was not elected as be called in question in any other suit , quence, and you should remember this

prescribed by law, a minority composed fairly and honestly to count out one un although grossly erroneous and improper fact, that the return upon the writ must

even of a single member is sufficient to lawfully declared elected . The only remedy in such a case is by show upon whom the writ was served , the

make a valid election . If thelaw require Second – The second question is, have appeal or writ of error , when the court time when it was served , and the manner

the vote to be by ballot, and the major- they done what in legal effect they must of appeals would set aside the judgment, in which it was served. Botsford v.

ity vote viva voce, a single ballot, if giv- be held to have intended . I shall read and order you to try it over . O'Connor, 57 III . , 72 .

en and received as such , is sufficient." but few words to show that they have. And it is upon the principle that it is You must not presume the returns

In this case, the law under which the In theface of the Constitution , our law for theinterestof all that there should made upon writs by thesheriff orhis

board were acting required them to elect authorizes the numbering of the ballot be an end to litigation. deputies to be correct, but must always

certain officers by ballot. As the entire of the voter so that by accident or design, This question is clearly brought out examine them , for the presumption is,

board , save one member, failed tovote and whether for a good or an evil pur and demonstrated in the following cases: not that the return is properly made,

thus, it was held that the vote of but pose, the secret may be revealed. "All Donlin v. Hettinger,57 III., 348 ; Kelly v. but that it is improperly made, and es

that one was valid .
that is needful is a corrupt or a careless Donlin , 6 Chi, Leg. News, 254 . pecially is that so with the cases of dep

One of the most important casesis that County Clerk, or an unfaithful assistant In the first case, it appears from the uties who come into office as the result

of Williams v. Stein, 38 Ind ., 89, of which, clerk, or perhaps a sham contest ofsome record that the decree was manifestly er- of service done in the election of their

also , I shall read only the syllabus, election, and tbevote ofany votermay be roneous, and should never have been chief. Youwill find that newdeputies

which is as follows: "The second section known. ' The Legislature have no right entered ; that the court should not have of the sheriff know nothing of the duties

of the acts of the Indiana legislature,ap- to subject any citizen to the risk of inju- acted ; thatthe decree inthe case trans- or responsibilities of their office, and of

proved May 13, 1869 (3 Ind. Stat. , 235 ), ry by provisions such as those quoted . / ferred the title of two of the defendants ten are exceedingly illiterate. The liter

*
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ary, composition of an ordinary deputy, proceeding to sell a deadman'sreal es- however, by any outside testimony, nor mer suit, be not a nullity , it cannot be

as it appears in the return made by him tate to pay debts in this State. The lat. by anything outside of the record, but called in question collaterally. If it be

upon the back of a writ, both as to its ter jurisdiction is now transferred whol- the whole record will be taken and con- simply erroneous and not void , then no

orthography and grammarisa continual ly to the county courts of this State by strued together, and iftherebe anything advantage can be takenin another suit,

insult to 100,000,000 English -speaking a recent statute ; althoughI notice that in the record which contradicts the find. of any such error.

people. There are exceptions. a recent writer on probate law contends ing ofthe decree or judgment, thenthe On appeal, or writ of error, in an ac .

But there is no duty more incumbent that such jurisdiction cannot be taken jurisdiction will fail. As, for instance, a tion of assumpsit, in case of default, if

upon the lawyer than to examine the away from the superior courts. summons appears in the record the re the summons and return of the sheriff

return upon his writ of summons, and The Constitution does confer upon turn upon which shows that the defend do notappear in the record , tbe supreme

he should be absolutely sure that it is circuit courts “ originaljurisdiction ofall ant was not properly served. If it ap- court would reverse the case and send

in due form before he takes a default cases inlaw or equity, ”but a proceeding pears to have been served by leaving a it back, for no finding of the court will

against the defendant. under the statute to sell real estate of copy when it should have been served be sustained in a direct proceeding un

Of course, if thedefendant appears decedents isnot a proceeding at law or by reading, or if the mannerof service lesstherebe evidence to that end , and

anddefends,no exception can after. in equity. It was not known atcommon iswhollyomitted from the return,and there would benoevidence in such a

ward be taken to the return, except in law,and without the statute no power if it appears on inspection that no other record that the defendant had been

case of infants. As to them , noappears would exist anywhere for such purpose. summonshas been served than theone brought before the court. And no one

ance by themselves nor by their guar- The statute points out the court, and no on file, and if no other summons could can be bound unless an opportunity be

dian, or guardian ad litem will help an other court can assume the power. have been issued in the cause, then in given to defend.

imperfect return of the officer. Infants Now , as to superior courts following such case the return shows that the court But when the want of summons, or

must beserved and the return upon the the course ofthecommon law. Yon did not have jurisdiction, and that the return in such a case, in such a court,is

writmust show a proper service . need not care whether such court in its finding of the court was not justified by called in question collaterally, the pre

Whenyou have practiced law for ten decree or judgment finds thatit had jur- the return. In other words, that the sumption in favor of jurisdiction will

years, you will recognize the importance isdiction over the person of the defen- court acted without having the defend- prevail.

of this matter. Not only is it important dant. ant before it. And such return contra If you will remember thedistinction,

to the attorney of the plaintiff who If there be no summons returned, or dicts the finding of the court, and the ju- and will examine the decisions of the

brings suit, because the record of the if the record be entirely silent as to ju- risdiction fails. courts upon this question , by first in
case in the future will stand or fall on risdiction over the person , the presump This is true both of proceedings inquiring whether the question arose in a

account of it, but it is of the first import- tion will be entertained that the court courtsofinferior and limited jurisdiction direct suit on appeal,orwrit of error, or

ance in the trial of real estate cases and had jurisdiction ; for otherwise it would and in courts of superior jurisdiction. whether it arose in a collateral action ,

the examination of titles . not have acted . Such is the presump I refer you, for full information upon you will besaved much trouble and con

I can point you to many cases where tion as to a superior court. That is, this most important branch of legal fusion.

parties, relying upon a judicial record for that nothing will be intended to be out knowledge, to the cases of Fel!v . Young, You will find the same distinction ex

theirtitle, have lost the sameon account of the jurisdiction of a superior court 63 Ill . , 106 ; Firebaugh v. Hall, 63 III.,83 ; isting with reference to thepresumptions

of a defect in the sheriff's return . but that which especially appears to Heywood v. Collins , 60 Ill., 333; Botsford indulged as to thejurisdiction of superior

I refer you to but one case, because I be so. v . O'Connor, 57 III.,72 ; Donlin v .Hettin- and inferior, or limited courts, whether

am familiar with it, andit is enough But as to the county court,or courts ger, 57 Ill . , 348 ; Clark v . Thompson, 47 it be with reference to jurisdiction over

Botsford v. O'Connor, 57 Ill . , 72. of limited or statutory jurisdiction . If Ill., 25. theperson of the defendant, or over the

Supposing, however, that where such a there be no finding in the judgment or The SupremeCourt of Illinois,in Swear- subject-matter of the litigation . Jurisdic

record is offered in evidence againstyou, decree that the court had jurisdiction of engen v. Gulick , 67 Ill., 208, seems to tion over the subject matter of the suit

upon examination, you find that there the person of the defendant, and if the have crossed its track, and in that case is obtained by the superior courts if

is no writ of summons or sheriff's re- record be silent as to jurisdiction over it holds, that because the statutory pro- there be anything to set the court in

turn in the case ,but that the defendant the defendant, if there be neither return ceeding was had in a superior court, motion.

was defaulted. What would you do ? of sheriff nor finding in the decree, then that jurisdiction of the person will be It has been said that a blank piece of

It may have been lost from the files, or the presumptionisthatthe court did presumed where the record is silent. paper, filed with a prayer attached, will
it may never have existed .

not have jurisdiction of the person . To This decision is in opposition to the cases give jurisdiction to the court to decree a

You should next inquire into the na- give you an illustration : above referred to. specific performance, foreclose a mort
ture of the proceeding, the record of Suppose you brought an action of The Supreme Court of theUnited States gage, or declare a trust.

which is offered. ejectment to recover à certain lot, and has heretofore disagreed with the Su [TO BE CONTINUED. ]

You must inquire whether it is an or- upon the trial the defendant producer a preme Court of Illinois, and with almost

dinary common law or chancery pro- judgment obtained in the circuit court all the other States of the Union, with

ceeding, conducted in accordance with against your plaintiff in an action of as- reference to the necessity ofjurisdiction UNITED STATES SUPREME COURT.

the principles of the common law, or sumpsit, the execution issued therein, over the person of a defendant appearing PROCEEDINGS OF.

whether it is a proceeding where juris- the levy, and sheriff's deed , although affirmatively wherethe proceeding was
Wednesday, Nov. 10, 1875.

diction is given by virtue of some statute the judgment in that case was by de in a court of limited or statutory juris

ofthe State, as, for instance, a suit by fault, and although the record is silent diction ; and has held that jurisdiction cey and Warren s.Lurty, of Harrisonburg,Va.,
On motion of Edward Lander, Charles A. Yan

foreign attachment, or a proceeding to as to the jurisdiction of the court, there over the person will be presumed al- were admitted .

sell realestate of heirs to pay debts of being no summons or return by sheriff, though the record be silent upon the
No. 36. The Steamboat Eliza Hancock , etc.,

their ancestor. andno finding in the judgment, yet the question. See Grignon's Lessee v. Astor, case was continued by w . U. Garrard forthe
v. Charles 8. Langdon. The argument of this

These are statutory proceedings, and presumption of law is, that the court 2 How ., 319 ; Florentine v. Barton, 2 appellee, and concluded by Robert Falligantfor

are unknown to the common law, as it had jurisdiction of the person in that Wall.
appellant.
No. 37.Annie Knotts etal., infants, v. Franklin

has come down to us in the State of Illi . case, and the record is a complete bar to But that bigh court has recently re Stearns, executor, etc. This cause was submitted

nois.
your action of ejectment, you can pro- ceded from the above position in Galpin on printed arguments by John Johns, Jr. for ap .

This will now lead us into a discussion ceed no further. v . Page, 18 Wall., 350. Although it does pellants, and by John A.Meredith for appellees.

of the distinction between what is known But suppose in the aame action of not admit its former mistakes — a prac . Works,Districtof Columbia.
No. 38. Francis Dainese, v . Board of Public

as the common law jurisdiction of courts ejectment brought by you , a judgment tice not uncommon with other courts. No. 39. Francis Dainese v. Board of Public

and the statutory jurisdiction of courts, against the plaintiff in an action com You will scarcely be able to examine Works, District of Columbia. These causes were

and the jurisdiction of courts of limited menced by foreign attachmentwas intro a single title to real estate, if you do not argued by John W. Ross and F.P. Cuppy for ap
pellants,and by E.L. Stanton for appellees.

or inferiorpower. duced, the special execution levy and understand these questions. No. 40. Henry Bruner et al . v . Leroy P. Walker

The distinction which I am about to sheriff's deed. There is a default also in It is very rarely, indeed, that a title et al . The argument of this cause was commenc.
edby P. Phillips for appellees .

mention mustbeconstantly remembered , that case. has not passed through the courts, and AdjourneduntilThursdayat 12 o'clock .

or you will be constantly beset with dan The record is silent about the juris- if you do not know the rules with refer.

gers, or plagued by doubts. diction of the court over the person . ence to the subject, you cannot go a Thursday, Nov. 11 .

The rule of jurisdiction is, that “ noth No service ofthe attachment writ up- single step toward a position in thepro- Le Roy P. Walker and Reuben Chapman. TheNo. 40. .

ing shall be intended to be out of the ju- on the defendant, no publication of no- fession, which I know you all intend to argument of this cause was concluded by P. Phil -
risdiction of a Superior Court but that tice as provided by the statute on file . take. lips for appellees,and submitted on printed argu

which especially appears to be so ; noth What would you do iu this latter case ? You wouldbe surprised to know what ments by F. ?.Ward for appellants.
No. 6. Original. The State of Wisconsin v . The

ing shall be intended to be within the You Iave applied thesame test as in the proportion ofthelitigation inthecourts city of Duluth et al. Onmotion of GeorgeGray,

jurisdiction of an inferior court but that former suit. The record is silent in both pertains to real estate questions,and how decree pro confesso , heretofore entered in this

which is especially alleged.” Peacock v. cases as to the question of jurisdiction many of them grow out ofthis question cause agalpst the Northern Pacific Railroad Com
pany, rescinded and annulled, and leave granted

Bell, 1 Saund., 74. over the person of the defendant. of jurisdiction . It is tbe easiest thing in to file answer on or before the first Monday of De

This rule, after much discussion and The court obtains jurisdiction in the the world to make a mistake, and you cember next.

illustration, has been adopted by nearly latter case, only by virtue of a statute. may take it for granted that human na
No. 41. J. A. Sawyer and L. B. Frazier v. Ed

et J.

all the courts, and in the State of Illinois It is not according to the courseofthe ture is muchthesame inside and out- G. Abbott and Benjamin Dean for appellants,and

it has been fully accepted and acted common law , and hence the jurisdiction side the profession ofthe law.
by J. D. Ball for appellees.

upon , of the person should affirmatively ap Some men blunder always.
No. 42. J. Sherman Hall et al . v. Kalph A. Lan

ning et al. This cause was argued by Sidney s .
And the rule is carried still further pear. And because it does not so appear I once examined a title where an es Harris for defendants, and snbmitted on printed

and is applied to all courts of limited the record and deed made thereunder tate had been sold under the direction arguments by S.W. Packard for plaintiffs.

jurisdiction, such as our county or pro. would be no bar, and the plaintiff would of an attorney , by virtue ofa law that bad
Adjourned until Friday at 12 o'clock .

bate courts, and also to all cases which be entitled to a judgment.The judgment been repealed for ten years, and when I
Friday, Nov. 12.

arise in our superior courts under some in the former case would be a nullity . pointed it out to him he was greatly sur On motion of J. S. Black, H. K. Whiton ,of Chica

statute that is, when the suit is not in The same rule would apply if the de: prised and admitted that hehadblund- go. Ills.,was admitted.
No. 43. The Town of Concord y . The Portsmouth

accordance with the common law , when fense had interposed a decree, sale and ered. Savings Bank. This casewas argued by George

the court does not obtain its jurisdiction deed under a proceeding against the What do you think his clients, who H. Williams for plaintiff, and submitted on

from the principlesof the common law, plaintiff as heir ofa deceased party - for purchased the property and paid their printed arguments by Isaac G. Wilsonand S. B.

but from statutory enactments. the sale of the real estate descended to money, had to say of his blunder ? No. 44. The Phillips & Colly Construction Co. v .

I wish you to understand this . You him from his ancestor. It must in such He relied upon a book called a Pro- Mark T. Seymour et al. The argumentof this

know what courts are courts of supe a case appear upon the face of the record bate Manual .
cause was commenced by Thomas Dent, of Chi

cago, for plaintiff, and continued by H. K. Whiton

rior jurisdiction . Our circuit courts, that the court had jurisdiction of the Now , you must not fail to understand for defendants.
and superior court of Cook county, and person of the defendant, or it will be that I have been discussing this question Adjourned until Monday at 12 o'clock .

all such courts as have power under the presumed that the court did not have of jurisdiction over the person when it Monday, Nov. 15.

Constitution or statute to hear pleas on such jurisdiction . arises collaterally. No. 8. David Dows et al. v. National Exchange
all kinds of subjects — that is, on all sub Having now seen the distinction and What might be a perfectly good title Bank of Milwaukee.

jects that the courts at Westminster thepresumptionsindulged in favorofan whenit is called in question
collaterally, and Fire Pasurance company. Inc error to the

Hall had the power to entertain at the action in one court, and againstan action might be erroneous, and would be re Circuit Court of the United States for the southern
period of time at which the common law in another court , we will go a little fur- versed on appeal or writ of error. You district of New York. Strong, J., delivered the

was adopted in the various States. therand inquire whether these pre understand that collaterally means in opinions of the court,affirming the judgments of

Justice of the peace are inferior courts. sumptions are conclusive or subject to another suit, not brought for the pur No. 36. The Steamboat “ Eliza Hancock ”

The courts of probate are courts, not explanations ;-whether you can ever pose of impeaching the record of a for- Charles S.Langdon. Appealfrom theCircuitCourt

of the United States for the southern district of
inferior, butlimited in their jurisdiction. help out a record , or overthrow a record mer suit.

Georgia Waite , C. J., announced the decision of
And the superior courts are limited by outside evidence. When the question arises, in another the court, affirming thedecree ofthe CircuitCourt

when they obtain jurisdiction solely The finding of the court in favor of suit, whether the court in the former with costs.
Henry Brunerand H. v. LeRoy

from statutory enactments, such actions its jurisdiction overthedefendant, isnot suit had jurisdiction, that is a collateral . Walker erar.Bapperindrom theDistrict edure

as foreign attachments, and formerly a conclusive, but may be disputed. Not, I attack , and if it, the record in the for- l of the United States for the northern district of

V.
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Alabama. Waite,C. J., announced the decision of synopsis in italics , designed to enable TRUSTEES SALE:-WHEREAS: BY THEIR CER JOHN P. AHRENS,

Attorney , 108 LaSalle Street,Court with costs ,
one, without reading any entire para. 1875, recorded in Cook connty, Illinois, in book'518 ofNo. 545. B. F. Potts, Governor, etc., et al, v.

William Chumasero et al . graph , to pass from one to another, until Shepard,his wife, conveyed to me, as trustee, all the
secords , ipuge 422. William A.Shepard andHarrietL TRUSTEESSALE:WHEREAS, HENRY H.WAL

Illinois, by his trustdeed, dated the fourteenth day ofNo. 478. Chy Lung v. J. H. Freeman et al . the one sought is recognized. To any noir,known and described as follows, to wit:
July , A. D. 1873, and filed for record on the 5th day of

No. 646. Henry M. Rector v. The United States.
September, A. D. 1873, in the recorder's office of saidNo. 692. John C. Hale v . The United States. one having the Ohio reports, this work block numbered one(1), in Hoyt, Canfield and Matteson's
Cook county , and recorded therein in book 276 of recNo. 772. William H. Gaines and wife et al. v.
ords, on page 397, conveyed to Berthold Loewenthal, as

is indespensable. Price, for both volumes ter (14) of the southwest quarter (% ) of section sixteen
The United States. trustee, thepremises hereinafter described, to secure the

( 16) , township thirty -eight (38), north range fourteen payment, as therein specified, of three certainpromisWaite, C. J.,announced the orders of the court complete, $ 12,00.
( 14 ) , east ofthe third principalmeridian, with all build sory notes, made by said Henry H.Walker, bearing evengranting the motions to advance these causes and
ings and improvements then on , or which might be date with said trust deed, payable to the orderof himassigning them for agreement on the 11th of Jan.
thereafterplaced on said premises,to securethepayment self, at the office of theInternational Bankat Chicago,uary next.
of one pronrissory note dated January10th: 1574,payable payableoneyear after date and two coupon notes, forNo. 513. The United States v. John W. Norton .

XXV. OHIO REPORTS. to the order of Elisha Gray, for the sum of fifteen hun

The motion to advance this cause was submitted dred dollars, with interest at the rate of ten ( 10) per cent. three hundred dollars each , payable on the 14th day of

byAssist. Atty . Gen. Smith . January and July , 1874, respectively, which said notes
Baltimore and Ohio Railroad Company v. per annumpayable semi-annually, and due and payable

No. 459. Joel C. Davis et al. v. State of Indiana five (5) years from the date thereof. were afterwards, before the maturity thereof, duly in

Joseph Yay.-p. 347. Andwhereas, default has been made in the paymentex rel . Board of Commissioners of Bartholomew dorsed by said Henry H. Wallker.
of the installment of interest on said note due November And whereas, it was, among other things, provided incounty. The motion to dismiss was submitted on CONTRACT - DEFENSE - GARNISHEE .
1st , A. D. 1875, and in accordance with the terms of said said trust deed , that in case of default in the paymentof

printed arguments by S.Stausifer in support of trust deed the whole principal sum thereby secured , said promissory notes, or any part thereof, then . on the
the same, and by Ralph Hill in opposition . In an action to recover money due on and interest thereon to the time of sale , might, at the application of thelegal holder ofsaid notes. it shouldbe

lawful for the undersigned, as trustee , to sell and disposeNo. 647. Faxon D.Alberton et al.. executors, etc. contract, it is a sufficient defense to show option oftheholder of said note, become at once
of said premises, and all the right, title, benefit and equiV. John Fowler et al. No. 618. Faxon DiAther: that the money sought to be recovered elected to declare said note so due, and directed me to

ty of redemption of said Henry H. Walker , his heirsandton et al., executors, etc. v . Welcome Fowler et al.

Themotions to dismiss the cases were submitted has been attached byprocess of garnish. enforce theprovisionsof said trust deedtomakethe assigns therein , at public auction ,atthenortheast cor
on printed arguments by M. A.Wheaton in sup . inent duly issued by a court ofa sister Now, therefore, notice is hereby given ; that on Satur

streets , in the city of Chicago, in the State of Illinois,for
the highest and best price the same would bring in cash ,

No. 693. Daniel Hand v. Thomas c. Dunn, State, in an action there prosecuted day the 18thday ot December,A. D. 1875, in pursuance
three weeks notice havingbeen previously given of the

ComptrollerGeneralof the state of North Caro against the plaintiff by his creditors, al- the north door nearest Lasalle street,of the building time and place of such sale byadvertisement in the Chica

lina. The motion to dismiss was submitted on though it appear that the plaintiff and go LegalNews, published in said city of Chicago, and to
printed arguments by D.T. Corbin in support of such creditors are all residents of this at thehour of ten o'clock a .M.,sell the above describedSalle streets,in the city of Chicago, insaid Cookcounty, adjourn or postpone said sale from time to timeathisdiscretion.Bame, and by P. Phillipsin opposition .

No. 633. The Commissioners of Immigration v . State. premises, at public auction ,to the highest bidder , for And whereas, default has been made in the payment
cash , and all the right, title , interest, and equity of re of saidprincipalnote(said coupon notes being fullyThe North German Lloyd . This cause was sub .

mitted on printed arguments by S. R.& C. L. Hance, executor, v. Hair et al.-P. 349. demption ofsaid grantors,theirheirs and assigns there paid ), the whole amountnow due thereon being the sum
in , to pay the amount due on said note being the sum of of six thousand doilary , with interest at the rate of ten

Walker for the appellants, and by W. S. Benedict
STATUTE OF LIMITATIONS. $ 1,500 , with interest thereon at the rate of ten per cent. per cent. per annum , payable semi-annually , fromJan

and Joseph P. Horner for appellees, under the per annum from the 1st day of May, A. D. 1875, to the uary 14 , A.D. 1875.
A partial payment on a joint and sev. day of sale .wentieth rule. And whereas , application hasbeen made to theunder

No.728. Humbolt Township v. Nimrod Long et eral promissory note, by one of the sev Chicago, November 12, 1875. signed by the legal holder of said note, to sell said prem

JOSEPH GRAY, Trustee. ises, under said trust deed , for the purpose of paying
said indebtednessand costs of proceedings.

ments by Wilson Shannon for plaintiffin error,and eral makers, will not prevent the run Now , therefore, public notice is hereby given , that I
by G. C. Clemens for defendants,under the twen ning ofthe statuteoflimitations asto SALESE COLLATERALS: JAMES C. HYDE shall sell at public auction , for cash , to the highest andtieth rule.

the other makers. the order of the undersigned, bearing interest at the best bidder, at the northeast corner of thecourt house
No. 44. The Phillips & Colby Construction Com .

rate of ten per cent per annum , and as collateral secur square , corner of Clark and Randolph streets, in the city

pany v. Mark T. Seymour et al, The argument in of Chicago, in theState of Illinois,at 11o'clock , A.M.,
Zink v. Grant.-P. 352.

ity , therefor deposited with the undersigned the notes

this cause was continued by H. K. Whiton and J. and stock hereinafter described , and said Hyde on on Tuesday, the 7th day ofDecember, A. D. 1875, the said

S. Black for defendant in error, and concluded by March 1st, 1875, executed and delivered to the under premises,to wit:
SALE OF LIQUOR-LANDLORD'S LIABILITY. The undivided one -third of the east half of the south

signed a power of attorney to sell said collateral securi
E H. Abbott for plaintiff in error.

west quarter of the northeast quarter ; also of the west
Adjourned until Tuesday at 12 o'clock . Theprovision of the 10th section of ties with or without notice, at public or private sale . quarter of the southwest quarter of the northeast quar

Tuesday, Nov. 16.
the act of May 1 , 1854, to provide against o'clock

in the forenoon , at the northwest cornerof La
ter of section thirty -six ( 36 ), township thirty -nine ( 39 )

Salle and Washington streets, I will sell at public auc north, range thirteen ( 13 ). east of the third principal
the evils resulting from the sale of intox

No. 45. Sarah And Dorsey Simon Jacksoen: icatingliquors, etc.,
asamended April in said power of attorney described as follows to wit

tion to the highest bidder for cash , the notes and stock meridian , in the ounty of Cook and State of Illinois, to
getherwith all the right, title , benefit and equity of re

"Onenote of JamesC.Hyde for $ 750 ,dated Octoher5th , signstherein .demption of the said Henry H. Walker, his heirs and as
lant,and by Francis Miller and W. A. Melon for 18, 1870 (67 Ohio L., 103 ), which declares

1874 ; a note of Francis Sharp for $ 318..0, dated Octoberappellee.
certain contracts void , does not apply 230, 1874 : four notesof Thomas Crowley for $250.00 each , Chicago, Nov. 13.1875.No. 47. The Baltimore and Potomac Railroad

BERTHOLD LOEWENTHAL, Trustee.

Company v. The Trustees of the Sixth Presby . toa contract whereby the lessor, in good after date a note of Michael Trover on which thereis
JOHN P. AHRENS, Atty . for Trustee . 8-11

terian Church . The argument of this cause was faith, rented or leased his premises, and a balance of $ 937.06 and interest due ; two notes of Ab
commenced by Wayne MacVeagh for the plain

without any knowledge on his partthat boy Gibson and Wm .6 Gibson for $100.00 each ,datedtifts.

ber, of the city of Chicago, in the county of Cook,.Adjourned until Wednesday at 12 o'clock . the rented or leased property should be February 26 , 1872 ; a note of J. W. C. Pilgrim . dated
and Stateof Illinois, and Mary Ann Barber , his wife,

Wednesday, Nov. 17,
used, in whole or in part, for the sale of and interest due : anoteof J. B.Crosby for $700, dated by their certaintrust deed , dated the twenty-eighth day

July 1st , 1874 ; all of said notes are secured by trust of October, A. D. 1874, and recorded in the recorder's
On motion of William H. Clifford , Edward Win . intoxicating liquors.

deed or mortgage on real estate : also ten shares of cap. office of Cook county , Illinois, in book 489 of records, on
slow Fox, of Portland , Maine, was admitted. ital stock in the Louisville City Railway Company, and page 56, conveyed to the undersigned, George Herbert,No. 47. The Baltimore and Potomac Railroad

80 shares of capital stock in the Pacific Hotel Company. as trustee, theproperty hereinafter described to secure

Company v. The Trustees ofthe Sixth Presbyterian A Texas judge is credited with the fol Chicago, November 13th , 1875 . the payment of the one certain promissory note of the
Church . The court declined to hear further ar JOHN BALDWIN , JR. said Roswell Barber , of even date with said trust deed ,

lowing decision : “ Thefact is, Jones, the for the sum of seventeen hundred dollars payable to thegument in this cause .
ALE OF COLLATERALS. - PUBLIC NOTICE IS order of Charlotte Herbert, in one year from the date

No: 48. Gustave T. Beauregard v. Charles Case, jail is an old, rickety affair,as cold as an Salehereby given , that on the 20th day of November, 1875, thereof, at the Fifth National Bank of Chicago, withreceiver, etc. No. 406. Thomas P. May v. Charles iron wedge. You applied to this court at ten o'clock in the forenoon , at the north westcorner of
interest semi-annually at the rate of ten per cent per

Case, receiver, etc These causes were argued by for a release on bail , giving it as your virtue of a power of attorney executed and delivered to
, , annum ,upon which a balance of ten hundred and fiftyJ.D.McPherson for the plaintiffs in error, and by P ,

one dollars and sixty -seven cents is due on said noto
Phillips and C. Care for defendants . opinion that you would freeze to death, oneJames 8. Hyde by Thomas D.Snyder and J.Lewis with interest accruing on said note since October twen

ty -eighth , A. D. 1875 .
No. 49.John Carey et al. v. Henry T. Brown. there. The weather has notmoderated Lee,dated October 8, 1874,and wherein power wasgiven

to said Hyde, or his assigns, to sell the note hereinafter And, whereas, default has been made in the paymentThe argumentfor this cause was commenced by and to keep you from freezing, I will described which was deposited by,said Snyder & Lee
of the said principal promissory note , due one year fromConway Robinson for plaintiffs .
the date thereof, and application has beenmade by the

Adjourned until Thursday at 12 o'clock . direct the sheriff to hang youat four with said Hyde as collateral security for a certain other
said Charlotte Herbert, legal holder ot said note , to the

o'clock this afternoon."
win:Jr. , the assignee of said Hyde,will sell at public undersigned.George Herbert,trustee as aforesaid, toauction , tothehighest bidder, for cash , a promissory sell and dispose of the premises in said trust deed , and

note made byThomas D. Snyder, dated October 29 , 1873, hereinafter described , for the purposes therein expressed ,
Recent Publications. for the sum of five thousand dollars , payable one year Now ,therefore,potice is hereby given that I shall sellat

after its date, with interest at the rateof ten per cent. public auction forthe highest and best price the same will
per annum , which note is secured by deed of trust to bring in cash , at the north doorof thecourt house, situ

LAW REPORTS OF CASES ARGUED AND DE TO ATTORNEYS. Heman Baldwin , recorded in the recorder's office of atedat the southeast corner of Adams and LaSalle

Cook county , Illinois, in book 255 of records, at page streets, in the city of Chicago, in said county and state,TERMINED IN ENGLAND AND THE UNITED
161 . being the most westerly of the two north doors of saidStates On WARRANTY ON THE SALE OF
Chicago, November 13, 1875 . court house, at ten o'clock in the morning of Saturday ,

JOHN BALDWIN , JR.. the eighteenth day of December, A. N.1875, the northPERSONAL PROPERTY . By G. W. Heck
Assignee of said Jamesd . Hyde. forty (40) feet of lots one( 1 ) and two (2 ),in block two (2),

er, Member of the Crawford County The Trust Department of the Ilinois in Julia Foster Porter's subdivision of block twenty

seven ( 27) ,in Canal Trustee's subdivision ofthe north halfBar . Meadville, Penn.: 1874. Sold Trust and Saviugs Bank was organized to CHANGERE CARTICE.CSTATE OF CILLINOIS.

of the north half of the southeast quarter, and the east

by Ingham , Clarke& Co., Law Book supply a want of long standing in the December term, A. D. 1875. Florence L. Dorland vs. half of the southwestquarter of section thirty-three ( 33),

Alexander Dorland . - In chancery .
in town forty ( 40 ), north range fourteen (14 ), east of the

sellers, Cleveland , Ohio.
West. A responsible Corporation which, defendant above named , having been filed in the officeAflidavit of the non -residence ofAlexander Dorland, third principal meridian , situated in the city of Chicago,

countyof Cook , and state of Illinois, together with all
theright, title, benefit and equity of redemption ofthe

A person, from reading the title of unlike individuals, does not die, but has of the clerk of said Circuit court of Cook county, notice is
said Roswell Barber and Mary Ann Barber, his wife ,

their heirs and assigns therein .
this volume, would thinkit much more perpetuity ; which will receive on de- complainant heretofore filed herbill ofcomplaintin said

Chicago, November 13th, 1875.
of a work than it really is. It contains posit moneys during the adjustment of thereupon issued out of suid court against said defend GEORGE HERBERT, Trustee.

HARRY S. STEVENS , Atty . 8-11only 464 pages, is miserably bound , poorly estates, or awaiting adjudication, or in said county , on the third Monday of Decembernext

( 1875) , as is by law required .printed, and, in itsmechanicalexecution , which, from any reason , cannot be in Now , unless you , the said Alexander Dorland, shall
M. A. DeLANY,

personally be and appear before said Circuit court of Attorney , 59 North Clark Street.is devoid of all taste . The index is the vested or loaned on fixed time, and re

worst we ever saw in any law book . It ceive and execute trusts, and invest of December, 1875.and plead,answer,ordemur to the saidholden atChicago,in said county, on the third Mondag PUBLICATION NOTICE--STATE OF ILLINOIS,

is not arranged in alphabetical order, money for estates, individuals and cor complainant's bill of complaint, the same, and the mat December term , A.D. 1875. Anna Lundquist, adminis

ters and things therein charged and stated, will be taken tratrix of the estate of Gustav Lundquist , deceased , vg.

the cap headings to it are to the cases, as porations. All deposits in trust depart- to the prayer ofsaid bill.asconfessed,and a decree entered against you according quist,deceased , as unknown owners of lot2 ,in block 4 ,Carl Lundquist, and unknown heirs of Gustav Lund

English Cases,"
in original subdivision of Irving Park, inCook county,Pennsylvania Cases," ment of the Ills. T. and S. B. draw 4 per JACOB GROSS , Clerk.
Illinois . - Petition to sell real estate to pay debts.A. E. GUILD, Jr. , Complts. Solr. 7-10
Affidavit of thenon-residence of Carl Lundquist, de

etc. There are no other headings to cent. interest, and are payable on five

fendantabove named , having been filed in the office of
the index to denote what it contains. days notice. Negotiable certificates are MCDAID & WILSON, theclerk of said County court ofCook county, notice is

Attorneys , 159 LaSalle Street. hereby given to the said Carl Lundquist, and the
unknown heirs of said deceased, that the said

Wecannot recommend this book to the issued when desired, and 6 per cent. in. ESTATie in Ferry Sen COLMAN PIECEASERIDE
Notice is hereby given to all persons having claims plaintiff, asadministratrix of the estateofGustav Lundprofession. quist , deceased , has filed her petition in said County

terest allowed in savings department, on
and demands against the estate of Zenas Colman , de

ceased , to present the same for adjudication and settle courtofCook county for an order to sell the premises
ment at a regular term of the County court of Cook belongingtothe estate ofsaid deceased ,orsomuch of it

Ohio DIGEST, CONTAINING ALL REPORTED the usual terms. county , to be holden at the court house , in the city of as may be needed to pay the debts of said deceased, and
described as follows,to wit :

Ohio CASES TO THE YEAR 1875. By J.

The bank is located at 122 & 124 Clark Chicago, on the third Monday of December, A. D.1875,
Bryant Walker and Clement Bates. Street ; has a paid - up cash capital being the 20th day thereof. Lot two ( 2 ), in block four (4) , in original subdivision

of Chicago, October 29th , A. D. 1875. ofIrvingPark,in Cookcounty, Illinois, and that.
Vol. I. Cincinnati : Robert Clark & NAOMI COLMAN, summons has been issued out of said court against yolu ,

Administratrix , with the will annexed. returnable to the December term ,A.D. 1875, of saidCo. 1875. $ 500,000, and surplus of $ 25,000.
McDaid & WILSON, Attys. 6 - lla court, to be holden on the third Mondayof December ,

A. D. 1875, at the court house, in the city of Chicago ,This work is complete in two volumes,
DIRECTORS : Cook county , Ill .SNOWHOOK, JOHNSTON & GRAY,

Now , unless you , the said Carl Lundquist, and
the first of which has only reached us.

Attorneys, 61 LaSalle Street,
the unknown heirs of said deceased , shall perW. F. COOLBAUGH, Theo. SCHINTZ,
sonally be and appear before said County court of Cook

It digests the opinions found in 52 vol Notice is hereby given to all persons having claims
ANSON STAGER, H. G. POWERS, county, on the first day of a term thereof, to be holdenand demands against the estate of George W.Hawk ,

at Chicago, in said county , on the third Monday of Defumes of reports and 41 volumes of law
C. M. LINDGREN,

deceased , to present the samefor adjudication and settle
Geo. STURGES, cember,1875, and plead , answer,or demur to the said!

ment at a regular term of the County court ofCook coun
periodicals, which embraces all reported Dr. N. S. Davis, complainant's petition filed therein , the same, andthe

JNO. B. DRAKE,
ty , to be holden at the court house, in the city of Chi matters and things therein charged and stated , will be

cago, on the second Monday January , A. D. 1876 , beOhio cases. The first volume contains 878 taken as confessed, anda decree entered againstyou , ac
R. T. CRANE, L. B. Sidway,

ing the 10th day thereof.
cording to the prayer of saidbill.

pages, and brings the subjects digested Jno. McCaffery,
Chicago, November 9th , A.D. 1875 .

HERMANN LIEB, Clerk .
ISAAC WAIXEL,

MARGARETANN HAWK, Executrix . M. A. DELANY, Complts. Solr.
7-10SNOWHOOK , JOHNSTON & GRAY, Attys . 8-13adown to and including the letter M. No

John CRERAR, 0. W. POTTER,

paragraph is repeated in the digest, but T. 0. T. HARTIGAN, SNOWHOOK , JOHNSTON & GRAY,
Wu. H. MITCHELL, Attorneys, Room 21 Schloesser Building. Attorneys, 61 LaSalle eet .

each is placed under the head that seems STATE OF THOMAS CANTWELL, DECEASED

to the author most suitable. Where para OFFICERS : I ed . - Notice is hereby given to all persons having
and demands against the estate of Thomas Cantwell, de claims and demands against the estate of Christian Hal

ceased , to present the same for adjudication and settle verson , deceased, to present the same for adjudication
graphs could be placed nearly equally un- L. B. SIDway, JNO. DRAKE,

ment at a regular term of the County court of Cook and settlementat a regular term of the County courtof

Prest.
county, tobe holden atthecourt house, in the cityofder more than one head , the system of Cook county, to be holden at the court house, in the city2nd V. Prest. Chicago, on the second Monday of January, A. D. 1876, ofChicago ,on the third Monday of December, A. D.

cross- references has been adopted. Each H. G. POWERS, Jas. S. GIBBS, being the 10th day thereof. 1875, being the 20th day thereof.
Chicago, November 9th,A.D.1875. Chicago, October 29th , A. D. 1875 .

CHRISTINA HALVERSON , Administratrix .paragraph has its black catch -words and V. Prest. ( 9-34) MARGARETCANTWELL, Administratrix .
Cashier . T. 0. T. HARTIGAN, Atty . 8-13a SNOWHOOK , JOHNSTON & GRAY, Attys.

8

Eslatie is hereon AS CANIWeb Per BASED ESTATE OF CHRISTIANHALVERSON,DECEAS
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V.

COMPANY

he

had the complete power of disposition , Magniac, 6 Exch.,570.) In the present there wasnointention with the holders
and there is no pretense that they di- case the wheat was not shipped on the of the drafts and bills of lading to let go

rectly transmitted their ownership to A vessels ofA. F. Smith & Co., and the their ownership so long as the drafts re .

SATURDAY, NOVEMBER 27 , 1875. F. Smith & Co. They doubtless expected bills of lading stipulated for deliveries to mained unpaid. The possession they

that firm to become purchasers from the cashier of the Milwaukee bank . bad, therefore, was not their possession.

them . They bought from their vendors When , therefore, the drafts against the It belonged to their bailors, and they

The Courts.

with that expectation. Accordingly they wheat were discounted by the bank,and were mere warehousemen and not ven

drew drafts for the price, but they never the bills of lading were handed over dees.

agreed to deliver the wheat to the draw with the drafts as security, the bank be We agree that where a bill of lading

ees unless upon the condition that the came the owner of the wheat and had a has been taken containing a stipulation

UNITED STATES SUPREME COURT. drafts should be accepted and paid. complete right to retain it until pay . that the goods shipped shall be delivered

No. 8 and 17. - Oct. TERM, 1875.
They shipped it , but they did not con ment. The ownership of McLaren & to the order of the shipper, or to some

sign it to Smith & Co ,, and they sent to Co. was transmitted to it,and it succeed person designated by him other than

David Dows, John Dows.Marrs, and ALEXAN . that firm no bills of lading. Onthe con- ed to their power of disposition. That the one on whose account they have
DER ECTOR ORR, plaintiffs in error,

trary , they consigned the wheat to the the bank never consented to part with | been shipped, the inference that it was

THE NATIONAL EXCHANGE BANK OF MILWAUKEE. cashieroftheMilwaukee bank and hand- its ownership thus acquired , so long as not intended the property in the goods

DAVID Dows, John Dows MAIRS, and ALEXAN ed over to that bank the bills of lading the drafts it had discounted remained should pass, except by subsequentorder

DER ECTOR ORR, plaintiffs in error , as a security for the drafts drawn against unpaid, is rendered certain by the un- of the person holding the bill, may be

17.
it - drafts which the bank purchased. It contradicted written evidence. It sent rebutted , though it is held to be almost

THE WISCONSIN MARINE AND FIRE INSURANCE
is true they sent invoices. That, how the drafts, with the bills of lading attach- conclusive. And we agree that where

ever, is of no significance by itself. The ed , to theMerchants’ Bank, Watertown, there are circumstances pointing both

In error to the Circuit Court of the United States for position taken on behalf of the defen- accompanied with the most positive in ways, some indicatingan intent to pass

their own money, and becamethe owners of the voices passed the property in the wheat on the bills, to hold the wheat until the standing the bill of lading — in other

1. McLaren & Co. purchased at Milwaukee with dants, thatthe transmission of the instruction , by letter and by indorsement the ownership immediately, notwith

Smith & co to buy wheat for them andto ship it the draftsdrawnagainst it,is utterly un- quently,the Merchants’ Banksentor the effect of the bill, it becomesaques

without the acceptance and payment of drafts were paid . And when, subse. words, where there is anything to rebut

purpose, por had they assumed to contract with tenable. An invoice is not a bill of sale , ders to ihe masters of the carrying ves tion for the jury whether the property

those from whom they purchased on behalf of nor is it evidence of a sale. It is a mere sels to deliver it to the “ Corn Exchange has passed. Such was the caseof Ogg v.

gation to give up their or the possession on any detailed statement of the nature, quan. Elevator, Oswego, N. Y. ," they accom- Shuter, 10 LawReps, Com . Pleas, 159.

termsother than such as they might dictate.It, tity, and costor price of the thingsin panied the orders with letters to A.F. There the ordinary effect of a bill of lad

after their purchase, they had sold the wheat to voiced , aud it is as appropriate to a bail. Smith & Co., the proprietors of the ele- ing, deliverable to the shipper's order,
any person living in Milwaukee, or elsewhere ment as it is to a sale. It does not of vator, containing clear instructions to was held to be rebutted by the court sit

have succeeded to the ownership othing in the itself necessarily indicate to whom the hold the grain and deliver ” it only on ting with power to draw inferences of

agency ofA.F. Smith & Co.would have prevent things are sent, oreven that they have payment of the drafts. To these instruc- fact. The delivery to the carrier was

ship, McLaren & Co. had the complete power of been sent at all. Hence , standing alone, tions Smith & Co. made no objection. "free on board ,” and the bill of lading

disposition. They doubtless expected the firm to it is never regarded as evidence of title . Now , as it is certain that whether the was sent to the consignor's agent. The

become purchasers from them and from
It seemsunnecessary to refer to author. property in the wheat passed to Smith & goods were also delivered into the pur

vendors. With that expectation accordingly they

deliver the wheat to the drawees unless upon the may, however, be made to Shepherd v.

drew drafts for the price, but they never agreed to ities to sustain this position . Reference Co. or not depends upon the answer chaser's bags, and there was a part pay

which must be given to the question ment. But in this case there are no

paid. They shipped it,but they did not consign Newcomb v. The Boston and Lowell Co., or by the Milwaukee bank, their tain ownership exhibited in the bills of
condition that the drafts should be accepted and Harrison , Law Rep.. 4 Ap. Cas., 116, and whether it was intended by McLaren & circumstances to rehut the inte it to re

bills of lading. On the contuary, they consigned Railroad Company, 115 Mass. , 230. In successors in ownership, that it should lading, and confirmed throughout by the

and handed over to that bank the bills of lading been regarded as of no importance that
the wheat to the cashier of the Milwaukee Bank, these and in many other cases it has pass before payment ofthe drafts,where indorsements on the bills ,and by the

As a security for the draits drawn against it
can there be any room for doubt ? written instructions to hold the wheat

drafts which the bank purchased. It is of no an invoice was sent by the shipper to What is there upon which to base an till payment of the drafts . Nothing
consequence that they sent invoices.

2. EFFCT OF TRANSMISSION. — That the trans
the drawee of the drafts drawn against inference that it was intended A. F. in the evidence received or offered ten

mission of the invoices did not pass the property the shipment, even when the goodswere Smith & Co. should become immediate ded to show any other intent. Hence,

in the wheat without the acceptance and pay described asbought and shipped on ac owners of the wheat and be clothed there was no necessity of submitting to

mentof the drafts drawn against it. Standing count of and at the risk of the drawee. with a right to dispose of it at once ? | the jury the question whether there was
alone,an invoice isnever regardedasan evidence
of title. It followsthat McLaren & Co. remain . Such an inference is forbidden, as we a change of ownersbip. That would

3. REMAINED OWNERS.- That McLaren & Co. ed the owners of the wheat, notwith have already said, by the bills of lading have been an invitation to find a factof

remained theowners ofwheat, noth withstanding standing their transmission of the in- made deliverable toW. G. Fitch ,cashier which there was no evidence. The cir.

& Co.,as owners,they had the right to transter it voices to A. F. Smith & Co. As owners, of the Milwaukee bank, and it is inad- cumstancesas relied upon by the plain

to the plaintiffs as a security for the acceptance then, they had a right to transfer it to missible, in view of the express orders tiffs in error as tending to show that the

and payment of their dratto drawn against it: the plaintiffs as a security forthe accept- given by that bank to their special agents Property vested in A. F. Smith & Co.
erable to the cashier of the plaintiff's,and handing ance and payment of their drafts drawn ihe Merchants' Bank at Watertown cannot bave the significance attributed

them over with the drafts when the latter were against it. This they did hy taking bills directing them to hold the wheat sub- tothem .

discounted. These bills of lading, unexplained, ofladingdeliverableto the cashier of ject to thepaymentof the drafts drawn It is certainly immaterial that the

serve to the shipper the " jus disponendi," and the plaintiffs and handing them over against it. No intent to vest immediate wheat was consigned to W. G.Fitch,

preventthe property of the wheat from passing to with the drafts when thelatter were ownership in the drawees of the drafts cashier, care of the Merchants' Bank,
ihe drawees of ihe drafts.

discounted . These bills of lading unex.
4. EFFECT OF BILL OF LADING . – The court states

can be implied in the face of these ex. Watertown, and that it was thus con

what is the effect of a bill of lading taken deliv- plained are almost conclusive proof of press arrangementsand positive orders signed at the request of A.F. Smith&

erable to the shipper's own order. an intention to reserve to the shipper to the contrary. It is true that A. F. Co. , made to McLaren & Co. Had it

e DELAVERYbethe expressededirection tobola the" jus disponendi," and preventthe Smith & Co. were the proprietors ofthe been consigned directly to that bank ,
liver it only on payment, removes the possibility property in the wheat from passing to Corn Exchange elevator, and that the and had there been no reservation of

of any presumed intent to deliver it while the the drawees of the drafts . Such is the wheat was handed over to the “ custody the “ jus disponendi” accompanying the

drafts remained unpaidsEffectof delivery to ele- rule of interpretation as stated in Benja: of the elevator" at the direction of the consignment, the case might have been

min on Sales, page 306, and in support Merchants’ Bank ,but itcannot be claim . different. Then an intent to deliver to

Opinion of the court by STRONG , J.
of it he cites numerous authorities, to ed that was a delivery to the drawees the purchasers might possibly have

The verdict of the jury having estab- only one of which we make special ref. underand inpursuance of their contract been presumed,but, asthe case was,

Jished that the wheat came to the pos- erence - Jenkyns v. Brown, 14 Q.B., 496. to purchase. The Merchants' Bank, hav. no room was left for such a presump

session of the defendants below , (now There it appeared that the plaintiff was ing been only special agents of the own- tion . The express direction to hold the

plaintiffs in error, ) and that there was a a commission merchant, living in Loners, had no power to make such a deliv. wheat for the payment of the drafts ,and

conversion, there is really no controversy don, and employing Klingender & Co. ery as would divest the ownership of to deliver it only on payment, removes

respecting any other fact in this case as his agents at New Orleans. The their principals. (Stollenwerk et al. v. the possibility of any presumed intent

than whether the ownershipof ti e plain- agents purchased forthe plaintiff a cargo Thatcher, 115 Mass., 124 ) . And they to deliver it while the drafts remained

tiffs had been divested before the con- of corn, paying for it with their own made no attempt to divest that owner- unpaid. A shipment onthe purchaser's

version. The evidence bearing uponthe money. They then drewupon him at ship . They guardedlyretainedthe “ jus own vessel is ordinarily held topass the

transmission of the title was contained thirty days' sight, stating in the body of disponendi." Concurrently with their property to the purchaser, but not so, if

mainly in written instruments, the legal the drafts thatthey were to be placed to directions that the wheat should be de. the bill of lading exhibits a contrary in

effect of which was for the court, and, so the account of the corn . These drafts livered to the elevator, in the very or tent ; if thereby the shipper reserves to

far as there was evidence outside of these they sold , handing over to the purchaser ders for the delivery, they stated the himself, or to his assigns, the dominion

instruments, it was either uncontradict- with them the bills of lading, which cargoes were for the accountof W. G. over the goods shipped. ( Turner v. The

ed, or it had no bearing uponthe con were made payable to the order of Kling. Fitch, cashier, and were to be held sub . Trustees of the Liverpool Docks, cited

struction to be given to them. We have, ender & Co., the agents, and they sentject to their order. By accompanying supra ). There are many such decisions.

therefore , only to inquire to whom the invoices and a letter of advice to the letters to the proprietors of the elevator A strongcase may be found in the Court

wheat belonged when it came to the plaintiff, informing him that the cargo they stated the cargoes were delivered of Queen's Bench ,decided in 1840. It is

hands of the defendants,and when they was bought and shipped on his account to them “ to be held subject to and de- Mitchell v. Ede, 11 Adol . and Ellis, N. S. ,

refused to surrender it at the demand of On this state of facts the court ruled that livered only on payment ofthe drafts 888. A Jamaica planter, being the own .

the plaintiffs. the property did not pass to the plain . drawn by McLaren & Co." All this er of sugars, and indebted to the defend

It is not open to question that McLaren tiff; that the taking of a bill of lading contemplated a subsequent delivery , a ant residing in London , for more than

& Co. , having purchased it at Milwaukee by Klingender & Co., deliverable to their delivery after the receipt of the grain in their value, shipped them at Jamaica on

and paid for it with their own money, own order, was " nearly conclusive evi- | the elevator and when the drafts should the 4th of April, on a ship belonging to

became its owners. Though they had dence that they did not intend to pass be paid. It negatives directly the possi- the defendant which was in the habit of

received orders from A. F. Smith & Co. the property in the corn, and that by bility that the delivery into the elevator carrying supplies to Jamaica to the own.

to buy wheat for them and to ship it, indorsing the bills of lading to the buy. was intended as a consummation of the er of the sugars, and others, and taking

they had not been supplied with funds er of the bills of exchange they had con- purchase, or as giving title to the pur- back consignments from him and others.

for the purpose, nor had they assumed veyed to him a special property in the chasers. It was a clear case of bailment, On the same day he took a bill of lading

to contract with those from whom they cargo , so that the plaintiff's right to the utterly inconsistent with the idea of by which the goods were stipulated to be

purchased on behalf of their correspon- corn could not arise until the bills of ownership in the bailees. A man can delivered to the defendant at London,

dents. They were under no obligation exchange were paid by him . And that not hold as bailee for himself. By the he paying freight. Two days afterwards

to give up their title or the possession such is the legal effect of a bill of lading act of accepting goods in bailment he ac- (April 6th ) the shippermade an indorse

on any terms other than such as they taken deliverable to the shipper's own knowledges a right or title in the bailor. ment on the bill that the sugars were to

might dictate. If , after their purchase, order ; that it is inconsistent with an When , therefore, as was said in the be delivered to the defendant only on

they had sold the wheat to any person intention to pass the ownership of the court below , " the proprietors of the condition of his giving security for cer

living in Milwaukee or elsewhere, other cargo to the person on whose account it Corn Exchange elevator, or A. F.Smith tain payments,butotherwise to the plain

than A. F. Smith & Co., no doubt their may have been purchased, even when the & Co., received the wheat under the intiff's agent. He also drew drafts on the

vendee would have succeeded to the shipment has been made in the vessel of the structions of the Merchants’ Bank, they defendant. At the same time he indors

ownership. Nothing in any agency for drawee of the drafts against the cargo, has received it with the knowledge that the ed the bill of lading and delivered it to

A. F.Smith & Co. would have prevented been repeatedly decided. ( Turner v. delivery to them was not absolute ; that the plaintiff, to whom he was indebted.

it. This we do not understand to be The Trustees of the Liverpool Docks, 6 it was not placed in their hands as own. The bill was never in the defendant's

controverted. Having, then ; acquired Exch ., 543 ; Schorman v . Railway Co. , ers, and that they were not thereby to hands. The sugars arrived in London,

the absolute ownership, McLaren & Co. | Law Reps . , 2 Cha. Ap. , 336 ; Ellerslaw v. I acquire title.” They were informed ihat I and the defendant paid the drafts drawn
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by the per, but did not comply with could not be, that the defendants were to think this generality of statement the court, and the presumption will

the conditions of the indorsement of deceived or misled by any act of the would not be sufficient ground of re- be indulged that the court heard evi

April 6th. On this state of facts it was plaintiffs. They are the victims of a versal where judgment went upon a gen . dence , and was satisfied that the appli

held by the court that the plaintiff was gross fraud perpetrated by A. F. Smith & eral demurrer. But, however this may cant had complied with the law ; and its

entitled to the sugar ; that the shipper Co., and however unfortunate their case be, the third count is sufficient to sup . findings must be held conclusive as to

had not parted with the property by de. may be, they cannot be relieved by cast- port the judgment.
all facts recited in the record . Spratt v .

livering it on board the defendant's ship, ing thelossupon the plaintiffs, who are I have no doubt as to the jurisdiction Spratt,4 Peters, 393 ;The People v. Pease,

employed as it was, nor by accepting the at least equally innocent with them of the district court. 30 Barb ., 588 ; Campbell v. Gordon and
bill of lading, as drawn on the fih of selves, and whohave used the extremest Affirmed . Wife, 6 Oranch, 176 ; McCarthy v. Marsh ,

April ; and that he was entitled to precaution to protect their title . J.S. BOTSFORD, U. S. Attorney for the 1 Selden, 263.
change the destination of the sugars till It is sufficient to add that, in our opin United States.

But the principal question in the case

he had delivered them , or the bill . In ion , there is no just reason for complaint C. H.KRUM , JEFF. CHANDLER and H. is whether the Criminal Court of the

the case now in hand ' there never was against theinstruction given by the cir- S. MOSSER for claimants. county of St. Louis had jurisdiction to

an instant after the purchase of the cuit judge to the jury, and his rulings admitaliens to citizenship. Under the

wheat by McLaren & Co. , when there upon thesubject of damages and interest.
SUPREME COURT' OF ILLINOIS.

act of Congress, any State court, being a

was not an express reservation of the The judgment is affirmed . court of record, having common law ju

right to withhold the delivery from A. JUNE TERM, 1875. risdiction, a seal , a clerk or prothonotary,

F. Smith & Co., and also an avowed pur David Dows et al. Error to bas jurisdiction in matters of naturaliza

pose to withbold it until the drafts should
THE PEOPLE ex rel., etc. t. MCGOWAN .

the circuit tion of aliens. Our inquiry , then , is

be paid. Consent to consign the wheat The Wisconsin Marine and court for
NATURALIZATION OF ALIENS - CONCLUSIVE whether the Criminal Court of the coun

to W. G. Fitch , cashier, care of Merch Fire Insurance Company. the South NESS OF RECORD - COURTS OF “ COMMON | ty of St. Louis comes within the defini

ants' Bank, amounts, therefore, to no ev ern District of New York . LAW JURISDICTION ."
tion of State courts, mentioned in the

idence of consent that it should pass into This case differs in no essential partic 1. NATURALIZATION OF ALIENS - IMPEACHMENT act of Congress on that subject.

the control and ownership of the pur- ulars from the case of Dows v. The Na
OF RECORD . - A record of naturalization made by

The Criminal Court of the county of

chasers .
a court of competent jurisdiction , can not be im

tional Exchange Bank, Milwaukee, ( just peached in a Collateralproceeding, by showing St. Louis was established by an actof

It has been argued on behalf of the decided .). It presents the same ques- that the preliminary steps required by law have the general assembly of the State of Mis

plaintiffs in error , that the correspond- tions, and is controlled by the same rules
encebetweenA.F. Smith & Co. andMc- oflaw . Thejudgmentmust,therefore, that the person had not, at thetimeofthe natur.souri,passed in 1855, and wasgiven allthe

alization , resided one year in the Statein which original and appellatejurisdiction which

Laren & Co. shows that the wheat was be affirmed . the naturalization took place. had been vested in the several circuit

wanted by the former to supply their im
2. COURTS OF "COMMON LAW JURISDICTION .

courts of the State. It is a court of rec

mediate need , and that, therefore, it was
The Criminal Court of St. Louis county, Missouri,

U. S. CIR . COURT, W. D. OF MO . is a court having" commonlawjurisdiction ," ord having a seal and a clerk , and was

a legitimate inference both parties to the OPINION Nov. 23, 1875. withinthe meaning of theact of Congress,relat given all the powers, was to perform all

correspondence intended an immediate ing to the naturalization of aliens, and is there the duties , and be subject to the restric

delivery. If this were so, it was still in
THE UNITED STATES v.17 EMPTYBARRELS, etc., fore competent to admit anallen tocitizenship tionsofcourtsof record as such,accord

ADLER & FURST, Claimants .

the power of the vendors to change the this statute considered at length, and Knox Co. v . ing to the provisions of the laws of the

destination of the property until deliv
Writ of Error to the District Court. Davis, 63 Ill. , 405, overruled ,

State. The judge of the court was made

ery was actually , or at least symbolically INFORMATION Opinion of the court by Scott, C. J. a conservator of the peace, with power

made. And that the intention, if any
SPIRITS IN POSSESSION INTEN The information alleges : Daniel Mc- to issue writs of habeas corpus, and de

ever existed , was never carried out, the TION, ETC.
Gowan, at an election held on the 8th termine the same, to administer oaths,

bills of lading prove. It may be that A. 1. NOTICE. — That the revised statutes prescribe day of October,1874, was regularly elect- take and certify recognizances and exer:

F. Smith & Co. expected to secure early the mode of proceeding as to notice,and notthe ed judge of the City Court of East St. cise all the powers ofan examining mag

possession of thewheat, by obtaining rule of course2. WHAT SUFFICIENT ALLEGATION . - That it is a Louis, was duly qualified as judge, and istrate. Gottschalk's Laws, p . 89.
discounts from the Watertown bank, and sufficientallegation to follow the language of the entered upon the discharge of the duties Subsequently, by an act of the legisla

then by takingup the drafts . If so, it statute without alleging that the taxes were not of the office, but charges he could not ture, the Court of CrimiralCorrection in
would account for their request that the paid on thespirits.3. Tools FOUND ON PREMISES.—That the tools, lawfully hold the office of judge of that St. Louis county was established and was

drafts and bills of lading might be sent etc., found and seized in the place where the dis court, because he was alien born . given exclusive original jurisdiction of

through that bank , but that has no ten . tilled spirits were found and seized, were under The plea filed admits defendant was all misdemeanors under the laws of the

dency to show an assent by either Mc
the averments subject_to seizure and forfeiture.

Laren & Co. or the Milwaukee bank , to considers whether the averment as to the raw

4. AVERMENT AS TO Raw Material. - The court born an alien to the United States, but State of Missouri, committed in the

avers he was duly naturalized on the county of St. Louis, the punishment of

an unconditional delivery of the proper- materialis sufficient.— ED, LEGAL News.] 15th day of May, 1867, in the Criminal which is by fine or imprisonment in the

ty before payment of the drafts. Opinion by Dillon, J. Court of the county of St. Louis at a county jail or both , except in cases ofas

Nor does the fact that any engagement The seizure of distilled spirits, raw regular terni, that court having jurisdic- sault and battery and affrays; but this

to hold themselves responsible for the materials, tools, etc. , was made under tion to admit aliens to citizenship. Two act did not otherwise affect the jurisdic

safe keeping of the wheat for the plain section 3,453 of the Revised Statutes. replications filed, first, the Criminal tion of the criminal court. Gottschalk's

tiffs, and subject to their orders until The claimants, as owners, applied under Court of the county of St. Louis had not Laws, p. 100.

the drafts drawn ageinst it should be sections 3,459 of the Revised Statutes for jurisdiction to naturalize defendant, and, It will be observed that the Criminal

paid , was exacted from the Watertown the return of the property seized , and second, nul.tiel record ; upon which issue Court of the county of St. Louis answers ,

bank, have any tendency to prove such executed the bond therein provided for, was joined. in every particular, the description of

an assent. This was an additional pro which was filed with the proper district An exemplication of the record was State courts designated in the act of Con

tection to the continued ownership of attorney. The district court ordered per- offered in evidence, which shows that gress , which are given power to natural

the plaintiffs and the words of the en - sonal service of notice of the pendency Daniel McGowan, a native of Ireland , ize aliens,if it has " common law jurisdic

gagement plainly negative any consent of the proceedings to be given to the applied to become a citizen of the Unit- tion .” We have no courts in this coun

toa divestiture of that ownership. parties executing the bonds ten days be- ed States at the May term, 1867, of try that derive their existence from the

Without reference, therefore, to the fore the term fixed for trial . The re- the Criminal Court of the county of common law; our State courts are all

testimony of McLaren,which was in sub- quired notice was given. A motion was St. Louis, and it appearing hehad re creatures of the organic law, orof legis

stance that before the shipments, Far- made on a special appearance to quash sided in the United States and in the lative enactment. Their jurisdiction is

well , the agent of Smith & Co. , was in the notice, because twenty days' notice State of Missouri for the requisite length not uniform . Some of our courts have

formed that while the shipping firm had not been given as required by rule of time, and had complied with the law only a statutory or special jurisdiction,

would agree to send their time drafts 45 of the United States district courts for in all preliminary matters, he was ad limited as to subjects andamounts in

through any bank he might design ate, the districts of Missouri. mitted to citizenship on taking the usual controversy ; others have original com

and consign the property to any respon The answer to this objection is that oath of allegiance to this government. mon law jurisdiction, unrestricted as to

sible bank Smith & Co. might designate, section 3,459 of the Revised Statutes pre On the trial, the people offered to prove class of cases and as to amounts in con

they would adhere to their positive bnsi- scribes the mode of proceeding in the that defendant, prior to May 15, 1867, troversy. But our State courts, having

ness rule in such cases, and on no ac case , and asto notice not the rule of the bad made no previous declaration of his what is called commonlaw jurisdiction,

count consent that any property hip- court referred to . intention to become a citizen ; that he have not that jurisdiction to the same

pedshould pass out of thecontrol of the The third article of the information immigrated to the United States after he extent. By nomeans. We have courts

banks in whose care it had been placed, was demurred to and the demurrer was was twenty-one years of age ; that he witb common law jurisdiction in civil

until all drafts made against it had been overruled and judgment of forfeiture had never served in thearmy ornavy cases only , and others exclusively in

paid ; without reference, to this we think entered . Without going into detail my of the United States, and that he had criminal causes. It was so with the Eng;

it clear the ownership of the wheat, for judgment is that the allegations of the not resided in the State of Missouri one lish court, that had their origin in and

the conversion of which the defendants third article using and following the lan- year previous to his application to be- existed under the common law , and de

were sued, never vested in Smith & Co., guage of the statute are sufficient in sub- come a citizen ; which evidence was ex- rived their jurisdiction from that source.

never passed out of the plaintiffs. stance. Under this article it is specially cluded by the court. Some of them had jurisdiction only in

This is a conclusion necessarily drawn urged that it should be alleged that the In the exclusion of this testimony, the certain classes of actions, and others in

from the written and uncontradicted taxes were not paid on the spirits. But court ruled correctly. The record of different and distinct actions.

evidence, and there is nothing in any the averment is that the spirits “ were in naturalization of an alien , like any other Our statutory courts, although they

evidence received , or offered by the de the possession and ownership of the record of a court, imports verity. It can may not have jurisdiction in all cases at

fepdants and overruled by the court, claimants for the purpose of being sold not be impeached for fraud , unless that law both criminal and civil , are none the

which has any tendency to resist the and removed by them in fraud of the defense has been specially pleaded, set- less, for that reason, courts with common

conclusion. It is unnecessary,therefore, internalrevenue laws, and in the design ting forth in what the fraud consists. law jurisdiction , Their character in this

to examine in detail the numerous as to avoid the payment of said taxes ." No replication had been filed alleging regard is notdetermined altogetherby the

signments of error in the admission and This is sufficient. fraud , or that the court had notjurisdic- extent of their jurisdiction as to subjects

rejection of evidence. None of the rul And it is my opinion that the tools, tion of the person of the defendant. The over which they may adjudicate. We

ings have injured the defendants. etc., found and seized in the place and replication as to jurisdiction is that the apprehend the State courts mentioned

If, then, the Exchange Bank of Mil. inclosure where the distilled spirits were court did not have jurisdiction of the in the act ofCongress, as having common

waukee was the owner of the wheat found and seized were,upon the aver- snbject-matter, but does not put in issue law jurisdiction , are such as exercise

when A. F. Smith & Co. undertook to ments of this article, subject to seizure the jurisdiction of the court as to the their powers according to the course of

ship it to the defendants, and when the and forfeiture. It is my opinion also person of defendant. Hence the evi- the common law . It was not meantthey

defendants received it , and converted it that the fourth article is also good , upon dence was properly rejected. But had should have all common law jurisdiction

to their use, tbe right of the bank to re a general demurrer. The court cannot the issue been made by the pleadings, over every class of subjects, including all

cover in this action is incontrovertible. judicially notice and on demurrer decide we are still of opinion the evidence was civil and criminal matters. If this were

Smith & Co. were incapable of divesting that tbe averment that certain materials inadmissible. It seems clear, both on so, it is apprehendedbut few courts could

that ownership. The defendants could were raw materials were not so in the principal and authority, that a record of be found in any of theStates that would

acquire no title , or even lien , from a tor face of thedirect allegation of fact to the naturalization, made by a court of com- possess the requisite common law ju

tious possessor. However innocent they contrary . petent jurisdiction, cannot be impeached risdiction .” As a matter of fact, some

may have been , (and they were undoubt I have some doubt whether the kind of in a collateral proceeding, by showing subjects are excluded from the original

edly innocent of any attempt to do article subject into which it is alleged that the preliminary steps required by jurisdiction of circuit courts in this State

wrong,) they could not obtain owner- these “ raw materials ” were intended to law have not in fact been taken. It is and in the State of Missouri ; and per

ship of the wbeat from any other than be manufactured for the purpose of upon the principle that such a record, haps no court in either State could be

the owners . The owner of personal fraudulently selling such manufactured like any other judgment of a court, af- found with such extended and unlimited

property cannot be divested of his own- article with the design to evade the pay- fords complete evidence of its own valid. jurisdiction as to include within that ju

ership without his consent, except by ment ofsaid tax , ought not to have been ity. In proceedings of naturalization , risdiction all subjects determinable in

process of law. It is not claimed,andit specifically averred , yet I am inclined matters are submitted to the decision of the various courts, either under the stat
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BURROWS.

ute, or under the common law. It may in its opinion, said : “Having been de are alleged to have been broken . Under estate, and for the same reason as in the

be accurately said that a court having ju- cided by competent authority to be a the charge of the judge below the plain- case last cited, without interest . “ The

risdiction only in civilcasesis neverthe court ofrecord only to the extent that it tiff recovered uponthe breach ofthe principleadoptedin thesecases," says

less a court of general jurisdiction , al was declared by statute, and not to pos. covenant of seizin the full consideration the author, " has been recognized and

though limited to a certain class of cases. sess other powers incident to such a court, paid with interest . The defendant ex: applied in many others.” See p. 90 and

The same is true of courts with exclusive we are not authorized to hold it a court cepted to the charge, and has appealed authorities cited in notes .

jurisdiction in criminal cases, with no of record ; " and it was then added : " A in error. The deed from Ruohs to The argument against this is, that the

civiljurisdiction . Such courts may,and fair and reasonable construction ofthe Younglove purports to convey afeesim- purchaser ought notto be compelled to

do, exercise their respective powers ac- act of Congress requires usto hold that ple title to the land . After giving a gen- accepta title to a part, or an estate for

cording to the course ofthe common law ; only a court of record for general and eral description of the land, it says: life, when the fee or the entire estate

and their jurisdiction may, with as much not special purposes was intended to bo “ Being the same land purchased by me was the inducement to the purchase.

propriety as with many of the common embraced ."
at a chancery sale, made under a decree The reply is, that these would be import

law courts of England, besaid to be gen The case of Knox County v. Davis, 63 at the Chancery Court at Chattanooga in ant considerations upon an application

eral. Ill . , 405, declares that the court intended the case of Sallie E. Bruce and Nash H. to a court of equity for a rescission ; but

Reference to the act of the legislature to be embraced in the act of Congress Burts, administrator, etc., againstMattie if the purchaser chose to sue upon a cov

in evidence, creating the Criminal Court was one that exercised a general, al- W. Bruce and others, which sale was enant at law withouta rescission or offer

of the County of St. Louis, shows the though it might be a common law júris madeon the 30th of November, 1869 in to rescind, he can only recover tothe

Circuit Court of St. Louis county was diction limited as to the sum or amount bar of the equity of redemption, and the extent of the breach - the contract of

thereafter prohibited exercising original in controversy,and , it may be, where dowerinterest in it which I purchased saleand conveyance remaining in force

jurisdiction in any criminal case, or ap . some kinds ofactionsare excluded. The from Sallie E. Bruce subsequent to said as to the part to which the title does not

pellate jurisdiction of any (criminal] case conclusion was that the county court in sale of the said chancery land ." fail. See sameauthority, page 72 ; Mor.

tried or determined before the justice of this State , as organized under the Consti. Itwasshown upon the trial that upon ris v . Phelps, 5 John , 56. Wehavefound

the peace or other magistrate. By posi- tution of 1848, did nothavejurisdiction a writ of error thedecree of sale referred no authority holding a contrary doctrine .

tive statute some matters are excluded to admit aliens to citizenship,and the to, under which Ruohs purchased the The result is, the judgmentmustbe re

from the jurisdiction of the CircuitCourts reason assigned is that that court had no land, was reversed, and it was adjudged versed and a new trial awarded.

in this State ;,but can it, with any pro- general commonlaw jurisdiction in any that he acquired no title by bispurchase. TURNEY ,J. - I am of opinion the charge

priety be said these courts are not for matters. It is conceded those courts ex- This is not controverted ;but it was in of the Circuit Judge is correct, and there

that reason courts of generaljurisdiction ? ercised a generaland limited jurisdiction sisted that by the deed Ruohs conveyed fore dissent from this opinion. The

The proposition, it seems to us, would be in the settlement of estates, and in all to Younglove two separate estates -- one Commercial and Legal Reporter.

absurd. The Circuit Court and Criminal matters pertaining thereto ; but that ju- the life estate of Sallie E.Bruce, the other

Court of St.Louis county were created risdiction, it is said, was strictly statu . the fee simple ; and as there was no

by positive law, and both courts may tory. The common law jurisdiction in proof that the title was not good to the
We are indebted to Hoyt Post, official

havehad jurisdiction given by statute; actions of debt or assumpsit was limited life estate of Sallie E. Bruce, the plain- reporter of the Supreme Court of Michi

but that does not militate against the to certain persons in their official capaci- tiff was only entitled to recover the dif- gan , for the following opinion :

proposition that they have common law ty, and limited alsoas to the sumor ference between said life estate and the SUPREME COURT OF MICHIGAN.

jurisdiction over all matters submitted to amount in controversy , and hence the fee. The deed purported to convey the

them , and exercise not only statutory conclusion was reached that it had no absolute estate totheland in fee . The THE MICHIGAN CENTRAL R. R.Co. v. WILLIAM W

powers, but powers derived from the common law jurisdiction within the reference to the source of this title was
Error to Kalamazoo Circuit.

common law. meaning of the actof Congress. not intended to limit or qualify the
CONNECTING LINES-LIABITITY OF FIRST

It waspertinentlysaid in the matterof But we are satisfied, on more mature character of his conveyance or his cov .
CARRIER - FRUIT DAMAGED BY FROST IN

Martin Comner, 39 Cal., 98 : "The act of reflection and a fuller examination of the enant ; the legal meaning ofhis covenant

Congress does not require that the court reported cases, that this case, in so far as of seizin was that he had the very estate

TRANSIT-MUST BE TRANSPORTED WITH.

shall have all the common law jurisdic- it held that the county courts of this in quality and quantity which the deed

IN A REASONABLE TIME - WHAT WILL EX

tion which pertains to all classes of ac- State, as organized under the Constitu- purported to convey, that is, a fee simple
CUSE A CARRIER FOR NOT DELIVERING

tions. It is enough that it has common tion of 1848, had no jurisdiction to grant title. As it is conceded that he did not
IN USUAL TIME - RELIEF GOODS HAVE THE

PREFERENCE.
law jurisdiction ."

naturalization, is in conflict with those have a fee simple title , it isclear that the

In Morgan v. Dudley, 18 B. Monroe,693 , authorities, and that it should be over covenant was broken and that the plain : 10, 1871,4 car loadsof apples, at Vandalia, Mich.
1. The plaintiff in the court below shipped,Nov,

the court, in an elaborate opinion , said : ruled and so modified as to conform to tiff was entitled to recover. See Kincaid to their agents in Minneapolis. The apples were

" The act ofCongress, in designating the the construction generally given to the v. Brittain, 5 Sneed, 119. transferred by the defendant at Chicago to the

State courts that have authority to admit act of Congress upon thesubject of natu The question is as to the measure of next carrier Nov. 17, and arrived at Miuneapolis

aliens to become citizens of the United ralization,which ,under the Constitution, damages. It appears that the bargainor frozen after leaving Chicago on or about the 21st

States, does not describe them as courts should be uniform . The construction of claimed the dower interest of Sallie E. of November : that before the fire of Oct.1871,

of general common law jurisdiction, but the act should be, as far as practicable, Bruce, and it is not shown but what bis Vandalia and Chicago was 24 hours: that at the

as courts having common law jurisdic. uniform by the decisionsin the several title to this extent was good. Theques- time this shipment wasmade the average run

tion ,and consequently embracing all that States, inorder that naturalization of tion is , was the plaintiff authorized to ning timewas ten days in consequence of theroad

has either limited or general common aliens, valid by the decisions of the courts treat the failure as entire and recover the Chicago fire. Theappleswere carried in seven

law jurisdiction ." of one State, may not be declared invalid the entire purchase money, or was he days. Held ,

In Ex parte Gladhill, 8 Metc ., 168, it by thecourts of another State.
bound to retain whatever title was ac First.That they were transported within a rea

was held , ChiefJustice Shaw delivering It seemsclear, upon authority, as well quired to the
life estate and recover the sonable timeunder the circumstances of the case.

the opinion of the court, that the police as upon construction of the federal stat. difference in value between the fee rim . tute unreasonable delay can not be determined

court of Lowell, beingacourt of record, ute, that the courts designated in the act ple titletothewhole and the life estate bycomparison between the actual eimewaed

having a seal and clerk, and being vested of Congress, which have jurisdiction con- in such part as was conveyed by the two given points under usual and ordinary cir

with all the civil and criminal jurisdic- ferred upon them to hear and determine decree ? Or, in other words, to recover cumstances. The proper question would be what

tion of justices of thepeace, was a court applications for naturalization, need not the purchase money paid and interest or was the average running time under the extra

of common law jurisdiction within the possess general commonlawjurisdiction the value of the life estate ? It is settled thetime of the alleged delay ? And, then, to as
ordinary and unusual circumstances existing at

meaning of the act of Congress, with overall classes of actions, but must be that the measure ofdamages is the con certain whether the goods in question had been

power to admit aliens to become citizens courts of record for all purposes, possess- sideration paid with interest, where unreasonably delayed beyond such time.

of the United States. ingpowers incidentto such courts, with there is an entire failureof title, or,as was sending forward goodsin the order received ,and

In the People v. Pease,30 Barb.,588, common law jurisdiction overall subjects said by Judge McKinney in Kincaid v. giving relief goods the preterence: that the law
one questionwas whether the County uponwhichtheyhaveauthorityto ad- Brittain, 5Sneed,where the purchaser is not so unjustand harsh as to punish a common
Court ofNew York hadjurisdiction,un judicate, and must exercisetheir powers hasan election to treat it as such . And the circumstavces,but rather commends and ap.

derthe act of Congress in matters of nat. accordingly to the course of the common in the latter case the effect of a recovery proveswhatwas done.
uralization . Thecourt said : “ The coun- law. of an equivalent in damages would be to

Fourth . Even ifthere was unnecessary delay

ty County Court has common law juris Our conclusion is, that the Criminal entitle the bargainor to a re - conveyance would not, by reason thereof, be liable for the in
between Vandalia and Chicago, the defendant

diction in the revision of all judgments Court of the County of St. Louis is such of whatevertitle had passed by the deed , jury which theapples sustained by freeziug while

given injustice's court. Thecourt ofap- a court, and,itbeing shown to have and this, ifrefused, a conrt of equity in the custodyofthe nextcarrier.- [ED.LEGAL

peals is a court of general common law common law jurisdiction ” withinthe would enforce,andperhapsthe effect of Newe.]

jurisdiction, and yet it has no original meaning of the act ofCongress in relation such recovery of damages would be by
MARSTON, J. – Defendants in error

jurisdiction . The county court, as an to naturalization, it was therefore com- operation of law to vest the title in the brought an action against the railroad

appellatecourt,is in likemanner a court petent to admit defendant to all the rights bargainor ,without more, that is,such company to recover damages claimedto
having common law jurisdiction.” Allu- ofcitizenship. title aswas conveyed. See also Rawle on arise from unreasonable delay on the

sion is made, in the opinion of the court, Thejudgment of theCircuit Court must Cov., p. 76, et seq. part of the company in carrying apples

to a decision made by Justice McLean of be affirmed . It is not clearly shown , however, in from Vandalia,in this State, to Chicago.

the Supreme Court of the United States, Judgment affirmed . what cases the purchaser has the right It appeared that plaintiffs in the court

holding that the probate courts of the to treat the failure of title as entire. “ In below shipped , November 10th , 1871 ,

several courties in Onio had jurisdiction BREESE, J.—I do not concur in this Rawle on Cov., p.88, et seq., treating of four carloads ofapples consigned to
in naturalization proceedings, which is opinion. the covenant of seizin it is said : “ It is their agents at Minneapolis, in the State

said to have been publishedin the Law C. W. & E. L. Thomas, for appellant. well settled that while upon a total of Minnesota ; that the apples were

Gazelle, but we have not been able to find G. & G. A. KOERNER, for appellee. breach ofthis covenant, a purchaser may, transferred by defendants, at Chicago, to

the case reported anywhere. as a general rule, recover the whole con- the next carrier November 17th , and ar

In Ex parte Burkbart , 16 Tex . , 470, it SUPREME COURT OF TENNESSEE. sideration money ; so, where there is a rived at Minneapolis on the evening of

was declared that the county courts of KNOXVILLE, JULY 19, 1875. partial breach he may recover pro tanto. Nov. 22d, badly injured by frost, having

that State, though of limited jurisdiction ,
JOSEPH Ruous, in error, v. M. C. YOUNGLOVE.

Thus in the early case ofGray v. Briscoe, been frozen while in transit from Chica

yet had common law jurisdiction within
one covenanted that he was seizin of go on or after Nov. 2lst.

the meaning of the act of Congress .
COVENANT OF SEIZIN - BREACH OF:-- A deed pur: Blackacrein fee simple, when in fact it It also appeared, and was not disputed,

In Mills v. McCabe, 44 Ill . , 194 , it was

porting to convey the absolute estate in land in

tee , the legal meaning of the covenant of seizin was copyhold land ,and the jury were that the tracks of the railroad company

held that the“ Marine Court of the City therein was that the makerof the deed had the directed to give damages according to were in good condition ; that the com

of New York ” was not a court of record very estate in quality and quantity which the the rate atwhich the court valued fee pany had abundantrolling stock ofevery

within themeaning of theact of Congress he didnot have a fee simple title the covenant simple morethan copyhold land. So, kind to do all its business, and that it

conferring jurisdiction upon State courts was broken and theplaintiff was entitled to re- where in a case in New York ,the parties had no difficulty in moving, storing and

to admit aliens to citizenship. That court cover,

was created by statute,its jurisdiction damages is the consideration paid with interest mises , and a fee in the remainder,it was ber 8th, 1871. That on the 8th of Octo

SAME MEASURE OF DAMAGES.— The measure of bad a life estate in four-sixths ofthepre- taking careoffreight previous to Octo

defined, and , as we understand, was a where there is an entire failure of title, or where held in an action on the covenant for ber a fire originated on the West side of

court of record for somepurposes, but the purchaserrchaserocolectisnotoutreat itasesuch: seizin,that thedamages should bemea. the cityof Chicago, and that about three

not for all.The proceedings on trial enant at law ,withouta rescission or offer to re suredby deducting the valueof the life hundred acres of the city were burned

were informal, the pleadings oral, and, in scind, he can only recover to the extent of the estate from four- sixths of the purchase on thatand the next day; that the de.

technical strictness, there was no judg; pemaining in forceas tothepart to which the money, and without interest, as there pots belongingtothecompanycaught
ment roll . De La Faniers v. Jackson , 4 title does not fail. was no one to call upon the plaintiff for fire from the surrounding buildings and

E. D. Smith , 477. M'FARLAND, J. This action was brought undue profit . So where a tenant for life were destroyed, as were also the tracks

It was in 'view of the fact that the by Younglovs upon the covenants of having conveyed with covenantfor seizin within three thousand feet of the depots,

courts of New York had thus character. seizin and warranty of title in a deed in fee, the purchaser was held entitled and also the tracks in the freight depots,

ized the “ Marine Court,” declaring its made to bim by Ruohs for a tract of land to recover the consideration money, de- thus rendering it impossible for the com

proceedings in part oral, that this court, l in Chattanooga, both ofwhich covenants ducting therefrom the value of the life pany to receive any fretght, having nei
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ther freight-houses to receive it in or days was the average time actually re. Secondly, that the party who was so upon an examination of, or inquiry into ,

tracks to handle it on. That the com- quired to carry freight between thesame placed used all practicable endeavors to all the concurring circumstances which

pany immediately made all possible ef points, and it was in possible for the surmount the difficulties which already may have assisted in producing the in

fort to temporarily replace their tracks company to carry it in two days. Should formed that necessity, and which on jury, and without which it would not

and buildings, drawing, for snch pur- the company, under the facts as present- fair trial , he found insurmountable. I have occurred. To do so would only be

pose , their force of men from the east ed, be liable for unnecessary delay in do not mean all the endeavors which to involve the whole matter in utter un

and west ends of their road. It fur- each case wheremore than two days was the wit of man, as it exists in the acutest certainty, for when once we leave the

ther appeared, and was not disputed, taken to transport freightbetween these understanding,might suggest, but such direct, and go to seeking after remote

that large numbers of people in Chi- points ? To so hold would be to render as may reasonably be expected from a causes, we have entered upon an unend

cago , after the fire, were suffering and the company liable in every instance, fair degree of discretion and an ordinary ing sea of uncertainty, and any conclu

destitute, and that in order to relieve and that for a delay caused by circum- knowledge of business. Thirdly , thatall sion which should be reached would de

their immediate wants it became neces- stances over which it had no control. this shall appear by distinct and unsus- pend more upon conjecture than facts.

rary to send clothing, provisions,build The position taken by plaintiffs (de pected testimony, for the positive in Lord Bacon said : “ It were infinite

ing material, hardware,stoves ,and other fendants in error here ) , would make it junctions of the law , if proved to be vio . for the law to consider the causes of

necessary supplies, known as relief the duty of the company to carry and lated , can give way to nothing but the causes, and their impulses, one of an

goods, forward , which made the freight deliver freight with the same rapidity, clearest proof of the necessity that com: other ; therefore, it contenteth itself

business threefold greater than it had during the time of these extraordinary pelled the violation.” And it is also said with the immediate cause, and judgeth

been before the fire ; that the company occurrences, that it did previous thereto, to be a general rule, admitting of ample of acts by that, without looking to any

under these circumstances immediately and hold it responsible for the delay if practical illustration, that, “ where the further degree.” Bacon's Maxims.

issued orders ,as soon as they were able it did not. But the company found it law creates a duty or charge, and the The following cases are so directly in

to carry any freight, to give reliefgoods impossible, withoutany fault on its part, party is unable to perform it , without any point, and the reasoning therein so satis

the preference, next in order fruit and so to do. The destruction of the tracks default in him , and has no remedy over, factory, that a reference thereto will ren .

perishable property , and then general and depots utterly prevented the com- then the law will , in general, excuse him . der any further discussion unnecessary .

merchandise. pany from handling freight with its ac Paradine v. Jane Alleyn , 27 , cited per Denny v. N. Y. C. R. R. Co., 13Gray,481 ;

It also appeared that at the time the customed rapidity, and caused a block. Lawrence, J. , in 8 T. R., 267 ; Evans v. Railroad Company v . Reeves, 10 Wall.,

apples in question were received by the ade along the entire line. Circumstances Hutton , 5 Scott, N. R. , 670. This case 176 ; Morreseri v. Davis ,20 Penn . St., 171 ;

defendant, its line of road was greatly beyond their control prevented, and the comes within the principles quoted . and Hoaaley v.Northern Transportation

blocked by an accumulation of freight law does not seek to hold any one re- Here was a necessity which the law Co., 115 Cass , 304.

occasioned by the causes already stated ; sponsible, upon the ground ofnegligence, would respect . It was not created by The court, therefore, should have giv

that previous to the fire, the running for not doing that which it was practi- the company's own act, but by a power en defendant's eleventh request to

time of freight trains from Vandalia to cally impossible to do. which proved to be beyond the control charge. We think the court also erred

Chicago was about twenty-four hours ; It was urged, however, that it was the of man. The company used all practica in refusing to give defendant's twelfth

that at the time this shipment was made duty of the company to send forward ble endeavors to surmonnt the difficul. request.

the average running time between the freight in the same order in which it was ties which formed that necessity,and all This request was based upon the as

same points was ten days, on account of received ; that there should have been this appeared by distinct and unsuspect- sumption that the Chicago & Northwest

the fire and great increase of freight, and no discrimination made, no preference ed testimony . We are all of opinion , ern R R. Co. was guilty of negligent de

that the apples were carried in about given, between the classes of freight re- therefore, that from theundisputed facts lay in carrying the apples,after delivery

seven days. ceived by the company for transporta in this case there was not only no unrea to them by the defendant, and the court

Under facts as stated , the de’endant tion . sonable or unnecessary delay in the was requested to charge, in substance :

denied that there was any unreasonable After the fire large quantities ofgoods transportation of the apples, but that If the jury should find that without such

delay on its road, and insisted that, hav- were being sent forward, by relief socie- the same were carried within the then delay the damage would not bave occur

ing completed the carriage of the fruit ties from all parts of the country for the average time of carrying freight be . red, then the plaintiffs could not recover.

over its road , and delivered it to the purpose of both preventingand relieving tween Vandalia and Chicago, and that It is somewhat difficult to conjecture

next carrier in good order, in no event the great suffering and distress which the jury should have been so instructed. upon what theory the request was refus.

could it be held liable for the alleged in- did exist, and otherwise would have ex Admitting, however, that there was ed . If the jury should find that there

jury to the property , occurring while in isted among the people, who had , by a unreasonable delay between Vandalia was negligent delay on the part of the

transit , and in the custody of the next great public calamity, suddenly been left and Chicago, would the defendant, by carrier to whom defendant delivered the

carrier.
without proper clothing or houses to reason thereof, be liable for the injury apples, and that without such delay the

Was there, then , under the circum- shield and protect them from the inclem which the apples sustained by freezing injury would not have occurred, then

stances stated, any unreasonable delay , encies of the season , or sufficient provis . while in the custody of thenextcarrier ? clearly, this defendant should not be held

on the part of the company, in the car. ions to prevent many of them from immi In Clark v. Moore et al . , 3 Mich . , 62, it responsible for an injury caused by the

riage of these apples between Vandalia nent danger of starvation . So urgent was said : “ No damagesare everrecover. negligence of others, over whom it had

and chicago
was the demand for supplies, that relief able in actions ex contractu , unless they no control.

Railroad companies are bound to have societies sprung up as if bymagic, all over are shown by the party claiming them Take the case of fruit during the sum

all reasonable and necessary facilities the country . The people promptly re to be the natural and proximate conse mer season , shipped at San Francisco

and appliances for conducting and carry- sponded to their calls , and the necessary qnence of the breach complained of. Of for New York . During the transit it

ing on the business in which they are supplies of all kinds were sent forward course, each of the circumstances which passes over several different lines of

engaged in a prompt, skillful and careful in such abundance that railroad compa- concurred with the breach in producing railroad. There is a delay of two days

manner. It is their duty tokeep and nies, crippled as they were by the fire, the damage , and without which it would on each line, and in conseqnence of the

maintain their tracks in agood condition found it difficult to promptly carry and not have happened , is a part of its cause, entire delay, the fruit, onreaching the

and state of repair ; have a sufficient dispose of their freights. " Relief goods, and if any of these concurring circum- ultimate consignee, is found badly dam

supply of rolling stock to carry , and suit- therefore, were given thepreference, and stances are so far out of the ordinary aged . Is the first carrier to be held re

able depots to receive, the usual and or the companies would have been justly course of nature, or of human affairs, sponsible for theconsequence of the en

dinary quantity of freight offered them chargeable with public condemnation that they cannot fairly be presumed to tire delay ? Such a rule, to say the least,

for transportation , or which might rea- had they refused to give a preference to have been contemplated by the parties would savor very much of harshness,

sonably and ordinarily be expected. and carry all such goodsoffered for trans- at the time of making the contract, then and if carried out to its legitimate re

They are not bound, however, to be pre- portation, under the circumstances . the damage is not the natural result of sults, would, we think , end in absurdity .

pared for unusual and extraordinary Although the company had suffered the breach , and is , therefore, not recov. Suppose the fruit shipped at San Fran.

contingencies, which no ordinary pru- very great injury by the fire, yet it was erable .” This rule has been since re. cisco was consigned to the European

dence or foresight couldreasonably fore- doing all in its power to repair the dam- peatedly followed . market, and each different carrier

see or anticipate, and where an unusual age as promptly as it could , and at the The contract which the defendant through whose hands it passed delayed

contingency hasarisen ,which, unexpect- same time making every effort to carry entered into, in this case , was to carry it somewhat, and thatin consequence of

edly , largely increases the business, or forward all goods received, making, the property safely, and deliver it, with the combined delay, the fruit on arriv.

preverts, as in this case, the handling of however, a just, proper and highly com- in a reasonable time, to the next carrier ing at its destination was found injured ,

freight in so prompt and expeditious a mendable discrimination in favor of that at Chicago. The only breach of this or arrived during a riot and was wan

manneras the company formerly had been class of goods,which would alleviate the agreement complained of was the failure tonly destroyed, should the first carrier

accustomed to do, thecompany cannotbe suffering and distressed . The law is not to deliver within a reasonable time. be held responsible for the entire loss ?

charged with unreasonable delay for not so harsh and unjust as to punish a com- Are, then , the damages claimed the nat. To so hold, there should be something

carrying freight inthe sametime it had moncarrierwhomakes such a discrimi. ural and proximate consequence of such in the undertaking oragreement into

done previous to such contingency. nation , under the circumstances, but breach ? We think not. " To be so , the which the company entered to show

In other words, what would or would rather commends and approves what loss must be immediately connected with that it contracted with reference to such

not constitute unreasonable delay , can
was done .

the supposed cause of it. The loss in an enlarged liability . In other words,

not be determined by a comparison be While, therefore, it may be true as a this case might or might not have oc- such an injury would not be the natural

tween the actual time and what had general proposition, that it was the duty curred, even had there been no delay . result of thedelay on the part of the first

been the average running time between of the company to forward freight in the If. in the ordinary course of events, a carrier, but the result in part ofthecom

two given points, under usual and ordi- order in which it was received, yet, in certain result usually follows from a giv- bined delay . It would not, therefore,

nary circumstances. The proper ques . this case, there was a great public neces en cause , then we may well consider the naturally result from the breach on the

tion would be, What was the average sity to which all general rules must bend , immediate relation of the one to the oth part of the first carrier. Nor could such

running time under the extraordinary making it the imperative duty of the er to be established. Cold , freezing a result have been contemplated by the

and unusual circumstances existing at company to give relief goods a prefer. weather does not, however, in the ordi- parties at the time of entering into their

the time of the alleged delay ? And then ence. nary course of events, follow from mere agreement.

to ascertain whether the goods in ques “ The law itself and the administration delay . Such is not the natural and di As the view we have taken of this case

tion had been unreasonably delayed be of it, ” said Sir W. Scott, 2 Dods, 323-4, rect result of the delay. It is true that will be decisive upon a new trial, wedo
yond such time.

must yield to that to which everything in certain climates and at certain sea- not consider it necessary to discuss the

It appears, in this case , that the aver. must bend - to necessity ; the law, in its sons, such an injury would be much other questions raised .' The judgment

age running time between Vandalia and most positive and peremptory injunc- more likely to result from delay ; while, of the court below must be reversed

Chicago, when these apples were ship . tions, is understood to disclaim , as it at others, there would be not even a with cosants, da new trial granted .

ped, was ten days, while the timeoccu- does in its general aphorisms, allinten- possibility of such a result following. It

pied in carrying andtransferring the tion of compelling to impossibilities,and is very evident,therefore, that aswe ap THE CITY MARSHAL . - R . E. GOODELL

apples did not exceed seven , thus show the administration of laws mustadapt proachthe one or the other, we must hasbeen nominated by Mayor Colvin

ing not only that there was really no that general exception in the considera- enter upon debatable ground, where it

delay in this case , but that these goods tion of all particular cases. In the per- would be very difficult, if not, indeed, for City Marshal. This is one of the

were given a preference, and were car- formance of that duty, it has three points impossible, to say what the result of a very best nominations ever made by

ried through in an unusually prompt to which its attention must be directed. given delay would be. Where fruit is to Mayor Colvin, and it is to be hoped

and expeditious manner, under the cir- In the first place it must see that the na- be carried a long distance, especially in

cumstances. Look at the result ofthe ture of the necesity pleaded be such as such a country as this, wherethe climate thatMr. Goodell’s nomination will be

doctrine, contended for by plaintiffs, if the law itself would respect, for there is so changeable, it would asfrequently confirmed at the next meeting of the

carried out. The usual and average time may be a necessity which it would not . result that delay would be the cause of Council. He will make an able and

for carrying freight, before the fire, be. A necessity created by a man's own averting such an injury as of contribn-efficient Marshal,and manage the police

tween Vandalia and Chicago was two act, with a fair previous knowledge of ting to it. It maybe true thathad there force for the best interests of the entire

days. Owing to the destruction of the the consequences that would follow, and been no delay whatever, on the part of

company's tracks and depots, and the under circumstances which he had then defendants, the loss would nothave hap- city, and to the satisfaction of the law

large and sudden influx of business, ten la power of controlling, is of that nature. pened. The law , however, cannot enter labiding tax - payers.

1
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CHICAGO LEGAL News. pugnancy or inconsistency wouldresult thefollowing:In Huntv. State,677,itinthe face of JudgeDrummond's opinion

AT Nos . 161 AND 163 FIFTH AVENUE.

TEBM8 :

PENDING IN STATE COURT.

mit aliens to citizenship. The most im . /by the faculty , students are selected to chariot drawn by two doves. This , sugʻ of remark that Chief Justice CHASE and

tion of 1848 did not have jurisdiction to Thereare 56 cases stated in this pamph- | thoroughly sensible ideas.

from so interpreting it ; that the proba- is held to be error for a judge presiding and injunction, how the city can sell this

ble intention of the testator cannot be at a criminal trial to limit the prisoner's property. We published this opinion in
Ler bincit .

taken into account. A testator gave all counsel to forty minutes for his argu- 1 CHICAGO LEGAL News,427. Thelearned

his real and personal property to his wife ment. In Hilderbrand v. The People, judge held that there was a dedication

MYRA BBADWELL , Editor .
for life, with power to dispose of it 435, where the prosecutor took a drink at of this property to public use subject to

"amongst our children ” by will ; and a bar and handed a fifty dollar bill to the the condition that it was to be " public

CHICAGO : NOVEMBER 27, 1875. should she make no will , the property bar-tender, who took it and refused to ground forever to remain vacant ofbuild

to be divided “ equally botween my chil- give change, it was held to be larceny . ings,” and that the fee, subject to the

dren by her.” At the time of making In Beck v. Allison , 431 , it is said that dedication ,was still in the United States.
Published EVERY SATURDAY by the

the will he had two illegitimate children equity will not enforce specific perform- We should like to know by what author
CHICAGO LEGAL NEWS COMPANY,

by her, whom he had always treated as ance of a covenant in a lease ,on the partity the Council can sell the land of the

his own ; he never had any other child ofthe lessor, to repair damages by fire. United States. This injunction has re

-TWO DOLLABS per annum, in advance dren by her. It was held , reversing the In Stanly v. State, 605, it is held : the mained in force ever since September,

Single Ooples, TEN CENTS.
judgment of the court below, that the bringing into Ohio, by the thief, of goods 1869. The railroads havenot even dared

illegitimate children werenot the objects stolen in the Dominion of Canada, or to present the question to the Supremo

We call attention to the following opin- of the power and could not take, in de other foreign country, is not larceny in Court of the United States, as they un

ions, reported at length in this issue : fault of appointment ; and that subject Ohio. In Conyers v. State , 687, it was doubtedly would have done before this

PURCHASE OF GRAIN - DRAFT - BILL OF to the life estate of the wife, the prop- held on the trial ofa keeper ofa billiard if they believed the injunction could be

Lading—INVOICE .—The opinions of the erty was not disposed of by the will. table , charged with permitting a minor dissolved.

Supreme Court of the United States, by PLEA IN FEDERAL COURT OF PRIOR ACTION to play billiards at his table without the

REDUCE THE RATES OF POSTAGE ON

STRONG , J. In a case where a firm re
consent of the parent or guardian of the

quested a commission house in Milwau The United States Circuit Court for minor, the burden of proving that the Third CLASS MATTER. — Every lawyer,

kee to purchase a quantity of wheat, the district of Iowa, in Brooks v.Mills parent or guardian did not consent is every clergyman, every literary man ,

every publisher, every reader of books

which the commission house did, and Co., 2 Central Law Journal, 719, held upon the State .
in the United States, is interested in

consigned it to the cashier of the Milwau- that a plea to an action pending in the RePORTS OF Cases ARGUED AND DETER- baving the rate of postage on third class

kee Bank, and handed over to the bank Circuit Court of the United States, which MINED IN THE CIRCUIT COURT OF THE

the bills of lading as a security for the sets up the pendency of a prior litigation

UNITED STATES FOR THE SECOND CIRCUIT. matter reduced one-half, which will

drafts drawn against it,and sent invoices in a state court within the same district,

By Samuel Blatchford, Judge of the bring it down to the old rate, where it

District Court of the United States for was before the express companies suc

to the firm that requested to purchase between the same parties and upon the theSouthern District of New York. ceeded in doubling it. Every person who

the wheat. There are several important same subject matter, is a good plea in Volume XII. New York : Baker, Voor.
questions of commercial law settled in abatement ; but if the plea on its face bis & Co., Publishers,66 Nassau'street, orders a book or package of blanks to

discloses that the parties to the litigation

1875. For sale by É. B. Myers, law be sent by mail has to pay just twice as

this opinion . bookseller, Chicago. much postage as formerly , and as a con

INFORMATION FOR HAVING DISTILLED in the State court are not the same as

This volume commences with cases of sequence a large proportion of such pack

SPIRITs in Possession, ETC.—The opinion those totheaction inwhichthe pleais April,1874,and ends with cases of June, ages are sent byexpress. The govern
of the United States Circuit Courtfor the filed, the defendant will be ruled to

1875. We think some of the opinions ment, when it has a monopoly of carry

western district of Missouri, by DILLON, answer.
could be pruned and made to occupy less ing mail matter, ought certainly to be

J. , as to what are sufficient allegations in tban one -half the space. That they able to carry it as cheap as express com

an information for having distilled spir Recent Publications .
would be more valuable to the profession panies. Let the people take this matter

its in possession with the intention of Union COLLEGE OF Law - Moor Circuit if moreauthorities were cited. Judges in hand and see that the old law is re

evading the payment of the taxes there Court. Rules and Cases. Judge - a who deliver opinions orally , and have stored.

on . Member of the Faculty. By Professor them taken down in short hand,are apt to

Van Buren Denslow . Chicago: Legal extend them to an unreasonable length . VICE PRESIDENT WILSON.- Vice Presi

NATURALIZATION OF ALIENS - COUNTY
News Company. October, 1875.

Courts MAY. — The opinion of the Su

The cases of this circuit involve as great dent HENRY Wilson died in what is

This is a pamphlet of thirty -six pages,

premeCourtofthis State by Scorr,J.,hold.writtenbyProfessorDenslow , for the other in the United States,and itsjudges the senate wingof the capitol ,at an

a variey of important questions as any known as the vice president's room, in

ing that a record of naturalizatlon made

use of thestudents of the Union College are able and experienced ,which makes early hour on Monday of this week. It
by a court of competent jurisdiction , can

not beimpeached in a collateral proceed for thesenior and the other for the jun- valuable of the many federal reports.
of Law . There are two moot courts, one this series of reports one of the most can truly be said of Mr. Wilson that he

was a great and good man . For the last

ing, by showing that the preliminary ior class. They are entitled , “ Moot cir

steps required by law havenot in fact cuit court of the senior (or junior) class The LOVES OF A LAWYER : His quandary ,

twenty years he has been one of the

been taken, as where it is alleged that of the Union College of Law .” Each

and how it cameout. By Andrew Shů: foremost leaders in the cause of liberty

man , editor Chicago Evening Journal, and equal rights. He believed that

the person had not, at the time of the
court organizes on the first Wednesday Chicago : W. B. Keene, Cook & Co. every citizen of lawful age, without re

naturalization , resided one year in the 1875.
of the term by electing from its own

State in which the naturalization took class two associate judges, a clerk- and

gard to sex or color, should have a voice

The first thing, upon opening the vol in the management of the government

place; that the criminal court of St. Louis

sheriff.Statements of facts are prepared ume, thatmeetstheeyeisCupidinhis and theselection ofofficers. It is worthy
county, Missouri, has jurisdiction to ad

personatethe respective parties named gestiveas itmayseem, is simply an in: Vice PresidentWilson, whowere strong

portant portion ofthisopinionis that in the statements, and the suits are sight into the contents ofthe book. It woman suffragists, should both die in

which overrules the doctrine laid down brought and defended in the names of is a story with a good deal of love in it
office.

in Knox Co. v. Davis, that the County such students.Someof the most spirited as its nameimplies, and yet brimful of

Court as organizedundertheconstitu- contests take place in these moot courts. good suggestions, capital hits, and most

GENERAL ALBERT ERSKINE . - We regret

In typo to have to announce that General ERS

admit aliens to citizenship. TheCourt let. it may be obtained of Professor graphical appearance, it is all one can kine,deputy clerk of the United States

say the construction of " the act should
Denslow. Price, 30 cents.

wish for; it is very handsomely gotten up , District Court in this city, while attend

be, as far as practicable, uniform by the and we predict for it a large sale , espe- ing to his official duties, about twelve

decisions in the several States, in order
THE AMERICAN REPORTS : Containing All

Decisions of General Interest Decided clally when we remember it is produced o'clock on Monday, was, without any

that naturalization of aliens, valid by the in the Courts of Last Resortof the Se by one of Chicago's favorites - a man warning whatever, seized with an apo

decisions of the courts of one State, may veral States, with Notes and Refer- most highly esteemed by the citizens of plectic stroke, of which he died the fol

not be declared in valid by the Courts of
By Isaac Grant Thompson. the Garden City . lowing evening. General ERSKINE was

Vol . XV. Containing all Cases of

another State . " BREESE, J. , does not con born in Bristol , Maine, and came to the
general importance in the following

cur in the opinion .
Reports : 9 Bush ., ( Ky .) ; 47 Georgia ; INJUNCTION DissolVED. – On Tuesday west about twenty years ago. He served

COVENANT OF Seizin - BREACH - Meas 49 Georgia ;50 Georgia ; 4 Houston , Judge Farwell, of the Circuit Court, through the late war with distinction as

(Del. ); 44 Indiana ; 45 Indiana ; 46 In
URE OF DAMAGES. — The opinion of the

colonel of the Thirteenth Illinois Cav.

diana ; 10 Kansas ; 11 Kansas ; 12
dissolved the injunction which prevent

Supreme Court of Tennessee, by McFar
Kansas ; 111 Massachusetts ; 115 Massed the county from paying Otto Peltzer alry. For gallant services he received ,

LAND, J. , as to the measure of damages achusetts ; 27 Michigan ; 28 Michi. $ 45,000 for his abstract books, which had at the close of the war, a brevet brigadier

upon breach of a covenant of seizin . gan ; 56 New York ; 57 New York; been purchased by order of the county generalship. He entered the government

24 Ohio St.; 74 Pennsylvania St. ; 75

CONNECTING LINES. - The opinion of the Pennsylvania St. Albany : John D.

commissioners. Judge Farwell held service after his retirement from the army

Supreme Court of Michigan , by MARS Parsons, Jr. , Publisher. 1875. that the county board had the authority and was appointedchief clerk in the of

J.
This is a valuable series of Reports. to make the purchase, and that the court fice of General M. R. M. WALLACE, then

The cases selected are the cream of those had no right to interfere with their dis- assessor of internal revenue for this dis

NOTES 10 RECENT CASES.

published in the State Reports. We cretion , unless in case of fraud , etc. Mr. trict. Afterwards he held a position of

think , however, that the author claims PELTZER, soon after the injunction was
trust in the Chicago post office. About

too much when he says that the present dissolved , received his money.
three years ago he was appointed to the

volume contains all cases of any general
clerkship which he held up to the time

The House of Lords in Dorin v. Dorin , importance in twenty-one volumes of THE LAKE FRONT.—The sale of a por
of his death. He was a cousin of Judge

33 L. T. Rep. N. S. , 281, held that the State Reports. Mr.Thompson is an ex- tion of thelakefront is now being agi- Drummond, of the United States Court.

word children ,” used in a will, prima perienced and skillful reporter. His tated by the Common Council of this he possessed a cultivated mind,was gen
General ERSKINE bad a host of friends ;

facie means legitimate children, unless, head -notes are short, clear and accurate. city. It is said the railroads are anxious tle in hismanners,and exceedingly warm

when the facts are ascertained, some re - l of the cases in this volume we notice to purchase it. We are at a loss to see , hearted and sympathetic.

ences.

ΤΟΝ ,,

WILL - GIFT TO CHILDREN-ILLEGITIMATE

CHILDREN NOT INCLUDED.
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UNION COLLEGE OF LAW.

erroneous.

THE LIMITS TO THEJURISDIC- be a matter of someinterest . There is class of cases being within his jurisdic. of Commons issued awarrant for thear

TION OF COURTS. one instance in regard to attacking juris- tion.
rest of the sheriffs for contempt of their

dictional questions collaterally, which is No person is liable in a civil action for authority in ordering the sameto be pub

LECTURE BY A. M. PENCE, ESQ ., BEFORE THE an anomaly, and I call your attention to what he has done as a judge, while act- lished , as was done by the Hansards. A

it. An actof Congress provides that full ing within the limits of his jurisdiction ; habeas corpus wassued out by the sheriffs

faith and credit shall be given in each but if persons having a special or limited before the Queen's Bench. The attor

[ Continued from page 71.1 State to the records and judicial proceed- judicial authority do any act beyond the ney general directed the sergeant-at

Andif such decree is not reviewed by ings of every other Stateasare given to scope of theirauthority,they makethem arms to make a general return ; that he

writ of error or appeal, that the title ob themin the State wheretheproceedings selves trespassers. Every such tribunal held the bodiesof the sheriff's by virtue
tained under such a decree will be good arise . But it is held that any court may decides at its peril.

of a warrant under the band and seal of

and binding, examine into the fact as to whether such And process issuing therefrom is no the speaker, for a contempt and breach of

The test of the jurisdictionofa supe- court ofa sister State actually have juris- protection to the court, attorney, party privilege of the House.
rior court over the subject-matter is this : diction , and go so far as to contradict or officer who innocently executes it. Lord Denman stated it , as clear law ,

Has such court jurisdiction over that the finding of such court by parol, by If the act be done within the limit of that the Court of Queen's Bench could

class of subjects,viz. - to decree a speci- outside evidence. Why such a rule has their authority, although it be done not examine into the validity of the

fic performance - to foreclose mortgages obtained I know not. It is contrary through an erroneous or mistaken judg. commitment, but must presume that

or declare trusts, etc. ? to all analogies. SeeThompson v. Whit- ment, they are notthereby liable to such whatany great court,much more,what

If it has, then it matters little what man, 18 Wall., 457 ; Bimeler v. Dawson , an action.
either house of Parliament, acting on

may be the allegation of the bill. 4 Scam ., 541 . A judgment was rendered by a justice great legal authority(that of the Attor

And when you examine a title de How far is a judge responsible, in case against A. and B., co-defendants, but ney-General Campbell), takes upon it to
pending upon such a sale, you may be heacts without having jurisdiction ? over A. he had no jurisdiction. pronounce a contempt is so , adding, with

sure the title will not fail for want of An action cannot be supported against An execution issued therein, in its graver sarcasm : Indeed, it would be

jurisdiction of the subject matter,al- a judge nor a justice of the peace acting terms leviable on the individual proper- unseemly to suspect that a body acting

thoughthe avermentsof the bill are the judicially , and who hasnot exceededhis ty of either defendant. Held, thejustice under such sanctions as a House of Par.

most meagre, and the proceedingsvery jurisdiction,however erroneous his de was liable in damages for a levy upon liament would , in making its warrant,

Thompson v. Morris, 57 Ill., cision or malicious his motive. Bradley the property of A.
suppress facts which , if discussed, might

333. v. Fisher, 13 Wall. ; 1 Chitty Pl . , 68 A justice of the peace is liable for an entitle the person committed to his lib

And you will also remember, that al It is better that an individual should arrest for contempt, when the act charg. erty ."

though five years have not elapsed since occasionally suffer a wrong, than that the ed as a contempt was committed ata As before stated the chief justice de

therendition of the decree or judgment, course of justice should be impeded time when the justice was not actually cided that the House had no such privi

and hence is subject to a review by writ and fettered by constant restraints and engaged in a trial. See Winship v. lege as tocause the publication, and that

of error, and may be reversed, yet, if a apprehensions on the part of those who People, 51 111., 296. hence, a party could not be committed

title be acquired by judicial sale or oth administer justice. The wantofjurisdiction which renders for a breach of that which did not exist.

erwise by virtue of such judgment, in And the Supreme Court of the United the judge liable , applies to want of juris But the case well illustrates the pow.

the mean time, it will be protected and States, in the case last referred to say in diction either over the person or the ers and limitations of the courts.

stand, although the judgment on which explicit terms, that however malicious a subject-matter. The House having the general power

it is based be reversed afterward . a judge may act, still having jurisdiction, We have before seen that a party may to commit for contempt, the court could

Hence the importance of knowing no action can be maintained against hlm . appear and consent and submit to juris- not inquire into its improper exercise by

what are jurisdictional facts and what A judge is not bound at the peril of an diction of the court when there isno going outside of the record

aresimplyerrors. action for damages or ofpersonal contro- service, but the want of a general juris

But no presumptions are indulged in versy to decide rightin a matter of law dictionovertheoffense can not be since in one ofthe English courts. R.

An amusing case occurred not long

favorof the jurisdictionoverthesubject, or offact, but to decide accordingtohis cured by assent,thatis,aman cannot v.Williams,CountyCourt judgeand
matter of a court of inferior or limited own convictions of right, of which his give jurisdiction to the probate court to

jurisdiction.
recorded judgment isthe test

,andmust try him forburglary .Norcan he give magistrate, wassummonedbefore the

The facts which give jurisdiction must be taken to be conclusive evidence. jurisdiction to thecriminalcourt of Cook magistrates ofRhyl, by EdwardPowell,

appear set out, properly averred in the

billor petition, or thecourt willhaveno troversy there are two sides, and that a judgmentin such a casewouldbe a nul. He appearedbeforetheother magis

Now, it is manifest that to every con- countyto try an action of ejectment. A acardriver,for anassault. That is, he

power, and its proceedings will be a decision infavor of one must beagainst lity and could not be set up in defense trates, and uponcomingin he saw the

nullity. For instance, in the case of a the other, and this extends to every in- in any action.

petition to sell real estate which has de- terest men hold most dear -- to property, When,however, a courthasageneral that theman?"On being informed that
car driver, and asked a police officer : “ Is

scended to heirs, for purpose of paying reputation and liberty, civil and social jurisdiction over the subject matter of a it thedefendant went on to say : “ I
debts of ancestor, it must appear by the to political and religious privileges — to complaint or action , the proper way

was,
for

petition thatall the requirementsof the all thatmakes lifedesirable — and to life defendant to takeadvantageof a want ment in the jail atMold. You interrupt.
sentence youto seven days imprison

statute have been complied with . It | itself. ofjurisdiction over the person is at the edmewhenI was comingtothis court,

must appear affirmatively, or the court If an action might be brought against time by plea.will have no jurisdiction of that special a judge, by a party feeling himself ag And a party who fails to make the and by the Act of Parliament Ihavethe

case , although it has jurisdiction gener- grieved, the judge would becompelled to objection then may beprecludedfrom power to send youto jailwithoutanyev

ally to sell real estate for that purpose. put in issue facts in which he has no in- relying upon it in the future.
idence or anyinquiry whatever. " ' Mr.

Justice Williams then pointing said :Every case in a court of limited juris- terest, and the case would betried before A party cannot be relieved against a

diction must appear by the record tobe someotherjudge, who, in his turn, might sentence for contempt, unless it ahould

“ Take this man to jail." And he was

within the jurisdiction, or it will be a be amenable to the losing party, and so appear that the court pronouncing the

committed for contempt.

nullity, and may be attacked collaterally indefinitely. contempt did not have jurisdiction in
When theother magistrates arrived, al

everywhere. Stow v . Kimball, 28 Ill., The losing party may always aver that the matter.
though Mr. Justice Williams had stricken

93 ; Bree v. Bree, 51 III . , 367 ; Unknown the judge has acted partially or corrnpt A disobedience to the order of a court out the charge against himself with his

Heirs of Langworthy v. Baker, 23 Ill . , ly , and ifthe action was permitted,may will be a contemptonly when the court own hand,theyproceededto try the cause.

489.
offer evidence to prove it, and these had the jurisdiction over the case in It appeared in the evidence that the jus

Youknow thatletters of administra- proofs areaddressed to the court and ju- which the order was made. A proceed- tice had struck Powell overthe face with

tion, or letters testamentary, must issue ry before whom the judge is called to de- ing for a contempt is a collateral action, his whip, on the road, because Powell

from the probate court of the county fend himself, and the result is made to and the jurisdiction of the court can
did not get out of his way . After con

where the party resided at the time of depend not upon his original conviction, only be attacked when there isan abso- sultation theother judgesfound thatthe

his decease . the conclusion of his own mind in the lute want of power in thecourt to enter. assault had been committed, and they

But suppose that a man resided in decision in the original case, as by the tain jurisdiction over the class of sub- inflicted the highest penalty upon their

Sangamon county, Illinois, at the time theory of jurisprudence it ought to do, jects sought to bebrought into adjudica- fellow judge- £5and costs. Mr.Justice

of his decease, but that letters of admin. but upon the conclusion of other minds, tion by the proceedingin which the Williams said, “ I shall not pay.” Says

istration were prayed for in Cook coun- under the influence of other and differ: order was made.
the court, “ In default, there will be four

ty, the petition setting forth that the de- ent considerations. See opinion of Chief Where there is a want of power, the teen days imprisonment."

ceased resided in Sangamon county , or Justice Shaw , in Pratt v. Gardner, 2 decree is void collaterally ; butwhere it The caseshows not only the incorrupt

was silent on that subject, the court here Cush ., 68 . is only meantby the term want of juris- ibility of English courts , but the sequel

would refuse such letters. No one would ever dare to sit as a judge diction, that it would be erroneous to is this : Mr. Powell having been com

But suppose that the petition filed or make a decision if he could be accused exercise the power, and the decree would mitted to jail for contempt, by the offend

stated that he resided in Couk county, of corruption and be called upon to de- be reversed on appeal. It means a want ing justice , the other judges could not in.

when , in fact, he resided in Sangamon fend himself. It would ruin him in es- of equity , and not a want of power. A terfere because each justice had general

county, the court would hear evidence tate and reputation . decision upholding the jurisdiction of a authority to commit for contempt.

and decide upon that question. And if Hence, the law throws a shield around court is entirely consistent with a denial The man remained in jail , and after .

the court decided that he resided in the judge from public policy . If he acts ofany equity , either on the plaintiff or wards brought an action for damages

Cook county at the timeof his decease, corruptly he is liable to impeachment,but any one else. People v. Sturtevant, 9 N. against the judge, because he had no ju

which was a mistake of fact, that would it cannot be permitted that he shall ever Y., 273 ; Davis v. Mayor, 1 Duer., 451 ; risdiction to send him to jail .

give the court jurisdiction over his be called upon to defend himself in an Curtiss v. Brown, 29 Ill . , 231 . I believe that the judge subsequently

estate, and the question could never be action for damages. As to courts of general jurisdiction was compelled to resign his office on ac

raised again in a collateral action. If Courts of review are established to cor- that have the general power to commit count of public opinion against him , be

not set aside by a direct proceeding the rect erroneous judgments. Judges have for contempt, while in session, for acts cause of his illegal acts.

finding of the courtwould be conclusive been impeached for corruption, and that done in their presence, if the sheriff
, in I have stated, that if a court exceeds

upon the world. Fisher v. Bassett, 9 is the only remedy. When the judge has return to a writ of habeas corpus, should its authority the judge becomes iiable at

Leigh, 119 ; Irwin v. Schreiber, 18 Cál., jurisdiction to pass upon the question simply make a general return that he the suit of the party injured , but it is

499 . submitted be is not liable in damages. held the party under a warrant issued sometimes a little difficult to determine

The court had jurisdiction to inquire But courts must act within their juris- by such a court for a contempt, nothing whether the exercise of the power is sim

into its jurisdiction, and although its diction , and if they go beyond or exceed further could be done, and the petition ply erroneous, or whether the judge ex.

decree was wrong upon the fact, yet, it they do become liable . for the discharge wouid be dismissed . ceeds his powers.

whenfound, its finding is conclusive in Thus, if the court of probate should is. Either house of Congress or of the A very interesting case has recently

all collateral proceedings. sue a warrant to arrest a man for murder English Parliament has the authority of arisen in New York city . A party by

And there can be no inspection behind or burglary, and he should be arrested a superior court in such matters. the name of Lange was indicted before

the judgment save by a direct proceed thereon , such judge would be held liable A very interesting case arose before Judge Benedict of the U. S. District

ing. in an action for damages, for he has no Lord C. J. Denman, before referred to Court, for converting to his use certain

But I take it , if the Court of Probate more authority to issue such a writ than that of Stockdale v. Hansard , 11 Ad . & mail bags. The penalty for the offense

in Cook county granted letters in the has any other individual. Ellis, 292. was a fine not exceeding $200, or impris

first case, I mentioned, viz : where the But should a justice of the peace cause As before stated , Stockdale had ob- onment for one year. The court read or

petition showed that the decedent resi- a man to be arrested upon a warrant for tained a judgment before the Queen's construed the penalty, maliciously or

ded in Sangamon county, then in that the sameoffense, he would not be held Bench against the Hansards, who were otherwise I do not know, to be $200 and

case the proceeding woula be a nullity liable in damages, although the charge the parliamentary printers , on account imprisonment for one year ; and upon

and the administrator no administrator. turns out to be unfounded, because the of a parliamentary report, published by conviction sentenced him to <uffer both

I understand that this very question justice of the peace is given such author- them , which contained a libel upon him . penalties . Lange paid his $200,and then

has arisen and is now in the Supreme ity , and he can not be called upon to ac An execution was issued and levied up after eleven days imprisonment, the term

Court of this state, and the decision will count for a mistake in judgment, that I on their property ; whereupon the House | having ended, the court having discover
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error .

ed his mistake, sent for him and resen- CIRCUIT COUR OF COOK CO., ILL. tional security here by his appeal bond. which there were a goodly number pre

tenced him for one year, omitting the OPINION Nov. 17 , 1875.
I don't think I have any right to inter- sent-to interpose in her behalf, but, as

first penalty which had been already
fere with it, and shall overrule your none moved in that direction , the Judge

PERKINS v. PAUL.

paid .
JUDGMENTOF JUSTICE - FILING TRANSCRIPT tice that is a little sharp.

motion , sir, though I think it is a prac

turned his attention to the prisoner,
Thus be paid one penalty, suffered 11

-LIEN ON LAND - EFFECT OF APPEAL ON.

days, and was then sentenced for one A recovered judgment before a justice
A man ought to have a right to have who, as appears, was a kind of religious

year, making hiswholepunishmentin the peace,reworecul execution on the day of time to turn round and take bisappeal, enthusiastofsomesort,and inquired.
in reality, both penalties, and eleven the judgment, had it returned no property found before these liens are accumulated upon

daysbeside, whilst the law provided the judgment in the office of the clerk of the Cir
on ihe day it issued , and filed a transcript of him . But if the statute gives him the

“Madam, who appears for you as your

The womanthat he should suffer only the one or the cuit Court. The defendant appealed the case to right, this court has no right to interfere counsel in this case ?"

other. the Circuit Court, and moved the court to set with it. My remarks, therefore, apply promptly replied , with an air of the ut
aside the record of the transcriptofthe judgment, simply to my opinion that thelaw ought most unconcern, “ Your Honor, the Lord

A habeas corpus was thensued outbe which the court refused todivest mehelolieholding to be amendedin some respects,butyou ismycounseland defender.” “That

Then he applied to Judge Blatchford , plaigeiff which he had acquired by filing the will have togo to thelegislature forthat

transcript. .
and not apply to this court. may be, madam, " responded the Judge,

the Circuit Judge, without relief ; and
Opinion by ROGERS, J. PERKINS &TRUMAN .

then he applied to the Supreme Court
" but he does not practice in this court . "

This case presents a question that I L. C. COLLINS.

at Washington, who releasedhim , upon baverot had occasion to consider before,
-E. M. Haines, in Legal Adviser.

the ground that the court exceeded its and one that Iam not aware has been

jurisdiction in sentencing him to both considered by any ofmy brotherjudges. SUPREME COURT OF ILLINO18 . UNITED STATES SUPREME COURT.

penalties, and having paid one, he was Perkins and others obtained a judg.

entitled to his release, and, especially, ment against Edgar T. Paul, before Jus The following table has been prepared
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was the second sentence of the court, tice Meech, on the5thdayof August last. by Mr. Hamburgher, clerk of the Central Thursday, Nov. 18, 1875.

the term having ended, coram non judice, An execution was immediately issued | Grand Division, showing when cases On motion of R. P.Lowe, Wm . Phillips, of Des

and void .
upon the affidavit filed by complainants, will be called, and the time when Briefs

Moines , was admitted .

You know that a court can not inter- and returned by the constable the same and Abstracts must be filed in each :
No. 49. John Carey, et al. v. Henry T. Brown.

The argument of this cause was continued by

fere to change its judgment after the day, no personal property found” on
ConwayRobinson for plaintiffs, andby T. J. Du

term is past. which to levy an execution . Thereupon
rantfor defendant, and concluded by Conway

Robinson for plaintiffs.

Mr. Lange, who is said to be a gentle the complainants obtained a transcript of No. 50, Isaac N. Bressler v. Nelson Maxson et al.

man , has sued Judge Benedict in the the record of the judgment, execution, This cause was submitted on printed arguments

by Jas. K. Edsall ,of, Illinois, and Wm. M.KilgourState court for a large amount of dam. et cetera , filed it in the clerk's office of
of counsel for the plaintiff in error, and by H. C.

ages for false imprisonment. this court, under the statute authorizing Burchard , of Illinois, for defendants.

No. 57. The Mississippi andMissouri Railroad

The Judge pleaded his privilege as a sucha proceeding, and sued out an exe.

cution

judge, but Judge Van Brunt sustained a

Company et al v. Chas. Cromwell. This cause

upon it. Before the twenty days was submitted on printed arguments by Geo.G.
demurrer to his plea, holding thatthe badexpired from the rendering of the Wright and P. P. Lowe for the appellants, and by

judgment, within which time defendant
plea is bad.

John A. Rogers for appellee.

No. 52. Rufus K. Sewell,administrator and, etc.

We may therefore see a high federal bond before this court, which was ap
had a right to take an appeal and file a V. John Winslow Jones et al . The argument of

this cause was commenced by E. A. Dickerson for

judge mulcted in large damages in a proved,and his appealwas perfected by Rus appellant.

state court, for exercisingjurisdiction fling his transcript and bond in this
Adjourned until Friday at 12 o'clock .

where he had no right. But this is an court. Thereafterand during the pres Friday, Nov. 19.

open question .
ent term of the court, a motion was made

On.motion of P. Phillips, Uri J. Baxter of Grand

Another case has also arisen in New by the attorneys of the appellee to set

Rapids, Michigan, and William J. Johnson of the

District of Columbia , were admitted.

York , with which the public is familiar, aside the record of the transcript in this No. 52.Rufus K. Sewell, administrator, etc. v.

viz : the Tweed case, in wbicb theCourt court, upon the ground that the case bad
John Winslow Jones et al. Theargumentof this

of Appeals of the State of New York been appealed, and upon his insisting

cause was continued_by E. N. Dickerson for the

appellant, and byW.H. Clifford for appellees, and

have attempted to apply the doctrine of that that superseded the judgment be concluded by E.'N. Dickerson for appellant.

the Lange case, in the interest of the low, and that the party had no right to
No. 53. The Town of Venice v . Evander Mar.

dock .

greatest scoundrel on American soil, have his lien which he had obtained by

The argument of this cause was com

menced by Warren T. Warden for plaintiff in
but without success .

filing his transcript in this court contin .

It has been the law, wherever the ued on the dockets of this court, or the
Adjourned until Monday at 12 o'clock .

principles of the common law had ob- records of this court. Monday, Nov. 22.

tained, that a party might be tried for I was very much inclined,when I first Chief Justice Waite announced to the bar that

several misdemeanors at one and the heard this case, and itwasargued briefly
All records for the Term must be filed the court had just received the paintul intelli

same time, and cumulative sentences before me, to sustain the motion at that by the second day of the Term.
gence of the sudden death, this morning. of the

Vice President ofthe UnitedStates, at his rooms,

imposed, one sentence commencing time, suggesting, however, that the term
Notice is also given that the people's in the capitol, and that out of respect to hismem .

when theother ended .Nolegalwriter havingexpired,'I doubted'myauthority . docket isnot enumerated here ; they Ory will now adjourn for theday,withouttran.
has ever disputed the rule, and I believe And thecase went over, but themotion having preference over other cases ; also sačting any business,

Adjourned until Tuesday at 12 o'clock .

that not a single case in England or Am was renewed, or again called np subse- rehearing docket.

erica can be found holding a contrary quently, and is now for my decision . Parties transmitting Records and

doctrine. The same doctrine has just The statute gives that right. In ex. Briefs, will please send sameby express,
TO ATTORNEYS.

been announced by the Supreme Court press terms it authorizes a party upon charges paid.

of Illinois. But the New York Court of obtaining a judgment before a justice E. C. HAMBURGHER, Clerk .

Appeals has chosen to lay down a differ- having his execution issued and returned
It is not strictly true to say, “ all rec

ent rule, fcommencing with Mr. Tweed, “ no personal property found " to levy The Trust Department of the Illinois

and in his interest. It would seem that upon , to file histranscripthere, which, ords forthe Term must be filed by the

the courtmight havecommenced toan- inthe language of the statute, is to have second day of the Term ." Mr. Ham- Trust and Saviugs Bank was organizedto

nounce its new doctrine with some other the effect of a judgment,and uponwhich burghermight haveadded ina note, supply a want of longstanding in the

criminal than Tweed. he is entitled to his execution , and hav- that section 72, Revised Statutes 783,
West. A responsible Corporation which ,

But the infamy of the decision does ing the effect of a judgment, as a matter
unlike individuals, does not die, but has

not consist in this change of a long es- of course it makes a lien upon the real provides that if ten days, and nottwenty,tablished rule,because if the Tweed case estate, and that, I suppose, is thetrouble shall haveintervened between the date perpetuity'; which will receive on de

had been taken to the court of appeals, in this case. That is the reason they want of the decree judgment, or order ap

posit moneys of Estates, or in litigation

by appealor writ of error,and that court to get clear of it. If it is a judgmentof pealed fromandthesitting ofthe Su - awaitingsettlement, orwhich,from anyrea;

lisha rule ,that only

onemisdemeanor made a judgmentin the July term of the preme Court, then the record shallbe son, cannot be invested or loaned on fixed

could be tried at a time, then hemight court,I would have noright,I think, to filed on or before thetenth day ofthe time, and receive and execute trusts, and in

bave been tried anew , upon all these set it aside ; although it was insisted Term.
vest money for estates, individuals and

charges , in separate suits ; but having that, under the statute abolishing writs
corporations.

released him on habeas corpus, which is of error coram vobis and coram nobis, and TO THE MEMBERS OF THE CHICA All deposits in trust department ofthe

a collateral proceeding, he can not be giving this court jurisdiction in such GO BAR.
Illinois Trust and Savings Bank draw 4 per

tried again for the same offense , for if he cases upon motion, this court would
OFFICE OF CLERK SUPERIOR COURT OF cent. interest, and are payable on five days

were put ontrial for the same offense, he have a right. I don't think so. There

could pleadthe former judgment, and was no error committedbythis courtat Cook County,CHICAGO, ILL., Nov. 27TH, notice. Negotiable certificates are issued

defeat the action upon the groundthat all. There was no action by this court. terminate, I would respectfully ask the when desired. DepositsinSavingsDe

noone can be twice put in jeopardy for it is a statutoryprovision -- a statutory members ofthe bar to send tomeby let- partment draw 6 per cent interest upon

the same offense . remedy — a right givenby a statute, ter, or otherwise, a statement of the title the usual regulations.

Tweed having raised the legality of and there is no action of this court re

The bank is located at 122 & 124 Clark
biscommutationsentences inacollater- quiredat all. Under the statuteit has of cause,date of receipt,and the amount

al action,theonlyquestion the courtof simplytobefiled in the clerk's office,in anycausein whichthey are interest- Street; has a paid-up cashcapital of

whether the court of Judge Davis which without any action of thecourt at all, it ed , to abide event of suit, andwhichmo- $ 500,000, and surplus of $ 25,000.

tried

him , bad jurisdiction of the person has the effectof a judgment. I don't neys still remain in the hands of the

clerk .
DIRECTORS :

of Tweed and over the subject matter. think , therefore, that a writ of error
I desire to compare these statements W.F. COOLBAUGH, Jno. B. DRAKE,

There was jurisdiction of his person , and from this court would have met the case
L. B. SIDWAY,the court bad jurisdiction over misde- under theold statutes,and I don'tthink withmybooks, so as to correct any mis- ANSON Stager,

meanors, and how can any lawyer claim that a motion can reach it now . First,
takes that may have occurred. C. M. LINDGREN, Dr. N. S. Davis,

A. F. STEVENSON . JNO. McCAFFERY,

that the action of the court in the prem- because the term has expired if it is a
R. T. CRANE,

ises was absolutely void for want of ju - judgment of this court ; second, because

Wx. H. MITCHELL, Isaac WAIXEL,

GEO. STURGES,

risdiction . The court might have held it is a statutory remedy given , and the

Theo. SCHINTZ,
PRISONER JOHN CRERAR ,

the judgment erroneous ( but without courts have no right to interfere with
H. G. POWERS,

O. W. POTTER .

precedent), but that it should be held them . It is sharp practice. It is speedy

void , is a surprise and shock to the sense action . But it does not give the plaintiff, OFFICERS :

of the legal fraternity.
at last,any more rights than the plain Judge McAllister, formerly of the Su

The Tweed case has nothing in common tiff in this court where we have original
L. B. SIDWAY, JNO. B. DRAKE,

with the Lange case. There seems to jurisdiction of cases entirely ,when a case preme Court of Illinois, was, several Prest, 2nd V. Prest.

have been an appeal taken from the is tried here, and judgment rendered, years ago , judge of the Criminal Court
H. G. POWERS, Jas. S. GIBBS,

Court of Appeals,to the people,and the and the case is appealed to the Supreme of Cook county, in Chicago. One morn .
V. Prest.

question is now being discussed before Court.
(9-34 ) Cashier.

ing, amongst other cases, a woman was
that tribunal in the State of New York , The judgment remains as a lien upon

andwemay expect anearlierdecision the real estate,and theparty hashisad- arraigned before him for some offense. LEGAL BLANKS,

of the cause than the Court of Appeals ditional security, and of the appealbond When her case was called , the Judge Wholesale and retail,

could have reasonably anticipated . also, just as this plaintiff has the addi- I looked for some member of the bar - of At tho LEGAL NEWS Ome.
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GRINNELL & MARSH, ABNER SMITH . NORTON, HULBURD & HATCH,
Attorneys. 94 Washington Street. Company, of Chicago, a corporation organized un Aitorney 175 LaSalle street. Attorneys.

TRE
"RUSTEE'S SALE . - WHEREAS, ROBERT C.

Garrabrant, a bachelor, of the city ofChicago, in

of business atthe city of Chicago, in theCountyace EXECUTOR'SSALE OF REAL ESTATE .-BY MORTGAGEE'SSALE.-WHEREAS ,ELIZABETH

Parks (widow ), by mortgage,dated October twenty

the county ofCook and State of Illinois, by his certain Cook and State of Illinois, by its certain trust deed
dated the 23d day of January, A. D. 1874, and filed for 7th ) dayof June, 1875 ,on the petition of Laura N.

Cook county, Illinois,madeand entered on the seventh second (22d ), 1872, ' filed for record in the recorder'sof

trust deed. duly executed , acknowledged, and delivered, record in the recorder's office ofCookcounty , State of Stark and Wilson K.Nixon , as executors of the estate of fice of Cook county, Illinois , June 16, 1873, and recorded

bearing date the firstdayofJuly, A.D.1874, and record
June21st, 1873 , in book 242 of records,on page 132, did

ed in the recorder's office ofCook county , in the State of Illinois , January 30th , 1874, and recorded February 12th , James L. Stark , deceased , for leave to sell the real estate convey to William B.Ogden , the premises hereinafter

Illinois, inbook 255 of records, at page 379,did convey
1874, in book 335 of records, at page 176 , conveyed to the ofsaid decedent to pay the debts of said estate , the under described , to secure her four (4 ) certain promissory

unto Thomas D. Snyder, as trustee, all the following de
undersigned , William F. Coolbaugh,as trustee ,the signed willsell at public vendue to the highest bidder,on
premises hereinafter described, to secure the payment Tuesday,thetwenty-first ( 21st) day of December,1875,

notesofeven date withsaid mortgage,tor the principal

scribed premises, situated in the county of Cook and rum offivehundred dollars(5500 ) each , payable to the
State of Illinois , to wit :

as thereinspecified of its three certain certificates of de
at 12 o'clock , noon : at the entrancetoNixon's building, order of said Ogden in one ( 1 ) , two (2 ) , three ( 3) and

Lots Nos. twenty - five ( 25), twenty -six ( 26 ), twenty
posit bearing even date with said trust deed , each of No. 175 South LaSalle street, in the city of Chicago , Cook four ( 4 ) years after date thereof, respectively, with insaid certificates being for the sum of three thousandseven ( 27 ) , twenty-eight (28) , twenty -nine (29), thirty county, Illinois, all the right, title and interest which terest at eight (8) per cent. per annuin till due, and ten

(30 ), thirty -one ( 31), thirty-two (32), thirty -three( 33 ), and two-third cents( $3.333,333,) and payable to theMe
threehundredand thirty -three dollars and thirty-three wasof the said James L.Stark,deceased, at thetimeof (10) per cent. per annum thereafter until paid , given

thirty-four ( 31) , thirty -five ( 35 ), and thirty-six (36 ), in his death, in and to the following described real estate, for purchase money of said premises; and did in and by
block four (!) , of D. Goodwin's subdivision of the north

chanics' NationalBank (a corporation organized under to wit : said mortgage provide and agree that in default of
and by virtueof the laws of the United States,and hav

West quarterofthe northeast quarter of section twenty Lots one (1), two ( 2), three (3) , four(4 ), and five (5) , in payment of said notes, or any part thereof, or the in

three (23), of township thirty -nine (39 ) north , range
ing its place of business at the city of Chicago), in one the re -subdivision of lots twenty -six ( 26 ), twenty -seven terest thereon , or any part thereof when due and paya
( 1), two (2) andthree (3) years, respectively , after date (27), thirty (30), and thirty -one (31 ), of lot fourteen ( 14 ) ,

thirteen (13), east of the third principal meridian, to se ble , then , in such case , the whole of said principal and
thereof, with interest at the rate of seven ( 7) per centum

cure the payment of one principal promissory note, of in Bronson's addition to Chicago, with the improve interest secured bysaid notes, should, at the option of
even date, for the sum of twenty- five hundred dollars,

perannum , payable semi-annually at the Metropolitan
ments thereon , consisting of ablock of five (5 ) brick said mortgagee, her heirs, executors, administrators, at :

National Bankof New York.
executed by the said Robert C.Garrabrant, and payable

houses ; torneys, or assigns, become immediately due and paya
And whereas,it was among other things in said trust

to the order of the treasurer of the Brattleboro Savings Also the west half ( ) of the west half ( " \ ) of the ble, and that thereupon said mortgagee , his heirs, exe

Bank, Brattleboro, Vermont, due and payable in five
deed provided , that the said trustee have and hold the

southwest quarter ( 14 ) of section thirty -four (34 ), town cutors , administrators. attorneys or assigns, after pub

years after the date thereof, with exchangeon New
property and premises thereby conveyed , together with thirty -nine ( 39 ), north range thirteen ( 13 ) east of the lishing a notice in the Chicago Legal News, orany

York , together with ten interest coupons, of even date ,
all andsingular the tenements ,hereditaments ,privileges third (3d ) principal meridian , Cook county, Illinois, newspaper then published in Chicago, for four weeks

thereto attached , for the sum of one hundred and twen
and appurtenances thereunto belonging , to thesaid party

with the improvements thereon, consisting of frame before theday ofsuch sale, might sell the said premises

ty-five dollars each , payable in 6 , 12, 18 , 24, 30, 36 , 42, 48, of the first part, to wit: the said trustee ,his successor in house , barn and fences : and all the right and equity of redemption of said mort
54, and 60 months after date , with interest on all of said

trust, and his and their heirs and assigns forever. In Also lots eight ( 8) , nine (9) , ten ( 10) , eleven (11 ) , twelve gagor , his heirs, executors, administrators or assigns

notesat ten per cent. perannum , after due, until paid .
trust, nevertheless, that in case of default in the pay (12), thirteen(13) and fourteen (14 ) , in block one ( 1 ) ; therein , at public auction , at the west door of thenorth

And whereas, it is provided in and by said trust deed,
ment of the said certificates of deposit or any part there and lots seven (7) , eight ( 8 ), nine ( 9), ten ( 10) , eleven (11 ) , front of the court house on Adams street , in the city of

that in case of default in the payment of the said notes ,
of, according to the tenorand effect of said certificates, twelve ( 12) , in block two ( 2) ; and lots one (1 ) and two Chicago, Illinois , to the highest bidder for cash , at theor in case of the breach of any of the covenants or agreeor any part thereof (either interest or principaı ), accord (2) , in block three ( 3 ), in J. L. Stark's addition to Ra time mentioned in such notice, and make, execute , and

ing to the tenor thereof, then , on the application
ments therein mentioned, then, on the application of venswood , Cook county , Illinois : deliver to the purchaser or purchasers thereof, a deed or

of the legal holder of said notex, it should and the legalholder of said certificates, or either of them , to Also , the east forty ( 40 ) feet of lot three (3) . Assessors deeds forthe premises so sold ;

mightbelawful for theundersigned, ThomasD..Snyder, title,benefitand equity ofredemption ofthe sald Marinesell and dispose of the said premises, and all theright, subdivision of block thirty -six ( 36 ), in Kinzie's addition And, whereas , said unpaid notes, due in two , three
to Chicago :to sell and dispose of the said premises, and all the right, and four years, respectively , after date ,and said mort

title, benefit and equityofredemption of said RbertC.
Company, its successors andassigus therein , at public Also, lot two ( 2 ), in Assessors' subdivision of block
auction , at the north door of the then court house in gage , havebeen duly assigned to me, the undersigned ,

Garrabrant, his heirs and assigns therein , at public auc thirty -six ( 36 ), in Kinzie's addition to Chicago , withthe

tion , at the north door of the court house of Cook coun the city of Chicago , in the State of Illinois , or on said
Hamilton B. Bogue ( said note due October 22d, 1873, and

improvements thereon , consisting of abrick houseand intereston all said notes to that date having been paid ),

ty,forthetime being,in the city ofChicago, in the State
premises ,or any part thereof,asmaybe specified inthe barn : and default has been made in the payment of the first

of Illinois,oronsaid premises,for thehighest andbest
notice of such sale, for the highest and best price the TERMS OF SALE :-One-half cash, the balance on a two of said notes so assigned to me and in payment of

price the same will bring in cash , at least thirty days
same will bring in cash, sixty (60) days' notice baving credit of one year, with interest at eight per cent. per interest on all and each of said notes since October 22d ,

public notice having been previously given of thetime been previously, given of the time and place of such annum , said deferred payments to be secured in the 1873 , and I have therefore elected to declare and have

and place of such sale by advertisement in one of the
sale by advertisement in the Chicago Legal News, or manner prescribed by law .

newspapers at thattime publishedinthesaid city of
in any newspaper at that time published in saidcity declared inmediately due and payable the whole of the

Chicago, November 15th , 1875 .
of Chicago,and to make, execute,and deliver to the

Chicago . once a week , for four weeks, and to make, ex

principal and interest secured by said mortgage and
LAURA N. STARK and still unpaid , being three notes of five hundred dollars

rcute,and deliverto the purchaser or purchasers at such
purchaser or purchasers at such sale, good and sufficient WILSON K. NIXON , each, with interest on each from October22d, 1873, at
deed or deeds of conveyance for the premises sold , aud

sale , good and sufficient deedordeeds of conveyancefor
ABNER SMITH , Atty . 9-12a Executors. eight per cent, till due, and ten per cent. thereafter till

the premises sold , and out of the proceedsof such sale to
out of the proceeds or avails of such sale, and the pur paid ; and there is also due under said mortgage the

pay all costs and expenses incurred in advertising and
chasemoney paid thereon , after first paying all costsof sum of sixty -seven dollars and twenty -seren cents

selling said premises, also the principaland interest on
advertising ,sale and conveyance,including the reason ($67.27 ), advanced May 17th , 1875 , for taxes on said premable fees and commissions of snid trustee , and all other October, A. D. 1874, James A. Cameron , of the

said notes, as in said trust deed specified .
ises, with interest at the rate of ten per cent. from that

city of New York ,in the county and State of New York ,

And wherens, it is further provided in paid trust deed ,
expenses of this trust, including all moneys advanced date .

that in case of default in any of said payments of princi.
tor insurance,taxes, and other liens or assessments, byhis certain deed of trust, duly executed acknowledge
with interest thereon at ten per cent, per annum , then ed , and recorded in the recorder's office of Cook county , Now , therefore, I shall , by virtue of the conditions of

pal or interest, according to the tenorandeffect of said to pay the principal of said certificates, whether due and in the State of Illinois , in book 466 of records, on pagel,
promissory notes, or either of them , as aforesaid , then

said mortgage, and in pursuance of the powers therein
given , at ten ( 10) o'clock in the forenoon on Monday, the

and in thatcase the whole of said principal sum thereby said certificates up tothe time of such sale,rendering
payable by the terms thereof or not, and interest due on did convey to the undersigned, as trustee, the following

described premises, situate in the county of Cook and
twentieth ( 20th ) day of December, A.D. 1875 , at the west

secured , and the interest thereon to the time of sale, may
door of the north front of the building used as a court

at once, at the option of the legal holder thereof, become
the overplus ( if any) unto the said Marine Company, its State of Minois, to wit : house , situated on the southeast corner of Adams and

due and payable, and the said premises be sold ,in the
successors, legal representatives, or assigns, on reason Block number thirty -seven (37 ), in Jones' subdivision Lasalle streets, in said city of Chicago, county of Cook

manner and with the same effect as if the said indebted able request ; and it shall not be obligatory upon the of all but eighty (80 ) acres of the west halfof section

purchaser or purchasers at any such sale to see to the twenty -nine ( 29 ), in township thirty-eight (35 ), north
and State of Illinois, offer for sale and sell at public auc

ness had matured . application of the purchasemoney ; which sale orsales range fourteen (14) , east of the third principal meridian
And whereas, default has been made in the pay

tion , to the highest bidder, for cash , the premises in

-which said deed of trust was given to secure the pay said mortgage described, to wit : Lot nine (9) , in block
so made shall be a perpetual bar, both in law and equity,ment of a part of the first and the whole of the

second of said interest notes for the sum
nine (9 ) , in Ashland addition to Chicago, in Cook

of one against the said Marine Company, its successors and as ment of six certain promissory notes , three ofwhich are
dated October 19th , A. D. 1874 , and executed by the said county , Illinois, together with all benefit and equity of

hundred and twenty -five dollars each, which be signs,and all other persons claiming the premisesafore

came due in six and twelve months,respectively, from

redemption therein ofsaid Elizabeth Parks , mortgagor,said , or any part thereof, by, from. through or under James A.Cameron,one payable to the orderof James
Hill and Matson Hill, for the sum of one hundred and her lieirs, executors, administrators and assigns, and

the said first day of July, 1874 ; and the legal holder of said Marine Company, or any of them . free from all homestead exemption rights .

said notes hasmade application to the undersigned , the
And whereas, default has been made in the payment of thirty- three and 33-100 dollars ,due April 10 , 1875 , with

interest at the rate of 8 per cent. per annum ; one paya Chicago, Nov. 20th , 1875 .
thatone of said certificates ofdeposit, due one year after

trustee in said trust deed named , and requested him , as HAMILTON B. BOGUE,the date thereofand in the payment of the interest on said ble to the oriler of Matson Hull , for the sum of sixteen
such trustee, to sell and dispose of said premises under Assignee of Mortgagee.

thepower in suid trust deed , and for the purposes there
certificates of deposit, except that due six months after hundred doliars, and one payable to the order of James

Hill , for the sum of twenty-six hundred And ninety -sev
Nontox , HULBURD & HATCH , Attys. 9-12

their date ; and there is now due said first certificate and
in stated .

Now, therefore, public notice is hereby given that in
the interest on the three certificates, except the first in en and 46-100 dollars, both due three years after date ,
stallment of said interest ; with interest at eight per cent. per annum , payable anpursuance of said trust deed , and by virtueof the power

and authority to me granted in and by the same, and by
And whereas, the legal holder of said certificates has nually ; and the other three notes are datedAugustuth , MCCLELLAN BODGES & CUMMINS,

virtue of the statute of the State , I , the undersigned, madeapplication to theundersigned, to fell said premi. A D.1874, made by James Hill, payable to the order of
Attorneys. 94 Washington street.

will,on Wednesday, the 15th dayofDecember, A.D. 1875 ,
ses under said trust deed for the purpose of paying said Camille Marie, cach for the sum of eight hundred and STATEOFILLINOIS, COOKCOUNTY, SS. -CIR
indebtedness. thirty - eight and 25-100 dollars, due, respectively , in one D.at eleven o'clock a . M., at the north door , to wit : at the

enst door of the north doors of the building now used as
Now , therefore, public notice is hereby given , that I, ( 1 ) ,two (2 ) and three (3 ) years after theirdate.with inter

1875. To all persons concerned :

a court house for Cook county , situate onthe southeast
the undersigned, trustee as aforesaid , in execution of the estat 8 per cent. perannum , payable annually, said notes Takenotice, that the undersigned, guardian of Minnie

powers by said trust deed in me vested, and in pursuance being described in a certain trust deed , recorded in the
corner of Adams and LaSalle streets, in the said city of

A. Bliss , a minor, will apply to the Circuit court of

of the terms thereof,shall sell at public auction , for cash , recorder's office of the said Cook county in book 111 of

Chicago, sell and dispose of the premises above and in

suid county , at the next December term thereof, to be

said trust deed described, and all the right, title, benefit
to tho highest bidderon lotseven (7 ),hereinafter describ records, page 564. Said James A. Canieron gave the

holden at the court house, in snid county , on the third

and equity of redemption ofthe said Robert C. Garra
ed , being a part of the premises in said trust deed de- said first three notes , and assumed and agreed to pay Monday in December next, for an order to sell the fol

scribed andconveyed , inthe city of Chicago and State of the said last three notes, aspart of the purchase money
brant, his heirs or assigns therein, at public auction ,

lowing described real estate , belonging to said minor,

for the highest and best price the same will bring in
Illinois, at 10 A , M. , Saturday, January 15th , A. D. 1876, agreed to be paid by him for the premises above de

and situate in the county of Cook and State of Illinois,
scribed.thesaid premises in silid trust deed described, to wit:cash , for the purposes in said trust deed specified .

to wit :

Dated 30th October, 1875,
Lots seven ( 7) and eight (8) , in Elijah Smith's subdi And whereas, default has been made by the said James

The undivided one- fifth of certain premises, to wit :

THOMAS D. SNYDER, Trustee .
vision of original lot ten (10 ) and the south three -fourths A. Cameron in the payment of the entire principal and

Commencing at a point in the center of Park avenue, in

GRINNELL & MARSH , (4ths) of original lot seven (7) in block eighteen ( 18) in interest of the first one of the said notes executed by the city of Chicago,two hundred and twenty -seven (227 )

Attorneys for holder of notes. 7-10 8-11 fractional section fifteen (15) addition to Chicago ; said feet east of the west line of block number fifty-one (51 ),him , and in the entire principal and interest of the first
Elijah Smith's subdivision being recorded in the record one of the said notes assumed by him , and of the inter in the Canal Trustees of section number

er'soffice ofCook county , in book eighty -five(85) ot est on all of the said six notes ; nothing whateverhav .
seven ( 7 ), town number thirty -nine (39 ) north , range

maps , page 119, and all the right, title .benefit and equity ing been paid onany of the said six notes, and the saidTRUSTEE'S SALE.--WHEREAS,JAMES L.CAMP
number fourteen (14 ) east of the third principal' merid

bell and Sophronia R. Campbell, his wife , by their
ian , thence east along the center of Park Avenue sixtyof redemption therein of said Marine Company , the James Hill and Matson Hill , the legal holders of the

grantor in said trust deed, its successors or assigns. said three notes executed by thesaid James A.Cameron,
trust deed , dated September the 11th, A. D. 1874, and

(60 ) feet ; thence north one hundred and seventy-four

filed for record in the recorder's officeof Cook county
WM. F. COOLBAUGH, Trustee. by virtue of the powers given them in and by the said

( 174 ) feet, more or less, tothe center ofan alley ; thence

FULLER & SMITH , Attys. 8 deed of trust, made by James A. Cameron to Jno. W. running west along the center of the alley sixty (60)
and State of Illinois, on the 12th day of September,A.D.

Waughop , having declared due and payable the princi
feet ; thence south one hundred and seventy- four ( 171)

1874, and is recorded therein in book 456 of records, on

page 154, conveyed to the undersigned , J. B.Nutting, as ELDRIDGE & TOURTELLOTTE, pal of the said three notes executed by the said James
feet to the place of beginning, and that the petition

trustee ,the premises hereinafter described,to securethe

therefor is now on file in the office of the clerk of said
Altorneys , 129 Dearborn Street. A.Cameron,and the interest thereon to the day ofthis court.

sale, and they having applied to me for the sale of the
MARY J. BLISS ,

STATE OF JEREMIAH T. JEWETT, DECEAS
payment,as therein specfied,of eleven certainpromis. EST

Guardian of Minnie A. Bliss .
ed . - Notice is hereby given to all persons having said premises to pay the said notes:

even date withsaid trustdeed ,oneof said notes being
November 15, 1875.

claims and demands againstthe estate of Jeremiah T. Now, therefore, notice is hereby given , that by virtue
MCCLELLAN, HODGES & CUMMINS, Attys. 9-11

for the principalsum offifteenhundreddollars,anddue
of the power in me vested in and by the said deed of

Jewett, deceased , to present the same for adjudication

infive years from date , and eachof the other notes be and settlement at a regular term of the County court of
trust, I shall ,onSaturday, the eighteenth day ofDe

ing for the sum of seventy - five dollars, given for the Cook county , to be holden at the court house , in the
cember, 1875, at the hour of ten o'clock s . m ., on the CHAS . H. MORSE ,

semi-annual interest uponthe said principal note,and city of Chicago , on the second Monday of January, A.
northwest corner of Clark andWashington streets, in Attorney , Otis Block .

one of them due on the eleventh daysof March andSep D. 1876 , being the 10th day thereof.
the city of Chicago aforesaid , sell at public auction, to

tember, respectively, of each year,until the maturity of Chicago, Nov. 19th , A. D. 1875.
the highest and best bidder, for cash,subjectto the in- TRUSTEE'SSALE IN THEEXERCISE OF THE
cumbrance hereinafter mentioned , and pursuant to the

the said principal note . JOHN M. THOMPSON , Executor. trust, executed to me by John and Margaret Kean , of
And whereas, it was and is, among other things, pro ELDRIDGE & TOURTELLOTTE , Attys. 9-14a terms of the said deed of trust , all the premises herein

vided in said trust deed , that in case of default in the before described, and all the right, title, benefit, and
the city of Chicago, county of Cook , and Stateof Illi
nois, dated the 20thday of February, A. D. 1874, and

payment of the said promissory notes, or any part there M. F. HEENAN ,
çqạity of redemption of the said James A. Cameron ,his filed for record the 2nd day of March , A.D. 1874, and
heirs, successors and assigns therein .

of, then it shouldbe lawful for thesaid party of the sec Attorney , 146 Madison Street. The sale will bemade subject to the said trust deed re
recorded the 9th day of March, A.D. 1874, in the records

ond part, on application of the legal holder of said prom
corded in book 111 of records, page 564, andto the pay

of said Cook county, book 348 , page 499, to which deedissory notes, or either of them , to selland dispose ofthe ESTATEOFWILLIAM GILMORE,DECEASED.

premises describedin saidtrust deed,and all right, title,

referenceis here marle, I , theundersigned , Algernon
ment of the notes therein described, which the purchas

and demandsagainst the estate of William Gilmore, de erat this sale will be expected to assume and to pay as
B. Baldwin, of Chicago, as trustee in said deed, hereby

henefit and equity of redemption ofthe said party of the ceased , to present the same for adjudication and settle give public notice, that, on Monday. the sixth day ofthey becomo due.

first part, their heirs and assigns therein , at the court ment at a regular term of the County court of Cook December , A. D. 1875, at the hour of 10 o'clock , A.M.,
JOHN W.WAUGHOP, Trustee,house door in the city of Chicago in the State of Illinois,

county , to be holden at the court house, in thecityof
or upon thesaidpremises, or any part thereof, as might | Chicago,onthesecond Monday ofJanuary,A.D.1876,

Chicago , Nov. 16th, A. D. 1875 .
I will , at the front door of the main building, on the9 12
premises described in said trustdeed, and hereinafter

be specified in thenotice of such sale, for the highestand
best price the same would bring for cash , thirty days'

beingthe 10th daythereof . mentioned , offer for sale, at public auction , to the high
Chicago , Nov. 19th , A. D. 1875 . est bidder, for cash , the property conveyed to me by

previous notice of such sale having been given by public MARGARETGILMORE, Administratrix . Parsons, in her own right, and Augustus Parsons, said trust deed situated in said Chicago, and described

cation , once in each week ,for four successive weeks, in M. F. HEENAN, Atty . 9-14a her husband , grantors, made their certain deed of trust
in snid deed as follows, viz :

the Chicago Legal News. dated the fifth day of November, A. D. 1874, conveying Lot seventeen (17 ), in the subdivision of the north
And,whereas, default has been made in the payment ELLIS & FRAKE. to the undersigned , as trustee , the premises hereinafter half of block thirty -nine (39 ), in thecanal trustee's sub

of thesaid note due on the eleventh ( th )dayofSep Attorney, 36 Metropolitan Block. described , to secure the payment of one promissory note division of thewest half, and so much of the southeast
tember,A. D , 1875 ; and whereas,applicationhas been

for $ 5 000 , madebysaid Melissa D. Parsons and Augustus quarter as lies west of the south branch of the Chicago

made to theundersignedby thelegalholder of said note. ESTATE OF JESSE MATTESON DECEASED: Parsons, payablethree years after date, and six other river of section twenty -one ( 21 ) , in townshipthirty -nine

notes for $ 250 each , for semi-annual interest thereon , ( 39 ), north of range fourteen ( 14 ) ,east ofthe third princiNow , therefore , public notice is hereby given , that I , and demands against the estate of Jesse Matteson de pal meridian, reference being had to the plat ofsaid firstthe undersigned. as such trustee,shall,onWednesday: ceased, to presentthe same for adjudication and settle payable at intervals ofsixmonths after date,allbearing
named subdivision, which was recorded on the 11th daythe 22nd dayofDecember, A. D. 1875 , at 10 % o'clock in ment at a regular term of the County court of Cook the recorder's office of Cook county, Illinois, in book 41 of February, 1864, in book 162 ofmaps, page 29, and to

the forenoon of said day , at the house upon said premi county, to be holden atthecourt house,in thecityof of records, at page 558. the plat ofthe subdivision secondly above named , whichscs, sellat publicauction, for cash, the said premises, Chicago, on the second Monday ofJanuary , A. D. 1876,
And whereas,default has been made in payment of

was recorded August 3d , 1848 , in New Volume of maps ,
situate in the city of Chicago, county of Cook , and State being the 10th day thereof. the first two of said interest notes, and also in payment page 30 , said records being made in record maps of the
of Illinois , to wit : Chicago , November 16th , A. D. 1875 .

Sub-lots three (3) and four (4 ) in!. L. Campbell's sub

county of Cook and State of Illinois, said lot tronting
CHAUNCEY F. MATTESON , Administrator. of taxes on said premises ;and application has therefore

been made by the legal holder of said notes , to said trus northerly on Canal Port Avenue, with a width of 24division of the south hall 3 of lots fifteen (15)and ELLIS & FRAKE, Att'ys. 9-14
tee , to sell, under said deedoftrust,said premises, for feet, andhaving the same width to depth of onehun .

eighteen (18 ), in block five (5 ), ofRockwell'sadditionto the purposes in said deed specified . dred (100 ) feet to an alley , and being between Union
Chicago, except the east 16 feet thereof, together withall PERKINS & CHASE ,

Now therefore , notice is hereby given , that in pursi and Halsted streets in said city of Chicago ."

the right, title, benefit and equity of redemption of said
Attorneys, Room 30 Major Block.

ance of the terms of said deed of trust. I shall sell at auc Saidsalewill bemade by me, as above,under the au
grantors, their heirs and assigns therein .

, . tion , for cash , at the north door, nearest LaSalle street,
thority of said trust deed ,for default in the payment of

J.B. NCTTING , Trustee. Notice is hereby given to all persons having claims
ofthe court house, situated at the southeast corner of the

a note ,executed and delivered by said John and Mar

B. W.ELLIS, Atty. 35-38-4-7 9-13 and demandsagainst the estate of StephenMcNichols, intersection of LaSalle andAdams streets , in the city of gatet Kean to David E. Fiske,for value received , on
deceased , to present the same for adjudication and set Chicago , at one o'clock in the afternoon of the 28th day the 20th day of February, A. D. 1874, anddated Chicago,
tlementat a regular term of the County court of Cook of December, A. D. 1875, the following described lands the 20th day of February, A. D.1874, by which theyM. J. WENTWORTH, county , to be holden at the court house, in the city of

and premises, or so much thereof as may be necessary , promised to pay to the order of said D. E. Fiske, eight

Attorney , 45 LaSalle Street. Chicago, on the second Monday of January, A. D. 1876 , to wit : months after said date, at the Commercial National

CHANCERICAPTICE: STATE OFILLINOIS, being the oth day thereof, Lots numbers seven and eight , in block number four, Bank of Chicago, Illinois, the sum of six hundred dol
, 1875 .

in theUniversity subdivisionof that part of the south
lars , with iaterest at the rate of ten per cent . per an

January term , A.D. 1876. Sarah A. McBethvs.Sinclair
FANNIE MNICHOLS, Executrix. half of the northeastquarter of section thirty -four, town. num , until due , and with interest at the rate of

PERKINS & CHASE, Attys. 9-14a
NcBeth .- In chancery . shịp thirty -nine,northrangefourteen , east of the third thirty per cent. per annum after the maturity of

Affidavit ofthenon-residence of Sinclair McBeth , de . principal meridian ,lying west of CottageGrove avenue ; said note, as damages for non -payment, if said note

fendantabove named , having been filed in the office of D. H. HAMMER , also the twenty feet north of and adjoining the south is not paid at the maturity thereof, being thenoteto
the clerk of the Superior court of Cook county , notice is Attorney , 188 Madison Street, twenty and one -half feet of lots number twenty - five, secure the payment of which the said trust deed was

twenty-six , twenty -seven , twenty - eight and twenty -nine, made.

named complainant heretofore filed her bill ofcomplaint is hereby given to all persons having claims in Walker and Kreighs' re -subdivision of blocks sixteen The principal and interest of said note being now
in said court, on the chancery sidethereof, and that a and demands against the estate ofJacob De Youug, de and nineteen, in Smith's subdivision of the northeast long overdueand unpaid, the present legal holder of the
summons thereupon issued out of said court against the ceased , to present the same for adjudication and settle quarter of the northeast quarter of section eighteen, same hasapplied tome to sell thesaid property , in pur

above named defendant , returnable on the first dayof mentata regular term of the County court ofCook township thirty -nine, north range fourteen ,east of third suance ofthe requirements of the said deed, for the pay

the term of the Superior court of Cook county , to be county, to be holden atthe court house , in the city of principal meridian, in the city of Chicago, Cook county,
ment of the debt secured by the same as above.

held at the court house, in Chicago , in said Cook county, Chicago, on the second Monday of January, A. D. 1876, Illinois , together with all theright, title , and equity of For the further particulars of said trust deed , refer

onthefirst Mondayof January next( 1876 ), as is bylaw being the10thdaythereof. redemption, and homestead exemption rights of said
ence is hereby made to the record of the same, and the

required, and whichsuit is still pending. Chicago, Nov. 19th , A. D. 1875 . grantors, their heirs and assigns therein . original will be read by meat the said sale for the Infor

ALEXANDER F.STEVENSON, Clerk . GRIETJE DE YOUNG, Executrix . Chicago, Nov. 20, 1875 . mation of all whom it may concern.

M. J. WENTWORTH , Complts. Solr. 7-10 D. H. HAMMER, Atty . 9-14a 9-14 9-11
GEORGE SCOVILLE, Trustee. ALGERNON B. BALDWIN, Trustee .
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News . tertuturefrom the stipulations ofthe par juryto estimate therealvalueof thecon

Į

ERATE MONEY.

* made

The petitioners now move to strike

ties , and to make for them new and dif- sideration, in cases where i : is impossi- out said denials as being irrelevant.

ferent contracts . ble to get at the true value of the money The motion is made upon the ground

SATURDAY, DECEMBER 4 , 1875.
In the case at bar the State Court of named in the contract, is a most sensi- that a petition to have a corporation ad

North Carolina declined to follow the ble and just law. judged a bankrupt, is not , as to the num

rnle announced by this court and refused By what authority do we scale down ber and value of the creditors necessary

The Courts.

to instruct the jury that the plaintiff was the price named in the contract at all ? to join therein , within the purview of

entitled to recover only the value of the Is it not on the ground that the value of ? 39 of the bankrupt act, as amended by

currency stipulated for the wood sold, the money named by the parties is not $ 12 of the act of June 22 , 1874, but is

UNITED STATES SUPREME COURT.
and instructed them that he was entitled a true criterion of the value of the con- governed in this respect solely by 5,122

to recover the value ofthe wood without tract ? When once we admit this we of the R. S. The latter section is given

No. 9. - OCT. TERM , 1875. reference to the value of that currency. make that money a mere commodity , in the title BANKRUPTCY of the R. S.in

THEWILMINGTONAND Weldon Railroad Com. This was nothing less than instructing and endeavor to find its true value placeof 37 of the act of 1867. Bythe

PANY V. HENRY KING, executor of HAR them that they might put a different val. How ,then,is its true value to be meas. latter the provisions of the act were ap

DY KING, deceased .
ue upon the property purchased from ured ? Is it to be measured only by the plied to corporations. It provided that

In error to the Supreme Court of the State of North that placed by the parties at thetime. amount of specie it would purchase at à corporation might be declared a bank

Carolina , In this ruling the cours obeyed a statute the time, when , perhaps, no specie ex- rupt uponthe petition of any creditor

CONTRACTS DISCHARGEABLE IN CONFED. of the State , passed in March, 1866, isted in the country ? Why notmeasure or creditors” of the same without any

which enacted " that in all civil actions its value by the amount of United States reference to the value of their debts.

CONTRACTS
which may arise in courts of justice for treasury notes which it would buy ? The section as contained in the R. S.

MONEY - WHEN VALID.- Contracts made during debts contracted during the late war, in They were money, as well as specie. provides that the provisio s of the act

the war in one of the Confederate States,payable which the nature of the obligation is not But suppose they were not to be had in shall apply to private corporations, and

in Confederate currency, butnot designed in their set forth, nor the value of theproperty for the market any more than specie. Un- that

not, because thus payable, invalid between the which such dents were created is stated , der such circumstances, is not the true ' upon the petition of any offi

parties. it shall be admissible for either party to method of ascertaining its value the cer of any such corporation * * * duly

2. EVIDENCE - VALUE OF CURRENCY: - In actions show on the trial , by affidavit or other purebasing capacity which it had ? I authorized by a vote of a majority of the

that currency at the time and in the locality wise, what was the consideration of the hold that ihis is the true test, when, as corporators at any legal meeting called

where the contracts were made is admissible. contract,and the jury in making up their stated by the legislature of North Caro- for the purpose or upon the petition of any

3. CONSTITUTIONAL LAW - OBLIGATION OF Con

TRACTS – NORTII CAROLINA STATUTE – CASE IN verdict shall take the same into consid. lina in its preamble to the act, it is im- creditor of such corporation ,

JUDGMENT.-A statute of North Carolina of March, eration , and determine the value of said possible to scale the valueof Confeder- and presented in the manner provided in re

1866. enacting that in all civil actions for debts contract in present currency, in the par- ate money accurately for all parts of the spect to debtors, the like proceedings shall
contracted during the late war, in which the na

set
ticular locality in which it is to be per- State under the varying circumstances be had and taken as are provided in the

value of the property for which such debts were formed, and render their verdict accord- that arose. Under such circumstances, case of debtors."

created is stated, it shall be admissible for either ingly. ” the only fair mode of ascertaining the The section further provides substan
party to show on trial , by affidavit or otherwise,

what was the consideration of the contract, and This statute, as construed by the court, purchasing value of the currency used, tially as follows : ( 1 ) All the provisions

that the jury in making up their verdict'shall allowed the jury to place their own judg- is to ascertain the true value of the con- ofthe act " which apply to the debtor or
take the same into consideration , and determine ment upon the value of the contract in sideration or thing purchased. This is set forth his duties " in relation to the

the value of said contract in present currency, in
the particular locality in which it is to be per: suit, and not require them to take the not to set aside the contract of the par- bankruptcy are madeapplicable to the

formed , and render their verdict accordingly," value stipulated by the parties. A pro- ties , but to carry out their contract. It officers of such corporation ; ( 2 ) All pay

in so far as the same authorizes the jury in such vision of law of that character, by con . is the proper method of ascertaining ments, etc., declaredfraudulentand void ,

place their own estimate upon the value of the stituting the jury a revisory body over what their contract really meant, and whenmade by a debtor, are declared to

contracts, instead of taking the value stipulated the indiscretions and bad judgments of giving it full force and efferit. have the same effect when made by a

by the parties, impairs the obligation of such the contracting parties, might in instan Where a regular merchantable ratio corporation ; ( 3 ) All the assets of a cor
contracts and is, therefore, within the inhibition

upon the State of the Federal Constitution . Ac ces relieve them from hard bargains, exists between a paper currency and poration declared bankrupt are to be dis

cordingly, in an action upon a contract for wood though honestly made upon an errone- specie or other lawful money, of course tributed to its creditors, and no allow
sold in that State during ine war , at a price paya ous estimate of the value of the articles | it ought to be used as the rule to ascer ance or discharge is to be granted to it.

ble in Contederate currency , an instruction of the
court to the jury that the plaintiffwas entitled to purchased, but would create an insecu- tain the true value of contracts. But The Revised Statutes of the United

recover the value of the wood without reference rity in business transactions which would when no such regular marketable value States appear to havetaken effect from

to value ofthe currency stepulated , was erroneous. be intolerable . It is sufficient, however, does exist , then the next best mode of December 1, 1873 ( 5595 etseq.), but were
--Central Law Journal .

to say that the Constitution of the Uni : getting at the value of the contract , or not enacted until June 22, 1874. They

Mr. Justice Field delivered the opin- ted States interposesan impassable bar- of the currency mentioned therein, is to containthe title BANKRUPTCY, numbered

ion of the court .
rier to such new innovation in the ad ascertain the true value of the subject- LXI, which was intended as a substitute

The contract between the defendant ministration of justice , and with its con matter about which the contract was for the bankrupt act of March 2, 1867 .

and the plaintiff's testatrix, upon which servative energy still requires contracts , made. This is what the legislature of On the same day congress passed " An

the present action was brought, was not illegal in their character, to be en : North Carolina authorized to be done, act to amend and supplement” said act

made in North Carolina during the war. forced as made by the parties, even and what was done in this case. of 1867. By this latter act, % 39 of the

By its terms the wood purchased by the against any State interference with their I think the judgment should be re- original act, the same constituting 2 %

railroad company was to be paid for in terms. versed . 5021 , 5022 and 5023 of the R. S. , was

Conf derate currency. Contracts thus The extreme depreciation of Confed amended so as to require at least one

payable, not designed in their origin to erate currency at the time the wood , U. S. DIST. COURT , D. OF OREGON . fourth in number and one-third in value

aid the insurrectionary government, are wbich is the cause of the suit , was pur

not invalid between the parties . It was chased, gives a seeming injustice to the
OPINION Nov. 18, 1875 .

of the creditors of a natural person to

join in a petition to have him declared a
In Re TIE OREGON BULLETIN PUBLISHING AND

so held in the first case in which the result obtained . But until we are made PRINTING Co .-- In Bankruptcy. bankrupt. Prior to this amendment it

question of the validity of such contracts acquainted with all the circumstances BANKRUPTCY – CORPORATION PETITION was only necessary that one or more

was presented , that of Thorington v. attending the transaction , we can not MAY BE FILED BY ONE CREDITOR. creditors, the aggregate of whose debts

Smith, 8 Wallace, 1 , and the doctrine of affirm anything on this point. The an A petition to have a corporation adjudged a
amounted to $250, should join in such

that case has been since affirmed in re swer alleges thatthe wood was to be cut bankruptmay bemaintained under & 5,122 ofthe petition .

peated instances. The treasury notes of by the defendant's hands, and that the R.S. by any creditor ofsuch corporation, and the By means of 5,122 the statute is first

the Confederate government,at an early plaintiff's testatrix was only tofurnish Pation to thenumber and amount of the creditors applied to corporations. Upon its lan

period in the war, in a great measure the trees standing. It may be that un- required to join in such petition against a natural guage it cannot be contended that any

superseded coin within the insurgent der such circumstances the costs of fell person does not apply.

States,and,though notmade a legalten- ing thetreesand removing the wood actsamendatory thereofexcept theactof 1874afore debts are ofany particular value are re

The original bankruptact of 1867, and all the particular number of creditors whose

der, constituted the principal currency was nearly equal to the value of the said , were superseded by the title BANKRUPTCY quired to join in a petition to have a cor

in which the operations of business were wood by the cord as found by the jury, of the R. 8.,and repealed by 25,596 of said statules. poration adjudged a bankrupt. The
there conducted. Great injustich would , which was fifty cents. Be that as it enactment of the R.S. on June 22. 1874. or from words of the section are unambiguous

therefore, have followed any other deci- may , it is not for the court to give anoth- December 1, 1873, the data on which said statutes and too plain to leave any room for con
sion, invalidating transactions otherwise er value to the contract than that stipu took effect as declared in 5,595 thereof. struction . “ Upon the petition of any

free from objection, because of the refer- lated by the parties, nor is it within the Deady , J. creditor of such corporation , made and

ence of the parties to those notes as legislative competence of a State to au On September 10, 1875, Blake, Rob presented in the manner provided in re

measures of value. See Hanauer v. thorize any such proceeding.
bins & Co., of San Francisco ,Lewthwaite spect to debtors, the like proceedings

Woodruff, 15 Wallace, 448 ; Confederate The judgment of the Supreme Court and Smith, H. W. Scott and H. L. Pit- shall be had and taken as are provided

Note Case, 19 Ibid . , 556 . of North Carolina must be reversed , and tock , of Oregon , filed their petition in in the case of debtors.” The petition

But as those notes were issued in large the cause remanded for further proceed bankruptcy against the Oregon Bulletin may be broughtby “ any creditor " of the

quantities to meet the increasing de ings. Printing and Publishing Co .. a corpora- corporation without reference to the

mands of the Confederacy, and as the Mr. Justice BRADLEY dissenting. tion duly formed under the laws of Ore number of its creditors or the aggregate

probability of their ultimate redemption I dissent from the judgment of the gon , stating that they constituted one of their debts. True, the petition is to

became constantly less as the war pro- court in this case . The parties never fourth in numberand one-third in value be " made and presented in the manner

gressed, they necessarily depreciated in contracted that the price to be paid for of the creditors of such corporation , and provided in respect to debtors.” But

value from month to month , until in the wood was to be equivalent to any that the same owed each of them debts surely, a direction as to the manner in

some portions of the Confederacy, dur- amount of specie. The price contracted amounting in the aggregate to $ 4,481; which a petition is to be made and pre

ing the year 1864, the purchasing power for was one dollar per cord. Specie at that within the six calendar months sented does not touch the question by

of from twenty -one to upwardsof forty that time was worth twenty-one dollars next preceding the date of said , filing, whom it is to be made and presented

dollars of the notes only equaled that of to one of Confederate currency. Can said corporation committed five several more especially , when, as in this case,

one dollarin lawful money of the United it be supposed that the parties agreed on acts of bankruptcy ; for that, being in the statute in that immediate connection

States. When the war ended the notes , a value of five cents per cord for the solvent, said corporation did make four -as it were in the same breath--declares

of course, became worthless and ceased wood ? The suggestion does not appear certain payments to certain of its cred that it may be made and presented by

to be current, but contracts made upon to me to be reasonable. The truth is, itors, amounting in the aggregate to $1 , - any creditor of the corporation ,

their purchasable quality existed in that the relation between Confederate 610, with intent to thereby give such Does 39, as amended by the act of

large numbers throughout the insurgent currency and specie in North Carolina creditors a preference, and also procure June 22, 1874 , expressly or by necessary

States. It was, therefore, manifest that at that time is entirely unsuitable to be its property , to be taken on legal pro- implication modify or amend % 5,122 of

if these contracts were to be enforced used as a rule in estimating the value of cess for the purpose of foreclosing a the R. S. in any particular ?

with anything like justice to the parties, contracts. Specie could not be had at chattel mortgage held hy one of its cred The act of 1874 was passed on the same

evidence must be received as to the val- all, and consequently the relations be itors for the sum of $ 6,000, and praying day as 25,122. They are exactly cotem

ue of the notes at the time and in the twren currency and specie was no guide that for these causes said corporation poraneous, and therefore there is noth

locality where the contracts were made ; as to the value of currency in purchas- may be adjudged a bankrupt.
ing to be said in favor of such modifica

and, in the principal case cited , such ing commodities. The verdict finds that On September 21, the corporation tion upon the ground that & 39 is the later

evidence was held admissible. Indeed, the wood, at the time of the contract, filed an answer to the petition , contain - expression of the legislative will . If

in no other mode could the contracts as was worth fifty cents in specie per cord , ing, among other things, a denial that there really is any conflict between the

made by the parties be enforced . To and yet it sold for a dollar in currency. the petitioners constitute one- fourth in two sections, there is as much reason for

have allowed any different rule in esti. This shows that currency was equivalent number and one-third in value of the holding that ở 39 must yield to 25,122 as

mating the value of the contracts and to fifty cents on the dollar in purchasing defendant's creditors ; and also a separ. otherwise, so far as the time of their en

ascertaining ages for their breach , capacity. I hold , therefore, that the ate statement in writing to the same ef- actment is concerned.

would have been to sanction a plain de- I law of North Carolina, in allowing the fect. Again, the act of 1874, although it con
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APPEARANCE OF ASSIGNEE.

tains a general repealing clause ( 821 ) as By the laws of most civilized coun- plied to partnerships and corporations Neither is the bank a party to this

to " all acts and parts of acts inconsistent tries, mere inability to pay its debts is * * unless the context shows that such proceeding. The examination of the

with its provisions," does not contain a cause of dissolution against a corpora- word was intended to be used in a more witness is ex parte, and cannot be used as

any general amendments to the act of tion. Being insolvent, it has ceased to limited sense .”
evidence against the bank in any action

1867, leaving the court to ascertain , as fulfill the lawof its being, and ought po The act of 1874 being passed since or proceeding to which it is a party . As

best it might , how far and where they longer to exist, unless by the consent or 1871 is within the purview of this pro- has been stated, it is taken solely for the

are in conflict with the original, and forbearance of all its creditors. But if 39, vision, and therefore the word “ person" information of the assignee, to enable

therefore repeal it by implication. On as amended by the act of 1874, is appli' wherever it occurs in it, ought to be con- him, as the representative of all the

the contrary , all the amendments are cable to corporations, then their exis- strued to include a corporation unless creditors, to understand and assert or

specific; each section amended is named . tence may be prolonged with impunity, the context shows that such was not the defend their rights in the premises. In

The amendment is made by either strik- against the wishes and interests of any intention . On this point there can be re Fredenberg, 1 N. B. R., 270 ; In re

ing out or inserting particular words at number of the creditors less than one but little if any doubt. The context Frienberg et al., 2. N. B. R.,426 ; In re

particular places, or, as in the case of fourth in numberand one - third in value which is the title BANKRUPTCY of the R. Fay, 3 N. B. R., 661; In re Stuyvesant

& 39,by reforming the section so as to em- of the whole, long after they are both S., and the contemporaneous act of 1874, Bank, 7 N. B. R., 446 .

body in it the desired changes, and then insolvent and bankrupt. shows plainly that the application of the This being so, the register might prop
enacting it as amended . The rest of the Or it may be that the difference be- statutes of bankruptcy, including & 12 of erly have refused to certify this ques

sections are supplementary to the orig - tween the two sections is a casus omissus the act of 1874, to corporations, is gener. tion. In re Fredenberg, supra. Indeed,
inal act, and not in conflict with it . -the result of a mere oversight on the ally provided for in % 5,122 of 'the R.S. , I think he ought to have refused it, and

There is, then , no reason to presume part of Congress. and particularly as to who may maintain proceeded at once with the examination

that the amendment to 39, providing But however this may be, the distinc- a petition against a corporation. of the witness .

who must join in a petition to have a tion exists, as to who may maintain a It was also objected to this motion by But for the same reason--that the wit

natural person adjudged a bankrupt, was petition in involuntary bankruptcy. counsel for defendant that the allega- ness is not a party" to the proceeding

intended to amend or modify % 37 of the One rule is prescribed in the case of a tions sought to be stricken out were -he is not entitled to counsel. It is only

act of 1867 , or its substitute, & 5,122, as to corporation, and another in that of a nat- made in response to an allegation in the parties who are thus entitled. In this

who might maintain a petition tohavea ural person . To confoundorobliterate petition.Sofar as I have looked into proceeding, whatever interest he may

corporation declareda bankrupt. On the this distinction by construction - by the them, there seems to be some conflict or have in the matter sought to be inquired

contrary, if it was intended to amend merest assumption that ở 39 was intend- confusion among the authorities upon into, if any , Francis is merely a witness,

this section so as to require a certain ed to modify 5,122 — is not only going this point. None were cited on the ar- and 'is no more entitled to appear or be

proportion in number and amount of the beyond the office and power of a court, gument. attended by counsel than hewould be if

creditors to join in a petition for that but in a direct opposition to it. I think the better rule is to allow a called as a witness in an ordinary action .

purpose, the inference from the circum . As is well said by a distinguished com- motion to strike out irrelevant or im The same is true of the bank , andfor

stances is satisfactory that it would have mentator : material matter in a pleading, although the same reason. It is not a " party " to

been done specifically and directly , as in “ Upon all acts of the legislature, such it may be a mere denial of an immaterial the proceeding, and the information

the case of the other 12 amended sec- construction should be made as that one allegation in a prior pleading, But in elicited by it is merely for the benefit of

tions. clause shall not frustrate or destroy, but such case, the motion , in analogy to the the assignee. If the examination dis

Section 5,122 not being amended by on the contrary, shall explain and sup- rule in case of a demurrer, should be closes the fact that the knowledge ofthe

the act of 1874, it and 2 39 stand in the port another - sound exposition requiring held to reach back to and include the witness is or may be material in any

same relation to one another that they effect to be given to every significant clause, first fault . controversy with the assignee , to which

did in the original act. By that , as has sentence or ord in a statute .” Smith's The motion to strike out is allowed , in the bank is or may be a party, before

been shown, while a natural person Com ., 2 575. cluding the allegation in the petition such knowledge could be used against

could only be declared a bankrupt upon On the argument of the motion, coun- concerning the number and amount of the bank he would have to be called and

the petition of one or more of his credit. sel for the defendant cited the clause in the creditors joining therein . examined, subject to cross-examination,

whose debts, in the aggregate, & 5,013 of the R. S. (8 48 of the act ), which GEORGE H.DURHAM , pro motion . as an ordinary witness in such contro

amounted to $ 250, a corporation might declares that in the title, BANKRUPTCY, JOSEPH SIMON, contra. versy .

be so declared upon the petition of such the word 'person ,' shall also include The attorney who offered to appear as
creditors, without reference the corporation, and argued therefrom.,that U. S. DIST. COURT, D, OF OREGON: counsel for the witness and the bank
amount of their debts.

as by 39 a " person” can only be adjudg

The two sections are separate provi- ed a bankrupt upon the petition of a cer
TUESDAY, Nov. 16, 1875.

also objected that the attorney who ap

peared as counsel for the assignee was

sions, relating to distinct subjects — the tain proportion of his creditors, so is it, In Re C. B. COMSTOCK & Co. - In Bankruptcy. not “the attorney of the assignee," and

one, the involuntary bankruptcy of nat- also , in the case of a “ corporation,” for RIGHTS OF WITNESS BEFORE REGISTER , therefore not entitled to appear for him

ural persons, and the other that ofcor. the reason, thatthe word “ person ” be . upon thisproceeding.

porations. They are not contradictory ing made to include that of “ corpora A witness summoned before the register on the While I have no doubt that the ag.

or in conflict. and both may stand and tion,” any provision of this title relating application of theassignee to be examined under signee can only berepresented in the writ.
have effect upon the subject matter to to a person ” is also applicable to a “ cor- 25,087 ofthe R. S. 18 not a " party" , to such pro

ten proceedings by his duly appointed

which they respectively relate. poration ." the opinion of the district judge upon any point attorney, yet I see no reason why an

The reason of the difference between This conclusion may be admitted so or matter arising inthecourseof such proceed other attorney may not appear in court

the twosections may not be so apparent far as the statute does not otherwise ing.".
À witness summoned as aforesaid , not being a as counsel for the assignee, in a particu

as the difference itself. But several rea- expressly or by necesssry implication party"to theproceeding is not entitled to be lar proceeding therein pending, as pro

sons suggest themselves. In the case of provide. For instance, the statute pro- attended or represented by counsel during his ex vided in 1,000 of the Or. Civ. Code.

a corporation, the bankrupt is neither vides, that a " person” 'shall be entitled amination .
A creditor of the bankrupt is not a " party" ) to

But the attorney seeking to appear for

entitled to any allowance or a discharge. to a certain allowance out of his property such proceeding, and is therefore not entitled to the witness that has no standing before
By reason of the adjudication it is in ef- and under certain circumstances to a dis interfere with it, or be represented in it by the court in this proceeding, and there
fect dissolved, and its existence termin- charge from his debts. Now, in these counsel.

ated. There is nothing left to grant a two cases, the wood person" does not written proceedings by his duly appointed at authority of the attorney who appears

An assignee can only be represented in the fore cannot be heard to question the

discharge to. It is stripped of all its include a corporation because the statute torney , but this does not prevent another al as counsel for the assignee . For the

property and rights of property, and can ( 8 5,122R. S.) expressly provides that torney from appearing in court as counsel forthe

assignee in a particularo proceeding theredodendo such objectionought not to have been
same reason the question arising upon

acquireno more. The law creates it and 'no allowance or discharge shall be ing, as provided in 1,000 of theOr. Civ .Code .

the law destroys it. But in the case of a granted to any corporation or joint stock An attorney who hasno authority to appear in certified.

natural person, the bankrupt is entitled company, or to any person or officer or heard toquestion the authority of the attorney The rulings of the Register are affirm

to an allowance and a discharge from member thereof. " . who appears in such proceeding as counsel for ed, and the clerk will certify a copy of

his debts, upon certain conditions, and But the clause cited from & 5,013 of the such assignee. this decision to him , and is hereby re

by the act of 1874 ( X12 ) , in a case of R. S. , declaring that the word person" DEADY , J. - On the application of the quired under rule 58 to tax the expenses

compulsory bankruptcy, he is entitled to in the title BANKRUPTCY shall include assignee, W. W. Francis was summoned of this certificate together with a sum of

a discharge, without reference to the corporation ,” has no application to & 39 before the register to be examined in $ 5 to be paid to theassignee or his attor

proportionbetween his assets and debts, of the act of1867 as amended by & 12 of the above entitled matter.
ney , against the attorney who sought to

or the assent of any portion of his the act of 1874 . Upon the appearance of Francis before appear for the witness.

creditors.” On this account it may
have A few words will make this apparent. the register, he was accompanied by an

been thougnt necessary to require, in The original act of 1867 and all the acts attorney of this court, who offered and SUPREME COURT OF NEW YORK .

the case of a natural person, a certain amendatory thereof, prior to that of 1874, desired to appear as attorney for the wit

proportion in number and amount of the are no longer in force. They are super- ness, and also for the Bank of British

GENERAL TERM, Nov. 1875.

creditors to join in the petition , to pre- seded by the title BANKRUPTCY ofthe R. Columbia, a claimant against the estate The People v . WILLIAM L. LEARNED, justice, etc.

vent collusion between a debtor and a s. , which is itself a new statute differing of Comstock & Co. CANAL INVESTIGATION - POWER OF

friendly creditor . The very fact that the in many particulars from the original Counsel for the assignee objected to MISSION TO COMMIT FOR CONTEMPT.

act of 1874 ( 12) requires the judge to be one, and were repealed by & 5,596. of the the appearance of counsel for the wit

satisfied that the written admission of the R. Ś , on December 1 , 1873, or June 22, ress or the bank, on the ground that created ; that it was vested with authority to

debtor that the requisite number and 1874 . neither the witness nor the bank is a issue subpenas, to enforce the attendance ofwit.

amount of creditors have petitioned to Therefore, & 48 of the act of 1874, con party " to the proceeding, although it nesses, and to compel the production ofbooksand

papers : and in case of disobedience or refusal, it

put him into bankruptcy is made in good taining this definition of the word " per was admitted that the proposed examin was authorized to proceed as if it were a court of

faith, gives strong color to this sugges- son” is no longer in force. & 5,013 has ation of the witness had reference to “ record ; that the refusal of the witness was with

tion . When a statute requires a court to taken its place, but this section, in de- affair of the bankrupts withthe said out excuse, and the commission properly ad

judged him guilty of contempt, and awarded a

be satisfied , that an admission in the claring the word “ person” to include a bank on and about Nov. 14, 1873." warrant of commitment against him.-[ED. LEGAL

pleadings of the defendant that the corporation, limits its operation to the The register ruled thatthe " witness is News.]

plaintiff is entitled to sue, is made in title BANKRUPTCY of the R. S. Now, 2, 39 not entitled to counsel,” and that JAMES, J.-The return tothe writ of

good faith, it is a reasonable inference of the actof 1867 as amended by 2 12 of bank cannot appear in this proceeding certiorari shows that one Denison was

that the 'enactment was intended to the act of 1874 is no part of the R. S. , but by counsel, " and the question , “ shall brought before a justice of this court on

guard against collusion . is an independent statute passed on the the ruling of the register be sustained ?" habeas corpus issued to the sheriff of Al

Again, it is well known that the same day as the latter. So it follows, was certified to the judge for decision . bany county . In his return to the writ

amendments contained in the act of that the word “ person” in that section No person is entitled , under 25,010 of of habeascorpus, said sheriff set forth that

1874 were passed under the influence of is not to be enlarged in its operation on the R. S., " to take the opinion of the said Denison was in his custody by vir

the panic of 1873. Under such circum- account of the definition given to it as district judge upon any point or matter tue of a warrant of commitment for con

stances, sympathy for the debtor class used in the Revised Statute, title BANK- arising in the course of the proceeding" tempt, issued by the canal investigating

may have induced Congress to provide RUPTCY. before the registerunless he is a party " commission ; that said warrant recited

that a natural person should not be But it may be conceded that in the thereto. The witness Francis is not a the creation of such commission , the ap

forced into bankruptcy except upon the absence of any statute definition to that party to this proceeding. Theonly par- pointment of its members, the matters

petition of alarge proportion of his effect, the word “ person" should be con- ty to it is the assignee. The law gives pending before it, that said Denison had

creditors, and thereby prevent his being strued to include a corporation, unless it him the right to examine this witness been subpænaed to attend before it to

pressed to the wall, unless, in an ex- appears that it was used in a more lim- with reference to the affairs of the bank- testify , and to bring with him certain

treme case ; while in the case of an arti- ited sense. Such is the rule prescribed rupt , so as to enable him to act intelli- books and papers relating to certain

ficial person, as a corporation ,which is in % 1 of the R. S., which provides that gently in the premises. The witness is specified contracts with the State ; that

created upon the implied condition that " in determining the meaning" of said no more a " party " to the proceeding on the 14th day of July , 1875, said com

its existence depends upon its solvency , statutes or any act of Congress passed than if he was being examined on behalf mission being duly organized as a board

po such consideration would or ought to subsequent to February 25, 1871, " the of the plaintiff or defendant in an ordi- and holding a regular meeting for pur
have effect. wo person ' may extend and be ap- | nary action . poses of investigation , etc. , said Denison

COM
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This was a proceeding before Commis. / ed that Withee, sometimeabout July 15 , in a will :

appeared before it in answer to said sub - passed which shall provide that any ex- timeand the carrier got to the next of- for $435, Harrison Yewell being the pur
pæna, and did then and there admit that isting law, or part thereof, shall be made fice (Bel-Air) at his usual hour. chaser. The report of sale was made,

he had present with him the books and or deemed a part of said act, or which Tie Supreme Court of the United confirmed by the court , and the pur.

papers relating to thecontracts with the shall enact that any existing law shall States recognized and attirm the prin chase money having been paid, a deed

State then under investigation - and did be applicable to it, except by inserting ciples of this decision in U. S.v . Kirby, 7 was made to Yewell by the commmis
then and there in the presence of said it." The act in question is not obnox- Wall , p . 482, and say : All persons in sioner, under an order of court, and re

commission willfully refuse to produce ious to said clause of the Constitution in the public service are exempt as a matter corded . Yewell sold theland toMcGee,

said books and papers, and to obey the the sense in which it is usedin that in- of public policy;from arrest upon civil pro- McGee to Wade, and Wade to J. M. Daw
subpæna issued to and served upon him ; y strument. The said act neither comes cess while thus engaged ," and

where son .
The latter having died, a deed was

whereupon said Denison was adjudged within the letter or spirit of the inhibi- the acts which create the obstruction made to his widow and children . Leti.

guilty of contempt, and ordered to be tion . And besides, this clause should are in themselves unlawful,theintention tia Gist having married G. W. Lifsey ,

punished . receive a strict construction , and if said to obstruct will be imputed to their and those parties being in possession of

After a hearing on the return to the act is not strictly within the mischief author, altbough the attainmentofother the land, the widow and children of

habeas corpus, the said Denison was dis- sought to be provided against by the ends may have been his primary object. Dawson instituted this action for its re

charged from the custody of said sheriff, Constitution, it should be held as not The justification of the defendant covery, making the proceedings in the

the learned justice holding that although within the inhibition . therefore in this respect fails, if the com- action of McGee to enforce his lien for

the commission had power to enforce I am , therefore, of the opinion that plainant at the time of the arrest was the purchase money the evidence of

the attendance of witnesses, it had no the commission was lawfully created ; engaged in the public service. Was he their title. Lifsey and wife filed a de.

power to compel a witness to answer, or that it was vested with authority to issue so engaged ? murrer to the petition upon the ground,

to produce books and papers, or to pun- subpenas, to enforce the attendance of It already appears that Withee was a as maintained by counsel, that it appear

ish him for refusal. witnesses, and to compel the production sworn driver and carrier ofthe mail , and ſing from the record, in thecase of McGee

This investigating commission was of books and papers, and in case of dis that in performance of his duty went to v. Lifsey, that the land was sold by the

created in March, 1875, by a concurrent obedience or refusal it was authorized the Post Office to get the mail, which commissioner for more than the judg.

resolution of the senate and assembly of to proceed as if it were a court ofrecord. was about ready, and at the time of day ment, the sale and all subsequent pro

this State. The members thereof were It is true the language of the act does when his duties as driver and carrier had ceedings under it were null and void,

dulyappointed by the governor, with not say in express words, the commis- begun. Itshould not be overlooked passing no titlewhatever to the land.

the advice and consent of the senate . sion may furnish, but that power is fair- that the defendant was within the Post But this court holds that said sale was

Its duty, as defined by the resolution, ly to be implied' from its whole scope Office room in violation of the rules of not void, but only voidable, and that in

was to investigate the affairs of the ca- and purpose. the Postmaster General (Secs. 30 and 31 , order to avoid it, the party seeking to

nals of this State, etc., and power was In this case the witness was guilty of Postal Laws and Regulations) and there do so should have at the time resisted

given it to compel the attendance of wit- a willful disobedience ; his refusal was fore the place of arrest wasasmuch with its confirmation, or by appeal in that case

nesses, and require the production be- without explanation or excuse, and the in the prohibition of public policy as the have had any wrong judgment therein

fore it of any books or papers in the cus - commission very properly adjudged him arrest ofthe person of the complainant righted. But the validity of the sale can

tody or possession of any witness touch- guilty of contempt and awarded a war- bimself when in the performance of his not be questioned in a collateral pro

ing the subject of such investigation , rant of commitment against him . He duties; and the fact therefore that the ceeding like the present one. The court

etc. should have been remanded . driver bad not at the timeof the arrest furthermore recognizes a distinction be

This resolution and the appointments The order of the justice should be re- actual possessionofthe mail , the delivery tween the sale by a commissioner, in a

under it were subsequently recognized versed , and an order entered directing of wbich the defendant had forbidden, case like this, and a sheriff under an or

and ratified by the legislature ( chap. 91 , that the relator be remanded to the cannot avail the respondent. dinary execution. An error by the lat

laws of 1875 , page 80), which also gave custody of the sheriff of Albany county , The exemption from arrest of persons ter, like the one alleged here, would

to the commission authority to issue with costs against the relator. engaged in the public service as was the have been void , because it would be

subpenas, compel the attendance of C. S. FAIRCHILD, for the people. complainant Withee, does not depend merely a ministerial act , while the act

witnesses, and the production of books WILLIAM C. Ruger, for the relator. upon the manualpossession of the mail , of the commissioner was a judicial one.

and papers before it ; and, on failure of but upon principles of public policy ,

any witness to obey itsmandate,power U. S. COMMISSIONER HAMLIN , BAN- which would be quite futile werethe
to issue attachments, with the like pro operations of the general government

SUPREME COURT OF INDIANA .

ceedings as courts ofrecord .
GOR , MAINE.

subjectto be interrupted bythe enforce (From the Indianapolis Sentinel.1

In this case Denison had been properly THE UNITED STATES V. GUSTAVUS L. BEAN. ment ofmerely private rights as in this

subpænaed to appear before said com

WILL - CONSTRUCTION OF - ESTATES TAIL AND
ARREST OF MAIL CARRIER ONI CIVIL PRO- case . Finally itwas urged that the de

mission and to produce before it certain fendant did not know that the complain .

books and papers. He did so appear ;

hebroughtwith himsaidbooksandpa- States mail is exempt fronte arrest on civilprocess when hearrestedhim November 15th: Milligan etal.,Parke,C. C. Downey,J.

4412. Huxford, administrator, etc. , vs.
Held , that a driver andcarrier of the United ant was a driver or carrier of themail

pers, but he refused to produce them , while engaged in the service,and this exemption Something was said at the hearing which

without giving any reasonor making any extendsto suchdriver or carrier while he is wait
The materialquestion arises upon the

ing for the mail.— [ED. LEGAL NEWS.)
seemed to show the defendant had learn.

construction of the following language
excuse .

Upon the argument it was claimed contract and defen

that the refusalwas justified because the sioner Hamlin againstGustavusL. Bean dant beileved that complainant had not CharlesW. HuxfordandBenjaminD.

“ Sixth - I bequeath to my two sons,

commission badno legal existence ; no for delayingby arrest fordebt one John had time or opportunity to besworn as a Huxford,"all theresidue of myestate,

legallycreatedby concurrentresolution, to the postoffice for the mail for Belfast; daynight, Nov. 13th,and beforehecame eitherofmysons,Charles W.Huxford,

driver after reaching Bangor late Satur * * and should

and that all its doings were void.Thał Nov. 15. The testimony was closed on
to the post-office on the morning of the

or Benjamin D. Huxford , die withoutsuch a tribunal could only be created by the 25th , of November and the commis
15th . Sufficient appears to show the

bill, enacted by both branches ofthe leg . sioner rendered his opinion. The case
islature, and signed by the governor. wasbased upon the ActofCongress, Re driverwassworn, and no provision of issue, then their share ofmyestate to go

back to my estate.
the statute or regulation of the Post Office

Certain clauses of the Constitution were vised Statutes, chap. 9, section 3,995,
property

citedin support of said objections. Itis which providesthatany person who
shall Department was pointed out requiring hereinbequeathedgo back tomyrestate,

not

necessaryto discuss thoseindetail. knowingly and willfully obstructorretard tasudnicethe besworo again,whenbe I direct thatitshall be divided equally

It is sufficient to say that there is no the passageof the mail,or anycarriage, 9th ; nordoesitappear to bemateriai amongmychildren then living."

clause in the Constitution expressly pro- horse, driver, or carrier carrying the
The question was what kindof estate

was created by this will in the sons-and
hibiting the creation of a commission by same shall, for every such offense be whether the complainant was the con

“ It has been almostconcurrentresolution. People v.New punishable by a fine ofnot more than tractor cor not, so long as he was acting thecourtesays :

uniformerlyheld inEnglandand in thisYork CentralRailroad Company, 24 N. one hundred dollars .”
No claim is made that Withee was ex

Y., 455, and where not expressly prohib HAMLIN, J.
empt from arreston civil process because event that the first taker shalldiewith

country that a limitation over in the

ited by the Constitution , the legislative Upon these facts the question arises, of his being a contractor, butthe exemp; outheirs, without issue, or on failure of

power is_unrestricted and unlimited. was the arrest of thecomplainantby the tion is put on the groundthat he is and issue creates an estate tail. The language

People v. Dayton,55N. Y., 580; Leggett defendant, takinginto consideration the was adriverand carrier within theterms generallyisthat the devise without the

v. Hunter . 19 N. Y. , 445. time when,and the place where, under of thestatute. Still less can thedefen: limitationoverwouldcreate a feesim

Appointingcommissions for various these circumstances, such anobstruction dant set up his want of knowledgethat ple, but with the limitation over is afee

purposes by concurrent resolution has or retarding of the driver and carrier as the complainant was engaged in the pub
beenpracticed by both Stateand nation iswithin the intent of the statute? The lic service as a driver or carrier of the simplecut downto anestatetail.”

We think that the limitation over

al legislaturesmore or less from the or: defendant pleads that he is an officer of mail.

ganization of this government. It has the law , a deputy of the sheriff, and in Itis impossible to reconcile the acts of andBenjamin ,vested in them an estate
after the death of the sons , Charles W.

been repeatedly done in this State since the legal exercise of his duty as such, the defendantin going into the post-of

theadoptionof the Constitutionof 1846, having executions issued by courts of fice at so early an hour in the day, direct- tail, or cut down thefee given to them

as the Session Lawsofthe State will competent jurisdiction , requiring him to ing the clerk not to deliver the mail to that this estate tailwas converted by the

show . This fact alone would seem enti- arrest the body of the complainant, Withee, and finally going with him to

tled to a controllingweightonthe ques- and that the complainantwas andhad arrange foranother driver to take the statute intoafee,andthat the remain

tion of constitutionality .Peoplev.Day- beenunder arrest all the timefromNo- teamupon any other theory,except that totake effect until
afteran indefiniteton, supra . Story on theConstitution, vember 8th down tothe morning of thethe defendant well knew the complain failure ofissue,would be void ascreating

sec . 408. Cooley on Con . , 67 . 15th , when he resumed the custody or

But, conceding the concurrent resolu. re-arrestedhim . It does not appear ne- and it mustbe held that he run his own aperpetuity . Held, also, thatas thelim

tionunauthorized , the legislature has, cessary to determine whether the arrest risk in delaying the mail,if acting with itation over of therealestate was void,

by bil! and enactment,recognizedthe made on the 8th of November andcon- such belief,itafterwardsturned outthat a fortioriwouldthe limitation over of

commission as a legal entity , validated tinued to the 11th , remained an arrest he was mistaken.

the personal estate be void ? Reversed .

its creation , and vested it with all the after Thursday or not, or whether, it Defendant ordered to recognize .

powers exercised in this proceeding. having ceased at that time, thedefendant
THE BANKRUPT'S SURETY ON THE NOTE .

Laws of 1875, chap. 91 , p. 80. could take the execution debtor as an
4361.George W. Gregg v.Wilson , Rush

But it is claimed this actis also uncon- escape, because it is not perceived how KENTUCKY COURT OF APPEALS.
C. C. Worden , J.

stitutional. First , as in conflict with the officer on fresh pursuit could bave

that clause of the Constitution which de- any higher rights in thecase than atthe QUESTIONING COMMISSIONER'S SALES IN COL Action by Wilson against George W.
LATERAL PROCEEDINGS.

clares that “ no person shall be deprived time the arrest was first made, if it were Gregg and John T. Gregg on a joint and

of life , liberty , or property without due similar to that made Nov. 15th , and was Elizabeth Dawson, etc. v. G. W. Lifsey. several promissory note , executed by

process of law .” Thisprovision has no unlawful. Was thelast arrest then law- From Daviess. Prior, Judge.
the two Greggs to Wilson . George W.

more application to this act than it has ful ? It was held in U. S. v. Harvy , 8 In May, 1851 , Meredith McGee ob- Gregg answered that he was surety on

to any other act requiring witnesses to Law Reporter, p. 77 , by Taney, C. J., tained a judgment in Daviess Circuit the note ; that John T. Gregg had been

answer, and authorizing their punish- “ that a warrant in a civil suit against a Court, enforcing his lien for the pur- adjudged bankrupt ; that the plaintiff

ment if they refuse. In such cases the mail carrier was no justification to the chase money due on a tract of land sold had filed the note or a copy in the bank

proceedings to adjudicate, and to impose ministerial officer executing it, although by him to John A. Gist, in trust for Le. rupt court and there obtained judgment

sentence, if adjudged guilty , is due pro he may have acted without knowledge titia Gist . The judgment directed the for the allowance of his distributive

cess of law. Second, as in violation of of the law ofCongress, and did not de commissioner to sell so much of the land share of the assets when the same should

act 3 , sec . 7, a new clause which came tain the carrier longer than was neces. as would satisfy thedebt, amounting to be ascertained , etc. A demurrer to this

into the Constitution in January , 1875, sary for the execution of the warrant.” $ 316.26 . The commissioner, instead of answer was sustained,which is the error

which declaresthat "no act shall be In this case the retention was but a short following the judgment, sold the land assigned . The court is of opinion that

ACTION ON PROMISSORY NOTE-LIABILITY OF
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PRACTICE .

MOTION IN ARREST OF JUDGMENT - THE COM

MON LAW DOCTRINE AND THE CODE.

TAXES .

the answer sets up no ground of defense The evidence is contradictory, so this driving his team through the city. The a particular case support the inference

or suspension of the action,and that court can not disturb the finding below purpose and object of such an ordinance of a previous but implied authority, or

even if the note were joint only ; and on the weight of the evidence . is to impose a tax upon a business, call. whether, not going to that length , they

this opinion is based upon section 19 But the judgment is reversed on the ing or occupation,and not upon one who prove a ratification. Of course, in the

( see Bump, 402) of the bankrupt act . ground that it does not appearfrom the may occasionally aul a few loads in an former case, the principle has no appli

Under this section , if the appellant pay evidence that the appellee used the pro- emergency for another, when that is not cation : ( see Bristowe v.Whitmore, sup ) .

the debt, he will be entitled to stand in per diligence to ascertain whether the his calling. Wenow come to the second question ,

the place of the plaintiff, and receive note was genuine. (Wingate v. Neidling namely, the effect of a ratification upon

wbatever would come to him . Affirmed . er - present term , reported below . ) Re.
AGENCY - CONSEQUENCES OF A

the relative rights of the principal and

versed .
third parties. As soon as there is a rat

RATIFICATION .
ification the principal steps into the

(From the London Law Times. ] place of the agent He becomęs imme

4253. Butterworth 0. Bartlett et al . ,
The maxim of the common law, as we diately invested with all the rights and all

Laporte C. C. Worden ,J .
4,407 Wingate v. Neidlinger, Putnam have seen , is that a ratification hasthe the duties that flowfrom the transac

This was a petition by the appellees C.C. Buskirk, C. J. effect of a previous command. In order, tion, or conduct by him ratified. The

to the Board of Commissioners of La On the 26th day of February, 1873. ap- however, to see as clearly as possible the person whose conduct is ratified sinks

porte county for the vacation ofacertain pellant purchased clover seed of appel consequences which flow from a ratifica- into a subordinate position ,andexchan

publichighway. Viewersreportedin leeandpaid forthemincurrency: Ap- tion ,it will be well to consider thepar- ges his original rights and duties, so far
favor ofthe vacation . Butterworth , who pellee took the money home with him , ties separately whose rights may be re as these were due to the particular trans

was the owner of a tract of land through and in August he returned to appellant spectively affected . The relative rights action , for the rights and duties of a duly
which the road passed , filed his remon a $50 legal tender treasury note, etc., then , which may be affected by a ratifi- authorized agent. Hence , where an un

strance against the vacation on the which he claimsd he had received of cation are those of authorized person entered into and sign
ground that the highway was of public him, and which was counterfeit.

( 1 ) The principal and the agent. ed , as agent of the owner, an agreement

utility , and on the ground that he would The question presented in this case is, ( 2 ) The principaland third parties. for the sale ofan estate , and the owner af

be damaged by the vacation to the ex- whether a person ,who receives currency (3 ) The agent and third parties. terwardssigned it , expressing at the same

tent of $ 1,000, which sum he claimed . in paymentof debt, is required to use In the first place, the consequences of time on the face of his instrument his

The board struck out the remonstrance diligence to ascertain whether it is gen- a ratification as it affects the relative sanction and approval of theagent's con

entirely . There was an appeal tothe uine, and if it is discovered to be forged, rights of the principaland agent willbe duct,theagent could not be rendered per

Circuit Court, where the remonstrance to return it within a reasonable time af- considered. The general rule is , that if sonally liable upon the contract, the pur

wasallowed to stand in fact,but the por- ter such discovery, or if it can not be an actdone for another by a person not chaser's remedy being againstthe princi

tion as to damageswas stricken outwhich returnedto give notice ofits character. assumingto act for himself,but for such pal. (Spittle v. Lavender, 2 Brod .& Bing ,
is the error assigned. The court cites approvingly Atwood v. other person, though without any prece- 452 ; and see Kendray v. Hodgson, 5 Esp

The court is of unanimous opinion Cornwall, reported in the American Law dent authoritywhatever, it becomes the 228). So if a contpact in writing is made

that the statute (sections 19, 20 and 21 , 1 Register for 1874, p . 230, answering these act of the principal if subsequently rati- for a principal without authority, and the

G. & H., 363) authorizes damages in be- questions in the affirmative. Reversed . fied by him . In such a case the principal principal subsequently, ratifies the con.

half of one through whose land a high
is bound by the act whether it be to his tract, the ratification renders the agent

way runs which is sought to be vacated , SUI REME COURT OF ILLINOIS.
detriment or for his advantage, and authorized to enter into the contract un

and the majority of the court hold that

such a person may remonstrate on the

HEAD-NOTES TO RECENT CASES, PREPARED whether it is founded on a tort or a con der the Statute of Frauds. (Maclean v.

tract , to the same extent and with all Dunn , 5 Bing, 722 ; see also Wilson v.

ground of the inutility of the proposed

vacation, and in the same remonstrance
Belleville Nail Mill Company v. Childs.

the consequences which follow from the Tumman, 6 M. & G., 236 ; Bırd v. Brown,

same act, if done by his previous author . 4 Ex., 786 ; Maclean v . Dunn, 4 Bing,
claim damages in consequence of the

ity. (Wilson v. Tumman, 6 M. & G , 722 ; Hilbury v. Hatton, 2 H. & C., 822;

proposed vacation Reversed . 1. Trial with demurrer undecided. 236 ; 6 Scott, N. R., 894 ; 1 D & L , 513. ) Soames v. Spencer, 1 Dow. & Ry. , 32) .

Where parties go to trial by consent Hence, if an agentincur expenses by de One of the most recent cases upon the

with a demurrer to a count of the dec. parting from bis instructions, and the question of the operation of the Statute

4189. Gander v. the State, ex. rel . , for the reversal of the judgment.
laration undecided, it will be no cause principal afterwards ratify such depart- 0 : Frauds in cases of ratification , came

etc., Warrick C. C. Worden , J.
ure, the agent is entitled to recoverthe before the Court of Queen's Bench this

This was a suit on a gaurdian's bond . First Nat. Bank of Shawneetown v. Cook et al. expenses so incurred. (Frixione v. Tag . year. (The Leather Cloth Company v.

liafero, 10 M , P. C. C., 175. ) In Hovil v. Hieronimus, 10 L. Rep. Q. B. , 140). A
Appellant was surety on the bond.

The evidence is not in the record , so 1. When equit: will restrain the collection stated more briefly. If you adopt A. as
Pack ( 7 East, 164 ) , the same rule was verbal contract for the delivery of three

cases of leather cloth to the defendant at

there is no question before the court ex . of. - It is well settled in this State that a
cept that arising on the motion in arrest court of equity has the power to restrain your agent on your ownbehalf, you must Cologne was entered into in Feb., 1870,

adopt him throughout and take his between the defendant's son , A., and the
of judgment.

the collection of taxes, where fraud has agency cum onere. ( See to the same effect plaintiffs. The goodswere to be sent
The court is of opinionthat the facts occurred, or where the assessment or Ramazotti v. Bowring, 7 C. B. , N. S. , 851, from London, by Ostend..When the

are stated in the complaint in“ such a levy has been made without legal au- per Erle , C. J.; Attwood v. Small, 6 °Cl. & goods were ready, the plaintiffs had giv ,
manner as to enable a person ofcommon thority.

F., 232.) The act done must be for the en up their Ostend route and returned

understanding to know whatwas intend 2. Altering assessment without notice to benefit of the principal . (Wilson v . Bar to the Rotterdam route. They shipred

ed ; ” and that these facts, fairly inter- owner.The assessor has no power, after ker, 4 B. & Ad., 614 ; Goodtitle v. Wood- the goods in March, and sent an invoice

preted, uphold the finding of the court. he has accepted from the owner a list ward, 3 B. & Ald ., 689.)
to the defendant , together with a notifi .

There was no demurrer to the com- and valuation of his property , arbitrarily A ratification must extend to the whole cation of the change in the route . The

plaint. There are many cases where the and without notice to the owner, to alter of a transaction. So well established is defendant did not answer this letter, but

complaint will not stand a demurrer, the assessment and materially increase this principle that if a party is treated as ordered more goods, which were for

and yet would be held good after verdict the valuation of his property.
an agent in respect of one partofa trans- warded in the same way . In the voyage

against a motion in arrest of judgment. 3. Power of county board to increase as- action, the whole is thereby ratified. the three cases were much damaged.

The spirit of the common law doctrine sessment. After an assessment of prop : (Wilson v . Poulter, 2 Str. , 859 ; Small v. The defendant, in a letter dated 5th

on this subject ( 3 Blackstone 394 ) has erty for taxation has been made and Attwood , 6 Cl . & F., 232. ) From this July , refused to pay for them , on the

been embodied in our code. 2 G. & H. equalized by the state board, the taxes maxim results a rule of universal appli- ground that the instructions were to

122, section 101. Affirmed . extended thereon, and the books in the cation, namely , that where a contract send them via Ostend . Two questions

WITNESS — RIGHT TO BE QUESTIONED BY as hands of the collector, it is extremely has been entered into by one manas on the above facts were raised at the

doubtful whether the county board has agent for another, the person on whose trial : first, whether there was sufficient

5239. Clark v.the State of Indiana, any legalauthority to changetheassess behalfit has been made cannottakethe memorandum in writing signed by the

Clark C. C. Downey, J.
ment; but it certainly has no power to benefit of it without bearing its burdens. defendant ; secondly, whether he had,

make such change to the detriment of The contract must be performed in its by his silence and subsequent conduct,
Indictmenlagainst appeilant for mur- the taxpayer without notice to him ,and integrity. (Brixtowe v. Whitmore, 4 L. assentedto thechangedroute before the

der ; verdict of guilty ; motion for new
so far as it may increase the assessment T. Rep. N.S., 622 ) .

trial overruled , which is the error as
loss, Both questions were answered in

without notice its action is void.

signed.
The master of a ship entered into a the affirmative. The full court upheld

Defendant was put on the stand, and of the amount required to be levied as
4. By cities and towns.-- The certificate charter party whereby he was himself the ruling of the learned judge at the

after answering a few questions pụt by taxes by cities and towns, etc , under tion for this he was to convey troops, Lord Chief Justice Cookburn, “ that
to receive the freight. As a considera- trial. " It is impossible to say," said

his counsel, was interrupted bythe judge | section 122 of the act of 1871-72, must and to fit the vessel for that purpose there was not in this case a written

and instructed to give a general state- be filed with the county clerk within He advanced money out of his own memorandum of the original contract ,

mentof the whole affair, thejudge stat the time prescribedbylaw, or the levy pocket,and drew bills on the owner for and that the departure from the terms

ing that he would not permit thewitness will be void , and the collection of the the restof the expenses, toenable the of that contract in the mode of delivery

to be questioned by his attorneys. Pri

soner's counsel inquired if that would

same may be enjoined . ship to earn the freight. The contract cannot be ratified by the other party

exclude such ques:ions of the defendant The American Insurance Company y. Pad- was ratified bythe owner. The House without writing. If he receives the

as might be necessary to bring out any
field et al . of Lords held that the owner could not goods, or if he has ratified the mode by

importantpoints which he might omit
take the benefit of the contractand leave which they were sent , he cannot be

to state. The court replied that he could Breach of condition to keep house insured theonerous parts ; that the master, if heard to say thatit was a new contract,

not permit the defendant's attorneysto occupied .-- A condition ina policy of in sued by the owner for the freight as and cannot be enforced because it was

ask any questions. Thereupon the pri- surance of a dwelling house that if the money had and received, would have not in writing. There was sufficientevi

soner left the stand and did not further house should become vacant and unoc
had a right at law to dednet the money dence in the present case for the jury

testify. cupied the policy should become void ,
so advanced without pleading a set-off, that the defendanthad ratified the route

The defendant is allowed, at his option, is broken when the tenantoccupying the and that he had a right in eqnity to be by which the plaintiffs bad forwarded

to testify in his own behalf
. (Acts 1873, same leaves the house twomonths be reimbursed out ofthe freight soearned, thegoods.” Mr.Justice Blackburn spoke

p . 228 ). He has a right to testify as fore a loss by fire and gives the assured that the masterhas not, in ordinarycir. letter of the 5th July in the most distinctsuch a case not falling within the rule to the same effect : The first part of the

other witnesses do , and , as in case of notice of the fact ; and no recovery can

other witnesses,his counsel have a right be had on the policy for the loss. The cumstances , a lien on the freightfor terms refers to the plaintiffs' letter of

to interrogate him . ( 29 Ind ., 121 ) . Re . faci that the tenanthas left a few articles wages and disbursements (ib.): Lords the 1st March, and clearly admits that

versed . in thebuilding and has not deliveredthe Wensleydale and Chelmsford dissented all that was said in it was quite true .

* This letter was signed by the de

DILIGENCE TO key to the owner, but with no intention noble lords, on the ground that there fendant or his agent, and therefore the

of holding possession , will not change the

rule .
was no question of ratification, and that statute has been satisfied , and there is a

3257. Samuels et al . v . King, Bartho the master should therefore look to the memorandum in writing by the defend

lomew C. C. Buskirk , J.
City of Collinsville v . Cole.

owner only for reimbursement in the ant, the party to be charged, or his

Action by appellee against appellants ORDINANCE usual way. They did not dissent from agent. But it was argued that though

to recover the value of work done as a Licensing hackinen, teamsters, etc.-- An the principle above stated. The maxim there was that letter of the defendant to

tailor. ordinance that " there shall be levied " Quisentit commodum sentire debet et onus " the plaintiff, there was no assent in

The questions in the case are ,whether upon every hackman , drayman, omnibus requires little to be urged in its support, writing to the substituted contract. ”

appellants in the payment of $ 18.00, due driver, carter, teamster, cabman or ex - founded, as it is , upon just and equitable Bit, as his lordship pointed out, the

appellee, paid him a $ 20.00 counterfeit pre -sman, and al ! others pursuing a like grounds. Where a ratification is proved, plaintiffs did not rely on a substituted

bill , and whether appell-e used due dili- occupation, the sum of ten dollars for a the principle applies, but it is not al. contract, but on the original contract.

gence in reference thereto , license.” Held, not to embrace a farmer I ways easy to decide whether the facts in [TO BE CONTINUED] .

COUNSEL.

INSURANCE.

COUNTERFEIT MONEY-DUE

ASCERTAIN ITS GENUINENESS ,
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CHICAGO LEGAL NEWS. THE SUPREME COURTJUDGESUIP. To the Members of the Bar, andtothe Mer no one ever had friendsmorefaithfulor

Governor Beveridge has called a spe
chants and Business Men of the Seventh indulgent; but do you think it quite

Judicial District of the Supreme Court : right forone occupying the first judicial
cial election for the 21st of this month,

Let vincit . GENTLEMEN : To be selected by you as position in the land, topermit the use of

to fill the vacancy on the Supreme Bench a candidate for the highest judicial sta- his name for political position ? The

occasioned by the resignation of Judge tion in our State is , in my opinion, an
office came to me covered with honor,

MYRA BBADWELL , Editor .
MCALLISTER.

honor as great as can be conferred upon and when I accepted it my chief duty

was not to make of it a stepping-stone to
Judge T. Lyle DickEY , on Thursday , any lawyer who loves his profession .

It is scarcely possible to overestimate something else, but to preserve its pur

CHICAGO : DECEMBER 4, 1875. issued the following card addressed to the importance of the judicial depart- ity, and, if possible, make myname as

the voters of the Seventh District : ment of the government, as the admini. honorable as that of my predecessors.

To the Voters of the Seventh District of the stration of justice is the great end for No man ought to accept this place unless

Published EVERY SATURDAY by the

State of Illinois, for the election of Judge

he shall take a vow to leave it as hon
which society is organized.

orab

CHICAGO LEGAL NEWS COMPANY,
There can be no higher function or as he found it. There ought nev

of the Supreme Court :
dignity than that of the upright judge, er to be any necessity for rebuilding

AT Nos . 161 AND 163 FIFTH AVENUE. I place my name before you as a canditate forJudgeof the Supreme Court of who fairly and impartially administers from below . Alladditions shouldbe

this State, at the election to be held on justice between individuals and the above. In my judgment the Constitu

TKBMS: - TWO DOLLARS per annum, in advance country . tion might wisely have prohibited the

Single Copies, TEN CENTS . Tuesday, the 21st day of this month . To be named as fit for such an office is election of a chief justice to the presi

I do this in compliance with the expressed wish ofa considerable number anhonor for which I shall alwaysfeel dency. Entertaining such a view ,could

grateful to you . Thanking you for this I properly or consistently permit my

Wecallattention to the
following opin- ties composing the district,embracing expressionof yourconfidence, I place name to be used forthe pronotion of a

ions, reported at length in this issue :

menofall politicalparties andofnearly electedI will trytomerit the good opin- ifI should do so, could I at all times

CONTRACTS DISCHARGEABLE IN CONFED- them several of the ablest members of
allclasses of the community : and among ion you entertain of me. and in all cases remain an unbiased

VAN H. HIGGINS. judge in the estimation of the people ?
ERATE MONEY. - The opinion of the Su- the Bench and Bar.

preme Court of the United States by For many years I have been a resident

Recent Publications .
SUPREME COURT OF ILLINOIS.

Field , J. holding that contracts made of this state, six of which years have

HEAD -NOTES TO RECEMT CASES, PREPAREDduring the war in one of the Confederate been spent in Chicago . Many of you

have known me personally. TENAESSEE CHANCERY REPORTS. Reports

States, payable in Confederate currency , As an assurance of fidelity to duty in of Cases Argued in the Court of Chan Primmer v. Claybough.

but not designed in their origin to aid case ofmy election, I refer to my past cery of the State of Tennessee, and de

the insurrectionary government, are not, life, as a citizen,as a soldier, at the Bar cided by the Hon. William F. Cooper, 1. Widow a competent witness to protect her

and on the Bench . Chancellor of the Seventh Chancery separate property . — When the litigation

because thus payable, invalid between T. LYLE DICKEY . District, at Nashville . Vol. I. St. involves the separate property of the

the parties. CHICAGO, December 2, 1875. Louis, Mo.: G. I. Jones & Co. , pub- wife, she is made a competent witness to

lishers . 1875.
BANKRUPTCY-CORPORATION-LAW RE We understand the republicans intend

protect the same, and the fact that her

The mechanical execution of this vol- husband is dead 'will not render her in

LATING TO Construed . — The opinion of calling a convention to nominate a can

the United States District Court for the didate for this office. It would seem

ume is good, in fact it is better printed competent as a witness against his ad

District of Orezon ,by Deady, J. , holding from Judge Dickey’s card thathe intends thanany other law.hook everbefore plevied in a suit by a party claiming un

printed in St. Louis. The manner in der heragainst the administrator of her
that a petition to have a corporation ad- to run independent.

judged a bankrupt may be maintained

which the Missouri Reports are printed husband's estate.

is not at all creditable to the State. Mr.

under section 5,122, of the Revised Stat CALL ON JUDGE HIGGINS.

utes by any creditor of such corporation , The Hon. Van H. HIGGINS :

2. Use of her property by husband . — The
Cooper, the chancellor who delivered the

fact that a married woman allows her

opinions reported in the volume before husband to have a general use and con
without regard to the numberand amount

Decr Sir : Understanding there is to us, is one of the most experienced chan- trol over her personalproperty, such use

of creditors requiredto join in such pe- be a vacancy npon the Supreme Bench cellors in the country, having devoted and control being of a character consist
tition against a natural person . The

learned judge states the effect the adop- resignation of Judge McAllister, the unchancery practice. The opinions are notmake it liable for his debts,orentitle

of this state, growing outoftheprobable many years of his life exclusively to ent withtheircommon interests and the
proper enjoyment of it by both , will

tion of the title “ bankruptcy ” in the dersigned members of the Bar respectable,and skillfully reported . Wedonot his administrator to claim the same as

Revised Statutes had on the original fully request you to become a candidate know of any recent volume of reports against her mortgage .

bankrupt actand the amendments there for the position .

to.
that contains as many valuable chancery

Burke v . Monroe County .

Hitchcock& DupeeIra O Wilkinson , RCBacon , cases as this one. We can cheerfully
CG Whitney,

POWER OF CANAL COMMISSION TO COMMIT Hervy, Anthony & Edwin Bean, 1. Whether statute embraces more than one
recommend it to the profession. We de

HS& F S Osburn , H M Matthews, subject and that is expressed in tille . - The
FOR CONTEMPT . - The opinion of the Su JM Flower, Ewing & Leonard, sire in this connection to not only call act entitled an act to restore uniformity

preme Court of New York , at General Barker,Buell & W , D K Tenney,
the attention of attorneys, but particular in the taxation of real and personal prop

Bentley & Quigg, SS Gregory ,
term , by JAMES, J. , holding that the com Obadiah Jackson , A H Chetlain , A E Guild , Jr. ly the judges of State courts, to the erty for all purposes, in the several coun.

mission known as the Governor's Com E B McEagy:
BD Magruder, VB Denslow , following excellent rule of Chancellor ties and cities in the State, which took

mission was lawfully created , and had
EC & WCLarned, HWMagie, effect July 1 , 1872, so far as it provides

PB Smith , Cooper :
for the repeal of certain other acts, is not

the power to commit a witness for con Whiteside & Bush , J F Bonfield , Wm A Sheridan,
Wm H King, “ RULE 26, IN DIVORCE CASES.- Where in violation of the constitutional provis

· tempt in refusing to testify. We do Ira Scott. the defendant is out of the State, a 80 - ion which declares that no act shall em

not believe that this opinion will be Frank Baker, Fairchita & Black Homer Bushnell, licitor of the court shall be appointed shall be expressed in its title.
bracemore than one subject, and that

sustained by the Court of Appeals . It Theo Schintz,
D LShorey , W D Bishop,

to defend, whose duty it shall be to 2. Provision germane togeneral object and
has been carried there by writ of LW Perse, RW Bridge,

write to the party and inform him or her not be expressed in litle.- Where the gen
FW Tourtelotte, s W Osgood ,

If every little commission cre E A Sberburne, WE Leffingwell, of the charges of thepetition ; and if the eral object of an act of the legislature is

BM Munn ,
ated by the governor of a State or its P H Pope ,

place of residence be not stated in the to restore uniformity in taxation in coun

ties and cities , the constitution does not
legislature, has the same power to com

John Hutchinson , M Bryant, petition , and the attorney appointed to require that the title should be as com

mit as a court of record , this is a danger- Mayer,
James G Milier, defend is not assured of such place of prehensive as the act itself, and the act

ous country to live in .
HO McDaid , GC Lutshaw ,

Firman ( hurch, residence, the plaintiff may be required maycontain any provision which is ger

Abbott & Olliver , mane to the primary object of the bill.

Arrest or Mail CARRIER.—The opin- ¥ W Pike,
to appear in court, or before the master, Therefore the repealofspeciallawswhich

Hugh H White, NP Kindley ,

ion of United States Commissioner HAM- SB Perry
and be personally examined , on oath , interfere with uniformity of taxation

LIN, of Bangor, Maine, holding that a

touching the place where notice may be may be promptly embraced in such an act.

SM Moody,

driver and carrier of the mail is exempt A Ryerson .

STATUTE .
JH Speers, sent, and such other matters with respect

W Monroe, to the fair conduct of the suit as to the 3. Constrnction of. - In construing stat.

from arrest on civil process while en DC Carmichael, J Leddy ,
utes courts look at the language of the

chancellor may seem proper."
gaged in the service, and that this ex

JD Boardman, GW Phillips, whole act , and if they find in any partic
G Gardener,

If such a rule were adopted by the ular clause an expression not so large

emption extends to such driver or carrier RCIJH Whipple,

while waiting for the mail.

Wni B Bradford , judges in this State, and rigidly enforced and extensive in its import as those
J A Hinkley,

we should not hear of so many fraudu- used in other parts of the act, if upon a

review of the whole, they can collect,
lent divorce cases. Since the crusade by from the mere large and extensive ex

NOTES TO RECENT CASES.
D Appleton ,
J Jolinson , Jr. , the bar association against the divorce pressions used in other parts , the inten

JJKnickerbocker lawyers of this city , they have commenc- tion ofthe legislature, it is their duty to

A W Windett,

The United States District Court for CcClunk ,
ed less suits here. But we regret to say give effect to the larger expression .

4. Thus where the object of an act was

the District of Mass ., held , In re Lang Peel ,
WS Brackett, that it has, so far, only caused them to to restoreuniformity ' in taxations in

don , 13 N. B. R. , 60, that a resolution of 11 Decker, change the venue. They commence their counties, and for that purpose it provid

composition which provides for payment 1 Robinson ,
cases defore the Circuit judges, in the ed that “ all laws requiring any city to

Grimnell & Marsh , Well Ingham , WA Compton .
in indorsed notes is defective, and will H Archambault,

country. We have no doubt that the support and provide for its paupers, to

assume liabilities or perform duties re
JJ McClellan , (' A Farnsworth , JWHY ,

not be ratified . judges in the country will take steps to quired of counties by the general laws ofF D Ackley,

J W Murday,
stop this fraudulent practice. The above this State are hereby repealed ,” it was

BANK-FUNDS OF BANKRUPT'S ESTATE. volume may be had of Soule,Wentworth held that the repealing clause embraced

Alta M Hulett,
The opinion of the Supreme Court of IL E Scey, Springer& Scoville & Thomas,Law Bookseilers, of St. Louis. incorporated towns as well as cities,

New York in Havens v. N. C. Bank of A M Shepard,
Frank L ( shorn . WFMitchell, as without it the object of the act could

not be attained , and because the word

Brooklyn , 13 N. B. R. , 95 , holding that
WF Whitehouse,

Allen & Barmm , HSAustin . RW Ricaby , The Chief JUSTICE DECLINES. — Chief city as defined by lexicographers em

no State Court can require a bank in
GW Kretzinger.

Justice WAITE has written a letter, an braced incorporated town .

which the funds belonging to a bank Judge Higgins has also received a call extract from which appears in the Tole

rupt's estate aredeposited ,to pay a judg- signed by many of the leading mer. do (Ohio) Commercial, as follows :
The English Supreme Court of Judica

ture Act abolishes bills of exceptions

ment against the assignee out of such chants of the city . To these calls Judge Of course, I am always grateful to my and proceedings in error, and substitutes
funds.

Higgins responds as follows : friends for any efforts in my behalf, and for them a motion for a new trial .

CONSTITUTIONAL LAW.

JH Roberts , Fred Hale ,

Fred Ullman ,

Galt.

JW Jewett,
Sidney Smith Ds Pride , Lockwood & Bacon

James Goggin ,
EW & WW Evans,

error.

J Leaming , LS Swezey ,

J Rorenthal,

AM Pence , EW Russel,

RH White , WH Peck .

JY Scammon , Wm G Dyas,

LC Paine Freer , Perkins & Chase, WH Garrison ,

man , EB Sherman ,
Hutchinson & Luff, W Roemmer,

HC Bennett,

EGAqay.

AH Lawrence ,
Wm C Grant, CJ Johnson ,

W H Swift , RS Hill ,

HN Hibbard , Sidney Thomas, A J Johnson,

DW Munn ,

R E Jenkins, HC Noyes, Wm | Sisson ,

Geo Willard ,
W T Burgess,

LH Bi-bee, PL Sherbian ,

J Wright, BW Ellis ,

W I ( , CW Triggs , GT Graham ,

HII Thomas , JE Munroe,
JE Greene . AG Otis , DW Jackson ,

DWC Castle , W W Hooker , W J Herrick ,

CHHulburd , JC Latimer,

F Dennison ,

Hllenderson , J G Reid ,

( W Fullerton ,

TH Schintz , WBGible , W S Johnson ,
SS Willard ,

G Goodrich , EA Fisher

FA Leaming, RPH Durkee ,
SB Mitchell,

FJ Loesch , W Law ,
GPWhitcomb, N Bacon , E Crave,
8 Booth A Cate . M Beem .
WS Mulligan , ML Coffeen , MT Roper
G Glasher , LD Welister,
ED Swan , FD Ball,
EL Knott , HS Monroe , GJ Waterman,

J Sebernitzauer SJ Hanna,
HFWaite , A Smith ,

J Newman , H Brown,
RM Dorman , CW Woul, II F White,

ED Parker,

Canfill & Parker, J Mattocks,

CBWell , FJ Crawford ,

II G Lunt, ADIch , W L Hirst , Jr.,
JL Norton . AJ Brown ,

COMPOSITION .

J Pfirshing , DJ limilton ,

AB ('ummins,

AS Meguire,
EG Hooke,

E Washburn ,
FC Irells,

ES Evarts ,

R Hervey ,
JS Noyes E Bayley ,

JR Doolittle , Jr., JF Dale ,
SPM Connell ,

F. Riddle

TS Met'lelland ,

Jolin F Flower ,

JC Knickerbocker
Phineas Ajer ,

HC Ballard ,
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THE SECRET BALLOT. ment, and leaving him alone to ect and instruments in writing above de- of 12 years — a ticket which enabled the

himself afterwards, as every citizen pro- clared, we do not feel at liberty to enter voter to conceal his vote while voting,

REPLY TO OPINION OF HON. JOHN A. JAME- tects himself from oppression on account into the field of speculation and essay and thus preventing an immediate con

SON ON THE CONSTITUTIONALITY OF THE of his religious views. whether wemay not construe away the trol over his wishes, but without protec

ILLINOIS ELECTION LAW, BY A. M. PENCE, It seems to me very absurd to seek for plain aud obvious meaning of the clear- tion of secresy after the vote was cast.

a definition of a word a hundred or a ly expressed language in question ac- And then from 1861 to 1870, a period of

thousand years ago, wben it has a precording to some conjectural intention of 9 years, in which, by express provision

To the Editor of the Legal News : sent meaning well understood . Words the framers of the Constitution. of law, the ballot was numbered. If all

The people of these States are pro- are forever changing their signification , “ The Constitution does not derive its this period of time is not suffieient in

foundly interested in all questions per- and we are never confined to any period force from theconvention which framed, which to give a definition to a term, or
taining to government . Hence the re- of time for their definition.

but from the people who ratified it, and to change its definition and meaning, if

cent opinion or letter of Judge Jameson But the word ballotdoes not, by force the intent tobearrived at is that of the itever hada different one, then we must

to the State's attorney of this county , of its own inherent character, ex necessi- people . Cooley's Const. Lim ., 55. Says admit that language is fixed as the hills,

published by you in your issue of the tate rei, carry with it the idea of secrecy, Judge Story , in speaking of the Consti- and that no change can take place.

20th ultimo, has excited much contro. but only the opportunity for secresy, or tution of the United States : " The peo Did not the people, at the time of the

versy ; and grave doubts exist in the secresy to a common intent. It is ad- ple adopted the Constitution according adoption of the Constitution of 1870 ,have

minds of many as to the soundness of mitted by the Indiana case , upon which to the words of the text in their reason a definite idea of the meaning ofthe bal

the judge's views. And absolute con- the Judge chiefly relies, and of which able interpretation , and not according to lot ? Had they not acquiesced for nine

viction obtains on the part of a still his letter is only a re -statement, that a the private interpretation of any partic- years in the very law now upon the statute

greater number, that the opinion is with ballot aid not necessarily imply secrecy ular men .' 1 Story Com. on Const ., 392, book , which compelled a numbering of

out foundation .
in Greece, but in Romeduring the Re- note." every vote ? How is it possible to obtain

If it be the law as there announced, public, it did. "Having found a single Now then , according to the foregoing in a more explicit way , the public under

then the only fraud known to the law instance, therefore, where it did not im- rules, what did the people understand standing of a term , than by looking to

which does not vitiate, is fraud in an ply secrecy, the argument that it must, by the word ballot, at the time of the the laws of the people's legislature where

election , and yet it would seem, that of under all circumstances, imply secrecy, adoption ofthe new Constitution in 1870 ? it is defined, and by absolute acquies

all things in a republic, fraud in elec- is utterly overthrown. The idea of se. The question before us is not what polit - cence in that definition . The new Con

tions should receive the greatest con- cresy does not inhere in the word . ical theorizers or persons accustomed to stitution was adopted with that defini

demnation . It seemsto me to be perfectly evident, seek for the meaning of a word , by going tion before them ; and , to repeat Judge

It will not be denied by Judge Jame that it is simply a question of policy for back to its root, may suppose it once Story: “ The people adopted the Con

son , I presume, that the only effectual each State . One State may think it poli- meant, but, what meaning does the pubstitution according to the words of the

method by which fraudulent votes can tic to have absolute secresy — another, lic at large attach to it? text, on their reasonable interpretation,

be traced, is by identifying the ballot the contrary ; and hence it cannot be And first - Webster defines the word and not according to the private inter

cast with the voter,whenever it becomes claimed that the Constitution -makers ballot as follows : “ Originally a ball pretation of any particular men .” And

necessary to make investigation into intended, by the use of the word " bal. used in voting, hence a piece of paper or to repeat again the language of the Su

the same, for it becomes useless to ascer- lot,” to adopt the accidental incident of other thing used for same purpose. ” preme Court of Illinois : The Consti

tain the name of the man who cast the secresy, but rather to leave it to the le- Our great lexicographer is supposed to tution does not derive its force from the

vote, if no method remains whereby it gislature to make it secret or otherwise, be quite accurate , and he does not attach convention which framed it, but from

can be ascertained for whom he voted. or ly to give an opportunity for secre- any m ing of secresy to the word. If the people who ratified it , and the intent

No election, however fraudulent, could sy, at time of casting the ballot, as true secresy had been an inherent quality of to be arrived at is that of the people.”

ever be contested, if it could not be pro- policy might from time to time dictate. the ballot, would notWebster have indi. Even if it were true that the word

ven for whom the fraudulent votes were But the present meaning of aword is cated that fact? Secresy no more inheres ballot had a definite, well.fiefined signifi.

cast. Any method whereby such a fact to be ascertained, not by consulting for- in the signification oftheword ballot than cation of absolute secresy, at any partic

could be ascertained, wouldbe invad- mer ages, but by referring to the every- does the idea of a ball. According to the ular time, or even at the time of the

ing the constitutional right of parties to day use of it. What do the people un same method of reasoning, the courts adoption of a constitution , it could not

a secret ballot, according to the views of the derstand by the use ofthe word ? ought to declare thelaw unconstitutional, be claimed that such signification should

Judge. The consequences of such logic, In the City of Beardstown v. the City because the legislature provided for pa- always continue. For instance, the Con

at once beget a distrust as to the sound of Virginia, 7 LEGAL News, 314, the Su- per ballots, and not for balls,as the means stitution of the United States provides

ness of interpretation. preme Court of Illinois laid down the of expressing the political wish . Because that “Congress shall have the power to

1st . Is a secret ballot a constitutional following rules of interpretation . Says a ball was the ancientmethod, therefore establish uniform laws on the subject

right ? the court : it should continue forever. The idea of of bankruptcies throughout the United

2d. How fardoes secrecy extend, and “ It is not allowable to interpret what ball inheres in the word just as much as States."

what is the object of secrecy ? has no need of interpretation, and when the idea of secresy. To such absurdities At the time of theadoption of the Con

The Constitution of 1848 and 1870 both the words have a definite and precise must we come. stitution of the United States, the “ sub

provide that “all votes shall be by bal- meaning, to go elsewhere in search of The first Constitution of Illinois, that ject of bankruptcy" was well defined. It

ſot.” The right of suffrage is a public conjecture in order to restrict orextend of 1818, provided that elections should be had a certain signification in England,

right and affects the whole community. the meaning. viva voce until altered by the General from whence our law came. It meant

The protection of private rights of indi “ Statutesand contracts should be read Assembly. As early as 1829, the General that the entire property of the bank .

viduals is provided for in other portions and understood according to the natural Assembly provided thatthe citizen might rupt should be taken hold of and dis

of the Constitution . There is no prop- and most obvious import of thelanguage, vote viva voce, or by presenting an open tributed among his creditors. But the

erty or civil right of the individual in- without resorting to subtle and forced ticket with the nameand the office writ. Congress of the United States has now

volved in its exercise. We find an en construction, for the purpose of either ten or printed upon it, and from that provided that such property need not

tire article of the Constitution given limiting or extending their operation. open ticket or ballot the clerks of the necessarily be taken hold of at all or dis

to the question of suffrage, and we McClusky v. Cromwell, 11 N. Y., 601. election were to write the name of the tributed, but it provides that a certain

would expect that the legislature, when " The ruleiswell expressed by Johnson, person voted for and the office, together number of a man's creditors may assent

called upon to legislate and carry into J. , in Newell v. The People, 3 Seld. , 97, with thenameof the voter upon the pollo to a composition, and accept from the

effect that part of the Constitution, in these words : 'Whether we are con- book . This was the first introduction of debtor a certain percentage of his liabil..

would only have an eye single to the sidering an agreement between parties, the ballot in Illinois. See Gale's Stat.,p. ities and dischargehim from the balance,

protection ofthe public, andnot to the a statute or å constitution, with a view 263. Thus we see an opportunity was And such assent will bind all the credi

protection of the rights of the individual . to its interpretation , the thing we are to given the voter to cast his ballot so as to tors whether they all assent or not.

Itwould seem that the only object of seek is the thoughtwhich it expresses. conceal the same from those outside, at Here is a taking away property and

secrecy is to prevent ihe citizen from To ascertain this, the first resort in all the time of voting ; but no provision was rights without due process of law . It

being intimidated in the performance cases is to the natural signification of the made for a continual concealment,for the could not be done under the English

of this political duty , so that he may words employed in the order and gram- judges of election knew, and the poll- bankrupt act, or at common law, at the

vote according to hissentiments or judg- matical arrangement in which the fram- | books showed for whom he voted. This time of the adoption of our Constitution ,

ment, and thus secure the greatest ben- ers of the instrument have placed them . mixed system of viva voce and ballot voting but the law is held by the courts to be

fit to the State, and not for the purpose If thus regarded, the words embody a continued until the adoption of the Con- constitutional, and that Congress is not

of protecting the citizen from some sub- definite meaning which involves no ab- stitution in 1848,which provided for a vote confined to the terms or signification of

sequent undefined injury. It would surdity, and no contradiction between by ballot exclusively. And the legisla. the old English bankrupt law, but they

seem that the laws were sufficient for different parts of the same writing; then ture, on February i2th , 1849, provided may change it so that it can scarcely be re

the protection ofthe citizen from oppres- that meaning apparent upon the face of for the method of voting by, ballot. cognized. Hence, bankruptcy has a dif

sion, on account of his political views, the instrument is the one which alone There was no provision in that law for ferentmeaning to -day from what it had

just as they are sufficient to protect him we are at liberty to say was intended to absolute concealment, but only for an a hundred years ago .

from oppression on account of his reli- be conveyed . In such a case there is no opportunity of concealment at the time The Constitution of this state provides

gious views. Is there any doubt that room for construction. That which the of voting. The statute made provision that no person shall be deprived of life,

religious fanaticism is stronger and more words declare is the meaning of the in- for a contest of elections and as there liberty, or property, without due process of

dangerous than political fanaticism? strument, and neither courts nor legisla- was no provision against an investigation law.

Why not frame a law to protect a man tures have the right to add to or take but in favor of it, it must be presumed As well might a party contend that

from disclosing or testifying upon the away from that meaning.' that the legislature intended that when due process of law means process of law

witness stand as to whether he is a Meth " The question in this and other cases necessary, à disclosure should be made in accordance with the common law

odist or Catholic. The Constitution of construction of written instruments is as to the contents of the ballot. And we practice, and that the legislature could

guarantees the free exercise and enjoy- not what was the intention of the part- find many cases in Illinois where the not constitutionally change the practice

ment of religious profession and wor. ies, but what is themeaningof the words poll-books were purged of illegal votes. and adopt theNew York code system . Or,

ship, and if the views now entertain- they have used. (See Denman, C. J., in The law continued unchanged until Feb- that the legislature could not change the

ed by Judge Jameson and the Indiana Rickman v. Carstairs, 5 B. & A., 129 ; see ruary 5, 1861 , when a statute was passed rules of evidence so as to permit par,

court are the true ones in regard to ibid, 129) . which provided for the numbering of the ties to a suit to testify, or husband and

the guarantee of individual political “It was said by Brennan, J. , in Walker ballot to correspond with the number wife to testify against each other. All

freedom , there seems a much greater v. Harris, 20 Wend ., 561, that ' the cur. set opposite the name of the voter on these things are subject to the control of

reason for guaranteeing to every per rent of authority at the present day is the poll -book, thus enabling all frauds the legislature as policy may from time

son an individual religious freedom . " He in favor of reading statutes according to to be directly traced. That statute con- to time dictate, and so long as the ballot

should be protected npon the witness the natural and most obvious import of tinued up to the adoption of the new is preserved, the legislature may or may

stand, and everywhere, from a voluntary the language , without resorting to sub- Constitution in 1870, which provided for not make it secret as to it seems best.

disclosure of his religious belief, and tle and forced constructions for the pur- a vote by ballot as the Constitution of The subject and its regulation is under

should not be compelled to disclose pose ofeither limiting or extending their 1848 did. Thus we find that a construc- the control of the legislature.

whether he worships at the shrine of operation. And see People v. Purdy , 2 tion was given by the legislature chosen In the case of Byler v. Asher, 47 Ill . ,

the Virgin, or in a Joss house. Hill, 35 ; 4 Hill, 384 ; Denn v. Reid, '10 by the people of themeaning of the word 105, the Supreme Court of Illinoissaid ?

Judge Jameson thinks the object of Pet., 524 ; Spraginsv.Houghton, 2 Scam ., ballot, and it must be presumed after There can be no question that the

the Constitution is to protect the indi- 377.
sucha lapse of time and such a general | legislature may provide all reasonable

vidual , after the vote cast, from perse “These doctrines received the explicit acquiescence, that the legislature con- safeguards to preserve the ballot-box

cution . It seems to me that the only recognition and approvalof this court in strued themeaning of the word as the from fraud, and to maintain the purity

object of a vote by ballot is to protect Hills v. The City of Chicago, 50 Ill . , 86 . people understood it. Thus, by act of of our elections. As the wisdomof our

the State by removing the pressure at " In view of the well-settled and sound the legislature , from 1829 to 1849—a laws, the fair and impartial administra

the time the vote is cast, thus insu and nly safe pri les applicable to period of 20 years - an pen ticket was tion of justice, depends upon the officers

the expression of the voter's real senti- | the exposition of constitutions, statutes, I voted ; and from 1849 to 1861—a period I chosenby the people, and even the per
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with costs .

costs .

was noteven raised or alluded to by the/ Amsterdam left its accustomed work to time, and receive and execute trusts, and in

petuity of our present form of govern- Historical Society, entitled “ The Old vesant's harshness was not indorsed by UNITED STATES SUPREME COURT.

ment can only be maintained by pre- Stadt Huys of New Amsterdam . " the people, and met with the opposition PROCEEDINGS OF.
serving our elections free from fraud The main interest of Mr. Gerard's ac . of even his own sister."

Monday, Nov. 29, 1875 .

and corruption, all reasonable require- count of the Old Stadt House or City “ They were driven away from New
No. 33. William H. Scudder v. The Union Na

ments for the purpose, not calculated to Hallof New Amsterdam consists inthe Nederland,butwerenot ledtothegib- tional Bankof Chicago. In error to theCircuit

abridge the elective franchisė, are with vivid portraiture of the manner, habits bet as in New England . Even when the Court of the United States for the Northern Dis:

in the scope of legislative power." of thought, and social condition of the colony was needy and suffering, Director trict of Illinois. Hunt, J.,delivered the opinion

Hence we perceive thatourownSupreme Dutch settlers of New York , as trans- Kieft, the predecessor of Stuyvesant, Court with costsand interest.

Court recognized the importance ofa pure mitted to us in the legal trials of the with heavy ransoms rescued the Jesuit No. 41. Jabez A. Sawyer et al v. Edward Turpin

ballot-box, and the power of the legisla. Dutch period, held in the Old Stadt fathers, Joquesand Bressani,from the etal.In error to the Circuit Court of the United
ture to provide by law for its protection. Huys, which in 1654 stood on thecorner Indians, gave them refuge,food, and deliveredtheopinions affirming the judgment of

Andnot only has the Supreme Court of of Coenties lane, facing Coenties slip, clothing, and free transport to Europe.” the CircuitCourt with costs.
this State laid down the salutary rule as where now are the warehouses 71 and 73 The only witchcraft trial in New York

No. 37. Annie Knotts et al., infants, etc. v .

a theory, but it has also actually decided Pearl street . In those days there was on record , is this :
Franklin Stearns, executor, etc. Appeal, from the
Circuit Court of the United States for the eastern

that the parties who cast this ballot, no State prison, and therefore the pun “ In 1670, the people of the town of district of Virginia. Field , J., delivered the

which Judge Jameson holds should be ishments inflicted were fines, banish- Westchester, which was settled mostly opinion, affirming the decree of the Circuit Court

an inviolable secret, may be called upon ment, the pillory , flogging, and confine- by New Englanders, were very much dis No. 571. The United States v . The Union Pacific

the witnessstand and interrogated as to ment inone's own house,or for a limited turbed, There cameamongthem a poor Railroad Company. Appeal from the Court of
theperson for whom he voted .

time with the town jailor in the City old widow and herchildren, one Kath- Claims. Davis, J., delivered theopinion, affirming

This ideaof absolute secresy is now Hall or Stadt Huys. Theft was punished erine Harrison . She was fleeingfrom the judgment of the Court ofClaims.

attempted to be used as a sword against by scourging with rods, or banishment religious people of Wethersfield , Conn., Works ofthe DistrictofColumbia. No. 39. Francis

the public instead ofashieldto thewell andfine. Branding on thecheek was who wanted to praise God by hanging Dainesem.TheBoard of Public Works of the District

being of the State. Frauds must go un employed for hardened criminals. Vio- their fellow creatures. of the District of Columbia. Miller, J. , delivered
punished, and governments be revolu- lators of the Sabbath wereseverely pun. “ Co.aplaint was made to the governor the opinion , reversing the decrees of the Supreme

tionized ,' in order that the individual ished. It was forbidden to go nutting by the Westchestriansof thisterrible Court with costs and remanding the causes for
may be protected from oppression,while or picking strawberries on that day. visitation, and ofa Capt. Richard Panton, pleadings, as may be in accordancewith equity
thelaws remain ample for his protection, Fowling, running, sailing, driving, or who had humanely given the hunted and with the opinion of this court .

No. 22. Charles A. Nichols, assignee, etc. V A. M.
as in all other cases of oppression - polit- playing any games, were also forbidden woman asylum . It was prayed to the

Eaton et al. Appeal from the Circuit Courtof the
ical, religious, or otherwise. The intent on that day. governor, by these valorous people, that United States for the district of Rhode Island.

of the ballot is thus made to serve just Albert the Trumpeter,when brought he would order the old woman to be re Miller, J., delivered the opinion, affirming the

theopposite end from which it was orig. upforhaving an axe on his shoulder on moved from among them .
decree of the Circuit Court in this cause with

inally intended, viz . , the protection of the Sabbath , saved himself from punish “ The governor scouted the petition of No. 35. Mary C.Sawyer v. Clarke W.Upton, assi

the State. ment other than a reprimand byshow these who, in his words, pretend their gnee. No. 34. Benjamin Carver v. Clark W. Upton.

This is indeed a new political heresy: ing that he was cuttingabat"for his fears to be of a public concern,andthe forenernorthern right courtofthe Unitednetatesi

It has been invented in Indiana, and little boy. old woman havinggiven bonds for her delivered the opinion . affirming the judgmentsof

has never gone further than Indiana, " Theft was punished severely . ' civil carriage and good behavior,' the the Circuit Courtinthese causes with costs and

where we hope it will be confined . “ The defenses of Lysbert Anthony, ensuing court of Assizes held at New interest
No. 275. Jay Cook & Co. v. The United States.

In the State of Missouri the constitu- brought up for stealing black seawant York peremptorily ordered the bonds to In error to the Circuit Court of the United States

tion provides that elections shall be by from her mistress, Mrs. Dominie Drysius, be discharged, and declared ' that sbe for the Southern District of New York. Waite, C.

ballot, as our constitution does. The show a comicalwant of logic. Her de hath liberty to remaine inthe towne of delivered the opinion , reversingthe judgment

question there arose as to the validity of fense was that 'Barbar, the negress,who Westchester, where she now resides, or with directions to enter judgment reversing the

the returns of a certain district, where lived at Jan, the joiner's,had stolen a anywhere else in the Government, dur- judgment of the District Court , and direct that

the votes had not been numbered . The silver bell from Burgher Jorison ,' and ing her pleasure .'
court to award a venire faciar de novo . Dissenting,

Clifford , J., Field , J. , Bradley, J. Miller, J. , did
court excluded the whole poll because for a second defense , that the cupping "Thus peremptorily were the magis- not sit on theargument,andtook no part in the

in conflict with the statute . In the de- woman told her to steal . ' trates of the town of Westchester re decision of this cause .

cision of the case , West v. Ross, 53 Mo., “ Lysbert's pleas did not avail, and buffed . ” -N . Y. Sun.
No. 32. George W. Long etal v . James W. Con .

verse et al., receivers, etc. No. 31. Henry W. Far

354, thecourt uses the followinglanguage: she was sentenced to be chastised by her well v. James W. Converse et al., receivers, etc.
“Can we say that this negativeclause is mother Mary. ' Mary,' the chronicle JUDGMENTS BEFORE ACTING JUDGE. - The in error to the Supreme Judicial Courtof the

Waite , C. J. , delivered
only directory,and in that indirect way reads,“ undertaking it, hath ,withthe Supreme Court of Louisiana, on the 29th the opinion,dismissing thewritsof error in these

nullify or repeal, by a judicialdecision, assistance ofhong,Anna,severely pidi November gave an opinion in the caseof causes fou wantofjurisdiction

quiring ballots to be numbered ? If we rods in the presence of the worshipful the State of Louisiana against Pete Phillip tioner. Waite. C. J., delivered the opinion of the

deny theconsequence affixed by legisla magistrates.'
appealed from the Superior Criminal court, denying the motion for mandamus in this

ture to the non -performance of a regula "We have also the record of a capital Court. The defendant was convicted of No. 419. Joel C. Davis et al v. The State of Indi.

tion provided bylaw, it, in effect, nulli- punishment from the earlier annals of perjury while Geo. H.Broughan ,anat- ana et al., Board of Commissioners of Bartholo

fiesthelaw itself. It is saidthat to as . 1641. The courtproceedings before the torney -at-law, was acting as judge under denyingthe motion to dismiss this cause.

certain whethera law isintended to be Council, urged by the Fiscal,wereagainst an order of JudgeAtocha. and was sen No. 513. The United States v . John W. Norton .

directory orimperativedoesnotdepend Jan, of ortOrange,Manuel deGerritt, tencedto the penitentiary for fiveyears, the motion toadvance this cause,and assigning

somuch on the construction of the lan- the giant, Anthony Portugese, Simon The appellant alleged that Broughanhad it for argumenton the 15th ofMarch,1876.

guage of the law as of its application. Congo, and five others, all negroes be no legal right to act as judge, and that No. 854. William H. W.Cushman et al. v . E. P.

No. 855. William H. W. Cushman et
* The statute is sufficiently clear ; the longing to the company, for killing Jan the judgment against Phillips should be Hathaway;

only point is, what shall be the conse- Premero, another negro.
annulled and the case remanded for trial Court of the United States for the Northern Dis

al. v . E. P. Hathaway. In error to the Circuit

quence of a disobedience of its direc according to law . trict of Illinois. On motion of Thomas Dent , of

A GIANT ESCAPES HANGING . Chicago , docketed and dismissed with costs.
tions. (Sedg. Stat. and Com . Law, 369).

Inthe statutenowunder considera- and it being rather
acostlyoperationto

“ The prisoners having pleaded guilty,
No. 500. The New OrleansGas Light Company v.

The Cresent City Gas Light Company.. On motion

tion , the legislature has not only by the hang nine able-bodied negroes belong.
TO ATTORNEYS. ofN. Wilson , dismissed for want of jurisdiction,

statute directed what shall be done,but ing to the company, the sentencewas
per stipulation .

No. 748. Louis Rose v. Frank F. Chase, receiver.

has also declared what consequence shall that theywere to draw lots to determine Motion to advance this cause was submitted by
C. Case for the defendant in error .

follow disobedience .

" In the presentcase thelegislature bas until death , prayingtheAlmightyGod, Trust and Saviug8 Bank was organized to solr .Gen.Phillips for appellants.
' who should be punished with thecord The Trust Department of the Illinois No.643.The United Statesv .Wm . Allison . The

motion to advance this cause was submitted by

provided and required that the ballots Creator of heaven and earth ,todirect supply a want of long standing in the

sball be numbered, and then provides, that the lot may fall on the guiltiest,'
No. 616. Dobbins & Spurck v . The United States.

No. 617. Dobbins & Spurck v. The United States.

inexpress terms, that no ballot not whereupon the record reads, the lot West. A responsible Corporation which, No. 618. Dobbins & Spurck v . The United States.

numbered shall be counted . Canwesay fell, by God's providence,on Manuel unlike individuals, does not die, but has
No. 619. Dobbins & Spurck v . The United States.

that such ballots shall be counted, with; Gerrit, thegiant, who was accordingly perpetuity ; which will receive on de.
No. 6:20. Thomas S. Dobbins v. The United States.

out an attempt at judicial legislation ? I sentencedtobehanged by theneck un
mitted by Assist. Atty. Gen. Smith for the United

thinknot, and itwould be a misapplica- til dead , asanexampleto allsuch positmoneys of Estates ,orinlitigation States.No. 53. The Town of Venice v . Evander Mur

tion of termsto say that such a statute is malefactors." Four days after thetrial, awaiting settlement, orwhich ,fromany rea

It isstrange, indeed, that the question and on the dayofthe sentence, all Nieuw son , cannot be invested or loaned onfixed by Warren T. Worden for plaintiff,and by David
Wright for defendant.

Adjourned until Tuesday at 12 o'clock .
court or counsel in that case,if the defi gazeon the unwonted spectacle. Indi

vest money for estates, individuals and Tuesday, Nov. 30 .

nition and meaning
of thewordballot ans also gathered to the scene. The giant

On motion of T. J. Durant, Edmund J. Davis, of

Austin , Texas, was admitted.soclearly signifies secresy for all timeto negro was brought
outby the black hang- corporations.

come. The very fact that the question the fort, with twostrong halters around Minois Trust and Savings Bank draw 4 per ton ,of Washington, D. c. were admitted.

man and placed on the ladder against All deposits in trust department of the On motion of E. L. Stanton , S. M. Smith, of St.

Louis ,and Rufus L. B Clark and A. 8. Worthing
wasnot raised, is themost conclusive hisneck. After an exhortation fromDom . cent. interest, and are payable on five days dock: " The argument ofthis case was continued

evidence thatthe legal mind of Mis: inie Bogardus,during which thenegro

souri had neverimagined that the ballot chanted barbaricinvocations to his favo- notice. Negotiable certificates are issued by David wrightfor thedefendant,and concluded

It is simply a question of policy . One Under theviolent struggles and weight partment draw 6 per cent. interest upon

rite fetich , he was turned off the ladder. when desired. Deposits in Savings De . by Warren .Worden for plaintiff
No. 55. The Town of Venice v . James 0. Wood

ruff et al. No. 56. The Town of Venice v . William
State thinks absolute secresy or partial of the giant,however,both halters broke. L. Matson . No. 90. The Town of Venice v . Opher

secresy isthe better policy. Another The manfell to the ground uttering the usual regulations. Edson . These causes weresubmitted on printed

thinks openness and honesty andman- piteous cries, twisting and grovelling in

hood are the better qualities of the true the earth on his knees. The women Street ; has a paid -up cash capital of ruffet al. This cause was argued by H. L.Com

The bank is located at 122 & 124 Clark arguments by WarrenT. Worden for plaintiffis ,
for

of O.

citizen of the republic. In my humble shrieked , the men joined in his prayers $500,000, and surplus of $ 25,000.

opinion it is a political or judicial heresy formercy to the stern Director,but he
stock for plaintiff, and by David Wright for de
fendant.

of the gravest consequence ; and for a
was no trifler, and the law took its course . DIRECTORS : No.57 . The First Unitarian Society, of Chicago,

judge to construe a lawto be in contra- The hangman prepared a stronger rope; W. F. COOLBAUGH, JNO. B. DRAKE, v. H. F. Faulkner et al. Thiscausewas submitted

vention of the Constitution is a deep re
on printed arguments by Daniel L. Shorey, ofChi

sponsibility, unless the provisions of the that the Director relented , and the for
But the cry for mercy was so general

ANSON STAGER, L. B. SIDWAY,
cago for plaintiff, and by R. M. and Quinton Cor.
wine for defendants.

two instruments cannot be harmonized, tunate giant was led off the ground by
C. M. LINDGREN, Dr. N. S. Davis, No. 58. Ira P. Nudd and S. R. Noe v. George B.

and are utterly inconsistent. his swarthy friends,somewhatdisturbed WM. H.MITCHELL, ISAAC WAIXEL,

JNO. McCAFFERY, Borrows, assignee. This cause was submitted onR. T. CRANE,
printed arguments by W. H. Swift for plain

A. M. PENCE.

in his intellect by his near view of the
tiffs, and by W. H. Lewis and Wm . J. C. McKen .

GEO. STURGES, THEO. SCHINTZ, ney for defendant.

grim King of Terrors.'
JOHN CRERAR , H. G. POWERS, Adjourned until Wednesday at 12 o'clock .

OLD TIMES INNEW YORK - LEGAL
MALTREATING QUAKERS . 0. W. POTTER. Wednesday, Dec. 1 .

TRIALS OF THE DUTCH PERIOD. Although Mr. Gerard cannot and does On motion of J. G. Abbott, George E. Betion , of
not claimfor our Dutch predecessors en OFFICERS : Boston , Mass., was admitted .

Mr. James W. Gerard, who seems to tire innocence of the charge of religious L. B. SIDWAY,
On motion of P. Phillips, Benjamin H. Hill, of

JNO . B. DRAKE, Athens, Georgia , was admitted .
be untiring in his archæological re- intolerance , for he is obliged to admit

Prest. 2nd V. Prest. Detroit, Mich.,wasadmitted.

On motion of D. B. Duffield , Ashley Pond, of

searches into the history of this city, that “ Stuyvesant hated and maltreated
has given us the result ofhis labors in a Quakers, andinterdictedthem from H. G. POWERS, Jas. S. GIBBS, No. 59. Sarah McMurray et al. V. Austin P.

paper lately read before the New York | preaching. But,” he continues, "Stuy. V. Prest.
Brown. This cause was argued by James S. Ed .

( 9-34) Cashier.
wards for appellants, andby E. L. Stanton for

The motion to advance these causes was sub .
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appellee. No. 231. The Home Insurance Co. of “ Walewyn having refused to obey the TRUSTEE'S SALE - WHEREAS. THOMAS HOW .
S. W. RAWSON ,

orka, and Rozy Howorka , of the city of Chicago ,New York v . George Davis, etc. This cause was Attorney. 143 IV . Madison St.
submitted on printed arguments by George W. sentence, was committed a prisoner to his
McCrary for plaintiff, and by J. H. Ashton for own house till the sentence was obeyed . November, 1874,executed and delivered to the under! MORTGAGE SALE. WHEREAS,EDWARDKUN

signed , as trustee , bearing date aforesaid , and filed for
kel and VictoriaKunkel, his wife, of Chicago,

defendants, under the twentieth rule. record in the recorder's office of Cook county on the 18th
Cook county, State of Illinois, as party of the first part,

No. 532. The County of Moulirie v . The Rock THE COURT ON ITS DIGNITY . day of November , A. D. 1874 , and recorded in book 316
by their certain murtgage, bearing date the second day

ingham Ten Cent Savings Bank. This cause was
of December, A D. 1872, and filed for record in the re

“ On another occasion the court felt of records,on page 239, conveying lot six (6) , in C.H.

submitted on printed arguments by John R. Eden
corder's office of Cook county,Ninois, on the 7th day of

Depre's subdivision of block seventeen ( 17 ) , in Walsh & December, A. D. 1872 , and duly recorded in book 107 of
and W.J. Henry for plaintiffs and by S. M. Cul . McMullen's subdivision of part of the southeast quarter

called upon to vindicate its dignity in records, page 311, did grant, bargain , sell and convey
of section twenty ( 20 ) , township thirty -nine (39) , north

lum , of Springfield , for defendant, under the the case of Pietertje Jans, widow of Claes
unto the undersigned , Joseph Scharmach , of said Chica

range fourteen (14), east of the 3rd principal meridian ,
twentieth rule .No. 60. John H. Kennard v. The State of Louis. Jansen Ruyter, whose house had been in the city of Chicago aforesaid ,with all improvements go and Cook county, as party of the second part, tho

following described lot, piece or parcel of land, situato

iana, ex rel.P.H. Morgan . Thiscause was argued soldon an execution . She was brought of even inte therewith, payunkatwoyears after it date, in describe us , do wie
by T. Dnrant for defendant, and submitted on up before the court for saying of the for thesum of one thousand dollars,with interest at ten

printed arguments by Semmes and Mott , and N. per cent , per annum , payable semi-annually, payable to
Lot twenty -five ( 2) ) , of block No, one ( 1 ) , in Ridge

P. Chipman for plaintiff.
court, · Ye despoilers ! ye bloodsuckers ! the order of John Houdek .

ley's addition to Chicago , county of Cook and State of

Illinois for the purpose of securing the payment of one
No. 61. The Western Union Telegraph Co. v. ye have not sold but given away my Andwhereas, default has been niade in the payment certain promissory note , dated the 2d day of December ,

The Western and Atlantic Railroad Co. The ar
house. The complaining officer stated legal holder hisdeclared thewhole o:said indebtedness

A. D. 1872, executed by the said Edward Kuukel, and

gument of this cause was commenced by J. H.
due, by reason of such default , and has appiied to me,

Victoria Kunkel, his wife, and payable to the order of

Ashton for appellant,and continued by B.H. Hill that, as this is a sting that cannot be en
assuch trustep, to sell said premises to pay the same.

said Joseph Scharmach , for the sum of five hundred dol

for appellee .
dured, he demands that Pietertje be se Now , therefore , in pursuace of the power in me

lars ( 1340) , payable one year after date thereof, which

Adjourned until Thursday at 12 o'clock .
Vested by said trust deed , I shall sell the said premises

Baid liote wasdrawing interest at ten per cent. per an

verelyreprimanded and fined. The rep .
atpublic auction , for cash . to the highest bidder, on

| num .

rimand and fine were decreed by the
Aud whereas, it is providedin and hy said mortgage ,

Wednesday, the 5th day of January, A. D. 1976, at one that it default be made in the paynient of said note ,
o'clock in the afternoon of said day , at the office of

court.
LEGAL TRIALS OF THE DUTCH

either of principal or interest, on the days whereon the
the Sheriff of Cook county , at Chicago, Illinois, and all

" Ill fared it also with Jan Willemsen right, title, equity of redemption and homesteadrights principalam interestsecured by the said note,in sivid
PERIOD. Van Iselstepa, commonly called Jan of of said grantors, their heirs and assigus therein .

Chicago, December 4th , 1875 .
mortgage mentioned, should thereupon, at the option of

It seems that the barbaric sport of Ecyden , who for abusive language and 11-14 FRANK NOWAK , Trustee.
Baid party of the second part, become immediately due

and payable, and said mortgage mightbe ini mediately

" gander pulling," which has been gen . writing an insolent letter to the magis.
foreclosed to pay the same by the said party of the sec

erally attributed to the south , as an in. trates of Bush wyck , was sentenced tobe TRUSTEESSALE:-WHEREAS: JAMES L. Mchepartoluis beira,executors,administrators or assigns,

stitution peculiarly sectional, was not fastened to a stake atthe place of public trust deed, dated the first (ist) dayof June. A. D.1574, city ofChicago, county and State aforesaid.ten ( 10)days

unknown to the old Knickerbockers .
execution with a bridle in his mouth , and recorded in the recorder's office of Cook county: Delore the day of such sale , miglt sell the said premises,

and all rightand equity of redemption of said Ed

" In 1654, we find there was a terrible rodsunder his arm ,and a paper on his untothe undersigned, William C. Iyes ,for the purpose

Kukel and Victoria Kunkel, his wife , their heirs and

to do between the fort and the City Hall ; breast with an inscription, Lampoon for the sum offitteen hundred dollars, in said trustderd

assigns therein , at public auction , at the court house

door in said city of Chicago, to the bighest bid

all arising out of the Governor's inter: writer, false accuser, and defamer of set forth , the following described premises,situated in der,for cash ,at the timementioned in such notice,and

ference with the people's holidays, and magistrates.' He was afterward ban
the county of ( 'ook and State of Illinois, to wit :

The east half (" ,) of theeast hall (12) of lot numbered chasers thereof, a deed ordeeds for the premises so sold ,

preventing the boys and girls from rid- ished . " nine ( 9) , in block one ( 1), in Cleaverville addition to
aud out of the proceeds of such sale to pay all costs and

This
ing at the goose at Shrovetide.

Chicag being a subdivision of part of the north lialſ of expenses incurred in advertising and selling said prem

Among the records of the solemn sur the northeast quarter of section three ( 3) , township ists , also the principal and interest due on said note, and

sport consisted in greasing, a goose's render of the old colony to the English, thirty-eight (39)north , range fourteen (11), east of the as otherwise provided in suid mortgage.

neck, hanging the bird in the air, and 1664,comes in two amusing episodes. trusts specified in and created bs'said trust"leed, to

And whereas, default hrs been made in the payment

of said note in principal and interest ; and whereas, said

trying to capture it in riding rapidly First, Albert the Trumpeter appears be which reference is hereby made.
note , both principal and intrist, is now past due and

past.
fore the court and demands the prosecu

And wherean, defanit has been made in the payment of unpaid, and there is now due thereon the sum of five

said note, both of the principal and interest, which said hundred and filty, in dollars, and the undersigned,

“ The Director and Council had issued tion of a certain attachment made on a default still continues, Joseph Scharmach , being now the legal owner and

And whereas, William T. McKeever, the legal holder
holder of said note :

an order prohibiting such festivities. hog. Following this record is the con of snid promissory note , has applied to the undersigned
Now , therefore, public notice is hereby given , that in

Dominie Biom also issed a pronuncia- clusion of the transfer of authority to
to sell the said premiss and otherwise to execute the

pursuance of the provisions of said mortgage, on Thurs

trusts created by said trust deed . day, the 230 day of December, A. D. 1875 , at ten ( 10)

mento against them from Wyldwick. Gov. Nichols , and then amid the solemn Now , therefore, public notice is hereby given , that I ,
o'clock in the forenoon of that day,at the westerly north

Whereat theworthy city representatives proceedings there is this amusing inter- William Cover,as trustes named in paid trust'deed,in

door of the court house , on the S. 1. corner of Adams

and LaSalle sts., in the city of Chicago, in the county of

had demurred and grumbled greatly . Iude : the said trust deed, will, on Thursday, the sixth (6th)
Cook nnd State of Illinois, I shall sell , for cash, at pub

Thence came another fulmination from
“ On the last day ofthe sessions of the day of January. A.D.1876,at ten ( 10 ) o'clock A.M.,of lic auction , to the highest bidder, the premises

' in said mortgage and hereinbefore described , and all

the fort of a most sarcastic and belittle- old court comes Mrs. Pieterje Jans with Adamsstreet, ofthe court house situated at the south-' the right and equity of redemption of sitid Edward

ing character. It was addressed " to the a suit against Evert Duyckinck, for'a
east corner of La Salle and Adams streets, in the city of

Kunkel and Victoria Kunkel, his wife, their heirs and

Chicago , Cook county , Illinois, sellat public auction , to
assigns therein .

small bench of justices. ” little ornamental head-dress,' worth fifty- the highestandbest biddler , for cash ,the said premises
Dated December 4th , 1875.

JOSEPH SOHARMACH , Mortgagee.
THE BURGOMASTERS INDIGNANT. five guilders, bought by his daughter hereinchefore and in said trustdeed describest,and all

S. W. Rawsox, Atty . 11-12

“ It recites the prior proclamation of fromplaintiff
, butwhichMrs.Duyckinck tion of the said James L. McKeever and Starya. Me

the Director and Council,

JOSEPH

forbidding

had sent back , saying that the daughter Keever therein,
Chicago , Dec. 3d , 1875 . TRUSTEES , SALE - WHERAS,

WILLIAM C. IVES, Trustee.
Young, and Mary T. Young, his wife , by their cer

farmers' servants to ride the goose at hadno right to buy such withoutthe
tain trust deed, dated the eleventh day of April A. D.

1873, duly executed and recorded the recorder's
the feast of Backus and Shrovetide, and knowledge of the parents . The defend THEREAS , ADALBERT H. BABCOCK . OF THE office of Cook county , in the State of Illinois , in book

that the Burgomasters and Schepens ant says he was not present when his W city of Chicago, county of Cook , and State of Illi 222 of records, at page 509 , did convey to Gilbert B.

Survent, the undersigned , as trustee , the followingwere aggrieved that the order should be daughter bought the headdress, and nois bij huis certain deed of trust, duly executed, ac
knowledged and delivered , bearing date the 28th day of described real estate , situate in suid county of Cook and

made without their assent. It further knew nothing ofit, and says it is now no April , 1875 , and recorded in the recorder's office of said State of Illinois , to wit :

Lots eighty-nine( 89), eighty -eight ( 88 ) and ninety ( 90 ).recites, “ Besides, in their timeit has timeto wear head -dresses, and, besides, county : on the second day of June, 1875 , in book 526 of
in Isaac R. Diller's subdivision of block forty ( 10 ) in

never been practicedhere. Moreover,it that the price is extortionate. The plain- trustee, the following described premises,situule inthe the Canal Trustee's subdivision of section seven (7 ) of
said city of Chicago , to wit :

tiff retorts that the defendant was near
township thirty -nine ( 39 ) north , range fourteen (11 ) east

is altogether unprofitable, unnecessary
Lots and twenty - of the third (30 ) principal meridian, which said trust

andcriminal for subjects and neighbors by atthetime, and said it was his chil. yhlich & Muehlke's addition to Chicago, which crust deed was given to secure the payment ofa certain prom
deedwas made to secure the payment of three promis issory note made by the Chucago, Danville and Vin

to celebrate such popish and pagan dren's money, and what she states is as sory notes, bearing even datewith said trust deed, exe cennes Railroad Company, bearing date the Ilth day of

cuted by the said Babcock , payable to the order of Louisa April , A.D. 1073, for three thousand dollars, payable one
feasts, and to practice such customs; and true as that she is a sinful woman and

Mrs. Jans was awarded
Augusta Uhlich : two of said notes being for one thou year after date , with interest at the rate of tenper cent.

yet, notwithstanding, the same (as the stands there. , per annum, to the order of Mary Thomas.
Burgomasters and Schepenssustain , the price of the head -dress. ” —N. Y. Sun. after date thereof,respectively,and oneof said notesdes And whereas ,default bas been made in the payment

ing for two thousand dollars , payable five years after oftwo thousand dollars of the principal of said note,

may, in some places of Faderland , be
date, all of said notes bearing interest atthe rate of together with the interest thereon since the 18th day of

tolerated and looked at through the SERVED HIM Right.-One morning this job mich snita per annum after date thereof, respectives February, A.D. 1875,and the legal holder of said toto
has applied to the undersigned , trustee, to sell said real

fingers.'

chase money of said premises. estate ;
week upon the opening of the United And whereas, it is provided in said trust deed , that in

Several delinquents were legally sum

Now, therefore, notice is hereby given that by virtue

case ofdefault in the paymentof said notes, or any or of thepowerin me vested in and by said deed of trust,
moned by Claes Van Elslant, the Court States Court in this city , a juryman sum either of them , or ofany part thereof, either interest or I shall, on Wednesday, the 5th day of January , A. D.

principal, according to the tenor thereof, then , on appli 1676, at the hour of ten o'clock in the forenoon of said

Messenger, but did not come, and on be- moned staggered into the court room cation of the legal holder of said notes , it should be law day, at the north dour of the court house , ( to wit : the

ing cited and summoned by theFiscal be under the influence of liquor. Judge ful forthe undersigned to sell and dispose of said premi door nearest to La Salle street , fronting on Adams

ses,andall right, title ,benefit and equity ofredemption street,inthebuilding on the southeast corner ofAdams
fore the Director, someof their number BLODGETT, noticing it, said , “ Mr. Clerk , of said Adalbert 11. Babcock, bis heirs and assigns there and LaSalle streets ), in the city of Chicago, in the State

began threatening, cursing, deriding and

of Illinois , sell at public auction to the highest bidder

what is due him up to ingtonand LaSalle streets, in the city of Chicago, State for cash , the said real estate above described, and all

laughing at the HighCouncil, in an in- pay Mr. of Illinois, or on said premises,or on anypart thereof the right, title , and equity of redemption of thesaid
solent and contumacious manner , in the this date . We have no use for such jury- as mightbe specified in the notice of such sale, for the Joseph E. Young,and hiswife,their heirs andassigns

highest and best price the same would bring in cash, in and to the same, for the purpose of satisfying the

presence oftheDirector generaland Coun- men in this court. "
thirty days previous notice of such sale having been amount due on said note and costs of sale ,

cil , for which they were properly commti

given by publication , once in each week for four suc

cessive weeks ,in the Chicago Legal News, or in any

GILBERT B. SARVENT , Trustee .

tedto prison . Atwhich theBurgomasters

newspaper at that time published in suid city of Chicago,

Judge BLODGETT, on yesterday, fined and to make,execute,and deliver to the purchaser or
ADOLPH MOSES .

and Schepens do feel themselves in their Attorney , 79 Fifth Avenue,

quality, particularly aggrieved , forsooth ! James A. Ferguson, who was a juryman ofconveyances forthe premises gold and outpiethe pro; PUBLICATION NOTICE OF ATTACHMENTUTE

because the Director
general had done in his court, one hundred dollars, and paid thereon ,after first paying all costs of advertising of Cook county . November term , A. D. 1875. Annie

this without their consent and knowl, ordered him committed to the county Commissions of the undersigned,attorney's fees, and all

Stern vs. Solomon Stern , alias Solomon Starr. - Attach

edge. As if, without the knowledge and
other expenses ofsaid trust, including all moneys ad Public notice is hereby given to the said Solomon

consent of the Burgomasters and Schep- jail for sixty days, for attempting to com vanced for insurance, taxes and other liens or assess- Stern , alias Solomon Starr, that a writ of attaclıment

ens, no ordercan be made,nomob in municate with the agent of the plaintiff then topaythe principalcofraid notes,whetherdueand

issued out of the office of the clerk of the Circuit court

of Cook county, dated the 3rd day of December, A.D.

terdicted from celebrating the feast of in a case he was trying as a juryman .

1875 , at the suit of the said Annie Stern , and against the

notes up to the time of such sale , rendering the overplus estute of Solomon Stern ,alias Solomon Starr, for the sum

Backus, much less have the privilege of (if any )unto said Adalbert H.Babcock , liis legai repre
of twelve hundred dollarg ,directed to the sheriff of Cook

county , which said writ has been returned executed .

And whereas. it was and is further provided in and Now, therefore, unless you , the said Solomon Stern ,

alias Solomon Starr, shall personally be and appear be

without the knowledge and consent of a LAW STUDENTS

payments of principal or interest, according to the ten fore the said Circuit court of Cook county , on or before

or and effect of said promissory notes, or either of them , the first day of the next term thereof, to be holilen at the

little bench of justices. FOR ADMISSION TO THE BAR ,

orany part thereof, then , and in that case, the whole of court house in the city of Chicago, on the third Monday

“ Thereafter, accordingly, the lads and

said principal sum thereby secured , and the interest of December, A. D. 1875), give special bail and plead to

In the Supreme Court of lllinois , at the thereon to the time of sale , might at once, at the option the said plaintiff's action , judgment will be entered

lasses , instead of riding the goose ,' and
of the legal holder thereof. become due and payable, against you, and in favor of the said Solomon Stern ,alias

honoring Backus on Shrove Tuesday, or
June Term, 1874.

and the said premises be sold in the manner and with Solomon Starr , and so much of the property attached as

the same effect as if the said indebtedness bad matured . maybe sufficient to satisfy the said judgment and costs,

at ‘ Pinckster,' had to content themselves Containing all the questions propounded by the Ex And whereas, default has been will be sold to satisfy the same.
aminers ; the Answers of the Students ; the Remarks of

with pleasure parties to Nooten Island, the Judges; the Final Determination of the Court; to

payment of the semi-annual interest upon each and JACOB GROSS, Clerk .

all of said notes , which interest became and was due and ADOLPH MOSES, Atty.

the Knick Hock , or Bloemondael ; or gether with the Rules of Court regulating the Admission payable on the 28th day of October , 1875, and whereas

of Attorneys.

with rambling in theMaadge Paadtje and

said Louisa Augusta Uhlich , the legal holder of all of said
HITCHCOCK & DUPEE,

notes , has elected to declare, and has declared , and here

Vol. II.-120 pp. , 8vo.
to the Common or Vlucke, now thePark ,

by declares the entire principalsum so secured thereby,
Attorneys, 117 Dearborn Street,

for nuts or strawberries."

due and payable by reason of such default, and has

BY MYRA BRADWELL .

PUBLICATION NOTICE , IN ATTACHMENT.

made application to the undersigned, as trustee , to sell
State of Illinois, county of Cook , sy . Superior court

Courts were jealous of their honor and PRICE : Paper, 75 cts ; Cloth, 81.25 :
and dispose of said premises, under and by virtue of the

of Cook county . January Term ,A.D. 1875. Josephus

power in saidtrust deed contained , and for the purpo - es
C. Farrington vs. Alvin N. Lancaster - Attachment.

authority under the Dutch regime. Law Sheep . $1.50. therein specified .
Public notice is hereby given to the said Alvin N.

Lancaster, that a writ of attachment issued out in the

“ In 1660 , Walewyn Van der Veen ap
Now , therefore, public notice is hereby given , that on

E. WASHBURN , Jr., Saturday, the sth day of January , 1876 , at the hour of
office of the clerk or the Sup rior court of Cook county,

peared in court to answer the charge of
Attorney , 15 Kendall Building. four o'clock P.M. of said day , upon said premises, I

dated the 3d day of December , A.D.1875, atthe suit of

the said Josephus C. Farrington , and aguinst the estate
shall sell at public auction , to the highest bidder, forhaving called the court mere ‘simpletons STATE OFT,ILLINOIS,COOK COUNTY: 88.– COUN : of Alvin N. Lancaster, for the sum of two hundred and

and blockheads' for a certain adverse de- the estate of Joseph Woodward, deceased.- To Joseph cash , the said premises, and all the right, title , benefit
and equity of redemption of the said Adalbert H. Bab

four dollars and thirteen cents , directed to the sheriff of

cision against him ona bill of exchange. Robert P. Woodward and Ella J.'Woodward, heirs at

cock , his heirs and assigns therein .
Cook county to execute .

Chicago, December 4th ,A. D. 1875.
Now, therefore, unless you , the said Alvin N. Lancas

After proof of the fact that these terrible law of sai 1 decedunt. THOMAS A.MORAN, Trustee .
ter, shall personally be and appear before the said Supe.

Take notice, that at ten o'clock A.M. , on the third ( 30 )
rior court of Cook county , on or before the first day of

wordswere uttered, the court made sen
MORAN, ENGLISH & WOLF, Attys . for Trustee.day of January, A. D. 1876 , or as soon thereafter as said the next term thereof, to be holden at the court house,

tence as follows :
matter can be heard, the undersigned , as executor of in the city of Chicago , on the first Monday of January,

said estate , will present to said court his final account,

" That Walewyn Van der Veen, for his and report as such executor, and ask that the samebe

A.D. 1876, give special bail and plead to the suid plaille
tiff's action , judgment will be entered against you , and

committed insult, shall here beg forgive- approved,and that sail estate be declared settled,and
in favor of the said Josephus C. Farrington, and so
much of the estate attached as may b sufficient to satis

ness, with uncovered head , of God,jus, time and place you can be present and consent to or

The most approved forms , printed on superior paper fy the said judgment and costs will be sold to satisly the

tice, and the Worshipful Court, an contest the approvalof said accounting if you so desire . and in the best style. for sale by the

Chicago, Dec. 2d , 1875 .
ALEXANDER F. STEVENSON, Clerk.

moreover, pay as a fine 190 guilders. 11 a : WALTER HAY, Executor. CHICAGO LEGAL NEWS CO. HITCHCOCK & DUPEE , Attys.
11-13

11

ment.

foot the Christian and holy precepts, REPORT OF THEEXAMINATION OF by maid last decade,that in casefor de faultin anyor said

made in the

11-13

11

BLANKS FOR CONVEYANCES,

same.
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the majority of the stockholders repre- St. R. , 187. The owner of stock cannottition to have it declared a bankruptwas

sented at any regular meeting.” escape liability by taking it in the name filed, passed to the assignee. Rev. Stat.

This was a regulation of the company, of his infant children. Roman v. Fry, 6 U.S., sec .5,014 ; Bump on Bankruptcy,

SATURDAY, DECEMBER 11 , 1875. and not a requirement of either the orig . J.J. Marshall,634. Nor is it any defense 473, 478. He was clothed with the power

inal or amended charter . It did not ap- to show that the holder took and held and duty to sue whenever suit was ne

pear that any call was ever made by the the stock as theagent of the corporation, cessary . The statute in terms gave him

The Courts. directors or authorized by the stock to sell for its benefit. Allibone v . Hager, the same right in any litigation hemight

holders. 46 Pa. St. , 48. institute which the bankrupt would have

The plaintiff in error having failed to The capital stock of an incorporated had “ if the decree in bankruptcy had

Through the kindness of Senator Up- pay pursuant to the order of the court, company is a fund set apart for the pay not been rendered and no assignment

TON, of this city, wehave received the this suit was instituted by theassignee. ment of its debts.It is a substitute for had beenmade." Idem , sec. 5,047 ;

The order was conclusive as to the the personal liability which subsists in Bump on Bank ., 528. The liability of

following important opinion : right of the assignee to bring he suit. private co-partnerships. When debts the plaintiff in error, and the right and

UNITED STATES SUPREME COURT. Jurisdiction wasgiven to thedistrictcourt are incurred , a contract arises with the title of the company were legal in their

by thebankruptact (Rev.Stat. U.S. , sec . creditors that it shall not be withdrawn character. If the company had sued it

No. 35. - OCT. TERM, 1875. 4,972) to make it. It was not necessary or applied , otherwise than upon their de- might have sued at law . The rights of

MARY E. SANGER, plaintifin error, v. CHARLES that thestockholders should be before mands, until such demands are fatisfied thecompanypassed to the assignee and

W. UPTON , assignee in bankruptcy of the the court when it was made, any more The creditors have a lien upon it in eqo he also could enforce them by a legal
GREAT WESTERN INSURANCE COM

than that they should have been there uity . Ifdiverted , they may follow it as remedy . The assignee was subrogated

In error to the Circuit Court of the United States for when the decree ofbankruptcy waspro- far as it can be traced and subject it to toall the rights, legal and equitable ,of

the Northern District of IUinois. nounced . That decree gave the jurisdic. the payment of their claims, except as the bankrupt corporation. This suitwas,

BANKRUPT INSURANCE COMPANY-POWER tion and authority to make the order. against holders who have taken it bona therefore, well brought in the form

OF COURTTO ORDER AN ASSESSMENT UP. The plaintiff in error could not, in this fide for a valuable consideration and with adopted .' Hall v. U.Š. Ins. Co. , 5 Gill,

ON ITS CAPITAL STOCK. action, question the validity of the de. out notice . It is publicly pledged to those 484.

: 1. POWER OF COURTTO ORDERPAYMENT. - That cree, and forthe same reasons she could who deal with the corporation, for their The assignee might have filed a bill in

it was competent for the court to order payment not draw into question the validity of security . Unpaid stock is as much a equity against all the delinquent share
ofthe stock , as the directors, under the instruction

the order, She could not be heard to part of this pledge and as much a part of holders jointly . Oglevie et al. v. Knox

the decree in bankruptcy, have done. The for question either exceptby a separate and the assets ofthe companyas thecash Ins.Co. et al., 22 How ., 380. But if the

mer is as effectual as the latter would have been direct proceeding had for that purpose. which has been paid in upon it. Credit- company is utterly insolvent, in any

A court of equity has often madeand enforced She might have applied to the district ors have the same right to look to it as to event, a separate action at law in each

the requisite order in such cases . The bankrupt court to revoke or modify the order. anything else, and the sameright to in case is much to be preferred . It is cheap ;
court possesses the same power in the case in

hand . Had she done so , she would have been sist upon its payment as upon the pay. er, more speedy, and more effectual. If

2. VOID AGREEMENT: -An agreement that a entitled tobe heard , but it does not ap ment ofany other debt due to company . the contingency should occurthat the

money is void , as & fraud upon the otherstock pear that any such application was made. As regards creditors there is no distinc- assets realized exceedthe liabilities to be

holders, and upon creditors as well, As a stockholder she was an integral tion between such a demand and any met, the district and circuit courts will

corporated company is a fund set a part for the part of the corporation. In the view of other assets which may form a part of see that no wrong is done to those

payment of its debts. It is a substitute for the the law shewas before the court in all the property and effects of the corpora adversely concerned . It is not to be

personal liability which subsists in private cor the proceedings touching the body of tion . Curran v. Arkansas, 15 How .,308 ; doubted that this power will be exer
partnerships When debts are incurred a contract

arises with the creditors that it shall not be with which she was a member. In point of Wood v, Dummer, 3 Mason, 308 ; Slee v . cised upon all proper occasions.

drawn or applied otherwise than upon their their fact, stockholders in such cases can hard. Bloom , 19 Johnson , 474 ; Briggs v . Penni Upon the trial a large mass of testimo

demands. Until such demands are satisfied, the ly be ignorant of the measures taken to man, 8 Cow ., 387; Society, & c. v. Abbot, ny was given by the plaintiff, consisting

creditors have a lien upon it in equity of di: reachtheeffects of the corporation. If 2 Beav., 559 , Walworth v. Holt, 4 Mvine of a prospectus and the original charter

traced and subject it to the payment of their they choose to rest supine until cases & Craig, 789 ; Ward v. GriswoldvilleMan . of thecompany , certified copies ofthe

claims, except as against holderswho have taken against them like this are on trial, Co., 16 Conn., 598 ; Fowler v. Robinson , papers in the office of the secretary of

it bona fide for a valuable consideration and with they must takethe consequences. Not 31Maine, 789; Angel & A. on Cor. , sec . the State touching the amendment to

4. Riguts of ASSIGNEE. - The rights of the bank. having spoken before, they cannot be 600, and post ; Wrightv. Petrie, 1Smedes the charter, the deed of the register to

rupt Insurance Company passed to the assignee permitted to speak then, especially to & M., 319 ; Nevitt v. Bk . Port Gibson, 6 the assignee, the petition of the asssignee

legal remedy. The assignee was subrogated to all make an objection which looks rather to Id. ; Nathan v. Whitelock, 3 Edw.C.R., and orderofthe district court relative to

the rights, legaland equitable, of thebankrupt the embarrassment and delay than to 215; 4 Amer. Law Mag , 93. further stock payments, and proof of the

corporation. This suit was well brought in the the rightand justice of the case. A dif

form adopted: that the assignee might have filed ferent rule would be pregnant with mis- under consideration is Dr. Salmon v. The ing of a copy of the order, with a de .
The earliest authority upon the point publication of the order and of the send.

jointly, butwhen a company is utterly insolvent, chief and confusion. Hall v. U. S. Ins. Hamborough Company, decided in 1670 , mand of payment, to the defendant by

a separate action at law in each case is to be pre- Co., 5 Gill , 484 ; Sagory v. Dubois , 3 Sandf. 1 Cases in Chancery, 201; 6 Viner's mail. The admission of all this evidence
ferred. It is cheaper and more speedy:

5 APPELLANT'S INTELEST. - That under the evi Ch . Rep. , 510. Abridg., 310-11 . The bill in that case was excepted to . Further testimony was

dence appellant was the owner of the stock . The This court has applied the same rule to alleged that Salmon held a bond of the given tending to prove that the defen

certificates showed the par of the stock and the
a ' order made by the comptroller of the company of 1800 pounds, given to him dant bought and received from the com

amount to be paid in . Upon receiving them the
law implied an agreement on her part to respond currency, under the 50th section ofthe for lentmoney. The company was in- pany two stock certificates of$ 5,000

to the balance whenever called upon in anylaw- national bank act, appointing a receiver corporated,and had power to assess rates each , dated March 10, 1870 , in the usual

ful way to do ro.

6. DEFECTS IN ORGANIZATION.. Thatwhere there collections from the stockholders of an poll on every member, todefray the that there was a blank for the name of

and directing him to proceed to make upon cloths, in which it dealt. " and by form ,and in all respects complete, except

tion which might be fatalnpon a writ of quowar insolvent bank . Kennedy v. Gibson and charges of the company." The company the owner, which was not filled up.

santo , a stockholder who has participated inits others, 8 Wall., 505. had imposed rates accordingly , to wit : And further : “ That said defendant
acts as acorporation defacto , is estopped to deny
its rightful existence.- [ED. LEGAL NEWS. ) In that case it was said : “ It is for the " 48. 6d.upon every white cloth exported, paid for said stock twenty per cent. of

comptroller to decide when it is necessa and divers others, and thereby raised ihe par value of the same, paying part

Justice Swayne delivered the opinion ry to institute proceedings against the eight thousand pounds per annum ,” & c. of said twenty per cent.in northwest

of the court.
stockholders to enforce their personal “ And the bill did charge, that the ern land scrip , and giving her notes

Several errors are assigned and relied liability , and whether the whole or any company, having no common stock , the for the balance of said twenty per cent.,

upontouching the admission of evidence part, and if a part, how much, should be plaintiff had no remedy at law for his which notes were duly paid to said

and the instructions given to the jury . collected. These questions are referred debt, but did charge that their usage had company, and that said stock stood in

We shall give our viewsof the case as to his judgment and discretion , and his been to make taxes, and levy actions her name upon the books of said com

it is presented in the record so as to determination is conclusive. The stock - upon the members and their goods, to pany , and that there was evidence intro

meet these objections without adverting holders cannot controvert it. Its validity bear the charge o ' their company to pay duced tending to show that she received

specifically to any of them. is not to be questioned in the litigation their debts, and did complain that they a dividend from said company thereon .

The originalcharter of the Great West- that may ensue. He may make it at now did refuse to execute that power, " And that shortly after the fire of Oc

ern Insurance Company fixed its capital such time as he may deem proper, and and did particularly complain against tober 9, 1871 , General Stewart, the pres

at $ 100,000. By an amendment of the upon such data as shall be satisfactory to divers ofthe members by name, that they ident of the company and brother ofde

charter the capital was increased to $5, - him ." did refuse tomeetand lay taxes, and that fendant, paid for her a call of twenty

000,000 . It became insolvent. A peti This principle was applied also in Ca- they did pretend want of power by their per cent. made upon said certificates of

tion was filed against it in the District dle, receiver, v .Baker & Co., 20 Wall . , 650. charter to lay such taxes ; whereas, they stock by the company, but that said de

Court of the United States for the North It was competent for the court to order had formerly exercised power, and there. fendant never authorized such payment,

ern District of Illinois, and on the 6th of payment of the stock , as the directors by gained credit ; whereupon , the plain but repudiated the same, and that no

February, 1872, it was adjudged a bank- under the instruction of a majority of the tifflent them two thousand pounds which more than forty per cent. had ever been

rupt. On the 11th of April, 1872, the de stockholders might, before the decree in was for the use and support of the com paid on said stock .

fendant in error was appointed its as- bankruptcy, have done. The former is pany's charge, and so ought to be made “ No evidence was introduced tending

signee in bankruptcy . Upon the appli- as effectual as the latter would have been . good by them , and so prayed to be re- to show that said defendant ever sub.

cation of the assignee, the district court It may, perhaps, be well doubted wheth- lieved .'' scribed for said certificates of stock or

made an order that the balance unpaid er the stockholders would have volunta The company, though served with a for any stock of said company, or that

upon thestock held by the several stock rily imposed such a burden upon them process, failed to appear . “ But divers her name appeared on any list of stock.

holders should be paid to the assignee on selves. The law does not permit the particular members being served in their holders of said stock circulated by said

or before the 15th day of August, 1872; rights of creditors to be subjected to such natural capacities, did appear and de- company.

that notice of the order should be given a test. It would be contrary to the plain- mur for that they were not in that capa " No otherexpresscontract was shown

by publication in a newspaper or other- est principles of reason and justice to city liable to the plaintiff's demand.” to have been made between said compa

wise, and that in default of paymentthe make payment by the debtor for such a The Lord Chancellor sustained the de. ny and defendant.”.

assignee should proceed to collect the purpose in any wise dependent upon his murrer and as to them dismissed the The court charged the jury , in effect,

amount due from each delinquent. The own choice. A court of equity has often bill . The case was taken by appeal to that if they believed the testimony, the

assignee gave notice by publishing the made and enforced the requisite order in the House ofLords. There the decree of defendant was liable . The charge was

order accordingly, and by mailing a such cases. The bankrnpt court possess the Chancellor was reversed and the excepted to by the defendant. It was

copy, with a demand of payment, to each ed the same power in the case in hand. case was remanded to his court with di . clearly correct. The only question was

stockholder. The plaintiff in error was the order rests upon a solid foundation rections to cause the officers ofthe com- whether she owned the stock . No one

so notified. It wasclaimed that she was of reason and authority. Ward v. The pany “ to make such leviation upon every else claimed it. The certificates were

the owner of $10,000 of the stock, upon Griswold Manufac. Company, 16 Conn . , member of said company who is contrib- issued and delivered to her. They be

which it was alleged there was due sixty 599 ; Adler v. The Mil. Pat . Brick Man. utory to the public charge, as shall be longed to her. They were the muniment

per cent. The original charter required Co. et al . , 13 Wisconsin, 61 ; Sagory v . | sufficient to satisfy the said sum to be of her title . She could have filled the

the payment of five per cent. of the cap- Dudois, 3 Sandf. Chy . , 510 ; Man v. Pentz, decreed to the plaintiff in this cause , and blanks with her name whenever she

ital stock, and that the balance should 2 Id . , 285 . to collect and levy the same, and to pay thought proper. She had paid to the

be secured in the manner prescribed. A resolution or agreement, thatno fur- it over to the plaintiff as the court shall company all that was then payable, and

The amended charter is silent upon the ther call shall be made, is void as to direct.” Ample provision was made in subsequently received a dividend, Her

subject. The stock certificates issued by creditors. 3 Sandf.Chy.,sup. An agree the decree for the enforcement of this name was placed upon the stock list.

the company set forth that twenty per ment that a stockholdermay pay in any order. See, also , Curson v. The African These facts were conclusive against her.

cent. was to be paid in four quarterly in other medium than money is also void Co., decided in 1682 , 1 Vernon, 124. She was estopped from denying her own

stallments of five per cent. each , " the as a fraud upon the other stockholders By the deed of assignment, all the ership. She could not assert her title if

balance being subject to the call of the and upon creditors as well. Henry et al . property and effects of every kind which there were a profit, and deny it if there

directors as they may be instructed by 10. Vermillion and A. R. R. Co., 17 Ohio I belonged to the company when the pe. I were a loss. The certificates showed the
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par of the stock and the amount to be it. These conditions are embodied in cost of time and money than was con- gress. The act itself was an experiment

paid. Upon receiving them the law im- the legislation of Congress on the sub- sidered possible. No argument can be and must be considered in the nature of

plied an agreement on her part to re- ject ; and if, on a fair interpretation of drawn from the wisdom that comes after a proposal to enterprising men to engage

spond to the balance whenever called this legislation, the corporation is found the fact. Congress acted with reference to in the work, for there was no certainty

upon in any lawful way to do so. No to be now a debtor to the United States, a state ofthingssupposed to exist at the that capital, with the untried obstacles

special express agreement, written or the deduction for interest paid on the time, and no aid can be derived, in the in the way, could be enlisted. If enlist

oral, was necessary. The former was as bonds can be lawfully made. But if the interpretation of its legislation , from the ed at all , it could only be on conditions .

obligatory as the latter could have been converse of this proposition is ascertain consideration that the theory on which which would insure, in case of success,

It would be a mockery of justice to per- ed to be trne, the government cannot it proceeded turned out not to be correct. remuneration proportionate to the risk

mit such an objection to prevail. Ellis rightfully withhold from the corporation The project ofbuilding the road was not incurred.

v. Schomoeck and Thomas, 5 Bing. , 521 ; one-half of its earnings. conceived for private ends,and the prev The proffered aid was in lands and in

Doubleday v. Musket et al., 7 id ., 110 ; In construing an act of Congress we alent opinion was that it could not be terest-bearing bondsoftheUnited States.

Harvey et al . v . Kay, 9 Barn. & Cress., are not at liberty to recur to the views worked out by private capital alone. It There is no controversy about the terms
356 ; Upton , assignee, v. Tribilcock , not of individual members in debate, nor was a national work, originating in na on which the lands were granted, and
yet reported .

to consider themotives which influenced tional necessities, and requiring national the only point with which we have to

Where there are defects in the organ - them to vote for or against its passage. assistance. deal relates to the nature and extent of

ization of a corporation which might be The act itself speaks the will of Congress, The policy of thecountry, to say noth - the obligation imposed by Congress on

fatal upon a writ of quo warranto, a and this is to be ascertained from thé ing of the supposed want of power, stood the company to pay these bonds. It is

stock holder who has participated in its language used. But courts may with in the way of the United States taking not doubted that thegovernment was to

acts as a corporation de facto, is estopped propriety, in construiug a statute, recur the work into its own hands. Even if be reimbursed , both principal and inter

to deny its rightful existence. Eaton io the history of the times when it was this were not so, reasons of economy est, but the precise question for decision

et al. v. Aspinwall,19 N. Y., 119 ; Abbot passed, and this is frequently necessary, suggested that it were better to enlist is , whetherthe company was required

v. Aspinwall, 26 Barb. , 202. in order to ascertain the reason as well as private capital and individual enterprise to pay the interest before the maturity

Where a party executes a deed poll the meaning of particular provisions in in the project. This Congress undertook of the principal.

reserving rent, and the grantee enters it. ( Aldridge v . Williams, 3 Howard, p . to do , and the inducements held out The solution of this question depends

into possession, he is under the same li. 24; Preston v. Browder, 1 Wheaton, 120.) were such as it was believed would pro- upon the meaning of the 5th and 6th

ability to pay such rent as if the deed Many of the provisions in the original cure the requisite capital and enterprise. sections of the original act of 1862, and

were an indenture inter parties, and he act of 1862 are outside of the usualcourse But the purpose in presenting these in the fifth section of the amendatory act

had executed it. The law implies a of legislative action concerning grants to ducements was to promote the construc- of 1864. ( 12 Statutes at Large, 492 ; 13

promise to pay which may be enforced railroads, and cannot be properly con- tion and operation of a work deemed es . Statutes at Large, 359). The fifth sec

by an action of indebitatus assumpsit. strued without reference to the circum- sential to the security of great public tion of the original act contains the un

Goodwin et al . r. Gilbert et al . , 9 Mass. , stances which surrounded Congresswhen interests. dertaking of the government, and the

484. It has been held frequently in the act was passed. The war of the re It is true the scheme contemplated sixth defines the obligation of the com

cases of this class,where the instrument bellion was in progress,andthe country profit to individuals, for without rea pany. By the fifth it is provided that

was under sealandexecuted by only one had becomealarmed for the safety of sonable expectation of this capital could on the completion of the road, in sec.

of the parties,thatthe covenantwould lie the Pacific States, owing to complica- not be obtained, por the requisite skill tions of forty mile-,there shall be issued

against the other. Finley v. Simpson, 2tions with England. In case these com- and enterprise ; but this consideration and delivered to the company a certain
Zabriskie, 310.

plications resulted in an open rupture, does not in itself change the relation of l number of interest-bearing bonds of the

Wefindnoerror in the record, and the loss of our Pacific possessions was the parties tothis suit. This might have United States, payable thirty years after

the judgment is affirmed . feared , but, even if this fear were ground been so if the government had incor date, with interest payable semi-annual

less,it was quite apparent that wewere porateda company to advance private ly. And " to secure the re-payment to
BENJAMIN CARVER , plaintiff in error, unable to furuish that degree of protec- interests, and agreed to aid it on account the United States,as ‘hereinafter provided ,"

tion to the people occupying them which of supposed incidental advantages wbich of the amount of said bonds, togetherCLARK W. UPTON , assignee of the GREAT WEST

ERN INSURANCE Co. , a bankrupt. every government owes its citizens. It would accrue to the public from the com- with all interest thereon which shall

is true thethreatened danger was hap- pletion of the enterprise. But the gov- have been paid by the United States, "

In error tonele Circuit Court of the United States for pily averted, butwisdompointed out the ernment proceeded on awhollydifferent it was further providedthat the issue

The decision of this case is controlled necessity of making suitable provision theory. It promoted the enterprise to and delivery of the bonds should consti

by theopinion of the court just delivered for the future. This could be done inno advance its own interests,and endeav- tute a first mortgage onthe property of

in the case of Sanger v. Upton,assignee better waythan by the construction of a ored to enlist private capital and indi. the company, with a right reserved to

in bankruptcy, No. 35 . railroad across the continent. Such a vidual enterprise as a means to an end- the government to declare a forfeiture

The judgment of the Circuit Court is road would bind together the widely the securing a road which could be and take possession of the road and tele

affirmed . separated parts of ourcommon country, used for governmentalpurposes. What- graph line in case “ of the refusal or

D. W. MIDDLETON, and furnish a cheap and expeditious ever obligations, therefore, rest on the failure of the company to redeem said

C. S. C. U.S. mode for the transportation of troops company incorporated to accomplish bonds,or any part of them, when re

BOUTELL & WATERMAN, for assignee. and supplies. And if it did nothing this purpose, must depend on the true quested to do so by the secretary of the

MONROE & Bisbee, and AttorneyGen. more than afford the required protection meaning of the enactment itself,viewed treasury, in accordancewith theprovisions

eral WILLIAMS, for defts.

to the Pacific States, it was felt that the in the light of cotemporaneous history. of the act . " The manifest purpose of this

government, in theexecution of a plain It hasbeen observed by this court that section is to take a lien on the property

duty , could not justly withhold the aid the title of an act, especially in congres of the corporation for the ultimate re

UNITED STATES SUPREME COURT. necessary to build it. And so strong sional legislation, furnishes little aid in demption ofthe bonds,principal and in

No. 571. - OCTOBER TERM, 1875.
and pervading was this opinion that it is the construction of it , because the body terest, but the manner of redemption

by no means certain the people would not of the act, in so many cases, has no ref. and time of it are left for further pro
THE UNITED STATES, appellant. v. THE UNION have sanctioned the action of Congress, erence to the matter specified in the title . vision.

PACIFIC RAILROAD COMPANY.
if it had departed from the traditional ( Hadden v. The Collector, 5 Wallace, page That the government was expected, in

Appealfrom the Court of Claims, policy of the country regarding works of 110) . This is true, and wehave no dis- the first instance, to pay the interest, is

THE ACTS OF CONGRESS RELATING TO THE internal improvements, and charged the position to depart from this rule, but the clear enough , for the mortgage was ta

CONSTRUCTION OF THE UNION PACIFIC government itself with the direct execu- title, even, of the original act of 1862, in- ken to secure the re-payment of the

tion of the entreprise. corporating the defendant ( 12 Stats., p bonds, " together with all interest there
RAILROAD AND THE PAYMENT OF THE

This enterprise was viewed as a na- 489 ), seems to have been the subject of on which shall have been paid by the

INTEREST AND PRINCIPAL ON ITS BONDS tional undertaking for national purpo- special consideration by Congress, for it United States. " . This phrase implies a

CONSTRUED, AND ITS RELATIONS TO THE ses, and the public mind was directed to truly discloses the general purpose Con- prior payment by the United States,

GOVERNMENT STATED. the end to be accomplished rather than gress had in view inpassing it. It is “ An wbatever may bethe duty of the cor.

the particular means employed for the act to aid in the construction of a railroad poration in regard to reimbursement, as

Mr.Justice Davis delivered the opin- purpose. Although this road wasa mil- from the Missouri river to the Pacific subsequently defined . Besides this,when
ion of the Court.

itary necessity, there were other reasons ocean,and to secureto thegovernmentthere-payment is spoken of, it is understood

TheUnion Pacific Railroad Company, active atthetimein producing an opin- use of the same for postal, military, and that somethinghas been advancedwhich

conceding the right of the government ion for its completion besides the pro other purposes." That there should, is to be paid back. Apart from this, had

to retain one-half ofthe compensation tection of an exposed frontier. There however, be no doubt of the national it been the intention that thecorpora

due itforthetransportation of themails, was a vast,unpeopled territory lyingbe character of the work which Congress tion itself should pay the interestas it

military and Indian supplies, andapply tween the MissouriandSacramentoriv- proposed to aid, the body of the act con- fell due,phraseology appropriate to such
the sameto reimburse the government erswhich waspractically worthless with tains these words:. “ Andthe better to a purpose would have been used . But

for interest paid by it onbondsissued out thefacilities afforded by a railroad accomplish the object ofthisact,name- when and how thereimbursement was

to the corporation to aidintheconstruc- for the transportationof person and ly, to promote the public interest and to be made wasdeclaredtobe“ ashere

tion of its railroad and telegraph lines, property , with its construction the ag- welfare by theconstruction of said rail- inafter provided" —that is,in conformity

seeks to establish by this suititsright ricultural and mineral resources of this road and telegraphlines , and keeping with theterms prescribed in another

to theothermoiety, The UnitedStates, territory could be developed ; settle the same in working order, and to se portion of the act. And that this isso,
on the other hand, having paid interest ments made where settlements were cure to the government at all times ( but is evident enough from the latter part of

onthese bonds in excess of thesums possible,and thereby the wealth and particularly in time of war) the useand the section ,which directs the secretary

creditedtothe companyforservicesren- powerof the UnitedStatesessentially benefits of the same for postal,military, oftreasury to enforcethe forfeiture and

deredby it, insists uponits rightto increased. And therewas also the press-and other purposes,Congress may at any take possession of the road on failure of

withhold payment altogether. One of ing want,intimesof peace even ,ofan time,having due regard for the rights of the corporation to redeem said bonds or

the grounds on whichthis rightofreten- improved andcheaper method for the said companies named therein, add to, any part ofthem (referring to the differ

tion is sought to be maintained isby transportation of the mails and supplies alter,amend,or repeal this act." ( See ent periods of theirissue ), accordingto
reason of thegeneral right of set-off. It for the army and the Indians. 18th section of charter, 12 Statutes at the plan of redemption thus provided,

is true this right, as a general proposi It was in the presence of these facts Large, p. 497 ) . Indeed , the whole act or, in other words, in accordance with

tion , exists in thegovernment, andis that Congress undertook to deal with contains unmistakable evidence that if theprovisions of this act." Theobliga

commonly exercised by it when settling the subjectof thisrailroad . The diffi- Congresswas put to thenecessityofac- tionsimposed on the corporation ,or as

with those haviug claims againstit. culties in the way of building it were complishing a great public enterprise sumed bythem , in relation to the re

But: manifestly, the rules applicable to great,and,by manyintelligent persons, throughthe instrumentality ofprivate payment ofthe bonds,are setforth
ordinary claimants for services rendered considered insurmountable. corporations, it took care that there entire in the next or sixth section ,which ,
the United States, do not apply to this Although a free people, when resolved should be no misunderstanding about on accountof its importance, is set forth
controversy. The bonds in question upon acourse of action ,can accomplish the objectsto beaccomplished or the at length .

were issued by the United States, in pur- great results, the scheme for building a motives which influenced its course of “SEC. 6. And be it further enacted,
suance of a scheme to aid in the con- railroad 2,000 miles in length , over des action .

That the grants aforesaid are made up

struction of a great national bighway ; erts, across mountains, and through a If it had been equally explicit in the on condition that said company shall pay

in themselvesthey do not import any country inbabited by Indians jealous of provision regarding the bonds to beis- saidbondsatmaturity, and shall keep said

obligationonthepart of thecorporation intrusionupontheir rights,was univer- sued inaid of the road ,there would railroadand telegraph line inrepairand

to pay, and whether, when the United sally esteemed atthe time to be abold have been no occasion for thissuit. But use, and shall at all times transmit dis

Stateshave paid intereston them an obli- and hazardous undertaking. It isnoth even in this particular, looking to the patches over said telegraph line, and

gation arisesonthe part ofthe corporation ing to the purpose thatthe difficulties motives whichledtothe act,and the transportmails,troops, and munitions of

to refund it, depends wholly on the con- in the way of the undertaking, after objects intended to be effectedby it, we war, supplies and public stores, upon

ditions on which the bonds were deliv. trial, in a great measure disappeared, donot think there is any serious diffi- said railroad for the government,when

ered to the corporation and received by and that the road was constructed atless culty to get atthe true meaning of Con- Iever required to doso by any depart
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ment thereof; and that the government semi-annual interest as it falls due to the payment of the principal of the said companies (meaning this and the

shall at all times have the preference in Neither on principle or authority is such bonds. auxiliary companies incorporated at the

the use of the samefor all the purposes a plain departure from the express letter In addition to all that has been said , same time ) shall be required to be ap:

aforesaid (at fair and reasonable rates of of the statute warranted. Andespecially there is enough in the scheme of the act, plied to the payment of ihe bonds issued

compensation,not to exceed theamounts is this so when the constructionleads to and the purposes contemplated by it, to by the government in aid of the con .

paid by private parties for the same kind so great an extension of a condition to show that Congress never intended to struction of said road .”

of service ); and all compensations for defeat a grant. impose on the corporation the obligation This amendment was, without doubt,

servicesrendered for the government shall be The failure to perform the condition is to pay current interest. The act was intended merely to modify the provision

applied to the payment of said bonds cause offorfeiture. If thenaturalmean- passed in the midst of war, as bas been in the original act so as to allow the gov

and interest, until the whole amount is ing of the words be adopted as the true stated, when the means for national de ernment to retain only one-half of the

fully paid . Said company may also pay meaning there can be no forfeiture until fense were deemed inadequate to the compensation for services rendered , in

the United States, wholly or in part, in the bonds themselves have matured. On wants ofthe country, and the public mind stead of all. Although the requirement

the same orother bonds, treasury notes, the contrary , if the construction contend was alive to the necessity of uniting by in this provision is that the compensa

orother evidences of debt against the ed for be allowed, the grantsmade to the iron bands the destiny of the Pacific tion shall be applied to "the payment

United States, to be allowed at par, and corporation are subject to forfeiture on States with those of the Atlantic. Con- of the bonds," and in the former “ to pay

after said road is completed , until said each occasion that six months' interest fessedly the undertaking was outside of the bonds and interest, ” yet it cannot be

bonds and interest are paid , at least falls due and is not met. It would re theability of private capital to accom- supposed Congress intended to relin

five per centum of the net earnings of quire a pretty large inference to draw plish, and only by the helping hand of quish the right secured in the former act

said road shall also be annually applied from the language used authority to en - Congress could the problem , difficult of to make the application in the first place

to the payment thereof." large in a particular so essential the terms solution under the most favorable cir- to the interest and then to the princi

Leaving out of consideration the parts of a condition assumed by the corpora- cumstances, be worked out. Local busi- pal. The purpose ofCongress could have

of this section not pertinent to the pre- tion when it assented to the act. Besides ness, as a source of profit, could not be been nothing more than to surrender on

sent inquiry, there are three things, and this, when Congress imposed this condi- expected while the road was in course of behalf of the government the right to re

three only, which the corporation is re- tion it well knew that the undertaking construction , on account of the character tain the whole ofthe companies' earnings

quired to do concerning the bonds in of the Government bound it to pay to of the country it traversed ; and whether and to accept in lieu of it the right to

controversy. 1st. To pay said bonds at the holder of any bond , interest every when completed , as an investment it retain the half, leaving unaffected by

maturity. 2d . To allow the government six months and the principalat the time would provevaluable,was a question for this change any right touching this sub

to retain the compensation due the cor- the bond matured . With thisknowledge, time to determine. But vast as the work ject secured in the former act. The

poration for services rendered, and ap- dealing as it did with the relations the was, limited as were the private resourc change was a very material one, and in

ply the same to the payment of the company were to bear to the Govern es to build it, the growing wants of the tended, doubtless, as a substantial favor

bonds and interest, until the whole ment on the receipt of these bonds, had country, as well as the existing and fu- to the companies, but on the principle

amount is fully paid . 3d. To pay over to it intended to exact of the company the ture military necessities of the Governº contended for it would prove, instead of

the government, after the road shall payment of interest before the maturity ment, demanded that it be completed. this , to be of no-value. 'Ofwhat possible

have been fully completed, five per of the bonds,it wouldhave declaredits Under the stimulus of these considera- advantage could it be to these companies

cent. of the net earnings of the road , to purpose in language about which there tions Congress acted . It did not act for to receive payment for one-half their

be appropriated to the payment of the could be no misunderstanding. But, if the benefit of privatepersons, nor in their earnings, if they were subject to a suit

bonds and interest. the words " to pay said bonds at maturi- interest, but for an object deemed essen to recover it back as soon as it was paid ?

If we take the language used in its ty ” do not give notice that this exaction tial to the security of the country, as And this is the effect of the provision on

natural and obvious sense, there can be was intended, neither do the other pro- well as to the prosperity of the country. the theory that the companies are debt.

no difficulty in arriving at the meaning visions of the sixth section. They cre Compelled as it was to incorporate a ors to the government on every semi

of the condition “ to pay said bonds at ated no obligation to keep down the in private company to accomplish its ob- annual payment ofinterest. They could

maturity, ” which was imposed upon this terest, nor were they so intended . The ject, itproffered the terms on which it not, in the nature of things, have accep

corporation. As commonly understood, proposition to retain the amount due the would lend its aid , which, if deemed tooted the stipulation with an understand

theword “ maturity, " in its application company for services rendered, and ap- liberal now , were then considered, with ing that any such effect would be given

to bonds and other similarinstruments, ply it towards the general indebtedness the lights before it , not more than suffi- it . If the government consents to the

refers to the time fixed for their pay of the company to the Government, can cient to engage the attention of enter- diminution of its security, so that only

ment ,which is the termination of the not be construed into a requirement that prising men, who, if not themselves cap: half of the prices due for sevices are to

period they have to run. The bonds in the company shall pay the interest from italists, were in a position to command be applied to the paymentof the inter

question were bonds of the United States time to time, and the principalwhen due. the use of capital. These terms looked terest or principal, what is to become of

promising to pay to the holder of them It was in the discretion of Congress to to ultimate security, rather than imme- the other half ? Surely there is no im.

one thousand dollars thirty years after make this requirement, and then, as col- diate reimbursement. And for the ob- plication that the government shall re

date, and the interest every six months. lateral to it, provide a special fund or vious reason that the corporation would tain it, and, if not, who is to get it ?

This obligation the government was re- funds out of which the principal obliga- require all its available means in con- Manifestly the companies who have

quired to perform , and as the bonds tion could be discharged. This Congress struction ; and to exact from it, while earned the money.

were issued and delivered to the corpor- did not choose to do, but rested satisfied the work was in progress, the obligation It is very clear that the Congress of 1864

ation to be sold for the purpose of rais- with the entire property of the company to keep down the interest on the bonds did not suppose, in making this conces

ing money to construct its road, it is in- as security for the ultimate payment of ofthe United States, would tend to crip sion , that would be barren of results,

sisted that Congress must have meant to the principal and interest of the bonds ple the enterprise at a time when the but as the rights of the parties have been

impose a corresponding obligation on delivered to it , and , in the mean time, primary object with Congress was to ad- settled by the construction given to the

the corporation. ' In support of this con- with special provisions looking to the vance it. There could , however, be no original provision on this subject, it is

struction it is sought to give to the reimbursement of the Government for reasonable objection to the application unnecessary to pursue the subject fur

word “ maturity " a double signification, interest paid by it, and the application of " of all compensations for services ren ther.

applying it to each payment of interest the surplus, ifanyremained , to discharge dered for the government ” from the The practice of the government, for a

as it falls due as well as to the principal. the principal . The company, for obvi- outset, and “ five per cent. of the net series of years, was in conformity with

But this is extending the operation of ous reasons, might be very willing to ac- earnings after the completion of the the views we have taken of the effect of

words by a forced construction beyond cept the bonds of the Government on road ” to the payment of the bonds and the charter, until the Secretary of the

their natural and ordinary meaning, these terms, and very unwilling to come interest, and these exactions were ac- Treasury arrested the payment of the

which is contrary to all legal rules. under an absolute promise to pay the cur. cordingly made. money earned by the companies for ser.

Courts cannot supply omissions in legis- rent interest as it accrued. If it were in Of necessity there were risks to be tak. vices rendered the government, and di

lation, nor afford relief because they a condition, either during the progressen in aiding with money or bonds an rected that it be withheld. This action
are supposed to exist. “ We are bound," of the work or on its completion, to earn enterprise unparalleled in the history of the secretary brought the subject to

said Justice Buller, in an early case in anything, there was no hardship in the of any free people, which , if completed the attention of Congress,and the act of
the King's Bench , “ to take the act of proposed application of the compensa- at all, would require, as was supposed, March 3, 1871 , ( 16 Stats. at Large, p. 525,

Parliament as they have made it; a tion due it, but, it can be readily seen , if twelve years in which to do it. But section 9 ) was passed, directing thatone

casus omissus can in no case be supplied the company were required to raise these risks were common to both par. half of themoney due the Pacific Rail.
by a court of law, forthat would be to money every six months to pay interest, ties, and Congress was obliged to assume road Companies for services rendered,
make laws ; nor can I conceive that it when all its availablemeans were neces- its share and advance the bonds or aban- either “ beretofore or hereafter, " be paid

is our province to consider whether sary to the prosecution of the work, the don the enterprise, for obviously the them, leaving open the question of ulti

such a law that has been passed be tyran- burden might be very heavy: Congress grant of lands, however valuable after mate right for legal decision .
nical or not." ( Jones v. Smart, 1 Term did not see fit to impose this burden,and the road was built, could not be availa Afterthis, another act was passed on

Reports, 44-52.)
place the company in a position to risk ble as a resource with which to build it . this subject, by virtue of which this suit

Lord Chief Baron Eyre, in the case of the forfeiture of all its grants, in case of If the road were a success , in addition was instituted by the appellee in the

Gibson v. Minet ( 1 H. Bl., 569-614 ), said : failure to provide the means to pay cur- to the benefit it would be to the United Court of Claims. " ( Act ofMarch 3, 1873,

“ I venture to lay it down as a general rent interest. Besides, it is fair to infer States, the corporation would be in a sit- section 2, 17 Statutes at Large, p . 508.)

rule respecting the interpretation of that Congress supposed that the services uation to repay advances for interest, It is contended tbat the purpose of this

deeds, that all latitude of construction to be rendered by the road to the Gov. and pay the principal when due. If, on act is to repeal that portion of the char

must submit to this restriction, namely, ernmentwould equal the interest to be the contrary, the investment proved to ter of the Union Pacific Company con

that the wordsmay bear the sense which by paid , and that this was not an unreason be a failurt, subjecting the private per- taining the provisions we have discussed .

construction is put upon them . we able expectation,the published statistics sons who embarked their capitalin it to But, manifestly, the purpose was very

step beyond this line we no longer con . of the vast cost of transporting military a total loss, there was left for thegovern- different. It is true, the act directs the

strue men's deeds, but make deeds for and naval stores and the mails to the ment the entire property of the corpora Secretary of the Treasury to withhold

them .” This rule is as applicable to the Pacific coast, by the ancient methods, tion , of which immediate possession all payments to the Pacific Companies

language of a statute as to the language abundantly show. could be taken on a declaration of for- on account of freights and transporiation,

of a deed . The words “ to pay said The views presented regarding the feiture. but at the same time it authorizes any

bonds at maturity, " do not bear the sense provision—that the Governmentshall In view of the circumstances under company thus affected to bring suit in

which is sought to be attributed to them . retain the compensation for services ren- which the act of 1862 was passed, and the Court ofClaimsfor “ such freightand
They imply , obviously , an obligation to dered by the company, either before or the purposes to be accomplished by it, transportation, " and in such suit " the

pay both principal and interest when after the road is completed, are equally appearing as they do in the title as well rightof such company, to recover the

the time fixed for the payment of the applicable to the provision , that afterthe as the body of the act, and constituting same upon the law and the facts shall

principal has passed ; but they do not road is completed, five per cent. of the as they do the public history of this be determined, and also the rights of the

imply an obligation to pay the interest net earnings of the road shall be annually legislation, this brief summary presents, United States upon the merits ofall the

as it accrues and the principal when due. applied to the payment of bonds and in- as wethink , fairly its scope and effect, points presented by it in answer thereto

It is one thing to be required to pay terest. It is not perceived how , on any which are inconsistent with the position by them .” This means nothing more

principal and interest when the bonds principle of construction , an obligation asserted by the appellant. nor less than the remission to the judi.

have reached maturity, and a wholly of the corporation to pay the interest on Notwithstanding the favorable terms cial tribunals of thecountry of the ques

different thing to be required to pay the bonds every six months after they proposed by Congress the road languish- tion whether this company, and others

the interest every six months and the shall have been issued can bepredicated ed, and the effect of this was the amen- similarly situated , had the right to reco

principal at the end of thirty years. The on the terms of this provision , any more datory act of 1864. By this the grant of ver from the government one-half of

obligations are so different that they can than on the terms of the other. Both lands was doubled ; a second in lieu of a what it earned by transportation, which

not both grow out of the direct words em are reserved funds, out of which the first mortgage accepted by the govern- question was to be determined upon its

ployed , and it is necessary to superadd Government was to be reimbursed in the ment, and a provision inserted that merits.

other words in order to extend the con- first instance the interest it had paid , only one-half of the compensation for The merits of sucha question are de

dition so as to include the payment of leaving the surplus, if any, to be applied services rendered for thegovernmentby l termined when the effect of the charter
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WALKER ,

UNDER
CHARTER - EFFECT OF GENERAL LAW ON Appellant gave proper notice ofher loss, entire stock so subscribed has been or its support, nor, upon principle , can anyº

92

is determined . It is hardly necessary to doing business in this State, are hereby may alter, amend or repeal their charter was made to maintain the existence of a

say that itwould have been idle to brought under all the provisions of this atpleasure, or from its exercise, as was qualified kind of ratification . A town

authorize a suit to be brought if it were act , except that their capital may con- done in this case . The nineteenth sec

the intention to repeal the provision on tinue of the amounts and character tion of the generalinsurance act is broad clerk, acting on behalfof the coporation ,

which the suit could alone be predica- named in and authorized by their re- and comprehensive. It brings allin- directed the surveyor who had certified

ted . spective charters, during the existing surance companies in plain and unmis. as required by 3 Vict. c . 36 sect. 38, that

We cannot go into an argument on the term of such charters, and the invest. takable termsunderall of theprovisions therewas imminent danger from a build

consequences which follow our decision .ment of thecapital and assetsofsuch of theact with the enumerated excep: ingof whichthe plaintiff'was the owner

Consequences are not an element to e companies may remain ihe same as pre- tions. And the liabilities imposed by

considered in the determination of the scribed by their charters, anything in the sixteenth section constitute one of and occupier, to cause the buildings

question whether an act of incorporation this act to the contrary notwithstanding; the provisions of the act. And the Gen. mentioned in his certificate to be taken

is lessbeneficial to the government than and suchcompaniesshall be entitled to eral Assemblyhaving reservedthe pow down or repaired in such manner as he

it supposed. And whetheran act of alltheprivileges and powers granted er withoutany limit to alter, amend or should thinkfit . By sect. 39 of the

Congress be more or less politic and wise them by their charters.” (Sess. Laws repeal the original charter of the com

it is not our province to determine. 1869, p . 217 ).

pany, they, it seems to us, intended to above Act the expenses so incurred may

When we have declared the meaning of These are believed to be all the enact- impose these liabilities on the share . be recovered from the owner. Assum

it, if therebe power to pass it,ourduty ments which bear on the questions pre- holders of theEquitableInsuranceComing that the acts of the officers were

in connection with it is ended . sented by this record.

The judgment of the Court of Claims is
Aboutone and a half years after the ganized in this state,and was then doing ratified, it was contended by the Solici

affirmed .
adoption of this act the insurance com- business in the State, and was manifestly tor-General that a ratification might

pany issued to appellant a policy of in- brought under these and all other pro- suffice to protect the agentfrom liability ,

SUPREME COURT OF ILLINOIS. surance on herproperty to the amount visions of that law as fully as had the and yet not make his acts the acts of the

of $2,500, and whilst the policy was in act in termsnamed this company.

OPINION FILED Oct. 12, 1875. force the property was destroyed by When such a charter is obtained,the corporation, that the ratification might

FRANCIS BUTLER v, S. the fire in Chicago of the 9th of October, stock subscribed and the company organ- be valid as against the defendants, and

Appeal from Superior Court of Cook Co. 1871. By reason of heavy losses, the ized, it procures business, and individu- have no further effect. The argument

SPECIAL companywas prosecuted to bankruptcy. als receive policies on the faith that the fell to the ground. No case was cited inINSURANCE COMPANY

CHARTER -LIABILITY OFSTOCKHOLDER proved her claim , but receivednothing will be paid in and held as afundto thing be urged in its favour. If a ratif

FOR LOSS BY FIRE TO POLICY-HOLDER from thebankrupt estate. Appellee was meet all losses. It is this assurance that cation means anything it means that the

WHEN ALL THE STOCK IS NOT PAID - THE astock holderwhen the policy wasissued , gives such a company credit in the com
party ratifying has, by his act, become

LIABILITY OFTHESTOCKHOLDERS OF at the timeofthe fire, and until
the community,and the general insurance law invested with the rights and duties of a

THEBANKRUPT EQUITABLE INSURANCE pany wasdeclaredabankrupt, and own: is designed to secure thepolicy -Holders principal inrelationtothird parties,and

COMPANY.
ed two thousand five hundred dollars of against loss from the insolvency of such to the individualwhose conduct is rati

1. The Equitable Insurance Company was char- the stock of the company. To render companies.
fied. Wherever a ratification is proved

tered in 1861. The 14th section defined iheliability him liable as a stockholder, to the ex

aci18. stockheaders andthe oth provides that the tent ofher loss underthe policy, she ofthecapitalsubscribed, andif not,
then there can beno doubt that this isthe

law regulating insurance companies passed in closes the facts we have stated , and to it liable, to the amount of their subscrip fication in the case ofthe agentandthird

As regards the consequences of a ratipealed.” Held ,that the 16th section of the general brought this suit. The declaration dis- the law holds the several stockholders

1869, which provides that " the trustees and cor. a demurrer was interposed , and sustain- tions, for the debts ofthecompany. It is,
actshall be severally liable for all debis or re edby thecourt, anda judgmentinbar therefore, made the interestof eachshare: parties ,theruleis that wherever an

sponsibilities of such company to the amount by ofthe action and for costs wasrendered. holder tosee thattheentire capital is sonally liable( East India Company v.

him or them subscribed until thewhole amount The caseisbrought to this court, and paid in , and a certificate of the fact made Hensley1Soy. 112 ; Polhill v. Walter, 3

in, and a certificate thereof recorded as hereinhe the judgment sustaining the demurrer is and recorded,as requiredbythe law. B. & A. 113 ; Bowen v.Morris. 2Taunt.

fore provided ," works asan amendment to the assigned for error.
And a failure to have that done, renders 385.) As between the principal and

charter of the Equitable Insurance Company . Itisagreed that but two questions theseveral stockholders liableforthe agentthe want of authority isentirely

appellantinsured in the company had the proper arisein thisrecord. First. Had the debts ofthecompany toan amountequal remedied by a subsequent ratification

y destroyed by fire ,broughtsuitagainstthe appel: General Assembly the power, underthe tothe stock heholds .Nor isthe require. ( sup.) But în considering how a ratifi

lee ,who was a stockholder, after having pursued reservation in thecharter, to alter, ment of the law answered by a portion cation affects the relative rights ofthe

of the stock not having been paid in and a certi: amend or repealtheir charter or power ofthe shareh.clders paying thefull agent whose conduct is ratified andthird

to impose duties and liabilities not im- amount subscribed by them . They re parties, a distinction must be made be

cover of suchstockholderher loss to the amount posed,but from which they were exemp- main liable untilthe stock is allpaid in tweencontractsandtorts, when the con

full amount of thecapital stock should bepaid in such power,did the General Assembly recorded. Hence it is a matterofnoim rights and liabilities arising from that

3. CAPITAL STOCK MUST BE PAID INFull - The tedby the charter. Andiftherewere and thecertificate of thefact is madeand tract of an agentis duly ratified, his.

If it is not the law holds the several stock exercise it'in enactingthegeneral in- portance in considering this question , contract are wholly transferred to the

for the debts of the company ; it is, therefore, surance law ?
whether appellee has paid in full for all party ratifying, and the agent occupies a

made the interest of each sharebolder tosee that Had the General Assembly the power of the stock for which he subscribed .
position identical with that of one inves

the entirecapital is paid in.-1 ED. LEGAL News . ] to impose this liability upon the stock - All the stock had not been paid in full, l ted with full authority to do the act ra

Opinion by WALKER, J. holders ? We think they unquestiona a certificate of the fact had not been made tified . He can neither sue in his own

Appellee brought an action in the court blyhad, by virtueof the reservationof and recorded,andhence appellee was lia- right nor be rendered personally liable

below, against appellant, to recover the the power to alter, amend orrepeal the ble for the amount ofappellant's claim ( see casescited above). When, on the

amount ofloss she claims to have sus. charter. for the loss under her policy. It then other hand , an individual duly ratifies a

tained from fire, under a policy of insur Thequestion as to whether the Gen- follows, that asthecharterwas amended tortcommittedby another on his behalf,

ance. eral Assembly may alter or amend a by the general insurance law, and as the ratification has not thesame wide

To the declaration a demurrer was filed charter which does not contain such a its requirements were not observed, and effect. For whils' on the one hand it

which was sustained by the court,and a reservationof power ,is not presented the loss sustained by appellant become avails to shield the agent from any liabi

judgment was rendered inbarof the ac. by thisrecord, as the reservation is clear, a debt againstthecompany, appellee's lityto the principalfrom the conduct so

tion . distinct and unambiguous, and was as- liability became fixed to the amount of ratified , it does not take away hisliabi

The General Assembly, by a special sentedto when the charter was accepted his stock therein. Andthe claimof ap- lity by third parties who have suffered a

charter, on the 20th day of February, and the company organized . Hence, pellantnot exceeding that amount,the tort at his hands.This distinctionap

1861, incorporated the Equitable Insur that question need not now be discussed declaration disclosed a right to recover, plies universally, except in cases ofrati

ance Company. The charter confers the But in a case like the present, when and the court below erred in sustaining fication by the Crown : Baron v. Denman

powers usualtosuchorganizations . The thegeneral assembly in express terms the demurrer,and the judgmentmustbe 2 Ex. 67.)

fourteeth section of the charter contains reserves the right to alter, amend or reversed and the cause remanded. In Stephens v. Elwall (4 M. & S. 256) ,

this provision : “ In case of any loss or repeal, that enters into and forms a part Judgment reversed. decided in 1815 , Lord Ellenborough ap

losses, wbereby the capital stock of said of the contract precisely as does any SHUFELDT, BALL AND WESTOVER for plied the principle in an action of trover

company becomes lessened before all the other provision of the charter.
Any plaintiffs. brought against an agent. Wherever an

installments are paid in, each proprietor reasonable construction which can be D. E. K. STEWART for defendant . agent is so sued , it is no answer that he

or stockholder shall be held accountable placed on this reservation, must hold acted under authority from another who
for the installments that may remain un that the company entrusted the Generalpaidon his share or shares, at the time Assembly with any and all powersin AGENCY.- CONSEQUENCES OF A had himself no authority to disposeof

RATIFICATION.
the property . So where a servant or

of such loss or losses taking place. Pro- reference to the rights, duties and liabil other agent has done some act amount

vided that the stockholders shall not be ity of the body and its members which
Continued from page 84.]

ing to a trespass in assertion of his mas

individually liable beyond the amount they may deem proper to impose. The same learned Judge could not see ter's right , he is liable , not only jointly

of stock held by them respectively. They, in receiving such a charter,

act shall take immediate effect, and con- General Assembly in their future action. performing oneof the termsof a contract bution (ib. 261).It iswell established

The sixteenth section declares thatthe trusted to the wisdom and justice of the why the assent toa substituted mode of with his master, but for every penny of

tinue in force for fifty years,but contains the reservation is explicit and is ample need be in writing, though the contract that an agent is liable in trover for a con

this reservation : “ But may at any time in its terms, and we are at a loss to see must have been in writing, there being version to which he is a party, though it

be altered , amended , or repealed by the how it can be questioned . If so plain a

legislature of the Siate of Illinois." proposition required the citation of au .

totally different things involved , “ the be for the benefit of his principal : (Per

kins v. Smith , 1 Wil. 328 ; Cranch v.

The company orvanized, its capital |thorities to sustain it, many adjudged proof of a substituted contract of the White, 1 New.Ca.414 ; Daviesv.Vernon,

stock being duly subscribed and a portion cases could be referred to directly in prove of a ratification or approval , after 6 Q. B. 443; and Hilbery o. Hatton, 10

thereof paid by the stockholders. No point. performance, of the substituted mode of L. T. Rep . N. S. 39, per Martin , B. ) The

change was made in the charter unless The authorities referred to by appel
by the general actof incorporating and lee do not apply to this question .They performance.” A careful examination Crown may ratify the torts of its agents,

regulating insurance companies, which are decisionsgrowing out ofamendments of thiscase will show no undue relaxa- upon therelativerights of the agents

was adopted on the 11th day of March, to charters imposing duties or restriction of the principle requiring substan- and third parties. If an individual rati

1869. The sixteenth section of this act tionson suchbodieswhenthepower tial proof ofa ratification ( vid . sup .) In fies anactdoneon his behalf,the pature

provides that “ the trustees and corpo- was not reserved by the Constitution orrators of any company organized under in the charter itself, or where such a the first place, the substituted mode of oftheact remains unchanged, it is still

thisact,shall be severally liable forall power was reserved,and the body had , delivery was the usual one when the hashis option to sue either ; ifthe Crown

a mere trespass, and the party injured

debts or responsibilities of such company under their charter, paid for property or port was open ; secondly , the defendant ratifies an act, the character of the act

to the amountby him orthem subscrib; privileges to others,ofwhich the Gener made no objection before the loss, nor becomes altered, for the ratification does

ed until thewhole amountofthe capital al Assemblysubsequently attempted to for fourmonths after receiving notice of not give the partyinjured the option of

and a certificate thereof recorded as here have not in our researches found any the change ; thirdly , during this period, who committed the trespass, or the prin

in before provided ” In this case the case which holds that when such power the defendants sent several orders, and cipalwho ratified it, but a remedy against

whole amount of stock was not paid in has been reserved that it may not be the goods were sent by the route on the Crown only , if there is any remedy
and a certificate thereof recorded . exercised constitutionally. Neither the at all, and exempts from all liability the
The nineteenth section providedthat fundamental law or public policyforbids which the loss occured.

" all insurance companies heretofore or the General Assembly and a corporation In Cheetham v. Mayor, &c. , of Man- Parke, B.in Baron v . Denman , 2 Ex.

person who commits the trespass : ( Per

ganized in the State of Illinois , and now from making a contract that the former chester ( L. Rep. 10 C. P. 201), an attempt | 167 .) - The London Law Times.
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CHICAGO LEGAL NEws. contestants‘ as experts,"forthepurpose able excitement at thetime .Inmaking statutes in things beyondtheirterms,
of invalidating a will deliberately made these remarks, we say nothing against with some special applications of those

by a man quite as competent as either the medical profession as a profession ; doctrines,he takes up the several topics

Lei bincit .
of them to do such an act. They were but we do say that too much weight is more at large ; hethen gives in the brief

the contestant's witnesses, and so consid- given to the testimony of doctors when est possible form the substance of the

MYRA BBADWELL , Editor,
ered themselves—Dr. Bassett,especially , called as experts. Hundreds of persons legislation of the several States, and the

whose whole testimony is pregnant with are to-day unjustly confined in the pub- decisions of the courts construing the

CHICAGO : DECEMBER 11 , 1875. such indications. The testimony of such lic and private insane asylums of the same. Mr. Bishop undertakes to tell us

is worth but little, and should always be United States upon the mistaken opin- what the law is , and not what it ought

received by juries and courts with great ions ofmedical experts. to be, and he does so in a vigorous style,

caution . It was said by a distinguished and with his usual accuracy . We have

CHICAGO LEGAL NEWS COMPANY, judge, in a case before him , if therewas any Recent Publications . not been able to find any of the recent

kind of testimony , not only of no value, statutes or decisions that have escaped

butevenworsethan that, itwas, in his THE LAW OFTAXATION . By Francis Hil; his notice. Thisvolume will not only

TERM8: — TWO DOLLARS per annum, in adwance judgment, that of medical experts. They " The Law of Mortgages,” etc. Bog. be useful to the profession, but it should
Single Copies, TEN CENTS.

may be able to state the diagnosis of the ton : Little ,Brown & Company. 1875. be read by every intelligent husband and

disease more learnedly ; but upon the The typographical execution of this wife.

We call attention to the following opin- question whether it had at a given time work is excellent, and reflects greatcredit A TREATISEON THE Doctrineof Ultra

reached such a stage that the subject was upon its publishers. Its subject, the
ions, reported at length in this issue :

VIRES, being an investigation of the

incapable of making a contract, as irre- Law of Taxation , is one of the greatest
Principles which Limit the Capacities,

BANKRUPT CORPORATION POWER Powers and Liabilities of Corporations,
sponsible for his acts, the opinion of bis importance to the American people atASSIGNEE TO COLLECT BALANCE UNPAID ON and more especially of Joint Stock

STOCK . — The opinion of the Supreme would be worth more than that of all the excessive State and Federal taxation.

neighbors, if men ofgood common sense, this time, when they are burdened with Companies. By Seward Brice, M.-A.,

Court of the United States, by SWAYNE,

L.L.D., London, of the Inner Temple,

Esq . , Barrister at Law. With Notes

J., holding, in thecase of a bankrupt in experts in the world. If wegive heed to We examined this
work of Mr.Hilliards

such testimony, and suffer it to prevail hoping to find it a thorough treatise,
andReferences to American Cases,by

surance company, that the District Court Ashbel Green , of the New York Bar.

has power to order, andthe assigneeof againstthe
floodofproof in favor of the worthyof the patronage of theprofession, New York : Baker, Voorhis & Co.,

testator's competency , we should be do- and one to which they could resort for Publishers, 66 Nassau Street. 1875.

such company power, under such order,
Sold by E. B. Myers, Law Bookseller,

to collect the balance unpaid upon the ruleswe have laid down in like cases, to relating to taxation , or the weight to be

ing great wrong and departing from the light, when in doubt upon any question
Chicago.

stock held by the several stockhelders of

which we will hereafter refer. It must be given to any particular decision ; but we
We have upon a former occasion given

such company. Senator Upton has been

remarkably successful in his litigation stand thetest of the fanciful theories more of a digestthan a treatise . It bears The present edition is of much more

apparent to every one, but few wills could regret to say it is not such a work . It is a favorable opinion upon the merits of

the original English edition of this work.

with the stockholders of this bankrupt of dogmatic witnesses, who bring dis- evidence, upon its face, of hasty prepara- value to the American lawyer than the

corporation. In 8 CHICAGO LEGAL News credit on science andmake the name oftion. Many important opinions upon English, as itembraces the most impor

we published theopinion of the Supreme 'expert'a by -word and a reproach . We questions of taxation, rendered within

Court of the United States in a case
concur with the judge above referred to ; the last few years, are notnoticed. tantof the American cases upon the sub

brought by him in the U. S. Cir

cuit Court of Iowa against another stock

we would not give the testimony of these There is the greatest contrast between ject treated . The notes to the American

common -sense witnesses, deposing to this volume and Mr. Bishop's work on

cases are by Mr. Green , and are so ar

holder of this same company, reversingthejudgment of Judge Dillon inthe what they know and saw almost every MarriedWomen, also noticed in this is rangedas to be distinguishable from the

day for years, for that of so - called ex The one is bold and incisive , stat
original English notes of Mr. Brice. The

court below in favor of the stockholder.

Acts RelatiNG TO THE U. P. R.R.Co. theory to support, men often as presump- ions, and giving the present state of the

perts, who always have some favorite ing legal principles, construing decis- publishers present the American edition

in an acceptable style.

CONSTRUED. — The opinion of the Su- tuous as they areignorant of the princi- law , with an accuracy and clearness sel

preme Court of the United States, by , ples ofmedical science.” dom found in a text -book . The practi- THE SUPREME COURT JUDGESHIP .

Davis, J., construing the acts of Con
We know nothing of the facts in this tioner who resorts to it feels its strength

The last Sunday's issue of the Tribune

gress relating to the construction of the case except as we gather them from the and relies upon it with confidence. The of this city contained the following let

Union Pacific Railroad , and the paymentofthe interest and principal on its opinion, but wefully indorse what Judge other is weak, and thorough in nothing. ter of Mr. Hurdrelative to his candidacy

BREESE says about medical experts. The practitioner will consult its pages
for Supreme Judge :

bonds. This is the most important case There is no testimony, even when hon without getting that aid which he had to the Editor ofThe Chicago Tribune :

decided by the Supreme Court at its est, that is so uncertain, and so often reason to expect from a book written by Chicago, Dec. 4. - In your article this

present term .

INSURANCE - SPECIAL CHARTER - GENER- Judge Bradwell and a jury in the county

false. We remember a case tried before such a distinguished author as Mr. Hil- morning, in regardto " the Supreme

Court election ," you say that I had

liard. peremptorily declined to withdraw in

AL LAW-LIABILITY OF STOCKHOLDER.- court ofthis county someyears ago,which COMMENTARIES ON THE Law of MARRIED favor of Mr. Higgins," implyingthata
The opinion of theSupreme Court of this shows how easy it is for the best doctors WOMEN UNDER THE STATUTES OF THE request to that effect had been made

State, by WALKER, J. , holding there be- to be mistaken. A man had, some years

SEVERAL STATES, AND AT COMMON LAW upon me. Such is not the case . I have

ing a clause in the charter of the bank before, been committed to the insane

AND IN EQUITY. By Joel Prentiss never been asked to withdraw in favor

rupt Equitable Insurance Company of

Bishop. Vol. II. Boston : Little,Brown ofMr. Higgins, either by himself or any

asylum , at Jacksonville, and for some & Company, 1875.
other person. Nor has a desire to that

this city, that its charter “ may at any months had been at large, It was al The law of married women under the effect ever been expressed to nie by any

time be altered, amended or repealed ; " leged that he was restored to reason . statutes of the several States, is one of peatedly and earnestly urged to be a

On the contrary , I have been re

that the provisions of the general law The Judge refused to order a jury to try the most difficult branches of the law to condid and that in a number of in

regulating insurance companies relating the question until the party had been treat upon in a text book, owing to the stances by the same persons whose

to the liability of stockholders operated examined daily for two weeks by phy- fact that the main principles upon which lished call. I have frequently said that

as an amendment to its charter, and sicians, and their certificates obtained these statutes are framed were unknown it could notbe expected that either of

that a person holding a policy in such that he was restored to reason . Doctor to the common law ,and have been adopt us would stand aside for the other, and

company and having sufferedaloss,the WICKERSITAM ,a physician of skilland re- led by the States within the pastthirty the only proper way of determiningwho

whole amount of the capital stock of such spectibility , after repeated examinations, years. The statutes are not uniform and lican party was by a nomination bya

company not having been paid in , and a
gave a certificate that he was restored the decisions are conflicting. The pro- convention, and I am still of the same

certificate thereof recorded, might sue a to reason . Dr. Orin Smith, an excellent fession are to be congratulated that this opinion. For many other reasons it is

stockholder and recover of him for the man and skillful physicinn , now deceas- difficult task has been undertaken by my firm conviction thatthe Republicans

loss to the amount of his stock .
Many ed, appeared before the jury and testified Mr. Bishop, the Napoleon of American forward the candidate to fill the place

should in some authoritative way put

suits have been brought within a few that he had made repeated examinations law writers. Mr. Bishop says, the prin- made vacantby the resignation of Judge

weeks agaiust stockholders upon the of the party ; that he was not only re- cipal scope of the present volume is to McAllister. I cannot think even fair

strength of this opinion. Wehad a pol stored to reason, but that there was not bring to view the recent legislation, with minded Democrats will deny that it

icy in this company at the time of the the first symptom of insanity about him . the interpretations of it given by the stand three Republican Judges to four

would be better that the Court should

great fire. Under this decision we may The jury retired and wrote out their courts ; and to show how it modifies the Democratic in preference to five Demo

be able to find some stockholder from verdict finding hinn restored to reason . doctrines of the unwritten law , both crats to two Republicans. Yours,etc.,

whom we may recover for our loss. But, before they returned into court, those doctrines which were presented in
H. B. HURD .

CONTESTED WILL-OLD AGE-UNDUE IN- the party raved violently, and said that the first volume and those which were JUSTICES' FEES IN CRIMINAL CASES.

FLUENCE - MENTAL CAPACITY -EVIDENCE OF $500,000 in gold , which God had given reserved for this. Mr. Bishop has not JUDGE JAMESON , in a case before him

EXPERTS.—The opinion of the Supreme him one night in a shanty, had been chosen the easy way many authors would this week, very properly decided that a

Court of this State, by BREESE, J. , in a stolen from him . The jury were recall- have selected of introducing the statutes
justice of the peace had no right to

contested will case, as to what consti- ed and instructed not to announce their one after another, and showing what the

tutes undue influence, and when a testa- verdict. Additional evidence was intro- courts have held under each of them ; rant in a criminal case his fees in the

charge a person who swears out a war

tor will be regarded ofsufficient mental duced , showing the conduct of the party but after stating in a series of chapters, case . The only wonder is that there

capacity to make a will . We know of no during the absence of the jury, and a some rules by which these statutes are should ever have been any question

case where the weight to be given to the verdict was rendered the same after interpreted , and the effect of someforms about the matter. Justices have been

evidence of physicians,when introduced noon finding that the petitioner was of statutory provision under the re- inthe habit of charging these fees,al

as experts, isso thoroughly discussed as not restored to reason. Thiscase was straints of ourwritten constitutions,and though theyknewit was illegal. Just

in this opinion . Judge Breese says : afterwards brought before the Cook coun- bringing to view the doctrines which for ordering themselves to issue a sum

“ These doctors were summoned by the I ty medical society and created consider- determine the consequences of these mons in civil cases.

one.
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SUPREME COURT OF ILLINOIS. seeming to live in the greatest harmony , v. Bromfield , 43 Ill . , 155, and we see no learnedly ; but upon the question whe

each bestowing and each inspiring con- necessity for changing it.
ther it had, at a given time, reached such

OPINION FILED Nov. 4, 1875.
fidence .

Giving to the verdict in this case the a stage that the subject of it was incapa
REUBEN C. RUTHERFORD et al. v. MARY ANN During the rebellion Rutherford was same weight accorded to verdicts render- ble of making a contract, as irresponsi

MORRIS et al.
for a considerable portion of the timein ed on ordinary issues at law , the conse- ble for his acts, the opinion of his neigh

Appeal from Adams.
the military service of the United States, quence follows, the verdict must stand bors, if men of good common sense,

CONTESTED WILL - EFFECT OF PROBATE IN on duty in distant States varied by occas- if there be evidence to support it. And would be worth more that that of all the

COUNTY COURT-EFFECT OF VERDICT OF ional visits to his home in Quincy. He the rule is equally well settled, if there experts in the country,
JURY IN CIRCUIT COURT UPON ACTION OF was so absent in May, 1866, when the be a great and decided preponderance of The question in this case is : Was

CHANCELLOR -EVIDENCE AS TO CAPAC will in question was executed, and it was evidence against the finding, the verdict there senile dementia, no matter how oc
ITY CONSIDERED WHAT CONSTITUTES executed under these circumstances : will be set aside. And themore urgent casioned , of this testator on the 3d day

CAPACITY - UNDUE INFLUENCE - ISSUE On the second day of that month , the is this command, if it shall appear from of May, 1866, the day he made his will ?

OUT OF CHANCERY -SENILE DEMENTIA- testator being then about 72 yearsofage, the whole record that injustice has been Is there any evidence of imbecility of

OLD AGE DOES NOT DISQUALIFY A PER- and in appearance, in the judgment of done. old age at this time ? Not one witness

SON FROM MAKING A WILL - PREVIOUS all who knew him , in the full possession Impressed with the great importance so testifies. There is not a particle of

DECLARATIONS OF TESTATOR -EFFECT TO of ail his faculties , physical and mental, of this case to the parties litigant, and proof such was the condition of the tece

BEGIVENTO THE EVIDENCEOFEXPERTS went unaccompanied, to the office of considering thelarge amount ofproperty tator at that time or at any time prior
CONSIDERED -IN THISCASETHE EVI: Goodwin & Davis, practicing lawyers of involvsd, some $ 100,000 or more,wehave thereto or subsequent nntil stricken by

DENCE OF SIXTY COMMON -SENSE WIT good standing in Quincy,wherehere- bestowed allthe attention to this record, paralysis.
NESSES, NEIGHBORS OF THE TESTATOR, mained some time in consultation with in our power to bestow, and have per: No man has had the hardihood to

WAS TAKEN IN PREFERENCE TO THAT OF Mr. Goodwin in the inner office, the mitted no important fact to escape us, testify in this case that there was the

THE EXPERIS.
other room being occupied by Mr. Davis. and we are well satisfied it furnishes nó least weakness of intellect at this time.

Opinion of the court by BREESE, J. Goodwin took notes ofthe conversation sufficient evidence of mental incapacity More than sixty witnesses of good com

Thiswas a proceeding on the chancery on sheets of paper. of the testator at the time he made the mon sense and observation, knowing the

side of the Circuit of Adams county to The next day, or day after, unaccom- will in question, nor any evidence of any testator well, men of the highest charac

contest the validity of the last will of panied as before, Robbins returned to undue influence, exerted by any one terand ofunquestioned judgment,all con

John P. Robbins, late of that county , the office and again conferred with Mr. over the testator, to induce the making curwith extraordinary unanimity that

deceased . Goodwin , then returned to the outer of the will . up to 1869 no man excelled him in intel

The will in question purports to have office, and pointing to the papers lying The testimony to sustain the first lectual or physical vigor. There is no
been executed on the 3d day of May , on Goodwin's desk , invited Davis to wit- ground ofattack, that of mental incapac- dissentient voice ; all testify to the same

1866, all the forms of law having been ness the paper, as his will, it havingbeen ity of the testator, is that of Moses F. effect. Is there any medical testimony

observed, butwhen offered for probate signed by Robbins, which Davis did ,and Bassett, who had been for some years sufficient to overturn this? Taking it to
It was refused probate. On appeal to Goodwin , since dead, also signed it as prior to, and up to 1864, two years before the extent claimed for it, it fails to estab

the Circuit Court thisjudgment was re- witness. the will was made, the family physician lish mental incompetency,when the will

versed and the will admitted to probate. Davis was the only surviving witness of the testator, and who was examined was executed. Wbat is the amount of

This bill in chancery followed . to the execution of the will - he knew as an expert, and who testified he had no this medical testimony ? Dr. Bassett,

The grounds of attack being : 1. In- the testator well - and testiffed he was intercourse with the testator from 1864 the leading expert, says he was the fam .

competency of the testator to make the at that time of sound mind and me- up to December, 1870 ; supplemented by ily physician in 1867, and for several

will ; and , 2. Undue and improper influ - mory. the testimony of Dr. Wilson , who did not years previous ; that the testator was

ence exercised over the testator, by Robbins took the will with him when know the testator, who had heard the subject to occasionalattacks of fever, at

Reuben C. Rutherford , leading to its he departed, unattended as he came. testimony of Dr. Bassett, and who said tended with pain in the head, delirium ,

execution . What disposition he made of the will he thought the facts stated by him, dis- nausea, which the doctor attributed to

The jury found the issue for the con does not appear. It is not shown any connected from the cause would hardly congestion of the brain - that the at

testants, and having overruled a motion member of his family knew anything designate what the testator's real condi. tacks lasted generally three or four days,

for a new trial, the Court , by its decree, about it, or knew he had made a will. tion was,and who said " absolutely and and were relieved by the ordinary treat

eclared the instrument produced was From this date, May, 3d , 1866, the testa- necessarily paralysis might occur in 1869, ment usual in like cases ; that at the

ot the last will and testament of John tor continued his usualcourse of life un- without there having been any softening time, these symptoms did not excite in

. Robbins. til some time in June, 1869, more than of the brain in 1866, and that persons his mind any suspicion of softening or

To reverse this decree, the proponents three years thereafter, he was stricken bave paralysis without having soften other organic disease of the brain , but

of the will appeal and assign various er with paralysie, which did not wholly in- ing of the brain, and that brain softening that in years afterward, in 186 when

rors. We have examined the record capacitate him , and four years thereaf- is not necessarily connected with pre- the testator had been attacked with par:

with great care, and given to the testi- ter, on the 12th of June, 1873, he died in monitory symptoms of paralysis ; and by alysis, he, the doctor, then connected

mony full consideration, and submit the the midst of his family , then consisting Dr. Curtis, who did not hear Bassett's these symptomswith the supposed soft
conclusions we have reached.

of his daughter, with her children , and testimony, but had seen the testator in ening of the brain , which he then con

It appears the testator, John P. Rob- Dr. Rutherford , Mrs. Robbins having 1871 and 1872 ,and personally knew noth- ceived might have existed from the date

bins, migrated from the south of New died some time previously. ing about him previously, but who could of his last attendance upon him in 1864 .

Hampshire to Adams county, setiling By this will of May 3, 1866, appellant not testify there was any softening of Now what was there in the symptomsof

near Quincy as a farmer in 1829. He Reuben C. Rutherford was appointed the brain in 1866 ; and Dr. Byrd, who these periodical attacks to warrant the

had a good education , and by diligence sole executor, without being required to never knew or saw the testator, but who supposition that they indicated cerebral

and theproper application of his talents, execute a bond. To his widow he devi. says if a man was stricken with paraly. softening? Pain in the head,delirium ,nau

acquired quite a fortune, chiefly in real sed his whole estate , real and personal, sis in 1869, it would not establish that he sea, these as weallknow from ourown ob

estate. From the testimony of more during her life . To Mrs. Morris, the ap- was afflicted with softening ofthe brain servation are closely allied to , and are not

than sixty witnesses, who had known pellee, one or more valuable tracts of in 1866, and tbat Robbins might have the unusual concomitants of any form of

the testator intimately for more than land, in Adams county, subject to the been stricken with paralysis in 1869,and fever, and it needs no doctor to instruct

thirty years up to the time of making life estate of her mother. To Mrs. Reu- havebeen a sound man in 1866 – paraly- us that they generally pass off, leaving

his will, who saw him , had frequent in ben Rutherford, wife of the executor sis follows other diseases besides soften. no trace of evil effect behind, either on

tercourse with him , and transacted named, other tracts of valuable land , and ing of the brain ; and Mrs. Hannah C. 8. the bodily health or mental vigor. Ev.

business with him occasionally during his homestead in the same county, sub: Brown, a sister of Mrs. Robbins, a resi- ery day's observation teaches us this. It

all this time, it would appear he was a ject to the same life estate , and also all dent of Hancock county, whose visits to is notorious thatsome persons are highly

man of more than ordinary vigor, of the personal property which might the family were not very frequent, the delirious while under a slight attack of

strong mind and decision of character, remain after the death of thewidow . To last being in 1865, who testified : “ In fever. All the head disturbances pass

and a good man whose sympathies and the children of his deceased daughter, these visits Robbins would tell her of off with the fever which induced them,

heart were very kind, combining intel: Harriet Warren , he made certain speci- his having been sick and of the doctor's and the patient is soon restored to his
ligence and virtue, as well made and fic devises of real estate. visiting him-of pain in his head, affec- wonted mental and bodily condition .

balanced as most men, He was a good The devise to Mrs. Rutherford, it is tion of the eyes ; he would come in We need no books or doctors to inform

reasoner and not easily converted to the claimed, equals in value two thirds of Aushed, his bald head would show a us that the symptons in the case of this

opinions of others, of decided principles the whole estate . flushed appearance ; he would lie down testator weremerely the ordinary symp

and views, and could not be easily influ . The first pointmadeby appellants is as and her sister would bathe his head , and toms of fever of almost every kind, and

enced . When he formed opinions they to the weightto be given to the verdict he would be better ; spoke of his eyes do not, in our judgment, taken in con

were very fixed ; had a good mind and of the jury. They insist that theverdict being sore and paining him ; he did not nection with the testimony of the testa

sound judgment;, was an honest man in such cases as this is nothing more, say much of these attacks, butheseemed tor's many neighbors and intimate ac

who intended to do right. This was his and entitled to no greater consideration, more feeble after them ; could not en- quaintances, warrant the conclusion

condition up to June, 1869 , when he than a verdict rendered on a feigned is dure as well, nor walk as far, because he there was active congestion of the brain

was stricken with paralysis, of which the sue out of chancery — that it is designed said it pained him in the bottom of his in any of the attacks prior to 1869, much

record gives an imperfect account. merely to inform the conscience of the feet sometimes ; there was a place there less that inflammatory softening follow

It further appears the testator had , at judge, and which he may wholly disre- he complained of; did not see him in ed these attacks. How few of us have

the time of making his will, a wife, who gard. any of the attacks after he moved into escaped distressing periodical headaches,

did not survive him , and two daughters We do not approve this view . The his new house ; did not complain of this temporary prostration of body and

surviving him ; a third daughter had statute is express when a will is attacked dizziness at these times ; he complained mind!

died leaving children by two different for any ofthe causes specified by bill in of this flush, and rush of blood ; that he The neighbors of the testator who saw

husbands, and who were living at the chancery, “ an issue at law shall bemade would shed tears readily, especially on him and conversed with him almost

time of the execution of the will. To up,whether the writing produced be the coming to very fine passages when they every day during these attacks and af

these daughters the testator had long will of the testator or testators or not, were reading to each other ; his voice, terwards never perceived they had any

before conveyedby deed real estate, whichshall be tried by a juryin the Cir: if he was reading, wouldbe choked, and effect upon his mental or bodily vigor.

near Quincy, in his judgment of equal cuit Court of the county, wherein such if she was reading his tears would fall." We do not think the evidence satisfacto

value. His eldest daughter was Mary will . testament or codicil,shall have been These doctors were summoned by the rily shows that any of the ordinary

Ann, who hadmany years before inter- proved, and recorded as aforesaid , ac- contestants "as experts," for the pur- symptoms of cerebral softening existed

married with Isaac N. Morris, of Quincy, cording to the practice in courts ofchan - pose of invalidating a will deliberately in the case of this testator at the time he

and who was under. tood to be the pos- cery in similar cases." made by a man quite as competent as made his will. No onehas testified there

sessor of a handsome fortune. They had In chancery it is the received doctrine either ofthem to do such an act. They was any paralysis or weakness of the

long been absent from the paternal on issue directed thereout upon a disput. were the contestants' witnesses, and so muscular system other than such as

home, rearing a family of their own ined fact,supposed , being directed to the considered themselves - Dr. Bassett espe- . mightbe expected in advancing age - no

affluence and abundance .
judge on his own motion, a verdict upon cially ,whose whole testimony is pregnant marked diminution of mental power. In

Rebecca Mariawas the only remain- such an issue is merely advisory,which with such indications. Thetestimonyof deed,theprincipal reasonforsupposing

ing child. She seems to have been a the jndge can disregard in arriving at his such is worth but little, and should al- themental powers were failing is found

favorite child , and on her marriage with conclusions. But the issue in this case ways be received by juries and courts in the testimony of Mrs. Brown, and

Reuben C. Rutherford in 1854 she, with was not a feigned but a real issue, direct with great caution . It was said by a that was, that the testator was easily

her husband, continued inmates of her ed by the statute upon real facts, which distinguished judge, in a case before moved to tears on the recital of fino

father's house. Rutherford himself, ap- the jury were sworn to try, and their him , if there was any kind of testimony poetry, or when in an excited state of

parently with the approbation ofRobbins, findingmust have the effect of a verdict not only ofno value, but even worse feeling. If this is to be received as evi

taking charge of muchofhis business, rendered in any other cause upon an is. than that, it was, in his judgment, that dence ofmental imbecility or softening

and in co-operationwith Mrs. Robbins, suemade up fortrial. This was the view of medicalexperts . Theymaybe able ofthe brain ,many persons who now en

of their homstead establishment, all I entertained by this court in Bromfield I to state the diagnosis ofthe diseasemore joy high public distinction, and are re

- -
-
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among them .

(

ence.

markable for strength ofmind and great are the objects of his bounty , and of the said he,“ I like a cigar occasionally, lets go trary, has been extorted-procured from

business capacity might deserve the care manner in which it is to be distributed behind thestable and sit down and smoke the deceased in the weakness or imbe

of a conservator, at least. and have a chat. ” He further says his cility of old age or disease , or by artifice,

These experts tell us, as do the books, And the court further said that the grandfather was a very industrious man , deceii, or imposition, or by persistent

there is no necessary connection of soft- best form of expressing the law as to the and oneday beasked his grandfather what importunity , amounting to a species of

ening of the brain and apoplexy or pa- mental capacity is, were the testator's Dr. Rutherford was going to do, as it was coercion or moral duress . Under influ

ralysis, nor does cerebral softening usu mind and memory sufficiently sound getting to be neighborhood talk that the ence, in this sense being a fraud and for

ally proceed at a slow pace of years be- to enable hlm to know and understand doctor wasnot doing anything. Theold thefraud, it is not the act, deed or will

fore death ensues. On a careful review the business in which he was engaged gentleman said he thought it was time of the deceased ; upon no other ground

of the testimony of these experts, we at the time he executed the will. The the doctor did something, but the old has the court a right to set aside a deed

are unable to discover anything in the same doctrine was announced in Yoe v. lady ( his grandmother) said the doctor or will executed by a person of sane

symptoms and history of the case justi- McCord , decided atthe September term, was a literary man ; was getting ready to mind or memory, when the execution of

fying the conclusions ofDr. Bassett, that 1874 , and in Meeker v. Meeker, decided write a book '; could not work now ; was the same was not procured , and the free

the testatorwas suffering from a cerebral at the same time, where it was said : not his nature ; was not made for that agency of the party overcome, hy some

softening. If mental imbecility did ex- " The law has adopted the rule, that purpose ; all they wanted him to do was contra -active coercion, duress or fraud.

ist, it must have arisen from some other where persons have arrived at full age, to care for their old age and attend to Kinne v. Johnson, 50 Barb ., 70 ; Tyler v.

cause, and we feel confident we will be the presumption must be indulged that Mr. Robbins' business. This was in Gardner, 35 N. Y. , 610 ; Tyson v . Tyson,

more likely to arrive at a just estimate the party has the requisite capacity to 1858 or 1859, before they moved into the 37 M. D., 567 ; Eadie v. Sampson, 26 N.

of the mental condition and business enter into and bind himself by all lawful new house ; and about building that Y. , 11. In Miller v. Miller, 3. Serg. &

capaoity of the testator by relying on engagements, and amongst others may house this witness thinksthe doctor ex. Rawle, 269, it was held that influence

the accordant testimony of his lifelong dispose of their property by will and erted his influence over Mr. Robbins , and persuasion may be fairly used ; and

acquaintances and neighbors with whom testament, and to avoid their acts the It seems the family had overruled Mr. a will procured by honest means, by acts

the testator was in frequent intercourse, presumption must be rebutted by evi. Robbins, and had the house built in the of kindness, attention and importunate

rather than from the testimony of these dencing a want of sufficient intellectual city on Twenty- fourth street, convenient persuasions, which delicate minds would

medical gentlemen - and so would the capacity to make the agreement or the to church , schools and places of amuse- shrink from , would not be set aside on

jury. disposition of his property by will. Like ment. This was the work of the doctor that ground alone. Influence, to vitate

If we give heed to such testimony,and all other matters relating to the human and his grandmother. Though it was an act, must not be the influence of af

suffer it to prevail against the food of mind , it is difficult to find any precise , not exactly the kind of house the old fection or attachment ; it must not be

proof in favor of the testator's compe- undeviating rule by which it can be de- gentleman would have preferred , he the mere desire of gratifying the wishes

tency, we should be doing great wrong, termined when a person has mind and yielded to their wishes, as they had set of another, for that would be a very

and departing from the rules we have memory. And further, it is a rule of their hearts upon it. . “ They” being un- strong ground in support of a testamen

laid down in like cases, to which we law that a person who is capable of derstood to mean his daughter Maria, tary act. M. v. R. Cox, 355.

will hereafter refer. transacting ordinary business, is also ca- Dr. Rutherford, and his grandmother. It was held , in Rubb v. Gersham , 43

It must be apparent to every one, but pable of making a valid will. It is not On one occasion in 1865–66witness went Ind., 9, that advice, persuasion, or en

few wills could stand the testof the fan- required he should possess a higher ca- to Mr.Robbins to borrow a reaper. He treaty does not constitute undue influ .

ciful theories of dogmatic witnesses who pacity than that, than for the transac- said witness would have to see the doc
Nor will love, affection or grat

bring discredit on science and make the tion of the ordinary affairs of business." tor, as he had charge of the reaper. itude afford ground from which undue

name of “ experts " a by -word and a re Further on the court says : “And the This was in 1866. Declining to speak to influence may be inferred . Kinne v.

proach . usual test is that the party be capable of the doctor about it, the old gentleman Johnson, 50 Barb ., 70, supra.

We concur with thejudge above re. acting rationally in the ordinary affairs said he would speak to “ grandma" about The fact that the beneficiaries of this

ferred to ; we would not give the testi- of life. ” Testing this case by this rule it it, and witness got the reaper and took will are those by whom the testator was

mony ofthese common - sense witnesses, is impossible for any man to say with it home. surrounded , and with whom he stood in

deposing to what they know and saw truth , that the testator, on May 3d,1866, This is the substance of all the evi. confidential relations at the time of its

almost every day for years, for that of was not capable of making a will. The dence on the question ofundueinfluence, execution, is no ground for inferring un
so- called experts, who always have some whole weight of the testimony of more and that such trivialities should be in due influence. Wilson v. Moran, 3 Bradf.

favorite theory to support - men often than sixty intelligent witnesses, the fa- troduced in a court ofjustice and against 185. Nor even where the principal ben.

as presumptuous as they are ignorant of miliar acquaintances of the testator, is the objections of the opposite party, ex . eficiary has for years had the exclusive
the principles of medical science. that up to the time of the paralytic cites surprise. They fail to touch the managementof the testator's property .

It is upon the ground of senile dementia stroke, in 1869, and during all the years question of the execution of the will . Reynolds v. Post,62 Barb ., 207; norwhen

chiefly this case rests . prior thereto, he was a man remarkable In Broomfield v. Broomfield, supra , it the provisions of the will , for the benefit

As this is wholly disproved as existing for his physicaland mental power. No was said, that fraud or undue influence of such person , may seem grossly unrea

at the time of the execution of this will, one of his numerous acquaintances with to avoid a will must be directly connect- sonable or unequal. Brown v . Mattison,

or at any time previous, the verdict whom he freely mingled , had the slight- ed with its execution ; thatalthough the 3 Wheaton , 131; Jackson v. Jackson , 39

should have been for the proponents of est suspicion of unsoundness of mind or testator acted under the advice of the N. Y., 152 , Clapp v. Fullerton, 34 ib ., 97 ;

the will . memory, or a weakening even of his devisee in his ordinary affairs and was Bleeker v. Lynch, 1 Bradford, 471.

What is the effect of old age upon tes mental powers, save the testimony of influenced by that advice , such relations These being generally received princi

tamentary capacity, is a subject which Dr. Bassett, that in 1864 and prior there and influence would not tend to prove ples governing cases of this kind , this

has received the attention of all courts, to he had occasional attacks of pain and that he used undue influence in procur- case, tested by them , fails to show any

this among them, and it has never been headache not incapacitating him , how- ing the execution of the will. In Car- undue influence in proçuring the execu

held anywhere that age alone denotes ever, from attending to his ordinary michael v. Reed, 45 Ill . , 108, this court tion of this will .

incompetency. In Watson v. Watson, 2 business. said that a wife who was the principal That Dr. Rutherford, from his position,

B. Munroe, 74, one 86 years old and af That there is no necessary connection devisee in the will of her husband, might the husband of the testator's youngest

flicted with disease, was held competent between these and the paralytic attack lawfully exercise the natural and proper and favorite child, as it would seem , re

to execute a will. So, also, one of 80 of 1869 is shown by the medical testimo- influence of her position to induce the siding in his family as his own , should

yearsofage ,with energies greatly im- ny produced by appellees. testator to make a will appointing her have acquired some influence over the

paired, ib ., 79. In Van Abstv. Hunter, Butsuppose the testator bad incipient executris, giving herwhat the law al. testator is not to be questioned. Itwas

5 Johns Ch. 148 ,Chancellor Kent said, softening of the brain in 1864 , there is lows, and preferring her children over manifested in inducing the testator to

in regard to the will of a person between no proof it incapacitated him from the those by a former wife. quit a bad habit, and to regulate his diet

90 and 100 years of age : " A man may transaction of ordinary business. The In Roe v. Taylor, ib. , 575, this court on sanitary principles ; to erect a more

freely make his testament, how old so- proof is ample that it did not, and his said the rule is that the influence exer- imposing edifice, in a more agreeable

ever he may be. It is one of the painful testamentary act is within the rule es- cised must be of such a nature as to de quarter, than was originally intended ;

consequences of extreme old age that it tablished by this court in the cases prive the testator ofbis free agency and but that the doctor was influentialin the

ceases to excite interest , and is apt to be cited . We ind no sufficient evidence of that neither advice, nor argument, nor latter is not shown , though there can be

left solitary and neglected . The control mental incapacity.
persuasion would vitiate a will freely no doubt he aided his wife and her

which the law still gives to a man over The next point is, the will was the made, and from conviction , though the mother in their efforts to that end. They

the disposal of his property, is one of the result of undue influence exercised over will might not have been made but for were determined to have a fine house, in

most efficient means he has in protracted the testator byReuben C. Rutherford . such advice and persuasion , that the in- a fashionable quarter - the testator had

life to command theattention due to his The principal witness to establish this Auence to avoid a will mnst be such as the means with which to build it-and

infirmities. The will of such an aged is Edgar R. Morris, the son of appellee, to destroy the freedom of the testator's no doubt felt a secret gratification when

man ought to be regarded with great Mrs. Morris ; Mrs. Brown amounts to no- will , and thus render his act obviously occupying it that he had yielded to their

tenderness, when it appears not to have thing. There is nothing whatever in his more the offspring ofthe will of others importunities.

been produced by fraudulent arts, but testimony tending to show undue influ- than his own , and that it must be an in It is urged that these facts show an in

contained those very dispositions which ence of Rutherford, or any other person fuence specially directed toward the ob- fluence over the mind of the testator.

the circumstances of his situation and exercised upon the testator to make his ject of procuring a will in favor of partic. Granted ; but it is not such an influence

the course of the natural affections dic. will . ular parties. That these rulings are in as the books condemn as undue,when

tated ."
The witness was always on the best of strict harmony with those of other courts the execution of the will is considered.

Admitting this testator bad softening terms with his grandfather, whom he will be seen from the following citations : There is not a word of proof that any of

of thebrain in 1864,which is not proved, visited quite frequently ; thinks Ruther. It is said in 1 Redf. on Wills, ch . 10, p. the beneficiaries of this will exerted a

still, if he retained capacity sufficient to ford had a good deal of influence over 523, that the influence to avoid a will particle of influence towards its execu

transact his business, and knew the state him ; noticed it in his manner of life ; he must be such as to destroy the freedom tion , or that Rutherford ever knew of it

ofhis affairs, his property , and the claims ( his grandfather) as most western farm- of the testator's will, and thus render until after Robbins' death . At the time

of his children, and acted understand- ers do, had lived on corn -bread, bacon his act obviously more the offspring of of its execution he was absent from the

ingly, the will cannot be rejected. This and coffee ; he changed his diet, as he the will of others than of his own ; that State, and not a word or syllable of his

court said, in Silby v. Wagoners, 27 Ill . , said, by Rutherford's advice ; he got him it must be an influence specially directed is brought up against him to charge bim

395, that a want of mentalpowers must to drinking weak tea and eating beef, as toward the object of procuring a will in with suggesting any portion of it, or his

be such as to render the testator incapa- pork was not healthy ; got him to quit favor of particular parties, that if any daughter, or her mother either. From

ble of acting rationally in the ordinary the use of pepper to a greater or less ex . degree of free agency, or capacity re- all appearauces it was the unprompted

affairs of life, or incapable of understand tent, and on a great many occasions Mr. mained in the testator, so that when left act of the testator. He went alone and

ing the effects and consequences of his Robbins would quote Dr. Rutherford as to himself,he was capable of making a unattended from his home, distant a

act; and further, that legal soundness of to whether this drink was right and that valid will, then the influence which so mile and a quarter from Quincy, to the

mind, until inquest had, is a presump- was wrong. This the witness noticed controls him as to render his making a office ofa prominent law firm in that city ,

tion of law to be overturned by proof within one or two years after the mar. will of no effect, must be such as was in and after private consultation withMr.

only of incompetency at the time of the riage of Rutherford. tended to mislead him to the extent of Goodwin , the leading member ofthe firm ,

actin question .
He further says, he can only answer making a will, essentially contrary to he left, on his return home. He return

In Fish v. Newell, 62 ib. , 196, it was as to the influence ofDr. Rutherford over his duty . ed a day or twothereafter, asbefore, un

said that prior incompetency or insanity tbe testator, by stating circumstances Thisinfluence, to avoid a will, must be attended, signed the paper, calling in Mr.

of the testator, arising from accident or which occurred . That influence increas - one still operating at the time the will is Davis to witness it as his will, in con

temporary disease, does not presume ed up to 1866. Witness was at the house made, and producing that persuasion of junction with Mr. Goodwin . He was

after incompetency to make a will; it is of testatoron Broadway, when he lived mindwhichmade the will. " Ib. , 244. It then, and had been for thirty years and

enough if the testator understands the on the McCoy place, and offered him a is said a will is set aside in such caseson more prior to that time, in fine physical

nature of the business in which he is en cigar. He ( Robbins) said the doctor the ground it is not an honest will — that and mental health ; was in the full pos

gaged, has recollection of the property thought it was best not to smoke, and he it does not reflect the unbiased intent or session of all his faculties ; fully compe

he intends to devise, of the persons who had kind of promised not to smoke, but wishes of the testator, but, on the con- | tent to make a will.
[To be continued .]
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The ar

heard . This bill practically repealed of the Yankton bar will find Mr. Pack authority of Insurance Company v.Morse, 20 Wall., ES Notice is hereby given to all persons having claims

96

BAR ASSOCIATION.

courts ; providing for the creation of an er . 8. Construction of the Legal Tender dismiss these causes were submitted on printed

DISCUSSION OF THE BILL IN REFERENCE
intermediate court ; and such other | Acts. 9. The Legal Tender Debt. 10. No. 64 Thomas Pitts, executor, v. The River and

measures as might relieve theSupreme The Finance of War.
Lake Shore Steamboat Line, etc.

11. The Crisis in
The argument

TO WRITS OF ERROR AND APPEALS. of this cause was continued by Ashley Pondand

and Circuit Courtsofthe United States the Treasury. 12. The Plea of Necessity.W.A. Montesorotherappellees,and concluded by
The regular meeting of the Chicago from the accumulation of business.

Bar Association was held Saturday after Mr. Fuller said he believed it was inex- 13. The Legal Tender Note Scheme. No. 65. The Propeller Colorado, etc. v. Elon W.

noon ,Dec.4th, at their rooms, No. 148 pedient to press sucha measure as the These articles have attracted consider. Hudson ,etc. The argument for this cause was

Madison street. Mr. B. F. Ayer presid- one beforethem ; it certainly would not acle attention throughout the country,

ed , and there was a large attendance.

Adjourned until Tuesday at 12 o'clock .

pass Congress. Aseries ofmeasures, such

The monthly report of the Treasurer

Tuesday, Dec. 7.

was read by the Secretary, Mr. H. W. needed. The jurisdiction of the United ed in the present form .

as were indicated in the resolution , were and we are glad they have been publish

Whether the
On motion of J. G. Abbott, John F. Hageman , of

Jackson. It showed a balance at the States courts had been improperly en- student of our financial legislationagrees Yearon ,of South Berwick,Maine, was admitted.

Princeton , N, J. , was admitted .

On motion of Assist. Atty . Gen. Smith , G. C.

end of themonthof$ 860.68. Adopted. larged, and the whole tendency of con
No. 65. The Propeller Colorado, etc. v. Elon W.

on Admissions, reported in favor of Phil- in the extreme.

Mr.Robert Hervey, of the Committee gressional legislation was reprehensible with the views of the learned author as Hudson, owner of barge H. P. Bridge , etc. The

expressed in these articles , he will cer argument of this cause was continuedby George

ip Stein , Franklin H. Dennison, and 0 .

Skinner: Laid over for a week under

Mr. J. S. Cooper supported the bill in tainly be greatly aided in his investiga- B.Hibbard forappellant,andby J.G.Abbottand
Ashley Pond for appellee , and conc uded by

an effective speech .

the rules.

tion by their perusal .
George B. Hibbard forappellant.

Mr. Goudy moved to amend the reso
No. 66. August F Ludwig et al v. The Propeller

On motion ,J. G. Wilson, G. W.Smith , lution by referring to the Committee on

Free State , etc. The argument of this cause was

and J.L.High were appointed aSpecial Judiciary .

UNITED STATES SUPREME COURT. commenced by W.A.Moore for appellants,and by

Committee to audit the account of the
PROCEEDINGS OF.

George B. Hibbardfor the appellee.

Mr. Fuller offered to amend by adding

Adjourned until Wednesday at 12 o'clock.

Treasurer for last year. “ and that the Judiciary Committee act
Thursday, Dec. 2 , 1875 .

The bill reported at the previous with the said committee in considering

Wednesday, Dec. 8.

On motion of J. G. Abbott, Charles P. Thomp On motion of W. A, Moore, George H. Durand, of

meeting by the special committee, con; the subject.”.

kon , of Gloucester : William W. Warren , ot Bog . Flint, Michigan , was admitted .

sisting of W. P. Black , J. L. High and

ton, and John K. Tarbox , of Lawrence , Mass ., were

After further discussion, Mr. Goudy admitted .

On motion of$. S. Henkle, C. H. Armes, of Wash

Obadiah Jackson , providing for writs of withdrew bis amendment..

Ou motion of D. B.Duffield , Frank H. Canfield, ington... C., was admitted
No. 496. Samuel Black et al . v. The United States

error andappealsfrom the decisions of

of Detroit, Mich. , was admitted .

Mr. Black replied to the objections
This cause was submitted on printed argument

the U. S. District Judge, while sitting as made to the bill, and claimed that it ac

No. 61. The Western Union Telegraph Co. v . by C. F. Peck for appellants, and by Assist. Atty
The Western and Atlantic Railroad Co.

a circuit judge, to the Circuit Judge complished , in the main, what was con

Gen. Smith for appellee, under the twentieth rule.

gument of this cause was continued by B. H. Hill No. 66. August F Ludwig et al. v. The Propel.

proper, andwhich had beenmadethe templated hythe resolution.

for appellee, and concluded by J. H. Ashton for ler Free State. The argument of this cause was

special order for to -day, was then taken
appellant.

Mr. J. L, High, ofthe Special Commit No. 62. Richard L. Wallach etal . v . John Van

continued by George B. Hibbard and Ashley

up anddiscussed. Thebill,asreported tee, said that they had been instructed Riswick. The argument of this cause was com .

Pond for appelleesand concluded by W. A, Moore

for appellants,
No. 79. (Substituted .) John Miner v. Thomas

Mr.W.P.Black , Chairman of the by the Associationto report such abill
, continued by the Lambiere and appelDuradefut

and bad simply endeavored to follow appellee .

Pitts. This cause was argued by W. A.Moore and

Special Committee which prepared the their instructions. They had not sub

Ashley Pond tor appellants, and by F, H. Canfield

Adjourned until Friday at 12 o'clock . and D, B. Duffield for appellee,

bill,moved to amend Sec. 6 by striking mitted the bill as perfect, and desired
Friday, Dec. 3.

No. 67. Caleb Ives and George B. Green v. M. A.

out the words " single or double costs, that it should be carefully dissected and

Hamilton , executor, etc. The argument of this

On motion of George B. Hibbard , Elbridge G.

and inserting “ including a reasonable considered .The discussion thusfar had Lapham , of Canandaigua,wasadmitted.

caure was commenced by Charles J. Hunt for the

plaintiff's.
NO. 62. Richard L. Wallach et al . v . John Van

attorney's fee notexceedingin any case only strengthened him intheconviction

Adjourned until Thursday at 12 o'clock .

Riswick . The argument of this cause was con

$ 250,"and by adding another section as that theprincipleof the bill was correct; cludedby Albert Pike for appellants,
follows :

and that it contained the germ , at least,
No. 63. Labap S. Major v . Clark Upton, a signee,

SEC. 8. The provisions of this act shall of the desired reform .

etc. This cause was submitted on printed argu TO ATTORNEYS.

All were agreed ments by Charles Hitchcock ,of Chicago,of coun.

apply to all cases tried and determined as to the evil ; the only difficulty lay in sel for the plaintiff in error, and by L. H.Boutell,

by the Circuit Court held by a district applying the specific remedy. Under ofChicago Mendeserdart.

judge sitting alone, where the finaljudg: the present system, defendants inthe River and Lake Shore steamboatLine, etc. The

ment or decree has been entered insuch United States CircuitCourts, inactions argument of this cause was commenced by H.

The Trust Department of the Illinois

cause within the six months prior to the determined by the district judge holding Flanfield for appellant, and by Ashley Pond for

Trust and Saviugs Bank was organized to

passage of this act. the Circuit Court, when the amount was
appellees. supply a want of long standing in the

Mr. S. A. Goodwin inquired why the under $ 5,000, were absolutely at the

Adjourned until Monday at 12 o'clock .

West. A responsible Corporation which,

Monday, Dec. 6 .

billshould be passed, andexpressed mercy ofthe district judge,without rem

himselfopposed to it on principle.

On motion of R. D. Massey, Roberick Seal, of unlike individuals, does not die, but has

Mr. Black defended and explained powerwasrepugnant to ourwholesys

edy and without appeal . Such despotic MississippiCity, Miss., was admitted.On motion of's. S. Black, Charles W.Mackey, of perpetuity ; which will receive on de

the objects of the bill in an able speech . tem of jurisprudence, and no such anom

Franklin , Penn ., was admitted . posit moneys of Estates, or in litigation

He said, in view of the settled policy of alous condition of affairs existed in any Slyck, ofProvidence. R. . was admitted

On motion of Asst. Ally . Gen. Smith , N. Van

awaiting settlement, or which , fronı any rea

the country,and in view of their know - other common law country. He urged
On motion of D. B. Dallield , William B. Moran ,

ledge of human nature, there was occa

of Detroit, was admitted .
son, cannot be invested or loaned on fixed

sion and necessity for legislation of this should be taken on the bill .

that an expression of the Association On motion of AshleyPond, George W, Lawton , time, and receive and execute irusts, and in
of Lawton , Mich ., was admitted .

kind . While the bill might not provide Col. Waterman thought the remedy No. 45. Sarah Ann Jackson (now Dorsey ) v . si: vest money for estates, individuals and

all that mightbe needed, still it was a for the existing evil wasthesystem adopt the Districtof Columbia. Field, J. delivered the

mon Jackson . Appeal from the Supreme Court of
corporations.

All deposits in trust department ofthe

the direction ofsecuring greater care, costs andattorneys'fees, andsomaking Supreme Court with costs, so far as it awardsany
watchfulness and wisdoin in the settle those interested bear a'portionofthe partion ofthe property in controversyutice the bus: Ilinois Trust and SavingsBankdraw 4 per

mentoftheproperty rights of our
fellow; burden now thrown upon the public. him ,and remanding the case for further proceed cent. interest, and are payable on five days

men . Itmight be argued that it would Hemoved to refer to the committee on
ings in conformity with the opinion ofthis court. notice. Negotiable certificates are issued

increase the labor of the circuit judges. the Amendment of the Law. Lost.

No. 48. Gustave Beauregard v. Charles Case .

But for what did the circuit judgeexist ?

receiver, etc. when desired . Deposits in Savings De
Mr. Robert Hervey suggested there No. 406. Thomas P. May v. Charles Case , rcNot for his own comfort, convenience, should be a fulldiscussionof the bill ceiver, etc. In error to the Circuit Court ofthe partment draw 6 per cent. interest upon

leisure, or delight,butas the appointed presented bythe special committee, and of the court, affirming thejudgmentofthe cir:
State of Louisiana. Field, J. delivered the opinion the usual regulations.

servantofthe people to determine their moyed to postpone its further considera- cuit Court in thesecauss with costsandinterest.

The bank is located at 122 & 124 Clark

rights in the cases brought before him . tion untilthe next regular meeting.

If, however, the judge could not keep up Carried .

error to the Circuit Court of theUnited States for Street; has a paid -up cash capital of

withthe increase ofbusiness, more judg
District of Columbia,Swayne, J. delivered the $ 500,000, and surplus of $ 25,000.

On motion , the following committee opinion of the court, afirming the judgment of

es could beappointed. The wholeplan was appointed to make arrangements the circuitbout with coses
DIRECTORS :

No. 47 , The Baltimore and Potomac Railroad

and thought of thejudiciary syetemwas for theannual dinner of the Association : Company v. The Trustees of the Sixth Presbyter: W. F. COOLBAUGH, JNO. B. DRAKE,

the obtaining of justice, no matter at Messrs. B.F. Ayer, M. W.Fuller, Rob- ian Church.

what cost.
District of Columbia . Clifford , J. , delivered the ANSON STAGER, L. B. SIDWAY,

Mr. M.W. Fnller suggested that, if ert Hervey, and Norman Williams.

The Association then adjourned.

opinion of thecourt, affirming the judgment of C. M. LINDGREN, Dr. N. S. Davis,

the amendments were agreed to by the
ley, J. , did not sit on the argument, and took no Jxo. McCaffery, R. T. CRANE,

Committee, they should be embodied in part in the decision . WM. H. MITCHELL, Isaac WAIXEL,

the bill .
S. W. PACKARD REMOVED.--Mr. PACK No. 647. Faxon D. Atherton et al.,executors . GEO. STURGES, Theo. SCHINTZ,

Mr.Black remarked that that was the ARD, of the well -known law firm of Coop . al.v.WelcomeFowler et al. Waite, C. J.,delivered Joun CRERAR ,
H. G. POWERS,

intention of the committee.

O. W. POTTER .
Mr. Goodwin was not satisfied with er, Garnett & Packard, of this city, has theopinion, denyingthe motion to dismissthese

removed to Yankton, Dakota , and open - York 1.George Davis et al. In error to the Su
No. 231. The Home Insnrance Company of New OFFICERS :

the arguments brought forward in sup
port of thebill. In his opinion the pro- ed an office for the practice of his pro. preme Court oftheState of Michigan. Waile, c . L.B. SIDWAY, Jno. B. DRAKE,

posed legislation was a step in thewrong fession there. Mr. PACKARD was in- ment of the Supreme Court with costs, and re

Prest. 2nd V. Prest .

direction. The remedy for theevils duced totake this step,from the hope marding thecause pealth directions toisten ersten H. G.Powers,

Jas. S. GIBBS,

which existed was not by a multiplica

V. Prest. (9.34 ) Cashier.
tion of hearings, but by an increase of that that climate might restore the failing andt »direct thatcourt to permit a transfer to the

the judiciary to enablethecases to be health of Mrs. PACKARD. The members Circuit Court of the United States,upon theshow

ing under une petition filed March 20 , 1873 , on the
0. R. BROUSE,

Attorney , 83 Clark Street.
STATE OF MARY MCNULTY, DECEASED

that act of Congress which authorized No. 63. Laban S. Major v. Clark W. Upton , assi and demands against the estate of Mary McNulty,
the holding of the Circuit Courtwithout and an able and honorable practitioner , deceased, to present the samefor adjudication and setthe presence ofthe circuit judge. He and a gentleman worthy of their confi- gnee ,etc. In error 10 the Circuit Court of the

United States for the Northern District of Illinois . tlement at a regular term of the county court of Cook
Waite , C. J. , announced the decision of the court, county , to be holden at the court house , in the city of

suggested that the association frame a dence.
atli ming the judgment of the Circuit Court with Chicago, on the third Monday of February , A. D. 1876,

substitute, and submit it to the bar asso . costs and interest , on the authority of sanger v .
beingthe 21st day thereof.

Chicago, December 3d , A. D. 1875.

ciations of New York , Philadelphia, and The LEGAL TENDER ACTS, CONSIDEREDIN Upton,decided atthe present term and reported
FANNIE MCNULTY , Executrix .

Boston , before undertaking to decide RELATION TO THEIR ConsTITUTIONALITY
in this number of the LEGAL NEWS.

No. 43 The Town of Concord v . The Portsmouth

upon this question. He thought the AND THEIR POLITICAL ECONOMY , By SavingsBank . Ordered for re-urgument.
Scale of Advertising Rates .

remedy lay in the creation of an inter . Samuel T. Spear, D. D. New York : No. 483. William Koemer v . Edward Simon et

mediate court between the Circuit and Baker, Voorbis & Co., Publishers. 1875. al. Walle, C. J., delivered the opinion , denying SPACE. 1 w . 2 w . 3 w . 4w . 1 3 i . ! 6 m.

the motion to remand this cause .

District Courts to hear those cases.
This is a pamphlet of 106 pages ; it con No. 613. The United States v . Wm . Allison . Ad. 1 sg ....... $1.00 $ 1.75 $ 2.50 $ 3.25

Mr. Fuller submitted the following : tains thirteen articles which were pre

vanced and set down for hearing on priuted ar

guments on the first Monday of Julinary next. 2 sg ....... 2.00 3.50 4.75 6.00 15.75
Resolved , thatthe pending proposition pared by Dr. Spear, and published in No. 862. The American Emigrant Company v .

The county of Adams. Appeal from the Circuit
and amendments be recommitted, with

44.00
3 sq ....... 2.80 5.00 6.50 8.00

The Independent. They are : 1. Paper Court ofthe United States for theDistrict of lowa.

instructions to consider and report upon On motionof R. L. B. Clarke, docketed and dis 4.col.... 4.68 8.75 12 87 15.00
73.75 137.50

theexpediency of pressing upon Con- Money and the Federal Convention . 2. missed with costs.
No. 863. Michael McStay et al . v. Joseph S. col.... 8.75 14.37 21.50 27.50

gress the passage of bills reducing the National Bills of Credit. 3. The Question
Friedman. In error to the Supreme Court of the

$ 5,000 limit on appeal to $ 2,000 ; provid of Implied Power. 4. Legal Tender Re- State of California. On motion of A. A.Sargent, I col ..... 15.00,27,50 /38.75 52.50 135.00 262.50 437.50

ing for two district judges in this dis Ten lines of Agate make a Square .trict ; repealing the act of Congressof pudiation. 5. TheMoney of the Consti- dox:keted and dismissed with costs.

Advertisements must be paid for in advance,

March , 1875, providing for the removal tution. 6. Legal Tender Power of the Marcy.No 760.The County of Warren v. Augus: and when not so paid. 50 per ceut, will be added

of causes from State to United States I States. 7. Limitation of Legislative Pow- The Portsmouth Savings Bank.The motions to | Legal Notices notincluded in the above.

.

causes.

445 .

11-16

ly .

$ 8.00 $ 15.50 $ 330.00

30.00 59.00

23.00 87.00

37.50

72.50 135.00 26 :2.50
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CHICAGO LEGAL News. do not claim anything more. They country,who were ex officio vested with faras regards the punishment of crime,

* The right of British consular officers officials in China, so far as regarded the to stand upon treaties orthe peculiar

SATURDAY, DECEMBER 18, 1875. to exercise any jurisdiction in Turkey in punishment of crime. public law of the Levant. ( Sec. 165.)

matters which in other countries come It is evident that this act failed to con- And after referring to the language of

exclusively under the control of the fer upon the consuls of the United States Article III. of the treaty of 1830, which

The Courts.

local magistracy, depends originally on in Turkey any power to exercise judicial stipulated that “ American merchants

the extent to which that right has been functions in civil cases, whatever may established in the well -defended states

conceded by the Sultans of Turkey to have been the scope and intention of the of the Sublime Porte for purposes of

the British Crown , and, therefore , the treaty of 1830. Whilst it may be true commerce , shall not be disturbed

UNITED STATES SUPREME COURT. right is strictly limited to the terms in that the expression in the third article in their affairs, nor shall they be treated

OCTOBER TERM, 1875. which the concession is made. The of the treaty - that American merchants in any waycontrary to established usa

right depends, in the nextplace, on the shall not be disturbed in their affairs, ges." And conceding that its construc

In error to the Supreme Court, District of Columbia. extent to which the Queen , in the exer nor treated contrary to established usa- tion might admit of discussion , the fol.

FRANCIS DAINESE, plaintiff in error , v. CHARLES cise of the power vested in her majesty ges-was understood to and did confer lowing conclusions were, nevertheless,
Hale.

by aci of Parliament, may be pleased to upon American merchants the same pri- reached ; “As to all civil affairs to which

1. Judicial powersare notnecessarily incident grant to any of her consular servants vileges of exterritorially enjoyed by the no subject of Turkey is a party , Ameri

to the office of consul,although usually conferred authority to exercise jurisdiction over subjects of other Christian nations, the cans are wholly exempt fromthe local

upon consuls ofChristian nations in the Pagan British subjects.” — ( Int. Law , vol. 2 , p. act of1848 did not assume to enforce jurisdiction ; and in civil matters, as well

troversiesbetweentheir fellow citizens or subjects 273, section276.) such a construction of it. as criminal , Americansin Turkey are en
residing or commorant there , and for the punish. Historically it is undoubtedly true, as Butin 1860 another act was passed to titled to the benefitof theusage observ

onthe existence and textent ofsuch powers de shown by numerous authorities quoted carry into effect a new treatymadewith ed towards other Franks'.

pend on the treaties and positivelaws of the na- by Mr. Warden, in his treatise on the China in 1858, and other treaties made The phra, e in the second article engages

cions concerned.com Tuckey, for example,the ju : Origin and Natureof Consular Establish- with Japan, Siam , Persia,and other that citizens of the United States in Tur

ulations conceded by the governmentsay that ments, that theconsul was originally an countries( 12Stat., 72),by whichveryfull key shallnotbe treated in any waycon

country, and on the laws of the several states ap- officerof large judicial, as well as com and explicit regulations wereagain made trarytoestablished usages.' The 'estab
pointing the consuls.

the mercial powers, exercising entire muni. in reference to the exercise of judicial lished usages' are the absolute exemption

Turkey,made in 1862,if not that made in 18301, cipal authority overhis countrymenin powers by ministers and Consuls of the ofall Franks, in controversies among

has the effectofconceding to theUnited States the the country to which he was accredited. United States in those countries. By themselves, from the local jurisdiction of

sameprivilege in respect to consular courts and But the changed circumstances of Europe the 21st section of this act thesame de the Porte.

nations, including civil as well as criminaljuris- and the prevalence of civil order in the claration wasmade as in the 22d section “ The general doctrine thus in force in

diction , and the act of Congress of June 22, 1860, several Christian states, have had the of the Act of 1848 , in reference to the the Levant, ofthe exterritoriality of for

established thenecessary regulations for carrying effect of greatly modifying the powers criminal jurisdiction to be exercised by eign Christians, has given rise to a com .

4. But as this jurisdiction is, in terms, only such of the consular office. And it may now the minister and consuls of the United plete system of peculiar municipal and

as is allowed by thelaws of Turkey, or its usages be considered as generally true, that for States in Turkey ; and a clause was added legal administration, consisting of ,

those laws or usages must beshownin order to any judicialpowerswhichmay bevested giving them civil jurisdiction also asfol " 1. Turkish tribunals for questions

know the precise extent of the jurisdiction. in the consuls accredited to any nation, lows: " who " (referring to such minis: between subjects of the Porte and foreign

5. The court can not ordinarily take judicial we must look to the express provisions ters and consuls ) “ are hereby ex officio Christians.

potice offoreign laws and usages ; a party claim of the treaties entered into with that vested withthe powers herein conferred “ 2. Consular courts for the business

ing the benefit of them by way of justification, nation, and to thelawsof thestates uponthe minister and consul in China, of eachnation offoreignChristians.

6. The defendant,as consul.general ofEgypt, in which the consul represent. for the purposes above expressed, so far " 3. Trialofquestionsbetween foreign
1864, issued an attachment against thegoods of the

The transactions which are the subject as regards the punishment of crime, " . Christiansofdifferent nations in the con

the persons atwhose suit the attachment was of this suit took place in 1864, and the [adding,] " and also for the exercise of sular court ofthedefendant'snation.

issued being residents or sojourners in the Turk : powers of our Consul-General in Egypt jurisdiction in civil cases wherein the “ 4. Mixed tribunals of Turkish ma.

ish dominions, but both being citizens of the at that time must be regulated by the same is permitted by the laws of Turkey; gistrates and foreign Christians, at length

suit to recover the value of the goods attached treatieswith Turkeyandby the laws of oritsusagesin its intercourse with the substituted in part for cases between

The defendant pleaded his official character,and the United States then in force.
Franks or other foreign Christian na Turks and foreign Christians.

as incident thereto, claimed jurisdiction to enter
The first treaty between the United tions."

tain the suit in which the attachment was issued . “ 5. Finally, for causes between for
Held . that the plea was defectivefor not setting States and the Ottoman Porte was con So far, then, as the true construction of eign Christians, the substitution at length

forth the lawsor usages of Turkey upon which cluded in 1830, and, amongstother things, the treatyof1830 would permit the ex- ofmixed tribunals in place of the sepa
by thetreatyand actof Congress conferring the it provided , in article III.,that “ Ameri -ercise ofciviljurisdiction by our consuls, rate courts, an arrangementintroduced

which alone would show its precise extent, and can merchants established in welldefend the act of 1860 authorized it to be exer first by the legations of Austria , Great
that it embraced the case in question .

ed states of the Sublime Porte for pur: cised , and supplied all the regulations Britain, France, and Russia, and then

Opinion by BRADLEY, J. poses ofcommerce ,shall notbedisturbed necessary for that purpose. tacitly acceded to by the legations of

This action was brought to recover the in their affairs, nor shall they be treated In 1862 another treaty was entered in other foreign Christian nations. " (Con

value of certain goods, chattels, and cre- in any way contrary to established usa to with the Ottoman Porte, by which suls' Manual of December, 1862, sections

dits ofthe plaintiff, which the defendant, ges. ' By ari.cle IV, it was further pro- after confirming ail such parts of the 169-171.)

in November, 1864, then being Consul- vided, as follows: treaty of 1830 as were not abrogated or Theseconclusions beingpublicly issued

General of the United States in Egypt, " If litigations and disputes should changed, amongst other things, it was by the proper Executive Department of

caused to be attached. The declaration arise between the subjectsofthe Sublime provided in article I. , as follows: “ All thegovernmentfor the instruction and

alleged that the defendant, by usurpation Porte and citizens ofthe United States, rights, privileges, or immunities which guidance of our consuls, be entitled to

and abuse of his power as such Consul- the parties shall not be heard , nor shall the Sublime Porte now grants, or may the highest respect in construing the

General, and for the malicious purpose judgment be pronounced, unless the hereafter grant to, or suffer to be enjoyed statutes and treaties upon which their

of injuring the plaintiff
, took cognizance American Dragoman be present. Causes by , the subjects, ships, commerce , or na. powers depend . And in view of the

of a certain controversy between the in which the sum máy exceed five hun vigation of any foreign power, shall be confirmatory, as well as independent,

plaintiff and Richard H. and Antony B. dred piasters shall be submitted to the equally granted to and exercised and effect of the act of 1860, and the treaty

Allen , ( all being citizens of the United Sublime Porte , to be decided according enjoyed by the citizens, vessels, com- of 1862, we have no doubt that in 1864,

States and none of them residents of or to the laws of equity and justice. Citi- merce and nativation of the United States when the transactions in question took

sojourners within the Turkish dominions zens of the United States of America, of America.” If, therefore, it be true, as place, the minister and principal consuls

at that time,) and made and issued the quietly pursuing their commerce, and laid down by writers and public docu- of the United States in Turkey ( includ.

order of attachment by virtue of which not being charged or convicted of any ments, that the subjects of other Chistian ing the Consul-General in Egypt) had all

the seizure in question was made. crime or offense,shall not be molested ; nations have and enjoyin Turkey the such jurisdiction in civil causes between

The defendant pleaded that at the and even when they may bave commit- right to have their civil controversies citizens of the United States as was per

time of issuing the attachment he was ted some offense they shall not be ar : decided by their own minister and con- mitted by the laws of Turkey, or its usa

agent and Consul-General ofthe United rested and put in prison by the local suls , it would seem clear that under the ges in its intercourse with other Chris

States in Egypt, and was furnished with authorities, but they shall be tried by treaty of 1862, if not under that of 1830, tian nations.

a letter ofcredence from the President their minister or consul, and punished the same right is gauranteed to citizens But here we are met by a difficulty

of the United States to the Pacha ; that according to their offense, following, in of theUnited States . arising from the extreme generality of

in bis said officialcapacity he exercised this respect, the usage observed towards But it is objected that in 1864 no act the defense set up in the plea . What

the functions and duties of a minister, other Franks." hadbeen passed by Congress to carry are the laws of Turkey and its usages in

and by the law of nations, as well as the In 1848 an act of Congress was passed, the last treaty into effect. Such an act its intorcourse with other Christian na

laws of the United States, he was inves- entitled " An act to carry into effect cer was passed in 1866, simply, however, tions, in reference to the powers allowed

ted with judicial functions and power tain provisions in the treaties between extending to Egypt and the Consul-Gen- to be exercised by their publicministers

over citizens of the United States resid- the United States and China and the eral there, the provisions of the act of and consuls in judicialmatters ? The plea

ing in Egypt, and in the exercise of those Ottoman Porte, giving certain judicial 1860. (Sec. 11 of Approbation Bill, 14 does not inform us. It leaves the court

functions took cognizance of the cause powers to ministers and consuls of the Stat., 322. ) This clause was probably to infer or to take judicial knowledge of

referred to in thedeclaration ,and issued United States in those countries. (9 Stat. adopted merely to obviate any doubt on of those laws and usages. But can it do

the attachment complained of. 276.) A treaty had been made with the subject. For as treaties made under this ? Foreign lawsand usages are , as to

To this plea there was a general de China in 1844, conceding to the author- the authority of the United States are, use matters of fact, and not matters of

murrer , ities of the United States full civil and by the Constitution , declared to be part law ; and although the court may take

The defendant, by his plea, asked the criminal jurisdiction between citizens of of the supreme law of the legislation to judicial cognizance of many matters of

court to take judicial notice that his of the United States in that country. The carry them into effect, such legislation is fact of public importance, yel, offoreign

ficial character gave him the jurisdiction law was passed in reference to this trea- not necessary for the purpose of giving laws and customs, which are multiform

which he assumed to exercise . Could ty and that with the Ottoman Porte, them force and validity. So far as re- and special in their character, it would

the court do this ? Can this court do before cited . lates to the jurisdiction in question , this be very dangerous for it to do so, at least

it ? This act contained regulations as to the is the character of the treaty of 1862, without having had them brought to its

It cannot be contended thatevery con- mode of exercising the judicial powers taken in connection with the act of 1860. attention and knowledge by previous

sul, by virtue of his office , has power to stipulated for in the treaty with China . The act gave the jurisdiction, so far as adjudications or proofs. The general

exercise the judicialfunctionsclaimed by It conferred these powers upon the usage in Turkey would permit it. The fact that public ministers and consuls of

the defendant, for it is , conceded that resident commissioner and consuls re- treaty secured the consent of the Turk Christian states in Turkey exercise juris

this is not the case in Christian coun- spectively, and authorized them to adju- ish governmentto its exercise. diction in civil matters between their

tries . And whilst, on the other side, it dicate in accordance with the laws of the The State Department of the United fellow -citizens or subjects, might be as

is also conceded that in Pagan and Ma- United States and the common law, States seemsto have regarded the treaty sumed as sufficiently, attested by the

hometan countries it is usual for the supplemented, when these were insuf- of 1830 as establishing the jurisdiction in works on international law and the acts

ministers and consuls of European states ficient, by decrees and regulations to be question . In the instructions contained and instructions of our own government.

to exercise judicial functions as between made by thecommissioner himself. The in the Consuls' Manual, promulgated by But the precise extentofthisjurisdiction

their fellow subjects or citizens, it clear- commissioner with the advice of the the department in December, 1862, is anknown to us. Whether it applies

ly appears that ihe extent to which this consuls, was to prescribe the forms of (adopting the learned -opinion of Attor- to any but residents in Turkey, or to

power is exercised depends upon treaties processes and proceeding. By the 22d ney-General Cushing, dated October 23 , travelers as well ; whether to persons

and laws regulating such jurisdiction . section of the act its provisions, so ex- 1855, ) it is said that the acts of Congress not in the country at all, but having pro

The instructions given by the British tended to Turkey under the treaty of af 1848 [ and 1860 ] provide in terms for perty there, or claims against persons

Foreign Office to their consuls in the Le- 1830, to be executed by the ministers the exercise of judicial authority by who are there ; whether to cases like the

vant, in 1844, as quoted by Mr. Phillimore l and consuls of the United States in that I ministers and consuls in Turkey only so present, where neither party resides in
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v. ENOCH PIPER .

* There are

Torkey or is sojourning there, areques. scribed , nor to the use of either or both He testified that he was an undertaker, must be taken that the requisite notori

tions which are not answered by the or- thepreliminary processes of freezing and and had used the apparatus for about ety exists. Every reasonable doubt up

dinary statements made in reference to cooling ; but Ihave described the mode twenty years - sometimes with ice under onthe subject should be resolved prompt

this jurisdiction. As the power of the of operation which, by experience, I the false bottom , and sometimes without ly in the negative.

consuls of the United States, according to have found best for preserving the most it. In either case he applied a sufficient The pleadings and proofs in the case

the treaties and laws as they stood in delicate varieties of fish .” The summa degree ofcold to prevent putrefaction be- under consideration are silent as to the

1864, depended on the laws or usages of tion and claim are : “ Having described fore interment. He thought the bodies ice cream freezer. But it is a thing in

Turkey, those laws or usages should have myinvention, what Iclaim as new, and were sometimes frozen , but was not cer. the common knowledge and use of the

been pleaded in some manner, however desire to secure by letters-patent, is, pre- tain. The material point in his business people throughout the country. Notice

briefly, so that the court could have seen serving fish or other articles in a close cham- was the prevention of decay for the andproof were therefore unnecessary .

that the case was within them . For fail ber bymeansof a freezing mixture, having time being, and that was always accom- The statute requiring notice was not in .

ing to do this, the plea was defective in no contact with the atmosphere of the pre- plished. tended to apply in such cases. The court

substance, and judgment should have serving chamber, substantially asset forth ." Here was the application of the requi- can take judicial notice of it, and give it

been rendered for the plaintiff on de The patent is not for the principle site degree of cold exactly in the man- the same effect as if ithad been setupas

long and well -known to physicists, that ner called for in the specification of the a defense in the answer and the proof

Thejudgment of the SupremeCourt of a low degree of cold, like a high degree appellee. were plenary. See M. & A. Glue Co. v.

the District of Columbia must be revers. of heat, prevents the decay of animal This is hardly denied ; but it is insist- Upton, 6 Patent Office Gazette, 843,and

ed, and the cause remanded with direc matter,nor is it for the freezing of the ed that the process was never applied by Needham v. Washburn, 7 id .,651— both

tions to allow the defendant to amend articles to be preserved before or after the witness to the preservation of fish decided byMr. Justice Clifford upon the

his plea on payment of costs. they are placed in the preserving cham- and meats. circuit. We can see no substantial diver

ber, nor is it for applying, by means The answer is , that this was simply sity between that apparatusand the al

UNITED STATES SUPREME COURT. details of construction , cold to the ar process to a new subject, without any former, as in the apparatus of the appel
of an apparatus with any particular the application by the patenteeof an old leged invention of the appellee. In the

JAMES Brown and WILLIAM SEAVEY, appellants, ticlesto be preserved, nor is it for the exercise of theinventive faculty,and lee,“ thefreezing mixture” has " no con

frigorific effectof the freezing mix withoutthe development of any idea tact with the atmosphere” of the cham

ture upon the atmosphere of the inner which can be deemed new or original, ber where the work is to be done . If the

Appeal from the Circuit Court of the United States for chamber,but it is for the application to in the sense of the patent law . The freezerbe full, and the preserving cham
the

such articles of the degree of cold neces- thing was within the circle of what was ber be full, there would be room for but
PATENT — PRESERVING FISH AND MEATS

-WHEN THE PROCESSBELONGS TO THE sary to preserve,them ,by meansofa wellknownbefore, and belonged to the little air in either. If either were only

GENERAL DOMAINOF KNOWLEDGE AND be placed, and a “ freezing mixture hav- ate it to himself and exclude others from with that substance. The cold is gener.
“close chamber,” in which they are to public . No one could lawfully appropri- partially full, the vacuum would be filed

SCIENCE PATENT VOID_WHATTHE COURT
ing no communication with the atmos- using it in any usualway for any purpose ated by the same materials, and applied

WILL TAKE JUDICIAL NOTICE OF.
phere of the preserving chamber . ” to which it may be desired to apply it. under the same circumstances. If the

1. The claim here was for a " new and improved If this result be reached by the means This is fatal to the patent. Ames v. cream were taken out of the freezer and

neid inat the patent Wasvond om its face,"andonatdesignatedin any way,substantially the Howard, 1Sumner,487;Howev.Abbot, fishput in,there would be, in all sub
the court below might have stopped short at that same with that described, having the 2 Story,194; Bean v. Smalwood,id ., 411 ; stantial respects, the same apparatus,

instrument, and without looking beyond it into feature of the non -contact of the freez- Winans v. B. & P. R. R. , id ., 412 ; Hotck- process, and result. If the preserving

jection were not taken by counsel,willhave ad: ing mixture withthe air of the preserv- iss v.Greenwood, 11 How ., 266. chamber were as tight as the freezer,

judged in favor of the defendant;' that the prin ing chamber, there is a clear invasion of There is another view ofthe case that either might be convertibly used for the

ciple and substance of the appellee's claim are

set forth as belonging to the general domain of marked outand seeks to appropriate to
the territory which the patentee has may properly be taken. purpose of the other .

knowledge and science .
Evidence of the state of the art is ad “ The preservative effect of cold , and

2. JUDICIAL NOTICE. - In trying the validity of a himself. missible in actions at law under the gen- especially of dry cold, is well known and
patent it is stated what facis the court will take

judicial noticeof.– (ED. LEGAL News. It was earnestly maintained by the eral issue without a special notice, and exemplified in the keeping of meatand

learned counsel for the appellees, that in equity cases without any averment in fruit in ice -houses. Animals have been

Justice SWAYNE delivered the opinion the essence ofthe invention is the crea- the answer touching the subject. Itcon- found undecomposed in the ice ofSiberia

of the court.
tion of a freezing atmosphere” in the sists of proofof what was old and in gen . which belong to extinct species, and

The bill is founded upon two patents preserving chamber. eral use at the time of the alleged in- which must have been embalmed in ice

granted by the UnitedStates to theappel To this there are several answers . vention . It is received for three purpo- for ages.” Tit. “ Antiseptic, " 1 Amer.

lee - one numbered 732, of the 19h of There is nothing in the specification or ses, and none other : to show what was Encyclo., 570 .

March , 1861 ; the other numbered 36 , claim to warrant the proposition. The then old , to distinguish what was new, Artificial freezing isusually applied to

107, and dated August 5th , 1862. The direction is that " the fish are to be and to aid the court in the construction water and articles of food .

second and later patent was not relied packed closely ." This implies clearly ofthe patent. two general methods of effecting it, viz :

upon in the argument here , and may , ibat as many fish are to be put into the of private and special facts, in trials in by liquification and by vaporization and

therefore, be laid outof view . Ourat- preserving chamber as it can be made to equityand at law , the court or jury, as expansion. The method byliquification
tention will be confined to the prior one. contain .

thecase may be, is bound carefully to is performed byfreezing mixtures, which

It is declared in the specification to be Atmospheric air is itselfan agentof excludethe influence of all previous areformedby mixing together 'two or

" for a new and improved method of decay , and in all such cases it isin port. knowledge. But there are many things more bodies,one or all of which may be

preserving fish andmeats.”. Theinven- ant topreclude , as faras possible, its of whichjudicial cognizancemay betak- solid. They areused together in vessels

tion is alleged to consist " in a method presence and contact. “ If air be abso- en . “ To require proof of every fact, as having three or more concentric apart

of preservingfish andotherarticles in a lutely excluded,putrefaction ceases,and that Calais is beyondthe jurisdictionof ments - an innerone containing the ar

chamber, and cooling the latterbymeans theresult is the preservation ofthe sub- the court, would be utterly and absolute- ticle to be frozen ; one eccentric to this

of a freezing mixture so applied that no stance in somecircumstances, perhaps in ly absurd.” . Gres. Ev. in Eq., 294. Facts containing the freezing mixture, pro

communication shall exist between the all.” 3. Ure’s Dic. of Arts, 548. “ On of universal notoriety need not be prov. vided with some contrivance for agita

interior of the preserving chamber and this principle is founded Appert's pro- ed. See Taylor's Ev ., 84, note 2. Among tion ; one,again , outside of this, filled

that of the vessels in which thefreezing cess, by which easily decomposible arti- the things ofwhich judicial notice istak with a non-conductor of heat,as pow

mixture is placed.” The specification eles of food and drink, such as meat, en are the law of nations; the general dered charcoal, gypsum , or cotton wool;

continues : " I do not profess to have fish, vegetables, milk , etc. , are preserved customs and usages of merchants ; the and sometimes one between them for

invented the means ofartificial congela: for years, viz : by packing them in air. notary's seal ; things which must hap- holding water.” Tit. “ Freezing,” 7 id .,

tion, nor to have discovered the fact tight bottles or soldered in cans, heat- pen according to the laws of nature ; the 474.

that no decay takes place in animal sub- ing the vessels for several hours in boil coincidences ofthe days of the week with Here the principle and substance of

stances so long as they are kept a few ing water, and keeping them carefully those of the month ; the meaning of the appellee's claim are set forth as be

degrees below the freezing point of closed.” 2 Watts' Dic. of Chem . , 625. words in the vernacular language; the longing to the general domain of knowl

water, but the practical application of The patentee is to be presumed to have customary abbreviations of Christian edge and science. It is known that Lord

them to the art of preserving fish and known this property of air . names ; the accession of the chiefmagis. Bacon applied snow to poultry to pre
meats, as above described , is a new and The patent is for® “ a new and useful trate to office and his leaving it. In this serve it. " He said the process succeeded

very valuable improvement. The ap- improvement” in the art towhichit re : country such notice is taken of the ap- " excellently well.” The experiment was

paratus for freezing fish andkeeping lates. It was issued under the actof pointment of members ofthecabinet, madeinhis old age, imprudently,and

them in a frozen state may be construct- July 4 , 1836. The rights o ! the parties the election and resignations of senators, brought on his last illness .

ed in various ways and of different are to be considered in the light of that and of the appointment of marshals and Examined by the light of these con

shapes. The apparatus shown in the act. The defense relied upon in the an- sheriffs, but not of their deputies. The siderations, we think this patent was

drawing, however, will suffice to illus- swer is the want of novelty, and several courts of the United States take judicial void on its face,and that the courtmight

trate the principle and mode of opera instances of prior use and knowledge, notice of the ports and waters of the have stopped short at that instrument,

tion ." with the requisite circumstances of time, United States where the tide ebbs and and without looking beyond it into the

The process and apparatus are then place, and persons, are alleged . flows; of the boundaries of the several answers and testimony, sua sponte, if the

described as follows : A box of wood or We deem it sufficient to consider one States and judicial districts, and of the objection were not taken by counsel,

other suitable material, surrounded by a of them . On the 17th of August, 1842, a laws and jurisprudence of the several well have adjudged in favor of the de

packing of charcoal or other non -con- patent was issued to John Good " for a States in which they exercise jurisdic- fendant.
ducting substance, is to be provided , and corpse preserver." The apparatus, as tion. Courts will take notice of whatey These views render it unnecessary to

the fish in small quantities laid in it on described, was an outer case with a close- er is generally known within the limits consider the exceptions to themaster's

a rack. Metallic pans filled with a freez- fitting lid . The case was made double, of their jurisdiction ; and if the judge's report.

ing mixture, such as salt and ice , are there being a partition to within four or memory is at fault, he may refresh it by The decree of the circuit court is re

then to be set over them , and a cover five inches, more or less , of the top of resorting to any means for that purpose versed, and the cause will be remanded,

shut over the pans. " In about twenty- the outer one, leaving a space between which he may deem safe and proper. with directions to dismiss the bill.

four hours, the freezing mixture having the two ofseveral inches, which was to This extends to such matters of science

beenchangedonce in iwelvehours, the be filled with ice. There was a false bot- as areinvolvedin the cases brought be. U. S. DIST. COURT, D. OF OREGON .

fish will be frozen completely through .” tom with holes in it in the inner com fore him . See 1Greenleaf's Evidence, p .

After being frozen, the fish or meat partment. It rested upon ledges, which 11 ; Gresley's Ev. , supra , and Taylor's OPINION Nov. 24, 1875.

may, if desired, be covered with a thin kept it four or five inches above the Ev .. & 4 and post. THE ELIZA LADD . - In Admiralty.
coating of ice, and this coating may be bottom . The intervening space was a In The Ohio L. & T. Co. v . Debolt, 16

The materials which constitute a ship become

preserved by applying the substances receptacle for ice. The corpse was de . How. , 435, it was said to be " a matter of one as soon as she leaves the ways and her keel

named , which will exclude the air and spoiied upon the false bottom ; a tray public history, which this court cannot strikes theelement forwhich shewas originally

prevent the juices from escaping by was placed over it and under the lid ; refuse to notice, that almost every bill A contract to furnish a ship with the means of

evaporation . The fish are then to be the tray was four or five inches deep, for the incorporation of companies” of propulsion or to change the mode of her propul

packed closely in a large preserving box, used to contain the freezing mixture, the classes named isprepared and passed on atter she is launched and afloat,is not a con
which is enclosed in a still larger box, and had a flange to prevent the mixture under the circumstances stated . In

tract lo one.

the space between the boxes being filled from escaping. Proper outlets were pro- Hoare v. Silverlock, 12 Adolphus & Ellis . Opinion by Deady, J.

with charcoal or other non - conducting vided for the passage of the water from 624 , N. S. , it was held thatwhere a libel The amended libel in this case was

material, to exclude the heat. ”. Other the melting ice . There was no commu- charged that the friends of the plaintiff filed October 18 , 1875, and alleges, sub

minor details are described , which it is nication between the tray containing the had " realized the fable of the frozen stantially, that the Eliza Ladd is a do

not deemed material to repeat. The freezing mixture and the inner compart- snake," the court would take notice that mestic vessel, propelled by steam , of the

patentee then declares : “ I do not de- ment containing the body. Swarız, an the knowledge of that fable existed gen burden of 118.47 tons, and was enrolled

sire to be understood as confining my intelligent and unimpeached witness,was erally in society. This power is to be at Portland on August 31, 1875,and is

self to the specific apparatus above del examined on the 15th of October, 1869. I exercised by courts with caution . Care employed in navigating the waters of
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the Wallamet ; that she was launched at When the contract set up in the li- better than a father, laboring under no a moment in giving to the latter agreat

Portland, nearSmith's mill, in October, bel wasmade the Eliza Ladd had been delusion ,can appreciatethe desertsof a preponderance. Contesting a will, it is
1874, and on May 28, 1875, she made a launched eight months, and for aughtthat child ? Who can control such an one in only necessary to produce a few ex

voyage, in tow of another vessel, to the appears was in the same condition she the testamentary disposition of his pro- perts” to give their understanding of

foot of Stark street, and there took on is now, as to her capacity for changing perty ? This Court has said it is not un- mental capacity to a jury, and who may

her boilers, engines, and machinery, the place or carrying freight and passengers, common that a father, in disposing ofhis be incapable of diagnosing disease of the

same having been in the ferry boat Port- less the machinery necessary to propel property, is quite apt to lean in favor of brain, and let it be supposed by the jury

land No. 1, and from thence, on June 1, her by steam . She was then , it appears those around him and in hourly and that injustice has been done by the tes

1875 ,madea voyage in like manner to to me, a ship, within the definition in daily communication with him . His tator, that he has not made “ a fair

the libelant's works at Albina, on said Benedict's Ad., & 215— “ a locomotive right to be so influenced none can ques- divide," the beneficiaries have but little

Wallamet river ; that on June 1, 1875, machine adapted to transportation over tion , and his caprices, no matter how chance.

the libelant, The Oregon Iron Works, a rivers, seas and oceans." apparently unjust, if they do not amount The jury trying this case would never

corporation duly formed under the laws She was certainly a machine-an arti- to insane delusion ,and are not the result have found the verdict they did bad

of Oregon , and engaged in business at ficial contrivance, and one capable of ofundue influence,courts cannotdisturb. they been properly instructed by the

Albina, was employed by the owner and locomotion or change of place, as is Carmichael v. Reed, 45 Ill , 108. In Uh court, and improper evidence excluded.

claimant of said vessel - Joseph Knott- shown by the two short voyages she lich v. Muhlke, 61 ib. , 499, it was said In cases like this, all experience teaches

to furnish the material , in addition to made before the performance of this that children have no legal claim to us that juries will not be slow to set aside

the boilers, engines, and machinery contract; nor does it make any differ- property of living parents; that all par- a will if it does not comport with their

aforesaid, and perform the labor neces ence whether she was “ propelled by the ents have a right to judge who are the ideas of right and justice, and therefore

sary to fit, equip, and furnishe said ves- wind, the tide or paddles, by steam , by proper objects of their bounty, and if is there an ever pressing necessity that

sel for such sum as the same should be animals orby the human arm , or towed free from insane delusion or senile demen- they should be properly instructed , as to

reasonably worth; that between said byanother vessel,"(Ben .Ad. , 217) so tia, may give their property to aliens to the law of the case,and no improper or

last mentioned date and August 18, 1875, that she floated in and moved through their blood. irrelevant testimony allowed to go to

said libelant performed said contract, and the water. Being of 118 tons burden In Hauser v. Harris, 42 ib ., 425, it was them tending to draw their attention

that the reasonable value of the mater- she was also adapted to the transporta- held that ever since the introduction of from the true issues in the case .

ials and labor furnished by libelant in tion of freight and passengers so far as the practice of making wills , it has been Appellants complain that certain in

so doing is $ 1,498 in lawful money of the she had capacity for locomotion . universally conceded that the testator structions asked by them were refused .

United States, and that no part of said Separate pieces of timber or iron , or may dispose of his property by will as We will not particularize, but we are sat

sum , except$13.84, in old iron , has been both being put together in a certain he pleases , and that no child has any isfied some of them, and the most im

paid libelants. form , so as to float upon the water and natural right to the estate of his father. portant, were embraced in other instruc

The claimant excepts to the libel, that transport or bear up freight or passen- To the sameeffect in Clearwater v. Kim- tions, given for them, and others pre

the contract described therein is not a gers, may become a ship. At what point ler, 43 ib ., 272, which turned upon the sented propositions of law which , correct

maritime one, and that this court has no of time is this change accomplished ? I execution of a deed,it being alleged, no | in themselves, the court might refuse to

jurisdiction to enforce the supposed lien am inclined to think that the correct consideration had been paid , the grant- give without the imputation of error.

incident thereto. answer to this question is suggested in ees being his son -in -law and daughter. But giving or withholding them , when

It is admitted that according to the the brief for the libelant, and that it is the grantor having made them the re we look at the instructions given for the

ruling of the Supreme Court in People's “ at the moment when she leaves the cipients of his bounty, the other children appellants, could have been of no bene

Ferryboat v. Beers, 20 How . , 393, and ways and her keel strikes the element had no right to complain .
fit or harm.

Roach v. Chapman, 22 How. , 129, a con- for which she was originally designed .” How natural and how common it is for Complaint is made that the court in

tract to build or construct a ship, is not That is the momentofher birth as a ship, a father, in disposing of his property , to structed the jury for appellees. Of this

a maritime one, and therefore not with and the occasion when a name is usually leave to the child who has been with we are satisfied. In cases like this, a

in the admiralty jurisdiction of the Unit- bestowed on her. Thereafter all con bim in his decline, and a member of his court cannot be too careful in giving in.

ed States. This rule is founded upon the tracts to equip, furnish or repair this household - the sunshine of his home - structions. Here the only questions for

assumption that such a contract is one machine have direct reference to a ves- and who married to aman highly appre- the jury were : Was the testator, at the

“ made on land to be performed on land .” sel in esse with capacity for locomotion ciated by the father, is rearing a family time the will bears date, of such mental

On the other hand it is admitted that, and transportation on navigable waters, of her own , under his own eyes, and who capacity to attend to the ordinary affairs

by the general maritime law of the civil and are, therefore, maritine. have nothing, that he should give them of life ? Was the will the result of the

ized world, a contract to build a ship is Although a contract to build a ship is the largest share of his estate. The elder undue influence of Reuben C. Ruther

a maritime contract, because it has rela- in fact a maritime one, under the rule in this case had been absent from the ford ? for this is the charge in the bill .

tion to a ship as the agent or vehicle of laid down in 20 and 22 Poward, supra, it home circle more than thirty years — had The testimony was mainly directed to

commerce upon a navigable water. Ben . is to be otherwise regarded in this court. united in marriage with a gentleman the points. The court gave to the jury

Ad. , 22, 213 , 264. The difficulty is to determine what is possessed of a competent fortune, and this instruction : " If the jury believe

Under the law of the cases above cited , included in building a ship—the con- whose wantswere all supplied . Is it not from the evidence that the said John P.

it is not always easy to determine what tract for which , says the court, is not natural the father, under such circum- Robbins long prior to May 3, 1866 , en

is a maritime contract. In the case in maritime , because it is “ made on land stances, should give to the youngest a tertained a settled and long-cherished

20 Howard the contract was for work to be performed on land.” But even greater share of his estate, and who has purpose to divide his property equally

done and materials employed in con under that rule it seems safe to say, that the right to question such a disposition among his heirs -at-law , and if the jury

structing the hull of a new steam ferry a contract made after a vessel is launch of it ? further believe from the evidence that

boat,” while thecase in 22 Howard was ed and afloat, to furnish her with a par The charge that there was a want of such instrument in writing, dated May

for furnishing " boilers and engines” to ticular means of propulsion as sails or mental capacity,orundue influence used, 3, 1866, read in evidence and claimed by

be placed in a steamboat at thetimeand steam paddles , or to change the mode of is a mere pretense, not sustained by any the defendants , Reuben C. Rutherford

plac of the construction of the hull. her propulsion is a maritime contract. single fact, or combination of facts in the and Rebecca Maria Rutherford , to be

It is well established that a contract certainly it is not a contract to be per case. That the testator in 1845 and in the said Robbins” last willand testament,

to furnish work and materials to be em formed on land ; neither is it a contract 1849 expressed an equal fondness for his was not in accordance with such previ

ployed in making repairs on a vessel is a to build, any more than any contract for children , and said he would make them ous intentions of the said Robbins, that

maritime contract. The St. Lawrence, 1 repairs. equal, or if he made no will the law these facts should be taken into consid

Black , 522 ; Peroux v. Howard, 7 Pet., Athough this is a domestic vessel, and would do so, amounts to nothing. Sup- eration by the jury in determining

324.And in such cases, even if the ves- this work and materials were furnished pose the deceased had in eitherof those whether such instrument in writing was

sel is a domestic one, if the local law in her home port, yet the libelant has a years, or at any time previous to the 3rd the will of the said Robbins, and also in

gives the material mana lien, itmay be lien for the amountof his claim under of May, 1866,madea will according to determining whether the said Robbins

enforced in the admiralty . The General 17, p . 656 of the Oregon Code, and the those declarations,by which all his chil. was of sound mind and memory at the

Smith , 4 Whea. , 438 ; The Lottawana, 21 contract being a maritimeone, the lien dren were placed on equal grounds, time of the execution of said instru

Wall., 579. may be enforced in the admiralty. would that prevent him from revoking ment.”

Now repairs include all alterations Tbe exception is overruled . the will for any cause deemed by him The objections to this instruction are
and additions made to a vessel , short of John W. WHALLY, for libelant . sufficient ? His declaration can have no so obvious as scarcely to need mention.

destroying her identity . “ A ship is al E. C. BRONAUGH , for claimant. more force than a will actually executed , In the first place, there is no evidence

ways the same ship, although the orig the power to change which cannot be on which to base it in the latitude of ex.

inal materials of which it was composed SUPREME COURT OF ILLINOIS. denied. The youngest daughter did not pression. No witness proved the testa

may , by successive repairs and altera
OPINION FILED Nov. 4, 1875.

marry until 1854, and on that event a tor bad entertained a settled and long

tions, have been in the course of time new horizon was opened to his view ; cherished purpose to divide bis property

entirely changed.” Ben . Ad . , & 223
REUBEN C. RUTHERFORD et al. 1. MARY ANN

MORRIS et al. new hopes, new objects were .created, equally among his heirs-at-law . All the

Suppose the Eliza Ladd to have been such as influence every man in making evidence tending in that direction is the
Appeal from Adams.

built and used as abarge , and that after a testamentary disposition of his proper- testator's answer to George Arrowsmith

wards her owner had concluded to use CONTESTED WILL - EFFECT OF PROBATE IN ty. No one can allege, with any sem- and one other when talking about the

her as steam ferry or tug boat, and for COUNTY COURT - EFFECT OF VERDICT OF blance of truth ,that the dispositions made cholera in 1839, and about John Sharp

this purpose should make a contract JURY IN CIRCUIT COURT UPON ACTIONOF by this willareso unjust as to force the making his will,Robbins replied, “Sharp

with A B to put the necessary boilers
CHANCELLOR - EVIDENCE AS TO CAPAC conviction of senile dementia, or delusion had no children , but he had, and he

and machinery.into ber,such an agree CONSIDERED – WHAT CONSTITUTES in the testator. Appellee was well pro served them all alike, and thatthe law

ment would doubtless be a maritime
CAPACITY - UNDUE INFLUENCE – ISSUE vided for. Charles Warren received as made a good enough will for him .” This

contract. And yet a contract to build a OUT OF CHANCERY - SENILE DEMENTIA, much as he would have been entitled to falls far short of proof of entertaining

steam ferry or tug boat outright would
OLD AGE DOES NOT DISQUALIFY A PER- under the statute. The other children such a settled and long-cherished pur

not be , under the decisions cited, a mar
SON FROM MAKING A WILL - PREVIOUS ofMrs.Warren were absent in the South , pose to divide his property equally or

itime contract.
DECLARATIONS OF TESTATOR - EFFECT to and do notseem to have possessed the any fixed purpose whatever,and should

My own impression is that any con
BE GIVEN TO THE EVIDENCE OF EXPERTS confidence of the testator. ' It is appar- not have been given . But it was wrong

tractmade to equip, fit or furnish a ves
CONSIDERED – IN THIS CASE THE EVI- ent,that without improper influence be so to tell the jury, or to permit evidence

sel after she is launched and afloat, is a DENCE OF SIXTY COMMON-SENSE WIT. ing charged ,he left his property as most of that character to goto the juryagainst
maritime contract It is not in the lan NESSES, NEIGHBORS OF THE TESTATOR, sensible men would have left it under the objection of proponents, for a previ

guage of 20 Howard, supra, a contract WAS TAKEN IN PREFERENCE TO THAT OF the same circumstances. But whether ous intention to dispose of property in a

made on land to be performed on land," or not, the testator, being on the 3d of particular way . no matter how fixed, is

bit one made with reference to a ship
[Continued from page 95.]

May, 1866, of good sufficient disposing wholly immaterial. A person has been

already in existence and floating upon This will was notmade when the testa- mind and memory, and under no undue known to change the draft of his will

the element for which she was original. tor was sick or in extremis, but at a period influence, had the clear right to dispose many times-make a will and alter it in

ly designed . Such a contract is to be when the strength of hismind was equal of his property by will as in his judgment many particulars ; it is wholly in his

performed on water as much as an ordi- to the purpose to which it was then ap- seemed right, and no court or jury can power, and he is not concluded by any

nary contract of affreightment or re- plied . This is not, and cannot be dispu- change its destiny. Heuser v. Harris, | thing he may bave done or said prior to

pairs.
ted.

supra. Giving to the evidence of the the execution of the will sought to be

When the contract to build includes But it is said the disposition of the experts all the weight it can fairly claim , established. It does not matter, so all

the fitting, furnishing and equipping al- property is so unjast as to inspire a it is so completely overshadowed by the the authorities hold , what a testator may

80 , it may be said , that as it is an entire conviction ; it was the product of undue testimony of more than sixty practical, have said or done anterior to making his

ty and not divisible, and the principal influence, and the devices therein are so observing, sensible men , near neighbors last will , as to his intention to dispose

feature of it - the building and launch- contrary to his previously expressed and familiar acquaintances of the testa- of his property . If he had made a will

ing the hull-being non -maritime, it determination in that regard as to justi- tor, and so opposed to science and our in 1849, executed in due form , giving his

gives character to the whole of it. fy such conviction. Is this so ? Wholown observation,thatwe cannot hesitate property according to ourrule of de

ITY
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THE EXPERTS.
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scents, in a case of intestacy, no one will various devises. The instruction was case the testimony of aman claiming to

contend for a moment that he became well calculated to draw the attention of be an " expert,” is worth but little when 4. Effect of, by one having no right.
trammeled thereby, and could not make the jury from the true issues in thecase. placed alongside the testimony of more wherea redemption of landsold under

a different disposition of his property. Hadthe testator mental capacity suffi. than sixtywitnesses who knew the tes- a decree of foreclosure wasmadeafter
The proposition is absurd. Nor was the cient to make a will ? Was the proposed tator intimately, and far better than the the death of the debtor by a judgment

jury to be told as in the last branch of will made by the undue influence of doctor did, and who had bis theories to creditor whose execution was void, and

the instruction , if the will propounded Reuben C. Rutherford ? These werethe support. who had no right to levy and sell under

was not in accordance with these previ. only issues, and the mere fact, that the The verdict of the jury is clearly the same, and the redemption money

ously expressed declarations,they should principal beneficiaries were a part of the against the evidence. Valuable property was accepted and acted upon as valid by

consider them in order to determine , if testator's family, is no evidence whatev. honestly devised should not be lost to the prior creditor, it was held that the

the writing presented was the last will er they used any influence to cause the the devisee on such testimony as this acceptance operated to extinguish the

of Robbins, and also for the purpose of will to be made in their favor. record affords. In reviewing thewhole prior sale the sameas if the redemption

determining the soundness of his mind It was held, in Broomfield v. Broom case and the judgment rendered thereon, had been properly made, and re -invest.

and memory when he made the will . field, supra, that evidence showing that we cannot but regard it as another illus- ed the heirs-at-law of the deceased debt

Thepropositionsaremore objectionable the testator,in hisordinaryaffairs,acted trationof the proposition that there is or withthe title tothe land ,and that
than the other ; it was not a subject for under the advice of the devisee, and was nothing so absurd in fact but that it can they were not precluded from contesting

consideration for the jury atall, for every influenced by that advice, is not suffi- besupported by some amountofevidence, the title claimed by such redeeming

man has an undoubted right to change cient to establish the claim that he used and nothing so perverse in law but that creditor by sale under his execution.

his mind in regard to almost all matters, undue influence in procuring the execu- in can be maintained with some show of

and especially as to the disposition of tion ofthe will . The instructions should authority.

his property . A re-marriage or death not have been given . We are satisfied the great preponder
5. Remedy at law . The loss of a jus

in the family may cause a necessity for a When we consider the manydifferent ance of evidence is against this verdict, tice's transcript filed in thecircuit

change. Various circumstances may ideas entertained by different men of and that the court misdirected the jury court, under which asale oflandwas

conspire to change a preconceived inten- equity and justice in the various trans- to the prejudice of appellants..
made, and under which a party claims

tion of a testator, and this instruction actions of life, and the more especially For the reasons given,theverdict must title, affords no ground for equitable re

tells the jury, if we understand it,that in testamentary disposition of a large es- be set aside,the decreerendered, and by liefagainstthe prosecution ofan action

such a change is a workof unsoundness tate,howprone men areto questionthe directionofamajority of the court, the of ejectmentagainsthim , as the remedy

of mind and memory, or of undue influ- justice of the latter, and how common cause remanded for further proceedings at law is complete by motion, on notice,

ence, which is not so understood. This the sentiment is that the children of the consistent with this opinion.
in the circuit court to supply and restore

instruction should not have been given. same parents " share and share " alike , it WALKER, C. J.-I concur in holding
the transcript.

The ninth instruction in the modified is quite easy to get the condemnation of that the instructions eight and fifteen , Reitz et al. v. The People for use, etc.

terms in which it appears should not a jury upon a will making an unequal given for appellees, are erroneous, and

have been given , for the declarations disposition of the property . There isno for that reason the decree should be re 1. Sufficiency of affidavit . Where the

made by the testator twenty years before authority for saying the “ equity or in versed, butI express no opinion on the affidavitofaforeign attachment fails to

he made his will, have nothing to do equity ” of the testamentary disposition weight of the evidence . state the place of residence of the de
with making the will , nor does it tend could be evidence of undue influence, or

SEPARATE OPINION BY SCOTT, M'ALLISTER fendants, or that on diligent inquiry the
to prove undue or other influence. is a fit element for the consideration of

affiant is unable to ascertain the same,
It was equally erroneous to give the a jury . Courts cannot be too careful in

fifteenth instruction for appellees. Be- such cases in permitting evidence irrev- the court for these reasons :
We concur in reversing the decree of it will be in compliance with the statute

and when judgment is by default the ob

sides being well calculated to mislead alent and improper to go to thejury .

thejury, it is open to the objection urged The instruction uponwhich we have the instance of appellees is objectionable
First - The eighth instruction given at jection will be good on appeal or error.

2. Sheriff's return of levy . The statute
to the eighth and ninth instructions, and commented substantially tell the jury in singling out,and thereby giving undue requires that the sheriff's return of the

embraces elements not recognized by that if thetestator,yearsbefore the marany rules of law applicable to such cases. riage of his daughter with Mr. Ruther- prominence to particular portions of the levy of an attachmentshall state that the

property levied on is that of the defend

It is as follows : ford, had declared bis intention to de

" That in determining the question as vise his property equallybetween his tion is obnoxious to the same objection
Second - Appellee's fifteenth instruc- ant, or was levied on as his property.

to whether saidalleged will was or was children , and , afterthe marriage, had as the eighth , and also to the further ob

not procuredto beexecutedby means changed his mind and devised
thelarg: jection that it authorizes thejury to take whentheplacita of a record showsthat

3. Holding court for another on request.

ofundueinfluence exercised over the est portion ofit toMrs.Rutherford , such into consideration theequitable or un

said Robbins atthe timeof the execu- disposition was inequitable,and the jury equitablenessofthe provisions of the a judge ofanother circuit presided at the

tion of the same, as alleged in complain- may find that such change and such dis will as a test ofmentalcapacity, thusto trial it willbepresumedthat hedid.so

jury to consider all the evidence before due influence of Reuben C. Rutherford. thelaw , aswell as the fact.

some extent making them the judges of by request ofthe proper judge whose du

ty it is to hold courts in such county .

them , as to the time and circumstances This they are told in effect, when not a
Third - The evidence fails to sufficient. It would be well for the placita to show

under which the same was made, the scintilla of evidence is produced that ap- ly satisfy us that the testator,atthe time suchfact, but it is not indispensable it
age and mental condition (as to strength pellants had at any time a knowledge a hemadethe will in controversy ,was of

and enfeeblement) of said Robbins,the will was to be made, or that it was in fact unsound mind and memory,within the

and Rebecca M.Rutherford to said Rob- sign of these parties, or bytheir instiga- acted underundueinfluence as is charged.
relations at the time of said Reuben.c. made,oranyartifice, contrivance, or de legalmeaning of thosewords,or that he NOTESOF DECISIONS OF THESU

PREME COURT OF MICHIGAN .

bins, the feelings entertained by said tion, to induce the testator to make a

Robbins towards all those persons natu- will . The influence their position gave another jury , we deem it unnecessary to
Inasmuch as the case minst go before

OCTOBER TERM, 1875.

ty, the declarations previouslymade by testator, and muchbeloved byhim , was question discussed in argument by the
rally entitled to his affection andboun. them , asmembers ofthe family of the express any 'further opinion upon the BY HENRY A. CHANEY, ATTORNEY AT LAW.

said Robbins as to his intention and a legitimate influence, and no court or
Michigan Central v. Lantz.

respective counsel .
purpose in regard to the final distribu- jury have a right to arraign a testator of

CRAIG , J. , dissenting.
Error to Kalamazoo. Reversed with

tion of his property, the character of the mental incapacity for the inequality of SKINNER & MARSH, and LAWRENCE , costs and new trial ordered. Opinion

provisions of the alleged willas to equity his devises.Butwhatis the proof of an CAMPBELL & LAWRENCE,andWILLIAM by MARSTON , J.
or inequity among the devises therein , undue influence on thepart of Reuben McFadon, for the appellants. The charter provision permitting the

and all the facts and circumstances in C. Rutherford, for that is the issue ? Ab Wheat, Ewing & Hamilton, JACKSON Michigan Central Railroad Company to

evidence in this case."
solutely nothing. Not a single fact or Grimshaw andH. L. Warren, for appel- chargeas warehousemen for the storage

What have the jury to do with " the circumstance, save domestic relations, lees . of goods left in its depots beyond a cer

equity or inequity ” of a testamentary has been shown in evidence to establish tain length of time applies not onlyto

disposition of property , made byone of it . There is a general concurrence in

sound mind and memory, and of suff : the testimony that up to 1869, three
ILLINOIS SUPREME COURT.

goods delivered by them directly to the

final consignee, but to goods transferred

cient mental capacity ? This court, and years after making the will, the tes The following head-notes to recent to another carrier, as intermediate con

all respectable courts have held that a tator was of sound mind and fine physi .

proprietor may devise his property to cal health ; that up to this time henever

cases were prepared by Hon. NORMAN L. signee, for further transportation . [Act

43 of1846,816.]

whomsoever he pleases, if he be at the manifested any signs ofmental or phys- FREEMAN, Reporter : The proviso in & 16 of the charter of

time of making a will, of sufficient men- ical debility, no defect of mind , memory Clingeman et al. vs. Hopkie. the Michigan Central Railroad Company,

tal capacity to transact ordinary busi- or comprehension ; was very intellect SALE UNDER JUSTICE'S TRANSCRIPT . that the company shall be responsible

ness, and to manage the ordinary affairs ual, wellread , had great power of dis

of life,and making a will is of no higher crimination, ingeneral intelligence far filing of the transcript ofajudgment re

1. Filed after death of the debtor. — The only as warehousemen for goods in de.

posit in any of its depots “ awaiting de
order. The authorities heretofore

re exceeding ordinary men, of a strong covered before a justiceof the peace in livery,” refers to goodsthat are awaiting

ferred to are full on this head. " The mind, with verygreat strength of will; the Circuit Court after the death of the delivery toanother carrier, as well asto

equity or inequity ” of devises by a com

petent testator, is nota subject of inquiry persistent, and immovable againstallop. thereon, confers no right on the
crediior

when be made up his mind was firm , defendant and the issue of an execution goodsdestined to some final consignee
on the line of the road itself.

by a jury, unless it may be onthe point position. To say thatJohn P. Robbins to levy upon and sell landsofthe de

of undue influence, and on that it can

Michigan Central v. Dolan.

was not of sufficient capacity to make ceased defendants, or to redeem from a

have butlittle, if any, weight, allproof the willin question, orwasinfluenced prior sale,as a judgment creditor, anda
Error to Jackson . Reversed with costs

being wanting of undueinfluence being unduly by others to make a will not his sale of land in either case will bevoid Campbell, J.
and new trial granted . Opinion by

exercised to produce this " inequity .". own,is saying what thisrecord does not and may be attached collaterally.

The jury are in effect told , as the prin- show. Who , in Quincy, up to 1869,
Notice to a person acting in a very

cipal beneficiary under this will, being would have had the temerity to intimate
ADMINISTRATION.

humble or inferior capacity is not notice

the daughter and son - in -law of iestator even that John P. Robbins was not of 2. Remedy of judgmentcreditors. - Where to his employer.

and living with him in his family as sound mind ? Would Dr. Bassett dared a judgment is not a lien on the land of Employers, whether corporations or

members thereof, opportunities were af. to have so reported ? Who could then the defendant at the time of his death, individuals, are not liable for the negli

forded them of exertinganinfluence have been found who entertained the the creditor can only collect his debtin gence of their servants,causing injury to

over the testator by which he was in- notion that he could be unduly influenc- the due course of administration, and fellow employees, unless these injuries

duced to change hismind, as previously ed by anybody ? Not one, save, per- his judgment has no preference or prior- arise out of the neglect of the employ

expressed in regard to the disposal of haps, the appellees in this case . ity over any other creditors holding or

his property , ergo, they did exercise an John P. Robbins was a marked and dinary demands . Employers are bound to have safe rules

undue influence over him by which they noted man among the citizens of Quincy , 3. Execution cannot issue within one and of business, use care in selecting their

were inequitably preferred to his other near which helived for a third of a cen- then not without notice. When a judg. immediate agents, and remove such per

children, and the jury shall so find. tury, and his large circle of acquaint- ment is a lien upon the land of the sons or change such regulations as they

We insist, as there was a total want ances, without a single exception, men defendant before his death, no execu believe to beunfit.

of evidence of undue influence, at the ofsense , observation and judgment, all tion can be issued thereon before the Employers have a right to trust that

time of executingthe will, or at any testifyhe was a man of strong mind and expiration of one yearafter the defen- anagent or officer carefully chosen will

other time, exerted over the testator in will up to 1869, and it is proved that the dant's death, and not then without three use good judgment in making his ap

any manner or form , the inequality of attack of paralysis in that year did not months notice to the executor or admin - pointments and doing his own duties,

his testamentary disposition cannot be whollyincapacitate him . No living man, istrator as required by statute, or with and to rest in that belief until, in the

urged as proof of undueinfluence. If save Dr. Bassett, questions his mental ont a revivor by scire facias. A levy and exercise of the general vigilance which

this was not so, no will ever made could capacity , and his testimony, as has been sale in violation of these requirements devolves on them , they find they have

stand if a supposed inequity exists in its shown , is not satisfactory . In such a ) is void and passes no title.
been mistaken ,

ers .
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stitution of Illinois, " one on “
Corpo thatno order made by the Master ofthe clarationswere notmade in the presence ofeither ony that there is no stain of blood on

E partim Tor

“ ; , son appellants,
No. 759. The County of Warren v. George O.

Cox for appellee. Marcy. No. 760. The Countyof Warren v. Augus.

one on “ Elocution " ; by Floyd B. Wil Adjourned until Friday at 12 o'clock . tus T. Post. No. 761. The County of Warren v.

son , one on “ Elocution , ” and one by
Friday, Dec. 10. The Portsmouth Savings Bank. Waite, C. J. , an

On motion of
Ler bincit .

George W. McLeary, Thomas J.
nounced the decision , denying the motions to

W. C. Lyman on “ Elocution ” ; by Prof. Henderson , of Princeton, Illinois,and A. J. Baker,

dismiss these causes.

No. 871. The Moyor, etc., of Memphis v. M. E.
Denslow , twelve lectures on “ Justinian's Of Centerville, Iowa,wereadmitted .

Onmotion of M.J.'Southard, William C. Gaston , Ensminger. etc. Appeal from the CircuitCourt of
MYBA BRADWELL , Editor. the United States for the western district of Ten

Institutes of the Roman Law, " fifteen of Philadelphia, Pa., was admitted.

On motion of J. D. McPherson, T. C. Sears, of
nessee. On motion of E. L. Stanton , docketed and

on “ Criminal Law ," and five lectures of Ottawa, Kansas, was admitted .
dismissed with costs.

No. 69. TheTwin Lick Oil Company of West
Waite, C. J. , announced to the bar that the

CHICAGO : DECEMBER 18, 1875. ' Political Economy" ; by Virginia v. William Marbury. The argumentof court will adjourn on Friday next to the third of

Dr. N. S. Davis, twelve lectures of a course
this cause was continued by W.S. Coxand w . January , 1876 .

D. Davidge for appellees, and concluded by Chas.
No. 180. M. M , Welton y. The State of Missouri.

of twenty on “ Medical "Jurisprudence . ' Beasten , Jr., forappellant.
This cause was submitted on printed arguments

Published EVERY SATURDAY by the The above lectures are in addition to the Commissioners, Leareuworth ,Kansas. etal.This
No. 70. DavidH.Mitchell v . Board of County by James S.Botsford and8. M.Smith for plaintiff,

and by A, H. Buckner for defendant, under the

CHICAGO LEGAL NEWS COMPANY, regular daily instruction of students, in
cause was submitted on printed arguments by R.

twentieth rule.

M. & Quinten Corwine and J. W. English for
No. 440. Daniel Webster v .C. W.Upton , assignee.

Ar Nos . 151 AND 163 FirTH AVENUE. the text-books by the Faculty, consisting plaintift. Nocounsel appearing for the defend
This causewas submitted on printed arguments

by E. Van Buren for plaintiff, and by L. H. Bou

of Judges Booth , Trumbull and Doolittle, No. 296. ( Substituted for No. 71.) Ira G. Munn
tell for defendants, under the twentieth rule.

TERM8: - TWO DOLLARS per annum , in advance and Profs. Hurd and Denslow.
No. 8. (Original.) Ex parte A. J. Ambler, peti

and George L.Scott v . The People of the State ofWe
Illinois. set for argument immediately after the

tioner, Motion for mandamus submitted on

Single Copies, TEN CENTS .

doubt if any other school of legal instruc- cases assigned for the 11th January next.
printed arguments by G W. Paschal for petitioner.

No. 72. George A. Kibbie v. Samuel Dittoe and No. 868.Board of County Commissioners of

tion in the United States has afforded so Amos Dunn. This cause was submittedonprinted Douglas County etal . v . The Union Pacific Rail.

We call attention to the following opin- diversified or thorough a course of in - arguments by W.C.Goudy for plaintiffs,and by road Company. Motion to advance this cause
was submitted on printed arguments by J. M.

struction during the same period .
No, 73. John S. Wills et al. y. H. B. Claflin et al .

ions, reported at length in this issue :

Woolworth for appellants,

This cause was submitted on printed arguments
No. 77. ThomasA. Osborne et al. y. The United

POWERS OF CONSULS. — The opinion of
by W.C. Goudy for plaintiffs,and by C. Bently for

States. This cause was submittedonprinted ar

defendants. guments by R. M. & Q. Corwine, J. W. English ,

the Supreme Court of the United States, DIRECT THE JUDICIAL FORCE , No. 74. AnnKittredge, widow, etc. v . Olivia C. Henry Board and C. I, Armes fortheplaintiffs,

Raceand her husband. This case was argued by and by E. S.Brown fordefendants .

by BRADLEY, J. , as to the powers inci There are judges enough in the State C. W , Horner for plaintiff, and submited on No. 78. Charles R. Tyng et al. v . Moses H.Grin
nell , Continned.

dent to the office of Consul. The ques- of Illinois to dispose of all the cases

printed arguments by E. T. Merrick for defend
No. 68. Mercy 8. Marsh v. George M. Lancton .

tions discussed in this opinion are of brought in the State, within a reasona
No. 75. James H. Woodford et al . v . The Canas

Dismissed with costs .

tota Bank . This cause was argued by George H. No. 80. Henry M. Nebblett v . James E. McFar
general interest. ble time, if the cases were properly dis- Williams for plaintiff, and submitted by B. F.

land. This cause was submitied on printed argu

Chapman for defendant. ments by W. Alexander Gordon for appellant, and
Patent — WHEN Void . — The opinion of tributed among them. If Chief Justice No. 76. John W. Butterfield v. George Usher. by J. A. Campbell, E. M. Hudson and Walter

Fearn for appellee.the Supreme Court of the United States, Scott, of the Supreme Court, had the This cause was submitted on printed arguments
by Enoch Tollen for appellant, and by R.T. Mer

No. 81. Joseph Moore v . The United States. The

argument of this cause was commenced by Jos.by Swayne, J. , holding a patent void on power to assign judges and distribute rick for appellee.

Adjourned until Monday at 12 o'clock .
Casey for appellant.

its face because the principle and sub- cases according to the wants of the dif Monday, Dec. 13.
Adjourned until Tuesday at 12 o'clock .

On motion of Geo . H. Williams , J. W. Douglass,stance of the patentee's claim belonged ferent localities, the crowded dockets of Tuesday, Dec. 14 .

of Washington , D. C., wasadmitted.

to the general domain of knowledgeand some of our circuit courts could soon be On motion of T.J. D.Fuller, Melvin F. Stephens, Little Rock, Arkansas, wasadmitted.
On motion of W. W. Wilshire , B. C. Brown , of

science, it is also stated in such a case of cleared , and kept clear withont any ad- of Fulton , N. Y., wasadmitted .
No. 52. R K. Sewell , administrator, etc. v . J.

Or. motion of E. A. Storrs, U. P. Smith, of Chica
go, Ilis. , was admitted .

what facts the court will take judicial no- ditional expense to the State. In Eng. W. Jones et al. Appeal from the Circuit Couri

of the United States for the district of Maine. Lewisburg,N. c., was admitted .
On motion of T. F. Bayard, Joseph J. Davis, of

tice . In this opinion , Judge SWAYNE land the Lord High Chancellor com Hunt. J. , declared the opinion of the court, re
No. 81. Joseph Moore v . The United States. The

versing the decree of the Circuit Court with costs,
beautifully describes the process of pre- mands and directs in such matters as a

and remanding thecause with directions to enter
argument in ihis cause was continued by Assist.

Atty. Gen. Smith for appellee, and coucluded by
serving meats by freezing. general would his army. In order that a decree in favor of the defendant. Dissenting, James Casey for appellant.

our readers may form a correct idea of
No. 82. Gilbert Woodruff et al . v. Benjamin T.

No.3.(Original.) The State of Florida v . E. C.
SHIP- WHAT CONSTITUTES CONTRACT Hough et al.

Anderson et al. Bradley, J., delivered theopinion Whiton for plaintiff,andJohn N. Jewett for de
This cause was 'argued by H. K.

his power, and how he exercises it, we ordering decree and perpetual injunctionsagainst fendants.

To Build . — The opinion of the United
No. 83. J. Sherman Hall et al . v . John Weare.

States District Court for the District of give thefollowing order, entered by him the defendants.

PARTNERSHIP - DISSOLUTION - JUDGMENT IN FOREIGN
in the chancery division of the high

This causewas argued by E. A. Storrs for plain

Oregon , by DEADY, J. , holding that the tiffs, and submitted on printed arguments byPenn
court of chancery on the 10th of last No. 42. Hall & Lybrand v Lanning et al. Error Clarke for defendant.

materials which constitute a ship become
to the Circuit Court for the northern district of No. 74. Henry B. Lewis et al . v . The Michigan

month : Illinois, Opinion by Bradley, J. This was an Central Railroad Company. Pasked until to
one as soon as she leaves the ways, and

action of debt brought on a judgment rendered in

her keel strikesthe element for which the businessbeforethe Master ofRolls ners. Lybrand questioned the judgment, alles: The Ansonia Brass and copper Companyin this

Whereas, from the the present state of New York againstthe plaintiff'sinerror as part No. 85. The New Lamp Chimney Company v.

she was.originally designed ; that a con- and the Vice -Chancellor Sir Richard dià not appear,and that he was not a partner submitted by D. D. Lord for defendant

tract to furnish a ship with the means of Marlins and Sir James Bacon , respec- with Hall at the date of the judgment and had Adjourned until Wednesday at 12 o clock .

propulsion or to change the mode of her tively, it is expedient that a portion of not been formore than six monthsbefore . The

Wednesday, Dec. 15.

On motion of Mr. Phillips, Dudley M. Du Boispropulsion , after she is launched and the causes set down to beheard before decision below was that the judgment wascon

the Master of the Rolls and the Vice. pleaand his non -residence in New York . It is of Washington , Georgia , was admitied.

afloat, is nota contract to build a ship, Chancellor Sir Richard Marlinsshould here held that after thedissolution ofa copartner
On motionof Ossian Ray,George A. Bingham , '

and is a maritime one.
mpshire, was admitted .

be transferred to the book of causes for the firm hasno authority to enter an appearance
ship oneof the partners in a suit brought against of Littleton , New

On motion ofW , P. Lynde, F. W. Cotzhausen , of
Milwaukee, Wis . , was admitted .Real EsTATE CASE. — The opinion of hearingbefore the Vice-Chancellor Sir for other partners living outofthe State,andwho
On motion of H. E, Paine, Richard H. Chttten

the Supreme Court of Michigan, by orableHughMacCalmont Baron Cairns, an appearance may be questioned by those not

James Bacon : Now, I , the Right Hon have not been servedwith process, and that a
den . of Brooklyn , N. Y.,wasadmitted .

No. 84. Henry B. Lewis et al. v . The Michigan

GRAVES, J. , deciding several interesting Lord HighChancellorof Great Britain, served with process in a suit brought thereon in Central Railroad Company. This cause was ar

questions relating to the title of real do hereby order that the several causes
another State and will notbind them . Reversed. gued by E. A. Storrs for plaintiffs, and U. 1 .

Smith for defendant.

estate.

set forth in the 1st and 2dschedules Dissenting, Waite.C. J., Strong , J.,Hunt, J.
No. 44. Phillips & Holby Construction Com No. 86. Robert Dow v. David Humbert et al .

hereunto subjoined,beaccordingly trans- pany v. Mark 1. Seymour etal. In error to the This cause was submitted on printed arguments by

E. Mariner and M. H.Carpenter for plaintiff'; poferred from the booksof causes standing Circuit Courtof the United Statesforthenorth
counsel appearing for defendants.

U. S. S. COURT ADJOURNED.-The Su- forhearingbefore the Masterof the Rolls the opinion, reversing the judgment of theCir No. 87. David C. Sawin v. D. G. Kenney et al.

preme Court of the United States ad- and the Vice-Chancellor Sir Richard cuitCourt with costs, and remanding the cause

Passed .

No. 88. James Dunlop et al. v. John Dymond etjourned on Friday , the 17th inst. , until Malins, to the bookof causes for hear- for further proceedings in conformity with the
al. Postponed to the foot of the dockel .

ing beforethe Vice- Chancellor Sir James FRAUDULENT PREFERENCE - EVIDENCE OF CO-CON No. 39. Charles Watts v. The Territory of Wash

Monday, January 3rd. Bacon. And I do further order that all ington. This cause was argued by Assist. Atty .

causes so to be transferred (although the Errorto the circuit Court for the districtof'Mi: printed arguments by Nathaniel Wilson forplain
, etc. Gen. Smith for defendant, and submitted on

THE COLLEGE OF Law . The inciden- bills in such causes may have been pois. Opinion by Swayne, J. This was an action
No. 91. The Grand Trunk Railway Company of

tal lecturesbefore the UnionCollegeof marked for theMasterof the Rolls and bythe defendant,here assignee in thebankruptcy
Canada v. R. M.Richardson et al . The argument

the Vice -Chancellor Sir Richard Malins, of one Emmons, to recover certain money and

Law , during the first two and a half respectively, and notwithstanding any tiffs in error .

was commenced by Ossian Ray for plaintiff.property received of the bankrupt by the plain

The claim was that the property Adjourned until Thursday at 12 o clock .

months of the present term , have been orders therein made by the Master of receivedwas_stock bought largely on credit at a

asfollows: By Emery A. Storrs, two the Rolls and the Vice Chancellor Sir and chate this racewas at therimeknown to the
RELIGIOUS TOLERATION.

Richard Malins, respectively, or their defendants, and that the transactionamounted
lectures, one on Legal Definitions The Jews, persecuted everywhere else,

predecessors) shall hereafter be con to a fraudulent preference of creditors. The court
were in New Netherland protectedfrom

and one on “Magna Charta " ; by James sidered and taken as causes originally below found theallegation true,having admitted

P. Root, four lectures on “ The Con- marked for the Vice-Chancellor Sir ing the purchase of the stock,and the payment Dutch and English successors in the col.

as evidence the declarations ofEmmonsconcern insult, and it is to the credit of both the

; provided, , .

rations,” and one on “Taxation and Rolls and the Vice-Chancellor Sir Rich
of them or brought to their knowledge. The them based upon condemnation for reli

court here affirm thejudgment, sustaining the giousopinions.

EminentDomain ” ; by Obadiah Jackson, ard Malins,respectively, or theirprede. theory of the assignee thatthe evidence was com Although it must be admitted that the
“ The Practice in Tax Cases" ; cessors, in any such causes shall be varied petent,being thedeclarations of a co conspirator.

No. 57. The First Unitarian Society. of Chicago, Dutch were honest, humane, and just,

by John Borden , one on “ Executions or reversed otherwise than bythe Court , H.F. Faulkner et al. In error to the Circuit hospitable ,kind , and friendly to their

and JudgmentLiens" ;by Josiah H. ofAppeals . And this order is tobe courer of the United States for the northern dist:neighbors, equallywiththegrim New

Bissell

, two on “Bankruptcy,” and one the several offices of the Chancery Divi- cosesina thejudgmentof the CiriuitCourt with Englanders andthe haughty Virginians,

with both of whom they traded, their
No. 21.George C. Roberts v. William Ei Ryer: towr. beinga sort of trading entrepot for

Trust Deeds and Mortgages in Illi . sion of the High Court of Justice.

nois " ; by Judge Forrester, one on " The for the southern district of New York ,and No. both colonies, and besides that they

Statutes of Mortmain and Uses," one on
46. GeorgeC. Roberts v . Joseph Buck, Jr. Appeal were not deficient in matters of taste

UNITED STATES SUPREME COURT. from the Circuit Court of theUnited States for the and refinement, still , when Mr. Gerard

“ Reversions and Remanders," and one PROCEEDINGS OF.
the opinion.affirming the decrees of theCircuit claims for them that they were “ the

on " Powers" ; by Leonard Swett , one
Thursday, Dec. 9, 1875.

on " How a Young Lawyer should go to

No. 75. James H.Woodford et al.v . The Canas leading people on this continentin civil

On motion of J. H. B. Latrobe, Simeon E. Bald- tota National Bank." In errorto the circuit Court and religious freedom , in commercial

work to become Eminent in his Profes- win . of New Haven , Conn.,was admitted . of the United States for the northern district of enterprise, and in culture, he lays him

sion ” ; by George Gardner, one on “ Ab- of Janesville,Wis., wasadmitted .
On motion of T. O. Howe,CharlesG.Williams, NewYork . Waite.CJ., announced thedecision self open to contradiction from those

stracts of Title " ; by A. M. Pence, one

On motion of J. D.McPherson , Charles Beaston , Court with costsand interest,on authoriiy of Ken- who would claim that Maryland and

Jr. , ofBaltimore, Md . , was admitted. nedy v. Gibson . 8 Wall., 498.and Farmers and Me. Rhode Island ought not to be forgotten
on Limitations on the Jurisdiction of No. 67. Caleb Ives and GeorgeB.Green v. Milton chanicsNational Bank of Buffalo v . Dearing, de as pioneers in religious freedom ; that

A Hamilton ,executor, etc. The argument ofthis cided at the present term .
culture and commercial enterprisemark

Courts " ; by C. C. Bonney, one on “ Le caure was continued by H. H. Wells and J. H. B. No. 50. İşaac A. Bressler v . Nelson Maxson et al.

gal Maxims and Principles,” one on
Latrobe for defendants, and concludedby Charles In error to theSupreme Court of the state of Illi ed the progress of each colony as it

nois. Waite, C. J., announced the dectsion, dis- emerged from its first struggle with the
“ The Relation of Counsel and Client," No. 69. The Twin Lick Oil Company of West missing the writ of errorfor wantof jurisdiction , wilderness and savage foes. - Legal Trials

Virginia v . William Marbury. Theargument of on authorityofSt. Clairy kwingston 18 Wall., 1 of theDulchPeriod, in New YorkSun.

one on " Office Practice, " and one on thiscause was commmenced by J. D.McPher- 1 628, and Moore v. Robbins, 18 Wall., 588 .

STATE,

morrow .

.

SPIRATOR .

tiff.

one on

66
on
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We have received the following opin- payee hereof shall, at his own expense, ob- depositions ofMcDonald and Lynch , husband's deed to complainant.Such

ion through the courtesy of the law firm tain a release ofanapparent right of dower and the latter swears that the record of being the case, the substance and essence

that exists in the person of Margaret Pea- title showed it. of the transaction require nothing more.
of BONNEY, FAY & GRIGGS, of this city :

cock on some of the lands for which this note They further swear that their counsel In no just sense is there any apparent

SUPREME COURT OF MICHIGAN. isgiven as partpaymeut,or said apparent informed them that in truth Mrs. Pea- right on accountof Mrs. Peacock , and it

right of dower shall otherwise cease to exist. cock had no right of dower because she would be very absurd for a court to say

OCTOBER TERM, 1875. JAMES SEMPLE. lived out of the State, but that she had that complainant ought not to have his

GEORGE LIGARE V. JAMES SEMPLE and others.
John LYNCH.

an apparent right, and Lynch testifies money until something which does not

John S. McDonald . "
Appeal from Delta.- In Equity.

that the want of her signature to the exist is made to cease to exist. The

“ $ 3,000. Escanaba, Delta Co. , Mich ., deed was the circumstance which pro- equity depends upon the existence or

1. Defendants purchased of complainant a March 22, 1867. On or before the first duced the apparent right. non -existence of the thing, and not

chase price two conditional notes,secured bymort day of August, 1869, for value received, McDonald further testifies that the upon fruitless subtleties.

gageon the lands; by the conditions of the notes, we jointly and severally promise to pay condition was added because the ques There are other considerations spring.

onewas notto become due and payable until the to theorder of George Ligare the sum of tion of dower was a subject of doubt ing from equitable analogies which lead

apparentright of dower" existing on someofthe three thousand dollars, withinterest at amongthem all, andthat the course to the samefinal conclusion , butthe case

lands, or until "such " apparent right of dower seven per cent. per annum from date. adopted was taken to enable the matter does not require their presentation.

should otherwise cease to exist" ; and the other
The amount of money called for in this to be then closed up, and to allow until We cannot assent to the notion advanc

complainantshound dearup", une ves and take noteshallnot be payableuntilthe said Ligare the notes should be due to clearupthe ed by the learned counsel for defendants,

titles standing against the lands. Held , that the shall, at his own expense, clear up the taxes record. He says, “ all ,we expected was that it is incompetent to find in this suit

courtinesconsequityed oupanookatadiesietece atha and tax till.8 standingagainstthelands for forthem to give usa perfect title with a that Mrs. Peacock hasno shadow of right

substance of the transaction, and only require which this note is given in part payment. record that was clear. Didn't expect to inasmuch as she is not a party. It would

suchperformance of the conditions as would give JAMES SEMPLE. quibble about little and unnaturalthings; have been irregular to have joined her

the defendants a lair, marketable title. Held , fur
Join LYNCH .

ther, that the court would look into the facts of
wanted a title that was good to keep or as a party in this case in order to raise a

the case to see if there was any real or " apparent John S. McDonald ." good to sell.” litigation with her on this matter. Cham

right of dower" at the time the notes were given , Some time after these obligations were Lynch says “ all parties agreed there berlain v. Lyell,3 Mich . , 448 ; Merchant's

and would not require complainant to obtain a given , and prior to August, 1869, com wasan apparent right of dower which Bank and Thompson, 55 N. Y., 7 ; Lewis

2. Under thestatutesofMichigan,a woman who plainant claimed that, in truth, Mrs. existedin Mrs Peacock. All we wanted v. Smith , 9 N.Y., 502.

resides with her husband out of the State atthe Peacock had no right of dower when his was to be satisfied that we had a good , And yet we have a complete case be
time the husband alone conveys lands within the deed was given todefendants, and that fair title ; wewanted the records to show tween complainantand defendants, andState, has no contingent orinchoate right of dower

inthe lands so conveyed , and the facts being con . the payment of the $ 8,000 was not right this." Semple says, the phrase, appar- the point concerning Mrs. Peacock's

ceded, she has no " apparent right of dower . ly subject to be deferred on account of ent right of dower, meant, as I under- right is as between such parties directly

a foreclosure suitin a case like this, for the pur any right in her. The defendants, on stood , when Mr. Ligare made histitle raised , and if as betweenthemthecourt

pose of litigating her supposed inchoate right of theother hand, insisted that payment clear, the note was to be good . To make is powerless to decide, the consequence

dower, nor were there any other legal proceed could not be required of them until what the title clear Mr. Ligare wasto get Mrs. must be that no judicial settlement as

ings open to complainant as between him and they called her apparent right was, in Peacock to sign the deed or to clear it regards the rightsof the actual litigants

4. There being no right of dower, nor “ apparent some way, released or removed; and, up in some other way . The word appar, can everbe had.

right"at the time of the transaction : Held, that subsequently , the precisetime not ap- ent was put there to cover a supposed The difficulty suggested would be the

the failure of complainanttoobtain a release was pearing, they offered $ 13,000 on the ob. right which mightexist.” same in principle if in a separate pro

5.Held ,that in determining the question ligation, but subject to the proviso that The fair deduction from the defend- ceeding against Mrs. Peacock she had

whether the tax.titles were extinguished , the it should be made to appear, by abstract ants' explanation , is that they were to be been finally adjudged to be without right.

court must act upon the evidence given ; would

not speculate upon possibilities, but determine
or otherwise, that the conditions appen made satisfied that Mrs. Peacock had no Because in such a state of things the

from the evidence: and il, upon the proof, any ded to the obligations had been carried right ofdower,and satisfied that the state adjudication would have to be introduced
tax- titles that were standing against the lands out.

oftherecord did not imply that she had. here when she is not a party . As the
at the time of the transaction appeared to be ex

Finally, the two securities remaining Accepting this view they were bound case is constituted with all the governing

complainant or otherwise, they must be consid unpaid, thecomplainant,on the 20th of to be satisfied on reasonable evidence, facts admitted ,thestatute decides, and

6.One who is a tenant,in common with others, June, 1872, filed this bill toenforcepay: and arenotat liberty to close their eyes thereisnoroomforargument,noroom

of lands, can acquire no title adversely to his co ment, by foreclosure, and also to subject against law and fact, and arbitrarily in- forquestion asbetween these parties,a

tenants,' by buying the lands for taxes levied the lands for taxes alleged to have been sist that they are notsatisfied . contrary opinion would require the court

thereonwhilehe was such co-tenant. Nor will paid by complainant to protect his mort. It is noticeable that Ligare tried to get to insist upon the bringing in of the as

any title in suchthird persons adverseto his co gage security. Mrs. Peacock_to give a release and that signor of a mortgage in a fareclosure by

tenants. The threemakers of the mortgage and she refused. That she could not be com- the assignee when the admitted facts con

7. Held,that the purchase by complainant of of theforegoing instruments weremade pelled to make such a paper is too plain clusively demonstrate that in point of law

with his interest in the lands, prima facie cut off defendants, and with them werejoined for argument, and we are not aware of the assignment is absolute and complete.

all prior tax-titles, and a cleared up'suchprior the other parties, in character ofsubse- any legal proceeding open to Ligare to Upon the whole we think no defense

titles,so as to satisfy the condition of the second quent purchaser incumbrancers,or other make it less apparent that she has any is made out on this record against the

8. Where the condition had notbeenentirely per .
wise . right. claim based on the obligation given for

formed before the filing of the bill, but complain All answered, and set forth , as final When defendants' counsel informed eight thousand dollars.

ant appeared on the hearing to bethenable and groundof defense, thatthe conditions themshe had no right at all they were We next come to the resistance made

reasonable time to do such things as were found attached to the obligations had not been certainly correct. The facts were all un- to the foreclosure in respectto the obli

still undone, on which performance he should be performed, and hence, that no part of derstood. This is admitted. Anditwas gation entered into for the payment of
allowed to foreclose his mortgage. the money had yet fallen due. just as certain in view of those facts that the three thousand dollars of the pur.

Opinion by GRAVES, J. Proofs were taken, and , the cause com no contingent right remained outstand - chase money. The restrictive clause of

On the 22d of March, 1867, the coming on upon final hearing, the court be- ing on her account, as it would have that obligation declared that the money

plainant d eded to defendants, Semple, low dismissed the bill, and complainant been if it had been known she had died should not be payable until the payee

Lynch and McDonald, the undivided appealed . in the life - time of her husband. should , at his own expense, clear up the

one- half of certain described parcels of On the hearing, in this court, the cause The precise point was not directly in taxes and tax titles standtng against the

land, situated in the counties of Delta, was elaborately argued on the part of judgment in Pratt v. Tefft, 14 Mich . , 191 , lands, for which the instrument was giv

Menominee and Marquette, the area of complainant, but was submitted by de- but it was strongly intimated. It was en in part payment,

the whole parcels being more than sev- fendants on a printed brief. The basis there held that in case a woman should This is not very plain or definite. The

enteen hundred acres. At the same of the defense was combated on differ- reside here with her husband at the time end to be accomplished was the clearing

time, complainant and his wife being ent grounds, but it is not deemed need of his conveyance, and thereafter should up, and in what thatwas to consist the

separate and respective owners of other ful to examine all the propositions made. move away,and reside abroad at thetime parties did not explain if there was any

tracts in the same counties , amounting The defense to the obligation for $ 8,000 of his death, she would lose all right of distinct notion on the subject in their

to more than three thousand three hun may be first considered , and it seems dower in land so conveyed , and this was minds. No mode of action was suggest

dred acres, joined in deeding them also scarcely necessary to say that this court, put upon the ground that the statute ed , and we can only suppose that the

to the same parties . The agreed pur called on to administer the doctrines of contained a negative implication against course was meant to be left to Ligare's

chase price for the transfers was $ 42,000, equity in a case of this nature must look | any right in her in case of her non-resi- discretion.

and of this sum $ 32,000 was to be secur at the essence and substance of the tran - dence at her husband's death . Admit . The parties were mutually eager to

ed by the personal obligations of the action and endeayor to guard against ting this construction to be correct, the trade, and the oral testimony given by

grantees, and their mortgage on the any construction likely to infringe any legislative purpose is much plainer to the defendants, who made the bargain

premises. Of the undivided half-in- settled principle of the court . withhold the right in case she resides with complainant,tends to show whatwe

terest mentioned, the most of it had It is well in approaching the question abroad when her husband conveys. The should infer withoutit, that nothing un

been deeded to complainant May 28, to notice somewhat the positions occu- estate he has once absolutely conveyed, fair or technical or unreasonable was in

1864, by Elijah Peacock and wife and pied by the parties and also some other he cannot be seized of at his death, and tended or expected . All were business

one Joseph Peacock, the latter being facts. The complainant desired to sell the woman, if a non-resident, is only al- men and disposed to act upon practical

married , but his wife not having joined the real property interest in question, lowed a right of dower in lands of which business principles . No sharp advantage

This fact that Mrs. Peacock was not a and the three defendants were anxious her husband dies seized . was thought of, nor any overreaching

party to the deed to complainant was to buy it . The purchase price was It is true, he may become seized anew contemplated.

known when the latter deeded to the agreed upon, and this was considered or rather ofa new estate in the same The three defendants were seeking to

three defendants, and at the same time fair if the defendants received what they lands, and may die so seized , but in such secure the fair marketable title in the

it was also understood that there were bargained for. The money specified in case the second seizin and estate would undivided half of numerous tracts, and

outstanding tax titles against some por- this obligation is a portion of that price, not be identical with the first but sepa- against this interest there were many

tions of the land .
and if withheld is so much taken there- rate and distinct,and any right of dower traces more or less distinct of tax inter

In this state of things, and after some from . If it is withheld whilst the de - as regards the last would have no legal ests. They well understood that this

parley respecting Mrs. Peacock's real fendants hold a title free from legal ob- connection whatever with the first. If was not an unusual thing, but common

and seeming rights, and concerning the jection , it is in effect so much forfeited to the woman is a non -resident at the time experience in regard to lands throughout

tax titles, the particulars of which may them out of the consideration. They her husband conveys absolutely, and di . many parts of the State , and especially

be waived for the present, the securities are allowed to retain a large amount of vests himself entirely of his seizin and in lumber and mining districts and in

for the $32,000 purchase money were complainant's property without compen- estate, there can be nothing for the right the region where the lands in question

drawn, executed, and delivered , and two sation. What complexion does the trans- of dower to attach to. lie. They also knew that quite common

of the personal obligations were framed action wear in regard to any right in de She is a non -resident and the estate ly indications of standing tax interests

as follows :
fendants to withhold this $ 8,000 ? The and seizin are gone, and the same estate are really fallacious and liable to be dis

" $ 8,000. Escanaba, Delta Co., Mich . , restriction does not touch the existence and seizin can never return . sipated by examinations and inquiry .

March 22, 1867. On or before the first or justness of the debt. It looks mere Mrs. Peacock then , in fact, had no They were likewise aware that itsome

day of August,in the year 1869, for value ly to the postponement of payment, and right of dower. The circumstance show- times happens that marks exist of an

received, wejointly and severally prom- the impediment named is an outstanding ing she had none was known. One of old tax sale, and yet the holder can

ise to pay to the order of'George Ligare apparent right of dower in Mrs. Pea- defendants swears that the record dis- not be found. As it was, time was lack

the sum of eight thousand dollars, with cock . When the three defendants made closed it. She had no apparent right in ing for investigation. Under these cir

interest at seven per cent. per annum the obligation, they well knew that any proper sense, and of course no right | cumstances the arrangements in ques

from date, it being understood by the payers Mrs. Peacock was a resident of Illinois subject to be released. There was as ab- tion were made, and it should be con

and payee of this note that the sum of money and not of this State at the time her solutely no more appearance of a right strued and applied in an equitable spir

to be paid by this note, or any part thereof, husband deeded to complainant. This on her account, than there would have it . To enforce it in any extreme sense

shall not become due or payable until the is shown by the answer and by the been if she had died the day after her would be harsh and unreasonable, and
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cleared up

would disappointwhat we must think to was called and sworn for defendants, ceedings in the three counties for a num
TO ATTORNEYS.bave been the true purpose . If the that S. Q. Perry and Elijah Peacock ,who ber of years,have not been considered.

judgment of the court comes short of seem to have bid in several parcels, for They reach a great way beyond the

what the defendants consider right, it different years, acted, in so doing, for cause , and the decision now called for

must be remembered that the terms Joseph Peacock, and that in substance does not imperatively require their solu The Trust Department of the Illinois

they dictated in the paper on being ap- and effect their purchases were his pur- tion, Trust and Saviugs Bank was organized to

plied to the subject matter, are greatly chases. The complainant was entitled to fore

wanting in clearness and precision . [ The courthere reviews condition of close on account of the first obligation , supply a want of long standing in the

It can hardly be imagined that if suc- the severalparcels upon which tax ti- and he appears to be now inasituation West. A responsible Corporationwhich,

cessful in getting a good marketable ti- tles were claimed to be outstanding at to meet the requirement in the restrict- unlike individuals, does not die, but has

tle, one notliable to bedefeatedon ac- the time of the conveyance from com- ive clause of the second. Hewas, appar: perpetuity ; which will receive on de

count of prior taxes, the defendants plainant to defendants, with the follow- ently, notin such situation when the bill

were still to be excused from paying the ing result :
was filed. posit moneys of Estates, or in litigation

purchasemoney. The parcels numbered 1 , 2, 4 , 6 , 7 , 8 , 9, Under the circumstances, and by an- awaiting settlement, orwhich , fronı any rea

The stipulation as to taxes and tax 10 , 11 , 12, 13 , 14, 15 , 16 , and 17 , had been alogy to the rule in cases of specific per- son , cannot be invested or loaned on fixed

titles was framed expressly to apply to purchased by one C. W. Butler, at sun . formance, which allows relief if the par- time, and receive and execute trusts, and in

such as were then standing against the dry tax sales, before conveyance by com- ty is able to make a good title before

interestfor which the note was givenin plainant,and Butler had sincethen quit- final decree (3 Par. on Con , 381 and vest money for estates, individuals and

part payment,and whatever signsthere claimed to complainant,who offeredto notes, last ed. Foy on Sp. Per., 2 Am. ed ., corporations.

were of taxes or tax titles, if in fact the turn over the interest acquired from But- p. 413, 88 871 , 872, 873), it appears to me All deposits in trust department of the

taxes or tax titles so suggested were not ler to defendants. Held sufficient. that complainant should have reasona. Illinois Trust and Savings Bank draw 4 per

then standing against the property, they The parcels numbered 1, 3, 4 , 5, 8 , 11 , ble time to cause to be transferred to his

were not made subject to beclearedup. 12,19,20, 21 ,22, and 23,had been purº mortgagors, subject to his mortgage, the cent. interest, and are payable on five days

And if without theaidof defendants, chased for taxes of 1859, and some other Ball tax title interest hereinbefore men notice. Negotiable certificates are issued

any taxes or tax titles which were stand years prior to complainant's conveyance, tioned , and reasonable time for himself when desired . Deposits in Savings De

ing at the time complainant deeded , by S. Q. Perry ; but the court held , un to transfer to his mortgagors, subjectto partment draw 6 per cent. interest upon

bave been since extinguished or been derthe proofs, that the purchasesmade his mortgage, the tax title rights and in

made to be not standing against thein- inthe name of Perry were really the terestswhich he obtained from Butler the usual regulations.

terest deeded, they have been cleared purchases of Joseph Peacock , who was, by the deed or deeds mentioned ofMay The bank is located at 122 & 124 Clark

op within the spirit of the ransaction. at the time of acquiring such tax titles, a 24th , 1872, and such as he obtained by Street ; has a paid- up cash capital of

If anyremain still outstanding, though part owner of the land ; that Peacock the deed or deeds from the State men. $500,000, and surplus of $ 25,000.

subject to complainant's control, they and complainant, being tenants in com- tioned of April 22d , 1873 , and such as he

ought to be considered in shaping the mon at the time, and Perry's purchase acquired by the deed or deeds from But DIRECTORS :

disposition of the case . being the purchase of Peacock , the pur- ler, referred to , of September 24th , 1870,

All of these matters mustbe decided chase was, in effect, a payment of the and those he got by the deed or'deeds W. F. COOLBAUGH, JNO. B. Drake,
L. B. SIDWAY,

upon the evidence given . If upon the tax , as against complainant, and not an from Walton of June 8th , 1872, and by

ANSON STAGER,

C. M. LINDGREN,
proof, it turns out that any indicated acquisition of an interest. Page v. Web- deed or deeds of April , 1873, as Walton's

Dr. N. S. Davis,

JNO. McCaFFERY,
taxes or tax titles were not standing ster, 8 Mich., 263 ; Butler v. Porter, 13 assignee, and those he obtained by the

R. T. CRANE,

against the land , giving the proof on the Mich . , 292. Therefore, no tax title in- deed or deeds of June 10th , 1872, on ac
WM. H. MITCHELL, Isaac WAIXEL,

Geo. STURGES, Theo. SCHINTZ,
subject its due bearing and operation , terest was outstanding at the time of count of theBishop purchase.

then , for the purpose ofthis case, such | filing the bill , on account of the Perry In case these transfers are made , I
JOHN CRERAR, H. G. POWERS,

indicated taxes or tax titles must be con- purchases. think he should be allowed to foreclose
0. W. POTTER.

sidered as out of the way . And if, upon Complainant and Joseph Peacock had, on account of both obligations, but ought OFFICERS :

the proof thus construed and applied it before the sale by complainant, bid off not to recover interest on the second

appears that any which were standing certain of the landsfor taxes of various subsequent to the first day of August,
L. B. SIDWAY, JNO. B. DRAKE,

Prest. 2nd V. Prest.

against the deeded property have, since years, and Elijah Peacock, brother of 1869.

the deed , been extinguished or caused Joseph Peacock , had bid off some. The In case of failure to make, or cause to H. G. POWERS , Jas. S. GIBBS,

to be not standing,through other means greater part of them had been so bid off be made, these transfers, then I think
V. Prest. ( 9.34 ) Cashier.

than the defendant's, they must be con- while the parties held the lands as ten his bill should stand dismissed as to the

sidered for the purpose of this case as ants in common, and all of them had , second obligation,butwithout prejudice. TRKE

"RUSTEE'S SALE.-WHEREAS, JAMES L. Mo

Keever and Mary A. , his wife, by their certain

since such purchases, been conveyed by In either event he should be allowed to trust deed , dated the first (1st) day of June. A. D. 1874,

We cannot speculate upon possibili- the two Peacocks and complainant to foreclose, as to the first obligation , for and recorded in the recorders office of Cook county

ties. We can only deal with the issues defendants. Held, therefore, that no tax principal and interest .
unto theundersigned , William C. Ives,for the purpose

in the case upon the evidence given in titles were outstanding on account of The claim on account of subsequent for thesum of fifteen hundred dollars, in said trustdeed

the case, and we must look at this evi- these purchases. taxes, paid, as was said, to protect the set forth , the following described premises, situated in

dence according to its nature and apt. Theparcels numbered21 , 22, 23, 24, 26, mortgage, is understood to be waived.If the county of Cook and State of Illinois, to wit :

ness. There may be something beyond 27, 28, and 29, were sold for taxes ofsun- not, there would be much difficulty in nine (9), in block one (1), in Cleaverville addition to

the record, but we cannot assumethat dry years to various per:ons prior to the drawing any distinct line between tax the caprtlenne quarter of Rection three :), township
there is. We may as well in any other sale by complainant. Since complain matters of that sort, relating to the un thirty -eight ( 38 ) north, range fourteen ( 14 ) , east of the

case as in this, step aside and conjec- ant's conveyance, the same parcels had divided halfin question, and thoseneed. Itrusts specified meand created by said trust" Leed, to

ture a state of things not disclosed to us. been sold for taxes of several years ,and ful to meet the necessities of the restric- which reference is hereby made.

It :
And whereas,default has been made in the payment of

: eems best to enter into some de- complainant had acquired the title of tion in the obligation . saidnote, both ofthe principal and interest,whichsaid
tails even at the risk of being tedious. the purchasers at such sales, and offered I : the court below had decreed for default still continues ,

T.

[ A review of the several conveyances in his bill to turn them over to defend complainant on the eight thousand dolor said promissory note,has applied totheundersigned

here made sets forth : ants . The court say " these later pur- lar demand, I should have thought dif.
to sell thesaid premises and otherwise to execute the

That, January 28th , 1856, Joseph Pea- chases are presumptively sufficient to ferently from what I do now upon the Now, therefore, public notice ishereby given , that I ,

cock and wife deeded to complainant cut off the purchases by White and oth question of costs. As the case is situated, William C.Iver,as trustee named in said trust'deed,in

the undivided one half of a portion of ers, and clear up the taxes and tax ti- I am of opinion that the decree of the the said trust deed, will, on Thursday, the sixth (6th )

the lands claimedtobe affected by the tles,andthe theory ofcomplainant's Circuit Court should be reversed, and day of January ADdoo,at het voorlockening in

tax titles : case is understood as contemplating that that a decree should be entered here in Adamsstreet,ofthe courthouse situated at the south

That, Oct. 28th , 1862, Joseph Peacock use of them .” conformity with the views here stated , east corner ofLasalle and Adams streets, in the city of

deeded to Elijah Peacock the undivided The parcels numbered 30 and 31 had and allowing complainant the cost of the highest and best bidder, for cash ,the said premises

halfofa portion of those contained in been purchased by different persons for both courts, and that the case should be hereinbefore and in said trust deed described and all

the above mentioned deed , together with taxes of severalyears, but later tax titles remanded for further proceedings. tion of the said James L. McKeever and Mary A. MC

others, also claimed to be covered by tax had been purchased by one ofcomplain D. H. Ball, Marquette, Mich., and C. Keever therein ,
Chicago, Dec. 3d , 1875 .

titles :
ant's counsel, which were offered to be C. Bonney, Chicago, for appellant .

WILLIAM C. IVES, Trustee .

That, May 28th , 1864, Elijah Peacock turned over to defendants. Held suffi Hughes, O'BRIEN & SMILEY , Grand 0. R.BROUSE ,

and wife and Joseph Peacock deeded to cient to presumptively cut off all former Rapids, Mich ., for appellees. Attorney , 83 Clark Street,

complainant the undivided half of all the titles.
ESTATie ishereus Riventoall personshavingclaimslands not deeded to him before :

The court concludes the opinion as TR
"RUSTEE'S SALE . -MAGDALENA ZAREMBA

and Anthony B. Zaremba ,of the city of Chicago , and demands against the estate of Mary McNulty.

That, Dec. 14th , 1866 , Joseph Peacock follows :]
deceased , to present the same for adjudication andst

county of Cook and State of Illinois,by their certain tlenient at a regular term of the county court of Cook
and wife and Elijah Peacock and wife This examination doubtless might inust deed ,datedFibruary 19th,1874,and filed for record county , to be holden at the court honse, in the city of

conveyed by warranty deed , to the de- have been greatly abridged, and proba- 1875, and recorded in book 313 of records, on page 409,
Chicago , on thethird Monday of February, A. D. 1876 ,
being the 21st day thereof.

fendants, Semple, Lynch & McDonald , bly withadvantage. But the natureof conveyed to the undersioned,as trustee,lots 13.14. 15 Chicago. December 3d . A. D. 1875 .

the undvided half of the lands owned the case induced me to think it safer to the east half of the northwest quarter of section 24,
FANNIE MONULTY, Executrix .

jointly, by the Peacocks and complain . set out descriptions and repeat dates , township of NR.13,east of 3rd P.M. to secure the
MORAN, ENGLISH & WOLF .

ant, which included all thelands against statements, and explanations, than to or four hundred dollars, payable one year after date Attorneys, N.W. corner Adams and LaSalle Streets .

which defendants claimed there were attempt a shorter and less tedious course .

outstanding tax titles : and As it is , the view shows, not of course
And

whereas, elaulthas been madein thepaymentof ESTATE OF JAMESKILLEEN,DECEASED.-No

and demands against the estate of James Killeen ,That, March 22d, 1867 , complainant with the certainty of demonstration, not applied to me as such trustee, to sell said premises to deceased , to present the same for adjudication and set:

andwife, by deed of warranty , conveyed in a way to exclude possibilities, but puv suid note and interest thereor:

tlement at a regular term of the County court of Cook

Now , therefore,inpursuanceof the power in me vest county , to be holiden at the court house in the city of

to the same defendants the undivided with such degree of moral certainty as ed by snid trust derd, I shall sell the said premises, at Chicago, on the secondMonday of January, A. D. 1876,

balf of the same lands, and received the the case admits of, such reasonable cer public auction , for cash to the highest bidder on Wednes- being the 10th day thereof.
day , the 12th day of January . A. D. 1876. at one o'clock Chicago, Noveniher 24th, A. D. 1875.

$ 3,000 obligation above set forth for a tainty as is afforded by such proofs as in the afternoon of said day, at the southeast corner of THOMASCLARKE, Administrator.

part of the purchase money. ]

havebeen put in , and on which a deci . the court house square,in the city of Chicago, being the MORAN Exolisu & WOLF, Attys.

The lands to which the restriction in sion must be based , if any decision is all right, title, equity of redemption, and homestead

it relates comprise twenty -three parcels made.
rights of said grantors, their heirs and assigns therein.

WOODBRIDGE & BLANKE,

Chicago. Dec. II , 1875 .

in Delta county,three in Menominee,and First - That, as to several parcels, no FRANK NOWAK , Trustee. ESTATI
STATE OF JOHAN JACOB SCHMIDT, DECEAS

ED . - Notice is hereby given to all persons having

eight in Marquette county. taxes or tax titles were standing when M. F , HEENAN ,

In tracing them , it will be most con the mortgage was made.
Schmidt. deceased , to present the samefor adjudication

venient to follow the plan of complain Second - That, as to others, there were CHANCERICANOTICE: - STATE OF ILLINOIS, and rettlementat a regular term of the County court

county of Cook , ss. Superior court of Cook county .
of Cook county , to be holden at the court house , in the

ant's counsel , and number them from prima facie tax title interests outstand December term , A.D. 1875. Michael Eugleman, Simeon city of Chicago,onthe third Mondayof February A.

one to thirty -one, giving to number six- | ing atthat time, butwhich were

D. 1876 , being the 21st day thereof.
Bahcock , and E. Nelson Salling, vs. James Bradbury

clear
and Charles W. Weyl. - Mechanic's Lien .

Chicago, December 9th, A.D.1875.

teen four parcels. Following this arrange- ed up" before the bill was filed. Affidavit of the non -residence of James Bradbury , one
LORENZO C. HOMMES.

Administrator, with the will annexed.
ment, the parcels numbered from one Third - That, as to others still , there of the defendants above named, having been filed in the

WOODBRIDGE & BLANKE, Attye.

to twenty , inclusive, lie in Delta ; from were prima facie outstanding tax title notice is herebygiven to the said James Bradbury, tlut

twenty-onetotwenty-three, inclusive, interests which are now susceptibleof petition for mechanicalnatihedetefore filled Chen ESTAOTLEe is Hereby HIVECAR persone having Einimo

in Menominee, and the remainder in being “cleared up” by proper transfers cery side thereof, and that a summons thereupon issued and demands against the estate of Johın Garrity , de.

Marquette. by complainant and his counsel. Mr. returnable on the first day of the term of the Superior

ceased , to present the same for adjudication and settle

ment at a regular term of the County court of Cook

Before proceeding, however, with this Ball, and that, without such transfers, court ofCook county.to beheld at the court honse in county , to be holden at the court honse, in the city of

list, it is proper to premise that it ap- tax titles will be still standing.

Chicago, in said Cook county , on the first Monday of Chicago, on thethirdMonday of February A. D. 1876,
December, 1875, as is by law required , and which suit is being the21st day thereof.

pears, from the evidence,and especially Some strong objections to the defense, still pending .
Chicago , December. A.D. 1875 .

JOHN J. HEALY, Clerk . GARRITY. Administratrix .

by the deposition of Joseph Peacock,who I and going to the validity of the tax pro M. F. HEENAN , Compltg. Solr . AVERY & COMSTOCK, Attys . 12-17

trusts created by said trust deed .

11-14

11-16

10-15a

Attorneys, No. 108 Dearborn Street ..

12-15

claims and demands against the estate of Johan Jacob

Attorney .

12-178

MARGA

13-16
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TRUSTEES The Lok of CEO.S.DANIEL.CAL IA

WHERRAS,BENJAMINP: HINMAN. BY HIS JOAN P. AHRENS ,
WHEREAS, LORENZO R.

TRUSTEE'SSALE
certain deed of trust, dated the fourth day of No Attorney , 103 LaSalle Street.

Smith conveyed to me in fee simple , as trustee , as BurpeeandGeorgeW. Burpee, of the county of

vember, A. D. 1874, by him duly executed , acknowl
Cook and State of Illinois , on the first day ofDecember,hereinafter set forth , by dred dated April 8th , 1873,that

TRUSTEE'S SALE.-WHEREAS, JAMES RYAN,
edged and delivered,on the lith day of December, A.D. TRUSTof thecity of Chicago , in the countyofCook and

parcel of land in Cook county , State of Illinois . to wit : 1874, executed , acknowledged and delivered to the un.

1874, and filed for record in the recorders office of Cook The west half of the southeast quarterof the north

State of Ilinois, by his truet deed , dated the twenty:

dersigned , mortgagee, their certain mortgage deed of

county . Illinois , on the 11th day of December, A.D. 1874,
wert quarter ofsection five ( 5), in townshipthirty -eight the date aforesaid ,and filed for record in the recorder's

and duly recorded therein in book 384 of records, on
eighth day of October, A. D. 1873 , and filled for record ( 38) north , range thirteen ( 13) east of the third princi
on the fourth day of February , A. D. 1874 , in the re

office of Cook county , Illinois, on the 16th day of De
page 548 did convey unto the undersigned , as trustee . cember, 1874,andduly recordedin book 365 ofrecords,

corder's office of said Cook county, and recorded therein
pal meridian,to secure the payment of the promissory

all the following describedlot, piece, or parcel of land
note of said Smith , of even date with said deed, in the

in book 311 of records. on page 386 , conveyed to Henry

on page 599 , by which said mortgage they did grant,

situate in thevillage of Blue Island , in the county of sum of twelve thousand dollars, payable to the order bargain,sell and convey unto the undersigned .Oscar
Waller, as trustee, the premises hereinafter described,

Cook and State of Illinois, to wit :
of Sparrow M. Nickerson,three years from date there W. Cady , of Champaign county , Illinois , the following

The east half of the sonthwest quarter of section
tosecure the payment, as therein specified , of three cer of, with interest atthe rate of eight per cent. per an described real estate, situate in said county of Cook, Illi

thirty ( 30 ), township thirty -seven ( 37 ), north range
tain promissory notes made by the said James Ryan , num , payable annually , said note given for the purchase nois, to wit :
bearing even date with said trust deed , payable to the

fourteen ( 14) east of the third principal meridian. Also
order ofHenryH.Walker, in one, twoand three years

price of the premises hereinbefore described , which Lot fourteen (14 ), in block twenty-six ( 26 ), in Irving

the north twenty - five ( 25 ) acres of the west half of the deed was recorded in the office of the recorder of said Park, being a subdivision of the southeast quarter of

southwest quarter of snid section thirty (30 ) , township
respectively from the date thereof, at his office in Chica section fifteen , township forty, range thirteen,eastof
go , Illinois :

Cook county in book 224 of records, on page 545.
said notes being for the sum of five

and range aforesaid , excepting , however, theright of
And whereas, said deed was upon trust that in case of the third principal meridian, and the north half ofthe

hundred sixty - six and 66-100 dollars each , and bearing
way of the Chicago, Rock Island and Pacific Railroad

default in payment of said note and interest 'at ma nortbeast quarter of section twenty -two (22 ), samo

Company over said first mentioned tract of land ,to interest at the rate of eight per cent . per annum , paya turity , it should be lawful for the grantee therein , as
ble annually ; which said notes were afterwards duly

township andrange, to secure the payment of ono

secure the payment of three certain promissory notes of
indorsed bythe said Henry H. Walker, and were given

trustee , to sell and dispose of said premises, at public promi-sory note , of even date therewith , by the said

even date with paid trust deed made by said Benjamin P.
auction , for cash , to the highest bidder, at the north parties to the undersigned , Oscar W. Cady, for the sum

Hinman, for the sum of fifteen thousand eight hundred
for purchase money for the said premises hereinafter door of the building then in use as a court house in the of ( $ 1,873.09) eighteen hundred and seventy -three and

described .
and thirty-seven dollars and ninety -six cents ( 15,837.96 )

city of Chicago , in the State of Illinois, four weeks'
And whereas, it was, ameng other things , provided in

09-100dollars, with interestat ten per cent. per annum ,

each , and each of said notes payable in one, two and three previous notice of such sale having been given of the
said trust deed , that in case ofdefault in the payment of

payable annually , due in three years from the date

years from the date thereof, respectively ,and each of said time and place of such sale, by advertisement in the

said potes, or either of them , oranypartof principal or

thereof, payable at the banking officeof Gardner, Cur

notes bearing interest at the rate of eight per centum per interest due thereon, then , on the application of the legal
Chicago Legal News, and to make and execute a deed tiss & Burpee, Urbana , Illinois .

annum payable annually , and each payable to the order to the purchaser. And whereas, it is provided in said mortgage, that if
ofErnstUhlich , Christian Krugerand John Sorgenfrei,

holder of said notes, it should be lawful for said trustee
And whereas, said deed was upon further trust, that

to sell and dispose of said premises at public auction , at

default in the payment of said note be made,either of
trustees and executors of the last will and testament incase of default in the payment of said note, or the principal or interest, according to the tenor and effect

of Ludwig Kruger, deceased .
either door of the court house, in the city of Chicago in interest to accrue thereon ,as aforesaid, then the whole thereof, then the wholeof the principaland interest se

And whereas, it is, in and by the terms of said trust
the State of Illinois, for the highest and best price the of the principal sum of said note , and the interest to the cured bysaid note shall thereupon , at the option of the

deed, among other things provided , that in case of de.
samewould bring in cash , thirty days' notice of such

timeofsaleshould at once ,at the option of thelegal

Bale having been first given in one of the newspapers
said Oscar W.Cady, becomeimmediatelydueand paya

fault in the payment of the said promissory notes and
holder of said note, become due and payable , and that ble, anything in said mortgageor note to the contrary

interest or either , or any part thereof, according to the
published in said city ofChicago : to adjourn such sale

froni timeto time,and for such time as may be thonght
the said premises might be sold in themanner and with notwithstanding ; andthesaid Oscar W.Cady, his legal

tenor and effect ofsaid notes, or in case of the breach of the same effect as if the said indebtedness had matured .

expedisnt, and to make and deliver tothe purchaser at
representatives or attorney , after having advertised

any of the covenants and agreements in said trust deed
And whereas, default was made in the payment of the

such sale a good and sufficient deed of conveyance for the
such sale 30 days in a newspaper published in Chicago,

contained , then ,on theapplication of the legalholderof
two installments of interest which fell due on said note and by postingup written or printed notices in the

said promissory notes, or either of them , it should be premises sold . on the 8th days of April , A.D. 1871 and A.D. 1875 , respec
And whereas, it was further provided in said trust

county where said prenaises are situate,may sell said

lawful for the undersigned to sell and dispose of said
premises , or any part thereof, and all right and equity

premises , and all right, title , benefit, and equity of
deed , that if default shouldbemade in the payment of tively,!And whereas, the legal holder of said note has elected ofredemptionof the said Mary L. Burpee and Georgo

redemption of the said Benjamin P. Hinman , his heirs
said notes or interest as aforesaid , the whole of said to declare the principal sum thereof due and payable W.Burpee, their heirs, executors, administrators or

and assigns therein , either in mass or in separate par
principal of said promissory notes and the interest to the by reason of such default, and has madeapplication to assigns therein , at public vendue, to the highest bidder,

cels,astheundersignedmightprefer, at public auction,
time of sale should, at the option of the legal holder of the undersigned to execute the trustsand powers of

said notes become due and payable, and said premises
for cash , upon the premises, at the time appointed in

at either ofthe doors of any building which might be said deed , to make the money , principal and interest,
such advertisement, and to make, execute, and deliver

occupied or used as a courthouse , in the city ofChicago,
might be sold as if the said indebtedness had suatured .

due on said note.
And whereas ,default has been made in the payment

to the purchaser deeds for the conveyance in fee of the

in the State of Illinois , or on said premises, for the high
Now , public notice is hereby given that I, L. C. Paine

of the principal of the first two of said promissory notes,
premises pold , ad apply the proceeds of such sale to the

est and best price the same will bring in cash , thirty
Freer, trustee, etc. , will, in pursuance with said powers expenses of sale , and to the paymentof said note, ren

days'previous noticeof such sale having been givenby
and of the interest on all of said notes from the date and trusts and said applicationsell, at public auction, dering overplus, if any, to the said mortgagors.

publication, once in each week , for four successive
thereof, the whole amount now due on said notes being for cash , to the highest bidder , at the most westerly of And whereas, default has been made in the payment

weeks, in the Chicago Legal News, or in any newspaper
the sum of sixteenhundredand ninety -nine 95-100 dol the two north doors on Adams ktreet of the building ofall theinterest dueon said note, and the undersigned,

at that time published in suid city ofChicago; to adjourn lars, with interest thereon
atthe rate of eight per cent. now used as a courthouse in Baid city of Chicago ,stand Oscar W.Cady , having elected to declare , and has de

such sale frointime to time ,and forsuch timeas might be
per annum from October 28th , A. D 1873. ing on the southeast corner of Adams and LaSalle streets

And whereas, the legal holder ofsaidnotes has elected
clared , the whole of said note , both principal and inter

thought expedient, and to make, execute , and deliver to
to declare the whole ofsaidprincipalof said promissory

onthe tenth day of January, A. D. 1876, at ten o'clock est, due and payable, by reason of such default.

the purchaser orpurchasers at such salo, goodand suffi
in the forenoon of said day , all or such portion of saidnotes , and the interest thereon , to be due and payable ,

Now , therefore, public notice is hereby given , that, in

cient deed or deeds ofconveyance for the premises sold , parcel of land as may be necessary to make the money pursuance of the provisions of said mortgage, on Thurs
andout ofthe proceeds of surh sale ,after first paying and applicationhavingbeen made to thesaid trustee by due on said note , the principal sum and the interest to day, the 20th day of January, 1876 , at the hour of ten

all costs ofadvertising and sale, commissions, attorney's
the day of sale .

der and according to the provisions of said trust deed ,
o'clock A.M. of said day, upon the premises aforesaid ,

fees, and all other expenses ofthis trust, and all moneys L. C. PAINE FREER , Trustee. at IrvingPark , in said Cook county, Illinois, I shall
advanced for taxes and other liens or assessments, with

for the purpose of paying said indebtedness and costs of
Chicago, December 11 , 1875 . 12-15 sell for cash , at public vendue, to the highestbidder , the

the interest thereon, to pay the principal and interest
proceedings.

premises in said mortgage described . and all the right

on said notes.
Now , therefore, public notice is hereby given , that I

andequity ofredemption of the said Mary L. Burpee

And whereas, it is further provided in said trust deed ,
shall sell at public auction , for cash , to the highest and

, to TRY
TRUSTEE'S SALE.-WHEREAS, BENJAMIN L. and GeorgeW.Burpee, their heirs, executors and ad

that in case of default in the paymentof said promis
Honore and Laura V. Honore, his wife, of the city ministrators or assignstherein .

sory notes , or either of them , or interest , as aforesaid,
of the court house on Adams street, in the city of Chi of Chicago , in the county of Cook and State of Illinois, Dated December 8th , 1875 .

or of a breach of any of the covenauts or agreements in
cago in the State of Illinois, at eleven o'clock A, M. , on by their trust deed , dated the eleventh day of March , A.D.

12-16 OSCAR W. CADY, Mortgagee.

said trust deed contained, the whole ofsaid principalof
Wednesday, the 12th day ofJanuary,A.D. 1876 ,thesaid 1872, and filed for record on the thirteenth day of March ,

said promissory notes, and the interest thereon to the
premises, to wit : A. D. 1872, in the recorder's office of said Cook county ,

time of sale ,may at once, at the option of the legal
Lot thirty -seven ( 37 ), inWalker's subdivision of all and recorded therein in book 68 of records, on page 11 ,

G. GILBT. G'BONS,

holder thereof, become due and payable , and the said
that part lying north of Blue Island avenue of block

Attorney , 49 MajorBlock.

premises be sold , in the manner and with the samo ef

seven ( 7 ), of Laughton's subdivision of the west half of hereinafter:described, to secure the payment as therein A Driven, that theundersigned, administrator of the

fect as if the said indebtedness had matured .
the northwest quarter of section thirty ( 34 ), township specified of a certain promissory note, made by H.H.

estate of Justus F. Harwood , deceased, in pursuance of
And whereas ,defaulthasbeen made in the payment of thirty -nine (39 )north, range fourteen (14) east of the Honore, bearing even date with said trust deed , for the

both principal and interest due on the firstmentioned of
third (34 ) principal meridian , in the city of Chicago, sum of fourthousanddollars , payable to the order of F. an order ofthe County court of the county of Cook, in

thesaid promissory notes, to wit : the onedue in one year
county of Cookand State of Illinois , together with all

the State of Illinois , in a certain cause in said court
A. Hoffman , cashier, four months after the date thereof,

from thedate thereofandalso default has been made in
the right, title , benefit and equity of redemption of the with interest at the rate of ten per cent. per annum .

pending, wherein the undersigned , as such administra

the paymentof the first installmentofinterestdue on each
said James Ryan , his heirs and assigns therein . And whereas, it was , among other things provided in

tor , is petitioner , and Elvira W. Harwood , Martha

of thesaid two othermentioned promissory notes,and said
Chicago, Dec. i1th , 1875 . said trust deed , that if default should be made in the Crafts, Judith M.Graves,Fordice M. Harwood. Theron

principaland interest still remains wholly due and un
HENRY WALLER, Trustee. payment of the indebtedness secured by said trust deed , D.Harwood , and Norman V. Elithorpe, are defendants,

paid ; and the legal holders of the said notes,to wit: the
JOHN P. AHRENS, Atty. for trustee . 12-16

whether of principal or interest, on the day on which
will,onWednesday theeleventh day of January, A. D.

trustees and executore aforesaid , having elected to de
the same should become due and payable , it should be 1876 , at the hour of one o'clock , P. M. of said day, sell ,

lawful for the said trustee to sell and dispose of the said
upon the premises. the following described real estate ,

application to the undersigned, the trustee in said trust

to wit :
premises, and all the right title , benefit, and equity of

the city Chicago, county of Cook and

deed named , and requested him , as such trustee, to sell

Lot fourteen (14) , in block one ( 1 ) , in Flournoy's re
State of Illinois, by his trust deed, dated the sixth day

redemption of the said Benjamin L. Honore and Laura
subdivision of Jones & Patrick's addition to Chicago ,

and dispose of said premises under the power in said
V.Honora, their heirs and assigns therein, atpublicof August, A. D. 1873, and filed for record on the seventh

trust deed and for the purposes therein stated .
auction , at either door of any building which might be

being a subdivision of that part of the east half of the
day of August, A. D. 1873, in the recorder's office of said

Now, therefore, public notice is hereby given ,that in
southwestquarter,and of the west one and thirty seven

Cook county , and recorded therein in book 303 of rec
occupied as a court house in said city of Chicago, as

pursuance ofsaid trust deed ,and byvirtue ofthe power

one-hundredths (1 37-100)) chains of the southeast quar

ords, on page 139, conveyed to Gwynn Garnett , as trus
should be specified in the notice of such sale, for the

and authority tome granted in and by the same, I , the

ter of section eighteen ( 18 ), in township thirty-nine (39) ,

tee. the premiseshereinafter desci ibed, to securethepay:
highest and bestprice the same would bring in cash ,at

undersigned , will, on Thursday, the 13th day of January,

north of range fourteen (14 ), east of thethird principal
ment of three certain promissory notes, made by said

least twenty days' public notice having been previously

A. D. 1876 , at the westernmost door of the two north

meridian , lying northwesterly of the Southwestern
Daniel Callaghan , bearing even date withsaid trust

given of the time and place of such sale, by advertise

doors of the building now used as a court house, situate

Plank Road , and beingin said county of Cook, and State
deed , payable to the order of Edward C. Waller, one of

ment in one of the newspapers published in said city of

on the southeast corner of Adams andLaSalle streets ,

of Illinois , to the highest bidder, for one - fifth in cash
said notesbeing for the sum ofsix hundred dollars, pay

Chicago, and to make, execute and deliver to the pur

in the city of Chicago , in the State of Illinois , at the

and the balance ofpurchase price upona credit of twelve
able in one year after date thereof ; the other two notes

chaser at such sale a good and sufficient deed of convey

hour of ten o'clock A. M. of that day, will sellat public being for the sum of eight hundred dollars each , paya
ance for the premises sold ,and to adjourn such sale from months, the purchaser to give his note bearing ten per

auction for the highest and best price the same will

cent. interest perannum ,withgood personalsecuritytimo to time at his discretion .
ble respectively in two and three years after date there

bring in cash , all and singular the premises above and
And whereas, default has been made in the payment and a mortgage upon the premises, for the payment of

of : all of said notes bearing interest at the rate of eight such balance .
in saidtrustdeed described, and all the right, title, ben . per cent.per annum , payable annually at the office of

lebtedness, and interest thereon froinof said principal DICKSON E. GRAVES,

efit and equity of redemption of the said Benjamin P. said Waller, in Chicago, which said notes were after.
July 1 , 1873, beingalso due andunpaid , the whole amount

Hinman , his heirs or assigns therein ,

Administrator of the Estate of Justus F. Harwood , de

wards duly indorsed by said Edward C. Waller, and were
now due being the sum of four thousand dollars , with

ceased.

Dated Chicago . November 11th ,A. D. 1875 . given forpurchase money for the said premises herein
interest thereon from July 1 , 1873, at the rate of ten per

G. GILBT. GIBONS, Atty. 12 15p

12-15 FREDERICK W. FORCH , JR . , Trustee . after described .
cent . per annum .

Andwhereas, it is among other things provided in said
And whereas,application has been made to the said

- , trustdeed, that in case ofdefault in the payment ofsaid
trustee , by the legal holder of said note , to sell said

Notice is hereby given to all persone having claims. .

notes or either of them , or any part of principal or in premises under and according to the provisions of said and demands against the estate of John M. Counter,

September 21st , A. D. 1870, and filed for record in the terest due thereon , then ontheapplication of the legal
trust deed , for the purpose of paying said indebtedness

office oftherecorrerof Cook county, Illinois, on the

deceased , to present the same for adjudication and set
holder of said notes , it shall be lawful for said trustee to and costs of proceedings.

23d dayof September, A.D. 1870, and recorded in book

tlement at a regular term of the County court of Cook

sell aud dispose of said premises, at public auction , at
Now , therefore, public notice is hereby given that I county , to be holden at the court house, in the city of

618 of deeds, on page 337, did convey to mein fee the shall sell at public auction, for cash , to the highest and
either door ofthe court house, in the city of Chicago, in

landhereinafter described, for the purpose of securing

Chicago, on the third Monday of February, A. D. 1876,best bidder, at the north door nearest to LaSalle street,
the State of Illinois, as may be specified in the notice of being the 21st day thereof.

the payment of the promissory noteof the said Nicker such sale , for the highest and best price the same will
of the building occupied asa court house on Adams

gon , given for purchase money for the saidland , bear .

Chicago, December 10th , A. D.1875.

bring in cash , thirty days' notice of such sale having
street , in the city of Chicago, Illinois, at twelve o'clock ,

ANTON NEUMAN , Adminislrator.
ing even date with the said deed for the sum of $ 34,238, been first given in one of the newspapers published in

noon, on Wednesday, the fifthday of January, A. D.
G. G. GIBONS, Atty . 12-178

payable to the order of Matthew Laflin in five years said city of Chicago ; to adjourn such sale from time to
1876, the said premises , to wit :

from the date thereof, with annual interest at 8 per time as may be thought expedient, and to make and de
Lots four ( 4 ) , five (5) , and the south half of lot three

STATE OF JAMES A. HAHN , DECEASED,

cent., and whereas the said original trust deed and the (3),in subdivision of west one acre of lot eight (8) 01 ESTA
liver to thepurchaser at such sale, good and sufficient Notice is hereby given to all persons havingclaims

record thereof were afterwards, on the 9th day of Octo deed of conveyanc for the premises sold .
Lavinia & Co.'s subdivision of the south quarter of the and demands against the estate of James A.Hahn, de

ber, A. D. 1871 , totally destroyed by fire , and thereupon And whereas, it is further provided in said trust deed ,
northeast quarter of section ten (10 ), township thirty: ceased , to present the samefor adjudication and settle

the said Nickerson did execute and deliver to me a that in case of default inthe paymentof said promis
eight (38 ) north , range fourteen (14), east of the third ment at aregular term of the County court of Cook

duplicate of such original trust deed , which was filed
13d) principal meridian , in the county ofCook and State

sory notes or interest as aforesaid , the whole ofsaid prin .
this day for record in the said recorder's office, and

County , to be holden at the courthouse, in the cityof

cipal of said notes and the interest to the time ofsale ,
of Illinois , together with all the right, title ,benefit and

Chicago , on the third Monday of February, A. D. 1876,
whereas there is due to the said Matthew Laflin the shall, at the option of the legal holder of said notes be equity of redemption of the said Benjamin L. Honore being the 21st day thereof.

gum of $ 17,624.62, and interest thereon at ten per cent. come due and payable, and the said premises may be
and Laura V. Honore. their heirs and assigns therein.

Chicago, Dec. 10th , A. D. 1875.

from November 25th , A. D. 1874, for the principal and sold as if the maid indebtedness had matured .
12-15 JULIUS ROSENTHAL , Trustee . F. P. HALL and

interest on said note and for the taxes advancedby him And whereas , defanlt bas been made in the payment H. S. HAHN , Executorg.

on said land, and he hasdirected me to proceed to en of the principal of the first two of raid notes , and of the HOLDEN & MOORE , G. G. GIDEON , Atty . 12-178

force the provisions of said trust deed , to make the sum interest on all of said notes from the date thereof , the Attorneys, 152 Dearborn Street,

80 due. EDWIN F. BAYLEY,

Andwhereas ,it wasand is provided in said original twenty-twohundred dollarswith interestthereon atthe ty, Superior Court of Cook County De Allorney .

and duplicate deeds, that if default shouldbe made in rateof eight per cent. per annum , from August 6, A. D. cember Term , A. D. 1875. Orville E. Atwood vs. Rus

the payment of the suns secured as aforesaid , that then
1873 .

sel Cole and Katie G. Cole . Scire facias to foreclose a State of Illinois , county of Cook, 89.

I should be empowered to sell and dispose of the said And whereas, the legal holder of said notes bas elect mortgage .
jor court of Cook county . John A. Tyrrell ant George

lands and all the right. title, benefit and equity of re edto declarethe whole of said principal of said notes Affidavit, that Katie G. Cole, one of said defendants, Scoville, complainants , vs, Robert C. Thompson, Emily

demptionofthe saidNickerson, hisheirs and assigns and the interest thereon tobedueand payable,and ap hath gone out of this State, and, on due inquiry , cannot Thompson , Margaret M. Turner, in her own right and

therein, at public auction, for thehighest and bestprice plicationhavingbeenmadeto the said trusteeby the be found within this state, and that the place ofher as administratrix of the estate of Thomas J. Turner , de

thesamewould bring in cash , at the place hereafter
legal holder of said notes, to sell said premises under residence is at present at Cambridge, in Washington ceased ; Thomas E. Turner , Louisa Turner, Jane S.

named , and on the notice hereby given .
and according to the provisions of said trust dee 1 for county , in the State of New York, and that upon dili. Hair, Samuel G. Hair , Alida Putnam , James E. Put

Now , therefore, in pursuance of the powers in me the purpose of paying said indebtedness and costs of gent inquiry, any other place of her residence cannotbe nam , Jane Armstrong, and Thomas C. Moore, defend

vested by said deeds, I hereby give notice that on the proceedings.
ascertained , having been filed in the office of the clerk ants.- In chancery .

14th day ofJanuary next, at ten o'cloek A.M. , at the north Now , therefore , public notice is hereby given that I of said court,
Notice is hereby given , that by virtue of a decree of

door nearest Lasallestreet of the presentcourt house of
shall sell at pnblic auction , for cash to the highest and Notice is hereby given to said Katie G. Cole , that the sale made in the above entitled cause at the November

Cook county, on the corner of Adams and LaSalle best bidder , at the north door nearest to LaSalle street, said Orville E. Atwood , heretofore sued out of the term of the Superior court of Cook county , the under

streets , in Chicago, I shall sell, at publlc auction ,to the
of the court house on Adams street, in the city of Chi clerk's office of said court, a writ of scire facias , to signed , as trustee nained in the deed of trust described

highest bidder, for cash ,allthose parcels of landsitu cago, in the State of Illinois, at eleven o'clock A , M., on foreclose a mortgage, which was executed byRussel in thebill of complaint filed in said cause , and asspecial

ated in the county of CookandStateof Illinois and Tuesday the eleventhday of January, A. D., 1876,the Cole and the said Katie G. Cole to the said Orville E. commissioner appointed by said decree, will , at ono

known and described asthe undivided one-balf of said premises ,to wit:
Atwood , which said writ of sciro facias was returnable o'clock in the afternoon , on the fourth day of January.A,

the northeast quarter of section five (5) , and the Lot number twenty -two ( 22 ), in the subdivision of to the December term , A. D. 1875, of said court, at the D. 1876, on the premises in said decree and hereinafter

undivided one -half of all that part of the south block number one (1 ) , of Samuel J. Walker's Dock Ad court house, where said court is held in the city of Chi described , offer for sale and sell at auction , to the highest

east quarter of section five ( 5 ), which lies north of dition to Chicago, being a subdivision of all that part cago, in said Cook county ,
bidder, for cash , sub - lot number twoof William E. Mort

the centre of the Illinois&MichiganCanal(excepting lying
northof theWest Branch of the South Branch of Now , unless you , the said Katie G. Cole, shall person imer and George Tapper's subdivision of lots five and

or reserving the waters of said Canal and a strip of land the Chicago river ofthe east half ofsection number thirty ally be and appear before said Superior court at said six , and the west twenty feet of lot four, in J. B Walk

90 feet wide lying north of said canal ) and theindivided (30 ), township thirty-nine (39 ) north , range fourteen (14), court house, in said city , on the first day of a term er's subdivision of the west half of block sixty-two, in

half of the east half of the southwest quarter of section
east of the third principal meridian , in the city of Chi thereof, to be holden at said court house in said the Canal Trustees' subdivision of section seven , town

five ( 5), (excepting and reserving the canal and wat.

ers and a stripof land 90 feet wide on each sidethereof,)

cago, Cookcounty, and State of Illinois , togetherwith city, on the first Monday of February, A. D. 1876, ship thirty-nine, north range fourteen ,cast ofthethird

all the right, title ,benefit and equity of redemption of and plead to the said writ of sciri facias, or set principalmeridian , situate in the city of Chicago , coun .

and theundivided half of all that part of the east half the said DanielCallaghin , his heirs and assigns therein . up a defense thereto , the said court will proceed to ty of Cook and State of Illinois.

of the northwest quarter of section eight (8) , which lieg Chicago , December 11, 1875. Chicago, Dec, 11 , 1875 .

north of the centre of said canal, ( excepting and re

give judgment, with costs, for such sum a9 may be due
GWYNN GARNETT, Trustee. by said Russel Cole and Katie G. Cole , upon the mort

GEORGE SCOVILLE ,

Herving such canal and its waters , and a strip 90 feet JOHN P. AHRENS , Attorney for Trustee. 12-16 gage upon which the said writ of scire facias issued . Trustee and Special Commissioner,

wide on the north side thereof, all of said lands being And the mortgaged premises, namely : EDWIN F. BAYLEY , Complts. Solr. 12-15

situate in township , thirty -eight ( 38 ), north of range The north half of the east half of the southwest quar

thirteen (13), east ofthe3d P. M., and all the right, title,

benefit andequity of redemption of the raid Nickerson,
Notice is hereby given to all persons having claims

his heirs and assigns therein , and will apply the pro anddemands against

theestato of Henry H.Taylor, | (37) north, in range thirteen(13),eastotherhiaseren. ESTATie isher
HILIP BAYER , DECEASED.

ceeds as is in said deeds directed .

deceased, to present the same for adjudication and settle - cipalmeridian ; also , all that part of the west half of and demands against the estate of Philip B. Ayer, de
ment at a regular term of the county court of Cook coun the southwest quarter of said section twenty -two ( 22 ), ceased , to present the same for adjudication and settle

Dated December 11th , 1875.

LYCURGUS LAFLIN, Trustee, etc.

ty , to be holden at the courthouse ,in the city of Chicago lying east of the Calumet Feeder, as the same was lo ment at a regular term of the County court of Cook

cated and existed at the date of said mortgage deed ,
on the third Monday of February , A. D. 1876, being the

county , to be holden at the court house, in the city of

SLEEPER & Whiton, Attys.
12-16

21st day thereof.
which was August 1st, A.D. 1872, snid lands being in Chicago, on the third Monday of February , A. D. 1876 ,

Chicago, December 8th , A. N. 1875 .
said Cook county, will be sold to satisfy any judgment being the 21st day thereof.

HENRY F. EAMES,
the said Orville E. Atwood may recover in said action . Chicago, December 7th , A.D. 1875 .

HENRY W. KING and Chicago, II., Dec , 14th , 1875.
JOHN M. AYER and

Wholesale and retail , ALBERT KEEP, Executors. JOHN J. HEALY, Clerk. EDWARD E. AYER, Executor

At the LEGAL NEWS Office . WALKER, DEXTER & SMITH, Atty.
12-178 HOLDEN & MOORE, Pir's Attys.

13 ASAY & HIRST, Attys. 12-178

TiNickerson, by his certain trust'deed bearing date

COMMISSIONER'S AND TRUSTEE'S SALE --

1

LEGAL BLANKS,

1

254



CHICAGO 105LEGAL NEWS.

CHICAGO LEGAL NEWS.

STATES .

decree of condemnation had been open- ofthe circuit court next ensuing. Such follows that if a decree confirming the

ed and that a portion of the property being the fact the better opinion is that sale was necessary it was entirely com

libeled had never been condemned by thesupposed defect is now wholly im- petent for the circuit court to pass such
SATURDAY, DECEMBER 25, 1875. any subsequent decree, moved the court material. a decree. ( 1 Stat. at Large, 85. )

to set aside the default against him, and Suppose, however, it is otherwise, still 6. Such proceedings under the config

for leave to file his claim and answer. the court here is of the opinion that the cation act in question are justified as an

Hearing was bad on the motion, and the decree of the circuit court ought not to exercise of belligerent rights against &

The Courts. court ordered that the purchaser of the be reversed for a defect of form in the public enemy, and are not in their na

property should be made a party to the process which is amendable by the ex . iure a punishment for treason. Conse

rule. Burbank, the purchaser, accord. press words ofan act of Congress, uuless quently , confiscation being a proceeding
UNITED STATES SUPREME COURT. ingly appeared and filed an exception to it appears that the alleged defect may distinct from ,andindependent of the

No. 27. - OCTOBER TERM, 1875. the rule, that his rights as purchaser have injured the complaining party or treasonable guilt of the owner of the

THOMASJ. SEMMES,Claimantof six lots ofground, couldnotbe questioned in such a form that he would have been prejudiced if property confiscated,pardon for treason

plaintitf in error, v . TuE UNITED of proceeding, and offered in evidence the defect had been amended .
will not restore rights to property previ

the deed of the marshal and the decree 2. Nor is it correct to suppose that ously condemned and sold in the exer

In error to the Circuit Courtof the United Slates for of condemnation, together with thewrit legal proceedings against the property cise of belligerent rights, as against a
the District of Louisiana. of venditioniexponas. Both parties were of therespondent were dismissedby the purchaser in good faith and for value.

CONFISCATION - OPENING DECREE - RIGHTS again heard, and the court, on the fif amnesty proclamation, or that the am- | (Miller v. U. 8., 11 Wall., 267 ; Contisca

OF PURCHASER - EFFECT OF PARDON ON teenth of April , in the same year, over
nesty,proclamation provided for the res tion Cas ., 20 Id., 92 ; Gay's Gold, 13 Id. ,

ruled the exceptions of the purchaser toration of all rights of property to per- 351.)

PROCEEDING – PRESIDENT'S PROCLAMA- and set aside the default of the respond sons engaged in the rebellion . On the By the seizure ofthe property the dig.

TION. ent, and granted him leave to file his contrary, the proclamation referred to trici court acquired jurisdiction to pass

1. POWER TO AMEND . - That the alleged prelim. claim and answer. contains the express exception “ as to the decree of condemnation. All of the

inary detect is one of form , and that the power to Leave to that effect having been grant- property with regard to slaves " and " in proceedings prior to and in the sale of

amend all process retornabletothe Circuit Courted , the respondent filed his answer, al- cases of legalproceedings under the laws the land were regular and the assump

is vested inthat court as fully as it is in the su
preme Court. leging his ownership of the property , oftheUnited States.” ( 15 Stats .at Large, tion of power by the district court, near

2. REVERSING DECREE.-- That the decree of the the insufficiency of the allegations con- 700.)

Circuit Courtought not to be reversed for adetained in the libel, and denied that the
ly three years subsequently, to restore

Suffice it to remark that a decree of the land, was wholly unauthorized and

tect of form in eodes process w bicbois amendable by president ever authorized the seizure of condemnation in due form of law was was clearly error. Nor did the opening

3 Effect OF AMNESTY PROCLAMATION.- That it his property, and averred that he had entered in this case nearly two years and of the decree as to the two lots, not own .

is not correct to suppose legal proceedings against been pardoned by the president, and a half before the amnesty proclamationed by the respondent, afford any justifi

the ainnesty proclamation ,or that the ann nesty that he was included in the general am . was issued , which shows to a demon - cation for the action of the court in re

proclamation provided for the restoration of all nesty proclamation. Proofs were intro - strationthat theproperty in controver- storing the residue of the property , as it

rights of property to persons engaged in the re: duced , and the court, on the twenty- sy in this case falls within the exception is settled law that a judgment may be

tains the express exception as ** to property seventhof June, following, entered a containedin thatproclamation, which is good inpart andbad in part -good tothe

with regard to slaves, and in cases ot legal final decree, dismissing the libel and re- allthatneed be said upon that subject. extent it is authorized by law and bad

4. Tue Decree IN THIS
CASE .- Thatthe decree storing the property to the respondent, 3. Sufficient appears in the record to for the residue. ( Bigelow r. Forest, 9

in this case was entered belore the amnesty proc. upon the payment of all costs.
show that the decree was never opened Wall . , 339 ; Day v. Micou, 18 Id . , 156 ;

lamation, and was not affected by it. Proper steps were taken , in behalf of except for the special purpose of allow: Ex parte Lange, 18 Id ., 163.)

5. JURISDICTION. – That complete jurisdiction of

this cause was vested in the Circuit Court byvir- theUnitedStates, to sue outa writof ing the trueownerof thetwo specified Much discussion of the special pardon

tue of the writ of error, and the Circuit Court error, andthe causewas by theUnited lots tofilehisclaim and answer to that is unnecessary,asit contained the pro

having reversed the second decree of the District States removed into the circuit court, part of the libel, as authorized in the vision that the respondent should not

should have been coassedby the subordinate where thedecree of the district court written stipulation signed bythe dis- " by virtue thereof” claim any property

court, and if a decree confirining the sale was was in all things reversed,and a decree trict attorney. Argument to show that or the proceeds of any property ihat had
necessary, it was competentfor the Circuit Court entered in favor of the United States the true owner of those lots, without been sold by the order, judgment, or de

LaPROCEEDINGS Under Act - PARDON —That that thedecree of condemnation origin : such consentinwrittng, would have cree of a court under theconfiscation

such proceedings under the confiscation act in ally pronounced by the district court been remediless, is unnecessary, and it laws of the United States. Authorities

question are justified as an exercise of bellig: stand and remain in full force and effect, is equally certain that the court could to show that a pardon may bespecial in

erent rights against a public enemy,and are not and that the salemade by virtue thereof not open thedecree three years after it | its character or subject to conditionsand

quently confiscation being a proceeding distinct do stand confirmed . Whereupon the was entered for any other purpose than exceptions are quite unnecessary, as they

from and independentof the treasonabie guilt of respondent sued out a writ of error and that specified in the written stipulation , are very numerous and are all one way .

the owner of the property, confiscated , pardon removed the cause into this court.
for treason will not restore rights to property, pre

and the record shows that it never was Decree of the circuit court is affirmed .

viously condemned and sold in the exercise of Certain formal errors are assigned as attempted to be opened for any other

belligerent rights rs againsta purchaser in good follows, which will first be considered : | purpose. Viewed in the light of the

faith and for value. - ED. LEGAL News. )

Mr. Justice CLIFFORD delivered the cuit Court to theDistrict Court was made assignment of error in that regard is ut .
1. That the writ oferror from the Cir- actual facts disclosed in the record, the UNITED STATES SUPREME COURT.

opinion of the court. No. 33 --OCTOBER TERM , 1875.
returnable on the first Monday of De- terly destitute of merit.

Proceedings in rem were instituted in cember, instead of the first Monday in 4. Properties condemned as forfeited WILLIAM H. SCUDDER, plainiff in error, u . THB

the District Court, on the seventh of November, as it should have been ; and to the United States under the aforesaid
UNION NATIONAL BANK, of Chicago .

August, 1863, under the confiscation act because the writ of error was not return act ofCongress become the property of In error to the Circuit Court of the United Stales for
of the seventeenth of July in the same able in accordance with the order allow- the United States from the date of the

the Northern District of Nuinois .

year, against certain real property of the ing the same, nor according to the cita- decree of condemnation . ( 12 Stat. at ACCEPTANCE OF BILL BY PAROL - WHAT

respondent, which proceedings resulted, tion . Large, 591 , sec. 7. ) OVERNS AS TO ACCEPTANCE - WHAT

on the fifth of April, 1865, in the con 2. Errors affecting the merits are also Judgment of forfeiture was rendered
AS TO PAYMENT.

demnation of the property described in assigned , as follows: ( 1) That the Pres- in this case on the fifth of April , 1865 ,
1. MATTERS BEARING UPON EXECUTION.-That

the libel. On the eleventh of the same ident had,by his proclamation of amnes and the land in question became from

month a writ of venditioni exponaswas ty, dismissed all proceedings against that date the propertyoftheUnited ration and vallity of a contract,are determined

issued , commanding the marshal to sell any person or his property , engaged, or States, and it may well be contended by the law of the place where the contract is

the property, on the eighteenth of the in any manner implicated , in the rebel that from that time it could not con . 2. MATTERS CONNECTED WITH ITS PERFORMANCE .

samemonth ; butthe marshal did not lion. ( 2) That the originaldecreehav. cern the respondent whether the pro. Thatmatters connected with the performanceof

sell the same on that day , for the rea - ing been opened the property ofthe ceedings of the marshal in selling the a contract are regulated by the law prevailing at

son , as appears by his return , that the respondent could not be sold at all , as same were regular or irregular, as the ti- the place of performance.
3. MATTERS RESPECTING THE REMEDY. -That

best price bid atthe time and place of there was nosubsisting decree of con- tle to the land was lost to him when it matters respecting the remedy,such as thebring,

the sale did not amount to two - thirds of demnation . ( 3 ) That the sale to the became vested in the United States . He ing of suits,admissibility of evidence , statutes of

the appraised value ofthe property, and purchaser was null because it was not nowcontends that the sale is null,be limitation, depend upon the law of the place

for the reason stated the marsbal with made on the day specified in the writ of cause it was not made on the day named 4. THE LAWIN ILLINOIS . - That there is no stat.

drew the property from sale and again venditioni exponas." (4 ) That the circuit in the writ of venditioni exponas, to which ute of that State requiring an acceptance of a bill

advertised the same for sale, as directed court had no authority to confirm the the United Statesmake answer thathe ofexchange tobe in writing or that prohibits a pa:

by the prior order of the court. sale to the purchaser. ( 5) That the spe- cannot be heard to raise that question , | SupremeCourthold that a parol promise to accept

Two lots of land were embraced in the cial pardon as well as the amnesty pro as his title was divested by the decree a bill is an acceptance thereof.

libel and the decree of condemnation clamation entitle the respondent to a of condemnation ; but it is not necessa
5. CONTRACT TO ACCEPT IN THIS CASE. - That

contract to accept in this case was not

which , in fact, were not the property of restoration of his property in case the ry to rest the decision upon that ground, only made in Illinois, but the bill was thenand
the respondent. Accordingly the true sale by the marshal is null and void. as it is well-settled law that the marshal there actually accepted in Illinois, as perfectly as

owner of the same in the meantime, to 1. Evidently the alleged preliminary in the exercise of a sounddiscretion, its face and signed thereto the nameof his firm .

wit, on the second of May, 1865, filed a defect is one of form , and it is equally mayadjourn the sale in such a case to the contract to acceptthe bill was not to be per

petition in the same court, setting forth clear that the powerto amend ali pro- another day, andthe court is of the opin- formed in Missouri. It had already by the prom .
his right to the two lots in question , and cess returnable to the circuit court is ion that the circumntances disclosedin ise been performed in Mlinois. The contract to

pay was to be performed in Missouri, but that

stating that they were improperly ad- vested in that court as fully as it is in the record were of a character to fully was a different contract from that of acceptance.

vertised for sale by the marsbal, and the supremecourt, and the express pro justify the marshal in the course which - ED. LEGAL News.

prayed thecourt to open the decree to vision is that the supreme court may al- he pursued. (Blossom v.Railroad, 3 Wall , Mr. Justice Hunt delivered the opinion

allow him to assert his title . low an amendment of a writ of error 209; Collier v. Whipple, 13 Wend. , 229 ; ofthe Court.

Consent in writing to that effect hav- when there is a mistake in the title of Requa v. Rea, 2 Paige, 339.) It is not necessary to examine the

ing been given by the district attorney, the writ or a seal to the writ is wanting, 5. Beyond doubt the original decree question whether a denial of the motion

the court subsequently entered a decree or when the writ is returnable on a day of the district court was eomplete and to set aside the summons can bepresen

opening the decree of condemnation for other than the day of the commence. correct, and it is doubtless true that the ted as a ground of error on this hearing .

the purpose of enabling the petitioner to ment ofthe term next ensuing ; and by decree of the circuit court reversing the The facts are so clearly against the mo.

submit to the court his claim to those the true construction of the provision second decree of the district court and tion that the question does not arise.

lots, as evidenced by the proofs on file. upon the subject the same power of adjudging that the first decree of the dis Nor does it become necessary to ex

Pursuant thereto the court, on the thir- amendment is vested in the circuit and trict court should stand and remain in amine the question of pleading, which

ty - first of May , in the same year, ren- district courts in all cases where the full force and effect would have been suf. is so elaborately spread out in the re.

dered judgment restoring those two lots process is returnable in those respective ficient without any decree confirming cord . The only serious question in the

to the intervenor, as claimed in his courts. ( 17 Stats. at Large, 197 ; Hamp- the sale by the marshal, but even if the case is presented upon the objection to

petition. ton v . Rouse, 15 Wall . , 686.) decree confirming the sale be regarded the admission of evidence, and to the

Such correction of the decree of con . Grave doubts are also entertained as an act of supererogation, it cannot charge of the judge .

demnation having been made , the re whether the supposed error would avail render invalid what would have been Upon themerits, the case is this : The

turn of the marshal shows that he sold the respondent, even if no such act of valid without it . plaintiff below sought to recover from

the residue of the lots condemned , in Congress had been passed , as it appears Complete jurisdiction of the cause was the firm of Henry Ames & Co., of St.

pursuance of the second advertisement, that the copy of the writ lodged with vested in the circuit court by virtue of Louis, Missouri , the amount of a bill of

to E. W. Burbank, for the amount speci- the clerk of the district court was cor the writ of error, and the circuit court exchange, of which the following is a

fied in the record, and that he paid the rect, and that the transcript of the rec . having reversed the second decree of copy, viz :

money over to the clerk of the court. ord of the case was actually made out, the district court, might “ proceed to “ S8, 125.00 . Chicago, July 7. 1871 .

On the fourth of March , 1868 , the re- returned, and filed in the circuit court pass such decree as should have been Pay to the order of Union National

spondent having first suggested that the before the commencement of the term I passed ” hy the subordinate court,and it | Bank eight thousand one-hundred and

LAW

made.

the
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tions, in respect to the mode of their signed thereto thename of his firm . The rupt, made a settlement with him just |dent of the International Bank, was in

106

twenty.five dollars, value received , and tion, or whether days of grace are al ant was informed of the sale and that his ders to the assignee all property or ad

charge it to the account of lowed , and to what extent, is differently son had drawn an order on him for$125, vantage received under such preference.

LELAND & HARBACH. held in different States . The law of Mis- to which he answered it was all right ; I think in the light of these sections,

“ To Messrs. Henry Ames & Co. , St. souri , where this draft is payable, deter- he afterwards found the interest partly inasmuch as judgment has been entered

Louis, Mo.” mines that question in the present in- paid and the evidence of payment in- in favor of the assignee, in the suit

By the direction of Ames & Co. , Leland stance. dorsed upon it in the handwriting of the brought against Kiefer & Heck, and the

& Harbach had bought for them and, on The time, manner, and circumstances defendant. These circumstances were fraudulent preference clearly establish

the 7th day of July, 1871 , shipped to of presentation for acceptance or protest, proper and legal evidence from whlch ed , they are debarred from proving their

them at St. Louis 500 barrels of pork, and the rate of interest when this is not spe- the jury might infer an acceptence." claim . The assignee has been compelled

gave their check on the Union bank to cified inthe bill , ( Young v. Harris, 14 B. It is a sound principle of morality, to seek the aid of the court to recover

Hancock , the seller of the same, for Munro, 556 ; Parry v. Ainsworth, 22 Barb., which is sustained by well-considered the advantage sought to be obtained by

$ 8,000. 118 , ) are points connected with the pay- decisions, that one who promises an- these creditors; they contested his right

Leland & Harbach then drew the bill nent of the bill, and are also instances other, either in writing or by parol , that to recover, and being defeated have con

in question and sent the same by their to illustrate the meaning of the rule, that he will accept a particular bill of ex. structively made themselves a party to

clerk to the Union bank (the plaintiff the place of performance governs the change and thereby induces him to ad- the fraud, and the locus pænitentiæ has

below ) to be placed to their credit. The bill . vance his money upon such bill, in passed ; the payment ofthe judgment is

bank declined to receive the bill unless The sameauthor, however, lays down reliance upon his promise, shall be not a compliance with the terms of sec

accompanied by the bill of lading or the rule that the place ofmakingthe con- held to make good his promise. The tion 5,084 .

other security. The clerk returned and tract governs as to the formalities neces- party advances his money upon an origi Although in case of actualfraud a pre

reported accordingly to Leland & Har- sary to the validity of the contract. ,, (p. nal promise, upon a valuable considera- ferred creditor might prove for a moiety,

bach. One of the firm then directed the 317). Thus, whether a contract shall be tion, and the promissor is, upon princi- he can do so only when he has fulfilled

clerk to return to the bank and say that in writing, or may be made by parol , is a ple, bound to carry out his undertaking the requirements of section 5,084 and

Mr. Scudder, one of the firm of Ames & formality to be determined by thelaw of Whether it shall be held to be an ac made a surrender of the advantage ob

Co. (the drawees ), was then in Chicago the place where it is made. If valid ceptance, or whether he shall be sub tained by the preference. In this case

and had authorized the drawing of the there the contract is binding, although jecied in damages for a breach of his there is no actual fraud, and if these

draft ; that it was drawn against 500 bar- the law of the place ofperformancemay promise to accept, or whether he shall claimants had surrendered their advan

rels ofpork that day bought by Leland require the eontract to be in writing. be held to be estopped from impeaching tage before suit, and perhaps before

& Harbach for them and duly shipped to ( Dacosta v. Hatch , 4 Zabriskie R., 319 ). his word , is a matter of form merely: judgment, proof would have been allow

them . The clerk returned to the bank So when a note was indorsed in New The result in either event is to compel ed of their whole debt .

and made this statement to its vice-pres- York, although drawn and made payable the promissor to pay the amount of the The right of these creditors to prove

ident, who thereupon , on the faith of the in France, the indorsee may recover bill with interest." ( Townley v. Sumdel, a claim represented by a note for $ 76 , is

statement that the bill was authorized against the payee and indorser upon a 2 Peters, 170 ; Boyce v. Edwards, 4 Ib ., pot seriously contested. The objection

by the defendants, discounted the same failure to accept, although by the laws 111 ; Goodrich v. Gordon , 15 John.R. , of the assignee is sustained except to

andthe proceeds were placed to the of France such suit cannot bemaintained 6 ; Scott v. Pilkington, 15 Ab. P. R , 280; that extent.

credit of Leland & Harbach . Outof the until after default in payment. ( Aymar Ontario Bk. v. Worthington, 12 Wend., Ordered accordingly .

proceeds the check given to Hancock for v. Shelden, 12 Wend.,439) . 593 ; Bissell v . Lewis, 4 Mich . R. , 450;

the pork was paid bythe bank. So if a note , payable in New York , be Williams v . Winans, 2 Green, 389. ) CIRCUIT COURT OF COOK CO. , ILL .

The direction to inform the bank that given in the State of Illinois for money These principles settle the present

Mr. Scudder was in Chicago and had there lent, reserving ten per cent. inter- case against the appellants.
OPINION DECEMBER, 1875.

authorized the drawing of the draft, was est, which is legal in that State , the note It certainly does not aid their case IFTERNATIONAL BANK v. SAMUEL J. WALKER .

made in the presenceand inthehearing is valid althoughbutsevenper cent. in. that after assuringthe bank, through USURY - EVIDENCE - PRODUCTION OF BOOKS

of Scudder, and without objection by terest is allowed by the laws of the for- the message of Leland & Harbach , that -WHAT WILL EXCUSE FROM - PENALTY.

him . mer State. (Miller v. Tiffany, 1 Wall. , | the draft was drawn against produce 1. The complainant filed a bill to foreclose sev.

The point was raised in various forms 310 ; Depeau v.Humphrey, 20Martin , 1 ; that day shipped to the drawees, and eral trust deedsagainst the defendant, Walker,

upon the admission of evidence , and by Chapman v.Robertson, 6 Paige, 634 ; Án that it was drawn by the authority of given to secure money loaned to him . Walker
,

the charge of the judge, whether, upon drews v. Pond , 13 Peters R., 65 ). the firm , ( while in fact the produce was and asked to have the complainant produceits

this state of facts, the firm of Ames & Matters bearing upon the execution, shipped to, and received and sold by books to show that fact. This was resisted on the

Co., the defendants, were liable to the the interpretation, and the validity of them , ) and after the bankin reliance ground that if produced they would have a ten

bankforthe amount of the bill. The a contract, are determined by the law upon this assurance discounted the bill, penalty for usury,etc. Held, that thebank should
jury , under the charge of the judge, held of the place where the contract is made. Mr. Scudder should at once have tele not be compelled to produce its books, unless the

them to be liable, and it is from the Matters connected with its performance graphed his firm in St. Louis to delay defendant in some legal form should agree to

judgment entered upon that verdict that are regulated by the law prevailing at payment of the draft, and by a subse- agreement beingmade, the complainants willbe

the present writ of error is brought. the place of performance. ' Matters re- quent telegram should have directed compelled to produce its books.

The question is discussed in the appel- specting the remedy, such as the bring. them not to pay it.
2. The objection that if the books were pro

duced they could be used in evidenceon a pro
lant's brief, and properly, as if the direc - ing of suits, admissibility of evidence, The judgment must be affirmed . ceeding against the bank for a forfeiture of its

tion to the clerk had been given by Scud- statutes of limitation, depend upon the
D. W. MIDDLETON, charterconsidered.-[ED. LEGAL NEWS.]

der in person . The jury were author. law of the place where the suit is C. S. C. U. S. Opinion by WILLIAMS, J.

ized to consider the direction in his brought.
JOHN H. THOMPSON for plaintif in The complainant having filed a bill to

name, in his presence and hearing, with . A careful examination of the well-con error. foreclose certain trust deeds against Sam

out objection by him, as made by him- sidered decisions of this country and of MELVILLE W. FULLER, for defendant uel J. Walker, given to secure the indebt

self. England will sustain these positions. in error. edness due to it for money loaned to

The objection relied on is that the There is no statute of the State of Illi Walker, and having made many parties

transaction amounted atmost to a parol nois that requires an acceptance of a U. S. DIST. COURT, D. OF MINN , claiming interests in the incumbered

promise to accept a bill of exchange then bill ofexchange to be in writing, or that property, co -defendants with said Wal

in existence . It is insisted that such a prohibits a parolpromise to accept abill
OPINION Nov., 1875. ker, these defendants have answered ,

promise does not bind the defendants. of exchange. On the contrary a parol In Re CRAMER , a bankrupt. settingup their respective defenses, and

The suit to recover upon the alleged acceptance and aparol promise to accept FRAUDULENT PREFERENCE. the defendant, Walker, has also filed a
acceptance, orupon the refusal to accept, are valid in that State, and the decisions cross -bill for affirmative relief. Several

being in the Stateof Illinois ,andthe of its highestcourt holdthataparol preferred creditormight prove for a moiety, he
Held , that although in case of actual fraud, a other suits in reference to the subject

contract having been made in that State, promise to accept a bill is an acceptance can do so only when he has fulfilled the require maiter of the litigation have, by, the

the judgment is to be given accordingto thereof. If this be so, no question of ments of section 5:084, and madea surrender of agreement of parties,been consolidated

the lawofthat State . The law ofthe jurisdiction or of conflict of laws arises. this case there is noactualfraud ,and if the claim . with thecomplainant's suit and the caus

expected place of performance, should The contract to accept was not only ants had surrendered their advantage before es have been referred by stipulation to
there be a difference, yields to the lex made in Illinois, but the bill was then suit and perhaps before judgment, proof would the master to take testimonywith leave
fori and the lex loci contractus .

and there actually accepted in Illinois, have been allowed of their whole debt.- [ED.LE
to either party to apply to the court for

In Wheaton on Conflict of Laws, & 401 as perfectly as if Mr. Scudder had writ
Kiefer& Heck , creditors of thebank: before the master,Mr.

Lowenthal,presi

further directions. In the proceedings

p, the rule is thus laid down : “Obliga- ten an acceptance across its face and

solemnization, are subject to the rule contract to accept the bill was not to be previous to his bankruptcy, and received

locus regitactum ;in respecttotheir in- performedinMissouri. It had already merchandise and notes tothefull value itappeared that on the books ofthe

in full credit for their account certain troduced as a witness on complainant's

behalf, and upon his cross -examination

terpretation, to the lex loci contractus ; in by the promise been performed in Illi of their claim .
respect to the mode of their perform- nois. The contract to pay was, indeed,

ance, to the law of the place of their tobe performed in Missouri, but thatthe property from Kiefer& Heck, and Walker in whichdiscounts were entered ;

The assignee in bankruptcy demanded bank an accounthad been keptwith

mines when andhowsuch laws, when ceptance.(Nelsonu. First Nat.Bk.,48 suit against them ,alleging a fraudulent per discounted by the bank forWalker:
foreign , are to be adopted, and in all Ill., 39 ; Mason v. Dousey, 35 Ill . , 424 ;

cases not specified above supplies the Jones v. Bank, 34 Ill ., 319.)

were entries indicating extensions of
conveyance and preference, contrary to

such
the terms the bankrupt act .

paper, and that the bank books

applicatory law .” — (Miller v. Tiffany, 1 Unless forbidden by statute, it is the

Wall., 310 ; Chapman P. Robertson , 6 rule of law generally that a promise to recovered a judgment."" Kiefer & Heck time ofmakingsuch extensions,and al

Upon a trial before a jury,the assignee contained entries of moneys paid atthe

78; Lanusse u.Baker, 3 Wheat, 147; thereof, whether the promise be in write now seek to prove their claim beforethe so in referencetothe collateralstaken

of Walker by the bank upon the making

Adams v. Robertson, 37 m . R.,59; Fering or 'by parol. (Wynne v. Raikes,5 register. Objection is made by the as or extension of the loans. The witness

guson v. Fuffe, 8 C.& F., 121; Bain v. East., 514'; Bk. of Ireland v.Archer, 11 signee and thematter comes before the havingbeen previously served with a

Whitebarre R.C., 3 H. L. Cas., 1 ; Scott, M. &W., 383 ; How v. Loring, 24 Pick . , subpona duces tecum was then requested

v. Pilkington, 15 Abb . P. R. , 280 ; Story 254 ; Ward v. Allen, 2 Met., 53 ; Bk . v.
J. B. & W. H. SANBORN, for claimant.

upon the part of Walker and others to

Conflict Law , 203; 10 Wheaton, 383.)
Rogers & ROGERS, for assignee .

Woodruff,34Vt. R. , 92 : Spalding v. An produce the bank books, which he de

The rule is often laid down that the drews, 12 Wright, 411 ; Williams v.Win Nelson, J.-- Section 5,021 ofthe revised clined to do for the reason that " if pro

law of the place of performance governs ans, 2 Green ( N.J.), 339 ; Storer v. Logan, statutes authorizes the recovery by the duced they would have a tendency to

the contract. 9 Mass., 56 ; Byles on Bills, % 149 ; Bar- | assignee of all property received by a expose the international Bank as well

Mr. Parsons, in his treatise on notes ney v . Withington ,37N. Y. R., 112 ; see person having reasonable cause to be as those claiming under the bank in

and bills ,uses this language: " If a note the Illinois cases cited supra. ) lieve that a debtor was insolvent, and these suits upon the notes of Samuel J.

or bill be made payable in a particular Says Lord Ellenborough, in the first knowing that a fraud on the bankrupt Walker, sold and transferred by the bank

place, it is to be treated as if made there, of these cases, “ a promise to accept an act was intended . to them , to the penal liability of usury or

without reference to the place at which existing bill is an acceptance. A promise Section 5,128 defines the fraudulent forfeiture of the sum taken by them or

it is written or signed or dated.” — (p . 324.) to pay it , is also an acceptance. À prom- preferences forbidden by the act; and contracted for with said Walker, and

For the purposes of payment, and the ise, therefore, to do theoneor the other, section 5,084 declares under wbat cir- would have the tendency to subject said

incidents of payment, this is a sound i.e., to accept or certainly pay, cannot cumstances and when a creditor who has bank and said parties claiming under it

proposition. Thus, the bill in question be less than an acceptance ." received a fraudulent preference may to such penalty or forfeiture ofusury,and

is directed to parties residing in St. Louis, In Williams v. Winans , Ch . J. Horn- prove the claim on account ofwhich the would have a tendency to furnish evi

Mo. , and contains no statement whether blower says : The first question is preference is made or given . dence whereby the franchises and char

it is payable on timeor at sight. It is in whether a parol acceptance of a bill will The latter section forbids proof of a ter of said bank might be forfeited on

law a sight draft. Whether a sight draft bind the acceptor, and of this there is at claim on account of which a preference account of such usury .”

is payable immediately upon presenta- I this day no room to doubt. The defend- is given until the creditor first surren The question now to be determined is,
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er cases ,

whether the excuse for the non- produc- allowed to recover only the principal received, but he can recover only the Courts of equity have exercised no dis

tion of its books upon the part of the loaned. illegal interest he has paid . The lender cretion when a case falls within the rule.

complainant, is a valid one in law . Is the loss of interest a forfeiture or is entitled to retain the principal and his The present case is within is , and there.

The general rule in regard to the limi- penalty within the meaning of the law ? legal interest. If, then , in the case at fore we ought not to allow the plaintiff

tations of a discovery of evidence may The word " forfeit ” is used in the stat- bar, the bank has received, upon the se to administer these interrogatories in vio

be stated to be, that no discovery will be ute as applicable to such loss. curities discounted by Walker, illegal in- lation of the principles so established ."

compelled 'in any case where such dis Webster defines the verb forfeit thus : terest, and that fact is shown by its Taylor, in his work on evidence, after

covery would havea tendency to subject to lose,or lose the right to, by some books, it can not recover for the legal in . stating the rule that answers having a

the party to punishment of any kind or fault, offense or crime ; to render one's terest, even though it may have been tendency to expose the witness to a pen

to any extent,or to expose him to a for: self by misdeed liable to be deprived of ; paid by Walker and accepted by the alty or forfeiture of any nature whatever

feiture or penalty. And in the eventof to alienate the right to possess by some bank ; but the whole amount paid must will notbe compelled, states that the rule

ananswer having such a tendency , the neglect or crime; as to forfeit an estate be applied upon the principal sum . To is of great antiquity and was even recog.

witness may reſuse to answer,not only by treason.". Burrill, in his Law Dict. the extent, therefore, of the legal inter- nized by Jeffries when it told against the

as to theprincipal fact but as to every ( Art. Forfeit) defines the verb forfeitest there would be a forfeiture by the prisoner, and prevails in law and equity .

incidental fact which may form a link in thus : “ to lose what belongs to one by bank , in case its books disclose the re. He addsthat numerous authorities might

the chain of evidence going to establish some fault , misconduct or crime." " For. ceipt by it of illegal interest It would be cited which clearly establish that, if

thecriminalact or the forfeiture. Adams' feiture (hé says) involves not only of be a loss, by the fault of the bank , of the fact about which the witness is in

Equity , 2 , 3 ; Mitford's Equity Plead., 193 loss by the delinquent party , but of trans what it has in its possession, of what is terrogated form but a single remote link in

toʻ197; 2 Phillipps on Ev., 937 , and oth- fer or surrender to someother, whether rightfully its, of what it could not be de- the chain of testimony which may expose

it be an individual or the State.” He prived, in case a suit was instituted him to a penalty or forfeiture, he is not

Story in his work upon equity plead- defines forfeiture to be “the loss of what against it by Walker. Such a loss comes bound to answer. 2 Taylor on Ev. , secs.

ings, at section 575 , and in subsequent belongs to one by some fault,misconduct within all the definitions of forfeiture and 1308, 1309.

sections, states therule thus : “The de- or transgression oflaw.” Penalty, when penalty, either by lexicographers or law The rules applicable to oral testimony

fendant shall not be obliged to discover spoken of in the text books and opin . writers. are equally applicable to the production

what may subject him to a penalty or ions in connection with forfeiture as ex If a lender comes into court to recover of books and papers, even when a stat

forfeiture, and notwhat must only . This empting a party from discovery, may be upon a usurious contract, the court will ute exists requiring such production .

doctrine seems founded on the great regarded as a synonym of the latter not aid him to violate the law, and if the 2 Blatch . C. C. R. , 301 , Finch v. Rikeman.

principles of constitutional right. *** word. Forfeiture is one of the defini- defendant establishes, hy competent evi . In this case the court denied the motion

It constituted one of the first objections tions given by Webster of the word pen - dence, the fact of usury, the court will for i he production of defendants' books,

to the court of Star Chamber, that in alty. That each refers to pecuniary in give the plaintiff or complainant what on the ground that their production

criminal informations it compelled the contradistinction from personal punish- the law has declared he shall have, and would expose defendants to a penalty.

party accused to answer upon oath to ment is obvious from the connection . no more. On the other hand , if the I know of no rule of law more firmly

The accusation ; and thus in arbitrary The text books and reports generally borrower comes into court asking relief settled or more constantly and rigidly

times becamean instrument of gross op. assert, first, that no discovery can be by discovery from the defendant ( the enforced by courts than the general rule

pression and injustice. But the courtof compelled where it would have a ten- lender ) , the court will require him to that no party shall be obliged to give

chancery hasalways steadily refused to dency to subject the party to “ punish- tender or offer to the lender, before com evidence, the tendency of which shall

compel any man io criminate himself, ment” ( i. e . personalpunishment) " or to pelling a discovery , the principal and expose him to a penalty or forfeiture.

and by analogy to disclose any fact which a forfeiture or penalty ” ( i . e. pecuniary legal interest, on the ground that he The rule may have been more rigidly

will subject him to a penalty or forfeit- loss and punishment.) who seeks equity must do equity . enforced because of the disfavor with

ure ; and it has assisted in carrying into As thus used, " forfeiture and penalty " The rule is the same where the defend which English chancery and common

complete effect the benign maxim of the both pre-suppose the existence of prop . ant having set up the defense of usury, law judges have for the last 200 years

common law above alluded to. So that erty or right in the thing lost, and that seeks to establish that defense by testi regarded the inquisitorial proceedings
it is the just boast of Lord Hardwicke the loss is the fault of the person who mony extorted from the other party. If of the Star Chamber, but it is certain

that the general rule, established with suffers it . A person'cannot be properly he can establish his defense of usury that it conforms to the spirit of the
great justice and tenderness in the law said to have lost that which was never without the complainant's evidence, re common law which protects the citizen

of England , is fully recognized and acted his ; in which he had no property and can have the full benefit of the law ; if from being forced to become his own
ou in courts of equity, that no person to which he had no right, and it would not, he must do equity before he de- accuser or to furnish evidence against

shall be obliged to discover what may in no sense be pecuniary punishment to mauds equity. These principles are set himself. American courts have been as

tend to subject him to a penalty or pun deprive one of what did not belong to tled by the following cases and many jealous of protecting the liberty of the

i-hment, or to that which is in the na- him . It might perhaps be true that in others : Livingston v. Harris et al . , 3rů citizen in this regard as the courts of
ture of a penalty or punishment . * * * a casewhere no illegal interest had been Paige, 528. In this case the chancellor England . I am aware that the present
The doctrine is not confined to cases actually paid to and received by the says : " In accordance with these two case is one in which, in consequence of

where the question or answer has a di- lender, but where he had come into principles, it had become the settled law the many conflicting interests of the

recttendency to criminate the defendant court to recover his principal and the of the court of chancery , previous to the parties to the several suits which have

or to expose him to a penalty or forfeit- stipulatedbut illegal interest as a gross adoption of the Rev.Stat, thatadefend- been consolidated ; the application of
ure, but it goes further and protects him sum , that he might be compelled by the ant was not bound to answer a bill seek the rule is attended with difficulties , but
from answering any question which may production of bis books,orin some other ing discovery as to the usurious transac- I see in this no reason why the rule

form a link in the chain by which such way , to show the usurious contract. If tions, where a disclosure of the usury should be ignored .
a case is to be established ."

this might be done it would be for the would or might subject him to a forfeit If Walker was sole defendant, he hav

No rule can be laid down as to the ex . reason thatas one statute prescribes only ure or loss of the whole or any part of ing set up in his answer the defe ise of

tent to which collateral questions may the loss of interest upon a usurious con- the money actually lent or the legal inter- usury, and also filed his cross- bill, the

involve the objection that their an tract, and leaves the principal intact , est thereon .” application of the rule to him would be

swer tends to expose the par to a for- that the lender never had any right to Blockway v. Copp, 3 Paige, 543 ; Rog- easy. It may also be applied to the other

feiture or penalty. Assaid by Story, “ in any interest, and therefore could not ers r. Rathbun, 1 John . Chy., 367; 1st Sto- parties. litigant . It is for the parties to

many cases the line of distinction may properly be said to forfeit anything. ry's Equity Juris.,sec. 301, 302 ; 2 Jones, determine whether or not they can es

be very clear between the questions Interest not having been recoverable Equity (N.C.),62 ; Masters et al.v .Plenty. tablish the defense of usury without the

which are within the reach of the objec- at common law , springing only out of In the case of Hogshead et al . v. Baylor, aid of the books of the bank . If they

tion and those which are without it . express or implied contracts therefor, 16 Gratton, 99, an action was brought can , then the complainant can recover

But in others the line must be extremely and every contract which is in defiance at law against the makers and indors . his principal and no more, and all pay .

obscure ; and the rule to beapplied must of law being void, it might be argued, as ers of a promissory note, to which they ments of interestgototheextinguishment

rest upon the exercise of a sound discre. it has been in this case, that in a State pleaded nil debet and usury, and under of the principal. If the parties must

tion under all the particular circumstan- where the statute prescribes only the the statute of Virginia, filed interogato- resort to thehelp of complainants' books

ces of the case before the court.” Story loss of interest, it leaves the lender who ries seeking to establish their defense. to establish the usury, then the books

on Pl. , sec. 578. seeks to collect a debt tainted with The parties seeking the evidence where can only be had by them upon the con

Lord Eldon said : " I have looked in- usury , with no contract whatever for in- defendants who had not comevoluntari- dition that such parties as are in a posi

to all the casesand I find the distinctions terest. In such a case it might be plaus- ly but had been brought involuntarily tion to take advantage of the forfeit

between questionssupposed to have a ibly insisted that the only contract for into court , they desired to establish ure of interest, waive such forfeiture,

tendency to criminate, and questions to interest being an illegal and void con their defense by the plaintiff's evidence. and such of them as are liable upon the

which it is supposed answers may be tract, the lender never acquired any in these respects that case and the case indebtedness, offer to pay what, if any,

given , as having no connection with the rights under it, and therefore had noth- at bar are similar. The law of Virginia principal may be found due upon a final

other questions, so very nice, that I ing to lose or to forfeit and might be then in force made it a forfeiture of the hearing of this cause, from them to

can only say the strong inclination of compelled to make discovery. interest and not of the principal to take the International Bank , with legal in

my mind is to protect the party against Though I am not prepared to assert usury . In that respect the law of Vir- terest upon the same. What that legal

answering any question , not only that that such is the law, as applicable to a ginia and Illinois are identical. They rate shall be, whether six or ten per cent.,

has a direct tendency to criminate him suit upon a usurious contract where no only differ in that the lender was com- it is not necessary now to determine. It

but that forms one step towards it.” part of the usury has been paid , and pelled to pay the costs ofhis action . Both has been earnestly urged in argument

Paxtonv. Douglass, 19 Vesey, 228. have found no case which fully sustains statutes allowed him to recover the prin that as these books were necessary to

The Vice Chancellor in Green v. Wea- such a position ; yet the position can be cipal. establish the defense of Walker and the

ver, 1 Sim . , 426, said “ that the rule of a sustained by a strong argument, and is The court in that case held “ that as persons claimingunder him , upon other

court of equity is, that a man shall not in part supported by the cases of Austin long as the defendants in thecourt below points than that of usury, that they

be compelled to answer any facts which v . Burgess, 36 Wis., 191, and Dillv. Elli- insisted on their defense of usury the should be admitted notwithstanding they

may tend to criminate him or subject cott, Taney's C. C. R. , 233. But the case plaintiff in the action was not bound to disclosed usury. But however necessary

him topenalties or forfeitures, is unde at bar does not present such a question , answer the interrogatory, and so give the evidence sought might be to the de.

niable. ' or presents it connected with other ques- evidence which on the plea of usory fendant, I have not been able, after a

Neither does the rule recognize any tions. The books of the International might invalidate the note.” Pye v . But. very thorough and exhaustive examina

difference “ between the forfeiture of a Bank show a series of transactions with terfield et al . , 5 Best and Smith, 828 . tion of the text books and reports , to

thing vested and a disability to take a Walker running through several years. This was an ejectment case, and the find a single authority that will author.

thing inflicted as a penalty. Nor is the Negotiable paper to the amount of hun- plaintiff sought to have the defendant ize the court to compel its production by

protection limited to the party himself, dreds of thousands of dollars has been answer interrogatorieswhere the answers any party who may be exposed thereby

but it extends to parties claiming under discounted by the bank for Walker . might subject him to a forfeiture of a to a forfeiture or penalty.

him , whether they are devisees or are Much of it was short paper and has been lease. The chief justice, in delivering The repugnance ofcourts to compelling

purchasers, for they are entitled to the paid , and the particular transaction clos- th : opinion of the court, said : “But any pariy to furnish evidence against

same privileges,and take the estateunder ; ed . Upon this and also upon the unpaid whether fettered or left free to exercise himself which would expose him to

the same circumstances.” Story on Pl . , paper, it is claimed that a large amount our judicial discretion, we ought to abide punishment, forfeiture or penalty, has

sec. 583 . of illegal interest has been actually paid by the principle on which this branch of overridden every other consideration,

The statute of this State has provided , by Walker and received by the bank, jurisprudence has been for centuries ad . and caused them to adhere invaria

in the absence of any express agreement and it is for the reason that the books ministered in courts of equity. It is clear bly to the rule as above set forth . In

relating to interest, that it shall be six tend to show usury paid by Walker and from the decisions of those courts which the words of an English chief justice , be .

per cent.; but parties may contract in received by the bank upon this paid and bave been cited, and the expressions fore quoted : “ Courts of equity have ex

writing for 10 per cent. If a greater unpaid paper, that the bank refuses to used by eminent text.writers, that it is a ercised no discretion when a case falls

sum shall be taken than allowed by stat- produce them . A party paying usury fixed rule that no bill of discovery will within the rule." I can have no doubt

ute, the party contracting to receive such may recover it from the person to whom be allowed when the answers may have that the defendant, Walker, is within

excess shall forfeit the excess, and be l it is paid in a suit for money had and the effect of forfeiting the estate . *** | the rule, and all the other parties to the
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record who claim under him , to whom quently injured by such exposure.- [ ED . LEGAL in their selection .” See, also, Chicago & NOTES OF DECISIONS OF THE SO
the benefit of the forfeiture would en

Alton R. R Co. v. Murphy, 53 III . , 496. PREME COURT OF MICHIGAN.

bue. And the bank can insist upon the Opinion by SchoLFIELD, J. For negligence, then, inmanaging the

right of having the forfeiture waived , This was an action on the case by ap- engine or thebrakes,appellee is not entit. OCTOBER TERM, 1875.

eventhough it has parted with the ne- pellee against appellant for injuries re- led to recover, there being no claimmade

gotiable papers_upon which usury was ceived while employed as a laborer on or proved that appellant was guilty of BY HENRY A. CHANEY, ATTORNEY AT LAW .

paid . Story's Eq. Plead ., 583; Wood . one of appellant's construction trains. negligence in selecting its employees to De Yoe v . Jamison .

worth v. Huntoon , 40 Ills . , 138. The train on which appellee was em. whom these duties belonged.

The second pointupon which the pro- ployed was used in hauling gravel, and

Error to Allegan . Affirmed with costs.
But it is claimed that appellant was Opinion by Cooley, J.

duction of the books was resisted was appellee's principal work was that of a negligent in not providing proper brakes Where å neglects to make a payment

thatthe proofof usury would expose the shoveler, in loading and unloading the for each ofthe cars,and the court,atthe bya day named , forgoodstaken from

bank to theactionof quowarranto for cars. In the performance of this work it instance of appellee, instructed the jury bim under a judgment in replevin,and

the forfeiture of its franchises. was necessary that heshould ride on the upon this point as follows :

I have not been able carefully to ex . train from the placesof loading to those of "The court instructs the jury that it is ward,Btherebywaives wbat right he

his adversary, B , seeks to collect it after

amine the authorities cited uponthis unloading, and,while thus engaged,on thedutyof the railroadcompany, the mayhavehadto a forfeiture of A's right

point, but Ido not seehow the books the evening ofthe 3d of April, 1873,the defendant in this suit ,wben persons are to recover possession on makingthe

could furnish evidence in this suit train on which he was ran into a passen carried upon its roads, to provide good
payments.

which could be used against the bank ger train standing on the track at French and safe machinery, and keep the same

upon a trialof a quo warranto. The tes- Village, and appellee was either thrown in good order, while used in operating
Niles v. Muzzy.

timony in this case could not be used in from the car, by the effect of the colli. their road . And if, from the evidence,
Error to Berrien. Affirmed with costs .

the quo warranto case. Thebooks, in sion, or he jumped from it to avoidan. the jury believe that before andatthe Per curiam .
order to furnish evidence against the ticipated harm, and thus received the time of theaccident complained ofin the The mayor or councilman of a munic

bank in the quo warranto case, would injuries complained of. declaration , the defendant knew ,or by ipality is not bound by his official posi

have to be again introduced in that case, The jury found,by their general ver- reasonable diligence could have known, tion to give to the latter his professional

and such introduction could not be com- dict, that the defendant was guilty, and that its cars were not in proper order, services as a lawyer without charge.

pelled . Again, the fact that the produc- assessed appellee's damages at $250. that is, the brakes on the train of cars Conrad v. Long.tion of evidence would expose one to a They also found specially , in responseto on which plaintiff was riding at the time

civil suit is no reason why its produc- interrogatories propounded to them , as of the accident, and that the injury to Error to Wayne: Afirmed with costs .
tion should not be enforced, and a quo follows : the plaintiff would not have occurred Opinion by CAMPBELL, J.

warranto is now regarded as a strictly civil " 1st. Was the plaintiff injured by the had said brakes been in proper order, A stipulation in a will for the separa

proceeding, resorted to for the purpose negligence of any of his fellow servants then the jury must find for the plaintiff." tion of husbandand wifeas a condition
of testing a civil right. High's Extraor on the construction train , including the This instruction is entirely too broad to the enjoymentof an estate, is void as

dinaryLeg Rem. , 435, sec. 603. engine-driver or engineer ? Answer. and excludes from the jury the consid : against public policy.

Besides, I have found no usury case No. eration of important evidence essential
A devise of an estate in remainder to

where evidence in reference to the 2d . If the construction train had been to the correct determination of the rights a woman on condition of her ceasing to

transaction was not compelled upon the running at a proper rate of speed , and of the parties. There was evidence tend: live with herhusband ,the property to

party who was entitled to claim the for- under full control, as it approached the ing to show, but as to the weight of go to another if she continues to live

feiture , agreeing to waive it. In this station, could the injury to the plaintiff which we express no opinion, that plain with himuntil herdeath , gives anes

case, the complainant has offered to have occurred ? Answer. No. tiff received his injuries solely in conse tate clear of conditions. It provides for

produce its books, notwithstanding the 3d . Does it appear,from the evidence, quence of his carelessness in jumping a forfeiture on breach of condition , but

objection on theground of being expos that the engine driver or engineer was from the train, contrary to theremon- does not state a condition precedent.ed to a Quo Warranto, provided it could competent for that business ? Answer. strances of the conductor. It is familiar An estate cannot vest and lapse from

receive the principal and legal interest. Yes." law in this court, that although the nego time to time according to circumstances.
I therefore deem it unnecessary to go The only questions necessary to be ligence of the defendant may have been Where a husband conveys his own ti.

into a further examination of this ques noticed arise upon those special findings, the primecause of the defendant's inju- tle, and his wife's right of dower is not

tion . Incase of a waiverof the forfeit- and the giving of aninstructionatthe ry,yet if by the exercise of due carehe involved,the deed is good as against
ure by the parties interested in it, in request of appellee. might have avoided receiving the injury, him , even though the certificate of ac

some legal form , I shall compel the pro If, as the special finding shows, the and his negligence is not slight and that knowledgment does notconform to the

duction of thebooks. In the absence of injury to appellee would not have oc of the defendant gross, when compared law concerning deeds ofmarried women.

such waiver, I shall allow defendants to curred if the train had been running at with each other, he cannot recover. Yet An action of ejectment is defeated

make out their defense by theirown a proper rate of speed , and under full this hypothesis, fairly presented to the only by a conveyance ofthe legal title.

testimony, unaided by a compulsory control, as it approached the station,the jury by the evidence, is entirely exclud

discovery from complainant. There will converse must betrue-tbat he receiveded by this instruction, and it is made
St. Johns v. McFarlan .

be no more hardship in their case than his injuries in consequence of the train their duty to find for the plaintiff, how

hasfallento thelotof hundreds ofliti- not being run at a proper rate of speed, evergrossly
negligenthemay have been, costs.Opinion byMarston,J.

Appeal from Ionia. Affirmed with

gants whose names are to be fonnd in and under full control, as it approached upon the single bypothesis that the in

our reports. The rule, though it often the station . How this could be, and yet jury would not have occurred if the
Courts of chancery have no jurisdic

resultsin benefiting usurers and others, the fellow servants of appellee be with brakes had been in proper condition. tion to restrain the ihreatened violation

who have been guilty of illegal practices, out fault, is, to us, incomprehensible. This was a circumstance to be consider- ofa municipal ordinance unless the act

was notmadeforthem , but in further . The engineer had charge oftheengine, ed in determining thecomparitivenegli- amounts to anuisance.

ance of justice and in the promotion of and there isnoevidencethat it was so genceofthe parties, but not necessarily within municipalfire limi'sis notofit

personal liberty. If, like the statute of defective in its construction, or so badly a controlling one, for many other hy

frauds, it sometimes fails to promote jus- out of repair, that he could not control pothesis can be conceived withoutwhich self a nuisance .

tice, such exceptional cases will not au- it, nor is there any pretense that it was plaintiff could not have received his in Bird v. Perkins.

thorize courts to ignore the well estab- controlled by any one else. It was the jury , but which have nothing atall to do

lished law.
dutyof the laborers on the train to as with the question of relative negligence,

Error to Lenawee. Affirmed with

ROSENTHAL & PENCE_for plaintiff. sist'in braking when required ;and , al- as, for instance,if the appellant had not costs. Opinion by Cooley, J.

JEWETT & ADAMS, B. D. Magruder, though appellee denies that he was em- had a railroad or had not had a construc: Defects in the proceedings under

WN. T. BURGESS, and E. C. LARNED, for ployed for that purpose ,and it does not tion train , or hadnot had it employed which a village governmenthas been

defendants. appear that he was ever specially called at the time and place it was, or had not formed should bepointed out in a direct

on to assist in braking, still the evi- employed appellee to work on it, he cer- proceeding instituted on behalf of the

Through the kindness of J.M. HAMILL, dence shows that he was employed gen- tainly could not have received that par- State,and the State itself may be pre

cluded from raising objections aftertheof the Bellville bar, we have receivedthe erally as a laboreron the train ; that the ticular injury.

running of the train, and the control and There was also evidence tending to corporate government has been fair

following opinion : direction of its employees, were under show that appelleehad been familiar with ly established with general acquies

SUPREME COURT OF ILLINOIS. one boss or conductor, and that it was the defective condition of the brakes for cence. A private party can not collat

the habits of the shovelers to assist in some time ; that he made no complaint erally question the assumption ofmuni

OPINION FILED JUNE 4, 1875. braking when required. to the officers of appellee on that account cipal corporate powers which are not

THE ST. L. & S. E. R. Co. v. BRITZ. The engineer, brakemen , and shovel : and freely continued to work and ride disputed by the State,

INJURIES TO SERVANT
ers were co - servants of appellant, en on the train with full knowledge of what Where ihe resolution of the proper

NEGLIGENCEOF FELLOW -SERVANT -NEG gaged in the samebranch ofservice, and ever peril wasthereby occasioned. If municipal board in appointing a marshal

LIGENCE- SPECIAL VERDICT - GENERAL
bound by the commands of the same this was true, then he cannot recover for in place of one who has resigned , recites

supervisor. This was settled in C. & A. any injury he may have received on ac- the resignation , and a person of theFINDING.

R. R.Co. v. Keefe, 47 II .,108. The only count of such defective condition of the nameof theone who is appointed signs

d. Thiswas an action on the case by appelle difference in this respect between that brakes, for the ruleas statedby an emi. the office bond , and begins to discharge

while employed as a Inborer on oneof appellants and the present case is,there the prin- nent text writer is, “ when an employee his duties without opposition, these facts

construction trains.The train on which hewas,ran cipal employment of thelaborers was after having the oportunity of becoming show his prima facie right to the office,

into a passengerhea in rstanding in between the event handlingrailroad iron , while here it was acquaintedwith the risksofhis situation evenif theresignation of his predeces

fect of the collision,orhe jumped from it to avoid shoveling gravel. In that case the la- accept them , he cannotcomplain if he is sor is not proved.

anticipated harın ,and was injured . Theappellee borer was injured through the negligence subsequently injured by such exposure . An assessment roll is not made invalid

herine betained an undgasutforbis favori in liste ofthe engineer in givingtheproper sig- Whartonon negligence,&214; see also by the omission of thedollar mark be

struction as wellas because the general verdict is nal before backing the train ; and it was Mass v . Johnson, supra ; Jewell v . I. C. fore the figures showing the valuation of

inconsistent and not reconciable with the facts held that was one of the perils contem . R. R. Co. 46 Ill . , 99 ; Wright v . N. Y property , when the meaning is plain ;

2. SPECIAL FINDING - NEGLIGENCE OF Fellow plated in his employment by the com- Cent. R.R.Co., 25 N. Y., 564 ; Hayes v. nor by an imperfect description ofland

SERVANT --if,as the special finding shows, ihe pany. The court said : The Western Trans. Co. , 3 Cushing, 270, which can be identified beyond ques.

injury to appellee could not have accurred if the “ If his (the plaintiff's ) duties attach An instruction which assumes, as this tion.

train had been running at a proper speed and him to thetrain asapart of its personal does, to be in itself a complete statement Where a new tax warrant is issued to

the conversemust be true thathereceived his in equipment, then his branch of service of a case which , under the law, entitled a collecting officer after the old one has

juries in consequence of the train not being run is not independent in any such sense as the party to recover, must state fully all been extended and while it is still in

at a proper rate of speed and underful.control to exempthim from the generalrule in that need be proved, so that if there were force, the new one is nugatory. If

and yet the tellow.servants of appellee bewith regard to co -employees, in case he should no other evidence there could be no either is valid, it is enough for his pro

Cebault, is to the court incomprehensible ; that be injured through the carelessness of question as to the rights of the parties. tection.

for negligence in managing the engine of the the engineer.” It was also said , in the The language of the instruction warrant Process fair on its face is sufficient to
brakes, appellee is not entitled to recover, there

being no ciaim made or proof that appelan : was “ In Horner v. I. C. R. R. ed the jury in laying aside all other in protect the officer serving it against any

guilty or negligence in selecting its employees to Co. , 15 I11 . , 550 ; Ill. C. R. R. Co. v . Cox , structions andconsidering the case upon illegalities but his own.

An officer who has levied on prop
3. RULE OF THIS COURT.-- That it is the rule of | 21st M., 20, and Moss v. Johnson , 22 ib . , | it alone, and thisthey doubtless did .

this courtthat although the negligence of the de- 033, this court, upon a full examination For error in giving this instruction , as erty is not necessarily a trespasser ab

tendant may have been the prime cause of the of the subject , and in conformity with well as because the general verdict is in- initio in keeping it a little longer than is
plaintiff's injury and his negligenceis not slight the great current of authorities, held consistent and not reconcilable with the necessary to giving noticeand making

andthathothe defendant grocs , when compared that one serrant cannotrecover against facts specially found by thejury, the sale . if the detention is lawf.:!, the ex

4. EMPLOYEE- Risks of SITUATION.- That when thecommon master for injuries result- judgment is reversed and the cause re- pense of it is a lawfo: vaarge ; it : ct, tid

manded .coming acquainted with the risks of his situation, ing fromthe carelessness of a fellow ser excess they be recovered is a proper ac

accepts them, he cannot complain if he is subse: I vant, if the master has not due diligence Reversed and remanded.

CAUSED BY THE

same case :

G.

1
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CHICAGO LEGAL News. draw bis deposits,andwentinaccord: theUnited States in 1868,and heldthat ders for this volumeshould be addressed

4

AT Nos. 151 AND 183 FIFTH AVENUE.

ance .

ance with such notice, and was compell . position for a year and a half, when he to D.Dickinson, State Librarian, Topeka,

ed to take Confederate money or nothing resigned and went to Florida. Return. Kansas.
Ler bincit .

and settled , receiving his balance in ing he practiced law for three years in

such funds. The question of the validi- Ottawa. In December, 1873, he again
Married.MYRA BRADWELL , Editor .

ty of such settlement is passed upon by moved to Chicago, and practiced law

the court.
with IIon . Barney G. Caulfield , until

Davis- SWAYNE. One of the most

CHICAGO : DECEMBER 25, 1875. Rates of Postage ON THIRD -CLASS MAT- 1874, when he was appointed Corpora- notable events that has transpired in

TER . — The opinion of the United States tion Counsel by Mayor Colvin , which legal circles for a long timewas the mar

Circuit Court, at New York City, by position he resigns to accept that of Su- riage, on Wednesday evening last, of
Aublished EVERY SATURDAY by the

Jonsson , J. , in a case brought against preme Judge, to which he has just been Miss Sallie WORTHINGTON Davis, daugh

CHICAGO LEGAL NEWS COMPANY, the postmaster of that city to compel him elected . Judge Dickey is a polite, agree. ter of our much esteemed and honored

to send a book at the old rates , holding able gentleman,and an able lawyer. He Judge, David Davis, of the Supreme

that a bill establishing rates of postage is has filled the office of Circuit Judge, As- Court of the United States, at his resi
TERMS : - TWO DOLLARS per annum, in advance

not to be regarded as a bill for raising sistant Attorney General of the United dence in Bloomington , to Mr. HenrySingle Copies, TEN OENTS .

revenue within the meaning of the Con- States, Corporation Counsel, and of Cap. STUART SWAYNE, of Toledo, O. , son of

stitution , and that the bill increasing the tain and Colonel in two wars, with abil- Judge Swayne, associate judge with the

We call attention to the following opin rates of postage on third - class matter was ity and to the entire satisfaction of the bride's father. At the hour appointed

ions, reported at length in this issue : constitutionally passed. public, and we predict that he will make for the ceremony the spacious parlors

PAROL ACCEPTANCE - LAW OF PLACE OF an able, efficient and popular judge of were filled by the invited guests, many

ACCEPTANCE - LAW OF PLACE OF PAY JUDGE DICKEY. of whom were attired in costly toilets inthe Supreme Court.

MENT. — The opinion of the Supreme The Honorable Theophilus L. Dickey the height of fashion .

Court of the United States, by Hunt, J. , was on Tuesday elected judge of the Su Recent Publications .
Among the distinguished guests were

holding, in the absence of any statute to preme Court of this State, for the seventh
Justice Swayne and wife, and three

the contrary, that a parol acceptance, or judicial district, to fill the vacancy occa- REPORTS OF CASES ARGUED AND DETERMIN
brothers of the groom ; H. Osburne,

a parol promise to accept a bill of ex- sioned by the resignation of Judge Mc ED IN TIIE SUPREME JUDICIAL Court of General Freight Agent of the Toledo ,

change, is valid ; that matters bearing Allister. Judge Dickey was born on
New HAMPSHIER. John M. Shirley, Wabash & Western Railroad ; George

State Reporter. VolumeLIV. Concord: W. Melmine and family , of Toledo ; the
apon the execution , the interpretation , the 2d of October, 1811 ; his father Published by Josiah B. Sanborn. 1875. Hon. John Wentworth and his daugh

and the validity of a contract are deter- was the Rev. James H. Dickey, a presby Sold by E. B. Myers, Law Bookseller,

mined by the law of the place where the terian minister of the old school . The Chicago. ter Roxanna ; the Hon . Wirt Dexter ;

contract is made. Matters connected judge graduated at the Miami Universi Thejudges of theSupreme Court ofNew the Hon. N. K. Fairbank ; the Hon . T.

with its performance are regulated by the ty, at Oxford, Ohio, in 1831. He was Hampshire are experienced and able ju. Lyle Dickey; the Hon. H. W. Brown,

law prevailing at the place of perform- married in 1831 , when but twenty years rists,and as a consequence their opinions clerk of the United States Court, Chi

Matters respecting the remedy, of age,to Juliet Evans, the daughter of are exhaustive and ofgeneral interest to cago, and lady ; the Hon. John D.

such as the bringing of suits, admissibil. an extensive land-owner. The judge, for the American bar. In fact we know of Stewart and lady ; the ( Hon. John A.

ity of evidence, statutes of limitation , about three years after his marriage, no court that bestows more labor upon Jones, clerk of the United States Court,

depend upon the law ofthe place where was a successful school teacher. He is its opinions or cites more authorities. Springfield; Philo J. Beveridge and

the suit is brought ; that a careful exam one of the oldest settlers of the State, We have upon former occasions remark - lady; Mrs. Parsons, of New York,

daughter of Justice Swayne ; the
ination of the well -considered decisions having moved to Macomb, McDonough ed that its opinions were in many cases

in this country and in England will sus- county in the winter of1834-35. Herehe too long. In this volume we see slight Hon. C. H. Moore and family; the

tain these positions. met Cyrus Walker, an able lawyer, who evidences of reform in this respect. Mr. Hon. John D. Bishop and lady ; the Rev.

CONFISCATION PROCEEDINGS- AMNESTY persuaded him to study law. Hewas ad. Shirley very justly takes rank among the JohnMaclean and lady, of Clinton;H.

PROCLAMATION- PARDON.— The opinion mitted to the bar of this State in 1835, first of American reporters. Wehope the P. Tracy and lady , of Elmwood ; Miss

of the Supreme Court of the United and practiced law in Macomb for a year printer may display a little more taste and Fannie Scranton (daughter of the late J.

States, by CLIFFORD, J. , as to the yalidity and a half. It is worthy of remark that exercise more care in the forthcoming D. Scranton ), of Scranton, Pa .; Misses

Fannie and Emma Betts, of Bloomington,
ofa confiscation proceeding commenced his old law preceptor, Cyrus Walker, died volumes. Any lawyer of general prac

in 1863, and holding that such proceeding last Saturday, at the age of 85, only four tice possessing the means may very prof. cousins of the bride; the Hon. Jesse W.

Fell , of Normal ; the Hon . Adlan E.
was not affected by theamnesty procla. days before the elevation of his former itably add the New Hampshire reports

Stevenson, Congressman from the Bloom.mation or the subsequent pardon ofthe student to the Supreme Bench. It re- to his library.

owner of the propertyatthetime it was quiresno words of ours totell the Juli. Reports of Cases ARGUED AND Deter- of the Ohio and Mississippi Rallroad ; D.
ington District ; the Hon . W. D. Griswald

condemned . nois bar who Judge Dickey is. He has
MINED IN THE SUPREME COURT OF TIIE

been one of them for over forty years ;

FRAUDULENT PREFERENCE.—The opin
STATE OF KANSAS. By W. C. Webb, D. Walker and lady, of St. Louis ; Gen.

ion of the United States District Court of trust both civil and military, all of
he has in that time held many positions Reporter. Vol. XIII. Containing cases Gridley, of Bloomington ; William J.

decided at the January and July terms, Bond and lady, of Chicago.

for the District of Minnesota, by NELSON, which he has filled with marked ability, 1874. Topeka, Kansas. George W.
The wedding ceremony was performed

J., stating upon what conditions, in case
Martin : Kansas Publishing House.

1875. by the Rev. Samuel B. Taggart, pastor ofof actualfraud ,a preferred creditor will and performed their duties with un

flinching honesty. No taint rests upon
be allowed to prove his debt for a

The mechanical execution of this vol- the First Presbyterian Church of Bloom

his name. In 1836 he removed to Rush ume is exceedingly creditableto the ington, assisted by the Rev. John Mcmoiety.
Lean .

ville and practiced law there for three young State of Kansas. In Comm’rs of
USURY – DISCOVERY PRODUCTION OF

years. In 1839 he settled in Ottawa,and Neosho Co. v. Stoddart, p . 20, it is held The presents were many and valuable .

Books. — The opinion of the Circuit Court for a time practiced with Lorenzo Le- that neither the District Court, nor the Atthe close of thereceptionthe happy
of this county, by Williams, J., holding land. In 1846, at the commencement of sheriff, nor both together, have power, couple departed for a wedding tour
where a bank filed a bill to foreclo.e the Mexican war, he organized a com without the consent of the County Com

through the South , including Washing

several trust deeds, and the defendant
pany

claimed that the books of the bank The companywas attached tothe first or to create an indebtedness against the these distinguished jurists be lasting and

ofwhich he was appointed captain. missioners, to contract for the county, ton . May the union of the children of

would show that the transactions were
regiment of Illinois volunteers . The county for matting placed , or to be happy .

usurious and asked to bave them pro judge having returned from the Mexi- placed, upon the floorof the court-room ;

duced in evidence, that the bank should
can war, resumed his practice and was that the County Commissioners alone THE SUPREME COURT OF ILLINOIS . — The

not be compeiled toproduce its books elected judge, in 1848, of the CircuitCourt possesssuch power, and they alone can January term of this court will com

uziess the defendant wouid agree in then comprising twelve counties . At the create such indebtedness. In Edwards mence at Springfield on Tuesday, Janu

Bumo legal way to waive the penalty for end of four yearshe resigned theposition r . Crume, p. 318, it was held where a ary 4th. We understand the docket is

usury. The questions ir voved in this ofjudge and resumed hispractice. In minorson who liveswith hisfather,and large. The placeof Judge McAllister,

case are important. Judge WILLIAMS 1854 hemoved to Chicagc and practiced is under the father's control, commits on the bench, will be filled by Judge

hasgiven them a very careful aud thor. lawdiers foryour years. He thenreturned certain wrongful acts , but wherethe Dickey. We have a large force of com
ough consideration .

to Ottawa and practiced law with Gen. said acts have not been authorized by positors, andare prepared to print briefs

INJURIES TO ServanTS CAUSED LY THE W. H. L. Wallace and his son Cyrus the father,are not done in his presence, and abstracts for this term of the court

NEGLIGENCE OF Fellow SERVANTS.—The Dickey, until the war broke out in 1861. have no connection with the father's with the greatest dispatch.

opinion of the Supreme Court of this Soon after the battle of Bull Run, Judge business, are not ratified by the father,

State, by ScHoLFIELD, J. , as to the rule Dickey raised a regiment of cavalry , got and from which the father receives no New Law Books. We call attention

of law where one servant is injured by authority to appoint all his own officers, benefit, that the father was not liable in to the advertisementof Callaghan & Co. ,

the nege.gence of a fellow servant , the and in less than forty days had bis regi. a civil action for damages for such wrong on the last page of this issue, of new law

duty of a corporation in selecting its ment of 1,200 in the field , ready for ser- ful acts. In Giltenan v. Lemert, p. 476, books. We have examined the advance

servants, and the doctrine of compara- vice. He served in the army with dis- it is held that a par in thr rightful sheets of Cooley on Taxation as they

tive negligence.
tinction unt : 1863, when , nis health possession of real est e, « la: ning title passed through the press. The work is

BANK - DEPOSIT - CONFEDERATE MONEY failing, hiesigned , returne? :o Ottawa, thereto, has such an in eres terein , al . exhaustive and thorough . The text is

-SETTLEMENT . — The opinion of the Su- and resuíued the practice ofthelaw with though his title may be ever so defective fully equal to the learned author's work

preme Court of Tennessee,by Nicholson, John P. Rice as a partner. In 1866 he that he may maintain an action to quiet on Constitutional Limitations. The notes

C. J. , where a depositor in a bank in was the Democratic candidate for Con- his title and possesssion as against any show an industry and thoroughness in

Memphis, during the rebellion , received gress for the State at large. He was ap- adverse claimant whose title is weaker the examination and citation of author

notice from the bank to come and with• pointed Assistant Attorney General of than his, or who has no title at all. Or- | ities seldom found in any law treatise.
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JUSTICE'S TRANSCRIPT -- JUDG upon a set off ; then there would be a The critic, page 86, present volume term ballotbecame to be applied to secret

MENT LIEN - APPEAL.
judgment against each party. LEGAL News, says, numbering the bal voting. If this law of language I have

Thus I might multiply the absurdities lot is the only means by which fraud- stated correctly , then it follows that, if

To the Editor LEGAL News : and wrongs by recital. And in the face of ulent votes can be identified , forget. we take the attribute “ secrecy " from

The opinion ofthe Circuit Court of all this wrong, the courtabdicates its ting thatthesamemeans williden. theword ballot, it becomesutterlymean

Cook county, (Rogers, J, presiding) in powerto restraintheexecution or set tify honest votes, and that pretenseof ingless. But courts have their distinct

What- fraud furnishes the means of destroying rules of construction ; yet a court has no

re Perkins v. Paul, 7 Legal News, p. 79, ever may be the power of the court in the very elements which make the bal- arbitrary power to change the meaning

is so important in its consequences that setting aside a judgment, which the lot desirable - destroying the ballotitself. of a word , nor can a court take cogni

I may be pardoned for discussing it. court did not render, there can be no For ballot, be it repeated, means abso . zance of a change of words until such

The motion beforethe courtwasto set doubt of thepower to restrain the sher. lute secrecy. See Macaulay's Speeches a change isuniversally , or at least gen

aside the record of the transcript in the iff,theofficer of the court, from enforc- and Essays of Sidney Smith ; the latter erally recognized,which fact, upon prin

Circuit Court,upon the groundthat the ing an executionissued upon a judgment arguing againsttheballot,says:It must cipleof law , would have to be afirma

case had been appealed within the 20 which has“ alltheeffectof a judgment not be forgotten that intheballot eonceal- tively proved bytheparty who seeksto

days allowed by law . The court over- of the Circuit Court." ment must be absolutely compulsory. ( Essay benefit thereby.

ruled the motion, because the filing of It needs no citation of authorities to on ballot.) Again, in the same criticism However, Mr. Spence says : “ The

the transcript is a statutory right given prove the doctrine that an execution in we find a comparison ( of constitutional word "ballot' does not carry with it

to the judgment creditor to acquire an the hands of the sheriff may be stayed provisions ) , between “ the ballotand the the idea, but only the opportunity of

additional lien, and that the courts have for good cause appearing to the court. guarantee of the free exercise and en secrecy ” ; yet does not the opportunity

no right to interfere with it; in fact rec. The statute (Practice Act, sec.64 Hurd's joyment ofreligiousopinion,"with the giverise to the idea, andisnotsecresy

ognizing the validity of the lien but rep- Rev. , page 782 ) provides for such a prac- following comment: He (every indi. the only important and essential ingre

robating the practice as " a little sharp.' tice even in vacation , until the further vidual ) should be protected on the wit . dient of the ballot ? Sidney Smith says:

I purpuse, with due deference to the order of the court. When, after judg. ness stand and everywhere from a vol " It would never do to let one man vote

judge, to show, first, that the recording nent in the circuit court, an appeal is untary disclosure of his religiousbelief." openly and another secretly. There

of such a transcript does not establish a perfected during the term , the court will Wethink he has this protection, 1 Green. must be a plain opportunity for telling

lien,and second,that the court has the grant an order to stay an execution al- Ev . , &. 370 and note, “ the burden of an undiscoverable lie,” (he wroteagainst

powerto quashthe writ issued upon such ready issued. Whynot staytheexecu- proof is on the party producing thewit- Grote's measure ofvoting by ballot) “or
transcript judgment by the circuit court, tion upon a transcript-judgment, after ness.” The witness himself is never the whole invention is at an end."

if not to vacate the record thereof. For an appeal is perfected from the judgment questioned in modern practice as to his If we then settle on secresy as the cor

the purpose of judging wbether such a of the justice? But this is but a partial religious belief. Swift Dig. , 730. It rect meaning of the word ballot, the

judgment is a lien , we must examine the remedy, for the judgment still remains is not allowed even after hehas beer: legislature has no right to use the word

different sections of " the justice act as a cloud , although the appealing party sworn . 2 B. & B. , 284. Not becanse it ex -officio in a different sense, unless

pari passu. We find that be successful upon the trial , for there is is a question tending to disgrace him , their definition is expressly given. The

1. Appeals within 20days from the en no statutory provision authorizing the but because it would be a personal legislaturemay and often does err, and

try ofjudgment may be had excepton clerk to satisfy such a judgment,norhas scrutiny intothe state of his faith and their actsdepend,according to the au

judgment confessed. the court the power to compelthe losing conscience foreign to our institutions. thority cited by Mr. Spence, ( and which

2. When proper appeai bond is filed party to enter satisfaction of the tran: Nomanis obliged to avow his belief. no one willcall in question) entirely upon

within that time, either before thejus- script.judgment, nor does the judgment i Conn ., 66. But it has never been con- their reasonableness and public acquies

tice or with the clerkof the appellate against the appellee work a reversal eo tended either by the Hon. Jameson or cence ; or else their acts and authority

court," all proceedingsare " suspended." instanti of the transcript-judgment. If Buskirk, that the individual voterhas would be doubtful and asspuriousas the

3. No execution can issue in any civil the legislature had intended that such anybetter protection under thelawthan actsof the Ecumenical Councilthat

case until after the expiration of 20 days a transcript could be recorded within the individual professor of creed ; you voted infallibility to the Pope. Nor is

from the dateofjudgment,unlessoath the 20 days, it is reasonable tosuppose may challenge the one,and youmayby the languageofthe legislature a stand

is made to the belief that the debt will that some provisions of law would be proof aliunde prove the other. Thepro- ard criterion ; they say, for instance, R.

be lost unless execution shall issue im- found in the Justice Act to obviate the tection is equivalent; and inquisitorial S. , '74 p. 489 : Any agent of any de

mediately ; but no sale can be had with- absurd result from having several judg- process unconstitutional in either; and ceased person "; but the rule of law is,

in the 20 days nor shall the execution ments upon thesame cause ofaction. The Mr. Phillip, in his work on evidence, That the death of the principal operates, per

deprive the party oftheright toappeal. case is unlike the reversal of a judgment says : " Probably deeming it a less evil se, as the revocation of the agency.

4. Executions can only be levied on by the supreme court; upon the filing that the solemnity of an oath should in With reference to the construction of

personal property and are returnable in of the remanding order of the Supreme fewinstancesbemocked by those who statutes spoken of in the paper in ques
70 days . Court the judgmentis vacated upon the feel not its force and meaning, than that tion , we are inclined to think that, so

5. The real property of a defendant record. It may safely be conceded that citizen should in any case be deprived far as the authorities cited by the author

not exempt from execution , shall be the framers of the law never intended of the benefit and protection of the law have any bearing on the question, they

bound from the date of the filing of a such absurd results and the statute should on the ground of his religious belief.” support the Judge's opinion ; but we

transcript of the judgment in the clerk's not receive such an interpretation, if Butwhat is thenatural conclusion of the must bear in mind the rule, that stat

office , as provided in this act.” any other can reasonably be entertain - critic's logic ? Because one man suspect . utes must be construed pari materia ;

6. When it shall appear by the return ed . The statute does not in terms say ed of having voted fraudulently, there and that the enactment ofa statute is

ofan execution , that the defendanthas thatno transcript shall berecordedwith fore the vail of secrecy shall be taken not per sean amendmentof theConsti

not personalproperty sufficient to satis- in the 20 days,butwhenthe several sec- from thevote ofevery citizen in the tution . The Constitution of 1818 pro

fy the judgment and costs, it shall be law . tions are read together, an adverse con- State ( district), and by parity of reason- vided for an amendment of the manner

ful for the justice to certify to the clerk of the clusion is inevitable. ing, because one mansuspected of infi. of voting viva voce, and thereforeproves

Circuit Court a transcript which shall befiled It maybe argued that the clerk is a delity, the whole sect shall be subjected nothing in the present issue of secret

by the clerk and the judgment shall thence mere ministerial officer and mustrecord to inquisitorialprocess. This is exactly voting by ballot,and is but surplusage.
forward have allthe effect of a judgment of the transcript if required. Must he not what the critic's logic amounts to . One word more about Webster's defini

said court and execution shall issue as in oth . inspect the transcript to see if it is in Again the critic says: “ Judge Jame- tion of the word ballot and we will go

er cases . the form prescribed by the statute ? If son thinks that the object of the Consti- no further, having already occupied too

7. Thetranscripts shall be recorded by hesees thereturn of anexecution with. tution is to protect the individual after muchspace . Websterhad to go tothe

the clerk in a book and must contain a in the twenty days, may be not refuse the vote is cast, from persecution .” “ It same sources to find the meaning of a

copy of the process , original and final, to record it ? The statute brings to his seems to methat the only object of the word that others have to go to find the

the return of the officer thereon ,anda notice, that anappeal may beperfected voteby ballotis to protectthe State," meaning ofthe same word ,andwithall

copy of the docket in the case , duly cer in his office within twenty days, where etc. Now it appears to us that if the deference to the giant mind of the illus

tified . upon he shall issue a supersedeas en judge does, he is correct . The error in trious lexicographer, when once found

To argue that these several provisions , joining thejusticeand constable from this proposition lies inthe ambiguity of that thedefinitionof aword asgivenby

construed together, allow an execution proceeding any further, yet the clerk the terms, individual and State. See Mills him , if not full enough or not correct,

to be returned within the 20 days,the may issne his execution upon the tran. Syst. of Logic, title Ambiguity and Fal- then it is not heresy to dissent from

filing of a transcript anda lien con- script-jndgment, while the justice and lacy, and answer what is a State if notthe even the highest authority Weshould

sequent thereon, will bring about the constable are enjoined . aggregate of individuals . A great politi- not bow to an error, and though Web

following absurd result : A. recovers a Since I investigated this subject I have cal philosopher of our day says : “ The ster be its author or though it have the

judgment ; he " swears out” an immedi- found the case of Pardon v.Dwire et al., works of Aristotle, Plato and Cicero are sanctity of Scripture .

ateexecution, and procures someconsta- 23 Ill . , 572, wherein a transcript-judg- mainly occupied with the discussion of WM. M. STANLEY.

ble to make a return ( whether bona fide ment rendered within twenty days was the question, Who shall govern ? The safe

or otherwise does not matter) within20 ruled upon, but the point as to itsva ty of theState is their principalproblem. SUPREME COURT OF TENNESSEE.
days, “ that the defendant has not per . | lidity upon the point at bar, was not The safety of the individual is one of
sonal property sufficient to satisfy the made by the parties or the court. In our greatest.” Lieber, Civ .Lib . and Self NASHVILLE, FEBY. 6, 1875.

judgment and costs within his county.” that case judgment was rendered on Gov., p. 47. And on page 40, the same G. M. FOGG v. THE UNION BANK.

A. brings his transcript to the clerk, who June 20, 1848, execution was sworn out author says : “The term State means a
DEPOSIT - CONFEDERATE MONEY- SETTLEMENT

files it ; the lien on real estate is secured, on the same day and returned, “ No society of men ; that is, of beings with -DURESS, COERCION AND UNDUEINFLUENCE.

and execution issues from the circuit property found ;" the transcript was individual destinies and responsibilities, where it appeared that the testator,who had for

court to the sheriff of the county. The filed on June 26th, 1848, but ( for some from wbich arise individual rights, that many years been a depositor in the branch of

judgment thus recorded has the effect of a reason unexplained ) was not recorded show themselves the clearer and become during the pending of the civil war,and while

judgment ofthe Circuit Court, and ihe costs until May 7, 1819. more important as man advances in po- Memphis and WestTennessee were underCon

are increased by requiring six dollars to If the practice is legal , then a serious litical civilization .”
federate military rule, and the courts were sus

be paid to the clerk for filing the tran- wrong has been discovered which ought Again the critic says : “ It seems ab- to comeand withdraw his deposit; and that the

pended , received notice from said branch bank

script. B. perfects his appeal within 20 to be obviated by legislation . A refusal surdto seek for a dexinition of a word a testator declined the persistent offer of the bank

days. The suit is tried de novo, and the by the clerk to record such transcript hundred or a thousand yearsago, when to pay him the amountof his depositin Confed .

appellantlosesagain ; a judgment is en- within twenty days,mightbe testedby it has a present meaning well under for eight days and then received themoney under

tered against him and thuswe havetwo mandamusand decidedby the Supreme stood. ” Únderstood by whom ? Butto protest and that there was a general public ex

judgments for the same cause of action ; Court at the January term , 1876. follow up. He says : “ Words are for- citementon the subject ofConfederate money,

but the testator was not compelled to withdraw

one by recording the transcript and the Respectfully, ever changing their signification, and his deposit, nor didhe act under a sense of im

other after trial . But before the case is ADOLPH MOSES. we are never confined to any period of pending danger produced either by threatsof th

tried de noro , the debtor's property has
time for their definition .” We are aware

bank or fears that he would incur the penalty of

any military order. Held , (reversing the decree

been sold by the sheriff, new costs have
that language is not made, but, as Sir of ihe court below ) that therewas in the transac

THE SECRET BALLOT.

been made, and if the case happens in
James Mackintosh says, “ grows." The tion no ground on which to hold that there was

Cook county , the time of redemption The decision of the Hon. Jameson on transition of language is founded on as
duress, coercion, or undue influence on the part

ofthe bank, and the settlement made at the date

will have passed before theappellanican the secrecy ofthe ballot, has, in the lan - sociation, and wordsand terms become of the withdrawal of the deposit was allowed

prove by a trial denovo that the appellee guage of Lord Bacon , come home to ev- a different meaning in the course of to stand.—[ The Commerciul and Legal Reporter.]

has no cause of action . eryman's business and bosom , to judge time , that is, whenthe common attri. Nicholson , C. J. , delivered the opin

Then chancery will be sought as a from the criticism which that decision butes of a thing have been ascertained ion of the court.

remedy, and perhaps the property has has undergone. We wish to take ro and specified, the name which belongs The original bill was filed on the 31st

passed into the hands of a third person side in the logomachy, but weask leave in common to the resumptive objects, of July, 1865, for the purpose of having

who boughtatthe execution sale. Again, to point outa few logical errors that acquire a distinct instead of a vague con- the businessof the Union Bank settled

it is possible that upon appeal a judg- have crept in the discussion, dictated , notation, and become susceptible of de and closed up, in the Chancery Court at

mentmay be rendered against appellee perhaps, by party bias or prejudice. finition. Such was the case when the Nashville. The cross -bill was filed on
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June, 26, 1869, by the executor and exe- positive refusal, aid, still under protest, not alleged that testator knew of such ment. It is this feature which charac

cutrix of Wm . H.Long, deceased , for the on the 28th of March, 1862, withdraw committee, or that he was in any way terizes bills for raising revenue. They

purpose of setting aside a settlement his deposit from said branch ; that hav. interfered with by that committee. We draw money from the citizens, they give

made by Wm .H. Long with the branch ing in the meantime induced said bank , are left to assume or to conjecture that no direct equivalent in return . In re

bank of Memphis, on the 28th of March, on his repeated assurances that Confed- the testator acted with a knowledge and spect to such bills it was reasonable that

1862, upon the allegation that the settle- erate money would be wholly worthless under the influence of these causesof the immediate representatives of the

ment was procured by duress, coercion, to him , to let him have some small excitement in the public mind . It does taxpayers should alone have the power

and undue influence. The Union Bank amount in other money, he received not appear, after testator reached Mem- to originate them . Their immediate re

dercurred to the cross-bill upon the from said bank $ 3,656.34 in the notes of phis ,that he was in any way influenced sponsibility to their constituents and

ground that no such duress, coercion southern banks, and the balance, $ 28, or controlled by the alleged terror there their zeal and regard for the pecuniary

and undue influence wasalleged as could 000, in worthless Confederate notes ; prevailing ; no such allegation is made. interests of the people, it was supposed

authorize the court to set aside the set- that he left said Confederate money in It appears that when he called for his would render them especially watchful

tlement. The demurrer having been Memphis with an officer in the Bank of deposit the bank was ready to pay in in the protection of those whom they

overruled , the bank has appealed. West Tennessee, who has recently in Confederate money , but testator refused represented. But the reason fails in re

The controlling question in the case formed complainants that he carried the to receive it ; yet it is not alleged that spect to bills of a different class. A bill

is, whether the facts alleged in the bill money south and invested part of it in the bank made any threats of resorting regulating postal rates for postal service

constitute such duress, or coercion , or Confederate bonds and had the balance to the military, or even alluded to the provides an equivalent for the money

undue influence as entitles complainants in packages just as he received them, fact that there was any military order which any citizen may choose volunta

in the cross - bill to have the contract of wbich bonds and packages will be filed on the subject. Testator refused to re- rily to pay. He gets the fixed service

settlement, which they admit was made with the papers in this cause. Complain - ceive the Confederate money , and the for the fixed rate or he lets it alone, as

on the 28th of March, 1862, set aside . ants alleged that soon after the close of bank declined to pay any other money: he pleases and as his own interests dic

The facts alleged in the bill, on which the war their testator engaged an attor . Testator left and returned and renewed tate. Revenue beyond its cost may or

the question arises, are as follows :Wm . ney to file a bill or take necessary steps the negotiation for eight days, and final- may not be derived from the service and

H. Long,the testator, died on the 4th of to collect the amount due him from the ly received $28,000 in Confederate notes, the pay received for it ; but it is only a

May, 1867, in Madison county, Tennes. bank , but said attorney died before insti . and $3,656 in Southern notes. But it is very strained construction which would

see, where he lived , aged about seventy tuting proceedings ; and thathe spoke to not alleged that during these eight days regard a bill establishing rates of post

years ; that for many years before his two others to undertake his case ,and they of negotiation , during which testator was age as a bill for raising revenue within

death he was much enfeebled in body agreed to do so , but for various causes refusing to receive Confederate money, themeaning of the constitution.

and troubled in mind , in consequence of intervening they did not get ready to any officer of the bank ever intimated This broad distinction existing in fact

the effects of old age and the late civil begin suit in the lifetime of testator. to him that by so refusing he was en between the two kinds of bills , it is ob

troubles ; that he had been for many Assuming the allegations of the bill to dangering his personal liberty , or that viously a just construction to confine the

years a depositor in the branch of the be true so far as they state facts, the any member of the vigilance committee terms of the Constitution to the case

bank at Memphis, and that on the 28th question is, do they show that the testa- ever interfered to subject him to pun which they plainly designate. To strain

of March , 1862, he had on deposit $ 31,- tor made the settlement and withdrew ishment for his refusal." Nor is it alleged those terms beyond their primary and

656,34, and that a settlement appears on his deposit from the bank on the 28th of that testator was in any way compelled obvious meaning, and thus to introduce

the books of the bank of that date,show- March, 1862, in consequence of duress, to withdraw his deposit. He manifestly a precedent for that sort of construction,

ing a withdrawal of his deposit, but coercion and undue influence ? In 2 had his election to receive his deposit in would work a great public mischief. Mr.

which settlement their testator made Greenl. Ev. , % 301 , it is laid down that Confederate notes orto let it remain and Justice Story, in his Commentaries on

under duress, coercion and undue influ- " by duress, in its more extended sense, take the risks. He exercised his elec- the Constitution (sec. 880 ) , puts thesame

ence, as will appear fully in thefurther is meant that degree of severity, either tion to let it remain , for eight days, and construction upon the language in ques

statements and allegations of their cross threatened and impending, or actually being unable to make any better con- tion , and gives his reasons for the views

bill. After referring historically to the inflicted , which is sufficient to overcome tract with the bank , he took $ 3,656 in he sustains, which are able and convinc

policy of the Confederate government the mind and will of a person of ordi- Southern notes and the remainder in ing. In Tucker's Blackstone, only so far

in resorting to the issuance of treasury nary firmness . " . This definition of du Confederate notes. We can see in the as authorities have been referred to, is

notes, as a means ofprosecuting the late ress was adopted in the case of Brown vi transaction no evidence that testator found the opinion that a bill for es

war, and in forcing the currency into Pierce, 7 Wall., 214. In the case of Mc . acted under a sense of impending dan- tablishing the post office operates as a

circulation , if necessary, by military Swan v. Miller, decided at Knoxville , at ger, produced either by threats of the revenue law. But this opinion ,although

force, complainants alleged that in con- September term , 1867, Judge Hawkins bank ' or fears that he would incur the put forth at an early day , has never ob

sequence of this settled policy , and the said : “ The controlling question is , was penalty of any military order. tained any general approval, but both leg

active co -operation of the military, a the threat of such a character as, under Applying the rules of law already cit- islative practice and generalconsenthave

popular clanor and intense excitement the circumstances surrounding the pared to the facts of the case, and giving concurred in the other view. Another

were gotten up before the close of 1861 , ties at the time, sufficient to over- fuil force to the fact that testator was an question has arisen which tas some sim

against all persons who refused to take come the mind and will , or, in other old man of sixty -five years, and that ilarity with that under discussion, and

the Confederate money ; and that this words, to destroy the free agency of a there was a general public excitement which , unless adverted to, might give

feeling was particularly intense and bit: person of ordinary firmness.” In the on the subject of Confederate money, we rise to misapprehension . Thus, in

ter in the western part of the State; and unreported case of Hillis v. Wood, de- are unable to see in the transaction any United States v. Bromley, 12 How ., 88 ,

that it was reported and believed in all cided at Nashville, December term, 1870, ground on which to hold that there was the question was whether an act of Con

business circles that Gen. Beauregard , this court said : " To make the defense duress, coercion, or undue influence on gress which gave a writ of error in any

then commanding a department includ- of duress effective, there must be some the part of the bank. We are, there- civil action brought by the United States

ing West Tennessee, issued, some time thing more than a mere possibility that fore, of opinion that the chancellor erred for the enforcement of the revenue laws,

about the last of 1861, a military order there may be danger of arrest. The ap: in overruling the demurrer, but the same embraced within its meaning an act to

requiring everybody in his department prehension of danger must be based ought to have been sustained and the reduce rates of postage, and to prevent

to take Confederatemoneyunder penalty upon threats or other evidence of im- bill dismissed, which is now done. frauds on the revenue of the post office

of heavy fine and imprisonment for a pending danger calculated to awaken the department. It was held that the latter

refusal ; and that soon after the reported real fears of a man of ordinary nerve.” act was within the meaning of the for

issuance of this order, several persons and in Rolling v. Cate, 1 Heisk ., 102, this
S. CIR . COURT AT NEW YORK

mer ,a revenue lawof the United States,

were arrested and carried to Jackson, in court said : " To hold that every citizen
CITY. and that the writ of error could be sus

Madison county, Tenn., and some of who possessed or received Confederate
tained . The court says : Revenue is the

them imprisoned for refusing to take the treasury notes, under some general or
OPINION FILED MONDAY, DEC. 6, 1875.

income of a State, and the revenue of

money ; and that the courts of the indetinite apprehension that his failure UNITED STATES Est Rel. IVAN CAMICHELS v. the post office department, being raised
country had in themeantime been sus to recognize the currency would give of

THOMAS L. JAMES , postmaster of New York.
by a tax on mailable matter conveyed in

pended ;and by a military order of fense to thegovernment, or any ofits INCREASE OF POSTAGE ON THIRD - CLASS mail , and which is disbursed in the pub

March 10 , 1862, L. D. McKissick was officers, acted under duress, and that his lic service, is as much a part of the in

appointed provost marshal and civil action can now be repudiated and dis
Held, that a bill establishing rates of postage is come of the government as moneys col

governor of the city ofMemphis, and owned,would opentheflood-gatesof within the regioning of the Consticaining lected for duties on imports." All this

so continued until some timeafter the litigation and unsettle all dealings and the bill increasing the rates of postage on third may be conceded without involving the

battle of Shiloh , in April, 1862 ; and transactions in this State, in which the class matter was constitutionally passed.— [ED. conclusion that such a law is an act for
LEGAL News.

that during this period the vigilance currency was employed . Nothing short raising revenue.

committee at Memphis were actively of duress in its legal sense can invali Opinion of the court by JOHNSON, J. The case of Warner v. Fowler , 4

engaged in bunting down and bringing date executed contracts.” The question The question upon the merits pre- Blatchford , C. C. R., 341 , though involy

to punishment all persons who discred- whether the testator of the complain- sented in this case is, whether a clause ing other statutes, was put substantially
ited or refused to take Confederate ants made the settlement and withdrew of the act of Congress, approved March upon the same ground as the preceding

money ; and that the terror and appre- his deposit under duress or coercion, 3, 1875, entitled an Act making appro- case. It was an action against a post

hension thus engendered in the public must be determined by applying the priations for sundry civil expenses of the master for non -delivery of certain let

mind was well known to the testator facts to the rules laid down in the author- government for the fiscal year ending ters. The defendant claimed that in de

when he was required to go to Memphis ities referred to . The controlling ques- June 30, 1875, and for other purposes, is laying them he acted under the laws in

and withdraw his deposit. Complain - tion is, did the testator make the settle- or is not constitutional . The clause re- relation to the post office department,

ants allege that somewhere about the ment and receive the deposit under such ferred to increases the rate of postage and that he was entitled to have the

20th of March , 1862, when the excite- apprehension of impending danger, in upon third -class matter from one cent suit removed to the United States Cir

ment about the Confederate money was view of all the surrounding circum- for two ounces to one cent an ounce . cuit court under the statute ,as being for

nearly or quite at its highest point, their stances, as deprived him of his free The ground of fact on which it is claimed an act done under the revenue laws of

testator received a notice from the said agency? that this clause was not constitutionally the United States. This claim was sus

branch bank to come to Memphis and In determining this question , it is enacted is that the clause originated in tained by Judge Ingersoll, holding the

withdraw his deposit; that he was very proper to look to the age and condition the Senate and was not an amendment circuit court in this district. The deci

much disinclined to go , because he had of the testator, as well as to his personal to a bill for raisingrevenue, originating sion was, in my opinion, correct,upon

the charge ofhis three daughters and no character, so far as the same is in proof. in the house of representatives. The the ground that while the post office

male member of his family at home, but He died in 1867 , at the age of seventy ; provision of the constitution which is laws are revenue laws within the mean

upon the advice of his friends that it he was consequently sixty -five years of claimed to render invalid the clause in ing of the statutes cited , they are not

would be safest aud best, he went. Com age in 1862. It is not shown that he was question is this :- “ All bills for raising laws for raising revenue within the

plainants allege that on his arrival at then enfeebled by anything else than revenue shall originate in the house of provisions of the Constitution . The mo

the bank he was required to withdraw age, nor was it shown tbat he was not a representatives ; but the senate may pro- tion should be denied .

his deposit at once and to receive it all man of ordinary firmness. We are as- pose or concur with amendments as on

in Confederate money , which for the sured that there was intense excitement other bills ( Constitution, art . 11 , sec. 7 ,

time he declined and attempted to waive in the public mind in consequence of subd. 1 ) ; certain legislative measures are

AGENCY - JOINT PRINCIPALS.

or delay the matter ; that the bank per- the rumored issuance of a military order unmistakably bills for raising revenue. The power of authorizing another to

sistently demanded the withdrawal of requiring all persons to receive Confed. These impose taxes upon the people, do a certain act or to ratify an unauthor

the deposit in that description of mon eratemoney ; butitis not alleged that either directly orindirectly , or lay du- ised assumption of authority may be

ey , and that their testator protested any such order had in fact been issued, ties , imposts or excises for the use of the vested either in a single individual orin

against taking it,but demanded payment nor is it alleged that the testator had government and give to the persons a number of individuals. It may be

in the notes of said bank , and this was such information or belief.
from whom the money is exacted no vested in a single individual in either of

kept up for several days ; that their testa It is alleged that there was a vigilance equivalent in return unless it be the en- two cases ; and these arewhere no other

tor, seeing no way to waive or longer de committe at Memphis enforcing the joyment in common with the rest of the than that person can act as principal,

laythe matter, and fearing the results ofa order as to Confederate money, but it is citizens of the benefits of good govern- and where he, in common with others,

MATTER .
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exercises a power of appointing agents. ( Litt. 288) . Upon a joint demise by joint bound for all the other thirty - nine parts : Tas BAR ASSOCIATION DINNER. — The

Itis a fundemental rule of the law of tenants upon a tenancy from year to year (Hoare v. Dawes2Doug. 371. ) Gibson v. second annual dinner of the Bar Asso

agency that whatever a person may do the true character of the tenancy is this , Lupton (9 Bing. 297) is a later decision
in his own right hemaydoby means of not that the tenant holds of each the of the Court ofCommon Pleas. A and ciation will be held at the Grand Pacific

an agent. Hence it follows that if one shareof each so long as he andeach B. ordered anundivided parcel ofgoods; on next Thursday evening. The last

of several principals may of his own shall please, but that he holds the whole each was to pay for his own share . The annual dinner was the most notable and

right act on behalf of the other princi of all so long as heand all shall please ; freight and charges were actually so paid, finest meeting of the bar ever held in

pals, he may appoint anagentto act on andassoonasany oneof the jointten- and the cargo upon its arrivalwas equal this
city. We have no doubt the pres

their joint behalf. The power of joint ants gives a notice ty quit, he effectaully ly divided before it was warehoused . No

principals to appoint an agent to act for putsan end to that tenancy . The tenant partnership had existed between them ent will be equal to it.

all the principals is, then, a question of has a right upon euch a notice to give up antecedentto this period. The strongest

authority. One ofseveral principais has the whole, and, unless he comes to a fact insupport of the contention that the
clearly no such power where each of new arrangement with the other joint defendants purchased on their joint UNITED STATES SUPREME COURT.

themhas a distinct interest in the sub tenants as to their shares, he is compell. account was the plaintiff's reply to the PROCEEDINGS OF.

ject matter, unless the others consent. able so to do. If upon such a notice the original order, signed by both defendants

In order, however, to put the matter tenant is entitled to treat it as putting that a purchase had been made on their
Thursday, Dec. 16, 1875.

more clearly, it will be well to say a few an end to the tenancy as to the whole , joint account. On the other hand, it On motion of P. Phillips, William D. Shipman ,
words of the several varieties of joint the otherjoint tenants must have the was provided in thesameorder that of New York city and Wallace Pratt, of Kansas

City , Mo. , were admitted.

principals. same right. It cannot be optional on payment was to be made by each of the Onmotion of J. W. Johnson, James H. Gilmore ,

Where more than one person has an one side, and on one side only (per Cur- defendants. Upon these facts it was of Marion , Va. , was admitted .

No. 546. Frederick Meyer et al., assignees, etc.
interest in any chattel , they are either iam, Doe v . Summersett , sup. ) This de held that thedefendants were not joint v. Max Hellman, assignee, etc. This cause was

tenants in common, joint tenants or cision will render any further recourse ly liable for the whole amount. submitted on printed arguments by William For

partners. With respect to joint tenants to the reasoning in Goodtitle v. Wood In Nicholson v.Ricketts ( 1 L. T. Rep. rest for plaintiffs,and by Adam A. Kramer fordo

andtenants incommon ,the general rule ward(sup.) unnecessary ; but it willbe n . S.54; 2 Ell. & Ell.497). a decision of ſendants, under the twentieth rule.
No. 91. The Grand Trunk Railway Company of

is that one joint tenant or one tenant in noticed that the effect of the terms of the the Court of Queen's Bench in 1860, the V. R. M. Richardson. he argument of

common has no implied authority to ap judgment in Doe v. Summersett ( sup:) is defendants, merchants in London , en
this cause was continued by Ossean Ray of coun

point an agent to act for the other co so wideasto make itimmaterial whether tered into a contract with S. and Co., ant, and concluded by J. A. Bingham for plaintiff .sel for plaintiffs, and by H. E. Paine for defend .

owners. Joint tenants, it is said , are the notice is given in the names of all merchants at Buenos Ayres, for the pur No. 97. (Substituted for No. 93). John Miller et

seised per my et per tout, they haveonly the joint tenants,or simply in the name pose of carrying on certain exchange al. v,Louis Ehlers. This cause was argued by F.

a rightto a moiety respectively. Hence, of a single joint tenant. Proceeding, operations. S. and Co.were periodically M. H.Carpenter for plaintiff's.

if all joined in a feoffinent, each gave but then , upon the principle that whatever to draw bills on the defendants to be No. 94. The Mutual Benefit Life Insurance v.

his part ( Bac. Alr. Estates, K. 6 ). one may do in his own righthe may do accepted by them , then put the proceeds Hartie B. Tisdale. This cause was argued by Ed .

The effect of a notice to quit given by by an agent, the reasoning of the court in the bank,and so profit bythe rate of tiffs , andsubmitted on printed arguments by

one of several joint tenants who have in this case would support the proposi- exchange. S. and Co. were also periodi- George Crane for defeudant.

joined in a demise was for some time tion that one ofseveraljoint tenants, of cally to remit and redraw other bills on
No. 95. The City of Memphis v. Tho United

warmly disputed . The question appears hisown willand bymeans ofhisagent, thedefendantsto thesameamount;the States, ex rel Talmadge E. Brown. Continued .
at

to have been first definitely raised in without professing to act on behalf of proceeds of this operation to be applied

Right v. Cuthell (5 East 491), though, the other joint tenants, may put an end to a common fund, it being agreed that
Friday, Dec. 17.

owing to the informality of the notice to the whole tenancy, provided either there should be a community of profit On motion of George W. Pasehal, Henry F.

given in other respects, the opinion ex- the lessee or other'lessors so will. and loss between them . S. and Co.drew Severns, of Kalamazoo,Mich ,was admitted

pressed by Lord Ellenborough was not Whether this proposition would be sup- bills onthe defendants and sold them , etal. This cause was submltied on printed argu .

a necessary part of the ratio decidendi, ported in its entirety has not been de- in conformity with the arrangement; ments by Solr.Gen. Phillips for appellants, and

inasmuch as the notice to determine the termined. Subsequent authorities, so but the defendants refused to accept by W.Pean Clarke for appellees, under the iwen

lease was signed by two only of the three far as they go, are notconsistent with it. them. The present action was broughtto No. 843. Joshua Converse v. The City of Fort

executors, there being a proviso in the ( see Doe v. Hughes, 7 M. & W. 139 ; Al- establish the liability of the defendants Scott. This cause was submitted on printed argu .

leasethateither landlord or tenant or fordv. Vickery,C.& M.280; and see Doe uponthe bills, on the ground that there weniambayforefetorn fior paineifiodebemtieth

their executors, in case they wished to v. Foster, 3 C. B. 215. ) . However, there was a partnership existing between S. rule .

determine the lease, should give notice can be no doubt that if the agent of one and Co. and the defendants. The Court No. 93. Maria A. N. Pollard v . Jacob Lyons.

in writing under his or theirrespective of several joint tenants, who have grant- was unanimous in giving judgment for This case wasargued by A.G. Riddleand Joseph
H. Bradley for plaintiff, and by W.8.Cox forde

hands. Hence there was not a sufficient ed a demise from year to year, is author- the defendants . It is a well known fendant.

compliance with the terms of the pro . ised by his principal to give notice to principle of the law of partnership that, No. 98. Reuben Wright v. Jonas M. Tebbetts.

viso. quitin the pame of all thejoint tenants, in order tobinda partnershipbyanact This cause was argued by George W. Paschalfor
plaintiff, and by R. D. Mussey for defendant.

In Goodtitle v. Woodward (3 B. & Ald . the notice is so far valid as to enable done by another member of the partner Adjourned until Monday , the 3d of January

689), which was decided in 1820 , the eitherthe lessee or other lessors to act ship inthe way of drawing or accepting next, at 12 o'clock .
question came again incidentally before upon it.

a bill , such partner must have an express

the Court of King's Bench . A notice to Several principals may employ, the or implied authority so to bind his fel

quit was given by an agent, who profes- same agent without incurring a joint low partner. In ordinary cases of mer.
TO ATTORNEYS.

sed to act on behalf of all the joint ten- liability, in other words without becom.cantile partnership there is no need of

ants who had granted the lease . At the ing liable as partners. In Lindley on such express authority, as the laws im

time of giving thenotice he had author . Partnership ( p. 59. Vol . I. ) the learned plies it. ' So , also, if from the nature of

ity from some only of the joint tenants author has pointed out with great clear the constitution of the partnership it is The Trust Department of the Illinois

The others subsequently ratified his con . ness the salient distinctions between co- apparent that drawing bil by themem- Trust and Saviug8 Bank was organized to

duct, and Abbott, C. J. was of opinion ownership and partnership. The dis - bers was intended thereby, by law the

that the occupier, having received notice tinctions areof value in an examination authority so to do will be implied . Al supply a want of long standing in the

to quit, purporting to be given on the of the law of agency, because one part- though there was a partnership in one West. A responsible Corporation which ,

part of all the lessors, had then such a ner, as such , is an agent, realor implied , sense, S.andCo. had no authority to unlike individuals, does not die, but has

notice as he could act upon with certain

ty atthetime it was given .Thus the ownership
isnot necessarily the result of acceptingthese bills, still less to hold perpetuity ; whichwill receive on de.

learned judge decided the case bv an ap ofagreement, nor does it necessarily in . out to the world thatthey had authority posit moneys of Estates, or in litigation

plication of the doctrine of ratification. volve community of profit or of loss. So to do so (per.Cockburn, C. J. ib .) Hence awaiting setllement, orwhich, froniany rea

It is submitted that this application of true is it that partnership is a branch of where A. B. and C. are in partnership son , cannot be invested or loaned on fixed

the doctrine is erroneous, though the the law of agency, that when a person is and arrange that C. shall_draw bills in

decision itself may be well supported by soughttobemade liable on the ground hisown name on A. and B., it cannotbe time, and receive and execute trusts, and in

the reasoning in Doe v. Summersett ( 1 of hisbeing a partner, the true testis said that C.'s signature to such bills binds vest money for estates, individuals and

B. & Ad. 135 ) . This case, which was whether or nothe has constituted the the others : (see per Crompton, J. ib ., corporations.

decided in the same court in 1830, fully other alleged partner his agent in respect and Re The Adansonia Fibre Company All deposits in trust department of the

raised the question whether a notice to of the partnership business. (Buller v. ( Limited ) ; Miles and Co's claim (31 L. T.

quit, signed by one of

severaljoint ten- Sharp, L.Rep. 1, C. P. 36 ; 35 L.J.105, C. Rep. N s. 9;L. Rep. 9 Ch. App.635; 43 Illinois Trust and Savings Bank draw 4 per

ants on behalf of the others, will deter. P. ) So, too, one of several tenants in L. J. 732, Ch.) Part owners by the joint cent. interest, and are payable on five days

mine a tenancy from year to year or to coinmɔn has no power as such to appoint employment of a ship becomepartners notice. Negotiable certificates are issued

all. The court, over which Lord Ten . an agent for the others.
in respect of the adventure: (Bovill v. when desired. Deposits in Savings De.

terden presided, decided in the aflirma It will be sufficient to cite but a few Hammond, 6 B. & C.149.) But onepart partment draw 6 per cent. interest upon

tive. It would seem that his Lordship cases in support of the above proposi. owner cannot, without the common con
had modified the opinion expressed in tions, In Coope y. Eyre ( 1 H. Bl . 39 ) , sent of the owners,insure the shares of the usual regulations.

Goodtitle v. Woodward (sup.) respecting decided in 1788, E. employed a broker the other part-owners, so as to makethe The bank is located at 122 & 124 Clark

the applicability of the doctrine of rati- to buy a quantity ofoil, and agreed with insurance a charge upon the joint pro- Street ; has a paid -up cash capital of
fication in such cases . The Attorney

General contended that the noticewas have aliquot parts of it when purchased. property : (Lindsay v.Gibbs, 28 L. J. Ch . $ 500,000, and surplus of $25,000 .

valid , on two grounds- ( 1 ) that the E. was the only purchaser known to the 692 ; Hooper v. Lusby, 4 Camp. 66.) — The DIRECTORS :

adoption ofthe notice by the other les plaintiffs, and entire credit was given to London Law Times .

sor was equivalent to a prior command, him alone. The purchases were made
W. F. COOLBAUGII , JNO. B. DRAKE,

and ( 2) that a notice to quit by one of on speculation. The price of oil fell, and
ANSON STAGER, L. B. SIDWAY,

Bouker y. Charlesworth .

several joint tenants put an end to the E. failed. The plaintiffs then brought
C. M. LINDGREN , Dr. N. S. Davis,

tepancy as to all. The court thought that an action to recover the price of the oil

Error to Wayne. Reversed with costs | Jno. McCAFFERY, R. T. CRANE,

the latter ground was right, nothing be . from all thedefendants. A majority of and new trial ordered. Opinion by Coo W. H.MITCHELL, ISAAC WAIXEL,

ing said of theformer. The reasoningof the court held that E. alone was liable LEY, J.
GEO. STURGES, Tuko. SCHINTZ,

the judgment is worthy of notice. for the amount. The cases put by Jus . In a law suit involving the title to JOHN CRERAR, H. G. POWERS,

Where joint tenants join in a lease , each tice Gould , show the relation of the par- land, the plaintiff is notestopped from
0. W. POTTER .

demises his own share ( Co. Litt. 1861), ties. A man goes into Yorksbire to buy contesting the validity of certain fore OFFICERS :

and each may put an end to that demise, as many horses as he can collect, or a closure proceedings under which the ti

as far as it operates upon his own share, limited number,and agrees with a friend tle has been obtained, by his failure to L. B. SIDWAY, JNO. B. DRAKE,

whether his companions will join him that he shall have two ; ora man is about raise that question in a former suit
Prest. 2nd V. Prest.

in putting an end to the whole lease or to buy a tun of wine, and agrees that a brought by him in chancery to set aside H. G. POWERS, Jas. S. GIBBS,

not: Doe v. Chaplain ( 3 Daunt, 120 ); so friend shall have a hogshead .It surely the mortgage as invalid. V. Prest. (9.34) Cashier.

that upon a notice to quit by one of sev . cannot be contended that this could One who fails to have a judgment set

eral joint tenants, no doubt his part make the friend in either supposition a aside for fraud , is not debarred from

mightbe recovered if there has beena joint contractor, to subjecthimupon contesting at law a void executionsale ESTA ORICEATARESerlenen ...7. Mary Millar

separate demise . But though upon a failure of the otherto pay for the whole by not having put it in issue in his chan- and John Kirwan, heirs at law of said decedent. You

joint lease by joint tenants each dernises bargain . In an earlier case it hal been cery suit,
of said estate , will , on Monday the tenth day of Janu

his own share, this is not the only oper- laid down by Lord Mansfield that it A complainant may , if he chooses, ary , A. D. 1876, exhibit to the County Court of Cook

ation of such a lease. Joint tenants are would be most dangerous if the credit of make distinct controversies on the same
ANNCRIMIN ,

not only seised of their respective shares a personwho engages for a fortieth part, matter, the subjects of separate suits.fit. Administratrix .

per my, butalso of the entirety per tout ' for instance, should be considered as [ Supreme Court of Michigan ,October Term. ] FRANK J. CRAWFORD , Attorney.

county, Illinois, her accounts for a final settlement of

said estate , when and where you can attend if you seo
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CHICAGO LEGAL News. let yropretheinterestefold, Anthemethat possessedersucks se contingent interest in the court did not preserve them from

ceeds converted into a fund which would tion in the suit for its sale he was thus We perceive no error in the decree of

give to them some income. The circuit represented, according to the law which the court below , and it is accordingly
SATURDAY, JANUARY 1 , 1876.

court of Richmond was invested with obtains in Virginia, by the children in affirmed .

jurisdiction under such circumstances, being at the time who were then entitled

upon a proper showing of the facts, to to the possession of the estate. Parties UNITED STATES SUPREME COURT.

The Courts. decree a sale of the estate of the child in being possessing an estate of inheri
No. 45. - OCTOBER TERM, 1875.

A law of the State expressly con tance arethere regarded as so far repre

ferred the jurisdiction , and authorized senting all persons who, being after. SARAH ANN JACKSON (now SARAH ANN DORSEY ).
appellant, v. SIMON JACKSON.

We are under obligations to John its exercise upon a bill filed by the guar wards born , may have interests in the

Johns, Jr., of the Richmond, Va., bar, for dianfor that purpose, if it wasclearly same,thata decreebindingthemwill Appeal from the Supreme Courtof the District of Col.

shown, independently of admissions in also bind the after-born parties. In the MARRIED WOMAN'S EARNINGS-SEPARATE
the following opinion : the answer, that the interest of the in - case of Franklin v. Davis, which is re PROPERTY-LAND PURCHASED BY WIFE

UNITED STATES SUPREME COURT. fants would bepromoted by the sale,and ported in the 18th ofGrattan , this sub EFFECT OF DIVORCE ON WIFE'S PROP

the court was satisfied that the rights of ject is eiaborately and learnedly consid

No. 37. - OCTOBER TERM, 1875.
others would not be violated by the pro - ered. In that case a trust estate, created In this case the land in controversy was pur

ceeding (Code of Virginia of 1860, chap. for the benefit of a man and his wife chased by the wife with money which she had,

ANNIE KNOTTS, CARRIE KNOTTS ANDEDWIN 128. ) The widow consented to the de. during their joint lives, and the life of previous to her marriage, given to her by her

KNOTTS , infants, by their next friend, EMILY
decree so far as her interests were con- the survivor of them , and of their child structed partly with such money and partly with

J. KNOTTS, Appellants,

cerned, and it is only with reference to ren living at the death of the survivor, her subsequent earnings. The deed of the land

was taken in her name ; the contract for the

FRANKLIN STEARNS, executor of C. J. BALDWIN
the estate of the children that any in- and of the descendants of such of the

house was made by her alone with the builder,

deceased, VIRGINIA V. BALDWIN AND quiry into the validity of the sale can children as might be then dead , had been At the date of the marriage, and when the land

MARY F. BALDWIN . now be had . sold by a decree of the circuit court of was purchased and the improvements were made,

Appeal from the Circuit Court of the United States The greaterpart of thepapers and en Richmond, renderedin a suit forthat the common law governed in the Districtof Col.

for the Eastern District of Virginia . tries in thesuitin the circuit court of purpose brought by the surviving wid personal property possessed by them previous to

GUARDIAN'S SALE_POSTHUMOUS CHILD- Richmond was destroyed by the fire ow , in which the children weremade theirmarriage. By that law themoney that the

INVESTMENT IN CONFEDERATE MONEY. whichoccurred on the third of April , parties, but in which no one appearedto wife possessed and her subsequent earuings be

1. JURISDICTION-That the CircuitCourt ofRich . 1865 , the day onwhich the city was oc- protect the interests of any of their delonged to herhusband. But the husband being

mond had jurisdiction to order the sale. cupied by the army of the United States ; | scendants; and the court held that the him to allow her to invest them forher own use,

2. RIGHTS OF A POSTHUMOUS CHILD: -Where a but their absencewas in a great degree sale was valid, and that the descendants so as to be beyond his reach and controls that

widow, and the guardian of such children com supplied bythe testimony of the counsel of any child dying in the life -time of the reason for restoring to the husband any rights to
menced proceedings to sell the real estate of the ofthe guardian , under whose advice the surviving widow were bound by the de- the property thus settled upon the wite. The de

deceased and a posthumous child was born after suit wasbroughtand conducted . That cree , on the ground that the children care on the Restrictedy rita sorferome isyawardes ang
not made a party : Held, that it was no cause for testimony and copies of the decrees were to be considered as representing band, and directs a conveyance by the wife, is
setting aside the sale, because the posthumous preserved show that the proceedings before the court any of their descendants reversed.-[ED. LEGAL News.
child was not made a party .

were regularly taken in accordance with who might upon their death become en Opinion of the court by FIELD , J.
3. That the posthumous child did not possess

until born , any estate inthe real property of the provisions of thestatute and the prac- titled under thetrusts ofthe deed . The land in controversy in this case

which his father died seized, which couldaffect tice of the court. The bill was filed by The statute of Virginia , as additional was purchased by the wife with money

the power of the court to convert the property thegeneral guardian , and the widow and security against improvident proceed which she had previousto her marriage,

into apersonal fund,if the interestofthechildren children were made parties defendants ; ings for thesale ofan infant's estate, re- given to her by her father. The build

dower- right, required such conversion . What they all appeared to the suit, the child- quires that all those who would be heirs ings erected thereon were constructed

ever estate devolved upon him at his birth , was ren bya special guardian ad litem ap- or distributees of the infant, if dead, shall partly with such money and partly with

an estate in the property in its then condition :
that property had then ceased to be realty ; it pointed by the court.

had becomeby the sale converted into personalty. I had to a commissioner to ascertain the met inthe case under consideration , for the land was taken in her name ; the

A reference was be made parties. This requirement was her subsequent earnings. The deed of

4. SALE ORDERING FUNDSINVESTED IN CON: facts required by the statute to author- upon the death ofeither child the mo contract for the houses was made by her

the sale of the property and directing the invest ize a sale ; his report showed the condi. ther and other child would have been alone with thebuilder ;the policy ofin

ment of the proceeds in Confederate money, was tion of the property , and that the inter- its heirs and the distributees of its es surance upon the buildings was executed

not invalid , because of the direction of the invest .

mnentof the proceeds in Confederate money on its sale, and that no rights of any other
est ofall parties would be promoted by tate . to her, and she paid the taxes upon the

With the investment of the proceeds property. It is true, at the date of the

strued asin aid of the rebellion . This case is person would be violated thereby. The of the sale the purchaser under the de marriage, and when the land was pur

distinguished from thatof Horn v. Lockhart.—[ ED. | report was accepted and approved and a cree had no concern .

LEGAL NEW8.1
A purchaser at a chased and theimprovements were made

decree for the sale was accordingly made, judicial sale is not bound in any case to the common law governed in the Dis

JOHN JOANs, Jr. , for the appellants, which was entered on the 13th of March, see to the application of the purchase trict of Columbia as to the rights ofmar

madethe following points : 1863. The sale under it was had on the money . That is under the control of the ried women to the personal property

1. The Circuit court of Richmond city, 5th of April following, when the testator court,and the title of the purchaser is possessed by them previous to theirmar

Virginia , during the recent civil war, in of the defendant Stearns became the not affected , however unwise or illegal riage , and not secured by a settlement

1863 , had no legal authority to make the purchaser for the sum of $ 13,800 cash. the disposition of the money. or contract to their separate use, and as

decrees for the sale, and the confirma- The sale was approved and a deed of the The case ofHorn v. Lockhart, 17 Wal- to their subsequent earnings. By that

tion of sale, of the house and lot in the property ordered and executed to the lace , 570, which is invoked by the appel- law the money which the wife then pos

snit instituted for that purpose by the purchaser. lants, lends no support to their preten- sessed and her subsequent earnings be

guardian of two of the infants. Code of The widow gave birth to a posthumous sions. That was was the case ofan ex longed exclusively to her husband . They

Virginia, 1860, ch . 128, % 1, 2, 3, 4. child in May following the death of her ecutor in Alabama seeking to escape an vested as absolutely in him as though

2. Such decrees, even if binding on husband,and the validity of the decree accounting and payment to legatees of the money had been originally his, and

the two infants whose guardian filed the is assailed because this unborn child was proceeds ofproperty of the estate in his the earnings were the proceeds of his

bill, is notbinding on the third , who was notmade a party nor its interests speci- hands sold previous to the war, and own labor and industry . This harsh

notnamed in the bill , nor a party to the fically considered in the previous pro- retained by him for years after he had rule of the common law was founded

proceeding. Code of Va. , 1860, ch . 128, ceedings in the suit. been called to a final account by the upon the idea, that as the husband

1 . The decree, after ordering a sale of the probate court of the State, by alleging a was bound by the marriage to sup

3. The court had no authority to sell property , also provided for the invest- voluntary investment of the proceeds in port the wife and the rest of the fam

the houseand lot as it did, and i he sale ment of the proceeds in bonds or stock bonds of the Confederate government. ily , he was entitled to whatever she pos

was a nullity , being in aid of the rebel- of theConfederate States, or of any State Those bonds were issued for the express sessed or subsequently acquired , which

lion. Horn v. Lochkart, 17th Wallace, belonging to the Confederacy, or of the purpose of raising funds to carry on the was available for that purpose ; a rule

570-580 ; Sprott v. U.S., 20th Wallace, city of Richmond. The proceeds were war then waged against the United which would have had somegood ground

459-464-465.
invested in bonds of the Confederacy, States. The investment was , therefore, for its existence, had it only applied

4. Whether ornotbefore the sale and and the investment was approved by beld to be illegal, because it constituted when the money or earnings of the wife

investment in Confederate bonds, the the court. It is now contended that the a direct contribution to the resources of were necessary for that purpose. But

court was authorized to act duly in the decree of sale was invalid because of the the Confederate government, thus giv becoming absolutely the property of the

premises, as against the two infants rep- direction for the investment of the pro- ing aid and comfort to the enemies of husband they were subject to his dispos

resented by guardian, its ratification of ceeds, and the subsequent approval of the United States ; and the character of al without regard to the necessities of

theinvestment in Confederate bonds as the investment made, the counsel of the the transaction in this respect was not the family, and might be taken from

against the infant not named in the pro- appellants insisting that aid was thus deemed to have been changed by the them at the suit of his creditors. They

ceedings, was in direct aid of rebellion, directly given to the rebellion. fact that the investment was authorized partook of the condition and were sub

and the deed to the purchaser was null These two groundsconstitute the prin- by the existing legislation of the State, ject to the fate of his separate property .

and void . cipal objection to the decree. Neither , and was approved by the subsequent But though the money wbich the wife

Mr. Justice Field delivered the opin- of them ,in our judgment, affects the val decree of its probate court. A voluntary in the present case had at her marriage,

ion of the Court. idity of the sale. proceeding in aid of a treasonable or- and her subsequent earnings must be re

This suit was brought to set aside a The posthumouschild did not possess, ganization could not be thus freed from garded as the propertyof the husband ,

sale and conveyance of certain real es- until born , any estate in the real prop- its original unlawfulness. it was competent and lawful for him to

tate situated in Richmond, Virginia, oferty of which his father died seized , There is no analogy between that case allow her to invest them for their own

which one Edwin Knotts died seized, which could affect the power of the court and the one at bar. Here no action is use, so as to be beyond his reach and

made in 1865, under a decree of the cir- to convert the property into a personal sought to be upheld which was taken in control. Being at the time free from

cuit court of that city , and to compel a fund , if the interest of the children then aid of the insurrectionary government. debt he could have taken whatevermon

delivery of the property to the posses- in being, or the enjoyment of the dower | The sale in question was not made with ey she had , whether given to her or

sion of theplaintiffs. The decree for the right of the widow required such con- any reference to that government, but earned by her own labor, and purchased

sale was obtained upon a bill filed for version . Whatever estate devolved up- solely to raise a fund which would yield with it the land in controversy and re

that purpose by the guardian of the in : on him at his birth was an estate in the an income for the support of the widow ceived the deed in her name. The in

fant children of the deceased, to which property in its then condition. That and children , and was, therefore a law- vestment would then have been an ad

his widow was made a a party . The property had then ceased to be really ; ful proceeding. vancement for her benefit, a voluntary

property sold consisted of a house and it had become by the sale converted in The widow and the guardianwere not settlement upon her. And the subse

lot, which , with a few articles of house- to personalty. All that was then re- compelled to take the bonds of the Con- quent application of her earnings to the

hold furniture, constituted the entire quired for the protection of his interest federate government ; they were allow- construction of improvements would

estate of the deceased . The house was in it was the appointment of a guardian ed the option of investing in such bonds, have equally been a legal disposition of

at the timemuch out of repair ; so much to take possession of his proportion, and or bonds of any of the States of the Con- them . The improvement of property

so that in its then condition it could not such a proceeding was had. A guardian federacy, or bonds of the city of Rich settled upon the wife is not forbidden to

he rented, and neither the widow nor was appointed, and upon a supplemen- mond. Having deliberately selected the the husband , if not made with a fraudu

the children had any means to repair it. tal bill the original decree was so far securities of the insurrectionary govern lent intent and the moneys used forthat

Nor had they any other estate to which modified as to provide for the chlld hav- ment in which to place their money , it purpose do not interfere with any rights

they could look as a source of support. ing an equal interest in the fund obtain. would be a strange thing if complaints of existing creditors.

The widow was entitled to dower in the led with the other children . could now be beard from them against The law on the subject of post- nuptial

property , and it was incapable of parti But there is another answer to the the title of the purchaser of the proper- settlements of this character is well set
tion according to the respective rights objection. Assuming that the child, be- ty , who had nothing to with the is - tled and will be found stated in numer

of the parties. It was, therefore, mani- fore its birth , whilststillen ventre sa mere, 1 postion of the money, on the ground that ous adjudications ofthe American courts.
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ed. There the husband bad purchased / been construed to authorize a patentee to claim of his original invention as described or does not say that the joint “ M ” shall

114

( Picquet v. Swan, 4 Mason , 444 ; Haskell by the wife to him , must be reversed ; eral use, and finally the owners of the “ In the ordinary cultivator, this dif.
v. Bakewell, 10 B. Monroe, 206.) The and it is so ordered. patent surrendered it, and obtained a ference of relative movement is quite

doctrine of resulting trusts, arieing where re issue covering, as a specific device, marked, and consequently there is dan

a conveyance is taken in the name of Mr. Justice Davis dissenting.
this idea of coupling the beam forward ger, when the front shovels are swung

one person and the consideration is ad. I agree to the legal propositions ad . of the evener so as to secure a long aside to avoid irregularly planted hills,

vanced by another , has no application vanced by the court, but,in my opinion, swing as the essential element in the of the rear shovels interfering with the

to investments of tbis kind. Such trusts the evidence in this case does not war: invention . wheels or the adjacent rows.

are raised by the law from the presumed rant the application that has been made The claim of the re-issued patent is as " By means, however, of the long

intention ofthe parties,and the natural of them . follows: “ First. An auxiliary frame swing obtained by bringing the beam of

equity that he who furnishes the means It would serve no useful purpose to carrying two or more shovel standards the auxiliary frame forward of the even

for the acquisition of property should en discuss the evidence, in order to show on each side as shown, when said frame er, the difference between the move

joy its benefits. But no presumption that it is so, and I shall, therefore, con- is hinged to the pole between the evener ments of the front and rear shovels is

that a personal benefit was intended to tent myself with saying, that it justified and neck -yoke, as described for the pur- rendered relatively less,and the difficul

the party advancing the funds for a pur- the conclusion reached by the court be: poses set forth ." ty referred to obviated ."

chase in thename of annther, can arise low, that the property should be divided There is no doubt but what Smith's “ The easy but limited side motion of

where an obligation exists on his part, between the parties. Astheappealonly original model shows that he hinged his the auxiliary frame enables the driver

legal or moral, to provide for the gran brought up the question of property plow beam forward of the evener. The to so control its action as to cultivate

tee, as in the case of a husband for his rights, I am not at liberty to consider the evener is shown in the original model , with safety those crops wbich have been

wife, or a father for his child. The cir- merits of the decree for divorce. and it is also shown in the drawings. irregularly planted, or which may have

cumstance that the grantee stands in one A. G. Riddle for plaintiff.
And Gerber therefore had the right, as come up in other than straight lines. "

of these relations to the party , is of it. WM. A. MELOY and FRANCIS MILLER the assignee of smith's patent, to cover Here the direction is to make the

self sufficient evidence to rebut the pre . for defendants. that feature of the Smith invention by swing long enough to secure the desired

Bumption of a resulting trust, and to cre the re-issued letters patent. And it result, and enables a person of skillwho

ate a contrary presumption of an ad We have received from the law firm seems, too, that the Patent Office took understands the result to be attained, to

yancement forthe grantee's benefit of Goodwin, LARNED & Towle, of this the same view of the matter, and gave construct amachine embodying the prin
him what he claimed.

0.Grey, 2 Swans., 597; Finch v. Finch, city, the following opinion :
This re- issue was made on the 26th of quired by law.

ciple, and this is all the certainty re

15 Vesey, 50 ; Guthrie_v. Gardner, 19 U. S. CIR . COURT, N. D. OF ILL. Åpril , 1870, and while the Patent Office

Wend. , 414 ; Perry on Trusts, Secs. 143 was acting under the law of 1836 as cifications, together with the idea that

So that when you consider these spe

and 144. )

OPINION DECEMBER 7, 1875.

The case of Sexton v. Wheaton ,(8 MARTIN T. CALKINS v. Theophilus F. BERTRAND related to the matter of re-issues. This the end to be obtained is the“ longswing,"

it
Wheaton , 229.) which arose in the Dis lawhasbeen construed to authorize a thespecifications to notifya party who

seems to me there is sufficient in

trict of Columbia, is a determination of

PATENT - RE -ISSUE - INFRINGMENT.
patentee toclaimon a re-issuewhatever attempts to construct a cultivatoras 10

this court upon the points here present 1. CLAIM ON A Re-Issug.– That the law of 1836 has shall clearly appearto have been a part thelength ofbeamtobeadopted. It

a house and lot within thedistrictand have been a part of his original invention as de shown in his original specifications, be three feet six inches or five feet

taken the conveyance inthe nameof his scribed or shown in his originalspecifications, drawings ormodels .Thereareample six inchesforward of the evener, or

wife, and afterwards improvements were drawings or models.

creditors having obtained judgment was allowed to amend his specifications so as to in that regard ,andgivingtheinventor point wherethe neck yoke connects,butmade

upon the property . Subsequent by which Gerber,as assignee of the Smith patento actof 1836 with amendments upto1861 thatit shall be eight feet back ofthe

againsthim , filed a bill to subject the secure the joint impices andelementinthis device the right to a re-issue where the new
it says, it shall be far enough forward

property to its payment, contending that jointing between the evener and the neck-yoke claim isclearly justified byhisdrawings of handling, and that long radiuswhich
to secure that easy motion, that facility

theconveyance to the wife was fraudu- as a specific element in his invention , is a valid

re-issue under the patent law as itthen, stood allowinghimto amend hisspecifications bring

therearshovelsincontactwith

or specificationsor models, or either,and willsecure' easeofhandling, and not

that if the conveyancewassustained the ingnow the ground occupied by the defendants ifnecessary soastocover more fully the wheels,whileit will move thefor

wife might be compelled to accountfor the complainants are entitled to recover.- Ed, what, upon experience , has provento ward shovels far enough to avoid the

the valueofthe improvements. Butthe Legal News.I be a 'meritorious part of his invention. hills outof line or any inequality in the

court held, Mr. Chief Justice Marshall Opinion by BLODGETT, J. This is a Battinv.Taggert, 17 How. , 74 ; Gallahue surfaceoftheground, such as a root or

delivering its opinion , that the husband bill in equity for gains, profits and dam v. Butterfield, 10 Blatch . , 232; Wheeler
a stone, or a stump.

at the time being free from debt , the ages, and final injunction against the v. Clipper Co., 6 Fisher, 1 ; Seymour v.Os.

conveyance to the wife was to bedeemed defendants for an alleged infringement borne, 11 Wallace, 544. It seems clear The next point made by the defend

a voluntary settlement upon her,which ofare-issued patent for an improvement fromthe proofs in this case that as wheel antsis, that thecomplainant’s machine

not being made with any fraudulent in- in cultivators,” grantedto JuliusGerber, cultivators came into use, the value of is constructed upon a different principle

tent,was operative and binding against April 26th , 1870 ,upon an original patent the long swing to the beams, in the prac- than that ofa swinging machine; that it

subsequent creditors; and that the im . issued to ' Imlus K. Smith,dated April tical working of the machine, became is intended to act by a rockingandnot

provements upon the property stood up- 24th, 1860.
moreapparent, and hence the owners of by a swinging motion . There seems no

on the same footing as the conveyance The answer denies that Smith was the the Smith patent sought and obtained doubt that the original Smith machine

itself, they being made before the debts first inventor of the improvement de this re-issue for the purpose of covering
was intended to rock upon the saddle

were contracted . The Chief Justice ob.scribed and claimed in theoriginalSmith this special featurein theoriginalSmith P ,”but provision was alsomadefor

served that it would seem to be a conse- patent, and as re issued , and also insists machine.
swinging, that is, there is play enough

quence of that absolute power which a that the re- issued patent is not for the The defendants contend that the re between the ploughs and the frame “ O ”

man possesses over his own property, same invention as ibat described in the issued patent is void because the dis- to allow of a swing or side motion .

that lie mightmake any disposition of it original patent. The defendants also tinguishing feature, the location of the Now, I think there is no doubt, from

which did not interfere with theexisting deny that they infringed the plaintiff's joint forward of the evener , is not pat. theproof, that Mr. Smith , in his original

rights of others ; that such disposition, patent even if its validity is conceded or entable. They urge that hinging for patent, intended to not only swing his

if it were fair and real, would be valid , established . ward of the evener instead of back of it, cultivator frame, but that healso intend

and that the limitations upon this power The drawings attached to the original produces no new result ; that no definite ed to avoid small obstructions by rock,

were those only which were prescribed Smith patent showed a cultivator frame point is fixed and no directions given as ing the plough beam upon this pivoted

by law. The Chief Justice then proceed- mounted on wheels and fastened to the to the point where the joint is to be point, this saddle ; and any one at all

ed to show that the law only limited this tongue at a point forward of the evener. placed. The evidence, however, seems familiar with ploughing knows that a

power when its exercise impaired the This frame worked freely above the to me to show that the “ long swing," ob- plough is very readily guided by rock

rights of existing creditors, and that a axle, the axle gauging the depth which tained by the hinging of the beam for. ing. that is, by tipping the top a little to

voluntary settlement by a husband in the shovels could run into the ground , ward of the evener is a new and useful the right or left. Now, the least tipping

favor of his wife could not be impeached The claim was for the combination of result. of a plugh, we all know , causes the

by subsequent creditors, unless it was this frame as constructed with thewheels The machines ofGanseand Whitehall plough to run, as the ploughmen say ,

made to defraud them.
and tongue by the joint “ M ,” as shown shown in the proofs,wbich ante- date the " to " or "from the land," and the tip

The present case is one much stronger and specified . In the re-issue to the Smith patent, show the shovel-beams ping or t.e rocking of this frame, so that

than the case cited, for here there are no complainant Gerber, he was allowed to hinged back of the evener, producing a one set of shovelsshall run deeper into

creditors complaining. It differs from amend l'is specifications in several par- jerky motion and rendering it almost, if the ground than the other, would, of

the one cited in that the investment was ticulars, the most material of which is, 'not wholly, impossible to guide the shov course, cause the frame itself to swing to

made directly by the wife instead of be that “ the auxiliary frame is hinged or oth- els so as to avoid hills out of line, or theside, because it would increase the

ing made through the husband, but we erurise loosely attached to the mnin frame at stones , roots or other obstacles in the draft on one sideand relieve it on the

do not perceive in this fact any validob- a point between the evener and the neck yoke, direct line. other. So that the rocking motion of

jection to the legality ofthe transaction. by means of which great length of beam is The suggestion that this is not a itselfwould cause the swinging motion.

There can be no doubt that she acted obtained , and more purchase in the side mo change of result, but is only a change in The momeni that you rock the shovel

with his approval . Fifteen years of ac- tion . " ** By means of the long degree, is, I think, not sustained by the enough to secure inequality in the hold

quiescence in her holding the land in swing obtained by bringing the beam of the proof. The long radius , in other words, upon the ground upon one side more

her name and in making improvements auxiliary frame forward of the evener, the secures a practicable cultivator which than the other, you would of course pro

thereon with her earnings, ought to be difference between the movements of the front can be guided along the side of a crooked duce a swinging motion if your plough

deemed satisfactory evidence of his orig. and rear shovels, is rendered relatively less . ” row of plants so as to avoid disturbing was moving forward in straight lines,

inal authorization of the investments. His general claim in 1860 was for the them , while the short beams would and undoubtedly this was one of the

The amount paid for the land was only idea of mounting this cultivator frame seem to be practically useless except in ideas in the mind of this inventor.

tbree hundred dollars, less than one-sixtb upon wheels so that the operator could straight, or nearly straight rows. This While the rocking motion is provided

of the sum received from her father, and ride upon the wagon fraine without bis is a practically new result and the pro- for in the originalpatent, nothing is said

the whole cost of the improvements for weight resting upon the cultivator frame, per subject of a patent as such. The about it in the re- issued patent, and I

the fifteen years was only about two and operate the cultivator frame from his objection that the first claim of the pa can see no reason why the complainant

thousand dollars ;and it does not appear seat or platform . The patent was for the tent is void for uncertainty , because the is not at liberty 'to hang or suspend bis

that any third parties have been in any combination of the cultivator frame and precise location of the joint is not de- auxiliary frame under the axle as well

respect prejudiced by the investments or the wagon frame together, connecting scribed or fixed in feet or inches, seems as to mount it on or over the axle. This

have ever questioned their validity. them by the joint " M.” He did not to me untenable. The amended specifi- point is not raised in the case, and I do

The divorce decreed was not ofitself a seem to realize that there was any very fications say : “ This auxiliary frame is not intend to decide it. Certainly the

sufficient reason for restoring to the hus- special merit in bringing the beam for- hinged. or otherwise loosely attached to complainant leaves himself at liberty to

band any rights to the property thus set- ward to the point where he coupled it the main frame at a point between the rock or swing his shovels, or do both, as

tled upon the wife. That was granted to the tongue; at least he makes no evener and neck -yoke, by means of shall be deemed best in practice, by

for cruel treatment, and whatever may mention of it in his specification , as a which great length of beam is obtained means of the joint “ M ” between the

be the power of the court over the prop- novel or useful element in his machine and more purchase in theside motion .” evener and the neck -yoke.

erty of parties upon the dissolution of It was, however, found by experience Now upon the question of infringe

themarriage relation , there was no call that this cultivator, by reason of the “ When two shovels are employed up- ment : I do not see that there can be .

for its exercise in a case like the present. long swing which it had in its beam , was on each side of the auxiliary frame, the any doubt that if Smith was the first to

The decree of the Supreme Court of much more readily manipulated and rear set are necessarily wider apart than invent the "long swing," to be secured

the district, so far as it awards any por handled than any other which had been the front set, and as they swing in the by jointing the beam to the polebetween

tion of the property, in controversy to produced, and therefore the cultivator arc of a larger circle, they move relative- the evener and thenerk yoke, and is en

the husband, and directs a conveyance I seems to have come into somewhat gen - lly over more ground . titled to a patent for the idea, then the

*

* * * *
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HEAD -NOTES TO RECENT CASES PREPARED BY

HON. NORMAN L FREEMAN , REPORTER .

BAILMENT.

PARTY AT LAW.

REPLEVIN .

of said " Hinchman on his corporal oath fore, it is not necessary that the return been taken in substantial
conformity which he recovers judgment for too large

defendant's machine infringes the com- rected to the clerk ” of this court “ with amination , and nfidence is reposed in ILLINOIS SUPREME COURT.

plainant in this particular. allconvenient speed.” him that he will exercise this power ac

I have here a model of the defend . This commission was issued under & cording to thedirections of the commis

ant's machine which has the plough 866 of the R.8 .. the samebeing the final sion , which is his chart and guide.

beam jointed to the pole between the proviso of 30 of the judiciary act of Neither do the provisions of the R. S. ,
Onecia Hagebush v. Willis A. Ragland.

evener and neck-yoke and suspended 1789,and 88 807 to 809, inclusive, of the relating to depositions taken de bene esse, |Appeal from Washington .

under the axle, and operated by means
Or. Civ. Code.

apply to this deposition. InSeargent's
The examination of the witness was Lessee v. Biddle, 4 Whea., 508, the Su

of handles, the driverbeiug seated upon 1. To whom loan made.-Where a mar

a seat which isbut an extension ofthe returnedto this court in a sealed envel: preme Court held that depositions taken ried woman requested of a party
theloan

tongue orpole to the rearoftheaxle. ope onOctober 12, and published by or under a dedimusare not tobe considered of a horse to visit her brother,andabout

1
To the same effect a week after her husband and son went

swing by the joint between the evener the return, which is annexed to the.com is the ruling in Nicholas v. White, 1 Cr. for the same, and not finding the owner

and theneck -yokeand the essential ele mission, it appears that thedeposition of C. C., 50. at home, the husband sent the son , who

ment of the complainant's device is the witness was taken in pursuance of
Therefore it is immaterial whether procured the animal which was used to

manifestly in defendant's machine.
the commision at the office of the com

Both machines are limited in their and 20th days of July, 1875, the witness ofthe R. Š., in the case of depositions made to the wife, notwithstanding she

misioner in Philadelphia,on the 15th the witness was “ cautioned” or not be makethevisit, it washeld that the jury

fore being sworn , as required by & 864 were warranted in finding the loan was

side motion by the wheels, andthe being first* duly aftir aed accordingto taken de bene esse . Neither is itmaterial may nothave directed her son toget the

wheelsmust necessarily be so near to- law to testify the truth, the whole truth , thatthe return shouldshowanything animal, or maynot haveknown that he

gether as to run freely between two rows and nothing but the truth .” It also ap

straddling one. pearsthatthe witness,being soaffirmed, more thanthat the witness was duly had gone forit when he did .

I therefore come to the conclusion did depose, in answer to the several in
sworn or examined upon his oath duly

2. Degree ofcare required in case ofa loan .

that there- issueby whichGerber,as terrogatories annexed to the commission, quired bythe commission, ifthelaw de bire,the borrowerisbound touse extra
administered . Where an oath is re

- Where an animalis borrowed without

the assignee of the Smith patent,was al- as stated in the deposition. Somuch ap. clares thatan affirmation is equivalent, ordinary care of the same, and for any

tosecure the joint M " as an element sioner preceding and introductory to the anaffirmation is sufficientate860 ofthe failure of such duty resulting ininjury to

in his device or in the Smith device,and answers of the Witness to the direct and or. Civ.Codeprovides that an afirma: the lender, the borrower will be liable.

tocoverthe idea of jointing between crossinterrogatories .Theexamination tion maybemadein place of an oathby

the evener and the neck -yokeasa spe- is signed by the witness andthenfollows any person who has conscientiousscru

3. In suit against borrower . — Where a
cific element in his invention, is a valid a certificate of the commissioner, from ples against taking the latter.

re-issue under the patent law as it then which it appears that the witness pur The commission being an actof this before its return , she aloneis liable to
wife borrows property which is injured

stood ; and that having obtained the suant to said commission came before court , and the examination of the wit.
the lender, and it is not error in the

re -issue and covering now the ground him “ on the days above specified,” at 3 ness an exercise ofjudicialpower through

occupied by the defendants, the com
P. M.of each day, and “ being duly af- the intervention of its agentorofficer, court to allow a dismissal asto the hus

plainants are entitled to recover.
firmed according to lawdid testify in the the commissioner,I think that the law band, on appeal, when both have been

It willbe necessarytomakea refer- above case as is found above;" and that regulating the proceeding in this court would be otherwiseif the husbandwas
ence in this case unless counsel agree the deposition was by him reduced to the law of this State - controls the liable.

upon the matter of damages.
writing and subscribed in his presence. matter of how the witness should be qual

The Ohio and Mississippi Railway com

ompt. Goodwin and G. W. Ford for made under theapprehension that the held that thelaw ofthe place wherethe propertySamuel D.Noe - Appeal" from

West & Bond for deft.

provisions of 8 30 of the judiciary act of commission was executed would control Richland.

1789 , now 82 863-4-5 of the R. s . , regulat- in this respect, it can hardly be doubted ,

ing the taking of depositions de bene esse that an affirmation is equivalent to an 1. When demand and refusal necessar ?'.

U.S. DIST. COURT, D. OF OREGON. apply to the examination of a witness oath in the quaker city of Philadelphia. -The law is well settled that where a

TUESDAY, Nov. 30, 1875.

upon a dedimus potestatum as authorized The objection that the witness was party obtains the possession of property

by the proviso to said @ 30 ,now & 866 of not examined uponthe interrogatories, lawfully, on achose of replevin cannot

ROBERT W. JONESv. THEOREGONCentral Rail- theR. S.,and that title 7 of chapter 9 of does rot appearto be wellfoundedin bemaintainedtorecover it untiladeWAY COMPANY. - Action at Law.
the Or. Civ. Code applies to depositions fact. As has been stated, the return mand has been made and the possession

Section 866 of the R.S.:givesthecourts of theU.S. taken upon a commision as well as to showsthatthe witness deposed inans- refused.powertogrant a dedimus to take the examination those taken de bene e88e .
wer to the first interrogatory as follows 2. Where goods are shipped by rail,

of a witness whenever in theirjudgment it may

be necessary to prevent a failure or delay of jus . But this is a mistake. Neither & ? 863- | -giving the answer - and so on through the railway company having obtained

cice ; and 8 863-1-5 of said R. s.,relating to tak. 4-5 of the R. S. , nor Title 7 aforesaid, is allthe series. This is found in the pre possession lawfully, will have a right to

ing depositions debene esse have no application in any way applicable to a deposition amble or introduction to the deposition, hold them until the freight actually due

granted in pursuance St- said 866 is regulated by Theargument forso applying Title7 is no part ofthe certificate tothedeposition. much freight is charged the owner should

The mode of issuing and executing a dedimus taken upon adedimusor commission. and therefore it is contended that it is is paid andademandismade. It too

common usage or practice, which usage or founded upon the following clause in 818 Now the code, & 809 supra, does not re- tender the proper amount before bring.

practice, as to this court, is prescribed by 2807-8-9 of the Or. Civ. Code : “ A deposition tak- quire a certificate to be appended to the ing replevin. The tender is too late

cions on commission ; and tile of con& pleng en , whether in the State or without, examination of the witness, but only after the suit is commenced.

said code, relating to taking depositions de bene upon insufficient notice or otherwise, that the commissioner shall “ certify the Prentiss D. Cheney v. The City National
€8se does not apply.

not substantially in conformity with the deposition to the court.” This is suffi- Bank of Chicago. - Appeal from Jersey.
A person'appointed to execute a dedimus repre: provisions ofthis chapter (C. 9 ) , may be ciently done when he certifies thatthe

1. Summons, Sufficiency of motion to
mission should contain full directions as to the excluded from the case, unless," etc.

manner of its execution, as set forth in 2 809 of Title6of the same chapter provides is the examinationofthe witness given quash .- Where the firstsummonsissued

the Or. Civ. Code.
for taking the depositionof a witness, upon his oath or affirmationby meduly and thereupon within ten days of the

not found,"

In certifying the deposition to the court it is not out of the State, upon a commission. In administered, in answer tothe interrog : commencement of theterm , analias

where the examination of thewitness was taken. such case it is only necessary for the reatories annexed to the commission, or

che witness was " cautioned" before being sworn. he administered an oath to the witness 1. In this case the certificate appended

nor by whom it was reduced to writing, or that turnofthe commissioner to show that as therein stated . Keene v.Meade, 3 Pet., summonswas issued returnable to the
same term, which was served and the

A witness examined under a dedimus shouldbe and took hisexaminationupon thein- | to the examination states that the wit- causecontinued, andthedefendantat
of

whence it issued .
terrogatories , or if there are none , in re ners " testified in the above case as iš thenext term to which the cause was

Section 860 ofthe Or. Civ.Code having provided spectto the question in dispute,& 109 found above," --that is, in answer to the continued ,moved thecourt “ to quash

that an affirmation may be made by any person Or.Civ. Code.But Title 7 provides for interrogatoriesannexedtothe commis- thewritissuedherein ,”which was over

the come missioner to administer ani bath toa wis takingdepositionsde bene esseupon mo sion . Indeed,thematter is too plain to fective in not specifyingwhich writ was
ness, is well executed in this respect,when it ap. tice, and in such case / 815 requires the waste words upon .

pears from the return thereto that the witness was officer to certify many details as to the
intended, and hence the question was

The power to grant a dedimus to take not properly presented whether theduly affirmed .
taking ofthe deposition which arenot the examination of a witness isgiven to second summons issuedwithin ten days

return to a dedimus need wit

stantially that the witness was duly sworn or ar tions takenunder acommission . Chapo necessary . in order to prevent a failure returnable to thenext succeeding term .
ness meas sworncedintiemed,sothatitstatessunt required by2809, in the case of deposi: this court.“ In any case where it is ofthe term should not havebeenmade

firmed ; nor is it material whether the facts re ter 9 provides for two modes oftaking or delay of justice," by 866 of theR. S.

2. Plea . - Of incumbrance on land con

the introduction or conclusion of the examina- depositions -- the one upon commission, it isto issue cccording to common

tion, so that they are plainly referred to and in and the other uponnotice . Adeposition usage," which is construed to betherule veyed, bywarrantydeed in actionon note

cludedby the commissionerdia ceritying the de- taken in either of these modes is taken or law governing the practiceofthe court for the price.roToan action upon,aa
“ in conformity with the provisions of the in this respect at the time. Lessee of promissory note given for the purchase

Deady, J. chapter" when it is taken in conformity Rhoades et al.v. Selin et al., 4 Wash .C. money ofland , the defendant pleaded

Thedefendant movesto suppress the with the provisionsortitle ofthe chapter C.,723. In this case that law is found in that thelandwas conveyed by warranty

deposition of Charles S.Hinchman ,taken relating to the taking ofsuch a deposition. 22 807to809inclusiveofthe Or.Civ. deed, with fullcovenants; that the land

at the instance of plaintiff herein, for
was not free of incumbrance, but was

thereasonthat the witness does not ap chapter are applicable to a deposition sion and theauthority and directions incumberedand charged withthepay.

pear (1) “ to have been cautioned,sworn taken under either mode,would notonly to be contained in it are prescribed by mentioof certain taxes amounting to

“ to have been examined upon the inter clause in question, but make the statute accordingly. But thecases in which it still a lien upon the land ; Held, thatthe

andthat said deposition does notappear to the trouble of providingfortwodif- cal law butbythe u .s Statute above show that the granteebad paid thein.

(1) to have been “ taken , returned and ferent modes of taking depositionsand cited. When it is necessarytogrant a

certified according , to law ;"'. nor (2) thenpractically require them to be taken dedimus to preventa failure or delay of possession of the land in consequence of

* taken , certified and returned in accord in the same mannerin all cases -- in ef- justice, the court must determine either

the same.

ance with chapter 9 of the Code of Ore- fect in only onemode ? It is not tobe byageneral rule or a special order in 3. Failure of consideration. - Incum

gon and the practice of this court.” supposed that the legislaturewouldpro- each particularcase. It maybecome brance on land sold –Where the grantee

On May 7, 1875, a dedimus potestatum , vide different modes fortakingdeposi- necessary to take the examination of a of land, under a deed covenanting against

or commission, was issued by the clerk tions in the case of witnesses without or witness upon a dedimus as well within incumbrances, discharged an existing

of this court to Samrel L. Taylor, of Phil- within the State and then declare that the State as without,andin such a case incumbrance for taxes on the land, þe

adelphia, giving him power to cause all the provisions applicable to either itwould be done although the local law may in a suit uponthe note given by
Charles S. Hincbman " to come before " case should be complied with in the oth- does notauthorize it . him for the purchase money, sustain a

him “ at certain days and places to be er ; and there is nothing in the language None of the objections made to this plea of partial failure of consideration.

then and there " to take the examination countenance tosuch a conclusion. There- deposition are valid. Itappears to have after the adjournment ofthe court at

,

as awitness.".intheabove entitledcause shouldshowor what days ortimes,the and the motionto suppressitisdisal: a sum , files aremittituroftheexcess,
lowed .

thereto annexed ; and also “ to reduce nor who reduced it to writing. The com with a request that it be acted upon un

such examination to writing and certify | missioner is the agent or officer of the
JOSEPI N. Dolpa for motion,

der sec . 82 of the practice act of R. S. of

and return the same annexed ” to such court. Gilpens v. Consequa, Pet. C. C. , Walter THAYER and BENTON KILLIN | 1874 , this court will allow the same, and

commission “ in a sealed envelope di- 1 88. Power is given him to take the ex. I contra. thus cure the error, if any .

66
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COURT OF THAT STATE IS TRYING TO SOLVE .

i

sex .

action . *

CAN A WOMAN PRACTICE LAW IN reason why it should not be applied to control the membership of the bar of one- half the human race, thepromotion

WISCONSIN? the particular statute under considera- | this honorable court under circumstan- of “ the proper administration of jus

tion, as well as to the statutesgenerally. ces in which it cannot itself control it ? tice ” requires that they be represented.

THAT IS THE QUESTION THAT THE SUPREME It has been so applied to the statute pro Again, the statute provides for the ad 2. That a union of the peculiar deli

viding for notaries public, and defining mission of attorneys from the State of cacy , refinement, and conscientiousness

their duties, under which your petition- Illinois and other States, under certain attributed towomen, with the decision ,

Miss Lavinia Goodell, of Janesville, er has been appointed and now holds restrictions which do not apply to the firmness, and vigor of man, are not only

the office of notary .

Wisconsin, was more than a year ago
question of sex. (See Tay.Stat. II., pp . desirable but necessary in promoting

admitted to practice in the Circuit Court the State tending to disqualify an appli- women may be admittedto the bar of in our courts.

Nothing appears, then, in the laws of 1344-5, sections 39, 40). Accordingly, the proper administration of justice

of that place, after a very thorough ex cant for admission in consequence ofher the Supreme Court of Wisconsin from 3. That in excluding women from the

amination . She has, since her admis Illinois and other States in which they practice of law , an injustice is done the

sion , been practicing in that city very
There appears among the rules of said are now, or may hereafter become prac- community, in preventing free and

successfully, and with the approbation Seart nonemodifying the statute of the ticing attorneys. If the courts of other wholesome competition of thebest ex

States have a power to procure the ad- | istingtalent.

of her brethren of the Janesville bar.
Your petitioner can foresee no argu- mission of women to the bar of this state, 4. That a great injustice is done to one

In the course of that practice, one of the ment against granting her the license have not its own courts such power ? half the community, by shutting them

cases which Miss Goodell tried in the requested, under the laws of Wisconsin Again , the constitution of Wisconsin out arbitrarily from an honorable and

and the rules of said court, excepting it ( Tay. Stat. I., p. 113) provides for the con remunerative field of industry for which

Circuit Court was taken to the Supreme be the oneused in giving the opinion of duct of suitsby a party or his attorney many of them have both taste and abil

Court, the parties desiring that Miss the Supreme Court ofIllinois in themat- or agent. Under this clause of the con- ity .

Goodell, who had tried the case in the ter of the application of Myra Bradwell, stitution no court would have the right Besides the case of Mrs.Bradwell, the

court below with so much ability , should Sept., 1869, viz. : That the admission of orpower to refuse a woman as party or only apparently adverse decision to the

women to the practice of law was with agent the right to conduct suit in court admission of women to the practice of

follow it into the Supreme Court. On out precedent,unknown to thecommon on her own behalf,or that of her princi . law, within the knowledge of your peti

the 14th of last month she appeared be law , and not within the thought and in- pals. tioner, is that of Mrs. Belva Lockwood ,

fore the Supreme Court at Madison and tention of the legislature at the time the The matter of the application and re. who was refused admission to the Court

made application for a license from that statute providing for the admission of fusal ofMyra Bradwellbeing the leading of Claims, Washington, D. C., in 1874,

attorneys to practice was enacted. In case in apparent opposition to the claim solely on the ground of her disabilities

tribunal. I. C. Sloan , the assistant at- giving their opinion in this case, the ofyour petitioner, will be briefly review- as amarried woman ;anargumentwhol.

torney -general, appeared with MissGood- learned judges say : ed . (See LEGALNews, Feb. 5, 1870 ). ly inapplicable to the present case, as

ell , and moved that she be admitted , " It is to be further remembered that when our
Upon application made in 1869 to the has already been shown . (See LEGAL

read her argument, and supported the act was passed, that school of reform which SupremeCourt of Illinois,Mrs.Bradwell News,May 23,1874. )

same with apowerful speech. The fol. and administering of the lawserhand advanbed the sole ground that shewas a married ofthe admission of women :

was refused admittance, Oct. 6, 1869, on
The following precedents are in favor

lowing is the petition and argument of such theories, they were regarded rather as ab- woman , andas such , under existing laws,

Miss Goodell :
stract speculations than as an actual basis for lowa. - In 1869, Mrs. A. A. Mansfield

was incapable of making contracts . Mrs.

warrantedview say thesehatetheneedse Bradwell filed a pointed brief,replying wasadmittedtothebar of Iowa undera

To the Honorable the Judges of the Supreme legislature gave to this court the power ofgrant tothe opinion of the court in'alengthy statute,providing thatanywhitemale

Court of Wisconsin :
ing licenses to practice law , it was with not the argument,the mostpertinentpointin person”withthe requisite qualifications

Now comes your petitioner, MissR. extended equally to men and women. Neither which was that, by statutes enacted by of a statute providingthat wordsime

Lavinia Goodell, a resident of Janesville, which would justify us in presuming achangein 1869, giving to amarried woman the

right be extended to females," and the courtWisconsin, over twenty -one years ofage, the legislative intent. ”
to hold property in her own name, to

and presents to your honors the certifi Your petitioner claimsthat this argu- control her own earnings,andtosue and held that the affirmative declaration that

male persons maybe admitted, is notan
cate of A. W. Baldwin , clerk of the Cir- ment, whatever may be said of its appli- be sued, the disabilities asserted by the

cuit Court of the Twelfth Judicial Circuit cability to the case to whichitwasap- court to existhad been removed, and implied denial of the right to females.

ofthe StateofWisconsin ,stating that at plied, iswhollyinapplicabletothe pres- could no longer formabarrierto her
ad- (see LEGAL News,Feb.5 , 1870 ;Mrs.

Bradwell's case ).

ent case. The statute of Illinois provid- mission to legal practice. The court, in

a term of said court, begun and held at ing for the admission of attorneys was giving its opinion upon the brief, while Missouri, under a statute providing that

the court house , in the city of Janesville enacted in 1845 or earlier, as it appears still denying Mrs. Bradwell's application, any person ” possessing certain qualifi

in the Revised Statutes of1845. The retreated from its formerposition - thus cations may be licensed, admits women.

aforesaid, on the 17th day of June, A. D. statute of Wisconsin above quoted was virtually conceding Mrs. Bradwell's (See case of Miss Barkaloo, in LEGAL

1874, your petitioner was examined in enacted in 1861,when progressive ideas point, and refused her application no News, Apr. 3 and Apr. 9, 1870) , Miss

open court ; and that, it appearing that concerningthe enlargement of thesphere longer on the ground of her disabilities Barkaloo was also admitted to the Su

she was a resident of the State of Wis- of woman's industries were more widely as a married woman, but simply and preme Court of Missouri.

consin , more than twenty one years of known and adopted , and so may reason- solely on the ground of her being a wo . Michigan, under a statute using the

ably be presumed to have been within man . The learned judges, while virtu- word " citizen " as the statute of Wiscon

age, of good moral character, and pos- theminds of the legislators, at the time ally admitting that nothing in the lan- sin uses person ," admits women to

sessed of sutficient legal knowledge and of its enactment. But even if this were guage of the statute precluded the ad- practice.

ability, she was duly admitted by said a question ofdoubt,further legislation in mission of women , laid down this rule :
Maine, under a statute similar to that

court as an attorney and counselor-at- thatwhatever the intentionof the legis- limitations of the statute) it is left to ourdiscre- to Supreme Court in 1872. (See LEGAL
the State of Wisconsin clearly indicates That " in all other respects,” (aside from the of Wisconsin , admitted Mrs. C. H. Nash

law ; and moves your honors that an or. latorsin1861 might have been - if other tion to establish therules by which admission to

der of this honorable court may be en than that expressed by plain and une

this office shall be determined . But this discre. News, Oct, 26, 1872) .

tion is not an arbitrary one, but must be held sub

tered, granting a license to your peti- quivocal language - their subsequent in - ject to at least two limitations.One is, that the
District of Columbia . - Charlotte E. Ray

tioner to practice as an attorney in said tention hasbeen to include women in court shall establish such terms of admission as
was admitted about 1872, on graduating

court. the provisions made for the admission the second that it should not admit any personswill promote the proper administration of justice ; from Howard University.

Your petitioner respectfully suggests of attorneys to practice in all the courts or class of persons who are not intended by the
Ohio, under a statute similar to that of

that the onlyquastioninvolvedinher of record in this State . By enactment legislature to be admitted, even though theirex: Wisconsin, has, I learn, admitted a wo
case - if indeed there be any question at passed in 1867 (ch . 17 ) women are admit- clusion is not expressly required by thestatute." man to practice.

all-is, whether the fact of her being a ted to every department, except the mil
No argument was made upon the first The Federal District Court of Illinois

woman disqualifies her, underthelaws itary, of the State University, “under limitationenumerated, and the refusalhas admitted women .( SeeLEGALNEWS,

of Wisconsin , or the rules of this such regulations and restriction asthe to admit the applicant was based solely May 23,1874 ).

honorable court, for receiving a license Board of Regents may deem proper.” upon the second .
Illinois and Iowa have recently made

to practice as attorney in said court, and Tay . Stat. I , p . 521. This statute admits None of the arguments urged in oppo- legislative provision for the admission of

claims that she is not so disqualified . women to the law department of the sition to the claim of Mrs. Bradwell for women.

The statute providing for the admis- State University, with the privilege of admission apply to the case now pre All of which is respectfully submitted.

sion ofattorneys reads as follows : pursuing the course of study marked out sented by your petitioner. Your peti LAVINIA GOODELL.

“ No person shall hereafter be admitted or li- for its students, and of graduating from tioner is not a married woman, and un December 14, 1875.

censed to practice as an attorney of any court of that department. Whether the clause, der no disabilities. But even if shewere
record in this state except in the manner herein

after provided . “ under such regulations and restrictions married , the recent Legislature ofWig
The court reserved its decision. Chief

* To entitleanysuch person to practice as an as the Board of Regents may deem prop- consin , giving to married women the Justice Ryan indicated by his remarks

attorney in the Circuit Courts of this state , he er” gives said board power to exclude right to controltheir own property and that he doubted the right of the court
shall be first licensed by order of one of the judges

thereof, made in open court , and no such order
women from the full legal course and the earnings, and to sue and be sued, re

shall bemade until the person applying for such privilege of graduating or pot, it certain- moves their disabilities to contract,as in to grant the motion . His associates,

license shall have first been examined in open ly givesthem power to allow to women the case ofsimilar legislation in Illinois, however, gave no indication of their

appointed, as to his learning in the law andabil- students such fullcourseof study and andsoremoves thebarrier supposed to opinion. We can assure the Supreme

judge shall be satisfied that such person possesses by statute passed in 1870, " all graduates practice. (See Tay. Stat.II. , pp. 1195-6, that, under the statutes of that state,
ity to practice as such attorney, nor until such graduation , if they seefit to do so. Now, have existed to their admissionto legal Court of Wisconsin , should they hold

sufficient legal knowledge and ability to entitle of the lawdepartment ” ( of the State and ch.155, Laws of 1872.)

person be a resident of this state,more than University ) " shall be entitled to ad The inapplicability to the case of your they have no power to admit Miss Good

iwenty -one years of age,and of good moral char: mission to the bar of all the courts of petitioner, of the argument upon which ell , that at the very next session of the

His residence and age must be made to this State,upon presentation to the judge the second refusal was based, has already legislature a statute will be passed whichappear by his affidavit.

Any person licensed by order of the court, as or judges thereof, certificate of such been shown.
provided by section two of this act, shall been - graduation. " . Tay. Stat, II, 1344. Thus, One of thelimitations to the discretion cannot be construed to deprive her of

cord of this state,except the Supreme Court;and by express legislative enactment, wo left by legislation to the court, asspeci- the right to admission to the bar upon

to entitle any person to practice as an attorney in men may be admitted to the bar of all fied by the Supreme Court of Illinois, equal terms with men. Miss Goodell

the SupremeCourt, heshall first be licensed by the courts of the State of Wisconsin , by was " that the court shall establish such

order of such court." Tay. Stat. II , pp. 1343-4 . comes from a family that was never

graduating from the law department of terms of admission as will promote the
There is nothingcontained in these the State University . Can it have been proper administration of justice." No known to give up when inthe right.

provisions which can be so construedas the intention of the legislature togive argument was made against the admis- Her father is the celebrated abolition

io debar a woman from the privilege of the Board of Regents of the State Uni sion of women under this head, and speaker and writer, “ Goodell,” who did
obtaining a license under them, un - versity the power to admit women to the your petitioner would respectfully sub- battle for so many years in the crusade

less it be the use of the masculine pro- practice of law in the Supreme Court of mit that the proper administration
noun . But by the statute, relating to this State,and at the sametimeto with- of justice ” would be better promoted against slavery. The question is, shall

the rules of interpretation, it isprovided bold that very power from the Supreme by the admission ofwomen to the prac- Mies Goodell, who has spent years of
that “ every word importing the mascu . Court itself ? Will this honorable court tice of law than by their exclusion, for her life in preparing herself for her pro

line gender only mayextend and be ap : decide that it is deprived by the legisla- these reasons among others :plied to females as well as to males.” ture of the power of admitting women 1. That a class wholly unrepresented fession, has passed the required examin

Tay . Stat., I. , p . 181. This rule of inier to its bar, while at the same timethe in the courts of justice, can never obtain ation , has a paying practice, be allowed

pretation is followed in the construction Board of Regents ofthe State University full justice in such courts ;and that when to continue it , or be financially ruined
of all the statutes, and there appears no are endowed with that power, anu can that class is so numerous as to include because she is a woman ?

& cter .
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AGENTCOMMISSIONS - LIABILITY ,

Ar Nos . 161 AND 183 FINTH AVENUL.

sio : .S.

STATUTE OF FRAUDS - PAROL SALE OF GROW

ING TREES .

0.

HICAGO LEGAL NEWS. opinionofthe united States District drawer is no defense, but onlyconverts Ruecounty.” The cane was presentedfor the

DEADY, J. , as to the manner and practice er of the amount of the drawer's pay time,and is now given Mr. Dubois as a

Ler bincit . of taking testimony by deposition , to be ment. But when an indorsee sues under Christmas present.

used in the Federal courts. such circumstances ( i. e . , after having

MYRA BRADWELL Editor . been paid or partially paid by the draw .

NOTES 10 RECENT CASES. er ) , inasmuch as he sues inthe character of the Supreme Court of Idaho, died sud
Hon. W. C. Whitson, associate justice

of trustee for the drawer, the acceptor is

CHICAGO : JANUARY 1, 1876 . denly at Omaha, Neb. , Christmas night,

entitled to plead equitably , as a set-off, a

In Pownall v . Bair, 23 Pitts . Legal Jour- debt due from the drawer to him, which
ofparalysis. He was on his way to Idabo.

Published EVERY SATURDAY by the nal,the Supreme Court of Pennsylvania would have been the subject of a good THE CHICAGO BAR ASSOCIATION

held that an agent is entitled to com- legal set-off in an action against him by
CHICAGO LEGAL NEWS COMPANY,

missions only when he discharges his the drawer ; that the same rule holds
DINNER .

duty towards his principal; that any de- good, although the drawer may have be
The Chicago Bar Association held its

TERMS : - TWO DOLLARS por annum ,in advance parture from this rule, whereby the come bankrupt, and the indorsee have second annual dinner at the Grand Pa

Singlo Copios, TEN CENTS. principal is subjected to loss, renders the received a dividend from his estate in thanks of the members of the association
cific hotel on last Thursday evening. The

agent liable for the damages sustained , respect of the bill .

as well as forfeiture of all his commis.
are due to the committee, composed of

We call attention to the following opin PROBATE OF WILL - BURDEN OF PROor
Messrs. AYER, FULLER, Smith , WILLIAMS

ions, reported at length in this issue :

POWER OF CORPORATION - INTEREST ON

and HERVEY for the efficient manner in
TESTIMONY OF EXPERTS . - We are under

GUARDIAN'S SALE - CONFEDERATE Mo. STOCK . obligation to John M.SHIRLEY, Reporter, B. F. AYER,the president of the associa
which they performed their duties. Mr.

NEY - INVESTMENT POSTHUMOUS CHILD. The Supreme Court of Penna.held, in for the following head -notes to the case

-The opinion of the Supreme Court of Pitts.& S. R.R. Co. v. Allegheny Co.,32 of Hardy v . Merrill, decided Dec. 15, tion , presided, and by his easy and pleas

the United States, by FIELD, J. , holding Leg. Intel., 404, that the powers of a cor. 1875 :
ing manner, contributed much to the en

that a guardian's sale would not be af- poration must be found in its charter, or The party who affirms that a will was
joyment of the guests.

fected by the birth of a posthumous arise by necessary implication there- duly and legally executed has the bur

The following is a list of the invited

child after the commencement of the from ; that a railroad company, unless den ofproofand the accompanying duty guests seated at the grand table : On

proceedings, although not made a party ; expressly authorized , has to power to to open and right to close ; no matter in the right hand of the president were

that the posthumous child did not pos- contract to pay a certain interest on a what form the issues may be drawn.
Chief Justice Scott, of the Supreme Court

sess, until born, any estate in the real portion of its stock ; that ael the stock Upon an issue concerning the sanity
of the State ; Judges Williams, Moore

property ofwhich his father died seized, holders are equally entitled to a dividend. of a testator, the opinions of nonprofes- and Gary, of the courts of this county ;

which could affect the power of the court
sional witnesses, and who are not sub the Hon . Leonard Swett, the Hon . J.

to convert the property into a personal
scribing witnesses to the will,are admis. Y. Scammon ; Judge Blodgett, of the

fund, if the interest of the children then sible when founded upon thair know- United States District Court ; and Judge

in being required such conversion ; that In Marshall o. Green, theEuglish ledge andobservation of the testator's Lawrence. On the left of Mr. Ayer were

whatever estate devolved upon him at Court of Common Pleas, 33 L. T. Reps., appearanceand conduct (overruling, in Prof. David Swing, T. L. Dickey, Judge

his birth , was an estate in the property N.S., 404, held that a sale, by parol, of this point, Boardman v. Woodman , 47 electof the Supreme Court ; Atty .Gen.

in its then condition ; that property had growing trees, “ to be got away as soon N. H. , 120, and State v. Pike, 49 N. H., Edsall, Judges Rogers and Farwell, of

then ceased to be realty; it had become, sale of lands, tenements, er heredita
as possible ,” was not a contract for the

399.)
the Circuit Court of Cook county ; ex

by the sale, converted into personalty ;

The leading opinion in this case was Senator Doolittle, the Hon. Wirt Dex

that because the decree ordering the ments, or any interest in or concerning delivered by Foster,C.J., and is eighty ter and H. F. Waite.

sale directed the money to be invested them, within the meaning of the 4th pages in length, which excludes it from The members included the following :

section of the Statute of Frauds ; that
in Confederate money, did not affect the

our columns. This decision makes District Attorney Reed , the Hon. H.

sale and was not void as aiding the re the parol license to enter and take the the dissenting opinion of Doe, J., in F. Withrow, Gen. George W. Smith , M.

bellion . In the case of Botsford vs.
trees, being coupled with a valid sale of

Boardman v. Wirman, and State
F. Tuley , F. H. Kales, ex -Judge Harris,

O'Connor,2 CHICAGO LEGAL News, the the trees ,was ' rrevocable. Theopin- Pike ,the law in New Hampshire and the Hon. J. P.Root, S. A.Goodwin,J. N.

Supreme Court of this State held in a ions delivered in this case contain avery bring itinto harmony
withthe law Jewett, U. P.Smith,W.C. Grant, J.C.

thorough review of the authorities upon of every other State, if we
case very similar to the one under con except

Richberg, John A. Hunter, R. T. Lin

sideration,that the rights of a posthu- the importantquestion under considera- Texas, Maine andMassachusetts,and coln , F. Q. Ball,Gen. B. C. Cook, Gen.
tion.

mous cbild in the lands of its deceased places the law and practice in New Stiles, W. H. Barnum, T. M. Hoyne,

parent, could not be affected by the sale STOCK COMPANY — ACTING DIRECTORS - FOR- Hampshire back to where it was thirty the Honorable Grant Goodrich , E. B.

unless such child was made a party to the years ago .
Sherman , Joseph E. Smith , R. E. Wil .

proceedings to sell. It would seem as if The judicial committee of the Privy liams, Gen. J. H. Thompson, George

the rule as announoed by the Supreme Council, in the Garden Gully Mining Co. To ILL . Law. STUDENTS . — We call the E. Adams, A. T. Galt, A. N. Water

Court of this State is the safest to follow . v . McLister, on appeal from the Supreme attention of persons desiring to be ad- man, J. H.S. Quick, R. Waterman, Edwin

MARRIED WOMAN'S PROPERTY RIGHTS Court of the Colony of Victoria, 33 L. T. mitted at the term of the Supreme Court, Walker, W. J.Culver, Judge J. A. Wil

UPON OBTAINING A DIVORCE. - The opinion Reps., N. S. , 408, held that, in a joint which.commences on Tuesday next, to kinson, E. W. Pattison of St. Louis, E.

of the Supreme Court of the United stock company, a valid call can only be the fact that the court has so changed E. Maron , Norman Williams, A. H. Veed

States, by FIELD, J., where a man and made, and a valid forfeiture of shares, the rule that instead of devoting Thurs- er, J. M. Dunning, Orrin Skinner, Wil

woman were married in the District of for non-payment of suci call, can only day and Friday of the first week of the liam Vocke, J. Patterson, Arthur Caton,

Columbia, and the wife purchased land be declared by directors properly ap- term to the examination of applicants C. E. Towne,H. J. Sheldon, C. M.Hardy,

with money which her father gave her pointed , in accordance with the rules of for admission to the bar, Thursday only E.S.Isham , theHon. Charles Hitchcock ,

previous to the marriage,and improved the company ; and that a forfeiture de- of that week will be devoted to that pur- Judge Bradwell, Thomas Dent , L. L.

it partly with such money and partly
clared by acting de facto directors , irreg- pose. Parties wishing to be admitted at Bond,M. D. Hardin, W.M.Luff, 0. K.

this term will have to be examined on
A. Hutchinson , the Hon . Elliott Antho

with her subsequent earnings, notwith- ularly elected , must be held invalid.

ny, W. C. Goudy, J. I. Bennett, Henry

standing the fact that at the time of the BILL DRAWN AND INDORSED IN ONE COUN- Thursday next.
W Bishop, MelvilleW. Fuller, J.P.

marriage and at the time of the purchase TRY, PAYABLE IN ANOTHER - RIGHTS OF Wilson, E.A.Small, B. D. Magruder, J.

of such land and its improvement, the
THE SHARSWOOD PRIZE.—The alumni R. Doolittle: Jr. , Assistant-District-At

common law prevailed in the District as

of the law department of the University torney Birch, Geo. Willard , Judge Sack

to the property rights of married women. The English Court of Queen's Bench , of Pennsylvanis haye appropriated the ett, H. T. Steele, Judge L.'B.Otis, Rob

ertHervey, 0. H.Horton, L. H. Bisbee,

sum of fifty dollars annually , to be paid W. R. Page, J. L. High , George F. Hard
Held, that the husband being free from in Bouquette v. Overmann et al. , 33 L.

debt at the time, it was competent for T. Reps ., N. S. , 420, held, where a bill of

Sharswood ing, E. W. Evans, and J. E. Goodwin . Aas a prize, know as the

him to allow her to invest such money exchange is drawn and indorsed in one

Prize,” to be competed for by the gradu- pace was reserved among the invited

for her ownuse,so asto be beyondhis countryandpayableinanother, the ating class in each year,for thebest essay gretofthe committee and baratlarge,

reach and control, and that a divorce be rights and liabilities of drawer and in- upon a given legal topic to be selected he was unfortunately absent. Mr. 1.*

tween the parties was not of itself a suffi- dorsee are regulated by the law ofthe by the faculty. Is there not some soci- Arnold also, who had been invited,and

cient reason for restoring to the husband country where the bill is payable. It ety or rich member of the bar who will who was expected to respond to the first

any rights to the property thus settled would seem that this opinion is, in prin

do as much for the graduating class of toast, was unexpectedly kept away on

account of sickness.

upon the wife .
ciple, in conflict with the opinion of our

the Chicago College of Law ? We shall
Letters of regret were read from the

PATENT - RE - ISSUE - INFRINGEMENT. Supreme Court in Barber v. Bell, also be glad to announce the fact.
following :

The opinion of the United States Circuit published in this issue.
MRS. ABAHAM LINCOLN . — Mrs. Lincoln William Strong, J. P. Bradley ,judges of

Hons. Saml. F. Miller, David Davis,

Court for the Northern District of Illi BILL OF EXCHANGE - BANKRUPTCY OF DRAW has been spending a few months very the Supreme Court of the U. S .; Hon.H.

nois, by BLODGETT, J. , holding that the SET OFF OF pleasantly with her sister Mrs. Edwards, H.Emmons, of Detroit, John F. Dillon,

law of 1836 authorizes a patentee to claim DEBT DUE BY BANKRUPT DRAWER TO AC- at Springfield . She very appropriately on of Davenport, U. S. Cir. judges ; Hons .

on a re- issue whatever shall clearly ap
S. A. Treat, St. Louis, Mo.; J. C.

Christmas presented to Hon. Jesse K. Hopkins, Madison ; H. B. Brown, De

pear to have been a part of his original The opinion of the English Court of Dubois, one of Mr. Lincoln's most inti- troit,Mich. ; S. L. Withey, Grand Rap

invention as described or shown in his Common Pleas, in Thornton v. Maynard , mate, personal and political friends, a ids,Mich.; J. M. Love, Keokuk , Iowa;

original specifications, drawings or mod- 33 L. T. Reps., N. S. , 433, that in an ac- gold-headed ash cane inscribed :
C. E.Dyer, Racine, Wis.;W. Q.Gresh

els.
tion by the indorsee of a bill ofexchange from the ce of A. Lincoln , and Court judges. Hóns. Sidney Breese, P.

am , Indianapolis, Ind., U. S. District

DEPOSITIONS FOR U. 8. COURT.-The against the acceptor, payment by the presented by Dr. J. H. Rodman, of La \H. Walker, B. R. Sheldon , John Schol

FEITURE OF SHARES .

INDORSEE AND DRAWER— CONTRACT BY

WHAT LAW GOVERNED .

ER PARTIAL PAYMENT

CEPTOR .

Cut
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REMARKS OF PRESIDENT AYER .

field , A. M. Craig, judges of Supreme membered with pleasure and satisfaction claims of the national and State sove the State anthorities sustained with be

Court of Ill .; Hons. B. F. Graves, Jno V by us all. reignties, and tranquilizing all jealous coming pride.

Campbell, judges of Supreme Court of “The Supreme Court." and angry passions, and binding together

Mich. ; Hons. John Pettit, A. C, Downey,
Judge Caton, in response , spoke as

Mr. Ayer then read the first toast, as and harmony, by theability, the moder- follows:
peace

judges of Supreme Court of Indiana ;

Hon. James' G. Day, Hon . Austin follows : ation , and the equity of its decisions." MR. CHAIRMAN AND GENTLEMEX : Be.

Adams, judges of Supreme Court of THE SUPREME COURT OF THE UNITED

Iowa ; Hon . 0. H. Browning, Quincy, States.—“ I cannot conceive of anything

Judge Dickey was also called upon to fore I address myself to thesentiment

which you have read , I think before this

Ill.; 'Hon. Wm . R. Morrison ; Hon. more grand and imposing in the whole respond, andmet with an enthusiastic Bar I should vindicate myself and ex

S. S. Marshall, McLeanshoro, Ill . ; administration of human justice , than reception . He spoke as follows: plain the cause of action I have against

Hon. R. G. Ingersoll, Peoria, Ill.; Nor the spectacle of the Supreme Court sit MR. PRESIDENT AND BRETHREN OF THE someof itsofficers, and it may be neces

man L. Freeman, Esq., Springfield , Ill.; ting in solemn judgment upon the con
Association : I feel not a little embar. sary to call upon some of those courts

JohnH.Mulkey, Esq.,Cairo,Ill.; G.V. Aicting claims of the national andState rassmentin being called upon to address that you expectmeto speak of in the
W. Lathrop, Esq.,Detroit, Mich. ; Hon. sovereignties, and tranquillizing all jeal- you on a subject of such grandeur and course of what I have to say. I came

James Grant, Davenport, Iowa ; Hon. ous and angry passions, and bindingto gravity, and especially after so eloquent here under a solemn promise that I

John M. Krum ,St. Louis,Mo.; S.M. getherthisgreatconfederacy ofStates an address as we have listened to from should notbecalled upon to speak. And

Breckenridge, Esq., St. Louis,Mo.;Jas. in peace and harmony,bytheability: Senator Doolittle. I, too, have had my tlemen of this association,it Ihave not

E. Witbrow , Esq., St. Louis, Mo. the moderation, and the equity of its de

cisions." - Kent.

experience in my first observation of

At the conclusion of the dinner Mr.
that dignified and imposing court. I a cause of action for a breach of promise

Aver, the president of the association , Judge Doolittle then responded as fol. first entered its hall someeighteen years in being called upon at this time. The

arose and said :
lows :

ago, utterly inexperienced in the usage subject of your sentiment, however, Mr.

of Eastern courts, familiar only with our President, is a serious one. The rela

MR. PRESIDENT AND GENTLEMEN : This log court houses in the West, and I felt tions which are home to the com

GENTLEMEN : In rising atthis timeto calledupontorespond to the toastof tothe imposing dignityand grandeurof of the UnitedStates, and by the

is indeed an unexpectedhonor, to be much diffidence in approaching it. Next munity at large bythe Supreme Court

perform oneof the duties which custom the SupremeCourt of the United States.thesurroundings, Iwas impressed with judiciary organizations of the sever

assigns tothechair, it is very farfrom As the presidenthas already said,untilthe kindness and 'urbanity that pervaded al States are so important thatsure

my intention to inflict upon you asetor Icame here i had no expectation thatI the court and its offices.It wasnotlong lyno lawyer can have failed to have re

formalspeech. Thereare many gentle should be called ; butit is a subjectupon before I feltmyself at ease, and during flectedmoreorlessupon the subject.

men present, and among them I am which I cannot,when called upon,refuse my experience ofseveral years, I may Theirorganization presents acomplexi

happytoseeseveraleloquentand dis- to speak. And ifwhat Ihave tosayhas say that Inever foundany court in ty ofsystem unknown to any othercoun

tinguishedguestswho havehonoredus noother merit, it willhave at leastthat which a lawyer would feel that his im. try, and theirconflicting jurisdictionto

with their company, to whose voices of brevity, which is sometimes saidtobe perfections would notbe criticised with a certain extent calls for a forbearance,

you will esteem it aprivilege to listen. thesoulof wit. Allow meto call your severity . Illinois has contributed her a discretion , or a deliberate wisdon, to

Before calling upon them , however, you attention, sir, and you gentlemen, to my share to the greatness of that court. In prevent lamentable clashings which , I

will permit me to express the satisfac- first introduction to that great tribunal. an after -dinner speech I suppose one venture to say , can be found in no other

tion feel,and which Iamsure is Imagine to yoursel: es a youth just fresh maybeallowed a little latitude, and it profession orcalling of men . When you
shared by you all , at meeting here this from the schools, imbued with that re

evening so large a number of my breth spect for the institutions ofour country fact that Ilinois hasadded largelyin risdiction of the Federaland of the State

may not beamiss to call attention to the remember that the line between the ju

ren of the bar. The arduouslabors and which every youth then was taught to proportion to her age andpopulation to courts has never been and never can be

responsibilitieswhich devolveupon cherish next to thesentiments he felt to-the list of great men of the nation. In defined,it is not difficult to seethe ten

lawyers,and especially uponthose act. wards theGod of Heaven. Entering this connection.the Judgementioned denies and thetemptations of the clash

ivelyengaged in the practice of their pro- that chamber forty years ago this the names of Judge Young,Mr.Douglas, ing between these several jurisdictions
fession in a large city, allow them to very month, there satthe judges, Mr. McDougall, Col. E. D. Baker, Judge / and the wonder is how they havenot got

give buta small portion of their time to clothed in their robes . The chamber Davis, JohnA.McClernand,allof whose into actual warfare . I only hope and
recreation or social enjoyment. Their was still . Not a voice was heard nor a names were greeted with applause. trust that the same spirit of moderation

hours of leisure are comparatively few ; , whisper, except ofthe counsel who was The judge continued : I have been and wisdom wbich has kept in harmony

theirseasonsof rest and vacation rare speaking, and that counsel wasDaniel proud ofIllinois,andespecially haveI the wheels of those various institutions

and fortuitous ;their occupationsevere Webster. It wasinthe case of the been proud of the bar of Illinois. One whichstill prevail...Let each one re

and almost incessant. If any class of Charles river bridge. There was the word upon another subject, not at all member that it is better to concede some

men are entitled to seek occasionalre greatcounsel, with his face lit up,beam- germane to the subject,and Ishall oc- thing, to concede what is doubtful at

laxation fromthe cares and dutieswhich ing with every expression of the soul. cupyyour attention no longer. Ourhon- least, rather thanto insist upon what is

press upon their time and strength , those Listening with deep interest to the great orei president has referredto the use- doubtful, for in nootherway,can the

ofwhom Iamspeaking maycertainly lawyerof the Constitution ,DanielWeb: fulness ofthisassociation in cultivating harmony which isindispensable to the
claim that indulgence.

ster himself, you canimagine the ef- a high standard of work in the profes- peace and security of this community

There isanotherthought upon this fect upon a youth under such circum- sion. I have been practicing and look- be maintained between these two

subject which may be briefly suggested . stances.
ing on in Illinois now for forty years. systems of jurisdiction . I assure you,

The cultivation of social intercourse Gentlemen, the Judges of the Supreme When I first thought of entering the sir, that during the whole course of

among members of the bar,and the habit Court oftheUnited States are called profession,Imetwith Cyrus Walker,the mylifethe greatest apprehension that I

of coming together upon suitable occa- upon to discharge all the highest duties best nisi prius lawyer I ever saw.
He have felt for the safety and the perma.

sions for the interchangeof sentiments whichdevolve upon the House of Lords. suggested I shouldstudy law, and I told nency of this government has been the

and civilities, are powerful agencies in We inherit all that there is in English him that my father ad said it was a dif- dangerof the conflicting jurisdiction of

sustaining the tone and character ofthe jurisprudence all that has been devel- ficult thing to pursuethatprofession and thesetwo tribunals, the State and the
profession, in keepingup theesprit du oped in Centuries, and we have inher. strictly maintain his dignity . Mr.Walk- national.. And I tell you , sir, that whencorps, in encouraging loyal obedience and ited something more. We have a er threw himself back in his chair and ever prejudice or jealousy enter into

fidelity to the rules of honor and con- written constitution , defining substan- in the most emphatic manner said : "I these courts,a collision will takeplace
science on the part of those who aread . tially the powers and the duties of the am an elder in the Pressyterian church ; that will shakethis government to its

mitted to its privileges, and preserving United States as a nation, and thepow. I have practiced law for twenty-five very foundations. Iwish all my profes
the practice of thelaw from those degrad- ers and the duties of the several States years, and I give you myword as a chris- sionalbrethren wouldreflect upon this,

ing tendencieswhich sometimes threat- as sovereign and independent commu- tian and a gentleman that I can keep my and remember that all their influence
en to bring scandal and reproach upon nities, limited only bythe Constitution. conscience as clear at the bar asat the should ever be exercised in such a way

the administration of justice. The ne. While our Supreme Court passes upon plow -handle." Having removed that as to endeavor to harmonize these tribu
cessity of doing something to keep alive all questions arising between individ . obstacle from mymind I entered upon nals rather than to antagonize them .In

the social spirit of the bar had been long uals and corporations, all questions thestudy oflaw,and, afteran experience conclusion, I wish to express thegratifi

sensibly felt when this association was growing out of commerce,railroads, and of forty years, I have no hesitation insay- cation which I feel atagain meeting
organized ; and to revive and stimulate all theother questions which concern ing that the practice of law ,as it is condct those who have comeafterme.

I have

that spirit was one of themain objects communities,it is called upon to dis- ed in the State ofIllinois, is calculatedto long retired from theactive practice of

sought to be promoted by it . Hitherto, charge a much higher duty, I believe, cultivate and elevatethe standard of hon- the profession . I have done what I

itmustbeconfessed we have not been than wasever devolved upon any judi- or and integrity, and that,as a class, the could to maintain and to uphold it, and

very prodigal of our efforts in that direc. cial tribunal in the whole history of the members of the barof the State of' Illi | I am proud to see that those who are

tion , but I am happy to say the object world—to hold the balance of power be- noisbayea standing thatisnot second following the steps whichI have trod

has never been wholly lost sight of tween sovereign . States, the United to any other employment or class of are doing more than I would ever be

Prompted by the generous sentiment to States as a sovereignty and asa nation , men upon the face of the earth. I have able to do. I rejoice tomeet younow ,

which I have alluded, we gave a year ago between us and all the world, and in known some young men who have con
and I hope that I may bave the pleasure

in the tasteful and commodious hall in many respects as betweenthe States sented to enter the profession without of meeting you again and again .

ivhich we are now assembled, our first on the one hand and the States them ; having that obstacle removed from their Attorney General EDSALL responded

annual dinner. The complete success selves ; with their reserved rights and minds as it was removed from mine, and

which attended it led many of us to in sovereign powers limited only by the under the belief that, in order to prac

as follows :

dulge the hope that a yearly festival of Constitution itself. And this Supreme tice law successfully , it was necessary to

Mr. PRESIDENT : The relations of the

that kind might become a regular and Court, this high tribunal, is called upon be a little dishonest. ' And I haveknown Judiciary and the Bar are of such nature

permanent feature of the association ; to hold this balance, to adjust these del such young men, by association with that one cannot well exist independently

and this feeling which is still cherished , icate and difficult questions — to decide members of the profession, gradually of theother. Either, without theother,

has found befitting expression in theex- where the powers of the Union begin, and steadily educated up until they be- would find itself in the condition of

cellent and well-arranged banquetwith where they end - where the powers of came men of firm integrity and high Othello — its occupation gone.

which wehave been regaledthis even the States begin, and where they end character. From myexperience of forty thority, dignity,or respectduethe courts ,

ing.

It only remains for me, brethren ,
be: wheel ofoursystem , our Constitution thatihe practice of law as practiced in whetherState or Federal,is of especial

fore proceeding to announce the first would have been a failure. While the Illinois has a tendency to elevate the interestto the Bar,

regular toast, to tender to you one and Constitution itself, as a gentleman ex standard of morality as high , if not high
We all cheerfully assent to the senti

all a cordial and fraternal greeting. We pressed itto me,mighthave constituted er, than thepursuit of any other calling. ment justread,whichascribesto the

are gathered to-night around the socialihe skeleton, the frame, the bone, so to
Federal and State Judiciary."

Federal Judiciary a pre-eminence, by

and festive board , animated by common speak , consists of the constructions and
reason of the weight of its influence , the

The next toast was :
feelings and sympathies, and bound to decisions of the Supreme Court. This

authority of its decisions, and the grav

each other by ties of warm personal re - court has given life ,muscle,and vitality The FEDERAL AND STATE JUDICIARY — ity of the questions confided to it for

gard and friendship. I would also in to our Constitution and made it a living While to the former pre-eminence may final determination. The SupremeCourt
your name extend to our honored guests and a practical government. I cannot be ascribed in the weightofits influence, of the United States is intrusted with

a like sincere and hearty welcome. We therefore, conclude any better than by the authority of its decisions, and in the higher functions than any other depart

welcome you, gentlemen,to our festivi. repeating the words of Chancellor Kent: attractiveness of their materials, the ment of the government. The Execu

ties with feelings of the deepest gratifi. “ I cannot conceive of anything more true interests and the permanent free- tive, wbile he executes, must obey the
cation. I hope the few houre wepass grand and imposing in the whole admin- dom of this country requires that the ju . laws enacted by Congress. The Congress

together may prove hours not only of istration of human justice, than the spec- risprudence of the individual States must conform its action to the written
relaxation but of keen enjoyment, and tacle of the Supreme Court sitting in should be cultivated , cherished and ex. Constitution , which constitutes the chart

that the occasion may be hereafter re . solemn judgmeni upon the conflicting alted , and the dignity and reputation of of its powers.
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The ultimate authority rests with the No man ever very much advanced his Chase, Story, not to mention many more the United States Courts to the detri

Supreme Court of the United States to own reputation by defaming his mother. of the illustrious dead and the honora. ment of the jurisdiction of State Courts,

determine whether the Executive and Nomember ofthe Bareververy much ad. ble living,-bave by their personal en- has not apparently actuated the judges

Legislative Departments in their action vanced his own professional standing by dowments, by their wisdom , learning, of thosecourts. They have not sought

transgress the fundamental law under disparaging the just authority and digni- and virtue, reflected honor upon the to extend their own jurisdiction by

wbich they all act. Not only. 80 ; it rests ty of the courts in which he has the priv . Court in which they presided , and the strained interpretations of the law, but

with that high tribunal to determine ilege of practicing. We may without age in which they lived. Ofthese names have (except in a few instances) only ex.

whether the legislation of the respect. disparagement to either, accord to both two stand out in bold relief upon the ercised the jurisdiction manifestly con

ive Statesis repugnant to the Federal the State and Federal courtsthehighest pages of judicial history - Marshall and ferred by law. If therehas been any

Constitution , and in this regard it may measure of our professional fealty, and Story - the one pre-eminent for bis wis reason for jealousy upon the part of

exercise an appellate jurisdiction above sustain the authority of each in thedis. dom , the other for his learning ;, both State judges, it has been because of

thehighest courts of the States. charge of their appropriate functions. great in intellect and in virtue. Marsh legislative, not judicial, enroachments.

Upon this court has devolved the del While thesight of the flagwhichrepre- all , always clear in his instructions, con . It is the manifestduty of every judge to

icate trust ofguarding the Federal Con- sents ournational existence, independ. cise and logical in his reasonings, and exercise his constitutionaland legitimate

stitution against the encroachments ofence and power should ever inspire us singularly correct in his conclusions; authority whenever it is rightfully in

all other departmants of the Govern . with patriotic ardor,may we ever take Story, learned as well as logical, both yoked , even though he may deprecate

ment, both State and national, and at equal pleasure in beholding the undi- luminous and voluminous, always ex. the existenceof the power in his court.

the same time it is the final judge of the minished lustre of each particular star hausting his subject and often his read If in the meantime theAmerican peo

extent of its own powers and jurisdic- emblazoned like a jewel upon its ample er ; surprising you by the extent of his ple shall manifest its hostility to the

tion . A seat upon the Bench of that fold . research and a display of an inapprecia centralizing tendency of the legislative

court,by one qualifiedto fillit,isequalin Judge E.S. WILLIAMS was next called ble massofforeignwealth .. Ihavespor branch of the governmentso as to cause
dignity to any other official position un ken briefly of the Supreme Court and a return to the former law , the appre

der our Government.
on , and responded as follows :

its Judges, not forgetting that they are hensions of many will be quieted, and

Nevertheless, as high as are the func MR. PRESIDENT: The sentiment to only a small number among theeminent the United States Judiciary eased' of a

tions of that exalted tribunal, under which we havejustlistened alludes to names of theFederal Judiciary. I have portion oftheir undesired and onerous

our system of government, its decisions the pre eminence of the Federa! Judici . spoken of them as the representatives, labors. I close withthis sentiment : The

constitute the supremejudicial author. ary in theweightof its influence , the au. and the most honored representatives, Federal Judiciary - honored and admired

ity butupon a limited class of subjects thority of its decisions, and in the attrac- of the entire body of United States by all classes of the community, and

.- upon those only which pertain to, ortion ofthe materials of such decisions. Judges , who, with a few exceptions, rich most by their brethren of the Bar and

in some manner spring out of, the exer: This pre-eminence is due in part to the ly merit the respect and admiration of upon the Bench of the State courts, for

ciseof the powers conferred upon the nature of the jurisdiction exercised by theirfellowcitizens. their ability, learning ,integrity , and vir

Federal Government. the FederalJudiciary, and in part to the The latter part of the sentiment you tue - we can wish nothing better for them

As to the subjects upon which the character of the men who have exercised have read , Mr. President, is in these than that the record of their judicialacts

States possess the exclusive right to leg . that jurisdiction . The authority of the words : “The true interests and the per- in the future should equal the glorious

islate, the judiciary of the States must decisions of such courts is due to both sonal freedom of this country require record of the past.

be recognized as the highest authority causes combined. that the jurisprudence of the individual JUDGE BLODGETT was called upon to re

in the construction and interpretation The United States Supreme court will States should be cultivated, cherished, spond, and met with a hearty reception.

of such legislation . This is necessary to serve as my best illustration . It exer- and exalted, and the dignity and reputa- After a few preliminary remarks,hesaid :

the harmonious working of our complex cises a more extended original and ap- tion of the State sustained with becom . This assemblage is made up, I am glad to

system of government. pellate jurisdictionthan any other court. ingpride." see, of judges and lawyers. Wejudges

In fact, the great mass ofstatutory law To the enlarged jurisdiction of the Eng The obligation to do this is rendered are not so much in the habit of talking as

which protects us in our persons and lish equity , common law , and admiralty all the more imperative on account of being talked to . Now my idea of good

property , regulates our domestic and so courts, is superadded the power of pass the very pre-eminence to which allusion times for our profession, both for judges

cial relations, and which furnishes the ing upon the constitutionality of the laws bas been had , and the sense of obligation and lawyers, is not to make speeches.

law controlling the principal commercial of the general and State governments, so is none the less because ofthe just pride My idea is to get togetherand exchange

and business transactions of the country, far as they may be made the subject of we take in that pre-eminence. Ii bas mutual congratulation and good fellow

lies chiefly within the domain of State judicial controversy, and its judgments been said to be a fault of all Judges to err ship without speeches, because speech

legislation. Upon these vast interests, upon such questions are conclusive. The on the side ofamplifying their jurisdic- making is our trade. I am called upon,

80 far as regulated by statutes, the de- functions of the executive and legislative tion . If so, it is no more a fault in the however, to respond to the toast of the

cisions of the highest courts of the re- departments of the government are thus Federal than in the State Judiciary. The Federal and State Judiciary . The his

spective States are, and should ever be, under the limited control of the judiciary, necessity referred to in the sentiment is tory of the former is interwoven with

regarded as the ultimate judicial author- and so law is not the mere expression of not so much on accountof any action of the entire history of the country ; it

ity. Their interpretation of their own the legislative will , but the constitution- the Federal Judiciary as from the legis. speaks for itself. With regard to the

statutes and Constitutions should be re. ally.expressed will, in the construction lation of Congress. latter, the State of Illinois may well be

ceived in every other judicial tribunal giren to the Constitution by theSupreme The repugnance wbich has been felt proud of its State judiciary .' It may

as a part ofthelaw itself I need not Court. Morethan this : This courtad: by the loyal portion of ourcitizens fur well be proud of its Supreme Court, of its

say in this presence that, from the judicates upon the conflicting rights of the last iwenty years to the extreme decisions,which are cited as authority

foundation of ourgovernment, this prin- sovereignties, and becomes submodo an State's rights doctrinesso generally pro . all over the United States and in for

ciple has been constantly recognized and arbiterof the disputes of nations. In mulgated during that period at theSouth eign countries. It may well be proud ,

acted upon by the Supreme Court of the no other country is there any court of and which culminated in the late rebel. not only of the ability which has been

United States. co -extensive jurisdiction . The courts at lion, has coutributed to bring about a leg- displayed by its courts, but of the in

· Ifin somefew instances it has been ap: Westminster Hall are limited in their islation upon the part of Congress which tegrity of the courts. So far yet in the

parently disregarded, even there it will jurisdiction by the omnipotence of the has not only largely extended the juris- history of this State, no smirch or stain ,

be observed that the rule itself has been British Parliament, and by the frame. diction of the Federal courts, but has se- I say it with pride, I say it as one whose

asserted , but an effort has been made to work of the government. Notso with riously curtailed the heretofore acknowl- life has been spent in this Stare, whoes

show that the particular case did not the Supreme Court of the United States ; edged and exercised jurisdiction of the destiny is cast in it - no stain rests upon

fall within its principle. andit is inpart the greatness of this ju- State courts . the judiciary of this State. It is a thing

Nothing would more certainly lead to risdiction that gives to the court, and all It cannot be denied that this centrali. of which wemay well be proud. I hardly

jealousies, and even collisions, between who preside therein, its and their dig: zation of power in the United States know how I can add another word of

the State and Federal authorities than nity and pre - eminence of influence and courts, to the prejudice of the State praise to the judiciary of the State.

that the same law should receive variant authority . courts, is regarded with jealousy by some

constructions in their different tribunals. The contemplation and study of great and by apprehension by others. Were "The Legal Fraternity. ”

This would virtually make the law of themes develops greatness in the stu- it certain that the tendency of Federal The next toast was :

the case depend upon theforum in which dent, provided he possessesthe capacity legislation for the next decade would be THE LEGAL FRATERNITY - It is theirs to

the causewas litigated. This tantalizing to comprehend them . A judge, com- the same that it has beenfor the past; strengthen the pillars of the temple of

uncertainty, and unseemly conflict, can pelled by his official duties to pass upon such an apprehension would be well justice , and raise its august dome still

only be avoided by the frank and cheer- great questions of constitutional law , and founded . But the movements of our higher in the skies.

ful recognition of the principle, by both upon the conflicting questions which body politic are oscillatory. When the

the State and Federal courts, that the disturb contending sovereignties, must politicalpendulum has reached the ex

The response to this toast was made

decisionsofeach involvingsimply the growgreater on account ofthesubjects | treme, the good common senseof the by W.H. Barnum,and was eloquent, ex

interpretation of the Constitutions and of his thought. American people, like the unerring law

baustive, and learned . He spokeof the

stututes of their respectivegovernments But thispre-eminenceof influence of of gravitation ,draws it backinthe op- sages of the barinthepalmy daysof

shall beaccepted as final
and conclusive whichI have spoken is also due in large posite direction . It is notthe first time Greece and Rome,compared them with

authority byallothercourts. The re- part to the character of themen who in American bistorythat the tendency bers of the bench and bar of thepresent

spective powersof the legislative depart- bave presided in theSupreme Court. lp to centralization of power in the United

ments of the State and Federal govern- that brigbt judicial galaxy that spans the States courts has been manifested.
day were equal in ability, learning, and

ments thus become the measure of the dome of English jurisprudence, all the In the caseto which I refer its mani- integrity to those of any age.

supreme judicial authority of each . luminaries ofwhich it is composed have festation was by the judicial, not the leg . Professor Swing, who is held in such

While we thus recognize the pre emi- not been fixed stars, shedding upon the islative power. It found expression in high esteem by the members of the bar,

nence of the federal judiciary as the beholder only a pure and benignant ra- the decision of the United States Su- was next called upon. He said he was

expositors of the powers conferred upon diance. Comets have not infrequently preme Court, delivered at Philadelphia unaccustomed to speak to so many legal

thenational government,and concede to appeared , creating apprehension, if not at the February term , 1794, in the case gentlemen, and felt more than ordinari.

it the right to construe and enforce the consternation, by their eccentric move- of Chisholm v. the State of Georgia. ly embarrassed. “ It is your custom ,"

limitations upon state authority imposed ments. Meteors have flashed , and as That case decided that a State was he said , " to invite one clergyman to

by the Federal Constitution ,wehave suddenly grown dim . Eminent judges amenable to the jurisdiction of that your banquets toenjoy the result of the

faintly brought into view the broad field have been found whose ermine has been court at the suitofa citizen of another comparison, andI suppose on the day of

of jurisprudence confided to the State sadly soiled by corruption . Some have State, and the decisionwas acquiesced judgment you will expect to become one

Judiciary. It is commensurate with the quickly succumbed to the seductions of in , and the centralizing tendency it em- of the Lord's little ones for having once

legislative power of the state. a licentious court,and have made them- bodied and expressed became a part of fed one of His children, and when he

It is true, then, that “ the true inter- selves the servile instrumentsof despot- the then governmental policy. But the was hungry having taken him in and

ests and thepermanent freedom ofthis ism: Some have forgottenthe legitimate pendulumhad reached theextremeof givenhim drink . It is very pleasant to

country require that the jurisprudence limits of their jurisdiction, and have its vibration in that direction, and the sit and see so many of you, gentlemen ,

of the individual States should be culti. substituted arbitrary will for the proper sober sense of the American people com here, and to hear the sentiments of to

vated, cherished and exalted ; and that exercise of judicial functions. These pelled the abandonment of that policy night in regard to the conception of the

the reputation and dignity of the State lapses from integrity may have been few and the introduction of the present con- principles of justice. But I comehere as

courts be sustained with becoming as compared with those who have re- stitutional limitations of such power, a representative ofthecloth , and I want

pride." mained faithful to their bigh trusts, but and in the year 1798 the SupremeCourt to say a wordor two regarding the two

Every member of the Bar has, and that they have sometimes occurred can unanimously determined that no juris professions. They are part of thesame

should feel, a personal interest in this not be denied. diction should be exercised by it in any profession , and both were concerned

matter. Our admission to, and right to Not so with that bright constellation case where a State was sued by a citizen about the ideas of justice. It ought to

practice in , the Federal courts was of judicialluminaries who have shoneup or citizens of another State. be a rule that a lawyer should be com

through the door of the State courts . We on the Bench ofthe SupremeCourt,-Jay, The disposition now manifested by pelled to go to church regularly to keep
all must have first entered there .

Rutledge , Ellsworth , all , Taney, I Congress to extend the jurisdiction ofl up with the discussions ofthe pulpit,

1
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and conversely a minister ought not to their brother lawyers in other countries, a personal interest in the young lawyer, the profession , he finds himself at once

be qualified to preach unless he had sat rarely seek to enforce such claims in and extend to him the hand of fellowship surrounded by other and opposing influ .
a year in tbe Supreme Court. The ten the tribunals before which they prac. and encouragement, is indeed fitting, for ences, "there are pitfalls at every step.”
dency of the two professionswasto grow tice .

hewho commences the practice ofthelaw Opporunity,apparent self-interest, thenarrow. Every man started out with a

Sir John Fortescue, writing in 1642, enters upon a course of study, to explore desire for victory, seem to press constant

determination to read widely, buthebe says : " There is scant'anyman foundin whose manypaths mustbe a contin- lyuponhim to swerve him from the line

gan to fall off rapidiy, like the traveler the realm skillfuland cunning in the law , uous labor. There is before him an in- of integrity or duty.

wbo, being lost, came across a wagon: except he be a gentleman borne,and finite field for research, and even at the In this positionweyoung lawyers are

track and followed it, expecting to reach
come of noble stock.” This accounts, in close ofan honored life he can only ex- met by the most delicate and difficult

town , but the road first led to a farm part, I suppose, for the high sense of pect to becomefamiliar with a portion questions, such as these : What is my

house , then to a pig-stye, finally changed honor among English lawyers about the of its truths. The lawyer must deem no duty to my client? What shouldbemy

into a squirrel-track, and then ran up a honorarium . I do not know that the law- labor too severe, if he hope for success, advice asa lawyer ? Is this profession

tree . Civilization was like the confluence
yers of our time are all gentle born, as for, while themany pages of legal learn . al? Is’this a fair use of legal process ?

of many rivers which descended from a Fortescuewould understand it; but the ing present a thousand lights to illumin- Will my duty to my client justify this

mountain, and floating on that wave was culture demanded of the professionin ate his path , they can afford no guidance course ? These questions meet us every

man .

Mr. R. E.WILLIAMS,of Bloomington ,fol. the raw material ; and I think on this each .
our day has a very mellowing effect upon unless personal application be made to day. They spring upon us by surprise.

Wemay soon form tolerably clearideas
lowed ,advocating the necessity of apure occasion wemay assume that by all ac That young lawyers reflect in their of duty and professional ethics in the

and honorable Bar. The Roman Bar was ceptedstandards a good lawyeris agen- characters, conduct and success the treat- abstract. Butthedifficulty ofdeterminone of the grandest that the world ever tleman .

ment they receive from the profession ing in practice the precise extent of a
saw , bu : when it grew corrupt the whole

Now, the habits of a gentleman are a and the courts is evident, for while the principle or the respective force of du

civil structure fell. Even though thelaws little - notmuch - expensive; and law- character of every man is to some extent ties still remains. These questionsmust

were notthe best,as long as they were yers are not, and ought notto be,money formed by circumstances, and success be met and answered . By the principles

honorablyand impartially administered grabbers ; and when they need alittle may dependupon those influences which thus derivedwe will form our profession

and honest Bar always furnished mate money the modesty and delicacy with surronnd him , it is especially true of the al character and direct our profession

their necessities lawyer. al conduct. For the solution of such

rials fora good judiciary. No dishonest gives great force to the sentiment I am The history of the Bench and Bar questions we must look to the pro

or corruptman could ever be selected responding to,his solvit, qui solvitci?s, shows that there is in the practice of the fession itself. As we have identified

for a judge. The law should be like the
It does not follow, because a lawyer's law a silent influence which begets a fra- ourselves with it we naturally adopt its

shadow of arock in a dry land, which service is not to be measured by a mon- ternal feeling, and fills each with a de- standard. The conduct of its menbers to
would be a refuge.

ey standard, that therefore he is to ig . sire to help and sustain the others; as a ward ourselves and the solution which

E. W.PATTERON,of the St. Louis Bar, nore the duty to see to it that his client result of this we havea stronger bond of they have given by their acts to similar

and member of the Bar Association , fol. is duly grateful. I have nooccasionto union cementing us togetber, andmore questions are ourprecedents andexam

lowed. The legal profession , he said, give these wary old lawyers any advice professional etiquette than is usually ob- ples,and according to the principles

bad been maligned more,perhaps,than on that subject. But there are waysof served in other walksoflife. When we which appear to actuate and control

any other profession. Therenever was giving impulse to the dullest brain . consider the effect that tbis musthave their conduct toward ourselves, will we

thought he could throw a slur onthe to conveyasuggestionnowand then to
a man who knew somuch but that he Even the old English lawyers contrived upon one comingearly under its influ- direct our conduct towardstheiu,towards

ence, we see to what extent young law- each other, and towards those that fol
legal profession . There was no profes

a client whose sense of gratitude was not yers must reflect in their lives the treat- low 118 . Consciously or unconsciously

sion where the tendency was so much well cultivated . In the time of Georgement they receive from the courts and they will mold our professional charac

toward honesty as in the legal profes- III. a troublesome case was laid before the profession. In no way can the in- ter and conduct, anil these in turn will

sion, nor anyin whichthere was less Sergeant Hill. The fee noted on the fluence of either the bench or thebarbe direct and influence our success. In our

jealousy. When the millennium came
back of it was only a guinea. The Sar so strongly and surely felt as it is in the character, conduct, and success will be

there would be no need of ministers, geant returned the case with a brief note characters of those they are to so great reflected their lessons, their examples,

nor doctors, but as long as order was lihat " he saw more difficulty in the case

heaven's first law there would be hun. than under all the circumstances he
an extent forming. their encouragement, their conduct to

dreds of lawyers needed to practice their could well solve."
Weappreciate that no forbearance by ward us in the varying duties of the

And when the the courts ,nor assistance from the old profession , their influence upon us as
profession.

case was returned to the Sergeant with er practitioners at the Bar, can make a students, as advesaries, or as inembers of

The Hon. John M. Scott, Chief Justice two guineas noted on the back of it, he suucessful lawyer. That can only be a common profession .

of the Supreme Court of Illinois, hon- sentan answer that he saw nothing in the result of personal and diligent ef There is an unwritten law of profes

ored the Association by his presence , the case to induce him to change his fort. I need not refer you to the com- sional honor and professional ethics,
mind

mencement of your professional lives. which is as much the heritage of the
and being called upon , was received with

In the view , then , I take of the senti . True it is , we have helps and aids profession as the common law itself.

repeated rounds of applause. After a ment, Isuggest to all the learned law that many of you knew not of; still the It has made that profession honoredand

few preliminary remarks, he said : yers to put it as a motto at the head fear that a wrong step mightbe taken honorable in the past . It has not been

It is my duty andmy pleasure to hear of the bills theysend out for collection . must have been the same with you as preserved in books, but has been trans

speeches from members of the Bar, but what I mean just now by learned law with us . Then yon appreciated the mitted through the lives and characters
not to make them , but as I am on the yers — circumspice, Mr. President - is kindness of the courts and the encour- of the members of the profession . From

floor now I join most heartily in the ex
those who have forgotten the Latin they agement of the profession.

that source onlycan we acquire a knowl

pressions that have been made with re
used to read . And the vulgar lawyers , Should ask those to-night who have edge of it. And only so far aswe find it

gard to the very greatinfluence of the if any there be, whose ill-fortune it is gained the greatest eminence upon the , exemplified can we be guided by it, and

Bar upon the interests of society . In- never to haveread, and therefore never bench or atthe bar what first gave them preserve it in our character and con

deed , that subject cannot bemagnified to have forgotten , the language which that honorable ambition, withoutwhich |duct.

beyond its true merits. It has its influ . Tully spoke- let them put as a motto at they could not haveattained theposition The legal profession has always been

ence in many and varied directions,and, the head of their bills the words trans they now occupy, the answer of not a characterized by a liberal and generous

silent though it is,itisponethe lesslated intotheirvernacular — 50 percent. few would be that the example of men spirit towards its younger members. It

powerful and effective now than before. off for cash . in the professionfirst demonstrated to springs from a feeling of a common pur

It exists to a much greater extent than To makea further response Mr. R. BID - them whatmeasure of success was possi: suit, andfinds expressioninwords and

the people are aware. Thejudicialopin- DLE ROBERTSwas called on, and hereplied Gentlemen,if, in the
professionof the kindness. Theinfluenceoftheseacts

ble of attainment. Mr. President and acts of advice , of encouragement,and of

ionsthatare delivered by thejudges, by a very happy and humerous speech. law,honor, integrity ,and true manhood upon thesuccess ofthe young lawyer

and become the rules that govern our He proposed to translate the maxim by are found, it is due more than anything cannot be overestimated . They arouse

great commercial transactions and all the injunction, “ Pay, twice, and that else to the influence the profession exerts a new ambition, they smooth therough

the relations of life, are often in a meas- quickly ." He closed by an earnest ap

paths, and create a new and deeper inter
ure the direct productoftheBar . The peal to the profession not to consider the upon the younglawyer,

line of thoughtof those opinionsis pursuit ofwealth as the only object, and tosay,in behalf ofthose for whomIam is

, I believe,sir, in a great degree an out

And, in conclusion, I feel authorized est in the profession. This Association

are often entitled to the credit of the so little to be sought; chat judicial stasional life at this bar, that we are in- night the young lawyers,and its best re

lawyerswho argue the cases, and who make the upper stations so narrowand called upon to respond,and who with growth ofthissamespirit. Its bestfruits

me have but lately commenced profes will be gathered by those who are to

opinion rather than the judge in whose tions would be declined because they debted to those who' here occupy the sults wil be realized when they, how

pame it is delivered . It is in that way would not pay .

that you have influence upon society bench , and to those who have long filled ever unworthily, shall represent the pro

and all that affects its most important Col. U.S. COOPER also responded to honored positions at this bar, for the ex. fession and the courts. and shall illus

interests. I did not intend even to say the same toast in a brilliantspeech. cellent examples you have given . You trate in their character, conduct and

this much . I desire now to express the In reply to a call from Col. Cooper, have shown to what splendid success in success, its healthful influence.

great gratification and pleasure I have Gen. Stiles made a few remarks on the tense application, guided by the highest
This concluded the regular toasts. Mr.

experienced in meeting with somany standing of the legal profession in his honor, may lead ; we have your exam

members of the Chicago Bar Associa- usual happy vein , and resigned in favor ples before us , suggesting the possibili- DEXTER, in answer to repeated calls,

tion , for whom I entertain the highest of another gentleman, who declined to ties of the future, and when to this we came forward and kept the party in a

make himself heard .
respect .

add the kindly treatment we have al- roar of laughter for about five minutes

ways received at your hands, I am sure Mr. HERVEY was then called for but de

"Our Clients."
' Young Lawyers."

I but express the purpose of everyyoung

The next toast was “ OUR CLIENTS .-- Bis The next toast was :
lawyer when I say that it shall be our clined to respond. The association ad

solvit qui cito solvit.” Thefirst response their characters,conduct,andsuccessthe on a profession that you have doneso The best oforder prevailed during the
YOUNG LAWYERS — They will reflect in great ambition to bring no reproach up- journed at one o'clock in the morning.

was by D. L. BHOREY, as follows :
treatment they receive from the profes- much to honor. And when you shall

entire evening

An advocate who has good causes and sion and the courts. retire with many rewards to enjoy that

respectable clients, says Quinctilliam,

need not fear ingratitude.

It was responded to by Arthur J. CA- repose which a well-spent life so richly

deserves, thatwe may fill the places of
Ex-CHIEF JUSTICE Caton took the great

Under the Roman law - as it still is ron, as follows :
trust'as faithfully as you have done, siall est interest in the inter-State rifle match

under the English law-the honorarium MR. PRESIDENT AND GENTLEMEN :—That be our constant effort.
which took place upon the range of the

was the reward which the client gave in the older lawyers are exceedingly con

gratitude for the service rendered , for siderate of the youngermembers of the toast, was Mr. J. J. HERRICK, who spoke Although the weather was inclement

The next speaker, in reply to thesame Chicago rifle club on Wednesday last .

no English or Roman law has ever given profession, there could be no greater

to an advocate a right to enforce his proof than you have given to- night. as follows :
and rainy , the judge remained upon the

claim for legal service. Thatwe should be represented at a meet When the young lawyer fresh from his
range the whole day.

It is not certain that, for the honor of ing like this, composed of the leading bocks assumes the duties of his profes

the profession, we have a better rule in members of this Bar, the Judges of the sion , it is , as a rule, with honest and

the United States, where the law affects State and Federal Courts, and embracing worthy purposes . The tendency of the DEATH OF O. H. MORRISON . - O . H.Mor

to measure a lawyer's invaluablelegal among its numbers men with national study ofthelaw asa theory is to strength - rison, of the firm of W. H. & 0 . H. Mor

service as accurately as it measures the reputations, is a compliment that we as en these purposes, to develop the bet

value of a bottle of wine. young lawyers appreciate .

ter part of hisnature, and to arm him rison, of Washington, D. C., the publish

Nevertheless, the American lawyers, That the older and more prominent with the best principles of action. When, ers of Wallace's reports, died on Friday

animated by a feeling that has governed members oftheprofession should take | however, he entersupon the practice of of last week.
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TRICT AND NOT ENTERED.

pointed . The State courtdecreed that the plain : master. Upon the coming in of his re- for “ exemption .” In the old act the Amundson residing in the city , and Pe.

after the appointment of the , O.S. DIST. COURT, N. D. OF ILL.

but denied any knowledge of the rights as the assignees were concerned , was to JOHNSON et al. v. The City of Chicago et al.

of the railroad company, and averred transfer the custody of the property from

BATURDAY, JANUARY 8, 1876. that they purchased them from Farwell Long and Watson to the receivers. In
THE CITY'S RIGHT TO TAX VESSEL PROP

in good faith , believing that he had the this case the transfer was not voluntary,
ERTY .

right to make the transfer. but in pursuance of a decreerenderedby inquestion is not a duty of tonnage”within
1. TONNAGE - DUTY OF TONNAGE —That the tax

Subsequently, on the 27th of June , a court of competent jurisdiction , with the meaning of thethird clause of section 10of

The Courts. 1872, they filed an amendment to their the assent of the assignees. Under such the first article of the U. 8. Constitution .

answer,setting up thebankruptcy ofthe circumstances it is not easy to seehow thatthe tax is assessed in the name of the vessel

railroad company, and the assignment the assigneescan proceedfurther against and not in the nameof the owner, under the cir

UNITED STATES SUPREME COURT. to the assignees, and concluding as fol- the parties who have only obeyed the cumstances in this case overruled.

OCTOBER TERM , 1875.
lows: “ Wherefore these respondents commands of the court. Clearly their

LONG et al. v. CONVERSE et al.

submit that the said petitioners had not, remedy,if they have any,is againstthe admiralty in suchcases stated.TED.LEGAL NEWS.

at the date of the filing of said petition, property in the hands of the receivers.
Opinion of the court by BLODGETT ,J.

In error to the Supreme Judicial Court of Mass. if they ever had, any rightgto the pos . The second section of the act of 1867 Hollen and the City ofChicago forposThis is a libel against George Von

WHEN A WRIT OF ERROR LIES FROM U. s. session ofanyof the property of thesaid (14 Stat. 485 ), which wasinforce when session of the schooner North Cape.
SUPREME COURT TO STATE COURT. Boston, Hartford and Erie Railroad this writoferror was brought,and which Theadmitted facts are that said schoon

ofa railroad company,appointed by a state court, sessionof thecouponsinsaid petition revisedstatutes( Sec .709 ), differs only ownedbythelibelants,JacobJohnson,

In thiscase a contest arose between a receiver Company, and particularly to the pos- has been substantially re-enacted in the

er was , on the 1st day of May, 1874,

and the plaintiffs in error, for the possession of alleged to be the property of thesaid fromthe25thsectionof the judiciary Spier Amundson, and Nels Peterson

held and claimed astheir own. Before the con companyand in the possession of these act of 1789,sofaras theprovisionnow Johnson owning one-half,and theothers

test, the railroad company bad been adjudged a respondents." underconsideration is concerned , in the each a quarter” interest — Johnson and
bankrupt in the same state and assignees ap.

The cause was referred to a special substitution of the word “ immunity '

error
pons to the receiver. The assignees in bank: port exceptions were filed, and at the words were “title,right, privilege,for registered , enrolled, and licensed underLake View. Said vessel was

ruplcy consented to this decree.
writ of error was brought to reverse this decree, | April term , 1872,an entry was made on exemption ; " in the last, " title, right, the laws ofthe United States in theoffice

and thecourt held that this isnot a casewhere the docket ofthe court,asfollows: privilege, or immunity.” This does not of the Collector ofthe Port ofChicagoin
any right, title, privilege. or immunity is claimed “ Plaintiff's exceptions sustained. De- materially affect the rights of the parties
underany statule oftheUnitedStates, within the

meaning of section 709 of the U. S.Rev. Statutes,"
cree for thereceivers upon the evidence in the present case. The words when the nameofJohnson at owner, andwas

and dismissed thecase for want ofjurisdiction.- reported.” Thecause wasthen contin usedin this connection , and applied to engaged at andsince that time in the

. ued. On the28thofAugust ,1872,the thecircumstances of this case, have sub blewatersof the United States between

Opinion by Waite, C. J. assignees in bankruptcy filed in the cause stantially the same meaning.
On the 20ih of July , 1870, a bill was a paper addressed to the court, in which The construction of this provision in theport of Chicago and ports ofother

filed in the Supreme Judicial Court of they represented that, “ having read * the act of 1789 ,came beforethiscourt States, being a vessel ofover20 tonsbur.

Massachusetts for the foreclosure of a
the
proposed decree of this court for consideration as early as 1809, in the then . Betweenthe1st of May and the

mortgage executed by the Boston , Hart. against George W. Long and John C. case of Owing's Lessee v . Norwood, 5 1st of July, in the year 1874, said vessel

ford and ErieRailroadCompany , to se- Watson ,ordering them to surrender and Cranch, 344. Thatwasan action of eject ofChicago at the valuation of$ 7000; said

was assessed by the assessor of the city

cure the payment of certain bonds. The deliver up to the receivers the coupons ment in a state court. The defendant,

bill prayed a saleof themortgaged pro- ofthe bondsof the city of Providence beingin possession, set up an outstandº assessment being entered on theassess

perty and the appointment of receivers described in the petition against them , ing title in a third person undera treaty .
ment-book in the following form :

Henry N. Farwell was named as one of we doassent to said decree andtothe Thewrit of error fromthiscourt was sonal property of theSouth Division of
" A complete list of all the taxable per

thedefendants,hebeingone ofthe delivery of the couponstothe receivers, dismissed for want ofjurisdiction. In thecity ofChicago, I11.,according to the

trustees under the mortgage, and also as therein ordered.” the progress of the argument Chief Jus.
one of the directors of tbe company. Afterwards, on the 5th ofMay, 1873, a tice Marshall used this language :

assessment-roll, as returned or revised

Process was served upon him July 21, decree in form was entered by the court, “ Whenever a right grows out of, or is bythe Board of Assessors for the year
1874."

1870.
in which it was “ found as a matter of protected by a treaty, it is sanctioned

On the 2d of August, 1870 , an order fact, and further ordered , adjudged and against all the laws and decisions of the LIST OF VESSELS REGISTERED IN THIS DIS

was made appointing receivers, with decreed, that the respondents, George states, and whoever may have this right ,

authority to take possession of all the w . Long and John C. Watson, took the it is to be protected. But if the person's Nameof Vessel. Nameof Oroner . Valuation . Tax.

property oftherailroad company, includ . interest couponssought in this petition title is not affected by the treaty , if he
North Cape ....../ Jacob Johnson. $ 7,000

ing all moneys, credits, choses in action, to be recovered of them , to -wit, etc., claims nothing under a treaty , his title

evidences of debt, books, papers, and under circumstanceswhich preclude said can not be protected by a treaty. If By an ordinance duly passed by the

vouchers. Long and Watson from claiming the right Scarth or his heirs had claimed it would Common Council of the city ofChicago on

On the 1st of March , 1871 , the railroad of holders for value in good faith, and have been a case arising under a treaty . the 9th day of November, 1874, a tax of18

company was adjudged a bankrupt by that, as against the petitioners in said But neither the title of Scarth nor ofany mills on the dollar was levied and assess

the District Court of the United States petition,said Long and Watson required person claiming under him can be affected for the fiscal year 1874, on all real and

for the District of Massachusetts, and on no better_title to said coupons than ed by the decision of this case.” In personal property in said city at the val .

the 18th of the same month an assign- Henry N. Farwell himself had, and that Montgomery v . Hernandez, 12 Wheat, uation thereof shown by the assessment

ment of its property , according to the said Farwell had no right or title to the 129, a suit was brought in a state court for that yearasmade by thecity assessor.

provisions of the bankrupt act, was same, and that the right to the possession by parties beneficially interested in a And on the 9th day ofDecember,1874,a

made to Charles S. Bradley, Charles L. of, and the title to said coupons are now bond given to the United States by a warrant was issued to George Von Hol

Chapman, and George M. Barnard, as in the petitioners, * notwith. marshall to secure the faithful perfor. len, collector of said city, authorizing

assignees. This assignment was made standing the amended answer of said mance of his official duties. The suit and directing him to collect said tax.

to include all the property of which the defendants and thealleged adjudication, was in the names of the beneficiaries and The warrant was in the same form as the

company was possessed on the 21st of in bankruptcy and subsequent assign not in that of the United States for their assessment as far as regards the descrip

October, 1870. ment made therein ." Thereupon , it use. It was insisted that their could be tion of the schooner, and name of owner

On the 20th of September, 1871, the was further decreed that the receivers no recovery, because the action should and her valuation, with an additional

receivers of the railroad company filed recover ofLong and Watson the money bave been prosecuted in the name of the column in which the tax was carried out

in the supreme judicial court their pe- which it appeared they had collected United States, and this was assigned for and fixed at $ 126 , which is 18 mills on

tition against George W. Long and John during the pendency of the suit from error in this court. But it was said “ the her valuation. The warrant was in the

C. Watson, alleging, in substance, that the city ofProvidence, upon the coupons plaintiff in error did not and could not usual form and directed the collector to

when the order appointing them receiv . received by them from Farwell. claim any right, title, privilege, or ex. collect the taxes assessed from the per

ers was made, Farwell had in his posses To reverse this decree the presentwrit emption by or under the marshall's bond sons and property against whom the

sion , as one of the officers of the railroad of error has been prosecuted . or any act ofCongress giving authority samewas assessed . This tax remaining

company , certain coupons of bonds of Our jurisdiction in this case depends to sue the obligors for å breach of the unpaid, the collector, on the 13th of Sep

the Hartford, Providence and Fishkill upon the effect to be given to thatpro . condition," and that tne court had notember, 1875, levied upon and took pos
Railroad Company, and of bonds of the vision of the judiciary act ( Rev. Stat., jurisdiction of the case on that ground. session of said schooner under the as

city of Providence , which were the pro 709 ) which authorizes this court to re ' Again, the same question was presented sumed authority of his said warrant,and

perty of the Boston , Hartford and Erie examine the decisions of the highest and elaborately argued in Henderson v. held the same by virtue of said levy at

Railroad Company, and which , by the court ofa state in certain cases, "where Tenessee, 10 How . 311, decided in 1850. the time of the filing of the libel in this

decree, he was ordered to deliver to any title, right, privilege or immunity is That also was an action of ejectment in case. It is also admitted that the prac
them ; that the railroad company had no claimed under ” any statute of the Uni- a state court, in which the defendant tice of the city assessor in making assess .

right to sell or transfer the coupons or ted States. set up an outstanding title in a third ments upon vessel property hasbeen and

put them in circulation ; that he had no Long and Watson did not claim under person, underan Indian treaty, and there is to assess the same to the owner or

right to'the coupons or their possession ; the assignees in bankruptcy. They set too, the writ was dismissed . In deliver- owners with their other personal prop

that notwithstanding this be had , sub- up the title of the assignees, not to pro- ing theopinion of the court, Chief Jus- erty when the owners list or return the

sequent to their appointment as receivers tect their own , but to defeat that of the tice Taney said : “ It is true, the title set same to the assessor, but when the own.

transferred to Long and Watson five receivers. They claimed adversely to up in this case was claimed under a trea- ers fail to return or list their vessel prop

hundred of the coupons of the bonds of both the receivers and assignees. They ty . But to give jurisdiction to this court erty, the vessel is assessed by name in

the city of Providence ; and that Long did not even allege that the assignees the party must claim the right for him the name of herowner as appears by the

and Watson, at the time, had full know had ever attempted to assert title. The self,and not for a third person in whose register in the office of the United States

ledge of the rights of the railroad com contest was one originally for the pos. title he has nointerest. * The collector of customs of the port of Chi

pany, and that Farwell had no power or session of certain papers. The decree heirs of Miller appear to have no in - cago.

authority to make the transfer. for money was given , because, pending terest in this suit, nor can their rights be It is claimed by the libelants that the

Tbe petitioners asked that Long and thesuit, the papers sought for bad been affected by the decision. The judgment levy upon this vessel was void .

Watson might be ordered to deliver the exchanged for money, and the receivers in this case is no obstacle to their asser First— Because this is a “ duty of ton

coupons to them , and restrained from were willing to acceptthe exchange. In tion of their title in another suit brought nage, " within the meaning of the third

collecting themoney due thereon . the absence of the assignees from the by themselves or any person claiming a clause of sec. 10 of the firs article of the

Long and Watson answered the peti- case , the decree could have no effect | legal title under them .” To the same Constitution of the United States.

tion , denying that Farwell , at the time upon their title to the coupons or mo effect are Hale v. Gaines, 22 How ., 149, Second - Becausesaid assessment and

of the appointment ofthe receivers, held ney . If, when the demand was made 160, and Verden v. Coleman ,1 Black , 472 warrant for the collection of said tax are

the coupons in trust for the railroad upon Long and Watson by the receivers, This must be considered as settling the void , for the reason that theassessment

company, and averring that he held they had surrendered the coupons, that law in this class of cases. And it seems is against the vessel itself by name, and

them as collateral security for a debt surrender would have been a complete to be decisive of this case. Long and the warrant runs against the vessel and

1
owing to him by the Hartford, Provi- defense to a future action by the assign- Watson claim no title, right, privilege or not against the owner.

dence , and Fishkill Railroad Company. ees, inasmuch as they had not before immunity under the bankrupt law . On the part of the respondents, Von

Having no knowledge whether the Bos that time asserted their claim , either by Their obligation to account for the coup- Hollen and the City of Chicago, it is

ton, Hartford and Erie Railroad Comº demand or notice. The title of the as ons in their hand is not discharged by urged, by way of demurrer to the libel,

pany had authority to sell the coupons signees to the property would not have the law . The title of the assignees can that a court of admiralty has no jurisdic

or put them in circulation , they left the been defeated by the transfer. What: not be affected by the decree except tion in the case made by the libel and

petitioners to make such proof of that ever rights they had against Long and through their consent. It follows, there facts in this case, and that the only rem

fact as they might deem material. They Watson could be enforced by an appro- fore, that tisis case must be dismissed for edy is to be found in the courts of law.

admitted the transfer to them by Farwell | priate proceeding against the receivers. want of jurisdiction . I do not find that this precise question
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owner.

ofjurisdiction bas ever been raised and This tax does not purport to be levied fair cash value thereof. ( Rev. Stat., Chap' This may have been , and, for aught

passed upon by the courts of this coun upon this vessel according to her ton . 120, Sec. 24 ; Rev. Stat. , Chap. 24, Secs. that appears in this case, was, the only

try or England. At least, neither my nage, but according to her valuation as 249, 251, 252, and 253.) The twenty.fifth property for which Jacob Johnson was

own examination nor the industry of property. It is a tax upon this ship as section of Chapter 120 prescribed the taxed in the year 1874.If his property

counsel has discovered any direct au partofihe taxable property of the city form of the schedule, and required, was valued too high , or if he was taxed

thority bearing upon the question. Up- of Chicago, she being owned and regis. among other things, that it should dis- as sole owner ofa piece of property when

on general principles,however, I am of tered here. This tax is not like a ton- tinctly set forth in the seventeenth item he was only part owner, the law provides

opinion that admiralty has jurisdiction nage tax,imposed upon the ship as such , every steamboat, sailing vessel, wharf a way in which he could by attending to

in a case of unlawful seizure of mari- for the privilege of trading or taking boat, barge, or other water craft," etc. it in apt time have had the assessment

time property for taxes or duties. Kent shelter in this port, but treats the ship And by the thirteen :h section of the same corrected; but it does not lie in his

says : “ Admiralty possesses authority to as property subject to a tax in this city . chapterit was provided that“ All persons, mouth , after neglecting his duty io re.

decree restitution of a ship unlawfully The question of the liability of prop . companies, and corporations in this State gard to listing his property, and after al

withheld by a wrong done from the erty in boats and vessels to be taxed by owning steamboats, sailing vessels,wharf lowing the time to pass within which the

In cases of illegal capture, bot- the State authorities , on valuation , as boats, barges, and other sailing craft, shall assessment, as made by he assessor,

tomry, salvage, and marine torts, the other property of the State is taxed, has be required to list the same for assess. stood open for correction, to object to the
admiralty courts in this country in been frequently discussed by the Su ment and taxation in the county, town, assessment in these particulars, when it
quire into and decide on the rights and preme Court of the United States, and city , village, or district in wäich the was his obvious duty to have made it

titles involved in the controversy." 1 ihe power uniformly conceded . same may belong or be enrolled, regis right in the first instance or had it cor

Kent , 371. And the student of this In the Passenger cases, 7 How ., 402, tered, or licensed, or kept when not en- rected in proper time,

branch of the law well knows that the the court said : " A State cannot regu- rolled, registered, or licensed." The policy of our law is that all prop

tendency has been to enlarge the spbere late foreign commerce, but it may do Ilere is a plain and palpable duty im- erty sball bear its equal share of the bur

of admiralty jurisdiction rather than to many things which more or less affect posed by law upon the ownerof yessel dens of the State and city government.

restrict it since Chancellor Kent's time. it. It may tax a ship or other vessel property. It was admitted on the hear. A court ofadmiralty is essentially a court

" Admiralty has jurisdiction of all torts used in commerce, the same as other ing that, between the 1st of May and 1st of equity, and unless the libelant shows

upon and injuries to maritime property property owned by its citizens.” So in of July, 1874 ,a motionwas sent to, or that some plain legal or equitable right

committed on navigable waters, when iheState tonnage cases, 12 Wallace, 212, served upon,theowners of allvessels, has been violated , or is in danger of be

actions of trespass as in the case would the court said : “ But ships and vessels as shown by the register of the port , re. ing violated , relief will not be given in

be if committed upon land in other owned by individuals, and belonging to quiring them to list their property as this court . This vessel was subject to

classes of property .” 23 How ., 213; 5 the commercial marine, are regarded as required by law. It is not contended taxation by the city of Chicago . Sbe

How., 464. So, too, Mr. Justice Story the private property of their owners , that the interest of these libelants, or was registered in the name of Jacob

enumerates the following classes of cases and not as the instruments or means of either of them , was scheduled in any list Johnson , who was a resident of this city .

as unquestionably falling within the ju- the Federal government, and as such , of taxable property returned by them or He must, for the purposes of taxation,

risdiction of the admiralty courts, viz.: when viewed asproperty ,they are plain either of them to the assessor. In fact, be presumed to be the sole owner. It

" Assault or otherpersonal injuries, col- ly within the taxing power of the States, it is admitted that the only tax assessed is possiblethat if Johnson bad , while

lision , spoilation and damage (as they as they are not withdrawn from the op- upon or against this property is the one the assessment was subject to correc

are technically called ) , such as illegal eration of that power by any express or now in question . Undoubtedly this ves. tion, appeared before the proper tribu

seizures, or depredations on property ; implied prohibition contained in the sel , being personal property , should be nal and shown that he was only half

illegal dispossession , or withholding from Federal Constittution. Argument, there- taxed against some owner. The general owner, and asked to have the assessment

the owner of ships, commonly called fore, to show that they may be taxed as theory of our law does not allow of the corrected in that particular, it might have

possessory suits; cases of seizure under other property belonging to the citizens assessment of the tax on personal prop: been done. But he failed to do this,and

municipal authority for supposed breach of the State is hardly recessary, as the erty as an independent res or thing, as it there is enough, as I think, upon theface

es of revenue or other prohibitory laws ; opposite theory is indefensible in prin. may be assessed on real estate under of the assessment and warrant and upon

and cases of salvage.” 3Story's Com .on ciple,contrarytothegenera’ly received certain circumstances, -although there theadmitted facts, toshowthat the tax

Const., 527 ; Conkling's Ad ., 21. In the opinion, and is wholly unsupported by are some features of our later revenue was properly assessed.

case ofthe schooner Tilton, 5 Mason, 465, any judicial determination. Direct ad- laws which seem to point to the idea It may be said that Peterson , one of

it was said by the same learned author: judication to support that proposition is that the legislature intended, even in the libelants, and owner of a quarter in

ity : “ Suits in admiralty touching prop- not to be found in the reported decisions regard to some classes of personal prop, terest in the property ,did not reside in

erty in ships, are either petitory suits, of this court,but there are several cases erty, like bank shares, capital stock, and thecity ofChicago, but resided at Lake

in which the mere title to the property which concede that such a tax , if levied vessel property, totax the thing itself View, and , therefore, his interest could

is litigatedand soughtto be enforced, or by a State, would be legal, and no doubt without regard to any personal liability oniy be taxed where he resided. My

they are possessory suits, to restore the is entertained that the concession is of an owner. But, notwithstanding these answer to that is, that Johnson appear

owner to the possession.” The same properly made . incongruities, the general principle run - ed to be the sole owner of record, and

point was held by the same learned “ Taxes levied by a State upon ships ning through our law , as it now stands oficers charged with the assessment and

judge in DeLoris v. Boit, 2d Gallison , and vessels owned by the citizens of the and stood at the time the tax was levied , collection of taxes are not required to

398. And it is a fundamental principle State as property, based on a valuation of required the owner of vesselproperty to look into the secret ownership of per

that admiralty has jurisdiction of petit- the sameas property, are not within the list it as personal property fortaxation sonal property. They do their duty

ory andpossessory actions to recover prohibition ofthe Constitution , but it is whereit was subject to taxation ,either when they assess thepropertyagainst

ships when replevin would lie at com- equally clear and undeniable that taxes by virtue of his residence or the enroll . the apparent owners, as shown by pos

mon law. Benedict's Admiralty, 165 , levied by a State upon ships and vessels ment and registration of the property. session or munimentof title . Take, for

sec. 275. as instruments of commerce andnaviga. It is not necessary that I should decide instance, a large wbolesale or manufac.

Concluding, then, that this is a proper tion are within that clause of the instru- what would be the duty of the owner of turing firm in this city. There may be

casefor admiralty jurisdiction, the ques. ment which prohibits the States from a vessel residing at one place when his silentpartners residing elsewhere, who

tion is , Does the case made entitle the levying any duty of tonnage without the vessel is enrolled or registered in an; have an interest in the goods, but the

libelants to the relief prayed, or to any consent of Congress ; and it makes no other tax-district, as it is not claimed property is here, the firm , as a business

relief in the premises?The first point difference whether the ships orvessels that these owners, or either of them , entity, is here,and this,therefore, should

made by thelibelants is, that the tax in taxed belong to thecitizen oftheState were taxed elsewhere for this vessel, and be, and, under the law , is the place of

question is a “ dutyoftonnage ” laid spe . which levies the tax or the citizens of it is admitted that two of the owners, taxation .

cifically upon this vessel by the city of another State, as the prohibition is gen- representing three fourths of the prop; I come, then , to the conclusion that

Chicago, and as such void , because not eral, withdrawing altogether fro :nthe erty, resided in Chicago, and the vessel the tax complained of in this case is not

laid with the assent of Congress. What States the power to lay any duty ofton- was registered or enrolled as owned by a “ duty of tondage,” and that the war

is the “ duty of tonnage meant to be nage underany circumstances, without libelant, Jacob Johnson. Here it is ad- rant under which this vessel is seized

prohibited by the Constitution of the the consent of Congress.
mitted that the owners of this property and held is so far good as to amount to

United States ? It is a well-known his " Annual taxes upon property in ships made no returns of it to the assessor, a justification in this court ofthe seizure

torical fact thai nearly all European and vessels are continually laid , and and the assessor assessed it in the form complained of. I do not say that it

States and divers free ci jes and ports their validity was neverdoubted or call. and manner I have indicated. The as would be a justification in acourt of law ,

were in thehabit of levyingatax upon ed in question , but if the States, without sessment and warrant show thenameof for that question is not beforeme ; but

all vessels entering their ports in pro- the consent of Congress, tax ships or the vessel and the name of her regis- a court of admiralty, like a court of

portion to their tonnage. And this was vessels as instruments of commerce, by tered owner, her valuation, and the tax ; equity, looks into the substantial merits

what was known to ihe maritime and a tonnage duty, or indirectly, by impos- nor does it appear that Johnson or either ofthe controversy, and I find this prop

commercial world at the time of the ing the tax upon the master or crew . of the other libelants made any return erty subject to assessment in the city.

adoption of the Constitution as tonnage. they assume a jurisdiction which they of other personal property . The posi- That it was in form so assessed, and a

tax, or duty of tonnage. The intention do not possess, asevery such act falls di- tion is , that this is a tax against the ves : warrant issued to the collector for the

ofthe framers of the Constitution was rectly within the prohibition of the Con- sel, as such by her name-- an assessment collection of the tax , and no reason is

not only to inakecommerce free between stitution , and warrant in rem, so to speak-instead shown or made to appear why the tax

the States, but to probibit the States " Prior to the adoption of the Consti . of an assessment against her owners. should not be paid . " If the property is

from in any manner, of their own will tution the States attempted to regulate
But I differ with the proctors for libel. taxed in the name of one owner instead

orcaprice, interfering with foreign com - commerce, and they also levied duties ants as to the construction and effect to of three, it is owing to thenegligence of
merce. A tonnage-tax is defined to be on imports and exports,anddutiesof be given this assessment and warrant, those owners in not returning their

a duty levied on a vessel according to tonnage, and it was the embarrassment True the owners might have returned schedules, or calling for a correction of

the tonnage or capacity , without refer. growing out of such regulations and con- their interest in this vessel in their list the books after the assessment

ence to where her owner resides. It is flicting obligations which mainly led to of personal property, and if they had made.

a tax upon the boat as an instrument of the abandonment of the Confederation done so it should and would have gone The libel will , therefore, be dismissed

navigation,and not a tax upon the prop- and to the more perfect union under the into theirpersonal property assessment ; with costs.

erty of a citizen ofthe State.” The duty present Constitution.”
but they neglected to do this, and left

of tonnage which the Constitution of In the light of these authorities I there theassessor tosearch out this property , We are indebted to JOSIAH H. BISSELL ,

the United States probibited the States for conclude that ihistaxis not a “ duty fix its ownership, and assess its valueas official reporter of this district, for the
from levying is any duty or tax on a of tonnage."

best he could . The assessor has made

ship, as such, without regard to the resi I coine now for a moment to consider an assessment in which the name of the following opinion :

dence ofher owner, whether it be a fix the second objection to this seizure on owner, the description of the property , U. S. CIR . COURT, S. D. OF OHIO .

ed sum upon its whole tonnage or a the ground that this assessment and and its valuation, all appear,
What

sum to be ascertained by comparing the warrant are against the ship and not more is requisite ? and what else could

OCTOBER TERM, 1875.

amount of tonnage with the rate of duty . against the owner, and for that reason the assessor have done under the cir- JOHN W. ANDREWS, Exr., v. John W. GARRETT,
survivor, et al.

When a ship, as an instrument of com void . It was concluded on the hearing cumstances ? The warrant, like the as

inerce, is required to pay a duty as a con that ships and vessels are personal pro- sessment, shows the name of the owner,

dition to her being allowed to enteror perty, and such all the authorities define the description of the property, its value, 1. A suit commenced and actually tried in a

depart from a port , or load or unload a them to be. The law in this State in and the amount of the tax . ' I know of State court before the passage of the act of Con.

cargo, either upon her tonnage,her prop- force at the time this assessment was no other legal requisites for a tax war

gress of March 3, 1875. but in which a new trial

had been granted ,and which was pending after

erty,oras a licensetoherofficers or made require the ownersof allpersonal rant ; nor does itmake anydifference, the passage of the said act,may be renoved from
Gibbons v . Ogden, 9Wheat., 1 ; property to return each year tothe inmy estimation , that the descriptionof such state court to the CircuitCourt of the United

The Passenger Cases, 7 How , 459 ; | assessor a schedule or list of all their the property is in the first column to the
2. The condition of the cuit, or the time it has

Steainship Companyv. PortWardens, 6 personal property subject to taxation by left hand, and the nameof the ownerin been pending, makes no difference in the juris .

Wall . , 34 ; State Tonnage Cases, F, 12 a certain day to be fixed by the Assessor, the second . It seems sufficient if these diction.

Wall., 212
and it was the duty oftheassesor to fix the facts appear on the face of the paper. On the 25th day of March, A. D. 1867,

was

REMOVAL OF CAUSE FROM STATE TO FED

ERAL COURT.

crew .
States .
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suit was brought by the plaintiffs against preceding section, shall desire to remove were sureties ofChase on his collection company, against the company and oth

the defendants in the Court of Common such snit from a State court to the Cir. bond, that they were not liable, because ers, in the Superior Court of Cook coun

Pleas of Muskinguin county , Ohio , to re- cuit Court of the United States, he or the return of said company was not ty , in which proceeding the court ac

cover the suin of $ 10,000 deposited with theymay make and file a petition in such made to the assistant assessor as required jurisdiction of thecompany. That

the defendants by the plaintiffs as in- suit in such State court before or atthe quired by law , and that therefore there in said case the company was declared

demnity for acceptance by them for the term at which said cause could be first was no proper or legal assessment of said insolvent, its affairs ordered to be ad.

accommodation of the Steubenville & tried , and before the trial thereof. " * * tax so as to make the payment thereof to justed and closed up, and the plaintiff

Indiana Railroad Company, and which , -LEGAL News, vol . 7 , p . 217. the collector a receipt of public money was appointed receiver of the estate of

by reason of certain facts set forth in the The remaining partof the section re . by him for which the sureties are liable . the company, in conformity with law,

petition, the plaintiffs claim the defend fers to the bond andproceedings upon it. That it was a mere voluntary payment and was dulý invested and clothed with

ants became liable to pay them . At. It is not denied that the amount in. of said company to the collector, and not all the property, assets, effects, rights,

tachments were issued upon this peti. volved in this case, and the citizenship authorized by law . privileges and powers of said company:

tion ,and certain property was attached. of the parties, were within the require Held, 1st. That the requirement of said That plaintiff gave bond as receiver, and

On the 18th day ofMay,1867, the defend- ments ofthesecond section . The amount section 122, that railroad companies shall the company conveyed to him the mon

ants filed a motion to remove the cause was over five hundred dollars. The con deduct and withhold five per cent.of the ey, property , assets and effects of the

into the Circuit Court of the United troversy was between citizens of differ- amount of coupons, and pay the same company, including the stock, bond or

States, on the ground that the defendants ent States ,and the suit was pending in a to the government as a tax on such in contract executed and delivered by the

were citizens and residents of the State State courtatthe time of the passage of terest so received is a charge of a certain defendant to the company.

of Maryland, and that the plaintiff's were tbe act of Congress, possessing every el. sum on the railroad company , and with: And a subsequent order of the Super

citizens and residents of Ohio. Upon ement to authorize its removal to the out assessment makes the company a ior Court of Cook county is then recited,

the hearing of the motion , it appeared Circuit Court of the United States. debtor to the government for the sum autborizing the plaintiff to collect from

that one of the plaintiff's was a citizen The third section simply provided the prescribed. all who had not paid twenty per cent.

and resident of Ohio, one a citizen and time when and the mode inwhich the ap 2nd . Thatthe collector was authorized on their subscription , the deficiency, so

resident of Illinois, and one a citizen plication shall be made forsuch removal , to receive such tax without a return that all should be equal , and directing

and resident of Minnesota. The motion and the steps necessary to accomplish thereof having been made by said com- plaintiff to levy twenty per cent. more

was overruled . Thereupon the parties such removal. The mode is to be by pe- pany to the assistant assessor as direct on the stock , and give notice of such as

proceeded to make up tbe issues in said tition to the State court, and the time is ed by said section . sessment by publisuing a notice in a

Court of Common Pleas, and at theApril beforeor at the term atwbich said cause 3rd . Thatwhen the company made out newspaper published in Chicago, and

term , 1873, a jury was empanneled and could be first tried, and before the trial and handed the collector to be given to mail a notice to each stockholder ; that

the case submitted to the court, and thereof. the assessor a statement of amount of he first make a call of fifteen per cent.,

judgment rendered in favor of the de. The facts found by the learned judge such reservation of five per cent. of in and if that be sufficient, on its payment,

fendants.
of the State court show that the petition terest received , it was such a fixing and to surrender the obligation of the stock.

At the same term the plaintiffs were was properly filed , and all the necessary acknowledgment of amount due the holder, and if it be not sufficient, thathe

awarded a second trial , under the stat. steps taken in accordance with the pro- government, as made that amount re- make further calls until he secure suffi.

ute . Amendments were made to the visions of the 3d section, and that the ceived by the collector public money, cient for that purpose ; that if any stock

pleadings, and the cause was continued petition was filed before or at the term and covered by the official bond of the holder prove insolvent, the deficiency

from term to term until the November at which said cause could be tried , after collector, and for which sureties thereon be made up by dividing the same among

term , 1874, when a trial was had before the passage of said act of Congress. And are liable. the solvent stockholders, and providing

a jury, anda verdict was rendered for if the term referred to be the term after 4th . That the Supreme Court of the that the assessments of the plaintiff,

the plaintiffs, the passage of the act, there can be no United States in re Savings Bank v . when made, be valid , and authorizing

At the sameterm the verdict was set controversy in the case. The jurisdic . United States , 19 Wallace 2:27, having him to sue for and collect the same, un

aside, and the cause was continued till tion must be admitted. That Congress decided that five per cent. undistributed der the statute.

the January term , 1875. had the power to authorize the removal earnings of said bank is a charge upon It is further alleged that he published

On the 25th day of January, the cause of the cause in its then condition can not the bank , and without assessment,makes a notice of the assessment in a newspa

was again continued. Atthe same term , be doubted. Insurance Company v. the bank a debtor for which a suit may per published in Chicago, and a further

to wit: April 25th , 1875, the order of con- Dunn, 19 Wallace, 214. Did they,by the be brought by the United States for its order of the Superior Court of Cook

tinuance was set aside ; and, on the same terms and the spirit of this statute, so recovery , the principle of the decision county is recited , wherein it is said that

day, a petition was filed by the defend authorize its removal ? The language of applied to this case determines that the the time for settlement allowed the

ants in theState Court, praying for a the statute is , any suit now pending, in five per cent. due from the railroad com- plaintiff has expired ; that a large num

removal of the cause to the Circuit Court other words, all suits now pending of the pany is such a debt due and payable to ber of the stockholders are willing to

of the United States, under the provi- requisites may be removed , and the ihe United States, and that the collector settle on just and equitable terms ; that

sions ofthe act of Congress of March 3d , length of timewhich the suit had been being the only officer authorized to re others refuse to pay either under theas

A. D. 1875.Bond, with proper security, pending, or the condition it was in if no ceive it, he having so received the same, sessment or in any other way, and that

was filed. The grounds of removal were, final judgment had been rendered, coulit it was public money in his hands. the assessment of twenty per cent. was

that the defendants were citizens and make no possible difference in the rea Judgment for plaintiff for $ 35,723.65 made for the purpose of equalizing the

residents of the State of Maryland, and son which operated upon Congress to con- and costs.
burdens, etc. And it is then ordered

that one of the plaintiffs was a resident fer the jurisdiction, as is clearly shown The case was argued by District Attor- that all settlements made be ratified , and

of the State of Illinois, one a citizen and in the reasoning of the court in the case ney Willey and Assistant Attorney that the plaintiff be empowered to settle

resident of Minnesota, and the other a of Insurance Company v. Dunn. SHErsax for the United States; and by with others for such sums as he may

citizen and resident of Ohio . This ap The term referred is the term at which E. Bissful and Geo. R. Harxes and R. deem equitable, and to surrender their

plication was resisted upon the ground said cuuse — what cause ? The cause re- Walte, for defendants.
obligations, etc. But in case plaintiff

that the case did not come within the ferred to in second section , to wit : any has to sue, he shall sue for and collect

provisions of theact of March 3d , 1875, cause pending at the passage of the act SUPREME COURT OF ILLINOIS. the entire amount unpaid on the stock ,

because not filed with the court at or be could be first tried after the passage of etc.

fore the first term at which the cause the act, and not the terms, at which said
GEORGE CHANDLER . receiver, etc., v. JOSHUA It seems to be conceded these pro

BROWN.
could be tried , and before the trial cause could have been tried long before ceedings were had under the twenty

thereof. Upon the h -aring of this peti . the passage of the act.

Appcal from McLean .

INSOLVENT INSURANCE COMPANY - RECEIV .
fifth section of the "act concerning cor.

tion the court, for the reasons that the The motion will therefore be overruled
ER - POWERS OF - STOCKHOLDERS - DIS .

porations, approved April 18, 1872, and

action was triable and was actually tried to dismiss the petition for removal. CRETION. in force July 1st, 1872," by which it is

in said court before the passage of the 1. That under the 25th section of the act con- enacted as follows: “ Ifany corporation,

act of Congress, overruleid said motion .
U. S. CIR . COURT, N. D. OF OHIO .

cerning corporations, passed in 1872, it was in

Afterwards, on the 12th day of May,

or its authorized agents, shall do, or re

cumbent on the plaintiff to clearly show a legal frain from doing , any act which shall

1875, the defendants filed in this court DECEJBER, 1875 . end heshould show his appointmentby adecree subject it to a forfeiture of its charter or

transcripts of the record and proceedings THE UNITED STATES v. HARRY CHASE et al. which is conclusive as against the defendant.

in said cause ; and , afterwards, on the
2. POWER OF RECEIVER.- The decreeassumed ecution or decree of any court of record

corporate powers, or shall allow any ex

to confer upon the receiver discretionary powers
6th day of October, a motion was filed SUIT ON COLLECTOR'S BOND – INTERNAL

REVENUE - THE FIVE PER CENT, OF THE to compromise with the stockholders with regard for a payment of money, after demand

in thiscourt to strike the case from the
AMOUNT OF COUPONS TO BE DEDUCTED to thepaymentofsubscriptions. Each stockholder made by the officer, to be returned ' no

docket on the ground of want of juris

diction .
BY R. R. COMPANIES.

of every other stockholder,and it is besond the property found ,' or to remain unsatisfied

power of a court of equity to invest any person for not less than ten days after such de

Mr. GRANGER, of Muskinguin county , Opinion by WELKER, J. This was an with a discretivdary power to release it. mand, or shall dissolve or cease doing

and E.F.Hunter,Esq. , of Lancaster, for action on an officialbond,and the learned Stockhoorders under konta un section femustebe business, leavingdebts unpaid, suitsin
plaintiffs. made a party to the proceeding as it provides. equity may be brought against all per

Senator THURMAN for the defendants . judge in substauce said : ¡ ED, LEGAL News. ] sons who were stockholders at the time,

SWING, J. The disposition of this mo The defendant Chase, was collector of The opinion of the court was delivered or liable in any way for the debts of the

tion involves the construction of the Internal Revenue for the Tenth District by ScHoLFIELD , J. corporation, by joining the corporation

second and third sections of the act of of Ohio, and as such officer received from This was an action of assumpsit by ap- in such suit ; and each stock holder may

Congress passed March 3, 1875. The the Toledo, Wabash and Western Rail. pellant, as receiver of the Lamar Insur- be required to pay his pro rata share of

second section ofthat act provides “ that road Company the sum of $24,823,87, ance Company, against appellee, to re- such debts or liabilities, to the extent of

any suit of a civil nature , at law or in being 5 per cent, reserved by said com : cover the balance remaining unpaid on the unpaid portion of his stock, after ex

equity ,now pending or hereafter brought pany on the payment oftheir coupons in his subscription to the capital stock of hausting the assets ofsuch corporation.

in any State court where the matter in the months of August, October and No- that company. The declaration, after And if any stockholder shall not have

dispute exceeds,exclusive of costs, the vember, 1867, under section 122, of the amendment, was composed of eight property enough to satisfy bis portion of

sum or value of $500, and arising under act ofJune 30, 1867, and amended by counts, but appellant subsequently en - such debts or liabilities,then the amount

the Constitution or law of the United section 9 of the actof July 13 , 1860,and tered a nolle prosequi to all but the first shall be divided equally among all the

States. * * Or in which there shall which sum he failed to pay over to the and second counts, and to these appellee remaining solvent stockholders; and

be a controversy between citizens of dif- government. The company did not demurred . The court sustained the de- courts of equity shall have full power, on

ferent States, etc., either party may re- makereturn to the assistant'assessor of murrer, and the only qnestionraised by good causeshown, to dissolve or close up

movesaidsuit into the CircuitCourt of the district of the said amount of said hisappeal is, wasthe demurrerproperly ihe businessof any corporation ,toap

the United States for the proper district. five per cent tax, butdid makeout such sustained ? So far as it is necessary to point a receiver therefor,who shall have

And when in any suitmentioned in this return and handed it to the collectorto noticethe allegations in these counts, authority by the name of the receiver of

section , there shall be a controversy be by him delivered to the assistant they are the same. such corporation (giving the name ) to

which is wholly between citizens of dif assessor, which was not certified by the It is , among other things, alleged that sue in all courts, and do all things neces

ferent States,and which can be fully de- oath ofeither its treasurer or president. the company did acts authorizing a for. sary to closing up its affairs as command.

termined as between them , then either thecompany on the 1st day of June, feiture, by permitting execution to be re- ed by the decree of such court.” 2d

one or more ofthe plaintiffsas defend- 1868 ,andat the time said return was turned, "noproperty found,” and by al. Gross, & 34, p. 106 .

ants actually interested in such contro- banded the collector, paid to the collector lowing executions to remain unpaid for It can hardly admit of argument that

versy may remove said suit into the Cir- the amount ofsaid tax, and the collector more than ten days after demand, and to conclude a stockholder, by a proceed

cuit Court of the United States for the gave thecompanya receipt therefor that it did practically dissolve, leaving ing under this section,it is indispensable
proper district.” signed by him as such collector. The debts unpaid . That afterwards, the that he shall have been made a party

The thirdsectionprovides “ thatwhen return so madebythe company and company being unable to meet its liabil- thereto, asit provides. He has a snb

ever either party ,or any one or more of handed the collector was never delivered ities, certain persons,composing a firm , stantial interest therein , and isentitled

the plaintiff's or defendants entitled to to the assistant assessor. On the trial filed a bill , as well in their own behalf to his “ day in court."

remove any suit mentioned in the next it was claimed by the defendants, who I asin behalfof all other creditors ofthe It is incumbent on the plaintiff to show
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REFERENCE LAW - PRACTICE .

CAUSE .

The makers of the note were residents
same .

clearly a legal right to institute and car- the question . New Hope, Delaware, in procuring the passage of that law ,and sation in consideration of particular ser

ry on thesuit. To thisend he should BridgeCo. v. Perry,11III., 467 ; Wood & evidence was given to provethatthe vices to be rendered,such as the collec

show his appointment by a decree which Co. v. Merchants’ Savings, 41 Ill . , 267 ; act itself was drawn up by Mr. Weed, tion of evidence, the preparation of pa

is conclusive as against the defendant. Wilder v. DeWolf, 24 Ill., 190. oneof ihe plaintiffs. pers, or the delivery of arguments, in

This he has failed to do. It nowhere It is however urgedby appellant, that The act having passed on the 15tb of support of claims, are 'egitimate every:

appears, either by therecitalsinthede- as appellee used nodiligencetocollect July,1870. the following contract was where . Eventhese, however,would not

cree copied inthe several counts,or by the note from the makers, he is not lia. entered into between the parties,on the be sustained, if employed ascovers for

distinct averment that the defendant ble as indorser. Under the statute of 21st of the same month : actual frauds against the policy of tbe

was a party to this proceeding. 1845 there are three contingencies under "Whereas, I have a claim against the law.

The decree is, in our opinion, objec. which the indorser may be held liable : United States for horses, equipments These considerations are deemed suf

tionable also, in assuming to confer upon 1st. Wherethe assignee, by the exer- and supplies furnished by me to the ter- ficient to dispose of the present case, fin

the plaintiff discretionary powers to ciseofdue diligence,prosecutes the mak. ritorial authoritiesofMontanaTerrito- ally . The other points are of minor

compromise with the stockholders with er to insolvency . ry, and used in suppressing Indianhos- consequence and need not be consider

regard to the payment of the subscrip 2nd . Where the institution of a suit tilities in said Territory in theyear 1867. ed .

tions. Each stockholder has a vested against the maker would be unavailing. And whereas, Weed & Clarke have been The judgment should be set aside and

right in the contract for subscription of 3rd. Where the maker has absconded engaged in making efforts to secure the a judgment entered in favor of the de

every other stockholder, and we think it or left the State when thenote falls due. payment of said claim , and propose to fendant,nonobstante veredicto.

beyond the power of a court of equity to In Schuttler v. Piatt, 12 III . , 418, it was continue such efforts until said claišus John D. McPAERSON & L. G. HINE,

invest any person with a discretionary held that if the maker of the note is be- are settled and paid : for plaintiffs.

right to release it ; at all events , it can yond the limits of the State when the Now, therefore, in consideration of WM. F. MATTINGLY for defendant.

not be done by à decree to which the note matures, so that he cannot be sub- the premises, and of the services hereto .

stockholdors were not parties. jected to our jurisdiction, the liability of fore rendered , and hereafter to be ren

We see no error in the ruling of the the assignor becomes fixed. In that case dered, by said Weed & Clarke, in the LV. NEW HAMPSHIRE.

court below, and its judgmentwill be af- as in the one before us, the makers of prosecution of said claim , I do hereby

firmed . the note resided in another State, and agree to pay to them , the said Weed &
Through the kindness ofJor M. SHIR

Judgment affirmed . that fact was known to the assignee of Clarke, twenty per cent. of the amount LEY, official reporter, we have received

SAUFELDT & BALL and GAPEN & Ewing thenote when he purchased, but the collected by them on said claim , and I advance sheets of the 55th volume of

for appellant. court held that such fact did not vary tbe herebyagree that theamount herein New Hampshire Reports, from which we

Williams, BURR & COPEN for appellee. liability of the indorser. specified to be paid to them shall bepaid

In Mason v. Bruton , 54 Ill . , 350, was a out of the moneys allowed and paid to take the following head - notes :

We are indebted to R. A. D. Wil- case where the maker of the note resid- me on said claim at the time I may re McIntire v. Eastern Railroad, p. 558.

ed in Wisconsin , the payee of the note ceive the same.
BANKS, clerk of the Supreme Court at indorsed it in Chicago. " It washeld that And the said Weed & Clarke hereby

Mount Vernon , for the following opin- the assignee of thenote was under no agree to pay and discharge any claim or
A case having been referred by order

ion :
obligation to follow the maker out of the charge whichmay be madeby Hon . J. of the court, and no proceedings having

SUPREME COURT OF ILLINOIS.

jurisdiction of ourown State, but when M. Cavanaugh against said Ľ . M. Black been bad under the order until after the

the note became due, the fact that the for services rendered by him in securing act of July 3, 1875, changing the law in

OPINION FILED OcT. 14, 1875 . maker of the note was in a foreign juris- the payment ofsaid claims. regard to references , had been passed.

DEWITT C. BARBER V. JAMES BELL.

diction gave the assignee a right of action Dated Washington , D.C.,July 21 , 1870. Held, that the order should berescinded,

PROMISSORY NOTE - LIABILITYOF INDORS- ers of thenoteresided out of the State
against theindorser. Whether the mak (Signed ) L. M.Black ,

and the question of reference be deter

Weed & Clarke.” mined by the court under the law as

ER - DEMAND - WHAT LAW GOVERNS.
when the note was given , or whether At the date of this contract,theHon. amended.

This was a suit eby Bella against Barberenean they left subsequent to the executionof J.M. Cavanaugh was a delegatefrom Brooks v. New Durham , p. 559.

Barber,and by him indorsed before due to Bell. thenote can make nodifference ; in either Montana in the Congress of the United
ATTORNEY'S AUTHORITY TO REFER PENDING

The note was payable at the Merchant'sNevent, the liability of the indorser is the States.
Bank, Cincinnati, O. , and was indorsed in Illi.

Dois. It is, however, urged by appel In pursuance of the act of Congress

of Ohio,but had someproperty in Nlinois. Ex lant that the makers of the note had above referred to, Gen. Hardie was ap An attorney of record, in an action

tensions were given until 26th Dec., 1874,by con: property within theState, and appellee pointedbythe Secretary of War to in which bad been sent toa refereeby or
sent of the parties to this suit and the makers of

the note . This suit was instituted against appel
was bound to attach the same. vestigate these claims,and Weed appear. derof court, signed an agreement in

lant as indorser at the April term , 1875. Held , It was in proof that Dawes & Co. haded before him in December, 1870, as writing that the report of the referee

1. That it was not necessary before a recovery in the county of Perry some eight tons agent of the defendant. Part of the should be final , and the agreement was

pote at the place where itwaspayable by its whichwas in the possession of appellant, ed by Gen. Hardie.
conddatbeneaconstant is there inderporpresent the of railroadiron, worth about$ 60 per ton ,claims were allowed, and others suspend. entitledasof the term of the circuit

court to wbich the report was to be made.

2. That thenote being indorsed inthisstate, and a portion of it in use on a raiload. On the 30th May, 1872, Black , the Held, that his client was bound by such
the contract between the indorser and indorsee

must be governedby the laws of this state . In addition to this it was shown that defendant, gave written notice to Weed agreement.

3. The makers of the note being non-residents Dawes & Co. had deeds of record forcer- & Clarke , that he had revokedtheir au Lang v. Stockwell., p. 561 .

of the State when the note matured,the liability tain townlots,butwhether they helda thority, for the reason that they had

4. That appellee was under no obligation to at legal title to the property it does not ap- been negligent as to their dutiesin the

tach the property of the makers of the notein pear. It was also shown that Dawes& business, and that he had employed

this Slate. - [ED. LEGAL NEWS.)
Upon the sale of a chattel, it was

Co. were largely indebted, that they other agents in their stead .

Opinion by CRAIG, J.
owed appellant $ 15,000 ; that they had On the 3d of March, 1873, an act of agreedas part ofthe bargain that the

This was an action of assumpsit
brought suspended payment; under such circum- Congress waspassed directing payment vendorshould still have the rightto use

by James Bell,in theCircuitCourtof stances, had appellée
attached ,thereis ofsuch ofthe claims ashad been allow the thing sold, inand about his business.

Perrycounty,against Dewitt C. Barber, no probability that any portion ofhis ed by Gen. Hardie, which amounted to sistent with an absolute sale,
constitutedon an indorsednote given by E. C. Dawes debt could have been made. But we are $ 55,613.25.

& Co., payable to Dewitt C. Barber, and of opinion that appellee was under no The verdict of the Circuit Court in this a secrettrust, from which fraud as to the

by him indorsed , before maturity, to the obligation to attach property of the mak case was for $ 11,322.65 — at the rate of creditors of the vendorwas an inference

plaintiff. ers ofthe note. When the note matured twenty per cent.on this sum ; but the oflaw ;and that the actual intention of

The parties,byagreement,dispensed themakerswerewithoutthejurisdiction plaintiffs having entered a remittiturfor the parties would not be inquiredinto.

with a jury , and a trial was bad before ofthe State ; under the statute the liabil . $ 4,075.69, a judgment was entered in their Chase v. Boody ., p. 574.

the court,which resulted in a judgmentity of appellant, as indorser of the note , favor for the balance, $7,245.69 .

in favor of the plaintiff. The defendant, became fixed and appellee was not bound The main question in the case was as
C. bailed to B. a horse, for hire, to con

Barber, brings the record here by ap- to incur the expense and risk ofan action to the validity of the contract ; and the

peal.
ofattachmentsuit. The judgment ofthe decision of that question was left by the vey him from D.to $.B., upon arriv

The makers of the note resided in the Circuit Court will be affirmed . courttothejury, as one ofactual fraud, ing
at S., putupthe horse in a proper

State of Ohio, but the indorsement was Davis & Hammack for appellant. to be determined “ upon proof.”
place, and the next morning properly

made in Perry county, Illinois , where
On its face the contract wasfor a con- her, intending to return ,andin fact re

watered , fed , and cared for her, and left

appeilant resided. The note was exe
GEORGE W. WALL for appellee .

tingent fee, which was to be divided be.

cuted Sept. 2d , 1872, due in six months.
tween the plaintiffs and the delegate turning,within a suitabletime tocare

An agreement was, however, made in We are under obligations to JOB BAR- named, for services to be rendered, or for forher, buthavingreason to apprehend

January ,1873 , between appellant, ap. Nard, Esq , of the District of Columbia services which had already been render- that A sixteenyearsof age, wouldat

pellee, andthe makers ofthe note, by for the following opinion :

ed , by all three,in procuring the allow tempt to water the horse during his ab

A. turned the horse loose to water
which the time of payment was extend ance and payment of the claims, under
ed twelve months, without prejudice to SUPREME COURT DISTRICT OF authority of acts of Congress. 'One of her,and thehorse, in consequence there

the rights of appellee, as indorsee. A COLUMBIA .

further extension was given until the Opinion Dec. , 1875. — THE COURT SITTING before the claimscould be paid .

these acts hadalreadybeenpassed,and of, becamelamed. Held ,that these facts

oneother at least had yet tobe passed care and prudence on the part of B.,and
showed no evidence of lack of ordinary

25th of December, 1874, by consent
IN Banc,

of appellant. The makers of the note
This question has been so often decid that he was not liable to c. for the damn

JOHN J. WEED AND WILLIAM PENN CLARK v.
were not sued , but this suit was institut . ed by the Supreme Court of the United

ages.

ed at the April term , 1875, against appel States, that we must regard it as conclu
Vaughan y. Morrison .

lant,as indorser. Intwo counts ofthe CONTRACTS TO INFLUENCE LEGISLATION sively settled . All contracts forservices, PLEADING -- EFFECT OFJUDGMENTDISCHARG

declaration it is a verred that the mak generally, in pror-uring legislation , are

ers of thenote, when itmatured, were procuring legislation,are void from public policy, void from public policy,and it is theduty

not residents of the State, and have not and it is theduty of the courts so to declare:- |ED! of the courts so to declare. “ Agreements In an action of trover, the defendant

been since . The other counts aver the LEGAL News. } for compensation contingent upon suc filed a brief statement, alleging, in effect

insolvency of the makers, and that suit Opinion by A. Wylie, J. cess , suggest the use of sinister and cor- that before the bringing of this suit he

against them would have been unavail . Previously to the 21st July, 1870, the rupt means, for the accomplishment of had been summonedas trustee in certain

ing. The note was payable at tbe Mer defendant held certain claims against the end desired. The law meets the actions commenced by one B. against the

chants' National Bank, Cincinnati, Ohio, the government of the United States, suggestion of evil and strikes down the plaintiff's intestate, in which he was

and it is insisted by appellant that no generally known asMontana war claims, contract from its inception.” . See Mar- sought to be charged for the same pro

recovery could be had against him with in regard to which the plaintiffs bad shall v. B. & O.R. R. Co., 16 How., 325 ; perty ; that judgment was duly rendered

out proof that the note was presented rendered him certain services. But the Tool Co. v. Norris, 2 Wall . , 52 ; Trist v. in those suits, discharging him as such

for payment at the place where , by its claims had not been paid , or allowed by Childs, 21 Wall . , 441. trustee; that the appointment of this

terms, it was payable. the government, and it became neces Honest contracts , however, whose plaintiff as administrator was procured

The note was indorsed in this state, sary to procure the passage of an act of character appears upon their face, are by the same creditor, B. , for the pur

and the contract between the indorser Congress for that object. On the 15th upaffected by the rule. If the terms of pose of bringing the present action

and indorsee must be governed by the July, 1870, Congress passed an act anthor- the contract be broad enough to cover against him for the same property. Held ,

laws of this state . In this State the law izing the secretary of war to ascertain services of any kind , whether secret or that the judgments in the trustee suits

is well.settled that appellee was not the expense incurred by the authorities open , honest or dishonest, the law pro did not constitute a bar to the mainten

bound to aver or prove a demand of pay- of Montana territory in suppressing In- nounces a ban upon the paper itself. ance of the present action, by way of

ment of the makers of the note at the dian hostilities, a'id the names of per- | Nor will honest services subseque estoppel, inasmuch as neither the parties

place where it was payable , and it is not sons entitled to relief. The plaintiffs in performed sanctify an unlawful contract. nor the issue were the same ; anu that

necessary to enter upon a 'discussion of this action had rendered active services | But contracts which provide for compen. I the brief statement must be rejected.

SECRET USE OFTRUST - RESERVATION OF

CHATTEL BY VENDOR.

BAILMENT FOR HIRE-DEGREE OF CARE ..

sence .

LEANDER M. BLACK.

VOID.
ING TRUSTEE IN ACTION BY ADMINISTRA

TOR OF THE DEFENDANT.

-
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SALE OF GOODS - CASE AGAINST BILL OP
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HICAGO LEGAL NEWS. connectionwe would refer our readers lotwill be enforced by mandamus ;that theexamination of every decision which

to an elaborate opinion of the Supreme a provision of the charter of a cemetery could shed light upon his subject, which

Court of the United States in 8 CHICAGO company, which prohibits the transfer distinguished his former work , is appar

Ler bincit . Legal News, p. 105, statingwhat law gov- of lots without consent of the managers, ert in this also, while the severe brevity

erns the liability of parties to a note or is binding upon grantees, and a transfer of style has given place to a more grace.

MYBA BRADWELL Editor . bill when they are residents of diferent without such approval passes no title ; fui and flowing diction ; there is less re

States.
that a lot holder who has executed and luctance in the expression of individual

CHICAGO : JANUARY 8, 1876. CONTRACT TO INFUENCE LEGISLATION.- delivered a deed of transfer of his lot, opinion , where the authorities disagree ;

The opinion of the Supreme Court of unapproved as aforesaid , still has the and the entire work gives evidence of a

the District of Columbia, by WYLIE, J., right to order and compel an interment riper judgmentand wider learning.

holding that all contracts for services in such lot. We do not believe that a The chapters upon “ Actions by and

CHICAGO LEGAL NEWS COMPANY, generally in procuring legislation are lot owner,who has by a deed duly ex. against Receivers,” “ Receivers of Cor

void from public policy, and it is the ecuted and delivered , transferred his in- porations, ” and “Receivers over Rail

duty of the courts so to declare. terest in the lot, can , because the mana- ways, " seem to us especially well-writ

gers of the cemetery did not consent ten and satisfactory, and in these days of
singlo Copies, TEN CENTS.

thereto, still continue to direct who shall financial embarrassment and
NOTES TO RECENT CASES.

granger

be buried in such lot. In this case the movemerts ” will be welcomed heartily

We call attention to the following opin- RIPARIAN RIGHTS — NAVIGABLE STREAM body refused burial by the officers ofthe by the profession .

ions, reported at length in this issue : cemetery, was that of a colored person . The appearance of the work is oppor.

WRIT OF ERROR FROM U. S. SUPREME The Supreme Court of Missouri, in tune, and unless we greatly mistake, it

TO STATE COURT . — The opinion of the Benson et al v . Morrow et al.,2 Cent. Law will materially enhance Mr. High's ex

cellent and well- earned reputation.United States SupremeCourt,by Waite, Journal, 798, held, that there are in Mis
The English Court of Appeal, in Ogg

C. J., as to whenawritoferror will lie souri no navigablestreams,within the et al. v. Shuter, 33 L. T. Rep. , N. S., 492,

from the Supreme Court of the United meaning of the common or civil law held that where, by the terms of a con THE LAW OF HOMESTEADS AND Ex

States to a State Court,undersection 709 definition of this term ; butthe Missouri tract, the bill of lading is deliverable up- EMPTIONS. —Soule,Thomas & Wentworth ,

of the Revised Statutes. riyer having been declared a navigable on the vendee's fulfilling certain condi- the publishers, of St. Louis, announce

stream by act of Congress, the doctrine tions, the shipper is entitled not only to as in preparation and soon to appear, a

Tax - VESSEL - TONNAGE . — The opinion

of the United States District Courtfor of riparian property, as established with retain possession ofthegoods under work on the Law of Homesteads and

theNorthern Districtof Illinois, by regardtonon-navigable streams, is not such billofladinguntilthose conditions Exemptions,by Seymour D. Thompson ,
BLODGETT, J. , upon several interesting applicable to this river.

are fulfilled , but also, in case of the ven- the able editor of the Central Law Jour

questions relating to the taxation of ATTACIMENT OF SCHOOL - TEACHER'S SAL dee's default, to dispose of the goods. nal. The publishers say, as the deci

vessels by State authorities. sions on the subject of this work involve

Suit on OFFICIAL BOND . - The opinion The Kentucky Court of Appeals, 12 exclusively the construction of statutes
Recent Publications,

of the Circuit Court of the United States Albany Law Journal, 391 , in Clark v. which vary somewhat in the different

for the Northern District of Ohio, by Lee's assignee, held that a school teach- AMERICAN COMMERCIAL LAW, Relating to States, these statutes will be fully set

WELKER, J., in an action brought by the er who is to be paid by the city officers Every Kind of Business, with Full In out in the foot-notes. The facts on

United States on the official bond of a out of moneys set apart by law for school
structions and PracticalForms, Adapt- wbich the various cases collated rests,

ed to all the States of the Union . By will also be fully stated, and extensivecollector of internal revenue. purposes, is an "employee of the State , "
Franklin Chamberlin , of the United

REMOVAL OF CAUSE FROM STATE TO FED- and his salary cannot be attached. The States Bar.Hartford: Published by quotations will be made from the reas

ERAL COURT. - The opinion ofthe United court cites, approvingly , Tracy et al . v. O. D. Case& Company. Chicago : A. oning of the courts. Mr. Thompson is a

H. Andrews & Co. 1875 . Price in careful and laborious writer, and we
States Circuit Court for the Southern Hernbuckle et al., 8 Bush., 336. We do

Law Sheep, $ 5.00. pp. 1,024. have no doubt his work will be a valuaDistrict of Ohio, by SWING, J., holding not remember of any decision in this

This work is intended more for the ble aid to the profession. We advise
that a suit commenced and actually tried State upon the precise question, but we

business man than the professional law
you , friend Thompson , not to let yourin a State Court, before the passage of have no doubt it would be held that

the act ofCongress of March 3, 1875, but money due a schoolteacher for teach yer.Itgives the general principles of publishers hurry you,buttakeyourtime

in which anewtrial had been granted, ing could notbeattached in the hands lawregulatingthevarious businesstrans: and produce a bookofwhich you will

actions among men in this country, with feel proud. Many a book has been ruin

and which was pending after the pass- of a school officer.
many valuable forms. Among the sub.ed by over anxious publishers.

age of said act, may be removed from PRESUMPTION OF DEATH FROM SEVEN YEAR'Sjects treated are , What is Law , Com

such State Court to the Circuit Court of
mercial Law, Property, Agency, Con

the United States.
It was held by the Supreme Court of tracts

, Sales, Liens,Negotiable Paper, Ifwe may judge by the following, in the

ENGLISH OFFICERS NOT ALL HONEST.

INSOLVENT INSURANCE COMPANY — RE- Missouri, in McRee v. Coplin et al. , 2 Guaranty and Saretyship, Bailments, London Law Times of December 18th ,

-STOCKHOLDER. — The opinion of Cent. Law Journal, 813 , that where an an- Partnersbips, Corporations, Payment,

the SupremeCourtof Illinois by Schol- cester died at St. Louis,in 1803,leaving Interest and Usury, Insurance, Bonds, jurorsandofficersattending them are

FIELD, J. , as to the rights and powers of several heirs, and among others a son , Arbitration , Assignments, Collection of more honest in England than in

a receiver of an insolvent insurance who then resided at New Orleans, amere Debts,Mortgages, Landlord and Tenant, America. The Times says: " A scandal

company, under the 25th section of the failure to hear of such son in St. Louis, Marriage and Divorce, Husband and
was exposed at the Manchester Assizes

act of 1872, concerning corporations. the residence of the ancestor, for seven Wife, Parent and Child, Guardian and
on Monday. It seems to have been the

The court is of the opinion that a court years after the death of such ancestor, Ward, The Bankrupt Act, Copyright, custom of the officer in ?attendance on

of equity cannot confer upon a receiver no inquiries having been made in New etc., etc. While thisbook will notmake special jurors to demand from each of

discretionary powers to compromise with Orleans, will not raise a presumption of
them one shilling out of the fee they re

" every man his own lawyer," by care

the stockholders with regard to the pay law that the son died unmarried and fully reading and studying it, every bu- ceived. This was brought to the knowl

ment of subscriptions; that each stock withoutissue afterthe lapse of seven siness man will be able to avoid mis- edge of Mr. Justice Mellor, and his lord

holder has a vested right in the contract years.

takes which would make him liable to ship, after remarking that the officer had

for subscription of every other stock long and expensive law suits..
no right to make any such suggestion ,

holder. said that if it again occurred the man

making the proposition should be dis
NOTE-LIABILITY OF INDORSER - PROP HIGH ON RECEIVERS. — We have had

The English House of Lords, in Daw

ERTY OF MAKER IN STATE. — The opinion kins v. Rokeby, 36 L. T. Rep. , N. S., 196, an opportunity this week of examining been in some American courts he would

missed forthwith .” If this oficer had

of the Supreme Court of this state,by held theordinary ruleof law that a wit- the advance sheets of the wholeof the have been locked up for contempt of
Craig, J., where the firm of Dawes & Co., ness is absolutely privileged in what he text ofMr. High's forthcoming work on

court, and very properly.
who resided in Ohio , gave their note tothe appellant,Barber,who resided in 111- says orwrites in giving evidence before the Law of Receivers, which is now pass

a court of justice, even if he has acted ing through the press, and it is with

inois payable at a bank in Cincinnati
. male fide, and with express malice, ex

much satisfaction we express our belief JUDGE WALKER . - The Jacksonville

Barber indorsed the note to theappellee, tends to a witness before a military court that it will prove to be the ablest of this Sentinel says : “ It seems to be gener

Bell
. Dawes & Co. had propertyin Illi. of inquiry, called in pursuance ofthe distinguished author'sworks . We con- ally understood that the Hon . Pinkney

nois.Ona suitbrought by Bell against regulations ofthe army to inquire into fessa feeling of pridein the evidentfact H.Walker,one ofthe justices of the Su

Barber, as indorser,it was held that matters of military discipline, though thatthe legal profession in the West is preme Court, willbeacandidate for re

Dawes & Co.being absent from the State the witness be not examined on oath producing a class of judges and authors, election in this, the Fourth judicial dis

at thetimethe note matured , the liabil. before such court. Lord Penzance said who, by theirlearning and ability bia trict, at the expiration of his present

ity ofBarber, theindorser, becamefixed; itis inexpedient on grounds ofpublic fairtoplacetheir reputation on a level term , inJunenext, andthat there will

that in order to sustain an action by bim policy to remit such questions as the with the highest position attained by be no competing candidate. This is as

it was not necessary that the noteshould truth and bona fides of a witnessto the theirpredecessorsof the last generation.it should be.JudgeWalkeris an able

have been presented at the bank where
judgment of a jury .

Few are contributing more to this result and an honest judge, and the people

it was made payable ; that the appellee than Mr. High . could hardly afford to lose the benefit of

was under no obligation to attach the His work on “ Receivers” seems to us his long experience on the bench ."

property of the makers of the note in The Philadelphia Court of Common an improvement on his “ Injuncions," It would be a fitting tribute to Judge

Illinois , and that as the note was indors- Pleas, in Commonwealth ex rel. Boileau which is now so popular with the pro- WALKER , after so many years of faithful,

ed in this State, the contractbetween the et al . v. Mt. Moriah Cem . Ass. of Pa., 32fession. The same logical arrangement, honest judicial labor, to re-elect him

indorser and the indorsee must be gov- Leg. Intel.,464 , held that a private claim the c'earness and precision ofstatement, without opposition . We hope it may be

erned by the laws of this state. In this to the right of interment in a cemetery | the patient and conscientious labor in done .
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THE LAW OF CHARITABLE tain what are charitable purposes, though could not, therefore, ho it for their The constructi of a will depends up

TRUSTS: they are not confined to it, butextends own benefit ; the purposes of the trust on the intention of the testator, to be

NR. TAYLOR'S LEGACY .
the definition to cases within its spirit. being so general and undetined, they ascertained from a full view of every

Charities, then , such as the law takes must fail altogether, and the next of kin thing contained within “ the four cor

The law strongly favors gifts to chari. cognizance of, are those objects which become entitled . ners of the instrument, " and where the

table uses, and the courts have resorted are enumerated in the statuie of Eliza In James v. Allen , 3 Merivale , 17 , a intention is apparent, the court must

to many ingeniousdevices and very re- beth, or which properly come within gift to trustees to be applied and dis- give such a construction as will support

fined constructions, in order to sustain its spirit. If not of ihis character, how- posed of for and to such benevolent pur . it, even against strict grammatical con .

them . Agift to charity will be held ever benevolent or praiseworthy they poses as they might unanimously agree on , struction of the words. Words may be

valid, which if to an individual, would may be, the courts have no jurisdiction was held void. omitted , supplied or transposed , to the

be void ,and where they are declared in to enforce them . A bequest for such charitable or other extentof not absolutely making the will.

valid it is upon the ground of such uncer. The Supreme Court of Illinois have purposes as the trustees should think fit, Redfield on Wills, Vol. 1 , chap. I. This

tainty, that the testator's intention can- gone to a greater length than any other was held void for uncertainty. Ellis v. being so, and the intention of the testa

not be ascertained and carried into ef. American authority in supporting charit. Selby, 7 Sim . , 352. Vice Chancellor tor being, that the Homefor the Friend.

fect. able uses. In Hensen v. Harris, 42 11.,425, Shadwell said : “ The testator draws a less should take, in default of a new

And this policy ofthe law and of the where a devise was made to an executor distinction between charitable purposes charity being organized, it would seem

courts commends itself to our sense of in trust to sell a fa: m and apply one-half and other purposes.' “ It is uncertain as if the court should so read it. Nor

right. The world ever applauds its of the proceeds to the school district in whether the trust was to be for charita- would a failure of the trustees to exer

children , who have sacrificed themselves which the farm lay, the fund to be un- ble purposes, or for purposes not chari . cise the naked power to certify the fact

for the sake of their fellows,and no spec- der control of a trustee to be elected by table . Then it is nothing more than if of a failure to the executors, affect the

tacle ismore interesting or more affect the people of the school district, the in- he had given an estate to A or B , which result. In the case of a charity the

ing than that which is presented, when terest only to be used in schooling the would be void. ” On appeal, 1 My.& Cr . , court would exercise this power, in de

one who has accumulated a large for children , the other half to go to the 286, the chancellor, Lord Cottenham , fault of its exercise by the trustees.

tune, by his own toil, devotes it to the support of " the poor of Madison county, " said : In Morice v. The Bishop of Dur- " Charity is the essence and substance,

good of mankind . none to be used buł the interest ; on a ham , Sir W. Grant lays down the rule and the mode only a shadow " ; and

A recent notable instance in our city bill filed by the next of kin claiming in these terms: " The question is not rather than the " substance " should fail,

has given a public prominence to the these provisions to be inoperative and whether the trustee may not apply it courts will intrust themselves with the

subject not ordinarily manifested. Our void , it was held , that they were valid upon purposes wholly charitable, but execution of themode.” Tiffany & Bul

papers have contained from time to time and within the letter and spirit of 43 whether he is bound so to apply it. ” And lard on Trusts, €32.

comments upon Mr. Taylor's legacy and Elizabeth, which statute is in force in in James v. Allen , “ if the property From this very brief and summary

buggestions as to what should be done Illinois ; that whether a trustee be might, consistently with the will be ap- review ofthe authorities, the conclusion

with it, so that perhaps a few remarks elected ornot by the people , the bequest plied to other than strictly charitable seems to be, that the trust for a “new

in a legal journal, from a legal stand- would not be lost, for the court would purposes, the trust is too indefinite for charity " must fail, because of its indefi

point, may not be inopportune. execute it cy pres by supplying a trustee ; the court to execute ; " and be held that niteness and uncertainty.

The first thing is to ascertain the and that in the bequest to the poor of the bequest was too indefinite to be car The testator intended, that if this cha

meaning and intention of the testator . Madison county, " the paupers of the ried into effect. rity proposed by him should fail, that

It is his will to which effect is to be giv . county were meant, and the County So in the case of Williamsv .Kershaw , the trustees for the Home for the Friend .

en , and notthe will or desire of others. Court being the legal guardian of that before the same Lord Chancellor, 11 Cl. less should take the bequest . If the will

His intention is to be gathered from class, could take the fund as trustee. & Fin . , 111 , where there was a direction conveys this intention, and the said trus

his language. Thecourt say that charitable bequests are by a testator to his trustees to apply the tees or managers are competent to take,

The ninth section of his will is as fol. favored in law, and will receive a more residue of his personal estate to and for then the bequest is determined to them.

lows : favorable construction than will be al such benevolent, charitable, and relig . Otherwise it falls back into the estate

" Ninth - All the rest, residue and re lowed in gifts to individuals, and it mat . ious purposes as they, in their discre- and goes to the next ofkin .

mainder of my estate, whatsoever, that ters not how uncertain the persons or tion , should think most advantageous Chicago. J. N. C.

may remain, after fully providing for the objects may be, or whether the per- and beneficial , and for no other use,

the payment of the debts, expenses, leg. sons who are to take an in esse or not, or trust, intent, or purpose whatsoever, THE VOTE BY BALLOT.

acies, annuities and settlements, or oth whether the legatee is a corporation ca the bequestwas beld void .
IS IT A SECRET VOTE ?

er disbursements hereinbefore indicated pable by law of taking, or whether the The question then , is , is there such a

or mentioned, according to the spirit of bequest can be carried into exact execu. discretion in the trustees, under this It would seem that everybody is not

what I have written , I do give, devise, tion or not ; in all such cases the court will, that they can apply this fund to a satisfied as to the decided meaning of the

and bequeath to llenry W.King, Henry will sustain the legacy, and when a charitable institution or to some other word “ ballot,” as it is used in the Con

F. Eames, Albert Keep,Wirt Dexter, 0. literal execution becomes inexpedient, institution ? If so , the court cannot fol- stitution and laws of Illinois. The let

8. A. Sprague, Thomas M. Avery,Henry the court will execute it cy pres . low them to see that they properly ad- ter of Judge Jameson to State's Attorney

Keep, and Hamilton B. Bogue, all of the It being clear, then , that the Supreme minister their trust , and it is therefore Reed , containing an opinion on the sub

city of Chicago, and county of Cook, in Court of Illinois will go a great ways to void . ject of ballot numbering, published in

trust, the same to be bythem applied sustain charitablebeqneste, it remains to The language of the will is, shortly , the Legal News of the 20th of last No

and devoted to the founding or endow- inquire what is the bequest in Mr. Tay- “ to the founding, etc., upon a lasting vember, ought to have been allowed to

ing here, in the city of Chicago, upon a lor's will. basis, of such charitable or other institu- stand unchallenged ; for that opinion is,

lasting basis , of such a charitable or " To the founding or endowing here, tion as, in the opinion of a majority of beyond all reasonable doubt or question ,

other institution as in their opinion , or in the city of Chicago, upon a lasting them , is most needed , and will do the correct. Mr. A. M. Pence would un

in the opinion of a majority of them , is basis, of such a charitable , or other insti. most good and the least harm .” Sup - doubtedly have been excused for not

most needed, and will do the most posi tulion, as in their opinion , or in the pose the trustees should think that a essaying to demolish it ; and if he had

tive and enduring good and the least opinion of a majority of them , is most School of Art was inost needed, and refrained, there would have been no oc

harm ; provided, that if any or either of needed , and will do the most positive would do the most good . Who can say casion for Mr. Stanley to assist him to

the nine trustees above named shall die and enduring good , and the least harm .' them nay ? Nevertheless that is notsuch the giory of, etc. * But the zeal.

before this will come into effect, or be There is probably no authority that charity as the courts can administer. ous searcher after truth is irrepressible,

fore a permanent organization of such will sustain this clause as a charitable They have the right to found an institu- and a man with an opinion opposed to

proposed charity is effected , that the bequest. And if not charitable, then it tion other than charitable, by the very somebody else's opinion, is very likely

survivors shall have full power to select is clearly void. Neither private charity words of the bequest, and having that to be heard from .
persons to fill vacancies in their num nor benevolence is recognized by the right or discretion , under the decisions Mr. Pence not only differs from Judge

ber ; and provided, further, that if the courts . That the court may see to the above cited, the bequest to them is void . Jameson, bimself, but in the first para
majority of said trustees shall be unwil execution of them , the charities inust be Almost thevery language of Vice Chan- graph of his five column essay, publish
ling, or deem it expedient to organize a public in their nature. Hence the courts cellor Shadwell applies to this case : ed in the LEGAL Newsofthe 4th ult. , he

new charity , they may duly certify the have held that money devised “ to be " The testator draws a distinction be- asserts that “ grave doubts exist in the

same to my administrators and execu- given in private charity" was void . tween charitable institutions and other minds of many as to the soundness of

tors, who shall tben pay over the same Ommaney v. Batcher, Turn and Russ, institutions. It is uncertain whether the judge's views." Add further, that

to the lawful managers or trustees of 260. A leading case is Morice v. The the trust is to be for a charitable institu- "absolute conviction obtainson the part

theHome for the Friendless in the said | Bishop of Durham , 9 Vesey, 399, where tion or for an institution not charitable. of a still greater number, that the opin

city of Chicago . " a bequest was made to the bishop of Then it is nothing more than if he had ion is without foundation. ” Were this

Here seems to be a disposition of the Durham to dispose of to such objects of given an estate to ” A or to B. really so, it would be a very unsatisfac

residue of h.s property to charity. He benevolence and liberalily as he should ap From these authorities it would seem tory stateof things, and Mr.Pence could

speaks of a charitable institution , ” of prove, and it was held that the bequest that the trust is void for uncertainty , not possibly be too prompt in setting
a " proposed charity ," and of a was not charitable and must go to the and the remaining inquiry is , whether matters right by the publication of his

charity .” . Evidently " charity " was in next of kin.
the legacy falls into the estate , and goes own well considered and sufficiently

his thoughts when these lineswere writ . And in Story's Equity Jurisprudence, to the next of kin at once , or whether lengthy opinion on the subject. But it is

ten .
sec. 1158, the rule is laid down that there is sufficient in the will to indicate to be hoped , in charity to the" many,"

But in order that a testament may “ since the statute of Elizabeth, the court the “ Home for the Friendless " as the and especially to the " still greater num

take effect, it is not only necessary that of chancery will not establish any trusts object of the testator's bounty. ber," that Mr. Pence must be mistaken

the testator should have wished to do a for indefinite purposes of a benevolent The language of the will is very. ob. as to the " gravity ” of the " doubts," and

thing, but also that he should have ex pature not charitable within the pur- scure : “ And provided further, that if the " absoluteness " ofthe " convictions "

pressed that wish . And if he has not view of that statute, although there is an the majority for said £ rustees shall be which “ exist in the minds,” and “ ob .

expressed it, conjecture is not permitted existing trustee in whom it is vested ; unwilling, or deem it inexpedient to or- tain on the part ” of those “ doubting."

to supply what the testator has failed to but it will declare the trust void , and dis ganize a new charity, they may duly and " convicted ” friends of his. And it

indicate. In the absence of disposition , tribute the property among the next of certify the same to my administrators might be well also, to indulge the hope

the law provides how the succession kin.” and executors, who shall then pay over that those “ doubting " and " convicted "

shall go,with distinctness and clearness, So that a mere benevolent intention the same to the lawful managers or trus people are not very numerous. And it

and it would be unjust to change this, appearing on the face of the will is not tees ofthe“ Home for the Friendless" in would be somewhat encouraging to be

unless the intention of the testator is sufficient, but the devise must be abso- the said city of Chicago ." assured that Mr. Pence is again mista

equally distinct and clear. 1 Jarman on lutely to a charitable use . If the will They may duly certify the same ken when he says, “ it becomes useless

Wills, 315 , does not clearly show that the devise is (the unwillingness to organize a new to ascertain the name of the man who

No very accurate or precise definition for charityand nothing else, it is void . charity ) to my administrators,who shall cast the [frandulent] vote, if no method

of charity, in its legal sense, can easily When there was a bequest to such then pay over the same (what ? the un : remains whereby it can be ascertained

be given . On the one hand , it does not charitable or public purpose or purposes, illingness to organize a new charity ? ) for whom he voted.” Because there is a

mean all the good affections which men person orpersons, as the trustees should, to the lawful managers," etc. general impression that when the State's

onght to bear towards each other ; nor, in their discretion, thiok fit, it was held What is meant seems quite evident. Attorney is instructed to draw an indict.

on the other, does it mean simply reliefto void, because it was not limited to char . The intention of the testaior is that the ment for the crime of fraudulent voting,

the poor. Lord Camden defined it, " a gift itable objects. Sir J. Leach , vice - chan- Home for the Friendless shall receive be finds it somewhat convenient to have

to a general public use,wbich extends to rellor, said , that the testator bad not his bounty, if no charity is organized by the name of the alleged fraudulent voter

the rich as well as to the poor," but this fixed upon any part of the property a the trustees.
so far “ ascertained ” that he can put it in

fails in many essentials ofa complete defi : trust for a charitable use, and the court But the language of the will does not the proper place in the indictment. And

nition . The courts nsually have recourse could not , therefore, devote any part of convey that meaning, nor any other ra- then, it is believed that a fraud in voting

to the statute of 43 Elizabeth, c . 4, called it to charity ; he had given it to the tional one. How, then, would the courts does not consist in voting any particu

the Statute of Charitable Uses, to ascer trustees expressly upon trust, and they read it ?
lar ticket, " regular " or " irregular,"
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" straight" or " scratched " ; but in vot- English Dictionary,” London, 1872, de inviolable sccrecy in regard to the persons the exigencies of commerce as represen .

ing at a time and place when and where fines the word thus : for whom he votes, and thus escape the ted by the cases which come before courts

the party so voting has no legal right to “ Ballot, s . , a ball or ticket used in giv- influences which , under the system of of law. A person giving value for a

vote at all. A " fraudulent voter," mighting votes privately .” oral suffrages, may be brought to bear cheque may not be an innocent ignora

be defined to be “ the wrong man in the Nuttall's Standard Dictionary, Lon upon him with a view to overbear and mus, but hemay be negligent. He may

right place.” don , 1865, defines the word thus : intimidate, and thus prevent the real pot have noticed the crossing particular.

Mr.Pence will no doubt be glad to find “ Ballot, s. A little ball, ticket,or any- expression of public sentiment.Inor. ly . Mr. Hubbard would compel himto
that there are a few more mistakes in thing used to give a secret vote ; theact der to secure as perfectly as possible the lose bis inoney as Smith lost his from

his essay on what he is pleased to call or practice of voting by balls or tickets. ” benefits anticipated from this system , allowing a thief to get possession of his
“ The Secret Ballot,” a head - line, by Zell's Cyclopædia, Philadelphia, 1870 , statutes have been passed in some ofthe cheque . The law , however, distinctly

the way, embracing the grave literary gives the derivation, and defines the States, which probibit ballots being re- says no more than this,that gro88 negļi.
offence of tautology ; for " the word bal- word thus : ceived or counted unless the same are gence may be evidence of mala fules. In

lot,” Mr. Pence to the contrary notwith “ Baliot. n. ( Fr. ballolle, from balle, a written or printed upon white paper, the case of Goodman v. Harvey (4 Ad . &

standing, does, “ by force of its own in- ball ] A little ball used in giving votes; without any marksor figures thereon in- E. 870 ) , Lord Denman said : - " I believe

herent character, [better say, “ establish- a ticket or written note, used for the tended to distinguish one ballot from we are all ofopinion that gross negligence

ed and understood meaning," ] ex neces same purpose, and put privately into a another. These statutes are simply only would not be a sufficient answer by

silale rei [ the single, plain English word box or urn set apartfor that object." declaratory of a constitutional principle that the defendant where the plaintiff has

" always,” better expresses the intended None of these definitions can be said inheres in the syslem of voting by baliot, and given consideration for the bill. ” The

meaning ) carry with it the idea of secre. to be erroneous, yet they are each and all / which ought to be inviolable whether principle affecting bills and cheques is

cy. ” And here is the feature - to use a more or less defective. It will be remark : declared or not. In the absence of such precisely the same in this respect.

mixed figure attributed to Lord Castle- ed , however, that in some way, more or a statute , all devices by which party Gross negligence may be evidence of

reagh here is the “ feature upon directandunequivocal, they severally less managers are enabled to distinguish bal- | mala fides, but is not the same thing. We

which the error of Mr. Pence and his recognise the secret— “ the idea of secre lots in the hand of the voter, and thus have shaken off the last remnant of the

doubting, etc., friends, “ binges." Warn- cy ,” which Mr. Pence thinks Webster's determine whether he is voting for or contrary doctrine.” Giving considera

ed by the fate of the " western lawyer" ( unabridged ) authorizes him to say, against tbem , are opposed to the spirit rion is strong evidence of bona fides, and

who " romed with Romulus, and ripped does not inhere in the word .” of the Constitution, inasmuch as they it is clearly a sound doctrine that such

with 'Ripides, and socked with Socrates, Two more " authorities ” will be quot- tend to defeat the design for which vot. evidence should not be rebutted by the

and canted with old Cantharides ; yet ed , neither absolutely and unquestiona - ing by ballot is established, and though simple circumstance that the form ofthe

knew nothingof the statutes of Dakota ," bly perfect in every particular; but, the they may not render an election void, instrument purchased would even inevit

Mr. Pence very properly declines going first, the highest and bestamong " Amer. they are exceedingly reprehensible , and ably arouse suspicion in the mind of a

to either Greece or Rome to find the ican " dictionaries, and the second, the ought to be discountenanced by all good man of business.

meaning of a common , long-established, highest and best among English diction : citizens. The system of ballot voting rests The law is the same in England and

unequivocal English word of two sylla- aries, and , notwithstanding its errors and upon the idea that every elector is to be America, and Mr. Story , in his work on

bles , used in the Constitution, and in a defects, the best dictionary of the En. entirely at liberty to vote for whom he Contracts, states it very strongly, thus:

recent statute of this State. A good glish language yet published in England pleases and with what party he pleases, It is therefore no defense to a bona fide

standard English dictionary was the or America. and that no one is to have the right, or holder for value that the person from

proper " authority " to consult. But Mr. Worcester's dictionary, Boston , 1872, be in position, to question him for it , whom he took the note or bill acquired

Pence was so unfortunate as to make gives the derivation and detinition (and either then or at any subsequent time. it by fraud, theft, or robbery, orthatthe

another mistake. He consulted the dic- the " authority ” for the definition ) of The courts have beld that a voter, original consideration was illegal ( if the

tionary called “ Webster's ,” and none the word thus : even in case of a contested election , paper be not absolutely void bystatute ).”

other. He should have known better. " Ballot. n. [Sp. ballota ; Fr. ballole.] 1. cannot be compelled to disclose for whom And as regards negligence, he notices

Our great lexicographer," was never A little ball, a slip of paper, or anytbing he votes, and for the same reason we Goodman v. Harvey as overruling Gill o.

supposed to be " quite accurate " by any which is used in giving a secret vote. think others who inay accidentally, or Cubitt ( 3 B. & C. 466), and says :- " The

one whose lexicographical opinion is en Brande. 2. A secretmethod of voting at elec by trick orartifice,have acquired knowl. rule now is that nothing short of proof

titled to respect. Richard Grant White, tions. America, where the ballot is edge on the subject, should not be al- of bad faith is sufficient to repel the

the highest American authority on practiced,' Brande.” lowed to testifiy to such knowledge, or claim of an indorseewho has paid value

“ words and their uses," speaking of Johnson's Dictionary, Todd's edition , to give any information in the courts up for the paper ; in other words, nothing

English dictionaries, says incidentally : five volumes, 4to., London, 1818, gives on the subject. Public policy requires short of notice, actual or constructive, of

“The noteworthy spectacle has lately a definition of the verb at once full, that the vail of secrecy should be impene. some defense.

been shown of the casting over of the clear aud conclusive. And the " author: trable, unless the voter himself volun. Mr. Hubbard quotes the remark ofMr.

whole etymological freight of a well ities" quoted are among the highest and tarily determined to lift it ; his ballot is Justice Blackburn that the holder who

known dictionary and the taking on best that even a Chicago. philologist ( if absolutely privileged ; and to allow evi bad given full value for the cheque must

board ofanother . For the etymological we have one) could desire to refer to. dence of its contents, when he has not be taken to be the lawful holder unless

part of the last edition ofWebster's Am . Thus says Todd's Johnson : waived the privilege, is to encourage the crossing prevented him from being

erican Dictionary, so called , Dr. Mahn , “Baliot. n . 8. [ ballote, Fr.] 1. A little trickery and fraud, and would , in effect, so, and goes so far as to say thatthe cross

of Berlin , is responsible. When itwas ball orticket used in giving votes,being establish this remarkable anomaly , that, ing alone, ipso facto, made theholding

Webster's Dictionary , it was in this re- put privately into a box or urn . 2. The while the law from motives of public illegal . As an abstract proposition this

spect ridiculous, the laughing-stock of act of voting by ballot. " policy establishes the secret ballot with a is somewhat astounding, and we think

philologists, a just reproach, to scholar “ To Ballot. v, n . [ balloter, Fr.] To view to conceal the elector's action , it at any legislation which should give effect

ship in this country , and even to the gen- choose by ballot ; that is, by putting lit. the same time encourages a system of to it would be unwise, as restricting the

eral intelligence of a people upon whom tle balls or tickets with particular marks, epionage, by means of which the veil of negotiability of cheques. Mr Hubbard

such a book could be imposed as author privately in a box ; by counting which it secrecymaybe penetrated andthe voter's thinks otherwise, desigpating a cheque

itative. And now that it is relieved of isknown what is the result of the poll , action disclosed to the public." with any other design than that of pro

this blemish , it is, in this respect, nei- without any discovery by whom each vole The above quotations would seem to curing payment to the payee named in

ther Webster's Dictionary,nor Ameri- was given. Noneof the competitors ar- be reasonably conclusive. No liberty it an illegitimate bill of exchange. If

can , ” but “ Mabn's and German." riving at a suficient number of balls, has been taken with any of them , except commercial expediency favors this view ,

There is no such thing as a perfect or they fell to ballot someothers.' Wollen, that of ilalicizing the words that seemed and no harm can be done by re

quite accurate ” dictionary, English or Rem . p. 262. Giving their votes by to show that " the idea of secresy " does straining the transfer of orders for pay

American .”. Dr. Goodrich, assisted by balloting, they lie under no awe.' Swift." "inhere in the word ” ballot ; that a vote ment of money, legislation to protect

Professor Mahn , and by other learned Somelaw dictionaries have been look by ballot is a secret vote. payees ofcheques will be a simple mat

gentlemen,has succeeded in reconstructed into ,but uselessly ; the word is not In conclusion , it is submitted that the ter. We are quite clear that courts of

ing “ Webster,” and in building up a very to be found in any of them . Probably word ballot in the constitution means a law could not have undertaken the func

large dictionary, which the publishers the compilers deemed it a word so well mode of voting “that secures and pre- tions of Parliament,or decided otherwise

still call “ Webster's.” It is said to con- understood that definition or explana- serves to the voter the most complete than they did in the case ofSmith v. The

tain several thousand words more than tion wouldbe a work of supererogation. and inviolable secresy.” That the clause Union Bank.— The London Law Times.

any other dictionary ; and no one seems And indeed this seems to bethe idea of in the statute (Chap:46, Sec. 55 ) , provid .

to question the truth of the advertise- the lawyers as well as of the lay -writers ing that “ the judges (of election ) shall

ment. It is an improved dictionary be- who have written with admitted " au - indorse on the back of the ticket offiered
TIME FOR DELIVERY.

yond question ; but it is susceptible of thority” on the subject. Thus, in Mc- the number corresponding with the num (Bergheim v. The Blaenavon Iron and

yet furtherimprovement. It is very pop- Crary's American Law of Elections , the ber ofthe voter on the poll-books,” vio Steel Company, Q.B., 23 W.R. 618, L. R.
ular, and sells largely. It is, on the author commences the section of his lates the “ inviolable secresy ” of thebal

10 Q.B. 319.)

whole, a good dictionary ; but it is not treatise devoted to the subject of the lot, and is, therefore, unconstitutional

yet “ quite accurate " in all respects, more ballot, in these words :
and void . And that one of the highest If this case does not throw any decis.

especially in its definitions. " Its 'defec . “ X 194. Thechief reason for the gen- and most sacreddutiesofthejudiciary ive light on the common stipulationin

tivedefinitionof thewordballotis ano- eraladoption ofthe ballot in this coun- is toupholdtheconstitution, inletter mercantie contracts providing fordeliv

tableinstance of omission; a defectthat try is,that it affords thevoter themeans andinspirit, uninfluenced by legislative erywithincertainlimits, it is at least a
in such a very large and unlimitedly pre- of preserving the secrecy of his vote. or any other definitions or opinions, un useful contribution. The contract was

tensious “ unabridged ” dictionary,ought And thisenableshim tovote independ lesssatisfiedthatthey are sound and for rails, “ the deliveryof the rails to

tobe regarded as unpardonable. ently and freely, without being subject true. commence on the 15th of January , 1873,

Mr. Pence was right in consulting a to be overawed [" they lie under no
and to be completed by the i5th of

dictionary , and it would beunreasonable awe.” - Swift. ], intimidated, or in any

to expect that he would have overlook . manner controlled by others, or to any

" LAWFUL HOLDERS ” OFCHEQUES April, 1873. The makers to have the

option to begin delivery on the 15th of

ed or forgotten Webster's, so called ; but i ! l will or persecution, on account of big
ETC. December, 1872. In the event of the

he was wrong in not consulting other vote. The secret ballot is justly regarded In a letter addressed by the Right Hon. makers exceeding thetime of delivery above

dictionaries ; and the quotations ofany asan importantandvaluable safeguard J. G. Hubbard to the Times relative to stipulated they shall pay, by way of fine,

ofhis “ authorities ” other thanthat dic forthe protection of the voter, and par- the decision in Smith v. TheUnion Bank, the sum of 7s. 6d. per tozper week."

tionary, was utterly idle. Not one of ticularly the humble citizen against the a very important point is raised as to The question acose on the penalty

them is in point ; while observations influence which wealth and station may presumptions of law . Mr. Hubbard clause, under which the plaintiff con

anent the questions of “ policy," " apure be supposed to exercise .And it is for seems tosaythat if it was assumed that tended thattheliabilitytopaycom .

ballot-box," etc., were outof order, and thisreason that the privacy is beld not the ultimate holder of the cheque in menced uponthe 15th of January, if

altogether onprofitable. to be limited to the momentof deposit- question was a lawful holder, the assump- delivery were not then commenced,

The definition given in Webster's is ing the ballot, but is sacredlyguarded by tion was contrary to the evidence fur, and the defendants thatit commenced

not erroneous. It iscorrect, as far as it the law for all time, unless the voter him. nishedby the cheque itself. " Lawful only on the 15th of April. The court

goes; but it is defective. The “ greatlex. self shallvoluntarily divulge it. (People owner,” hepresumes,“ does not mean held that the defendants' construction

icographer," as Mr. Pence says, “ does v. Pease, 27 N. Y. , 81).” an innocent ignoramus who has given was right, and Field , J. , observed that

not attach the meaning of secrecy to the In Cooley's Constitutional Limitations, full value for an article whose very face the word " time" was in the singular,

word.” Neither does the great lexi- the learned, and now standard author, disproves the title of the seller , but a and added that “ if the langcage had

cographer ” negative such meaning,-as says : " Themode ofvoting in this coun person intelligent enough to comprehend been exceeding the times for delivery,'

Mr. Pence doesnot observe. try, at all general elections, is almost the nature of a cheque, and combining I might have cometo a different conclu

Webster's is, therefore, a worthless universally by ballot. The honesty with his intelligence." This sion.” But though , in determining the

witness in the controversy. A few of distingnishing feature of this mode of vot. may be a very satisfactory definition of effect of the penalty clause it did not be
the other dictionaries testify as follows: ing is, thatevery voter is thus enabled to a lawful holder from a high moral and come necessary tosay what was the ob

A small editionofthe" Household secure and preserve the most complele and point, but it has been found unsuited to I ligatiou on the defendants as to any

* * *
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time for de.ivery before the 15th of pamed, returnable in 10 days. In mak. were issued and served upon the maker Senate in electing a new officer to suc

April, the point was considered by the ing this order we refrain from expressing and the payee of a note under a bill for ceed him . The election was inoperative

court, and much the same difference of any opinion on the merits of the case. a divorce and alimony filed by the wife and void, and has no effect upon the

opinion appeared as in Coddington v. Questions of the gravest importance, of the payee,and the payee, the hus- then organization of the bureau as pre

Paleologo ( 15 W.R. 961, L. R.2 Ex., 193 ). having relation to public interests, are band, with knowledge of the injunction, viously existing.

Mellor, J., said, “ The timefor delivery involved, and we are therefore willing to assigned the note for valuable consider Solr. Gen. Phillips for thegovernment,

is the period between the two specified consider the case on full argument, and ation, and gave notice to the debtor, and and J. A. Garfield and J. Daniels for the

times, and on no other day or time can therefore order a summons to the pres- the assignee took the assignmentwith claimant.

I fix thetime ofdelivery.” Field, J., entterm ,that the parties maybebrought the consent of the wife and not to inter Owing to the absence from the capital

seemed prepared to hold that “ the de- | into court. fere with her claim to alimony; upon bill of several of the judges during the holi

fendants were to commence by deliver In reply to the inquiry of Mr. Isham , filed by a judgment creditor ofthe bus- days, which prevented the usual confer

ing a reasonable quantity, probably 500 the court said the argument would be band to subject the proceeds to his debt, ence ofthe judges, no opinions were de

tous, on the 15th of January, and to de heard when the cause was reached on Held , That the injunction rendered a livered.

liver the remainder ratably," and Black- the call of the docket. transfer of the note by the husband null The court adjourned until Tuesday at

burn , J. , hesitated, and declined to ex E.S.Isham and MELVILLE W. FULLER and void so far as such transfer might 12 M.

press an opinion on the point. So in for the relators. affect the claim of the wife to the pro Tuesday, Jan. 4.

Codington v. Paleologo, where the con James P. Root for the respondents. ceeds of the note for purposes of ali On motion of N, H. Sharpless, Charles Swayne

tract was “deliveries to commence on This decision settles an important mony or support ; but subject to this, the of Philadelphia,was admitted .

the 17th of April, and to be completed question of practice inmandamus cases
transfer of the note or an attachment of Thomas Foley. m . H. Carpenter suggested the

by the 8th of May,” Kelly , C.B., and before the Supreme Court. It would it by a creditor of the husband would death of Thomas Foley, one of the defendants,
Pigott, B., hald that the seller was not nowseem as if the Supreme Court would not be null and void. The assignee or and moved that the case abate as to him . Granted .

bound tocommenceonthe 17th ofApril, at this term define the duration of the the creditor would bold it subject to the Quinton Corwin moved to enter theappearance

No. 87. Daniel C. Sawin v. Dennis G. Kenny.

whilst Martinand Bramwell, BB ., held terms of the mayor and aldermen of the claim fixed by the wife's injunction and of the administratrix of Daniel C. sawin, the

that he was, Martin , B., saying that the city.
attachment. plaintiff whose death had already been suggested.

seller must “ deliver a reasonabie quan
Granted .

EXAMINATION OF STUDENTS . - There were No.57. The First Unitarian Society, ofChicago,
tity, having reference to the entire bulk forty-three applicants for admission to UNITED STATES SUPREME COURT. ton ,mandate allowed to issue.v . H. F. Faulkner et al. On motion of Mr. Quin .

and to the interval of the time between the bar, among them Miss Ella Martin,

the 17th of April and the sth of May, a graduate of the Michigan State Uni.
PROCEEDINGS OF. No. 391. The Manhattan Life Insurance Com.

pany v . R. S. Buck. This cause was submitted on

and that of necessity would be a question for versity. The court appointed H, S. Monday, Jonuary 3 , 1876. printed arguments by A. B. Pittman for plaintiff,

the jury. "
and by W. P. Harris tor defendant, under the

Green, of Springfield, Judge Gallagher,

Thusopinions seem equally divided, of Decatur, and Mr. Ewing, of Bloom- 17th of December until the 3rd of Jan
The court having adjourned on the twentieth rule

No. 608. William H. Hoover, assignee, etc .. V.
and between Martin , B., and Field , J., ington, examiners. Abraham Wise et al . This cause was submitted

who both take the view that delivery On yesterday, on motion of Attorney 12 o'clock to -day :
uary , met, pursuant to adjournment, at on printed arguments by J. H. B. Latrobe for plain

must commence at the first date ,the fur: General Edsall, the people's cases were
tiff , and by W. W. Boyce for defendants, under

therdifference arises that the one would set for hearingon the 21st.

On motion of E. L. Goold , William Matthews, of the twentieth rule.

San Francisco, Cal . , and Willis Drummond , of No. 609. The Board of Liquidation of the State

leave to thejury the question of what is a
of Louisiana et al . v . H. S. McCom . This cause

Daniel F. Bayliss of Waynesville, De- Washington, D. c., were admitted .

reasonable delivery, the other seems in Witt County ,William S. Hall of Chicago, of McMinnville. Tenn , was admitted .
OnmotionofC. F.Peck,EdwardW. Munford, Campbell and J. Q. A. Fellows forappellants,

and

was submittedon printed arguments by J. A.

clined to determine it for himself. Some and Robert O'Hara of Lacon , were ad Onmotion of P. Phillips, GeorgeL,Paddock, of by ThomasJ. Semmes and RibertMott for appel

light is thrown on the question by the mitted to practice on foreign licenses. Chicago, 111. , was admitted. lees, under the twentieth rule.

case of Alexander v Vanderzee (20 W.
No, 634. Desire A. Chaffraix v. Arthur Shiff.

ChiefJustice Scott announced that all ofKeeseville, N. Y., was admitted .
On motion of George F. Edmonds, H. N. Hewitt,

This cause was submitted on printed arguments
R. 871 , L. R. 7 C. P. 530 ) , where the con- l membersofthe class examined yesterday On motion of G.H.Williams, John Q. Charles, by Mr. Robinson for appellant, and by J. A.Camp

tract was for a “ June shipment,” and it wereadmitted. The following compose of Denver, Colorado,was admitted.

bell for appellee, under tbe twentieth rule.

was held in the Common Pleas and the the class : George W. Brewer, Coles ; St. Louis,was admitted.On motion of M.H.Carpenter, C. H. Krum , of
No. 730. Frank A. Otis et al . v . Henry B. Cul .

lum , receiver, etc. This cause was submitted on

Exchequer Chamber that it was sufficient Alfred B. Davidson , McLean ; H. Baker, Case. (Original.) Exparte A. J. Ambler. Waite, printed arguments by Alfred Ennis for plaintiff,

if theshipmentwascompleted in June. Logan ;WalterW.McKaig,Cook ;Daniel C. J. announced the opinionof the court, deny and by George R. Peck for defendant,underthe

This decision, in reading the contrart H. Slayton,Kane; Wesley Martin , Hen- ugeomotieB dara mandamisso No. 108. Sarah E. Lloyd et al . v . M. C. Fulton ,

with reference to the time ofcompletion, ry ; M.F. Hoskinson, Wabash; Alex M. county etal. v. TheUnion Pacific Railroad Com . trustee, etc. This causewas argued by P. Phillips

somewhat favorstheview ofKelly, C.B., Wilson, Hamilton; John W.' Lindsay, pady. Waite. J., announced the decision of for appellants, and H.Wahians Pope for rappellee.
No. 109. E.Williams et . v .

Pigott, B.,andMellor, J. In thatcase Randolph ; John W. Karr, Woodford; inecourt, denying the motion to advance this Florence et al. Passed .

also the samequestion arose of whether E.R.E.Kimbrough ,Verniillion ; Russell No. 887. Levi R. Morrill, administrator, etc. y .
No. 110. Rufus Baker and Isaac F. Baker, assi

the construction of the contract was for M. Crocker, Peoria ; N. B. Brant, Cook ; error to the Circuit Courtof the United Staies forThe Mutual Benefit Life Insurance Company. In gnees, etc. v. Henry S. Wbite. The argument of

this cause was commenced by CharlesE. Perkins
the judge or the jury ; Kelly, C. B. , Walter Bennett, Woodford ; EllaA. Mar- the district of Indiana. On motion of E. L.btan for plaintiffs.

thought it was for the judge, Blackburn , tin ,Cook ;Jacob F. Murdock , Livingston ; ton the case was docketed and dismissed. Adjourned until Wednesday at 12 o clock .

J. , balanced, and the rest of the court, William H. Twaddle, McDonough ; No. 880. John Henderson et al v. William H.
Wednesday, Jan. 5.

thought it was for the jury. Upon the Thomas L. McGrath , McLean ; Charles
Wickham , mayor of New York et al. The motion

to advance this cause was submitted by H. Nicoll On motion of P.Phillips, William H. C. Ellis, of

whole, it is probably the better view W. Townsend, Cook ; George Morgan, for plaintiffs
Norfolk , Va ., W. A. Manderson , of Philadelphia,

that, in the absence of something more Cook ; Jesse B. Barton, Cook ; L. W.
No. 99. Susan B. Allen v. Thomas D, Allen. This Pa. , and George E. Bird, of Portland, Mo. , were

definite than the mere statement of a Paine, Cook ; Nicholas Uhlrich, Peoria ; lee, and submitted on printed argument by M.
cause was argued by GeorgeH. Bradles for appel

admitted .

On motion of J.W.Cary, J. C. Gregory, of Mad .

time for commencement andcompletion James E. Jewett, McLean ; S. H. Bethen, Thompson forappellant.
ison Wis . , was admitted .

No. 110. Rufus Baker and Isaac F. Graham , as .
of delivery, the first date refers only to Cook ; William M. Stokes, Logan ; George Charles Carpenter, executor,etc. This cause was signees, etc. v.Henry A.White The argument of

tion of the seller ;and,certainly, if the Macon ;F. H.Dickey,Cook; Levi N. for appellants. No counselappearing for appellee. fendant andconcludedby Charles E.Perkins for
buyer desires an early delivery he will Brewer, Cumberland ; Alfred Ficklin, Dewey, assignee, etc., et al.Dismissed with costs

No. 111. Lee Dunlop v. The State ofNorth Caro

do wisely to secure that right to bimself Coles; John W. Williams, McLean ; John under sixteenth rule. lina. Postponed to foot of the docket.

in plain terms.-- The Solicitor's Journal. C. Maxwell, Crawford ; Rufus M. Barlie, No. 102. Jane F. Hay et al . v. Charles Dewey, No. 112. The Fort Wayne, Muncie and Cincin

nati Railroad Companyv. Henry G. Gaylord. Dis

Fulton ; George W. Crow , Moultrie ; W. assignee;No. 103. John G. Blount v, R. C. Windley. Pass- missed with costs.

E. Loomis, Sangamon ; W. B. Charsser, ed withoutprejudice.
SUPREME COURT OF ILLINOIS.

No. 113. J. Young Scammon v . Mark Kimball,

Galine ; Benjamin F. Portius, Shelby ; No. 104. Myra Clark Gaines v. Jo seph Friendas assignee, etc. Passed until to -morrow .

114. Thomas Slater Smith et al . v. William
This court commenced its January William B. 'Leitch, Coles ; David W. etal. Passed until after assigned cases for 11th

Vodges, assignee, etc. This cause was argued by

term on last Tuesday, all the judges be- Dale, LaSalle; James H. Fleming, La No. 105. Milwaukee and St. Paul Railway Com N. H. Sharpless and Richard C. McMurtrie for the

Salle ; Oliver P. Chisholm , Kane.
pany v . Mary A. F. Arms. Passed .

ing in attendance. There are many

appellants, and by William A. Manderson for ap

No. 106.Edwin Reeder et al. v . Walter Crane. pellee.

No. 107. Edwin Reeder et al . v, Walter Crane . No. 115. The Delaware, Lackwanna & Western

cases before the court of importance to SUPREME COURT OF TENNESSEE. On motion of D. B. Duffield for plaintiffs, dis .
Railrond Company y. Joseph Warren , assignee ,

this district. Among them may bemen
missed with costs.

No. 116. The Delaware , Lackawanna and West

tioned the cases affecting the re -organi.
NASHVILLE, FEB. 20, 1875 . To -day, the case of the United States

ern Railroad Company v . Joseph Warren , assi

zation of the city and the terms of its [ HEAD - NOTES FROM THE COMMERCIAL AND against Allison,an appeal from the Court gnee. etc.

LEGAL REPORTER .]

No. 117. The National city Bank of New York v.
of Claims, was submitted , involving the

officers . In the case of the People ex

A. Hamilton & Co.v. Alex . Kennedy and the Government PrintingOffice at the by F. T. Frelinghuysen for plaintiffs , and con

question whethera printer employed in Joceph Warren ,assignee.
The argument of these aauses was commenced

rel . Charles W. Henderson et al . v. The Others.

City Council of Chicago, Mr. ISHAM
date of the election of a Congressional | tipued by S. S.Rogers for defendants.

Adjourned until Thursday at 12 o'clock .
WAREHOUSEMAN . printer by the Senate was entitled to

moved the court for an alternative writ Services not enuring to benefit of true own- the additional twenty per cent. provided

of mandamus ; upon which motion Chief er of property in storage - Claim for.--Cot for by the act ofFebruary 28, 1867. The THE LOUISIANA LAW JOURNAL. — We

JusticeScorr announced the opinionof ton had been seizedas captured and Court of Claims gave judgment for the have received the first number of a

the court, as follows :
special agent ofthe U.S. Treasury, and tends that,as two days before the pass- monthly periodical bearing this name.

The motion in this case is for an alter stored with thecomplainants, and sev . age of the twenty per cent act the Gov. It is devoted to law and literature, and

native writ of mandamus against the eral parties claiming theproperty as not ernme Printing Office passed from the published by B. BLOOMFIELD & Co. , of

city council of Chicago, to show cause abandoned,the special agentfiledhis jurisdiction of the Interior department NewOrleans, at five dollars per year, in

for mayor of the city , It is objected under which the cotton wassoldand tion of a Congressional printer,the terms advance. It is printed upon goodpaper,

that the statutehasprovided that pro proceedsheld subject to further order of of thatactdo not sustain the claim ,be- and contains thirty- two pages. We are

ceedings in mandamus shall be com the court ; upon bill filed by the ware cause the twenty per cent.was to be paid not informed who the editors are. It

menced by summons. That statute ob
houseman to impound this fund to pay only to those at the date of the act with contains much information that will be

viously has reference only tocircuit beir claim for charges upon the cotton; in its provisions - that is,in an executive
courts,and was intended to regulatethe held, thatthe possession ofthespecial department. It is also submitted , that useful to the bar, particularly the bar of

practice in these courts; but we have agent uptothe filing ofhis bill of inter.in fact theGovernment Printing Office Louisiana.

endeavored tomakethepractice inthis pleader was justifiable, and the charges always did belong to the Legislativede

court conform as near asmaybe to that properly accruing to thatdate were a partment, it was always under thecon THE AMERICAN Law ReviEW . - TheJan

which prevails in other courts, and in lien uponthe cotton. But all charges trol of a Congressional committee, and
analogy to that practice we haverequired accruingafterthat date do not consti- that fact should seem to establish that uary number of this quarterly, being the

proceedings in mandamus in this court tute a lien, as they have not enured to it was not intended to be an executive second of the volume, is received . Its

to be commenced by summons, instead the benefit of the true owners, who were bureau. contents are, 1. How can War be Prevent

of awarding the alternative writ, as was all the timeinsisting upon the restora The claimant contends that the act of ed ; 2. Liabilities of Express Companies

the former practice. In all matters of tionoftheir property . The bailee or the Senate electing a Congressionalprint

mere private concern it is customary to warehouseman can stand in no higher er was unconstitutional, because itwas

as Common -carriers ; 3. Joel Parker ; 4.

make the writ returnable at the next attitude than the party under whom he an election of a person to fill an office of German Legislation ; : 5. Digest of the

term of court, but in cases where public holds. the United States established by law, English Law Reports ; 6. Selected Digest

interests are involved, to a day in the Nashville, DEC. TERM, 1874. and therefore not within the jurisdiction of State Reports ; 7. Book - notices ; 8.

same term at which the application is
W. W. Wilhoil v.J. P. and S. C. Castell. of the Senate,which may elect only its List of Law Books published in England

made. Accordingly, in lieu of the alter- TRANSFER OF NOTE AFTER INJUNCTION - CON own officers ; and for this reason , it is

native writ applied for in this case, sum said , the office of Government printer and America, since October, 1875 ; 9.

mons will be ordered to the defendant Where an injunction and attachment I was not abolished by the action of the Summary of Events .

etc.

!

FLICTING CLAIMS.
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mons.

1

stances .

con

Emmons were offered to be proved does course of their previous business in this ers of the judge, as defined by the com

not appear. way with the firm of Emmons & Chan. mon law, were largely trenched upon .

It is to be presumed it was sufficient dler. They claimed a factor's lien upon A statute claimed to work this effect

SATURDAY, JANUARY 15, 1876. to lay the proper foundation as to them the moneyand proceeds of the property mustbe strictly construed. But no se

for tbe introduction of the evidence. in question for the satisfaction of this verity ofconstruction is necessary to bar

The declarations were competent_to demand. monize the language employed with the

prove the whole case as against Em The court charged that as the lien view we have expressed. The identity

The Courts .

1 Taylor's Evidence, 486 . could not attach until the money and required is to be in " the practice, plead

Whether the declarations were made proceeds were received bythedefendants ings, and forms and modes of proceed

in thepresence orbroughttotheknow--if the previous transactions created the ing." The personalconduct andadmin .

UNITED STATES SUPREME COURT. ledge ofeither of the defendantsisim . relation ofdebtor and creditors between istration of the judg: in thedischarge of
material. The objection as taken was them and Emmons and they could have bis separate functions is, in our judg.

OCTOBER TERM, 1875. confined to this point, and this is the sued Emmons for the amount - " this ment, neither practice, pleading, nor a

IRA P. NUDD et al. v. GEORGE B. BURDOWS, only aspect in which it is necessary to would bring the debt under the bankrupt form nor mode of proceeding within the

assignee of the estate of Nonton EMMONS,a bank consider it. If it were intended to rest act the same as any other debt.”
meaning ofthose terms as found in the

rupt.
it upon any other ground it should have This must necessarily be so. The lien context. The subject of these excep

In error to the Circuit Court of the United States for been so presented and the court advised attempted to be set up was repelled by tions is, therefore, notwithin the act as
the Northern District of Illinois.

accordingly. the circumstances referred to. Such a we understand it .EVIDENCE - DECLARATIONS OF BANKRUPT

-INSTRUCTIONS TO JURY - ACT OF 1872 RE- Emmons and James W. and Richard would a mortgage, pledge, or power to the judicial office . How far the legisla
In the early part of December, 1870, claim occupies no better ground than There are certain powers inherent in

LATING TO PRACTICE CONSTRUED - PRAC- Chandler were partners, under the name confess judgment given at the same time tive departmentof the government can

TICE IN STATE AND FEDERAL COURTS. of Emmons & Chandler. The plaintiff and for the same purpose. Otherwise impair them or dictate the manner of

1. DECLARATIONS OF BANKRUPT . - That the court claimed that the partnership was dis every factor might be thus secured when their exercise are interesting questions,

did not err in admitting in evidence thedeclara solved on the 13th of that month. The bis debtorwas in the article of bankrupt- bnt it is unnecessary in this case to con

2. DUTY OF JUDGE ANDJURY . - The court states defendants insisted that it continued cy , and this class of creditors would have sider them . Houston v. Williams, 13

che province of the judge and jury in jury trials. down to the close of the business in a monopoly of the preferences so given , Cal., 24 .

3. Factor's Lien - The court states how a fac- question, and that the transaction was Such preference, to whomsoever given , The judgment of the Circuit Court is

4. How Far PRACTICE in the FEDERAL Court not with Emmons alone but with the is forb.dden by the bankrupt law and is affirmed .
MUST CORRESPOND TO THE PRACTICE IN THE STATE | firm of Emmons & Chandler.

a fraud upon it. Fraud destroys the va D. W. MIDDLETON ,COURTS UNDER ACT OF 1872. - That the purpose ot

this act was to bring about uniformity in the law They offered in evidence the declara lidity ofeverything into which it enters. C. S. C. U.S.

of procedure in the Federal and State courts in tions of the Chandlers_touching the It affects fatally even the mostsolemn

the same locality. It had its origin in the code points in controversy . The court ex. judgments and decrees. Bankrupt Act, UNITED STATES SUPREME COURT.

enactments of many of the States. While in the cluded the testimony and the defend sec. 35 ; 1 Story's Eq . , sec. 252 ; Freeman

ingand practice were adhered to , in theState ants excepted. on Judgments, sec. 486 . OCTOBER TERM, 1875.

courts of the same district, the sinpler formsof This ruliog was correct . The declara Whenever fraud is perpetrated byone JAY COOKE et al. v. THE UNITED STATES

the local code prevailed .

necessity of the bar studying to disciustsystems him , but, except under circumstances er is liable. Paisley ". Freeman, 3 T.R.,

This involved the tions ofa party maybe evidence against party to the injury of another, the offend- THE UNITED STATES - COMMERCIAL PAPER

-TREASURY NOTES - FORGERY - PAYMENT

move this evil. The personal administration by which had no existence in this case , 51 ; Benton v. Pratt, 2 Wend.,385. Here OF FORGED PAPER.

the judge of his duties while sitting upon the theycannot be received in his favor. the jury have foundthe facts charged by
1. That when the United States become parties

conduct and administration of the judge in the The Chandlers might have been called the assignee. This is conclusive against to commercial paper, they incur all the responsi:

discharge of his separate functions, in the judg. as witnesses . Their declarations were the defendants with respect to any claim bilities of private persons under the same circum

mentof the court, is neither pleading practice, merelyhearsay, andas regards this case upon the fund.
2. That genuine treasury notes, like those now

meaning of those terms as found in the context, were res inter alios acta . The lastassignment relates to alleged in question,were,before their maturity, part ofthe
and therefore the Federal court is not bound by

the provision of the Illinois practice act ; that the that incharging thejury the judge com
It appears by the bill of exceptions errors of the court in matters of practice. negotiable commercial paper of the country.

Before the judge began his charge to the by payment,was an adoption ofit.
3. The the receipt of the paper, accompanied

only as to the law of the case : that no instruc- mented upon the evidence. jury , the counsel for the defendants 4. How far the government is bound by the acts
tions shall be given unless reduced to writing, Questions of law are to be determined requested him in giving it to of its officers in receiving and paying.forged notes

etc.—[ED. LEGAL NEWS.] of the government.
by the court - questions of fact by the form in all things to the practice of the 5. That Congress seems to have been desirous of

Mr. Justice SWAYNE delivered the op- jury. The authority of the jury as to courts of record and the law of the State. meeting its obligations of this class whenever
inion of the Court.

the latter as absolute as the authority This he refused to do. He also refused they could be exchanged for, or retired with the

The first of the assignments of error of the court with respect totheformer. to allow the jury to take with them to ing a longer time to run;the object was to get rid

presents the question whether the court No question of fact must be withdrawn their room the written instructions he of this species ofdebt.

erred in admitting in evidence the from the determination of those whose had given them , and likewise, the ac 6. DISSENTING OPINION– From the opinion ,

declarations of the bankrupt. function it is to decide such issues. countbook, bills of lading, and addition - are ofthe opinionthat the United States are notClifford, J. , Field and Bradley, JJ. , dissent, and

The suit was brought by the assignee The line which separates the two pro al papers which had been introduced in liable for forged paper under any circumstances.

to recover against Nudd and Noe for vinces must not be overlooked by the evidence, other than the depositions. -[Ev. LEGAL News

money and property which they had court . Care mustbe taken that the jury To each of these refusals the defendants Opinion by Waite, C. J.

received from Emmons. They had ap . isnot misled into the belief that they are excepted. The United States sued Jay Cooke &

plied the money and the proceeds of the alike bound by the views expressed up The practice act of Illinois provides, Co., in this action, to recover back money

property in payment of a debt which on the evidence and theinstructions giv- that the court in charging the jury shall paic them by the assistant treasurer, in

Emmons owed them . The property en as to the law . They must distinctly instruct them only as to the law of the New York, for the purchase or redemp.

was live stock, consisting of cattle, sheep understand that what is said as to the case ; that no instructions shall be given tion before maturity , under the act of

and hogs. The net proceeds were facts is only advisory and in no wise in- unless reduced to writing ; that instruc- August 12, 1866 (14 Stat., 31), of what

$ 7,553.27. The moner was $ 1,000. The tended to fetter the exercise finally of tions asked shall not be modified by the purported to be eighteen 7.30 treasury

aggregate amount in controversy was their own independentjudgment. With court except in writing ; that the in- notes, issued under the authority of the

$ 8,553.27. The assignee claimed that in these limitations it is the right and structions shall be taken by the jury in act of March 3 , 1865 ( 13 Stat. , 468 ) , but

the stock was bought largely upon cred- duty of the court to aid them , by recall. their retirement and returned with the which it is alleged were counterfeit.

it ; that Emmons was at the time hope- ing the testimony to their recollection, verdict,and that papers read in evidence, Cooke & Co. insist that iſ they honestly

lessly insolvent ; that Nudd and Noe by collating its details, by suggesting other than depositions, may be carried believed the notes in question were

knew it, and that the transaction was groupds of preference where there is from the bar by the jury. i Gross'Stat ., genuine, and so believing in good faith

the fruit of a conspiracy between the contradiction, by directing their atten. 289. passed them to the assistant treasurer,

parties, having for its object thegiving tion to the most important facts,by elimi It is declared by the act of Congress of and he, under a like belief and with

to Nudd and Noe by Emmons a fraudu- nating the true points of inquiry, by re- June 1 , 1872, sec. 5 , “ that the practice, like good faith received and paid for

lent preference over his other creditors. solving the evidence, however compli- pleadings, and forms and modes of pro- them, there can be no recovery even

Nudd and Noe received theproperty cated, into its simplest elements, and by ceeding in civil causes , other than equity though theymay have been counterfeit.

and money in January , 1871. The peti- showing the bearing of its several parts and admiralty causes, in the circuit and As this defense meets us at the thres

tion in bankruptcy against Emmonswas and their combined effect, stripped of district courts shall conform as near hold of the case, it is proper that it

tiled in the following month of Febru- every consideration wbich might other- as may be " to the same things ex. should be first considered.

ary. The action is founded on the 35th wisemislead or confuse them . How this isting at the time in the courts of rec It was conceded in the argument that

and 39th sections of the bankrupt act. duty shall be performed depends in every ord of the State within which such cir . when the United States become parties

The transaction was within fourmonths case upon the discretion of the judge. cuit and district courts are held .” to commercial paper they incur all the

before the filing of the petition. Upon There is none more important resting The purpose of the provision is appar . responsibilities of private persons under

the trial the plaintiffs proposed to prove upon those who preside at jury trials. ent upon its face. No analysis is neces the same circumstances. This is in ac

what Emmons had said touching the Constituted as juries are, it is frequently sary to reach it. It was to bring about cordance with the decisions of this court.

purchase of the stock and the payment impossible for them to discharge their uniformity in the law of procedure in the (Floyd's Acceptances, 7 Wall . , 557;U.S.

ofthe money to the defendants. function wisely and well without this aid. Federal and State courts of the same lo v. Bk. of Metropolis, 15 Pet. , 373.) As

To each and all ofthe questions asked In such case chance, mistake, or caprice cality. It had its origin in the code was well said in the last case :

with this view the counsel for the de- may determine the result. enactments of many ofthe States. While the daily and unavoidable use of com :

fendants objected , “ on the ground that We do not think the remarks and sug- in the Federal tribunals the common mercial paper by the United States, they

they called or the declarations of Em - gestions of the learned judge in this case law pleadings, forms, and practice were are asmuch interested as the community

mons not made in the presence of either exceeded the proper license. adbered to , in the State courts of the at large can be, in maintaining these

of the defendants, or brought to their They did not go beyond the verge of same district the simpler forms of the principles ." It was, also, conceded

knowledge. "
what has been often sanctioned by this localcodeprevailed. This involved the that genuine treasury notes, like those

Was this ground of objection well ta- and other courts. Games et al. v.Stiles, necessity on the part of the bar ofstudy now in question,were before their ma
ken ?

14 Pet., 337 ; U. S. v. Fourteen Packages, ing two distinct systems of remedial law , turity part of the negotiable commercial

The counsel for the defendant in error Gilp ., 254 ; 1 Taylor's Evid ., 35. and of practicing according to the whole paper of the country. We so held , at

insists that they were competent as the The modifications of the two instruc- ly dissimilar requirements of both . The ihe last term , in Vermilye & Co. v. Ex.

declarations of a co -conspirator. tions asked for by the defendants, were, inconvenience of such a state of things press Co. , 21 Wall., 138.

In general the rules of evidence are we think , correct in point of law. Only is obvious. The evil was a serious one. It is, undoubtedly, also true, as a gen :

the same in civil and criminal cases. thesecond one calls for any remarks. It was the aim of the provision in ques. eral rule of commercial law, that where

U.S. v. Gooding, 12 Wheaton , 469. There was proof tending to show that tion to remove it. This was done by one accepts forged paper púrporting to

“Where two or more persons are as on the 13th of December, 1870, the de bringing about the conformity in the be his own , and pays it to a holder for

sociated for the same illegal purpose , fendants adjusted their acoount with courts of the United States which it pre. value, he cannot recall the payment.

any act or declaration of one of the par: Emmons & Chandler, and by the agree. scribes . The remedy was complete. The The operative fact in this rule is the ac

ties in reference to the common object, ment of all the parties transferred the personal administration by the judge of ceptance or more properly perhaps, the

and forming a part of the res gesto , may amount due to themselves to the separate his duties while sitting upon the bench adoption of the paper as genuine by its

be given in evidence." Amer. Fur Co. account of Emmons, and gave the Chan was not complained of. No one object. apparent maker . Often the bare receipt

v. U. S., 2 Peters, 365.
dlers a release. The balance found due, ed or sought a remedy in that direction of the paper accompanied by payment is

The bill of exceptions does not pur- and so transferred , was the same with We see nothing in the act to warrant equivalent to an adoption witbin the

port to give all the evidence. What the amount in controversy , as before the conclusion that it was intended to meaning of the rule , because as every

proof had been given of the alleged con- stated. The business of the defendants have such an application. man is presumed to know his own sig .

cert and conspiracy on the part of the was the selling of live stock upon com If the proposition of the counsel for nature and ought to detect its forgery by

defendants when the declarations of mission . The balance accrued in the the plaintiff in error be correct, the pow . simple inspection, theexamination which

“ From
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are

he can give when the demand upon him comptroller, and recorded by the register, person from whom received, the num. Neither has there been such delay in

is made, is all that the law considers and not otherwise. ( Rev. Stat., sec. 305; ber, date, and amount of principal and returning the notes to Cooke & Co., after

necessary for his protection . He must i Stat., 65.) Therooms pr . vided in the interest allowed on each note. These their receipt by the assistant treasurer,

repudiate assoon as he ought to have dis. Treasury building at the seat of govern entries were to b4 delivered to the treas. as will throw the burden of theloss upon

covered the forgery , otherwise he will ment for the use ofthe Treasurer are by urer with the notes, and if found correct the government. The return should

be regarded as accepting the paper. Un- law theTreasuryof theUnited States. he was to receivecredit for theamount have been madewithin a reasonable time

necessary delay under such circumstan- ( Rev. Stat ., sec. 3591 ; 9 Stat., 60. ). The allowed . (Sec. 7. ) To promote the pub- and what is a reasonable time is always

ces is unreasonable ,and unreasonable rooms assigned by law to be occupied by lic convenienceand security, and pro- a question for the courts when the facts

delay is negligence which throws the them are appropriated to their use and tect the United States, as wellasindivid- are not disputed. - Wiggins v. Burkham ,

burden of the loss upon him who is for the safe keeping of the public money uals, from fraud and loss, the Secretary 10 Wall , 133.) Here there is no dispute.

guiltyof it , rather than upon one who is deposited with them . (Rev. Stat., sec. of the Treasury was authorized to make The notes were delivered to the assistant

not. The rule is thus well stated in 3598 ; 9 Stat. , 59 ) The assistant treas- and issue such instructions as be should treasurer on different days between Sep

Gloucester Bank v. Salem Bang, 17 Mass ., arers are to have the charge and care of deem best, to the officers required to re- tember 20 and October 8. The first

45. “ The party receiving such notes the rooms, etc., assigned to them ,and to ceive the notes in behalfof, and as agents suspicion in Washington in regard to

must examine them as soon as he has perform the duties required of them re- in any capacity for, the United States as their character was October 5, when a

opportunity, and return them immedi- lating to the receipt, safe keeping and to the custody, disposal, canceling and note was found ofwhich,upon inspection

ately . If he does not, he is negligent, disbursement of the public money . (Rev. return of the notes received, and as to ofthe record , a duplicate was already in .

and negligencewill defeat his action.” Stat. , sec . 3599 ; 9 Stat. , 59. ) All collect the accounts and returns to be made to All the notes were found and returned

When , therefore, a party is entitled to ors ard receivers of public money of ev . the Treasury Department of such re to New York, October 12, and the next

something more than a mere inspection ery description within the city of New ceipts. (Sec. 8. ) The Secretary of the day Cooke & Co. were notified.

of the paper before he can be required York are required, as often asmay be Treasury was directed to cause such notes The amount of 7.30 notes issued by

to pass finally upon its character, as, for directed by the Secretary ofthe Treasury, to be paid whenthey fell due, and he the government was many hundreds

example, an examination of accounts or to pay over to the assistant treasurer in was authorized to purcbase them at par ofmillions of dollars . Necessarily the

records kept by him for the purposes of that city all public money collected by for the amountof the principal and in accounts and records of their iesue and

verification, negligence sufficient to them or in their hands. (Rev. Stat., sec . terest due at the time of the purcbase.— redemption were voluminous. Between

charge him with a loss cannot be claimed 3615 ; 9 Stat. , 61. ) The treasurer of the ( Sec. 9. ) September 20 and October 8 Cooke & Co.
until this examination ought to have United States, and all assistant treasur The act of July 17 , 1861, “ to authorize themselvessold to the assistant treasurer

been completed. If, in the ordinary ers, are required to keep all public mon a national loan , and for other purposes," for redemption more than $ 7,500,000.

course of business,this might have been ey placed intheir possession tillthe provided for an issue of 7.30 treasury Otherparties were at the same time

done before payment, it oughtto have same is orderedby the proper depart notes, and ,in terms, re-enacted allthe making sales to large amounts. Time

been, and payment without willhave mentor officer of thegovernment to be provisions oftheact ofDecember 23, 1857, mustbe given forcarefulexamination

the effect of an acceptance and adoption. transferred or paid out, and,when such so far as the same were applicableand andscrutiny, and we do not think that,
But if the presentation is made at a time orders received,' faithfully and not inconsistent with what was then under all the circumstances, any unreas

when , or at a place where such an ex- promptly to comply with the same, and enacted.- (12 Stat.,259,secs. 1 and 10.) onable delay occurred either in their
amination cannot be had , timemust be to perform all other duties as fiscal agents The acts of June 30, 1864 ( 13 Stat., 218) , transmission to or return from the Trea

allowed for that purpose ; and , if the ofthe government that may be imposed and March 3, 1865 ( 13 Stat., 468), wbich sury Department .

money is then paid, the parties, the one by any law or by any regulation of the authorized further issues of the same

in paying, and the other in receiving Treasury Department madein conformi- class of notes, did not in terms re-enact therefore,that if thenotes were in fact

We are all clearly of the opinion,

payment,are to be understoodasagree- ty tolaw . (Rev. Stat., sec. 3639 ; 9Stat., the provisions ofthe acts of 1857 and 1861, counterfeit,their receiptby theassistant

ing that a receipt and payment under 60.). All money paid into the Treasury but they did authorize and require the

such circumstances shall not amountto of the United States is subject to the Secretary of the Treasury to make and treasurerandhispayment therefor did

an adoption, but that further inquiry draft of the treasurer, and for the pur- issue such instructions to the officers preclude the United States from receive

may be made,andifthe paper isfound pose ofpaymentonthepublic account, who mightreceivethenotes in behalf of ingbackthe money paid. Sofar there

to be counterfeit, itmay be returned with the treasurer isauthorized to drawon the United States, as he should deem was no error in the courts below.

in a reasonable time. What is reason . any of the depositories as he may think best calculated “to promote the public It was, however, contended by Cooke

able,must in every case depend upon most condusive to the public interestand convenience and security,and to protect &Co.thatif the notes werenot counter

circumstances ; but until a reasonable the convenience ofthe public creditors. the United States ,as well as inividuals, feit, but genuine notes unlawfully and

time has in fact elapsed , the law will not (Rev. Stat , sec . 3644 ; 9 Stat., 61. ) from fraud and loss.” — (13 Stat., 221, sec. surreptitiously put in circulation, the

impute negligence on account of delay. Thus it is seen that all claims against 8. )
governmentwas bound fortheir payment.

So, too , if the paper is received and the United States are to be settled and These are public laws of which all
to a bona fide holder, and consequently

paid for by an agent, the principal is not adjusted in the Treasury Department,” musttakenotice. In the absenceofany that there could be no recovery, We

charged unless theagent had authority and that is located at theseatofGov evidence showing a regulationpermit- quite agree with the lamented judge of

to act for him in passing upon the char: ernment." The assistant treasurer in ting an exchange or redemption of notes the circuit court whobadthis case before

acter of the instrument. It is the degli- New York isacustodion ofthepublic atany other place than thetreasury,and him upon error to thedistrictcourt,that
genceof the principal that binds, and money , which he may pay out or trans. after settlement and adjustment in the theevidence tending to show a fraudu.

that ofthe agent has no effect, exceptto fer upon the orderof the proper depart. department, it will notbepresumed that lent or surreptitious issue ofnotes printed

the extent that it is chargeable to the mentor officer, but he has no authority one wasmade. The notes in question from the genuine plates was exceedingly

principal , to settle and adjust, that is tosay, to de- are not made payable at any particular" meagre, and by no means sufficient to

Laches is not imputable to the govern- termine upon the validity of any claim place. Consequently they are in law warrant a verdict to that effect ; but the

ment, in its character as sovereign , by against the government. He can pay payable at the treasury,and this is atthe jurywas not permitted to passupon that

those subject to its dominion. ( U. S. v. only after the adjustmenthas been made seat of government and in the Treasury question,as thedistrict judge charged

Kilpatrick , 9 Wheat., 735 ; Gibbons v. U. “ in the Treasury Department,” and then Department. In this department the
that if the notes were printed in the

S.,8 Wall., 269). Still a government may upondrafts drawn for that purpose by Seeretary represent the government. department, and all ready for issue, yet

Buffer loss through the negligence of its the Treasurer .
His acts and his omissions , withinthe if they were not in fact issued, the 'Uni

officers. If it comes downfrom its posi By the act of April 12 , 1866, the Secre. line of his official duties , are the acts or ted States could recover . ” . The issue to

tion of sovereignty andenters the do- tary of the Treasury wasauthorized, at omissions ofthe government itself, and bindthe government, said thejudge,
main of commerce, it submits itself to his discretion , to receive the treasury in all commercial transactionshis official “ must be a pbysical act of an authorized

the same laws that govern individuals notes issued under any actofCongress in negligence will be deemed to bethe officer.”
there. Thus, if it becomes the holder of exchange for certain bonds, or he might negligence of the government. He is It was conceded on behalf of the gov

a bill of exchange, it must use the same sell the bonds, and use the proceeds to specially charged with the duty of retir. ernment, in the argument bere, that if

diligence to charge the drawers and in- retire the notes. ( 14 Stat., 31. ) This ex . ing these treasury notes by exchange, the notes had been due when they were

dorsers that is required of individuals, change or retirement of the notes in- payment, or purchase, and he is the only received and paid , this part of the charge

and if it fails in this , its claim upon the volved an adjustment oftheclaims made agent authorized to act for the govern- could not be sustained.
We need not ,

parties is lost. ( U. S. v. Barker, 12 on their account against the government. ment in that behalf. All who deal with therefore, examine that question . The

Wheat., 559. ) And generally, in respect That adjustment,as has been seen , could the government in respectto these notes noteswere perfect and complete as soon

to all the commercial business of the only be had in the Treasury Department, are presumed to know his exclusive as printed. They did not require the

government, if an officer specially charg: and the Government cannot bebound by authority, for it is public law. Until such signature of any officer. As soon as they

ed with the performanceof any duty and any payment made without it, through time, therefore, as hehasacted ,or in dne had received the impression of allthe

authorized to represent the government one of the assistant treasurers, until a course of business ought to have acted , plates and dies necessary to perfect their

in that behalf, 'neglects that duty and sufficient time has elapsed, in the regu- there can bave been no such laches as form , they were ready for circulation

loss ensues, the government must bear lar course of business, for the transmis will charge the government. He is pre- and use . In this respect they did not

the consequences ofhisneglect. Butthis sion of the notes to thedepartmentard sumedtoact officiallyonly in his de- differ from the coins of the mint when

cannot happen until the officer special . an examination and verification there . partment. His attention can only be fully stamped and prepared for issue.

ly charged with theduty, if there be one, That such was the expectation of demanded after the presentation of the Coin is the money of commerce and cir

has acted or ought to have acted. As Congress is apparent from the legisla- notes at that place. "It was there that culates from hand to hand as such .

the government can only act through its tion authorizing the issue of such notes. the accounts and records of the issues These notes represent the promises of

officers, it may select for its work whom . On the 23d December, 1857, an act was and redemptions under the early laws the government to pay money, and were

soever it will, but it must have some rep . passed “ to authorize the issue of treas were by statute required to be kept, and intended to circulate and take the place

resentative authorized to act in all the ury notes. ( 11 Stat., 257. ) The payment that is the appropriate place for keeping ofmoney, to some extent, for commer

emergencies of its commercial transac or redemption of these notes was to be such similar recordsas the Secretary of cial purposes. Although not made legal

tions. If it fail in this, it fails in the made to the awful holders upon pre. the Treasury may by regulation prescribe terder asbetween individuals, they were,

performance of its own duties, and must sentment at the treasury. (Sec. 2.) The under the later laws, to protect against for their then face value, exclusive of in

be charged with the consequences that notes were to be prepared under the di fraud and loss. terest, as between the governmentand

foilow such omissions in the commercial rection of the Secretary of the Treasury, Such seems to have been the under its creditors.- ( 13 Stat.,221, sec.18 .) They

world . and to be signed in behalf of the United standing of the parties in the transac were issued under the authority of “ an

Such being the principles of law appli . States by the treasurer thereof,and countion which is now nnder consideration . act to provide ways and means for the

cable to this part of the case, we now tersigned by the register of the treasury . The notes were “ sold ” to the assistant support of the government” (13 Stat . ,

proceed to examine the facts. Each of these officers was to keep, in treasurer, and were, by stamp upon their 218, title ) in its great peril, and they bore

The department of the treasury is by books provided for that purpose, accu- back at the appropriate place for their the “ imprint of the seal of the Trea

law located at the seat of governmentas rate accounts, showing the number,date , endorsement, made payable " to the sury Department as further evidence

one of the executive departments, and amount, etc., of each note signed or order of the Secretary of the Treasury , of lawful issue.” — ( Ib. , 220, sec. 6. )

the Secretary of the Treasury is its offi- countersigned by himself, and also show for redemption. ” The payment by the Their aggregate amount was very large,

cial head . (Rev. Stat., sec. 233 ; 1 Stat. , ing the notes received and canceled . assistant treasurer under such circum- and they were all of convenient deno

65.) All claims and demands against the These accounts were to be carefully pre- stances, for thepurchase, did not “ retire" minations, not less than ten dollars.

government are to be settled and adjust- served in the treasury. (Sec. 3.) The the notes. That upon the face of the ( Ib ., 218, sec. 2 ) . The people were ap

ed in this department, (Rev. Stat . , sec notes were made receivable for public transaction required the further order of pealed to, through tbeir patriotism , to

236 ; 3 Stat. , 366, ) and the Treasurer of dues. ( Sec . 6.). The officer receiving the the Secretary ol the Treasury . Undoubt accept and give them circulation. They

the United States is one of its officer. same was required to take from the holdedly it was expected that in due course entered largely, and at once , into the

(Rev. Stat . , sec 301 ; 1 Stat , 65. ) His er a receipt upon the back of each note, of business that order would be given , commerce of the country, and passed

duty is to receive and keep the money stating distinctly the date of payment and but, until given , or at least until it ought readily from hand to hand as, or in lieu

of the United States and disburse it up amount allowed. He was also required to have been given , it cannot besaid that of, money . After the close of the war

on warrants drawn by the Secretary of to make regular and specific entries of the government has accepted the notes they became, in a sense, too valuable for

the Treasury , countersigned by either all notes received by him, showing the land adopted them as genuine. circulation, and were, on that account,
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to a large extent, withdrawn and held statutes omitted the prior provision on the sub. Onthe 14th complainants, on affida If the court may exercise this jurisdic

for investment. ject . They have thus repealed thelaw authoriz: vits filed , moved for a rule on the mem- tion in cases ofdoubt, or even wbere

Butit is insisted, on the part ofthe presence of the same, and for disobedience to bers of the Common Council who can there is no doubt of the result, afew
government, that as the act of April 12, their orders and process. Whether it was the de

vassed the returns,and the attorneys who contentious and not over scrupulous

1866 , onlyauthorize.ltheSecretary of sign. If thatbodytostripthe courtesdefined power signedthe opinions,to show cause why persons might and probably would be

the Treasury to retire, before their ma as it existed at common law , or whether the they should not be punished and com- induced from theheat and strife always

turity, notes “ issued"under the author: courts being created by the Constitution and the mitted" for a contempt of court — the engendered in such elections, to resort

ity of some actof Congress,hecould power to pucosa,thecomment belog onstitutionis members for violating, and theattorneys to a bill andan injunction and thus for

only take up such as were actually put and beyond the power of the general assembly, for advising, the violation of the injunc. years thwart the will of the people ,

out by the " physical act” of some au are questions not discussed in the case. – ED . LE- tion . which the General Assembly has made

thorized officer of the government in Gal News.] A rule was accordingly entered requir: absolute in adopting or rejecting this

pursuance of law. This, we think, is too WALKER, J. - On the 23d of April, 1875, ing them to show cause, by the 21st of charter for their government. Public

narrow a construction of the act. At the an election was held in the city of Chi- May, at 10 o'clock, and requiring them policy does not require such a jurisdic.

time it was passed, the war of the rebel- cago to determine whether that munici : to answer interrogatories . They were tion even if it could sanction it. If the

lion was over. In tbeprosecution of this pality would change their charter, and subsequently exhibited, and answers power were admitted , where would its

war an immense debt had been con- the people would become incorporated thereto were filed by all of the defend jurisdiction end ? Suppose a person were

tracted. To meet the pressing demands under the general incorporation act for ants. The members of the Common to conceive a law to have been unconsti.

upon the credit of the government, va. cities and villages,which went into force Council admitted the canvassing of the tutionally enacted, could be by bill re

rious forms of securities had been put on the first day of July , 1872. On the returns, and the attorneys admitted the strain the governor and all other offi

forth , some of which , like these now 26th of that month , the prosecuting at- giving of theopinions referred to herein . cers from executing it until a hearing

under consideration, would mature at an torneyand five others, taxpayers of the The court found the defendants guilty of could be had and the law declared valid?

early date , and sooner, perhaps, than city, filed a bill in the Circuit Court of a contempt,and fined each of a number Suppose a citizen in his hostile opposi

they could be met without the negotia- Cook county against forty aldermen, ofaldermen $ 100,and each attorney $ 300 , tion to a governor elect, or from other

tion ofnew loans. In view of this pos- composing the Common Council of the and they all appeal to this court. motives, were to conceive that he had

sible contingency, Congress seems to city, and the city clerk . It is first urged that there is error in obtained his apparent majority by fraud,

have been desirous of meeting its obli It alleges the omission by the mayor the form in wbich the judgments are could he apply to a court for and obtain

gations ofthis class whenever they could and Common Council to submit in ex: entered. This may be true ; but we an injunction, to restrain him from be.

be exchanged for or retired with thepro- press terms,or otherwise, to a vote of havechosentoconsiderand determine coming inaugurated, until by delays and

ceeds of the sale of certain specified ihe people, the question of minority rep: the case on its merits, passing over tech- appeals the term for which he had been

bonds having a longer time to run. The resentation, and charges that on account nical objections. elected should expire and thus defeat

object, evidently, was to get rid of this of such omission, the election held on The General Assembly have not only the will of the people ?

species of debt, and we think the act the 23d of the month was void ; also, failed to define the offense of resisting Again, suppose à constitutional con

may be fairly construed to authorize the that a large number of illegal and fraud. the authority of the State as exercised vention were called, a Constitution

retirement of all notes of this class out. ulent votes were cast in favor of organi- by the courts, and declare the penalty adopted and submitted to the people for

standing which the government would zation under the law ; that a large num or punishment to be inflicted, but in the ratification or rejection, and the vote

be required to meet at maturity, ber ofballots not actually cast by voters last revision ofour statutes omitted the were in favor of adoption, could a bill

This leadsto a reversal of the judg . were deposited in the ballot -boxes by prior provision on the subject. They be filed to preventthe Secretary of State

ment. There have been other errors as the judges, or by their connivance ; that I have thus repealed the law authorizing from canvassing the returns because

signed upon the rulings made in pro . in some of the wards there were no poll courts to punish contempts offered in the fraud was alleged, until the vote of every

gress of thetrialas to the admission of lists and no clerks,and that if the illegal presence of thesame, and for disobedi. county could be contested, purged , and

evidence. These need not be specially votes were rejected, the result would be ence to their orders and process. Wheth- new returns were made and a trialwere

alluded to. It is sufficient to say that againet organization under the act ; that er it was the design of that body to strip bad after long and vexatious delays ?

wethink there is no error here. The the judges had returned, or were about the courts ofthat power,or to leave them Can it be said that the two houses of

samemay be said as to the ruling of the to return their canvass of the votes, in to exercise the undefined power as it ex- the General Assembly may be restrain

court upon the punching or cancellation cluding such illegal and fraudulent votes isted at the common law, or whether ed by injunction from the enactment of

of the notes if they were counterfeit, so cast and received, and those cast at the courts being created by the Constitu- laws, because a portion of the members

the cancellation could do no barm , for the polling places where no poll-lists tion and the power to punish for con- may have procured their seats by fraud,

they were worthless before. If they were kept ; and that complainants had tempt being inherent in courts of record , or one or both of the houses have, or

were genuine, they had already been good reason to believe and did believe the right is not constitutional and be are supposed to have been illegally or

canceled by the payment. that the Common Council would proceed yond the power of the General Assem . even unconstitutionally organized? Can

The judgment of the Circuit Court is to declare the act of 1872 adopted . bly , are questions not discussed in this the Supreme and other courts be re

reversed , and the cause remanded, with Affidavits were flled in support of the case, and in the view we have taken of strained from proceeding with the busi

instructions to reverse the judgment of bill , and in compliance with the prayer it become unimportant in its decision . ness before them because it may besup:

the District Court, and to award a venire thereof, a temporary injunction was It is urged by appellants that the court posed that the judges have obtained

de novo. ordered restraining that body from can- below had no power to entertain juris. iheir seats by frauds in the election, or

(Mr. Justice Miller did not sit on the vassing the returns made to them by diction of the case, or to issue the writ, some statutory requirement has been

argument of this cause, and took no part the judges and clerks of the election. and that all which followed the filing of omitted ?

in the decision ) . The injunction was to remain in force the bill was utterly void . That the want Or may such a course be pursued in a

ten days, with leave to defendants to of power to entertain a bill in such a case, large number of other like cases which

Mr. Justice CLIFFORD dissenting. move to dissolve, and like leave to the or to make there straining order, render: would defeat the will of the people con :

I dissent from the opinion of the court complainants to move to continue the ed the whole proceeding void and of no stitutionally expressed ? To so hold

in this case effect, and being void appellants had the would be revolutionary. Such proposi

1. Because I am of the opinion that The writ was issued and served on the right to disregard its requirements and tions cannot be maintained, as it would

the United States are not liable for 26th of April. The Common Coun- to proceed to the performance ofa plain largelygive control of the political pow .

forged paper under any circumstances. cil, on the same day, were in session, duty required of them by the statute , als er of the State to the courts, a depart

2. Because I am of the opinion that and, after the writ was served , they ap: though in violation of the restraining ment not designed either directly or in

the United States are not liable for its pointed a committee to procure legal order of the court. This we understand directly to exercise or control that pow :

paper promises fraudulently or surrepti- advice and assistance to defend the suit. to be in substance the position assumed er. But it is believed no one would

ously put into circulation, nor even if They employed Wm. C. Goudy, M. F. by appellants. On the other hand ap . contend for such power in the courts.

the fraudulent act was perpetrated by Tuley , E. A.Storrs, and J. P. Root to as- pellee insists, that if the court had pow . But the expansive force of precedent

treasury officials. sist the regular law officers in such liti . er as contradistinguished from mere ju . may be said to be almost unlimited. A

Mr. Justice Field and Mr. Justice gation as might grow out of the election. risdiction , to entertain a bill , to review decision is made as an exception to a

Bradley also dissent, and concur in this After being thus employed, themayor the canvass of election returns in any rule, and soon it is pressed with vigor

dissent. of the city put to them and to the cor case, and to correct 'frauds, accidents as establishing a principle that would

poration counsel and his assistants the or inistakes, that then the want of ju- embrace cases falling within well defined

SUPREME COURT OF ILLINOIS . question whether the members of the risdiction in the particular case did rules, and if adopted would lead to the

OPINION FILED JANY . , 1876.
Common Council would be liable to pun- not affect the power to issue the writ. perversion of justice. Sanction the pow.

T. LYLE DICKEY et al, v. Chas. H , REED et al .
ishment for contempt of court if they That the court had power and had exer er in this case as inherent in the court

should , notwithstanding the injunction, cised it in contexted county seat cases of chancery, could any ingenuity suggestAppeal from Cook.

proceed to canvass the returns and de- independent of statutory authority, and reasons which should forbid the applica
CONTESTED ELECTION - POWERS OF A COURT clare and certify the same

as an inherent power, or if not inherent tion of the same rule to every case we
OF EQUITY IN-WHEN PARTIES CANNOT BE

They, after deliberation, answered a power derived from the Constitution, have supposed , or any election case
LEGALLY FINED FOR DISOBEYING AN IN- that the Circuit Court bad 'no jurisdic- and hence the court bad power in this where fraud is alleged. In this case al

JUNCTION - CONTEMPT OF COURT.
tion in the case, and the writ was void ; case to issue the writ and punish those leged fraud is the ground on which the

1. The court below enjoined the aldermenu and and thatthedefendants could notbe refusing to observe its requirements or powerisurged .So wouldit be inthose

ipay election. The aldermen and their counsei legallypunishedforcontempt, in case for disobedience to its commands, as a cases,and the fraud would be precisely

disregarded theinjunction and canvassed the they should disobey the writ . contempt of the authority of the court the same in each .
vote. The court below fined them for contempt

These opinions were in writing, signed and the State. Thus it is seen that a Whilst the writ of injunction is one of

uponthey appeared to the SupremeCourt,and by counsel and delivered to the mayor; question ofmuch interest,and it may be the most importantin the law ,byafford

that court holds that the courtbelow had no and, at a meeting of the Common Coun- of great importance is presented for con- ing preventive relief - in fact is indis

poser and hearian d adjudicaten dier this thesisof cil on the 3d of May, 1875,were read to sideration . It is aquestionofhowfara pensable tothe completeadministration

its jurisdiction, the court acted whollywithout that body, whilstin session, and they court of equity may use its powers to re- ofjustice,it is one from the facility with

power to entertain the bill for any purpose, or to canvassed the returns, declared the re- lieve against frauds, accidents or mis . which it may be obtained, that is liable

award thewrit of execution , wanting both power sult, and caused it to be entered on the takes in elections, when its action must to great abuse , when granted to tempor;

the writ ; it was a nulity whichcould legally records of the city. determine which of two persons shall arily restrain the action of parties, until

operate on no one , nor was any one bound to On the 4th of May the original bill fill an office, or as in this case, which of a hearing is had . And the whole tend..

yield obedience to its requirements ; having been
issued without power, it was as inefficient as if was amended, and a supplemental bill two forms of local government shallcon- ency seems to be towards its improvi.

it had been issued without any bill presented, or was filed , making the city a party, and trol the people of this municipality . If dent use and consequent abuse. Whilst

as though no person had ever asked for it ; that setting out wbat had subsequently trans. the election may in this case, bethus its use is absolutely essential to the

the whole proceeding was coram non judice, and pired after issuing the writ, and praying contested, and ihe municipal officers and administration ofequitable relief, it has
the appellants could not be legally punished for

contempt in disobeying it. that the city be restrained from exercis . others, be restrained from performing its limits, and the policy would not be

2. JURISDICTION IN ELECTION CASES... The court ing the powers conferred by the art of the functions and duties imposed, until wise, nor would it promote justice to ex

of election contests, and draws a distinction be. 1872, thusdeclared to have been adopt- by the tedious process of taking deposi- tend'its useto cases of doubtful right or

tween a county- seat contest and a municipal ed. A motion to strikethe supplemen- tions and preparing the case for trialcan to accomplish ends where there are
election ; that no case can be found where antalbill from the files was overruled . be made, and the case heard in the other adequate remedies. The whole

English court of chancery has ever tried a con
On the next day delendants answered court below ,and an appeal with the in- tendency of our jurisprudence has been

and such cases are of rare occurrence in this the original and supplemental bills, and cident delaysmay be heard, yearswould to enlarge its scope , and it is now used

country, and then only where the power has been complainants movedto continue the in- in all probability elapse before the gov. in caseswhere formerly no one suppos

conferred by express enactment of necessary im- junction, butthe motion was denied . ernment chosen by the people could in ed it could be rightfully applied , and the

3. CONTEMPT OF COURT. - Thatthe general us. The injunction expired by the lapse of many instances go into operation. Hence present tendency is to a point which,

sembly have not only failed to define the offense time. On the 12thof that month com- it isthe policy ofthe lawto afforda when reached , will com pel the General

by the courtsand declare the penalty or punish . plainants dismissed their supplemental morespeedy a d a less expensive mode Assembly to intervene to restrainthe

ment to be inflicted, but in the revision of our bill . ofsettling these contests . abuses it will produce. And it is all be

same .

1
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lieved to have grown out ofthe expan . power over the subject matter although than would be a decree in a criminal part an indictment has been found, but

sion of precedents not unfrequeutly of the facts were so defectivelystated as to case, and for the samereason - the want who is called by the prisoner, testifies at
doubtful correctness.

fail to confer jurisdiction in the particu- of power. Where power to take judicial nisi prius, differently from what he had

Having stated these general proposi . Iar case ; we ibink clearly not, because cognizance is wholly wanting, all power done before the grand jury , a member of

tions we now come to the consideration no state of facts, however stated, could to judicially bind or affect the rights or that panel is a competent witness to

of the question,whether the court below confer power to adjudicate in that class interest of parties is wanting; and whilst prove what he stated before that body

bad power as contradistinguished from of cases. We are aware of no adjudged the powers of the chancellor are great for the purpose of contradicting and im.

mere equitable jurisdiction, growing out cases, or text-writer who has ever an- and expanded , still they have their lim- peaching his testimony.

of the facts charged in the bill, to award nounced the power as inherent in the its , and, when transcended, all acts be A witness cannot be cross- examined

the tem norary injunction. To the com- courts ofequity,to try contested elections yondthe limit are absolutely void , and on collateralmatters for the purpose of

plete authority to so act, there are sever- between persons claiming an office or in can have no binding effect, and the subsequently contradicting and impeach

al things which are indispensable to en . a case of ihis character. awarding of this writ falls within and is ing his testiinooy in relation to such colo

able the court to hear, to determine and It is believed that no case can be found of that character. lateral subjects.

decree. There must be a complainant where an English court of chancery has In the case of the People v . The

who must lile a bill alleging facts show- ever tried a contested election where the ofGalesburg,48 Ills .,486, it was held is objectionable, the objectionmustbe
If the irresponsive answer of a witness

ing that he has an interest in the matter public were concerned . And such cases thata courtof chancery had nopower taken at the time, and the court should

in litigation ,or at least to complain and are believed to be of rare occurrence in to enjoin the holding of an election. be requested to have it strickenout.

have relief for others ; there must be a this country, and then only where the Again, in the case of Moore v. Hoising

matter about which rights are claimed , power has been conferred by express en - ton , 31 III . , 243. it was held that a court
The statements of a witness, not under

and that matter must be within the pow- actment or necessary implication there of chancery has no power to try a con- oath , are hearsay , and receivable only to

er ofthe court when properly before it, from .
tested election , even where the statute contradict whathe may have said under

to act upon or control it by its sentence, The first section ofour act creating and had provided no mode of contesting. oath , and to impeach his testimony, and

before it can adjudge and decree that defining the power, jurisdiction, and And in Walt: n v. Develing, 61 111., 207, not as evidence of the facts stated.

parties shall be restrained from acting practice of courts of chancery, provides it was held where an injunction was It is not error to say to the jury that

in reference to the thing in litigation. ihat the courts shall have power to pro- issued to restrain the oficers from hold their verdict is not final and irreversi

If any , or either of these essential re- ceed in the exercise of their jurisdiction ing an election and it was disobeyed , ble , and that the evidence is to be re

quirements is wanting the court cannot in the mode prescribed by the act ; and that they were not amenable to the proported to the governor and council for

decree that a restraining order shall when there is no provision made by the cess or liable to be punished for a con- their consideration and examination,

issue.
act, then according to the general usage tempt in disobeying the writ, and it and that after revising the evidence

In this case there was a complainant and practice of courts of equity. Now , was upon thegrounds that the writ was they may order the execution of the

who had exhibited a bill,and there was it is not the general usage or practice of void for the want of power and the law sentence, or commute it, or pardon the

a subjectmatter for litigation . And the courts of equity to hear and determine required the officer to perform this par offender.

controlling question is, whether the contested elections, and, if not, the pow- ticular duty . The distinction was then When it is perceived that the court

court , underany circumstances could er is not conferred by the chancery act, taken that wherethe court haspower has misapprehended testimony, it is the

have power to hear,determineand de- and noneother hasbeen referred to over the subject-matter,and authority duty of thecounsel at the time 10 call

cree in reference to it . If not, then the from which it can be derived. to take such jurisdiction, and the court its attention to the subject, that the cor

whole proceeding wascoram non judice. But it is said that this court has held acts, its process must be obeyed , but rection may at once be made.

The law under which the election was that chancery has power and could take when the power is wholly wanting, then

held neither in terms or by implication jurisdiction to try a contested county the process is void and need not be
It is no ground of complaint that the

confersthepower.Noris it asserted seat election,and , therefore, suchpower obeyed. Thesamerulewasrecognized judge states to thejurythe positionsof

thatthe court had facts before it which might be exercised inthisclass of cases, andapplied in Darst v. The People, 62 to exist, by thecounselonthe oneside

required it to take judicial cognizance or, rather, this belongs to the same class II ., 306. So the doctrine is by no means

and hear, adjudicate and decree. On the of cases,and whether or not the facte novel in this court.
or the other, that they may more dis

contrary the court refused to continue charged in the bill conferred jurisdiction It is true that officers and others may sented fortheir decision.
tinctly perceive the precise issues pre

Indeed, it

the injunction , thus virtually deciding to hear and adjudicate, there was still be embarrassed as to their course of

that the court waspowerless to afford the power in that class of cases, and itaction in such cases. They must act at maybehisduty so to do.

the relief sought,and thereby permitting the power existed the writ must be their peril under all such circumstances.
The utterance of falsehoods by the

the injunction to come to anend by the obeyed, withoutregard to whatwould They can , as the parties did in this case,prisoner, by way of exculpation ,the

terms ofthe order awarding it . And we bethe result in the particular case. It call to their aid able counsel,learn their falsehoods being established by satisfac

are clearlyof the opinionthat it was not is true that in a number ofcountyseat duty from all available sources, and tory proof, is universallyrecognized as

a case for equitable interposition . The cases wehave held that chancery might then act and abidethe consequences. circumstantial evidence tenuing to es.

act itself provides,Sec. 57, Art.4,p. 217, take jurisdiction ,and hear and deier. If the advice theyprocure be wrong, it tablish his guilt, theinculpatory force of
R S. 1874, that “ the manner of con- mine them ; but the power was placed will be their misfortune and the incor- which is to be determined by thejury.

ducting and voting at elections to be held expressly, upon the grounds that the rect advice will not excuse the offense , A hypothetical statement, which pre

under this act, and contesting the same, Constitution had provided that county or mitigate the punishment. supposes as its basis that the issue has

the keeping of poll-lists and canvassing the seats should not be removed except on a We have contined ourselves to the already been determined, is not an ex

votes, shall be the same as nearly as may vote resulting in a majority in favor of a adjudged cases in our own court, and to pression of an opinion “ upon issues of

be, asin the case of electing county offi: removal. Andthe General Assembly, general and well recognized legal and fact arising in the case, ” within the act

cers under the general lawsofthis state.” | in providing for the mode of holding equitable principles , not only because of 1874, c. 212 .

The 98th section of the election law ( R. such an election, wholly failed to pro- we regard them as settled, but because The opinion for the expression of which

8. 1874, p. 461,) provides for the manner vide for anymeansof contesting it ; and ì we do not in the least doubt their entire a new trial is to be granted, must be a

of coniesting the election of all county to prevent the obstruction and a defeat correctness. Hence we have not re- distinct and positive one,

officers except the county judge, in the of the rights of the majority, conferred viewed the numerous authorities of of fact arising in the case. "- (Opinion

county court. Other sections of the act and intended to be secured to them , it other courtsandtext-writersincidentally by APPLETON , C.J. )

provide who may contest, how service was held that the fundamental law by bearing on the question , presented in

shall bemade, the trial had and conduct implication conferred the power on the the very elaborate and unusually able

ed. and for the judgment to be rendered. courts of chancery . But, in making arguments ofcounsel. But notwithstand LIABILITY OF MARRIED WOMEN TO MAIN

Thus it is seen there was complete and these decisions, it was on that express ing their industry, research and ability,

in every way an ample remedy expressly ground,and those cases therebyhecame we have been irresistibly impelled to TAINTHEIR HUSBANDS.-At the Caurse

provided for contesting this election un an exception to all other cases. If these reach the result here announced, Petty Sessions, Welshpool, on Monday,

der the statute, but it was not invoked. decisions recognized them as a class of The entire record , considered in the Nov. 1 ,before J. Robinson Jones, Esq .,

Hence there couldbe no pretense of ju. cases, they only recognize county seat light of the arguments, we must say William Fisher, Esq ., Captain Mytton ,

risdiction from necessity. The remedy questions as being ernbraced in the that the court below transcended its

was obvious, plain,and simple in it- ap. class, and nothing was intended to be, powers in awarding the writ,and asa and E. S. R.Trevor, Esq., Mr. Wilding,

plication,and being ample and complete nor do we think anything was said, consequence thereof, in fining the de- on behalf of the Guardians of the Forden

There is not the slightest reason why which can, by fair intendment, be con- fendants as for a contempt of the pro- Union , applied for an order of mainten

equity shonld interpose and perform the strued to embrace any other character cess of the court and the authority of
ance on Arthur Jones ( son ) , Susannab

functions of the county court, where the of election cases. They cannot be held the State, and the several judgments im

statute has placedit. to extend the power to other or differ posing such fines must be reversed .
Jones (wife ), and the daughter of one

It has been held that a court of equity ent cases. The power therein flowed Judgment reversed. Richard Jones, a pau per inmate of the

has no power to try a contested election, solely and entirely from the Constitu For appellants: DICKEY , GOUDY, TULEY, work house. He stated that as regarded

even when the statute has not provided tion. STORRS , Root.
the wife, the application was grounded

a mode for contesting. See Moore v. But , in this case, there is no pretense

For appellees : LAWRENCE, CAMPBELL & Woman's Property Act,” which rendered

'' pon the provisions of the " Married

Hoisengton, 31 III., 243. Elections belong that this or like elections were required

to the political branch of the govern. to be held, by anyprovisionof theCon- | LAWRENCE, RosenthaL & PENCE.
the wages of a married woman living

ment, and are beyond the control of the stitution ; nor that the statute had not apart from her husband her separate

judicial power. It was not designed provided a means for contesting it. property , at the same time that it ren

when the fundamental law of the State Hence, this case lacks these essential
LXIV. MAINE REPORTS.

dered her liable to contribute towards

was framed that either department of elements to bring it within the scope of
We are under obligations to CHARLES

his maintenance, if a pauper, as was here

government should interfere with or those decisions. Being an exception to
the case . The wife did not appear, but

control theother . And it is for the po- |all other casesorclass of cases, theyaf. HAMLIN,of the Bangor bar, for advance proof was given of the service of the

litical power of the State within the lim- ford no precedent, nor do they establish sheets of the 64th volume of Maine Re . summons upon her. Witnesses were

its of the constitution, to provide the any principlethat can embracethis case, ports, from which we take the fo’lowing called who proved that the son wasa

manner in which elections shall be held or in the remotest degree affect or con head -notes :
porter, and the wife cook at Bicton

and the manner in which officers thus trol its decisions. Lunatic Asylum . It was also proved

elected shall be qualified , and their elec It then follows, if whatwe have said State of Maine v. Amos C. Benner, p. 267. that both were in receipt of wages suffi

tions contested. “ And the political pow : is correct, that the court below had no cient to enable them to contribute to the

er of the State may organize municipal power to hear and adjudicate in this
EVIDENCE - PRACTICE .

maintenance of the pauper. It was also

borlies and put them into operation by class of cases; and, having no power un It is in the discretion of the court to stated that the cost per week of an in

the :orce of enactment,or by election by deranyhead of his jurisdiction , the permit the counselcalling a witness to door pauper was 3s.8d.,and the magis

the peopleto be thus governed,and they chancelloracted wholly withoutpower proposeto him leading questions,and trates, after somedeliberation, particu.
can provide the mode of reviewing the to entertain the bill for any purpose, or io cross -examine him , when he is an un - larly with reference to the provisions of

returns ofall elections to ascertain wheth- toaward the writ of execution. Want. willingwitness and adverse to the party the Act before mentioned,made an
er they are in accordance with the ex- ing both power and jurisdiction to en- by whom he is called . order upon the son to contribute 2g. 6d .,

pressed will ofthe people. And until the tertain the bill or award the writ, it was
The occasion for this permission is to

the wife for the remaining 18.

courts are empowered to act by the con- a nullity which could legally operate onstitution or legislative enactment they no one, norwas any one bound to yield be determined bythe presiding justice, 22.,perweek . The case asagainstthe

and the granting of it is not subject to thatshewas out of service . Webelieve
must refrain from interference. obedience to its requirements. Having

exception .
But did the court have a general power been issued without power, it was as in this to be the first instance in this neigh

to hear and determine as to the fairness efficient us if it had been issued without
The limit of cross -examination as to borhood of a married woman's being

of the result of elections in this class of anybill presented, or as thongh no per- collateral matters, allowable by a judge called upon to contribute to the main

cases on the requisite facts being stated son had ever asked for it. Not having at nisi prius, is matter of discretion .
tenance ofher husband . - Oswestry Adver

in the bill ? If so , then the court had | power, the writ was no more binding When a witness, on whose evidence in tiser.

u pon issues

and upon

;
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AT Nos. 161 AND 153 FIFTH AVENUE.

CHICAGO LEGAL News. suchcases are ofrareoccurrence in thisrian, for a copyofthe fifty-seventhan- heart,he must beessentially “ all one
country, and then only where the pow- nual report oftbetrustees of this library. thing , orall the other."

er has been conferred by express enact. From it we learn that there are one hun. lignant asto warrant and demand a cri
7. There may be cases of libel so ma

Ler bincit .
ment, or necessary implication there . dred eulogies on President Lincoln in minal prosecution , but very rarely, in

from . the library. deed does a case arise which can war.

MYRA BRADWELL Editor .
CREDITOR's Bill-PROCEEDINGS IN BANK

rant a civil suit for the recovery of a

compensation in money. Where the

RUPTCY - RECEIVER -The opinion of the LIBEL AND SLANDER.
damage done by a libel or slander is in

CHICAGO : JANUARY 15, 1876 . United States District Court for the PRACTICAL RULES FROM A NEW LECTURE,BY its nature pecuniary, a pecuniary satis

Northern District of Illinois , by BLODG
faction may well be sought, but the reC. C. BONNEY , OF THE CIIICAGO BAR.

fined mind naturally revolts from seek
ETT, J. , holding that proceedings in bankº

Published EVERY SATURDAY by the 1. The truth is stronger than a lie,and ing such a cure for wounded honor, or

ruptcy supersede a creditor's bill and will always conquer in a fair fight. He violated peace. For such wrongs, jus.

CHICAGO LEGAL NEWS COMPANY, that when a receiver has been appointed who relies upon the truth need not wor: tice demands a swifter and heavier retri
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dermen and their counsel and the city parties growing out of the relation of need never despair. The truth is some cause be advanced and argued with No. 478.

where in the circumstances, however No. 115. Delaware, Lackwanna & Western
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dies for the enforcement of those rights ; deeply hidden,and will surely come to No. 116. The Delaware, Lackawapna and

thecourt commentsuponthelegislature and lastly, the liabilities incidental to sued. Nevertake a false step forthe assignee. No. 0017. The National city Bank of

having repealed , by the revision of the those remedies. *It contains a number purpose of avoiding an apparently un- New York v. Joseph Warren.Assignee. Theargu

of excellent forms. favorable circumstance. Trust thetruth for defendants,and concluded by F.T. Freling

statutes, the prior provision authorizing
and it will bring you safely out of the huysen for plaintiffs.

courts to punish for contempts offered
ADDISON on Torts. — We have received,

No. 113. Thomas Slater Smith et al. v. Wil
wilderness.

in the presence of the same.

liam Vodges , assiguee. This cause was argued by
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able work . This edition must be more just , and trustworthy, has been the con
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West Union, Iowa, was admitted .
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tiff.

in this cause .

cause was submitted onprinted arguments by A. of the court, afirming the decree of the Supreme signment to the receiver in either cred- and until it is overruled bythe Supremo
J. Poppleton for plaintiff, and by John N. Rogers Court with costs .

for defendants , under the twentieth rule.
No. 891. Tobias R. Jamison et al. v.Theodere L.itors suit, an involuntary petition in Court, Ishall insist upon this construc

No. 729. George 0. Marcy v. The Township of Roy. In error to the Circuit Court of the United bankruptcy was filed against him in this tion of the law.

Oswego. This cause was submitted by Alfred States for thedistrict of California. On motion of court, on which he was adjudicated a Let the rule to show cause be made ab

Ennsand A. L. Williams for the plaintitt, and by
H.G. Webb for defendant, under the twentieth No. 895. A. N. Lancaster v. L.Bullis, and No. bankrupt on the 6th day of December, solute, and the judgment creditors been.

rule . 896. Charles H. Dalton v. ThomasDavis. In error and delivered his property to the mar- joined from proceeding in the creditors

No. 539. Marshallo.Roberts, et al.Surrogate to and appeal from the Circuit CourtoftheUnited shal under thewarrantin bankruptcy. suits in the Statecourts, reservingall
trustees

States for the district of lowas On motion ofC.C. The judgmentcreditors in each of the questions as to thepriorities which they
was submitted on printed arguments by Thomas

Wilson for appellants, and by, solr. Geu. Phillips No. 897. Michael Curley v. Charles B. Wood. suits in the State courts above named, have there acquired, to be determined
for appellee, under the twentieth rule.

Appeal from the CircuitCourt of the United havingtaken proceedings therein against by this court hereafter.

No. 105. (substituted for 120. ) The Milwaukee

and St.Paul Railway Company v . Mary A. F. and motion of E.W.Stoughton,docketed anddismis
s- Whipple to enforce an assignment to the

D. D. Adams. Theargument was continued by J. ed with costs .
receiver appointed in each case, a rule U. S. CIR . COURT, D. OF CAL.

W. Cary for plaintiff, and by C. C. Noure for de No. 898. Charles D. Harvey, assignee, etc. v .

tendanis,and concluded by J.W.Cary forplain . Lorenzo D. Hamilton et alten erroneto theherini show cause why they should not be en
was granted against them in this court to

MILO HOADLEY v, THE CITY AND COUNTY OF SAX

FRANCISCO .

No. 121. Samuel S. Smoot v. Charles E. Ritten- districtof Indiana. On motionof A. E. Steven joined from further proceeding in the

house ,was argued by T. T. Crittenden for plain son , docketed and dismissed with costs.
REMOVAL OF SUITS FROM STATE TO NATIONAL

State courts.
tif. The court declined to hear further argument No. 658. Robert R. Rolling v. Gustavus Leisner.

COURTS . - A suit was pending in the Supreme Court

The motion to dismiss this cause was submitted E. & A. VanBUREN and TENNEYS, Flow- of California on appeal from the judgment of the

No 122. John M. Miller v. Wells, Fargo & Co. on printed argument by James V. Brooke and ER & ABERCROMBIE, Solicitors forthejudg District Court at the date of the pussage of the act

Passed . James R. Tucker in support of the same, and by ment creditors.
of Congress ofMarch3, 1875, relating to thejuris

No. 123. Charles Stott et al. v. William Ruther C. Robinson in opposition thereto .
diction of the U.S. Circuit Courts, in which the

ford . The argument of this cause was commenced No, 611. M.A. Zellar v . Edgar A. Switzer. The Edwin Bean and Geo. W. SMITH, Soli- judgmentwas reversed and thecause subsequent.

by W. A. Meloy for plaintiffs. motion to dismiss this cause was submitted on citors for the petitioners.
ly remanded to the District Court for newtrial.

Adjourned untii Monday at 12 o'clock . printed arguments by John A. Grow in supportof
At the first term of the District Court at which &

J. L. High, Solicitor for the bankrupt. trial could be had after thefiling of the remittitur
the same, and by E , T, Merrick and G. W. Race in

Monday, Jon. 10. opposition ihereto. BLODGETT, J.-This question came be andbefore any other trial, the suit was removed

On motion of R. D. Mussey, William J. Marshall
Adjourned until Tuesday at 12 o'clock .

fore me in the case of the National In- tothe United States CircuitCourt, on application

of the plaintiff.

of Fitchburg, Mass ., was admitted. Tuesday, Jan. 11 . surance Company, which was also a case Held , Thatthe case is within the provisions of

On motion of 0. H. Browning, M. E. Cutis, of On motion of O. H. Browning, William Wood . where a creditors bill had been filed in sections 2 and 3 of said act of Congress, andthat

Oskaloosa , lowa, was admitted . burn , of Virginia City , Nevada, was admitted . the State court, on which a receiver was
it was properly removed .

No. 66. August F. Ludwig et al . v. The Propeller On motion of J. M.Harlan , E. ¥. Parsons, of appointed and took possession of the as SAWYER, Circuit Judge.
FreeState, etc. Appeal fromthe Circuit Court of Louisville, Kentucky,was admitted.

the United States for the eastern district of Mich . On motion of solr.Gen. Phillips, Allen Ruther. sets of the company, and proceedings in This action was originally commenced

Igan. Hunt, J., delivered the opinion , aflirming ford, ofWilmington , N C.,was admitted . bankruptcy were then instituted against in the vistrict Court of the State of Cal

the decree of the Circuit Court with costs. On motion of V. I. Southard , A. W. Train , of the company. I had occasion toinves- ifornia for the Twelfth Judicial District,

No. 80. Henry M. Nebbett v . James E. McFar: On motion of"M.H.Carpenter, Joseph B. Bra- tigate the question very thoroughly in on January 5, 1870. A trial was hadand

land . Appeal from the Circuit Court of the United
man, of Boston , Mass., was admitted .

States for the district of Louisiana. Hunt, J., de.
that case, and after a very careful exam a judgment entered therein July 3, 1871.

liveredtheopinion , affirmingthe decree of the chiles,of Washington,D. C.,wasadmitted.On motion of J. B. Sanborn , Johnathan W. ination in the light of the authorities, An appeal having been takento the Su

Circuit Court with costs.

No. 94, Mutual Benefit Life Insurance Co. v.

No.796.R.W. Frayser etal.v. Anthony C. Lane. both in this country and inEngland, I preme Court of the State, October 25,

Hattie B.Tisdale. In error to the Circuit Court missed with costs.
On motionof M. H. Carpenterfor appellants, dis came to the conclusion thatthe proceed- 1871 , the judgment was reversed and a

of the United States for the district of lowa. Hunt,

J., delivered theopinion , reversing the judgment Brackett and C. B.Waite . This cause was sub

No 798. William and Emily Hill v. William ings in bankruptcysuperseded the cred. new trial ordered by that tribunal, Feb

itors bill ; and that the receiver in the ruary 3 , 1875 , and a petition for re-hear

of theCircuit Court with costs, andremanding mitted on printed arguments by J. D. McPherson chancery suit would be obliged and coulding having been subsequently filed and
the cause with directions to award a new trial .

No. 62. Richard L. Wallach et al . v. JohnVan
and George W. McCrary for appellants, and J. S.

Clark for appeliee, under the twentieth rule. be compelled to deliver the property denied, a remittitur issued in pursuance

Riswick. Appeal from the Supreme Court of the No. 825. The Town of Coloma v. David W. Eaves. over to the assignee in bankruptcy, sub- of the judgment of reversal, July 29,
district of Columbia. Strong, J. , delivered the

opiniou , reversing thedecreeof said Supreme Charles M.Osborue for plaintiff,and JamesGrant creditors whom hespecifically represent- Court,September 20, 1875 .
Thiscause wassubmitted on printed arguments by ject, ofcourse, to all the rights which the 1875, which was filed in the District

further proceedings in conformity with the opin.

ion of this court.
No. 3. (Original.) State of Florida v.E.C. Ander- ed bad obtained , and to all the priority On November 15, 1875 , which was be.

No , 634. Desire A. Chaffrait v. Arthur Shiff. receiver, etc., wasargued by.E.N.Dickerson , inson etal. The motion of J. G.Gibbs, to discharge which they had obtained by their dili- fore the term at which the case could be

Appeal from the Circuit Courtofthe UnitedStates gence. I announced my conclusion in that first tried in the State District Court
for the districtof Louisiana.Strong,J.delivered support of the same.

No. 123. Charles Stott et al. v . William Ruther
the opinion, reversing the decree of the Circuit ford. The argumentwas continued by W. A. Me.

case and the parties acquiesced in it. the only court in wbich it could be tried

Court with costs, and remanding thecausewith loy for plainuiffs,and w . 8. Cox for defendant,and the difficult questionof collision between bythe Supreme Court , the plaintiff pre:
This class of cases of course brings up - after it had been remitted to that court

directions to dismiss thecomplainant's bill .

No. 69.The Twin Lick Oil Company v. Wil.

liam Marbury Appeal from the supreme Court Quincy Railroad Company v.M.E. Cutts,attorney and Isee no way to harmonize it except Court, in due form , praying a removal of

No. 552. (Assigned .) The Chicago, Burlington& the jurisdiction of the several courts, sented a petition to the said District

the opinion , affirming the decree of the Supreme T.Frelinghuysen 10r appellant,and continued to assume thatwhen proceedings in the case to this court, and it was accord

by M. E. Cutts for appellees. bankruptcy are properly instituted and ingly removed . The defendant now

No.82.Gilbert Woodruff et al. v . Benjamin F.

Hough et al. In error to the Circuit Courtof the
Adjourned untilWednesday at 12 o'clock . take effect, they must of necessity super moves to remand the case to the State

United States for the northern district of Illinois. Wednesday, Jan. 12. sede the proceedings on creditors bills , Court, on the ground that its removal

Miller, J., delivered ihe opinion of the court, af.

firming the judgment of the Circuit Court with Shipman . of Belvidere, N. J., was admitted.
Onmotion of F. T. Freylinghuysen ,Jehiel G. subject, of course,toall the rights which was not authorized for thereason thati..

costs and interest. the parties may have acquired by the had already been tried in the State

No. 588. The United States v.Archibald McKeo United States. Themotion advance this cause stepstaken. Now ,ifJudge VanBuren's Court before,and was pendingin the
et al. Appeal from the Court of Claims. Miller,

J .. delivered theopinion, attirming the judgment pellees .
was submitted by Assist. Atty.Gen. Smith forap client obtained a judgment in 1873, that Supreme Court on appeal at the timeof

of the Court of Ciaims. Dissenting, Clifford and No. 677. TheGoodIntent Towboat Co.v. The judgment is ipso facto a lien upon the real the passage of the act of Congress of

Hunt, JJ . Davis, J., did not sit on the argument,

and took no part in the decision of this cause.

Steamer " Juniata." etc. Onmotion of James Mc estate of thedebtor, and if anything is March 3, 1875, under which the removal

Connell , dismissed with costs.. realized out of his real estate this lien was had . It is not denied that the sub
No. 59. Sarah McMurray et al . v . Austin P.

Brown . Appeal from the Supreme Court of the Quincy Railroad Co.v. M. E.Cuits, attorney gen :
No. 552. (Assigned.) TheChicago, Burlington & would have to be respected. Then if he ject-matter of the suit is such as in that

district of Columbia. Clifford, delivered the eral,ex al. The argumentwas continued byme. hadacquired possession of any assets particnlar wouldauthorizearemoval.opinion , affirming the decree of theSupreme Court
Cuttsfor appellees,and 0. H. Browning ior ap throughbis receiver, undoubtedly to the Section 2, as to the point in question,with costs .

No. 79. John Miner v . Thomas Pitts, executor,
pellants. extent that assets had come into the re- provides that “any suit of a civil nature,

etc. Appeal from the Circuit Court of the United
Adjourned until Thursday at 12 o'clock .

ceiver's hands the authorities require at law or in equity , now pending, or here
States for the eastern district of Michigan. Clif

the bankruptcy court to respect the lien after brougbt, in any State Court, ” etc.,
ford , J., delivered the opinion of the Circuit Court

Our thanks are due JAMES L. Higa, of thereby obtained .with costs,and remanding the cause with direc may be removed . And section three,

tions to entera decree affirming the decree of the the Chicago bar, for the following opin. How far we are to go in enforcing what tha whenever any party entitled to reDistrict Court.

No. 85.The New Lamp Chimney Company v .
ion : counsel characterize as an equitable lien , move a suit shall desire to do so, he

TheAnsonia Brass and Copper Company, in error simply by their having instituted pro may make and file a petition in such

to the Supreme Court of the State of New York . U.S. DIST. COURT, N. D. OF ILL. ceedings in chancery and obtained the suit it such State Court" before or the

Clifford , J. , delivered the opinion, affirming the

judgment of the Supreme Court withcosts. OPINION Jan. , 1876. appointment of a receiver, is a question term at which said cause should be first

No. 93. Maria A. N. Pollard v. Jacob Lyon . upon which I would prefer to reserve an tried,and before the trial thereof for re
In error to the Supreme Court of the District of In Re R. M. WHIPPLE . - In Bankruplcy.

opinion , untilwe come to distribute the moval," etc. Thus it will be seen the

Columbia . Clifford, J., delivered the opinion, CREDITOR'S BILL - PROCEEDINGS IN BANK. estate. That is a question that has never statute in express termsauthorizesthe
affirming the judgment of the Supreme Court

with costs .
RUPTCY - RECEIVER .

been fairly up . It is presented by Mr. removal of a suit pending in any State

No. 60. John H. Kennard v. The State of Louis That proceedings in bankruptcy supersede a Tenney in this case, he claiming that by Court at the time of the passageof the

iana ex rel.. P. H. Morgan . In error to the su: creditor's bill in a State court;and thatwhen a re: their diligence infiling the creditors bill , act—"now pending" — as well as those

F.,delivered the opinion , affirming the judgment can be compelled to deliver ihe property over to they have acquired a sortof blanket lien that shouldbe afterwards brought. But

of the Supreme Court with costs.
the assignee in bankruptcy,subjectto all therights on ihe whole property . It seems to me section three limits the time within

No. 76. John W. Butterfield v. George Usher.
Appeal from theSupreme Court ofthe District of sents has obtained ,and to all the prioritieswhich utterly impossible to carry on the two ad. which a removalmaybe had . Itre

Columbia. Waite, C. J., delivered the opinion they have obtained by their diligence.-[ED. LE- ministrations together; the estateshould quires the election in either case, to be

dismissing the appeal forthe want ofjurisdiction . GAL NEW8.1 be administered in one court, and I think promptly made. It requires the party
No. 496. Samuel Black et al. v. The United States.

This was a rule to show cause why the bankrupt court the proper one. The to avail bimself of the opportunity to re
Appeal from the Court of Claims. Waite , C. J.,
delivered the opinion, afirming thejudgment of certain judgment creditors of the bank- assignee in bankruptcy necessarily, and move at, or before, the first term at

No. 98. Reuben Wright v. JonasM. Tebbetts. rupt should not be enjoined from pro : by operation oflaw, takes possession of which a trial could behad , and before

In error to the Supreme Court of the district of ceeding under creditors bills against theassets, subjectto the existing claimsor any trial after the right to removeat

Columbia. Waite, C. J., delivered the opinion, the bankrupt in the State Courts, and liensof the creditors in the State courts. taches. This case was pending in a State

affirming the judgment of the Supreme Court from enforcing an assignment by the And I think that the better authority Court, on appeal, at the date of the pas

No. 97. John Miller and John Zimmer v. Louis debtor to the receiver appointed in such and the more reasonable doctrine is that sage of the act. The judgment of the

Ehlers. In error to the Circuit Court ofthe United creditors suits. On the 8th day of Au- the proceedings in bankruptcy supersede court below had been reversed, and a

Waite

. C.... delivered the opinion, affirming the gust, 1874, Louis Stix and others filed in allother proceedings for the adminis- new trial ordered, but therewas penda

the Circuit Court of Cook county an or tration of 'tbe assets of the debtor, sub- ing a petition for re-hearing. It was lia

No. 89. Charles Watts v.'The Territory of Wash dinary creditors bill to enforce a judg. ject only to the priorities which are ob- ble to be tried again , this liability de
ington. In error to the SupremeCourt of the Ter

ment against Whipple previously re- ained by any creditorsbythe use of dil pending upon the decision of the Su

opinion, dismissing the writ of error forwantof covered in that court. On the fourth igence, which are to berespectedand preme Court upon thepetition for re

jurisdiction. day of November, 1875, a receiver of the which should be paid in the order of pri hearing . All proceedings in the case

No. 70. David 11. Mitchell -Board of County debtor's effects was appointed in that ority , according to whatever rights have in the District Court were suspended

error to the Supreme Court of Kansas. Waite, C. suit, and the debtor was ordered to been obtained. Now, in this case, pending the appeal; and it could not be

J., announced the decision of the court, aflirming make an assignment of his effects to the receiver in the State court has tried in the District Court till remitted

the decree oftheSupreme Court with costs . such receiver. On the 10th day of obtained no property. The bankrupt from the Supreme Court. Upon the
No. 81. Henry B. Lewis et al. v. The Michigan
Central Railroad Company. In error to the Cir. July , 1875, the Chatham National Bank reportsto this court that he has turned final reversal of the judgment, with di

cuit Court of the United States for the northern and others filed a similarcreditors bill over all his assets of every nature to rections to try the case again, it stood in

district of Minois. Waite. Cl. announced the in the Superior Courtof Cook county, the marshal of this court, under the all particulars as though it had never

theCircuitCourtwith costs, by a divided court, upon judgments previously recovered warrant ofseizurein bankruptcy. Un- been tried . The case not having been

No. 121. Samuel S. Smoot v. Charles E.Ritten. therein against Whipple,and uponthe der these circumstances, the bankruptcy finally disposed of, but being liable to be

house. In error to the Supreme Court of the phe 5th day of November, 1875, a receiver court must go on and administer the tried again , at the date of the passage of

decision of the court, affirming the judgment of was appointedandthedebtor wasorder- estate, leaving these judgmentcreditors the act of Congress,it wasin my judgment
the Supreme Court with costs.

edto assign his effects to such receiver, to assert their claims and priorities, if a suit pending in a State Court,withinthe

No. 99. Susan B.Allen v. Thomas De DerricA pilOn the 24th dayofNovember, 1875, and any,inthiscourt. The question is not meaning of section two, to which a right

Columbia. Waite, c .J., announced the decision before the debtor had executed an as a new one, but has been frequently up, I of removal attached ; and the clause

-
-
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TEREST

ARE TAKEN UNDER LAWFUL PROCESS .

“ the term at which said cause could be The fifth and sixth reasons are too CHALLENGE TO JUROR-THE INTEREST OF A It was further given in evidence that

first tried and before the trial thereof," general to bring in review any question . CITIZEX AND TAXPAYER IN A PROCEEDING wbilst previous to the fire the goods

means “ first trial," and " before the trial | Affirmed .
AGAINST THE CITY A DISQUALIFYING IN . trains ran from Vandalia to Chicago in

thereof,” after the right of removal at. about twenty - four hours, the average

tached ; and that is necessarily after the EVIDENCE - ADMISSIONS — WHEN COMPETENT. 4264. Hearn et al. v. The City of time was, owing to the causes already

passage of the act giving the right of re Greensburgh. Decatur C. C. Reversed. mentioned , lengthened to ten days,

moval. In this case there wasno trial , 3922. Campbell v. Coon . Montgomery
Biddle , C. J. , delivering the opinion of whilst the whole time taken by the comand no term when the cause could have C. C. Worden , J.

the court : Appellant broughtsuit against pany in carrying the respondent's appies

been tried, after the passage of the act, Replevin by appellant against appel- the appellee, a municipal corporation , to Chicago did not exceed seven days.

and after the right to removeattached, leefor certain saw logs. Verdict forde allegingthat ' said city unskillfully con : The court below decided that there was
before the application for removal was

fendant.
structed a certain sidewalk , and negli. unreasonable delay . The view taken by

actually made and granted . Mr. District Plaintiff claimed title to the logs by gently allowed the same to remain out the Supreme Court will be at onze plain

Judge Swing, ofthe Southern Districtof purchase from John K.and William P ofrepair,wherebythesaid Mary, the from the following reference to its rea

Ohio, held a removal to have been prop- Yonkey, and gave in evidence a billof wife of the said Šilas, while rightfully soning. Proceeding from therecognition

erly made ina cause pending in the saleofthe property, executed by them traveling along the same, fell and broke ofthe principle that railway companies

State Court at the date of the passage of on the 16th of July , 1873. her arm, etc. must have all reasonable and necessary

the act of Congress in which there had , The defendant, as it appears from the The only question presented by this facilities and appliances for carrying on

prior to that date,been two trials and ver- evidence, claimed thattheYonkeys pur- case is as tothe overruling the challenge their business in a prompt, skillful, and

dicts, both ofwhich had been setaside , chased the logswith his money, for him , of the appellantto three of the jurore, careful manner, the learnedjudge who
and where the cause stood awaiting a advanced to them for that purpose. the ground of the challenge being that delivered the judgment of the court con
third trial at the date of the passage of A writing, over plaintiffs objection, they were citizens and taxpayers of the tinued : “ They are not bound , however,

the act. (Andrew's Executors v.Garrett, was introduced by defendant, whichwas city of Greensburgh, and , therefore, in- to be prepared forunusual and extraor

2 Cent. Law Jour. , 797 ) . dated September 30, 1873, and written terested in the proceedings.
dinary contingencies, which no ordinary

I fully concur in the views expressed by W. P. Yonkey to Flanagan, from The trial by jury is as old as the com. prudence or foresight could reasonably

bythe learned judge. The only differ- whomhe purchased thelogs, admitting mon law . Sir William Jones, indeed, | foresee or anticipate; and where an un

ence between that case and this is,that that they were bought forthe defendant asserts that itwas known in Athens,but usual contingency hasarisen,which un :

the present case was pending in the Su- and with his money. The defendant the history ofGreece scarcely sustains expectedlylargely increasesthebusiness,

preme Court,on a petition for re-hear . also introducedW. P. Yonkey as awit. his views. At all events, it is found in or prevents, as in this case , the hand

ing,after a judgment of reversal, and no ness, and proved by him , over plaintifts'oursystemofjurisprudence at its very lingoffreightinsopromptand expedi

trialcouldbe had,ormovementfor re objection,that hehad admitted atdiffer- earliest source; and , with the exception tious a manneras the company formerly

moval made, until the petition for re .
ent times to Coon and Flanagan the of a short time under William, the Nor- bad been accustomed to do,the company

hearing should be decided and the case same facts.
man ,. who introduced trial by battle, cannot be charged with unreasonable

remitted to the District Court, in which The court is of opinion that the written during which trial by jury was some delay for not carrying freight in the

alone the new trial could be had. Ido instrument and the oral testimony were what impaired and shaken, hasalways same time it had done previous to such

not think this circumstance affects the both incompetent and should have been remained , with English -speaking peo contingency ." Thisstatement of the

right of removal . It was a cause “ now excluded.
ple , and all who inherit the common law, law as well as the rules respecting vis ma

pending,” within the meaning of the act, Before the instrumentwas written, the a favorite mode of trial ; and during all jor and actus Dei, and so on , is really the

to which a right ofremovalattached, and Yonkeys had transferredthe property to this period of its history, there has been statement of a principle easily deducible

the removalwas made at the first oppor. the plaintiff. Declarations made by a no time when interest in tbe suit did not from the maxim Lex non cogit ad impossi

tunity . Themotion to remandmustbe person ,under whom a party claims,after disqualify a juror. (Section3, Black- bilia, or in the words of Sir W. Scott (2

denied, and it was so ordered.
the declaranthas parted with the right, stone, 349-387).

Dods. 323 ) , the law itself, and the admin

BURNETT for motion . are inadmissibie to affect any one claim A case in point has been recently de istration of it, must yield to that to which

HOLLIDAY contra, ing under him. ( 17 Ind . 284. do: 446. ) cided in the State of New York (51 N.Y., everything must bend - to necessity ; the

Dec. 27, 1875. - Pacific Law Reporter.
Ås to the oral evidence, the admission 506) . The action was brought to recover law, in its most positive and peremptory

of a vendor, while he is in possession, damages alleged to have been sustained injunctions, disclaims all intention of

and before a sale of the property, such by plaintiff by reason of his falling compelling to impossibilities. The Su
SUPREME COURT OF INDIANA. as would be evidence against the vendee through , down, and upon a defective preme Court thought the damages too

[ From the Indianopolis Sentinel.] is admissible against himself. ( 11 Ind . sidewalk in the city of Elmira. Six jur. remote . The loss was not necessarily

COMMON CARRIER-LIABILITY WHERE GOODS 347 ; 18 Ind. 343.) But admissionsmade
ors were challenged for the cause that the consequence of the delay. The law

after such sale are clearly incompetent. they were residents and taxpayers of cannot inquire into all the concurring

It does not appear in this case when the the city . The court said :
4388. The Ohio & Mississippi Railroad admissions were made, but the court is tion , therefore, to be considered , is,whe- uted to produce an injury. Upon this

“ The ques. circumstances which may have contrib

Company v. Yoke et al. Martin C. C.of opinion that it should affirmatively ther a resident and taxpayer of the city point a maxim not seldom quoted in

Downey, J. appear that the admissions were made was incompetent as a juror upon the Westminster Hall was adopted by the

Action by appellees against appellant at such timeand undersuch circumstan- trial of this action . The object of the learned judge . “ It were infinite," said

as a common carrier.
ces as would render them competent. law is to procure impartial, unbiased Lord Bacon. " for the law to consider

The question presented in the case is Reversed. persons for jurors. They must be omni the causes of causes, and their impalaes.this : Is a comraon carrier of goods ex .
cused from liability for not carrying and CONSTRUCTION OF TWELFTH SECTION OF THE exceptione majores. Theymust have one of another ; therefore it contenteth

delivering the goods, when they are ,
LIQUOR LAW OF MARCH , 1873 – LIABILITY no interest in the subject-matter of the itself with the immediate cause, and

without any act, fault or connivance on
OF THE SELLEROFINTOXICATINGLIQUOR litigation . In this case, averdict against judgeth of acts by that without looking

the city would impose additional bur. | to any further degree.” Thewhole judge
bis part, seized , by virtue of legal pro

dens upon all the taxpaying residents ment, however, is worthy of study as il
cess, and taken out of his possession ?

thereof. Hence, such residents are, at lustrative of such questions as have ref
The court holds that he is excused 4447. English et al . v. Beard, Decatur common law, incompetent to serve as

from liability where the goods are so C.C. Downey, J.
erence to the important subjects of re

jurors in a case to which the city is a moteness of damages, and vis major.

taken, provided he exercises proper

diligence in giving noticeto the con

Action by appellee against appellants party, or in which the city is directly in

signee of such seizure. ( 36N. Y. , 407 ; law of March,1873. Thecomplaint sets
under the twelfth section of the liquor terested.".

Our code is with the common law in TO ATTORNEYS.

Redfield on Railways, volume 2, page
158 ; Drake on Attachments, sections up , substantially, that English sold the its spirit . (Sec. 208, 2G.& H.,154). The

453,'290 and 350.) Such notice, as the intoxicatingliquor to one Hickman, decision mustbe left to thecommon law,
The Trust Department of the Ilinois

law requires, wasnot given in this case . " struck, beatand wounded the plain be reversed .

who, becoming intoxicated thereon, and , according to that judgment, must
Trust and Saviugs Bank was organized to

Affirmed .
tiff, etc.” supply a want of long standing in the

ADMINISTRATOR - REPORT OF, AN EVIDENCE The errors assigned are : Overruling Common CARRIER - FREIGHT- UNREA- West. A responsible Corporation which ,

the demurrer to the complaint, and re SONABLE DELAY— EXTRAORDINARY Con . unlike individuals, does not die, but has

4230. The State ex rel. Christian C. fusing to grant a new trial.
TINGENCIES. — The London Law Times of

Nave v. Wilson et al., Hendricks C. C. The first objection to the complaint is Dec. 25, in commenting on a decision of perpetuity ; which will receive on de

Worden , J. that the twelfth section does not give a the Supreme Court of Michigan , says : posit moneys of Estates, or in litigation

Action by appellant against appellees right of action to the person incapacitat Itis interesting to compare a decision awaiting settlement, or which, from any rea

upon the bond of Wilson as administra ed fromlabor direct, but only to those of the SupremeCourt of Michigan (re- son, cannot be invested or loaned onfixed
tor.

The questions presented arise upon party injured, and thathewho receives Legal News), in the Michigan Railway time, and receive and execute trusts, and in

the alleged error of overruling the mo the injury direct must look to his ordi- Company v. Burrows with some recent vest money for estates, individuals and

tion for new trial. The reasons filed nary remedy against the person inflict- decisions in our own courts at Westmin. corporations.

for a new trial were : First, that the ing the injury. ster. The respondent delivered four All deposits in trust department of the

decision of the court is contrary to law ; The section says that “every hus- loads of apples to the appellants at Van : Illinois Trust and Savings Bank draw 4 per

second, that the decision of the court is band , wife, child, parent, guardian, em dalia for carriage to Minneapolis. At

not sustained by the evidence in the ployer, or other person who shall be in Chicago they were transferred to the cent. interest , and are payable on five days

cause ; third , error of law in excluding jured in person or property , or means other carrier, who delivered them at notice. Negotiable certificates are issued

the evidence offered by the relator,to of support,byany intoxicated person, or their destination in fourdays from the when desired . Deposits in Savings De

prove that Wilson had, in violation of in consequence of the intoxication, hab; date of the transfer atChicago. Thenapo partment draw 6 per cent. interestupon

law and his duty as administrator, appro - itual or otherwise, of any person , shall ples were found upon arrival to be badly
the usual regulations.

priated to his own use large sums of have a right of action or “ the court is injured by the frost. The respondent

money belonging to the estate , etc.; of opinion that the language of the act then brought an action against the rail The bank is located at 122 & 124 Clark

fourth, error oflaw in suffering Wilson embraces the casesunderconsideration.” way companyto recover damagesalleged Street ; has a paid -up cash capital of

as a witness in the cause to explain a

certain report made by himasadminis- is, thatHickman should
have been unit on the part of the company. The dam $ 500,000, and surplus of $ 25,000.

trator, and to contradict the same; fifth , ed as a defendant with the persons sued . age was proved to have been caused after DIRECTORS :

" receiving improper evidence offered by The section further says that tbe party the fruit was delivered at Chicago. The

defendants over the objections thereto injured shall have a right of action in main facts were that the appellants’line W.F.COOLBAUGH Jno. B.DRAKE,

ofthe relator;" sixth, " and the rejection his or her own name, severally orjoint- and rolling stock were in goodorder, and ANSON STAGER ,
L. B. SIDWAY,

of proper evidence offered by the rela- ly, againstanypersonor personswho that there wassufficient of the latter for C. M.LINDGREN,

Dr. N. S. Davis,

tor, Christian C. Nave, on the trial.” R. T. CRANE,shall, by selling, etc., and any persons all the ordinary purposes of the traffic, i Jno. McCAFFERY,

As to the first and second reasons, the owning, renting, etc., any building, etc., but owing to the greatChicago fire on the Wu. H.MITCHELL, Isaac Waixel,
court is oftheopinion that for these , it shallbe liable jointly with the person 8th Oct.,1871, the company'slinewas Geo . STURGES, Theo. SCHINTZ,

can not disturb the finding.
selling, etc.” The court holds that the damaged and rendered useless for a time. John CRERAR , H. G. POWERS,

0. W. POTTER .
As to the third reason , the record does language of the act is too plain to admit As soon as the line was in working or

not sbow that it is well founded in point of doubt. der the ordinary traffic was greatly de OFFICERS :
of fact.

Under the second assignment the suf- layed by reason of the pumber of relief

Astothe fourth reason , the accounts ficiency ofthe evidenceisquestioned. trains sent to the succor and assistance L.:B. SIDWAY,
JNO. B. DRAKE,

2nd V. Prest.
of an administrator are not conclusive, The court can not disturb the judgment of the sufferers by the fire. Thiswas the

either for or against him , until final set- upon this ground .
state of the line at the time of the con- H. G. POWERS, Jas. S. GIBBS,

tlement . (48 Ind. 684.) Affirmed. veyance of the apples of the respondent. V. Prest. (9.34 ) Cashier.

TO ONE INJURED BY THE PARTY INTOXI

CATED,

AGAINST - PRACTICE .
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TRUSTE
ES

:

FREDERIC ULLMANN . EDGAR L. JAYNE ,
E. & A. VAN BUREN , DAVID FALES ,Attorneu. 88 Washington Street . Attorney , Room 40, Portland Block .
Attorneys, 78 Fifth Ave. Allorneytrust deed dated ou the first day ofMay . 1871, HAR TBUSTEES SALE . WHEREAS, BRUNO GANSEL

and AnnaGausel, bis wife, of the town of Hyde TRUSTEESSALETEHEREAS,JABEZ BARKER TRUSTEES GIA,LAWHEEREAR: COMAR.NETry Fox and William B. Howard , orthe city of Chicago,

county of Cook and State of Illinois, conveyed to the their certain trustdeed , duly executed , acknowledged , Kate Beatty, his wife, ofthevillage of Hyde Park ,in and State of Illinois. by his two certain deeds of trust,

undersigned , as trustee ,all the following described lands
both dated the eleventh dayof March, A. D. eighteenand delivered , bearing date the ninth (9tlı ) day of De the county of Cook and State of Illinois, by their certain

andpremises situate in the town of Lake View, county hundred and seventy- four,and recorded in the recordcember, A. D. 1874, and recorded in the recorder's office trust deed ,duly executed ,acknowledged anddelivered,

ofCook and State of Illinois, to wit : of Cook county , in the State of Illinois,inbook 490 or bearingdate the third day of December, A. D. 1874, and er's office of Cook county, State of Illinois, in book 349

Lots number six ( 6) ,seven (7), eight(8) and nine ( 9 ) records, atpage 123, didconvey unto John H.Wrenn, recorded in the recorder's office of Cook county, in the of records, on page 243 and 241 , did convey to Oliver
in block number seven (7), in Hundley's subdivision of as trustee , all the followingdescribed premises, situated State of Illinois, in book 272 of records, at page 80 , did B. Green, in trust , the real estate liereinafter described ;
lots three to twenty- one ( 3 to 21) and thirty -three to thir one of said conveyances being made to secure thein the county of Cook and State of Illinois, to wit: convey uuto John V. Clarke, as trustee, all the follow
ty -seven ( 33 to 37 ), inclusive in Pine Grovebeing a rub Lotsnumber one (1), two(2),three ( 3) and four (4) , ing describedpremises, situated inthe county of Cook prompt payment of the bond ofthe said Omar Newman

division ofsection twenty -one ( 21), in township forty (40 ) , in block number four ( 4 ). in McKichan and Mason's sub and State of Illinois, to wit : for the penal sum of $ 22.000, conditioned upon the pay

north range fourteen ( 11 ) east, to secure the payment ment by the snid Omar Newman to one Mary F. Green,
divisionofthe westhalt of the northwestonarterof lot three (3),inMock' fourteen (14),inEgandale,being of the cityofWorcester, intheState ofMassachusetts,

Lot nuniber two (2) and the north twenty -four feet of

of a certain promissory note. bearing even date there
with , executed by Fox and Howard as part payment of range number fourteen , east of the third principal me. a subdivision of the east one hundred and eighteen of
the purchasemoney of said real estatetor the sum often thereon , in manner following, to wit :

ridian ; also , the east one hundred and fifty (1.50 ) feet of acres of thesouthwest qnarter of section eleven ( ul ),

One thousand dollars on thefirst day of June, A. D.thousand dollars , payable one year after the date there lots number one (1) and two (2), in Tyler's subdivision township thirty -eight (38),north of range fourteen ( 14),
of to the order ofElisha E. Hundley, at the office of Reer, 1875, and two thousand (2.000) dollars on the first dayofof block number two ( 2) , in Walker and Stinson's sub east of the third principal meridian - to secure the pay.

Peirce & Co., Chicago , Illinois, with interest at the rate division of the west half of the southwest quarter of sec ment ofone principal promissory note , for the sum of June, A.D. 1876 ,and eightthousand ( 8,000 ) dollars or tho
of ten per cent. per annum , piyable semi annually , and tionnumbertwo( 2),township numberthirty -eight ( 38 ) three thonsanı four hundred and eleven 52-100 dollars, first day of June, A.D. 1879, with interest at the rate of ten
ten per cent. per annum after maturity , which said north of range number fourteeu ( 14 ) , enst of the third andexecuted by Jabez Barker andJohn K. Beatty , and per cent. perannum , payable semi-annually ,on all of
trust deed was on the 4th day of August,A. D.1874, duly principal meridian , to secure thepayment of said Bruno payable to the order of Thomas Tully , one year after said principal moneys unpaid until payment of the

filed for record in the recorder's office of said county of Gansel's principal promissory note for the sum of three date , with interest at the rate of teu per cent. per an same, said remi-annual interest to be paid on the elev
Cook , and was duly recorded in book 413 of records, on thousand and six hundred ( 3,600 ) dollars , executed by num , payable semi-annually . enth days of September and March , occurring in each
page 31 . said Bruno Gansel, dated the ninth day of December, And whereas, it is provided in and by said trust deed, year, from and after said date thereof, except that the
And whereas, it was provided in and by said trust A. D. 1874, and payable to the order of himself and by that in case of default in the payment of the said prom interest due on each of said portions of said principal at

deed , that in case of default in the payment of the said him indorsed,said note having been made payable on issory note or interest as aforesaid , or in Case of a breach thedate of maturity ofeach of said portions, shall be
note orany part thereof, according to thetenorand ef the first day of August , 1875 , after date , with interest at of any of the covenants oragreements in paidtrust deed paid at thematurity of said portionof suid priucipal
fect of said note , then on application of the legal holder the rate often per cent.perannum ,payable at the office contained , then , on theapplication of thelegalholder sum, according to thirteen several interest couponsof
of said note , it might be lawful for the undersigned to of Adolph Loeb and brother, Chicago,Illinois. of said note, it should and might be lawful for tl:e un even dute herewith , made by said Omar Newman, and
sell and dispose of the said premises, and all the right, And whereas,it is provided in and by said trustdeed, dersigned: John V : Clarke, to sell and dispose of the payable at the FirstNational Bank of Chicago, with
titlo ,benefit and equityofredemption ofsaid Harry Fox thatin case of default in the payment of the said promi: said premises, and all theright, title, benefit and equity
and William B. Howard,their heirs and assigns therein, issory note, or any part thereof, accorling to the tenor Barker,hiswife, and John K.Beatty and Kate Beatty, inafter described. And the otherofsaid.conveyanofredemption ofthe said Jabez Barker andMargaret inga part of the purchasemoneyof the premises here
at public anction at the door of the court house in the

eity of Chicago , Cook county , in the State of Ilinois, or the covenants oragreements in suid trust deed contained , his wife, their heirs and assigns therein , at public auc

on said premises, as mightbe specifiedin the notice of then, on theapplication of the legal holder of said note, tion, at the north door of the court house,cornerofLa promissory notes both dated the eleventhday of March ,
anch sale , for the highest and best price the same would it should and night be lawful for the undersigned ,John Salle and Adamsstreets nearest Lasalle street , in the city A.D. 1871,and signedbythe said Omar Newman,and

bring in cash, at least thirty days public notice having H. Wrenn , trustee ,to sell and dispose of the said prem of Chicago, in thecountyof Cook andState of Ullinois, for payable to the order of Mary R. Knudson , ove of suid
notes being for the sum of fifteen hundred and thirty

been previously given of the time and place ofsuch male ises, andall theriglit, title,benefit
and equity ofredemp- thehighest and best price thesamewill bringincush,

byallvertisement in one of the newspapers at that time tion of said Bruno Gansel and AnnaGansel, his wife, twenty days previous notice ofsuch sale havingbeen give three and 31-100 dollars, and due on the first dayof
published in said city of Chicago , and to make, execute their heirs and assigns therein , at public auction , at the en by publication in one of the newspapers published in June, A. D. 1874, and the other of raid potes being for
and deliver tothepurchaseror purchasers at such sale, north door of the Board of Trude building, in the city Baid city of Chicago , and to make, execute and deliver the sum of one thousand and sixty - three and 87-100 dol.
good and sufficient deed or deeds of conveyance for the of Chicago , in the county of Cook and State of Illinois. to thepurchaser or purchasers at such sale,good and lars, and due on the first day of November, 1874, both of
premisessold .

for the highest and best price the same will bring in cash, sufficientdeed or deeds of conveyance forthepremises said notes bearing interest at therate of ten per cent

And whereas, defaulthas been made in the payment thirty days previous notice of such sille having been sold , and ont of the proceeds of such sale to pay, all per annum after maturity, and being given for a part

ofthe principal of said promissory note which became given by publication, once in each week, for four suc costs , comtuissions, and all other expenses incurred in of the purchase money ofthe premiseshereinafter de
scribed .due on the 4th day of May , 1875 , and also in the pay cessiveweeksinany newspaper at that time published advertising andselling said premises ,also the principal

nient of six monthsinterest thereon , which became due in the said city of Chicago, and to make, execute,and and interest on said note . Andwhereas, it was provided in said deed of trust first
on the same day , andthere is now actually due and un. deliver to the purchaser or purchasers at such sale, good And whereas, it is further provided in said trust deed , mentioned, that in case of default in the payment of the
paid on said note the sum of ten thousand dollars, to and sufficieut deed or deels of conveyance for the prem . that in case of default in anyof said payments of prin said bond and interest coupons aforesaid in the saiddeed
gether with interest thereon since November 1st, 1874, ises sold , and out of the proceeds of such sale topayall cipal or interest,according to the tenorand effecton of trust mentioned , or of any part thereof according to
at the rate of ten per cent. per annum . costs and expenses incurred in advertising and selling said promissory note, as aforesaid , then and in that case the tenor and effect thereof, then it sliould be lawfulfor

the undersigned , on the application of the legal holder

And whereas the said Elisha E Ilundley,the legal said premises, including attorney'sfees,also the prin- thewhole of saidprincipal sum thereby secured , and
to

of said boud and coupons,or either of them , to sell and

saidpremises in accordance with the provisions of said And whereas, default bus been made in the payment the option of the legal holder thereof, become due and dispose of all and singular, the said premiren by said

trust deed for the purpose of satisfying the said indebt of the said note ; and whereas, said note is overdue and payable, and the said premises be sold , in the manner deed of trust granted,and all right, title , benefitand

edness. unpaid , together with interest thereon since December andwith the same effect as if the said indebtedness had rquity of redemption of the said Omar Newman, his
Now, therefore, public notice is hereby given that I. 9th, 1874, and the legal holder of said note has made ap matured. heirsand assigns therein , at public auction , at the north
the undersigned, Janies H.Rees . trustee as aforesaid . plication to the undervigned , the trustee in said trust And whereas, default has been made in the payment door of the Chamber of Commerce building, in the city
will, on Tuesday the 8th day of February. A.D. 1876, at deed named , and requested bim , as trustee, to sell and of the whole of said principal sum and the interest of Chicago, in the State of Minois,or ou said premises,
the hour of ten o'clock in the forenoon of said day, at dispose of said premises under the power in said trust thereon , and the legal holder of said pote has made ap
the door of the court house in the city of Chicago, coun

or any partthereof, asmaybe specified in the notice of
deed , and for the purposes therein stated . plication to the undersigned , the trustee in said trust such sale , forthe highestand bestprice the samewill

ty of Cook and State of Illinois , to wit : at the went door Now , therefore , public notice is hereby given that in deed named, and requested him , as such trustee, to sell bring in cash, havmg previously given at least threeof the north doors of the court bouse , situated on the pursuance of said trustdeed , and byvirtueof the power and dispose of said premises under the power in said weeks' notice of theplace and time of such sale by adsoutheast corner of Adams and LaSalle tsreets, in said and authority to me granted in andby the game, and by trust deed, and for the purposes therein stated. vertisement inthe Chicago Legal News or in any newe
city of Chicago, county of Cook and State of Mlinois, sell virtue of the statute of the State of Illinois, I , the under. Now, therefore, public notice is hereby given, that in paper at that time published in the said city of Chicago,
and dispose of said premisag hereinbefore described, and signed, will, on Monday, the seventh (7th)dayof Feb pursuance of said trust deed. andbyvirtueof thepower and to make, execute and deliverto the purchaser or
all the right, title , benefitand equity of redemption ofruary,A.D. 1876, at ten o'clock A. M of said day, at the and authority to me granted in and by the same, and by purchasers at such sale, good and sufficient deed or deeds
the said Harry Fox and William B. Moward , their heirs north door of the Board of Trade building , in the said virtue of the statute of the State. I, the undersigned, ofconveyance for the premises soll .
and assigns iherein , at public auction , for thehighest city of Chicago, sell and dispose of the preinises above will , on Tuesday, the 15th day of February, A. D. 1876 , at And whereas, default has been made in the payment
and best price the name will bring in cash , pursuant to and in said trust deed described, and all the right, title , 10 o'clock A. M .. at the north door of the court house, of said sum ofone thousand dollars ( $ 1.000 ) due the first
the terms of said trust deed . benefit and equity ofredemption of thesaid BrunoGan corner of LaSalle and Adams sts. , nearest LaSalle st . , in day of June, A. D. 1875, and also in the payment of the
Dated Chicago, January 7th , 1876 . sel and Anna Gansel, his wife, their heirs or assigns the said city of Chicago, sell and dispose of the premises coupon note for five hundred and fifty (500) dollars, rep

JAMES H. REES , Trustee. therein ,at public auction ,for thehighestand best price aboveand in said trust deed described, subject to acer- , resenting the interestdue the eleventh day of Septem
FREDERIC ULLMANN, Atty. 16-20 the same will bring in cash. tain other trust deed ,datedMay 18, 1874,tosecure the ber , A. D.1874, and alsoin the payment of the coupon

Dated January 8th , 1876 . principal sum of six thousand five hundred dollars, and note for five hundred and tiſty dollars ( $ 950 ), represent :
JOHN H. WRENN, Trustee. all the right,title , benefit and equityof redemption of ing the interest due the eleventh dayof March, A. D.RUFUS KING. EDGAR L. JAYNE, Atty . 16-19p thesaid Jabez Barker and Margaret Barker, his wife, 1875 , and also in the payment of the coupon note for

Attorney .25 Metropolitan Block . and John K. Beatty and Kate Beatty, his wife, their twenty -two and 22-100 dollars, representing the interest
VHANCERY NOTICE. - STATE OFILLINOIS. heirs or assigns therein , at public auction , for the due the first day of June ,A.D. 1875 , andalsoin the pay

county of Cook , ss . Circuit Courtof Cook county. highestand best price the ramewill bring in cash . nient of the coupon note forfive lundred dollars( 500 )
January term . A.D. 1876. Margaret Gleason vs. John Dated Deceniber 23d , 1875 . representing the interest due the eleveuth day ofSeptemGleason . - In Chancery. and Marcie M. , his wife, and Thomas Pickering, a

J. V. CLARKE, Trustee. ber, A. D. 1875, and such defaults have continued for the
AMdavit of the non - residence of John Gleason , de . bachelor, for the purpose of securingthe paymentof ncer E. & A. VAN BUREN, Attys. for Trustee . 14-17 17-20 space of more than 20 days,andthe saidMary R.Green

fendant above named , having been filed in the office of tain note numbered eight ( being one of a series of ten like
has elected to declare and has declared the whole of said

notes numbered from one ( 1 ) to ten (10 ), inclusive, secur .
the clerk of said circuit court of Cook county , notice is WALTER G. GOODRICH, principal sums and arrearages ofinteres tthereon im- .
hereby given to the said John Gleason , that the com ed by the sametrust deed on separate lots of land ), made

by the said Edwin A. Rice and Thomas Pickering, bear . Attorney , 78 Dearborn street. mediately dueand payable, as by thetermsof said bond
plainant heretofore filed her bill of complaint in said she was anthorized to do, and there is now due thereon

court, on the chancery side thereof, and that a sum ing even datewith thetrustdeed hereinaftermentioned, TRUSTEE'S SALE. WHEREAS . HARRIET S.
payable to the order of HeuryW.B. Hoyton February Bankron (widow ) did , on the first day of Febru the sum of thirteen thousand and eleven and 7-100 dol-,mons thereupon issued out of said court against said

lars ( $13,011.07 ),

defendant, returnable to the court house inthe city of 25th. A.D. 1877 , with interestatthe rate of ten (10 ) per ary . A. D. 1875, execute and deliver to the undersigned, And whereas.it was provided in said second mentioned

Chicago , in said county, on thethird Monday of Jan cent. per annum , payable senii- annually , conveyed unto as trustee , her trust deed dated on the day and year

aforesaid , andrecorded in the recorder's office of Cook the said promissory notes in thesaid deed of trust men
deed oftrust, that in case of defaultin the payment of

uary inst., 1876 ,as is by lawrequired .
the undersigned, J. Whitney Farlin, by their certain
trust deed dated October 15 , A. D. 1874 and recorded in

Now , unless you,the said John Gleason , shall person county, Illinois, on the fourth day of February, A.D.
the recorder's office of Cook county, Illinois. in book 417 1875 , in book 454 of records, on page 217 , which said tioned , orthe interest that mightgrow duethereon,orally heand appear before said circuit court of Cook
of records,at page 4.53, the south twenty-six and a half trust deed was given to recure the payment of said ofany part thereof, according to the tenor and effect of

county , on the first day of a term thereof, to be holden

at Chicago, in saidcounty, on thethirdMonday of Feb- hall of lot ten(10 ), (except eight(8) feet ofthe eastend(2617 ) feet of the north seventy -seven (77 ) feet of the west Harriet S. Barkson'scertainpromissorynote payable saidnotes, then itshould be lawful for theundersigned.

to the orderof Horace A. Goodrich , for the sum of four
ruary , 1x76 , and plead , answer or demur tothe said com

hundred and eighty and 50-100 dollars, with interest at
either of them , to sell and dispose of the said premisesplainant's bill of complaint, the name, and the matters

thereof reserved for one-halfan alley ), in block two (2 ),
by said deed of trust granted, and all right, title,andthings therein charged and stated , will be taken as in Saltonstalland Russell's kubdivision of thenorth half the rate of eight per centum per annum ,said note being

dated thefirst day of February, A. D. 1875 , and due on
benefit and equity of redemption of the said Omar New.confered , and a decree entered against you according to of the northeast onarter of the southeast quarter of sec

tion three ( 3), in township thirty -eight (38) north . range the first day of November, 1875. man , his heirs and nesigps therein ,at public auction , atthe prayer of said bill .

And whereas, default has been made in the payment
the north door ofthe Chamber ofCommerce building, in

JACOB GROSS, Clerk . fourteen ( 14 ) east of the third principal meridian , situ

ated in Cook compty, Illinois, in trust, to wit : upon the of said promissory note , and application has been made the city ofChicago , in the State of Illinois, or on said
Rurus King , Compltrs. Sol. 16-19 premises, or any part thereof. as may be specified in thetrusts specified in said trust deed , to which reference is by the legal h Ider of said note to me,

hereby made. Now , therefore. notice is herebygiven, that I , the un
potico ofsuch sale , for the highest and best price the

Rame will bringin cash , baving previously givenat least
BARNUM & CRANE. Andwhereas, by reasonofdefault having been made derrigned , by virtue of the authority in meby said trust

deed vested and atthe request of theholderof said note. byadvertisement in the ChicagoLegal News or anythree (3) weeks notice of the place and timeofsuch rale,
Attorneys. Room 50 , Major Block . in the payment of the semi-annual installment of inter

PUBLICATION NOTICE IN ATTACHMENT.
est_maturing April 15th , A. D. 1875, and October 15th , will on Wednesday, thesixteenth (16th )day of February

State of Illinois , County of Cook . es . Superior court A. D. 187.5, on said note numbered right (8 ), the said A. D. 1876, at eleven ( 11 ) o'clock in the forenoon , at the newspaper at that time published in the said city of Chi

West door of the Adams street front of the court honse cago, and tomake, execute and deliver to the purchaserof Cook connty . December term , A. D. 1875. William principalsumoftwohundred and fifty dollarsspecified

F.McLaughlin vs. Austin C. Slayton . - Attachment.
or purchasers at such sale, good and sufficient deed or

in suid note numbered eight (8 ) , and all interest accrued in the city ofChicago , county of Cook and State of Illi
Public notice is hereby given to the said Austin C.

deeds ofconveyance for the premises sold.
thereon has become due and pavable, there being claim nois, at public auction , to the highest and best bidder,

And whereas, default has been made in the paymentSlayton that a writ of attachment issued out of theoffice ed to be due two hundred and fifty dollars and interest for cash , sell the premises described and conveyed by
of both said promissory notes in said second mentioned

of the clerk of the Superior rourt of Cook county , thereon from October 15, A. D.1874, at the rate of ten ( 10) said trust deed . to wit :

dated the 30th day of October, A. D. 1875, at the suit of

deed of trust mentioned, and there is now due thereonper cent . per annum . Thetwostory framehouse, together with all the ap

the said William F. McLaughlin , and against the lands,
the sum of twenty -nine hundred and sixty - seven andNow , therefore .public notice is hereby given , that I , purtenances thereof,situate upon lots four (4 ) and five

(5 ) , in Hamline's subdivision of the northeastquarter of 69.100 ( 2.967.69) dollars.
goods. chattels, rights,moneys, credits and effects ofthe

the undersigned ,J. Whitney Farlin , trustee named in

said Austin C. Slayton for the sum of one hundred dol
Now , therefore.public notice is hereby given thaton

said trust deed , in pursuance of the power in me vested blockfifty -two (52),of the Canal Trustee's subdivision Saturday, the fifth day of February , A. D. 1876 .
lars, directed to the sheriff of Cook county to execute. by said trust deed , and in order to execute the trusts by of section seven (7) , township thirty -nine ( 39 ) , north

range fourteen ( 11 ), east of the third (30) principal Chamber of Commerce building, I shall sellat public
at the hour of ten o'clock A. M. , at the north door of the

Now, therefore, unless you ,the said AustinC.Slayton.
said trust deed.created, will on Tuesday, the eighth day

shall personally be and appear beforethesaid Superior February .A. D. 1876, at the hour of eleven ( 11) o'clock meridian , and also all the right, title and interest of
in the forenoon of said day , at the most western of the said Harriet S. Bankson, in and to said lots four (4 ) auction the following described premises , to wit:courtof Cook county, on or before the first dayof the
two outer doors on Adams street of the building ocen and five ( 5 ) aforesaid , derived through and by a lense Lot numbertwenty -three (23) in Laflin Smith'ssub

next termthereof, to be holden at the court house, in
thereof before that time made from Melinda Hamline

division of blocks numbered eighty -six (86) andeighty.
the city of Chicago on the first Monday of March, A.D. pied as a court house in the city of Chicago , in suid coun .

nine ( 89 ) in the Canal Trustees' subdivision of the westty of Cook , situated on the southeast corner of Adams to raid Harriet S. Bankson, together with all the right,1876, give bail and plead to the said plaintiff's action, half ( ) of section number twenty -seven ( 27 ) , in townjudgmentwill be entered against you,andin favor of andLasalle streets,in said cityofChicago, sell atpuble title , interest and equityof redemptionofthesaidHar: shipnumberthirty-nine ( 39) north , ofrange vumber

the maid William F. McLaughlin , and so much of the fourteen (14 ) , east of the third (3d ) principal meridian,lands, goods, chattels, rights,money ,credits and effects bring in caslı , the premises in said trust deed and here above described premises .

Dated Chicago, January 8th ,1876 .
for the highest and best price the same willbring in cash .attached ,asmaybesufficient to satisfy the said judg. inbefore described ,andall theright,title, benefit and

E. F. ALLEN, Trusteo.
for the purposes in sait deeds of trust mentioned .

ment and costs , will be sold to satisfy the same. equity of redemption of the said Edwin A. Rice and Mar
cie m ., his wife , and Thomas Pickering , their heirs or

JNO. J. HEALY, Clerk .
WALTER G. GOODRICH , Atty. 16-17-20 Chicago, January 8th ,1876 .

OLIVER B. GREEX, Trustee.BARNUM & CRANE, Attys. 16-18 assigns therein .
LEVI SPRAGUE, DAVID FALES, Attorney . 16-17-19hChicago, January 7th , A. D.1876.

J. WIIITNEY FARLIN, Trustee. Attorney , Room 13 Major Block.

WILLIAM C.WILSON , H. M. SHEPARD , Atty . 16-19
HOWARD HENDERSON,

Attorncy . 1.57 Clark Street. tice is hereby given to all persons having claims Attorney .
and demands agaihst the estate of John Walsh, deceas

SALECRO E CERTIFICATE OFSIX SHARES OFstock of the Eagle Tanning Works of Chicago, TENNEYS, FLOWER & ABERCROMBIE, ed,to presentthe same for adjudication and settlemeet CHANCERYC.NOTICE: STATE OFILLINOIS.
Whereas, ou the 22nd dayof September, 1875, H. C.

ATTACHMENT. - to be bolden at the court house, in the city of Chicago, February term , A. D. 1876. James H. Hill vs. Paul
on the third Monday of February, A. D. 1876 , being the Weber.- In chancery.his promissory note in the sum of six"jundreasCor: PUBLICATION NOTICE INStateofIllinois , county of Cook , Rs . Superior court
21et day thereof. Affidavit that upundue and diligent inquiry the placedue in ninetydays , at ten per centum after maturity ; of Cook county. January term , A.D. 1876. The North

and to secure the payment of the same, he deposited with of residence of Paul Weber cannot be ascertained , havwextern National Insurance Company vs. Mortimore Chicago , December 11th , A. D. 1875 .
said Hong & Co .. a certificate of six shares of the capital McMahon and Elen McMahon . - Attachment. MARY WALSH, Administratrix . ing been filed in the office of the clerk of the Superior

LEVI SPRAGUE, Atty .Public notice is hereby given to the said Mortimore 13-18a court of Cook county, notice is hereby given to the said
stock of the Eagle Tanuing Works ofChicago, bearing

PaulWeber, that the above named complainant heretodate March lith, 1875 , and numbered 96 , of one hundred McMahon and ElenMcMahon , that a writ of attach
fore filed his bill of complaint in said court on the chan :dollars a share .

blentissued outof theoffice of the Clerk of the Supe- ESTATE OF CHARLES,WIRTH, DECEASED cery side thereof , and that a summons thereupon issued
Andwhereas, it is provided in said note, that at the

malurity of said note, or at any time thereafter, said T. ber, A. D. 1875, at the suit of the said The Northwest and demands out of said court against the above panied defendant,gainst the estate of Charles Wirth , de
returnable on the first day of the term of the SuperiorC. llong & Co., their agents or assignee , inigbt sell said ern National Insurance Company, and against the ceased , to present the same for adjudication and settle

certificate , or any part thereof, at public or private sale, court of Cook county, to be held at the court house inlands, goods.chattels, rights , moneys, credits and effects ment at a regular term of the county court of Cook
and to apply so much of the proceeds thereof to the pay Chicago, in suid Cook county, on the first Monday, ofof the said Mortimore McMahon and Elen McMahon, county , to be holden at the courthouse, in the city of
ment of waid note , as may be necessary to pay the same, February next ( 1876 ) , as is by law required , and which

for the sum of two hundred and twenty -nine dollars and Chicago, on the third Monday of February , A. D. 1876 ,
with all interest due thereon , and all expenses attending suir is still pending .

fifty cents , directed to the sheriff of Cook county to being the 21xt day thereof.
the sale of the maid certificate , including attorney's fees . JOHN J. HEALY, Clerk .execute . Chicago, December 18th , A.D. 1875.

IIOWARD HENDERSON , Complts. Solr . 16-19
Whereas, default has been made in the payment of Now , therefore, unless you , the said Mortimore MARIE WIRTA ,

said note andinterestaccruedthereon, leaving now due McMahon and Elen McMahon , shall personally be FREDERICK MAILA ,

thereon ( $602 50-100 ). six hundred and two and 50-100 and appear before the said Superior court of Cook Executore.
E. B. SHERMAN ,

dollars. county , on or beforo the first day of the next term ROSENTHAL & PENCE , Attys. 13-18
Attorney .

Now , therefore , public notice is hereby given that, on thereof, to be holden at the court honse. in the city of

Saturday, the29thdayofJanuary. A. D. 1876,atten
STATE OF JOHN MILLER, DECEASED. - No
EST

Chicago in the first Monday of January, AP:1876. ESTATE OFJOUNG BROWN DECEASED: tice is hereby given to all persons having claims
o'clock A.M., at thewestdoor ofthe Bank Building ofraid and demands against the estate of John Miller, de

T.C.long & Co. , on the southeast corner of Davisstrert tion , judgment will be entered against you, and in and demands against the estate of John G. Browu, de ceased , to present the samefor adjudication andsettle

and Chicago avenue, in the village of Evanston Cook favor of the said The Northwestern National lusurance censed , to present the same for adjudication and settle ment at a regular term of the County court of Cook

county, Illinois, the nodersigned will sell said certificate Company, and so much of the land-, goods, chattels . ment at a regular term of the County court of Cook coun county , to be holden atthe court house, in the city of

and stock , or so much thereof ns is necessary to pay said rights, moneys, credits and effects attached as may be ty, to be holden at the court house , in the city of Chica Chicago, on the third Monday, being the 21st day of

indebtedness, and attorney's fees, and expenses , etc., sufficient tosatisfy the said judgment and costs will go, on the third Monday of February, A. D. 1876, being February , A. D. 1876 .

to the highest and best bidder,for cash . besold to satisfythe same. the 21st day thereof.
Chicago, January 6th ,1876 .T, C , HÓAG & CO. JOHN J. HEALY, Clerk . Chicago ,December 21st, A. D. 1875.

SUSAN MILLER , Administratrix .

January 8th, 1876 .
16 Texxeys, FLOWER & ABERCROMBIE, Attys. 16-18 15-20a GERHARD KLANER , Administrator. E. B. SHERMAX, Attorney.
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whence his or her share of the income, difficulty in the case. But the first trust clauses of thewill. This constitutes the

under the preceding trusts, shall arise ; declared after the bankruptcy for this dividing line in the cases which are ap

and immediately upon such transfer be part ofthe income is in favor of the wife, parently in conflict. Applying this test to

SATURDAY, JANUARY 22, 1876.
ing made, the trusts hereinbefore de- child , or children of such bankrupt, and the will before us it falls short, in our

clared concerning somuch of the trust in such mannerassaid trustees in their opinion, of conferring any such right on
fnnd as shall be so transferred shal! discretion shall think proper. There the bankrupt. Neither of the clauses of

absolutely cease and determine ; and does not seem to be any doubt that if the the provisos contain anything more than

The Courts. in case , after the cessation of said in . bankrupt devisee had a wife or child liv. a grant to the trustees of the purest dis

come as to my said sons respectively, ing to take under this branch of the will cretion to exercise their power in fa

otherwise than by death, as herein before that there would be nothing left which vor of testatrix's sons. It would be a

UNITED STATES SUPREME COURT. provided for, it shall be lawful for my could go to his assignee in bankruptcy . sufficient answer to any attempt on

said trustees , in their discretion, but The cases on this point are well consid : the part of the son in any court to
OCTOBER TERM, 1875 .

without its being obligatory upon them, ered in Lewin on Trusts, above cited, and enforce the exercise of thatdiscretion in

CHARLES A. NICHOLS, assignee of A. M. EATON , to pay to or apply for the use ofmy said the doctrine may be stated that a direc . his favor, that the testatrix has in ex

sons respectively, or for the use ofsuch of tion that the trust to the first taker shall press terms said that such exercise of

CONSTRUCTION OF WILL -RIGHT OF TESTA- my said sons and his wife and family ,so cease on his bankruptcy, and shall then this discretion is not " in any manner

TOR TO MAKE THE INSOLVENCY OF A much and such part of the income to go to his wife or children, is valid, and obligatory upon them ,” words repeated

LEGATEE TERMINATE ALL HIS LEGAL which my said sons respectively would the entire interest passes to them, but in both these clauses. To compel them

VESTED RIGHT IN THE ESTATE OF SUCH have been entitled under the preceding that if the devise bo to him and his wife to pay any of this income to a son after
TESTATOR - DISCRETION OF TRUSTEES. trustsin case the forfeiture hereinbefore or children , or if he is in any wayto re- bankruptcy, or to hisassignee, is to make

1. ESTATE TERMINATED ON INSOLVENCY OF LEG provided for had not happened.” ceive a vested interest , that interest, a will for the testatrix which she never
ATEE. — The will provided that if certain sons of

The daughter died soon after the mouwbatever it may be, may be separated made, and to do it by a decree of a court

posetest the income to which theywere entitled ther, without issueandunmarried. The from those of his wife or children isto substitute the discretionof thechan

under the trusts of the will, or if, by reason of defendant Amasa M. Eaton, one of the and be paid over to his assignee. cellor for the discretion of the trustees,

soever, said incomecould no longer be personally
sons of the testatrix, failed in business ( Page v. Way, 3 Beavan , 20 ; Perry v. in whom alone she reposed it. When

enjoyedby them respectively,butthe same would and made a general assignment of allhis Roberts, 1 Mylne & Keene, 4 ; Rippon trustees are in existence, and capable of

becomevested in orpayabletosome otherper- property to Charles A. Nichols for the v . Norton, 2 Beavan , 63 ; Lord_v. acting, a court of equity will not inter

son, then the trust expressed in said willconcern: benefit of his creditors, in March, 1867, Bunn , 2 Younge & Collier Chanc'y R. , fere to control them in the exercise of a

mediately cease and determine. The court hela and in December, 1868, was, on his own 98) Where,however, the devise over discretion vested in them. by the instru
this provision in the will valid .

petition, declared a bankrupt, and said is for the support of the bankrupt and ment under which they act. (Hill on

2. DISCRETION OF TRUSTEES. The court passes Nichols was duly appointed his assignee his family , in such manner as the trus- Trustees, 486 ; Lewin on Trusts, 538 ;

portions of the incomein the hands of the trus in bankruptcy . The defendant was then, tees may thinkproper, the weight ofau Boss v. Goodsall, 1 Younge & Collier,

tees, in their discretion , but without its being and during the pendency of this suit, thority in England seems to be against 617 ; Madison v. Andrew, i Vesey , Sr.,

use of the sons of the'testatrix so much and such unmarriedand without children. The the proposition that anything is left to 60. ) And certainly they would not do so

parts of the incometo which her said sonswould executors and trustees ofthe will were wbich the assignee can assert a valid in violation of the wishes of the restator.

have been entitled under a certain trust named William M. Bailey and George B. Rug . claim . Twopenny v. Peyton, 10 Simon , But while we have thus attempted to

inthe will in case a forfeiture in said will provid- gles, a son oftestatrix by a former hus 487 ; Godden v. Crowhurst, Ib., 642). show that Mrs. Eaton's will is valid in

3. ALIENEATION - LIFE Estate.- Thecourt does band , and herson Amasa M. Eaton, the In the case before us, the trustees are all its partsupon the extremest doctrine

not see thatthe powerofalienation is a necessary presentdefendant and bankrupt. authorized, in the event of the bank of the English Chancery court, we do not
incident to a life estate in real property , or that

the rents and profits of real property and the in
It will be seen at once that, whether ruptcy of one of the sons of testatrix wish to bave it understood that we ac

terests and dividends of personal property may we look to the assignment before bank- without wife or children , which is the cept the limitations which that court has

not be enjoyed by an individualwithoutliability ruptcy, or to the effect of the adjudication condition of the trust asto AmasaM. placed upon the power of testamentary

for his debts being attached has a necessary incl: of bankruptcy and the appointment of Eaton, to loan and reinvest that portion disposition of property by its owner.

pared to follow the English doctrine upon this Nichols as assignee in that proceeding, of the income of theestate in augmenta . We donot see, as implied in the remark
subject.- ED. LEGAL News.]

one ofthe conditions had occurred on tion of the principalsum or capital of of LordEldon, that the power of aliena

Mr. Justice MILLER delivered the opin- which the will of Mrs. Eaton had de. the estate untilhis decease, or until he tion is a necessary incident to a life estate

ion of the court. clared that the devise of a part ofthe in- shall have a wife or children capable of in real property, or that the rents and

The controversy in this case arises on come of the trust estates to Amasa M. receiving the trust of the testatrix for- profits of real property and the interest

the construction and legal effect of cer Eaton should cease and determine, and feited by him. and dividends of personal property may

tain clauses in the will of Mrs. Sarah B. as he had no wife or children in whom There does not seem thus far any in- not be enjoyed by an individual without

Eaton. At the time of her death, and at it could vest, it became, by the alterna- tention to secure or revest in the liability for his debts being attached as

the date of her will, she had three sons tive provision of the will , a fund to accu bankrupt any interest in the devise a necessary incident to such enjoyment.

and a daughter , being herself a widow mulate until his death or untilheshould which he had forfeited, and there can be This doctrine is one which the English

and possessed of largemeans of her own. have a wife or child who could take un no doubt that but for the subsequent Chancery court has engrafted upon the

By her will she devised her estate real and der the trust. clauses of the will there would be noth common law for the benefit of creditors,

personal, to three trustees, upon trusts to But Nichols, the assignee, construing ing in which the assignee could claim an and is comparatively of modern origin.

pay the rents, profits, dividends, inter- the whole of the will together, and espe- | interest. But there arethe provisions We concede that there are limitations

est and income of the trust property to cially the proviso, which we have given that the trustees may, at their discretion , which public policy or general statu'es

her four children equally, for and dur- verbatim , to disclose a purpose, under transfer, at any time, to either of the de- impose upon all dispositions of property,

ing their natural lives, and after their cover of a discretionary power, to secure visees, thehalf or any less proportion of such as those designed to prevent per

decease, in trust for such of their child to her son the right to receive to his own the share of the fund itself which said petuities and accumulations of real estate

ren as shall attain the age of twenty -one, use the share of the income to which he devisee would be entitled to if the whole in corporations and ecclesiastical bodies.

or shall die under that age having law- was entitled before the bankruptcy, in fund were to be equally distributed , and We also admit that there is a just and

ful issue living, subject to the condition the samemanner afterwards as if that the further provision that in case after sound policy peculiarly appropriate to the

that if any of her children should die event had not occurred, brought this bill the cesser of income provided for in case jurisdiction of courts of equity to protect

without leaving any child who should to subject that incometo administration of bankruptcy or other cause, it shall be creditors against frauds upon their rights,

survive the testatrix and attain the age by him, as assignee in bankruptcy, for lawful, but not obligatory, on her said whether they be actual frauds or con

of twenty -one years, or die under that the benefit of the creditor3. His claim trustees, to pay to said bankrupt or in - structive frauds. Bu , the doctrine that

age leaving lawful issue living at his or is founded on the proposition , ably pre- solvent son, or to apply for the use of his the owner of property , in the free exer

her decease, then , as to the share or re- sented here by counsel, that a will which family, such and so much of said income cise of his will in disposing of it , cannot

spective shares, as well original as accru expresses to vest in a devisee either per- as said son would have been entitled to so dispose of it , but that the object of his

ing, of such child or children respective- sonal property, or the income of person in case the forfeiture had not happened. bounty, who parts with nothing in re

ly , upon the trusts declared in said will al or real property, and secure to himits It is strongly argued that these provi turn , must hold it subject to the debts

concerning the other share or respective enjoyment free from liability for his sions are designed to evade the policy of due his creditors, though that may soon

shares. The will also contained a pro- debts, is void, on grounds of public pol. the law already mentioned , that the dis- deprive him of all the benefits sought to

vision that if her said sons respectively icy, as being in fraud of the rights of cretion vested in the trustees is equiva- be conferred by the testator's affection

should alienate or dispose of the income creditors, or ,as expressed by Lord Eldon lent to a direction , and that it was well . or generosity, is one which we are not

to which they were entitled under the in Brander v . Robinson , 18 Vesey, 433, known it would be exercised in favor of prepared to announce as the doctrine of

trusts of the will, or if, by reason ofbank- “ if property is given to a man for his the bankrupt.
this court.

ruptcy or insolvency, orany other means life thedonor cannottake away the inci The two cases of Twopenny v. Peyton If the doctrine is to be sustained at all ,

whatsoever, said income could no longer dents of a life estate. ” and Godden v. Crowhurst, above cited it must rest exclusively on the rights of

be personally enjoyed by them respec There are two propositions to be con- from 10 Simons, seem to be in confiict creditors. Whatever may be the extent

tively , but the same would become vest- sidered as arising on the face of this will with this doctrine ; while the cases cited af those rights in England, the policy of

ed in or payable to some other person as applicable to the facts stated : 1. Does in appellant's brief go no further than to the States of this Union, as expressed both

then the trust expressed in said will the true construction of the will bring it hold that when there is a right to sup by their statutes and the decisions of

concerning so much thereof as would so within that class of cases, the provisions port or maintenance in the bankrupt, or their courts has not been carried so far

vest should immediately ceaseand deter- of which on this point are void under the bankrupt and his family, a right in that direction .

mine. In that case, during the residue the principle above stated ? and, 2d , if which he could enforce, then such inter It is believed that every State in the

of the life of such son , that part of the so, is that principle to be the guide of a est, if it can be ascertained, goes to the Union has passed statutes by which a

income of the trust fund was to be paid court ofthe United States sitting in chan- assignee. part of the property of the debtor is ex

to the wife and children , or wife or cery ? No case is cited , none is known to us, empt from seizure on execution or other

child , as the case might be, of such son , Taking for our guide the cases decided which goes so far as to hold that an ab . process of the courts. In short, is not by

and in default of any objects of the last in the English courts the doctrine of the solute discretion in the trustee, a dis . law liable to the payment of his debts.

mentioned trust, the income was to ac case of Brander v. Robinson seems to be cretion which , by the express language The extentand nature of this exemption

cumulate in augmentation of the princi- pretty well established. It is equally of the will , he is funder no obliga- varies in the different States. In some

pal fund. well settled that a devise of the income tion to exercise in favor of the bankrupt it extends only to the merest implements

There is another proviso which ,as it of property , to cease on the insolvency or confers such an interest on the latter, of household necessity. In others, it in

is the main ground of the present litiga- bankruptcy of the devisee, is good, and that he or his assignee in bankruptcy cludes the library oftheprofessional man,

tion , here given verbatim , as follows : | that the limitation is valid._ (Demmill can successfully assert it in a court of ho wever extensive , and the tools of the

“Provided, also, that in case at any v. Bedford, 3 Vesey, 149 ; Brander v. equity or any other court. mechanic ; and in many, it embraces the

future period circumstances should exist Robinson , 18 Vesey, 429 ; Rockford v. As a proposition, then , unsupported homestead in which the family resides.

which , in the opinion of my said trus- Hackmen, 9 Hare; Lewin on Trusts, 80, by any adjudged case, it does not com . This has come to be considered in this

tees, shall justify or render expedient chapter vii., sec. 2 ; Tillinghast v . Brad . mend itself to our judgment on princi- country as a wise as it certainly may be

the placing at the'disposal of my said ford, 5 Rhode Island, 205.) ple. Conceding to its fullest extent the called a settled policy in all the States.

children, respectively, any portion of my If'there had been no further provision doctrine of the English courts , their de to property so 'exempted the creditor

said real and personal estate, then it in regard to the matter in this will than cisions are all founded on the proposi has no right to look , and does not look,

shall be lawful for my said trustees, in that on the bankruptcy or insolvency of tion that there is somewhere in the in- as a means of paymentwhen his debt is

their discretion, but without its being in the devisee, the trust as to him should strument which creates the trust a sub created . And while this court has stead .

any manner obligatory upon them , to cease and determine, or if there had been stantial right, a right which the appro ily held ,under the constitutional provi :

transfer absolutely to my said children a simple provision that in such event priate court would enforce, left in the sion against impairing the obligations

respectively, for his or her own proper that part of the income of the estate bankrupt after his insolvency and after of contracts by State laws, that such

use and benefit, any portion not exceed should go to some specified person other the cesser of the original and more abso- exemption laws when first enacted are

ing one -half of the trust fund from than the bankrupt, there would be no I lute interest conferred by the earlier invalid as to debts then in existence, it
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has always held that as to contracts Connecticut, Waite, Justice, in deliver said , also, that since his bankruptcy, the tices to procure the execution, he must

made thereafter, the exemptions were ing the opinion of the court, says : " We defendant, Amasa ,has actually received bear the consequences.
valid . think it in the power of a parent to place $ 25,000 of this fund, and that should go When the note became due it was the

This distinction is well founded in the property in the hands of trustees for the to the assignee,as it shows conclusively duty of the maker to pay it or procure

sound and unanswerable reason that since benefit ofa son and his wife and child that the objections to the validity of the further extension upon such terms as

the creditor knows when he parts with ren, with full power in them to manage will were well founded. the payees were willing to grant. By

the consideration of his debt that the and apply it at their discretion, without But the conclusive answer to all these paying the note at maturity he could

property so exempt can never be made any power in the son to interfere in that objections is, that by the will ofdecedent, have relieved himself from the payment

liable to its payment, he is neither de management or in the disposition of it a will which , as we have shown, she had of the penalty agreed upon for non

frauded nor injured by the application of until it has actually been paid over to a lawful right to make, the insolvency payment. Having failed to avail of his

the law to his case. Nothing is with him by the trustees.” And he proceeds of her son terminated all his legal vest- privilege in this regard, it must be un

drawn from this liability which was ever to argue in favor of the existence of this ed right in her estate and left nothing derstood he did so in view of the fact,

subject to it, or to which he had a right power, from the vicious habits or intem in him which could go to his creditors the damages had been adjusted and fixed

to look for its discharge in payment. perate character the son , and the or to his assignees in bankruptcy, or to by previous positive agreement. Hehad

The analogy of this principle to the de- right of the father to provide against his prior assignee; and that what may his election,and a court of equity willnot

vise of the incomefrom real and person- these misfortunes. have come to him afier bis bankruptcy relieve him from the consequences of his

al property for life seems perfect. In In the case of Nickell et al . , v. Handly through the voluntary action of the own contract.

this country allwills or other instruments et al . , 10 Grattan , 336, the court thus ex- trustets under the terms ofthe discretion No deception was practiced by the

creating such trusts are recorded in pub: presses its view on the general question, reposed in them , is his lawfully, and payees or either of them , to procure the

lic offices where they may be inspected though not , perhaps, sirictly necessary cannotnow be subjected to the control note with the provision for thepayment

by every one, and the law in such cases to the judgment in that case: “ There ofhis assignee . of thirty per cent. after maturity. They

impntes notice to all persons concerned is nothing in the nature or law of pro The decree of the circuit court is, were guilty of no wrong or oppression.

of all the facts which they might know perty which would prevent the testatrix, therefore, affirmed . By no act or word did they mislead or

by the inspection . When, therefore, it when about to die, from appropriatiog deceive the maker into giving the note

appears by the record of a will that the her property to the support of her poor
SUPREME COURT OF ILLINOIS. with the penalty attached. If he has

devisee holds this life estate or income, and helpless relatives, accorling to the suffered injury that may now seem grievdividends, or rents of realand personal different conditions and wants of such SYLVESTER G. DOWNEY, admr. , v. CHARLES D.
ous, it is attributable alone to bis own

property, payable to him alone, to the relatives, nothing to prevent her from laches. It is his own contract, which is
exclusion of the alienee or creditor,the charging her property with the expense

Appeal from Jersey .

latterknows that in creating a debt with of food, raiment, and shelter for such NOTE - 50 PER CENT.AFTER DUE – PENALTY valisinatlaw , and a court of equitywill

-USURY .
not interfere to set it aside.

such person he has no right to look to relatives. There is nothing in law or The decree will be reversed and the
1. That it is not usurious to insert in a note

that income as a means of discharging reason which should prevent her from that it shall bear interest at the rate of ten per bill dismissed .

it . He is neither misled nor defrauded appointing an'agent or trustee to admin - cent.per annum ,with 30 per cent. perannum in. Decree reversed.

when the object of the testator is carried ister her bounty.'
terest after maturity . as liquidated damages for

out by excluding him from any benefit In the case of Pope's Executors v . El . non payment when due.
2 That in the absence of fraud , etc. , a court of

of such a devise.
SUPREME COURT OF ILLINOIS.

liott &Co , 8 Ben. Monroe, 56, the tesia. I quity in all such cases will withhold its aid,and

Nor do we see any reason in the re tor had directed his executors to pay for leave theparties to their legal rights whatever JANUARY TERM, 1875.

cognizednature and tenure of property the support of Robert Pope the sum of theymay be
3. The complainantcharged that he was ignor. TIE AMERICAN Ins. Co., garnishee of MARTIN

and its transfer by will, why a testator $25 per month . Robert Pope having ant of the fact that the note contained the pro ANDERSON, v. JAMES H. PADFIELD et al .

who gives, who gives without any pecun- been in the Rocky Mountains until the vision for the payment of 30 per cent. after ma. Appeal from the St. Clair Circuit,

iary return , who gets nothing of proper- sum of $225 of these monthly payments lula that this was his own negligence against MEANING OF THE WORDS " VACANT AND

ty value from the donee, may not attach had accumulated in the hands of the which it is notthe province of a courtof law or UNOCCUPIED " IN A POLICY.

to that gift the incident of continued use, executors , his creditors fileda billin cquity to afford him relief.- [Ed.LEGALNews.] 1. The words " vacant and unoccupied " mcan

of uninterrupted benefit of the gift, dur chancery, accompanied by an attachment Scott, C. J. - This bill was to enjoin a that the premises should be without all orrupant ;

ingthe life of the donee. Why a parent, to subject this fund to the payment of suit at law. Complainant borrowed of that is without any person living in the house,
or one who loves another and wishes to their debt. Talitha and Charlotte Crane, $ 500 , for house was,within themeaning of the policy,va

use his own property in securing the ob The Courtof Appeals of Kentucky say which he gave themhis promissorynote cant and unoccupied at thetime it wasburnt.--

ject of his affection, as far as property that it was the manifest intent of the with Edwin Colean as surety. The note [ED. LEGAL News.]

can do it, from the ills of life, the vicissi- testator to secure to Rober : the means bears date of July 26th , 1870, payable at Opinion of the court by WALKER, J.

tudes of fortune, and even his own im- of support during his life to the extent one year after date ; and bears interest In this case appellees sued out a writ

providence or incapacity for self-protec- $ 25 per month or $ 300 per year, and that at the rate of ten per cent. per annum, of attachment against Martin Anderson

tion , should not be permitted to do so, is this intent cannot be thwarted, either with thirty per cent. per annum interest from the Circuit Court ofSt. Clair county .

not readily perceived . by Robert himselfby assignmentor alien- after maturity as liquidated damages for It was issued on the 28th day of Febru

These views are well supported by adation, or by his creditors seizing it for non -payment when due . Both payees ary , 1872, and was served on the same

judged cases in the State courts of the his debts,unless the provision is contrary are now dead, and the present defendant day bylevying on lots eleven and twelve

highest character. to law or public policy . And after an as administrator of the estate of the last in Williams' first addition to the town of

In the case of Fisher v. Taylor, 2 examination ofthe statutes of Kentucky survivor, had commenced suit on the Lebanon in that county, and by sum

Rawle, 33 , a testator had directed his and the general principles ofequity juris- note to enforce collection. A default moning James R. Padfield as garnishee.

executors to purchase a tract of land, prudence on this subject, hold that nei . had been entered , when this bill was On the first day of the following July,

take the title in their name in trust for ther of these are invaded by the provi- filed to prevent the entering of final Anderson applied for and obtained a

his son , who was to have the rents, is- sion of the will. judgment. With his bill. complainant policy of insurance on a dwelling -house

sues , and profits of it during his life, free The last case we shall refer to specially tenders the principal of the note, with on the premises. The policy was for in .

from liability for any debts then or there is that of Campbell v . Foster, 35 New interestat ten per cent. per annum com surance for five years from that date.

after contracted by him. The Supreme York Court of Appeals, 361 . pounded , together with all costs of the Early in September following the house

Court of Pennsylvania held that this life In that case it is held, after elaborate common law case , and seeks to enjoin was destroyed by fire, and on the 20th of

estate was not liable to execution for consideration , that the interest of a bene- the further prosecution of the suit. the same month a further affidavit was

the debts of the son . " A man ,” saysthe ficiary in a trust fund , created by a per This court has repeatedly held that filed in the attachment suit, that by rea

court, “ may undoubtedly dispose of his son other than the debtor, cannot be contracts like this one are not usurious son of the destruction of the house by

land so as to secure to the object of his reached by a creditor's bill ; and while ifmade with a single purpose to secure tire, that the property attached had

bounty, and to him exclusively, the an- the argument is largely based upon the prompt payment of the principal sum . thereby become insufficient to satisfy

nual profits. The mode in which he ac- special provision of the statute regulating Although the party agrees to pay a rate plaintiff's debt , and thereupon an alias

complishes such a purpose, is by creat- the jurisdiction of the court in that class of interest in excess of that allowed by writ of attachment was issued and served

ing a trust estate, explicitly designating of cases, the result is placed with equal statute after maturity , it is nevertheless on appellants as garnisbees.

the uses and defining the powers of the force of argument on the general doc- regarded as in the nature of penalty to On the 2d day of April , 1873, a trial

trustees. Nor is such a provision trines of the court of chancery, and the secure prompt payment. In such cases, was bad in the attachment suit, which

contrary to the policy of the law or to right of the owner of property to give it the penalty is liquidated damages, fixed resulted in a judgment in favor of plain

any act of assembly . Creditors cannot such direction as he may choose without by the solemn agreement of the parties. tiffs for $ 1,196.43, and costs of suit. In

complain because they are bound to its being subject to the debts of those When made for the sole purpose of se- terrogatories were filed, which were an :

know the foundation on which they ex upon whom he intends to confer his curing prompt payment,and understand swered by appellants, denying all in

tend their credit." bounty. ingly entered into, such contracts are debtedness to Anderson, and all liability

In the subsequent case of Holdsbip Weare not called upon in this con- valid at law and may be enforced. The on the policy. At the September term ,

v . Patterson , 7 Watts, 547 , where the nection to say how far we would feel cases that hold this doctrine are so nu- 1874, a trial was had upon the interroga

friends of a man made contributions by bound, in a case originating in a state merous in this court, it is not necessary tories and answer, by the court and a

a written agreement to the support of where the doctrine of the English Courts to do more than cite a few ofthem . Law- jury. A verdict was found for the plain .

himself and family, the court held that bad been adopted so as to become a rule rence v. Cowles, 13 Ill., 577 ; Smith v. tiff for six hundred dollars. A motion

the installments which they had prom- of property, if such a propositon could Whittaker, 23 Ill . , 367 ; Blair v .Chamb- for a new trial having been overruled,

ised to pay could not be diverted by his be predicated of a rule like this. Norlin, 39 I11., 521. judgment was rendered on the verdict.

creditors to the payment of his debts , has the time which the pressure of busi Connecting the fact insisted upon , that from which this appeal is prosecuted.
and Gibson , Chief Justice, remarks, that ness in this court authorizes us to devote the provision for the payment of thirty The defense relied in consists of the

“ the fruit of their bounty could not bave to this case permitted of any further per cent. per annum after maturity is in breach of three conditions in the policy :

been turned from its object by the defen- examination into the decisions of the the nature of penalty , still in the light of First, that Anderson warranted the prem

dant's creditors had it been applicable state courts. We have indicated our the decisionsof this court, the penalty ises to be free from incumbrances,when

by the terms of the trust to his personal views in this matter rather to forestall imposed is liquidated damages, which he made his application for insurance,
maintenance, for a benefactor may cer- the inference that we recognize the doc . have been the subject of adjustinent by when it wasatthe time subject to the levy

tainly provide for the maintenance of a trine relied on by appellants, and not the previous agreement of the parties of the writ of attachment. Second , that

friend without exposing his bounty to much controverted by opposing counsel, themselves. A court of equity in all such the house had become vacant, and had so
the debts or imprudence of the benefi- than because we have felt it necessary to cases will withhold its aid and leave the remained for about two months before .

ciary ."
decide it, though the judgment of the parties to their legal rights, whatever and was vacantat the time it was burnt,

In the same court, as late as 1864, it was court may rest equally well on either of they may be . There is nothing in the and Anderson had notice thereof ; whilst

held that a devise to a son ofthe rents and the propositions which we have discuss- facts alleged in this case, that calls for the validity of the policy was, by a con

profits of an estate during his natural ed. We think the decree of the court the interposition of a court of chancery dition therein , made to depend upon its

life, without being subject to his debts below may be satisfactorily affirmed on on equitable grounds. Complainant continuous occupancy, and it provided

and liabilities, is a valid trust, and the both of them . charges, he was ignorant of the fact, that that if the house should become vacant

estate being vested in trustees the son Other objections have been urged by the note contained the provision for the and unoccupied the policy should become

could not alienate. ( Shankland's Ap - counsel, such as that the bankrupt is payment of thirty per cent. after matu void , and the assured' should not be en.

peal , 47 Penn . State R., 113. ) himself one of the trustees of the will , ity, and had no knowledge of it until the titled to recover for loss . And third ,

The same proposition is either express and will exercise his discretion favorably day he filed his bill. This was his own the assured did not make and furnish

ly or impliedly asserted by that court in to himself. But there are two other negligence ; against which it is not the the proofs of loss,as required by the pol

the cases of Ashurst v . Given, 5 Watts & trustees , and it requires their joint action province of a court of law or equity to icy , within the time or in the manner

Sergeant, 323 ; Brown v . Williamson , 36 to conter on him the benefits of this afford bim relief. It is not claimed, he specified.

Penn . State, 338 ; Still v .Spear, 45 Penp . trust. It is said that one of them is could not read , and if he failed to read In the view we take of this case , it be.

State, 168 .
mentally incompetent to act, but this is the provisions of the note when he made comes unimportant whether or not the

In the case of Leavitt v. Bierne, 21 | not established by the testimony. It is it, in the absence of any fraudulent prac . | levy of the attachment was an incum

344



CHICAGO LEGAL NEWS.
139

p. 158 )

answer.

brance until followedby a judgment,or against theappellant, as a common car. which issued the process, or some other in the custody of the law, and the de

whether the property seized was defend rier .The action was commenced in competent tribunal , and the carrier had fendant could not comply with the de

ant's homestead , and not liable to at Knox county and the venue changed to no power to decide them . If the goods mand of the plaintiffs without a breach

tachment; other questions control and Martin . were wrongfully seized, the plaintiffs of it, even admitting, the goods to have

are decisive of the case. Itisalleged, in the complaint, that the have their remedy against the officer been at the timein his actual possession.

The evidence incontestably showsthat nlaintiffs , consignors,on the 3d day of whoseized them , or against the party The case , however, shows thatthey were

po personwas residing in this house, or November, 1873, delivered to the appel at whose instance it was done. in the possession of the sheriff's officer

had been for about two months prior to, lant, at Bridgeport, Illinois, a quantity As between these parties, the process or agent, and continued there until dis

oratthetime of the fire. The tenant in ofwheat to be carried to Vincennes, In . wouldbe nojustificationifthe plaintiff's posedof underthejudgment upon the

possession at thetime the insurance was diana, and delivered to the appellees. were the owners and entitled to the pos. attachment. It istrue that these goods

effected, testified that he had removed The appellant signed and delivered a session of the goods. had been delivered to the defendant as

from the house that length of time be- bill of lading evidencing the contract, It makes no difference, we think, that carriers, by the plaintiffs,to be conveyed

fore, and notified the assured of the fact, and this is the foundation of the action the process was issued by a tribunal of a by them to the place of destination, and

who requested him to lease it to some It is alleged that the company failed to State different from that in which the were seized under an attachment by

one else,butafterward countermanded deliver the wheat according to the con- plaintiffs reside . The rule mustbe the thirdpersons ; but this circumstancedid

the directions,and it had remained un tract, etc. same as in a case where the process em- not impair the legaleffect of the seizure

occupied until it was burnt .
Ademurrer to the complaint was filed anates from a court in the State of the or custody of the goods under it, so as to

He says that he did not consider that and overruled. plaintiff's residence. justify the defendant in taking them out

he had anything more to do with the The defendant moved the court, on It cannot be denied that the carrier of the hands of the sheriff. The right of

house, that he wasnotoccupyingitor affidavit, to stay the action until the de- must obey the laws of the several States the sheriff to hold them was a question of

paying rent for it; he only had the key termination of an action of replevinin in which it follows its calling. Thelaws law , to bedeterminedby the proper legal

todeliver to Andersonwhenhecame Illinois,involving the title andowner of Illinois which give forceand effect to proceedings,and not at thewill ofthede

back from Missouri. That there was a ship of the property, brought by one

table, a crib, and a straw tick in it, in Johnson.

a writ of replevin must be obeyed . It fendant, nor that of the plaintiffs. The

This motion having been cannot say to the sheriff,who is armed lawon this subject is well settled, as may
the house when it burnt.

A number of overruled , the plaintiffasked that John witha writ issued indue form of law, beseen on a reference to the cases col
persons testified that the house was va .

son be made a party to this action ,which commanding him to take the property, lected in sections 453,290 and 350of
cant.

request was also refused . that it has executed a bill of lading and Drake on Attachments, 2d edition ."

We think there cannot be the slightest Thereupon the defendant pleaded , in thereby agreed to transport the prop- ( Stiles v . Davis et al . , 1 Black, 106.)

room to doubt thatthe house wasvacant substance,that while the wheat was in erty to another State and therefore he The above case is precisely the samo

and unoccupied when the fire occurred ,
as the case at bar, with the single excep .and had been for two months previous" a car ofthecompany at Bridgeport, cannot have it.

ly: A fair and reasonable construction gine to transport it to Vincennes,in ac. it would becomehis duty to call outthe goods were seized underanattachment;

The sheriff would have the right, and tion that in Stiles, v. Davis et al. , the

of the language, " vacant and unoccu : cordance with thebill of lading,without powerof the county to aid inserving his while in this case they were seized under

cupant,without anyperson living init. any act, fault,or connivanceofthe de lawful process, The carrier isdeprived a writ ofreplevin .

This is the popularmeaning ofthelan: fendant,or ofanyofher agents,servants, of the possession of the property by a There is a defect, however, in the an.

guage as appears from the evidence. Officeofthe clerk of theCircuit Court of thevis major of the civil law - and in holding it bad, and that is the want
or employees. Johnson sued out of the superior power-the power of the State swerwhich justified the Circuit Court in

Several witnesses knowing that no one

was residing in it, testified that itwas plevin, the said Johnson thenand there as faras the carrier is concerned ,as if it immediate noticetothe plaintiffs that
Lawrence county , Illinois, a writ of re. all things as potent and overpowering, of an averment that thedefendantgave

vacant, and so would the greatmajority, claiming to be the owner, and entitled

if not all persons, say the samething to the possession ofsaid wheat; and by emy.” In fact, it amounts to the same of itspossession.
were the act of God ” or “ the public en the goods had been seized and taken out

cal,butin a popularsense. If the
house virtue of said writthesheriffofsaid thing. The carrierisequally powerless That the carrier should do this seems

had been situatedwhen insured as it thepossession of the defendant,andde- 'InRedfeldonRailways

, Vol.2,p. 158, cation of the rule. The rule is laid downwas when itwas burned, and the assured livered the same to said Johnson , ac

tenant, would any one doubt that such cording to law and the command of said the learnedauthor says, that it is settled with this qualification in Bliven v.The

writ, and the said Johnson took posses.claim of the bailor, by showing that the
that the bailee may defend against the Hudson River R. R. Co. , supra .

representationwas false ?Or supposesion thereof ; that saidaction is yet goods weretakenfrom him bylegalpro- answer is this: “ And the defendant furThe only averment as to notice in the

assured had owned the property in fee, pending, by reason whereof the defend

had been ,ashe was, absent in Missouri, ant was prevented from transporting defensewere notvalid it might compel before the commencement of this suit,cess. And in a note he adjs: “ If this theraversthat said plaintiffs had notice

and bad received the keyfrom the ten said wheat to said city of Vincennes and the party to resist the acts of a public that said action ofreplevin was pend .

ant, and hehad answered that he was deliveringthe same to the plaintiffs. It officer in the discharge of hisduty,which ing," etc. The bill of lading bears date

occupying the house , although it had isaverred that said Lawrence Circuit the law will neverdo. " ( Ibid, note 27 , November 3d , 1873. The writ of replev

been situated as it was when it was

burned, would any one suppose that the ies of the papers and process in the ac .
Court had jurisdiction, and certified cop

in bears date November 5th , 1873. The
technical rule that the fee draws to it tion of replevin , etc.,are filed with the

In New York, where property was for wheat was taken and delivered to John

for some purposes the possession , have cibly seized by a constable, on a com son on the 6th day of November, 1873.
made the answer true, or that he could

have answered his warranty, that the

A demurrer to the answer- on the plaintthat the pronerty had been stolen , The record does not show whenthis

the court said : “ But my associates, not action was commenced . The first date

house was occupied by him ?We sup: ground that it didnotstate facts suffi: passing upon the question whetherthe givenis that of the filingofthe amended
pose no one would so contend .

property was delivered to the true own- complaint, February 7th, 1874.
some purposes the law might regard the tion - was filed by the plaintiffs and sus.
leaving a few such articles in a house as tained by the court. The defendant de: ers, desireto put this case upon the doc . There is nothing from which we can

trine that the common carrier is exon

carrying with them possession in their clining to answerfurther, there was erated from his obligation to his bailor, 1 the carrier in giving noticeofthe seizure

find that proper diligence was used by

owner. But in such cases there must be judgme :: t for the plaintiff's.
when the property is taken from him by of the goods. It may be repeated that the

an intention to thus take and hold posses It is objected to the complaint,that it due legal process. provided the bailor is wheat was received by the defendant on

sion , but here there was ho such'inten- does not show that the plaintiffs own promptly notified of such taking. The the 3d day of November, 1873, and was

tion by the tenant; on the contrary he the wheat, or that they are the con judgment of the Supreme Court should , not seized until the 6th . It is probable

disclaimed all possession . But such pos- signees mentioned in the bill of lading. iherefore, be atħrmed. All affirm on the that a satisfactory excuse or

eession is not occupancy in its popular There is no foundation for these objec ground that when property is taken from should be alleged why the wheat wasnot

sense. tions. The complaint alleges that the the carrier by legal process, and he gives moved before the seizure.

We think it clear, from the evidence plaintiff's purchased the wheat of the notice thereof, he is discharged ." ( Bli

in thecase, that thehouse when burnt consignors ; that the consignors deliv. ven et al . v. Hudson River R. R. , 36 N. the wheat and the execution ofthebill
The answer admits the receipt of

was vacant and unoccupied . That An- ered the same to the defendant,and that Y.,407.)
derson was notified of the fact and acqui- the defendantexecuted the bill of lading

oflading on the31 of November, and then

esced in it, and that the condition that to the plaintiffs.
In this same case in the SurremeCourt alleges : “ And thereupon said wheat

it was held ibat, “ The bailee must as
it sbould remain occupied was broken ,

was loaded into a car of said defendant

It is further assigned as error that the sure himself and show the court, that then standing upon her side track at

and the policy became void, and the court improperly sustained the demur . the proceedings are regular and valid ; said town of Bridgeport, and while said

company [were not liable] to pay any rertotheanswer . but he is not bound to litigate for his wheat was in said car and so upon said
portion ofthe loss.

This disposes of the case and renders
The question presented is this : Is bailor, or to show thatthe judgment or track awaiting the arrivalofa train and

the discussion of other questions unnec
a common carrier of goodsexcused from decision of the tribunal issuing the pro engine to transport the sametothe city

essary. The judgmentof thecourt be thegoods, when they are, without any law or in fact. This isthe rule as to bail. with the terms of said bill of lading, and
liability for not carrying and delivering cess, or seizing the goods, was correct in of Vincennes aforesaid , in accordance

low must be reversed and the cause re

manded . act, fault or connivance on his part, seiz. ees in general,and it includes the case without the act, fault or connivance of

ed by virtue of legal process, and taken ofcommon carriers.” ( Ibid, 55 Barbour, the defendantor of any of her agents,

Judgment reversed .
out of his poesession ? 191. )

servants or employees, one Benjamin F.

It is impossible for the carrier to deliv In a case where goods were seized on Johnson sued out,” etc.

We are under obligations to C. A. er the goods to the consignor when they attachment, the court held : " If goods

BEECHER, of the St. Louis bar, for the have been seized by legal process and are taken from a bailee or carrier by au- shows proper diligence on the part of

It is very geestionable whether this

following opinion : taken out of his possession , thority of law , in any case coming within the carrier. We need not, however, de

SUPREME COURT OF INDIANA. The carrier cannot stop, when goods these exceptions, there is nodoubt that cidethis question .

are offered to him
forcarriage,to inves. it is a good defense to an action by the

OPINION JANUARY 4, 1876.

Clearly we think the carrier cannot

tigate the question as to their ownership. hailor orshipper for a non -delivery.” make use ofthefact that the property

Nor do we think he is bound,when Van Winkle United States Mail has been seized by legalprocess to shield'THE OHIO & MISSISSIPPI R. W. Co. v. JOIN A.

the goods are so taken out of his posses Steamship Co., 37 Barbour, 124. )
himself from liability for his own negli

Appeal from Martin Circuit Court. sion to follow them up and be at the In Vermont, where goods in the hands gence, or to justify, any improper confed

PROPERTY TAKEN ON PROCESS IN HANDS trouble and expense of assertingthe of a wharfinger were seized under legal eration with the party or officer seizing

claim thereto of the party to or for whom process, the court held that if they are the goods.

he undertook to carry them . taken from the wharfinger or warehouse
1. That a common carrier of goods is excused The rulings of the court on the mo

from liability for not carrying and delivering the We do not think it material what the man by lawful process, the wharfinger tions to stay the proceedings in the ac

goods,when they were,without any act. fault or form of the process may be. In any or warehouseman can protect himselfin tion , and to cause Johnson io be madea

Coocessencia de béispartorseisepossessionue of legal casethe carriermustyield tothe author. a suit broughtagainst him bytheowner." | party to the actionwereproperly over
( Burton et al . v . Wilkinson et al . , 18 Vt. , ruled for the reasons stated in determin2. That a carrier is not bound when the goods ity of legal process .

are so taken out of his possession to follow them After the seizure of the goods by the 190.) ing the validity of the answer .

upand be at the expense of asserting the claim officer, by virtueof the process, they are In the Supreme Court of the United, A question is made concerning the

thereto of the party to or for whom he undertook inthe custodyof thelaw, and the car. States,where goodsin the handsof a car- publication of a deposition taken by the

3. That the carrier should have given immedi- rier cannot comply with his contract rier had been attached by a third party , plaintiff, which , it is contended, was not

ate notice to the cousignors that the goods had without a resistance of the process and in a suit brought by the consignees ona properly directed on the envelope. Butbeen seized and taken out of his possession.- (ED. a violation of law. bill of lading . Mr. Justice Nelson, in de . as the deposition was not used on the
LEGAL NEws.j

The right of the sheriff to hold the livering the opinion of the court, said : trial, the defendant could not have been

Opinion of the court by DOWNEY, J. goods involved questions which could " After the seizure of the goods by the injured by this ruling.

This was an action by the appellees lönly be determined by the tribunal ' sheriff, under the attachment,they were The judgment is aflirmed, with costs .

reason

YOHE et al.

OF CARRIER .
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PROMISSORY NOTE.

INSTRUCTION .

CHATTEL MORTGAGE .

BILL OF EXCEPTIONS.

ILLEGAL FEES .

JUDGMENT FOR COSTS .

LXIX . ILLINIOS REPORTS. complained of, and that the law can af. 8. But where the mortgagee is author. The English RAILROAD LAW .-- It would

We have received from Hon. NORMAN ( Opinion by Scott,J .) - Goodel et al v. take possession if the property is levied

ford the party no adequate remedy. ized , by the terms of the mortgage, to seem from the following extract which

L. FREEMAN, official reporter, the entire Losson, p. 146.
we take from the London Law Times,

upon, or he shall, at any time, feel un

advance sheets of the 69th volume of 2. Where the owner of a leased build- safe or insecure ,the levy of anexecution that they have as much trouble in Eng

Illinois Reports, from which we take the ing sought, by bill in chancery, to enjoin on the property can not defeat the land with their railroad legislation as we

a tenant, who had leased rooms from a mortgagee's right to reduce it to posses do in this country :
following head-notes :

prior owner, from attacbing to the build- sion . In such a case , it is only with the

ingasignof three gilded balls to indi. permission or non -action of the mortga: havebeen activelyemployed of late,
Therailway commissioners appear to

cate his businessofpawnbroker, there gee that the property can be sold under Three of themoreimportant cases heard

1. Assignee after maturity takes subject to being no stipulation in the lease as to execution .

all defenses. - The purchaser of a promis- the signs tobe used or where they should
before them (in which written judg

sory note after maturity takes it subject be placed : Held ,that, if the owner would
ments were delivered ) are Innes v. Brigh

to any defense that exists against it in be injured in consequence of the acts
0. S. DISTRICT COURT, MASS. ton a..d Southwestern Railway Compa

the hands of the payee. If the payee, at sought to be restrained, his remedy at
nies ; Greenock Railway Company v. Cal

In Re BENJAMIN F. SPILLMAN.

the date of the assignment, is indebted law was complete and adequate, and edonia Railway Company ; Bellv. Mid

to the maker in a sum greater than is that it did not appear that any irrepara - five dollars for incidental expensesriAberce don: S. 534-40 ). Of these, the two last are

In composition cases the register is entitled to land Railway Company (33 L. T. Rep. N.

due on the note, such indebtedness may bleinjurywould follow the proposedact. lars for the meeting ; five dollars when acting un
be set off in an action on the note by the der a special order ten cents for filing each pa cheifly interesting to the parties con

JUDGMENT. per ; twenty cents for each folio of theexamina cerned , and only indirectly affect the
assignee.- (Opinion by Scott, J .) - Bissell

V. Curran , p. 20 .
Form in debt. - It is an irregularity to dollar for ordering an adjournmentof ameetiug, public. Mr. Innes's case , however, is

render a judgment in damages in an ac. and ten cents for each folio of the report. one of general concern . It was a com

tion of debt. But it is not such an error When the resolution has been definitely passed plaint by a number of inhabitants of

2. Repeating.- Where the law , so far as astojustifya reversal, and the irregular- upon,thebusiness of themeeting is over andno Mertonand Tooting of an insufficient

applicable to the facts of a case , is stated ity is cured by section 56 of the Practice The confirmation need not be presented at the numberof trains and general lack of sta

in an instruction given as liberally as the act of 1872: - Opinion by BREESE ,C. J.) meeting ofcreditors.
As totion and other accommodation."

party could ask , the refusal of the court -R. R. I. & St. L. R. R. Co. v. Steele, p. If theconfirmation is presented to the register, the number of trains the court held that

to give others not based on the evidence,
253

the timespent in examining itmay beconsidered thenumber of ten daily each way was
as spent under a special order.

asked by such party, is not erroneous. No memoranda are necessary in composition would “ endeavor so to fix the Tooting
sufficient, but trusted that thedefendants

1. Title passes on breach . - A chattel cases.

mortgage is but a conditional sale , and
trains as to make their times to and from

1. When necessary . — The otfice of a bill when the mortgagor fails to perform the tion ofthe fees of the register in the with the hours most convenient for the

Lowell, J. - In examining the ques- London harmonize as closely as possible

ofexceptions is to bring into and make condition, the title to the mortgaged case of composition, I have foundthat generalityof thepassengers by them ."

somethinga partof the record which property, sofar as it is held by the mort:thefee bill, though not specially inten; Asto through booking,the court held
would otherwise benopart of thesame. gagor, vests in themortgagee.Where pos- ded to reachsuch cases, maybeapplied that itwasnot necessaryin order to es

Where a case is decided on demurrer, session is taken in accordance with the to them . Without tracing all the items tablish a claim to this very " reason

there being nomotion made or evidence terms ofthemortgage, the title passes , ev. of charge in this case , I will point out able facility ” that“ the service should

heard, a bill of exceptions is wholly un en though the debt be not then due. The such asseem to be allowable :

be continuous by the same train , or by anecessary : - (Opinion by WALKER, J.) - fact that the mortgagee is required to

Chase v . De Wolf, p. 47. sell the property , and render the surplus,
First. The general docket fee for office connection between trains.” Lastly,

after payment of the debt, etc.,tothe and incidental expenses, five dollars. with regard to station accommodation,

mortgagor, will'not prevent the title from Second . For general meeting of credi- the commissioners decided that a station

2. Justice of thepeace will not be compelled vesting in the mortgagee, as purchaser. tors, three dollars . without a carriage approach , and with

to issue execution for.—Where a constable -(Opinion by WALKER, J .) - Duffee v. Third. For service under order ofcourt out any protection from the weather,

charges illegal and unreasonable fees for Grinnell et al. , p . 371 . not exceeding, per day, * five dollars. was not asufficient one, and the defend

executing a writ of replevin issued by a 2. Mistake in date to certificate of acknowl
ent's had a month's grace accorded to

Fourth. Filing papers, not before filed them for the purpose of making improve

justice of the peace, the latter named of. edgement. — Where a chattel mortgage was with clerk , each † ten cents.

ficer will not be compelled by mandamus in fact executed and acknowledged in
ments, the court suggesting only, and

to issue an execution for their collection. 1871,but the justice datedthe certificate down in writing,for each folio, twenty improvements should bemade.Thede
Fifth. Examination of bankrupt taken not ordering, the manner in which the

of acknowledgement in 1872, and the
cents.

mortgage was recorded on the day of its cision is a satisfactory one, and should
Sixth . For affidavits when necessary,

3. Embraces only legal costs . - Where a execution, and it did not appear but that
be widely known , being we believe the

plaintiff, in replevin before a justice of the entry in the justice's docket showed
each twenty - five cents. first instance in which an application re

the peace, recovers judgment forcosts, the proper date : Held, that the mistake of thefees proposed tobe charged in the heard, forthemore early and important
Seventh. Adjournments. A large part specting passenger traffic bas been fully

it does notembrace all the costs and did notvitiatethemortgage,as no inju- bill sent in by the registerarederived application ofthe Dover corporation was

charges claimed , butonlyall the plain- ry could have resulted from it to credit- from adjournments and adjourned meet- unfortunately for the public, compro

tiff's legal costs to be taxed , and any ors or purchasers.

charge for services not enumerated in 3. Acknowledgement taken by justice out ings. Iunderstand the ground for mak- mised at an early stage. We observe,by

the statute isnot embraced in such judg- of his precinct.- Whereachattel mortgage ing sush adjournments was that the con .theway ,that a formidable pointoflaw

ment.
is acknowledged before a justice of the does not contemplate that theconfirma- ness's case. It wasurgedforthe de

was raised, but not decided in Mr. In

peace residing in the sameprecinctwith tion should be made at a meeting,nor fendants that as railway companies can .

the mortgagor, the acknowledgement
4. For executing writ of replevin . — The will not be bad because it was taken in that itshouldbe presented to the reg- not be compelled to become carriers by

statute allowing reasonable charges to another township or precinct. It will in any reasonable time after the meet- and Northwestern Railway Company, 2

The debtor may procure it with the ordinary law (see Hare v London

of the peace, for removing and taking ty, providedthe justice resided in the ing. Knowing that they often were J. & H. 1 per Wood , V. C.), so neither

care of property levied on,can notbe same election precinct with the mortga- presented and filed ,I required the canthey be compelled to becomeso un

construed to embrace a charge for taking gor.
register's opinion upon them if filed der the Railway and CanalTraffic Act of

and delivering property under a writ of 4. Not affected because the justice keeps his with him . My orders are perhaps an . 1854. It is impossible to exagerate the

replevin ; and a charge of $ 85 for re
docket in another township. -A chattel nulled bytheactionof the Supreme importance ofthe point,but wecannot

Court. Whether so or not, I shall at eniertain any doubt upon it. The com
plevying one or two express wagon loads mortgage will not be rendered invalid

of goods,amountingtoalmosthalfthe from the fact thatthe justice of thepeace theSupreme Court to require thereg: sions to carry , otherwise the act of 1854
once repeal them . I do not understand panies are compellable by the commis

value of the goods,was held to beillegal, takes his docket outof the township
of isterto pass upon the confirmation ,and is meaningless.

unjust, and oppressive. If he
convenince a fewrodsin an adjoining he is at liberty to refuse todoso .

township, especially when it is readily to do so under a special order,andthe
does examine it he may be considered

THE FUGITIVE SLAVE CIRCULAR . — The

5. For collection of illegal costs claimed , accessible for inspection.

properly recalled .-- Where a justice of the

time taken may be addedto that spent London Law Times says : Weare glad to

peace renders a judgment for costs gen

in examining the resolution itself. perceive the substituted Fugitive Slave

erally, and afterwards taxes illegal and chattels seek to reduce them to posses. nitely passed upon by the creditors as
5. In replevin. "Where mortgagees of Whenever the resolution has been defi- Circular does not depart from the prom .

inent principle of its predecessor. It

oppressive fees chargedas costs in the sion by replevin, under a clause giving sembled in person or by proxy, the busi was our contention ,in opposition to Sir

case, and issues an execution for their them this right whenever they should ness of the meeting is over. 'I believe Henry James, thatthecomity of nations

collection, he has the right , and it is his feel insecure , etc.,they, being joint own

duty, to recall the execution , as, if a levy ers, must sue jointly,

it has been ruled in England that such forbids the ship of war of any country

and sale were made under it, he would

a meeting cannot be lawfullyadjourned, from setting up within the territorial

be liable to an action of trespass.
except by such a voteas would be requi- waters of another country a law of the

6. Whether he may act out ofhis township.— site to pass the resolution. How that sbip's flag at variance with the law of

“ Within the terriA justice of the peace having jurisdiction may be by our law I have not had occa- such other country .

1. Right is purely statutory. — Theright of throughout his county,may issue any sion to decide. When an adjourned torial waters of a foreign state,” says the

a judgment creditor to redeem from a

you are bound by the comity
writ where he has jurisdiction, wherev- meeting is necessary ( if ever) a fee for circular,

previous judicial sale is pu ely statutory , er he may be in the county, so thathe ordering it,one dollar ; andfor holding of nations, while maintaining the proper

exemption of your ship from local jurisand the right must be exercised in the make it returnable to his office, which it , three dollars.

Eighth. Memoranda. The short mem- diction, not to allow her to become a

manner required by the statute, or it must be in his township. So he may

will be invalid .— (Opinion by CRAIG ,J.) take and certify an acknowledgement to oranda are notnecessary in composition shelter forthose who would be charge

-Durby v . Davis, p. 133.

a deed , mortgage or other instrument cases, because the report which the reg- able with a violation of the law of the

2. Of a less interest than sold , not allowed . anywhere in his county. But when he ister is required to make of the proceed place. ” We maintain this view, notwith

-Where judgment is recovered against

has to hearand adjudicate on any ques . ings includes them . The memoranda are standing the array of so -called authori

two defendants, each of whom own an
tion , that must be done in his township needed in ordinary cases to keep the ties brought forward by Sir W. V. Har

undivided one - fifth of a tract ofland, andat his office,which must be at a creditors, who may choose to apply to court. The consequenceof the clamor

and their interest is sold together, being
known place.

the court, informed of the state of the against a statement of the law which was

the undivided two-fifths, a judgment

proceedings from time to time during certainly a law of expediency, if not

creditor of one of them has no right to

the months or years that the case may strictly recognized by professors of inter

redeemas to the interestof his debtor a chattelmortgageauthorizes the mort- register ought to keep a docketand min-tion of the fugitive slave ismadeworse
7; What subject to levy and sale... Where be pending. În composition cases the national jurisprudence, is that theposi

by paying onehalf the amountfor which gagor to retainpossession of the proper- utes, andcansend themupifcaledfor. than itwas before Captains are directed
the ,

ty until default inpayment, with no pro- He may, however, taxthe foliosof his not to receive a fugitiveslave on board

visionenabling the mortgageeto take report itself, for each folio, ten cents. - unlessby refusing to do so hislifewould
possession in any other event than of Pittsburg Legal Journal. be placed in manifest danger. We are

1. To prevent trespa88. — Before a court default in payment, the interest of the notsurprised that the anti- slavery enthu

of equity will lend itsaid to enjoin a mortgagor may be seized and sold under whichupoput upon the registeresperamineata siasts are not satisfied with these amend
mere trespass, the facts and circum- execution, at any time before the mort- report will take time beyond and besides the ed instructions. Theircontent, however,

stances must be alleged in the bill from gage debt falls due, and the purchaser holding ofthemeeting. cannot be purchased by thesacrificeof
which it may be seen that irreparable will succeed to the rights of the mort † A paper signed by any number of persons is

mischief will be th result of the act | gagor, and nothing more.

but one paper. This was long since decided in legal principles and a violation of the

taxing fees of the clerk . comity of nations.

FEES .

EXECUTION.

PARTIES PLAINTIFF.

JUSTICE OF THE PEACE.

REDEMPTION .

EXECUTION.

INJUNCTION .
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AGES .

and that what may have come to him breach of warranty , the plaintiff may re- above become incapable of performing at $ 5.00 per annum . The contents of

CHICAGO LEGAL News thought and his suggestions are worthy the Laws of Congress,the decisions of
EVANSTON , Jan. 21 , 1876.

of careful consideration . the Interior Department,andthe instruc. To the Editor of CHICAGO LEGAL 'News :

tions of the General Land Office, during justice of thepeace,electedin the town
Will you please inform me whether a

LeI bincit . NOTES 10 RECENT CASES. the past five years, have created an ur of Evanston , can have two offices --one in

BANKRUPTCY - FRAUDULENT PREFERENCE.
gent demand for a reliable authority on South Evanston and one in Evanston .

The English House of Lords held , in public land law ; that this work resumes an answer through your News will

oblige “ CURIOUS."

Butcher v . Stead , 33 L. T. Rep ., N. S. , 541 ,
the subject where it was left by previous

compilations in 1870, and brings it down
Curious will find his question answer

CHICAGO : JANUARY 22, 1876 . that when an insolvent debtor pays a
to April , 1875. We admire the honesty ed in the head - notes to the opinions of

particular creditor, with a view of giving of Mr. Copp in saying that the Digest of the Supreme Court of this State ,pub

him a preference over his other credit

Published EVERY SATURDAY by the
ors, if the creditor is not aware of the Judicial Decisions is taken from Bright- lished in this issue. A justice's office

CHICAGO LEGAL NEWS COMPANY, debtor's insolvency, andof his intention y's Digest,and is brought down to 1873. must bein a known place in the town

to give him such preference, the trans. It should have been brought down to the for which he is elected. -- ED. LEGAL

action is protected by the 92d sec . of the

time of going to press . To persons inter- News.

TERMS : -TWO DOLLARS per annum , in advance
Bankrupt act 1869, and is not void as a

ested in knowing the Land Laws and

Single Copies, TEN CENTS ,

fraudulent preference.

the rulings of the departments constru . THE ATTORNEY GENERALSHIP.—There

ing the same, this work will be indispeu- are quite a number ofable iuembers ofthe

PRINCIPAL AND AGENT - BROKER-CUSTOM sable .

We call attention to the following opin
bar who are candidates for this position.

ions, reported at length in this issue :
Governor Haines.— The question aris Attorney General Edsall, who has per

The House of Lords, in Robinson v. formed the duties with marked ability

The Rightofa TESTATOR To Make Mollett, 33 L.T.Rep.,N. S., 544, held that es, is the Hon. E.M. Haines, Speaker of is a candidate for re election . Senator

THE INSOLVENCY OF A LEGATEE TERMINATE

HIS LEGACY .—The opinion of the Su - act business for him in a market, with
apersonwhoemploysa broker to trans- to beaddressed as governor, and haste Eugene Canfield , who was aleading

preme Court of the United States deliv. the usage of which the principal is un . 17th Section of Article V. of the Constitu

member of the last senate, is a candidate .
ever been governor of the State ? The

Hon. E. Callahan , who represented the

testatrix to make the insolvency of a tract upon the footing of such usages, conviction or impeachment, failure to
ered by MILLER,J., was to the rightofa acquainted, gives himauthority tocon- tion providesthat“in case of the death, southern portion of theStateinthelast

house of representativeswith distinguish

legatee terminate all his vested right in provided they are only such ed ability, is also a candidate. These gen

the estate of such testatrix . The court late to the mode of performing the con State, or other disability of thegovernor, nation of the republican convention .
as re- qualify, resignation , absence from the

tlemen are all candidates for the nomi.

decline to follow the English doctrine. tract, and do not change its intrinsic the powers, duties and emoluments of

In concluding the opinion,MILLER, J. , character.
the office for the residge of the term , or

says the insolvency of the testatrix's son
BREACH OF WARRANTY - MEASURE OF DAM- until the disability shall be removed,

The SOUTHERN Law REVIEW .-This val.

terminated all his legal vested right in
shall devolve upon the lieutenant gov .

uable quarterly is edited by Seymour D.

her estate and left nothing in him which

The English Court of Common Pleas ernor. ” The 19th Section of said Article Thompson , of the Central LawJournal,

could go to his creditors orto hisassignee Division,inSmithv.Green ,33 L. T. provides that ifthelieutenant-governor and published by G.I. Jones & Co. of

inbankruptcy, orto his prior assignee ;Rep.,N. s., 572, held,in an action for shall forany of the causes mentioned St. Louis, and is furnished to subscribers

after his bankruptcy through the volun.

cover damages for any injury which is the duties of governor," the same shall the January number are :

I. The Early

tary action ofthetrusteesunderthe the direct and natural conseqnence of devolve upon the speaker of the house FrenchBar, by U ,M. Rose; II.The

terms ofthediscretion reposed inthem his acting on the faith of the warranty. of representatives." On lastweek,Gov.Extra Territorial Force of Statutes, by

by the will, is his lawfully,and cannot In the cuse under consideration , the ernor Beveridge was absent in Washing- M. A.Low ; III. Notes of Current Ger

now be subjected to the control of his plaintiff, a farmer, bought a cowfrom ton,andduringthattimeLieutenant-Gov- man Law, by William G. Hammond ;

assignee.

the defendant, warranted free from foot ernor Glenn,who is also president ofthe IV. TheCollateral Impeachment, by Par
POLICY – VACANT AND UNOCCUPIED ,

and mouth disease. The cow had the senate,was absent one wholeday in St. ties and Privies, of Judgments in Per

The opinion of the Supreme Court of disease , and communicated it to plain- Louis . They were both, therefore, for sonam of Sister States, by Robert O.

this State by Walker, J.,astothe con. tiff's other cows, with which she was thetimebeing,“ incapable of performing Street; V. The Bar and theGrowth of

struction to begiven to the words “va- placed. In an action for breach ofthe the duties ofgovernor," and in the lan the Law , by Emory Washburn ;VI. The

cant and unoccupied ” in a policy of in- warranty, the judge below told thejury guage of the constitution “ the same de- Bench and Bar of the South and South
surance.

that if defendant knew, or ought tohave volvedupon thespeakerof the house of west, by HenryS.Foot; VII. Damages

Note - Thirty Per Cent. After Due. known, that plaintiff, in the ordinary representatives," who isMr. Haines. He for Injuries Resulting in Death , by G.

-The opinion of the Supreme Court of course , would put the cow with other is not only entitled to be called govern W. Field ; VIII . Liability of Railway

this State by Scorr, C. J., holding that cows,they might give damages for the orHaines, but hehasactually for one day Companiesfor RemoteFires, by Francis

the provision in a note that it shall bear loss of the other cows ; and the court,on been governor of the State. We are sor
Wharton ; IX. The Federal Courts, by

interest at the rate of ten per cent. per appeal, held this to be a right direction . ry that he did not domore to remind Gustavus Schmidt ; X. Book Reviews.

annum , with thirty per cent. per annum
This number of the Review commences

the people that he was once governor of

interest after maturity as liquidated Recent Publications , the State. He might have removed the with an excellent portrait of Judge Dil

damages for non -payment when due, is members of the board of railroad and lon, its first editor and present corre

not usurious, and is to be regarded as a 0810 DIGEST : Containing all Reported warehouse commissioners, which act
sponding editor.

penalty for not paying the note at matu Ohio Cases to the year 1875. By J. would have been applauded by more

rity ; that in the absence of fraud the Bryant Walker and Clement Bates. JUDGE TIPton is a candidate for Con.

collection of such penalty will not be

Vol. II. Cincinnati : Robert Clarke & than two-thirds of the people of the

Co. 1875. Sold by E. B. Myers, Law State . He could have called an extra gress from the Bloomington district.

enjoined by a court of equity. This is in Bookseller, Chicago. Price for the two session of the General Assembly, and in He makes a popular circuit judge. We

accordance with the former decisions of volumes, $12.00. the call limited their action to such sub . do not believe he will add to his repu .

the Supreme Court of this State. It is On page 72 of the present volume, we jects as he pleased. He could in a sin- tation by going to Congress.

quite common now to insert in notes a noticed the appeararce of the first vol- gle day have removed all' the officers ap

clause that they shall bear a greater rate ume of the Ohio Digest. We spoke ofit pointed by the governor and appointed MARINE INSURANCE . – We think that

of interest than ten per cent. after ma as being worthy of the patronage of the a new set. A nice question arises as to the majority of the Exchequer Division

turity.
profession . Having, upon several occa- the proper construction to be given to arrived at an erroneous conclusion in

PROPERTY Taken on LEGAL PROCESS IN sions since, had to consult it,we arecon- the words “ or other disability ” in the Gambles v. The Ocean Marine Insurance

Hands of CARRIER.—The opinion of the firmed in our previous good opinion of clause of the Constitution , “ absence from Company of Bombay, which we report

Supreme Court of Indiana, by Downey, the work . The second volume is in the the State or other disability of the gov- to-day. The ship was insured from Po

J., holding that a common carrier of same general style as the first, and com
ernor, etc.” When Governor Beveridge maron to Newcastle upon-Tyne,and for

goods is excused from liability for not pletes the digest. It will save every and Governor Glenn are both out of the fifteen days after arrival . She arrived,

carrying and delivering the goods when person who has to consult the Ohio Re- State, there is no doubt about the pow- and was damaged in port by a hurricane

they were,withoutany act , fault or conni- ports much labor. We wish we had as
ers and duties of Governor Haines ; but within the fifteen days . Here is a clear

vance on his part, seized by virtue of le- complete a digest down to date of the suppose both of these governors are in liability. She had ,however,moved from

gal process and taken out ofhis posses. Illinois Reports.
the State, but in such a condition as not one part of the port to another to take on

board a cargo fora fresh voyage. This

sion ; that a common carrier is not Public LAND Laws, passed by Congress to be able to reach the capital in time to themajority of the court considered to

bound , when the goods are so taken out from March 4, 1869, toMarch 3, 1875, do some official act which ought to be be a deviationand variation ofthe risk.

of his possession , to follow them up and withthe Important Decisions of the done,and governor Haines is thereand Reliance was placed upon Williamsv.

be at the expense of asserting the claim sioner of theGeneral Land Office, the ready todo it and perform any other of- Reid 4 B. & 'Ald . 22 ), but neither of

thereto of the party to or for whom he Opinions of the Assistant Attorney ficial act, has he the right to do it ? those cases really supportthe finding.

undertook to carry them . General , and the Instructions Issued Would this come within the meaning of The ship in Gamble's case was in the port

from the General Land office to the the words, " or other disability ?” Weare contemplated by the parties. There was

PROPOSED REFORMS.-We call attention
Receivers during the same period.By not aware of any authority upon the no deviation, nor was the risk in any

way varied . The case seems rather with

to the article of C. C. Bonney of the bar Henry N. Copp,General Land Office, question , but we have no doubt circum- in the principle of Raine v. Bell ( 9 East,

of this city , published in another col Editor of Copp's U. S. Mining secis, stances might arise which would not 195 ) , that if a ship be in a port for a ne

umn, proposing reforms in the adminis
ions, and proprietor of Copp's LandOwner. Published by the Compiler : only justify,but make it the duty of the cessary purpose (a fortiori in regular

tration of justice and a re-organization of
Washington ,DC. 1875. SoldbyE. speaker of the house to act as governor course),it is no deviation to trade, ifthe

be not delayed nor the risk va

the Supreme Court of the United States. B. Myers, Law Bookseller, Chicago. when both the governor and lieutenant- ried. The appealwhichis pending must

Mr. Bonney has given this subject much Mr. Copp says the radical changes in governor were in the State . be successful. - The London Law Times.
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I.
VI .

ABLE CAUSE.

1

II .

VII .

case .

VIII .

III .

RELIEF FROM ARRESTS AND

REVIEW FOR PROBABLE CAUSE AND CERTIFI .

CATE OF POINTS IN DISPUTE .
SEIZURES .

PROPOSED REFORMS IN TIIE AD- court shall direct or the parties agree, in delivery. The bill was filed to restrain The road is a for gn corporation , and it

MINISTRATION OF JUSTICE. view of the delay and expense saved to the operation of the act of the State of was therefore competent for the legis
them respectively . Iowa establishing maximum rates of lature to prescribe the terms upon which

charges for the transportation of freight it should be permitted to transact busi.
and passengers on State railroads,on the ness in Iowa.

DEPARTMENTS OF SUPREME COURT.
PREVENTION OF LITIGATION WITHOUT PROB . ground thatit is in conflict with the pro In conclusion , it is said that the idea

Increase the number of the judges of
visions of the Federal Constitution, in advanced that if this law is sustained

the Supreme Court of the United States
that it impairs the contract contained in all railroad property will become com

Provide that in anyoriginal case, either the charter ofthe road , under which it paratively valueless, because of the in:
to twelve, and divide the court into three

permanent departments of four judges do and receive substantial justice,on equil. compensationfor the transportation of efforts to raise money to construct roads

party , on filing a written submission to
was established, to fix its own rates of security ofthe investment, and that all

each . able terms, without regard to any techni.

Dividethe business of the court into cal advantage ,may thereupon have a only thechartercontract, but the con- fight of the imagination by thefactthat
persons and property. It impairs not will be fruitless, is shown to be a sombre

such class to each departmentof the summary inquiry to determine whether tract between thecompany and its stock- one-half of the 3,500 miles of railway in

court.

Provide that each judge of the court matter accordingto the usual course of also, between the road and other roads constitution of 1857, authorizing such

shall be assigned to a particular depart: the court'shall find that there is notsuch It is alsoin conflict with the fourteenth 0. H. BROWNING and F. T. FRELINGHUY .

therein .Providethat three judgesshall probablecause, the court shallthereupon amendment,in thatit seeks to deprive sex for appellant, and M. E. Curts, attor.
proceed to administer substantial justice the company of its property-rights with ney general for Iowa, for the State.

constitute a quorum of each department

for the transaction of business, aad that between the parties, on equitableterms, out due process of law . It is in conflict

the decision of a cause, by the depart- by adequate orders writs, and proceed with the provisionof the Constitution

ment of the court to which it shallbe ings, fromwhichthere shallbe no ap- whichgives to Congress exclusive power THE TESTIMONY OP EXPERTS.

assigned, shall be finaland conclusive, judge of the appellate courtthat there is States. Noris it, in so far asitprescribes
peal, except upon the certificate of a to regulatecommerce among the several

The opinion of the Supreme Court of

except as below specified .
probable cause for a stay of such pro rates of compensation for the transpor- this State, delivered Judge BREESE in

ceedings till the same can be reviewed, tation of persons and property, a police the Quincy Will case , published in 8

to obtain which certificate a reasonable regulation maintainable underthe police CHICAGO LEGAL News, 94 , involving the

HEARINGS BEFORE WHOLE COURT. time shallbe allowed, as a matter of power ofthe State. It also violates the

Provide that in all cases in which a right . constitution ofIowa, in that itis not question as to the weight to be given to

dissenting opinion shall be filed , the uniform in its operation, establishing, as the testimony of medical experts, has

cause shall be re- heard before the whole
it does , one rate forsome roads and other been commented on very generally by

court. QUALIFICATIONS OF JURORS. rates for otherroads, making the burden the legal press in this country, and also

Provide that a majority of the whole

court may, at any time, order any cause

Provide that upon all trials by jury , in of interference more onerous in some

tobe heard or re heard before the full lenge, of any person calledas a juror, cases where there is no naturaldiversity referringto it,says:

civil cases, it shall be a cause of chal- andmore advantageous in others,and in in England. The London Law Times, in

bench ,asthe importance of the questions that he does not appear to have such or class distinction between them. In The evidence of“ experts " is apparent

involved or the public welfare may seem

to require.

knowledge and experience as are rea- reply to this the State contends that the ly falling into discredit. In a case

TheSupreme Courts of many of the sonably required for the proper deter- act does notimpair the charter contract, recently before SirJames Hannen , his

States should be divided into similar de mination of thequestions involved in ihe becauseby its charter there is no provi- lordship dealt severelywiththeevi:

sion giving it the exclusive power and dence of experts in handwriting, which

partments, right to fix its rate of transportation, evidence the jury disregarded and found

and where there is no such specific grant for the will . In a case recently before

OPPRESSIVE to a corporation it cannot be said that the Supreme Court of Illinois, Breese, J. ,

the exercise of the right to fix freight delivering the opinion of the Court,

tariffs by the State in anymanner affects spoke of the medical experts with un

Provide that in all cases for the seiz- the rights ofthe corporation . A statute, disguised contempt. He said : “These
Repeal the provisions of law which

limit appeals to cases involving large
ure of the body or estate of any person it is said, will not be held invalid by reas- experts tell us, as do the books, there is

amounts and provide for a review,by shallissue,except upon special cause , unless such repugnance is clear and un: the brain and apoplexy or paralysis,nor

or corporation, no process of seizure on ofany repugnancy to the Constitution, no necessary connection of softening of

the appellate court, in all cases in which shown on oath , and the order of a judge doubted.A conflict with some specified does cerebral softening usuallyproceed

there is probable causefor suchreview. orcourt therefor; and thatthefactand clause ofthe Constitution mustbe shown at a slow pace of years before death en

Provide that the party aggrieved :may at the request of the defendant, or of thelaw willbe sustained .Theburden mony ofthese experts, we are unable to

sues . On a careful review of the testi

the appellatecourt the particular points any person acting in his behalf, be forth; is castupon those who impugn its validi-discover anything in the symptoms and

of the case on which he desires to as

sign error, together with the decisionof that said court, or any judge thereof; ner of its violation of the constitutional sions ofDr.Bassett, that the testator

the court thereon; and that thecause seizure upon such terms, if any, as may herent in thepeople in their sovereign Ifmentalimbecility didexist, it must

shall be heard and determined by the

appellate court, without any further or
appear to be just.

capacity. Another power has been dele- have arisen from some other cause, and

more complete transcript of the proceed
gated in a complete and unreserved man we feel confideut we will be more likely

ings than may be reasonably necessary
to the legislature, except as re to arrive at a just estimate of the mental

to a proper understanding of the ques
PREVENTION OF UNDUE DELAYS IN DECID. stricted by the Federal Constitution . condition and business capacity of the

tions involved . The actcomplained of is legislative in testator by relying on the accordant

Provide that no case shall be held un its character, and within the scope of testimony of his lifelong aquaintances

der advisement, or the decision thereof the legitimate powers ofthe legislature ; and neighbors with whom the testator
DIRECT AND SPEEDY DECISION OF PUBLIC be delayed, for more than thirty days but it is said that if the charter of the was in frequent intercourse, rather than

next after the submission thereof,'in any road contained a provision purporting to fromthe testimony of these medical

QUESTIONS. court other than of last resort ; nor more confer upon the company the exclusive gentlemen - and so wouldthe jury. If

Provide thatthe President of the Unit . than ninety days in the court of last re- right to establish its rates of tolls and we give heed to such testimony, and suf

ed States, the Senate, the House ofRep - sort. fares such a provision would be invalid , fer it to prevail against the flood of

resentatives and the State governments Provide that the unfinished business because it is not competent for a legis, proof in favor of the testator's compet

respectively, may submit to the Supreme in the handsof any judge at the expira- lature , by contract, to divest itself and ency, we should be doing great wrong,

Court for decision , any question concern- tion of his term of office shall be com- future legislatures of the power to leg- and departing from the rules we have

ing the existence orthe limitations ofany pleted by : im , with the concurrence of islate for the public good. It holds its laid down in like cases, to which we

power claimed by or against the same his successor, ' in the same manner as power in trust for the people , and can will hereafter refer. It must be apparent

under the Constitution of the United though hisofficial term had not expired. not divest itself of the power, butmust to every one, but few wills could stand

States ; and that such question shall there
exercise it at all times when required by the test of the fanciful theories of dog .

upon be decided by the whole court , un the public good. In subsequentlyaccept- matic witnesses who bring discredit on

dersuch rules,regulationsand directions JUDICIAL CONDENSATION OFREPORTS AND ing from theStatethe land granted by the science and makethe nameof 'experts '

for tbe hearing and argument thereof,
general government to aid in the con a by - word and a reproach .” An Ameri.

as the court may prescribe.
Provide for a judicial commission to struction of railroads in Iowa, the compa: can contemporary , in alluding to the

arrange in logical order, and in a con . ny expressly stipulated that it would at observations ofthe judge,remarks : “ We

densed form , the doctrines of law con all times be subjectto such regulations as concur with the judge abovereferred to ;

tained in the reported cases,now too vol- the State might enact,and thereby sur: we would not give the testimony of

SPECIAL JUDGES TO ASSIST TIIE COURTS.
uminous tobe consulted with conven- rendered any exclusive right it had pre- these common sense witnesses, deposing

Provide that in all district and circuit ience and accuracy ; and let the same viously possessed to fix its own fares and to what they know and saw almost every
courts, SPECIAL JUDGES from the ranks of commission reform and simplify, as far rates. The power to amend or repeal all day for years, for thatofso called experts
the bar may be appointed for the trial of as practicable, the present forms and laws creating corporations is given by who always have some favorite theory

particular causes, asthe pressure of busi- rules of practice . What is needed is the State constitution of 1857, aud under to support - men often as presumptous
ness may from time to time require. not the invention of a new system of this power it was competent for the leg . as they are ignorant of the principles of

Such judges to be selected by agreement pleading and practice, but simply a re- islature to make the law in question. medical science."

of counsel, or by the presiding judge of form and improvement of the old sys- The branch roads are subject to the oper

the coört, in case no particular objection tem in accordance with the established ation of the law because they accepted

be made by either party thereto ; and to and familiar rules of law .
the aid towards their construction under

SUPREME COURT OF INDIANA .

have all the powers of the presiding
C. C. BONNEY. a statute expressly providing that roads [From the Indianapolis Sentinel . ]

judge, for the trial of the causes submited Chicago, Jany ., 1876.
accepting such aid should be subject to

to them ; Provided that the presiding

legislative control in regard to their CONTEMPTOF COURT - CARRYING OFF WIT

judge may exercise over them and their charges for transportation .
TIE GRANGER CASES.

proceedings a summary jurisdiction to
The objection that the law is not uni

prevent oppression and abuse of power. The Washington Republican ofWednes- form in its operation , it is said , is not 5024. Daniel Y. Haskitt v. The State

The compensation ofsuch special judges day, 12th inst. , in speaking of the argu . sustained by showing that the railroads of Indiana. Hamilton C.C. Reversed.

Downey, J. , delivering the opinion of

with them ; orif notsofixed , to bede ment oftheGrangercasesin the Supreme according to their gross earnings. As to thecourt: Attachment proceedings

termined by the presiding judge of the Court of the United States, says : the objection that it is a regulation of against appellant for contempt of court.

court, in view of the nature and amount The Supreme Court yesterday took up inter- State commerce , it is said that it is The affidavit on which the attachment

of the service involved. The public au- the Granger case , No. 552, The Chicago, unnecessary to discuss the question , as was awarded shows that an indictment

thorities to allow a reasonable per diem Burlington and Quincy Railroad Com the delendants disavow any attempt to had been found in the court, on which

to apply on the compensation of such pany against the Attorney General of apply the provisions of theact to inter the name of the daughter of appellant

special judges, on account of the advan- Iowa and others, which comes up on State transportation . It is, at least, in was indorsed as a witness, and that a

tage to the public from the dispatch of appeal from the Circuit Court of Iowa, part constitutional; and that a law may summonshad been issued and was in the

business; and the residue of the expense and the argument is in progress, with the stand and be in part constitutional and hands of the sheriff to be served, requir

to be divided between the parties as the prospect of consuming two days in the lin part not, has been frequently held. I ing her attendance as a witness ; that

IX .

ner

ING CAUSES.

IV .

X.

REFORM OF PRACTICE .

v.

NESS - AFFIDAVIT PURGING OF THE COX

TEMPT.

348



CHICAGO
143LEGAL NEWS.

NO. 880 .

SPECIAL TAX-MAJORITY VOTING.

BUFFICIENCY OF DESCRIPTION OF PROPERTY

IN A CIIATTEL MORTGAGE .

et al.

LIABILITY

SCITOOL CORPORATION UPON A CONTRACT TO

A TEACHER .

appellant knew these facts and carried did manifest her intention to accept raid an agreement with the defendant, fur. called “Arroyo de la Laguna," in Califor

off the witness, etc. The motion to devise, and receive said lands by taking nished the materials and constructed a nia , which was successful in the District

quash the attachment was properly possession, or by offering to take posses- carriage for the defendant, in accordance Court. Subsequently petition was filed

overruled. ( 36 Ind ., 196 ; Whart. Cr. sion , she is not in a condition to bring with his order and directions, for which asking that a mistake in the decree, oc.

Law , Vol . 3 , section 3127 ) . this personal action against the defend- a stipulated price was to be paid , and the casioned by translating the word " sitio,"

The only other question in thecase is ants for use and occupation. defendant refused to receive and pay for league, instead of“ place," might be cor

as to the sufficiency of the affidavit filed The court is of opinion that this it when completed and tendered-Held : rected so as to give the petitioner what

by appcllant to purge him of the alleged objection is of no force as against an That in an action brought for that pur- ever land-even if more than a square

contempt, the court below holding it in action of test, which is the character of pose, the plaintiff is entitled to recover | league in quantity – might be found

sufficient. plaintiff's action ; nor is the case, since the contract price and interest from the witbin the boundaries of the piace. The

It has been held , in several cases in the distinction between the forms of ac time the money should have been petition was denied , and the question

this court, that if the defendant, in such tions has been abolished, at all embar. paid. here is whether the mistake can be cor

a case, deny, under oath, the facts con rassed by any technical notionsofactual |George IV. Slines v. Miles Dorman, p. 550. rected in the way asked. Thegovern

stituting the alleged contempt, heshould possession, as was necessary in trespass. ment submits that in effect it is asking
AGREEMENT ENFORCED BY INJUNCTION .

be discharged, leaving him, ' if he has
FILING CLAIM AGAINST ESTATE OF DECEDENT for a rehearing. The complainant avers

sworn falsely , to be prosecuted for the
A stipulation in a deed of conveyance, that it is simply a petition to be heard

-NO FORMAL COMPLAINT NECESSARY.

perjury. (47 Ind . , 528, and cases cited ) . 4118. Post,administrator of. etc.,Gus. wherebythegrantee, in part considera correctly.E.S. Gould for claimants; So

Thecourt is of opinion thatthe answer tavus Schuman,v. Pedrick. Marionc. tion for the conveyance, agrees for him licitorGeneralPhillipsforgovernment.
of appellant was sufficient to purge him C.C. Reversed.

of the alleged contempt.
Worden, J., delivering the opinion of premises conveyedshall not be used or Railroad Company v.N.E Culs attorneygeneral,

ACTION ONA PROMISSORY NOTE - SURETY- the court : Appelleefiled aclaimagainst occupied as a notel, so long as certain syal. The argument of this cause was concluded

the estate of the deceased, which raises shall be used for that purpose, binds
other property owned by the grantor No. 478. Chy Lung v. J. H. Freeman et al .

BIIIP - RELEASE BY EXTENSION OF TIME. No. 884. John and Thomas Henderson v. Wil.

the question in the case.
3387. Wiley White v . Eda'in G.Whit .

The court is of theopinion that the both the grantee and all claiming under linn H.Wickham ,mayor ,etc ..of New York et al.

ney. Jefferson C. C. Reversed . allegations in the fourth paragraph of him , andmay, in equity, be enforced by Edwards Pierrepont for theplaintif in 48,

Biddle, C. J. , delivering the opinion of the answer,as to willingness to perform ,
injunction.

and continued by James Eniott for plaintiff in

court : Suit on a promissory note made cannot be reconciled with the allegations Enyart et al. vs. The Trustees of Hanover Adjourned until Friday at 12 o'clock .

by john Hugh and appellant.. Process in the complaint, that Schuman had Township , p. 618. Friday, Jan. 14.

was not served on Hugh , nor did he ap- sold the interest to third parties. The No. 126. Forsyth v. Kimball.--Appeal
pear in the case. Wiley answered , set. allegations in the answer may amount

ting up suretyship on the note, and that to an argumentation denial of the mat- ized the trustees of a township to levy a

Where an act of the legislature author- from the Circuit Court for the Northern

District of Illinois. - This was a bill ask .

Hugh, the principal,had obtained , for ter alleged in the complaint; but if so, specialtax, with the proviso that said ing that an amount due to the Mutual

the consideration of $ t, an extension ofno harm wasdone in sustaining the de trusteesshallnot cause said levytobe Insurance Company ofChicago bythe

the time, from thepayee, without his murrer to the paragraph, as the whole madeuntila majority of the electors of appellantmightbe set off by an indebt.

The court is of opinion that the con- eral denial.
complaintwas put in issue by the gen . said township, at some regular election , ednessby the company to him, on which

shall vote in favor of said levy," it re the assignee of the bankrupt corporation
tract for delay was good ,and could have The first paragraph of the complaint quired a majority of all the votes cast at was about to sue . The decision was

been enforced by Hugh against theap; goesupon the theory that as Schuman such regular election , and not simplya against thecomplainant, on the ground

pellee. (43 Ind., 393 ; 44 Ind .: 298);and hadput it out of his power tocomply majority ofthosevotingforor against that the indebtedness to the company

that it operated as a release of the sure with bis contract by selling theinterest the levy . was not wholly his, but, in fact, fell up

ty. (6. Ind., 128 ; 26 Ind . , 338 ; 45 Ind . , to other parties, the plaintiff had a right on three of his brothers, who were mu
300 ).

to treat the contract as rescinded and re tually bound with him to pay , and that

cover back wbat he had paid upon it.Is U. S. CIRCUIT COURT D. OREGO.y. it could not,therefore,be inade avoidablo

the paragraph good ? The court thinks by way of set -off ; and it is here contend .

OPINION BY DEADY, J. , Dec. 14, 1875.3861. Jacob Ebberle et al . v. John it is, ( 13 Ind ., 206 ) , no formal complaint ed that the court erred in its findings

Mayer. Jefferson C. C. Approved. being necessary ; only a succinct state . In re The Oregon Bulletin Printing anil and conclusions. Submitted on printed

Biddle, C. J ,delivering the opinion of mentofthe claim . Publishing Co., against which a peti- briefs. W.C. Goudy for appellant ; J.

the court: The only question in this
But the court is of the opinion that tion in bankruptcy is filed . In Bank L. Thomson for appellee.

No. 478. (Assigned .) Chy Lung v. J. H. Freeman
case is as to the sufficiency of descrip: thejudgment must be reversed on ac

ruptcy.
tion of the property in the chattel mort count of error in assessing the amountof

A proceeding to have a debtoradjudged
No. 850. (Assigned .) John and Thomas Ilender

recovery , it being too large a sum . son v. William H. Wickham , mayor, etc., of New
gage .

a bankrupt is substantially an action at York , et al. The argumentof ihesecauses was
The goods were described as follows : PERSONAL OF TRUSTEES OF A law , and terminates with the final judg . continued by James Emolt for appellant, by John

" All the stock, tools, fixtures and mater ment on the petition or verdict therein ;
E. Develin and F. Keraan for appellees, and cou .

cluded by James Emoil for appellants in No.880.
ials nowon hand in the shop formerly and the subsequent proceedings to as

occupied by said Krober & Co., on Cen 4111. Morrison et al . v. McFarland, certain and distribute the estaie of the Scoit v. The Peopleof the State of Illinois. The

No. 29. (Assigned .) Ira Munn and Geuge L.

tral avenue, in the city of Madison, In- Howard C. C. Reversed. argument of this cause was commenced by W.C.
bankrupt are merely consequent upon

diana, and being the same property this Downey , J. , delivering the opinion of such action but no part of it .
Goudy, of Chicago , ior plaintiffs in error.

Adjourned uniil Monday at 12 o'clock .
day sold to us by said Krober, as in the the court : This is an action by appellee

Such an action is a case at law , and the Monday, Jan. 17 .

invoice to us mentioned ." against appellant, in which she alleges proceedings thereincannot bereviewed On motion of W. H.Smith, H. H. Greer, of Mt.

tion was held sufficient : " A ten -acre the trustees ofthe school corporation of ment therein ;and if the case , by, the pealed Irom the Courtofcains. Bradley. J..de:

In 43 Ind ., 494, the following descrip- thatshewas employed by appellants, inthecircuit court until after finaljudg Vernon ,Ohio,was admitted .
. The .

field of growingwheat on the north west the town of Noblesville,etc., upona election ofthe defendant,becomes triable livered the opinion,atlirming the judgmentof the
quarter, etc.”

contractto teach , etc.,breaches of which byjury, it cannot be reviewedotherwise Court of Clans Davis, and notsit duringthe

The court is of opinion that the de . are alleged and damages claimed . than upon a writ of error.
NO. 100. T. J. Haines et al . , trustees, etc.

scription is sufficient. There are numerous errors assigned , A stay of proceedings in bankruptcy Charles Carpenter, executor. etc. Appealed from

but the court does not deem it necessary in the district court isin the discretion the Circuit Court of the United States for the dis

to consider them all. Themainquestion of thecircuit court,andought not tobe trict of Louisiana, Bradley, J., delivered the

is as to the personal liability of the granted where it does not appear that with costs.
opinion , affirming the decree of the Circuit Court

4170. Burnett and the board of com- | trustees.
the rights ofthe defendantwill bepre: Canadav.R. M.Richardson etal. In error to theNo. 91. The Grand Trunk Railway Company of

missioners of Vigo county v. Abbott. The court is of opinionthat the mere judiced or seriously endangered, ifthe circuit Courtof theUnited• States for the district.

Vermillion C. C. Worden, J.

Appellee has moved to strikeout the in their officialcapacity, which they had plaintiff is allowed toproceed to final Strong, ... delivered the opinion, affirming rine

papers stated by the clerk to have been entered into for the corporation, did not

judgment of the Circuit Court with costs and in
in

filed as a substituted complaint. The render them personally and individually tion of the circuit courtsin bankruptcy
Semble, that all the appellate jurisdic No. 180. M. N. Welton v. " The State of Missouri.

In error to the Supreme Court of the State of Mis
court does not allow this motion . No liable .

is conferred upon them by & 4,986 of the souri: Field , J. , delivered the opinion, reversing
objection was made below, this court

R. S., and that & 4,980 of said R. S. to and remanding the cause,with directions to enter

presumes the filing was correct. THE XXV. OHIO REPORTS.

The court is of opinion that the com
24,984, inclusive, do not confer any such ajudgment reversing the judgment oftheCircuit

plaint states no facts constituting a cause We have received from Robert Clarke power, but only regulate its exercise ; Courtor Henry counts, and directing thatcourt
to discharge the defendant fromimprisonment

of action , because the contract out of & Co. , the publishers, the fifth numberof used insaid & 4,986 in contradistinction
that the terms cases and questions are and suffer him lo depart, without day.

No. 110. Rufus Baker and ( -aac F. Graham, as

which the cause of action arose was one the advance sheetsof the25th Obio, to one another;that a caseinbankrupt- signees, etc. v. Henry s:White..berror in the

which the board of commissioners had from which we take the following head

no power to make.
cy , whether at law or equity, is only re

notes .
of Connecticut. Miller, J., delivered the opinion ,

There is no law which authorizes them Townsend's executors v . 0. Tounsend et al, p. to the mode prescribed in ordinary ac
viewable in the circuit courtaccording dismissingthewritof error forwant ofjurisdiction.

No. 108 Sarah E. and Minerva E. Loyd v . M.C.

to make a contract for boring wells for 477. tions at law or suits in equity ; and that Court of the United States for the northern dis.
Fullon , truslee, et Appeal from the Circuit

oil , or sinking shafts for coal. Reversed.
the appellate jurisdiction , which the trictof Georgia. Swayne, ... delivered the opin .

PRACTICE - PLEADING . circuit courts may exercise upon bill or jon,affirming the decree ofthe Circuit Courtwith

4433. Theodore Humphrey and Harris, 1. In the construction of a will , the petition, is contined to the review of the No. 114. Thos. Slater Smith et al. v . Wm. Vodges,

executor,etc., v. JamesH. Merritt and solepurposeofthe court shouldbe to actionof the districtcourts uponisolated signee, etc. Appealfrom the Circuit Court of

Huldah Merritt, Switzerland C.C. Bidº ascertainand carry out the intention of questions arising in theproceedings the United States for the eastern district of Penn

dle, C. J.
the testator.

subsequent to an adjudication in bank versing the decree of the Circuit Courtwith costs,

Merritt and wife filed their complaint 2. Such intention must be ascertained ruptcy. and remanding the cause with directions to dis.

against Theodore Humphrey and Jacob from the words contained in the will . Rule to show cause why the proceed- miss the bil .

3. The words contained in the will , if | ings in the district court should not be assignee, etc. Appealfrom the Circuit Court of the
R. Harris, executor of Cornelius Hum .

No. 113. J. YoungScammon v. Mark Kimhall,

phrey deceased , alleging thatArthur technical,mustbe taken in their tech: stayed pending a petition forreview in United States for the northern district of Milinois.
Humphrey devised certain lands to said nical sense, and if not technical, in their the circuit court.

Clifford , J., delivered the opinion , reversing the

decree of the Circuit Court, and remanding the

Huldah Merritt, his daughter, for life, ordinary sense , unless it appear from the
cause for further proceedings and decree in con

and in fee to her children , and died ; context that they were used by the tes
UNITED STATES SUPREME COURT. did not sit during the argument, and took no part

forinity with the opinion of this court. Strong. J. ,

that his will was duly probated and re- tator in some secondary sense .
in this decision .

corded ; that afterwards Theodore Hum
4. All the parts of the will must be PROCEEDINGS OF.

No. 119. Asa Hodges v. Mary A. Speake, admin

phrey aud Cornelius Humphrey wrong. construed together, and effect , if possible,
Thursday, Jan. 13, 1876.

istratrix , etc. In error to the Circuit Court of the

United states for the eastern district of Arkansas,
fully entered upon said lands, plowed given to every word contained in it.

5. If a dispute arises as to the identity I william Allen Jenner.of New Pork city, were ad judgment of said Circuit Court with costsand
On motion of F. Kernan , Nelson Smith and

and cultivated the same, etc. , and com
Maite, C.J., announced the decision, affirmwg the

mitted waste, withoutright, etc., ; the of any person or thing named in the wili, mitted .

will is made an exhibit.
extrins c facts may be resorted to, in so Ou motion of E. W. Munford , Casey Young, of No. 116. Delaware, Lackawanna & Western

Railroad Company v. Joseph Warren , assignee .
Appellants claim that the case should far as they can be made ancillary to the Memphis, Tenn .. was admitted.

Daniel Hand v . Thomas C. Dunn , etc. Appeal from the Circuit Court of the United

be reversed, because the plaintiff'sshow right interpretation of the testator's comptroller general of South Caroliva. States for the northern district of New York.

in their complaint how the plaintiff, words, but for no other purpose.
motion to dismiss this cause was re submitted by Waile, C. J., announced the decision, reversing the

T.J. D. Fuller and 1. T.Corbin in support of tho decree ofthe CircuitCourt with costs,andremand.

Huldah Merritt, derives title to said Jands, Reasin W. Shauhan v. Peter Van Nest. p. same, and by P. Phillips in opposition: ing the cause with instructions to reverse thede.

what that title is, and that she never took 490. No. 892. Williams v. United States.- cree of the District Court, and to dirert that court

or received possession of said lands de. CONTRACT --DAMAGES - INTEREST. Appeal from the District Court ofCali. Bank, 17 Wall.,473.
to dismiss the bill. On authority of Wilson v . City

vised to her by her father ; and until she Where the plaintiff, in pursuance of furuia . — This was a claim for a place No. 115. The Delaware, Lackawanna & Western

V.

COXBOARD OF COUNTY COMMISSIONERS

TRACTS BY

terest .

CONSTRUCTION OF WILL-EXTRINSIC EVI

DENCE.

COsts .

interest.

The
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Railroad Company v. Jo ph Warren , assignee. REHEVRING DOCKET . 278. People ex rel. Miller v . Brislin. Reversed and point of attraction to visitors, and occa

No. 117. The National City Bank of New York y. 23. Gunnelt et al. v . Cockerell. Decree in part re
remanded.

Joseph Warren, assignee. In error to theCircuit versed and remanded .
279. People ex rel . Miller v. Thatcher et al. Reversed sions mixed sentiments of surprise and

Court of the United States for the northern dis 24. 0.0. & F.R. V. Railroad Company v . Black et
and remanded .

astonishment. This room is more large281.

trict of New York. Waite, C. J. , announced the
al . Reversed and remanded .

Larned v . People ex rel . Miller. Affirmed .
282. Larned v . People ex rel. Miller. Affirmed . ly elaborated than is the Governor's

decision , reversing the judgment of the Cir CIVIL DOCKET. 283. Monroe v. Chladek . Affirmned .

cuit Court with costs, and remanding the causes,
parlor, and on it Moretti, the artist, has

284, Iverson v . Mortimer. Affirmed .

with directions to reverse the judgments of the
7. Furness et al. v. McGovern . Decree affirmed. 285. Skelly v . Boland , impleaded , etc. Affirmed . excelled himself. It is in the style of the

District Court, and to direct that court to enter
13. Phelps v . Curts et al. Decree reversed in part

and remanded.
286. Doran y . Mullen . Allirmed .

Venetian

judgment in favor of thedefendantsthere , on

Doge's Palace, modified by
287. Town of Partridge v . Snyder. Reversed.

20. Garden City Insurance Company v. Stagart. Re

authority of Wilson v . City Bank , 17 Wall., 473 .
288. Wadhams v . Hotchkiss . Affirmed . French taste . On entering the chamber

versed and remanded .

No. 856. John and J. K. Warren v . Sheridan 24. Berringen v . Casey. Decree affirmed .
391. Stewart v . Hibernian Banking association . Af from the rotunda one sees apparently

firmed .

Shook, late collector. Waite, C.J.,announced the
30. Roby & Cossett et al . Decree affirmed .

decision , granting the motion to advance this
34. Newlin et al. v. Spyder. Decree affirmed .

293. Myers, impleaded , etc.,v . First National Bank nothing but a profusion of sandy colors

39. Bostwick et al . v . Hess et al . Affirmed .
of Fairbury. Reversed and remanded .

cause , and assigning it for argument on the 8th of
and a medley of fresco designs, Once

12. 295 , Pingree et al. v. Jones . Decree reversed and re
C. D. & V.R, R.Co. v. Coyer et al. Decree re

February next. versed and remanded .
manded. inside, however, and the eye catches

No. 709. James L. Huse y, James S. McMillin et 49. Morley v . The Town of Metamora. Affirmed . 296. Patmor v . Haggard et al . Affirmed .

al., executors, etc. On motion of W. Bakewell ,
Re299. C. R. I. & P. Railroad Company v. Gore . something emblematic, and other mys

50. Thompson v. Sorenberger. Affirmed,
dismissed with costs per stipulation .

versed and remanded . terious and emblematic results of the55. Harms v . Solein et al . Reversed and remanded .
300. Same v , Clayton . Amrmed .

No. 163. James Barclay et al. v . John S. McMil . 57. Rosehill and Evanston Road Company v. Hall .
lin et al . On motion of W. Bakewell and consent

301. Sane v. McKittrick . Reversed and remanded . artist's genius have to be passed upon.
Affirmed .

302. Williams v . Case. Affirmed .
69. Tuttle et al . v . Robinson . Affirmed .

of Harry Cox for plaintiffs, dismissed with costs.
The design of the architect in paneling

No. 862. The American Emigrant Company v .
60. P. P. & J. Railroad Company v. Barton . Re

310. Webster etal .v .Granger . Affirmed , Scott, 0.
J. , dissenting.

the room serves to enlarge it almost a

versed and remanded .

The County of Adams. Themotion to reinstate 63. Lyon et al . v . Culbertson , Reversed and re
312. Harris v . Lester et al . Decree affirmed . third , which Mr. Moretti has taken ad

this cause was submitted by R. P.Lowe in support manded.
313. Schonfeld v . Brown et al . Affirmed .

314. Tobey et al, v . Foreman. Decree affirmed .
of the same, and by R. L. B. Clarke in opposition

vantage of, and hence nearly all of his

66. C. R.I. & P. Railroad Company v . City of Joliet. 316. Boardman v. Cook et al . Affirmed .
thereto . Reversed and remanded, with directions. creations are in the heroic style. In the

No. 211. Frederick Robert et al. v . The Propel
74 , Hays et al . v . Parmalee . Reversed and remanded .

317. Wheeler et al. v . People ex rel . Swigert. Af
firmed . center of the room , overhead , is a de

ler “ Galatea ," etc. The motion for a commission
76. Muller et al . v . Inderreiden . Decree affirmed .
77. Gerard v . Gateau . Decree reversed and re 31% Bownfield et al v. Wilson et al. Decree reversed sign which at once strikes the beholder

to take further testimony in this canse was argued manded .
by R.D. Benedict in support of the same, and by 80. Brown, Impld ., & etc., v . Rounsavell .

with admiration . It is that of the god.
Affirmed ,

320. Ruth v . City of Abingdon . Reversed and re

J, H. Ashton in opposition thereto .
manded .

83. Council of Village of Glencoe v . People ex -rel . 323. Richards v . Green Decree affirmed .
dess of justice, heroic size, seated on a

No. 664. Townsend v . Toddet al. - Ap- Owen.Affirmed. 325 , Bliss V. Smith . Affirmed . forum , a table of the law on the left hand,

peal from the Circuit Court for the Dis- manded .

87. Roberts et al . v . Pierce . Decree reversed and re 329. Gross et al . v. People ex rel Miller. Affirmed .
sword in the right, the forefoot protud

trict of Connecticut. - This was a pro
338. Weaver et al . v. Poyer et al . Decree reversed

89. C. & P. Railway Company v . Kaheler et al. Af and remanded . ing from drapery, is bare, and tramplingfirmed .
ceeding by the appellants , as assignees 90. Cummings et al . v . Burleson et al. Decree af 342. City of Rock Island v. Van Landschoot. Re

in bankruptcy of one Newhall , to have firmed .

versed and remanded . Scott, c. J. and Craig, J.,dis- upon goldpieces spilled from a cornuco

sent .
pia indicates that justice is not bought;

set aside a certain deed made to the ap
92. Mosher, administrator, v . Meek et al. Decree

affirmed .
345. Lipman v. Lowitz. Affirmed .

346. Misch v .McAlpine etal. Reversed and remand
a quiver of arrowsat her feet. Two little

pellant. The court below declared the
94. Coates v. Cunningham . Writ dismissed . ed .
97. Skinner et al v . Baker et al . Decree affirmed .

cherubs-one holding a book of the law,

deed to be void , because in violation of
348. Hamlin v. Race. Reversed and remanded .

98. Day v. Humphrey et al . Affirmed . 349. Clement v . Newton et al . Affirmed . the other the national flag-balance the

the spirit and policy of the laws of Con 101., Coursen , impleaded , & c ., v. Hixon et al . Af
firmed . 353. Proudfoot v.Wightman et al. Decree affirmed . representation of the goddess, and are

necticut, and because it was a construc 103. Morse et al . v . Thorsell. Decree reverged and

tive fraud upon creditors; and, the in- remanded.

360. Gleason v. Village of Jefferson et al. Decree not the least ofthe charms ofdesign. In

104, Fry et al. v. Jones et al. Reversed in part and

strument being void as against creditors remanded
361. School District No. 1340 v. People ex rel. Roberts the new capitol building. Turn which

the dim perspective is a reproduction of

et al. Affirmed .

at the time of filing the bill in bankrupt
106. Nixon , late Ball v. Halley. Affirmed .

108. Union National Bank v . Oceana County Bank.
364. Thompson v. Bulson . Reversed . way you will , this glorious vision beams

cy, it is void as against the assignee. Affirmed .

365. Belden v . Perkins. Reversed and remanded ,
366 . Goldie v . McDonald et al . Affirmed . down upon you , and when the chamber

This ruling is assigned as error here, bill dismissed .

109. Anderson v. Wood et al. Decree reversed and
367. Healey v. Charnley et al. Affirmed . is properly curtained and the soft, mellow

where the cause is submitted on printed 111 , Wilson v . McDowell. Decree affirmed .
368. Simpson et al . v . Bradnor et al. Reversed and

remanded
112. Clark et al. v . School District No. 1 , 27. Affirmed .

western light steals in , it will be one of

points. John 8. Beach for appellant ; S. 115. Miller v. Superior Machine Company. Affirmed .
370. Shugart, impleaded , & c . v. Egan. Affirmed the richest treats to a lover of art that

E. Baldwin for appellee. 117. Euan: v . Anderson . Affirmed .
Breese, J.,dissenting.

372. Board of Commissioners of Cook county v .
the State of Illinois affords. Around the

Adjourned until Tuesday at 12 o'clock .
118. American Express Companyv . Greenhalgh. Re

versed and remanded .
Coombs . Affirmed .

Tuesday, Jan. 18.

119. Kirkpatrick v. Howk. Reversed and remanded. 373. Fight, impleaded, etc., v . Holt. Decree af- picture are four motives in bronze and

firmed .

125. Todd, trustee , & c ., v. K. & I. R. R. Company.

gold. representing the tables of the law ,

Reversed and remanded .
376 , Owen v. Stevens. Reversed and remanded .

On motion of J. W. Denver, R. McBratney, of
a globe representing the world, a lily re

126. Ross v . Roes. Decree reversed in part and re
381. Dobbins et al. v . Higgins. Affirmed .

Junction City , Kansas , was admitted. manded .
382. McKenzie v . Remington . Affirmed . presenting purity, with festoons and

No. 3. (Original.) TheState ofFlorida v. E. C. 131. Ogden et al . v . Kirby. Reversed and remanded .
387. Wachter v. Albee, administrator. Affirmed .
389. Carter v . Webster. Affirmed .

sprays of laurel and oak .

Anderson , Jr. , et al. The motion for an order on 134. Potts et al. v . Davenport et al . Affirmed . 390. Brown et al . v . Pierce. Affirmed . The walls are in imitation of leather,

the receiver to deliver the possession of the road 135. Commissionersof Highways v. Newell . Decree
391. Michigan Central Railroad Company v. Curtis, with the word “ Justice,” in old -fashto the State of Florida, or its agent , was argued by

reversed and bill dismissed .

136. Powell etlal. v . Webber et al . Decree affirmed .
Afhrmed .

William Birney in support of the same, and by 141. Davis v . Merricks . Affirmed .
393. Palmer v. Nassau Bank . Affirmed . ioned text, on every square foot. The

Matt H. Carpenter in opposition thereto. Further 143 , Harrison v . Willett. Reversed and remanded . 400. c . and P. Railroad Company v.Munger. Af- architravesupport to the panel sections

hearing of this motion postponed until the 28th of
firmed .

145. Mears et al.v. People ex rel., etc. Reversed.
February next. 147. Crowley v . Crowley et al. Affirmed . 401. Aurora Agricultural and Horticultural Society , forming the ceiling is imitation bronze ,

The motion to direct payment of account of 148. Paton et al. v. Stewart. Affirmed .
impleaded , etc., v . Paddock . Affirmed .

Affirmed .402. Bass etal. v . People ex rel. Miller.
and on every panel are bronze emblems

Roger's Locomotive Works in the above case also 150. Cooke v . Preble et al . Affirmed .
403. Wolcott et al . v . Heath .

151. Frame v. Badger. Reversed and remanded .
Reversed and re on

postponed until the 28th of February next.
an imitation marble background.

153. Burt et al . v. Tisdale. Reversed and remanded .
manded .

No. 296. (Assigned .) Ira G. Munn and George L. 154. Burt et al. v. Lichtenstein . Reversed and re
485. Zuel, impleaded, etc., v. Brown. Reversed and Above the door entering into the Su

Scott v. The People of the State of Illinois. The manded.
argument in this cause was continued by J. K.

157. Berger et al. v .Peterson . Decree affirmed . 408. Chicago,Burlington and Quincy Railroad Com . preme Court Clerk's room is the National

Edsall, Attorney Generalof the State ofIllinois, 158. Hadaway v . Kelley. Affirmed .

pany v.Harwood. Reversed and remanded, Craig, J., coat-of-arms, surmounted by an eagle.

for defendants,and concluded by John N. Jewett 161. Nowak v . Excelsior Stone Company. Affirmed . On a background of gold, flags are made

for the plaintiffs.
166. Sowards v. Sowards. Affirmed . 111, Buchanami.International Bank of Chicago et to envelope tables of thelaw,theemble

Adjourned until Wednesday at 12 o'clock .
167. Kassing v . Mortimer. Affirmed.
166. Straus et al . v . Menzeshimer. Affirmed . 412. Evans v.George et al. Reversed and remanded . matic sword , etc. On each side of this

v al
Wednesday, Jan. 19. 168. Dougherty, impleaded ,etc., v . Monroe . Decree 414. Mix et al. v . People ex rel . Swigart. Affirmed . design are panels frescoed in imitation

reversed and remanded .
On motion of James McConnell , John H. Ken 169. Byrne v. City of Chicago. Affirmed .

415. Buck v . People ex rel. Swigart. Affirmed . of marble supported by massive columns,

nard, of New Orleans, La ., was admitted.
416. Mix et al . v . Balduc. Decree affirmed .

170.Byrne v. City of Chicago . Affirmed , 426. Bill v . Mulford . Affirmed . also imitation marble. The wainscoat

On motion of J. A. Garfield , L. D. Woodworth , 171. Walsh v . People ex rel., etc. Affirmed .

of Youngstown, Ohio, was admitted .
172. Robinson v . Ferguson et al. Decree affirmed .

130). Pixley et al . v. Boynton et al. Affirmed . ing of the chamber is in black walnut,

No. 545. ( Assigned.) B. F. Potts , governor, etc.,
173. Ross v. Johnson , relator . Reversed .

457. Anthony v. People ex rel . Miller. Affirmed .

et al. v. William Chumasero and John A. Johnson .
175. Walker et al. v . Diehl, administrator, decree.

463. Lycoming Fire Insurance Company v. Rubin . and the doors and windows are in the

Reversed and remanded .
same elegant finish . The greatest diffi

This causewas argued by J. A.Garfield for plain : Reversed and remanded withdirections. 484. City of Chicago v . McGiven. Reversed and re
176. Mulvey v. Carpenter et al . Decree affirmed .

tiffsandby R. T, Merrick for defendants. 177 , Morgan et al. v. Stevens. Reversed .
manded, Scott , C.J., dissenting. culty in frescoing is to preserve the

No. 646. (Assigned .) Henry M. Rector v . The 178, Rayburn et al . v . Ramsdell, Reversed and re
523. Merriam v . People ex rel. Rumsey. Affirmed .
524. LeMoyne et al . v . same. Affirmed .

harmonies of light and shade and the

United States. No. 692. (Assigned .) Sarah Hale, manded. 525. McBride v . same. Affirmed .
widow, etc. , et al . v. The United States. No. 772. 179. McMillan v . Lee. Affirmed .

law of perspective. These difficulties

(Assigned .) William H, Gaines aud wife, et al . v. 181. Fireman's Fund Insurance Company v. Congre
526. Bradley et al. v .same. Affirmed .
527. Mason et al. v. same . Affirmed . have been handsomely surmounted by

The United States . No. 893. (Assigned .) John H.
gation Rodeph Sholom . Affirmed . 528. Sampson et al . v , same. Affirmed .

182. Sanborn et al . v . Benedict. Affirmed .
Russell v . The United States. The argument of

Miragoli & Moretti, and will speak their

529. Oakwook Cemetery Association v. same. Af- famein eloquent silence for years to183. Holcomb v . People ex rel . , etc. Affirmed .
thesecauses was commenced by F. P. Stanton for

firmed .
186. Adams v . Gardner. Reversed and remanded .

appellants in No.692 . 188. Hawver v . Hawver. Reversed and remanded . 530. Murray v . same. Affirmed. come.

Adjourned until Thursday at 12 o'clock . 191. Blood v . Barnes. Affirmed . 532. Cook County Land Company et al. v. same. Af
firmed . A ross the corridor is the Department

192. Harrer et al . v. Wallner. Decree affirmed .

Thursday, Jan. 20. 194. Ely v. Ely et al. Decree affirmed .
533. Forsyth et al . v , same. Affirmed . of Public Instruction. These rooms ,

197. American Merchants' Union Express Company
541, Stearns v . same. Affirmed .

On motion of J. M, Woolworth , Eleazer Wake
two in number - like the State Departv. Wolffetal . Affirmed . 512. Shurtleff et al. v. People ex rel. Miller, Af.

firmed .
ley , of Omaha, Neb . , was admitted . 198. Merchants ' Dispatch Transportation Company

ment, are in pure fresco and native

No.543.IsabellaMcManus, administratrix,etc.,

603. Weston et al . v. same. Affirmed .
v. Bolles. Affirmed .

667. Lamb v . same . Affirmed. woods, elaborately designed and carved,

v. C. D. O'Sullivan et al . This cause was submitted 200. Newman v. Wilits. Affirmed .

on printed argumenss by Calhoun Benham for 201. Keithsburg and Eastern Railroad Company v . 835. People ex rei.Smith v. Common Council, Au- and presenting a pleasing contrast to the.

plaintiff, and by John M. Coghlan andWilliam
Henry. Affirmed .

202. Chamberlain v. White . Affirmed .
836. People , etc., ex rel. Montonyv, same. Writ rich and gorgeous ornamentation of the

Irvine fordefendants, under the twentiethrule. 204. Miller v. Balthasser . Affirmed .
awarded . Supreme Court Chamber. Both rooms

No. 754. Elizabeth Mead et al , v . Daniel Pipyard . 205. Hardin v. Crate . Reversedandremanded .

This cause was submitted on printed arguments
have a southern exposure, and will al

206. Norton et al v . Maher. Affirmed .

by E. 8. Smith for appellants, and by Jerome B. 207. Rutherford v. Merchant et al . Affirmed . THE SUPREME COURT - ROOM AT SPRING- ways remain themost comfortable rooms
Fitzgerald for appellee, under the twentieth rule. 210. Welsh v. Dutton et al , Affirmed . in the new building.

No. 646. (Assigned.) Henry M. Rector v . _The
214. Henery v. Halloway. Affirmed. FIELD.- When a new county court-house

Reversed and re
United States. No. 692. (Assigned .) Sarah Hale,

215. Richardson v , Robinson .
manded .

Widow , etc., et al. v . The United States. No. 772.
is to be occupied , the clerks and other THE BANKRUPT Law , - The American

218. Penny v. Crane Bros. Manufacturing Company.
( Assigned .) William H. Gaines and wife, et al. v. Affirmed . inferior officers generally succeed in

Law Record says :

The United States. No. 893. (Assigned .) John H. 220. Hall v. Gould et al . Decree affirmed ,
Russell v . The United States. The argument of 221. Hall et al. v. Johnson. Reversed andremanded. having their offices finished before the At a meeting of the Board of Trade

these causes was continued by Matt H. Carpenter 223. First NationalBank of Chicago v.Bersford, for court- rooms , and as a consequence are directors in this city, Mr. Simpkinson

forappellant inNo. 646 ; by John A. Grow for ap
use , etc. Affirmed .

pellant in No. 893, and by E. W.Munford for ap
224. McIntyre et al. v . Story . Decree affirmed . took the floor and advocated the imme

225. Holmes v. Shaver. Decree affirmed . comfortably located in the new court
pellant in No. 772

226 Cole v. Toliet opera-house. Reversed and re- house long before the judges. The same gress, at the same time presenting
a

diate repeal of the bankrupt law by Con .

Adjourned until Friday at 12 o'clock . manded .

228. Voight v . Resor. Affirmed .
229. Stearns et al. v. Sweet, et al. Affirmed .

is also generally true in regard to a new form of a petition to be circulated for

230. Miller et al. v. Waugh et al . Decree affirmed .
SUPREME COURT OF ILLINOIS.

Mr.
signatures, urging such a course.

State -bou (e . The executive and legisla
232. Dryden et al. v . Parker. Affirmed . Dickinson , ho rever, opposed the meas233. Taylor v. Renn et al. Reversed and remanded .

tive officers, having political power, gen
WE 234. Gardner v. Russell. Affirmed .
E are indebted to C. D. TRIMBLE,

ure. He acknowledged
thethat

236. Gardner et al. y . Baker et al . Affirmed .

Clerk of the Supreme Court at Ottawa,

erally manage to occupy the elegant new237. Gardner v. Thackara , et al. Affirmed .
law was in many respects faulty . Still

242.Honore et al. v. Home National Bank,Chicago. State- house long before the courts. The he thought that some law of the gen
for the following list of opinions filed in Affirmed .

246 .
eral government on the subject was

United States Life Insurance Company,v. Ad- Supreme Court of this State, which com :

his office yesterday :
vance Company. Reversed and remanded .

247. Harms v. Aufel . Affirmed . menced its term during this month , is lieve either in the policy or possibility

absolutely necessary, and he did not be

1873 - CIVIL DOCKET, 248. Thomas v . Hinsdale . Reversed and remanded .

492. Rood v . 0. 0. & F. R. V.Railroad Company. Af 249. Marsh et al. v , Green . Decree affirmed . still in its old quarters, although they of securing an unconditional repeal of

firmed . 250. Wenger v . Calder. Reversed and remanded .

1874 - REHEARING DOCKET. 252. Plummerv. Rigdon . Affirmed .

27 McCormick v . Huse . Affirmed . 253. Heck v. Lamar Insurance Company. Decree the court and its officers. The other of

are too small to properly accommodate the law. He therefore moved that a

committee of three be appointed to take
CIVIL DOCKET . reversed and remanded ,

71. Stevison et al v . Earnest. Affirmed . 245. Busby y , People ex rel., etc. Affirmed . inio consideration the preparation of

258. Kamphouse et al. foruse, etc.v.Gaffner. Re 257. Law v. People ex rel., etc. Affirmed . ficers of state have for some time been
such amendments to the bankrupt law

versed and remanded . 254. Law v . People ex rel., etc. Affirmed .

278. C. B. & Q. RailroadCompanyv.Van Patten ,

262. Cuddy v . Brown et al. Decree affirmed . occupying the new State-house. The as may be best adopted to secure its just

administrator , etc. Reversedandremanded .
263. Culver v.Hide and Leather company.Affirmed. Springfield Journal, in describing the

report atSpringfield Journal, in describing the and equitable operation, and

1875 - PEOPLE'S DOCKET .
2. Vandusen v . The People, etc. Reversed and re 267. Simpson v. Ham et al. Decree affirmed .

Supreme Court room in the new State
some future meeting of the Board . The

manded .
268. Warner etal., impleaded, etc. Reversed.

8. Conley v. The People , etc. Reversed and re 269. Village of Nunda v. Village of Crystal Lake. house, says :

motion was carried, and Messrs. W. S.

manded . Decree afflrmed .
Dickinson , Judge Stanley Matthews and

12. Bragg v. The People , etc. Affirmed . 270. Peters et al. v. Elliot et al. Reversed .
The Supreme Court-room , in the south- R. Dymond were appointed as said com

12. Kroer v. The People , etc. Affirmed . 272. Tugman v. City ofChicago. Reversed .

17. Albrecht v The People , etc. Reversed . 273. Fleishman v. Moore. Decree affirmed . west wing, however, is the principal mittee.

rora .
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TO ENTER APPEARANCE OF OTHERS AF

on in another State .
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introduced in evidence by the plaintiffs some means of making service on one when such property is situated in the

was conclusive evidence for the plaintiffs answer for service on all. But this was State, but not the separate property of

to maintain the issues submitted to the never done. In this country, it is true, those not served; and whilst they are

SATURDAY, JANUARY 29, 1876.
jury by the pleadings, and that they as will presently be shown, legislation to binding personally on the former, they

should return a verdict for the plaintiffs this end (applicable, however, to all joint are regarded as either not personally

and against both defendants.” debtors) has been adopted, but it is gen- binding at all , or only prima facie bind

A bill of exceptionsbeing taken to this erally conceded that a judginent based ing, on the latter. Under the joint

The Courts. ruling , the matter is brought here on on such service has full and complete debtor act of New York , it was formerly

writ of error.
effect only as against those who are ac. held by the courts of that State that

The question to be decided , therefore, tually served. Further reference to this such a judgment is valid and binding on

We are under obligation to our old is, whether,after the dissolution of a co- subject will be made hereafter. an absent defendant as prima facie evi

friend, S. W.PACKARD, of the Yankton, broughtagainst the firm has authority the general authority of one partner to right to enter intothe meritsandshow

partnership , one of the partners in a suit It must be conceded, however, that dence of a debt, reserving tohim the

Dakota bar, formerly of the law firmof to enter an appearance for the other appear to an action onbehalf of his co- thathe ought not to have been charged .

COOPER, GARNETT & PACKARD of this city, partners who do not reside in the state partners, during the continuance of the The validity ofa judgment rendered

for the following opinion : where the suit is brought and have not firm , has been asserted by several text under this New York law , when prose

been served with process ; and if not, writers . (Gow on Partnership, 163 ; Coll. cuted in another State , against one of

UNITED STATES SUPREME COURT. whether ajudgmentagainst allthepart- yer on Partn., & 441; Parsons on 'Part., the defendants who resided in the latter

No. 42. – OCTOBER TERM, 1875 . ners, founded on such an appearance, 174, note.) But theassertion is based on State, and was not served with process,

can be questioned by those not served somewhat slender authority. We find though charged as a co -partner of a de
J. SHERMAN HALL et al , v . RALPH A. LANNING

with process in a suit brought thereon in it first laid down in Gow ,who refers to a fendant residing in New York , who was

I error to the Circuit Courier sol themulimited States for sion, in the caseof Thompsonv .Whit- courseof argument, (7 T.R.,207,)andto courtin December term , 1850 ,inthe

another state. We recently had occa dictum of SergeantDampier,made in the served, was brought in question in this

PARTNERSHIP - POWER OF ONE PARTNER man ,18 Wall., 457 , to restate the rule the case of Morley v. Strombong, 3 Bos- case of D'Arcy o. Ketchum ,11Howard,

that the jurisdiction of a foreign court anquet & Puller , 254, where the court 165. It was there contended that by

TER DISSOLUTION -- EFFECT OF JUDGMENT over the person or the subject-matter refused to discharge partnership goods the Constitution of the United States ,

ON SUCH APPEARANCE- SUIT ONSUCH embraced in the judgment or decree of taken on a distringas to compel the ap- and the act ofCongress passedMay 26,

JUDGMENT IN FOREIGN STATE – JURIS- such court is always open to inquiry, and pearance of an absent partner, unless 1790, in relation to the proof and effect

DICTION. that in this respect the court of another the partner who was served, would enter of judgments in other States , the judg .

1.APPEARANCE AFTER DISSOLUTION .-- That af- state is toberegardedasa foreign court. an appearance for him . As to thiscase, ment in question ought to have thesame

ter the dissolution of a partnership, one of the Wefurther held inthatcase that the it may be said that it is not improbable force and effect in every other State

partners, in a suit broughtagainstthe firm , has record of such a judgment does not es that the home partner had express au- which it had in New York . But this

partners who do not reside in the State where the top the parties from demanding such an thority to appear in suits for his co-part court decided that the actof Congress

buit is brought and have not been served with inquiry . The cases bearing upon the ner; for in a subsequent case, (Goldsmith was intended to prescribe only the effect

process. subject having been examined and dis- v. Levy , 4 Taunt., 299, ) a distringas, is- of judgments where the court by which
2. JUDGMENT ON SUCH APPEARANCE.- That a

udgment against all the partners, founded on tinguished on that occasion, it is not sued under the same circumstances, was they were rendered had jurisdiction ;

such an appearance,can be questioned by those necessaryto examinethemagain, except dischargedwhere thehomepartner made andthat,byinternational law ,ajudg
not served with procoss in a suit brought there as they may throw light on the special affidavit that the goods were his own , ment rendered in one State, assuming to

foreign court over the person or the subject-mat subsequent case ofKnowlesv. The Gas- for his co- partner. These seem to be the was void within the foreign State, where

3. JURISDICTION.-- That the jurisdiction of a question involved in this cause . In the and that he had no authority to appear bind the person of a citizen of another,

ter embraced in the judgment or decree of such Light Company, 19 Wallace, 58 , we furth only authorities relied on . the defendant had not been served with
court is always open to inquiry , and in this re

spect the court of another State is to be regarded
er held, in direct line with the decision But, as said before, these authorities, process or voluntarily made defense, be

as a foreign court; thatthe record of such a judg- in Thompson v. Whitman , that the rec- and one or two American cases which cause neither the legislative jurisdiction

ment does not estop the parties from demanding ord of ajudgmentshowingservice of follow them ,refer only to appearances por that of thecourts of justice hadbind

4. FOREIGN AND DOMESTICJUDGMENTS. — That the process on the defendant could be con- entered whilst the partnership was sub- ing force.

authorities refer only to appearances entered tradicted and disproved . sisting ; and, it is pertinent also to add This decision is an authority which we
whilst the partnership was subsisting , and to the It is sought to distinguish the present that they only refer to the validity and recognized in Thompson v. Whitman,

validity and effect of judgments in the State or

country in which they were rendered . Domestic case from those referred to, on the effect of judgments in the state or coun- and in Knowles v. Gas-Light Company,

judgmentsstand in this respectona differentfoot- ground that the relation of partnership try in which they are rendered. before cited , and which we adhere to as

ing from foreign judgments . If regular ontheir confers upon each partner authority, Domestic judgments, undoubtedly (as founded on the soundest principles of
face, and if appearance has been duly entered for

even after dissolution, to appear for his was shown in Thompson v . Whitman ), law. And in view of this decision it is

they will not necessarily be set aside,but thede co -partners in a suit broughtagainst the stand, in this respect, on a different foot- manifest that many of the authorities
against the attorney for damages - hës. LEGAY firm , thoughtheyare not served with ing from foreign judgments. If regular whichdeclare the effect of a domestic

NEWs.]
process and have no notice of the suit . on their face, andif appearance has been judgment, in cases where process has

În support of this proposition , so far as duly entered for the defendant by a re. not been served on one or all of the de

Mr. Justice BRADLEY delivered the relates to any such authority after disso - sponsible attorney, though no process fendants, and where those not served

opinion of the Court.
lution of the partnership ,we are not has been served and no appearance au have not authorized any appearance ,

This was an action of debt brought on referred to any authority directly in thorized, they will not necessarily be set and do not reside in the State, can have

a judgmentrendered in New York against point, but reliance is placed on the pow- aside, but thedefendant will, sometimes , little influence as to the effect to be giv

the plaintiffs in error. One of them , ers of partners in general, and on that be left to his remedy against the attor- en to such a judgment in another State.

Lybrand, pleaded separately nul tiel re class of cases which affirm the right ney in an action fordamages ; otherwise, It appearing to be settled law, therefore,

cord, and several special pleas question of each partner after a dissolution of as hasbeen argued, the plaintiff might that a member of a partnership firm , re

ing the validity of the judgment as the firm to settle up its business. But , I lose his security by the act of an officer siding in one State, cannot be rendered

against him for want of jurisdiction over in our view , appearance to a suit is of the court. ( Denton v. Noyes, 6 Johns. , personably liable in a suit brought in

his person . On the trial the plaintiff a very different thing from those ordi- 296 ; Grazebrook v. McCreedie , 9 Wend., another State , against him and his co

simply gave in evidence the record of nary acts which appertain to a general 437 ). But even in this case , it is the partners, although the latter be duly

the judgment recovered in New York, settlement of business, such as receipt more usual course to suspend proceed- served with process,and although the law

which showed that an attorney had ap- and payment of money , giving acquit. ings on the judgment and allow the de- of the State where the suit is broughtau .

peared and put in an answer for both tances, and the like . If a suit be brought fendants to plead to themerits and prove thorizesjudgment to be rendered against

defendants, who were sued as partners. against all the partners, and only oneof any just defense to the action . In any him , the case stands on the simple and

The answer admitted the partnership, them be served with process, he may, other state, however, except that in naked question whether his co -partners

but set up various matters of defense. undoubtedly, in his own defense, show, which the judgment was rendered (as after a dissolution of the partnership,

The cause was referred and judgment if he can , that the firm is not liable , and decided by us in the cases before refer. can without his consent and authority

given for the plaintiffs. This was the to this end defend the suit. But to hold red to ) , the facts could be shown , not implicate him in suits brought against

substance of the New York record . The that the other partners, or persons charg: withstanding the recitals of the record, the firm by voluntarily entering an ap

plaintiffs gave no further evidence. ed as such , who have not been served and the judgment would be regarded as pearance for him ,

Lybrand then offered to prove that he, with process, will be bound by the judg- null and void for want of jurisdiction of We are of opinion that no authority

Lybrand, never was a resident or citizen ment in such a case, which shall conclude the person . can be found to maintain the affirmative

of the State of New York ; and that he them as well on the question whether So, it may well be, that where appear of this question.

bad not been within said State of New they werepartners or not when the debt ance has been entered by authority of in the case of Bell v . Morrison ( 1 Pet .

York at any time since, nor for a long was incurred , as on that of the validity one of several co -partners on behalf ofers, 351 ), this court decided , upon elab

time before the commencement of the of the debt, would, as it seems to us, be all , that the courts of the same jurisdicorate examination, that after a dissolu .

suit in which the judgmentwasrendered carrying the power of a partner after a tion will be slow to set aside the judg- tion of the partnership, one partner can

upon which the plaintiff in this case dissolution of the partnership to an un ment unless it clearly appears that in not by his admissions, or promises, bind

brought-suit ; and that he never had any necessary and unreasonable extent. justice,has been done; and will rather his former co -partners. Appearance to

summons, process, notice, citation , or The law, indeed, does not seem entire- leave the party who has been injured by a suit is certainly quite as grave an act

notice of any kind, either actual or con ly clear that a partner may enter an an unanthorized appearance to his ac as the acknowledgement ofa debt.

structive, ever given or served upon him ; appearance for his co -partners without tion for damages. It is well settled by numberless cases ,

and that he never authorized any attor- special authority even during the con There are many other cases in which that, even before dissolution , one part

ney or any other person to appear for tinuance of the firm . It is well known a judgment may be good within the ju per cannot confess judgment, or sub

him ; and that no one ever had any that by the English practice , in an action risdiction in which it was rendered somit to arbitration so as to bind his co

authority to appear for him in said suit on any joint contract, whether entered far as to bind the debtor's property there partners. (Stead v. Salt, 3 Bing . , 101 ;

in the State of New York, or to enter his into by partners or others, if any defend found, without personal service of pro- Adams v . Bankart, 1 Cromp. Mee. & R. ,

appearance therein, nor did he ever ant cannot be found , the plaintiff must cess or appearance of the defendant; as , 681 ; Karthaus v. Ferrer, i Peters, 222 ;

authorize any one to employ an attorney proceed to outlawry against him before in foreign attachments, process of out and casesreferred to in Story on Partn .,

to appear for him in the action in which he can prosecute the action, and then he lawry and proceedings in rem. 2 114 ; 1 Amer. Lead. Cas ., 5th ed ., 556 ;

said judgment was entered ; and that he declares separately against those served Another class of cases is that of joint Freeman on Judgments, sect. 232 ; Coll

never entered his appearance therein in with process, and obtains a separate debtors, before allowed to . In most of yer on Part., rect. 469, 470 and notes ;

person ; and that he knew nothing of judgment against them , but no judgment the States legislative acts have been Parsons on Partn ., 179, note.)

the pendency of said suit in the said except that of outlawry against the de passed, called joint-debtor acts , which, It is equally well settled that, after

State of New York until the commence- fendant not found. ( 1 Chitty's Plead ., as a substitute for outlawry, provide that dissolution one partner cannot bind his

ment of the present suit in this court ; 42 ; Tidd's Pract.. chap.7, p . 423, 9th ed .) if process be issued against several joint co- partners by new contracts or securit

that said Lybrand was a partner in busi - | Ashorter method by distringas in place debtors, or partners,and served on one ies,or impose upon them a fresh liability.

ness with said J. Sherman Hall at the of outlawry has been provided by some or more of them , and the others cannot ( Story on Partn . , % 322 ; Adams v. Bank .

time thetransaction occurred upon which modern statutes, but founded on the be found , the plaintiff may proceed art, qua supra )

the plaintiffs brought suit in New York, same principle. Now , it seems strange against those served, and , if successful, Appearance to a suit does impose a

though said partnership had been dis- that this cumbrous and dilatory proceed . have judgment against all . Various ef- fresh liability. If there is no doubt of

solved and due notice thereof published ing should be necessary in the case offects and consequences are attributed to the validity ofthe demand , it places that

some six months prior to thecommence partners if one partner has a general such judgments in the States in which demand in a position to be made a debt

ment of said suit in New York . authority to appear in court forhis co . they are rendered . They are generally of record . If there is doubt of it , it ren

This evidence being objected to, was partners. On the basis of such an au- held to bind the common property of ders thedefendant liable to have it adju

overruled by the court,which instructed thority , had it existed ,the courts, in the the joint debtors, as well as the separate dicated against him , when , perhaps, he

the jury as follows: “ That the record | long lapse of time, ought to have found property of those served with process, has a good defense to it.
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On principle, therefore, it is difficult not be set-off against the notes given for capital the average amount of the same at the reason that moneys arising from that

toseehow, after a dissolution,one part- plong with the comprainand, and techien he stii agreed rate, for the periodardtothe source constituie a trust fund for thepay

ner can claim implied authority to ap- owes to the company, or to the respondent as amount specified in the exhibit annexed ment of the debts oftheconspany , which,

pear for his co - partners in a suit brought assignee, was and is held by him as a private to the bill of complaint . in the due administration of the bank

against the firm . It may , in some in
banker and not as treasurer of the company, and

that any losses sustained by the complainant at Ten per centum per annum was paid rupt law, must beequally divided among

stances, be convenient that one partner the time and in the manner alleged, forwhich during tiie period specified in he an . all the creditors of the bankrupt. (Saw

should have such authority ; and when the bankrupt corporation were and are liable, nexed exhibit, but it appears that the yer v. Hoag, 17 Wall. , 610. )

such authority is desirable it can easily may be set offagainst that claim ofthe bankrupt rate t the closeof thatperiodwasre Such an indebiedness constitutes an

be conferred either in the articles of 5. DEPOSITS.- The law as to when a depositbe. duced to 8 per cent. per annum , and the exception to the rule that where there

partnership or in the terms of dissolu

tion . But, as a general thing, one can

comes a part ofthe banker's generalassets and he complainant admits that no part of the are mutual deb's, “ one debt may be
merely a debtor for the amount, is fully discussed . interest since the rate was reduced has set against the other, ” as originally pro
- ( ED. LEGAL NEWS. )

bardly conceive of a more dangerous been paid. vided by act of Parliament : or, per

power to be left in the hands of the sev
Mr. Justice CLIFFORD delivered the

Both parties, it seems, were solvent haps, it would be more accurate to say

eral partners after the partnership con opinion of the Court. until the 9th of October, 1871, when a that the rule does not apply where it

nection between them is terminated , or Jurisdiction is vested in the circuit large part of the property of the com : does not appear that the debts are not in

one more calculated to inspire a constant courts under the bankrupt act, concur- plainant and others, which was insured the samerightaswellas mutual . ( US.

dread of impending evil, than that of rent with thedistrict court for the same by the company, was destroyed by fire, v. Eckford, 6 Wall . , 488 )

accepting service of process for their for- district, of all suits at law or in equity the immediate effect of which was to Whether the suit be one at law or in

mer associates, and of rendering them which may or shall be brought by any cause the failure of the insurance com equity , set off must be understood as

liable, without their knowledge to the person against the assignee of the bank . pany. Losses of thecomplainant by the that right which exists between two

chances of litigat.on which they have no rupt's estate, touching any property or bire, for which the company is responsi- parties, each of whom , under an inde

power of defending. rights of property of the bankrupt trans. ble, as claimed by the complainant, pendent contract, owes an a certained

Few cases can be found in which the ferable to, cr vested in , such assignee. amount to the sum of $55,800, as appears amount to the other to set off their re

precise question has been raised . The Pursuant to that authority the appel by the second exhibit annexed to the spective debts by way of mutual deduc

attempt to exercise such a power does lant on the 3d of May, 1872, filed the bill ofcomplaint, and he admits that he tion, so that in any action brought for

not appear to have been often inade. present bill of complaint in the circuit held on deposit atthe timethe company the larger debt the residue only , alter

Hid it been, the question would certain court against the appellee as assignee of failed the sum of $ 39,188.03, received un- such deduction, shall be recovered. (Ad

ly have found its way in the reports ; for the bankrupt company, described in the der the agreement already fully describ- ams Eq , ( 6th Am . ed .), 447.)

a number of cases have come up in which title of the case. Prior to that , to wit, ed , which is due to the company with 8 Courts of eq .ity , following thelaw ,will

the power of a partner to appear for his on the 27th of January, in the same year, per cent. interest from July 1 , 1871 , to not allow a set-off of a joint sebt against

co partners during the continuance of the insurance company was duly adjudged the 18th of December in the same year. a separate debt, or of a separate debt

thepartnership had been discussed. The bankrupt, and the record shows that the Process was accordingly issued , and against a joini debt; nor will such courts

poiut was raised in Phelps v. Brewer (9 present appellee was appointed the as the complainant prays that the respond allow a set-offofdebts accruing in differ

Cushing, 390 ), but the court being of signee of the estate ofthe bankrupt com ent may be decreed to deliver to him the ent rights, except under very special

opinion that the power does not exist pany . notes referred to , and that he, the re- circumstances, and where the proois aie

even pending the partnership , did not Satisfactory evidence is exhibited in spondent , shall acquit anddischargethe clear,and the equity is verystrong. (2

find it necessary ti consider the effect of the record to sbow that the company complainant from theadmitted indebted- Story's Eq . , (6th ed ,) sec . 1,437.)
a dissolution upon it. was duly organized with a nominal cap ness to the company , and that he, the Equity regards the capital stock and

In Alabama, where a law was passed ital of $300,000 , of which 10 per cent. had complainant, be allowed to prove the property of a corporation as held in

making service of process on one part. been paid , and that the residue was se balance of his demand against the estate trust for the payment of the debts of the

ner binding upon all, it was expressly cured by the notes of the subscribers of the bankrupt company, and that the corporation , and recognizes the right of

decided , after quite an elaborate argu- Provision is made by the charter that respondent be enjoined and restrained creditors to pursue properties into whose

ment, that such service was not sufficient the stock and affairs of the corporation from selling or assigning the said notes, soever possession the same may be trans

after a dissolution of the partnership, shall be managed and conducted by any and from instituting any suit against the ferred, unless the stock or property bas

and that acknowledgment of service by number of directors, not more than complainant to recover the notes or bis passed into the handsofa bona fide pur

one partner on behalf of all was also in twenty -five nor less than nine, to be indebtedness to the company . chaser ; and the rule is well settled i bat

operative as against theother partners. chosen by ballot from among, and by, Servicewasmade and the respondent siock holders are not entitled to any share

( Duncan v . Tombeckbee Bank, 4 Porter, the stockholders. Directors, it is also apppeared and filed an answer. He ad of the capital stock , nor to any dividend

184 ; Demott v Swaim's Adm. , 5 Stewart provided , shall choose out of their nuiu mits that the complainant was one ofthe of the profit until all the debts of the

& Porter, 293.) ber a president, vice president, and the original corporators and subscribers to corporation are paid. ( Railroad Co. v.

In the case ofLoomis & Co. v. Pearson directorshave the power to appoint, for the capital stock of the company ; that Howard,7 Wall.,4162

& McMichael (Harper's South Carolina the time being “ such officers, secretaries, only 10 per cent. of the subscriptions for Moneys derived from the sale and

Reports, 470), it was decided that after a agents, and servants as they shall judge the capital stock was paid in cash, and transfer of the franchises and capital

dissolution of partnership, one partner necessary: that 90 per cent. of the same was secured stock of an incorporated company are

cannot appear for the other ; although Shares in the stock of the company, in the promissory notes of the subscrib . the assets of the corporation , and as such

it istrue, that it had beenpreviously de- to a large amount, were owned by the ers; that the company atthe timeof the constitute a fund for thepaymentofits
cided by the same court in Haslet v complainant, and he admits that the great fire becameinsolvent, and thatthe debts, and if held by the corporation

Street etal.(2 McCord, 311 ), that no company held notesagainsthim to the company on the day named inthe bill itself , and so invested as to be subjectto

such authority exists even during the amount of $ 10,147.50, given to secure was adjudged bankrupt ; that the com . legal process, the fund may be seized by

continuance of the partnership. unpaid balances of subscriptions,for pany,asalleged, issued several policies a creditor on such process and subjected

But the absence of authorities, as be which he was liable either as principal of insurance to the complainant,and that to the payment of the indebtedness of

fore remarkod, is strong evidence that guarantor or surety. Throughout the he sustained large losses by the great the company; and where the fund bas

no such power exists.
lifetime of the companythecomplain. fire ; that he is indebted to thecompany been improperly distributed among the

In our judgment, the defendant Ly- ant insured many and valuable proper- as set forth in the third schedule exhib. stockholders, or passed into the hands of

brandhad a right,for the purpose ofin- ties in the company and paid to the ited in therecord, and that hewasandis third persons, not bona fide creditors or

validating the judgmentas to him ,to proper officers of thesame largesutus of theholder of the funds of the company purchasers,the established rule in eqnity

provethe matter set up by him in his money as premiums for such policies of to theamount specifiedinthe bill of is, if thedebts ofthe company remain
offer at the trial . And for the refusal of insurance . Antecedent to the event complaint; but the respondent avers unpaid , that such holders take the fund

the courtto admit the evidence, the which caused the failure ofthecompany thatthe company never came to anysuch charged with the trust in favor of the

judgment should be reversed with direc. the proper officers ofthesame transacted agreement, in respect to such funds, as creditors, which a court of equity will

tions to award a venire de novo.
a large , and , for the greater portion of that alleged , and that the complainant enforceand compel the application of the

Judgment reversed .
thetime, a prosperous insurance business. held the samesolely in his official char- same to the satisfaction of the debts of

D. W. MIDDLETON , Much reference to those details will acter as treasurer of the company . the corporation. ( 2 Story Eq . , 9th ed.,

C. S. C. U. S. not he made, as they are no longer mate .
Mostof theallegations of the answer 286; Wood v. Dummer, 3. Mason, 308 ;

sec. 1,252 ; Mumma v. Potomac, 8 Per.,

Dissenting : WAITE, C. J., STRONG, J. , rial in this investigation. Suffice to say, werealso embodiedin a cross bill filed Vose v.Grant, 15 Mass., 522 ; Spearv.

Cooper,GARNETT & Packard, attorneys was,as he alleges,during the whole of bythe respondent atthe same time,in Grant, 16 id., 14 ; Curráno.'Arkansas,

FRANKLIN Denison and Sidney S. Har- other property and was possessed of suf; his own favor, and that thecomplainant clear that the prayer of thebillofcom

that period , a large ownerof real and whichhedenied all the equity of the
15 How . , 307 )

original bill , and prayed for a decree in
Tested by these considerations it is

RIS , of New York city , attorneys for deficient means to render secure any in the original bill be decreed to pay over

fendants in error.

moneyed obligation intowhich hemight to him as assignee the whole amount he paint, that the respondentmaybedi

enter, and to enablehim to perform any lowed to the company, including the rected to deliver tothe complainant the

UNITED STATES SUPREME COURT. promise or contract for the payment of notes given for subscriptions for stock notes referred to,must be denied.
Claim for losses due from the company

OCTOBER TERM , 1875.

J. YOUNG SCAMMONv. Mark Kimball, assignee means ofthe company should be kept havingbeen fully heard the court dis still the complainantinsists that such

cannot be set off against the notes given
alleges that it was necessary that the and the amount he held on deposit.

Proofs were taken , and the parties for capital stock. Suppose that is so,

Appeal from the Circuit Court for the Northern Dis- manded, if required to pay losses, and,in missedtheoriginal bill ofcomplaintand claims for losses may besetoffagainst

order that the company might accon- entered adecree for the respondent in the amount due from himto the com
BANKRUPT INSURANCE COMPANY - RIGHT plish thatobjectand stillrealize interest the sum of $ 9,532,beingthe amount of pany for the moneys of the company de

OF STOCKHOLDER TO SET-OFF-BANKER on the same,he cameto an agreement the promissory notes given for capital positedwith himunder the agreement

-TREASURER-HOW THE FUNDS WERE with theproper authorities of the com stock, and $ 39,108.03, being the amount set forth in the bill of complaint.

HELD. pany that the funds thereof, or such ofthe funds ofthe company held by the

been elected treasures of the insurancecompany, portion ofthe sameasthey might
choose, respondentinthe cross bill,with 10 per plaintand deniedinthe answer mustbe

bereiche le as a mortede parukrupe by the great fore or shoul:!thereafter, from timeto time, be diate appealwas taken by the complain- sumed as truebythecourt.Concedeproved before such matters can be as .

1871. He owned a large amount of stock in the deposited with him , he being then a

company. It was owing him on policies for losses private banker, and that the moneysso ant in the original bill and respondent that, and it follows that the important

money in the bank of the complainant”under an deposited should
be paid out or drawn inthecross-bill,and he now seeks to questionremainsto be considered, whe

agreement to receive interest on the rame . The

company held the notes of the complainant given notice or limitation ; and he avers that

at the pleasure of the company, without reverse that decree. ther there was such an agreement be

Complainant's losses by the great fire, tween the complainant and the company ,

stock . The bill prays that the company shall be he agreed with the company to account it is admitted, amount to $ 45,015.33, and in respect to themoneys depositedwith

decreed to deliver his notes, and he beallowed withthe proper officers for such moneys that the company is liable to him inthat the complainant, as that set forth in the

to prove the balance of his claim against the when and as often as thereto required, amount for such losses under the policies bill of complaint ,

2. SET OFF.--Since this bill was filed this court and to pay to the company interest of insurance issued to the complainant Moneys to a large amount were de

has decided that the debtdue to a stockholder in thereon ,at the rate of ten per centum prior to the fire .
posited with the complainant, and it is

such a case for losses sustained by the stockhold: annually during the continuance of such Since the bill of complaint was filed in not denied that he paid interest on the

be set-off against his indebiedness to the company deposit, until a further or other agree. this case this court has decided that the same to the amount of $ 11,799.96 , as

for unpaid shares in the capital stock of the comment should be made. debt due to a stockholder in such a care, shown by the first schedule annexed to
pany :

3. SET-OFF IN LAW AND EQUITY. - The court Funds of the kind contemplated were, for losses sustained by the stock holder, of the original bill, but the respondent in

stateshow a set-off must be understood, whether in accordance with the agreement, de properties insured by the company , can. the original bill and complainant in the
the suit be at law or in equity .

posited with the complainant at the not be set off against his indebtedness to cross -bill alleges that the complainant in
OTKS GIV N FOR CAPITAL

LOSSES ON POLICIES MONEY DEPOSITED.-- That pleasure of the company, and the com the company for unpaid shares in the the original bill received and held all

theclaim for losses due from the companycan I plainant aversthathepaid interest on I capital stock of the company, for the l such sums as treasurer ofthe company,

of THE MUTUAL SECURITY INs . Co.

trict of Nlinois.
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and that the balance in his hands is a parties, which under proper circumstan- debtedness. A “ resolution of composiº other similar expressions when contain

trust fund belonging to all creditors, and ces, may be recovered in an action at tion ” having been adopted , by which ed in receipts and other instruments in

consequently, that his claim for losses law . ( Hill on Trustees, (4th Am. ed. , ) the creditorsagreed “ to accept thesum reference io antecedent and liqnidased

under the policies issued to him by the 173. ) of twenty cents on the dollar in full sat. obligations, operate to discharge ihem , or

company cannot be set off against hi- in Authorities to the same effect are nu isfaction and discharge, provided the the contrary, just as the circumstances

debiedness to the company for the bal- merous and decisive, as, for example , it said sum be paid as follows: six month in which they are used indicate inten

ance of that fund in his hands. He ad was expressly decided by the master of notes of the debtor, indorsed by , etc., as tion , and as justice demands. The re

mits that he was elected to the office of the rolls, that money paid to a banker security,” the District Court, on motion, ceipt of a promissory note in payment of

treasurer by the directors in the month becomes immediately a part of his gen . made an order to record the same. an antecedent debt when asuit is brought

of July, 1870, and that he was reappoint- eral assets, and he is mereby a debtor E. K. Roberts & Co. , a creditor, having by the creditor against his debtor, in all

el thereto during the following year, for the amount. ( Devaynes v: Noble , 1 refused to sign the resolution, filed a pe of the States of the Union where they

but he denies that he ever accepted the Merivale, 561. ) tition in review of the said order, on the profess to follow the common law, is

office, or that he ever qualified as such , Sums which are paid , says Lord Den ground that it did not provide for pay- held not to discharge the original obli
or that he held in his custody any money inan , to the credit of a customer with a ment in money. gation . This result is declared in various

whatever as treasurer of the company. banker, though usually called deposits, forms of expression. It is sometimes said

Subsequently he was examined as a wit- are, in truth, loans by the custoiner to
Emmons, J.

ness in the case, and testified that he the banker, and the party who seeks to
The only error urged upon this bill of the word payment is notto be under

to be a conditional payment , at others that

never qualified as treasurer or gavebond, recover the balance of suchaccount must review is,that theresolution of compo- stood in its technicalsense, but is intend

and never had any other or different prove that the loan was in reality in- sition provides for a payment in indors- ed only to evidence the amount to be

relations with the company in respect tended to behis and that it was received ed promissory notes,whereas the statute paid . In those Stateswhere a different

to its funds than such as existed before as such . (Simsv.Bond,2Barn. &Adol., requires it shall be inmoney: Literally ruleis established they concede it to be

he was elected. 392. ) interpreted, it is subject to the criticism peculiar. If the samereceipt is given in

What he states in respect to the al
made. It does provide expressly that circumstances where it is quite clear

leged agreement is substantially as fol in a courtof exchequer, where it was livery of certain indorsed promissory solutely an antecedent debt, as where
Exactly the same rule was laid down the payment shall be made by the de. that the parties intended to satisfy ab

lows : That he agreed, at the first meet- held thatmoney deposited with a bank

ing of the directors, to receive all mon
notes. If we cannot construe this to financial adjustments demand that a

eys paid to the company, and to allow is money lent to the banker,with a su; tion " must be rejected. We think ,with ment satisfied , a retiring partner who
er by his customer, in the ordinary way , mean a payment in money, the “ resolu- mortgage should be discharged, a judg

the company 10 per cent, interest upon peradded obligation that it is to be paid out any violation of familiar rules of in. leaves the asseits ofa firm in the hands

it, payable annually , until heshouldno when demanded by a check. ( Pott v. terpretation ,wecan read this language ofhis previousassociates, and numerous

tify ihe company to the contrary or a Clegg, 16 Mee. & Wels. , 327 ) .

different arrangement should be made as importing such payment, notwith other instances where the nature of the

between the parties, the purpose of the
Viewed in the light of these sugges- standing its apparent literal meaning to transaction shows thatactual satisfaction

directors being to have themoney at all tions, it isclear that the amount depos. the contrary. The circumstances in was intended ; in all such instances these

times available,as far as possible,and ited by the company with the complain which these words are employed, show words “ in payment of," or " in satisfac

at the same time to getinterest on it, ant, and which he siill owesto the com-that the word " payment” is not to be tion of," will beruled toimportwhat

and he says that he made the offer, not pany, or to the respondent, as assignee, understood in its literal , absolute signi- they literally mean.In theconstruction

because it was of advantage to him , but
was and is held by him as a private fication.

which we give this resolution, holding as

to encourage the company :
banker and not as treasurer of the com .

Did not peculiar circumstances con we do that it does not mean the delivery

Sufficient appears to show that the pany, andthatany losses sustained by strain us to putin accessibleform the of the promissory notes as payment and
complainant was atthat time a private the complainant,at thetimeand in the reasonsfor our ruling, weshould not, a discharge of thedebtor , we do not ap
banker in good standing and of great re manner alleged,for which the bankrupt pressed as we are with otherduties, leel probatethe extreme expressions in sev

puted wealth, and he testifies thatthe corporation wereand are liable as insur: obliged todoso. Weare informed, how - eral of the cases on this subject which

arrangement was continurd as long as ers,may be set off against that claim of ever, the legality and theeffectof these hold that there must be in express agree

the company transacted business, except
the bankrupt corporation, as described

proceedings are questioned in other tri- ment in terms to accept a note in satis. ·

thattherate ofinterest which hewasto in the pleadings in the original suit and bunals;and weassumethat thecon faction before it willoperate as suc'h. It
al ow was reduced from 10 to 8 per cent. cross -bill filed by the respondent.

struction which we give them here will is a mere matter of interpretation in

per annum. Blank checks to draw the Nothing remains to be done in this in- be adopted there. In the midst of jury each instance, controlled by the circum

money in his hands were prepared by vestigation except to recapitulate the trials, acting also for the district judge, stances in which theagreement ismade.

the officers of the company and were elements for a' decree , and to direct, in to dispose of a long list ofcertified admi 1 Smith's Lead . Cas., 7th Am . Ed ., p.

drawn on him , not as treasurer, but as a general terms, what the new decree in ralty cases, as well as those upon appeal, 613, cites a long list of casesand ded":ces

private banker, and he testified that it the case shall be in the court below . and the whole business of the bankrupt from them the general principle which

was never understood at any meeting of Enough is already remarked to show cy court, it is impossible for us to do the author supposes they sustain . After

the company that there were any funds thai the complainant is entitled to the more than simply link together what is saying that the transfer by a debtor to

of the company in his bands as treasurer, relief prayed, so far as respects the claim mere memoranda from which our oral his creditor of the note of a third person

and that the funds on hand were always of the respondent for the balance due to judgment was delivered . The few mo will discharge his obliga: ion , if such is

reported as funds in bank, and were so the bankrupt corporation for the mon ments we can spare from three sittings a shown to be the intention , and that such

described in the published reports of the eys deposited with him as a private day, will not enable us to condense these intention must appear by the express

company . banker, amou : ting to the sum of $ 39 , suggestions or avoid considerable repeti- agreement of the parties, and will not

Decided confirmations of the material 188 03, as appears in the record , and that tion. What little we have done could be implied by the mere act of transfer,

parts of these s'atements comes from sev . he should be allowed to prove the bal . by no possibility have been accomplish adds (p. 613 ) that “ merely receipting the

eral witnesses, and it appears to the en ance due to him for the said losses, to ed had we not received some very ex notes as cash , or giving a receipt in full,

tire satisfaction of the court that the ar the extent that the company is liable ceptional and very efficient aid from the or receipting the notes as being in pay

raugement, set forth in the bill of com- therefor, against the estate of the learned counsel of the bankrupt. ment of the debt, will not alone be suffi

plaint, was known to and approved by bankrupt corporation ; that the com Had the resolution come before us in cient to prove that the notes were taken ,

the stockholders as well as the directors, plainant is not entitled to the relief different circumstances, and where with not as conditional payment , but as an

and by the executive committee and prayed, so far as respects the notes re out great injury we could have caused immediate and absolute discharge.” ( 29

committee of finance and investment. ferred to, in the bill of complaint, for another to be adopted in its stead, we Pa., p. 418 ,McIntyre v. Kennedy . ) The

Deposits undoubtedly may be made with the reason that the notes were given for should have prefei red its rejection on check of a third person was delivered to

a banker under circumstances where the share. in the capital stock and consti- account of the impolicy of sanctioning plaintiff in payment of an antecedent

legal conclusion would be that the title tute a trust fund which belongs to all the doubtful terms when it is so easy to com- debt. It doesnot appear that a written

to the fund deposited remained in the creditors of the company, for which the ply with the provisions of the law . Lit. receipt was given, but the whole case

depositor, and in that case the banker complainant in the cross -bill is entitled igation is naturally created by such am proceeds on the assumption that in terms

would become the bailee of the depositor, to a decree. biguities, and has actually resulted from it was delivered in payment. Wood.

and the latter might rightfully demand Should further investigation become them in the present instance. It is with ward, J. , on a very full review of the

the identical money as his property ; necessary in order to ascertain the ex : great reluctance thatwe sustain the prac- English and American cases approbating

but where the deposit is general and act amount of therespective claims, that tice in this case, notwithstanding the the summary which we have quoted

there is no special agreement proved in- | investigation will be made by the Cir- many precedents found in the books for from the American edition of Smith's

consistent with such a theory , the title cuit Court. construing similar words as we now in- Leading Cases, lays down the general

to the money deposited, whatever it may The decree of the Circuit Court is re- terpret these. Wehave much reason to doctrine that there must be either an

be, passes to the banker and he becomes versed, and the cause remanded for such believe that had this point been argued express agreement to receive in pay

liable for the amount as a debt which can further proceedings asmay be necessary , before the District Court, the proceedings ment , or facts aliunde from which such

only be discharged by a legal payment and for decree in conformity to the opin. would have been remitted to the credi. an understanding is clearly to be im

of the amount ( Thompson v. Riggs, 5 ion of this court. tors and a new resolution required . We plied . 4 Watts, 308, McLaughlin v . Bo

Wall . , 678. Bank v. Wister, 2 Pet . , 325. ) hesitated indeed , whether, owing to the rard. A draft in this case was received

All deposits made with bankers, said
U. S. CIR . COURT, E. D. OF MICH .

practice in that court, we would listen "for the amount then due on the above

Mr. Justice Miller, may be divided into to theobjection at all. judgment," Gibson , J. , in deciding that

two classes , namely : those in wbich the OPINION DELIVERED JAN. 20, 1876. We deem it unnecessary to discuss the it was not satisfaction of the judgment,

bankbecomesbaileeof the depositor, In Re JAMES T.Horst. In bankruptoy. On peti reference to the interpretation

ofstat- satisfaction of a precedent delt imposes

doctrines, much less cite adjudications in on p. 315 , says “ a note or bill taken in

the title to the thing deposited remain of

ing with the latter ; and that other kind utes and contracts generally, where the no further duty on the creditor than to

of deposit money peculiar to banking CONSTRUCTION OF THE RESOLUTION OF decisions are so numerous in reference use reasonable diligence in ob'aining

business, in which the depositor for his to the very words employed in this re payment, or acceptance by presentingCOMPOSITION WHEN INDORSED NOTES
own convenience parts with the title of solution and the subject matter with it in season, and giving notice of its dis

his money and loans it to the banker,
MAY BE PAID FOR DIVIDENDS.

which it deals. They are but illustra- honor to the debtor from whom it was

and the latter, in the consideration of 1. A resolution of composition under the bank. tions of the familiar general rule on had, ifhe be a party to it.” 5 johnson ,

the loan of the money and the right to rupt actwhich provided that payment should be which they rest, that every instrument p .68, Tobey v.Barber. In this case the

use it for his own profit, agrees to refund notes was sustained upon the ground that such must be construed to effectuate the pre- receipt was very positive in its terms. It

the same amount or any part thereof on phraseology would be interpreted to mean a pay sumed intention of the parties. It is read , “ Received of Barber $ 163 on ac

demand . ( Marine Bank v. Fulton Bank,
ment in money within the meaning of the statuie.

so in deeds, wills, personal covenants count of within lease, and in full for the
2. There is no principle of law which constrains

2 Wall . , 256.) a court to construe the word , received in full and even judgments and statutes. In second and third quarter's rent.” It was

Such an agreement to refund may be payment," " received in full satisfaction of.”. or reference to them all , the same language held to be sufficient to explain this re.

express or implied,andif itis express othersimilarwords,when applied to thereception innumerousinstanceshas been beld to ceipt,and to show that the rent was not

it may be to refund with or without in- cedent debt, to mean absolute satisfaction ; but it bear wholly different meanings accord paid, by simply proving that it was given

terest, according to the terms of agree is in all instances a question offact and intention, ing to the circumstances in whlch it is for the note of a third person, and that

ment. Where theagreement is to pay and the need no reference towhichtheyhave employed. The bearing uponthis sub- thenote was dishonored . 9Johnson,309,interest the agreement is obligatory, but been emplo ed . ject is so full and so familiar that its cita- Johnson v . Weed, illustrates with what

the fact that the depositary agreed to pay 3. A resolution of composition under the statute tion and discussion would be quite out fullness the courts have held this ques

interest affords very strong evidence the divide effectiveang paharelethe delicorunless of place. Weshall do no morethan refer tion ofpayment to beoneof mere con

that the title to the money deposited 4. The form of the resolution in question strong to a very small portion of the very great struction, in the light of the cirenm

passed ont of the depositor by the act of ly disapproved by the court. number of English and American judg. stances in which thelanguage of receipts

making the deposit . This a proceeding under the ments which have declared that the and other contracts have been writien .

Money deposited with a banker, says bankrupt act between debtor and cred words “ payment,” " in satisfaction of , " It is conceded everywhere that where

Hill , creates a legal debt between the litor to compromise the former's in - l " in full discharge of,” and numerous goods are sold and the note of a third

Court,

was
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COUNTY BANK.

ADMINISTRATION SALE WHEN VOID - AC

COUNTING - NEGLIGENCE .

case.

CASE OF ATTEMPTED COLLECTION OF AN

ILLEGAL LEVY ,

person is cotemporaneously delivered in 513, Kearslake v. Morgan, a note was re SUPREME COURT OF ILLINOIS. commissioner of patents that diligent

exchange, the presumption of law prima ceived “ for and account of the debt.” search has been made, and that it does

facie is that it is absolute satisfaction. In Not being paid and the collateral circum
OPINION FILED JAN. 21 , 1876.

not appear that a certain patent has
this case, however, a jury baving found stances failing to show an intention to THE UNION NATIONAL BANK v. THE OCEANA been issued, is not competent evidence

that the delivery of a note in payment discharge, it was held that an action
of that fact.

of goods bought at the time was not in- could be maintained for the original con
Appeal from Cook.

tended by the parties to be absolute pay. sideration . This case iscited in 1 Mee- RIGHTS OF DRAWEE AND HOLDER OF BANK
Kittredge v. Holt, p. 620.

CHECK.

ment, the court refused to set aside the son & Welsby 154, Saide v . Rhodes, with
REPLEVIN - CONSTRUCTION OF STATUTE .

Held, that where a depositor draws his check

verdict;andsee 2 Caines, 117, Reget v. approval, and distinguished from the on his banker, who has funds to an equal or Replevin cannotbe maintained, either

Merit. In 10 Maryland , 27 , Berry v.Grif: facts before the court, where it appeared greater sum than his check, it operates to transfer atcommon law or by statute of July 1,

fin , it was held that arequestto charge by plea thatthe note was received in ab- ihea srecomen medatother payee thebanmaysaethar 1873,bya third personclaiming person

which implied as matter of law that solute satisfaction. The 12th California, a transferof the check draws with it the title to al property taken on a valid execution .

the reception of a note in payment of a 317, Griffith v. Grogan , approves thegen- the amount named in the check to each succes. Lucy v. Lucy, 9.
debt was per se an absolute satisfaction, eral principle that a promissory note of sive holder, After the check has passed to the

hands of a bona fide holder, it is not in the power
was erroneous. It might or might not be a third person is not payment unless so of the drawer to countermand the order of pay

payment in fact, according to the condi- expressly agreed, and says such is the ment.

tions in which the receipt was given . 5 English law, citing the earlier cases on Scott, C. J.-This action is upon a
1. The real estate of a deceased per

Rawle, 166, Perit v Pittsfield et al. , was a that subject. check drawnby James H. Ledlie on the son ,not insolvent, vests at once, upon

case where property was delivered “ in

payment of a debt." Although the word thesame point. 1 Wash.,C.c.,328, yorof Underhill and Gray, and bythem subject to be divested by a proper sale

Thefederal cases are equallyfullto UnionNational Bank,of Chicago ,in fa- his decease,in the heir-at-law ordevisee,

payment was used ,looking tothe nature Maze v.Miller. A receiptwas given “ in indorsed and delivered to theOceana ing debts; and the administrator cannot

of the transaction, it was held not to be full for property sold.” Upon proof that County Bank, located at Pentwater, enter to take therents andprofits.

such ., Other parts of the case illustrate payment was made by note of a third Michigan . The declaration contains a

the liberality oftheinterpretation which person which was unavailable, it was special count upon thecheck,and also has received the rents and profits, he is
2. In such case, if the administrator

courts will indulgein order to carry out held the receiptwas nobar to anaction. the common money counts. On the trial not to becharged with them in his ad

what the parties intended. Thelanguage oftheinstrumentwasquite the plaintiffrecovereda judgment for ministration account, but is liable to ac

There is a class of cases which decides as strong as that before us .

thatwhere upon dissolution of acopart- Wash .,Č. C.,271, Harris v . Donaldson ; and thedefendant bringsthecasetothis count to theheirs forthe same; nor is
he entitled to be credited for taxes as

nership the paper ofonemember is taken 10 Peters, 558, 567, Peter v. Beverly. An court on appeal .

for the debt of a firm , the same words executor gave his note for a debt due The evidence shows there was no un sessed subsequent to the decease of his

which would not import payment, in from the estate . In deciding it was no reasonabledelayin presenting the
check intestate, and paid by him ,nor for re

other circumstances are construed to do payment, Thompson, J., says that in no to defendant for payment,and notwith - pairs made byhim on the realestate.

80 in these. These judgmentswell il- caseis the givingof thenote ofathird standing it is shown thebank had funds ligence,a saleof real estate under li.
3. If, through the administrator's neg

same interpretation in all instances. clearly to be inferred from the facts of erinexcess of the amount
of the check, with his chargesfor services and expen

that no form of words will securethe unless it is expressly so agreed , oris check at the timebelonging to thedraw. cense is void because of somedefect in

When the motive is to discharge one of the transaction .” He cites ,with appro- payment was refused for the reason the

several debtors when the other
assumes bation , 11 Johnson, 513, 14 Ib ., 404, 2 drawer had previously ordered the bank ses of suchsaleuponsettlement of his

the control of the assets of the business, Gill & John, 493, Glenn v. Smith, 7 Har. not to pay it.
administration account.

language indicating discharge and satis- & Johns, 92, in which written receipts The facts proven in this case bring
4. Commissions are allowed , not as

faction will be interpreted so as to ef- declaring the paperwas received in pay- it clearly within the rule declared in perquisites,butas compensationfor ser

fectuate the presumed intention of the ment, were construed to be conditional Munu et al. v.Burch et al., 25 111., 35. vices, and theamount to beallowed will

parties. Smith's Lead . Cas., vol. 1 , 7th payment only.
The doctrine of that case has been so

vary , according to the labor, risk , respon

ed ., pp. 613, 614, refers to a number of
Glenn v. Smith is one of the leading frequentlyattirmed in other cases in this sibility, and trouble of each particular

these judgments. 6 Barbour, 244 ,Van cases, and perhaps is as fully argued as court,it isnotnecessary now todiscuss
Eps v. Dillage, cites andapproves 12 any in the books. The question was, it as a new question . The principle

Johnson, p . 409,andother cases which whether certain indorsednotesconsti- of all the cases in this court on this sub

JUDGE EDWARDS ON TAXES.

hold thatwhen the paper of onemem- tuted payment for the property in ques. jectis, that when a depositordraws his PERSONAL LIABILITY OF THE COLLECTOR IN

ber of a firm is given in payment of a tion . The receipt given was " fortwo check on his bankers whohas funds to

partnership debt, where the other mem promissory notes signed byherself and an equal or greatersum than his check,

ber retires and relies upon the discharge indorsed by Glenn & Co. in payment of it operates to transfer the sum named to To the Editor of the Illinois State Journal :

of his obligation ,it will bedeemed abso- the above account.” After a very full thepayee,whomay sue for and recover

lutepayment. It decides, nevertheless, review of theEnglish and American ad- theamount from the bank , and that a
Having given an opinion that the

even in such cases,thatwherethere are judications down to the day of the judg- transferofthecheck draws with it the Town Collector wouldbe liable in an

factsaliunde showing it was not so in- ment, it was heldthat the word"pay. title to theamountnamed in the check action of trespass ifhe enforced the col
tended by the parties, such consequen- ment” would be interpreted to mean to each successive holder. After the

lection under his warrant of illegal taxes,

jury, finding there was nopayment, was facts of the case are relied upon to sus' fide holder, it is not in the power of the ofthat opinion.

ces will not follow ,and theverdict of a conditional paymentonly. Thepeculiar check haspassed to thehandsof a bona Igivebelowthe authorities in support

not disturbed ; and see 4 Wash. C. C., tain this reading of the instrument. drawers to countermand the order of
The Supreme Court of the United

271 , Harris v . Donaldson ; 45 Mo., 150,
States, in 11 Wallace, page 112, says :

payment.

Doebling v. Loos. In an action to en
See also 10 Iredell, page 385, Gorgon v.

The case at bar is controlled by this
" If the tax was illegal,the plaintiff pro

force a lien, it was urged that the ac Price;2 Story, C. C.,467,BarqueChusan, principle, and we content ourselves by testing againstitsenforcementmight

Covent was paidby,note . Thereceipt not to be consideredasa satisfaction of simplymaking reference to our formerhave bad his action, after it was paid,

Loos $1,300 in full of allmy demands to the causeof action ,says, such is the law decisions where it is declared .TheChi. against the officer,or the city, to recover

cago Marine and Fire Ins. Co.v. Stan- back themoney, or he might have prose

date.” It being the note of the debtor, of New York , that of England, andsothe receipt, it was said , was notsuffi: far ashe (Justice Story )was informed,of ford, 28 Ills. , 168; Bickford v. FirstNa- cuted either for his damages.

In 35th Illinois. 466, the Supreme Court

cient evidence tosubmit it to the jury.and Maine excepted. Seealso2 Cliff., er et al.,:43 Ils., 497,

any state in the Union, Massachusetts tional Bank, 42 Ills., 238 ; Brown v. Leck
held :

Had the circumstances been different, C.C.,page 4. The Kimball, same case on Adhering, as we do, to the doctrine of " Ordinarily , a party of whom a tax is

interpreted .Thosebeforeusinreference in Wallace,page 44 1Cliffi,page evidence offered to prove facts establish- at law, by an action oftrespass against the

the casescited ,we are of opinion theillegally collected has an ample remedy

ence tothis resolut.on " are quite as 420, Bake ".Draper; and 14 Howard , 240, ing a defense as between the drawees officer collecting it or by an action of as

strong as those in 45 Mo.; and see 53
o.

Ill . , 309, Archibald v . Argall , which held ,
In view of the many precedents for erly rejected. The judgmentmust be af

and the drawer of the check ,wasprop- sumpsit to recover back the money."

In 40th Illinois, 389 :

on proper testimony, that was a ques construing the words of this resolution firmed. “ Though a tax was illegally levied , yet

tion of intention for the jury , notwith in conformity with the requirements of Judgment affirmed .
the collector to whom a warrant was

standing the form of the papers. The the statute, and holding that they do
Melville W. FULLER for appellant.

directed, regular on its face, and which

following very recent judgments equally import a payment in money, we feelcon. J.C. & J.J. KNICKERBOCKER for appel- he was to collect or not at his peril, was

sustain the principle of the cases we fident it is our duty to do so. Itis partof a lee. liable for the costs restraining the col

have already more particularly noticed : statutory proceeding in which any other lection ofthe tax ; it seems it would be

45 Miss., 559, Lear v . Freedlander ; 33 meaning is unlawful. If it does not
LV. NEW HAMPSHIRE REPORTS.

otherwise if he had actually attempted to

Iowa, 406, Hose v. McDaniel; 43 Ind., mean this , it is not within the statute at collect the tax . Until he en

We have received from Hon. John M. forced collection under his warrant he

368, Jewett v. Pleak ; 33 Wis., 488 , Mat all . It prohibits any other payment

teson v . Ellsworth .
but one in money. Predicaments are SHIRLEY, official reporter, the advance bas done no act injurious to the taxpay

No State hasmore fully applied the presented in which that canon of con .sheets of the LV. Volumeofhisreports, ersof thetown.”

doctrine than Michigan. It igwithmuch struction is applicable when the instru: from which we takethe followihg head

In 39th Illinois , 124 :

propriety that weadopt one of its rules ment is to be saved , if by any possible “ Though from motives of public policy

The cases are of the August a party is inhibited from raising theofinterpretation for this resolution - be interpretation itcan be. To usethe lan- notes.

ing, as it is, the language of its business guage of another judgment, “ it is our term , 1875 : estion of the validity of a law imposing

men . 1 Doug. , Mich ., 500, Gardner v.
duty to approach the line where inter

Citizens' National Bank v. Smith, p. 593.
a tax by a resort to theaction of replevin,

Gorham . A note and mortgage were re
pretation ends, and interpolation com he yet has a remedy by action of trespass,

mences."
ceived “ in payment for goods." Upon

SIGNATURE OBTAINED in which, under a proper state of plead

the trial , evidence tending to show it There is no danger to creditors, result
ng, the questions can be fully presented,

was not intended to recive them in gating from such a construction. The com and if anunconstitutional law has been

isfaction was excluded. In reversing position will not be effective to discharge
The defendant was induced to sign his enforced against him , depriving him of

the judgment for this reason the court
, the debtor unless the amount agreed name, asmaker, toa negotiable promis- his property , themost ample redress may be

by Whipple, J. , at page 510 , after laying upon is actually paid. See 13 National sory note, by false and fraudulent repre found in that action

In Blackwell on tax titles , pages 162-3 :
down the general rule in the most strin . Bank, Reg ., 129. In re Reiman v. Fried- sentations that it was a contract of an

“ If a tax is levied for an illegal purgent form , says :“ It is applicable alike lander. In re Hatton, 7 L. R.Ch.,App., entirely different character, whereby he

io a case where the note of thedebtor 723 ; Edwards r.Coombe, 7 L R , Com? would incur no pecuniary liability ; but pose it cannot besustained. It cannot

or of a third person is taken .” He Pleas,519 ; and the numerous American itappeared , further, that it was a negli- be enforced against the citizen unless it

cites 9 Johnson , 310, and 7 Term , 64, and English adjudications which hold gent act on his part to sign the note is clearly and distinctly authorized by

law . " Whenever money is raised byOwensen v.Morse. The 8th Michigan, that in all similar cases deedsof compo- without ascertaining whether it was

494, Hotchin v. Secor,also goes upon the sition, and accord and satisfaction , must what the payee represented, or some taxation, the purpose for which it was

levied ought to appear upon the face ofground that it is a mere interpretation be completely executed in order to be thing else : Held, that the defendant was

of the language used by,and the conduct operative.
precluded by his negligence from setting the proceeding, and if that purpose was

of the parties. 17 Mich ., 273, Dudgeon The order of the District Court to re
up the fraud , against a bona fide holder of illegal, there can be no uuthority to col

v. Haggart, and 23 Mich., 228 , Frazer v. cord the “ resolution " is afirmed, with
the note who had purchased it for value lect the tax ; the officer who attempts to en

before due.

Burchard, ' announce the same princi- out costs to either party as against the
force it will be liable in trespass , and the

ple. other.
purchaser can acquireno title to the proBullock v . Wallingford , p. 619.
perty seized and sold to satisfy it.' "

The English doctrine is quite as strin Julian G. DICKENSON for creditor. EVIDENCE-CERTIFICATE OF PUBLIC OFFICER. The italics are my own .

gent as the American . In the 5th Term, WM . JENNISON for bankrupt. A certificate from the United States N. W, EDWARDS.

*

PROMISSORY NOTE -

BY MEANS OF FRAUDULENT REPRESENTA .

TIONS-NEGLIGENCE.
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AT Nos. 151 AND 153 FITTE AVENUE.

TERMS:

HIC

to
der an election for mayor of the city of tion of All the Reported Cases onFire

Chicago . We have considered the case
INSURANCE - AUTHORITY OF BROKER. Insurance, in England , Ireland, Scot

with that care and deliberation its im. land and America, from the Earliest

Ler bincit .
The opinion of the Supreme Court of portance demands, but we have been Period to the Present time, chronolo

this State, by BREESE, J., holding that the unable to agree upon a decision for the gically arranged . Vol. IV. Covering

insurance broker who took the applica- in opinion on the question involved,
reason that the court is equally divided the Period 1855-1864, with Notes and

tion of appellee for insurance, was not the three members being in favor of award
References. By Edmund H. Bennett.

New York : Published by Hurd &

CHICAGO : JANUARY 29, 1876. agent of the company but of appellee. ing the writ of mandamus as prayed for Houghton . Cambridge : " Riverside

The court states the duty of theappli- in thepetition, and three being opposed Press. 1876. Sold by Callaghan &

cant for insurance to tell the truthand to it. Mr.Justice Dickey was notpresent Co., Law -book Publishers, Chicago,
when the case was argued, and , having

Published EVERY SATURDAY by the the consequence of his making false rep- been of counsel to respondents before he pp. 855. Price, $ 7.50.

CHICAGO LEGAL NEWS COMPANY , resentations. was elected a member of this court, it is
The mechanical execution of this vol

RIGHTS OF DRAWEE AND HOLDER OF A proper to say he hasnot since his return ume is excellent. We wish all the Re

taken

Bank CHECK . — The opinion of the Su- the case.
any part in the consideration of ports of American cases were as good.

It follows that no decision can It is the fourth of the series. These

TWO DOLLARS per annum,in advance preme Court of this state, by Scott,C. J. , be madeeither denying or allowing the
Single Copies, TEN CENTS . holding that where a depositor draws writ, as the constitution declares that reports are now well known by the pro

his check on his banker, who has funds court shallbe necessary to everydecision favor. In fact, so much so, that it wouldthe concurrence of four members ofthe fession and have been received with

We call attention to the following opin- toan equalor greater sum than his check, ofthe court. (Constitution 1870,art, 6, sec.

it operates to transfer the sum named to 2.) The result is the mandamus is not without them. Mr. Bennett, in his pre
be difficult to find a good law library

ions, reported at length in this issue :

the payee, who may sue for and recover allowed, and the cause will be stricken

POWER OF ONE PARTNER TO ENTER AP.

the amount from the bank, and that a from the docket. Mandamus not al- face to the present volume, says the

PEARANCE OF OTHER AFTER DISSOLUTION. lowed .
insurance cases decided during the periThe opinion of the Supreme Court ofthe transfer of the check draws with it the

od covered by this volume are so numer
title to the amount named in the check

United States, by BRADLEY, J. , holding

that after the dissolution of a partner. the check has passed to the hands of a
to each successive holder, and that after ous, it was found impossible to insert

Recent Publications .
them all in full ; and as many involved

ship, one of the partners in a suitbrought bona fideholder, it isnot in the power of REPORTS OF Cases AT LAW ANDIN CHAN- ously decided, they were deemedrelaonly points that had been often previ.

against the firm has no authority to en- thedrawerto countermand the order of CERY ARGUED AND DETERMINED IN THE

ter the appearance for the other partners tively unimportant. In such cases a
SUPREME COURT OF ILLINOIS. By Norpayment.

who do not reside in the State where the

man L.Freeman , Reporter. Volume head -note or syllabus merely of the case

suit is brought and have not been serv
CONSTITUTIONAL OATH OF OFFICE - SCHOOL

LXXVI., Containing a Portion of the has been published here. Mr. Bennett,

ed with process ; that a judgmentagainst Funds. The opinion of the Supreme Cases submitted at the January term , in these daysof pad book -making, is to be

1875. Printed for the Reporter
all the partners, founded on such an ap- Court of this State , by SHELDON , J.,hold

Springfield : 1875.
applauded for passing an unimportant

pearance , can be questioned by those not ing that Section 25 of Art.5 of the Con

The above volume contains 115 cases. instead of publishing it, as most authors

opinion by with a simple head-note,

served with process in a suit brought stitution, which provides that all civil

thereon inanother State ; that the juris- officers,except members of the General of these,63are affirmed and 52revers- would,to swellthe size of his book.

diction of a foreign court over the person Assembly, and such inferior officers as ed. In 6 cases the opinions are Per Cur

or the subject matter embraced in the may be by law exempted , shall, before IAM. In 11 cases the judges are not WRONGS AND Rights OF A TRAVELER - BY

Boat-BY STAGE-By Rail. By a Bar
judgment or decree of such court is al- they enter upon the duties of their re unanimous. In three, dissenting opin. rister- at- law , of Osgoode Hall. Toron

to : Published by R.Carswell. 1875.ways open to inquiry, and in this respec- spective offices, take and subscribe the ions are filed. The opinions delivered

the court of another State is to be re
oath of office therein prescribed , has not by WALKER, C. J. , affirm the judgments This is a little volume of about two

garded as a foreign court ; that the rec been understood by the legislative de below in 10 and reverse them in 9 cases. hundred pages, dedicated by the author

ord of such a judgment doesnot estop partment to be self-executing ; otherwise Thosedelivered by Scott, J., affirm them to his fellows of the legal fraternity,

the parties from demanding such an in all the numerous laws requiring the in 8 and reverse them in 5 cases. Those the traveling public and all others who

quiry. A distinction is made between a taking of an official oath would be super- delivered by BREESE, J., affirm them in may care to read therein. The author

foreign and domestic judgment . This is erogatory ; that in the case of an infer- 10 and reverse them in 8 cases. Those very modestly says this little work does

an unusually interesting opinion and ior officer not requiring the oath to be delivered by MCALLISTER, J., affirm them not aspire to compete with the learned

will repay a careful study. taken is the dispensing with it . The in 6 and reverse them in 9 cases . Those productions of Redfield , Chitty or Story,

BANKRUPT INSURANCE COMPANIES -SET
court states who under the school law is delivered by SHELDON, J. , affirm them in but merely to supply a want felt by many

OFF . — The opinion of the Supreme Court
the custodian of district school moneys, 8 and reverse them in 7 cases. Those to exist in this age of perpetual motion ,

and the consequences of school directors delivered by SCHOLFIELD, J. , affirm them of a plain and brief summary of the

of the United States,by CLIFFORD, J.,in failingtopayover money borrowed by in 6 and reverse them in 7 cases. Those rights and liabilitiesof carriers and pas

the case brought by Mr. Scammon

them when demanded by the township delivered by Craig, J. , affirm them in 9 sengers by land and by water ; thatan
against Mr. Kimball, as assignee of the

and reverse them in 6 cases.
bankrupt Mutual Insurance Company ,

We give attempt is made to combine instruction

to compel him to allow certain claims of
THE BOARD OF HEALTH REGULATION OF the names of the judges who tried the with entertainment, information with

cases in the courts below , and how they amusement, and to impart knowledgehis against the company , by the way of SLAUGHTER -Houses - POWER OF COMMON

set -off. The court held that the claim Council. The opinion of the Supreme were disposed of in the Supreme Court: while beguiling a few hours in a railway

for losses due from the company could Court of this state, by Craig, J. , holding Wm. H.Snyder, 2 affirmed, 1 reversed ; carriage, or on a steamboat. While it is

not be set off against the notes givenfor that theBoard of Health of the city Hiram H. Decius, 1 affirmed ; Lyman hoped that the general public will pe

Lacey , 9 affirmed , 7 reversed ; Thomas ruse with interest the text, containing
capital stock, but that the amount de- of Chicago had no power to make a

posited by the company with Mr. Scam- regulation or ordinance , that from and F. Tipton, 12 affirmed and 5 reversed ; elegant extracts from ponderous legal

mon, and which he still owes to the com
after the first day of January , 1872, no C. L. Higbee, 2 affirmed ; Cyrus Epler, 8 tomes, gems from the rich mines of le

affirmed and 1 reversed ; E. S. Williams, gal lore, and where in many cases the

pany, or to Mr. Kimball, as assignee,was distillery, slaughter -house, rendering es

and is held by him as a private banker tablishment or soap factory should be 1 reversed ; Joseph Sibley , 3 affirmed , 6 law is laid down in the very words of

reversed ; C. B. Smith , 3 affirmed , 13 re- learned judges of England, Canada and

and not as treasurer ofthe company, and erected or put into operation in any

that any losses sustained by Mr. Scam building not then used for such purpose, versed ; H.M.Vandeveer, 1 affirmed , 3 the United States. The notes, a cloud

mon , at the time and in the manner al within certain named limits in the city reversed; Charles S. Zane, 4 affirmed , 2 of authorities, the index and the list of

leged , for which the bankrupt corpora
ofChicago ; that such regulation was void reversed ; A. A. Smith , 1 reversed ; W. cases, are inserted for the special de

tion were and are liable, may be set off even if the board had power over the sub - W . Farwell , 1 affirmed , 1 reversed ; lectation of theprofesaional reader. The

against that claim of the bankrupt cor
ject they could not allow those then in A. J. Gallagher, 2 reversed ; J. C. style of this work is novel and witty ; it

poration as described in the pleadings. the business to continue and prohibit Allen, 2 reversed ;Cumberland Circuit, amuses and at the same time instructs.

others from engaging in it; that it is 1 affirmed ; 0. L. Davis , 8 affirmed and we do not know who the barrister is
BANKRUPTCY - COMPOSITION RESOLU

doubtful whether the legislature could 2 reversed ; Davis Davis, 1 affirmed ; that wrote it, but we are much pleased
TION - CONSTRUCTION - PAYMENT IN NOTES .

confer the law -making power upon a John G.Rogers, 1 affirmed ; Thomas P. with his work . He says he is very

-The opinion of the United States Cir: body not elected or chosen by thepeople Bowen, 1reversed ; Charles D. Hodges, "umble, coming of an ’umble family,”

cuit Court for the Eastern District of

such as the Board of Health ; that the 1 affirmed ; Charles Turner, 1 reversed; like the celebrated Uriah , not the Hit
Michigan , by EMMONS, J. , sustaining a

resolution of composition under the

power over the subject is in the Com- Clinton Circuit, 1 reversed ; M.C.Craw- tite , but he of the Heap tribe. This

mon Council. ford, 1 reversed ; Joseph Gallespie , 1 af- book for its size contains a heap of com
bankrupt act, which provided that pay

firmed ; St. Clair Circuit , 1 affirmed ; mon sense, sharp wit and good every day

ment should be made by the delivery of
Ford Circuit, 1 affirmed ; Geo. W. Pleas- law.

indorsed promissory notes, upon the THE CITIZENS’ AssoCIATION Case.—The ants, 1 reversed. Among the most im

ground that such phraseology would be mandamus in the case of The People portant cases in this volume are, the ADMINISTRATOR'S ACCOUNT - STOLEN MONEY.

interpreted to mean a payment in mon ex rel . Henderson et al. v.
The City Cass county seat contest case ; the Mor Stevens v. Gage, 175.

ey, within the meaning of the statute, Council of Chicago, came to a sud

gan county bond case, Hewitt v. Long, 1. In settling an administration ac

and holding that a resolution of compo- den and unexpected termination this involving the right of a mother to the count, a court of probate will act upon

sition,under the statute, will not be ef- week at Springfield. Judge Dickey, custody of her minor child as against money belonging to an estatewas stolen

fective to discharge the debtor, unless having been of counsel, took no part in the father; The City of Quincy v. Jones by burglars: rom the safe of the admin .

the dividend is actually paid to the cred. the decision. The six judges stood three et al . , stating the law of this State upon istrator, the court, upon being satisfied

itor. The opinions ofthe district judges for awarding the writ, and three against the right to lateral support of adjacent that the administrator had been guilty

construing that portion of the bankrupt it
. Chief Justice Scort, in announcing soil. Thereare two or three cases con- should be discharged as to themoneyso

law in relation to compositions, are con- the result, said :
struing what is known as the recent tem- lost, on the settlement of his account.

flicting. This opinion of the learned The petition in this case is for a man- perance law.

[ From LV. New Hampshire.]

treasurer.
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We have received from Lawrence the agent of appellee and not of appel show -case had stood and where appel. utmost importance in trials by jury that

PROUDFOOT, of the bar of this city , the lants. The factthat the agent allowed lee's work.bench had been, and under the testimony given to themshouldbe

following opinion :
him a commission , does not change the the window in which the plated ware free from all exception that it was not

character in which he acted .
was sworn by appellee to have been, be easy to remove from the minds of jurors

SUPREME COURT OF ILLINOIS. The representations made by appellee found a tea - caddy about eight inches by instructions, impressions produced by

to Ludlam , and which he communicated square in which he put all that he found. improper testimony which the court has
OPINION FILED JAN. 21 , 1876.

to the company's agent, Mr. Hoag, was There was some forks and spoons, spec- admitted against objections. The inevi.

THE LYCOMING FIRE INS. Co. v. JOHN O. RUBEN. that the stock on land was of the value tacle bows and the dial - plate and inside table tendency of such evidence is, in

Appeal from Cook .
of thirty-three hundred dollars, or there- plate of one watch ; these plates were doubtful cases, to mislead, and the ex

INSURANCE - FALSE REPRESENTATIONS abouts. found where the bench had stood, and tent of the mischief produced by it can

PROOF OF LOSS AS EVIDENCE - INSUR That this was a false representation, appellee told him afterwards belonged notwelibe calculated.

ANCE BROKER-AGENCY. appellee's own testimony, taken in con to a watch he was repairing . These were That this proof had great effect upon

1. CONTRACT OF INSURANCE = FALSE REPRESEN : nection with that of Oppenheimer, the only parts of the many watches ap- this jury is evident from the amount of
TATIONS - Thatthe contractof insurauce is one in Younggreen , Fossoldt, and Logercrantz. pellee included in his claim of loss.which the parties to it must act in the utmost

the verdict, they finding for a total loss

good faith . No false representations must be From this testimony appellee could Huntoon further testified the spoons and gainst all ihe well proved facts and

made which go to affect the risk. The insured not have brought to Evanston, from found were plated ware , the plating presumptions in the case.

must tell the whole truth There mnst be no con

cealment of any important facts, or false repre
Amboy and Kewanee, an amount of burned off. They found watch - springs There does not appear to us to be a

sentations as to amount of stock rvalue. The in stock to exceed in value six hundred and clock -springs under the shelf where shadow of justice in tnis claim ofappel

surer trusts to the representationsofthe insured, dollars, to which was added by purchases the clocks oncestood - found clock bells lee . The verdict was wrong, and should

and proceeds upon the confidence that he has from Happel & Co., from March 27 , 1872, and some clock -bands — they found the have been set aside on motion . It is
been given all ihe data necessary to enable him

properly to estimate the risk . to the day ofthe date of the policy , goods fastening oftheshow -case and the hinges, unnecessary to remark upon the tenth

2.' AMOUNT OF STOCK . - The evidence shows ap to the amount of ten hundred ninety- and a metal spectacle-case. Was there instruction asked by appellants and re

pellee had not at the date of the policy, the eight 92 100 dollars, of which some fifty all the day, and the most industriously fused. The case is with them on the

3. INSURANCE BROKER - SOT AGENTOF COMPANY. three dollars were for tools and mater- searching — found no silver forks or merits.

That the insurance broker who took the applica- ials and not claimed to have been cover- spoons-found no gold rings, and not a For the reason given , the judgment is
ti... ofappellee was not the agent of the company , ed by thepolicy . Subsequent to the date grain of gold or silver of anykind - ap- reversed and the cause remanded .

4. FALSE REPRESENTATIONS.- Thatthe false rep. of the policy , August 29, up to October 5, pellee put no onethere to rake the ruins, 0. B. Sansum , PERKINS & Cuase, for

resentations as to amountend value of properiy he purchased of the same firm stock to and Huntoon had great difficulty to get appellee.

5. PROOF OF Lviss.-T.ie court states the effect the amount of three hundred and eight bim there to indicate the place where

ofrefusing to allow the proofof loss to go to the 28-100 dollars, which two purchases ag. his property had been placed. Witness

jury.- ED . LEGAL NEWS.
gregate fourteen hundred and seventy went after him and brought him there

THROUGH the courtesy of Francis AD

BREESE, J. nine 20-100 dollars , from which deduct he was notthere during the fire and only ams, of the city law department, we have

This was assumpsit in the Circuit for tools and materials $ 33.18, leaves twice there the next morning. received the following important opin

Court of Cook county by John O. Ruben, fourteen hundred twenty-six 02-100 dol . In all these statements except thelast, ion :

plaintiff, against the Lycoming Fire In lars . Adding this to the stock brought this witness is corroborated by others,
surance Company, defendants, on a pol . from Amboy and Kewa'inee, six hun. and as to the last it is not contradicted SUPREME COURT OF ILLINOIS.

icy of insurance exeruted by the de- dred dollars, there would have been ap nor was any one interrogated on tbis OPINION FILED Jan. 1876.

fendant to the plaintiff, August 29, 1872 , parenıtly , a stock at the date of thepolicy point. No. 272. - CHARLES H. TUGMAN V. THE CITY OF

insuring plaintiff for one year, in the of two thousand and twenty six dollars. It may be, as stated by Mr. Happel,

sum of two thousand dollars, on his Appellee came to Evanston from Amboy that gold mixed with soft solder will fall Appeal from the Criininal Court of Cook Co.

stock of jewelry, watches, clocks, and via Kewanee and Chicago, about the into a black oxide and when superheated, POWER OF BOARD OFHEALTH--SLAUGHTER
materials for the same, silver plate, and first day of April, 1872. The policy was but not so with solid gold nor with solid HOUSES - POWER OF COUNCIL OVER - OR

plated ware , contained in a two-story executed August 29, and the fire burned silver. Silid gold can only be melted at DINANCE MUST BE GENERAL.

framed building, in the town of Evans- October 15 of the same year. a white heat and will still be gold-it is 1. Power OF BOARD OF HEALTH-VOID ORDIN

ton . By his own testimony his business, after indestructible by any known heat. So AscE.- That the Board of Health of the city of

The general issue was pleaded and opening at Evanston , up to the date of with solid silver. This witness states Chicago had no power to make a regulation or

submitted to a jury, who found for the the policy, a period five months, was

plaintiff, assessing his damages at two fair ; his sales amounting to as much as soft solder. If it does not come in con ing establishment, or soap factory, should be

thatgoldjewelry is solder compound of ordinance that from and after the 1st day of Jan.

thousand one hundred and eighty.one one hundred dollars a month ; deduct tact with soft solder the article will be erected or put into operation in any building not

dollars, for which the court rendered ing, then , five hundred dollars from the found as bullion. So with solid silver in the city of Chicago, bounded within ceriais

judgment, having denied defendant's aggregate of two thousand twenty-six ware. The residue after a fire will be named streets, and that such ordinauce or regu
motion for a newtrial . dollars, his stock could by no possibility found in the same condition_ “ it would lation was void .

2. ORDINANCE MUST BE GENERAL.-- That an or.

The case ispresentedto us on the evi- have exceededinvalue fifteenhundred melt into a lump.”Watch-movements, dinancewhich would make an act donebyone

dence and instructions, and we have and twenty- six dollars. On this value the destruction of which was claimed , penaland impose uo penaltyfor the sameact
given the record a careful and laborious he obtained by false representations, an the witness says, would not become oblit done under like circumstances upon another can

not be sustained , because it would be unjust and
examination . insurance on a valuation of three thous- erated by fire . unreasonable.

The theory of the defense was, fraud and dollars . This of itself vitiates the We understand it to be a fact that the 3. DISCRIMINATION . — That even if the Board of

in procuring theinsurance in the amount policy and renders it void absolutely . precious metals, gold and silver, no mat
Health had power over the subject, they could

not allow those then in the business to continue

stated in the policy , the insuree, at the Now as to proof of loss : ter into what form they may be worked, and prohibit others from engaging in it.
time of its execution, not having articles It is impossible to read the testimony if melted by a conflagration such as this , 4. POWER OF THE BO.RD. - The court questions

of that value in the building. Appel- on this branch of the case without a con will reappear as bullion.
whether the legislature can confer the law.mak .

ing power upon a body not chosen or elected by

lants contend that appellee, at thetime viction that the goods for which appellee This fact concerns this claim , as not a the people such as the Board of Health .

of taking out the policy, willfully and claimed, as for a total loss , were not in trace of either metal was found in the 5. POWER OF THE COUNCIL. - The court construes

fraudulently over valued his stock and the building at the time of the fire, or debris of this fire - not a watch move

the various stalutes relating to the subject, and

holds that the power over the subject isin the

deceived appellants, whereby they were that the laws of matter have under- ment, nothing to indicate such articles common council and not in the Board of Health .

induced to take the risk ; and, further, gone a radical change. were there to be consumed . -[ED. LEGAL NEW.. ]

that appellee did not have the goods at Appellee testified, the fire happened The truth of this case is , that appellee Craig, J. — This was a prosecution ori

the time of the fire which he claims about three o'clock in themorning. Mc- had not at the time he effected the in- ginally instituted before a police magis .

were lost, and for which the verdict al. Kay, who slept in an adjoining a part. surance , the property of the kind and trate by the city of Chicago, to recover

lows him .
ment, says about one o'clock. Appellee value stated, or if he had, these valuables from Charles H. Tugman, a penalty of

The contract of insurance is one in further testified the tea- set was in the were removed before the fire, which he ten dollars for the violation of a regula

which the parties to it must act in the window the night of the fire, also the could have removed as easily as he re- tion or ordinance adopted on the 12th

utmost good faith. No false representa cake baskets, napkin rings and butter moved near five hundred dollars worth day of December, 1871, by the Board of

tions must be made which go to affect knives— " all my plated ware was in the of watches. And the conclusion is not Health of the city of Chicago, which

the risk . The insured must tell the window ." unreasonable that he caused the fire in- reads as follows :

whole truth-there must be no conceal According to Happel and Co's invoice, tentionally after removing the valuable “ That from and after the first day of

ment of any important fact, or false rep- there was of plated ware -- and he bad goods. January , A. ). 1872, no distillery , slaugb

resentations as to amount of stock or no other - besides the above as specified, On this point the evidence is, he left ter-house, rendering establisbient or

value. The insurer trusts to the repre- cups, ice pitchers, castors, 3 dozen plated a lamp burning on the show -case, made soap-factory shall be erected or put into

sentations of the insured , and proceeds forks, 3 doz . tablespoons,6 doz teaspoons, of glass, with a metal border, sitting up- operation in any building not now used

upon the confidence that he has been one plated child -set ( in case ) , 4 dozen on a wooden counter. When he awoke for such purpose, within the territory in

given all the data necessary to enable sugar shells ;all these articles were in the and discovered the fire, there was noth the city of Chicago, bounded as follows,

him properly to estimate the risk . window for display, placed there to at- ing burning but a small space about the to wit : Fullerton avenue on the north ,

From the best examination we have tract attention, and which from their va- centre,which could have been quenched, thirty fifth street on the south , Lake

been able to give to the testimony in riety , they could not fail to do ; yet Mr. if desired , with a bucket of water. This Michigan on the east, nnd Western ave

this cause, it is very evident appellee Huntoon, a magistrate of the town , liv . he did not attempt to apply , but imme . nue on the west."

bad not, at the date of the policy, the irg near the premises, going to the fire, aiately left the building - was not seen The cause was taken by appeal from

amount ofstock and of the value report. having been aroused by the cry , testifies at the fire - made no effort to save any- the police court to the criminal court of

ed. It is said , however, in explanation, positively, when he got to the building thing, and could be got to the scene only Cook county , whiere, upon a trial , judg.

that his stock was examined and valued the fire had not reached the window and by the strong persuasion of Mr. Hun ment was rendered against appellant for

by an agent of the company, and , on his when he saw it there was none of this toon.
the sum of ten dollars.

report , the risk was taken . ware, none of these articles in the win It is not improbablethat he had pack It is conceded that appellant owned a

This supposed agent is a Mr. Ludlam , dow . This testimony is uncontradicted . • ed off all the valuables to a safe place slaughter-house within the limits desig.

who was not, at that time, nor at any It is impossible they should not have and then fired the building. And this nated by the ordinance which was erect

other time, the appointed agent of this been there, if there at the time the fire is not uncommon with those who have ed and put into operation after the 1st
company. He was a man in the habit broke out. been dishonest enough to over- insure day of January, 1872, and at the time and

of picking up, as a broker on the street , Upon the other proposition, it will be their property . It is of frequent occur. prior to the commencement oftheaction

any risk of which he might get informa- observed , that many oithe articles claim . rence, and courts and juries are bound he was engaged in slaughtering cattle

tion. It was on his application to ap- ed to bave been destroyed were of solid to expose them , and defeat the wicked therein both for packing and city con

pellee to permit him to place some in- silver and solid gold . The most careful intention. sumption .

surance for appellee that the policy was and scrutinizing examination of the de An error in the ruling of the court is It is also conceded by both parties

written . He never made any examina- bris immediately after the fire failed to complaimed of, and that is in permitting that at and prior to the commencement

tion of the stock atany time. He mere- discover a single particle of gold or sil . appellee's proof of loss to go to the jury of the suit several other slaughter-houses

ly looked into " the show case," where ver. Was it true articles of that nature that this was error is not denied ; but it were in operation in said city within the

he saw some watches, some chains, and were in the building when fired, some is insisted it was cured by the instruc- limits designated in the regulation ,

some plated forks, saw no invoices, but trace of them would certainly bave been tion of the court to the jury to disregard which were erected and in operation

took the value from representations and found, for the closest search wasmade for it .
prior to the adoption of the ordinance,

figures made by appellee, which appel- that purpose . The remains of nothing of That this did not cure the error is There being no dispute as to the facts,

lee had ready to show him on the sec any value were found . Huntoon the eid settled by Lafayette , Bloomington and the only question presented by the rec

ond visit he made to him . After this er, spent the most of the day after the Miss. R. R. Co. v. Winslow et al . , 66 Ill . , ord is, whether the regulation or ordi.

showing, Ludlam took the application to fire raking the embers, trying to find val. 219. nance adopted by the Board of Health

the agent of the company and obtained uables. There were two or three others This point was distinctly presented in is valid or void .

the policy in question. In this he was I aiding. Esq. Huntoon asked where the that case, and it was said " it was of the The first position of appellant is, that
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COUNTY V. THE PEOPLE ex rel. CLARK

ROBERTS et al.

the regulation is void because it is un business, that prouibition should ex We cannot understand how the power First : That the township treasurer

reasonable and oppressive. tend to all, regardless of the time the could at the same time exist in the two had failed to qnalify “ in this, the said

Where power is conferred upon the business may have been commenced. bodies to control by ordinance the same Hazelton did not takeand subscribe the

legislative department of a municipal A regulation of this character, to be thlng. The Common Council might oath of office required of him by law to

corporation to enact by laws and ordi . binding upon the citizen, must not only adopt one regulation and the Board of be taken and subscribed beforeentering

nances for the better government of the be general , but it should be uniform in Health another entirely different.Should upon the duties of the office of treasurer

inhabitants of the municipality, the its operation . that occur, which would the citizen be of said township.”
boily entrusted with that power in its It is also urged that it was incompe- bound to obey ? The regulation adopted Second : A denial that the board of

exercise cannot enact ordinances that tent for the legislature to confer upon by the one might be so inconsistent with trustees had made the demand for the
are unreasonable, oppressive, or such as the Board of Health legislative powers, that enacted by the other that an observ payment of the money , as alleged in the

will create a monopoly. and, for that reason, theregulation adop- ance of the one might be a violation of petition. A demurrer was sustained 10

Each member of a municipal corpora- ted by the Board is void . the other. the answer, and the defendants refusing

tion is required to share the burdens in The Board of Health derive its pow. We cannot,therefore, believe that it to answer further, judgment was entered

cident to such an organization, but at er, whatever it may be, from an act of was the design of the General Assembly on the demurrer, and a peremptory writ

the sametime all are entitled to share the legislature, approved March 9th , to confer legislative power over this sub- of mandamus awarded, from which the

and participate equally in all benefits to 1867 : An act to amend the charter of ject, both upon tbe Common Council board of directors took this appeal It is

be derived from such a government . the city of Chicago. Private Laws of and the Board of Health . Wbile per. claimed that the court erred ' in sustain

An ordinance, therefore, which would 1867 , page 754. baps the language used in sec ion iwo ing the demurrer. The statute does not

make an act done by one penal , and im The first section of chapter four of the might be regarded broad enough to cop . in terms require of school trustees, treas

pose no penalıy for the same act done act provides that the mayor of the city, fer the power upon the Board of Health, urers, or directors, the taking ofan oath

under like circumstances upon another, with six other persons, to be appointed had section twenty - four been omitted of office. It is urged thai the Constitu

could not be sanctioned or sustained be by the judges of the Superior Court, from the act, yet as the power to legis- tion of 1870 requires such oath to be tak

cause itwould be unjust and unreasona- shall constitute the Board of Health of late upon the subject, is expressly given en by township treasurers they being no

ble. Dillon on Municipal Corporations , the city .
to the Common Council by tho latter sec. where by law exempted therefrom ; and

Sec. 256 .
Section two of the same chapter is as tion, the general intent expressed in reference is made to & 25 of Art. 5 of the

In the case of the City of Chicago v follows : the former must give way to the latter . Constitution. That section provides that

Rumpit, 45 III . , 90, where the validity of " Said Board of Health may enact such Sedgwick ou Statutory and Constitution . all civil officers except members of the

an ordinance was called in question by - laws, rules and regulations as it may al Law , 360. General Assembly and such inferior of.

which provided that all slaughtering for deem advisable, in harmony with the We are, therefore, of opinion thatnoticers as may be by law exempted , shall,

city consumption should be done at the provisions and objects of this act , and all power was conferred upon the Board of before they enter on the duties of their

establishment of a particular firm , and acts the object of which is to promote Health to adopt the ordinance in ques. respective offices,take and subscribe the

prohibited under a penalty slaughtering and preserve the health , safety ,and san- tion. oath of office therein prescribed , and

at any other place, it was said : “All itary condition of the city now existing, The judgment will be reversed . further provides that no other oath, dec

by-laws shoulbe general in their opera- or that may hereafter be passed, nou in Reversed . laration or test shall be required as a

tion and should bear equally upon all the consistent with the Constitution or laws EGBERT JAMESON for the city. qualification . The oath of members of

inhabitants of the municipality. When of this State , for ther gulation of the ac TULEY , STILES & LEWIS for Tugman. the General Assembly is prescribed in

privileges are granted by an ordinance tion of said Board ,its officers and agents another section .

they should be open to the enjoyment in the discharge of its and their duties , OUR thanks are due FRANK J. CRAW.
It certainly has not been understood

ofall upon the same terms and condi- and for the regulation of the citizens or by the legislative department, that this

tions. Thatthe Common Council had public, and from timetotime may alter, FORD, of the Chicago bar, for the follow- constitutional provision is self execut

the right under the large powers confer. amend, or annul the same." ing opinion : ing, as express provisions of law have

red by the charter to so regulate the bu Under this section the ordinance in
been enaried, prescribing with particu

siness of slaughtering animals as to pro- question was adopted .
SUPREME COURT OF ILLINOIS. larity every essential step to be taken by

hibit its exercise, except in a particular The legislative powerby theConstitu; OPINION FILED at Ottawa, January 21 , each person elected or appointedtoan

portion of the city, leaving all persons tion of the State is vested in the General 1876. office ; the mode of election or appoint

free to erect slaughtering-houses and to Assembly. Ordinarily this power can

exercise the calling at the place desig- no : be delegated. The right, however,

THE SCHOOL DIRECTORS OF Dist. 13, T. 40, Cook ment, the giving of bonds, the manner,

time, etc., of taking the oath of office,

nated, cannot be controverted * * of the legislature to empowermunicipal (where such oath is required ) in order

When that body have made thenecessa corporations to make by-laws and ordin . Appeal from the Superior Court of Cook Co. to become qualified to i erform the du

ry regulations required for the health or ances for the welfare and government of CONSTITUTIONAL OATH OF OFFICE - LEGIS . ties of the office. If it were supposed

comfort of the inhabitants, all persons in the inhabitants of the corporation can LATIVE CONSTRUCTION - INFERIOR OFFI- that this constitutionul provision was

clined to pursue such an occupation not be questioned or denied . CERS– TOWNSHIP TREASURER - SCHOOL self-enforcing, all the numerouslaws, re

should have the opportunity of conform It may, however, be seriously ques FUNDS -DEMAND INMANDAMUS -SCHOOL quiring the taking of official oathswould

ing to such regulations, otherwise the or. tioned whether the legislature has the LAW CONSTRUED-DEMURRER. be supererogatory. But the section of

dinance would be unreasonable and tend power to confer the law -making power 1. OATH OF Office - CONSTITUTIONAL PROVISION the Constitution referred to, expressly

tooppression. ”
upon a body not chosen or elected by NOT SELF-ENFORCING:-Sec.25of Art. 5 ofthe Con leaves it in the discretion of the legisla

The same principle was clearly and the people, such asthe Board of Health . stitution which provides that all civil oficers, ex :
ture to exempt "inferior officers ” from

forcibly enunciated in the case ofMager Where the legislature delegates au inferior officers asmay be by law exempted,shall, taking the prescribed oath of office. The

y . Thorne, 7 Paige, 261, in the following thority toamunicipal corporation to before they enter upon the duties of their respeca township treasurer is appointed bythe
language : “ As all by - laws must be rea . enact ordinances, these ordinances are

tive offices, take and subscribe theoath of office board of trustees of schools, and falls

therein prescribed. has not been understood by

sonable, the Common Council cannot enacted by a board of aldermen or com : the legislative department to be self-executing; within the designation of " inferior offi .

make a by-law which permits a person mon council, chosen or elected directly otherwise allthe numerous laws requiring the As the legislature in prescribing

tocarry on the dangerous business and bythepeopleofthe municipality ; thus taking of an oficialpath would besupererogatory: the pre-requisites to therighttoperform

prohibits another, who has an equal the people have a direct voice in making EMPTION FROM . AS TO INFERIOR OFFICERS.-Held. his official duties, has required only ; bat

right, from pursuing the same business. the laws by which they are to be govo where by thelaw thereappears a manifestation the township treasurer shall be a resident

Neither have they the righttopermit erned,butif thelegislature possess the office intentionof the legislature that aninterior of the townshipandneither a trustee or a

the dangerous manufacture to be carried power to provide that some judicial office, there is a sufficient exemption by law " director, and be appointed by the trus

on in buildings already erected andto officer of the State may appoint in a city from taking the oath of office within the intentof tees , and give an official bond in a suffi.

prohibit these defendants, whose build a body of men styled a Board of

ing was destroyed by an incendiary, from Health , and that Board can be empow. case ofan inferior officer.

oath to be taken is the dispensing with it in the cient amount to cover all liabilities , it is

not unreasonable to infer the legislative

ra-building the same for the purpose of ered to make ordinances for the govern . 3 TOWNSHIP TREASURER:- Held , that the town intention , that he should not take an
carrying on a manufacture which is per ment of the corporation,thepeople of ship treasures falles was in the designation ofor in oath of office,asin the very many cases

mitted to others." See also Cooley's that corporation may be deprived of terms provide that he shall be sworn , he is not where the legislature have intended an

Constitutional Limitations, 200. self-government.
required to take an oath of office.

oath of office to be taken, they have so
It will be observed that the regulation .

Theywill be governed by ordinances the place for the moneys of"a school district is in directed ,prescribing the particularsin

to enforce which this suit was instituted, adopted by a body theyhad no voice in the township treasury . The township treasurer regard thereto, as to manner, time, etc.

probibits the use and operating slaugh : electing. This would be repugnant to is the only lawful depository, and custodian of Not requiring an oath of office to be tak

ter -houses which should be erected after the theory of our goverrment. paid out on the order of the directors drawn up en , is the dispensing with it by the legis

the first day of January, 1872, while Independent, however, of this ques lature in this case . Where by the law

those that were erected prior to that tion, which it is rot necessary to decide 5. MONEY BORROWED BY SCHOOL DIRECTORS.– there appears a manifestation of the in

time are left perfectly free to beoper. inthiscase, we are of opinion thatthe Held, that where the board of directors had bor

ated, as the owners thereofmay desire. act of 1867, did not confer the power up- sale of bonds of the district under 2 47 of the gen. ferior officer should not be required to

rowed and received money by the issuing and tention of the legislature, that an in

If the health or comfort of the city re on the Board of Health to adopt the or eral school law , the money thus borrowed and re . take an oath of office, there is in our

quire the prohibition of new slaughter- dinance, but on thy other hand the com
ceived must be paid over to thetownship treas.

houses within a designated part of the mon council elected by the people was

And upou refusal by the directors so to do, opinion a sufficient exemption by law

a demandmade by the treasurer upon the direc from taking the oath of office, within the

city, the same reason would surely de entrusted with the power to adopt or
tors for the same is a sufficientdemand on manda intent of ihe constitutional provision .

mand that old ones should be discon- dinances in r- lation to and upon the mus broughtby the township board tocompelthe We are of opinion the treasurer was not
tinued .

identical subjectmatter over which the Sec.620 school law authorizes such demand. required to take an oath of office .

If one of the citizens of Chicago is per- Board of Health assumed to act.
6. DEMURRER . - And where the petition for man . As to the demand for ihe payment of

mitted to engage in the business of Section twenty - four of chapter five of and the treasures and the answerof thedirectors the money, the perition expressly al

slaughtering animals in a certain locality, the act of 1867,which provided for the denied only the demand by the trustees: Held, leges that such demand was made by

an ordinance which would prevent, un creation of the Board ofHealth, declares, that the demurrer to the answer was properly the township treasurer on the 13th day of

der a penalty, another from engaging in That theCommon Council shall have sustained.- ED. Legal News.l
March, 1875. We regard this a sufficient

the same business, would not only be power and authority to regulate and con :
Opinion of the court by SHELDON , J.

demand. Section 62 of the school law

unreasonable, and, for that reason , void , trol the slaughtering of all animals in This was a petition for a mandamus on declares that " the township treasurer
but its direct tendency would be to cre . the city , or within four miles thereof, the part of the trustees of schools of T.40, shall demand, receive and safely keep

ate amonopoly, which the law will not intendedfor consumption or exposed R. 13 E.,in Cook county,to compel theap: according to law, all moneys, books andtolerate.

for sale in the city, and to enforce by pellants the schooldirectorsof district 13 papers of every description belonging to
The fact that certain persons were en additional ordinances any regulation, in the sametownship to pay over to Wil . his township . It is answered that this

gaged in thebusiness within thedistrict contract or law beretoforemade on the liam C. Hazleton, the townshiptreasurer provision applies only to moneys belong

designated in the ordinance at the time subject. of the township, the sum of $ 13,750 which ing to the township ; that the money in

of its adoption , gave them no right to If it be true that the Board of Health the board of school directors had bor: question belonged exclusively to the

monopolize the business, nor would such was empowered by section two oftheact rowed and received , by the issuing and school district. But the place for their

fact authorize the Board of Health to to adopt the ordinance in question , then sale of bonds of the district, authorized moneys is in the township treasury . The

provide that such persons might con- the legislature, by one and the sameact, by a vote of the people, under $ 47 of the township treasurer is by statute the only

tinne the avocation while others should conferred upon two independentbodies, generalschool laws. Jawful depository and custodian of all

be deprived a like privilege who should each havingthe sameterritorialjurisdic . The answer ofthe school directors, ad district school funds, and they are only

engage in the business at a later period . tion , authority by ordinance to regulate mits the borrowing and receiving by to be paid out upon the order of the

If the Board of Health had any power and control the same thing. them of the money, as alleged in the ve school directors, drawn upon the town.

to adopt an ordinance on the subject, To impute an intention of tnis charac- tition, but denies the rightof the relators ship treasurer.

the ordinance, to be valid, should not ter to the legislature is so unreasonable to require the same to be paid to the The petition alleges that the board of

discriminate in favor of anycitizen . If and inconsistent that we cannot sauc- township treasurer, setting up as a de trustees of schools and the township

it prohibited one from carrying on the tion it. fense to the proceeding : treasurer respectively, at different times

cers.

on him.

urer.
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United States.

made separate demands for the payment and Waite. Appeal from the Circuit Courtofthe ANECDOTES OF THE BENCH AND be not, then the justice will have spent
BAR.

over to the township treasurer of the United States for the district ofIowa. Waite, C.J.,

announced the decision ,affirming the decree ofthe his time for naught, for no action will

money. Theanswer only denies the de- Circuit Courtwith costs and interest. [ From the Legal Adviser.]

mand by the board of trustees.
No. 693. Daniel Hand v . Thomas C. Dunn,

lie against the State for costs . — Legal Ad
JUDGE WALKER'S ADVICE TO A CLIENT.

We regard the answer as insufficient, cision ,postponing themotion to dismiss the cause,
comptroller, etc. Waite, C.J., announced the de viser .

A good story is told of Judge Walker,
and are ofopinion , the demurrer thereto until it is reached upon themerits.

was rightly sustained .
No. 211. Frederick Robert et al. v."The Propel- of the Supreme Court of this State , which

CALLAGHAN & Co.'s ADVERTISEMENT OF
ler Galatea, etc. Waite ., C. J. , announced thede

The judgment will be affirmed . well illustrates the exalted sense of New Law Books . - We call attention tocision , denying the motion for (a commission to

Judgment affirmed . take further testimony. honor that has always marked the pri- the double column advertisement of

David S. PRIDE for appellants.
No. 862. TheAmerican Emigrant Company v .

Adams County. Waite, C. J., announced thedo- vate and public life ofthis distinguished Callaghan and Co. , of new law books, on
FRANK J. CRAWFORD for appellees. cision , granting the motion to reinstate this cause

judge. On one occasion, in the early the last page of this issue. The list emon payment of costs .

No. 851. Eliza W.Warfield v . John and Charles days of his practice, a person against braces two important works—The Law

UNITED STATES SUPREME COURT
Chaffe . The motion to dismiss this cause was sub

mitted on printed arguments by T.J. Durrantand whomajudgment had beenpreviously ofTaxation, by Judge Cooley, and High

PROCEEDINGS OF. No. 869.Samuel B. Lower, supervisor,et al. v. rendered, and who was desirous of fraud

on Receivers. The success of this house,

Friday, Jan. 21 , 1876. The United States ex rel.George o. Marcy: This ulently incumbering or otherwise cover since the fire, is wonderful, not only in

Onmotion of w .w . Warren , William W.Crapo, Lyle Dickey,of Chicago, of counsel for the plain: ing up his property insuch away as to the number of its publications, but their

ofNew Bedford ; S. A. B. Abbott, of Boston ; and tiffs in error,and by George of ide of Chicago for avoid its payment, called at Mr. Walk- quality . There is to -day but one larger

Alonzo B. Windworth , of Dedham. Mass., were

admitted
No. 831. Alexander T. Stewart et al. X; Meyer er's office, and , stating his business, law -book publishing house in the United

On motion of F. Hereford , T. B. Swann , of Sonneborn . The motion to reinstate this cause

Charleston, and A. C. Snyder, of Lewisburg, was argued by C.F.Peck in support ofthe same, asked whether there was any means of
States.West Virginia, were admitted ,

On motion of M. Blaine, T. K. Shinker , of st. No. 646. ( Assigned ,,Henry M. Rector v. The preventing a levy or sale of his property

Louis, Missouri, were admitted . United States.
to satisfy the judgment. Mr. Walker,

BANKRUPTCY BLANKS. — The CHICAGO

On motion of E. C. Ingersoll, H. B. Hopkins , of No. 692. (Assigned.) Sarah Hale, widow, et al .

Peoria, Illinois, wasadmitted. v. The United States.
discovering the man's real design to be a LEGAL News bankruptcy blanks are pre

On motion of R. T. Merrick, Joseph A. Rice , of

Washington, D. C., was admitted. Noche BonitedStates. William H. Gainesandwife, fraudulent proceeding to defeat a just de-pared with reference to therecent stat
No. 557. W. S. Gilman et al. v , The Illinois and No. 893. (Assigned.)John H. Russell v. The Unit- mand, promptly replied that nothing was utes and decisions. They are the most

Mississippi Telegraph Company etal. No. 558.H. ed States.
Coy Kendall, garnishee, v. TheIllinois and Mis Theargument of this cause was continued by more easy : “ What will I have to do ? " complete series in the United States.

sissippi Telegraph Company. These causes were Albert Pike for appellant in No. 646.

fubmitted on printed arguments by George G. Adjourned until Tuesday at 12 o'clock . asked the client . " Pay the judgment,"
CREDITOR'S BILLS.—The LEGAL NEWS

Wright and Wiliinm M. Evarts for appellants and

plaintiffs, and by J. Scott Richman and J. D. Ca. Tuesday, Jan. 25 . replied Mr. Walker, " and no one will

ton for appelleesand defendants. On motion of Asa Iglehart, William F. Parrett, dare to touch your property.” It is need- bill. It is printed on half a sheet of cap

COMPANY have a very complete creditors

No. 645. The United States v . John M. Ashfield .

This cause was submitted on printed arguments On motion of". B. Sanborn, Jefferson P. Kidder, less to add that thedisgusted clientwent and really contains more than those

by Assist. Atty. Gen. Smith for appellants, and J. of Vermillion , Dakota, was admitted .

M. Carlisle and J. D. McPherson for appellees, un elsewhere for legal assistance in accomOn motion of A. E, Stevenson , William Hart
printed on ten or twelve pages.der the twentieth rule. zell, of Chester, Illinois, was admitted . plishing his fraudulent purposes.

No. 704. The United States v . The Corliss Steam No. 646. ( Assigned .) Henry M. Rector v. The

Engine Company . This cause was submitted on United States. No. 692. (Assigned.) Sarah Hale, JUSTICE DE WOLF ON LAWYERS.
STEREOTYPING .–We are prepared to

printed arguments by Solr.Gen. Phillips for ap . widow, etc., etal. v . TheUnitedStates. No. 772. Justice DeWolf, of Chicago, who has stereotype books, newspapers and job

pellants,and JosephCasey for appellees, under (Assigned.) William H.Gaines and wife, et al. v.
the twentieth rule .

The United States. No. 893. (Assigned.) John H. filled the judicial chair for over twenty work for publishers , authors, printers and

No. 710. The Town of Elmwood v. George 0.

Marcy. This cause was submitted on printed argu these causes was continued by Albert Pike for the years, although he wears a very solemn others without the least delay, and cheap

mentsby H.B.Hopkins for plaintiff,and Isaac appellant in No.646, and by Atty .Gen. Pierrepont face, loves a quiet joke now and then .

G. Wilson and Sandford B. Perry for defendant, for the United States , and concluded by F. P. er than any other stereotype foundry in

under the twentieth rule . Stanton for appellant in No. 692. A jury was being empanelled before him America.
No. 859. H. G. Angle v. Northwestern Mutual Adjourned until Wednesday at 12 o'clock .

Life Insurance Company. This cause was sub once, and a well -known lawyer hap
mitted on printed arguments by George G. Wright Wednesday, Jan. 26. The

pened to be summoned upon it.for appellant, and by c. C. Nourse for appellee,

FINE NOTE AND LETTER PAPER.-We

under the twentieth rule .
on motion ofPuas. Black and Boone Cassna, of attorney for one of the parties perceiv- have a fine stock of Pirie's celebratedNo. 646. (Assigned .) Henry M. Proctor v . The Bedford , Pennsylvania , was admitted .

No. 692. (Assigned .) Sarah Hale , No. 376. Humphrey Pierce and wifev .Lorenzo ing him in the jury -box, said : Your papers which we are using for letter and

Widow , etc., et al. v. The United States. No. 772. D.Van Pelt. On motion ofGeorgeH. Paschal, on

(Assigned .) William H. Gaines and wife , et al . v. behalf of counsel , dismissed with costs .
Honor, I object to this man ; he is a note heads. We will furnish 1,000 letter

The United States. To. 892. (Assigned .) John H. No, 487. Edward Matthews V. John Burnside.Russell v . The United States. The argument of on motion of George W. Paschal, in behalf of lawyer. ” The justice looked gravely heads printed on Pirie's paper for

these causes was continued by Atty. Gen. Pierre- counsel, dismissed with costs. over his spectacles, and in a sepulchral 500 for $5.50 ; 1,000 note heads for $ 5.50,

pont for the United States, and by E.W. Munford No. 104. Myra ClarkeGaines v . Joseph Fuentes
for appellants in No. 772, and by Albert Pike for et al. The argumentofthis causewascommenced tone, remarked : “ Your objection is 500 for $ 3.75 ; 1,000 letter heads printed

appellant in No. 646 . by Geo. W. Paschal for plaiutiff, and continued by

Adjourned until Monday at 12 o'clock .

Jas. McConnell and T. J. Durant for defendant, not well taken , for the gentleman don't on American paper for $ 6.50, 500 for

and by J. S. Black for plaintiff. know enough law to disqualify him ." $3.50 . In ordering by express or mail the

Monday, Jan. 24 . Adjourned until Thursday at 12 o'clock .
money should in all cases accompany the

On motion of George H. Williams, William

James, of Syracuse, N. Y. , was admitted . JUSTICES' FEES IN CRIMINAL
order. Send for a sample of the paper.

On motion ofAtty. Gen. Pierrepont, Augustus S. We are indebted to R. A. D.WILBANKS,
CASES.

Gaylord , of Saginaw , Mich ., was admitted.

No. 51. The Mississippiand Missouri Railroad clerk of the court, for the following list At the last term of the Criminal Court
TO ATTORNEYS.v. Charles T. Cromwell.

Appeal from the Circuit of opinions :
Court of the United States for the district of Iowa. of Cook county, one of the Chicago jus

Bradley, J. , delivered the opinion , reversing the
SUPREME COURT OF ILLINOIS. tices was indicted and tried for receiv

decreeof the Circuit Court with costs, and remand .

ing the cause with directions to dismiss the bill.

No. 67. Caleb Ives and George B. Green v. Milton
LIST No. 2. ing fees from the prosecuting witness in The Trust Department of the Illinois

R. Hamilton , administrator, etc. In error to the
CLERK's Office SUPREME Court, Mr. a criminal cose, the indictment charg- Trust and Savings Bank was organized toCircuit Court of the United States for the eastern

district of Michigan. Bradley. S. delivered the Vernon, Ill.,Jan.21, 1876.— The follow- ing that he had received a fee when no supply a want of long standing in the
opinion , affirming the judgment of the Circuit ing opinions of June term , 1875, were fee was allowed by law. West. A responsible Corporation which ,Court with costs and interest.

No. 74. Ann Kittredge, widow , etc. v . Olivia C.
this day filed :

A jury was waived and the case sub- unlike individuals, does not die , but has
Race and her husband. In error to the Circuit 40. Varnell v. Seimer. Rev.

Court of the United States for the district of Louis
78. Krug v. Ward. Aff’d.

mitted to the court. Judge Jameson, perpetuity ; which will receive on de

iana. Bradley, J., delivered the opinion, affirming
88. Winkleman v. Chouteau . R & R. then presiding, said that while he fully posit moneys of Estates, or in litigationthe judgmentof the Circuit Court with costs.

No. 73. John S. Wells et al , v . Horace B. Claflin et 117. Patrick v . Patrick. Aff'd . exonerated the defendant from any awaiting settlement, orwhich,from any rea

al . In error to the Circuit Court of the United States 127. Berns v. Atkins. Aff'd .

for the northern district of Nlinois. Davis , J. , criminal intent, he was of the opinion son , cannot be invested or loaned on fixed

delivered the opinion , affirming the judgment of
135. Wheeler v . Frankenthal . Aff'd .

that he had violated the statute under time, and receive and execute trusts,and in
the Circuit Court with costs and interest .

142. Nichols v. Bradsby. R & R.

No. 61. The Western Union Telegraph Com 166. Yost, Bigelow & Co. v. Beckman. which he was indicted . The Constitu- vest money for estates, individuals and
pany v. The Western and Atlantic Railroad Com .

pany . Appeal of the Circuit Court of the United
R & R. tion of the State provided that “ every corporations.

States for the northern districtofGeorgia . Miller, 170. Keller v. Brickey . R & R.
person ought to obtain by law , right and All deposits in trust department ofJ., delivered the opinion, reversing the decree of 175. Board Trustees v. Meisenheimer .

the Circuit Court with costs, and remanding the

cause for further proceedings in conformity with
justice, freely and without being obliged the Illinois Trust and Savings Bank draw 4R & R.

theopinionofthis court. Dissenting. Field , J. 182. Cobb v. Lavalle. R & R. to purchase it," and it would be a viola- per cent. interest,and are payable on five

No. 126. John Forsythe v. Mark Kimball, as 186. Paul v. Berry. R & R.
tion of that provision if magistrates were days notice. Negotiable certificates aresignees, etc. Appeal from the Circuit Courtof the

United States for the northern district of Illinois . R. A. D. WILBANKS, allowed to demand pay for issuing crim- issued when desired. Deposits in Sav .

Swayne, J., delivered the opinion , affirming the Clerk Supreme Court.
decree of the Circuit Courtwith costs. inal process to persons seeking to ap- ings Department draw 6 per cent. interest
No. 123. Charles Stott et al . y . William Ruther

prehend offenders against the law . An upon the usual regulations.
ford. In error to the Supreme Court of the dis AN ADDITION TO THE Chicago Bar.- opinion of Attorney GeneralEdsall on

trict of Columbia . Swayne, J., delivered the opin. The bank is located at 122 & 124 Clark
ion , reversing the judgmentoftheSupreme Court HENRY STRONG , formerly of Iowa, has the same subject, which was read in the Street; has a paid -up cash capital of

tions to enter a judgment upon the verdict infa- opened a law office in this city , with case, and which was furnished at the re- $500,000, and surplus of $ 25,000.

No. 138."FA,1Stis ex Co.v .H. B. Cullum , Leonard Swett and John J. Herrick. quest of theState's attorney, fully har
receiver, etc. În error to the Circuit Court of Mr. Strong is a gentlemen of culture, of monized with the views of Judge Jame

the United States for the district of Kansas. DIRECTORS :

Swayne, J., delivered the opinion of the court extended 'and varied experience. His

affirming the judgment of the Circuit Court with attainments will secure for him a cordial W. F. COOLBAUGH, JNO. B. DRAKE,
costs.

If these opinions are correct , and there ANSON STAGER, L. B. SIDWAY,
No. 64. Thomas Pitts, executor, etc. v. The welcome from the bar of this city. His can be little reason to doubt it , in all C. M.LINDGREN, Dr. N. S. Davis,

the Steamer Dove , etc. Appeal from the Circuit card will be found on the last page of
cases where the f : es cannot be collected JNo. MCCAFFERY,

Court of the United States for the eastern district R. T. CRANE,
this issue .

of Michigan. Clifford , J. , delivered the opinion , of the party convicted or the prosecu- | Wm. H. MITCHELL, Isaac WAIXEL,
affirming the decree of the Circuit Court with
costs and interest. tion fails, justices are dependant entire GEO. STURGES, THEO . SCHINTZ,

No. 892. James and Squire Williams v . The LITTLE AND BROWN'S ADVERTISEMENTOF ly for their compensation upon the JOHN CRERAR,

United States. Appeal from the District Court of H. G. POWERS,

the United States for the district of California. New Law Books.—The double column County Board, which the statute pro 0. W. POTTER.
Clifford, J., delivered the opinion , affirming the
decree of the District Court. advertisement of new law books by Lit- vides, may, in its discretion , direct

No. 611. U. A. Zellar,widow, etc. v. E.'A. Switzer. tle Brown & Company will be found on that the cost of the prosecution, or so
In error to the Supreme court of the State of Louis OFFICERS :

jana . Waite , C.J., delivered the opinion , dismiss the first page of this issue . This is the much thereof as shall seem just and
L. B. SIDWAY, JNO. B. DRAKE,

No. 658. Robert R.Bolling v. Gustavus Lersner. largest law book publishing house in the equitable shall be paid out of the county Prest. 2nd V. Prest.
In error to the SupremeCourt of Appeals of the United States, and we believe in the treasury.”
State of Virginia . Waite, C. J. , delivered the

opinion, dismissing the writ of error for want of world. Chicago and Boston have the If this " diecretion ” be soundly exer H. G. POWERS, Jas. S. GIBBS,

No. 798. William and Emily Hill v. Brackett two largest. cised no injustice will be done , but if it
V. Prest (9-34) Cashier.

son .
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It was only by the most liberal con . 2. What CONSTITUTES. – To constitute such a

bogea
, the meaning of the language employed , and they must have believed struction that counties, cities and towns usage, there must have been such long and gen:

that it would be understood in its ordi- were held to be embraced in this provi. themselves constrained to findthat it entered in .

nary sense ;and they must have sup- sion , and it was mainly in deference to to the mindsof the partiesand formeda part of
SATURDAY, FEBRUARY 5, 1876 . the contract.

posed it would receive a reasonable in the other departments of government in 3. RULE OF THE BOARD OF TRADE . - A rule of

terpretationand a practicableapplication followingthe construction they had giv- the Board of Trade of Chicago,providing that on

in the administration of government. en this clause, and from the fact that default of either party to a contract to makead

The Courts. When, therefore, they used the language these bodies were entrusted with mak ditional depo.it of security or margin within the

for corporatepurposes," they supposed ing and repairing roads and bridges, may give notice to consider thecontract filled at

that if any question arose in the con . that it was held to be a corporate pur: notice , is contrary to the law of theland and

OURthanks are due Albert N. SPRAGUE, struction of this clause that the legisla- pose. But in doing so, construction was void .

tive, executive,or judicial department of pushed to the utmost verge, and to hold 4. OPTION CONTRACTS .-A party demanding per
of the Sparta bar, for the following opin the State, which wasrequired to apply thatschool townships and school dis- formance of contractmust himselfbeready:
ion :

its principles, would look and see what tricts were embracedwould betomake able and willing to perform the contracton his

SUPREME COURT OF ILLINOIS. was the object of the creation of the an immense advance on the construc- ance before he can put the other in default and

body, and limit it to that purpose. They tion theregiven. Nor does it follow that recover for a breach ; and a rule of the Board of

OPINION FILED Oct. 14, 1875. didnot ,ontheone hand, expect that because the courts have given the most is contrary to the law of the land and void.

THE PEOPLE e rel. The CAIRO & ST. LOUIS R. there would be an effort to push the liberal construction and sustained doubt

R. Co , v. JAMES B. ANDERSON et al . , construction to the extent that it would ful powers, that they will advance far Opinion of the Court by WALKER, J.

trustees of schools, etc.
embrace all purposes which might be ther and embrace and sustain unauthor It appears that appellees, as partners

TOWNSHIP FOR SCHOƏL PURPOSES - SUB- brought in the corporate power ; nor ized powers. It is not a justifiable rule in the firm of Culbertson, Biair & Co.,

SCRIPTION FOR RAILROAD STOCK - COR . yet, on the other hand, to so contract of interpretation, that because a very broughtsuit against appellants, also part
PORATE POWERS .

and narrow the construction as to ex- / liberal construction has been given that ners under the firm name of J. B.Lyon

1. SUBSCRIPTION FOR STOCK. - That a township clude purposes that are embraced in the courts must give one more liberal. & Co., to recover damages for an alleged

organized for school purposes by the general their charters, but which may not be A point must be reached where there failure to fulfil certain contracts for the

ization cannot, under the Constitution of 1818, be strictly germane to corporations of that must be a limit of power under this purchase of wheat.

empowered to incur a debt for the purpose of sub - character, but that it would be held to clause. The contracts were similar, except asscribing for the stock of a railroad company.

2 CORPORATE purpose. That the contracting whenthe body is created forspecified ated for governmental purposes may be signedbydifferentpersons,and this is

authorize the exercise of the power If, because a municipal corporation cre- to amount, etc., and the others were

to pay the samewith its accruing interest , cannot purposes, although of a mixed character invested with such powers, it does not one of them : “ Chicago, Aug. 14, 1872.

be held a corporate purpose within the meaning -as if these school townships had been follow thatsome other body having some wehavethis day bought of Culbertsou,

3. A DISTINCTION. - Thata distinction has been empowered, in addition to the duties of the attributes of a municipal corpora- Blair & Co., ten thousand bnshels of No.

made between townships in counties under town: imposeduponthem ,tolocate,open, and tion may be. It maybe,andprobably 2 spring wheat in store, at one dollar
ship organization ,and those in countiesnot under maintain roads in the limits oftheir ter- is true that to be constitutional such a fifty -seven and one-half cents per bush
township organization . - ED, LEGAL NEWS..

Opinion by WALKER, J.
ritory ; then they could have been empower could not be conferred upon any el , to be delivered at seller's option dur

powered to levya tax for the mainten- but municipal corporations. ing August, 1872." This contract is

The question is distinctly presented ance of roads, as that would have been a It is said that municipal townships subject in all respects to the rules and

by these records — whether township, corporate purpose.
were not in existence when the consti- regulations of the Board of Trade of the

organized for school purposes, by the But school townships are not invested tution of 1848 was adopted , and that city of Chicago.

general school law, can , under the Con- with such power over roads, andhence school townships were. This is true, but J. B. Lyon & Co.” “ C.”

stitution of 1848, be empoweredto incur they cannot be invested with authority that instrument provided for their organ

a debt for the purpose of subscribing for toassess and collect aroad tax,nor can ization. And knowing thatwhenorgan the Board of Tradeare supposed to gov
Sections one and two of Rule nine of

the stock of a railroad company ; whe- it be until one of the purposes of its ex . ized they would be municipal, they were

ther contracting such a debt,andthe istence shall be to repair theroadsin the as fully embraced inthisprovisionof ern this case, and they are these:
levy and collection of taxes to pay the township. To give any other construc- that article as were counties, cities,towns “ Section 1. On all time contracts,

same, withitsaccruing interest, canbe tion would be to abrogate and wholly and villages. In fact, it fully embraces made between membersof the associa
held a corporate purpose, within the disregard this provision. Tosay that all such corporations created for public tion , deposits for security and margin
meaning of that instrument.

because the General Assembly confers purposes,that were then in existence or maybedemanded by either or both par:

It is urged by appellees that Art. IX ., the power to levy a tax for any purpose, thatshouldbe thereafter created . Ifa ties, said margin notto exceed ten (10)

Sec. 5,of thatConstitution prohibits the that the law of the organization of such new county, city ortown were created , per cent., on ihe value ofthe property

GeneralAssembly from conferring that body is therebychanged,andthe tax is it would fall as fully within theprovis- bought or sold onthe day it is demand

power on such a body ; that the creation for a corporate purpose,would be to ren- ion as onealreadybrought into existence . ed. All such deposits to be made with

of such a debt , and the levy of such a der the restriction nugatory. We fail to Nor does the argument, that simply the treasurer of the association , unless

tax, is not for a corporate purpose. That comprehend the force of such reasoning, because the construction of a road would otherwise agreed upon by the parties.

section provides that “ the corporate au, andwemust give some effect to this con- promote the interest and advance the Said deposits and margins may be de.

thorities of counties, townships, school stitutionalprovision. Although that con prosperity ofthe township render ita manded onandaftertheday of contract,

districts, cities, towns,and villages, may stitutionhas cea-ed to be a rule forthe corporate purpose . It may show, that and from time to time as may be neces

beinvested with power to assess and guidance of the departments of govern- the people of the township had been un sary to fully protect theparty calling for

collect taxes for corporate purposes . ” ments, still all laws adoptedwhilst in fortunate in the county nothaving the same. When margins are demand.

This clause was manifestly intended to force and all rights acquired under it, adopted township organization, and the ed, the party called upon shall be enti:

limit the legislative power in conferring must betried by and enforced asthough township thus becomea corporation ca- tled to deductfrom the margin called

authority on corporate bodies to assess it was in full vigor. pable of aiding in the construction ofthe any difference there may be in his favor

and collect taxes. Without anyprovision Had theconstruction contended for road . But it doesnot follow , that be between themarket price and the con

in the Constitution on the subject, the by appellant been what was intended, cause they were not in a position to avail tract price of the property boughtor

Generai Assemblyhave the power to why not have simply said that these of the constitutional provision,thatit sold. Any deposit made to equalizethe

imposetaxes as they may choose. They bodies might be invested with power to shall be wholly disregarded ,and held for contract prire with the market price

could impose a tax on one species of “ assess and collect taxes" ? Or why in- naught. shall be considered as a deposit for secu
property and exempt another. They sert any provision on the subject , and On a careful review of the former de- rity, and not margin .

could fix the mode of ascertaining the let the power of the General Assembly cisions of this court, and the reasons " Sec. 2. Should the party called upon

manner of its imposition as they might remain unrestricted ? That strikes us as whichled to them , in the light of the as herein provided for, fail to respond

choose, if the power was notlimited and themore natural and reasonable course argument of counsel for appellants, we within the next banking hour, it shall

the modeprescribed in the fundamental that would have been pursued. Tested do not seeeven the slightest groundsfor thereafter be optional with the party

law : This was,then,most clearly, a lim- bytheserules the subscription by a overruling or modifying the principles of making such call, by giving notice to the
itation of legislative power.

schooltownship or school district for the those decisions; but,on the contrary,we delinquent to consider the contract fill.

Had this restriction not been imposed, stock in a railroad company,orthe levy are fully satisfied with them as announced at the market value at the timeof

the General Assembly could have em- of a tax to raise the money for the same , ing the settled law of this court. giving such notice ; and all differences

powered any ofthese quasi corporations cannot be held to be a corporate purpose. The judgment of the court below is af- between said market value and the con

or municipalities to levy and collect Such a tax in no wise aids or promotes firmed. tract price shall be settled the same at

taxes for any purpose, whether germane education, for which such bodies are cre Judgment affirmed . though the time of said contract had

to the object of its organization, or for ated. And this is the construction given fully expired.

other purposes. Theycould have au to this clause in the cases of Trustees of BREESE, J. - I have never doubted the Provided, however, that when the

thorized a school district to levy and Schools,etc. v. Toledo,W.& W.R. R. Co., authority of the legislature to confer up. call is madeduring the generalmeeting

collect a tax to build a court-bouse or 63 III., 299; People ex rel. v . Dupuyh on school townships the power to take of theBoard, between 11 A. M. , and 1

jail,bridge or other county object , or a (Jan. T., 1874 ), when the same question stock in a railroad projected through the P.M,, the deposit shall be made before

school township or district to erect a was before the court as is presented by school township. * Such a work may 2 o'clock of the same day.”

poor -house and maintain the paupers of this record . greatly enhance the value of the school Under these contracts deposits andmar

the county: It is , however, urged that townships lands belonging to the township, and the gins were put up by both parties from

These school townships were created in counties under township organization dividends on the stock may relieve the time to time. On August the 19th, 1872,

and are continued for school purposes have been held capable of subscribing to people from the payment of taxes to sup- the market for No. 2 spring wheat open

alone, and not for munisipal purposes. the stock of a railroad company and levy . port schools therein . ed at from $1.55 to $1.57 and declined

They are only intended to establish ing a tax for the payment of the same, W. S. SEARLs for appellants.
during the day, closing after exchange

schools, and loan and manage the school and that the same should be applied to a SPRAGUE & MiChan for appellees . hours, at from $ 1.44 to as low as $ 1.38.

fund of the township , and pay the teach- school township. All of the congres
On the 20th , the market opened at 9

ers of schools taught in their jurisdic. sional townships in the State are created

tion . This is the purpose of their organ. quasi school corporations and are vested CRAWFORD , of the law firm of Crawford and1 o'clock it reached $ 1.10 or $ 1.11
We are under obligations to John N, o'clock A.M., at from $1.27 to $ 1.34, and

fell rapidly until some time between 11

ization . They were not created to exer with limited powers to establish schools

cise any ofthe functions ofgovernment, and perform a few functions pertaining & Renick, of this city , for the following Iper bushel. It was claimed that appel
and hence are not municipal in their to that object. On the other hand town- opinion :

ees, on the morning of the 20th , became

nature or purpose ; nor are they provid- ships created under the township organ

ed with the officers or the power to ex- ization law are invested with numerous
SUPREME COURT OF ILLINOIS. entitled to further deposits, and there.

upon by written notices sent to the offi
ercise the functions of government. and important governmental functions. OPINION FILED JAN . 21 , 1876.

ces of the buyers, demand was made of

Cities,towns,and villages are endowed They are authorixed to locate, open and No. 63—John B. Lyox et al. 4. Charles M. Cul Lyon &Co.of further margins, butthey
with such powers, and are created and maintain roads, to construct and repair

failed to respond to these calls within
maintained for their exercise . Their bridges, to pass by- laws regulating fences, Appeal from Cook .

the next banking hour ; that on such

very object is to aid in the government and the conditions under which stock CHICAGO BOARDOF TRADE - USAGE -WHAT failure Culbertson, Blair & Co , without

of the people ; and such is true, in a more may run at large. Thus it is seen , these CONSTITUTES -RULE OF THE BOARD OF tendering any wheat, elected under the

limited sense, of counties . But none of bodies are municipal in their character. TRADE-OPTION CONTRACTS .
rule to consider the contracts filled , and

these functionsare conferred upon school and school townships have no such pow . 4. USAGE.--Evidence of a usage among members charged up to Lyon & Co. the difference
townships or districts ; but their crea But the purpose of their creationis of theBoareprinterade isnot de ondedwhere the between the price at which they had

tion is purely to aid in the great scheme entirely different. It is urged that a lib- brokerat the time of a transaction , the broker agreed to purchase , and $1.11 ), and noti

of accomplishing universal education. eral construction should be given this alone is accepteriand considered theresponsible fiedthem of such election .
The body ofmenwho framed the Con- clause, andby doing so schooltownships the parties, and to ascertain the nature andextent

This suit was brought to recover the

stitution must be supposed to have may be embraced in its provisions. differences, and the jury found a ver.

BERTSON et al.

er.

of their contracts.
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opinion that the court erred in rejecting ganization ? It was created to promote
l 'change." The vast number of producers held in this case that a contract giving

dict for the amount claimed . The case rule in regard to contracts so as to dis- whole thing is but a gambling transac The judgment of the court below is

is brought to this court by appeal , and pense with a tender, or at ast a readi- tion ; and such transactions are unlike reversed and the cause remanded.

various questions are raised on the rec- ness to perform by the party claiming a real business operations, and are injuri Judgment reversed .

ord . forfeiture of the contract ?
ous to tradeand demoralizing in their LEONARD Swett and Joan J. HERRICE,

The contract signed by Anderson is Where a party has property, and an- tendency. Such transactions tend to for appellants.

claimed to havebeen otherwise settled, other contracts to purchase it, to be de- derange prices, produce great fluctua Dent & Black , for appellees .

and hence is not properly in the case. livered at a future day, and the seller is tions, and produce injury , if not ruin , to

Bnt the contract signed byTempleton required to keep it fordelivery, hemay, the fair and legitimate traders, by infla Note.—This case decides twoprincipa.

as the purchaser, was admitted in evi- as a matter of prudence, or even choice, tions or depressions in prices, by such points. The first, on the question of us

dence against theobjectionofappellants. require that the purchaser shall give se wagersbeing made by men notin busi- age, is inaccordancewithall the author

The court also excluded evidence of curity for paymentwhen delivered ;and ness, but simply gambling on the grain ities. Where a usage of trade has grown

fered by appellants to show a usage the other party may also, if he choose, exchange . And it is believed that un so general that all men in that trade act

among themembers of the Board of require security for the delivery ofthe der this rule of the Board of Trade dis. upon it, or take it for granted, even when

Trade, to demand of the broker thename property on the day. So with optional pensing with a delivery , or offer to de- not expressly mentioned, it has the force

of his principal at thetime of the pur- contracts, when the sellermay choose to liver,with a present ability to do so of law,and is presumed to enter into all

chase, and a failure to do so wasanelec- deliver, or the buyer may choose to re- this species of gambling can be carried contracts covered by itsterms. Whether

tionbythe seller to look alone tothe ceive the property . But, according to on without restraint. Hence, the rule, there is such a usage is always a question

agent for a fulfillment of the contract. the most elementary rules governing so far as it dispenses with a delivery, or of fact to be determinedby the jury from

The proper foundation for the introduc- contracts, the party demanding a per. anability with an offer todeliver, is not theevidence, but its force and effect is a

tion of this evidence, was laid, and thus formance of the contract must himself only unlawful, but encourages gaming, question of law for the court. Such us .

the question of the validity of such a be ready, able andwilling, and,as a gen- and is, therefere, pernicious. ages may be, and generally are , contrary

usage is fairly presented . eral rule, must offer to perform his part Where a transaction is fair and real , to well-known rules of law , as in this

Inasmuch as the great mass of commer- of thecontractbefore he can putthe it can be shown,by proving an ability case, but nevertheless,are valid between
cial business is transacted by men press- other in default and recover for a breach . to perform by delivering grain or ware parties acting upon them . Thompson u.

edby their affairs, and who are not in This haseverbeen regarded as funda- housereceipts that have not been sold Davenport, 2 Smith'sLeading Cases, 342;

the habit, even if time permitted , ofre- mental in the law of contracts. perbaps a dozen of times to other per- Taintor v. Pendegrast, 3 Hill., 72 ; Gres

ducing their agreements to writing be Under the general rules oflaw, where sons. And such should be one of the sell v. Bristowe, 4 L. R. , 30 .

yond a mere memorandum , the courts either party has the option to fix the tests of its fairness, and that it is a
The second point decided is , that the

are compelled to look to the usage of timefor the delivery,when he fixes it he bona fide sale. Such seemsto bethe Board of Trade ofChicago have no pow

each trade

orbusiness,to learn the real must,to puttheother party in default, reasonof the common lawrule requiring to adopt a rule or by-law providing that

intention of the parties. If such usages be fully able, andmu
st offer, toperform a tender oranofferwith theabilityto on time contracts,whereone party de

were not resorted to, it is believed that his part of the agreement. perform , before the other party can be mands deposit of security or margin,

in a large number, if not the greater por

tionofcommercial transactions, the in- subject to a few slightmodificationsor mit a party to recoverfora breach ofthenext banking hour,he may elect to

This is a rule ofgeneral application, put in default. The law will noi per that unless such deposit is made within

tention ofthe partieswould befrustrated exceptions.Isnotthis rule oftheBoard contractwhen he isunable or unwilling consider the contract filledatthemar

instead of carried into effect. When of Tradeinviolationof it, and, there to performon his part, and to doso ketvalue of the article at the timethe

there is a known usage,which obtains fore, contrary tothelaw of theland,and would be tolicense wagers on theprice notice was given ; and such a rule adopt

in trade,itmust be presumed that allof void for that reason ? It does not re- of property under the forms ofa pur- ed by them isvoid, beingcontrary to a

hose engaged therein, where the usage
general rule of law that neither party to

quire either party to be prepared and to chase.
recover for a

less they exclude it by their contract. pears, the sellers may not have had a has never tolerated practices that re

prevaile,contract with a thoirtcontract: offer toperforen: For aught that apa The law has always fostered trade and a general contract can

breach thereof, or put the other in de

It has been repeatedly held by, this bushel of wheat, or, for that matter, tard, obstruct or embarrass its free ac
fault, without a tender ofperformance

court that a usage or custom is to inter- have been unable to procure a bushel . tion. Hence, all that tends to its injury on his part, or showing a willingness and

tion of theparties, andto ascertain the authorize'a seller to exercise anoption And to sanctionpracticeswhich must i based . Thecourt further say thatsuch
pret the otherwise indeterminate inten. May, then,theBoard of Trade,by rule,orits freecourse has been held illegal ability to perform . Thisseemstobethe

nature and extent of their contracts to deliver many thousands of bushels of inevitably damage prices, demoralize its

arising, not from their expressstipula: grain, when he does nothavea bushel votaries or work injury to the producing fore,pernicious.
a rule encourages gaming, and is, there

tions, but from mere implications and to deliver, and sue for and recover as and business classes, cannot be sanc

presumptions, and acts of doubtful or though he actually badthe aíüount and tioned.
The effort of the court to strike dowc

equivocal character. To have commer had offered or tendered the same ? If
gambling operations, such as is described

cial usage take the place of general law , so ,thenthey may repeal the law of the bersandfrom day to day and constantly with approval from all classes. But care
Were men to organize in large num . in the opinion, will , undoubtedly , meet

itwustbe so uniformly acquiesced in by land and substitute a new rule in viola. bet on the future price of grain, all must be taken to restrict the somewhat

length of time, that the jury will feel tion of its requirements. Independent would say thatsuch a practice would be general language of the court to such op

themselves constrained to find that it ofthis rule, allknow that appelleeswould pernicious, and should besuppressed. erations as are mere wagers,
entered into the minds of the parties have been required to have shown that In suchwagers no one could expect the

and formed a part of the contract. Dix. they had the grain on hand, or ware
The decision does nothold that option

on v. Donahue,14 Ill . , 324 ; Crawford v.
courts of the country to uphold and en contracts are gambling, contracts, bus

house receipts therefor, of sufficient force them . And in effect what is the that in the case of gambling contracte,
Clark , 15 Ill . , 561 .

quantity and proper quality to have fill. distinction between thatand making a this rule of the Board of Trade will not

It has also been held that such cus ed their contract, and they would also contract fordelivery of grain at a future enable partiesto dispense with require.

toms as are universallyknown toexist, have been required to at least makean day, when the one has no grain and ex. ments whichthe law compels.

enter into and form part of every con- offer to deliverit, or warehouse receipts pectstohavenone, and the other neither

tract to which they are applicable, al- therefor, before they could have recov- desires or expects to receive any , at the a gambling contract, is a question of fact
Whether or not an option contract is

though not mentioned or alluded to in ered for damages sustained .
time of delivery, but simply expects, if for a jury. Kirkpatrick v . Bonsall, 72

the contract. Munn v. Busch, 25 Ill . , 35 . It is true the contracts say the wheat fortunate, to receive the amount that it Penna. St., 155 ; McIlvaine v . Egerton, 2

But proof of usagecan only be allowed was in store when the agreement was has risen above the purchase price, or if Robt. , 422.

to show the intention or understanding entered into, but therecord is barren of unfortunate , to pay whatever it may gaming venture ,but itmay be,also, used
It may be the cloak of a

of the parties in the absence of special all evidenceto show that appellees had have fallen below ? Such a transaction in legitimate operations. Hence it must

agreenient . Fay v. Strawn, 32 Ill . , 295 ; a bushel in store, or otherwise, when is asmuch a wager in effect as a bet on always be a question of fact whether any

Desbler v. Beers, 32 Ill . , 368. The par- they elected to treat the contract filled the cast of a die ora game at cards. particular transaction is a gambling oper:

ties, when entering into a contract are Even if it were conceded to be true when

supposedtohave reference to theknown the agreement was made,itmay be that ing the failureof one of the parties to
The rule of the Board of Trade, adopt. ation or not.

“ We must not confound gambling.

usage and customswhich enter into and itwas soldthe next or someotherday, put upthe margin as therein required, whether itbe in corporation stocksor

govern thebusiness or subject matter to and it or any other wheat was not on

which it relates , unless the parties rebut hand to be delivered . If, when the no
as a fulfillmentby the other party of his merchandise, with what is commonly

the presumption bythe contract itself. ticewas given , and within time limited Ized, nothingt buthe ability of the party upon the futureprices ofthat in which

part of the agreement, being unauthor. called speculation. Merchants speculate

Home Ins.. Co:v. Favorite,46111, 263. forappellants to putup the margin,they claimingtheforfeitureoftheagreement they deal,and buyandsellaccordingly.

form , long establishedand generally price, and bad demanded thewheat, is warehouse receipts could have sufficed. that is, speculate upontheprobabilities

acquiesced in , and so generally known as it pretended that appelleescould have Tho Board of Trade have nopowerto of the coming market,andact upon this
to induce the beliefthat the contract delivered it,or anyportion ofit,or ware substitute something else forthis re- look -out into thefuturein their business

rebutted by the agreement. Turner v. most assuredly not proved that they quirement, and itcannotbedispensed transactions ; and in this they often ex

Dawson , 50 I11 . , 85. Thus it is seen that could have complied. with by the courts . hibit high mental grasp and greatknow

the doctrine is fully established in our
This is a question that involves the edge of business and of the affairs of the

Shall all of the rules be reversed reg . interest of large numbers of community . Bonsall

, 72 Penna. St., 155,and it wassystem ofjurisprudence. We are ofthe ulating commerce and trade by thisor- besides mere brokersand " gamblerson
Per_Agnew , J , in Kirkpatrick

.
ihebest interests of trade in thegreat whose grain bastogo to the Chicago mar party an to call so

The first section of the charter ofthe commercial mart ofChicago, withinand ket for sale,have a deep interest in the barrels ofoil, within acertain time, at a

Board of Trade providesthat thecorpor: notoutsideofthe law governing trade question and itssolution. If this species certain price, was not cºmeito face an mama

and by laws,from time to time,asthey longandwell-established lawoftrade. the pricethatshallbe paid the producer to the jury with allthecircumstances.may think proper or necessary for the And this being the case, the courts will at all times depend upon the combi

created, not contrary to thelawsof the enable that body to substitute

otherand nation of these gamblers to reduce prices stocks,or other personalpropertyare

different rules, repugnantto the settled the other, leaving the lawofdemand sold,althoughupon speculation, if they
The question , then , arises : Whether law of the land.

the rule or by-law of the company is Ifit be said that persons havethe un : tions of trade, powerlessto exert their transaction. Smith v.Bouvier, 70Penna,

and supply, with the other considera- are to be delivered, it is not a gambling

yalıd, which ,on all time contracts be- doubted right to purchase grain for beneficial and correcting influence in the Sta: 325.; see,a.s.,Shales.lin Seignoret,n]

various channels of business.
Ld. ,440 ;McIlvaine

quire deposits for security and margin ceded ; but, trammelled as these con 2 Robt. ( N. Y.) , 422.

on and after date of the contract, and tracts were can it be said that they have It is believed that no meanscanbe 2 .The general principle, that a corpora:

from time to time, as may be necessary the elements of abona fide transaction ? invented to produce more or greater un. tion has no power to enact a hy-law

to protect the party calling for the same, Oris it not more like a mere wager on certaintyinthepriceofcommodities which shall be contrarytothe law of

andonthe failure of the party called on the priceof grain on a given day ? Where to produce greater revulsions in business,theland, is well settled. Angel and Ames

banking hour, givingtheother partythe nor is any expected to be, or to be de greatand irretrievable loss upon honest are not a few which hold that a corpora

option by givingnotice, to consider the livered or received , but simplythat the industryandmen struggling to create tion can make no by law contrary to law ,

contract filed at the market valueof difference in thestipulated price and the and sustain small but legitimate busi- good morals or public policy. Taylor v.

the goods at thetime the notice was giv- actual price at thetimefor delivery, is ness, thanthese pretended purchases Griswold, 2Green . (N.J.),222 : Sayre v.

en. 18 this rule contrary to the lawof to be paid - if above, to the purchaser,and sales whicharebutwagers in effect. Louisville Union BenevolentAssociation ,

theland ?Have theassociation, under and if below, to the seller - suchatrans. The whole thingisillegal, injurious, 1 Duval, 143 ; Kennebec & PortlandR.

their charter, the power to change the action isonly, in fact,awager,andthe and
ires to be suppressed.

R. v . Kendall , 31 Me., 470,
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ERAL COURT - STATUTES CONSTRUED.

Viewed from this standpoint, the Su FOR SERVICES BEFORE THE EXPIRATION ments not due was claimed , and there tinued , had he been unable to procure

preme Court is undoubtedly correct in OF THE TERM - MEASURE OF DAMAGES was a general verdict, the courts consid employment during the time.

deciding that the Board of Trade has no ETC. ered it grounds for arresting the judg. But the suit here is not for a breach of

power to pass a by - law which will dis . 1. When an employee under a contract for pay ment, because the plaintiff was not en: the entire contract, and abandoned by

pense withthe necessity of parties ful ment ofmoneybyinstallmentsuserAdem sieseir titled torecoverfor the portion claimed appellee; but, on the contrary,he avers

filling to each other their legal obliga- the contractatthe end of each monthforthe in: in thedeclarationwhichwas not dueat that he insisted upon its performance
tions. stallmentwhich accrues dueatthattime, or wait the institution of the suit. If it were duringthe remainder of the year.
But it is equally well settled in the till the end of the term and sue for the whole.2. If he suesonthe contract for damages for the necessary toquote authorities on so sim . The judgment of the court below is re

law , that what may be bad as a by-law whole term , he can only recover for the amount ple and well -settled a proposition ,we versed andthe cause remanded .

may be good as a contract. Angel & thatwould have been due, had he continued in might refer to note l ' to the case of Judgment reversed .

Awes on Corporations,351 ; Adley v.

Whitestable, 17 Vesey , 323. A man may and then sues for its breach, it may be thathe and b, and the cases therein cited ; Gor :

3. lf,when discharged ,he rescinds the contract Hambleton v. Veere, 2 Saund. R. 171,a ALEXANDER S. BRADLEY for appellant.

D. S. Pride for appellee.
part with a right voluntarily, which it can recover for all thedamages he sustained dur; don v Kennedy, 2Brim , 287 , and the au

would be unjust to deprive him of by a
ing the term by thebreach , if the trial was had thoritiestherereferred to by the court.

after the expiration of the term .

by- law passed without his knowledge or
Weare under obligations to EARL BILL ,

We had supposed no rule was more

consent. Hence it will be found that a
Opinion by WALEER, J.

by -law may be void as against strangers

Appellee was employed on the first of inflexible or better established than that clerk of the court at Cleveland , for the

of members whodo not assenttoit,and of January, 1873,byHamlin, Hale & Co., Que at the institution of the suit. Gor:
a plaintiff cannot recover for money not following opinion :

yet good as a contract betweenmembers as a salesman intheir store foroneyear: don v. Kennedy, supra ; Chit. Pl.,372; U. S. CIR . COURT, N. D. OF OH10 .

Angel & Ames on Corporations, 352.This ments

of$ 85. They, onthe238 of June Cunninghamv . Morrell, 20J. R., 203; ELIZABETH CLIPPINGER, administratrix of the es

McLure v. Bush, 9 Dana, 64 ; Allen v.

tate of JOHN CRESTEAD, deceased ,

position seems also deducible from the following, dismissed him from their ser.
MISSOURI VALLEY LIFE INSURANCE COMPANY.decision on the question of usage. If a vice,whentheyofferedtopayhim the Sanders, 7 B. Monr., 593 ; Kittlev.Har:

usage of the Board of Trade, although amount that was duehim to that date, voy 21,2m ,301 ;Lowin. Belknap, 1 REMOVALOF CAUSES FROM STATE TO FED

contrary to a rule of law ,enters into and which hedeclined to receive,andon the wend ,*496. If thisrulecould beseri
Motionby plaintiff to dismiss and reties cognizant of it,how much more suit, to recover the balance for the full ously questioned, other cases could be

would an express'rule ofthe same year, and on a trial in the court below referred to as establishing the rule . But mand to State Court.

toour minds it requires no authority, as The plaintiff filed a petition against
Board , explicitly incorporated in the recovered the full amount.

it is based upon principles obviously just the defendant,on a policy of insurance,

contract, become binding between the The declaration was in assumpsit, and in the Court of Common Pleas of Allen

If, then , a party, cannot sue for andre- county ,on the 28th day of December,
parties. The rule cannot aid a wager- contains a special count, with usual com

ng contract ; but where the contract is mon counts. The plea of the general covera debtfor claimbefore itis due, A. D. 1872. Onthe 18th ofJanuary,

bona fide, the rule might not unlawfully issue was filed,and on the trial thede why should hedoindirectly the same 1873, andbefore appearance, the de

be made a part of it .
fense relied on was that appellee was dis- thing, by sueing for a small part when

due,and recovering a greater and more
fendant, being a non -resident compa

The general rule of law, that neither charged for good and sutficient cause.

party to a mutual contract can recover It is contended that appellee was in ; has been brought ? The law never per:
substantialpart, accruing after the

suit ny , filed a petition forremoval of the

case to the Circuit Court of the United

for abreachthereof, or put theotherin solent to his employers,and coarseand mitsthat to bedoneindirectlywhich it States, andat the February term , 1873,
default,without a tender of performance vulgar in his conduct to such anextent prohibits from being done directly: To vit, and offeredsurety asrequired by

on his part,or showing a willingness and asjully justified appellants in discharg- permit the recoveryof the sums falling the statute, at which term theCommon

ability to perform , is ,as stated by the ing him . Thiswas a question of fact for due after suitbrought, would be an eva- Pleas Courtrefused to make an order of

court, elementary . But it is not inviola: the determination of the jury. All will sion ofthe rule that the cause of action removal and dismissed the petition,the

ble. ' It is subject to another general at once concedethat an employeemust must be complete whensuit is brought. defendant excepting to the ruling .

maxim of the law , that any person may be respectfuland obedient to all reason ; It would be without analogy to any rule

dispense with a ruleprovided for
his able commands of his employers,and of law which now occurs to us. In the dant filed its answer in Common Pleas

On the 19th of April , 1873, the defen

benefit. Hence we see that thisrule of thosehaving control of the businessin case ofCrabtree v. Hagenbaugh, 25 Ili, to the originalpetition, on which issue

tenderis constantly anddailywaived by whichhe isemployed. And no one will 233, it was said that where a party sued at the Octoberterm ,1873, a trialwas

parties to contracts, and a wcivermay dispute thata person so employed ,must, for the breach of an independent portion had,and verdict and judgmententered

be by express language, or by a course of when engaged in the dischargeof his of a contract, be might recoverfor its for the plaintiff. At the same term a

conduct. Root v. Wagner, 30 N.Y., 9 ; business, and in his intercourse with cus- breach,though his recovery. would be second trial was demanded and allowed

Buell v. Trustees, 3 N.Y.,197; Lairdv. tomers,andpersons transacting business limited to the damages sustained at the and bond given therefor, as authorized

Pirn,7 M. & W., 474. Even a constitu- with the house, and with his employers, time the suitwas commenced .

tional provision affecting simply proper and those having charge of the business, by the statute of theState. Afterwards,

ty or alienable rights maybe waived. be respectful, and must abstain from all
We have no hesitation in holding that on the 19th of February, 1874, an amend.

Phyfe v. Eimer, 45 N. Y., 102. So that vulgarityandobscenity of language and appellee was orlyentitledto recover for ed answer was filed by the defendantto

if it should appearin any given case that conduct. If wanting in any of these re
the amount that would have been due, the original petition in said court. On

theparties voluntarily entered into a quirements, itwould be ground for dis- hadhecontinued in the service of apped the 23d of February, 1874,in term time,

contractwhichshould embody a waiver charging a salesman in a store fromhis lants,at thetimethe suit was instituted, asecond petition for removal to this

by one of a rule of law intended for his employment.

benefit, or if by a course of conduct on Butthe question raised and pressed on evidence of theinstallments that would ing non -residence of the State, with,

his part, he should lead the other to act ourconsideration, is as to themeasurefor after the suit had been brought appel- and surety offered ,and bond given , ashave matured afterwards. Suppose that proper affidavit alleging local prejudice,

upon the suppositionthatthisruleof the recoveryof damages in thecase, ap lants had demanded of appelleethe ful. required by the statute, for removal.

law was waived by him, undoubtedly he pellant contending that appellee was in

would beestopped from setting it up in noevent, on the pleadings in thecase, had refused ,then whatwould have been for removal was filed by the plaintiff,
fillment of his part ofthe contract and he AttheMay term ,1874, answer to petition

a suit arising out of the contract. entitled to recovermore than was dueat themeasureofdamages? Obviously not andon hearing the court dismissed the

The facts of the case are not all fully the time he brought his suit. That un

stated in the opinion , and perhaps in the der the pleadings hecannot recover for more than the wagos which had accrued petition for removal. At the October

view taken by the court on the first pointthemonthly installments,or anyofthem , up to the time of the demand ,Then, term,1874,a secondtrial ontheissue

itwas not essential. The case being re- after thesuitwas brought. On theother why permitarecovery beyond the dam ; made intheoriginal case ,washadin

versed upon the question of usage, a de. band,it isarguedthat,astheyearfor agessustainedwhen suit was brought ? said court,and a verdictand judgment

cision of other points raised was not which appellee wasengaged had fully ex. Or, suppose a trial had beenhadtenof rendered for the plainiff.
necessary, nor a statement of all the pired before the suit wastried ,hewas the same damages as were recovered in fendant filed a petition in errorin theOn the 13th of March, 1875, the de

facts. Several important questions are entitled to recover the unpaid balance of

argued in theveryable briefs of the the $ 1020, which appellants had agreed this case, had beenallowed, andafter District Court of Allen county to reverse

counsel on both sides, which are not no .
the recovery appellants bad demanded the judgment so lastly rendered in the

to pay him .

ticed by the court . So too, one or two
of appellee to go on and perform his con. Common Pleas, alleging for error among

conceded questionsof fact, such asthe appelleedid not,
whenhe was discharged , lants have been compelled to sueand re- tion for removalas aforesaid ; andatthe

Appellant contends that, inasmuch as
tract and he had refused, would appel- other tbings the dismissal of the peti

ability and willingness of the appellees terminate the contract, or elect to so

to fill the contract, are also overlooked. treat it,buton thecontrary, considered cover theamountback ? Yetsuch a April term, 1875, of saidDistrictCourt,

a vigorous blow at gambling contracts willingtoperform it in full if required, still insisting upon being allowed to per- for the assigned error of dismissing said

and at all rules of the Board that might he can only claimas damages inthis formhis part of theagreement, petition for removal.At the May term ,

encourage them . The decision does not suit the amount that would have been Such a state of things would be an an 1875, of the Common Pleas, in pursuance

reach , nor is it intended to reach legiti- due him atthe time the suitwas comº omaly. If he insists upon going on with of the said judgment ofthe District Court,

mate speculative operations.
menced, had he continued in the em hispart of the agreement,he should sue that courtmade an order accepting the

The following conclusions may be de- ployment of appellants. That if hede- when each installment accrues, or wait sureties, and ordered that no further
duced from it :

sired to recover damages beyond that till the end of the time, and sue for the proceedings behad in said court inthe

1. Usages of the Board of Trade enter sum , he should , when discharged, have whole.

into andbecome part of contracts made notifiedappellantsthat as they had chos. At common law it was a ground of ar Certified copies of the pleadings, etc.,

between members.
en to terminate the contract, he would rest to claim such installments in the were filed in this court on the 26th day

2.Option contracts in themselves are treat it as rescinded,and hold them for declaration . So it is a ground requiring of August, A. D. 1875 .

not invalid.

3. A rule of the Board ofTradewill terminating the agreement,

all damages he had sustained by their the granting a new trial , to permit proof The plaintiff files a motion to dismiss

of the same, unless it is apparent that it the case from this court and remand the

not render effective a gam:ling contract,
This precise question, in the shapenow was not considered by thejury, and was same to the State court.

por enable parties to dispense with their presented to the court, has never been excluded from the verdict. Butin this First - Because the petition, affidavit

legal obligations to eachother.
passed upon by us, although analogous case it is manifest that the installments and bond for the removalofthe cause to

1. Parties showing ability , willingness, questionsmay have been.
which were not duewhen appellee sued , this court were not filed in the Court of

and an offer to perform an option con The law is well settled, that on a con- entered into and formed much the great Common Pleas until after the trial of

tract on their part, can recover thereon tract forthe payment of money by in- er portion of the finding, the cause .

for a breach . They may also show an stallments, assumpsit will usually lie Had appellee, when discharged , ter Second - Because the certified tran

express or implied waiver ofperform- recover each installmentas it fallsdue, minated the agreement andthensued scriptsoftheprocess, pleadings, etc.,

without waiting for the last to mature on the breach of the contract, it may be were not filed in this court within the
Chicago, February, 1876.

1 Chit. Pl. , 116. Here was a sum of mon that a different rule might have pre time prescribed in the statute after the

ey to be paid by monthly installments, vailed Then the cause of action would filing of the petition, affidavit and bond

THROUEH the kindness of ALEX. S. and there can be no doubt that appellee, have been the breach , and it would have for removal.

BRADLEY, of the Chicago bar, we have re- at the end of each month, could have been averred that the contract was at an Third - Because the removal of the

ceived the following opinion : sued for and recovered for the install. end , and that plaintiff had been thrown cause to this court is contrary to law,

ment which accrued due at that time . out ofemployment,whereby he had sus and this court has no jurisdiction to try
SUPREME COURT OF ILLINOIS.

But it is equallywell settled that a party tained damage, etc. In such a case, it and determine the same.

OPINION FILED JAN. 21 , 1876.
cannot, when he sues for an installment may be that hecould have recovered for In determining this motion it will on

which is due, recover for installments all the damage he sustained during the ly be necessary to examine the second
FREDERICK N. HAMLIX V. ALBERT 8. RACE.

not due when the suit was brought. year by the breach of the contract, if the ground of the motion in connection with
Appeal from Cook .

And where the declaration s'iowed by its trial was bad after its expiration. In the third . As to the time of the filing

ACTION BROUGHT ON SPECIAL CONTRACT ( averments, that a recovery of install. I such a case, the damage would have con- l of the petition for removal to this court,

case .

ance.
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concur.

INTEREST ON A LEGACY.

it i conceded that the first petition was
He says : “ If he ( the party or business described in the policy, so as law should consider all partnership as

in time under the act of 1789, and the seeking a removal) does all that is neces- thereby to increase the risk and liability created for honest purposes, and should

second under the act of A. D. 1873, which sary to secure a removal , then , whether of the insured . as far as possible shut out every means

combines the preceding statutes on that the State court makes an order of remo The construction and use of the prem- by which they can be dishonestly con

subject in the Revised Statutes then val or not, he can perfect the removal by ises, as described in the policy, constitu- ducted . Certain of the provisions of the

passed. entering in this court, at the proper time, ted the basis of the insurance and deter- Judicature Acts will aid honest creditors

It would seem from the fact that the copies of the proper papers,and his ap: mined the amount of the premium. in the maintenance of their just rights,

defendant, after having filed the first pe : pearance and special bail, if necessary.” Hence no alteration in either must be and will give to the collective name un

tition for removal , failed to file copies of As will have been seen, the proper time made by the insured to enhance the lia- der which persons usually carry on bus

the process, etc., in this court, and filed for entering in the Circuit Court '" copies bility of the insurer. iness a legal force which it has hitherto

an answer in the State Court, and there of the proper papers, ” etc. , was on the The right to repair and alter buildings not possessed. The view which English

went to trial on the issue made, as well first day of the next session after the is incident to the ownership , and such law has up to the present time taken of

as the filing of the subsequent petition, filling of the petition for removal , affida. repairs and alterations as do not change the nameof a firm has been that it was

affidavit, etc., for removal in 1874, that it vit , etc. In this case the last petition the risk may be made by the assured, merely a definition for purposes of com

had waived any right to file the papers for removal was filed in the Court of without consent of the insurer, if such mercial convenience. No creditor of the

under that petition . Indeed it is not Common Pleas on the 23d of February, assent is not expressly required in the firm of Smith & Co. , of 100, Lombard
claimed that it had such right .

1874. The first day of the then next ses- policy. That the alteration or enlarge- street, could obtain any legal remedy by

The question then is , had the defend. sion of this court, was the 7th April, ment of a building will not avoid the serving Smith & Co. with a writ at their

ant the right to file copies, & c., in this 1874, and “ copies of the proper papers policy of insurance unless the risk is place of business. It was necessary for

court underthesecond petition. No ques were not filed in this court until the ihereby increased. him to hunt out the names of the sever

tion is made as to whether the case itself | 26th of August, 1875, a point of time too That ifthe jury found that the frame al partners, and to discover exactly with

was a proper one to be removed, or that late to enable this court to obtain juris- addition to the stone building described | whom he had contracted . Not only was

the defendant had not brought itself | diction ofthe cause in the manner pro- in the policy, was altered without the this the case , but if he discovered only

within the statue by the filing of a peti- vided by the statute. Nor can the action consent of the defendant, by taking off one or more out of several of the con

tion and affidavit and offer ofsurety in the of the Courtof Common Pleas of Allen eighteen feet of the part next adjoining tracting partners,it was possible for him

State Court, but it is claimed that it did county be held to excuse the delay, nor the stone building, and placing the part to lose his cause , however just it might

not file the papers for removal in this to enlarge the time within which the so taken off to the rear of the addition , be , if all the persone liable were notmade

court within the time prescribed by the defendant might, and should have com- leaving a part of the frame addition in defendants. A man of an unsuspicious

statute. pleted the steps necessary to the remo- its original place, and they were satisfied temperament might without negligence

Each of the statutes upon the subject val of his cause to this court. that such alteration did not increase the believe that A alone constituted the firm

of removal, in force at the time the last In the act of 1875, which takes the risk to the building insured ,such altera ofD and Co., and by thissupposition be

petition was filed, provide " that on place of all preceding statutes on this tion did not in law avoid the policy so defrauded of his just rights. To show

filing such petition and affidavit, and subject, we have a legislative construc- far as the frame addition is concerned that this is no piece of legal romance, it

offering good and sufficient surety, for tion that the time of entering copies, and the plaintiff would be entitled to re is only necessary to turn to the Law Re

entering in such Circuit Court, on the etc. , in this court is material to the jur- cover for its loss. ports. In one leading case , one Richard

first day of its session next to be held, isdiction of this court. That act provides The jury returned a verdict for the Smith traded with Walter Smith , under

copies of the process, & c., it shall be the that if the term ofthe Circuit Court to plaintiff, including damages for the loss the title of Bush and Co. The plaintiff,

duty of theState Court to accept surety which the same is removable then next of the frame addition . believing that Richard Smith was the

and proceed no further in the case, and to be bolden , shall commence within The refusal of the court to charge as sole member ofthe firm , sued him alone.

that when said copies are entered as twenty days after the filing of the peti- requested, and the charge as given are But Richard Smith pleaded, in abatement,
aforesaid in the Circuit Court, the cause tion and bond in the State Court for its assigned as grounds for a new trial. technical termed that water

shall then proceed in the same manner removal, then the removing party shall I bave carefully considered this mat- Smith was a member of the firm . The

as if it had been brought there by orig- have twenty days from such application ter, and reviewed the legal questions in- verdict was given for the defendant,

inal process." to file copy of record, etc.” volved, and am satisfied that in refusing upon the ground , as succinctly put by

Thus, this court obtains its jurisdiction The motion is sustained, and cause to charge as requested and in the charge Baron Parke, “ that unless the plaintiff's

in such cases ; and thus the jurisdiction stricken from the docket for want of ju- as given to the jury, there was no error, could show thatthe firm ofBush and Co.

of a State court is termipated ; that is to risdiction . and therefore overrule the motion for a consisted of the defendant only , or that

say, by a compliance, on the part of the Isaiah Pillars and C. M. Hughes for new trial , the defendathedhimefutathe

party seeking to remove a cause , with plaintiff. lypers Composing ther , they

the provisions of the Act of Congress re Marvin , Hart and SQUIRE, for deft . SUPREME COURT OF INDIANA. weretettedtucceeded

specting such removals, and as the ju [From the Indianopolis Sentinel. !
THE RIGHTS OP PERSONS HOLD

great subtetyfilctteethat

risdiction of this court in such cases drupened tuhmmercial

is ofa purely statutory character, the
ING FIRE INSURANCE POLICIES

provision of the Act of Congress should

injustice. It may, indeed, be argued that

ON BUILDINGS. 4128. Decatur E. Case v . Camilla C. every manshould know with whom he

be strictly followed or no jurisdiction is AN OPINION BY JUDGE WELKER . Case, Laporte, C. C. Affirmed.
is dealing ; but such an argument assumes

obtained. The following decision by Judge Worden, J., delivering the opinion of that every man is desirous of cheating

But it may be urged that in the case Welker oftheUnited States Court will be the court:Complaint by appellee to his neghbour,not of making, to quote

-atbar,although thepetition forremoval of interest to personshaving fire insur- recover interest forone year onalegacy again from Pothier, honest profits. If

was dulyfiled,supportedby the proper ance policies, as to a certainextentit of $8,000 bequeathed to her byherdes personstradeunderthenameofa cer

affidavits to bring the application within shows in what cases insurance
ceased husband. The court allowed the tain firm , every just argument points out

the provisions of the act of Congress, panies are liable for damage by fire.
claim .

that they shouldbearboth there

and good and sufficient surety was of
John P. Dorn vs. Germania Insurance The general rule is, that where a gen- sibilities and the advantages which

fered, yet the Court of Common Pleas Company et al.
eral legacy is given, no time of payment arise from so doing. Such being the

defeated or obstructed defendent's right In the Circuit Court of the United beingepecified , it willdraw interest only state of the law ,the rules framedunder

of removal by dismissing its petition and States fortheNorthern District of Ohio. after the expiration of a year from the the Judicature Act have given new

refusing to accept the surety, and that Motion for new trial.
testator's death . (2 Wm's. on Ex's. 5. force to the partnership name. In future

this operates to excuse the defendant The action was brought upon a policy American Ed. 1283); But therule bas partners will sue ara be sued in the

for its failure to enter copies, & c.,inthis of insurance issued bydefendant upon exceptions, and one is, that " when a leg; name of their firm , andinstead of the

court on the firstday ofits thennext a stone building with a stoneadditionon acy is chargeduponreal property, and plaintiffgoing forth to discover whom

session and enlarge the time within oneside,andaframe addition attached noday of payment is mentioned in the heissuing,it is sufficient to serve the

which this may be done.
to the stone building on the other side . will, interest will be given from the tes writ upon any one or more of the part

The answer is, the Court of Common After the insurance, and beforethe tator's death . ” ( 2 P. Wm's. 26 ; 9 Ves. , ners, or at the place of business upon

Pleas had no power to do this . Its fire the plaintiff, without the consent of 483.) y pergthe contra

duty ” is clearly defined by the act of defendants, cut off eighteen feet of the The following opinion, construing the gement of the partnership business. This

Congress,viz : " To accept the surety and frameaddition next the stone building, statute of the State of Indiana, which is latter provision will, if liberally con

proceed no farther in the cause. A and placed the same at the rear end of similar to our own relating to a statutory strued, preventa partner from shelving

fa:lure or refusal to perform this plain the framebuilding addition, thereby de deed, will be of interest to our Illinois his responsibilities and placing it on the

duty cannot defeat the rightof the de- taching the frame addition from the readers. The statutory forms of deeds shoulders of a managing, but hitherto

fendant to remove the cause . On this stone building, but leaving the remain- are unquestionably, all things consid irresponsible, servant. But this having

paint the language of an eminent jurist der of the frame addition unmoved . In ered, the best for general use . been done, either party may compel the

of New York is so clear and compre making this alteration it was admitted EASEMENTS - MODIFICATION OF COMMON LAW other to state of whom the firm consists.

hensive that it is adopted here . Says that the risk of loss by fire was not in The value of this rule is apparent when

Judge Blatchford : “ No action of the any way increased thereby. There was

State court could either confer the right no express provision in thepolicy A. Klein et al., Tippecanoe C. C. C. Re- under theold procedurefor a man of

4295. Mary Ann Keiper et al . v . David it is borne in mind how easy it was

or take it away. The discretion to be ex : against alterations or requiring assent of
versed .

straw to be putforward as the actual and

ercised by the State court in passing on the insurer to make improvements up

the question as to whether the proper on the property insured. In the fire

Piddle, C.J.,delivering the opinion of responsible partner, and thus, after an

steps for a removalhavebeen taken, and which occured,besidesdamages to the the court : Tiaestatutory form of deed un rofitable speculation, the bad ac

as to whethertheevidence thereof is stone building, the frame addition was though the words“ appurtenances ” and meansof putting forward, not the real

carries the easements of light and air, count was cleared off by the simple

sufficient, and as to whether the surety entirely consumed, the fire having ori.
“ hereditaments " are wanting.

capitalist, but the nominal partner,

is good and sufficient, is a legal discre- ginated somewhere in the stone build

tion,” (i,e. a discretion to beexercised ing. Thecase wastried by a jury. On the deed of John Taylor convey to Kleis bedifficult anddangerousto avoid disclo

The main question in the case is : Does Though it may not be impossible , it will

its

duty ” ): “ No order of the State sel claimed that the alterations above with the roomthe easementoflight and sing thewhole number of responsible

court for the removal of the cause is stated disconnected the frame addition air to his west window ,over and above individuals who form the collective

whole.This principle is still further carri

the space owned by appellant ?

necessary." “ The right of he defend from the stonebuilding described in the

ant to a removal is not dependant on the policy ; and that being no longer at

The English doctrine of prescriptive ed outby the provision that ifafter judg

ment yet another individual is discoy

question whether the State court doesor tached thereto, it was notcovered by right to ancient windows was neverre

ceived in America.
ered against whom the plaintiff believes

doesnot make an order for the removal . the policy , and no recovery could be

If it were so dependent, the refusal of the bad for its loss ; that such alteration sep .

The court erred in sustaining the de- that he has a claim , leave to issue an ex .

State court,in a propercase,tomakesuch aratedthe addition from the stone build- murrer to thesecondand third para- this liability is disputed,the point can
an order, would make it impossible for the ing, and became seperate and distinct graphs of the complaint.

be decided by an action . In extreme

defendant to secure the removalexcept by building, and no part of the main build cases this may be no useless remedy. It

carrying the suit through the State tri- ing; andtherefore not any longer cov: THE JUDICATURE ACTAND THE is notaltogether impossible that these

hupals , and thence to the Su- ered by the policy ; and requested the
LAW OF PARTNERSHIP .

provisions, useful though they are, may

reine Court of the United States . ( Sec. Court to so charge the jury , which was Pothier, in his “ Treatise on the Law give rise to some protracted litigation as

6 , Blatch C. C. Reports. 117, 118.) This refused, and theCourt did charge in re- of Partnership,” defines this collection of to who is or isnot apartner. But there

interpretation of the acts of Congress lation thereto . persons, among other qualifications, as a can be no doubt at all that they will be

stands uncontradicted so far as my re That in the absence of express stipu- society to obtain honest profits. How practically useful, and are remarkable ,

searches have extended , and is believed lation in the policy prohibiting, repairs far such a definition is applicable to a both in the history of commerce and of

to be the true one; and in the conclu- and alterations of the premisesinsured , number of modern partnerships may be law, as giving a force to the collective
sions of the learned judge from the there was an implied engagement that a matter ofspeculation. But be that as partnership name which has been so far

premises therelaid down, Iam forced to the assured would not alter the premises it may, there can be no doubt that the I quite unknown in this country . — Exch.

com
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CHICAGO LEGAL News. the breach ,ifthe trialwas had afterthe opinion was delivered by the Chief Jus

VENTS .

AT Nos. 151 AND 153 FIFTH AVENUE .

Affirmed .

ence .

CORPORATE DEBT LIABILITY OF STOCK

HOLDER ,

Supreme Court of this State,by WALKER | pages and contains all the lawsand
ordi

: of a special statute, and his salary is covered .

277. The People ex rel. Miller v. Dunham , Re

Versed and remanded.
expiration of the term . This opinion , tice.

280. The People ex rel. Miller v. Cushman . Re
regarding the right of an employee to JURISDICTION OF THE PROPERTY OF INSOL versed and remanded .

289. Brooks y. The People ex rel. Rumsey. Af
Ler bincit . recover for his services when discharged firmed .

before the expiration of his term , we In the case of Mayer and Evans against firmed .29. Cushman v . The People ex rel . Rumsey. Af

MYBA BRADWELL Editor . consider important. The precise ques- Hellman was decided , the court holding, 311. Flagler, Gay, et al. v. Miller et al. Affirmed

357. Hardin v. The People ex rel. Miller. Af
tion , as presented in this case , was never substantially, that an assignment by an firmed .

358. Hardin v. The People ex rel . Miller. Af
passed upon by the court before. The insolvent debtor of his property to trus firmed ,CHICAGO : FEBRUARY 5, 1876 .

remarks of Judge WALKER, as to the tees underState laws, for the equal ben 359. Cushman v. The People ex rel Miller. Af
firmed .

duty of employees, are timely and ap. efit ofall bis creditors, is not fraudulent , 369. Hart et al . v. Wingart . Decree reversed and

Published EVERY SATURDAY by the propriate . and when executed six months before remanded - Sheldon, Craig and Dickey, JJ., dis

senting

proceedings in "bankruptcy are taken reversed and remanded .
388. C. B. & Q. R. R. Co. v. Keith et al. DecreoCHICAGO LEGAL NEWS COMPANY, INJUNCTION - RESTRAINING THE COLLEC

TION OF A Tax .—The opinion of the Cir- the assignee in bankruptcy, and that such Affirmed.

against the debtor is not assailable by 391. Dietzsch v . Sisson . Reversed and remanded

395. Forsythe et al . v . The People ex rel . Miller

cuit Court of this county , by WILLIAMS, assignee is not entitled to the possession

396 Clark et al . v. The People ex rel . Miller
TERMS : -TWO DOLLARS per annum, in advance J., as to when a court of equity will re- of the property from the trustees. Mr. Affirmed .

Single Copies, TEN CENTS. strain the collection of a tax by injunc- Justice Field delivered the opinion.
397. Emory et al . v . The People ex rel. Miller

Affirmed .

tion . 439. Magil v. Beers. Reversed and remanded .
This case occupies much more

562. Badger et al . v . The People ex rel . Miller

We call attention to the following opin space than we usually allot to an opin
HON . LYMAN COCHRANE, OF DE 561. Webster et al. v. The People ex rel. Miller

ion of a court of original jurisdiction,
ions, reported at length in this issue : Affirmed .

TROIT.
but the great public interest in the ques.

Township FOR School PURPOSES - SUB- tionsinvolved, the care with which it to the Editor of the Chicago LEGALNews: SUPREME COURT OF MICHIGAN .
SCRIPTION TO R. R. STOCK – CORPORATE has been prepared and the number of

The Chicago Journal, in a recent issue,
JANUARY TERM , 1876.

POWERS . — The opinion of the Supreme
authorities cited , justify its publication of the Superior Court of Detroit, is one

stated that Hon . Lyman Cochrane, judge NOTES OF DECISIONS , BY HENRY A. CHANEY .

Court of this State , by WALKER, J. , hold
in our columns.

of the membersof the starved judiciary Hourtienne v. Schnoor.ing that a township organized for school

of Michigan , whose salary is $ 1,500 a

purposes, by the general school law, in a
Recent Publications year. The Journal made wry faces at Appeal from Macomb. Affirmed with

county not under township organization ,
Judge C., and called himan ungrammat- costs. Opinion by Campbell, J.

cannot, under the Constitution of 1848, Laws and ORDINANCES OF the Town or ical, stupid blockhead, etc., etc. ACKNOWLEDGMENT--PROOF.

In Michigan it is a work of supererobe empowered to incur a debt for the The regularity of an acknowledgmentJEFFERSON. Published by authority of gation to speak in laudatory terms of taken before a reputable acknowledging
purpose of subscribing for the stock of a the President and Board of Trustees. Judge Cochrane. Butasthe Journal has officer is presumed, and the burden of

railroad company. Chicago : Printed by the Chicago Legal poured over him a tide of harsb, unde - proof is with the party contesting an

News Company. 1876 . served criticism , let me say a few words, acknowledgment to show misconduct on
THE CHICAGO BOARD OF TRADE - OP

This is a volume of about one hundred in Judge C.'s behalf, in the News.

the part of the officer, or forgery or otherTION CONTRACTS. — The opinion of the
Judge Cochrane's court is the creation irregularity which he ought to have dis

nances of the village of Jefferson. Each $ 4,000perannum . Judge C. is a gentle.

J. , holding that evidence of a usage ordinance is preceded by head -notes, man of splendid education and broad
Bohn y Brown .

among members of the Board of Trade

Error to Saginaw . Affirmed with costs .

of Chicago, that where the name of the something like the style of the revised culture. He has had legislative experi

statutes of the State. The head -notes
The city authorities once em Opinion by Graves, J.

principal is not demanded from the bro ployed him to revise the city charter,
are the work of S. J. Hanna, village at- which hedid satisfactorily. He has been

ker at the time of a transaction , the bro
torney. The ordinances were prepared upon the bench nearly three years, and

ker is alone accepted and considered the for the press and arranged byhim . oth during that time, although presiding against stockholders to recover a corpor
Under Comp. L. , ch , 76, allowing suits

responsible party , is admissible to ex

er towns and villages in perfecting and reputation for eminent ability and strict corporation has been returned unsatis:
plain the intention of the parties, and to

ascertain the nature and extent of their revising their ordinances might profit impartiality.
by an examination of this volume . We

contracts ; that to constitute such
In Detroit,wherehe has lived so long, tied, it is theoriginal debt against the

usage, there must have been such long
take this opportunity of saying to village such criticisms asthe Journal indulges company for which the stockholder is

in have no effect whatever against a Where judgment is obtained

and general acquiescence in it that the trustees and others, we have such facili
against the company without fraud or

ties that we are enabled to stereotype 'Cochrane does,in the estimation of the bound by the judgmentso far as regards
judge occupying the high place Judge collusion , the stock holder is probably

jury will feel themselves constrained to
and print laws and ordinances cheaper members of the legal profession and the the liability and theamount, and cannot

find that it entered into the minds of the

than any other house in the West. gener 1 public. C.parties and formed a part of the con
litigate these questions. Their liability

Detroit, January 28 , 1876 .
for debt does not make them liable for

tract ; that a rule of the Board , provid

corporate torts , notwithstanding the
ing that on default of either party to a SUPREME COURT OF THE UNITED

SUPREME COURT OIINIONS. right of the injured party to waive the
contract to make additional deposit of

STATES.
tort and sue in assumpsit .

security or margin within the next bank
The following are notes to opinions The following official notification of A street railway passenger was injured

ing hour, when demanded, the other filed in the SupremeCourt of the United the filing opinions at Springfield , has by the conductor's negligence and re

been issued by Mr. Hamburgher :
covered damages , for which the execu •

may give notice to consider the contract States on Monday last :
tion issued against the company was re

filled at the market value of the article
SPRINGFIELD, III . , Feb. 1 , 1876 . turned unsatisfied . Held , that he could

at the time of the notice , is contrary to In the case of the Milwaukee and St. Toledo,Wabash andWestern Railway as for a corporate debt,underComp.L.,ch.Opinions filed this day : No. 164. The notgueindividual stockholders therefor,

the law of the land and void ; that a Paul Railroad Company against Armes, Company v.O'Connor;affirmed. No. 202. 76, which makes the holders of unpaid

party demanding performance of a con- Mrs. Armes recovered in the court below Mitchell v . King et al.: affirmed. No. stock liable on corporate debts that can

tract must himself be ready , able and $4,000 damages for injuries sustained in 221. Trowen et al. v . Elder ; affirmed. not be satisfied from the property of the

willing to perform the contract on his consequenceof a collision of trains, in No. 236. The People ex rel . v. The Coun- company.
ty of Cass ; affirmed .

part and must, as a general rule, tender one ofwhich she was a passenger. The

1876 – Creed v. The People ; reversed Roethke v. Brewing Company.

performance before he can put the other court below instructed the jury that if and renanded ,

Error to Sagioaw. Reversed, with

in default and recover for a breach ; and they found the agents of the company E. C.
HAMBURGHER, costs ; new trial granted . Opinion by

a rule of the Board of Trade, dispensing guilty of gross negligence they might by Clerk of Supreme Court. Campbell, J.

with such readiness or tender, is contra- their verdict give primitive or exemplary SELLING LIQUOR - FOREIGN FIRM .

ry to the law of the land and void . damages. From the judgment entered ILLINOIS SUPREME COURT.

Verbal negotiations made in this State
Messrs . Dent & Black , the able counsel the case was brought here, where it was Opinions were filed at Ottawa yester with the agent of a foreign liquor -selling

of the Board, have applied for a re -hear now held that the rule as to exemplary day in the following causes : company, for the sale of liquor to a resi

dent of the State, are not sufficient, uning in this case. damages limits such recovery to cases in

der the Statute of Frauds, to cover sub .3. Empson v. The People . Affirmed .CONTRACT FOR SERVICES which it is shown that the negligence isDISCHARGE
4. Empson v. The People. Affirmed . sequent orders sent to the foreign firm ,

BEFORE EXPIRATION OF 'TERM - DAMAGES. willful, or that it is so reckless as to the 20. The People ex rel., etc. v. Goodrich. In . and such orders, therefore, arenot with
formation sustained and respondent disbarred .

in the provisions of the Michigan law
-The opinion of the Supreme Court of rights of others as to be equivalent to in

avoiding liquor contracts.
this State, by WALKER, J. , holding that tentional wrong. Mr. Justice Davis de 44. Mulferd et al . v . Beveridge . Decree affirmed

-Schofield and Craig , JJ . , dissenting. Money paid for liquor purchased in

when an employee, under a contract for livered the opinion . The same rule was violation of the State liquor law, may be

payment of money by installments for a applied to the case of the Western Union
14. Harding v. Osborne. Affirmed - Breeze and properly set off against a valid indebted

Sheldon , JJ., dissenting.
ness to the liquor-sellers.term of service, is discharged without Telegraph Company against Eyser.

146 Wing et al . v . Doge et al. Decree affirmed
cause, he can sue on the contract, at the THE CONGRESSIONAL PRINTER AN OFFICER iupart, and remanded. Baxter v. Spencer.

147. Jordan v. Dodge et al. Decree affirmed in
end of each month , for the installment

part, and remanded . Error to Hillsdale. Reversed, with

which accrues due at that time, or wait In the case of the United States against
costs ; new trial ordered. Opinion by

till the end of the term and sue for the Allison, it was held that Allison, who was 146. Helpstalv. Berthold et al . Reversed in part, Graves, J.

whole ; that If he sues on the contract an employee of the Government print 15. Phelps et al. v. Edwards et al. Reversed in
part, and remanded .

for damages for the whole term, he can ing office from June, 1866, to June, 1867, 25. Morris v . Graves, Affirmed .
A mortgagee of chattels who had ex.

only recover for the amount that would was not entitled to extra compensation versed and remanded .
35. Cursen . impleaded , etc. v. Browning. Re- pressly fixed a certain time and place

bave been due, had he continued in ser- under the twenty per cent, act , because 82. Robey v . Beach et al. Reversed and re for the payment of the mortgage, the

time beinga few days later than thedate

vice, at the time the suit was instituted. the printing office was not under the In 86. Arnold et al . v . Rhodes et al, Decree re. of the maturity of the debt, made him

If, when discharged, he rescinds the terior Department,as claimed, and there 95. Artt v. Osgood. Decree reversed .
self a wrong-doer by seizing the chattels

contract and then sues for its breach, it fore in the executive department, but 123. Getts v . Clark. Reversed and remanded . on the day before the day he had fixed

187. Wilson v. Church . Affirmed .

may be that he can recover for all the for payment; payment on that day
was under the control of the committees 211. The First National Bank of Galesburg v.

Mayo. Reversed and remanded. would have been a satisfaction of thedamage he sustained during the term byl of the two Houses of Congress. The 239. Ovingtonv.Smith
etal.Reversed . debt.

a

THE RULE AS TO EXEMPLARY DAMAGES.

PEOPLE'S CAUSES - DOCKET OF 1875 .

REHEARING DOCKET OF 1875.

CIVIL CAUSES -DOCKET OF 1874.

OF CONGRESS .

CIVIL CAUSES -- DOCKET OF 1875 .

and remanded .

CHATTEL MORTGAGE - TINE OF PAYMENT

manced.

versed .
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CIRCUIT COURT OF COOK CO ., ILL. required to do. This is denied by an af- law appointed the assessor of the capital so late as the last special session of the

OPINION FEBRUARY 1 , 1876.
fidavit of the deputy assessor, who as- stock of corporations. Its duty in assess legislature, that body , by clear implica

serts that he called at the office of the ing is precisely the same as to fixing the tion , acknowledged the custom and

THE CHICAGO TRIBUNE Co v. CITY OF CHICAGO company and left with its president a valuation of property it may assess as yielded to its influence by the provisions

et al ; W. F. STORY V. SAME ; THE

CHICAGO JOURNAL Co. v. SAME.
blank schedule, to be filledup by him , that of other assessors. If any of these of the act to tax the shares in national

and that he was then informed by said assessors make their assessments care banks. They therein impliedly declare

THE POWER OF A COURTOF EQUITY TO RE: president that hemight assess the per lessly , or if they err in judgment, and that such shares are to be taxed the

STRAIN THE COLLECTION OF A TAX BY sonal property ofhiscompany at $ 100, persons areinjuredby their action, such same asother property .,A share of
INJUNCTION.

000. But, admitting that the fact is as is conduct does not vitiate the assessment. bank stock , under that bill, is not re

Opinion by WILLIAMS, J.
stated in theTribune's bill , this court, The Supreme Court has gone even fur- quired to pay more State or local taxes

There are certain general principles, in order to give that complainant the ther and declared that the willfulmiscon- than a piece of land or a house of equal

applicable to suits to restrain the collec benefit of such objection, would be com duct of assessors shall not vitiate the value ; and the plain inference is , ifsuch

tion of taxes, which have been repeated pelled to overrule a decision of the Su- assessment. In the Dunham case, 55 property be assessed on only one third

ly laid down by the Supreme Court of preme Court of this State. Illinois , 361, that court said : “ That a of its actual value , bank stock should be

this State, and must, therefore, be the In thecase of DuPage county v. Jenks, a statute which in terms or by necessary assessed on the same per cent . of its act

law of these cases now under considera 65 Illinois, 287 , that court said : As to implication , authorizes the omission of ual value. "

tion . the objection that the assessors did not real or personalproperty in the city , so In the above case the court entirely

Among these are the following: call on persons for a list of their taxable as to destroy the uniformity in respect disregardedthe admitted fact that the

1st. It is only inrarecasesthatthe property; that was an omission of duty topersons and property within thejuris property of no owner in Bureaucounty

courts will enjoin a tax." * * “ They on the part of the assessors, but is only diction of the city required by the 5th had been taxed at its real value, and

will not unless the property is exempt anirregularity, and affords noground for section of the ninth Article ofthe Con- found this noobjection totheproceed
from taxation, or where a tax is levied restraining the collection of the tax .". stitution of 1848, would be void , there ings; while they considered the action

which is not authorized by law, and in It is objected that the State Board of can be no doubt.

the absence of all legal power, or where Equalization has acted illegally ; thatby But the position that it lies with min. thetax of the defendant, and therefore

of the Board of Supervisors in raising

the persons imposing it have no power law it was boundto affixa cashvalue isterial officersto defeatthecollection of taxing it disproportionately as unfoun

conferredupon them bylaw to levysuch to railroad and other stocks, whereas it taxesby suchomissions, whethermade dedin justice and in direct opposition to

a tax. Butwhere the property is liable hasausessed such stocks at only fifty per willfully or from carelessness,is not tena- the Constitution.” The same positions

to the burden under ihe law, and the cent. of their cash value, and therefore ble . Such officers may make themselves were substantially reiterated by the Su

law hasauthorized the tax to beimposed, its action in addingthe fifty -two per amenable to the law for misconduct in premeCourt in the case of C. & N.W. R.

and it is levied by persons or officers cent. cannot be sustained. office, but cannot thus stop the wheels R.Co. v. Boone County, 44 Illinois, 243,

designated by the law to levy such a tax, The primary duty of the Board of of government." Scholfield v. Watkins, in which case this language is used : “ It

equity will not interfere,but will leave Equalization in assessing such property, 22Illinois, 66 ; Merritt v. Farris, 22 Illi- cannot be that one portion of the tax

the parties to their legal remedies." 22 as by law they were compelled to assess, nois, 303. payers ina county,owning taxable prop

Illinois, 36 ; 22 Illinois, 595 : 35 Illinois, was, to so make their assessments " that If such be the law in reference to care erty, shall be required to pay more tax

460 ; 65 Illinois, 286 ; 66 Illinois , 383 every person and corporation shall pay less or willful omissions of property by es, in proportion to its value, no matter

2d. Courts will not interfere byinjunc a tax in proportion to the value of his, assessors , a fortiori it applies to valuation how thatmaybe ascertained, than an

tion to prevent the collection of taxes, her or its property.” This they were by assessors, which may be too high or other portion in thesame county. If

because there have been irregularities compelledtodo, both bythe Constitu- too low . In Spencer v. The People,6 theassessors, regardless of the strict in

in the assessment. 22 Nlinois, 37 ; 22tion ofthe State and by the revenue law. Legal News, 215 , the court said : i The

junction of law, shall place a value upon

Illinois, 312 ; 22 Illinois, 595 ; 65 Illinois, The requisitionto assess at its fair cash question presented by the record is, 'property far below its real cash value ,

286 . value, applies not only to stocks to be whether, upon an application for judg: and such a practice goes on unchalleng

3d. Courts will not interfere by injunc- assessed by the State Board of Equaliza- ment against realestate for delinquent ed,and is recognized by the authorities

tion to restrain a tax,because the officer tion, but to all other property of what, taxes, the objection may be made that havingspecial charge of the revenues of

assessing it was only an officer de facto ever kind and by whom assessed . Real there was too highavaluation placed the State, that misconduct must also
and not de jure. 22 Illinois,312; 22°Illi- estate is required, by section four of the upon the land by the assessor in making contain within itself the great and car

nois, 602; 35 Illinois , 466 ; 65 Illinois, revenue act, Stat. of 1874 , page 858, " to the assessment," and in passing upon dinal principle of uniformity. No war.
286. be valued at its fair cash value, estimated this question the court says :

4th. The omission by the officer to as- | at the price it would bring at a fair vol “ The framers of the Constitution observed in the case of individuals, and
rant is given, if the law is not strictly

sess property liable to tax , will not in . untary sale.” All personal property is to could not have contemplated any such their property isnot assessed at its actual

validate the assessment upon other prop. be assessed upon the same standard of consequences as that a tax levy should value, that the property of a corporation

erty subjectto the burden , though such value. Section 24 of the revenueact, be void incase an assessor should hap- situate in the same county shall be as

omissions weremade by the officer care Stat . of 1874, page 860, has enacted that pen to omit to asses any taxable proper- sessed atgreater proportional value than

lessly or even willfully . 55 Illinois , 361 ; " it shall be the duty of the assessor to ty, or should make an incorrect valua- that of individuals, even though the en

22Illinois, 303 ; 65 Illinois, 286 ; 6 Legal determine and fix the fair cash value of tion of any property,whereby would be hanced assessment is not the actualcash

News, 215. all items of personal property.” Indeed produced the result that everyperson value of the property of such corpora

5th. The assessment of property at too I do not know of any revenue act that would not actually pay a tax in proportion. The same rule which is applied to

high a valuation will give to the injured has not fixed such a standard. The lan- tion to the valuation of his property." individuals, justice and the Constitution

párty no redress, unless the assessment guage is not always the same. Some . The objection we are nowconsidering demand shall be applied to corporations.

was fraudulent. 76 Illinois, 198 ; 6 Legal times it is said the assessor shall assess is not that the Board of Equalization, To demand ofappellants that they should

News, 215. property at its “ actual value," at other assessed stocks of corporations out schedule their property at its cash value,

6th. Whereaparty hashad an oppor times at its “true value,"and then again of just proportionto otherproperty,but while individuals may scheduletheir

tunitytoredress his alleged grievance at its “ cash value.” They are equivalent that they assessed it incontravention of property atone-thirdor lessofsuchval

in another form , and has neglected to expressions, all requiring theassessment the language of the revenue law. ue, would be to demand of the former

avail himself of such opportunity, a to be made at its fair cash value. It is If the objection is a good one it applies three times the amount of taxes de

court of equity will not interfere to re true that thelaw might require that prop- with a like effect to every valuation manded of the latter. As we said in the

dress an injury which but for his own ertyshould be valued atfifty per cent. made under the present law by the town Bureau County case , such a proposition

laches, might have been prevented. 76 or 25 percent. of its fair cash value for assessors, and ifit isa good onethere nev- is so monstrous as to be indefensible by

Illinois, 201; 26 Illinois , 357 ; 6 Legal thepurposes of assessment, and in the er has been in this county, or perhaps in fairargument. Such discrimination is

News, 215. absence of any constitutional limitation , any county of this state, a valuation in condemned not only by the Constitution,

Whether these rulesare reasonable or such a valuation would be unobjection accordance with previous revenue laws. but by the indignant yet no less just

unreasonable, they have,in suits such able ;but in every case theassessment The real and personal property of this judgment of an honest people."

as those now before the court, been so must have a relation to the cash value,and county has never been valued by any

often stated and reiterated by the Su- that must be primarily determined. It assessor at its real cash value. Uniform
Referring to the Bureau case above

preme Court ,that theirbinding force is difficult to fix the fair cash value ofany ity ofassessment may sometimes have cited the court continues : “ In that

cannot bedenied and shouldnotbe property, real or personal,accurately, by been approximated,but valuation at actu- cuit Court was in favor of the railroad

evaded . I have cited only a part of the estimation . Take a piece of real estate al cash value for county taxation has nev.

caseswhich enforcethem. The com- in the centralportion of a largecityand er been even attempted . The act passed company ,holding that their schedule

plainant'sbillscontain no charges of attemptto fix its valueby theopinion of by theGeneral Assembly of thisstate, was correctand in compliance with the

actualfraudperpetrated orattempted witnesses. Every man havingexperi- in February, 1853, provided that “ each statute,and thepractice under it,which

by the assessor. In the case of the ence in such matters,and especiaily ev- separateparcel of property shall be val' hadobtainedforsuchalongseries of

Evening Journal the assessor valued its ery judge, knows that honest,intelligent ued at its true value in money

years unchallenged and unquestioned.

property at theexactsumhewasdirect- and unprejudiced witnesses will differ and personalproperty of every descrip. And here (says the court),wemightsay:

ed by oneof its proprietors to assessit from100 to 150percent.in their esti- tion shall be valued at theusualselling moreexplicitlythan was saidin that

In the case of the Times the valuation mates.

price of similar property at the timeof ( Bureau ) case, that a long, uniform and

of the assessor was iu strict accordance How much more difficult it is to fix listing in the county where the same
unchallenged practice urder a law is

with
the written and printed return ofits thevalueof stocks byestimation ,and may then be; and if there be no usual strong evidenceof the realmeaning of

businessmanager . This isnot denied, moredifficult still to estimate the value sellingprice known to theperson whose the law. To the boary maxim , contem

and isprovenby the production of docu- of franchises. For this reasonthe law, duty it shall be tofix a value thereon , poranea expositia est optimaet fortis-ima in

ments signed by the parties. It could while itfixes act ::al cash value asthe then at such priceasit is believed could lege, is accorded full force in allcourts

hardly be said to be a fraud on thepart criterion ofvaluation, because it is the be obtained thereforinmoneyat such and we have ever rendered it due re

of the assessor committed upon the com- best possible standard , esteems the at- time and place .” The valuation of prop.
spect."

plainants, to permit them to set a value tainment of such value as of small mo- erty of individuals in Bureau county, Although the law has, ever since the

upon their own property.In the Trib- ment as compared with uniformity of noiwithstanding this plain provisionof organization of the State, required all as

une case theassessor returned the prop - valuation.
the statutes, as returned by the assessors, sessments to be made at the actual cash

erty at $ 55 000, a difference of only $ 15 , The Constitution of this State says ranged from one-fifth to one-third of its value, I know of no law in relation to

000 from the value set upon the property nothing about fixing the actual cash cashvalue, while the C. B. & Q. R. R. valuations more plain and positive than

in complainant's bill , and which in itself value of property for assessment, but it bad returned their property for assess the statute the Supreme Court then had

is not enough to justify the conclusion bas provided thatlaws shallbe passed for ment atfrom one -third to one-half its under consideration. And after the de

that the assessor acted fraudulently. the raising ofrevenue which shall make actual value.
cisions upon so clear a statute in both

The charges of fraud in the several bills all persons pay in proportion to the value The Supreme Court, with these facts the Bureau and Boone county cases,it

must, therefore, have regard to certain of his, her or its property.
before it, in the case of Bureau Co. v . cannot be successfully contended that

acts done by the defendants, which , not The ascertainment of value becomes TheC.,B. & Q.R.R. Co , 44 Illinois,230, the action of the State Board in fixing

beinginthe estimation of the several mainly important in its relationtothe held that the requirements of thelaw the value of railroad stock upon the same

complainants legal, and being injurious primary idea of uniformity . Proportion that property should be valued at its basis as other property. Even though

to their respective interests, theyhave ate taxation is the end; the ascertain true value in money,wereexceedingly that basis beonly half itsreal value is
chosen to characterize as fraudulent. If ment of value the means to such end. difficult , if not impossible, and, in re- illegal. This objection has been consid

these several acts are legal, then they The law has fixed a uniform standard gard to the rule of valuation adopted in ered at length, because it was so pressed

are neither fraudulent, norin the legal ofvalue for allproperty, that is, “ actual Bureau Co., said : “ The rule adopted and relied on in argument. Theabove

sense injurious to complainants . cash value.” If property of all descrip- by the assessors in this State has grown reasoning will apply with equal, if not

TheChicago Tribune Company alleges tions isnot assessed atsuch value, it is into a custom ,andhasbeentacitlysanc- greaterforceto the objection thatthe

that the town essor did not call at its through no defect in the law, but owing tioned by every departm of the gov: law requires the equalizations as well as

place of business and demand a schedule to the fault of the assessors.
ernmentfor a long course of years, and the assessments to be made bythe State

of its personal property, as by law he was The State Board of Equalization is by l it is now too late to challenge it. Even | Board upon the cash value. If one re

* *
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quisition may be dispensed with by the earnestly and ably presented upon this tion of about one hundred and twenty. it was levied might be valued as truly in

Supreme Court, so may the other . argument againstthe action ofthe State five millions of real estate from the city accordance with the Constitution by the

Objection has been made to the action Board of Equalization. There is not one tax, while it doubles the assessmentupon town assessors, if they were by law des

of theState Board in that it has arbitra- of these objecti'ns to the action of said personal property . A change which ignated to perform that service, as by

rily raised the assessed value of person board which can be sustained without must result in so greata shifting of the the city assessor. Section 270 of the

al property in Cook county 52 per cent, contravening either the express language burden of the city taxes as between real charter did allow the city , at its election ,

and of real estate 62 per cent ; and that or the necessary and logical deductions and persoual property, could only be to avail itself of their assessment, instead

in defiance of the sworn returns of a to be drawn from the opinions delivered justified in view of this positive sanction of subjecting it to the expenseof making

multitude of assessors throughout the in the cases above cited . of the law. Did the.law sanction such a new assessment. They had made an

State, that they had assessed property It was objected that the right of the a change ? assessment for town, county and State

at its fair cash value , they arbitrarily State Board to equalizeapplies only with Bill 300 (statutesof 1874, page 254, ) au- purposes , and the legislature had pre:

found that such assessments were upon reference to State taxes, and that al. thorized the collection of city taxes undur scribed that in a certain contingency it

the average at only 50 per cent of the though it might have the right to add its provisions, but section 270 of the act should also be for city purposes. It was

cash value. Thewhole duty ofthe Board , 52 per cent. to the valuation for State enacted as follows: “ The city council not only a constitutional, but, apparent

except in such cases as they were con purposes, that did not justify the addi- of any city shall have power at any timely, a money saving provision. If there

stituted assesors, was to equalize the tax. tion of 52 per cent. to tbe valuations for in lieu of the mode herein provided for could have previously been any doubt

es throughout the several counties of the other taxes. The primary object in the the assessment and collection of general of the legality ofsuch appointment, I am

Ştate, so that each county should bear creation of the board was to secure uni city taxes, to, by resolution or ordinance, at a loss to see why there should be any

its just proportion of taxation . In this formity of taxation for State purposes, elect to certify to the county clerk the since the decision of the case of DuPage

regard, the Board sustained towards the but it is equally true that one of the clear- amount or amounts required to beraised Co. v. Jenks. Again , it is urged that if

several counties the same relation, and est purposes of the revenue law was to by taxation upon the assessmentof prop- the town assessors might have acted for

performed the same duties, which the secure proportionate valuation, not only erty for State and county taxes,and to the city, in case the certificate had been

county Boards of therespective counties for State, but for county purposes . To collect the taxes for said city in theman- made at the commencement of the offi.

sustained and performed for the towns of effectuate this design, section 117 of the ner provided for in the general revenue cial year, that the city, having proceeded

which said counties were composed . Revenue Act, provides that “all rates for laws of this State, and in such case to under bill 300 up to August 9th, had ex.

The right ofthe county board to equal taxes herein provided for shall be extend abolish the office of the city assessorand hausted its election, and could not, at

ize taxes betwee : the towns, has never, ed by the county clerk on the assessed the city collector, provided, however, that time, certify as provided by section

so far as I know , been questioned . The valuation ofproperty, as equalized and as that nothing in th.s section contained 270. It is admitted that the city was

nécessity of such equalization has always sessed by the State Board of Equalizalion ." shall be so construed as to prevent such proceeding with its assessment under

been admitted . In no other way could Sections 126, 128 and 131 , are clear and corporation at any time thereafter from bill 300, up to August last ; but it is also

uniformity of taxation for the counties explicit upon the same subject, and give providing for the assessment and collec. admitted that the assessinent was then,

have been secured . The action of the substantially the same directions. The tion of taxes by ordinance and by the and still is, inchoate. I am not aware of

State Board of Equalization is no less im- law is not only exceedingly clear in this manner in this act hereinbefore set any principal of law which would pre

portant to secure proportionate taxation regard, but, unless there is a limitation forth .” vent the city from abandoning an as

for the State. The average values in to a rate percent, and that limitation is On the 9th of August last, the City sessment for taxes which had not been

one county, as they are equalized by the exceeded , it is hard to perceive how the Council by ordinance elected to certify perfected, or that would estop the city

county board, is often twice or thrice citizens of a county can , as to local taxes, to the County Clerk the aomunts to be from perfecting another because it had
that of similar property in another coun- be injuriously affected by an increase of raised by taxation, being over the sum abandoned one that was still imperfect.

ty. The possible disproportions in val- the valuations by the State Board . The of five millions of dollars. The right of taxation by the city is by

ues may be illustrated by the actual dis- county ofCook levies a certain epecified The objectiuns made to such action up . virtue of a delegation to it of that gov

proportions of the valuations of the same amount for county purposes, not a cer on the part of the city authorities are ernmental prerogative by the legislature.

property , in the samedistrict and in the tain rate per cent. If that amountis less twofold, the first, denying the right of The right of eminent domain comes in

same year, made by the city assessor of than 75 cents upon the $100 valuation.it the City Council to make the certificate the same way . If the city had attempted

Chicago, and the assessors for the towns matte:'s not whether the county property at any time, and the second denying its to exercise its delegated right of eminent

of South , North and West Chicago, as is valued at onehundred millions or five power to make it at the time when it domain ,and the condemnation had been

such assessments are set forth in com : hundred millions. was made . pressed almost to completion , it could at

plainant's bills. For the year 1875, the The less the valuation the greater the It is argued that, by the Constitution , any time before final confirmation, have

city assessor's valuation of real estate rate per cent . to be paid ; the greater the taxes must be assessed by the Corporate discontinued its proceedings without

was over $253,000,000, while the aggre- valuation the less the rate. authorities and no one else, and that the prejudice to its rights. 2 Dillon on Mu

gate of the three town assessors valua The Constitutional requirements are town assessors do not answer this des nic , Cor.,sec. 473.

tion ofsuch property was less than $ 129 ,- two : First, that the assessment shall be cription . The last proposition cannot be Why, when it is exercising the dele

000,000. It was to remedy such and far proportionate, so that each tax- payer denied . But if by the assessing of a tax gated right of taxation , should it not be

greater discrepencies in valuations that shall bear his due share of the burden ; is meant its imposition, then the former allowed to exercise the same privilege ?

the State Board of Equalization was cre- and second, that, except by a vote of the proposition might be admitted , and yet If it is still said that the city is es :opped

ated. It was never designed that they people of the county , the county author- the right of the assessors to value the by its action , of what act or series of acts

should be bound by theestimates oftown ities shall never assess taxes, the aggre- property for the purposes of taxation shall the estoppel be predicated ? It

assessors. Sections 105, 106, 107 ,with other gate of which shall exceed seventy -five might exist. For the town assessors had ought not to be estopped merely by the

sections of the revenue law, have given cents upon theone hundred dollars yal- nothing to do with the imposition of the lapse of time. It , at least, ought to be

them extensive powers and large discre- uation , unless for payment of indebted- City tax. That was done by the City permitted to enter upon the fiscal year,

tions for the purpose ofequalizing, while ness existing at thetime of theadoption Council, when by ordinance it deter- and determine what taxes must be raised

the same law prohibits them from de- of the Constitution. mined to raise the $ 5,000.000 for rev . to ineet the current expenses. The stat .

creasing the aggregate assessed valuation If, then, the State Board of Equaliza enue purposes from the property with ute provides for this The commence

in the State, and from increasing it more tion had raised the valuations of all per- in its jurisdiction . The duty ofthe town ment of the official year found the city

than one per cent. By the report of the sonal and real property in the county of assessors was in part judicial and in part with an assessor and collector in office.

board for the year 1875, it appears that Cook , or of any other county in the State, ministerial, but whether judicial or min . So far as they acted in affecting an assers

they found the average valuations of all one hundred per cent. , and such increase isterial and however indespensible to the ment, they appear to have done so under

the counties in the State , as returned by had been uniform , it would not have ultimate collection of the tax, those existing laws, not because they were

the county board, to be fifty per cent. of increased the relative burden of the tax duties were entirely distinct from that under any express orders from ihe city

the cash value of the property. Taking payers. ofits imposition. The Constitution has authorities. The city ought not to bees

this as their basis of action ,they proceed. The only way in which the action of not said that persons performing such topped because its officers proceeded

ed to raise the valuations in some coun- the State Board of Equalization can have duties shall be either officersof or resi- with their dnties under statutes of the

ties and lower them in others, in order occasioned injury to any taxpayers in dents in the district for which they act. State which they were, as good citizens,

to secure uniformity of taxation for the reference to the State taxes and these In the absence of a Constitutional limi: bound to obey. Section 270 declares that

entire State . I see nothing to indicate all the complainants are willingand offer tation, the power of the legislature as to the Common Council may , " at any time, "

fraud in their action , nor any departure to pay. taxation would be absolute , both as to certify to the county clerk the amount re

from the law , which has not been justi. It is said that the city tax is invalid , amount, and as to the method in wbich quired to be raised by taxation “ upon the

fied by the decisions of the Supreme for the reason that upto Aug. 9, 1875, the tax should be assessed and collected. assessment of property for State and coun .

Court. The powers and duties of the the city authorities had been proceeding Art. 9, Sec. 1 , of the Constitution . pro ty taxes." and to collect , etc. It is the

board have been so often passed upon to collect the city taxes under an act vides for the valuation of property as assessment, not an assessment, the use of

and defined by the Supreme Court, that commonly known as Bill 300, and that follows, " such value to be astertained by the definite article being more appropri

many of them can no lo : ger admit of they had no right to abandon said as some person or persons to be elected or ate to an existing assessment than to

question. sessment and elect to collect taxes under appointed in such manner as the Gen. one which was not commenced.

It was contended in the case of The the general revenue act ; that by such eral Assembly shall direct, and not oth To qualify and limit the meaning of

People v . Salomon, 46 Illinois, 333, as it election they adopted assessments there. erwise." The Constitution of 1848 con the words " at any time,” counsel would

has been in the cases at bar, that the tofore made by the assessors of the tained a provision precisely similar to have us interpolate into the section some

Board of Equalization had no power to towns of South Chicago, West Chicago the one above quoted, and the Supreme such words as these: At any time before

equalize assessmentsby an arbitrary rule and North Chicago, who had never been Court held , in the case of DuPage Co. v. the commencement of the fiscal year. To do

which disregarded the rights of the indi: up to that time the officers of the city, Jenks, 65 Illinois, 283, that “ there was this the court must performa legislative

vidual tax payer, but the court decided and who had not, in any respect, acted no constitutional provision which has rather than a judicial function. The

not only that theboard was constitution in its behalf ; and by sich action the prescribed the details that shall be ob . limit within which the certificate is to

ally created, butthat theact defining the burden of city taxes upon personal prop- served in making assessments for taxa . be filed is found in sections 111 of the

powers and duties of the board was based erty has been doubled. tion ." There was none in the Constitu- city charter and 122 of the general rev

upon a principle which commended it
The bills aver that the valuation of tion of 1848, and there is none in the enue law . The first provides that the

self to the best judgment of the court. real estate by the city assessor for the Constitution of 1870. In the case last city council shall , on or before the second

In the case of Porter v The Rockford & year 1875, was over two hundred and cited, it was held that if the assessors Tuesday in August,in each year,ascertain

R. I. & St. Louis R. R Co., 6 Legal News, fifty - three millions, the valuation of the were appointed in pursuance of an ex the amount necessary to be raised for

319, the court not only passed upon the town assessorsin the same territory was istingstatute, it wasall that was requir- corporate purposes andassess theamount

constitutionality of the law , appointing about one hundred and twenty -eight mil . ed . In that case , the assessors whose upon the property subject to taxation,

the Board of Equalization , but held that lions; thevaluation of personal property appointment were complained of, were and certify the ordinance to the county

the adoption of rules for the ascertain by the city assessor for the same year appointed by the Board of Supervisors, clerk, and the latter fixes the sametime

ment of values was legal , and that in no was forty - two millions, and of the town and were not even residents of the towns for the filing of the certificate by the

other way could the board properly dis- assessors about forty - five millions. The for which they were assessors, nor were city of the amount it requires should be

charge its duties, and that though the city levy for the taxes of the year 1875 they sworn into office ; but the court assessed with the county clerk. The

board might have erred in its valuation , was over five millions of dollars. It will held that they were officersde facto, and certificate was made in apt time under

no power was given to the courts toar- be readily seen that a change from the city that the taxwas valid . Independent of these sections. No other timeis fixed

rest the collection of the tax on that valuation to the valuation of the town that decision , the constitutional limita- by thestatute, and the courts have no

account. The decisions in the case of assessors would largely decrease the taxes tion being such as I have stated , I fail right to limit the city in any other way

the Republic Life Insurance Co. and in to be paid upon real property and would to see whya law which would require a than the legislature bas limited it.

the Adsit case, fully sustain the view in largely increase the taxes to be paid by resident of Cairo to assess property in It has been insisted in argument upon

the Porter case .
personal property, while it did not change Chicago should not be valid, however behalf of the city that there was ,under

In these cases, and others of a similar the aggregate taxes, taking the two kinds unwise and im politic. the present proceedingby virtue of the

character, the ne Court have over- of property together. It is claimed that The tax having been imposed by tne revenue law , no limitation by statute of

ruled the objections, which have been this is virtually (in its results) an exemp- 1 City Council, the property upon which the per cent. to be raised by taxation ,
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costs .

As there is a limit in the act under the the city of Chicago upon personal prop- in these bills. Such cases must stand support of thesame,and by Henry Cooper in op

provisions of which the city is permitted erty . The main ground relied on in the upon their respective merits. If relief No. 128. William Buddell et al. v. Augustus Do

to make its election to certify, it ought bill was that thetax was illegal. Upon should be granted by injunction in such nig and William E. Ide. Passed .

No. 129. Porter G. Turner et al. v. Charles H.

not to be permitted to deny the binding demurrer in the court below the bill was cases, no serious harm need ensue to

force ofthelimitation contained in the dismissed ,andalso upon like demurrer the City. To restrainthe tax for merely and yet Rd This causewas argued by Charles

act by which alone it obtains the power a cross- bill filed by the Union Nat. Bk. , legal objections which, if sustained, arguments by Ashley Pond forappellees.

to certify. The law permits the city , at on substantially the same ground , shar- would invalidate the whole asssessment
No. 130. Cornelius Storm et al . v. The United

States. Passed .
its election , again to return to bill 300 ed the same fate . The case was taken and render the City for the time being No. 131. Alexander M. Earle et al. v . H. Mc

for the collection of its revenue, and that to the Supreme Court of the U.S. , and bankrupt, for the purpose of protecting Veigh. This cause was argued by S. F. Beach for

act may be used for such purpose one thedecreeofthecourtbelow afirmed. a few individuals
, who even if the tax is appellants,andby P. Phillips for appellee.

year and the general revenue law the In that case the court said : * Assuming void , have several complete and in

next. If this construction, contended the tax to be illegal and void, we do not expensive remedies for their wrongs by Tuesday, Feb. 1 .

for by the city's counsel, is correct, the think any ground ispresented by the bill suits at law ,would not bejustifiable in On motion of T. J. Durant, Ira J. Bloomfield, of

city couldcollect therevenue under bill justifying the interposition of a court of view of the numerous decisions above Bloomington, I was admitted.No. 131, The ÆtnaInsurance Company v. David

300 for a service of years under the lim . equity to enjoin the collection . The ille quoted. The prayer of the several com France and wife. This cause was argued by Sam .

itation, which it is confessed that act gality of the tax and the threatened plainants for injunctions must therefore uel C.Perkins for plaintiff, and A.H. Sharpless
for defendants .

contains, and then suddenly and unex . sale of the shares for its payment, con- be denied. No. 133. Charles C. Smeltzer V. Miles White.

pectedly to the citizens, return to the stitute of themselves alone no ground This cause was submitted on printed arguments

revenue law and assess them at double for such interposition . There must be UNITED STATES SUPREME COURT. and Nathaniel Wilson for defendant.
by Galusha Parsons for plaintiff, and J. H.Ashton

the previous per cent ; or it could assess some special circumstances attending a
PROCEEDINGS OF.

No. 134. Christian S. Eyster v. Thomas and

under limitation one year and without threatened injury of this kind, dis James W. Gaff. The argument was commenced

any limitatiou the next. To be at the tinguishing it from a common trespass, Thursday, Jan. 27 , 1876.
by J.A. Mills forplaintiff.

Adjourned until Wednesday at 12 o'clock .
mercy of every city council , which could and bringing the case under some recog .

at its will tax the citizens without limit, nized head of equityjurisdiction , before Huntington, New York , and James Hoban , of
On motion of R. T. Merrick, ThomasYoung, of

THE ILLINOIS REPORTS . — We call atten
would be a sad prospect for an already the preventiveremedy of injunction can Washington, D. C., were admitted .

tax-burdened city. A construction of be invoked . It is upon taxation that the
No. 104. (Assigned .) Myra Clarke Gaines v . Jo. tion to the advertisement of Mr. Free

the law which would permit such a re- several States chiefly rely to obtain the seph Fuentes et al. The argument of this cause

man, on the first page of this issue, ansult should not be adopted unless com means to carry on their respective gov No. 43. (Assigned .) The Town of Concord v. The

pelled by the words of the statute. The ernments, and it is of the utmostimport- Portsmouth Savings Bank. This cause wasrenouncing that he can furnish Illinois

fair construction ofthe law is in favor ance to all ofthemthat themodes adopt- besedeborgereis forideasalor, plaintiff, and Reports from 47 to 67, also volumes 76
of the limitation . If there is a limita- ed to enforce the taxes levied should be No. 124.TheHome Insurance Company v . Ben- just issued ; that volumes 75, 68 and 77

tion of three per cent. the complainants interfered with as little as possible. Any jamin Luce. Dismissed with costs.
insist that that per cent. mustbe calcu- delay in the proceedings of the officers, Evansville and Crawfordsville Railroad ComNo. 125. Henrietta s.Gould, executrix, v. The will follow in rapid succession ; that full

lated upon theaggregatevaluation of the upon whomthedutyisdevolved of col- pany. The argumentof this cause wascommenced sets of such as he has will be delivered

town assessors, and not upon thevalua lecting the taxes , may derange the opera- by Charles Tracy for plaintiff. at $ 4.50 per volume, and that current vol
Adjourned until Friday at 12 o'clock .

tion as equalized by the State Board . tions of government, and thereby cause umes will be delivered to subscribers for
The statute is " three per cent. upon the serious detriment to the public. No court Friday, Jan, 28 .

$ 5.00 per volume.

aggregate assessed valuation of all prop- of equity will , therefore, allow its injunc On motion of Matt H. Carpenter, Samuel Gorm

erty assessed .” The State Board asse-stion to issue to restrain their action, ex ley, of Philadelphia , Penn .. was admitted.

the valuation of a great amount of prop- cept where it may benecessary to pro- The Evansville and CrawfordsvilleRailroad ComV. GEORGE H. Harlow, the present Sec

erty. The language of the statute in- tect the rights of the citizen whose proppany. Theargument ofthis cause was continued retary of State, will be a candidate be

cludes that property. If the property erty is taxed, and he has no adequate by Charles Tracy for plaintiffs, and by ,asa Iglefore the Republican convention for a

they assess is included, what excludes remedy by the ordinary process ofthe hart for defendants, and concluded by Charles
Tracy for plaintiffs. re -nomination. He has made an effi .

their equalized valuation of that and law. It must appear that the enforce No. 127. Marie Romie et al. v. Teresa Casanover.

other property ? ment of the tax would lead to multiplic. This cause was submitted on printedarguments cient and capable officer, is popular with

The law requires all assessmentsto be ity of suits,or produce irreparable in this c.Houghton and John Reynolds for plain the people, and will be a hard man to

carried out upon the equalized value, and jury, or, where the property is real es No. 120. Alfred H.Clementsv. Joseph P. Mache- beat.

it is that upon which the three per cent. tate, throw a cloud upon the title of the bonefet al. This cause was argued by J. W. Den

is to be calculated . It is further object. complainant, before the aid of a courtof verforappellant,and by R. T.Merrick forappel
BANKRUPTCY - PROOF OF DEBT-NOTARY

ed that a portion of thetax was levied for equity can be invoked . In the cases No. 456. James and Squire Williamsv. The Uni- Public. — Among our new bankruptcy

the purpose of paying interest upon ille- where equity has interferred, in the ab- ted States. On motion of Matt H. Carpenter, on

gal indebtedness ofthecity . But neither sence of these circumstances,it willbe behalfofcounsel for appellant,dismissedwith blanks we have a blank for proof of debt ,

of the bills discloses the nature of the found , upon examination, that the ques Adjourned until Monday at 12 o'clock . prepared expressly for notaries public.

illegality, nor sets forth what portion of tion of jurisdiction was not raised, orwas
Monday, Jan. 31 .

the taxis assessed to pay illegal interest, waived." Citing in support, 14 New

and therefore the court cannot know York , 534 ; 25 New York , 312 ; 35 Illinois, rigues,ofWashington , D.C., wasadmitted.
On motion of T. J. Durant, Jose Ignacious Rod

CREDITOR'S Bills . — The LEGAL NEWS

COMPANY have a very complete creditors

whether any,or if any , how much of the 465—to which citation might be added On motion of Matt H.Carpenter, Edward T. bill . It is printed on half a sheet of cap

tax should be pronounced illegal. It was several more cases in the SupremeCourt Wood , of Brooklyn ,New York, was admitted .

also said that the town taxes were not of Illinois, and many cases decided in in error to the Circuit Courtof the United States printed on ten or twelve pages.

No. '83. J. Sherman Hall et al." v . John Weare. and really contains more than those

properly certified . They were certified other courts. for the northern district of Ilinois. Strong, J. ,

by the town authorities, and a less There is nothing in the three cases
delivered the opinion , reversing the judgment of

the CircuitCourt withcosts, remanding the cause

amount than that required by the town now under consideration which calls for TO ATTORNEYS.with directions to a ward a new trial . Davis, J.,

was allowed by the county board. There the interposition of the restraining pow did not sit during the argument of this cause and

was, therefore, concert of action to the er of a court of equity. There is no ac
took no part in the decision.

No. 546. Frederick J. Mayer and Seth Evans,

extent ofthe tax by both town and coun- tual fraud upon the part of the assessor. assignee, etc., v . Mat. Hellman , assignee , ete . In

ty authorities. There would have been In the Journaland Times case, he assess error to the Circuit Court of the United States for The Trust Department of the Minors

the southern district of Ohio. Field , J. , delivered
more force in the objection had the ed it at precisely the sum he was re Trust and Savings Bank was organized to

the opinion. reversing the judgment of the Circuit
amount fixed by the county board ex- quested toassess it, by the parties most Court with cost, and remanding the cause for fur supply a want of long standing in the

ceeded the tax imposed by the town. I interested in giving a lawfulvalue. The ther proceedings in conformity with the opinion
West. A responsible Corporation which,

have noticed the principal objections Tribune Companywas assessed by him of this court,
No. 105. The Milwaukee and St.Paul Railway unlike individuals, does not die, but has

urged in argument against the validity of at $ 15,000 more than its present valua- Company v. Mary A.F. and D.D.Arms. In error

the tax . But if therewere valid legal ob- tion . But such valuation, if too great, to the Circuit Court of the United States forthe perpetuity ; which will receive on de

jections, what,then , is the duty of a chan- could have been redressed by applica : reversing the judgment of ine Circuit Courtwith posit moneys of Estates , or in litigation

cellor in these cases ? That alsohas been tion to the town board of review, and if costs, and remanding the cause with directions to awaiting settlement, orwhich, from any rea

settled by repeated decisions. In the not there, by application to the Board of award a new trial.

DuPage county case, 65 Ills. , 286, the County Commissioners, and the Tribune No. 118. The Western Union Telegraph Com- son, cannot be invested or loaned on fixed

court said : “It is with reluctance that must suffer in this regard for its own Court of the Territory of Colorado. Davis, J., de time, and receive and execute trusts, and in

chancery stays the collection of the pub- laches. Neitherofthesebillsmakes livered the opinion,reversing the judgmentofthe vest money for estates, individualsand

lic revenue. It is a branch of equity out any special caseof injury , andunder Supreme Court with costs, and remanding the

cause, with directions toreverse the judgment of corporations.
jurisprudence of very modern introduc- the many decisions above quoted , even the District Court of Arapahoe county, and to di

tion , andof doubtful expediency. It may if the tax was void, the injunction ought rect that court to award a new trial.
All deposits in trust department of

well'bedoubtedwhether it would not not to issue except upon such a showing: In error to the Circuit Court of the United StatesNo. 86. Robert Dowv.David Humbertet al. the Ilinois Trust and Savings Bank draw 4

have been better for the public welfare In each case, if the tax is invalid , and for the western district of Wisconsin. Miller, J., per cent. interest, and are payable on five

had the parties been leftto seek their should so be declared bythecourtof delivered the opinion,catismia interade missent days notice. Negotiable certificates are

remedies atlaw in all cases, as they were last resort, the complainant has a com ing, Clifford and Hunt, JJ . issued when desired . Deposits in Sav
until recently, required to do." And the plete remedy at law by bringing suits No. 65. The Propeller Colorado, etc. , v. Elon W.

court said it had no inclination to enlarge against the city and county to recover Hudson, owner, etc. Appeal from the Circuit ings Department draw 6 per cent. interest

the rule which limited the reliefto cases the taxes it has been compelled to pay of Michigan . Clifford, J., delivered the opinion, upon the usual regulations.

of fraud , to cases where the tax was un- illegally . affirming the decree of the Circuit Court with The bank is located at 122 & 124 Clark
authorized, or the property exempt from The city and county are both able to Costs and interest.

the tax. And even in cases of illegality respond to any judgments which maybe appeal from the Courtof claims." Waite,C.J., de
No. 643. The United States v . William Allison . Street ; has a paid -up cash capital of

ofthetax,there must also be special obtainedby either orall the complain. livered the opinion, reversing the judgment of the $500,000, and surplus of $25,000.

reasons alleged in the bill for the inter- ants in any suits to be brought to recover Court of Claims, and remanding the cause with

positionof the court, as that the collec- money paid illegally, and the complain- directions to dismiss the petition .
DIRECTORS :

tion of the tax will cause to the com- ants would not be compelled to resort to liam Chumasero and John A. Johnson . In error

plainant irreparable injury, or occasion a multiplicity of suits in order to obtain to the Supreme court ofthe Territory of Montana. W. F. COOLBAUGH, JNO. B. DRAKE,

him a multiplicity of suits, or the court such judgments,ifthey havelegal claims. Waite, c.).,delivered the opinion ,dismissing the ANSON STAGER, L. B. SIDWAY,

will not interfere to restrain the tax . If upon the objections presented upon No. 127. Marie Romie et al. v. Teresa Casanova. C. M. LINDGREN, Dr. N. S. DAVIB ,

This doctrine has been clearly announced the argument of these several suits, this in error to the SupremeCourt of the state of Cal.
R. T. CRANE,in the following Illinois cases : 35 Illi- court should restrain the collection of ifornia. Waite, C ...,delivered the opinion , dis- Jno. MOCAFFERY,

missing the writoferror with costs .
Wu. H. MITCHELL, Isaac WAIXEL,nois, 466 ; 6 Legal News, 324 ; 22 Illinois, the City tax, and of partsof the County No. 831. Alex . P. Stewart et al. v. Meyer Sonne

36 ; 7 Legal News, 321. Dillon on Munic. and Park taxes as asked , the City at bron . Waite, C.d.,announced the decision , grant Geo. STURGES, THEO. SCHINTZ,
Corp., Sec. 738, says : Equity, will not least would be almost entirely deprived in the motion to reinstate this cause upon the

JOIN CRERAR, H. G. POWERS,

restrain even an illegal and void tax as- of revenue, and could not carry on the No. 527. George D. Crary and Henry Pike v.

sessment where it is sought to be en- City government for six months.
John Devlin. The motion to dismiss this cause

0. W. POTTER.

forced against personal property only, since Its financial credit would be utterly Fendall in supportof the same, and by E, T.
was submitted on printed arguments by Reginald

here the party has an adequate remedy destroyed. If there have beenmany in Wood in opposition thereto. OFFICERS :

at law ; " citing, in support of such prop- stances of gross mistake in this assess
No. 622. Charles K. Brown , surveyor, etc. v.

Frank S. Atwell , administrator, etc. The motion L. B. SIDWAY, JNO. B. DRAKE,
osition, a large number of cases decided ment, or offraud, actual or legal, upon to dismissthis cause was submitted on printed

in various States of the Union . the part of the assessors, asis more than arguments by James Flynn in support ofthesame,
Prest. 2nd V. Prest.

The case of Dows v .TheCity of Chica- possible, they are not withinthe scope and by John B.Gale in opposition thereto.

go, 11 Wallace, 108 ,was a suit brought to of this opinion as they would present et al. The motion to dismiss this cause was sub
No. 811. Charles Rock hold v. ThomasRockhold H. G. POWERS, Jas. S. GIBBS,

V. Prest.

restrain the collection of a tax levied by | facts entirely dissimilar to those stated mitted on printed arguments by W.W. Boyce in
( 9.34 ) Cashier ,
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CHICAGO LEGAL News. agreed to pay for the insurance upon the the purpose of giving the undated paper,him any portion ofthe insurance money

building, and also upon the ground that comparing these more full and formal he did consent to furnish a sum ofmoney

SATURDAY, FEBRUARY 12 , 1876.
the insurance was, even if there had instruments of May 4 , 1867 , with the equal to the insurance money collected ,

been no such contract, for the benefit of previous undated paper writing, the de . only upon the condition that his archi

the party who was bound to rebuild. sign would seem to be that the two for- ! tect in Chicago, Wadskier,should be em

Theexpress contract relied upon is the mer should take the place of and be in ployed to make theplans and specifica .

The Courts. following: the stead of the latter. The very enter. tions, and superintend the erection of

“For and in consideration ofan agreeing into the subsequent instruments of the building ; that the plansand specifi

ment to pay three thousand dollars per writing, indicates that they were to be cations should meet his approval, the

Tarough the courtesy of William H. annum,madethis day with EdwardEly, constituted and relied upon as the evi. money to be advanced pro rata as the

for the rent of No.3Washington street, dence of what was the contract between work proceeded,and that the new build

KING , of the Chicago bar, we have re- I agree to lease said premises to him the parties.
ing should be superior by that sum , to

ceived the following opinion : from the 15th day of July, 1867, to May The terms of the undated writing be the building he was required to build

SUPREME COURT OF ILLINOIS.
1, 1878, and it is agreed that I am to pay ing, " I agree to lease," and noi terms of under the lease . Wadskier was not em

the tax s and insurance on the said build present demise, tend to show it to be ex- ployed by appellant as the architect, but

OPINION FILED Jan. 21 , 1876 . ings and improvements, to leave in the ecutory , looking for its consummation to some other architect wasemployed. D.

No. 194. - EDWARD ELY v. DAVID J. ELY et al. present gas-fixtures, and also the furnace a lease afterward to be made. The rule J. Ely testifies, that appellant never con

and the range ; and I also give the option of law upon the subject is familiar — that sulted with him with regard to the char
Appeal from Superior Court of Cook.

to the lessee to purchase this property it is a general rule of evidence that a acter of the building erected ; that the

PREMISES DESTROYED BY FIRE- DUTYOF at $ 30,000, any time within five years written contract,executed between par- architect's plans and specificationswere

TENANT TO RE-BUILD -COVENANT TODE- from this date. In case said purchase,ties, supersedes all their prior negotia- never submitted to him , and that he
LIVER IN AS GOOD CONDITION-INSUR- then the terms are to be $ 7,500 cash in tions and agreements upon the same never approved any plans or specifica

ANCE . hand, and the remainder in one, two subject. tions. The building erected by appel

1. This was a bill filed by EdwardEly,theap- andthree years, at eight per cent. per This rule has not application some lant was four stories and a basement, the

pellant, for the purpose of obtaining thebenefit of annum interest. DAVID J. Ely . " times when the last contract covers only walls of the basement and first fioor be

the insurance upon the premises of which hewas
“ If elected to purchase within three a part of the subjects embraced in the ing sixteen inches, and above that twelve

leased the premises toappellant. The lease con- years from this date, price to be twenty- prior one, and it plainly appears, from inches. It appears from the evidence

tained covenants on the part of the lessee that he eight thousand dollars ; terms asbefore the character of the contracts, that the that the walls are too slight for a build
had received the premises in good order and con

named .
dition, that he would keep them in repair at his

David J. ELY ." last one was not intended to be in per- ing of that kind. The testimony of the

own expense, and at the end of the term would This paper writing has no date, and formance, or supersedure ofthe former architect, Wadskier, is, that the walls

deliver the same up to his leasor in as goodorder the parties are not agreed in their testi- one, and that the provisions in the for- ought to be twenty inches in the base

Caroline D. Ely,wife of David J. Ely . She, in her although Edward Ely admits that it was tended to remain unaffected . And as second and third stories, andtwelve

by him . The title to the property was inMrs. mony as to the timewhen it was given, mer not embraced in the latter, were in ment, and sixteen inches in the first,

ownname, procured policies of insurance on the
some time previous to the lease and neither the lease nor the option contract inches in thefourth story, and that noth

building upon the premises leased. The building written purchase option contractof May of May 4 , 1867 , refer to the subject of in- ing less would answer for heavy business.

was erected by the tenant. Held , under thecoven- 4th, 1867. surance, nor to that of gas fixtures, or It appears,too , that there is no front en
ants in the lease that the tenant must sustain the

David J. Ely testifies that the paper furnace or range, mentioned in the un. trance to the building above the first
whole expense of re -building ; that a court of

equity cannot impose upon the owner a portion was procured by Edward Ely the last of dated writing, it is urged that this brings story , except a centre entrance for both

of such cost; that this insurance money is as February or first of March, 1867, to be that writing within the exception above buildings , which would be unadapted to

much the money of Mrs. Ely as thatderived from used to influence Peter Page, if possible, named — that a subsequent agreement is the separate occupancy of thebuildings,

2.INSURANCE - RE-Building.That a tenant has to lease to Edward Ely at a lower rent not to havetheeffect of supersedingan to remedy which would involve very ex

no equity to compelhis landlord to expend money than Page was asking, the building on antecedent one, unless the entireground tensive alterations of the interior of the

received from an insurance office, on the de thecorner of Wabash avenue and Wash of the first one is covered by the latter. buildings.

the premises, or to restrain the landlordfrom ington street, in an adjoining slock , of That would be to nullify the rule inall The promise to furnish any money to

guing for the rent untilthe premises are rebuilt.- which EdwardEly was trying to nego- cases as to any omitted term of a previ- ward rebuilding, without adverting to

[ED . LEGAL NEws.
tiate a lease , it being the distinct under- ous negotiation or agreement which whether it was eupported by a sufficient

Sheldon, J. — This was a bill filed in standing that it was not to be binding should not be contained in a later con consideration, was accompanied with ma

the court below by Edward Ely , the on either of the parties. Edward Ely tract upon the same subject. terial conditions, according to the testi

appellant, for the purpose of obtaining contradicts this, and they are the only This provision as to insurance in the mony of D. J. Ely, which were not com

the benefit ofthe insurance upon prem- witnesses who speak upon the subject . undated writing does not remain in plied with , and for that reason , there

ises of which he was tenant. This paper writing bears the appearance force , because there is no mention made was warrant for the decree, finding there

By a lease, bearing date, May 4th, 1867 , of having been hastily drawn up for a of it in the lease of May 4th . On com was no liability on the score of such an

David Ely, 'one of the appellees,demis- temporary purpose ,and not as the final parison of theseseveral writings, the one expresspromise. It is not sufficient

ed to Edward Ely the premises situate contract upon the subject. It is not with the other, no such intention isman to say that the conditions were substan

in the city of Chicago, known as No.3, signed by Edward Ely, and although it ifest that this stipulation in the undated tially complied with , in that the new

Washington street, to hold from the 15th speaks of an agreement as made the writing, relative to insurance , should re- building ismore valuable than the old one,

day of July, 1867, until the first day of same day to pay $3,000 rent, there is no main afterward in force, unaffected by by the amount of the insurance money.

May, 1878 , at the rent of $ 3,000 per year. other evidence of any such distinct the execution of the lease ; but the con The conditions were important in many

The lease contained covenants on the agreement. trary one is evinced , that the lease and respects as concerned D. J. Ely , and he

part of the lessee, that he had received The paper, as it purports, is a contract option contract of May 4th should be is entitled to claim exemption from lia

the premises in good order and condition, all on the side of David J. Ely , with expressive of the entire contract of the bility otherwise than according to the

that he would keep them in repair at nothing binding upon Edward Ely . parties upon the whole subject . terms of his promise.

his own expense , and that at the end of There are absent the usual particular In confirmation of this, if it were nec We do not find then that the claim of

the term he would deliver the same up formal covenants which attend the let. essary , reference might be made to the the complainant to this insurance money

to his lessor, in as good order and con- ting of such valuable property for such a letters of Edward Ely to David J.Ely , of has the support of a promise to pay the

dition as when they were entered upon length of time and such a large rent. 23rd July , and 22nd August, 1867,relative insurance , or of any express promise to

by the lessee . The lease of May 4 , 1867, has no agree to the construction of the words “ subject rest upon .

At the same time of the execution and ment , on the part of the lessor, as bas to his lease,” in the optional contract of The further position which is taken .

date of the lease , the following agree the paper writing, to pay taxes and in- purchase of May 4th , 1867, wherein Ed- that irrespective of any contract wbat

ment was executed by the parties : surance , to leave in the present gas fix- ware Ely states his understanding, that ever, the insurance was for the benefit

Chicago, 4thMay, 1867. tu es, furnace,and range, and says noth- the purchase was not to be subject to the of the party , who was bound to rebuild ;

" It is mutually understood that Edward ing whatever in regard thereto, the lease lease, and asto showing he refers to what we know no ground of principle upon
Ely, the lessee of the property known as containing only terms of simple demise David J. Ely said to him on the evening which it is to be maintained. The erec .

No. 3 Washington street, Chicago, has on the part of the lessor. of May 4th , 1867, but makes no allusion tion of the new building by the lessee,

the right to purchase the same, as fol On the part of the lessee, it contains a whatever to the undated writing, which was not done at the instance, or by the

lows :
large number of particular, lengthy, does not contain these words; thus man- procurement of the lessor. It was the

“ Any time within three years from the formally-drawn,and very stringent cov . ifesting, tbat he did not regard that writ- | voluntary act of the lessee, done in the

date hereof, at twenty eight thousand enants ; as, for the payment ofthe rent, ing as then operative and in force, as oth- performance of his own covenants in

dollars ( $ 28,000 ), and within five years in sums of $ 750, at the end of every three erwise he would have referred to that as the lease . He was not entitled to the

as above,atthirty thousand dollars ( $ 30 ,- months — to pay all water rents - to determining the question. contribution by the lessor, of any money

000), with interest from date and upon keep the premises in a clean and healthy We can entertain no doubt that the toward the rebuilding. Had there been

the following terms : One- fourth of the condition, in accordance with the city undated paper writing, if ever of any no insurance there could be no pretense

purchase money to be paid in cash at ordinances ; that the premises are re- force, is to be regarded as having been of a legal claim against the lessor for any

the time of giving notice of purchase or ceived in good order and condition ; that merged in and superseded by the subse- portion of the cost of rebuilding. Whence

desire to purchase ; the remainder to be the premises shall be kept in repair by quent lease and option contract of May the claim of this insurance money ? It

paid in three equal annual installments, the lessee at his own expense ;that he 4th , 1867, and that it was thenceforth in- belongs to the assured, the owner of the

from the date of the notice of the desire will not underlet or assign, without the operative and of no force. building. The title to it was purchased

to purchase, with interest on the full written assent of the lessor ; to yield up As before remarked. the lease contains with her money , not that of the lessee.

amount of the deferred payments, annu the premises at the end of the term in no agreement on the part of the lessor, She had an insurable interest in the

ally, in advance, at eight per cent. (8 per as good condition as when the same were to pay insurance . OnMay 31 , 1872, Ed - premises, and so had the lessee. Either

cent.), all interest tobe paid as stipulated, entered upon ; for a forfeiture and right ward Ely addressed a letter to D. J. Ely, might have insured their own interest,

and the deferred payments to besecured of re-entryfor defaultinthepaymentof informing himthat he proposed to build she chose to insure herinterest.Apa

to the entire satisfaction of the grantor, rent or keeping any covenants ; and va- ipon the premises, giving a general de pellant did not see fit to insure. The own.

his assigns, heirs, executors or adminis- rious minute provisions in regard there- scription of the character of the building er might have insured for the benefit of

trators, by assignment of properpolicies to and in favor of the right of distress ; he intended to erect, that to do it,he re- appellant, but did not do so . She insur

of insurance upon the buildings thereon. that the lessee shall pay all costs andat- quired the insurancemoney ,and request- ed in her own name, paid the premiums

David J. ELY. torney's fees and expenses of enforcing ing D. J. Ely to send on the money at and the insurance wasfor her benefit.

EDWARD ELY.” the covenants ; and there is a provision once. Edward Ely immediately com- There is nothing looking toward the ben

The title to the property was in Mrs. that changes, alterations and additions menced rebuilding upon this and the efit ofappellant in the matter, any more

Caroline D. Ely, wife of David J. Ely, in and about the buildings, convenient adjoining lot of one Martin Andrews, than his having been requested to pay

and she, in herown name, procured pol- for the lessee's business, may be made at and completed the buildings in the win the premiums for insurance, which he

icies of insurance on the building upon his sole expense. There is a variance, ter following . The appellant, while ad absolutely refused to do. He might have

the premises. On October 9, 1871 , the too, in the terms of the option to pur- mitting that D.J. Ely always denied any done so, and had ground of claim to the

building was destroyed by fire, and there chase, of May 4, 1867, from the paper liability to pay him the insurance money, insurance money: He did not do so,

were paid to her by certain insurance writing, in this : that in the former, the testifies that in August, 1872, D. J. Ely and is not entitled to the benefit ofwhat

companies, $5,000 . lessee's right of purchase is to be subject promised to pay over the insurance mon- he would not pay for.

Edward Ely has,since that fire, erected to his lease, the interest on the deferred by as the building progressed, requiring He was not charged nor chargeable

a new building on the lot, better and payments is to be paid annually, in ad as the only condition to the payment, with the premiums. The building to be

more expensive than the old one, and vance, and the deferred payments to be the execution of appellant's personal sure , upon the expiration of the lease ,

claims this insurance money, for the re- secured to tie satisfaction of the grant bond against mechanic's liens. if it then remains will belong to the own

covery of which this bill was brought. or, by assignment of proper policies of D. J. Ely testifies, that while stating to er of the premises. But that was an ad

This claim is based upon an alleged ex- | insurance upon the buildings. Even if I appellant, that he did not admit but de- / vantage she secured by force of the
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covenants in the lease. Appellant saw that he never was a partner, but a clerk , amount of the note and interest, cannot Eight years experience. Address P. O.

fit to enter into covenants, and keep the merely, and as such entitled to wages. be regarded such a departure from the Box 1037." Spised in the daily paper of

building in repair at his own expense, When the plaintiff rested his case, the authority conferred by the power of at the 28th by adding, "scandal avoided."

and to deliver it up at the end of his defendant moved for a non -suit, which torney as to render all the acts done un It is further charged that the newspa

term in as good order and condition as motion the Court denied, remarking in der it erroneous. per press of Chicago having exposed the

when he received it, without making the hearing of the jury,"Asit now stands The position of appellant might be re- system ofanonymous divorce advertise
any exception of loss by fire.

upon the evidence now in , the plaintiff garded with more favor if it appeared ments and fraudulent divorces, mention

The legal effect of such covenants is has made out a perfect case, and is enti- that Fitzpatrick bad been injured by the ed the name of Goodrich as connected

well settled , and appellantmust abide by tled to a verdict , unless the defendant act of his attorney . Such , however, is therewith , as " A. Goodrich ofpost-office

them , as he made them . It is the prov- makes a defense .” The defendant ob not the case . On the other hand, he box 1037 notoriety," after which the di

ince of courts to enforce the contracts jected to this, and we have considered makes no complaint, but seems to be en - vorce advertisements of defendants, as

which parties themselves make, not to the point; and whilstexpressing our dis- tirely satisfied with the acts of his attor- published in a Chicago daily paper of

make contracts for them. Because it may approbation of any interference of the ney and the judgmentof the court. September 30th , 1875 , read in this way :

seem a hardship for the appellant, that Court, by remarks or otherwise , within It is , however, insisted that as the “ Divorces legally obtained - not fraudu

he should sustain the whole cost of re- the hearing of the jury, unless they be power of attorney was more than a year lently. Fee after divorce . Ten years

building, while the owner of the prem- in the form of instructions, the remark and a day old , the law required an affi- practice in the courts of Chicago . Ad

ises will enjoy the ultimate benefit there. here excepted to , in the view of the tes- davit to be filed to prove the execution dress P. O. Box 1037."

of, should the building remain , a court timony then before the jury, could not of the power of attorney , and to estab It is further charged that defendant,in

of equity cannot, for such reason, impose have prejudiced the defendant's case , lish that Fitzpatrick was then alive. The the month of August, 1875,caused to be

upon the owner, payment of part of such and we would not, therefore , set aside record furnishes no information in re- inserted in the Daily Herald of that date,

cost. This insurance money is as much the verdict. gard to the nature or amount of evidence a newspaper of large circulation publish

the money of Mrs. Ely , as that derived There was no error in refusing a new heard by the court at the time the judg- ed in the city of New York, this adver

from any viner source. trial on the ground of newly discovered ment was rendered ; it contains no bill tisement: "Divorces legally obtained

The case is analagous to that ofmortga- evidence. The evidence was not of a of exceptions, except on the motion to for incompatibility, etc. Residence un

gor, andmortagee, who have each an in conclusive character ; it was cumulative, amend record . We will, therefore, pre- necessary. Fee after decree. Address

suarble interest. When the mortgagee in- merely. Perceiving no error in the rec sume the evidence offered and consid. P. O. Box 1037, Chicago, Ill." ; and that

sures, the mortgagur having had no con- ord, the judgment is affirmed. ered sufficient to authorize the judg- defendant caused the same to be publish

nection with the insurance, cannot claim MONROE & LEDDY for appellant. ment: . Under the authority, however, ed in the New York Daily Sun of Sep

its benefit. The mortgagee may enjoythe F. W. Young for appellee. of Rising v . Brainard , 36 Ill . , 80, and tember 14 , 1875, and in newspapers of

insurance money received and stillcollect Stahl v. Shipp , 44 Ill . , 134 , proof of the various other States ofthis Union.

the whole mortgage debt from the mort
Through the kindness of the law firm that Fitzpatrick was then alive, was ant well knew the fact that no divorces

execution of the power of attorney, or It is further charged that defend

gagor. Honore 2. Lamar Fire Ins. Co.,

51° 11., 409 ; King v. The State Mutual of M. A. RORKE & Son , we have received then unnecessary. could be obtained in any of the courts

Fire Ins. Co. , 7 Cush ., 10 . the following opinion : As we perceive no error in the record , of this State without publicity , and that

In Leeds v . Cheetham , 1 Sim . Ch . , it SUPREME COURT OF ILLINOIS. the judgment will be affirmed . he used the phrases, “ without publici

was held that a tenant has no equity , to Affirmed . ty " and " scandal avoided,” in his adver

compel bis landlord to expend money
OPINION FILED JAN . 21 , 1876. WILLIAM L. Moss for appellant. tisements, to impress the public mind

received from an insurance office, on the No. 291.-D. E. K. STEWART v. THE HIBERNIAN M. A. RORKE & Son for appellees. that he could procure divorces in the

demised premises being burnt down, in courts of Chicago withont the proceed

rebuilding the premises, or to restrain
Appeal from Cook ,

the landlord from suing for the rent un

We have received from Adolph Moses, ings being made public, averring that
- DEPARTURE

til the premises are rebuilt.

the several newspapers published in that
FROM POWER-PROOF OF EXECUTION . of the Chicago bar, the following opin- city did then publish and have always

We do not find that the court below 1. Where a power of attorney authorized an at ion :
published the proceedings of the courts,

committed any error in dismissing the confess a judgment, etc.,and the attorney entered
torney to appear and waive service of process and

SOPREME COURT OF ILLINOIS .
and that for some time past the practice

bill . an appearance and allowed the jury to hear the of referring divorce causes to masters in

Decree affirmed . evidence, held not such a departure from the OPINION FILED FEB. 4, 1876. chancery had been abolished. And it is

WILLIAMS & THOMPSON for appellant.
power as to render all acts done under it errone.

THE PEOPLE OF THE STATE OF ILLINOIS ex rel. further charged , that defendant well

William H. King for appellees. 2. A judgment entered by confession in term ADOLPH MOSES, A, M. PENCE AND WIL knew the fact that “ incompatibility,

time will not be set aside when the power of at LIAM H. KING V. A. GOODRICH .

toroey is more than a year and a day old because
was not one of the lawful causes for di

Motion for rule to show cause .
We have received from F. W. Young, the record does not show that evidence was in .

vorce in this State, and that one year's

troduced that the defendant was alive.-LED, LE

of the Chicago bar, the collowing opin- GAL News..
THE POWER OF THE COURT TO STRIKE A residence in this State was required pri

LAWYER'S NAME FROM THE ROLL FOR or to filing a bill of complaint for divorce,

Opinion by Craig , J. IMPROPER ADVERTISING FOR DIVORCE unless the offense complained of was

SUPREME COURT OF ILLINOIS.
Appellee recovered a judgment in the committed in this State, whilst one or

Circuit Court of Cook county againstD. both parties resided therein and could

OPINION FILED JAN. 21 , 1876. E. K. Stewart and Joseph ritzpatrick
1. Right OF AN ATTORNEY TO ADVERTISE.—That

an attorney may make any one of the branches of only be bad in the county where com

No. 285. - WILLIAM SKELLY V. JAMES BOLAND,
upon a promissory note. Stewart alone

the law a specialty , but he mustnot in so doing plainant resided .

imp'd , etc. appeals, and seeks to obtain a reversal of and actiog, use undignified means, or low , dis It is then charged that these advertise

Appeal from Cook .
the judgment, solely upon theground hold hisname to his advertisement, nor should ments are falseaud scandalous, calcu

REMARKS OF COURT TO JURY. thatthecourt had no jurisdiction , by they be false,or contain libelon the courts. lated to bring the courts of justice into

2. Power of Court.- That the court having disrepute and contempt, and were pub

tion ofthecourt in trying a case. In terteringby codefendant,Fitzpatrick .The original procesa lo he pressawarenerightto licence the proces lishedby thedefendant with theinten

That whilethe courtexpresses its disapproba- service of process, or otherwise,over his

remarks within the hearing of the jury ,unless record filed in this cause does not show license isnot abused , or perverted to a use not tion of deception and fraud.

contemplated in the grant.
case, as theevidence shows that the defendants service of process upon Fitzpatrick, or The advertisements were admitted in

could not have been prejudiced, the court refuses that his appearance wasentered; but, the respondent guilty ofimproper practice and defendant's answer tobe his act, and a

to set aside the verdict.-- [ED. LEGAL NEWY.]
by an amended record filed since the improper advertising in divorce cases,and strikes printed letter purporting to bave been

Opinion by BREESE, J.
cause has been pending in this court, it his name from the roll of attorneys. - ED. LEGAL issuedfrom his office , 124 Dearborn

This was assumpsit in the S ::perior does appear thatonthe 11th day ofFeb- News. ]
streºt, Chicago, bearing his printed sig.

Court of Cook county, by JamesBoland ruary, 1875, and before the judgment was Opinion by BREESE, J. nature, and dated Aug. 21 , 1875, ostensi

against William Skelly and John Gwynn , rendered, the appearance of Fitzpatrick On the eighth day of October of this bly in reply to a previous letter from

sued aspartners under the firm name was entered by Andrew M. Rorke, his present term an information duly sub- some unknown person but really intend

of Skelly , Gwynn & Co., to recover attorney. It is, however, claimed by ap- scribed and sworn to was filed in this ed as a “ circular, " was also his act. In

for services as clerk to that firm ,at pellantthat Rorke, theattorney of Fitz- court, and a rule thereupon prayed this circular,afterenumeratingthe sever

the rate of onethousand dollars per an . patrick, hadno authority to enter such against Alphonso Goodrich, requiring alcauses for divorce, as specified in the
num , by special agreement. Gwynn an appearance as was entered in the him to show cause by the twentieth day statute of this State, he states also on
defaulted and Skelly went to trial on the cause.

of that month why his name should not his professional reputation " incompati
general issue . The jury found for the We do not regard this position well be stricken from the roll of attorneys of ty ” as a cause . The “ circular " also in

plaintiff and assessed his damages, on taken . The record shows a power ofat this court. forms the party of the total amount of

which the Court rendered a judgment, torney was filed with the note upon The information was filed by three charges,one hundred and twenty fivedol

having denied defendant's motion for a which judgment was rendered, executed members of the bar, practicing their pro- fars - twenty - five dollars of which was

new trial. Skelly appeals, making the by Fitzpatrick , bywhich heauthorized fession in the city of Chicago, interested required in band and the ba ance when

point that the Courtmade improper re- and empowered Geo. F. Bailey, or any as they allege in upholding the integrity the decree under the seal of the court

marks on the trial of the cause in the attorney of any court of record , to ap of the courts and of the profession of the was placed in the hands of the appli

hearing of the jury, by which his case pear in any court of record , in term time law , and in the proper administration of cant. If, however, the party perferred ,no

was prejudiced, and that there was error or in vacation, in any of the States, at the law. present payment was required , but a de
in refusing a new trial , insisting the any time after the maturity of the note, The defendant is alleged to be a licens - posit in bank or with an express agent

weight of evidence is against the ver to waive the service of process, and con ed attorney and counselor at law in the at the residence of the party, with the

dict. Nopoint is made on the instruc- fess a judgment in favor of the payee of same city, practicing his profession in the understanding that it was to be paidto
tions. The only contest between the the note for the full amount of the note courts thereof.

the attorney when he sent the decree.

parties was this : Were these services and interest. The information charges that defend- The “ circular " contains this further di.

rendered by appellee as a clerk in the The power of attorney confers full au- anthasbeen guilty of improper conduct rection : “ If the above is satisfactory

concern , or as a partner. The defend- thority to do three things : First , to ap- in causing false and fraudulent adver- and you wish me to proceed , please de

ant , Skelly, contended the plaintiff was pear for Fitzpatrick ; second , to waive tisements to be inserted in diversnews. posit the money in bank or with express

a partner,and in that capacity or char the service of process ; and,third, to papers published in the United States , agent and have them sign the enclosed

acter rendered the services. confess a judgment upon the note for the inviting so -called ” divorce business, receipt and retur to me.”

Much testimony was heard on this amount due thereon . and that he has for years past caused to To indicate further the nature of de

point, conflicting, of course, appellant It cannot be denied that the attorney be inserted in the daily newspapers pub- fendant's special avocation, we give a

being hisown principal witness, whilst possessed the power to waive service of lished in Chicago anonymous advertise- copy ofthe required receipt.
appellee testified for himself. There process, and confess a judgment upon ments. specimens of which are incorpo- $ 125.00 . Aug. 21 , 1875.

were other witnesses on both sides . On the note, in a court of record . The ar- rated in the information , one of which , Received of $125 in escrow, to

the part of appellee the defaulted defend gument of appellant, however, is, as the of August 9, 1870, is of the purport follow- be paid to A. Goodrich upon hispre

ant and partner was examined, and he attorney did not confess the judgment, ing : senting to me a certified copy ofa decree

testified that he and appellant had tried the appearance that was entered, and " Divorces legally obtained without of divorce under the seal of a court of

to induce appellee to become a partner the waiving of the service of process , did publicity and at small expense. Address record , in the case of - versus

with them , but failing in this, they not confer upon the court jurisdiction P. 0. Box 1037. This is the P. O. box In case decree of divorce is not obtained

agreed to hire appellee and give him a over the person of Fitzpatrick. We are advertised for the past seven years, and within three months from this date,

salary, on account of his acquaintance unable to appreciate the force of the ar the owner has obtained five hundred said sum of money to be refunded to

and influence with vessel men .
gument. The fact that the at:orney did and seventy -seven divorces during that

Appellee did make the experiment for two acis unauthorized by the power of time." And this bears as its emblem the figure

a few days of acting as a partner, and attorney, but, instead of confessing the Another advertisementin a daily paper of Justice, with one hand resting upon

gave the partnership the benefit of his judgment, which was the third act au of October 21 , 1871 , of the purport follow- a sword, and with the other bearing
name in one or two transactions, but the thorized, allowed the jury hear ing : “ Divorces legally obtained for de- aloft the scales !

great preponderance of the evidence is evidence and return a verdictfor the sertion, cruelty, etc. Fee after decree. The wiles and arts and contrivances

-
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to which defendant has resorted in his many are eager to seize upon the slight could have been disposed of in ample this lien in the State Court, and moved

most disgusting cause, are not only not est twig thatmay offer toaid them in es- time, so that, if sustained , the deposi- thecourt for leave to issue execution to

denied but justified, and in explana- caping from a supposed sea of troubles, tion might have been reaken in time keep alive said judgment.

tion of his claim to be able to procure in which wedded life has immersed to have been used on the trial with
The court refused the motion , and the

a divorce on the ground of incompatibil- them ? How many are fretting under out any postponement. This course of
plaintiff appealed.

ity , he alleges, by thelaws of Utah Terri. imaginaryills, and what better devices practice is not allowable. Formal and

tory ,that is aground of divorce. This than those practiced by this defendant dilatory objections — that is, those that SETTLE, J. Congress has power, under

we regard as the merest subterfuge, for could be contrivedto increase their dis- go to matters that may be corrected, the Constitution of the United States, to

his advertisements are those of a lawyer quietude and stimulate to efforts, by must be made in time so as to not un establish uniform laws on the subject of

residing and practising inthis state, and perjury, if need be , to free themselves necessarilydelay the business of the bankruptcies throughout the United

tbe scope of the advertisement is to ad- from their supposed unhappy condition ? | Court. States.

vise distant parties of the requirements Is it desirable divorce cases should accu The objections to the interrogatories In order to make the laws uniform ,

of the laws of this State. Besides, the mula'e in our courts ? If so, the defen. ano answersbelong to the same class , the bankrupt tribunals must act inde

defendant exhibited noauthority to prac- dant is justified in the means he hasused they are formal and were urged too late . pendently of State tribunals, and must

tice law in Utah or any other state than and is using, to that end. An honerable, But even if they were well taken , there control them in all things pertaining to

this . It was a false and fraudulent state- high-minded lawyer, will always aid á is enough in the deposition that is unob- the bankrupt and his estate, for it would
ment, and known to be so when made. deserving party seeking a divorce, as jectionable to sustain the verdict. entirely destroy the system , by prevent

Again, these advertisements,some one coming strictly within his professional The judgment is affirmed . ing that uniformity which is enjoined by

or all, convey the idea thatby some unex- duties. He will render the aid, not so the Constitution , if suitors should beper

plained means,defendant has such con- licit the case, andhe will in all things SUPREME COURTOF NORTH CARO- from the bankrupt courts into the Statemitted , at their pleasure, to withdraw

trol over the courts ofjustice in the city regarding it, act the man , and respect,

of Chicago, as to induce its ministersto not only hisown professional reputation,
LINA .

tribunals, cases involving any of the
conceal from public view and public but the character of the courts, and dis E. T. BLUM, Ex ., v. ISAAC W. ELLIS .

questions which grow out of the admin

scrutiny their proceedings in divorce charge the unpleasant duty in all re THE BANKRUPT LAW LIENS — ALL DEBTS istration of the assets of a bankrupt.

cases, and no matter what the claim of spects as an honorable attorney and MUST BE PROVED. It is not denied that Congress could

the applicant may be, whether true or counselor should do. Such a lawyer will The bankrupt law does not divest a lien , but have withdrawn from the State courts

false, whether statutory or not, he, by never be found stirring up or soliciting as all the property of a bankrupt, as well that all cases pendingagainst a bankrupt at
long practice of his arts, can accom- such cases, nor disgrace the profession unencumbered, passed to the assignee and is in

plish all that is desired , neither the by the dissemination of such a “ circu- custodia legis, subject to priorities and liens, it fol- ruptcy, but for convenience, as it was

courts nor the public being the wiser on lar," and" receipt in escrow ," as thisde- lowsthat the Bankrupt Court is the proper tribu: supposed, this was not done, and the as
account thereof. Such shameless effron- fendant manufactures and uses.

nal in which to administer theremediesforthe signee of a bankrupt is permitted to pros
enforcement of liens.

tery has never before, to our knowledge, In view of our duty , as imposed by the All claimants against the estate of a bankrupt ecute or defend an action in the State

been manifested by any member of this statute , and the defendant's rights as are required to prove their debts, however evi - courts , either to recover the estate of the

or any other bar, and it should stigma- guaranteed him by the Constitution and
denced .

bankrupt or to ascertain the liabilities

tize their author with enduring shame the laws, we are unable to see why this Motion for leave to issue execution, and liens upon it.

and contumely. court has not, and should not have the heard before Cloud, J. , at Spring Term, The bankrupt act does not divest a

These advertisements are not only a power, to purgeitselfof alluncleanness 1875, Forsythe Superior Court. lien, but as all the property of a bank

libel upon thecourts of justice of this which may be found in its cloisters , and At May Term , 1870, of Forsythe Su- rupt, as well that subject to mortgages

State, but are false in themselves, and ridding itself ofany nuisance wbich may perior Court, the plaintiff's testatrix, and liens , as that which is unencumber

put forth to thepublic by one who would desecrate them . Miss M. N. Transon, obtained a judg- ed, passes to the assignee , and is in cus

not place his name to them . No high Weare satisfied the defendant has dis- ment for $ 761.65, and costs, against the todia legis, subject, of course, to priorities

minded honorable member of our noble honored the profession of the law , and defendants, Isaac W. Ellis and Holden and liens, it follows that the bankrupt

profession in this or any other State , so his position as one of its ministers ; and Smith , on their promissory note, execut - court is the proper tribunal in which to

demeans himself, nor does any member that he ought to be ,and he is, from this ed to the testatrix of the plaintiff, as administer the remedies for the enforce

of it, jealous of his own honor and duly time forth , disbarred . sureties for one S. E. Smith . ment of liens . The State courts, as we

appreciating his relations to the profession His name will be stricken from the A transcript of this judgment was sent have said, may be employed to collect

and to the courts, so conduct himself. roll of attorneys of this court. to the clerk of the Superior Court of the assets of a bankrupt, and also to as

Look to the distinguished men who have ADOLPHMoses, WILLIAM H. Kingand Davie county, on the12th day of August, certain the liens which may exist upon

adorned the bar, who have shed lustre A. M. PENCE, appeared for the people. 1871 , and made a judgmert roll of that such assets, but it is one thing to ascer.

upon the profession - the Websters, WILLIAM O'Brian, for respondent. court , the defendants residing and hold tain a lien , and quite another to liquidate

Wirts, Pinckneys, Emmets, and in our ing real estate in that county. Both of it ; and if a party can liquidate his own

own State, the Kanes, Cooks, Blackwells, We are indebted to the law firm of the defendants at that time had their liens, through the intervention of a State

Lockwoods, Walkers,and others without homesteads laid off, which covered their court, in the absence of the assignee,

number who have passed away ,who had CARTER, BECKER & Dale, of this city , for realestate . who represents the general creditors,

their own honor and the honor of their the following opinion : The testatrix of the defendant died on there is no protection to other creditors

profession in view, with ambition stim
ILLINOIS SUPREME COURT.

the 7th day of May, 1872. On the 30th against collusion and fraud between the

ulating them to win such trophies as are
day of May of that year, the plaintiff bankrupt and such claimant ; further,

gladly awarded to well-earned merit.
OPINION FILED Jan. 21 , 1876.

qualified as her executor, and on the the settlement of the estate of a bank

Were they ever concerned in such low , No. 167.-C. Kassing v. JOHN H. MORTIMER et al. 23d day of April, he was made a party rupt may be indefinitely postponed by
degrading efforts ? Never It is not Appealfrom Superior Court of Cook . plaintiff to said judgment on the docket tedious litigation in the State courts.

denied an attorney may make any one MOTION TO SUPPRESS DEPOSITIONS. in Forsythe county, butnot on the judg. While all subsisting liens are fully

of the branches of the law a specialty, That objections to depositionswhich may be ob. ment roll of the court docket in the protected by the bankrupt act, we think,

buthe must not in sodoing and acting, viated by issuing a new commission and re-ex: county ofDavie. SinceAugust,1870,no bythe true interpretation of thatact,ali

use undignified meansorlow , disgusting cause is called for trial. Such objectionsmust be execution has issued onsaid judgment. claimants against the estate of the bank

artifices,and least of all should not with - made in time, so as not to unnecessarily delay the At May term, 1874, of Forsythe Supe- rupt are required to prove their debts,

hold his name to his advertisements, business of the court.- [ED.LEGAL News.] rior Court, the plaintiff moved for leave however evidenced . If not so, why,in

nor should they be false or contain libel Opinion by SCHOLFIELD , J. to issue an execution against the defend addition to the requirement that the

on the courts. No honorable , highmind This was an action of assumpsit for ant, Isaac W. Ellis, upon notice duly bankrupt shall enter upon his schedule

ed lawyer, alive to thedignity of his pro- merchandise sold and delivered by appel- served upon him , returnable to that all secured debts, etc. , does the 22d sec

fession and emulous of its honors, could lees to appellant. term, the defendant, Holden Smith, hav- tion of the act require the claimant to

stoop so low as this defendant has. That The only questions discussed in the ing prior thereto obtained his certificate prove his demand,and “ disclose wheth
be should embellish his papers, con briefs before us relate to the ruling of ofdischarge from his debts in the Bank . er any and what securities are held

trived in a spirit of barratry, with the the Court below in permitting the read rupt Court. It also appeared that Isaac therefor ?” The first section confers ju

emblem of Justice, is singularly inappro- ing of the deposition of John G.Schnei . W. Ellis, on the 30th of June, 1873, ob- risdiction upon the bankrupt courtto
priate. der in evidence. tained his discharge from the Bankrupt ascertain and liqnidate the liens and

We have no patience with one, who, The deposition appears to have been Court, and that the reversionary inter- other specific claims upon the assets of

bearing our license to practice law in our taken before one Allen Lee Smidt, of the est in the real estate owned by him in the bankrupt. Here are several courses

courts, has so shocked all sense of pro- city of New York , who was appointed a the county of Davie, at the date of the open, in the bankrupt court, to the se

priety of professional decorum, and of commissioner for that purpose , and it is judgment aforesaid was re-conveyed to cured creditor, but he must adopt sorue

respect to the court in which he prac objected there is nothing in the record him by his assignee in bankruptcy, un- one of them ; he will not be permitted

tices. He is an unworthy member, and showing that he was authorized to ad- der the order of said court, no creditors to sleep upon his lien until everything

must be disbarred . The objectionsmade minister an oath . having proved their claims in the Bank is closed in the bankrupt court, and then

by the defendant, of want of jurisdiction Even if this objection , if made in apt rupt Court. virtually nullify the whole thing by pro

in this court to entertain the case, the time, would have been tenable , which is It further appeared that the plaintiff's ceedings in the State courts . If he re

unconstitutionality of the law giving the not conceded , it is clear it wasmade too judgment against the said Ellis, was mains outside of the bankrupt court, he

jurisdiction, the right of a trial by jury late to be entertained by the court. duly scheduled in the name of M. N. does so at the risk of having his debt

on the information , are entitled to no The record shows the motion to sup- Transon, the testatrix, in his bankrupt barred , and he may also lose the benefit

weight. press the deposition , on account of this petition, which was filed in the bank- of his securities. We are aware that

This court, having power by express objection , was not made until the case rupt court, March 24th , 1873, and that cases may be found, in great abundance,

law to grant a license to practice law, was called for trial. It has been repeat- notice was mailed by the assignee to M. both supporting and opposing the posi

has an inherent right to see that the li- edly held that objections to depositions N. Transon , the testatrix, to Salem , her tions here assumed. We do not feel

cense is not abused or perverted to a use which might be obviated by issuing a place of residence, which the executor called upon to cite or comment upon

not contemplated in the grant. In giant- new commission and re -examining the never received . No notice was ever them , but feel ourselves at liberty , in

ing the license, it was on the implied witness, cannot be heard after the cause mailed to said executor, nor served on this conflict of authority, to adoptwhat

understanding the party receiving it is called for trial and submitted to a jury. him in anyway whatever.
appears to us to be the most reasonable

should, at all times, demean himself in Kimball v. Took , 1 Gilm ., 424 ; Frink v. The usual publication in the newspa- interpretation of the bankrupt act , and

a proper manner, and if not reflecting McCluny, 4 Id ., 569; Thomas v . Duna- per was made, and the executor filed an one which will lead to the least confu

honor upon the court appointing him , way, 30 Ills., 386 ; Winslow, et al . v . New affidavit in which he stated that he did sion in the administration of the assets

by his professionalconduct, he would at lan, et al., 45 Id., 145 ; Moshier v. Knox not have any knowledge of the proceed- of a bankrupt. Indeed, when we behold

least abstain from such practices as could College, 32 Id. , 162. It is not material , ings in bankruptcy, until the defendant, the confusion in which this subject has

not fail to bring discredit upon himself in the present case, that when the mo- Ellis, had obtained his certificate of dis- been involved by the conflicting deci

and the courts;and , above all, that he tion was made,no jury had been actually charge, and said real estate had been sions of different courts, we are inclined

should not publish false and fraudulent empaneled. It is sufficient the case re-conveyed to him by his assignee, and to think that it would have been better

advertisements of his capabilities , from had been reached for trial in the regular it was proved that said judgment had had Congress withheld entirely from

the long experience of years, to keep se- call of the docket, and had been called not been paid. State tribunals all questions touching

cret judicial proceedings, thereby imply for trial , before the motion to suppress Upon this statement of facts the plain the bankrupt, his creditors, and his as

ing a judicial control, which , of itself, is the deposition was made. Had the mo- tiff insisted that the judgment roll ofthe sets .

a libel upon those courts . tion been sustained, it was then too late Superior Court of the county of Davie , We give no weight to the suggestion

The morale of defendant's professional to retake the deposition, and either the created from its date, to wit : August, that the plaintiff in this case had no no

conduct deserves special notice. He case must have been continued, or appel- 1870, a lien on all the real estate of Ellis, tice of the proceedings in bankruptcy ,

makes divorce cases a specialty. How lees been compelled to try without the in said county , which was not divested for this debt was entered upon the de

many persons in our broad land, weary evidence. The deposition had been on by the proceedings in bankruptcy , and fendant's schedule, and notice was sent

ofthe chain that binds them ? And how file for several months. The objection that the plaintiffhad the right to enforce by mail, addressed to the plaintiff's tes
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error

*

tatrix, and the usual publication of no ary 25th, 1863, provides that all suits by by the circumstance that the notes on force the privileges of citizenship and to

tice was made in the newspapers. or against such associations, may be which the suit was institute i were made prevent its abuse in bringing suits in

This court has held, in Knabe & Co. v. brought in the proper courts of the Uni- payable to citizens of the State of Geor- Federal courts . And , further , the banks,

Hayes, 71 N. C. Rep. , 109, that the dis- ted States, or of the State. The 57th gia. The words of the Judiciary Act, in purchasing notes , etc., only are doing

charge ofa bankrupt does barthe claim section ofthe Act of 1864 relates to the 11, are:” (He then quotes the part of what the law authorizesthem to do .

of a creditor who had no knowledge of same subject, and revises and enlarges the act above quoted, being the limita I may,then ,well say, as was said in the

the filing of the petition in bankruptcy, the provisions of the 59th section of the tion, and says:) "This is a limitation on case in Wheaton , that the bank does not

andwhose name was notinserted in the preceding act. In the latter, the word the jurisdiction conferred by the Judi- sue in virtue of any right conferred by

schedule of creditors, and to whom no by, in respect to such suits, is dropped . ciary Act. It was apprehended that the Judiciary Act, but in virtue of the

notice was mailed, unless the creditor The omission was doubtless accidental. bonds and notes given in the usual right conferred upon it by the act of

alleges and can show that the omission It is not to be supposed that Congress course of business by citizens of the 1864, authorizing and creating it, and

to give notice was the resultof fraud on intended to exclude the associations same State to each other, might be as- which constitutes its charter. The char

the part ofthedebtor, and nottheresult from suingin the courts wheretheycan signed to citizens of another state, and ter of the old United States bank was but

of forgetfulness,accident , or mistake. be sued . The difference in language in thus render the maker liable to a suit in a law ,asthis general act is a law, of the

Per Curiam. The judgmentof the Su- the two sections is not such as to war, the Federal courts. To remove this in- United States.

perior Court is affirmed . rant the conclusion that it was intended convenience, the act which gives juris . That the Judiciary Actdoes not control

to change the rule prescribed by the diction to the courts of the Union over the right and power of these banks to

Through the kindness of Earl Bill, act of 1863. Such suits may still be suits brought by the citizen of oneState sue in theFederal courts.

clerk of the court at Cleveland, we have of the United States. If this be not the that jurisdiction where the ' suit is ruled.
brought by theassociations in thecourts against the citizen of another, restrains The demurrer to the petition is over

received the following opinion :
proper construction , while there is pro- brought by an assignee to cases where

U. S. CIR . COURT, N. D. OF OHIO . vision for suits against the associations, the suit might have been sustained, had

there is none for suits by them in any no assignment been made. But the
SUPREME COURT OF TENNESSEE .

THE COMMERCIAL NATIONAL BANK , of Cleveland,
court."

Bank doesnotsue in virtue of any right [ HEAD -NOTES TO CASES IN THE COMMERCIAL
Ohio, v. JOHN G. SIMMONS et al.

THE RIGHT OF NATIONAL BANKS TO SUE al Bank of Boston sued a State Bank of virtue of the right conferred by its char
Again, in 10 Wallace, 605, The Nation- conferred by the Judiciary Act, but in REPORTER. )

IN FEDERAL COURTS.
the same State in the Circuit Court of ter. It does not sue because the defend

Nashville, Jan. 15, 1876.

1. Thata nationalbank does not sue in virtue of Massachusetts, and the action was main- ant isa citizen of a different State from John C. Spence and others , Plaintiffs in
any right conferred by the Judiciary Act,but in tained . This case recognizes the con any of its members, but because its char

error, v . Crockett and Ransom .

1864,authorizingand creating it,and which con struction given to these sections by Jus- ter confers upon it the right of suingits

States bank
was but a law, as this general act is a in that case.

stitutes its charter. The charter of theold United tice Swayne by entertaining jurisdiction debtors in a circuit court of the U.S.
NOTARY PUBLIC . – CERTIFICATE OF PRO

law , of the United States .

2. That the Judiciary Act does not control the We may then regard "the section as

* Thereis, consequently, scarcely TEST — RECITALS IN, ONLY RAISEAPRE

a debt due to the Bank for which a suit SUMPTION . — The statements made by a

right and power of these banks to sue in the fed readingby oragainst, andauthorizing could be maintained in a Federal court, notary, raise onlya presumption. They
eral courts . - LED. LEGAL News.

suit by or againstthese associations . did the jurisdiction of the court depend are prima facie true, but they are open

Opinion of the Court by WELKER, J. It is claimed also by defendants that on citizenship. A general power to sue
to rebuttal. Being but prima facie evi

This suit is brought ontwopromissory the 57thsec .only providesforsuits inanycircuitcourt of the United States, dence, it may be overturned by any legal

notes payable to the order of J.G. Sim- under or authorized by the act,thatis expressedin termsobviouslyintended testimonythatwillsatisfythetribunal

mons & Co.and indorsed to theplain- for liabilities under the act. This is not to comprehend every case, wouldthus having cognizance of the question in dis
tiff. tenable. The words “ under this act ” | be construed to comprehend no case. pute that the recitals of the instrument

The petition states that the plaintiff is refer to and apply to associations under Such a construction cannot be the cor
of protest are, in fact, untrue.

a corporation existing under the laws of the act, as descriptive of the parties au rect one. Wethink , then , that the char .
Where the circuit judge instructed

the UnitedStates, and does not state thorized tosue or besued ,andnotliabil. tergives to the Bankaright to sue in the jurythat it will require the testi

that the payee of the notes is not a ities or causes of action.
the circuit courts of the United States, mony of one credible witness and corrob

citizen of Ohio. We now come to the second question without regard to citizenship ."
orating circumstances, or two credible

The defendants, Thompson and Mills , made, and a very important one, and Now let us examine the banking law witnesses, to rebut the certificate of a

demur to the petition, and assign three about which there wellmay bedifference itself underwhich the plaintiff was or- notary public.” Held , that this was

grounds of demurrer. of opinion . I have examined it with ganized.
The recitals of the certificate are

1st. That it appears on the face of the much care, in order to arrive at a correct Sec. 8 , of the act of 1864, provides but recitals of matters of fact, and ofthe

petition in each of said causes of action , conclusion, and feel well satisfied at the " That every association formed pursu judgment thenotary has formed as to

that the court has no jurisdiction of the conclusions to which I have arrived. ant to the provisions of this act, shall, matters where there may be difference

defendants, or either of them , or of the Suppose the plaintiff has the right to fromthe date of the execution of its or of opinion .

subject of the action .
sue generally in this court as we have ganization certificate, be a body corpor

2d. That the plaintiff and its assignor determined , has it the right to sue on
Nashville, March 6, 1875 .

ate. By such name it may make

are both residents of the State of Ohio, promissory notes assigned to it by a res- contracts, sue and be sued ,complain and Thomas Robertson , et al. , v . Nelson Walker,
and of said district, and have no legal ident of the district ? defend in any court of law and equity as

et al.

right to bring suit against the defend I can find no adjudicated case under fully as natural persons, * * * and ex VOLUNTARY UNINCORPORATED ASSOCIA

ants in this court. the banking law, settling this question. ercise under this act all such incidental TION - Rights OF MEMBERS. — Where cer

3d. For other good and sufficient rea The 11th section of the judiciary act of powers as shall be necessary to carry on tain members of a voluntary unincorpor

sons appearing on the face of thepeti- 1789, after stating that Circuit courts shall the business of banking,bydiscounting ated charitable association having been

tion. have jurisdiction in civil cases, etc., in all and negotiating promissory notes,drafts, expelledtherefrom , filed a bill for a dis
This demurrer raises two questions : cases where the suit is between a citizen bills of exchange, and other evidence solution and winding up of its affairs,

1st. Whether the plaintiff can sue in of the State where “ the suit is brought, of debt ; by receiving deposits ; by buy- and for division of effects among the

this court, being located in the State of and a citizen of ancther State," provides ing and selling exchange, coin and bul members. Held , that the funds con

Ohio, and in this district ? nor shall any district or circuit court lion; by loaning money on personal se- tributed became the money of the asso

2d . Whether, under the Judiciary Act have cognizance of any suit to recover curity, " etc. ciation for the purposes of the society ,

of 1789, and the limitation of the 11th the contents of any promissory note or Then follows, in the sameact, Sec. 57 , and no member hadany individual claim

sectionthereof,the plaintiff can sue in otherchosein action in favor ofanas- already quoted , providing “Thatsuits, to it, but was only entitled tothe bene

thiscourtuponthe promissory notes in signee, unless asuit might have been actions,andproceedings,byor against fits provided bythe rules of the society.

petition described the assignor thereof prosecuted in such court to recover the any association under this act, may be
The parties having no individual prop

to the plaintiff, being a citizen of the said contents if no assignment had been had in any circuit, district, or territorial erty rights to be asserted, and prima

State of Ohio, and of this district. made except in cases of foreign bills of courtofthe United States within the dis- facie, the action of the body in expel

In order to dispose of the questions exchange.' trict in which such association may be ling them being correct, courts cannot

made, it will be necessary to examine I find two cases in 9th Wheaton, de established .”.
take cognizance ofsuch a case to restore

theprovision of theact of Congress “ to cided bythe SupremeCourtunder asim To ascertain the privileges and powers the parties to their position as members

provide a nationalcurrency, etc." approv- ilar question made, which arose under conferred upon these banking associar ofthe society.

ed June 3d , 1864, under which the plain the charter of the oldUnited States Bank . tions, these sections are to be taken and

tiff was organized, and also the act on In the first case, 9 Wheaton, 740, Os- construed together. It seems to me that Nashville, May 21 , 1875.

the samesubject, approved in 1863. born v. TheUnited States Bank, it is de these privileges and powers thus given
Smith v. Smith .

The 59th section of the act of 25th Feb- cided that the charter of the bank con- in this act, are as broad andcomprehen .

ruary, 1863, provides that "all suits, ac- fers on the bank the right to sue in any sive as those given to the United States
WILL - BURTHEN OF PROOF.—The doc

tions and proceedings by or against any circuit court of the United States. In bank by its charter, and referred to in trine of this court hasalways been uni

association under the act,may behad in delivering the opinion in this case , Chief the case in 9 Wheaton .
form , that when a will is produced and

any circuit, district or territorial court Justice Marshall says :
It must be borne in mind that in the its formal execution established by proof,

of the United States held within the " The charter ofincorporation not only Judiciary Act the right to sueor be sued and the will is attacked for fraud or inca

districtwhere such association wasestab- creates it, hut gives it every faculty mainly depends upon citizenship of pacityinthe testator, the burthenof

lished .” which it possesses. The power to acquire the parties. That corporations are only proof is upon the assailing party to show

The 57th section of the Act of 1864 rights of any description, to transact allowed to sue or be sued in the Fed- the fraud, undue influence or want of

provides: “ That suits, actions, and pro- business ofany description , tomake con- eralcourts, under the act, through the testamentary capacity.

ceedings against any association under tracts of any description, to sue on those legal fiction of citizenship, arising from Nashville, May 15, 1875.

this act, may be had in any circuit, dis- contracts, is given and measured by its the presumption that such corporations
trict or territorial court of the United charter, and that charter is the law of the are citizens of the States under whose Mary Bilbrey V. J. T. Poston .

States held within the district in which United States. This being can acquire laws they are created .
HOMESTEAD - CONSTITUTION - WHEN Es

such association may be established, or no right, make no contract, bring nosuit, These banking associations, not being TABLISHED.-In pursuauce of the ordin

in any State, county or municipal court which is not authorized by a law of the created by State laws, have no State cit . ance of the convention prescribing the
in the county or city in which such asso- United States." izenship growing out of the presumed manner and time at which the question

ciation is located having jurisdiction in Another case was decided at the same residence of the stockholders. of the ratification or rejection by the

similar cases.” term of the SupremeCourt: 9Wheaton, Under the judiciary act, then, they constitution should be submitted to the

It is claimed by the defendants that 905, The United States Bank_v. The have no power to sue in Federal courts, vote of the people, etc., the Governor

under this section as amended, suit can Planters' Bank of Georgia . The suit and must, therefore, derive it from the did , on the 5th of May, 1870, " declare

not be brought by national banks in the was originally brought by the United act creating them . Having no right to and proclaim ” the result of the vote ,

State in which they were established . States Bank v. defendant in the Circuit sue under that act,the limitation in the thus attesting that the constitution was

That it only applies to suits against such Court for the District of Georgia upon 11th section as to suits upon indorsed notes established on the 5th of May, 1870.

associations. That, it is true, would seem notes payable to a citizen of Georgia, and choses in action does not apply ; the VOLUNTARY ALIENATION OF BY HUSBAND,

to be the provision of the section . and indorsed and transferred to the right to sue under that section, and the BEFORE THE CONSTITUTION . - Where the

But the SupremeCourt of the United Bank. The defense set up was that the limitation thereto, go together, the one conveyance of the husband was made

States in the case of Kennedy v. Gibson court had no jurisdiction under the 11th controlling the other. on 15th April, 1870, at a time when

and others, 8 Wallace, 498, has given a section of the Judiciary Act, or, rather, If the matter ofcitizenship , in refer- no constitutional or other legal inhibi

construction of these two sections that the limitation to it. ence to the national banks, is dispensed tion existed to restrain the alienation of

is binding upon this court. Justice In delivering theopinion of the court, with in favor of such banks, then what the homestead by the husband, he being

Swayne, delivering the opinion of the Chief Justice Marshall says : reason is there for theapplication of the the owner thereof, in the absence of

court, says : “ Weproceed next toinquire whether limitation, as to suits on assigned paper ? proof of fraud and incapacity, the con

“ The 59th section of the act of Febru- | the jurisdiction of the court is ousted | That limitation is only attached to en . I veyance is held void .
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AT Nos. 151 AND 163 FINTH AVENUE. DEED - DEFECTIVE ACKNOWLEDGMENT.

PROMISSORY NOTE - WHAT CONSTITUTES .

HICAGO LEGAL NEws

and creating it, and which constitutes are left out, and the statute should be guage in question . No defect in the

its charter ; and that the Judiciary Act held to requirethemtobeputin, it is petition iscomplainedof, but the defect

does not control the rights and powers of redemption would not be cut off by ter. That defect may be curedwithout
evident that, as to them , their equity is in a subsequent and incidental mat

Ler bincit . of these banks to sue in the Federal the sale . W. T. B. prejudice to the regularity or the suffi

courts. ciency of the petition, in the mode pro

MYRA BRADWELL Editor, POWER OF A COURT OF EQUITY TO ENJOIN U. S. DIST. COURT, N. D. OF OHIO . posed by the motion of the petitioner,

and thus the rights and liabilities created

THECOLLECTION OF A TAX.—The opinion OPINION FEB. 6, 1876.
by the filing of the petition are preserved

of the Superior Court ofCook County, by JOHN CUNNINGHAX V. Alsox CADY.
CHICAGO : FEBRUARY 12, 1876.

without any hardship upon the debtor.

MOORE. J. , as to when a Court of Equity BANKRUPTCY - ORDER TO SHOW CAUSE- The petition, and the depositions in sup

will enjoin the collection of a tax . DEFECTIVE PROOFS. port thereof, are not so intimately con

nected with each other that if deposi
Published EVERY SATURDAY by the Before WELKER, J.-The following is tions are defective the petition must

CHICAGO LEGAL NEWS COMPANY, NOTES 10 RECENT CASES. the statement of the case and the opin- necessarily bedismissed. It maybe sus

ion of the court :
tained while the proofs may not be held

On the 8th of January, 1876, John Cun- suflicient.

The Court of Appeals of Maryland, in ningham filed in this court his petition The order to show cause is set aside at

EBMS :-TWO DOLLARS por annum , in advance Grove v. Todd , 3 Law Times Reports, 59, against said Cady, debtor,containing the the cost of the petitioner, and he has

necessary allegations required by the leave to file supplemental proofs in supBingle Copies, TEN OENTS.
hold that retroactive legislation , to cure bankrupt act, and duly verified . Depo- port of his allegations as to his claim ,

or confirm conveyances or other pro- sitions were also presented insupport of and as to acts ofbankruptcy, on the fil

We call attention to the following opin- ceedings defectively acknowledged or the allegations of the petition , andfiled ing of which, if found sufficient, an alias
ions, reported at length in this issue : executed, is sustainable, upon the ground with thesame. Thereupon an orderto order to show cause be entered .

show cause wasmade against the debtor,

LANDLORD AND TENANT - FIRE - INSUR that it operates not upon the deed or and served on him as required by the

SUPREME COURT OF ILLINOIS.
ANCE - Rebuilding . — The opinion of the contract by changing it , but upon the act.

be The debtor by his counsel now moves OPINION FILED JAN. 21 , 1876.
Supreme Court of this State, by Sheldon, mode of proof only ; that the deed ,

J. , holding when a tenant covenants ing without acknowledgment, was utter. the court to dismiss the petitionandpro

ceedings for the following reasons :
No. 316.-N. BOARDMAN v. GEORGE C. COOK et al.

that he has received the premises in ly null and void as against the wife, both 1st . That the deposition in proof of Appeal from Superior Court of Cook.

goud order and condition, and that he at law and in equity; that the statute theact of bankrupcy charged is insuffi- MOTION TO SET ASIDE DEFAULT- AFFIDA

will keep them in repair at his own ex
could not impart life to it as against her, cient in law. VIT OF DEFENSE .

2nd . That the deposition in proof of

pense, and at the end oftheterm he withoutinterfering with her vested the petitioner's claim against thedebtor
PER CURIAM.

will deliver the same up to his lessor rights secured by the Declaration of is also insufficient in law .
The pleas of appellant were stricken

in as good condition as when they were Rights ; and that, therefore, the widow
from the files, on motion of appellees,

The first insufficiency complained of
entered upon by him, and the premises was entitled to have dower assigned in is, that while thedeposition sets forth and the decision ofthe court on themo

tion is assigned for error,
the fact of a conveyance by the debtor

are destroyed by fire during the term , the the land conveyed .
of his property to his father-in -law, it

The bill of exceptions incorporated in

tepant must sustain the whole cost of re
fails to showor allegethatit was done therecord does not contain the motion,

building the same, and the tenant has no

with an intent ofafraudulentnature or the evidence heardbythe court in

The Supreme Court of Maine, in Col- under theprovisions of the bankrupt support of the motion,nor was an ex

equity to compel the landlord to expend lins v. Bradbury, 3 Am. Law Times, 67 , law. The second insufficiency alleged ception taken to the decision. We can

money received from an insuranceoffice held that a note, in the ordinary form , is,that the deposition in support of the not, therefore, undertaketosay, in the

on the demised premises in rebuilding. payable to order, at a definite time, for a petitioner's claim ,fails toshowwhether absence of proof, that the decision was

REMARKS TO Jury. — The opinion of specifiedsum in money, is negotiable, secured, to what extent- whetherit is presume the facts presented to the court

the Supreme Court of this State, by notwithstanding the words“ said prom ; not wholly secured - so thatthe court cient to justify the decision.

BREESE, J. , upon the practice of judges ise made for a colt, this day taken ; said can judge of the amount provable.

influencing juries by remarks not in the colt holden for the payment of said
As to the act of þankrupcy,thedepo: pellant entered a motion to set aside the

The bill of exceptions shows that ap

sition is defective in failing to allege or
form of instructions . amount." show fraudulent intent of the debtor in assessment of damages, which was de

CONFESSION OF JUDGMENT - PRACTICE. STATUTES TO INVALIDATE VOID JUDGMENTS. making the conveyance. But as to the nied ,and an exception taken .

It does not appear that any error oc
second specification of the motion ,the curred in the assessmentof damages ;

The opinion of the Supreme Court of In Pryor v. Downey, 3 Am . Law Times, petitioning creditor insists that the proof but the real object of appellant , no

this State, by CRAIG, J. , upon a question 68,the Supreme Court of California hold is sufficient;that he need notprove that doubt,was to set asidethedefaultwhich

of practice arising in entering up a judg. that anact which has the effect of ren- bis claim was not secured ;that if it were had been previously entered. An appli

ment by confession . dering valid formal judgments entered so secured the fact should have been

addressed to the sound discretion of the
STRIKING AN ATTORNEY's Name FROM by a court withoutjurisdiction, is to be pleaded inan answer and notby prelim- cation, however,to set asidea default is

THE ROLL - DIVORCE PRACTICE. — The ap- regarded as an exercise of judicial func- for holding that unless it appears thatcourt, andthedecision will notbere

plication of the committee of the bar tions by the legislature, and as a contra- the claim is fully
secured, it is still a versed unlessitappears thatthere had

association , composed of WILLIAM H. vention of the provisions that no person provable claim under a proper interpre- leaf v. Roe, 17III., 474.
But with :

KING, A. M. PENCE and Adolph Moses, shall be deprived of propertywithout out undertaking to determine that The affidavit of appellant, filed on the

in the Supreme Court ofthis State, to due process of law, and is, therefore, tion, it is sufficient tosay that it is the bearing of the motion, does noteven

have the name of A. Goodrich stricken void . betterpracticeto set out in the deposi- state thathe has a meritorious defense

to the action ,
tion all the material facts concerning

from the roll of attorneys for improper It is true, he states he believes he has
practice and advertising in divorce cases, CONSTRUCTION OF THE STATUTES OF 1874 the claim ; in other words, to " give a

a defense ; but no facts whatever are in
particular description of the debt” as

has attracted much attention, This case
prescribed in the

form given by the su corporated inthe affidavitfrom which

the court could determine whether that
was brought to a termination on the 4th The attention of the profession is call- preme Court.

belief was well founded .

It follows that, owing to the defects ofinst., by an opinion delivered by Judge ed tosome questions that arise ont of

à 14,c. 95,p. 713, Statutes of 1874, regulat- theproofs, theymustbe amended before beforethe courton the motion,weper.
Upona careful inspection of the facts

BREESE , holding that the court had full ing sales undertrust deeds and mort- thedebtor canbe required to answer the
ceive no sufficient cause appearing to

jurisdiction over the respondent, and gages made since July 1, 1874, petition , and that the order to show

striking his name from the roll of attor 1. When does the thirty days previ- cause was improvidently issued. The justify a reversal of thejudgment of

neys.

ous notice ” required by the first sen- question now arises whetherthedebtor's the SuperiorCourt. It willtherefore be

affirmed.

tence ofthat section begin to run ? There motion to dismiss the petition and the
Affirmed .

SOPPRESSING DEPOSITIONS . — The opin- would be no difficulty were it not that whole proceedings on thataccount, shall

ion of the Supreme Court of this State by the third sentence requires “ the notice" | be allowed . At thisstage of the matter

SCHOLFIELD, J. , as to when a motion may four successive weeks,” thus making the motion for leaveto file further and sup- United States Commissioner in this dis

to be published "once in each week for the petitioning creditor interposes his
J. CHARLES Haines has been appointed

be made to suppress a deposition . notice an entire thing, consisting of these plemental depositions in proof of bistrict, in place of J. T. Ely, deceased. Mr.

BANKRUPT LAW - LIENS - ALL DEBTS fourpublications, and that noticetobe debt,and of the actofbankruptcy in sup- Haines is a son of Hon. E.M.Haines,a
Does the " thirty port of his petition .

MUST BE PROVED.-The opinion of the given, thirty days.
days ” run from the end of the four I think this motion should be allowed member of the Chicago bar, and has for

Supreme Court of North Carolina, by
weeks when the notice is complete and for thefollowing reasons : the last five years performed the duties

SETTLE, J. , holding that the bankrupt has been given , or, from the first one, The jurisdiction of the court over the of justice of the peace to the entire satis

law does not divest a lien ; but as all the when the notice commences ? subject matter of the proceeding is ac , faction of the public. The appointment

property of a bankrupt, as well that sub On looking at other statutes on the quired by the filing of a petition framed

subject of notices to be given more than and verified in accord nce with the pro
is an excellent one.

ject to mortgages and liens, as that which once, itwill be seen thatthisquestion visions of the act, and the rights and

is unencumbered passes to the assignee is provided for. In the Chancery act, % 13 , liabilities of all the parties relate and
RECEIVING Deat. SENTENCE.—

and is in the custody of the law, subject p. 199, forty days are required to inter: are determined by the time at which the One of our exchanges says :

to priorities and liens, it follows that the term at which default may be taken, petition it isprovidedbythe act that New Orleans, recently sentenced to be

vene between the first publication and the petition is filed. On the filing of the George Morris , whom Judge Steele, of

bankrupt court is the proper tribunal in So in Attachment,% 23, p . 156,no default * if it shall appear that sufficient grounds hanged, came to the bar whistling and

which to administer the remedies for the can be taken untilafter theexpiration exist therefor,"anorderto show cause laughing. The judgesaid : " George, you

enforcement of liens ; that all claimants of ten days after the last publication. shall be entered against the debtor, etc. have been convicted of the murder of

against the estate of a bankrupt are re
2. But a more serious question is what How the sufficient " grounds” shall be Sarah Jones. You pleaded guilty twice,

is meant by the words " assigns, if any, ” made to appear is not shown in the text but I insisted that your case should go

quired to prove their debts, however in the second sentence. Its connection of thestatute, and in the absence of any before twelve citizens of your county.

evidenced.
is , “ It shall be sufficient to insert in such other construction of this portion of the Have you anything tosay why the sen

notice the date of the instrument, names section , it would be naturally inferred tence of the law should not be passed

THE RIGHTOF NATIONAL Banks to sue of the grantor aad grantee, and of the assigns, that it would be by an inspection of the upon you ? " Morris smiled and said,

IN FEDERAL COURTS . — The opinion of the if any,” etc. Now, who arethe " assigns ? " petition itself. But the Supreme Court in a clear voice, “ I agree with you, and

United States Circuit Court by WELKER, This term , all know, is of the broadest has seen fit to require proofs of the truth am now prepared to receive the full ex

J., holding that a National Bankdoes signification . Itincludes not only the ofthe principal allegations by separate tent of the law, which Iknow is death .”

grantees of the mortgages by deed , but depositions as a condition precedent to After Judge Steele had sentenced him

not sue in virtue of any right conferred his judgment creditors, and others,hav- the order to show cause, and in fulfi to be hanged , Morris thanked him for

upon it by the act of 1864, authorizing | ing liens on the premises. If their names I ment of the requirements of the lan- I his kindness in so doing.

RELATING TO NOTICES .

THE

i
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etc.

measure.

Through the kindness of FRANCIS blank return at the office ofthe Tremont vided for in the general revenue laws of claimed that the officers of the law have

Adams, of the city law department , we House for JamesCouch to fill up and re the State. (Gross Stat.,section 270, page failed to observe the rules of uniformity

have received a copy of the following turn ; that the blank isthe form pre- 259.). By so electing and so proceeding, and equality that is enjoined. TheCon

opinion :
scribed by the general revenue law for the statute of April15 , A. D. 1873, is not stitution means the law must provide

the return of personal property ; that abrogated. It does not cease to exist . for uniform taxation. It can mean only

CIRCUIT COURT OF COOK CO. the complainant made no return, and Notwithstanding the fact that the city this . It does not require an impossibil

the affiant did not then see him, and he may proceed underthe general law, this ity . It can not require that all assessors
Opinion, FEB, 1 , 1876.

estimated the personal property of the law allows the city to again return to the and that all boards of equalization shall

JAMES Couch et al . v. MICHAEL Evans, collector, complainant at $125,000 ; that afterward provisions of the law of April 15 ,'1873, perform their duty so accurately and so

he saw the complainant,and then erased and proceed according to its provisions. perfectly that all 'valuations shall be ac
THE POWER OF A COURT OF EQUITY TO

the valuation , and left it blank , to be Under this section of the law last nam- cording to the same scale and the same

RESTRAIN THE COLLECTION OF A TAX filled upby the assessor; that he at no ed , and under the provisions of section The Constitution provides
BY INJUNCTION,

time pretended to make schedule or 3, article 8 of the charter, the council did, that the General Assembly shall provide

The opinion of the court was delivered list of the personalproperty of complain- before the second Tuesday in August, that needed revenue may be obtained
by MOORE, J.

ant ; that he did not write anything ; 1875, certify to the county elerk the by levying a tax by valuation, and that

The complainant, James Couch , is the that he did not at any time or place as- amount of appropriations for corporate the same shall be borne equally and uni

owner and proprietor of the well-known sent to the valuation of $ 40,000, or to purposes. The rate per centum is then formly by every citizen and by every

hotel called “ The Tremont House,” in any other valuation ; that he told com to be ascertained upon the total valuation corporation in proportion to the value of

the city of Chicago . He claimsthat on plainant the return must be made to of all property, subject to taxation with the property owned by the respective

the 1st day of May, 1875 , " he owned and Phillips, the assessor, who would make in the city , as the same is assessed and parties; the value to be ascertained by

was possessed of personal property to the valuation. equalized for State and county purposes . some person or persons to be elected or

the value of $ 40,000 or thereabouts, and Edward Phillips, the assessor, in his When this is done it is made the duty of appointed, in such manner as the Gen

no money ; " that at that time he gave affidavit, says he had no conversation the county clerk to extend such tax in a eral Assembly shall direct, and not oth

to the assessor a statement of his per- whateverwith the complainant, and that separate column upon the books of the erwise. The General Assembly having

sonal property in South Chicago ; that the complainant made no return of per collector of State and county taxes in the performed its duty, can not undertake to

at that time he was 75 years of age, and sonal property for taxation for the year city - vide section 111, article 8, page 231 secure perfection in all the practical

quite feeble and unable to write , and 1875, and that he, the assessor, made the Gross.Statutes. Then by the general workings of the law . The assessor is the

that he made said statement in good asses -ment and valuation at $ 55,000 from revenue law it is provided, in harmony officer provided by law for fixing valua

faith , believing that the assessor would the best information he could obtain , with the provisions of the city charter, tions. He acts judicially, and from his

return the same as given him ; that the and that he regards it as just and equita- that cities collecting taxes under the judgment no appeal lies to this court. If

assessor pretended to make up and fill ble, and that Ryan , his deputy, and him- provisions of said law , shall annually on the court undertake to review and cor.

out the schedule with the values given self, were the only persons who had any or before the second Tuesday in August, rect all the valuations that are not satis

by the complainant; that the assessor authority in the premises ,and that Ryan certify to the county clerk the several factory to the tax-payer, and that may

assented to the valuations of the com- did not report to him, the assessor, any amounts required to be raised by taxa- not have been adjusted by the several

plainant ; that the total value was $40, - valuation of the personal property of the tion. (Chapter 120,section 122, page 878, boards of equalization, they would'per

000 ; that afterwards the assessor, or complainant. Gross Statutes.) It is also provided that haps do but little beside, and then might

some one for him, without the knowl . This is a fair and full statement of the city and other taxes as well as those for not satisfy the tax- payer as well as the

edge or consent of the complainant, entire case, and making it thus full will county and State purposes, shall be ex . man who is selected on account of his

changed the valuation from $40,000 to very much aid in abbreviatingthe discus- tended against the assessed and equalized peculiar fitess for that purpose. The

$ 55,000. He also avers that the assessor sion of the various questions arising on valuation of property , such valuation and law provides for special boards for the

acted fraudulently by failing in many the motion now pending for an injunc- equalization having been made by the revision and equalization of assessments

cases to assess divers persons and cor tion.
State Board . (Ch . 120, sec . 128, page 179, and the valuations of property ,but does

porations;" that in many other instances One question presented for considera- Gross Statute .) not authorize the courts to review them ,

he failed to assess the personal property tion,and perhaps not the least import This appears to be a concise statement The law must be equal and uniform in

of the owners at a fair value ; that in ant, is, Has the city the right to collect ofall the provisions of law in the State, all its provisions. That law is not ren

1874 the city of Chicago proceeded to the taxes under the general revenue that is necessary to be cited in order dered inoperative by the error in assess

levy and collect its taxes by and under law ? Has anything been done by the that the precise question under discus- ing values of property, or by the omis.

the provisionsof the law approved April city to preclude it from so proceeding sion may be answered. It is true very sions of the assessor to assess some prop

15, 1873; that after the adoption of the under the general revenue law ? To many other provisions of law have been erty. Then, in the sense required bythe

charter of 1872, the city council by its answer these questions in the negative referred to , but such provisions do not constitution , these taxes are uniform .

ordinance of June 7, 1873, fixed the ap . must defeat the city in its present effort aid in arriving at correct conclusions on Spencer v. The People, 6 Legal News,

propriations for thefiscal year commenc to collcct revenue,and then every im- the question now before the court. 215 ; Sleight v : The People . 7 LegalNews,

ing April 1 , 1875, and ending May 31 , portant interest in the city must suffer. The connected statement of all the 292.

1876, and providing (inter alia ) for $ 55 ,- | But if the rights of the citizen demand it, provisions concerning the subject mat The conclusion from all this is irresist

000 with which to pay tax commissioners the courts must even hold that the im- ter now under consideration, is an argu- ible. The tax sought to be enjoined is

and assessors and their assistants; that in mensely important interests of the city ment of itself, uniform and constitutional , andhas been

so doing the city “ proceeded under the must suffer, and for the time be held in Taxes must be uniform ; that is the levied and assessed according to existing

statuteof April 15 , 1875" -called Bili 300 abeyance, law imposing a tax must provide that it laws. The city has the right to collect

-that “ to that end” the assessment was The constitutional limitations upon shall be uniform in respect to persons its revenues under the general revenue

made for 1873 ; thatthe total valuationsof the power to levy and collect taxes are and property. laws.

personal and real property made bythe few , but well defined. The tax shall be The appropriation ordinance must be The second and only remaining gues .

assessor for 1875 was $295,586,430 ; that ascertained " by valuation , and in pro enacted in apt time-within the first tion to be considered is, was the prop

the total appropriations made June 7 , portion to value," etc. “ Taxes shall be quarter of the fiscal year. erty of the complainant fraudulently as

1875, was "about” $5,120,905.29. He then uniformin respect to persons and prop The city may elect to collect its reve- sessed at too high a rate .

made averments as to assessments made erty within the jurisdiction of the body nue in one of two modes-under one of It has repeatedly been held by the

in the various divisions of the city , con- imposing the same." ( Constitution , art- two laws. Supreme court of this State, and of all

ducing to show that valuations in some icle 9, secs. 1, 9, and 10 ). It may some The city in 1874 elected to collectand the States, that a court of equity will

portions of the city cannot be accurate ; times be difficult to comply with these did collect under the statute of April 15, not entertain a bill to restrain the col

that the answermade the assessment roll just and benign provisions. In fact, im- 1873. lection of taxes, except in cases where it

in disregard of law and of the rights of perfecthuman judgment can at best only The city in 1875 elected to collect un is assessed upon property not subject to

the citizen andtax - payer ; that in Au- approximate perfect “uniformity. ” der the provisions of the general revenue taxation, or where the tax is unauthor

gust, 1875, the State Boardof Equaliza To enable the city of Chicago to pro- law-the other modes allowed by the ized by law , or where the property has

tion added to theassessed value fifty- vide for thegeneral good of the people, law . been fraudulently assessed at too high

two per cent. “ arbitrarily and without and subject to the limitations of the Con The appropriation ordinance must be a rate . The C. B. & Q.R. R. Co. v . Cole,

notice to the citizens of Cook county ; stitution, the charter provides that the certified to the county clerk, who shall 7 Legal News, 333 ; Porter v . R , R. I. &

that_by adding the fifty -two per cent. City Council shall have power co appro extend the amount, according to the rate St. L. Railway Co., 6 Legal News, 324 ;

the Board made the total amount of per- priate money for corporate purposesonly to be ascertained from the valuation, as Chicago v. Burtice, 24 Ill., 489 ; Elliott v.

sonal property in the city $44.815,391, and provide for the payment of debts equalized by the State Board . Chicago, 48 Ill . , 294 ; Dupage County v.

and in the same way made the value of and expenses of the corporation. The In this statement is included all the Jenks, 65 III . , 275 ; Munson v. Miller, 66

real estate $128,791,746 (including $ 3,297 ,- councii shall, within the first quarter of requirements of the law that has any: Ill., 380 .

336 for railway companies), making in each fiscal year, pass the appropriation thing to do with the question, and all This general principle has been an

the aggregate $ 174,607,137. ordinance , and in that provide for the that has been done thereunder. It is nounced so frequently, and under such

Hethen avers that August 9, 1875, an payment of all necessary expenses and true very many other provisions have varied circumstances , not only by our

ordinance was passed and the city certi- liabilities of the corporation that may been cited, but it does not appear that own Supreme court, but by so many

fied to the county clerk the amount of accrue within thefiscal year,andno other there are any which conflict with , or courts in this country, that it may well

money appropriated, and proceeded to appropriation shall be made within the which change or modify these provi- be regarded as one of the fixed rules of

collect the amount required under the fiscal year-except certain contingent sions. No conflict is seen , and none ex law. The doctrine is conceeded , and

general revenue laws of the State. He appropriations that need not be consid- ists. The city having for the year 1875 hence the complainant admits the tax to

claims that the city had elected to pro- ered at this time - vide Gross Statutes, elected to collect its taxes under the gen: be lawful, and that his property is sub

ceed under the law of April 15 , 1875, and art. 5, sec. 62 ; sub - sec. 2, page 218; art. eral revenue law , and having made and ject to taxation . His bill must mean

could not disregard that election and 7 , sec 89, page 227. It is not denied but certified an appropriation ordinance in that he claims that his property was

proceed under the general revenue laws. that the council complied with these due form of law , and the clerk having fraudulently assessed at too high a rate,

He complains that he has notbeen heard, provisions of the charter and that this extended the tax according to the pro- and it can neither mean more nor loss

or allowed to be heard, by any Board of compliance was in apt time. From this visions of the law , it does not appear than this. The averments relied on by

Equalization. point it is claimed by the complainant that there is any other provision of the him to show that the property is fraudu

There are many other statements in that the city proceeded under the statute law that in any way, or to any extent, lently assessed too high are,thathis prop

the bill , but they are in the main deduc . of April 15 , 1873. The defendants claim , changes or limits the provisions recited . erty was worth only “ $ 40,000 or there

tions, inferences and arguments drawn however, that the assessors proceeded The logic of this statement is not de- abouts, and no more," and that the

from a base upon the averments herein- under that statute simply because the law stroyed by the limitation of 3 per cent. assessor promised to assess the property

before recited . He insists from theaver- existed there, and still exists, and requir- provided for in the law of April 15, 1873 ; at that amount, and that he was thus in

ments made that both city and county ed them to makethe assessment. There since it is not pretended or claimed that duced to disregard thematter. He claims

demand a higher rate of “ taxation ” wasno ordinance directing them to pro- the appropriation ordinance of June , he would have asked for a review ofthe

than is allowed bylaw . ceed. After the law is complied with by 1875, appropriates an amount exceeding assessment if he had supposed it would

The affidavit of J. M. Rountree shows the assessor why may not the city pro- three per cent of the assessment as equals have been valued at a greater sum than

that public notice was given through the ceed under the general revenue laws ? ized by the State Board. $40,000. He also claimsthat the assessor

papers naming the time and place for The council “ has power atany time, in Nor is the force of the argument bro: failed to assess much property of others,

exceptions to be made to any assess- lieu of the mode prescribed by the law ken by the claim that the constitutional and that other property was assessed at

ment, and that the complainant did not of April 15, 1873, by ordinance, to elect requirement of uniformity is wanting. a rate below the valuation of the com

appear before the committee on equal to certify to the county clerk the anount The law must conform to the Constitu- plainant's property . It is not averred

ization, or before the board , and ask to or amounts required to be raised by tax- tion , and provide for equal and uniform that the assessor corruptly, and with a

have his assessment corrected . Ryan ation upon the assessment of property taxes, with respect to persons and prop- view to favor any one, omitted to assess

says he was the deputy assessor who for State and county taxes, and to collect erty. It is not claimed by any one that property, and that too at its proper valu.

called, and on the 18th ofMay, 1875,left a | the taxes for said city in the manner pro- l the law fails in this respect. It is simply ation. No person or corporation is named
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BY COUNTY

STOCK UNDER A VOTE

TO

MANDAMUS IN

BOARDS-PERFORMANCE OF

FENSE OF STATUTE OF FRAUDS - FRAUDU

LENT REPRESENTATIONS .

EMPLOYEES - CITY ORDINANCES.

whoseproperty is so omitted. It cannot been determined --theyare res adjudicata. ployees are notassociated in the per- Filed Febʼy 3, 1876. — The People v. Board

be claimed that simply omitting, with Adsit v. Lieb, 76 Ill., 198 ; C. B. & Q. R. formance of their duties , a company is of Commissioners of Cass County

out so intending, to assess the property R. Co. v. Cole, 7 Legal News, 332 ; People liable for an injury to one employee re Appeal from Sangamon.- Opinion by

of any one , or even several persons, v. Solomon , 46 III., 333. sulting from the gross negligence of an SCHOLFIELD , J.

would render the correct assessment of But it is insisted that the city was at other .
SUBSCRIPTION RAILROAD

the complainant's property fraudulent one and the sametime proceeding under 6. In running through a city with

and void . This cannot be claimed ; to both laws. It has been found that the trains or engines, employees are bound COMPELLING IT - DISCRETION OF COUNTY

do so would be to require of the assessor two modes of collecting the city rev to observe the ordinances of the city CONDITIONS

perfection in the discharge ofhis duties. enues exists ,and that the law provides regulating speed ; on failure of which BY COMPANIES .

It is true very many other averments for certain offices that may or may not the company are liable for the conse

are made, and the words “ fraud ” | be abolished. Until abolished , as a mat- quences of their default .
STATEMENT.—The question herein was,

and " fraudulent" and " fraudulently" ter of course, they must perform the du
whether the appellees were under a le

occur frequently in the bi but it is not ties required by law , and, of course,be Lewis Mitchell v. George E. Mitchell et gal obligation to issue bonds in payment

clear that any averments except those paid therefor. Even if this view be not al .-Appeal from Ford. --Opinion by of a subscription of $50,000 to a railroad

about the value ofthe property, connect conclusive , it is difficult to see how this
SCHOLFIELD , J. company under a vote of February 15,

ed with thepromise (as claimed ) of the error, if error it be, can vitiate the entire

1870. Held ,

SPECIFIC PERFORMANCE — REQUISITES - DE
assessor to fix the valuation at $ 10,000, tax assessment of the city.

1. That a vote cast at an election under

can be construed into a charge of fraud. It is, bowever, in this connection, in
a charterproviding that“ cities and coun

ulent conductonthe part of the assessor. sisted that the part of the appropriation
ties shall be entitled to subscribe for

But how stands this point ? The assessor ordinance of the city appropriating $55,
STATEMENT. - Appellantapplied to the stock in said company, in like manner

and his deputy do not remember the 000 for tax commissioners and assessors owner of land which had been sold to and with like effect, as is provided in

facts as stated by the complainant. They was unauthorized, and that its enact- another by a real estate agent acting un. the act to provide for a general system

both deny that any such promise was ment, connected with other mattersaver- der the owner's authority, for a deed to ofrailroad corporations, approved Nov.

made. In addition to this denial by these red in the bill, combined and rendered the land--representing to the owner that 5 , 1849, and acts amendatory thereof,”

officers, the complainat does not, in fraudulent the tax assessment. A suffi- the agent had sent him . The agenthad only , if favorable, authorizes the author

very definite terms,say whathis proper- cient reply to this proposition is that it written before that he had sold the land ities of the county to make the subscrip

ty is worth --- $40,000, or thereabouts, has ever been held that the tax-payer but without naming the purchaser . Un- tion in the exercise of their discretion,

and nomore,” is not very definite. Tak- may at any time bave any municipal der the representation and information , and is not imperative. And they can

ing the averments of the bill, and the corporation enjoined from useless and he, the owner, supposing the applicant not be compelled to make the subscrip

statementsofthe assessorand his deputy , unauthorized appropriationsandexpen- to be the sameto whom the agent had tion , as they maybeunder a peremptory

it is not clear that very great injustice ditures. But to prevent such wrongful bargained the land,executed a deed. The law and vote corresponding.

has been done to the complainant.
2. And where the vote has reference

expenditures direct proceedings must be contract made by the agent was not in

The taxpayer is required to list his instituted. It cannot be done by any writing. On further information, the to conditions to be performed by the

property with the assessor, and thenthe collateral proceedings. It cannot be owner executed another deed to the pur company, which conditions havebeen

asaessor is required to fix the valuation. thrown in as an additional ground or chaser from the agent—the other deed complied with by the company,this does

The owner of the property may then re reason for accomplishing someother being held in escrow on conditions. The not take away the discretion of the coun

quire the assessor to hand him the copy end. This is a principle so familiar that applicant thereon brought suit for spe- ty authorities in the matter, in the ab

of the assessment and valuation. The the authorities need not be cited to sus . cific performance, and cancellation of the sence of an actual contract that the sub

citizen can thus, by a little care and pre- tain it .
latter deed. The grantee of the latter scription shouid be made.

caution , avoid such mistakes and misun For these and other reasons which deed filed cross-bill praying relief from $ 13 . A pledge made before the election

derstandings as those now being consid- need not now be stated , the request of the former. Bill dismissed —cross-bill will not be binding ; as before the vote

ered. If, in thisinstance, the complain the complainant for an injunction isde- sustained - decree, and appeal . Held, the county anthorities have no power to

ant had demanded this statement, this nied .
1. That the contract with the agent, make any pledges, since the vote alore

conflict or difference in recollection would
though not in writing, was, nevertheless, confers that authority under the law .

have no existence. morally binding on the owner ; and no John Scott et al. v. L. Buck.-Error to

It is also claimed by the complainant SUPREME COURT OF ILLINOIS. one but the owner could set up the de Sangamon . – Opinion PER CURIAM.

that he had no opportunity to have the
fense of the statute of frauds.

assessment adjusted. It is not admitted ABSTRACT OF OPINIONS FILED AT SPRING 2. That the former deed being execut
PRACTICE AS TO WRIT OF ERROR.

FIELD IN 1876.

by the defendant that any notice to tax
ed by reason of false representations, it Held , That where there is no affidavit

payers of the time and place of making Filed Feb. 1 , 1876.—T. , W. & W.R. R. Co. bad no standing in a court of equity ; filed , as required by Rule 20 of this

objections to assessments is required, v.Mary O'Connor, admx. - Appealfrom and the bill for specific performance in court, and noprinted briefs tiled as re

but in this instance it is shown that such Macon .-Opinion by WALKER, Ch . J. the delivery thereof was properly dis- quired by the rules, the writ of error will

notice was given by publication in the missed . One demanding a specific per- be dismissed .

papers of the city,and it is also shown JURY'SPROVINCE IN CONFLICTING EVIDENCE formancemust be abletosaythat his

that the complainant did not appear and
-COMPARATIVE NEGLIGENCE-LIABILITY conduct has been clear, honorable and John White et al. v. The People, etc.

make any objections. It is the duty of
OF RAILROAD COMPANIES FOR INJURY TO fair.

Error to Champaign. – Opinion by

every citizen tobe diligent in protecting Thomas B. Trower et al . v. William Elder DICKEY , J.

his own interest. If he is negligent, the STATEMENT. - The busband of the ap. -Agreed case from Shelby .—Opinion PRESUMPTION OF REGULARITY — TIME FOR

courts will not be in haste to supply to pellee, being a laborer in the employ of by SCHOLFIELD, J.

him what he has lost by bis negligence. appellant, was, as usual , returning from

Where the officer makes an assess- bis place of labor, in company with oth- INTERPRETATION OF WRITTEN AGREEMENT

ment of property for taxation , the as er laborers, on a hand -car, at noon , to
PENALTY OR LIQUIDATED DAMAGES .

STATEMENT.-Conviction under charge

sessment is presumed to be correct and the city of Decatur. Within the limits STATEMENT. - Suit on agreement in writ. of murder ; and sentence of death . On

valid . The officer acts judicially , and of the city an engine and tender met the ing, providing, “ that William Elder, par. reversing, the court held :

his acts and judgments will be upheld, hand-car, in coming suddenly around a ty of the first part, hath this day sold all 1. That, in the absence of anything

unless the same is shown to be tainted curve . One of the laborers on the hand- his business interest, influence and pat- in the record to the contrary, the court

with fraud, which always renders void car gave the alarm , and all leaped from ronage in banking ; and also his bank will presume that the lower court was

the most binding and most solemn con- it , except the appellee's husband , who safe, together with all the fixtures per- duly convened, and the term continued ,

tracts, even the judgments of courts. was killed by the collision which oc- taining to the business of banking in the or regular adjournments made as requir

The courts do not seek to find objections curred . The evidence was conflicting town of Sullivan , Moultrie county, Illi- ed by law ; and also that a regular grand

to assessments. They seek to uphold as to whether the enginewas running at nois ; and he also agrees, and hereby jury was properly discharged , and a

them . They will rather refuse to re . a higher rate of speed than allowed by binds himself not to engage in the bank specialgrand jury properly summoned.

gard irregularities of minor importance. the city ordinances, and as to whether ing business in said town of Sullivan , 2. The sentence was erroneous in vi .

The most that can be required is that any signal was given . Held , Illinois. For which franchises, benefits, olating section 439 of the criminal code,

the officer act fairly and approximate i. That, in cases of conflicting evi- and privileges, the said T. B. Trower and ( R. S., 1874,p. 412,) which provides that

correct valuations, and thus comply with dence, it is the exclusive province of the son , parties of the second part, pay unto the day set for inflicting the death pen

the spirit and intention of the revenue jury to decide ; and an appellate court the said William Elder thesum of twelve alty , shall not recur before the 10th day

laws,which are intended to be based up will not meddle with their decision hundred and fifty dollars.” A subsequent of the ensuing term of the Supreme court

on the principles of uniformity and thereon , and declare their verdict to be clause provided that “ the said William in that grand division.

equality . In no event will an injunction contrary to the evidence. Elder, party of the first part, on his non 3. An instruction that “ one who

lie unless it is clearly made to appear 2. An instruction that deceased must compliance with the foregoing recited stands by,when a crime is committed in

that the party complaining has been have been free from contributory negli- engagements, forfeits three fold_the his presence by another, and consents to

wrongfully assessed , and will sustain ir- ligence, in order to a recovery by the ad- amount paid to him by the said T. B. the perpetration of the crime, is a prin

reparable injury unless the collection of ministrator, is broader than the law Trower and son , as damages to them for cipal in the offense,and is to be punish

the tax is enjo ned . DuPage County v. warrants. If a defendant is guilty of such non-compliance.". ed as such,” is erroneous—the law being

Jenks, 65 Ill.. 275 ; Munson v. Miller, 66 gross negligence, and the negligence of The question was, whether this clause tbai one who stands by, and “ aids,abets

II . , 380 ; Porter v. R. R. I. & St. L. R.R. ihe other party is slight , a recovery may provided for liquidated damages, or only or assists ” in the perpetration , is an ac .

Co., 6 Legal News, 319 ; Downs v. Chica- be had . a penalty ; and held, cessory , and shall be considered as a

go, 11 Wallace, 108. 3. It is proper to admit the ordinance 1. The rule is tbat where there are principal.

It may be well to add to what has of a city , prescribing rate ofspeed, in ev- several covenants or stipulations in an 4. An instruction is erroneous, that

been said that the power of and the con idence asto the question of negligence. agreement, the damages for the non ‘ if both defendants were alone present

stitutionality of the law establishing the 4. The fact of deceased not leaping performance of some of which are read at the commission of a murder, and both

State Board ofEqualization are no longer from the car when the others did, is no ily ascertainable by inquiry, and the had used the gun of the deceased there .

open questions . The Supreme Court proof, in itself, of negligence on his part, damages for the non-performance of after,on an understanding between them

has held that the legislature was fully because ( 1 ) hé might not have under others are not measurable by any exact to that effect, and kept and concealed the

authorized to create the board , and to stood the warning ; ( 2 ) he might not pecuniary standard, and a sum is named gun, and mutually concealed the fact of

invest it with ample power to equalize have been aware of the immediate peril ; as damages for the breach ofany such the crime, the jury ought to find the de

the assessments of thedifferent counties or, on becoming aware of it , might have covenants, or stipulations, such sum is fendants guilty ; " because, under such

in the State, not having made an ar been overpowered and incapable of act- held to be merely a penalty . circumstances even one or the other

rangement with the assessor as to the ing ; ( 3 ) he might have been so situated 2. While recitals or preambles prefixed might have been merely an accessory

valuation of the property, and having on the car that he could not so readily to an agreement do not, of themselves, after the fact,and not guilty ofmurder.

failed to require of theassessor a copy of escape as the others ; (4 ) he may not have any obligatory force, yet they may 5. An instruction is erroneous that

the assessment, and baving failed to ap- have been endowed by nature with the be so referred to in the operative part " an accessory before the fact is onewho,

pear before any committee or board in presence of mind and quick perception of the instrument as to make them a being present at the time a crime is com

either town or county, the complainant the others possessed ; (5) he might have part of the instrument. mitted, aids in concealing the party or

will not be allowed to complain of what regarded the peril of leaping from the 3. In construing the above language, parties who actually committed the

the StateBoard ofEqualization bas done. hand-car as greater than that from which the safe and fixtures are to be regarded same, or aids in concealing the evidence

It may be that said board fails in its dif- he would escape. as entering into the consideration, as of guilt, as to those actually committing

ficult and intricate task to properly ad 5. The fact that he was an employee of well as the undertaking not to engage such crime; azd the lawmakes such ac

just and equalize the taxes throughout the company doesnot discharge the lia- in banking; and the court can not judi complice a principal to such crime, and

the State. But that is only such a mis- bility , since the rule is that where the cially know , nor presume, that the safe alike guilty with those actually commit

take and such an error as must be en- employment is in diffierent depart- and fixtures were not an important part ting the same"-since such party, so

dured for the time. These matters have ments, wholly disconnected,and the em - 1 of the consideration . present, may actually have made heroic

EXECUTING SENTENCE OF DEATH - ACCES

SORIES BEFORE AND AFTER THE FACT .
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RIAM.

UNINCORPORATED COMPANIES .

DESCRIPTION OF LAND IN TAX ASSESSMENTS

ute.

RAISED ON LANDS BY A CO TENANT- TES

THE PENALTY - ARSON — ABSTRACT IN

JUDGMENT IN GARNISHMENT.

efforts to prevent the perpetration of meanwhile, sold the land and conveyed UNITED STATES SUPREME COURT. eulogy -day for the late Vice President

the crime, ihough afterwards, from un- it to Marsh by warranty deed, Marsh to PROCEEDINGS OF. Wilson, and , when the tour was over,

worthy motives , he may have concealed pay the claim. Marsh only was made said :
Wednesday, Feb. 2, 1876 .

the knowledge and evidence ofthecrime. defendant. On objection made to this,

“ Well, young ladies, everything

[In remanding, the court ordered sep- Doyleandwife entered their appearance strong and David C. Harrington,of Philadelphia, haveseen inWashington ?” Bothre

On motion of F.Carroll Brewster, W.H.Arm- considered, what is the finest sight you

arate trials] . as defendants . Held,

That they were not necessary parties,

were admitted.

On motion ofJ. B.Sanborn ,Henry F. Masterson , plied , simultaneously, and without hesi.
Nicholas Staaden v. The People, etc. - having parted with their interest; and, of St. Paul,Minnesota,wasadmitted .

Error to DuPage. — Opinion Per Cu- even if they were parties in interest, w .Gał . The argument of this cause was con

No. 134. Christian S. Ester v. Thomas and James tation , “ The Supreme Court !" The

they could properly be permitted to tinued by J. A.Millsfor plaintiff. The courtde calm , majestic dignity of the sanctum

REQUISITES OF INDICTMENT AS TO INJURING ed . A mere intermeddlercouldnotdo e Drake and sonn" Drake,Jes, executors, etc., et nine robed high-priests, had made a

come in and have theirrights determin- clined to hear further argument in this cause . sanctorum of American justice, with its

this, but a proper party can at any time al .
STATEMENT. — The indictment charged come in, waive process, enter an appear- and F. Carroll Brewster for appellant, and by deeper and more grateful impression

William H. Armstrong for appellees.

that plaintiffin errorunlawfully ,willfully, ance and submit to a decree. No. 137. Charles D.Maxwell v. The District of

tha: the gayer pomp and circumstance

feloniously, and maliciously set fire to a
building used as and for å store-room 254.– Francis B. Law v. People ex rel. elucebia The argument of this cause wascom- of all the other scenes they had visited.

and dwelling, which building was insured Appeal from county court of Cook.- tinued by E. L.Stanton fordefendant.

Adjourned until Thursday at 12 o'clock ,

Opinion by Scott, C. J.

HAINES' JUSTICES' TREATISE.—We have

against loss by fire in the Ætna Insur

ance Company, of Hartford , Connecticut,

Thursday, Feb. 3 . examined some of the advance sheets of

with intent to injure that insurance com

On motion of James Lowndes, Le Roy F. You

--REVENUE ACT OF 1872.

mans, of Columbia ,South Carolina,wasadmitted. Mr. Haines' new and revised edition of

pany, contrary to the form of the stat On motionofE. L.Stanton , Roger Sherman, of

This was adjudged by tlie Supreme

his Justices' Treatise, now being printed .

Court to be insufficient, as to the intent, on a special assessment for park pur. Columbia. The argument of this cause wascon:

STATEMENT.— Appeal from judgment Titusville, Pe...wasadmitted .

No. 137. Charles D.Maxwell y. The District of The whole work is re - written and the

because , as held, poses . Held ,

tinued by E. L. Stanton for defendant,and con- authorities up to the present time cited .

The law is , that where the charge is

the intent to injure a body of persons by and a fortiori in taxassessments,land is lumbia. This cause was submitted on printed ar

1. That in actual conveyances of land , cluded by James Hoban for plaintiff.No. 138. Francis X. Dantv.TheDistrict of Co. It is a thorough treatise and will be a

useful book . Mr. Haines says he will

a company name, unless such company sufficiently described byany description guments by Reginald Fendall for plaintiff,and by

is incorporated it shouldbe averred that bywhich the premisesmay be establish - NL. Stanton for defendant,

run it through the press with all possi

the accused set the building on fire with ed and identified : and a grant or devise Jackson .

No. 139. James L.D.Morrison et al. v . Samuel

ble dispatch .

intent to injure the persons composing willonly be declared void for uncertain.

No. 140. James L. D. Morris et al . v . Wm. H.

thecompany, stating the names of such tywhere, afteraresorttooralproof, it Benton. The argument ofthese causes was com BANKRUPTCY - PROOF OF DEBT - NOTARY

persons . still remains a matter of mere conjecture tinued by John R. Shepley for defendants. PUBLIC. — Among our new bankruptcy

what was intended by the instrument. Adjourneduntil Friday at 12 o'clock .

Dennis Creed v. The People, etc.- Error
blanks we have a blank for proof of debt ,

2. As to delinquent tax lists and affi Friday, Feb. 4 .

to Ogle.-- Opinion by SHELDON, J.
davit thereto , the general revenue act of Onmotion of A. E. Stevenson, Julian Hartridge, prepared expressly for notaries public.

RIGHT OF TENANT IN COMMON TO CROPS 1872 must govern ; which act necessarily of Savannah,Ga., wasadmitted .

worked a reseal of all prior conflicting

No. 139. James L. D. Morrison et al . v. Samuel
CREDITOR'S BILLs . — The LEGAL NEWS

TIMONY OF WIFE - MINORS CONVICTED - laws,whether found in the provisions Jackson. No. 140. James L. D.Morrison etal. v.
The argument of these Company have a very complete creditors

of generallaws, or in those of special causes was continued by John R.Shepley and v: bill . It is printed on half a sheet of capby D.

STRUCTION - PROOF OF ALIBI.
city charters.

Morrison for plaintiffs. and really contains more than those

STATEMENT.—Indictment for burning 268. — Warne et al impleaded , etc., v. By

Adjourned until Monday at 12 o'clock .

printed on ten or twelve pages.

haystacks -- personal property of Day and

Monday, Feb. 7 .
ron Kendall . -Appeal from Kane.

Young. A question of variance arose Opinion by BREESE, J.
On motionof George W.Paschal, John S. Mc

Campbell, of Corpus Christi,Texas,was admitted. BANKRUPTCY Blanks. — The CHICAGO

as to the ownership ; it appearing in ev On motion of Assist.Atty .Gen.Smith,Benjamin LEGAL News bankruptcy blanks are pre

idence that a child, not named in the in K. Phelps ,of New York city, was admitted.

dictment, was part owner as tenant in

common 'of the land onwhich thehay ing under attachment, the issue must be United states for the western district ofMichigan. utes and decisions. They are the most

Held , That in agarnishment proceed yara: Appeazafrom the circuit Court ofthe pared with reference to the recent stat

was grown. But held,
formed between the defendant and the Hunt, J., delivered the opinion , affirming the de

1. Thata tenant in common has not alleged debtor, and not between the cree of the Circuit Courtwith costs ,

complete series in the United States.

in virtue of that relation, a right of prop- plaintiff andthe debtoringarnishment; signee, etc. In error to theCircuit Court of the
erty in crops which a co -tenant may and so judgment, if indebtednessbe United States for the northern district of Mlinois .

STEREOTYPING.–We are prepared to

raise on the land held in common . found , should berenderedagainst the strongent delivered thecopinion , afirming the stereotype books, newspapers and job

The wife ofthe defendant was offered debtor in favor of the defendant in the terest.
work for publishers, authors, printers and

as a witness on the trial , but excluded by original suit, subject, however, to the

No. 77. Thomas A. Osborne et al . y . The United

the court. Held ,

2. That the statute allowing parties to thereon.

plaintiff's judgment, operating asa lien States, etc. In error to the Circuit Court
ofthe others without the least delay, and cheap

delivered the opinion, afirming the judgmentof er than any other stereotype foundry in

testify only removes the disqualification
the Circuit Court in all respects exceptas to costs, America .

of interest. The prohibition as to hus

and remanding the costs ofthe proceedingssubse

band and wife testifying for or against

SUPREME COURT OF INDIANA . quent to the application of the petitioner , and

that such costsbe apportioned against the parties

each other, does not rest alone on the
TO ATTORNEYS.

[ From the Indianapolis Sentinel .)
ordered to make restitution according to the re

matter of interest , but, in part, on that
respective amounts they are adjudged to restore.

No. 113. J. Young Scammon, of Chicago, v . Markof public policy , which the statute does RIGHTS OF WIDOW , MARRYING AGAIN, AS TO
Kimball , of Chicago, assignee, etc. The motion to

LANDS ACQUIRED BY PRIOR MARRIAGE

not reach , either in civil or criminal cases .
modify the decree heretofore rendered in this

3. The defendant, being under age,

CONSTRUCTION OF SECTION 18 , 1 G. & H.,
cause was argued by R. T. Merrick in support of The Trust Department of the Illinois

2946.

could not be sentenced to the peniten

the same, andsubmitted by J. Young Scammon
Trust and Savings Bank was organized to

in opposition thereto.
tiary, as the crime of burning haystacks 485. Benjamin F. Small et ux. v. Wil No.44. The Phillips & Colby Construction Com supply a want of long standing in the
is not arson , either at common law or liam T. Roberts et al . , Warrick , C. c.pany v . Mark T. Seymour et al. Themotion for

leave to issue the mandate in this cause was West. A responsible Corporation which,
Reversed .

under the statute.
argued by H. K. Whiton ,ofChicago, in supportof unlike individuals, does not die, but has

4. An iastruction to the effect that the Downey, J., delivering the opinion of thesame, and by R. D. Mussey and J. H. Ash

defendant was not bound to show who the court : The question in this case is as
ton in opposition thereto . perpetuity ; which will receive on de

No.139.James L. D. Morrison et al . v . Samuel

burned the hay, was properly refused as to the rights of the female appellant in Jackson. No. 140. James L. DMorrison et al. v. posit moneys of Estates, or in litigation

abstract and inapplicable,there beingno the proceeds of certain real estate, which William H. Benton . The argumentof these cases awaiting settlement, orwhich, fronı any rea

pretense on the part of the prosecution was sold in a proceeding for partition, was concluded by James L. P.Morrison for plain

that the defendant was bound to show because it could not be divided . The
Bon , cannot be invested or loaned on fixed

No. 866. ( Assigned .) Edwin M. Lewis, trustee,

that fact.

first husband of the female appellant died etc. v . The United States. Theargumentof this time, and receive and execute trusts, and in

5. An ins'ruction is corrects that, in seized of the lands in fee , leaving his cause was commenced by n. L.Ashurst and con vest money for estates, individuals and

case of an alibi pleaded , the proof must widow and appellees, his children , sur No. 120. Alired H. Ciements v . Joseph H. Mache corporations.
cover the entire time within which the viving him . She married again , her co boeuf et al . Appeal from the Supreme Court of

crime might have been committed .

the Territory of Colorado. Clifford , J. , delivered All deposits in trust department of

appellant, before commencing this ac the opinion , affirming the decree of the Supreme

tion .
the Illinois Trust and Savings Bank draw 4

263.-John Culver v. Hide and Leather The court , in ordering the sale, direct No. 643, Isabella McManus administratrix , etc. Der cent. interest, and are payable on five

Bank .--Appealfrom SuperiorCourt of led thatonethird ofthe proceeds of the x. C. D.O'Sullivan etal. In error to the Supreme

Cook , Opinion by SHELDON, J. saleofthe land be paid to heruncondi- livered the opinion,dismissing thewrit of error issued when desired. Deposits in Sav

Court of the State of California. Waite, c.9.,de days notice. Negotiable certificates aro

FRAUD AND CIRCUMVENTION IN EXECUTING tionally , but later, amended theorder so

as to require the commissioner to invest
No. 338. John L. Macauly et al.v . Charles CliningsDepartment draw 6 per cent. interest

the one-third of said proceeds claimed submitted by J. Q. A. Fellows,Durant and Hor- upon the usual regulations.

by her, under the order of the court, in ner in support of the same. The bank is located at 122 & 124 Clark

The only point of general interest in such manner as to secure to her thein

Adjourned until Tuesday at 12 o'clock .

this case is that, under the statute allow .. terest thereof during coverture with co
Tuesday, Feb. 8.

Street ; has a paid -up cash capital of

ing against an assignee the defense of appellant, etc.

On motion ofH. K. Whiton of Chicago, E. Walk- $ 500,000, and surplus of $ 25,000 .

fraudand circumvention in obtaining The question in the case turns upon

er of Chicago, was admitted .

the making of a promissory note, it is the construction of Sec. 18 , 1 G. & H., Washington, D.C., was admitted .

On motion of P. Phillips, John J. Johnson, of

DIRECTORS :

not sufficient to show a failure of consid. 294: " If a widow shall marry a second No. 866. (Assigned.) Edwin M. Lewis, trustee of

eration , nor even fraud in the considera- or any subsequent time, holding real es

Jay Cooke & Co , v. The United States. The argu W. F. COOLBAUGH, JNO. B. DRAKE,

tion, which is quite a different thing tatein virtue of any previous marriage, for the appellant, and by R, C. McMurtrie and

ment of this cause was continued by W. P. Clough
ANSON STAGER, L. B. SIDWAY,

from the use of fraud and circumvention such widow may not, during such mar. Atty.Gen. Pierrepontfor appellees,and concluded C. M. LINDGREN, Dr. N. 8. DAVIS,

in procuring the making or executing of riage, with or withoutthe assent of her by William M. Everts in behult ofthe creditorsof
JNO. McCAFFERY,

the note.

R. T. CRANE,
husband, alienate such realestate, and Jay Cooke & Co.No. 856. (Assigned .) John and J. K. Warren v.

if, during such marriage such widow Sheridan shook , late collector, etc. The argu
WM. H. MITCHELL, Isaac WAIXEL,

249. - Filed January 21. - Levi C. Marsh shall die, such real estate shall go to her ment of this cause was commenced by Benjamin GEO. STURGES, THEO. SCHINTZ ,

v. William Green . - Appeal from Iro- children by the marrige in virtue of Adjourned until Wednesday at 12 o'clock . JOAN CRERAR, H. G. POWERS,

quois.-Opinion by WALKER, J. which such real estate came to her." 0. W. POTTER.

This court is of opinion that the disa THE UNITED STATES SUPREME COURT

bility of the wife under this statute is

not carried onand applied to the pro

A GENUINE COMPLIMENT. During Mr. OFFICERS :

STATEMENT. — Robert Doyle and wife ceeds of the real estate when it has been Bonney's recent visit to Washington , he L. B. SIDWAY, JNO. B. DRAKE,

executed a trust deed in favor of Helen sold . The ruling in Finch v. Jackson ,30 had taken his eldest daughter and an

T. Green, to one King , trustee. The Ind., 387,wasnot calledfor by the issues otheryoung lady to the principal objects

Prest. 2nd V. Pres .

trustee having died , a bill was brought in the case . The first order of the court
Jas. S. GIBBS,to have another one appointed to exe was correct , and the court erred in of interest at the national capital, in - H. G. POWERS,

V. Prest

cute the trust. Doyle and wife had , changing it.
cluding the Senate and House , on the

(9 34 ) Cashier,

.

Court with costs.

NOTE -- WHAT IT IS AND EVIDENCE THERE

OF.

PARTIES IN SUIT TO APPOINT TRUSTEE UNDER

TRUST DEED-VOLUNTARY APPEARANCE.

410
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a , in
Constitution ,

United States, it will not be any the less efforts to counteract their restrictions and void .

invalid becanse enforced through the were rendered impotent by want ofcom

SATURDAY, FEBRUARY 19 , 1876 .
The fact that Congress has not seen fit

form of a personal license. bination. Congress, indeed, possessed to prescribe any specific rules to govern

In the case of Brown v . Maryland ( 12 the power of making treaties, butthe inter Statecommercedoes not affect the

Wheaton, 425, 444 ), the question arose inability of the Federal Government to question. Its inaction on this subject,

The Courts . whether an act of the legislature of Ma- enforce them became so apparent as to when considered with reference to its

ryland requiring importers of foreign render that power in a degree useless. legislation with respect to foreign com

goods to pay the State a license tax be. Those who felt the injury arising from merce, is equivalent to a declaration that

We have received from MACK J. LEAM- fore selling them in the form and condi. this state ofthingsandthose whº were inter- State commerce shall be free and

ING, of the Jefferson,Mo.

, bar,thefollow . tion in which they were importedwas capa: le of estimating the influence of untrammeled . As the main object of

valid and constitutional. It was con commerce on the prosperity of nations, that commerce is the sale and exchange

ing opinion : tended that the tax was not imposed on perceived the necessity of giving the of commodities, the policy thus estab .

UNITED STATES SUPREME COURT. upon the trade and occupation of selling single government. It may be doubted ating legislation like that of Missouri.

the importation of foreign goods, but control over this important subject to a lished would be defeated by discrimin .

OCTOBER TERM , 1875. such goods by wholesale after they were whether any of the evils proceeding The views here expressed are not only

M, M. WALTON v. THE STATE OF MISSOURI. imported . It was a tax, said the coun- from the feebleness of the Federal Gov supported by the case of Brown v .Mary

sel, upon the profession or trade of the ernment contributed more to that great land, already cited, but also by the case
In error to the Supreme Court of Missouri.

party whenthat trade was carried on revolution which introduced the present of Woodruff®v.Parham , reported in the

THE LICENSETAXLAWOF MISSOURI UN within the State, andwas laid upon the system , than the deep and general con- 8th of Wallace, and the case of the State

CONSTITUTIONAL .
same principle with the usual taxes up viction that commerce ought to be regu- Freight Tax , reported in the 15th of

1. A license tax required for sale of goods is in on retailers, or inn -keepers, or hawkers, lated by Congress." ( 12 Wheaton, 416. ) Wallace. In the case of Woodruff v.

effect a tax upon thegoods themselves. and pedlars , or upon any other trade The power which insures uniformity Parham , Mr. Justice Miller speaking of
2. A statute of Missouriwhich requires the pay: exercised within the State . But the of commercial regulations must cover thecourt, after observing with respect

the sale of goods, wares and merchandise which court in its decision replied that it the property which is transported as an tothelaw of Alabama then undercon
are not the growth , produce or manufacture of was impossible to conceal the fact that article of commerce from hostile or in . sideration , that there was no attempt to

theState, by going from place to place to sell the this mode of taxation was only varying terfering legislation until it has mingled discriminate injuriously against the pro

tax from persons selling in a similar way goods the form without varying the substance, with and become a part of the general ducts of other states or the rights of
which are the growth,produce or manufacture of that a tax on the occupation of an improperty of the country and subjected their citizens, and the case was not,
the State, is in conflict with the power vested in porter was a tax on importation, and like it to similar protection, and to no therefore, an attempt to fetter commerceCongress to regulate commerce with forcign na
tions and among the severalStates. must add to the price of the article and greater burdens . If at any time before among the States, or to deprive the cit

3. That power was vested in Congress to insure be paid by the consumer or by the im it has thus become incorporated into izens of other States of any privilege or

which is transported as an article of commerce duty on the article itself. Treating the nation , it can be subjected to any re- such operation would, in our opinion, be

criminating State legislation. It covers property porter himself in like manner as a direct the mass of property of the Stateor immunity, said : “ But a law having

from foreign countries, or among the States from exaction of the license tax from the im . strictions by State legislation , the object an infringement of the provisions of the

mingled with and become a part of the general porter as a tax on the goods imported, of investing thecontrolin Congress may Constitution which relate to those sub

property ofthecountry,and protects it even after the court held that the act of Maryland be entirely defeated . If Missourican jects and, therefore, void .”

it has entered a State from anyburdens imposed was in conflict with the Constitution ; require a license tax for the sale by trav The judgment of the Supreme court of
by reason of its foreign origin .

with theclause prohibiting a State ,with eling dealers of goods which are the the State of Missouri must be reversed,

to govern inter-State commerce is equivalent to out theconsentofCongress, fromlaying growth, product or manufacture of other and the cause remanded , with directions

its declaration that such commerce shall be free any imports or exports, and with the States or countries, itmay require such to enter a judgment reversing the judg

clause investing Congress with the pow . license tax as a condition of their sale ment of the Circuit Court, and directing

Mr. Justice Field delivered the opin- er to regulate commerce with foreign from ordinary merchants, and the that court to discharge the defendant

ion of the court, nations. amount of the tax will be a matter rest- from imprisonment, and suffer him to

This case comes before us on a writ of So, in like manner, the license tax ex. ing exclusively in its discretion . depart without day.

error to the Supreme Court of Missouri , acted by the State of Missouri from deal . The power of the State to exact a li
J. S. BOTSFORD, for plaintiff in error.

and involves a consideration of the valid- ers in goods wbich are not the product cense tax of any amount being admitted, Atty. GEN . HOCKADAY, for State of

ity of a statute ofthat State discriminat. or manufacture of the State , before they no authority would remain in theUnited Missouri.

ingin favor ofgoods,wares,and merchan . can be sold from place to place within States or in this court to control its ac

dise which are the growth, product, or the State , must be regarded as a tax tion , however unreasonable or oppress

manufacture of the State ,and against upon such goods themselves. And the ive. Imposts operating as an absolute H. E. MANN, clerk of the court at St.

those which are the growth , product, or question presented is, whether legisla exclusion of the goods would be possible, Paul, bas our thanks for the following

manufacture of other States or countries , tion thus discriminating against the and all the evils of discriminating State

in the conditions upon which their sale products of other States in the conditions legislation , favorable to the interests of

opinion :

can bemade by traveling dealers. The of their sale by a certain class of dealers one State and injurious to the interests UNITED STATES CIRCUIT COURT,

plaintiff in error was a dealer in sewing is valid under the Constitution of the of other States and countries, which ex MINNESOTA DISTRICT.

machines which were manufactured United States. It was contended in the isted previous to the adoption ofthe Con

without the State of Missouri, and went State courts, and it is urged here, that stitution, might follow , and the experi.
JOUN MINNETT u . THE MILWAUKEE & ST. PAUL

from place to place in the State selling this legislation violates the clause of the ence of the last fifteen years shows would

them withouta license for that purpose. Constitution which declares that Con- follow from theactionof some of the REMOVAL OF CAUSE FROM STATE TO FED .

For this offense he was indicted and congress shall have the power to regulate States.
ERAL COURT.

victed in one of the circuit courts of commerce with foreign nations and There is a difficulty, it is true, in all 1. Where the notice of the motion for removal,

the State, and was sentenced to pay a among the several States . The power to cases of this character in drawing the line which wasserved upon the plaintiff's attorney,

fineof fifty dollars , and to be committed regulate conferred by that clause upon precisely where the commercialpowerof act of 1807, which was repealed : Hield , that the

until thesamewas paid . On appeal to Congress, is one without limitation ; and Congress and the power of the State be right of removal does not depend upon thecon

the SupremeCourt of the State the judg. to regulate commerce is to prescribe gins. A similar difficultywas felt by this tentsofthe notice of themotion for removal,and

ment was affirmed . rules bywhich it shall begoverned, that court in Brownv Maryland in Irawing if the existing law in regard tothe petition , etc.,

The statute under which the convic- is , the conditions upon which it shall be the distinction between the restriction was complied with .
tion was had declares that whoever deals conducted ; to determine how far it shall upon the power of the States to lay a duty 2. THE TRIAL OR FINAL HEARING . – The court

in the sale of goods, wares , or merchan- be free and untramelled ; how far it shall on imports and their acknowledged

construes the words, the trial or final hearing ."

as used in the act of Congress, and holds that

dise, except books, cbarts, maps, and be burdened by duties and imposts, and power to tax persons and property , but where therehas been a trial upon themerits and

stationery , which are not the growth , how far it shall be prohibited.
the court observed that, though the two a new trial granted , the defendant is still entitled

produce, or manufacture of the State, by Commerce is a term of the largest im- were quite distinguishable when they
to a removal of the action- Ev. LEGAL NEWs. !

going from place to pace to sell the port ; it comprehends intercourse for the did notapproach each other, yet,like the The plaintiff brought bis action in the

same, shall be deemed a pedlar; and then purposes oftrade in any and all its forms, intervening colors between white and State District Court, and after a trial

enacts that no person shall deal as a ped . including the transportation , purchase, black , approached so nearly as to per- upon the merits and a verdict in his fa

lar without a license, and prescribes the sale and exchange of commodities be: plex the understanding, as colors per- vor, the court, upon defendant's motion,

rates of charge for the licenses, these tween the citizens of our country and plexed the vision in marking the distinc- granted a new trial, for the reason , as

varying 'according to the manner in the citizens or subjects of other coun- tion between them , yet that the distinc- stated, that " said verdict is not justified

which the business is conducted, whether tries, and between the citizens of differ- tion existed and must be marked as the by the evidence and is contrary to law . "

by the party carrying the goods himself ent States. The power to regulate it cases arose. And the court, after observ The defendant, on February 13 , 1875,

on foot, or by the use of beasts ofburden , embraces all the instruments by which ing that it might be premature to state presented a petition for the removal of

or by carts or other land carriage, or by such commerce may be conducted. So any rule as being universal in its appli- the case to the United States Circuit

boats or other river vessels. Penalties far as some of these instruments are cation , held that when the importer had Court, embodying the substance of the

are imposed for dealing without the concerned , and some subjects which are so acted upon the thing imported that it language of the third subdivision of sec

license prescribed. No license is requir. | local in their operation , it has been held had become incorporated and mixed up tion 639, U. S. Rev. Stat., p . 113 , except

ed for selling in a similar way-by going that the States may provide regulations with the mass of property in the country, that it states that there has been "

from place to place in the State - goods until Congress acts with reference to it had lost its distinctive character as an final hearing or trial of the cause."

which are the growth, product, or man them . But where the subject to which import and become subject to the taxing The proper security was offered , and

ufacture of the State.
the power applies is national in its char power ofthe State, but that while remain the aflidavits of the president of the

The license charge exacted is sought acter, or of such a nature as to admit of ing the property of the importer, in his company, defendant, and its general

to be maintained as a tax upon a calling . uniformity of regulation , the power is warehouse in the original form and pack - manager, were made and filed at the

It was held to be such a tax by the Su - exclusive of all State authority . age in which it was imported, the tax time of filing the petition .

preme Court of theState ; a calling, says It will not be denied that that portion upon it was plainly a duty on imports, The defendant's attorney, after these

the court, which is limited to the sale of of commerce with foreign countries , and prohibited by the Constitution. steps had been taken , served a notice

merchandise not the growth or product between the States, which consists in Following the guarded language of the upon the attorneys for the plaintiff of a

of the State. the transportation and exchange of com court in that case we observe here, as motion before the State District Court

The general power of the State to immodities, is of national importance and was observed there , that it would be for the removal of the suit. In this no.

pose taxes in the way of licenses upon admits and requires uniformity of reg . premature to state any rule which would tice he states that the defendant has

all pursuits and occupations within its ulation . The very object of investing be universal in its application to deter- filed the affidavit provided for by an act

limits is admitted, but like all other this power in the general government mine when the the commercial power of of Congress approved March 2, 1867.

powers must be exercised in subordina was to insure this uniformity against the Federal Government over a com The motion came before the court, and

tion to the requirements of the federal discriminating State legislation. The modity has ceased and the power of the after counsel for the plaintiff and defend

Constitution . Where the business or depressed condition of commerce and State has commenced. It is sufficient to ant had been heard, the removal was

occupation consists in the sale of goods, the obstacles to its growth previous to hold now that the commercial power ordered February 23, 1875.

the license tax required for its pursuit is the adoption of the Constitution , from continues until the commodity has ceased The plaintiff now comes before this

in effect a tax upon the goods them the want of some single controlling au- to be the subject of discriminating legis- court for its order remanding the suit ,

selves. If such tax be within the pow- thority, ilas been frequently referred to lation by reason of its foreign cha acter. for the reasons

er of the State to levy , it matters not by this court in commenting upon the That power protects it , even after it has 1. “ Because said cause was sought to

whether it be raised directly from the power in question. “ It was regulated," entered the State, from any burdens be removed under the act of 1867, chap.

goods. or indirectly from them through says Chief Justice Marshall, in delivering imposed by reason of its foreign origin . 196 , which act was not in force at the

the license to the dealer. But if such I the opinion in Brown v. Maryland, “ by The act of Missouri encroaches upon | date of the presentation of the petition

R. R. Co.

no
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COMPANY

for said removal, and of the order grant . strange anomaly: as suggested by Mr. and settle with their companies them by an assessor outside of thetownship forwhichhi was elected , and the person so sworn was con :
ed thereon . Justice Swayne, in Ins. Co. v Dunn ( 19 selves . For instance, in case of the com vicled or perjury, that the assessorhaving no au

2. " Because the petition , affidavit and Wallace, p . 225 ) , that " in equity cases a pany allowing a stipulated sum per an thority to administer an oath outside of the town

bond presented to the State court were final hearing only could takeaway the numtoward the advertising, as is some.
for which he was elected , the conviction was im

not drawn, executed or approved under rightof removal, while any trial , how. times done , the agent settles the bills, proper.- ED. LEGAL News.

or by virtue of any law of the United ever interlocutory in its character, should and may turn the receipts in to the home Opinion by WALKER, J.

States in such case provided , in force have the same effect in an action atlaw ." offi e as vouchers for so much money in This was an indictment for perjury
and effect at said date.

To avoid this, the supreme judicial court their settlements with their company to found by the grand jury of Carroll coun

3. " Because no removal can or could of Massachusetts, in Galpin v. Critchlow the stipulated amount.

be bad of said cause after a trial thereof ( Am . Law . Reg., vol . 13, page 137 , N. S. ), “ Sometimes the home office orders tember terin , 1873 , of the Circuit Court
ty against plaintiff in error at the Sep

upon the merits." construing the law of 1867, which used special advertising done , through the thereof. The affidavit alleged to be false

Other reasons were urged , but they the language " before the final hearing agent, and he has it done; and some was sworn to before Samuel Lichty, as

are substantially embodied ' in those or trial,"said the trial appropriate- times it is done directly from the home sessor of Wysox township. The indict
above given . ly designates a trial by jury of an issue office." ment contains two counts. The first

E. C. Palmer for the motion .
which will determine the facts in an ac The court, upon the agreed state of charges that on the first of May, 1873,

GORDON E. COLE, contra.
tion at law ; and final hearing, in con. facts, rendered a judgment in favor of there was owing to plaintiff in error for

tradistinction to hearings upon interloc- appellee for the amount of the account, money loaned the sum of $ 10,811 . The
Nelson , J.-If the defendant complied utory matters,the hearing of the cause andthe question presented by therec- second charges that therewas owing him

with the law in force at the time it pre upon its merits by a judge sitting in ord , therefore, is , whether the judgment the sum of $6,811, specifying the persons

sented the petition, affidavits,and secu . equity.” was authorized by the agreed state of and amounts each person owed him on

rity , it was entitled to have the suit re The supreme judicial court of New facts.

moved, and the judgeof the State court Hampshire, in Whittier v. Hartford In It is conceded that Greene was the swore that there was owing him on that
the day named , and it charges that he

had no discretion in the premises. The surance Company (Am. Law Reg., N. S. , general agent of appellant, and the debt day but $ 1,000 for money loaned.

ticular act of Congress, but statesthat cision in the Massachusetts case, and appellant while he was acting in that side county,and at the August term,

petition makes noallusion to any par. vol.14, No. 10, page 621), agreetothe de- was contracted by him andchargedto
A change of venue was bad to White

the petitioner is a citizen of the State of consider the reasoning in that applicable capacity .
Wisconsin , and the plaintiff a citizen of to the law asit appears in sec . 639, sub.3 . The acts of a general agent, or one 1874, plaintiff in error was tried and the

the State of Minnesota ; alleges the

amount sought to be recoveredsuffi: cannot agree to this interpretation of the actall hisbusiness of a particularkind, hereeyearsserve innerea penitentiaryat

With great respect for these courts , I whom a man putsinhis place totrans juryfound bimguilty and fixed thetime

ciently large to give the Federal court statute. In equity practice the term will bind the principal so long as the this writ of error and asks a reversal of

jurisdiction, and in terms embraces all hearing has a well-defined meaning, viz : agent keeps within the scope of his au

that is set forth and necessary to be done “ That stage or proceeding in an equity thority , though he may act contfary to
the judgment .

under the 3d subdivision of sec. 639, U. causewhich corresponds to a trial of a bis private instructions. 2 Kent,620. If It is urged that there is no evidence

S. R. S. cause at law ; the hearing of counsel up this case rested upon the factalone that tending to prove that the oath was ad .

These statutes embrace all the laws in on the pleadingsand proofs ". The qual. Greene was the general agent of appel ministeredin the county of Carroll.
force Dec. 1, 1873, as revised and consol. ifying adjective final makes this hearing lant,and,as such ,contracted the adver- Counselmisconceive theforce and effect
idated ; and section 639 contains all the one that absolutely endsthematter in tisingfor his principal, appellee's right of thevenue in thecaption of the attida

provisions of the severalprevious acts dispute,and is explanatoryof thewords of recoverycould not be questioned or vit: It isa stateofIllinois,Carroll Coun
relating to the removal of suits from the “ the trial .” This is certainly within the denied. ty,” which clearly manifests the place

State to the Federal courts. The only spirit of the law , and , in my opinion , But under the stipulation appellee where the vath was administered. In

change made is in the act of 1867 , by within its letter. concedes that at the time the advertis. all affidavits and otherpapers requiring

transposition of words in the phrase " at The motion to remand is denied. ing was contracted , there existed a gen- such a venue, it is for the very purpose

any time before the final hearing or eral custom with life insurance com of indicating the place where the act

trial," so as to read “ at any time before

the trial or final hearing."

We have received from the law firm of panies not to allow their general agents was done. Finding such a venue in the

the
The notice ofthe motion which was SHELDON & Waterman, of this city , the any discretion in contracting advertising caption of the affidavit inthiscase,

bills. proof until overcome by competent evi

served upon the plaintiff's attorney , following opinion : Where a general custom exists the dence is ample of the fact that the oath

states that the removal is demanded un
SUPREME COURT OF ILLINOIS. presumption is that the parties were ac

der the act of 1867 , which was repealed

was administered in Carroll county.

quainted with it, and contracted in ref. There is no force in this objection .

at the timethe defendant presented its OPINION FILED JAN . 24 , 1876 . erence to that custom . It is further objected that there is noth

petition . The rightof removal, how . No. 246. — THE U. S. Life Ins. Co.v. The AdvANCE If, then , appellee contracted with ing to show that the assessor acted in

ever, does not depend upon the contents Greene with fullknowledgeofthecustom the territorial limits of his township,

of the notice of the motion for removal ;
Appeal from Cook.

and with reference to it , then the conclu- and in the absence of such proof,the

and the State court, as before stated ,could not withhold'the removal if the THE POWER OFAGENERAL AGENT OF AN sion is irresistible, that it knewGreene conviction was wrong and the judgment

existing law in regard to the petition , af

INSURANCE COMPANY TO BIND THE COM hadno power to bind appellantand know should be reversed . The doctrine will

PANY FOR ADVERTISING-CUSTOM.
ing that fact it cannot hold appellant for be conceded by all , thatunless authoriz

fidavits, and security was comnlied with . a debt contracted by Greene without au ed by the statute , an officer can perform

The court is also bound to retain juris Per Curiam thority , although he was the general po official act outside of and beyond the

diction of the suit under like circum : This wasan action brought byappellee agentof appellant. It is said by Story territorial limits in which he is author

stances
to recover from the United States Life on Agency , sec. 96 , the known usages of ized and required to act . The clerk of a

In my opinion , the allegation in the Insurance Company , appellant, on ac Trade and business often become the court in one county has no power to is.

petition that there has been no final count for advertising, contracted by one true exponents ofche nature and extent sue a writ or perform any other official

hearing or trial of the cause, is a compli- Greene , who was at the time general of an implied authority ; for in all cases act in another county. So of a sheriff

ance, substantially, with the third sub- agent for appellant. A jury having been where such usages exist,and an agency in serving process unless expressly

division of section 639, which gives the waived , a trial was had before the court is to be exercised touching such matters, authorized. Jacksonv. Humphrey,1L.

right of removalat any timebefore the on the following agreed facts: " In No. the natural presumption, in theabsence R., 498. This rule seems to be elemen.

trial or final hearing ;" and, corporationsvember, A.D. 1871, one Samuel Greene of all countervailing proofs, is that the tary . It is true that the General Assem.

being within its purview ,any proper of wasgeneral agentforthe State of Illi agencyis to be conducted in the manner bly may enlarge thepower of courts un

dicer - particularly the president, who is noisfor the United States Life Insurance and according to thepractices which are der the statute, may confer the power by

the head of the organization could Company, of New York , having his allowed and justified by such usages. commissioner to take depositions in a

make the requisite affidavit . headquarters in Chicago ; that upon his It cannot be claimed thatappellee was foreign government or State, but until

The other question necesrary to be de- order the plaintiffs advertised said in misled by the fact that Greene was a tbus empowered, the act is extra terri

termined is, whether, there having been surance company in their paper, incur- general agent, because it knew while he orial and is not valid or binding. In

a trialupon the merits,thedefendantis ring a justbill of onehundred andtwenty was actingin the capacity of a generalthis case theassessor was authorized in

entitled to a removalofthe action , a new dollars ($ 120), and charged the same,on agent that hehad no authority to incur the discharge of his duty to administer

trial having been granted . their books oforiginal entry, to the Unit- the debt on the credit of hisprincipal, the oath to accused as a tax -payer. He is,

The statute requiresthe petition to be ed States Life Insurance Company; that and hence the rule that would ordinarily by the 26th section of the Revenue law,

filed before " the trial or final hearing ofsubsequentlysaid Greene was removed apply to the arts of a general agent,has anthorized to administer oaths to per

the cause ;” and it is urged that a trial from his position as general agent, the no application here. Itis urged byap- sons listing property for taxation when.

on the merits prevents a removal of the same being known to the plaintiffs, and pellee that the last clause in the stipula- ever he believes the latter has failed to

case . “ The trial ” mentioned in the act , said advertising bill being unpaid ; that tion shows that no uniform custom ex make a fair list of his property.

in my opinion, means not one trial or a the plaintiffs frequently called upon said isted ; we cannoi give the stipulation the But that section, or any other, so far

trial,but a determination of the rights of Greene for payment of said bill after his construction contended for, when appel as we have been an e to find , has not au.

the parties forever.
removal, and he as often promised the lee stipulated thatthere wasa general thorized him to administeran oath out

When a new trial was granted , the bill of $120 should be paid ; that after custom that Green was not allowed to of his township. He is elected in it, by

suit was in the same position that it much dunning,Greene agreed to obtain contract the indebtedness. The effect of the voters thereof, to assess the property

would have been had no trial taken for said plaintiffs, in payment of the bill , this admission wasnot destroyed by the therein , andthe law contemplates that

place . The first trial had been errone a partially paid up life policy upon the last clause ofthe stipulation , he will act officially within its territorial

ous — it had not been in accordauce with life of a person designated by said plain Under the agreed state of facts, we are limits. The law has imposed no official

the law - and there had been no such ex tiffs in sai..company,said Greene being ofopinionappellee was notentitledto duty to be performed beyondthe terri

amination of the rights involved as was in the habit, notwithstanding his remov recover; the judgment will be reversed tory of his township. It would strike

contemplated by Congress in using the al , of soliciting insurance for said com; and the cause remanded . any one that his assessment of property

word " trial.” pany like any other street broker, and
Reversed and remanded .

outside of his township and in another,

Again , “ the trial” mentioned in the having no other connection with the as being ultra vires and void , and for the

act meansa final investigation of the company ; that said Greene made appli .

rights involved in the court of original cation for such a policy, in theusual Shaw, of the Mt. Carroll bar, for the And it is because he is authorized to per

We are under obligations to James same reaso : an oath administered by

jurisdiction.

The terms“ the trial " and "final hear drafted ; but the company officers in following opinion : form official acts within his township

ing ” are used by Congress as having a Chicago then firstfinding that said adver SUPREME COURT OF ILLINOIS. and is not empowered to do so beyond

relative connection - a reciprocal mean tising bill was to be turned in to pay the OPINION FILED JAN . 21 , 1876 .
its limits . It will be denie by none

ing -- the former applicable to actions of premium ,refused to deliver the same; that
STEPHEN VAN DI'S EN v. THE PEOPLE, etc.

that the officer who administers an oath

law , and the latter to equity cases. The several months afterwards said Greene must have legal and competentauthority
word " suit" embraces actions at law as became a defaulter to the Evanstonschool THE VENUE TO AN AFFIDAVIT - ASSESSOR

Error to Whileside.
or the person taking it before him , how .

well as equity cases, and the conjunc funds and absconder ; that it is the gen .

tion “ or” connecting the words “ the eral custom with life insurance compa

NO POWER TO SWEAR TAXPAYER OUT OF ever false,cannot be convicted ofperjury.

In this case there is not the slightest
TOWN

trial" and "final hearing" is used , as ji nies not to allow their general agents 1. 'THE VENU'E . - The court states the purposes
evidence to show the affidavit was sworn

often is , where it is sought to give an ex any discretion about contracting adver of the venue preceding an affidavit,and that in to in the township It was indispensable

planation or definition ofthe same thing tising biils , except as hereinafter stated , the absence of other evidence itwill be considered that this fact should have appeared from

in different words. Such must be the butthat in each case they must get the them onth was administered at the place therein the venue in the caption or otherwise.

true construction of the law, for it in consent of the company before contract . 2. ASSESSOR Must ADMINISTER OATII IN Town . There being no such evidence the court

hardly probable that a distinction wouliling any hill . - That an assessor can notswear a person listing below erred in not setting aside the ver

be made between actions at law and ! " And further, that in advertising, the property outside of the township for which be dict and grrntingthe accused a new trial.

equity causes, which would present : 1 / general agents pay bills ordered by them 3. PERJURY . - That where a person was sworn The evidence as to the falsity of the
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oath is loose, uncertain, and to say the der which the sale was made from which pellees, although dissatisfied with the against him or for any other purpose .

least, slight upon which to convict . he is about to redeem , had jurisdiction conditions imposed as to the reliefgrant. It is apparent that neither Monroe,

Weare not prepared to say that we in the cause. It is a familiar principle ed, have assigned no cross errors . nor Stewart, on whose behalf Monroe

could affirm on the evidence in the rec . if the court had no jurisdiction all pro We now recur to the principal ques . was foreclosing the mortgage, ever in

ord . The loan of money a number of ceedings under this decree or judgment tion first suggested, viz . : Whether the tended , when the original decree was

years, or even a shorter period, before would be a nullity , and a party redeem- sale made under the execution issued in rendered , to hold Tompkins liable for

the timeaccused took the oath, is too ing from a sale in such a case could ac the decree in Monroe v. Tompkins was the payment of any deficiency after the

loose and in definite upon which to base quire no title to the land . His redemp- without authority oflaw , and hence void sale of themortgage premises . Equitably

& conviction . The witnesses testified tion can give no validity to the previous It cannot be maintained on the ground it was the debt of Bell, and all parties

that they had paid the money which sale, which was absolutely void for want the original decree awarded execution seem to bave agreed he ought to be

they borrowed of him to one Lane, in of jurisdiction in the court. Johnson v. against the defendant who are person- made pay it. The arrangementby which

Morrison, or that he had sued them in Baker, 38 Ills. , 98 . ally liable for the payment of the debt Tompkins permitted the title to the prop;

the name of Van Shirlev . Lane testified Whether the sale from which the re- secured by the mortgage,” because the erty to be vested in him , and assumed

that the notes were delivered to bim by demption was made was void is purely execution was not issued under that or the legal liability to pay the purchase

Van Shirley for collection, and Van Shir- a question of law , and is unaffected by der, but under the order made January money, was entered into partly at the

ley swears the notes were absolutely his the equities arising between the parties. 21, 1869. The first order is indefinite request of Stewart and to oblige him as

before the 1st of May, 1873. Lane testi What private contract Tompkins may and uncertain . Who was personally well as Bell . After the mortgage sale ,

fied that he hardly knew accused by sight have had with Monroe or Stewart in liable for the payment of the debt se . neither Monroe nor Stewart gave the

and had never spoken to him before he regard to the mortgage indebtedness ; cured by the mortgage " the court does matter any further attention . The ob

received the notes ; tbat as he made col whether he or Bell should be liable for not indicate by anything contained in ject was to get the title to the property

lections he paid the money in person to the amount that should remain after the the decree. Against whom , then , was back into the hands of the originalown.

Van Shirley, or had sentit to bim in Iowa master's sale of the premises, is wholly the execution to issue ? It was recited er, and that was accomplished by the

by draft. Van Shirley testified , that ac- immaterial in the decision of the case. that Tompkins was the agent of Bell mortgage sale and the deed made in pur

cused had no interest in the notes nor It is not shown appellant had any knowl : for the purchase of the property, and by suance thereof. The matter rested un

was he to pay him anything. Nor is this edge of the contract, if any existed, and a private agreement made between them til it was revived 1869, by appellant,

evidence contradicted by any witness. if he had we are not aware it would af at the time the title was merely placed who proposed for a share to collect the

The evidence of Van Shirley may show a fect his right in the premises. It may in Tompkins for the use and benefit of balance due on the decree from Tomp

transaction out of the usual course of be true, as charged, that the property Bell . What this may mean is not very kins, or in some way make it out of his

business, by plaintiff in error borrowing was, in fact , sold to Bell
, but for his ac- clear , but if it means anything,it is cer- property. After some negotiations his

money from him and loaning it to others, commodation the title was placed in tainly that the court intended to declare proposition was accepted by Monros,

but we are unwilling to say it was so im- Tompkins. He gave his promissory that Bell was the party that was person- and thereafter appell'int assumed to man

probable as to destroy the credibility of notes for the purchase money, and exe . ally liable for the payment of the debts. age the affair. Neither.Monroe nor Stew

his testimony . cuted the mortgage that was subsequent. It is not an unreasonable inference from art gave it any personal attention. It

All of the evidence considered , we ly f reclosed by Monroe for the benefit this recital in the decree that no execu was found appellant could not obtain an

think it fails to sustain the finding, and of Stuart and his creditors. No matter tion was to be awarded against the prop- execution as at law for the deficiency,

the judgment of the court below must be what may have been the relations beerty of Tompkins for any deficiency that without a further order of court. Ac

reversed and the cause remanded . tween Bell and Tompkins in regard to might remain . But, however this may cordingly , appellant had some papers

Judgment reversed . the property , the latter was legally be, that was a joint decree, and the exe- prepared which Monroe signed, which

W. E. LEFFINGwell and James Shaw bound for the purchase money to the cution was to issue for any deficiency enabled him to procure the making of

for plaintiff in error. same extent he would have been had be against the "defendants. " There were the order of January 21 , 1869, and sub

VOLNEY ARMOUR and David McCART- made the purchase on his own account. two defendants; Bell had not been per. sequently appellant sued out an execu

NEY for the people. In the suit commencedby Monroe to sonally served with process, and no exe . tior, under it againstTompkins, on which

foreclose the mortgage, Tompkins and cution could rightfully be awarded against he caused the property in controversy

We are under obligations to C. C. Bon. Bell were both made defendants ; the bim. The decree made no provision for to be sold . At the sheriff's sale the

NEY, of the Chicago bar,forthe follow. former was alone personally served with issuingany execution separatelyagainst property was bidoff byLatimer, who

process, and the latter was brought into the property of Tompkins for any defi- received the usual certificate that would,

ing opinion : court by publication, under the statute. ciency that might remain unpaid after under the statute, entitle him to a deed

SUPREME COURT OF ILLINOIS. Bell was defaulted, but Tompkins filed the sale of the mortgage premises. It in case it was not redeemed . Subse

OPINION FILED JAN . 21 , 1876.
an answer, prepared, perbaps, by Mon- was this factnodoubt that gave rise to quently, Latimerassigned the certificate

roe, but, in fact, signed by other coun the making of the order of January 21, of purchase, but to whom he does not

JUNIUS MULVEY v. DANIEL H. CARPENTER et al . sel, in which he substantially admitted 1869, for a separate execution against the recollect, and the evidence does not dis
Appealfrom Superior Court of Cook . all theallegations of the bill. Accord property of Tompkins. close. Circumstances proven would seem

SHERIFF'S SALE – VOID JUDGMENT – RE- ingly, a decree was entered , finding the By what authority did the court as to warrant the inference the purchase

DEMPTION . amount of the mortgage indebtedness, sume to make the supplemental order of by Latimer was in the interest of appel

Held, that theexecution issued on the judgment and directing a sale to be made of the January 21, 1869, and awarding, execu- lant and that the assignment was after

or decree in Monroe v. Tompkins et al., under mortgage premises if default should be tion against Tompkins for the balance wards made to him , but whether this is

sale ,and from which itwas redeemed by appel" made in payment of the amountfound remaining due on the original decree ? so is not a matter of any great conse

lant on an execution issued on a judgment in his due by a day fixed . It was recited in No notice was given to Tompkins that quence.

favoragainst Tompkins, was void , as having been the decree that Tompkins was the an application would bemade to the court Obviously, when the Master's report of

cause in which the court had no jurisdictionof agent of Bell in purchasing the property , to award an execution against him . It sale and showing what deficiency re

the person of the defendant Tompkins.-LED,LE- and by a private agreement,made t the may be he would have been able to show mainedwas confirmed by the order of

GAL NEWS. time between them , Tompkins was to cause against it . Itwas essentially a new court made on the 25th of September,

Scott, C. J.-Whether titles which it hold the legal title to the property , for proceeding, and what was done was in 1868, the cause passed from the docket.

is said parties have acquired to the lands the use and benefit of Bell. The decree effect a personal judgment against him This would have been the ordinary

in controversy, from Wiltberger, while provided that if the moneys arising from as at law for a large amount of money in course, and nothing to the contrary ap

the decree of foreclosure in the case of the sale should be insufficient to pay the a cause where he insists he was not lia pears. It was reinstated at the instance

Wiltberger v. Embree,et al . , remained in amount found to be due, with interest ble personally for anything. Nor was of a stranger to the record , and without

force, and before it was reversed in this and costs, the master should specify the it simply directing the issuing of an exe any notice to any adverse party whose

court, will prevail over titles previously amount of such deficiency in his report cution previously ordered " on the com interests were to be affected. Hence,

acquired from Embree, the mortgagor, of the sale ; and, “ on the coming in and ing in and confirmation" of the master's all subsequent orders in the cause were

is a question that has no relation to the confirmation of said report, the defend report. The court found the deficiency without authority of law and there.

merits of the present controversy, and ants, who are personally liable for the to be $1,893, and ordered that com- fore void . It is doubtless true, as coun

we shall not now discuss that branch of payment of the debt secured by the said plainant have execution therefor. ” Un- sel contend, that no execution for the

of the case. So far as the mortgage claim mortgage , pay to the complainant the der the former decree, if any execution deficiency could properly issue until af.

was presented by the original bill, it was amount of such deficiency, with interest could issue at all against Tompkins, it ter the coming in and confirmation "

formally withdrawn on the hearing, it thereon from the date of such last men could only be for $ 1,579.09, with interest ofthe master's report.

appearing that appellant's wife held that tioned report, and that the complainant thereon from the date of the master's re But no order had previously been

interest, whatever it was, and that he have execution therefor.” port. It is indispensable to the validity made for an execution against Tomp

had no direct interest in it . That branch Having first given therequisite notice , of the last order that the court in some kins alone, and none was then made.

of the case having been dismissed , the themaster,on the 27th day ofMay, 1865, way should have obtained jurisdiction of Monthselapsed before the court assumed

remaining controversy is confined with sold the mortgage premises, under the the person of the defendant Tompkins. to award execution against Tompkins.

in narrow limits and involves the con- decree, as directed. On the 7th day of It did not havejurisdiction by any notice As we have seen the court had then lost

siderations of but few questions, and the July , 1865, he filed his report of the sale , given to defendant, and hence there was all jurisdiction of the cause or the per

discussion of no principlesoflaw , except showing, after the appropriation of the a total want of jurisdiction, unless it can sons of the parties . The sale under the

such as are elementary . proceeds of the sale according to the di- be maintained, the cause had been con execution awarded against Tompkins

The most important question , and , in rection given in the decree, a deficiency tinuously pending in court since the orig. being viid , there was nothing from

deed, the only one which concerns fun- of $1,579.09. inal decree in 1865, and that defendant which appellant could redeem . Hence

damentally the validity of the title appel On the 21st day of January, 1869 , a was in court by virtue of the service of it follows as a deduction from the prem .

lant claims to the land , is whether the further order was entered in the cause, the original process and his appearance ises, the redemption being unauthorized

execution issued on tile judgmentor de reciting, among other things, the defi- in accordance therewith. This position by statute, appellant acquired no title to

cree in Monroe v. Tompkins, et al., un ciency that remained after applying the can hardly be sustained . It will be borne the property redeemed and re-sold on

der which the property was originally proceeds of the sale of the mortgaged in mind the original decree was rendered his execution.

sold at sheriff's sale , and from which it premises, as reported by the master; in 1865, the sale of the mortgage prom Upon the whole record we are ofopin

was redeemed by appellant on an execu- that such deficiency then amounting to ises took place in May thereafter ; the ion the decree of the court below is just

tion issued on a judgment in his favor $1,893, “ and that complainant have ex master's report ofthesale, showing a de and equitable under the evidence, and

against Tompkins, was void , as having ecution against the said defendant ficiency of $ 1,579.09,was filed on the 7th is warranted by the law.

been issued under a judgment or decree Tompkins therefor.” It was under the of July, 1865, and on the 25th day of Decree affirmed .

rendered in a cause in which the court latter order the execution was issued on September, 1868, the master's report, by

had no jurisdiction of the person of the which the sale of Tompkins' property an order entered of record on that day,

defendant, Tompkins. was made, from which appellant re

SUPREME COURT OF ILLINOIS.
was by the court confirmed . This would

The judgment in favor of appellant deemed, and under which he acquired seem to have been an end of the case , ABSTRACTS OF OPINIONS FILED AT OTTAWA

against Tompkins was entirely regular, the title he now insists upon. On the and in the absence of anything appear IN 1876 .

and the execution under which the re final hearing of this cause , the court de- ing to the contrary, it will be presumed 205. - Seth W. Hardin v. James S. Crote.

demption was effected was valid . But cree the sale and redemption were void , it passed from the docket . If so , the -Appeal from Cook . – Opinion by

if it shall be determined the execution and set aside the sheriff's deed to ap: court manifestly lost all jurisdiction of Scott, C. J.

issued under the decree in Monroe v. pellant for the premises, but imposed the cause and the persons ofthe parties ,

Tompkins was void for want of jurisdic- upon complainants, as conditions upon and unless it was placed back uponthe COLOR OF TITLE AND PAYMENT OF TAXES.

tion in the court to award it , the sale which the relief would be granted, that docket upon notice to the parties adverse The points in this case are, ( 1 ) That a

under it being void , it would follow the they should , within a time tixed , pay to ly intended all further orders made in sheriff's deed is color of title under the

redemption based on it would also be appellant the balance due on the decree the canse would be without authority of conveyance act; ( 2) That a contract of

void . The judgment creditor is bound on Monroe v. Tompkins and Bell, with law . There is no pretense Tompkinshad sale is not , in itself, color of title, and

to take notice whether the court that interest, and the amount of ampellant's any notice the cause was to be re dock does not pass the color of title acquired

pronounced the decree or judgment un . I judgment at law against Tompkins. Ap. leted that execution might be awarded I under a sheriff's deed ; (3 ) That, accord

66
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FOR DEFAULT CONTRACT TO CONVEY .
SPECIFIC PERFORMANCE-CROSS-BILLS AND

SUPPLEMENTAL BILLS- WAIVER WHERE

TIME IS OF THE ESSENCE.

CRIMINAL CASE - APPEAL

COUNTY TO CIRCUIT COURT. EFFECT OF

ING SUITS.

VOID DECREE —

CEEDINGS-TESTIMONY OF PARTY AGAINST

COURT RECORDS.

LIABILITY OF ASCOMMON CARRIERS

BAGGAGE.THEREFROM - INFORMATION

KIND OF GOODS SHIPPED -- TRIAL BY COURT.

bv a stat:l e murd , during such pes, ency : the Burnt Record Act. The case turns only that the promise should be in writing the contract ; of which time was of

ingly , payment of taxes under the con . cure the performance of an agreement 296.- Alfred Patmor v. G. W. Haggard et 314 .-- 0 . H. Tobey et al . v. R. Foreman.

tract will avail nothing against the deed . with defendant in error, made by plain al.- Appeal from Iroquois. - Opinion - Appeal from Superior Court of Cook.

225-Davidson F. Holmes v. Nicholas N. in error was' to sell sewing machines to STATUTE OF FRAUDS-PROMISE TO ANSWER
tiffs in error, to the effect that defendant by SHELDON, J. Opinion by SHRLDON , J.

Shaver.- Appeal from Carroll.—Opin the plaintiffs in error, who were to en

ion by BREESE, J. gage exclusively in the sale of that kind

CAVEAT EMPTOR IN JUDICIAL, SALES .
STATEMENT.-Suit on a penal bond ex

of sewing machines and purchase their
The principleinvolved in this case is , supplies of dim at 30 percent. Jiscount. Vecuted by Haggard and Kane to Patnior,

STATEMENT.-Suit, May 9, 1872, for spethat the doctrine of caveatemptorapplies, Judgment for the penultyofthebond tosecure the executing of a deedbythe
in its utmost force, to judicial sales; that and damages. Itwas claimed that the formerto the latter. On the suit, pleas cific performance of a contract for the

there is no warranty oftitle at such contract was void on groundsof public ise was to answer for the default of Hag . tract dated March 15, 1872. Booth an

were filed to the effect that Kane's prom . conveyance of land to Foreman - con

sales ; and this must be at the purchas policy, because itbound the plaintiffs in ard , and that no agreementormemoran . swered , offering to perform . Tobey an

er's risk alone. error to dealexclusively inthatparticu- | Qum thereof existed wherein the con swered denying that hemade the con

183.-Wm. W. Holcomb v. The People. straint of trade. Held ,lar kind of machine, and so was in re- sideration was in writing ; and again , tract; Booth having signed Tobey'sname

- Appeal from Winnebago.—Opinion 1. That such a contract does not con :
that the promises of Hazzard and Kane to the agreement without authority .

by WALKER, J.
were for the sale and conveyance of

November 8, 1873, Foremen filed sup

travene public policy as being in re .

QUASI FROM straint of trade .

laud, and that no agreement or memor: plemental bill alleging that, after the

2. A courtmay properly assist a jury andumthereof was inwriting wherein contractwas made the land advanced in

REPEALING PRACTICE STATUTES ON PEND . in preparing a verdict, as to the form
the consideration is stated, Held , value from $ 28,000 to $ 40,000, but during

thereof.
1 , That as to the latter pleas, our stat- the pendency ofthe suit, had decreased

Held, 1 , That a bastardy proceeding,

ute of 1869, as all statutes containing the in value to $ 25,000,and claiming damages

though criminal in form , is civil in effect. 172 — RobertW. Robinson v, John Fer. | word “ contract " or agreement ” as to for the delay. This was demurred to ,as

2. That, in such cases, under the act guson et al.- Appeal from Superior writing, required the consideration to to the claim for damages, and demurrer

of 1874, an appeal lies to the circuit Court of Cook. - Opinion by SHELDON, be in writing, since the consideration is sustained . Tobey answered, ratifying

court from judgments in the county
J. an essential part ofthe contract or agree the contract and offered to perform , and

court ; althoughsuch appeal was not al.

ment-although our statute of frauds of filed a cross bill to compel Foreman to

SUBSEQUENT VALID PRO

lowed by the art of 1872
1874 expressly provides the contrary. perform ; and stated in the cross - bill

3. All sui'sending are subject to al
2. But, as to the bond and the under- ihat Foreman hcd filed a claim against

functions in the rules of practice enacted
taking of Kane therein to answer for the Booth's estate ( he having died , pending

STATEMENT. — Bill to clear title under default, etc. of another, the law required the suit ) , for damages, in not perform

and repealing the law.

do not acquire a vested right in rules of largely on evidence of the facts, although ing in such a case. the essence , and prayed that the prose

practice, though prescribed by statute . the property involved was very valua (But, underthe law of 1874, this dis- cution of this claimmight be enjoined .

No. 198.-The Merchants Transportation decided therein , namely : Held,

ble. However, an important point was
tinction does not exist, as above stated . ] Foreman dismissed his bills, and the

court dismissed the cross -bill on demur.

Co. v. Jeremiah Bolles. - Appeal from
300.-C. R. I & P. R. R. v . Sarah A. Clay

1. That where an act is passed, chang
rer. Held,

Superior court of Cook. - Opinion by ing the timeof the holding of a term of
ton.— Appeal from LaSalle.- Opinion

1. That a cross- bill must always show

SCOTT, C. J.
by Scott, C. J.

court, and the judge, not noticing the
grounds for equitable relief, or it will be

LIABILITY OF CARRIERS AND EXEMPTIONS change made, holds the term at the usu
To properly demurrable.

CONCERNING al time under the priorlaw , this is fatal
2. That, while the filing of the original

to all the proceedings had during such check to the owner of the baggage is cree, waived thetime which was of the
Held, 1. That the delivery of a baggage bill offering to perform and asking de

STATEMENT. - Household goods , etc. de unauthorized term . Yet if, at such term ,

stroyed by fire in the warebouse of de there be a decree for specific perform : prima facie evidence of a delivery to the essence, yet the filing of thesupplemen

fendant; which goods plaintiff had ship: ance, under which the party in whose carrier ; but it maybe rebutted. tal bill demanding damages for the de.

ped by a railroad to be delivered at favorthe decree was made fulfillsall the baggage was d-livered to a carrier,the unless the defendants would accede to
2. When it is once established that lay, was not a renewal of such waiver,

another place to defendant. Held,

1. That it is only where a contract is wards,at a lawful term , a further decree liability of the carrier asan insurerim the claim for damages.

for through transportation, that each is made— as of the delivery of a deed delivery to the owner again at the ter: is valuable and waitinguntil it depre
3. Refusing to convey when property

connecting carrier will be entitled to the
corresponding with the former decree,

benefits and exemptions of the contract the latter decree will cure the error, and mination the transportation thereof. ciated, and then offering to perform ,

between the shipper and the first carrier. be regarded as sufficient. Also,
3. Where a railroad gives a check to a vitiates all claim to equitable relief.

The carrier on whom the loss falls, in 2. Thatwherearecord recites that a change for a check of another road, it enjoiningthe prosecution of the claimpassenger for baggage not arrived, in ex 4. There was no equitable reason for

such a case, is to be regarded as acting defendant appeared and answered in a

underthe contract made with the first case,hisuncorroborated testimonyto may beshown as afact that the baggage for damagesin the county court.

carrier, and can claim thebenefits of any the contrary, will not prevail against the second carrier, giving the last check. 370. — Adam Shugart, impleaded, etc.,v.

exemption from liability in favor of the record .

first carrier. But the burden of proof is on the carrier Ann Egan .-Appeal from Lee. - Opin

2. Where the contract is not for through 117.—Joseph Evans v. Milton Anderson . to show that the baggage was not re ion by SHELDON, J.

transportation, the liability of each suc. - Errorto Iroquois. Opinion by
ceived .

cessive carrier endsonly when the goods

LIABILITY UNDER STATE LIQUOR LAW-EVI.
BREESE, J.

are delivered to the next in the order. 301.-Same v. Patrick McKitrick . - Ap

And if fire destroys the goods en route
peal from Cook - Opinion by BREESE, J.

In the warehouse of a carrier, before de
STATEMENT. - Suit on promissory note

STATEMENT. - Suit brought, under the
ivery to the next, the liability remains executed in Indiana ; but the place of

that of a common carrier, and is not that the execution did notappear on the face Held, That, in anaction fornegligence liquor law , by the widowofonewho,

of a warehouseman merely .
thereof. Held, against a railroad company,the Supreme naturally peaceable,yet got intoaquar

3. A shipper is under no obligation to 1. That the nature , validity and inter Court will take cognizance of an exces
rel after excessive drinking at a saloon ;

disclosethe contentsof boxesdelivered pretation of a contractmustbe governed sive verdict,onappeal from a judgment which quarrel resulted in his death.The

to a carrier, except on inquiryby the by thelaw of the place where it was en refusing a new trial, and will presume appeal was by the owner of the building.

carrier. Where there has been no im tered into, and thisprinciple extends to from the fact of excess, that the verdict

Held,

proper concealment, the responsibility promissory notes. wasnot the result of a proper consider does not rest on the ground that thesale
1. The liability created by the statute

2. That the place needs not appear on ation .

4. Where a cause is tried by a court theface of the promissory note, but itis 313-L. Schoenfeld v . ThomasH. Brown session of a license obviate the liability.

of liquor was unlawful, nor does the pos

without jury, the findings on matters of sufficient for the application of the rule

et al.- Appealfrom Cook .-Opinion by 2. On the trial of a cause , under the
fact will be treated by the appellate that the place appear in thepleadings.

3. Theexisting laws of a State, at the
WALKER, J.

court as are verdicts of juries.

statute, a witness may properly be asked

time of executing a promissory note, STATUTE OF FRAUDS AS TO PROMISE TO PAY his opinion as to whether the deceased

176.-Junius Mulvey v. Daniel H Car .
enters into the note ; and the liability is

DEBT, ETC., OF ANOTHER . was intoxicated . [BREESE, J. , dissenting. !

penter et al.-Appeal from Superior determined thereby. STATEMENT. — Appellant agreed with For, although it is the general rule that

Court of Cook . – Opinion by Scott, CJ . certain contractors to build a large,brick witnesses are to testify to facts, and not

REDEMPTION BY JUDGMENT CREDITOR - SEP 30.-- Edward Roby v. Franklin D. Cos house. The contractors sub let a part of as to the r opinions, and that it is only

sitt et al.--Error to Superior Court of the contract,as to furnishing materials, to experts on questions of sciencewho are

Cook .-Opinion by Scott, C. J. appellees. In part , this furnishing was allowed to give their opinions, yet there

Held, that a judgmentcreditor, redeem
paid for by appellee, on certificate of the are cases where the opinions of ordinary

REQUISITES - DE

ing , under the statut.,from a prior ex .
architect and contractors. The contract. witnesses are to be received, as , for ex

MURRER.

ecution sale, is bound to take notice
ors having failed as insolvent,theappel . ample , as to the value of property , as to

whether the court had jurisdiction in Statement.-Suit for specific perforiu . lees desisted from furnishing,but onthe one's pecuniary responsibility,theiden

the cause where , in the prior execution, ance ofa contract for the sale of lands. promise of theappellant to pay for them lity of a person, or of handwriting, to

sale was made. Otherwise, all proceed : The contract wasmadein February, 1867, they continued afterwards to supply the questions of sickness and health, or

ings, including the redemption, would and suit brought in July, 1873 , the land, materials. On this promise, suit was the state of the affections, etc.

be an utter nullity, since theredemption having, meanwhile, risen in value from brought. It was conien.led that this 3. Proof beyond a reasonable doubt is

can give no validity to former void pro $52,000 to $ 240,000. All thelostallments promise was within the statute offrauds, ameasure of proof required only in crim

ceedings. And this applies where the were much past due, nothing having Held , That the promise was not within inal cases, and not in a civil suit for a

want of jurisdiction consists of want of been paid but $400at the time of making the statute. In such cases, the test is , penalty.

service on defendants, as well as other the contract. Held , whether the promise is direct, or collat 4. In a case like the present, the doc

grounds. And where a judgment is en 1. That where timeis not made of the eral. And the most ready means ofsolv . trine ofproximate and remote cause has

tered against joint defendants , and after- essence of a contract, it must be perform- ing the question is , whether the credit no application , and it is not proper to

wards , an order is entered to issue exe . ed in a reasonable time,or equity will was given to the person making the instruct a jury that a person can only be

cution against either of them separately, not decree specific performance. promise, or to a third person . Where responsible for consequences which a

the order, and all proceedings under it, 2. It is no excuse fr delay that the ihe credit is alone given to the promissor, reasonable person might foresee as prob

are voil, unless the defendant against | purchaser desired to postpone the agree the statute can haveno operation ; since ably resulting.

whom the execution was to issue was ment until he could settle with other it only relates to verbal promises for the 5. It is not necessary, in order to fix

summoned to show cause against the en parties claiming to have contracts for payment of the debt , default , or miscar. the liability , that the person with whom

tering of the order, and that after the the same property. This can not relieve riage of another person. When a person a quarrel was made, resulting in the

confirmation of a master's report on sale him of the obligation promptly to offer purchases goods, or agrees to purchase, death , should also have been intoxicat

under mortgage. to perform . and they are delivered to him , under ed. It is enough that the deceased was

80.-Ira Brown, impleaded, etc. v. Roun .
3. Where the facts, in a bill demurred such a promise that he will pay for them, intoxicated, and, in consequence, got

sevelt.- Error to Cook.-- Opinion by
to, are not clear and specific,the demur. the statute does not apply, because there into the quarrel,and provoked the in

SHELDON, J.
rer does not admit complainant's right; it is no undertaking to pay thedebt of an . jury he received .

being the rule merely that a demurrer other, but only his own. In such a case [ BREESE, J. , also dissented on the

PUBLIC POLICY AS TO RESTRAINT OF TRADE- admits the facts which are well pleaded. as the present, the difficulty usually aris. ground that there was no sufficient evi .

It can not help out vague and indeter es in determining to whom the credit dence connecting appellant with the

Statement. - Suit on bond given to se- ' minate allegations. was given . death of appellee's husband . ]

LEX LOCI .
DENCE - PROXIMATE CAUS E--GROUNDS OF

ACTION - LICENSE .

EXCESSIVE VERDICT IN CASES OF NEGLI .

GENCE-PRESUMPTION IN REGARD TO IT.

ARATE EXECUTION IN JOINT CASES -- SER

VICE.

SPECIFIC PERFORMANCE

FORM OF VERDICT.
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AT Nos . 151 AND 163 Firth AVENUE.

SALVAGE SERVICE - TERMS OF.

CHICAGO LEGAL NEWS. the country are pretty generally in favor custody and under the age of fourteen a generalexposition of the law of agency,

of its repeal. That it should at least be years whereby the health of such child the twelfth , thirteenth , fourteenth, fif

greatly modified there can be no doubt ; shall have been , or is likely, to be seri- teenth , sixteenth and seventeenih, Mr.

L ex vincit .
that it should be repealed is more of a ously injured , it is manslaughter if the Wharton says,present successively treat

doubtful question . Upon its repeal , the child die from such neglect, and it is no ises on the Law of Attorneys, of Auc

MYRA BRADWELL , Editor. old practice of making assignments to answer to the charge of manslaughter tioneers, of Brokers , of factors , and of

defraud creditors will be revived, and that the parent so neglected from a con- Salesmen . The eighteenth chapter dis

creditors' bills will be as numerous as scientious religious belief that it was

CHICAGO : FEBRUARY 19 , 1876 .
cusses the Law of Lien , as related to

they were before the advent ofthe bank wrong to call in medical aid , and that Agency . Some topics frequently associ

rupt law . Creditors, instead of appear. medical aid was not required, and not ated with the Law of Agency have been

Publishod EVERY SATURDAY by the ing before the register to prove their from any intention to disobey the law. designedly omitted . The Law of Ship

CHICAGO LEGAL NEWS COMPANY, claims, will run a race with each other This would be regarded as a very severe ping, of Partnership and of Insurance,

in the State Courts, to see which can law in America. being considered as independent themes,

secure the most of the debtor's property WILL - OBLITERATION OF-REVOCATION. find no place in this volume. Mr.

by attachment . There can be no doubt
TERMS: - TWO DOLLARS per annum, in advance

The English Court of Exchequer, in Wharton thought it advisable to in

Single Copios, TEN OENTS .
but what the bar in general would be Swinton v. Bailey, 33 L. T. Rep. , 695, troduce all reported cases, no matter how

benefited by the repeal. It would put where a testator by his will devised real cumulative, which came to his notice, in

Wecall attention to thefollowing opin . the collection machinery of the State property to his mother, her heirs and connection with thetopics discussed.

ions, reported at length in this issue : Courts gain in operation , take the col- assigns forever, and he subsequently The notes are a complete digest of the

THE LICENSE Tax LAW OF MISSOURI
lecting business from the great cities obliterated the words “ her heirs and authorities upon the questions treated in

UNCONSTITUTIONAL.—The opinion of the where the Federal Courts are held , dis- assigns” by striking them out , held, the text. We are among thosewhobe

Supreme Court of the United States, by tribute itthroughthe country and give thatthe words obliterated were not a lieve that a law - writer of the present day

Field , J ,, holding that s license tax re. overy cross- road attorney an opportunity devise or clause within the meaning of should never give Latin quotations of

to secure bis share. What effect the

quired for the sale of goods is in effect
the sixth section ofthestatute of Frauds, ancient works if he has the ability to

àtaxupon the goods themselves,and repeal ofthe lawwould have upon the andthat the obliteration was of no effect, translate them intoEnglish. While Mr.

that a statute of the State of Missouri,
mercantile business of the country it is and that his mother took an estate in Wharton has less Latin quotations than

which requires the payment of a license tinued it should be made less expensive,

not easy to foresee. If it is to be con fee simple. some who have written upon the Law of

Agency, still we wish he had fewer than
tax from persons who deal in the sale of

goods, wares and merchandise which are ed by the SupremeCourt thoroughly Delaware,in Boyer et al. v. The Schooner who have a College

the practice simplified , the rules adopt . The United States District Court of he has. It is safe to say , that of the Bar

education, not one
not the growth , produce, or manufacture

revised and re- written , and the law so

of the State by going from place to place changed as to be readily understood by held, wäerethemaster ofa vessel in dis who never entered a College, can read

Ellen Holgate, etc. , 8 Lrgal Gazette , 44, out of every six , to say nothing of those

to sell the same in the State
, and re: thedistrict judges and the bar. No law tress acceptsthe services of salvors, and readily a Latin quotation of half a dozen

quires no such license tax from persons
was ever passed that bas produced so

lines.

selling in a similar way goods which are
permits them to render assistance un

the growth , produce, or manufacture of many conflicting opinions as the bank . der the impression that theirterms have

the State, is in conflict with the power bankruptcy who are reported 10 succeed wards repudiate those terms, in the ab

rupt law . We hear of men going through been assented to by him , he cannot after
THE ORDINANCE OF 1787 AND THE

BIBLE QUESTION.

vested in Congress, to regulate commerce

in keeping hundreds of thousands of
with foreign nations and among the

sence of evidence that they were com
In Mr. Bonney's lecture before the

States ; that the inaction of Congress in dollars from their creditors, but we sel pulsory or unconscionable ; that in esti- Law College on the Ordinance of 1787,

prescribing rules to govern inter-State dom hear of their being punished for mating the value of a salved vessel for he made the point that the reading of

commerce is equivalent to its declara concealing their property or swearing it thepurpose of fixing a salvage award , the the Bible , without note or comment, in

tion that such commerceshall be free awayfrom their creditors. It cannotbe court will adopt as thestandard,thevalue the public schools was an exact compli

from any restrictions . denied , in a commercial country like of the vessel to the owners for the pur- ance with the provisions of the ordi

this, but what a proper bankrupt law of

Removal of Cause From STATE TO Fed: uniform operation throughout the Uni- reached by deducting from the value of meansof education, for the purpose of

poses of repair ; that a true result is nance in reference to schools and the

ERAL Court.- The opinion of the United ted States , must be better than the dif- the vessel, just before the collision, the inculcating religion,morality,and knowl.
States Circuit Court for the district of ferent insolvent laws of the several cost of repair.

Minnesota, by Nelson , J., defining the States. Can Congress change the pres

edge , as necessary to good government

meaning of the words “ the trial or final ent into such a law ?

COMMON CARRIER - SHIP OWNER -- LOSS Out and the happiness of mankind. The re

ligion here meant was , according to

hearing , " as used in the act of Congress
The English court of common pleas | the fixed rules of legal construction, the

relating to the removal of causes, and
NOTES TO RECENT CASES. division , in Nugent v. Smith , 24 Weekly Protestant form of Christianity, includ

holding that where there has been a

INSURANCE AGENT - AUTHORITY OF. Reporter, 237 , held that every ship.owner ing the King James version of the
trial upon the merits and a new trial

The Supreme Court of Pa ., in Mentz v or master who carries goods on board Sacred Scriptures, being that broad and

granted , the defendant is still entitled to

a removal of the cause.

The Lancaster Fire Ins. Co., 23 Leg. his vessel for hire, whether inland, coast tolerant form of christianity , without

Journal, 99, held that where agents are ways, or abroad, outward or inward , is , distinction of sect or creed , which the

INSURANCE AGENT - ADVERTISING - Cus.
acting for an insurance company and are in the absence of express stipulation to courts and jurists hold to be a part of

TOM.- The opinion of the Supreme Court held up to the public as such,thereason the contrary , subject, by implicationby thecommon law . This ordinance, irre

of Illinois, as to the power of a general able presumption is that theyare author. the common law of England adopting vocable without the mutual consent of

agent of an insurance company to bind ized to act for the company in a general the law of Rome, by reason of his accept the original States, and the people and

the company for advertising, and how
way , unless the company specify what ance of the goods to be carried , to the States in the northwestern territory, was

far a party doing advertising would be
bound to take notice of a general custom may be their specific duties and powers liability of an insurer, except as against thus beyond the power of Congress and

DEED-MINING RIGHTS. the act of God or the Queen's enemies ; the State legislature . This srdinance

in regard to the authority of such agents.
The same court held , in Rahm et al . v

that-To amount to an act of God with not only declared that the principles of

Assessor no Power To Swear Tax. A. Chadwick, 23 Leg. Journal, 98, that a in the meaning of the exception, the civil and religious liberty were the basis

PAYERoutof hisTown.-- Theopinion of deed by which mineral rights are con- damagemusthave been caused directly on which the original States,theirlaws

the Supreme courtof this state byWal veyed , must clearly express that the and exclusively by such a direct and vi- and constitutions were erected, but also

KER, J.
, holding that an assessor cannot grantor also gave the right to take away olent and sudden and irresistible act of that one oftheobjects oftheordinance was

swear a person listing property for taxa- the surface support,otherwise hewill be nature as thecarrier could not by any to fix and establish those principles as the

tion outside the townst.ip for which he held to retain the proper support of the amount of diligence foresee, or, ifhe basis of all laws,Constitutions, and gov
was elected , and that a person cannot surface .

could foresee it , could notby any amount ernments, which forever thereafter

be legally convicted for perjury in mak. of care and skill resist so as to prevent should be established in said territory ;

ing such an affidavit. and that the ordinance was ratified and

The English Court of Common Pleas its effect.

SHERIFF's SALE - Void JUDGMENT-RE- Division , in Clever v. Kirkman , 33 L. T.
reaffirmed as an irrevocable compact, by

DEMPTION . — The opinion of the Supreme Rep. , N. S. 672, held , where a document

Recent Publications. botb the general government and the

Court of this state ,by Scott, C. J.,hold appears on the face of it to contain the A COMMENTARY ON The Law of AGENCY mission of the latter into the Union .State of Illinois, at the time of the ad.

iug where a sheriff sold land under a terms of a written agreement, parol evi AND AGENTS. By Francis Wharton ,

void execution, and appellant redeemed dence is admissible to show that it was
The act of Congress of April 18, 1818,

LL D. , author of Treatises on “ Neg

from such sale, that the execution being not intended to be an agreement, but was
ligence,” “ Conflict of Laws,” etc. Phil . to enable the peopie of Illinois to form

void there was nothing from which he written for some other purpose , and the
adelphia : Kay & Brother, 17 and 19 | their first Constitution , expressly reaf.

South Sixth street, Law Booksellers, firmed the ordinance of 1787 , and in con

could legally redeem . The redemption question whether this is so or not is for Publishers and Importers. 1876. Sold

being unauthorized by statute, appel- the jury.
by Callaghan & Co., Law Booksellers, nection therewith provided for the form

lant acquired no title to the property MANSLAUGHTER - INFANT - NEGLECT OF PA Chicago. ation ofthe several public school funds ;

redeemed and resold on his execution .
This new candidate for the favor of and thus those school funds are held in

the profession is a neat and substantial a perpetual and irrevocable trust, to teach

THE BANKRUPT LAW - SHOULD IT The English case of Reg. v. Downes , 33 volume. In appearance it is equal to the the religion , morality , and knowledge

BE REPEALED ? L. T. Rep ., N. S. 675 , holds that since the best law books. Mr. Wharton, the au- intended by the ordinance of 1787.

Already a bill has passed the House 31 and 32 Vic. , c . 122, s. 37 , which makes thor, is well known to the profession by
This broad and tolerant Christianity

to repeal the Bankrupt Law , and the it an offense punishable summarily, for his many works. His present Comment leads to noprosecution for opinion's sake,

question is now being agitated, Should any parent willfully to neglect to provide ary may be divided into two distinct but to the largest toleration consistent

it be repealed ? The press throughout medical aid for his child being in his parts. The first eleven chapters contain with the public safety ; the ordinance

OF THE REALM ACT OF GOD.

WRITTEN DOCUMENTPAROL EVIDENCE.

RENT TO SUPPLY MEDICAL AID FROM CON

SCIENTIOU'S BELIEF.
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The gown

expressly declaring that no person de in a condition so utterly helpless, from he has announced in that case . We hold No. 147. William Barnes y. The District of Co.

. was

meaning himself in a peacefuland order the fact that the death oftheir principal that thefummary remedy is not allow- ued by E. L.Stanton for defendant, and by W.D.

ly manner shall ever be molested on ac
has cut off the chances of a well - advised able in a case like this . Davidge for plaintiffs .

defense.
The judgment will be reversed and Adjourned until Tuesday at 12 o'clock .

count of his mode of worship or religiou The case of The State v . Deberry was the moiion dismissed, without prejudice Tuesday, Feb. 15.
sentiments.

decided in 1848, in which it was held to the plaintiffs , however, in any other On motion of W. D. Davidge, George F. Clifford ,

The lecturer contended that the per- that the act which authorizes a judgment appropriate remedy to which they may of Cornish , Me, was admitted .
No. 147. William Barnes v . The District of Co

resort. - The Commercial and Legal Re- lumbia. The argument was concluded by W.D.fect freedom which all other formsof by motion against a sheriff and his sure

ties, does not authorize such summary porter. Davidge for plaintiff .

faith had enjoyed under the provisions proceeding against the executor or ad No : 118. Henrietta Hoffman v . The John Han.

cock Mutual Life Insurance Company. Passed.
of the ordinance, was abundant proof of ministrator of such sheriff. In that case UNITED STATES SUPREME COURT, No. 149. Henry H. Blease v. Albert C. Garling

the beneficent sway of legal Christianity , Judge Green said that the act does not ton. This cause was argued by James Lowndes
PROCEEDINGS OF. for appellant, and W. W.Boyce for appellee .

free from sectariancontrol . In this con- in its provisions extend to the executor
No. 150. G. W. Haischman v. Bates county. This

or administrator of the sheriff, and we

nection a large number of legal authori- do not think it should be so extended
Wednesday, Feb. 9, 1876. cause was argued by T. K. Skinker for plnintiff,

On motion of Matt . H. Carpenter, A. G. Safford and submitted on printed arguments by John W.

ties were cited and explained . by construction . For the default of the and EdwardA Sowles, of St. Albans, Vermont, Ross, and Grover and Shipley for defendant.
No. 151. G. De Rosset Lamar, executor, etc. v .

sheriff it is much more appropriate to were admitted . Albert G. Brown et al . , special agents, etc. The

SUPREME COURT OF TENNESSEE proceed against his executoror admin- Sheridan shook , latecollector, etc. The argu: argument was commenced by E. N. Dickenson for

istrator upon the bond by a common ment of this cause was continued by Benjamin K. plaintiff.

Adjourned until Wednesday at 12 o clock.
OPINION FILED Jan. 22, 1876. law action, in which the plea of fully ad Phelps for plaintiffs, and by Assist. Atty. Gen.

Wednesday, Feb. 16E. R. Prowell et al . v. H.P. Fowlkes, adminis ministered might be put in and the issue K.Phelps for plaintifs.

trator , et al. tried by a jury. We do not think the No. 141. John R. Shepley et al . , trustees, etc. v .
On motion of H. L. Dawes, George P. Sanger, of

John E. Cowan et al. The argumentof this cause Boston , Massachusetts, was admitted .
SUMMARY REMEDY-OFFICIAL BOND OF DE- Legislature intended to extend the rem On motion of J. E. McDonald , J. C. Black , of

CEASED CLERK - LIABILITY OF ADMINIS- edy by motion te the executor or ad- and continued by M.Blair and B. A. Hill for de: Champaign, Illinois,was admitted .

fendants.
ministrator. 9 Hum ., 605.

TRATOR WITH SURETIES UPON .

No. 151. G. De Rosset Lamar, executor , etc. v .

Adjourned until Thursday at 12 o'clock , Albert G. Brown et al . , special agents United
In the case of Park v. Waiker, Judge

The summary remedies given by statute against
States Treasury . The argument was continued

public officers, being of purely statutory origin McKinney said : " No latitude of con Thursday, Feb. 10. by E. N. Dickerson for plaintiff and by Assist. Atty.

and in derogation of the common law , must be struction is admissible so as to ex No. 141. John R.Shepley et al., trustees, v. John Gen. Smith for defendants, and concluded by

strictly pursued ,and nothing can be superadded tend the remedy beyond the express concluded by P. Phillips forappellants.
E. Cowan et al. The argument of this cause was George T. Curtis for plaintiff.

No. 152. B. F. Allen v. The United States. Dis .

do not in terms extend to the personal represent provision of the statute, to cases ap No. 142. Wm . A. Stone v . Ezra B. Towne, ad
missed with costs .

atives of such officers, and cannot be soextended parently falling within the reason of ministrator, etc., et al. This cause was argued by
No. 153. The Board of County Commissioners of

by construction . Held that a motion is not al

lowable against the alministrator of a deceased

the law. The remedy is not given R.PaLowe for appellant, and by Joseph Casey for the County of Laramie x The Board of County

appellees. Commissioners of the Counties of Albany and

clerk and the sureties upon the oficial bond of by the statute against the personal No. 143. Wm . C. Lobenstein v . The United States. Carbon. The argument was commenced by W.

the clerk .
CASES APPROVED.— Young,v. Hare,11 Humph., representativeof the deceased sheriff

, This cause was argued byC. F.Peck for appellant, R. Steele for appellants.
Adjourned until Thursday at 12 o'clock .

803 ; State 1. Deberry, 9 Humph. , 605 ; Park v . or surety ; and upon no sound prin and by Assist. Aty.Gen.smith for the appellees.

Walker, 2 Sneed, 509 . ciple can it be so applied. Obvious the argument of this cause was commenced byP. JUDGE WITHEY, of Michigan , adjourned

Case OVERRULED:-Smith v. Woods, 1 Cold ., 589. conditions, growing outof the relations , Phillips for plaintiff, and continued by W. H.

SNEED, J., delivered the opinion o ! the rights and duties of the personal repre- Boxyde for defendant
his court to attend Plymouth Church

Adjourned until Friday at 12 o'clock .

Court. sentative, forbid such a construction." advisory council , and was elected one of

The counsel for the appellants in this “ But it is needless," he says, “ to reason
Friday, Feb. 11 .

case, insists upon divers grounds of re

the business committee .

on the point. We have held that this Cincinnati,Ohio, was admitted .
On motion of P. Phillips, E. W. Kittredge , of

and bands which Dr. Ken
versal which are worthy of considera- remedy did not extend to the executor No. 146. Henry H. Raymond v . W. M. Thomas.

tion; butin the view we have takenof or administrator of the deceased sheriff The argument of this cause was concluded by P. ealy wore during the Tichborne trial

the case the main question argued must himself," citing State v.Deherry, 9 Hum., Phillips for plaintifr.

be decisive of it. It is an action insti- " and for the same reason we now hold etc., et al. v . The United States.

No. 144. Mary R. and John W. Kohl, executor, have been presented to the proprietors

tuted by motion in the county court of that it does notapply to the executor or argued by'ë.W.Kettredge for plaintiffs, andany of MacLeod's waxwork museum and me

Williamson county against the adminis. administrator of a deceased surety .'
Assist. Atty. Gen. Smith for defendants. nagerie at Glasgow .
No. 147. William Barnes v . The District of Col.

trator of a deceased clerk and the sure Park v. Walker, 2 Sneed , 509. The doc- umbia. The argument of this cause was com In tbe circuit court of Havana , Ills. , on

ties on the clerk's bond for a balance trine of these applieswith like force to menced by R. K Elliott for plaintiff,and contin
of a fund collected by the clerk , under the summary remedy against clerks, and

uedbyE. L. Stanton for detendant. Monday, two brothers named Poland ,

Adjourned until Monday at 12 o'clock .

the orders of the court, belonging to the statutes have in no manner been ex
refusing to testify before the grand jury

plaintiffs and remaining in the hands of tended in their scope and operation
Monday, Feb. 14 .

from conscientious motives, on the

the clerk at the time of his death. The since these cases, and many others unre .
On motion of W.M. Springer, Wm . Brown , of

Jacksonville , Illinois, was admitted. ground that the command of the Lord

notice of the motion was served upon ported, have been determined . On motion of C.Case, James M.Shackelford, of to “ gwear not at all ” was binding on
the administrator alone. A judgment But it is said that the doctrine has Evansville , Ind , was admitted .

was rendered in favor of the plaintiffs been modified and departed from in the

No. 132. TheÆtua Iusurance Company v . David them , were, by the order of Judge Lacy,

France and wife. In error to the circuitCourt of committed to the county jail , until they

and the case was broughtbeforethe Cir. more moderncase of Smith v. Woods, 1 the United States for the eastern district of Penn. should be willing to state under oath

cuit Court by certiorari, when on motion Cold . , 539. The point wasnot directly blunt, si delivered the opinion , reversing,the what they knewof thecase before the

ofthe plaintiffs the petitionwas dismiss in judgment in that case. The proceed: manding the cause with directions for a new trial. grand jury .

ed, and an appeal taken to this court by ing in that case was by petition against No. 608. William H. Hoover, assignee,etc.. v .

defendants, who have likewise as a mea. the administrator of the clerk and the Abraham Wise. In error to the Supreme Court of

sure of precaution, taken a writ of error sureties on the clerk's bond, to recover opinion , affirming the judgment ofthe Supreme TO ATTORNEYS.

to the county court. certain moneys in the clerk's bands at court with costs. Dissenting,Miller, Clifford and

It is insisted on behalf of the defend the time of his death . The proceeding Bradley, JJ.

ants that the summary remedy allowed was in the county court, and the clerk trustee,etc. v . The United States. Appeal from the
No. 539. Marshall 0. Roberts et al . , surviving

against the clerk and his sureties in such had received the money as special com Court of Claims. Bradley , J., deliveredthe opinion , The Trust Department of the Minota

cases does not lie against the adminis. missioner to sell the property outof reversing the judgmentof the Court of Claims Trust and Savings Bank was organized to

trator and the sureties of the clerk. And which the fund was realized. Thesuit in conformity with the opinion of this court. Dis : supply & want of long standing in tho

of this opinion is the court. The statute was treated as in the nature of a bill in senting,Swayne, Davis and Strong , JJ.

under wbich the remedy is sought is in equity, and as such was sustained , as it
No. 133. Charles C. Smeltzer v . Miles White . West. A responsible Corporation which,

the words following : " Judgment may well might be under the rules ofpractice for thedistribe circuit Couro of the united states unlike individuals, does not die, but has

be had summarilyby motion against the appropriate to that forum The learned opinion , afirming the judgment of the Circuit perpetuity ; which will receive on de.

clerk of any court in this State in the judge delivering the opinion does un :
following cases : 1. For failing to pay doubtedly in the discussion of the case Engine Company. Appeal from the Court of awaiting settlement, or which, from any rea

No. 704. The United States v.The Corliss Steam posit moneys of Estates, or in litigation

over to the party entitled on demand repudiate the early decisions which hold Claims. Field , J., delivered the opinion ,affirm

money received by him on any judgment thatthe motion does notlie against the ing the judgment of the Court of Claims in this son , cannot be invested or loaned on fixed

or executlon, or paid into court upon a representative of a deceased officer, and No. 134. Christian S. Eyster v . Thomas and time, and receive and execute trusts, and in

plea of tender or any other plea, or un “ inclines to the opinion ” that the rem James W. Tapy. In error to the Supreme Court vest money for estates, individuals and

der an order or rule of court, judgment edy by motion will lie againstthe per the opinion ,afirming the judgmentof theSupreme corporations.
of the Territory of Colrado. Miller, J., delivered

for the sum so received with interest sonal representative of a delinquent off . Court with costs.

and twelve and one- half per cent. dam- cer. He seems to base his conclusions No. 557. W. S. Gilman et al. v . The Illinois All deposits in trust department of

ages. 2. For delinquencies in regard 10 upon section 3626 of the Code, ch. 14, and Mississippi. Telegraph.company staAppeal the Minois Trust and Savings Bank draw 4

revenue as provided in this code, in Part Art. 7, by which it is provided that " the the district of Iowa. Swayne, J., delivered the der cent. interest, and are payable on five

1 , Titles 4 and 5 . remedy by motiongiven by this article opinion, afirming the opinion of the Circuit Court days notice. Negotiable certificates are

It bas been uniformly held in regard will lie both for and against the person No. 558. H. Coy Kendall, garnishee , v . The Ili: issued when desired. Deposits in Sav .
to thesesummary remedies against public al representative of deceased parties.” nois and Mississippi Telegraph Company. In
officers that they are of purely statutory The provision , he says, might seem at error to theCircuit Court of the United Statesfor ings Department draw 6 per cent. interest
origin , in derogation of the commonlaw : first view , from its juxtaposition and the districtof lowa. Swayne, J.,delivered the

that they must be strictly pursued and terms, to be restricted to the class ofmo

opinion, affirming the judgment of the Circuit upon the usual regulations.
Court with costs and interest. The bank is located at 122 & 124 Clark

construed, and that nothing can be su- tions enumerated in Article 7. But such , No. 131 , Alexander M. Earle et al. v . Jas. H. Mc .

peradded tothem by judicial construc . he thought,was not theintention .There Veighi Appeal from the Circuit Court of the Street; has a paid -up cash capital of

tion . The very termsof the statute im would be no sense in such a discrimina- Chitford, J.delivered the opinion , afirming the $ 500,000, and surplus of $ 25,000.

port that the officer himself must be pur- tion. 1 Cold . , 539. Upon examination decree of the Circuit Court with costs.

sued and that the demand mustbemade it will be seen that this Article 7 applies Appeal from the Court of Claims. Waite, C.J.,de DIRECTORS :

upon him. His representative, if he be exclusively to the reciprocal remedies of livered the opinion, reversing the judgment of
dead , is the custodianand depository of sureties as against each other, and that the Court of Claims, and remanding thecause W. F. COOLBAUGH, Jno. B. DRAKE,

his personal assets, but the fiduciary the provision asto them was 'almost lit- with directions to dismiss the petition . ANSON STAGER, L. B. SIDWAY,

trustmoneys with which be is charged erally carried intothe Code from theact ward et al. Appeal from the Circuit Courtof the C. M. LINDGREN, Dr. N. S. Davis,

aresupposed to remain in custodia legi«, of 1801 , ch. 15, section 1 , which is intend- United States for the eastern district of Michigan .

in the handsof his successor in office. ed exclusively for the protection of se.

Waite, C.J., delivered theopinion , affirming the Jno. McCAFFERY, R. T. CRANE,

The adminstrator is not supposed to curities. Weare satisfied thatthe learn decree oftheCircuit Court with costs.
No. 812. Charles Rockhold v. Thomas Rockbold Wu. H. MITCHELL, Isaac WAIXEL,

know anything about his official affairs, ed judge in placing this construction on et al. In error to the Supreme Court of the State GEO . STURGES, THEO. SCHINTZ,

and is not in a condition to protect his the section of the Codereferred to, did dismissing the writ oferrorin this cause for the John CRERAR,
,

H. G. POWERS,

Bureties in the speedy and summary not have this act of 1801, ch, 15 , from wantofjurisdiction .
remedy given to the parties in interest, which it was taken , brought to his atten No. 851. Eliza W. Warfield v. John and Charles

O. W. POTTER.

of which they are not even entitled to tion . But in any event we hold that Chaffee. In error to the Supreme Courtof the

notice. Young v. Hare, 11 Humph . , 303. the sounder doctrine is to be found in opinion ,dismissing the writ of error for the want OFFICERS :

It would be a harsh and unreasonable the earlier cases upon the subject ; and of jurisdiction ,

construction of these statutes to give the while we do not regard the conclusion
No. 338. John L. Macauly et al . v . CharlesClin. L. B. SIDWAY, JNO. B. DRAKE,

ton et al . Waile , C. J. , announced the order of

remedy against innocent sureties with of the learned judge as an express adju- the court, granting the motion to advance this
Prest. 2nd V. Prest.

the adminstrator of the officer, when dication of the question, we must, with cause.

they are not only deprived of their day great deference and respect forhis abil. The mution to advance this cause was submitted

No. 928. James C. Welch v . John F. Cook et al. H. G. POWERS, Jas. 8. GIBBS,

in court to make their defense, but are lity and learning, dissent from the views | byA. L. Merriman for appellant.
V. Prest. ( 9-34 ) Cashier .
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PERKINS & CHASE, TRUSTEES' SALE:-WHEREAS HENRY TITUS. HENRY M. SHEPARD , W. J. DURHAM,

Attorneys, 28 , 30 & 32 Major Block. of Chicago , Cook county, Illinois , by his certain Attorney , Room 19, 152 Dearborn St. Attorney , 133 Labulle Street.

deed oftrustnily executed,acknowledgedanddelivered: TRUSTEES SALE – WITEREAS, JONATHAN C. TRUSTEE'S SALE WHEREAS JEANB. A. LA
Mitchell (a widower ), made his certain trust

berg , of the county of ( ook , and State of Illinois .
recorded in the recorder's office of Cook county, Illinois, deed , datei May 1 , A. D. 1875, and recorded in the re of Cook and State of Illinois, by their certain trust deed,

by his certain tru - t deed, duly executed , acknowledged m book 161 of records, page 236 , did convey unto the un corder's office of Cook county, Illinois, in book 491 of duly executed, acknowledged and diivered, bearing
and delivered , bearing date the lst day of May, 1972 ,

dersigned, Samuel Wing, of Chicago aforesaid , as trus records, atpage 587, for the purpose of se uring the date the 221 day of August, A. D. 1873, and recorded in
and recorded in the recorder's offic . ofmaid Cook coun

tee, all the followingdescribed premises, situated in the
ty , in book 88 of records, at page 43, did convey unto

payment, five years after the date thereof, of the sum
the recorder's office of Cook county , in the State of Illi.

county of Cook and State of Illinois, to wit : of twenty -one thousand dollars, money loaned , with in .
nois , in book 310 of records, at page 5, did convey unto

Henry E. Seolye, a trustee, all the foliowingdescribed
Lot nu nber three ( 3 ) , and the east twenty-two ( 22) terest atthe rate of ten percent. per annum, payable

Francis H.Kales, as trustee, all those certain premises
premises , si uated in said county, to wit : The south

feet of lot number four (1 ), all in block number six ( 6),
thirty - five ( 35 ) feet of lois number one ( 1 ) and two (2 ),

semi annually , according to the tenor of his twenty one situate in the county of Cook and State of Lilit vis ,and

in Kinzie's addition to Chicago, to secure the payment certain bonds for one thousand dollars each , and of his known and described as follow » ,to wit:and the north fifteen ( 15) feet of lot numer eleven ( 11 ) , of one promissory note made by the raid Henry Titus ten interest coupons, for the sum of fifty dollars each , - Lot thirty - six in C'ossitt's addition to Chicago, being a
all in block numbr two ( 2 ) , iu Julia Foster Poster's for the sum of tourteen thousand and four hundred dol. attachedto each of said bonds,all bearing even dete subdivision of the east ten and 186-1000 acres of the
subdivision of block number twenty seven (27 ), in C lars , bearing date the second day of January , A. D. 1873 , with said trust deed , and did thereby convey unto the

hortlı balf of the north half of the southeast quarter ofDal Trustee's subdivision of the nortli half and the north
payable to the order of Joseph R. Bickerdike, two years undersigned , Henry M. Shepard all ihe premises, situ Fection twelve, township thuty -nine north , of range

half ofthe southeast quarter , and the cast half of the trom its date , with interest thereon at the r te of eiglit ate in the county of Cook , and State of Illinois, known thirteen east of the third principal meridiun , to secure
outhwest quarter of section thirty-three ( 33 ), town for per cent . per annum , payable annually . Said note being and described as follows, to wit : The porih seventy . the paymeutof the pronussory note of the said Jean B

y (40 ) north , range ' ourteer. ( 14 ), east the third P. given for purchase nioney to be paid for the premises in three (73) feet of lots seven (7 ) and eight (8 ), and the A. Lafont, bearing even date therewith , for the sum of
M., to se ure the paymentof his principal promissory said trust deed and hereinabove described. south twenty seven (27 ) fert of lots five (5 ) and wix ( 6) . six hundred dollars payable to the order of bimself, andnote , for the sum of three thousand dollars, executed by

And,whereas,insaid trust deed it is provided that in in block eight ( 8 ) , in Cleaverville , according to the plat indorsed by him in blank , with interest thereon at the

him , and payable to the order of William J.Davis, five case of default in the payment of said promissory note of said Cleaverville, recorded in the recorder's office of rate often per cent.per annum payable semi-annually ,
years after date, with interest at the rate of ten per and interest,or eitheror any partthereof,or in case of Cook county aforesaid iu book 143 of maps, * t page on the first days of January and July in each yer, (ex
cent, payable semi-annually , at the office ofsaid Davis,

a breach in any of the agreements in said trust deed 99, all of said premises being situated in the northwest cept the last installment which is payable on the 22d
said note bearing date the same day as said trust deed .

mentioned, then on the application of the legal holder
And, whereas, said Lundberg covenanted in and by

quarter of fractional section wo (2), in township thirty: i dayof August, 1878), until said principal sumispaid,

of said note, it should be lawful for the undersigned, eight ( 38 ) north , range fourteen (14 ), east of thethird which said several installments of interest were further
said trust deed , that,among other things, he would , un

SamuelWing. trustee, tosell and dispose of said prem- (3d ) principalmeridian, in trust, to wit,upon he trusts
evidenced by ten certain interest noter, or coupons , of

til said indebtednesswas paid , orthesaid premiseswere ises, or any partthereof, either in mass or in separate par createdbyandspecifiedin said trust deed , to which rei
even date with said note , numbered from one to ten in

sold by virtue of said trust deed, pay all taxes and as cels, at public auction , at the north door of the court erence is hereby made. clusive, and being for the sum of thirty dollars each,
sessments levied or assessed on said premises, when and

house. in the city of Chicago in the State of Illinois, for And , whereas default having been made in the pay excepting number one, which was for the sum of $ 21
as the same became due and payable. the highest and best price the same will bring in cash, ment of ten hundred and fifty dollars, enri-annual in 33-101) and number ten , which is for the sum of $ 38 67

And whereas it was also provided in andby said trust twenty days notice of such sale baving been first given terest due on said bonds,November 1, A.D.1875,according 100. payable to the order of said Jean B. A. Lafont, and
deed , that in case of the breachof anyof the covenants in one of the newspapers published in thecity of Chica to the tenor of said coupons, and said default aving con indorsed in blank , without grace.Bothprincipal and

or agreements in said trust deed contained, then , on the go , and to make and deliver to the purchaser orpurchas - tinued for moret an the time limited by said trustdeed, interest payable at the office of the Illinois Trust and
application of the legal holder of .aid note , it should ers at such sale, good and sufficient deed or deeds of con . and RufusE. Holmes, the legal holder of said bonds, Savings Bank , at Chicago, Illinois.
and might be lawful for the undersigued , Henry E. veyance for the premises gold, and out ofthe proceeds having exercised theoption conferred upon him as legal And whereas, default hus been made in payment of

Seelyo, to sell and dispose of said preruises, and all the ofsuch sale,after first paying all costs of advertising holder of sa d bonds, by the terms of silid rust deed , as fifteen and 50-100 dollars of the one of the said interest

right, title , benefit and equity of redemption ofsaid Car ! and sale , coninissions and all other expenses of this well , also, as by the terms of said bondsthemselves, and nutes falling due on the first day of July, A.D. 1875, and
0.Lundberg, bis heirsandassigns therein , at public trust, and all moneys advanced for taxes or other liens declare the principal sums of said bonds, ani the inter all ofthe one falling due on the first day of January,auction , in the city of Chicago, county and State af re and assessments, with the interest thereon , to pay the est accrued thereon , due ani payable, and more than A.D. 1876,andalsoin the paynientofthe taxes on said
Baid , ten days previous notice of such sale having been principaland interest dueonsaid note according to the the time limitedby Baid trust deed for the payment premises for the years 1873 1874 and 1x75 , and the holder
given by publication, in one of the newspapers, atthe tenor and effect thereof. thereo having elapsed, and default herein beingmade. ofraid notes havingdeclared thewhole of said principal
time of sale, published in said city of Chicago, and to And whereas ,default has been made in the payment and still continning, and there be ng claimed to be due sum now due and payable under and pursuant to ihe
make,executeand deliver to the purchaser orpurchas- of suid principalnote and the interest thereon, being ali twnty one thousand dollars, and interest thereon from terms and conditions of said trust deed ,and there is now
ers at such sale , good and sufficient deed or deeds of con of said principal sum of fourteen thousand and four hun May 1, A.D. 1575, at the rate of ten per cent. per annum , due and unpaid thereon the sum of six hundred and
veyance for the premises sold , and out of the proceeds dred dollars, and interest thereon at the rate of eight berides interest on said coupons, for ten hundred and forty - five and 50 100 dollars ,andinterest on fifteen and
of such sale , to pay all costs of advertising and of sale,

per cent. per annum from the secondday ofJanuary , A. fifty dollars, from November I , A. D. 1875, and the sa d 50-100 dollars , at the rate of ten per cent from July 1st ,
commissions, and all other expense of said trust, in . D. 1874, and the same remainsun paid .
cluding all money advanced for taxes or other liens

legal holier of sail bon s and coupons having applied | 1875, and on the sum of six hundred and thirty dollars

And whereas, the legal holder of said pote has made to the nudersigned t sell said premises, in rder to ex from January 1st , 1876 , besides the taxes aforesaid .and assessments , with interest thereon , and to pay the application to the undersigned , the trustee in said trust ecute the trusts created by said trust deed.
And whereas, the holder and owner of saidnotes has

principal and intere -t then due on sa d note , according deed named , to sell and dispose of said premises under Now, therefore , public notice is hereby given , that I, requested and directedme toproceedtoentorce thepro
o the tenor and effect thereof. the power in said trust deed , and for thepurposes there the undersigned , Henry M. Sheperd as trustee, numed visions of said deed of trust as therein con ained , to

And whereas the covenant in paid deed contained, as in stated .
in said trust deed , in pursuance of the power thereby in

make the amountunpaid on said notes, and other sums

hereinbefore set for : h , has been broken by the said Carl
Now , therefore, notice is hereby given, that I , the un me vested, and in order to execute the trusts ther hy provided for in said need of trust.

0. Lundberg,a'd the suid Lundberg has not paid , or dersigned trustee, as aforesaid , in execution of the pow . created , will , on Wednesday, the 15th day ofMarch , A.D. Nowtherefore , public notice is hereby given that un .
cansed to bepuid,the taxes and spec al axsessments, is

ers by said trust deed inmevested,and inpursuanceof 1876,at twelv : (12) o'clock. noon, of said day, at the
der and in pursuance of the powe sin mevested by the

either of them , that have been livied upon said proper : the terms thereof, and for the purposes therein stated, south do ir of the Cook County i riminal Court house, on said deed of trust, and in conformity with the reguire
ty during the life of said trust deed , buthas allowed said will , on Monday, the enth day of February , A. D. 1876 , Michigan street , in the city o ! Chica ' o , and cou , ty of ments thereof, I shall, on the twenty-first day of March ,
property to go to sale for the taxes , and also assessments at the hour of two ( 2) o'clock P. M. , at the north door of Cook , and State of Illinois , sell at public auction, to the 1876 , at one o'clock in the afterı oon , at the north door
levied and assessed against it ; and the legal holder of the court house, situated at the southeast corner of Ad highest and best bidder, for cash , the premises in said on Washi gton street, of the Chamber of Comnierce, sit
said note ha. mideapplication to me , the undersigned ams and LaSalle streets, in the city of Chicago and State Trust deed , and hereinbt fore described, and all the right, uated on the southeast corner of LaSalle and Washington

trustee, as aforesaid ,and requested me,as -nch trustre, ofHiinois, being the north door on Adams street nearest
to sell and dispose of said premises under the power in

Title, benefit and equity of redel.ption of the sa d Jon streets , in the city of Chicago , in said county , sell and

LaSalle street of said court house , sell and dispose of the atba C. Mtchell, his heirs or assigns there n , or so dispose of all the above described lands and premises,

Baid trust deed, and for the purposes therein stated. premises above and in said trust deed described, and all much thereof as may be necessary . with the appurtenances thereunto belonging, and all
Now , therefore, public notice is hereby given , that in ihe right, title , benefit , and equity of redemption of the Chicago, February 11, 1276 . the right, title , benefit an ! equity of redemption of the

pursuance of said trust deed, and by virtue of the power
said Henry Titus, his heirs or assigns therein , at public 21-21

HENRY M. SAEPARD, Trustee. Faid Jean B. A. Lafont, and M. Mathilda Lafont, their

and authority to megranted in and by the same, and by
auction , for the highest and best price the same will heirs and assigns therein , at public auction , to the high

virtue of the statute of the State, I, the uudersigned, bring in cash . ELLIS & FRAKE , est bidder for cash . and will apply the proceeds thereol
will , on the 25 h day of February, 1876 , at.thehour of SAMUEL WING , Trustee. Attorneys, 36 Metropolitan Block.

in the manner directed in said deod of trust , to the rec
ten o'clock in the forenoon of said day , at the west door

Chicago, January 28th, 1876 . 19-22 ord of wh ch reference may be had for more full infor
of the two north doors of the court house , situated on

and Lizzie M. Rinn , his wife ,ofthetown of Evanston , mationas to my powers and duties in the premises .
the corner of La Salle and Adams streets , in said city ,

OBADIAH JACKSON, in the county of Cook and State of Illinois ,by their certain Dated February 12th , 1976.
sell anddispose of the premises above and in said trust trust deed, dulyexecuted , acknowledged and delivered, FRANCIS H. KALES, Trustee, etc.Attorney .deed described , and all the right, title , benefit and

bearingdate the fourth day of Juve, A. D. 1874, and
W.J. DURHAM , Attorney. 21-22-25

equity of redemption of the said Carl 0. Lundberg, or TRUSTEE'S SALE.--WHEREAS, JAMES L CAMP
recorded in le recorder's office of ook county , in the

his assigns,therein, at public auction , for thenighest bell and Sophronia R. Campbell, his wife , of the

and best price the same will bring in cash , for the pur city of Chicago, in the county of Cook and State of Ili.

State of Ulinois, in book 434 of records, at page 49, did TRISTEE'S SALE. -- WHEREAS. MICHAEL W.

convey unto William P. Kimball, as trustee, all the fol .
Manning, of the county ofCook ,in the State of Illi

pose of payin , the said note and interest, and ofthesums nois , by their certain trust deed , duly execute i , ili

advanced by the legal holder of said pote for the pay knowledged and delivered , bearing date the sixiset the

lowing described prepiser, situated in the county of nois, and Harriet B., his wife, by their certain trust

look and State of Illinois, to wit :
deed, duly executed , acknowledged and delivered, bear

ment of said taxis and assessments , and for the redemp day ofOctober, A.D. 1974 , and recorded in the 1.0.1.
Lots three ( 3 ) and four ( 4 ) , in block five (5 ) of the ing date September 1st, A.D. 1 *74 , and recorded in the

tion of said preenises from suid tax sales, and all other er's office of Cook county , in the State of Illinois, in Ridge subdivision in South Evanston , of the south half
recorder's office of saidCookcounty September 7th , 1874,

expenses of said trust. book 454 of records, at page 77 , did convey unto Wil . ( 8 '? ) of the southeast quarter (se14 ), and the south two
in book 421 of records, on page 290, conveyed to theon

Chicago, February 10 , 1876. liam Loeb, astrustee , all the following described prem hundred and seventeen and 90-100 ( 8. 217 90-100 ) feet of dersigned the south twenty -one ( 21 ) feet of lot five (5) of

HENRY E. SEELYE, Trustee. ises, situated in the county of Cook and State of nli

PERKINS & Chase Attir, for Trustee.
the north hulf (n /a) of thesoutheast quarter (He's) of the

the subdivison of lots five ( 5) . 81X (6) , seven ( 7 ) , eight

Duis , to wit : nertheirt quarter (ne!4 ) of section iwenty -tour ( s. 24 ) ,
(8 ), nine ( 9 ), ten (10 ),cleven ( 11 ) , and part of twelve (12 )

Lote numbered forty-seven ( 47 ), forty -eight (48 ', forty town forty-one north ( 11 ), range thirteen east ( r. 13 e . ) ,
in Thoman subdivision of block eighty -seven ( * 7 ), in

TRUSTEE'S SALE. - WHEREAS . EDWARD A mine (49 ), and fifty (50 ) , in F.W.andJ. L.Campbell's being a strip of land 533; rodswide off of the entiresonth the Canal Trustees' subdivision of the west halfof sec
Bacheldor, grantor, male his certain deed of trust fubdivision of block two ( 2) , of Morris ' subdivision of

end of the east half (el ) of the northeast quarter ( ne!4 ) tion twenty -seven ( 27 ),township thirty -nine (39) north,
to the undersigned, as trustee, bearing date December the west halfofthe southwest quarter of section eight

of said section twenty -four ( 24 ) , to secure ihe payment
Tanige fourteen ( 11 ) east of the 3d P. M. , situate in the

23d , A.D. 1872, and recorded in the recorder's office of
een ( 1%), township thirty-nine (39 ), N. range fourteen

Oook county, Illinois, in book 41 of records, at page No.
of one principal promissory note for the sum of two

city of Chicago, in the county and State aforesaid , to se

(14) ,east of the 3d P.M., to secure the payment of one thousand ( $ 2.000) dollars, executed by the said Jacob cureone certain promissory note given by said Michael

267,whereby he conveyed to the undersignedthe premises principal promissory note for thesum of three thousand
hereinafter described, to secure payment of $ 3,5411, five

W. Manning, for the sum of $ 1,000, payable one year
Rim . Jr. , and payable to the order of Charl's Stinson ,

dollars, executed by James L. Campbell and payable to

years after date thereof, with interest at ten per cent.
dated June 4th , 1874,and payable in five ( 5) yenrs from

after date , with interest at the rate of ten per cent. per
the order of himseli , with interest thereon at the rate date , with interest at the rate of ten per cert. per annum annum , payable semi-annually.

per annum , payable semi annually, for which indertel. of ten per cent. per annum , one year after datus and
payable semi-annually, as evidenced by top interest

And whereas, faid trust deed provides that in case of
near the promissory notes of said Bacheldor were madle . bearing date October the sixteenth , A. D , 1874 .

And whereas, default has been made in payment of the

default in the payment offald note, or the interest there

Andwhereas ,it isprovided in and by said trust deed , lively in 6, 12, 18, 29, 30 ,36, 42, 43, 54, and 60 months from
notes for one hundredi dollars each ($100 ) , que respet

on the undersigned shall sell the premises therein de
of said interest notes for $ 175 that matured Decembar that in case of default in the payment of the said prom date . scribed in manner and form and for the purposes
24th , A.D. 1875, and the same is past due and unpaill, issory notes, or either of them, or any part thereof, ac therein provided .

with interest thereon , at ten per cent. per annum , since
And whereas , it is provided in and by said trust deed ,

cording to the tenorand effect of said notes,or in case that in case of default in the payment of the said prom And whereas default has been made in the payment of
that date , and no part of said principal debt has len of a breach of any of the covenants or agreements in part of said note and interest , and there is now doe

paid ; and application has been made by the legal holder
issory notes, or either of them, or any part thereof, ac.

suid trust deed contained, then , on the application of cording to the tenor and effect ofsaid notes, then ,onthe thereon the sum of 8 (80), with interest from November
of said notes to the undersigned to advertise and sell the legal holder of said notes, or either of them , it application of the legal holder of said notes, or either Joth , 1-7 ), at ton per cent. per annum , said note and

under said deed, according to its terms, for the purposes Nhould and might be lawful for the undersigned , Wil .
therein expressed.

trust deedhaving been assigned to James A. Thompson .

liniu Loeb,trustee, to sell and dispose of the said prem
of them . for the undersigned to sell and diapose of the

Now , therefore, notice is hereby given , that I will
Now , therefore, public notic, is hereby gively , that the

ises, and all the right, title , benefit and equity of re
said premisee, iind all the right, title , benefit au equity

sell at auction , for cash , atthe north door of the court
of redemption of said party ofthe first part , his heirs

undersigned , in pursuance of thepower andanthority in

demption of said James L. Campbell and Sophronia R.

house, in the city ofChicago, nearest LaSalle street, sit . Campbell, their heirs and assigns therein, at public
and assizns therein , at public auction , at either door of

him by said trust deed vested, will sell and dispose of the

any builling which then may be occupied as a court
premises therein and hereinbefore described, and also all

uated at the southeast corner of the intersection of La
auction, at the court housedoor in the city of Chicago,

Salle and Adams streets , at one o'clock in the afternoon
the right, title , benefit and equity of redemption of said

in the county of Cook and State of Ilinois, or on said
house in the city of Chicago, and State of Illinois , for
the highest and best price the same will bring in cash,

Michael W. Manring and Harriet B. , his wife, thrir

on the 29th day of February, A.D. 1876 , said premises, premises, for the highest and best price the same will three weeks notice having been proviously given of the
beirs and assigns therein , at public anetion, at the

to wit : bring in cash , thirty days previous notice of ench sale

Sub- lots fourand five, and the north thirteen feet of

westernost north door ofthe court houer situate on the
time and place of such sale, byadvertisement in any

having been given by publication once in each week,
sub - lot eight, in Huntington's subdivision o lot num

Noutheast corner of Adams and LaSalle strpotr, in the

for four successive weeks in any newspaper at that time
newspaper at that time published in the said city of

city of Chicazo aforesaid , on Monday , the twentieth
ber six , in block number two, in Ellin ' west addition to

Chicago, and to make, execute and deliver to the pur
published in the said city of Chicago,and to make, exe

Chicago, together with all the right and equity of re

day of Marsh, 1876, at 1 o'clock P. M., to the highest

cute and deliver to the purchaseror purchasers at such
chaserorpurchasersat such sale, good andsufficient

demption ofsaid grantor, his heirs and assigns therein .
bidder therefor, for cash .

deed or deeds of conveyance for the premises old, and
sale, goodand sufficient deed or deeds of conveyance for

GEORGE SCOVILLE , Trustee .
out of the proceeds or avails of such sale , atter first pay

HUGI A. WHITE , Trustre.

the premises sold , and out of the proceeds ofsuch sale to 21-24Dated Chicago, February 12th , 1876.

Chicago, Feb. 12.1876 .
21-23 ing all costs of adverti-ing, sale and conveyance, includ

payall costs and expenses incurred in advertising and ing the reasonable fres and commission of said trustee,
selling said premises. including attorney's fees, also the and all other expenses of said trust, then to pay the TRUSTEE'S SALE , - WHEREAS . CHARLES B.

IN
principal and interest on said note. Tolford, of the city of Chicago, in the county of

State of Illinois. connty of Cook , 88. Superior
principal of said potes whether due and payable by the

And whereas, it is further provided in said trust deed ,
terms thereofor not,and interest to the timeof such sale .

(ook and State of Illinois, by his certain trust deed ,

court of Cook county , March term , A. D. 1876. Anthony that incase of default in any of said payments of princi duly executed , acknowledged and delivered bearing

F. Seeberger and Benjamin A. Breakey, partners, etc.
And whereas, it is further provided in said trust deed,

pal or interest, according to the tenor and effect of said
that in case of default in any of naid payments of princi

date May 2, 1873 and recorded in the recorder's office of

vs. - Finn and Finn , partners as Finn Broth : promissory notes, or either of them , as aforesaid , then
pal or interest , according to the tenor and effect of said

Cook county aforesaid May 23 , A. D , 1874, in book 102 of
ers . - Attachment. and in that case thewhole of said principal sum thereby promissory notes, or either of them , asaforesaid , then

records page 232, conveyed to the undersigned all those
Public notice is hereby given to thesaid Finn secured , and the interest thereonto the time of sale,

and — Finn, partners as Finn Brothers, that a writ and in that case thewhole of raid principal sum thereby
cirtain lots, pieces, or parcels of land or ground situate

may at once , at the option of the legal holder thereof, gecured, and the interest thereon to the time of sale
in the town of Lake in the county of Cook and State of

of attachment issued out of the office of the clerk of the become due andpayable , and the said premises be sold , Illinois, and known or described as lots one ( 1 ) , two

Superior court of Cook county , dated the 1st day of Feb in the manner and with the same effect as if the said
may at once , at the option of the legal holder thereof,

( 2 ) , three ( 3) , pleven ( 11 ) , and twelve ( 12) , in the suhdi.

ruary, A. D. 1876 , at the suit of the said Anthony F. See.
become due and parable, and the raid premises be sold

indebtedness had inatnred .
in the mannerandwith the same effect as if the said in.

vision by William M. Whitney and sanc Claflin of lot

berger and Benjamin A. Breakey , and against the lands , And whereas, default has been made in the payment two ( 2 ) of the assessor's subdivision of the south quar
debtedness had matured.

goods, chattels , rights,moneys, credits and effects ofthe of the principal and interest of said note and the legal ter ( 14 ) of the southwest quarter ( 14 ) of section four (4),

said - Finn and Finn , partners as Finn Broth
And whereas, default has been made in the payment

holder of said note has made application to the under of the interest note secured by paid trust deed, due 18
in township thirty -right ( 3x ), north of ranige fourteen

ers ,for thesum ofone thousand and thirty - five dollars signed , the trustee in said trust deed named , and re ( 14 ) , east of the third (3d) principal meridian, to secure

and twentycents, directed to the sheriff of Cook county
months after date, and the legal holder of said notes has

quested him as such trustee to sell and dispose of said elected to declare the said principal note due and pay
payinent of his two certain promissory notes, bearing

to execute . premisesunder the power in suid trust decd,and for the even date lierewith for the sum of $100 00. each payable

Now , therefore, unless you, the said
able, and has made application to the undersigned , the

Finn and purposes therein stated. trustee in said trust deed named , and requested him , as in three and fiveyears after date respectively , witheight
Finn, partners as FinnBrothers, shall personally Now , therefore, public notice is hereby given, that in ( *) per cent. interest payable annually .

be and appear before the said Superior court of ( ook
such trustee , to roll and dispose of raid premises under

pursuance of said trust deed , and by virtue of the power And whereas,fail trust leed provides, that in case of

county , on or before the first day of the next term there and authority to me granted in andby the same, and by
the power in said trust deed, and for the purposes there .
in stated . the default in the payment of said notes, or either of

of, to be holiden at the court house, in the city of Chi virtue ofthe statute of the State , I,the undersigned, will
Now , therefore, public notice is hereby given, that in

them , or any part of principal or interestaccording to

cago, on the first Monday of March, A. D. 1876, give onTuesday ,theseventh dayof March , A. D. 1876 , at ten pursuance of said trust deed , and by virtue of the power
the tenor and effect ofsaid notes , the underrigied , upon

bail and plead to the said plaintiffs" action, judgment o'clock . A.M.,atthenorth front door ofthe courthouse
willbe entered against you ,and in favor of the said

the application ofthe legal holder thereof, shall sell and

in the said city ofChicago, sell and dispose of the premises
and authority to me granted in and by the same, and by
virtue ofthe statute of the State. I, the undersignell,

dispose of said premises in manner and form and for

Anthony F. SeebergerandBenjamin A. Breakey, and above and in said trust deed described , and all the right,
will, on Thursday, the sixteenth dayof March , A.D. 1x76,

the purposes in suid trust deed provided , as by reference

Bo much of the lands, goods, chattels, rights, moneys, title. benefit and equity of redemption of the said James at ten o'clock A. M., at the west door of the north doors
to the records still remaining in the recorder' : offioe

credits and effects attached , asmybe wufficient to sat L. Campbell and Sophronia R. Canıpbell, their heirs
aforesaid will fully appear.

of the court house, on Adams atreet, in the said city of
isfy the said judgment and coats ,willbe sold to satisfy or assigns therein , at public auction, for the highest and And default having been made in the payment of in

the same.
Chicago,sell and dispose of the premises above and in

JOHN J. HEALY , Clerk . best price the same willbring in cash. paid trust deed described , and all the right, title , benefit, terest due on said notes. May 2, A.D. 1875, the legal

COOPER , GARNET & PACKARD , Attorneys. 20-22 Dated this 29th day of January, 1876 . holder ofsail notes has elected and declared the whole

WILLIAM LOEB, Trustep.
and equity of redemption of the said Jacob Rinn, Jr. ,
and Lizzie N. Rinn , their heirs or arrigos therein , at

of said principalsun of $200.00, and the interest accrued
20-23OBADIAU JACKSON, Attorney for Trustee.

GEO . C. CHRISTIAN public auction , for the bighest and best price the same
therfon , due and payable,

Andwhereas, thereisnow dueand payable . according
Altorney, 44 & 46 Major Block .

will bring in cash .

HA
to the terms of said notesand said trust deed , for prinDated February 11th , 1876 .

PEDRICK & MALTMAN,
,

cipal and interest, $ 900.33.

county of Cook , ss . Superior court of Cook county .
WILLIAM P. KIMBALL, Trustee.Attorneys, 25 Ashland Block.

April tert ,A.D.1876. Lizzie E.Groff vs. Jacob K. | INSTHEF Ilinois In the matterof the final settle? Ellis & FRAKE , Attys , for Trustee .
Now , therefore public noticeis hereby given that the

undersigned. in pursuance of said application and of the
Groff.- In chancery. The above property has been sold by Jacob Rinn , Jr.. power and authority in him by paid trust deed verted , will

Affidavit of the non - residence of Jacob K. Groff, de mentof the stateof Joseph Clarke, deceased. To Sarah the purchaser assuming the said incumbrance. 21-24 sell and dispose ofthe premises in said trust deed and here

fendant above named, living been filed in the office of Clarke and Anthony Lewis Clarke, residing at Provi . in before described , at publicanction at the north door of

the clerk of the Superior conrt of Cook couity , notice is dence, Pennsylvania , heirs of vaid deceased : the " Chamber of Commerce Building, " situate on the

hereby given to the said Jacob K Groff, that the You are hereby notified that I shall be and appear in Option CONTRACTS . The opinion of the southeast corner of Lasalle and Washington streets in
abovenamed complainant heretofore filed her bill of

complaint in said court on the chancery side thereof,and attello clock ... on the 34 dny of April next,toren: Supreme Court of this State , in pamphlet Luegchay che sinaday of February, A.D.16.

that a summons thereupon issued out of said court der myfinal settlement, as administrator of said estate: form , in the Chicago Board of Trade case, $2.000.0due Jan'y loth. 1878.This sale is madesubject to a first encumbrance of

against the above named defendant, returnable on the

first dayoftheterm of the Superiorrourtof Cookcounty , contestsaid settlement and discharge,ifyou see fit. By involving the validity of option coutracts, Chicago , Jau'y 18, 1876.

to be held at the court house in Chicago, insaid Cook ISAAC CLAFLIN , Trustee.

county . on the first Monday of April next ( 1876 ), as is Chicago, February 15th , 1876. will be sent to any address, postage paid , he is not responsible for the paymentof paid notes .
Notice. - Chas. B. Tolford havingdisposed of said lote

by law required , and which suit is still pending . NICHOLAS MARTIN ,

JOHN J , HEALY, Clerk . Administrator of said Estate.

Geo . C. Christian, Complts. Soir .

The above sale is adjourned to 10 o'clock A.M. on
22-23 PEDRICK & MALTMAN, Attys . upon receipt of thirteen cents.22 22 Tuesday, March 7th , 1876 . 21-23
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They cago, I EASCOMOPERUM TRUSTEES SALE –WHEREAS,CHARLES J. F. ;
Krait, by trust deeddatedsthNovember, 1874 , and

recordedin book 485 of records, page 86 ,convoyed the

premises in Chicago, Cook county, Illinois, to wit :
Lot number nine (9) , in Call & Kraft's subdivision of

the West one hundred and seventy -six and 5-10 feet
( 176 5.10) , of the north half ofblock fifteen , Union Park

second addition to Chicago, unto the undersigned, in
trust, to secure three notes of said Charles J. F. Kraft,
of even date with said trust deed , each for the sum of

bix hundred and sixteen and 67.100 dollars ( 616 67-100 ),
due and payable two , three , and four years from date,
respectively , with interest after firet January, 1875 , at
8 per cent. per annum , payable semi-annually, and 10

per cent.after maturity, and payable tothe order of

Samuel D. Weakley.

And whereas , said trust deed provides, that in case of
default in the payment of the interest on said notes as

it falls due, the legal holder thereof may , at his op :

tion declarethe principal as well as the interest, of said
notes due and payable , and default having been madein
the payment of the interest which was due July 1st,
1875, and on 1st Jan'y , 1876 , and which defaultstill con
tinues , the legal holder of said notes having declared
the principal and interest thereon, amounting to $ 2,014.
41-100 dollars nowdueand payable, and hasapplied to
the undersigned to sell said premises in said trust deed

conveyed, as therein provided .
Now, therefore, public notice is hereby given that the

undersigned will, on Saturday the 18th day of March ,1876,

betweenthe hours of 11 and 12 o'clock noon , at the north

eastcorner of the courthouse square,in the city of Chica

go . Cook county, Illinois,underand by virtue of the pow.

ers by said trust deedconferred on him ,sell and dispose

of the above described premises atpublicauction,to the
highest and best bidder, for cash , and all the right, title,

benefit and equity of redemption of the said Charles J.

F. Kraft, his heirs and assigns therein .
The above premises are subject to a prior incum

brance of twenty-five hundred dollars.

WM, D. KERFOOT, Trustee.

Feb. 12th , 1876 . (9) 21-24

Kraft, by trust deed dated November 8th ,1874, and
recorded in book 485 of records, page 85, conveyed the
premises in Chicago , Cook county, Illinois ,to wit:

Lot number one (1 ) in Call & Kraft's subdivision of
the west ono hundred and seventy six and 5-10 feet

(176 5-10) of the north half of block fifteen , Union Park

secondadditionto Chicago, unto the undersigned in

trust,tosecurethreenotes of said CharlesJ.F.Kraft,
of even datewithsaid trust deed, each for six hundred

and sixteen andsixty -seven -hundredths dollars ( $616.67 )

due and payable respectively two ,three and four years
from date, with interest at 8 per cent . per annum , paya

ble semi-annually from the Ist day of Jan'y , 1875, and

10 per cent, after maturity, anı payable to the order of
Samuel D.Weakley,

And whereas,said trust deed provides that in case of

default in the paymentof the interest on said notes as it
talls due, the legal holder of said notes has the option of

declaring tho whole of the principal aswell astheinter
cat thereon, due and payable. And the holder having

declared the principal and interest, amounting to

2,014.41 dollars , now due andpayable.

And whereas, default has been madein the payment
of interest,no partof which has been paid , and the legal

holder of said notes has applied to the undersigned to sell

said premises in said trust deed conveyed , as therein
provided .

Now , therefore, public notice is hereby given that the
undersigned will , on Saturday, the 18th day of March ,
1876 , at il o'clock , A , M., at the northeast corner of the

court house square,ofCook county, Illinois, under and

by virtue of the powers by said trust deed conferred on

him , sell and dispose of the above described premises at
public auction to the highest and best bidder for cash ,

andall theright,title, benefitand equity of redemption

of the said Charles J. F. Kraft, his heirs and assigns
therein .

Theabove premises are subject to a prior incumbranco
of twenty - five hundred dollars.

WM. D. KERFOOT, Trustee.

Feb'y 12th , 1876 . ( 1 ) 21-24

TRUSTEES SALG .WHEREASA CHAROLFESTARI Takstertrustdiga dated November slo 18 and

Wehen ,Fletcher .Welch and ORDEBETALT

VRUSTEE'S SALE . - WHEREAS, ISAAC PFLAUM ,

Stute of Illinois ,by his certain trust der , only executed, Kraft, by trust deed datedNovember 8th ,1874, and

acknowledged and delivered , bearing date the tenth day recorded in book 485 of records, page 88. conveyed the
of July , A , D. 1572, and recorded in the recordler's office premises in Chicago, Cook county , Illinois, to wit :

of Cook county, in the State of Illinois, in book 31 of Lotnumbersix ( 6), in Call & Kraft'ssubdivisionof the
records , at page 257, did convey to Francis H. Kales West one hundred and seventy -six and 5 10 feet ( 176 5-10)

of the north half of block fifteen , Union Park second ad
as trustee, all the following described premises, situated

dition to Chicago unto the undersigned , in trust, to se
in the county of Cook and State of Illinois, to wit :

Sub -lot one (1 ) of lots thirty-two (32), thirty -three
cure three ( 3 )notes ofthe saidCharles J.F.Kraft, ofeven

( 33) and thirty - four ( 34 ) , in block three (3 ) , in "Went date with said trust deed , each for the sum of six hund

worth's subdivision of the south sixty (60 ) acres of the red and sixteen and sixty -seven hundredths dollars (616

west half (W.) ofnorthwest quarter(N , W. ) of 67-100) due and payable respectively, two, three and four

section thirty -four (31), in township thirty-nine ( 39 ), years from date, with interest after 1st of January, 1875,

north range fourteen, (14) cast of the third (31) principal at 8 per cent. per annum , payab'e semi-annually, and 10

meridian (P.M.), to secure the payment of his princi per cent. after maturity, and payable to the order of

pal promissory note for the fun of tour thousand ( 4,004 )
Samuel D. Weakley .

dollars , executed by the suid Isaac Pflaum , and payable And whereas,said trust deed provides that in case of

to the order of the State Savings Institution , on the first
default in the payment of the interest on said notes as

day of July. A. D. 1875, at its office in the city of Chi it falls due, the legal holder thereofmay, at his option ,

declare the prit
cago , with interest thereon at the rate of ten per cent.

al of said notes due and payable, as

per annum after maturity . well as the interest, and default having been made in

And, whereas, it is provided in and by said trust deed ,
the paymentof interest due on the1st of July, 1875, and

that in case of default in thepayment of the said promis 1stJanuary, 1876 , which default still continues, the legal
holder of sail notes having declared the whole of saidsory note , according to the tenor and effect thereof, then ,

on the application ofthelegal holder of said note ,it should notes, together with the interest thereon , amountingto

and might be lawful for the undersigned , Francis H. 2, 14.41 dollars, due and payable, and has applied to the

Kales, to sell and dispose of the said premises, and all the under igned to sell and dispose of said premises in said

right, title , benefit , and equity of redemption of said Isaac
trustdeed conveyed ,astherein provided .

Pflaum ,his heirsandassigus therein , atpublic auction,
Now , therefore, public notice is hereby given that the

at the door of the court house . to wit : the north door under igned will,onSaturday the 18th day ofMarch,1876,

nearest Lasallestreet of the building now used as a
between 11 and 12 o'clock , noon , at the northeast corner

court house, on the southeastcorner of LaSalle and nois, under andby virtue of the powers by said trustof the court house square, in Chicago, Cook county , Illi

Adamsstreets, inthe city of Chicago , in the county of deed conferred on him ,sellanddisposeof theabove de

Cook and State of Illinois, for the highest and best price
the same will bring in eash , twenty (20) days previous fcribed premises at public auction to the highest and

notice of such sule having been given by publication in
best bidder, for cash, and allthe right, title ,benefit and

a newspaper at that time published in the said county of equity of redemption of thesaid Charles J. F.Kralt,

Cook ,and to make,execute,anddeliver to the purchas- hisheirs and assignstherein.
The above premises are subjecttoa prior cumbrance

er or purchasers at such sale, goodand sufficient deed or
of twenty - five hundred dollars ($ 2500) .

deeds of conveyance for the premises sold , and out of
WM. D. KERFOOT, Trustee.

the proceeds of such sale to pay all costs and expenses

incurred in advertising and selling said premises, in
February 12th , 1876. (6) 21-24

cluding attorney's fees , also the principal and interest
on said note.

And whereas,default has been made in the payment CHARLES M. STURGES ,
of the said note , which has matured , for the sum of four

thousand ($ 1,000 dollars, no part ofthe same having Attorney , Room 7, Methodist Church Block , Chicago , nu .

been paid , and the legal holder of said note has made WHEREAS, WILLIAM W. CRAWFORD, PETER

deed named , and requested him as such trustee to sell son , being indebted untoJ. Peter & Co.,of Louisville,

and dispose of said premises under the power in said Kentucky, in the sum of three thousand one hundred
trust deed , and for the purposes therein stated . and forty -seven dollars and eighty -two cents , to secure

Now, therefore, public notice is hereby given , that in the payment thereof, madle their promissory note for

pursuance of raid trust deed , and by virtue of the power that sum ,bearing date of the twentiethdayof October,

and authority to me granted in and by the same, I , the A.D. 1874 , payable to the order of said J. Peter & Co. , on

undersigned , will, on Monday the twentieth ( 20th ) day the twentieth day of October , A.D. 1875 , with interest at

of March A. D. 1876, at twelve o'clock , noon, at the therate of ten per centum per annumuntil paid , and did ,

northdoor nearest LaSalle street, of the buildingnow with their respective wives, to wit, RosannaCrawford,

used as a court house , on the southeast corner of LaSalle wife of said William W. Crawford, Martha AnnSemo

and Adamsstreets, in the said cityof Chicago, sell and nin, wife of said Peter Semonin , Amanda M.Welch ,

dispose of the premises above and in said trust deed wife of said Fletcher G. Welch, and Nannie S. Davison ,

describel, and all the right, title, benefit and equity of wife of said Lyne 8. Davison, by their trust deed, of even

redemptionof the said Isaac Pflaum . his heirs or assigns date with said note, filed for record in the office of the

therein , at public auction, for the highest and best price recorder of Cook county, in theState of Illinois, on the

the same will bring in cash.
ninth day of November, A.D. 1874, and recorded at page

Dated February 11th , 1876 , 266 of book 447 of records in said office, to securethe

FRANCIS H. KALES , Trustee . prompt payment of said note according to its tenor and

AYER & KALES, Attorneys for Trustee. effect, convey unto me, the undersigned , Albert R.

On the 24th day of March , 1874, I sold the above prop Cooper, the premises therein and hereinafter described ,

erty , and the purchaser assumed the payment of the
in trust, among other things , that in case of default in

above encumbrance . the payment of said note, according to the tenorand

10-14 21-23 ISAAC PFLAUM. effect thereof, the undersigned, Albert R.Cooper,should,
on the application of the legal holders of said note, after

, , having advertised such sale twentydays in a newspaper

ofthe city of Chicago ,in the county of Cookand published in the city of Chicago, Cook county, State of

state of Illinois, by his certain trust deed, duly executed, Illinois, sell the said premises, orany part thereof, and

acknowledged, and delivered , bearing date the tenth
all the right andequity of redemption of the grantors in

dayof July . A. D. 1872, and recorded in the recorder's
Baid trust deed, their heirs, executors, administratorsor

office of Cook county , in the state of Illinois, inbook 51 assigns therein , at public vendue, to the highest bidder

of records at page 256,did convey unto Francis H. Kales, for cash , at the door of the court house of the county

as trustee, all the following described premises, situated
wherein said prenises are situate, and at the time ap

in thecounty ofCook and state of Illinois ,to wit :
pointed in said advertisement, and should execute and

Sub-lot two (2) of lots thirty-two (32),thirty - three ( 33 ),
deliver to the purchaser or purchasers, a deed or deeds

and thirty - four (34 ), in block three ( 3) , in Wentworth's for the conveyancein feeofthepremises sold , and should
subdivision of the south sixty acres ofthe westhalf applythe proceeds of such sale in the order and manner

(W. % ) of northwest quarter (N.W. % ) of section thir and for the purposes set forth in said trust deed : to the

ty -four (31), in townshipthirty -nine (39 ), north range
originals ofwhich note and trust deed , now open to in :

fourteen (14 ), east of the third ( 3d ) principal meridian
spection in the custody ofCharlesM. Sturges, attorney

(P.M.), to secure the payment of his principal promis.
at law , at room No.7 inMethodistChurchBlock , in said

sory note for the sum of four thousand ($ 4,000 dollars, city of Chicago ,as wellastosaidrecordofsaidtrust

executed by the said Isaac Pflaum ,and payable to the
deed , reference is hereby had andmade for full particu

order of The State Savings Institution on thefirst day of lars ofthe provisions and contents of said note and trust

July, A. D. 1875 , at its officein the city of Chicago,with
deed .

And whereas, default has been made in the payment
interest thereon at the rate of ten per cent. per annum

after maturity .
of said note , according to the tenor and thereof,

And whereas, it is provided in and by said trust deed,
80 that there remains dueand unpaid thereonthesum

that in case of defaultin thepaymentofthe said prom
of three hundred and thirty -six dollars and fifty - four

issory note, according to the tenorand effect thereof,
cente, with interest thereon at the rate of ten perecnt.

then , on the application of the legal holder of said note, per annum from the first day of February, A. D. 1876.

it should and might belawful for theundersigned . Fran And whereas, the legal holdersofsaid note havemade

cis H. Kales,tosellauddisposeofthe saidpremises,and
application to me, the undersigned ,Albert R. Cooper,
to advertise and sell said premisesfor the purposes and

all the right,title , benefit, and equity of redemption of

said Iranc Pflaum , his heirs and assigns therein , at pub
in pursuance of the provisions set forth in said trust
deed .

lic auction , at the door of the court house, to wit , the

northdoor nearest Lasallestreet of thebuilding now
Now, therefore, public notice is hereby given , that,

for said purposes, and in pursuance of said provis
used as a court house , on the southeast corner of LaSalle

and Adamsstreets , in the city of Chicago ,in the county
ions, I , the said Albert R. Cooper, on the twenty

of Cook, and State of Illinois, for the highest and best
first day of March , in the year of our Lord , one

price the samewill bring in cash , twenty (20 ) days' pre
thousand eight hundred and seventy -six , at the hour

vious notice of such sale having been given by publica
of one o'clock in the afternoon ofthat day, at the

tion in a newspaper at that time published in the said
doorof the court house of the county of Cook in the State

county of Cook , and to make, execute , and deliver to ofIllinois, towit, at the door which fronts onAdams street
and is nearest to LaSalle street, of the building occupied

the purchaseror purchasers at such sale, good and suff as such court house , situate at the southeast corner of
cient deed or deeds of conveyance for the premises sold,
andoutof the proceeds ofsuch galetopay all costs and

Adamsstreet and LaSalle street, in the city of Chicago,

in said Cook county, shall sell at public vendue, to the
expenses incurred in advertising and selling said premi
Bes, including attorney's fees, also the principal and in

highest bidderfor cash, the following describedpremises
situate, lyingand beingin the county of Cook and State

terest on said note .

And whereas, default has been made in the payment
of Illinois, to wit : The southeast quarter of the south

of the said note, which has matured , for the sum of four
west quarter of section eleven ( 11 ), in township thirty

thousand ($ 1,000 ) dollars, no part of the same having
eight (38 ) north , range thirteen ( 13) east of the third

been paid , and the legal holderof said note has made
principal meridian, excepting a strip filty (50 ) feet in
width off of the eastside thereof,granted as rightofwayApplication to the undersigned, the trustee in said trust

deed named ,and requested him as such trustee to sell
to the Chicago, Danville and Vincennes Railroad ; to

and dispose of said premises under the power in said
gether with all and singular the tenements, heredita

ments and appurtenancesthereto belonging, or in any.
trust deed , and for the purposestherein stated,

Now, therefore, public notice is hereby given, that in
wiso appertaining, and all the right and equity of re

demptionof the said grantors , their heirs , executors,pursuance of said trust deed, and by virtue of the power
administratory, or assignstherein .

and authority tome granted in and by the samo, I , the Dated this twelfth day ofFebruary, A.D. 1876 .

undersigned, will, on Monday, thetwentieth ( 20th ) day ALBERT R. COOPER , Trustee ,

of March A. D. 1876, at twelve o'clock , noon, at the CHARLES M. STURGES, Atty . 13-18 21-26
north door nearest Lasalle street of the building now
used as a court house , on the southeast corner of LaSalle

and Adamsstreets,in the said city of Chicago, sell and
dispose of the premises above and in said trust deed de

scribed, and all the right, title, benefit and equity of re
TRUSTEE'S SALE:-WHEREAS,STEPHEN PALM

demption of the said Isaac Piaum, his heirs or assigns
er and Alice Palmer, his wife, grantors, made

their certain deed of trust, dated the first day of Decem
therein , at publie auction , for the highest and best price ber, A.D. 1874, and recorded in the recorder's office of
the same will bring in cash .

Dated , February 11th ,1876 .
Cook county , Mlinois, in book 41 of records, at page 580,

FRANCIS H. KALES, Trustee .
wherein they conveyed to the undersigned , as trustee ,

AYER & KALES, Attys for Trustee.
the premises hereinafter described , to secure payment of
certain promissory notes made by said Stephen Palmer .

On the 24th day of March ,1874, I sold the above property of even date with said deed, one for the principal sum of

and the purchaser assumed the payment of the above $5,000,payable five years after dute , and ten others for
encumbrance . interest thereon , at ten per cent. per annum , payable at

10-14 21-25 ISAAC PFLAUM. intervals of six months from and after the date thereof,

for $250 each .

JOHN C. BARKER , And default has been made in the payment of the in
Attorney , Room I , 183 Madison Street. terest note made payable twelve months after date , and

, . application has therefore been made to said trustee to

1 - Notice is hereby given to all persons having claims advertise and sell under said deed, in pursuance of its

and demands against the estate of John H. Clybourn , terms, and for the purposes therein expressed.

deceased , to present the same for judication and set Now , therefore , notice is hereby given, that I shall

tlement at a regular term of the County court of Cook sell at auction , for cash , at the north door of the court

county, to be holden at the court house, in the city of house, nearest LaSalle street, situate at the southeast

Chicago, on the second Monday of March , A. D. 1876 , corner of the intersection of LaSalle and Adams streets,

being the 13thday thereof. in the city of Chicago, at one o'clock in the afternoon ,
Chicago, January 13th , A.D. 1876 , on the twenty-first day of March , A. D. 1876 , said prem

SOPHIECLYBOURN, Administratrix . ises , to wit :

JOHN C. BARKER, Attorney .
17-22 Lots two and three, in Thomas' subdivision of the

west one hundred and fifty -two feet of block fifty -one,
in the Canal Trustees' kubdivision of section seven ,

ceased . - Notice is hereby given to all persons township thirty-nine north, range fourteen, east of the
having claimsand demands against the estate of Cath

third principal meridian,in the city of Chicago ,county
arine Blattner,deceased , to present the same for adju of Cook and State of Illinois , together with all the
dicationand settlement ata regular term of the County right, title , benefit, en uity of redemption, and home.
court of Cook county, to be holden at the court house

stead exemption rights of said grantors , i heir heirs and
in the city of Chicago , on the second Monday of March , assigns therein .
A. D. 1876 , being the 13th day thereof. GEORGE SCOVILLE, Trustee .
Chicago , January 13, A. D. 1876 . Chicago , February 12, 187€ . 21-26

MICHAELO. KUNKEL, Administrator
JOHN C. BARKBR, Atty .

TRUSTEE'S SALE. - WHEREAS, CHARLES J. F,
Kraft, by trust deed dated 8th , November 1874. and

recorded in book 485 of records , page 87 , conveyed the recorded in book 485 of records, pago 84, conveyed tho
premises in Chicago , Cook county , Illinois , towit: Lot premises in Chicago, Cook county , Illinois , to wit :
number eight (8) in Call & Kraft's subdivision of the west Lot number two ( 2) ,in Call & Kraft's subdivision of tho
onehundred and seventy-six and 5-10 feet ( 176 5-10) of west one hundred and seventy -six and 5 10 feet ( 176 5-10 )
the north half of block fifteen , Union Park second addi of the north half of block fifteen , Union Park second ad
tionto Chicago , unto the undersigned, in trust, to se dition to Chicago unto the underrigned , in trust , to ne
cure three notes ofsaid CharlesJ. F. Kraft, of even date cure part purchase money ofsaid premises, evidenced
with said trust deed , each for the sum of six hundred by three notes of said Charles J. F. Kraft, of even dato
and sixteen and 67-100 dollars (66.67 ), due and payable. with said trust deed , each for the sum of six hundred
respectively, two,three and four yearsfrom date, with and sixteen and sixty -seven hundredths dollars (616 67

interest after 1st Jan'y . 1875 , at8 per cent per annum ,
100 ) due and payablo respectively, two, thre , and four

payable semi-annually ,and 10 per cent.per annum after
years from date, with 8 per cent. interestfrom the 1st of

maturity , and payableto the order of Samuel D. Weakley . January, 1875 , payab'e semi-annually, and 10 per cent.

And whereas, said trust deed provides, that in case of interest after maturity, and payable to the order of
default in the payment of the interest on said notes as it Samuel D. Weakley .

falls due, the legal holderthereofmay , at his option , de. And whereas, said trust deed provides that in case of

clare the principal, as wellas the interest thereof, dueand default in the payment of the semi-annual interest on
payable, and default having been made in the payment said notes as the same becomes due, the legal holder of

of the interest due on 1st July, 1875, and 1st January, said notes at his option has the rightto declare the whole

1876,which default stillcontinues, the legal holder of ofthe principal aswell as the intarest dueandpayable,
said notes having declared the whole of said notes and in and the legal holder having declared the principal of

terent, amounting to 2014.41 dollars , due and payable, and
said notes as well as the interest thereon , amounting to

has applied to theundersigned tosell saidpremises in 2, 14.41 dollars, now due and payable , nopartof the in

said trust deed conveyed, as therein provided. terestdue 1st July, 1875 and 1st January ,18.6, having been

Now , therefore, public notice is hereby given ,that the paid, and the legal holder of sail notes h18 applied to

undersignedwill,on Saturday the 18th day ofMarch, the underzigned to sell said premises in said trust deed

1876, between the hours of ll and 12 o'clock noon, at the
conveyed , as therein provided .

northeast corner ofthe court house equare , in Chicago , Now , therefore, public notice is hereby given that the

Cook county,Illinois, under and by virtue of the powers underrigied will, on Saturday the 18th day of March,

by said trust deed conferred on him , sell anddispose of 1876, between Il and 12 o'clock , noon , atthe northeast

the above described premises , public auction , to the
, . Tulo:nois , under and by virtue of the powers byhighest and best bidder for cash , and all the right, title,

trust

benefit, and equity of redemption ofthe said Charles J. deed conferred on him , sell and dispose of theabove de

F. Kraft, his heirs and assigus therein . scribed premises at public auction to the highest and

Theabovedescribed premisesare subject to a prior best bidder , for cash , and all of theright, title , benefit and

mortgage or incumbrance of twenty- five hundred dol equity of redemption of the said Charles J. F.Kraft,
lars. WM . D. KERFOOT, Trustee . his heirs and assigns therein .

February 12th , 1876 . ( 8 ) 21-24 The above premises subject to a prior incumbrance of
twenty - five hundred dollars.

WM. D. KERFOOT, Trustee.
TRUSTEE'S SALE - WHEREAS, CHARLESJ. F. February 12th , 1876 . ( 2 )21-24

Kraft, by trust deed dated 8th November, 1874, and
recordedin book 485 of records, page 89, conveyed the

remti noumerican SainkCall & Kraft'ssubdivisionof TRksak, by trastdecadeNovember 8th,1874
,and

the west one hundred and seventy -six and 5-10 feet (176 recorded in book 483 ofrecords, page 83, conveyed the
5-10 )of the north half of block filteen (15) , Union Park premises in Chicago, Couk county , Illinois, to wit : Lot
second addition to Chicago , unto the undersigned in number five (5 ) in Call & Kraft's subdivision of the west
trust , to secure three notes of the said Charles J. F.

one hundred and seventy -six and 5-10 feet ( 176 5-10) of

Kraft , ofevendate with saidtrust deed, each for thesum the north half of block fifteen , Union Park second addi.
of six hundred and sixteen and 67-100 dollars (616 67-100 ) tion to Chicago , unto the undersigned , in trust, to se

due and payable two , three and four years from date re cure three notes ofsaid Charles J. F. Kraft, of oven date

spectively, with interest from the 1st day of January, with said trust deed , each for the sum of six hundred
1875, at 8 per cent. per annum , payable semi-annually ,

and 10 per cent after maturity , and payable tothe
and twenty -seven and fifty hundredths dollars (627.50) .
due and payable, respectively , two, three and four years

order of Samuel D. Weakley.

And whereas, said trust deed provides that in case of
from date, with interest after 1st January, 1875 , ateight

default in the paymentof the interest on said notes as it
per cent per annum , payable semi-annually,and ten per

fallsdue,thelegal holderthereofmay , at his option , de
cent after maturity ; said notes payable to the order of

Samuel D. Weakley.
clare the principalas well as the interest due and paya

ble , and defaulthaving been made in thepayment of the
And whereas, saidtrustdeed provides, that in case of

default in the payment of ihe interest on said notes as it
interest due on the 1st July,1875 ,and 1st January, 1876 , falls due, the legal holder thereof may , at his option, de

which default still continues , the legal holder of said clare the principal of said notes, as well as the interest,notes having declared the whole amount of said notes
and interest thereon , amounting to 2,014.41 dollars, now

due and payable, and default having been made in tho

due and payable, and has appliedtothe undersigned to
payment ofinterest due 1st July , 1875, and 1st January,

Bell saidpremises in suid trust deed conveyed ,astherein
1876 ,which default still continues, the legal holderof

said notes having declared the whole of said notes and in .
provided

Now , therefore, public notice is hereby given that the
terest, amoueting to 2019.23 dollars, dueand payable , and

undersigned will , on Saturday the 18th day ofMarch, hasapplied to the undersigned to sell said premises in
said truet deed conveyed , as therein provided.

1876 , between the hours of 11 and 12 noon , at the north
east corner ofthe court house square , in Chicago, Cook

Now, therefore, public notice ishereby given , that the
undersigned will, onSaturday the 18th day of March ,

county, Illinois, under and by virtue of the powers by

saidtrustdeedconferredon him , sell and dispose of the
1876, between the hours of 11 and 12 o'clock noon , at the
northeast cornerof the court house square, in the city

abovedescribedpremises at public auction , to thehigh
estand bestbidder, forcash, and all the right, title ,ben

of Chicago, Cook county , Illinois , under and by virtue

efit and equity of redemption of the said Charles J.F. of the powers by said trust deed conferred on him , seli
and dispose of the above described premises, at public

Kraft, his heirs and a zsigns therein .

The above premisesare subject to a prior incumbrance
auction , to the highest and best bidder for cash ,and all

of three thousand dollars ( $ 3,000 ).
the right, title ,benefit , and equity of redemption of the
said Charles J. F. Kraft , his heirs and assigns therein .

WM , D.KERFOOT, Trustee. The above premises are subject to a prior incumbrance
( 10) 21-24February 12, 1876. of three thousand dollars .

WM. D. KERFOOT . Trustee.
February 12th , 1876 . ( 5 ) 21-24

Kraft, by trust deed dated 8th November, 1874, and

recorded in book 485 ofrecords, page 48, conveyed the
J.

premises in Chicago. Cook county,Illinois,to wit: Kraft, by trust deed dated November 8th , 1874, and
Lot number seven (7 ) in Call & Kraft's subdivision of recordedin book 485 vf records , page 81, conveyed the

the west one hundred and seventy six and 5-10feet premises in Chicago , Cook county, Illinois , to wit :

( 1765-10 ) ofthe northhalf ofblock fifteen (15 )UnionPark Lotnumber four 4 ), in Call & Kraft's subdivision of

second addition to Chicago,unto the undersigned in trust, the West one hundred and seventy- six and 5-10 feet

to secure three notes of said Charles J. F. Kraft,of even ( 176 5.10 ) , of the north half of block fifteen , Union Park
date with said trust deed , each for the sum ofsix hundred second addition to Chicago, unto theundersigned , in

and sixteen andsixty - seven one hundredths dollars($616. trust, tosecurethree notes ofsaid Charles J. F. Kraft,

67)due and payabler spectively two,three and four years of even date with said trust deed , each for the sum of

from date, with interest from 1st Jan., 1875, at8 per six hundred and sixteenand 67.100 dollars (616 67-100 ),
cent. per annum , payable semi-annually and 10 per due and payable respectively two, three , and four years
cent. per annum after maturity, said notes payable to from date, with interest after first January, 1875 , at
the order of Samuel D. Weakley.

And whereas, said trust deed provides that in case of per cent.per annum after maturity, and payable to the
default in the payment of the interest on said notes as it order of Samuel D. Weakby.

talls due, the legal holder. Thereof may, at his option , And whereas, baid trust deed provides, that in case of

declare the principal of said notes, as well as the inter default in the paymentof the interest on said notes as
cst due and payable. it falls due, the legal holder thereof may , at his op
And default having been madein the payment ofthe tion declarethe principal of said notes due and payable

interest due on the 1st ofJuly , 1875, and 1st Jan'y , 1876, as as the interest ,and default having been madein

which default still continues; the legal holder of said the payment of interest due 1st July , 1875 , and 18t Jan'y ,
notes having declared the whole of said notes , principa! | 1876 , which defaultstill continues, the legal holder of

andinterest, amounting to 2,014.41 dollars, due and said notes having declared the whole of said notes and

payable ,and hasapplied to the undersigned to sell interest amounting to $ 2,014 41-100 dollars due and paya
said premises in said trust deed conveyed , as therein ple, and has applied to theundersigned to sell said prem .
provided. ises in said trust deed conveyed , as therein provided.
Now, therefore, public notice is hereby given thatthe Now ,therefore, public notice is hereby given that the

undersigned will, on Saturday , the 18th day of March,
undersigned will,onSaturday, the 18th day of March,

1876, between the hours of 11 and 12 o'clock , noon, at the 1876 , between 11 and 12 o'clock noon , at the northeast

northeast corner ofthe courthouse square, in Chicago , corner of the court house square , in the city of Chicago,

Cook county, Illinois, under and by virtue of the powers Cook county , Illinois, unter and by virtue of the pow .
by said trust deed conferred on him , sell and dispose of ers by said trust deed conferred on him , sell and dispone

theabove described premises atpublic auction to the of the above described premises at public auction , to the
highest and best bidder for cash , and all the right, title. highest and best bidder, for cash , and all the right, title,

benefit and equity of redemption of the said CharlesJ. benefit and equity of redemptionofthesaid CharlesJ.

F. Kraft, his heirs and assigns therein . F. Kraft, his heirs and assigns therein.
Theabove premises are subject to a prior incumbrance The above premises are subject to a prior incum .

of twenty - five hundred dollars. brance of three thousand dollars.

WM. D. KERFOOT, Trustee. WM . D.KERFOOT , Trustee.
Feb'y 12th , 1876 . ( 7 )21-24 Feb. 12th , 1876 . ( 1 ) 21-24

430



CHICAGO LEGAL NEWS. 177

>

CHICAGO LEGAL News .News. disipling rights of others toaredeaniteqthai solvent taw orenterstate laheranswer'is instituted in the District Courtin sein ,

distribution by a debtor of his property that that statute of Ohio is not an insol- which proceeded to a decree and sale, and

among his creditors, when unable to vent law in any proper sense of the term. piaintiffs became the purchasers, receiv
SATURDAY, FEBRUARY 26, 1876.

meet ihe demands of all in full , would It does not compel, or in terms even au- ing the master's deed , which was duly

be deemed not only a legal proceeding, thorize, assignments; it assumes that confirmed by the court .

but one entitled to commendation. Cred such instruments were conveyances pre This decree was rendered July 1 , 1870.

The Courts. itors have a right to call for the applica- viously known , and only prescribes a On the 9th day of May preceding, the

tion of the property of their debtor to mode by which thetrust created shall be mortgagor, McClure, filed a petition in

the satisfaction of their just demands, enforced. It provides for the security bankruptcy ,aud on the 11th day of May

UNII ED STATES SUPREME COURT. but unless there are special circumstan- of the creditors by exacting a bond from he was adjudged a bankrupt, and on the

ces giving priority of right to the de- the trustees for the discharge of their 4th day of June, John Mechling was du:
No. 546. – OCTOBER TERM, 1875. mands ofonecreditor over another, the duties ; it requires them to file state. ly appointed assignee . The bankrupt

In error to the Circuit Court of the United States for rule of equity would require the equal ments showing wbat they have done filed schedules in wbich these lots and

the Southern District of Ohio .
and ratable distribution of the debtor's with the property ; and affords in vari- the mortgage of the Gaffs on them were

FREDERICK J.Mayer and Seth Evans, assignees property for the benefit of all of them . ous ways themeans of compelling them set out. It will thus be seen that pend

of George Botes and JACOB BOGEN, as indi: And so,whenever such a disposition has to carry out the purposes of the convey- ingthe foreclosure proceedings which

viduals and as late partners as G. & 'J. BOGEN , heen voluntarily made by the debtor, ance. There is nothing in the act re had been instituted against McClure, he

and ofGEORGE BOGEN , JACOB Bogen and Henry the courts in this country have uniformly sembling an insolvent law . It doesnot had been declared a bankrupt and Mech
MULLER, as individuals and as late partners as

GORGE BOGEN & Son , plaintiffs in error, expressed their approbation of thepro- discharge the insolvent from arrest or ling had been appointed his assignee,

ceeding. The bindrance and delay to imprisonment;it leaves his after -acquir. and thatthe decreeofsale and foreclosure

MAX HELLMAN, assignee in bankruptcy ofGEORGE particular creditors in their efforts to ed property liable to his creditors pre- under which plaintiffs asserted title in

late partners as G. & J. BOGEN , bankrupts, and reachbefore others the property of the cisely as though no assigoment had been the present suit was rendered abouta

of GEORGE BOGEN, JACOB Bogen and HENRY debtor, that may follow suchaconvey : made. The provisions for enforcing the month after the appointment oftheas

MU.LER, as individuals and as late partners as ance, are regarded as unavoidable inci- trust are substantially such as a court of signee, and nearly two months after the
GEORGE BOGEN & Son .

dents to a just and lawful act , which in chancery would apply in the absence of adjudication that McClure was a bank.
An assignment by an insolvent debtor of his

property to trustees for the equal and common
no respect impair the validity of the any statutory provision. The assign- rupt. The defendant in the ejectment

benefit of all his creditors is not fraudulent; and
transaction . ment in this case must, therefore , bere- suit was a tenant under McClure, and

when executed six months before proceedings in The great object of the bankrupt act, garded as though the statute of Ohio, to defends his possession on the ground of
bankruptcy are taken against the debtor, is not so far as creditors are concerned, is to which reference is made, had no exist-- the invalidity of the foreclosure proceed
assailable by the assignee in bankruptcy, subse

is secure equality of distribution among ence . There is an insolventlaw in that ings after the adjudication of bankrupt

led to the possession of the property from the themof thepropertyofthebankrupt. State, butthe assignmentin question cy and the appointment of the assignee.
trustees. For that purpose it sets aside all trans: was not made in pursuance of any of its The plaintiffs in this suitseem tohave

Mr. Justice Field delivered the opin- actions had within a prescribed period provisions. The position, therefore, of relied at first upon the right to recover

ion of the Court. previous to the petition in bankruptcy, counsel, that the bankrupt law of Con- under the mortgage, and did not give in

The plaintiff in the court belowis defeating, or tending to defeat, such dis- gresssuspends all proceedings under the evidence the proceedingsin foreclosure;

assignee in bankruptcy of Bogen and tribution. It reaches to proceedings of insolvent law of the State, has no appli- butwhen thedefendant bad read them,

others, appointed in proceedings insti- every form and kind undertaken or ex- cation . so far as the decree and sale, in orderto

tuted against them in the District Court ecuted within that period , by which a The assignment in this case being in show that the mortgage was merged,the

of the United States for the Southern preference can be secured to one creditor our judgment valid and binding , there plaintiffs then produced the master's

District of Ohio ; the defendants are over another, or the purposes of the act was no property in the hands ofthe de- deed . The Supreme Court of Colorado

assignees of the sameparties , under the evaded . That period is four months for fendants which the assignee in bank- held that the mortgage alone was suffi

assignment laws of the State of Ohio ; some transactions and six months for ruptcy could claim . The assignment to cient to sustain the action, one of the

and the present suit is brought to obtain others. Those periods constitute the them divested the insolvents of all pro- judges dissenting; and counsel for de

possession of property which passed to limitation within which the transactions prietary rights they held in the property fendant below insists here that this was

the latter under the assignment to them . will be examined and annulled, if con- described in the conveyance. They error, because the laws of Colorado give

The facts as disclosed by the record, so flicting with the provisions of the bank- could not have maintained any action to a mortgageonly the effect of an equita

far as they are material for the disposi- rupt act. either for the personalty or realty . There ble lien, and not that of conveying a le

tion of the case, are briefly these : On Transactions anterior to these periods did, indeed , remain to them an equitable gal title. He also insists that all the pro

the 3d of December, 1873, at Cincinnati, are presumed to have been acquiesced right to have paid over to them any re- ceedings in the foreclosure suit after the

Ohio, George Bogen and Jacob Bogen , in by the creditors. There is sound pol- mainder after the claims of all the cred- appointment of the assignee in bank

composing the firm of G. & J. Bogen, icy in prescribing a limitation of this itors were satisfied . If a contingency ruptcy are absolutely void , because he

and the same parties with Henry Mul kind. It would be in the highest degree should ever arise for the assertion of this was not made a defendant.

ler, composing the firm of Bogen & Son , injurious to the community to have the right,the assignee in bankruptcy may , We will consider this latter proposi

by deed executed of that date, individu- validity of business transactions with perhaps, have a claim for such remain- tion first, for if the foreclosure proceed

ally and as partners, assigned certain debtors, in which it is interested, subject der, to be applied to the payment of ings conveyed a valid title to plain

property held by them , including that to the contingency of being assailed by creditors not protected by the assign tiff's the judgment must be affirmed ,

in controversy, to three trustees, in trust subsequent proceedings in bankruptcy. ment, and whose demands have been whatever may be thetrue solution of the

for the equal and common benefit of all Unless, therefore, a transaction is void created subsequent to that instrument. question of local law.

their creditors. The deed was delivered against creditors independently of the Of this possibility we have no occasion It may be conceded for the purposes

upon its execution , and the property provisions of the bankrupt act, its valid to speak now . ofthe present case that the strict legal

was taken possession of by the assignees. ity is not open to contestation by the as Our conclusion is that the court below title to the land did not pass by the

By thelaw of Ohio,in force atthe signee,where it took place atthe period erred insustainingthe demurrer to the mortgage, andthat it did pass to the as

time,when an assignment ofproperty prescribed by the statute anterior to the defendant's answer ; and the judgment signee upon his appointment,and conse

is made to trustees for the benefit of proceedings in bankruptcy . Theassign- of the court must, therefore, be reversed , quently , if that tiile was not divested by

creditors, it is the duty of the trustees, ment in this case wasnot a proceeding, as and the cause remanded for further pro- the foreclosure proceedings it was in the

within ten days after the delivery of the already said, in hostility to the creditors, ceedings. assignee at the trial of the ejectment suit .

assignment to them , and before dispos- but for their benefit. It was not, there On the other hand , if these proceedings

ing of any of the property, to appear fore, void as against them , or even void- UNITED STATES SUPREME COURT. did transfer the legal title to plaintiffs,

before the probate judge of the county able . Executed six months before the they were entitled to recover as they did

in which the assignors reside , produce petition in bankruptcy was filed, it is, to

No. 134. - OCTOBER TERM, 1875. in that action.

the original assignment, or a copy there the a signee in bankruptcy , a closed pro . CHRISTIAN S. EYSTER V.THOMAS GAFF AND JAMES At the time that suit was commenced

of, and file the same in the probate ceeding.
W. GAFF.

the mortgagor, McClure, was vested with

court and enter into an undertaking The counsel of the defendants have In error to the Supreme Court of the Territory of Col- the title and wasthe proper and neces

payable to the State, in such sum and filed an elaborate argument to show thatwith such sureties as maybe approved assignments for the benefit of creditors BANKRUPTCY - EFFECTOFUPON FORECLOS- sary defendant. Whetherany other per

URE PROCEEDINGS.
sons were proper defendants does not

by the judge, conditioned for the faith- generally are not opposed to the bank

fulperformance of their duties.
rupt act, thoughmadewithinsixmonths suit after the appointment ofthe assignee in for the bankruptcy of McCluretherecan

Held , that the proceedings in the foreclosure appear, nor is it material to inquire. But

In conformity withthis law , the trus- previous to the filing of the petition. bankruptcy are not void ; that it is a mistake to be no doubt that the sale under the fore

tees , on the 13th of December, 1873, Their argument is that such an assign suppose that the bankrupt law avoids of its own closure decree and the deed of themaster

within the prescribed ten days,appeared ment is only avoluntaryexecutionof coures the instant one of the parties is adjudged would have vested the title in thepur

before the probate judge of the proper what the bankrupt court would compel ; a bankrupt. chaser, and that this would have related

county in Ohio, produced the original and as it is not a proceeding in itself
2. DUTY OF COURT. - That it was the duty of the back to the date of the mortgage. Nor

assignmentand filed the sameinthe fraudulent as againstcreditors, and does setoreto proceedto adeeperasebe presninge parties can there be any question that,the suit

probate court, One of the trustees hav. not give a preference to one creditor case , it was informed of the changed relations of havingbeencommenced againstMcClure

ing declined to act, another one was overanother, it conflicts with no posi- any of those parties to the subject-matter of the when the title or equity of redemption

named in his place by the creditors and tive inhibition of the statute. There is 3. PRACTICE ENTERING RULE TO SHOW CAUSE.- (no difference which it is) was in him,

appointed by the court. Subsequently much force in the position of counsel, That this court has steadily set its face against any person who bought of him or took

the three gave an undertaking with andit has the support of a decision of the practice ofbringing any person who contested his title or any interest hehad pending

sureties approved by thejudge, in the thelate Mr. Justice Nelson, inthe Cir- puted rights of property orear contrakis, into the thesuit,wouldhave been bound by the
sum of five hundred thousand dollars, cuit Court of New York, in Sedgwick v . Bankrupt court by the service of a rule to show proceedings and their rights foreclosed

for the performance of their duties, and Place ( First National Bank. Reg., 204 ) ; cause, and to dispose of their rights in a summary by the decree and sale. These are ele

thenproceeded with theadministration and of Mr. Justice Swayne, in the assignedin a certain classof casesinthecircuit mentary principles. Is thereanything

of the trust under the direction of the Circuit Court of Ohio, in Langley v. and District courts, is concurrentand does not di- in the bankrupt law, or in the nature of

court. Perry (Second National Bankrupt Reg ., vest that ofthe State courts .— [ED .LEGALNews.] proceedings in bankruptcy, which takes

On the 22d of Juneof the following year, 180). Certain it is that such an Mr. Justice MILLER delivered the opin the interest in the mortgaged property

more than six months after the execu- signment is not absolutely void, and if ion of the court. acquired by the assignee out of this

tion of the assignment, the petition in voidable it must be because it may be This suit was an action of ejectment rule ?

bankruptcy against thé insolvents was deemed , perhaps, necessary for the effi. brought originally by Thomas and James There is certainly no express provi.

filed in the District Court of the United ciency of the bankrupt act that the ad . Gaff against plaintiff' in error in the Dis- sion to that effect. It is maintained by

States, initiating the proceedings in ministration of an insolvente estate trict Court of Arrapahoe county ,Colo- counsel that, because the assignee is

which the plaintiff was appointed their shall be entrusted to the direction of the rado, in which the plaintiffs below had vested by the assignment under the stat

assignee in bankruptcy. As such officer, district court, and not left under the con- a recovery, and that judgment was af- ute with the legal title, there remains

be claims a right to the possession of trol of the appointee of the insolvent. firmed on appeal by the Supreme Court nothing from that time for the decree of

the property in thehands of the defend. It is unnecessary, however, to express ofthatterritory. foreclosure to operate on , and it cannot

ants under the assignment to them . any decided opinion upon this head, for The title to certain lots in Denvercity thereafter have the effect of transferring

The validity of this claim depends, as a the decision of the question is not re- is the subject of controversy, and there the title which is in a party not before

matter of course, upon the legality of quired for the disposition of the case . seems to be no difficulty in considering the court. But if thisbe true in this

the assignment. Independently of the In the argument of the plaintiff's coun- George W. McClure as the source of title, case it must be equally true in other

bankrupt act, there could be no serious sel tbe position is taken thatthe bank . common to plaintiffs and defendant. suits in which the title is transferred

question raised as to its legality . The rupt act suspends the operation of the McClure had made a mortgage on the pendente lite.

power which every one possesses over act of Ohio regulating the mode of ad- lots to defendants in error to secure pay We have already said , and no author

his own property would justify any such / ministering assignments for the benefit I ment of the sum of $ 18,000 . ity is necessary to sustain the proposi

as
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in error ,

tion , that a sale and conveyance by the such actions. If it has for certain classes independent ofeach other . The first is winds upon it, before the fire occurred

mortgagor pending the suit, would not ofactions conferred a jurisdiction for the complete in itself, because, if the mak- which consumed it, and hence the insur

prevent the court from proceeding with benefitof the assignee in the circuit and ers were insolvent, it would be idle to ance by thecompanyhadceasedand

the case without the purchaser, nor af. district courts ofthe United States, it is bring a suit against them. But there are determined under the exemptions of the

fect the title of him who bought under concurrent with and doesnot divest that other things besides insolvency which contract. The question is argued as one
the decree. So in a suit against theven. of the State courts.

might render a suit unavailing, as, for of law , rather than of fact, for the reason

dor of real estate for specific perform These propositions are supported by instance , want of consideration in the there is but little controversy as to what

ance, his conveyance of the legal title the following cases decided in this court: note , or , as in this case , an adjudication did occur ; but the effect of the fact, it is

after suit was broughtwould not suspend Smitu v . Mason, 14 Wall., 419 ; Marshall in bankruptcy.
insisted , is a matter of law .

the proceeding or defeat the title under v . Knox, 16 Wall., 501 ; Mays v . Fritton , The second averment was not limited But it would seemto us to be purely a

the decree of the court. Theobvious 20 Wall.,414 ; Doe v. Childress, 21 Wall . , to any particular cause, but was general question of fact. Whetherthe building

reason for this is , that if, when the ju- 642. See, also, Bishop v. Johnson , in its character,and left the pleader free had fallen or. was standing, is a fact

risdiction of the court has once attached, Woolworth, 324 .
to show on the trial any reason why a easily determined , and about which

it could be ousted by the transfer of the They dispose of this case, thejudgment suit would be unavailing. there ought to be no controversy. In

defendant's interest, there would be no in which is affirmed , It is true the pleading was objection deed, there is scarcely any conflict in the

end to the litigation, and justice would able because it did not contain specifica- evidence as to the condition of the build

bedefeated by the number of these UNITED STATES SUPREME COURT. tionsenough toenable the party to de- ing at the timethe fire occurred .All

transfers. Another reason is , that when fend himself, (Crouch v. Hall, 15 Illinois, the witnesses substantially agree in the

such a suit is ended by a final decree No. 73. – OCTOBER TERM, 1875. 264 ,) and if this objection bad been tak- description they give of the property .

transferring the title, that title relates John S. WilIS, JAMES G. Wills, WASHINGTON M. en by demurrer itwould have prevailed . It was a church building, and stood

back to the date of the instrument on Wills, and RICHARD GREGG, plaintiffs But the question here is not whether a upon posts or blocks. Not long before

which the suit is based or to the com demurrer was sustainable, but whether the fire, by the violence of the storm , it

mencement of the suit, and the court HORACE B. CLAFLIN, EDWARD E. Eames, and ED- the pleading was good after verdict. had been blown partly off the posts up

will not permit its judgment or decree to WARD W. BANCROFT.
At common law, after verdict, if the on which it rested, by which it was

be rendered nugatory by intermediate In error to the Circuit Court of the United States for issue joined be such as necessarily to greatly damaged , and so far rendered

conveyances.
the Northern District of Illinois.

require on the trial proof of the facts unfit for occupancy, that most, if not all,

Wesee no reason why the same prin- PROMISSORY NOTE- LIABILITY OFASSIGN defectively or imperfectly stated or omit- the movable furniture was taken out. Af

ciple should not apply to the transfer OR-WHEN SUIT NEED NOT BE BROUGHT ted ,andwithout which it is not to be ter the storm it leaned toward the street,

made by a bankruptcy proceeding. The
AGAINSTMAKER - PLEADING - BANKRUPT

presumed that the judge would direct was out of plumb, one end being higher

bankrupt act expressly provides that
CY OF MAKER.

the jury to give, or the jury would have than theother,but the building remained

the assignee may prosecute or defend all Mr. Justice Davis delivered the opin- given, the verdict,such defect, imperfec- united. It had not fallen, although great

suits inwhich the bankrupt was a party ion ofthecourt. tion or omission is cured by the verdict.” | ly damaged ; thatwas all. The exemption

at the time he was adjudged a bankrupt. Horace B. Claflin & Co. , assignees of (1 Chitty's Pleadings, 10th American clause of the policy was not that if the

If there was any reason for interposing, certain promissory notes, sued Wills, edition, p. 673, and casescited in note.) building shouldbe damaged by causes

the aesignee could have had himself sub- Gregg & Co., assignors of said notes, on And this rule is adopted in Illinois. other than fire, but " if a building shall

stituted for the bankrupt, or made a de- their contract ofassignment, which was In Greathouse v. Robinson (3 Scammon, fall” the policy should cease to be bind,

fendant on petition . If he chose to let made in the State of Illinois, andthe in- p . 8 ), it was held that the defendant, to ing. These words are to be understood

the suit proceed withoui sucb defense, quiry is whether a case of liability was avail himself of a defective averment in their ordinary meaning. It may be

he stands as any other person would on made out on the trial, underthepeculiar in a declaration,must demur to it . “ If conceded , which is no doubt the fact, it

whom the title had fallen since the suit provisions of the statute of Illinois on he elects to plead to the declaration and was not the intention of the parties the

was commenced . the subject. This statnte makes prom. go to trial, he has no right to insist upon company would insure thematerials, but

It is a mistake to suppose that the issory notes assignable by indorsement the exclusion ofevidence because some the building itself. When that should

bankrupt law avoids of its own force all in writing, so as to vest the legal inter- necessary averment is omitted or defect- cease to exist, by any cause, except as

judicial proceedings in the State or other est in the assignee ; but the liability of lively set forth .” There was, therefore, the result of fire, the insurance upon it

courts the instant one of the parties is the assignor is not absolute, but condi. no valid reason why the record of the and the contents was to terminate at

adjudged a bankrupt. There is nothing tiopal. He agrees to pay the note if the adjudication of bankruptcy should have once. This was the contract, and it was

in the act which sanctions such a prop. assignee, by the exercise of due dili- been excluded . It was not only compe- one the parties were competent to make,

osition .
gence , prosecutes the maker to inso !: tent evidence in support of ihe issue and when understandingly assented to

The court, in the case before us, had vency ; but if the institution of a suit that a suit against the makers would by the assured , there is no reason why

acquired jurisdiction of the parties and against the maker would be unavailing, have been unavailing, but conclusive he should not be bound by it.

of the subject-matter of the suit. It was or if the maker, when the note falls due, evidence on the point, for the bankrupt But all the evidence in this case shows

competent to administer full justice, and is out of the jurisdiction of the court, act prevents the institution and prosecu. the building insured existed until it was

was proceeding, according to the law and therefore beyond the reach of legal tion of suits against parties in bankrupt- destroyed by fire, but in a damaged con.

which governed such a suit, to do so. It process, the assignor is equally as liable cy. dition . So long as the building remained

could not take judicial notice of the pro as if due diligence by suit had been used . The first note was due January 18 , standing, there could be no exemption

ceedings in bankruptcy in another court, (Gross' Compilation, 1879, 462. ) 1870, two days before the petition in from liability under this clause of the

however seriously they might have af. There was no attempt to coerce pay. bankruptcy was filed, and the first term policy , no matter how much depreciation

fected the rights of parties to the suit ment of themakers by suit, and this ac of court held at Chicago after the note there may have been by the action of

already pending. tion proceeds on the theory that the as. became due, was on the first Monday of the wind, orany other causes. It may

It was the duty of that courtto proceed signees were excused, under the circum- the following month. At this time, the be, the condition of the building after

to a decree asbetween the parties before stances, from instituting it. The declar adjudication in bankruptcy was in force, the storm rendered therisk more hazard

it,untilby some proper pleadings in the ationavers insolvency, non -residence, and a suit against the bankrupts for- ous ; if so, it was, perhaps,the privilege

case, it was informed of the changed re . and that a suit would have been unavail bidden . of the company to cancel the policy.

lations of any of those parties to the sub . ing. On the trial, the Circuit court, There was parol testimony ( received Opportunity was afforded the company

ject matter of the suit . Having such ju . against the objection of the defendants, without objection ) to show that the to rescind the insurance contract, on ac

risdiction and performing its duty as the admitted evidence that a petition in debts of the petitioners were settled and count of the changed condition of the

case stood in that court, weare at a loss bankruptcy was filed January 20, 1870 , the proceedings in bankruptcy dismissed , property, had it chose to do so.

to see how its decree can be treated as in the United States District Court of but there was nothing to fix the time Previous to the fire, the company's

void. It is almost certain that if at any Missouri, at Milwaukee, against Kimball when the order ofdismissal was made. agent had visited , and , to some extent,

stage of the proceeding, before sale or & Butterfield, the makers of the notes The burden of doing this rested on the inspected the building. He knew its

final confirmation, the assignee had in- suedon, and a judgment of adjudication , defendants, andsothe jury were told. condition, but did not inform the parties

tervened , he would have been heard to January 29, 1870. Theadmission of this As thisview of the case is decisive of interested that the companywould insist

assert any right he had ,or set up any de evidence is assigned for error, on the it, it is unnecessary to notice the other upon cancelling the policy, but chose to

fense to the suit. The mere filing in the ground that there was no allegation in assignme:: ts of error.
allow the risk to stand. Had defendant

court of a certificate of his appointment as either count of the declaration which The judgment is affirmed . cancelled the policy , it might have been

assignee, with no plea or motion to be justified it orthecharge of the court that the owners could have effected other in.

made a party or to take part in the case, the adjudication in bankruptcy excused
At all events , defendant did

deserved no attention, and received the assignees from instituting suit against ionfrom the law firmof Bonney,FaY & contract,although in possession ofallthe

We have received the following opin- surance:
not undertake to rescind the insurance

none. In the absence ofany appearance themakers.

by the assignee , the validity of the de There are two averments in the second Griggs of this city : facts, and, after the loss occurs, it is too

cree can only be impeached on the prin- count ofthe declaration, as follows: late to insist the changed condition of

ciple that the adjudication of bankruptcy 1st. And the plaintiffs aver that at
SUPREME COURT OF ILLINOIS.

the building rendered the risk more

divested the other court of all jurisdic- the time when each of said promissory OPINION FILED Jan. 21 , 1876. hazardous.

tion whatever in the foreclosure suit . notes became, by its terms, due and pay: The case of Nave v. Home Mutual Ins.
THE FIREMAN'S FUND INSURANCE Co. ¥. THE

The opinion seems to have been quite able ,the said Simeon Pickard, and the said Co. , 37 Mo., 431 , to which our attention

prevalent in many quarters at one time, Kimball , and the said Butterfield, were has been directed, is not analogous with

that the moment a man is declared bank each and all insolvent and unable to pay

Appeal from Cook .

the case at bar. In that case , the insured

rupt, the district court which has so ad- the amountof the notes by them respect. INSURANCE -WHEN A BUILDING WILL BE building was used as a store room and

judged draws to itself by that act, not ively subscribed as aforesaid ,or any part
CONSIDERED AS FALLEN.

warehouse, and by reason of overloading

only all control of the bankrupt's prop- thereof, and hitherto from thence have The clause in an insurance policy that " if a the floors with merchandise, it fell and

erty and credits, but that no one can lit. continued insolvent and unable to pay building shall fall,except as the result of fire,all became a mass of rubbish , and the fire

igate withthe assignee contested rights the amountofthenotes by them respect. insurance and this compangerskalanimmediately whichoccasionedtheloss aroseamong

in any other court, except in so far as the ively subscribed as aforesaid , or any por when a building falls from its blocks and is not the materials. No such condition of the

circuit courts have concurrent jurisdiction thereof." reduced to a mass of rubbish,butstill retains its building is shown by the proof in this

tion ; and that other courts can proceed 2d. “ And the said plaintiffs aver that the
form and may be repaired , that it will not be re

no further in suits of which they had at institution of a suit against the said Si- gardedas having fallen .2. HOW A RELIGIOUS SOCIETY MAY SUE. - That Workmen, skilled in that department

that time full cognizance. And it was a meon Pickard , or against the said Kim

prevalent practice to bring any person ball or the said Butterfield , at the time

since the decision in the Ada Street Meth- of labor, thought the building could have
odist Church undera more recent statute, a relig- been repairedand placed back in its

who contested with the assignee any the notes so by them as aforesaid re 3. PRESUMPTION.---That there were two statutes original position. When repaired , it

matter growing out of disputed rights of spectively subscribed , becam due and in force under which a religious corporation could would still be the same structure. Had

property orof contracts, into thebank- payable, or at any time since, or now , eduld rightfulysuein the name adopted until it become a mass of rubbish ," as the

rupt courtby the service of a rule to show would have been and would be wholly that factis putin issue by a proper plea.-{ED.LE- building in the case cited , or had it

cause, and to dispose of their rights in a unavailing."
GAL NEWS.) " fallen , " in the sense that word is em

summary way. This court hassteadily It is contended that these two aver Scott, C. J.-The defense in this case ployed in the exemption clause of the

set its face against this view. ments must be treated as one, and that is based principally upon that clause of policy, no doubt the insurance would

The debtor of a bankrupt, or the man they mean that the suit would be una. the policy, upon which the action is have terminated immediately under the

who contests the right to real or person. vailing, by reason of the insolvency of bronght, that declares “ if a building contract. The case of Boyd v. Dubois,

al property with him , loses none of those the makers. shallfall, except as the result of fire, all 3 Campbell, 133, cited by counsel, illus

rights by the bankruptcy of his adver : If this were so , it would by no means insurance by this company shall imme- trates no phase of the case in hand. A

sary . follow that the record from Wisconsin diately cease and determine.” The posi. motion was made in arrest of judgment,

The samecourts remain open to him was inadmissible to sustain that issue; tion assumed is, the building insured on the ground plaintiff was a religious

in such contests, and the statute has not but be this as it may , as we construe had " fallen ," in the sense that term is society , incorporated under the laws of

divested those courts of jurisdiction in these averments , they are distinct and used in the policy, by the action of the this state in 1871 ,andtherefore incapable

CONGREGATION OF RODEPH SHOLEM.

case.

444



CHICAGO LEGAL 179News.

of suing, except in the names of the On the7th day of March , 1842, Bailey naked legal title - nothing more. But and above the amount necessary to pay

trustees. The case of Ada Street Metho was adjudged a bankrupt by decree of did they hold such title, after their duties the debt the trust deed was given to se

dist Church v. Garnsey, 66 Ills . , is cited the District Court of the United States ceased ? cure, and the costs and expenses of the

in support of the position.
for the southern district of New York , It is said in Perry on Trusts, 2 351 : sale.

But since that decision was rendered , and , on the 23d day of July, of the same “ Where the cestui quie trust becomes ab . This the trustee declined to do, but

it wou'd seem under a more recentstat year, Reynolds was also adjudged a solutely entitled to the whole beneficial paid the debt to Shutz, and theexpenses

ute, a religious corporation may sue in bankrupt by decree of the same court, interest in the trust estate, and the active of the sale . The surplus amounted to

its ownname. R. 8., 1874 ,p. 292, secs. 35 and one Waddellwas appointed assignee duties of the trustee have ceased, the $543.60, a part of which the trustee paid,

and 41. Notwithstanding this society ofeachofthem . There is no evidence statute of uses generallyexecutethe le. under directionsofSolt,to oneof his

may have been organized in 1871,it does showing thespecific indebtednesswhich gal title ofthe trustee to the cestui que creditors, andthe remainder tohim .

notappear but it may have become incor- was to be paid by Browerand Wynkoop trust, and he obtains the legal as well as Wingart thereupon filed a bill against

porated under the recent statute, and as assignees under the voluntary assign the beneficial estate." And again,atthe Hart, the trustee,and Solt, to compel

thereforecapable of suing inthecorpor- ment; but the schedules of the indebted- conclusion of 8 521 , the author says: “ It the payment of the entire surplus to

ate name adopted . There were two ness of each of the parties, filed in the is further to be remarked, that there can him . On a hearing in the court below ,

statutes in force under which a religious District Court of the United States for be but few of these dry trusts, for where the relief was granted, and Hart was de

corporation could exist, and it will be the southern district of New York, there wasno control and no duty to be creed to pay itto Wingart, and that

presumedthecorporation could right- should have shown, and we must pre performed by the trustee, it becomes a Solt pay the costs ; and from that decreo

fully sue in the name adopted ,until that sume did show ,all their outstanding in- simple use,which the statute of uses ex. they appeal to this court, and ask a re

fact is put in issue, by a proper plea for debtedness at that time. By them it ecutes in the cestui que trust, and he thus versal.

that purpose. The fact objected to, not appears that all of their indebtedness unites both the legal and beneficial estate The question presented by this record

appearing on the record, it can not be was dueandpayable as early as Febru- in himself.” is novel in its character. Appellee had

reached by a motion in arrest of judg. ary the 3d , 1840, and by decree of that In Witbaum v. Brower, 63 I11 . , 344, it constructive, if not actual , notice of the

ment. The point is made ; the damages court, rendered in 1842, Baileyand Rey was held that, under the operation of existence ofthe prior incumbrance of

found are excessive. That was aquestion nolds were each discharged from any section 3, chapter 24, Revised Statutes the trust deed when he recovered his

for the jury. It will be observed, the farther liability on account of their prior of 1845, a conveyance in trust, or to the judgmentand purchased thetrust proper.

evidence as to the value of the insured indebtedness . use of any, person, which requires no ty at thesheriff'ssale. He then occupied

property , immediately preceding the Brower and Wynkoop exercised no duties, which prescribes the execution the position of a junior incumbrancer

fire, was quite conflicting. We are not, control or supervision over the land, of no trust, but leaves the trustee only a with notice. Hence heacquired bis lien,

however, prepared to sayit is not suffi- either by themselves or agent, later passive title, carries to the cestui, que trust entirely subject to the trust deed. His

cient to sustain the verdict. The policy than December, 1843. They permitted lawful seizin , estate and possession ; that sale was liable to be defeated by a sale

covered the contents, as well as the it to be sold for taxes, effected no re- in such case, there is not a mere equitable of the land under the trust deed. He

building itself. It contained the taber demption therefrom , and paid no taxes title, but an actual seizin andpossession ; could, no doubt, have redeemed from
nacle, chancel and pulpit, and all were on the land after that time. not only a right of entry , but an actual the incumbrance of the trust deed , and

in as good condition as when new. We can see no difference in principle estate, and the same principle ,we think , could have thus virtually tacked the

A good deal of ornamental work had between the title conveyed to them and is equally applicable where, although a lien of the trust deed to the lien he had

been doneon them at considerable costs that conveyed to a trustee for the pay. trust was declared by the deed, it has acquired on the land subject to the trust,

Upon the whole record , we thinkjustice ment of a single specific debt, in the subsequentlybeensatisfied, This is fully and could have thus compelledany one

has been done,andthe judgment must event of its non-payment within a pre- sustained by Welch v. Allen, 21 Wend ., redeeming from his sale under the exe

be affirmed . scribed period. In either case the only 147 ; Nicholl v. Walworth , 4 Denio , 386 ; cution to pay bim both incumbrances,

Judgment affirmed . duty in the trustee is to sell the proper. Ross v .McJunkin, 14 Sargeant & Rawle, and thus have either obtained the land

Bonney, FAY & GRIGGS, for appellants. ty and apply the proceeds to the pay- 369 ; Drysdale’s Appeal, 14 Penn . St., or the payment of his judgment, with

STORY & King, for appellee. ment of the indebtedness, in conformity 531 ; Brown v. Doe, 7 Howard (Miss.), the interest, necessary to authorize a re

with the terms of the power. If the 181, as well as by the language we have demption.

Our thanks are due G. D. A. Parks, of indebtednes is paid or legally extinguish quoted , supra, from Perry on Trusts. All that appellee acquired by his pur

ed before a sale, the power to sell is If this view be correct, Brower and chase was a lien , which , if no redemp.

the Joliet bar , for the following opinion : 1 presumably revoked, and if the trustee Wynkoop,atthe timethey conveyed to tion should be made, or if not cut off by

SUPREME COURT OF ILLINOIS.
thereafter continues to hold the title , he the plaintiff , having neither the actual a prior lien, would ripen into a convey

has no duties to perform , and having no possession of nor the legal title to the ance of the title held by the judgment

OPINION FILED FEB. 4 , 1876. beneficial interest in the property, he land , conveyed nothing by their deed to debtor. But in this case it never did

SETH W. HARDIN ». U. S. OSBORNE. necessarily holds as a dry trustee. the plaintiff of which he can avail in the ripen into a title, but his purchase and

Appeal from Will. In Pollock et al . v. Maison et al . , 41 present suit . his lien were cut off and wiped out by

Ill . , 516, it was held that a mortgagee
TRUST - EXECUTION OF -WHEN LEGAL TITLE

The judgment is affirmed . the sale under the trust deed. When

can not maintain ejectment against the BREESE and SHELDON, JJ . , dissent.
REVERTS TO GRANTOR.

that sale was made, all his claim to the

an assignment"ino 1838 to 1,and w .in trust for mortgage is barred by thestatute of lim- inthe Supreme Court, wereGoudy& did his purchase, under the circumstan

1. B. and R.,insolvent merchants of N.Y. , made mortgagor, after the debt secured by the G. D. A. Parks for appellee,with whom land, or a lien on it, was gone. Then

creditors ; the creditors not being made parties itation . CHANDLER . ces of the case, become a lien on the sur
thereto . Amongst the assigned assetts was a

And in Gibson et al . v. Rees et al., 50
judgment against one Egan , under which, in De E. G. HOLBROOK for appellant. plus on the trustee's sale , had it been

cember, 1840, a sheriff's deed of a large body of Ill . , 383, it was held , where the creditors made within twelve months from the

lands in Will county, 2480 acres, including the for wbose benefit an assignment is made

premises in controversy, was issued to B.and delay asserting any claim to the trust

Through the courtesy of W. Scott day he purchased ? We presume no ;

and would seriously contend that ap
but not acknowledged till September, 1842,and fund forsuchlength oftime, that the Agney, of the Freeport bar, we have re

not recorded till 1814,they conveyed these lands Cebts designed to be secured are barred ceived the following important opinion : thesurplus, for the reason that he had

pellee then had any right to demand

otherwise in ordinary form , recitinggenerallythe bythestatute of limitation itis the duty
SUPREME COURT OF ILLINO18. but an inchoate right to the land that

fact ofthe prior conveyance which was otherwise ofthe trustee aftersuch lapse of time to

in ordinary form reciting generally the fact of refuse to pay the debts, and a couri of
OPINION FILED FEB. 4, 1876.

was cut off and defeated by the trustee's

sale. By his purchase he acquired no

JACOB SOLT et at. v. JACOB WINGART.
to the grantees in their capacity as assignees.equity will refuse to enforce the trust. right to the possession of the land, or

Held , semble, that such deed was virtually an an: In discussing the question, in the opin Appeal from Stephenson . the rents, issues, or profits arising there

cillary or supplemental assignment,andthe title ion of the court, the deed was assimilat. SALE UNDER TRUST DEED - RIGHTS OF PUR- from . Had Solt, after appellee purchas
derived under it substantially ofthe samenature ed to a mortgage, and it was said : CHASER AT SHERIFF'S SALE IN THE SUR.ed, planted and cultivated crops that

as if the lands had been specifically embraced in

the original deed of assignment. “ When the debt, the principal thing, is matured after the expiration oftwelve
2. Reafirming thedoctrineofReece v.Gibson gone, the incident, the mortgage, is gone.
et al., 50 Ills., 404 , Harris v. Mills 28 Ills., 44; Andthen a foreclosure cannot bebad in there wasasaleundera trust deed andajudg : months, does any one suppose that he

1. SALE UNDER TRUST DEED - SURPlus. - Where and before the termination of fifteen

ments in trust for creditors although conveying any of the various modes given by the such deed soon after it was recorded, and a sale could , by virtueof his certificate of pur

an estate in fee in the ordinary terms, are yet law. Thusit is seen , that although the wasmade under such deed which brought chase, have sued the defendant in exe

sui generis in their nature, as made merely to
statute of limitation doesnotrunto bar enough telapak off the trustdeed and the judg: cution for removing them, and appro

secure debts ; and , as in case of a mortgage or

deed of trust to secure a single creditor,instead of the entry where the relation of mortga- cate of sale under such judgment, which had priating them to his own use? The de

thewhole body ofcreditors, if the debtitselfis gor and mortgageeexist, still it does not only run fourteen months, was not entitled tothe fendant in execution is entitled to the
extinguished by the statute of limitations, the

trust itself expires, and the legal title vestedin
run to bar the debt ; and if it does in surplusmoney under such trust deed sale.

the trustee is executed in the beneficiary entitled such case, why not when property is - î hathad the fifteen months expired and appel: the purchaser is at least entitled to a

2. PURCHASER'S RIGHTS AFTER FIFTEEN MONTHS. possession of the land thus solduntil

Sino analogyto the rule under our statuteof conveyed to a trustee for the benefit of bee bad obtained a deed from thesheriff,he would deed . Nor doesthe failure ofthe debt

his creditors ?
have been entitled to the surplus,but his rights or to redeem confer any title or greater

ukes, as expounded in Witham v. Brooner, 63 Ills .,

344 : Held , where an originally active trust be In principle there would seem to be no one month of the expirationof fifteen months. | legal or equitable rights upon the pur
comes passive, or nominal , by the full execution, difference. In each case the debtor trans. ( ED. LEGAL NEWS. chaser. The debtor has lost a right, but
or expiration of all its functions, the legal title
conveyed to the trustee for the purposes ofthe fers or conveys property as a security for WALKER, J. it is only cut off, but not transferred to

trust reverts to thegrantor,without thenecessity the payment ofdebt. In either case ibey On the 10th day of January, 1871, Ja- any one. In contemplation of law , he
of a formalre -conveyance or judicial decree. are but a security and nothing more. cob Solt executed a deed of trust to John is still the owner of the title , but it is

SCHOZFIELD , J. — This was ejectment for They do not belong to the class of trusts Hart, on seventy acres of land, to secure but a naked title, without power to sell

certain lands in Will county. The judg- to which thelaw of trusts usually applies, the payment of a note of $ 350 he owed it, so as to cut offor in anywise prevent

ment below was in favor of the defend- but partake in some respects of their na to one Cyrus A.Shutz, due in two years the purcbaser from obtaining the title

ant, and the pleintiff brings the case to ture and incidents,but not in all of them . from that date. About two months through the conveyance from the sher

this court by appeal . Such assignments do not create a pure thereafter, Jacob Wingart recovered a iff if his purchase should not be destroy

Wedeem it necessary to examine but trust, but only a quasi trust, being intend : judgment against Solt for about $207.17 , ed by sale under a prior incumbrance, or

one of the many points which have been ed to secure debt, and are not designed including costs.In October of that year , by a redemption by a judgmentcreditor.

discussed , as , in our opinion , the deci- to endure for long periods of time like he caused an execution to be issued on Had the fifteen months expired, and

sion of that must be against the plain- most trusts that are created. Hence no the judgment, and had the sheriff to levy appellee had obtained a deed from the

tiff and conclusive against his right to reason is perceived why the statute it on the land conveyed in trust to Hart, sheriff conveying Solt's equity of re

recover; and it will therefore be imma- should be suspended merely to keep a and , after advertising it, offered it for demption to him , then there would have

terial whether other questions were im- debt alive, intended to be paid out of the sale , and Wingart became the purchaser been no doubt of his right to the sur

properly ruled against him upon the trust fund, any more than a mortgage at $ 234.12, the amount of his judgment plus ; but his rights had not advanced to

trial ornot.
debt or other debt secured by a pledge." and costs, and received a certificate of that point, as it lacked about one month

The plaintiff derived title by convey Applying the principle here, and waiv- purchase therefor. The note to Shutz of the expiration of the fifteen months.

ance from Brower and Wynkoop, made ing the consideration of what effect the fell due on the 10th of January , 1873,and And the question then occurs, whether

on the 13th day of August, 1860. The discharge of Bailey and Reynolds, by the after advertising the time and place of he, intermediate the expiration of twelve

only title they had to convey was de District Courtofthe United States for sale, Hart , the trustee, offered it , on the and fifteen months, may claim, by vir

rived by deed from BaileyandRey- the Southern District of New York , may 9th of April, 1873, and one Thomas K. tue of his purchase , all orany portion of

nolds, dated May 1st, 1841 , and acknowl. have bad upon the debt, for the payment Best became the purchaser at $1,000 ; this surplus. All the rights he acquires

edged by them at a subsequent date. In of which the assignment to Brower and and , having paid the money , received a are statutory. He could only sef: the

this deed it is recited that the object of Wynkoop was made, it is plain that all deed from the trustee. As soon as the equity of redemption, or even the land

the conveyance was to consummate a powers vested in Brower and Wynkoop land was struck off at the sale, and be- itself, sy virtue of the statute . He only

voluntary assignmentmade by Bailey with regard to the land terminated, by fore the money was paid to the trustee, acquired,therefore,legal rights governed

and Reynolds to Brower andWynkoop, the bar of the debt by limitation, as early Wingart's attorney showed to the trus- entirely by the statute. Then does any

as assignees, for the benefit of their as in February, 1856. If they held title tee the certificate of purchase, and de provision of the statute confer upon him

creditors, on the 5th day of April , 1838. I to the land after that time, it wasbut the manded for Wingart'the surplus over this right, either in terms or by fair and

PLUS.
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reasonable intendment ? We have been except so far as the opinion holds the remittitur to be entered in theSupreme the statute, on the familiar principle

referred to none ; nor a: e we aware that decree should have been joint against Court ; but in such case the costs will be that , formost purposes, a term of court

any such exists . The statute confers a Solt and the trustee. taxed to the appellee.
is considered as but one day .

contingent right, that may or may not W. Scott AGNEY and W. D. MEACHAM 2. The terms used on the Board of 3. The statute ( R. S. 1874, % 191,) pro

become a vested right to the title to the for appellants.
Trade " seller, July," and the like, are vides that no error or informality in

land sold. But it is a mere contingency . MESSRS. Bailey & Neff for appellee. to be considered, in the cus'om of ex- proceedings of any officers connected

It is not such a right as may be subjec change as time contracts only , leaving with the assessment, levying or collect

ted to execution or sale , even by a court SUPREME COURT OF ILLINOIS . the seller no option but the time at ing of the taxes not affecting the sub

of chancery. It may by the force of the which delivery shall be made. But stantial justice of the tax itself, shall vi.

statutebeassigned ; but until the expi. ABSTRACTS OF OPINIONS FILED AT OTTAWA " puts,” and “ calls," on the contrary , tiate, or in any manner affectthe tax or

ration of fifteen months from the sale,
IN 1876. are held gambling contracts, because the assessment thereof, and any omis

withoutredemption, or being otherwise 415. – Elisha Buck v.The People. - Appeal theyleave thebuyer or seller,as the case sioncan,byleave of court, be supplied
defeated , it is but in the nature ofa bid from County Court of Kankakee. may be, the option of delivering or not, during theterm.

for the land. The sheriff's certificate
Opinion by WALKER, J.

or calling for delivery or not, and are 4. A collector needs only produce his

shows that he has bid the amount, and void on grounds of public policy. warrant as a complete justification of his

that his bid will be approved and adopt. TECHNICAL OBJECTIONS AGAINST TAXES - DE acts . The burden of proof is on the own

ed by the law , if no one else shall bid SCRIPTION OF LANDS - OBJECTIONS AVAIL- 2 P. D.-S. VanDusen v: The People.- er to show the injustice, if any,of the tax.

more, before the expiration of the time
Error to Carroll.–Opinion by WAL- Nor does the fact : hat the collector has

limited by the statute. The only right been compelled to return his warrant un

be acquires is this , until he shall be en STATEMENT. — Appeal from judgment EXTRA - JUDICIAL QATAS NO GROUND FOR IN- satisfied, in any wise affect the presump

titled to a deed. Hence, he acquired no for current and past taxes. The objec tion of correctness in the proceedings.

right to the surplus, after satisfying the tions were : ( 1) The notice and appli. 5. Nor need the people produce the

trust debt. He could not,unless he had cation , as published, failed to confer ju .
STATEMENT. - Indictment for perjury in proceedings of the county board show .

acquiredthe equity of redemption ; and risdiction on the court, eitherofthe sub making an affidavit before a tax assessor. ingthelevy, since the burden of proof is
this he never had. ject matter or of the persons against It did not appear whether the oath was on the person resisting the judgment

But if it could be said , that equity whose lands the taxes were assessed administered in the township, wherein against the land.

would intervene, still it could only be un (2 ) Thevariouslocal taxes were not le- the assessor was elected. Held, 6. It is the duty of the clerk to extend

the grounds that there was a fund grow gaily assessed. ( 3 ) Insufficient descrip
That an oath administered outside the taxes under the statute without a man

ing out of the sale of trust property, ilon of the lands. (4 ) The equalization, township of theassessor would be extra- date from the county board .

which had belonged to the judgment by the board ofsupervisors , raised the judicial, as the statute gives him no offi 7. In taxes to pay the interest on rail.

debtor. If thatview could betakenof aggregate valuation of the property in cial power outside ofhisterritorial lim : road bonds, it is not needful that the

the case, then equity would say, that all the county. (5) The countytaxes were its;and, however false such oath might bondswere actually issued, but a vote

debtsheowed wereequally justandmer: in excess ofthe per cent.allowed bylaw. be,it would not support acharge of per- before the Constitution of 1870,authoriz.

itorious, and shall be paid from thefund ( 6). The localtaxes were not levied with: jury. The place of administering the ing the issue,so that a mandamus would

if sufficient for the purpose, but if not, in the time prescribed by the statute.
oath must be shown to be within the ter lie to compel the executing of the bonds,

then pro rata. Having acquired no ad- | Held, 1. That allthese aretechnicalobjec- ritorial limits of the official authority of may establish the debt as binding on the

vantage by his sale, not having the re- tionsmerely,and so devoid ofmerit.For the officer.
county.

maining interest or title of Solt, by his it is not claimed that the property was
[ But the court held it doubtful on the 8. And if bonds are actually issued, it

judgment, or the sale under it, the law not liable to taxation , nor that it was un . evidence whether the oath was actually must clearly be shown tohave been with

will give him no advantage over others, fairly or unjustly assessed , nor that a false . ] out authority, before a tax levied to pay

whether contract or judgment creditors greater rate was imposed than on other John L. McCormick v. William L. Huse the interest can be defeated ; even if that
The mere fact that he had reduced his citizens, nor that the sum levied was not

claim , being reduced to a judgment , doe indispensable to the operations of the

-Appeal from County Court of La defense could be interposed against a

Salle.-Opinion by BREESE, J.
judgment for delinquent taxes.

not render it more just or more equitable, county and township governments. Citi 9. Objections not raised in the court

than any other honest debt owing by the zens who enjoy the benefits of govern
CONSTRUCTION OF GOVERNMENT PATENT. below will not be considered in an ap

judgment debtor. The judgment, by be ment and improvements, must expect to

coming a lien , is , of course , preferred to share the corresponding burdens, and ment suit. The opinion largely turns on

Statement. - Conflict of title in eject. pelate court.

debts not being a lien . His judgment cannot readily be heard on mere techni . the state of the evidence. Held , Eli Tuttle et al . v . Wm. Robinson , -Ap
was more a lien on the surplus money in cal objections. Yet all persons have a

the hands of the trustee than was an ac- right to a fair and strict application ofthe United States, which describes the land REPLEVIN-DEMAND-WHEN NECESSARY —
That in construing a patent from the

peal from Peoria .-Opinion by Craig ,J.

count or a note owing by the judgment law to tax assessments.

debtor. The statute has not made it so ,
granted by the numbers of the township,

2. In describing lands, common abbre, section, and range, the court will look to SESSION - SUBSEQUENT CREDITORS.
nor has natural equity or the principles viations may properly be used. And

the plat and field notes of the govern
of justice. If it be said that his judg- even misdescriptions do not vitiate un

ment survey returned to the surveyor.
STATEMENT.–Suit in replevin for the

ment was a lien on the land sold , which less they renderitimpossible to locate general,in order to locate the land.And recovery of property, levied on by awrit
was carried one step farther, by,sale and the lands. although quantity is the least reliable, of attachment against one Ames ; which

purchase , the obvious answer is, that the 3. One person can not use anobjection andthe last to be resortedto, as to a property at thetimeofthelevy,was inthe

lien was subject to the trustpreviously totaxes which applies only to assess- grant, in determining boundaries, yet it care ofHeraldson , oneof the appellants,

imposed uponit, and which overrode, mentsagainst his neighbor's property , may sometimes be considered as corrob- whooccupied ,as tenant,a farm belong

and wiped out and extinguished it , before and not to those against his own . Each ative evidence. ing to appellee. After the levy, the offi

he bad a right to the land or the surplus. citizen must leave others to pay, or re

Suppose another judgment creditor sist , at their option. 354.-Harriet Steele v. Susannah Thatch- safe keeping.

cer left the property with.Heraldson for

had , after the trustee's sale , redeemed
4. Where objections to tax assessments

er . — Appeal from Superior Court of
Previously, the property had been

from appellee's sale, would be, in that are filed , those objections must be signed Cook . – Opinion by Scott, J. turned over to appellee by Ames, to se
case, have obtained the entire surplus? by parties or attorneys, on the rule of PLEADING - ISSUES WHERE ADMINISTRATOR cure a debt ; Ames at that time occupy :

Obviously not : even on appellee's theo- practice requiring all pleadings, or mat

ry of his rights or on any other. If it ters in the nature of pleadings, to be so

18 PARTY - DE - TRUCTION OF LETTERS,ETC., ing the farm , which formerly belonged

PENDING SUIT -- MOTION TO VACATE THERE
to him , but had been sold to appellee,

were conceded that appellee held a lien signed . And, on technical objections,
and , on the transfer, appellee left the

of any kind, he, in the case supposed, especially technical rules of practice

could only have received his purchase must he enforced . Held, That where there is no plea put- ercised acts of ownership over it, paying
property in the hands ofAmes, but ex

money , with interest at the rate of ten per [The statute as to the substantial jus . ting in issue the right of a plaintiff to the taxes, selling portions of ' it, etc.

cent. And if this is true, and we think tice of the matter is cited here, as in the sue as administrator, and, pending the Ames absconding, the farm and the

it must be conceded, then by what pro- Chiniquy case , supra. ] suit, the records of the probate courtare property came into the possession of

cess did the lien expa: d , when the land 5. The statute allows a necessary in destroyed by fire,and amotion is made Heraldson,as tenant. Held ,

was gone, his lien cut off and extinguish

ed , so as to embrace the entire surplus? ization .

crease of valuation by the board of equal to vacate all orders made since the de
1. That where property is taken un

struction by fire, onthe ground that the lawfully, no demand needs be made be

He could only obtain a vested right to 6.The legal presumption is, that tax- plaintiff had not restored the files, bond, fore bringing a suit in replevin .

the eqnity of redemption ,by the land re es are properly assessed, and are legally and letters ofadministration , the motion 2. A tenant having charge of property

maining unsold by the trustee,andun- and justly due,and the return of the col- is properly overruled. levied on , which property, after levy, is
redeemed from his sale, and not baving lector oftaxesas delinquent rebuts the 382. - Oliver W. McKenzie v. Joseph M. left with him forsafe keeping, becomes
acquired the equity of redemption, he presumption that they have been paid.

did not acquire the right to the surplus. So with a treasurer's retnirn to the court .

Remington.- Appeal from Bureau. thus the agent of the officer,and if the

Opinion by SHELDON, J. levy is unlawful, he may be joined with

If he acquired by his purchase no right 7. And on these, judgment may prop the officer in a replevin suit.
to the rents, issues and profits before erly be entered unless the tax payer can

3. Even if a sale of personal property,
the expiration ofthe fifteen months, al interpose a legal defense . Held, That a judgment will not be re- without delivery, actually made, might

though matured after the time allowed versed by the Supreme Court, merely be impeachable by creditors, yet, where

forthe judgment debtor toredeem ,on 17 P D.- Jacob Albrecht v. ThePeople. because instructions were not marked there are no such creditors to impeach

what principle did he acquire the right
- Error to Bureau . Opinion by " given " by the court below , if the record it,the transaction is good and binding

to the surplus ? Not because the debtor's BREESE , J. shows what was done with them ,
as between the parties ; and subsequent

right to redeem had been cut off and ex .

tinguished. If that could be held to
CONSTRUCTION OF LIQUOR LAW, R. s . 1874, P. 414 --Charles Chiniquy, et al., v. The creditors have no right to impeach it.

438.
People.

transfer all of the debtor's rights to him ,

Appeal from Kankakee. 4. Whether therehas been a sufficient

then when his rights were cut off and STATEMENT.- Prosecution under R. S. Opision by WALKER, J.
transfer of possession where property is

extinguished by the trustee's sale,bythe 1874 , p . 438, i he defendant being a whole taX NOTICE AND CERTIFICATE -- COURT TERM sold, is a question for the jury.

- TECHNICAL OBJECTIONSAND THE STAT: bound, in order to hold property,to take
5. A purchaser is not

same process all of his rights were trans- sale brewer. H ld,
necessarily

ferred to the purchaser at the trustee's
1. That this being a highly penal stat UTE - COLLECTOR'S AUTHORITY - CLERK's

bale. ute, must be strictly construed with re
the actual possession himself; but he

may properly leave it on land he owns,
A careful consideration ofallthe ques. gard to the intent of the law - making

tions involved, satisfies us that appellee power: Statement.-- This was a tax case ; and behalf .
and employ others to care for it in his

failed to make a case which entitles him 2 It must be therefore construed to the court remark that “ this record pre

to recover.But even if the theory upon apply only to dram -shops," and not to sents several questions which were not P. P.& J. R. R. Co. v.Wm. C. H. Barton .

whichappellant hasproceeded could be breweries, and the like,whereliquors discussed in the case of Buck v . The Peo - Appeal from Peoria. – Opinion by

conceded to be correct, the decree was are not sold under license by small quan ple , of the present term.” (See infra .) Scott, J.

manifestly erroneous in not decreeing
tities.

Held , 1. That where a delinquent list
LIABILITY OF R. R. FOR STOCK KILLED.

that Solt, who received the surplus , or 430 -- Benjamin F. Pixley et al v. Charles is headed thus :“The prefix oftheletter

its benefit, should at least be jointly lia L. Boynton et al.- Appeal from Su . a, italic, indicates a back tax for the year Held, That, under the statute, a rail.

ble to pay the money. But we have seen perior Court of Cook . - Opinion by ;" and the letter a , accordingly, is road company is under obligation, where

the trustee was not liable, whether Solt Scott, J.
prefixed to some of the taxez assessed ; the track runs through a common

is or not, of which we express no opinion . ihis is a sufficient notice of back taxes field ,” to place cattle -guards at a public

The decree of the court below must be for the year specified. road crossing through the field, and gates
reversed and the cause remanded .

2. A certificate filed during a term , orbarsacross a privateroad crossirg
Decrre reversed .

GAMBLING CONTRACTS DEFINED.

will beheld to have been filed " on the failing in which , it is liable for stock

SUELDON , CRAIG and DICKEY,JJ . dissent, 1. Held, That the statute now allows a “ first day of the term , ” as required by killed in consequence of such neglect.

ON.

MARKING OF INSTRUCTIONS .

NOTDUTY - R. R. BONDS - OBJECTIONS

RAISED BELOW .

66

REMITTITUR IN THE SUPREME COURT - LEGIT

IMATE TRANSACTIONS ON EXCHANGE AND
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received a deed from the sheriff, he fifty years he has been rising higher and to the Republic, in whose service ,as citi

would have been entitled to the surplus higher, and came at length to be regard zen , Attorney General, Senator and Di
money obtained under the trust deed ed by allas one of the leaders and chiefs plomatist, he was wise and faithful.

of this bar

Ler bincit . sale. Judge WALKER says, the point set .
Resolved , That the Attorney- General

Beginning his practice here in early be requested to communicate these reso

tled in the opinion is a novel one. Three life, he became the worthy successor of lutions to the Court, and to move that

MYRA BBADWELL, Editor , of the judges dissent from the opinion of Harper,Martin, Pinckney and Wirt,men they be entered on record ; and,

the court.
who shed such resplendent lustre upon Resolved, That they be communicated

the old Maryland, and considering the to the family of Mr. Johnson , with the

CHICAGO : FEBRUARY 26, 1876 . PLEADING AND EVIDENCE - ACTION FOR extent and variety of his practice, his expression of the earnest condolence of

Causing Death.—The opinion of the Su. natural resources and professional attain the Bar.

preme Court of this State, by McAllis- steadiness ofnervewhen the skill ofan Edmunds,Phillips, Frelinghnysen, Cur,
ments, his thorough self-possession and

After appropriate remarks by Messrs.

Published EVERY SATURDAY by the
TER, J. , deciding several interesting ques- opponent unexpectedlybrought on the tis, Dickerson, Garfield, Tucker and

CHICAGO LEGAL NEWS COMPANY , tions of pleading in a suit brought uuder crisis of a great trial, when feeble men Foote, the meeting adjourned .

the statute giving an action for
lose first themselves and then their

wrong

fully causing the death of a human because ; thefidelity be always manifested

to the oath which wasanciently adminis WEDNESDAY, February 23 .
TERMS:-TWO DOLLARS per annum, in advanco ing. tered to all the lawyers of England , to In presenting the proceedings of the

Single Copies, TEN CENTS. present nothing false, but to make war bar in relation to the death of the late

for their clients ; the audacity of his Reverdy Johnson, Mr. Attorney.General
NOTES TO RECENT CASES.

valor when the fate of bis client was Pierrepont addressed the Court as fol

We call attention to the following opin
WILL-MARRIAGE, RESTRAINT UPON. trembling in the balance ; when he belows :

ions, reported at length in this issue : lieved his client was right and every: May it please Your Honors:

The English Court of Appeals, in Allen body else believed he was wrong. Re

BANKRUPT LAW - ASSIGNMENT FOR Ben v Jackson , 33 Law Times Rep. , N. S. 713, membering all these traits,wemust rank
When an eminent citizen of the Re.

EFIT OF CREDITORS. — The opinion of the held , reversing the decision of Hall, v. him with thegreatestlawyers andadvo public,whose eminence has been achiev

Supreme Courtof the United States, by C. , where there was a bequest to husband cates this or any other country has ever ed by anhonorablecareer in thepublic

produced.
service, in professional life . or in the less

Field, J. , holding that an assignment and wife for their lives and the life of He retained full possession of his fac. conspicuous but not less useful walks of

of an insolvent debtor of his property to the survivor, with a gift over in the ulties to the moment of his death , and, private benevolence,dies, itis fit that

trustees for the equal and common ben event of the husband surviving and potlong since,appeared to argue some
some public notice be taken of the event,

efit of allbis creditors,is not fraudulent; marrying again,thatthe gift over took importantcauses at this bar, and,al- andthat some permanent record be

and when executed six months before effect on the second marriage of the hus- heard him felt that his naturalforce was who are to comeafterus.

proceedings in bankruptcy are taken band , as it would have done if the limita- not abated . As with Milton, from his
Reverdy Johnson , who recently de .

against the debtor,is not assailable by tion in the will had applied to the second natural eyethebeauties of theearth and parted, full of years and of honors,was ,

the assignee in baukruptcy , subsequent . marriage of a woman.
the heavens were excluded ;to him , as to during a long period, one of the most

Milton, there returned not
eminent lawyers of this country, and

ly appointed ; and the assignee is not one of the very foremost counsellors of

entitled to the possession of the proper
" Day, or the sweet approach of ev'n or morn,

Or sightof vernal bloom , or summer's rose,
this High Court. He held , with distin.

ty from the trustees. We have received the head- note to
Or flocks, or herds , or human face divine ; " guished honor and ability. respectively,

BANKRUPTCY — JURISDICTION OF State the case of Gerrish v. Glines, from the upon his mind and heart, the light of Senator, and Attorney General of the

but upon his intellectual comprehension, the great offices of Minister to England,

AND Federal Courts.— The opinion of reporter, John M. Shirley . The case heaven never ceased to shine.
United States. He hasleft a fame and

the Supreme Court of the United States, will appear in the LVI . New Hampshire. Nature sets indelible marks upon the an honored memory of which his de

by MILLER, J. , holding that the proceed . The court held , where a negotiable pro- products of which she is most proud . scendants and his country may be justly

proud .

ings in a foreclosure suit
, after the ap- missory note wasmadepayable upon a he was. His compact, firm -knit frame, The Bar of the Supreme Court met to

pointment of an assignee in bankruptcy
condition , and the condition was written his heavy shoulders, his bullet head , his do honor to his name, and passed the

for the mortgagor , are not void,and cen below the note on the same piece of striking face,not remarkable for beauty, resolutions of which Í now have the

but bearing the traces of many sharp
honor to read :

suring the prevalent practice of bringing paper, thatthe note and condition were

professional and political conflicts, and
[The resolutions appear above.]

any person who contested withtheas- parts ofa single entire contract,andthat lighted up by the intelligence, charity I ack your honors to receive this trib

signee any matter growing outof disput- the fraudulent removal of the condition , and love that shone through his rugged ute to the memory ofa great lawyerand

ed rights of property into the bankrupt

by tearing the paper, was such a material features, all indicated a man genial in an eminent public man, and to order

these resolutions to be entered in the

court, by the service of a rule to show alteration as rendered the note void in nature, but resolute of purpose ; a man

cause, and to dispose of their rights in a
the hands of a bona fide holder.

easy to court,but dangerous to oppose. permanent records of this court.

We are taught to pray for deliverance Mr. Chief Justice Waite then replied

summary way .
FRAUDULENT PREFERENCE. from "sudden death ." as follows:

But the life of our distinguished bro The court gives its ready assent to the

PROMISSORY NOTE-LIABILITY OF As The United States District Court of ther had been long extended, even to sentiments so well expressed in the res

SIGNOR. — The opinion of the Supreme Maine, by Fox , J. , in Buckman, assignee, nine years beyond “ three score and olutions of the bar.Mr. Johnson was

Court of the United States, by Davis, J. , v. Goss, 13 N. B. Reg. , 337, held that if a ten, ” and without pain, without parting admitted to practice here on the firstday

deciding several interesting questions mortgage is made in part to prefer the death itself), possessing all his faculties he appeared in counsel was thatofBrown

relating to the liability of the assignor of mortgagee as to his claim ,and in part to in full vigor, rich in honors and glorious v. the State of Maryland, arguedand de

a promissory note.
secure a present loan made for the pur. with praise, he passed in an instant cided at the January term of 1827. As

INSURANCE — Fallen Building. — The pose of enabling the delitor to prefer from the known to the unknown, from sociated with him was the late Chief

earth to the hereafter of hope and faith . Justice Taney , and opposed were the

opinion of the Supreme Court of this another creditor, it is entirely void.
And if it was ordered that the scene of then Attorney Generals, Mr. Wirt and

State, by Scott, C. J. , stating when a
his mortal life must end that moment, Mr. Meredith , all names familiar in his

who can say that the manner of its tory, The opinion was delivered by

building will be considered as fallen, The Supreme Court of Vermont, in close was not also ordered , in mercy,by Chef Justice Marshall, anditstands

within the meaning of a clause in a pol . The B. M. Co. v. Frazer et al . , 13 N. B. that God who doeth all things well. 1 to-day as a monument marking the

icy providing that if it shall fall, except Reg. , 363, held that a plea in bar since shoulddo violence to the impulses of boundaryline betweenthe powers

as the result of fire, all insurance by the the commencement of the suit, that the my heart if I did not say one thing of theUnited States under the Con

stitution on the one hand , and those
company should immediately cease and defendant has been adjudged a bank-more- I loved thatold man.

When I came first here with trem- of the States on the other. From the

determine.
rupt, and the plaintiff has proved his bling and fear, inspired by the glorious commencement of his practice hereuntil

Trust-EXECUTION OF-WHEN LEGAL debt in bankruptcy, and that the bank memories of this court, over which John his death, Mr. Johnson was extensively

Title Reverts to GRANTOR.— The opin- ruptcy proceedings are still pending, is Marshall once presided , Mr. Johnson employed, with scarcely an interruption,

He was
took me by the hand, extended to me in themost important causes.

ion of the Supreme Court of Illinois , by
insufficient. a fatherly recognition, became my ad always welcome as an advocate, for he

ScHoLFIELD, J. , holding where an origin .
viser and ever after remained my friend. was always instructive. His friendship

al active trust becomes nominal by the
REVERDY JOHNSON .

For all his kindness, professionally and for the court was open , cordial, and sin.

socially , I would be less than a man

full execution , or expiration, of all its

We mourn his loss both as coin

Reverdy Johnson was one ofthe most did I notcherish the profoundest grati- selor and friend . The request of the bar
functions, the legal title conveyed to the eminent of the members of the Ameri tude . is cheerfully acceded to . The resolu

trustee for the purposes of the trust , re
can bar. The announcement of his death

tions are received in the same spirit they

has been received with the deepest sor
COMMITTEE ON RESOLUTIONS .

verts to the grantor, without the neces
row by the bar everywhere, but nowhere

have been presented, and the clerk will

Mr. John F. Edmunds, Chairman ; cause them to be entered upon the rec

sity of a formal re-conveyance or judicial with more deep regret than at the capital Phillip Phillips, R. T. Merrick, A.G. Jords of the court.

decree . We regard this as an important of the nation, which was the place where Thurman, W.D.Davidge, William Pink

opinion , and one that will well repay a

his greatest triumphs were achieved . ney Whyte, George Ticknor Curtis, J.

The members of the United States H. B. Latrobe. S. Leackle Wallis, Wil . A CURIOUS BANKRUPT Case - A BANK

.careful reading .
bar assembled in the court room in the liam Pitt Lynde, J. Randolph Tucker, T. RUPT's DISCHARGE -- A Nice Point . – A

Sale under Trust Deed-Rights of capitol building at Washington,to pay o .Howe, JohnT. Morgan,J. A.Gar- curious point under the English bank

PURCHASER AT SHERIFF'S SALE IN THE
respect to his memory. field , T. J. Durant, Montgomery Blair.

Mr. P. Phillips called the meeting to

rupt law , was decided by Vice Chancellor

Surplus .—The opinion of the Supreme order and nominated Hon .Matt.H. Car
THE RESOLUTIONS.

Court of this State , by Walker, J., bold- penter as chairman, and Mr. D. W. Court of the United Stateshas received of Pettit was a bankrupt; his bankruptcy

Resolved, that the Bar of the Supreme Bacon last month. A man by the name

ing, where a judgment was obtained Middleton as secretary. Mr. Carpenter, with deep sorrow the intelligence ofthe was closed three hours before the death

againstthe grantorin a trust deed after on taking the chair,made the following death of ReverdyJohnson, formorethan of hisfather, who left hima fortune.
eloquent remarks:

the trust deed was recorded , that the half a century an eminent and honored the bankrupt had not obtained his order

holder of a certificate of purchase at
GENTLEMEN : We have met to express practitioner in this Court.

our deep sorrow at the death of Reverdy Resolved That the memory of Mr. ofdischarge. The Vice Chancellor held

the sheriff's sale, which had run four. Johnson , who, long ago, was Attorney Johnson deserves to be cherished by the that the bankrupt was entitled to the

teen months, was not entitled to the General of the United States, andwho, Bar, as most honorable to the profession amount of the legacy. If the father had

surplusmoney made upon a sale under amid the cares and responsibilities of of which hewas a distinguished mem- died three hoursbefore,the legacywould

the trust deed ; that had the fifteen and abroad, never abandoned the prac- fited by hisgreat contributions to the have gone to the creditors. In this case,

months expired and the purchaser had tice of his profession ; and for morethan science of jurisprudence,and as valuable as in many others, time was money .

BANKRUPTCY-PLEA IN BAR.

cere.
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the United States shall have and exercise which maybenecessary or proper to the where the court shall certify that the bors in the court ofappeals. Undersec

said court of appeals , any three ofwhom be affirmed , or the appeal or writ of er- or such further proceedings to be had as United States, or any treaty or law of

Such clerk may, with the approval of terms as any judge ofthe courtmay pre- clerk and paid by themarshal of the dig . Itice of the courts of the States where

RE -ORGANIZATION OF THE JUDI. SEC. 6. That a writ of error in cases delphia ; in the fourth circuit, in the city the Federal courts will double in less

CIARY OF THE UNITED STATES . proper for such writ, andin all other of Richmond ; in the fifth circuit, in the than three years. That there should be

cases an appeal may, except as herein city of New Orleans; in the sixth cir

The following is the substitute report otherwise provided,' be taken tothe cuit, in the city of Louisville ; in the some change in the organization of the

ed back by Mr. McCrary, of the Judiciary court ofappeals,from any final judgment seventh circuit,in thecity of Chicago ; federal judiciary is generally admitted ,
Committee, for House- bill 598 : or decree of any circuit or district court in the eighth circuit, in the city of Saint but we do not believe if this bill is pass

A BILL to re -organize the Judiciary of the United claimed or the value ofthe property in of San Francisco. The first term of said
within the circuit, when the annount Louis ; in the ninth circuit, in the city

ed without amendment, that it will be

States.

Be it enacted by the Senate and House of controversy exceeds five hundred dol. court of appeals shall be held at each of an improvement upon the present sys

Representatives of the United States of Ame- lars, and in other caseswhere an appeal said places on the first Tuesday inNo tem . The judges of the supreme court

rica in Congress assembled, That a circuit
or writ of error now lies from such judg- vember, eighteen hundred and seventy- are made also judges of the appellate

court shall be held in every judicialdis- mentor decree, orwhere the circuitor six, at which time the several courts court.In re-organizing the courts theytrict of the United States at the same
time and place at which a district court dicationinvolves a question of general ord , fix the times at which said courts should be relieved from all judicial labor

shall or may be held ; and such circuit importance : Provided, That no appeal, shall be thereafter held, which times except that of the supreme court . The

court is hereby created and established writ of error, or review in any case of may befrom time to time changed by time that the district and circuit judges

in every district where no suchcourt bankruptcy,shall be taken to the court the court in thesamemanner. Adjourn will have to spend in the court of ap
now exists, and shall belong to the

cir- of appeals,except from the final judg . ed termsmay also be held from time to

cuit in whose territorial limits it is em ment or decreeof a circuit court, when time,as, in the judgment of the court, peals will prevent them from properly

braced ; andwhenmore than one judge the amountin controversy shall exceed the public interests shall require. attending to the circuit and district .
competent to hold such circuit court is two thousand dollars. Such appeal shall Sec. 12. That the decision ofthe court courts, and as a consequence, the busi

present, each judge may hold a separate be taken,or such writ oferror sued out, of appeals upon questions of fact shall in
ness will accummulate. Take, for in

sessionthereof, in which case the presid- within ninety days after the entry of the all cases, exceptas hereinafter provided ,
ing justice orjudge shall, from time to judgment or decree sought to berevers- be final and conclusive; butareview stance, this circuit , with Judges Davis,

time, designate the causes to be tried or ed . Upon such writ of errororappeal, upon the law may be had , upon writ Drummond , Blodgett and Treat of this

heardbefore the other judge or judges. the court shall review such judgmentor of error or appeal, in the manner State, Hopkins and Dyer of Wisconsin ,

And whenno separate termsorsessions decree, and may affirm , modify , or re now provided by law, to the Supreme and Gresham of Indiana, constituted an

are prescribed by law for the circuit and verse the same, or may order anew trial Court of the United States from ev.

district courts of the same district,the or such otherproceedings to be had in ery final judgment or decree rendered appellate court, to meet at Chicago to

panel ofjurors selected andsummoned the proper court as shall be just. The upon any decision of a courtof appeals try all the cases that are appealed under

for thedistrict court shall also be the judgment or decisionofsuchcourtof ap- where the matter in controversy exceedsthis act to such court from the great

panel ofthe circuit court, unless a spe- peals shall be remitted to the courtapo the sum or valueoften thousand dollars, Statesof Illinois, Indiana and Wisconsin,
cialorder to the contrary bemadebyone pealed from ,to be enforced according to

ofthe judges of said circuitcourt at least law. The said courts shall have power question pon theconstruction of the and how much time will they have to

thirty days before the term. to issue writs of error, mandamus, scire Constitution of the United States, or any attend to their home judicial duties af

SEC. 2 Thatthe several circuit courts of facias, habeas corpus,and allotherwrits treaty or law of the United States,or ter having properly performed their la

nojurisdiction in cases ofappealsor writs exerciseof their jurisdiction,and agree adjudication involves a legal question of

of error allowed , taken, or suedout after able to theprinciples and usages of law . sufficient importance to require that the tion 9 of the act, each court can establish

the first day of September, eighteen hun. Sec. 7. That to render an appeal or finaldecisionthereof should be made by such rules of practice as it may deem

dred and seventy-six, exceptthat writs writ of error undertheprovisions ofthe the SupremeCourt . Such writoferror necessary. Thiswould makeas many
of error, appeals, and reviews in bank. foregoing section effectual for any pur or appeal shall be sued out or taken different rules of practice as there are

ruptcy cases may be bad as heretofore pose, a bond shall be executed, on be within one year after the entry of the

provided .
half of the appellant or plaintiff in error, judgment or decree sought to be review . circuits in the United States, and would

Sec.3.That there shall be established by at least onesufficient surety, to the ed : Provided, That if within the year af greatly increase the labor of the supreme

in each of the circuits of the United effect thatthe appellant orplaintiff in terthe entry of the judgment or decree court,as the cases that may be taken to

States,a courtandbecalled the court of error will payallcosts which maybe sought to be reversed, any party shall that tribunal byappeal from suchappel

risdiction , subject to the provisions of appealor writ of errorbe froma judg: as the case may require, may sue out, or late courts are numerous. Under this

this act of all cases arising in the sever ment or decree directing the payment of be made party to a writ of error with act an appeal or writ of error may be

al circuit and district courtswithinsaid money, it shallnotstay the execution of out reviving the judgmentordecree in taken from a decision of a courtof ap

Supreme Court assigned to the circuit, with surety as aforesaid ,to beapproved TheSupreme Courtmay affirm or modi: peals where the matter in controversy

the circuit judge thereof, and the by the court or clerk, shallbe executed, fy or reverse the judgment or decree exceeds $ 10,000, or where the adjudica

severaldistrictjudges of thedistricts to the effect that if the judgment or de brought before it for review , ormay di tion involves a question upon the con

composing the circuits shall be judges of cree appealed from ,or any part thereof, rect judgmentor decree to be rendered, struction of the Constitution of the

shall be aquorum : Provided, however, ror be dismissed, the appellant or plain the justice ofthe case may require. The

That no judgewho has heard à cause in' tiff in error will pay the amount directed judgment or decision shall be remitted the United States, or where the court

the court below shall sit in the court of to be paid by thejudgmentor decree, or to the proper circuit or district court, to shall certify that the adjudication invol

appeals upon the hearing of the same
the partthereof as to which the judg- be enforced according to law , Appeals ves a legal question of sufficient import

cause, or be consulted, or give any opin- ment or decree shall be affirmed. The in chancery shall be allowed fromthe
ion to the other judges in relation there bonds prescribed by this section maybe saidcourt of appeals to the Supreme ance to require that the final decision

to. The justice of the Supreme Court, in one instrumentorseveral, attheop- Court ofthe United States in caseswhere thereof should be made by the supreme

or, in his absence, the circuit judge, it tion oftheappellant or plaintiffin error. the matter in controversy exceeds the court. With such a list of cases that

present, shall preside ; if both beabsent, Such bonds shallbe of no effect unless sumor value of ten thousand dollars, in
the district judge senior in office present they shall be accompanied by the affida- the manner nowprovidedby law for may betaken by appeal from the appel

shall preside. In the absence of a quo: that he or they are worthdoublethe from the circuit court.

late court to the supreme court, how
vit of the surety or sureties, showing takingand hearing appeals in like cases

much would the creation of such a court

rum , any judge may adjourn the court

from day to day .
amount specified therein over and above Sec. 13. Tbat any district judge who aid the supreme court in clearing its

SEC.4. That such court ofappeals shall all debts,liabilities,and exemptions,and shall,inthe pursuance of the provisions docket and dispatching its business. if

be a court of record, and shall have a
until such bond and affidavits are filed of this act , attend any court of appeals at

seal, the formand device of which it with the clerk withwhom the judgment any place other than his own residence, appellate courts are to be created , their

shall devise. Itshallalso have aclerk, other cases, a stay ofexecution or pro- fortravel and attendance,not to exceed throughout the United States, or else
or decreeappealed from was entered.In shall be allowed his reasonable expenses rules and practice should be uniform

the court, to be entered of record ,
. in such court shall be ,

ap

point a deputy, who, in case of the death
SEC. 8. That cases pending in any cir- and allowed to him in his accounts with they are located .

or resignation of theclerk, shall be the cuit court on the said first day ofSep- the United States.

Sec. 14. That the clerks of the saidclerkuntil another shallbeappointed. Itember upon appeal or writof errurshall SUPREME COURT OF ILLINOIS.
Every such clerk shall take the oath and be heard and determined by such circuit courts ofappealsandthe marshals at

give the bond , with sureties, prescribed court in thesame manner as if this act tending the same, shall be allowed the [To appear in 71 Illinois Reports.)

by law for clerks ofdistrict courts. Pro had not been passed. samecompensation for their services, re THE QUINCY COAL COMPANY V. JAMES HOOD,

cess shall run in the name of the United Sec. 9. That the said courts of appeals spectively, as is now allowed by law to
States, andbe tested in the nameofthe shall, respectively, adopt such rules as theclerk of the circuit courts of the Appeal from the Circuit Courtof McDonough county.

-The Hon. CHAUNCEY L. HIGBEE, judge, pre
Chief Justice of the United States,and they may deem proper to regulate the United Statesandthemarshal of the siding.

shallbe under the sealof the court, and outsuch writsof error. " They mayalso circuit courts,in the circuits inwbich

manner of taking such appeals and suing United States for similar services in the
1. ARREST OF JUDGMENT-WAIVER OF RIGHT TO .

-Where a defendant demurs to a declaration ,

Sec. 5.That it shallbe the duty of the establishsuchother, rulesas they may saidcourt of appealsshallbeheld,and and after hisdemurfer is overruled,pleads over
marshal of the district in which said deem necessary for the regulation of the shall have the like remedies for collect he will be precluded from insisting upona

motion in arrest of judgment for insufficieney of
court of appeals shall be held to attend practice of their respective courts, and ing the same.

the declaration .
the sittings of said court, and , under the not inconsistent with law , and may,from SEC. 15. That section six hundred and 2. PLEADING AND EVIDENCE-PLAINTIFF LIMITED

direction of the Attorney General of the timeto time, alter and revise the same. ten of the Revised Statutes of the United BY HIS DECLARATION AS TO ELEMENTS OF DAMAGES.

United States,and with his approval, to sued out from thefinal judgment of a ed, andthe following is enacted in limited the next of kin of the deceased to his

Sec. 10. That a writ of error may be States be, and it is hereby, repeal. I --In an action to recoverdamages for the death of

and for all incidental expenses of the circuit or districtcourtin anycriminal lieu thereof: " TheChief Justice and father,and on the trial,the court admitted proof

court,including crier, bailiff and messen
action to the proper court of appeals each justice of the Supreme Court may brothers and sisters, against the objection of the

ger : Provided , That no building or rooms
within ninety days after the entry of attend any term of the circuit or district defendant : Held, that the court erred in allowing

shall be rented orleased for the use of such judgment ; but such writ of error court withinhis circuit, andwhenso at the evidence, as it wasvariant from the declara

said court in any city where a building shall notoperate as astay of proceedings, tending shallsit in and preside oversaid 3. DEATH - NECESSARY INGREDIENTS TO CAUSE
of the United States is situated , and except in capital cases,unless it is so court." OF ACTION FORWRONGFULLY CAUSING THE DEATH

which can beusedfor the purpose : And peals . The judgment or decision upon tember, all appeals

and writsof error ing, the following ingredients must concurenta

Sec . 16. After the said first day of Sep- OF A PERSON.- Under the statute giving an action

building or roomsfor this purpose shall suchwrit of error shall be remitted to taken or sued out fromthefinal judg. wrongful act, neglect,or default of thedefendant,

be valid until approved by the

Attorney thecircuit or district court appealed ment or decree of anycourt ofthe Unit. causing thedeath of theintestateunder such cir:

General ; and any such lease shall be from , to be enforced according to law . ed States within a Territory, shall be ta- action if death had not ensued, and hemusthave

subject to be terminated at any time by
Sec. 11. That terms ofthe said courts of ken as provided by this act, and shall lie left a widow or nextof kin . These are indispen

the Attorney Generalor by Congress. appeals shallbe held in the severaljudi- to suchcourt of appeals as may bedesig- sible prerequisites to a cause of action, andbeing

The crier, bailiff,and messengershall cial circuitsat the followingplaces : In nated by, general order of the Supreme action as required, to nominal damagesat least.
receive the same compensation as is now the first circuit, in the city ofBoston ; in Court of the Territory.

4. FACT OFNEXT OF KIN MUST BE ALLEGED IN

given by law to such officers of the Su- the second circuit, in the city of Albany ; If this bill becomes a law , we have no

THE DECLARATION. –The fact of the survivorship

of a widow or next of kin being an essential ele

preme Court of the United States. in the third circuit, in the city of Phila- hesitation in saying that the litigation in I mentin the cause of action,renders it indispensa

Admr.

tion .
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upon the trial .

blethatit should be alleged in the plaintiff's der the rules of pleading and evidence, was some such person , and what hard Inthe case at bar, from the frame of

declaration ,and under the general issue, he is it was competent,where the plaintiff had ship can there be in requiring him to the declaration, thedefendant would be

5. DAMAGES DefendANT UPON PECUNIARY IN- specified only one next of kin-the fa state who it is ? misled into the belief that the person

JURY. - 1f the next of kin are collateral kindred of ther—to prove that there were others, There is no instance we can call to specified was the only one upon whose

the deceased , and have not been receivingfrom and superadd their pecuniary loss to that mind , where, in an action to recover interest in the life destroyed damages

tion to require it, it is immaterial hownear the of the father. damages for taking property, or for the would be predicated.
relationshipmay be, only nominaldamages can The statute declares that the amount deprivation of a legal right or interest, The court are of opinion that this ex.
be given . because there will be no pecuniary in

jury ; but if they were, dependent upon the de. recovered shall be for the exclusiveben the person to whom such property be- ception is welltaken . The others, how

ceased for support, in whole or in part, it is im efit of the widow and next of kin of the longed, or in whom such right or inter ever, will be overruled. The declara

material how remote the relationship may be, deceased. Whatever might have been est is vested, is not required to be named tion is to be taken as stating a cause of

there will be pecuniary loss,for which compensa- the claims of natural justice, the com- in the declaration ; and where one is action , and, in respect to the negligence
tion , underthe statute , must be given.

6. PROOF ADMISSIBLE IN REDUCTION OF DAMAGES. mon law recognizes no pecuniary inter- named, it is exclusive of others not men- complained of, is broad enough to admit

-In the case of collateral kindred , it will be ad . est in the life of any member of a fam- tioned . the evidence given.
missible for the defeudant to controvert the fact
of dependency upon thedeceased forsupport: and ily. But thetheoryof the statute is, that The father being named in this case, The omission in plaintiff's instruction

in the case of a father, asthe next of kin, to show the widow, iftherebe one,and nextof the person killedbeing hisson ,anda to submit the question to the jury,

that he was not entitled to the services of his kin, or the latter only, if the deceased minor, the prima facie damages to the whether plaintiffwasadministrator, was

7. NEGLIGENCE- NOTICE TO AGENT 8F UNSAFE hadno wife, bave a pecuniary interest father would be the loss ofservicesto immaterial. Letters in due form'had

CONDITION OF MINE IS NOTICE TO PRINCIPAL in the life of the person killed. The which he was entitled . But suppose the been given in evidence. There was no

Where a servantof a mining companywas killed right is not extendedto creditors, or any defendant came prepared to show that ground upon whichtheir validity could

by the falling of a rock from the roofof a.com : body else not belonging to the class des the father bad legally emancipated the be assailed .

to charge the company with negligence in not ignated. If no onebe left of such class, deceased, and thus divested himselfof The defendant had a superintendent

that notice to the superintendent of thedangerous The value of that interestis the amount conipetent to give such natter in evi dence was given tending to show noticekeeping the rolein na safe conditions et wasereld then there isnointerestto beaffected. the right to bis services,woulditnot be ofthe mines andwork incharge. Evi

and if thiswas long enough before theaccideni which a jury may ascertain to be the dence, upon the question of damages ? in him of the dangerous situation of the

to havegiven time to repair, the samewassuffi- damages sustained by some ofthat class But even that might not disentitle the roof of the gang.way, at the bottom of

8. VLEADING -OBJECTOF:-The primary object of in consequence ofthe destruction of that father from all damages beyond nominal, the shaft. Thiswasnotice to the com

pleading is, to apprise the opposite party of the life in which they had such pecu:iary there being no widow orother next of pany, and it was long enough anterior to

nature of the plaintiff's claim or the defendant's interest, and the statute declares what kin , if he was nevertheless dependent the accident to fix negligence upon the
site party of what he wili be called upon to meet shallbethe measure of such damages, upon deceased for support. company.

which is such sum as the jury shall deem In Chicago and Allon R. R. Co. v. Whether contributory negligence was

9. PLEADING AND EVIDENCE.-- It is an elementary a fair and just compensation with refer- Shannon , 43 111. , 346 , this court said : imputable to deceased , a witness ofthe

cause paction as issun bilerandemust be provedence to the pecuniary injuries resulting - If, then, the next ofkinare collateral name ofSlocum gave testimony tending

upon the trial,unless admitted by thedefendant, from such death to the wife and next of kindred of the deceased, and have not to show the boy knew of thedangerous
substantially as alleged .

kin of such deceased person , not exceed- been receiving from him pecuniary as situation of the roof. We can not say

C. F. Wheat and D. G. TUNNICLIFFE, ing $ 5 000 . sistance, aud are not in a situation to re- but the jury were justifiable in disbeliev

forthe appellant. When all the provisions of the act are quire it, itis immaterial how near the ing that witness upon the inherent im

WM . H. NEECE, for the appellee. regarded , it is apparent tbat , by its force degree ofrelationship may be, only nom probabilities of his story, or from his

MCALLISTER, J. delivered the opinion alone, a legal pecuniary interest is cre inal damages can be given, because there manner of testifying. Besides, upon

of the court. ated in favor of certain members of a has been no pecuniary injury. If, on that question , there was evidence tend

John Allen Hood, being a minor, of family in the life ofanother upon whom the other band, the next of kin bave ing to show a promise by the superin .

the age of fourteen years, was killed by the former may be dependent for sup- been dependent on the deceased for tendent to have the rock removed, thus
the falling of a rock from the roof of a port, or to whose services one of the for support , in whole or in part, it is imma- taking the risk upon the master during
common gang.way at the foot of the iner'may be entitled ; and that interest terial how remote the relationship may the timefollowing the notice and prom

shaft of appellant's coal mine, and while is invested with all the essential attri- be, there has been pecuniary loss, for ise to repair. 9 Whart. on Neg. , sec. 220 .
in the employment ofthe later in shov butes of property , subject to the laws for which compensation , underthe statute, The age, and the circumstance of the

ing cars in the mine. Appellee, his fa- the distribution of personal estate. In must be given . So , also , if the deceased boy being under the control of his fa
ther, taking out letters ofadministration , this last particular, alone, cons.sts a was a minor, and leaves a father entitled ther, were also to be considered.
brought this action under the act of similarity between this action and an or to his services." Weexpress no opinion asto the dam

1853, to recover damages, upon the dinary action by an administrator. While In the case of collateral kindred here ages being excessive, but, for the error

ground of negligence in the employer in the action itself is purely statutory, there supposed , it would be admissible for de pointed out, the judgment will be re

not supplying a safe support for the roof is nothing in the act giving it which ex fendant to controvert the fact of depend versed, and the cause remanded, with

ofsaid gang . way. pressly or impliedly affects any of the ency upon deceased for support ; and in leave to plaintiff to amend his declara

The declaration contains two counts, in established rules of pleading and evi . the case of the father, to show he was tion .

in each of which theage of deceased was dence.
not entitled to the services of his minor Judgment reversed.

stated , and the only allegation in respect All of the ingredients which mustne child during any of the time of his mi

to deceased leaving widow or next of kin , cessarily concur to give a cause of action, nority . This must be so , because the UNITED STATES SUPREME COURT,

in either count, is , that he left plaintiff, are, wrongful act, neglect or default of measure of damages is what the jury,
PROCEEDINGS OF.

his father, to whom the damages recov the defendant, causing the death of the under all the circumstances, ought to

ered can be distributed . inte tate under such circumstances as deem to be a fair and just compensation, Thursday, Feb. 17 , 1876.

There was a demurrer to the declara- would entitle him to maintain an action with reference to the pecuniary injuries On motion of Matt H , Carpenter, Lott M. Mor

tion , whch was overruled , and plea of if death had not ensued , and he must resulting from such death , to the wife fill, of Augusta, Maine, and H. B.Johnson , of Jef
ferson City , Mo.,were admitted .

not guilty filed. have left a widow or next of kin . These and next of kin ofsuch deceased person . On motion of P. Phillips, John S. Cooper, of Chi

On the trial , it appeared that deceased are indispensable prerequisites to a cause Hence it will be perceived, both the cago, was admitted .

left a mother, as well as father, and five of action, and being shown , they entitle basis and amount of damages depend
No. 153. The Board of County Commissioners of

the County of Laramie v. The Boardof County

brothers and sisters, and , upon request the plaintiff bringing the action as re upon circumstances of relationship, de Commissioners of the Counties of Albany and

of plaintiff's counsel, the court instruct. quired , to nominal damages, at least. pendency for support, which may be Carbon . The argument of thțs cause was contin

ed the jury that, if they found defendant But the fact of the survivorship of a various in character and degree.
ued by W. R.Steele for appellants, and A.H.Jack .

guilty, then they should assess the plain- widow or next of kin , being an essential If there had been a general allegation for appellants.
son for appellees , and concluded by W. R. Steele

tiff's damagesat the amount of the pecu- element of the cause of action, renders that deceased left a widow , or that he No. 154. The Republican River Bridge Company

niary loss sustained, if any, by the next it indispensable that it sbould be alleged left next of kin , without paming or
v. The Kansas Pacific Railroad Company. The

of kin to deceased, that is to say, bis in the declaration,and it was so decided specifying the person , or alleging any Mebratney for plaintif.

argument of this cause was commenced by R.

father, mother, and brothers and sisters . ” in Chicago and Rock I , R. R. Co. v. more specific relationship, the admissi Adjourned until Friday at 12 o'clock .

The jury, finding the defendant guilty , Morris, 26 III . , 400 . bility of evidence upon the trial would Friday, Feb. 18.

assessed the damages at $ 1,142 .
It is an elementary rule of pleading. depend upon an entirely different prin . No. 154. The Republican River Bridge Company

A motion for new trial and in arrest of that every fact essential to a cause of ciple . No question of either variance or V. The Kansas Pacific Railroad Company. The

judgment was made and overruled. Judg action is issuable. It is equally a funda- surprise could beraised .But the pleader argument of this cause was continued by W. T.
R.

ment passed upon the verdict, from mental rule of our system of practice, baving named the father, and defined ney for plaintiff .

wbich the defendant appealed , and nu that whatever it is indispensable to his relationship to the deceased, asshow ÑO. 11. (Assigned .) Samuel A. Burbank, tutor,

merous points are urged for reversal. allege in order to entitle a party to re the pecuniary interest in the deceased, etc..E. B. Bigelow et al. This causewas argued

We do not understand, appellant's cover, mustbe proved upon the trial, which had been taken away,the defend? appelleres.utler for appellant, and T. J. Durantfor

counsel as insisting bere that the motion unless admitted by the defendant, and ant would be justified in supposing that
No. 155. Johu N. Hall et al. v . The United States .

No. 156. John N. Hall et al . v . The United States.

in arrestof judgment should have been it must be proved substantially as al . to be the only interest affected, and come These causes were argued by Assist. Atty. Gen.

allowed for insufficiency of the declara- leged . prepared tomeet the case as made by Smith for defe:idants, andsubmitted on printed

tion . They are precluded from assign It will not be denied that the primary ihe declaration.
argumentsby H. J. Horn for plaintiffs.

ing error for the denial of that motion , object of pleading is, to apprise the oppo The introduction , upon the trial , of the
No. 157. Walter A , Haldemå et al . v , The United

States. This cause was argued byAssist, Atty . Gen.

because they demurred to the declara- site party of the nature of the plaintifl's interests of other next of kin , under Smith for deteydants,aud submitted on printed

tlonandpleaded over after decision clain , or the defendant's defense , or, in such a declaration, would have a clearer arguments by John M. Harlan for plaintiffs.

overruling the demurrer. Am . Express other words, to api rise the opposite tendency to work surprise upon the de- New Jersey Railroad and TransportationCom.

Co. v. Pinckney, 29 Ill. , 392. The ques party of what he will be called upon to fendant than the ordinary case of prov pany. The argument of this cause was commenced

tion which they raise is not affected by meet upon the trial , and the policy of ing special damages without averring by Van Saūtwoord for appellant,

the ruling in that case. It is, that the the general rules of pleading is the pro- them , for in the latter case, the damages,
Adjourned until Monday at 12 o'clock .

plaintiff, having specified himself in the morion of that object. whether general or special, must be the
Monday, Feb. 21 .

declaration as the only next of kin left If the fact of a survivorship ofa widow natural consequence of the act com. On motion of J. B. Sanborn, William Lochren ,

by deceased, and alleged that the latter or next of kin be an esseniia ' ulement plained of. The general rule is that the

of Minneapolis, Minn ., was admitted.

On motion of A. H. Jackson, Homer Merrell, of

was a minor, and he his father, it was of the cause of action , neressary to be plaintiff is entitled to recover. as a re Rawlins, Wyoming Territory, was admitted.

incompetent, and calculated to take the alleged and proved on the part of the compense for his injury, all the damages
No. 664. James M. Townsend v . Alfred Todd et

defendant bysurprise, to enlarge the plaintiff, it follows that the allegation which are the natural and proximate alat Appeal from the Circuit Court of the United

scope of damages on the trial by proving, and proofs of the plaintiff in this behalf consequence of the act complained of delivered theopinion, affirming the decree of the

and the jury taking into consideration, may becontroveried by the defendant. Those wbich necessarily result from the circuit Court with costs .

othernext of kin, whose right to dam If so,why,under the rulesof pleading, injury are termed generaldamages, and late collecteur,Teate. Incoretothe circuit Court

age must be based upon another and should not the names of those claiming may be shown under the general allega- of the United States for the southern district of
different ground from that ofthefather. to be invested with the pecuniary inter- tion at the end of the declaration. But New York Hunt, J. , delivered the opinion ,

The declaration limited the next of est in the life of the person kiled, by such as are the natural, although not the affirming the judgment of the Circuit Court with

kin to the father. The plaintiff intro- operation of the statute be stated ? The necessary, result of the injury, are termed No. 135. William W. Lathrop, assignee, etc. v.

duced proof, against defendant's objec suit is brought to recover for the de special damages, and must be stated in Samuel John Drake, Jr., executors, etc. Appeal

tions, of others,viz: amotherandfive struction ofa life in which theyhadsuch the declaration ,to preventsurprise upon the meastern district of Pennsylvania. Bradley,J.,
brothers and sisters. interest , and consequent deprivation of the defendant; and being so stated, may delivered the opinion , reversing the decree of the

The court expressly instructed the the benefits of that interest. The plain . be recovered. Vanderslice v. Newton, 4 Circuit Court, and remanding the cause for fur
ther proceedings in conformity with the opinion

jury that, if they found defendantguilty, tiff is bound to allege there was some Comstock, 130. and decree of this court.

they should take into consideration, in such person surviving, and , under the Here , the distinction is only between No. 869. Samuel B. Lower, supervisor, etc.,et al.

assessing damages, the pecuniary loss of general issue, the burden is upon him consequences which are the necessary re
v.The United States ex rel. George 0. Marcy. In

the mother, brothers and sisters,
of proving it. When he brings the ac- sult of the actcomplained of,and those error to the Circuit Court ofthe United Statesfor

.

The precisequestion is, whether, un- tion , therefore, he assumes to know there which are not. livered the opinion , modifying the judgment of
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the Circuit Court, so as to direct the Board to seized under a valid order ofattachment , A :

TO ATTORNEYS.assemble at their next regular semi-annual meet .

ton , of the city of Chicago, in the county of Cook

ing, and allow said judgment, and affirming the

become thereafter the homestead of the and State of Illinois, by his certain deed of trust,bearing
dale the twenty -second day of October , A. D. 1873, and

judgment in all other respects, with costs. defendant in the attachment, the home
filed of record in the recorder's office of said Cook county

No. 142. Wm.A. Stone v. Ezra B. Towne, ad: stead right is subject and subordinate to
on the twenty-firxt day of November, A.D. 1873, and duly

recorded in book 317 of records, at page 242, did con
of the United States forthesouthern districtof theattacnment lien . Bullene v. Hiatt, The Trust Department of the Illinois vey unto the undersigned as trustee,all the following

Mississippi. Miller, J. , delivered the opinion, re 12 Kan . , 98.

versing the decision of the Circuit Court with

costs, and remanding the cause with directions State from reizure onattachmentorexe- supply a want of long standing in the Goo speed subdivision of part of the northwest Quar.

3. Property exempt by the laws of the Trust and Savings Bank was organized to and State aforesaid, to wit :
Lot numbered five (5), in block four (4 ) of James

No.866. Edwin M.Lewis, trustee of JayCooke cution, does not pass bythe assignment | West. A responsible Corporation which, townshipthirty-eight (3),Dorthe range fourteen (18)

& Co. v. The United States. Appeal from the Cir
trict of Pennsylvania.esWayese,om hadelivserea dhe main the absolute property of the bank unlike individuals, does not die, but has lion sel aboved painelNook of records clienti

payment of his three proniissory notes, executed by the

opinion, affirmingthe decree of the Circuit Court rupt, unaffected by the bankrupt

pro- perpetuity ; which will receive on do said Norton , bearing even date therewith , payable to

No.125. Henrietta S. Gould, executris , etc. v . The ceedings and subject to any specific
liens posit moneys of Estates, or in litigation Gredadines Samos de Carpenter, Mich hati unter eine huda

payable at the First National Bank , Chicago , and each

Evansville and Crawfordsville Railroad Com created by the voluntary act ofthebank awaiting settlement, orwhich, from any roa .

pany . In error to the Circuit Court of theUnited rupt or through legal proceedings .States for the district of Indiana. Clifford, J., de. 4. TheState courts have jurisdiction son, cannot be invested or loaned on fixed omallia,one of which said notes ismade payabletwo

Circuit Court with costs . Dissenuing. Bradley... to enforce any specificlien upon such time, and receive and execute trusts, and in date thereof,and thethird four years after the date

No.143.Wm . C. Lobenstein v . The United States, exempt property.

vest money for estates, individuals and And whereas,it is provided in and by said trust deed.

that in case ofdetault inthe payment of the said prom

Appeal from the Courtof Claims. Waite, C. J. 5. The assignment in bankruptcy op- corporations. issory notes , either of them or any part thereof, accord

delivered the opinion,affirming the judgment of erates to dissolve only such attachments
ingto the tenor and effectthereof, then, on the applica

the Court of Claims. All deposits in trust department of tion of the legal holderof said notes, it shouldand
No. 622. Charles K.Brown, etc. v. Frank S. At as were made within four months prior

well, administrator, etc. In error to the supreme to the commencement ofthe
bankruptcy the Ninois Trust and Savings Bank draw 4 of the said premises,and all the right,title,benefit and

werelivered theopinion , dismissing the writof error proceedings, and only such as per cent, interest, and are payable on five heirs and assigns therein at public auction at either door

in tbis cause for the want of jurisdiction. levied upon property passing to the as . days notice. Negotiable certificates are

of whatever building then used as court house in the
city of Chicago, in the State of Illinois , or on said

No. 627. George D. ClaryeanduFerry Pikes de signee, anddoes not dissolveattach issuedwhen desired . DepositsinSav premises concomita per pero highresy do kome police the

the state of New York!"Waite, cose,deliveredthe mentsleviedupon property remaining ings Department

draw 6 per cent.interest same will bring for cash, three weeks' notice having

opinion , dismissing the writ oferror in this cause the bankrupts .
been previouslygiven of the timeand placeof such sale

with costs. upon the usual regulations.

by advertisement in the Chicago Legal News, or in any

No. 928. James S. Welch v. John F. Cook et al . H. F. Wooley et al. y . P. Vanbolkenburg et . al.
other newspaper at that time published in said city of

Waile, C. J., announced the decision of the court,

The bank is located at 122 & 124 Clark Chicago, and to make,execute and deliver to the pur

denying the motion to advance this cause .
PROTEST FEES .

No. 113. J. Young Scammon v . Mark Kimball ,

Street; has a paid -up cash capital of deed or deedsof conveyance for the premises sold, and

1. Protest damages are recoverable in
assignee. Waite , C. J. , announced the decisionof costs of advertising saleand conveyance, includingthe
thecourt,denying themotion to modify the judg- this State only when protestis legally $ 500,000, and surplus of $ 25,000. reasonable fees and commissions of said trustee , and

necessary to fix the liability of some
other possible expenses therein named , then to pay the

No. 321. The United States v.Mary B. Habersbam , party to the note or bill .
DIRECTORS :

principal of said notes, whetherdue and payable by the

executrix , etc. Reversed and remanded, per stipu

terms of maid trust deed or not, and interest on said

2. Protest is not necessary in order to W.F. COOLBAUGH, Jno. B. DRAKE,

notes up to the time of such sale ,

lation ofcounsel.
And whereas, it is further provided in said trust deed

Waite,C. J.,announced to the bar that after the fix the liability of a guarantor ; hence,
that in case of default in any of said payments of prin

argument of the cases assigned forMonday next, in an action by the payeeof a note ANSON STAGER,
L. B. SIDWAY,

cipal or interest, according to the tenor and effect of

the court will takea recess untilWednesday,the againstthemakerand a guarantor, pro- C. M.LINDGREN,

said promissory notes, or either of them , or any part
Dr. N. 8. DAVIS , thereof, as aforesaid , then in that case the whole ofsaid

No. 158. The Propeller John Taylor v. TheNew test damages are not recoverable . JNO. McCAFFERY,

principal sum thereby secured and the interestthereon

R. T. CRANE,

Jersey Railroad and Transportation Company.

to the time of sale may at once, at the option of the

legal holder thereof,become due and payable ,and the

The argument of this cause was continued by f: A. Ballenger v. LizzieLantier, administra- Wu. H. MITCHELL, Isaac WAIXEL, said premises be sold'in the manner and withthesame

VanSantvoord for appellant, and by W.R. Beebe
effect as if the said indebtedness had fully matured.

for the appellee, aud concluded by T. Van Sant

trix of the estate of H. Lantier, deceased . Geo. STURGES, THEO. SCHINTZ, And whereas, default has been madein the payment

voord for the appellant. JOHN CRERAR, H. G. POWERS,
of the promissory note first above named , and the inter

ATTACHMENT - NON RESIDENCE .
No. 834. Chester N , Arthur, collector, v . James

est for two years on each o said three promissory notes,

P. Cumming et al. The argument of this cause
0. W. POTTER.

and the legal holder of said notes has made application

was commenced by Assist. Alty . Gen. Smith for
1. In all cases where an order of at

to the undersigned andrequested bim as suchtru - tee to

sell and dispose of said premises under the power in

plaintiff, tachment is issued, except where the
said trust deed , and for the purposes therein stated .

Adjourned until Wednesday at 12 o'clock . defendant is a non -resident of the State OFFICERS :
Now, therefore, public notice is hereby given , that in

pursuance ofsaidtrustdeed, and by virtueof the power

Wednesday, Feb. 23. or a foreign corporation, an attachment L. B. SIDWAY, JNO. B. DRAKE,
in me vested bythe same, and for the uses andpurposes

bond must be given by the plaintiff

On motion of L. Trumbull, Henry I. Sheldon , (Code, section192, laws of 1870, page 17?,

therein expressed , I shall, on Monday the thirteenth

Prest. 2nd V. Pres .
(13th ) day of March, A. D. 1876,at the hourof 10o'clock
A , M., at the west door of the two north doors of the

on motion of J.R.Sanborn, Austin A: Young, section 5.) And where thedefendantis H. G. POWERS,

buildingnow used for a court house, in the city of Chi

Jas. S. GIBBS,
cago and State of Illinois , being the building situate at

the southeast corner of Adams and LaSalle streets , in

On motion of W.W.Rogers, A.R.Lawton, of not a non-resident of the State or a for.
V. Prest

eign corporation , and no such bond is
( 9-34 ) Cashier.

Savannah , Georgia , was admitted .

said city, sell at public auction , to the highest bidder,

for cash, pursuant to thetermsof said deedoftrust, and

On motion of W. M. Springer, John M. Roun- given , the attachment should be dissolv
all the right, title ,benefit and equity of redemptionof

tree, of Chicago, Illinois , was admitted . ed on motion of the defendant.
WALTER BUTLER,

the said Dwight A. Norton, his heirs or assigns therein .

No, 831. Chester A. Arthur, collector, etc. v . Master, 8 KendallBuilding.
Chicago, February 18. 1876.

James P. Cumming et al .
2. A resident of the State of Kansas can

The argument of this
CALEBJ.RICHARDSON, Trustee.

cause was continued by Assist. Atty. Gen.Smith become a non -resident, only by leaving liam Hieacsonrand Elm Payne vs. Wellman M. Burbank ,

STATE OFILLINOIS. COOK COUNTY , SS - CUR :

for plaintiff, and by Stephen G.Clark for defend: the State with the intention of becoming petition ; and John Hughes and Kendrick Hughesvs.
ANDLORD'S SALE OF BUILDING.-WHEREAS.

ants , and concluded by Assist. Atty. Gen. Smith
on

for plaintiff. a non-resident, hence, where a person petition; and Charles Gladding and Harrison H ,Rem
1874, enter into a certain written lease with one J. D.

No. 159.The MutualLife InsnranceCompany of leaves his former home in this State and ington vs. Wellman M.Burbank and John H.Avery,

Jensen , in and by which said Barbour leased to the said

New York v . C. S. Jeffries, administrator, etc.
This cause wasarguedbyMattH. Carpenter for starts for another State, with the inten intervening petition and Francis Agnew , surviving Jensen 'lot No. 13 inblock 136 in the school section addi

plaintiff,and submitted on printed arguments by tion ofbecoming a non resident of this Avery, petition , and the Chicago Composition Granite September, A. D. 1879,at a rentof $3,750,payable in

T.W. B.Crews and Joseph S.Lawrie fordefend. State and a resident ofsaid other State, Company vs.Wellman M. Burbank and John H. Avery, monthly
installments of $42.60 on thefirst day of each

No. 160. Wm , A. Cheatem and wife v. Wm. H. he is still not a non -resident of this Staté M. Burbank and John H. Avery, petition ; and Richard rent,together with taxes and water rents, was to be paid

Parry and Edward Francis vs. W. M. Burbank and bysaidJensen.

Trafford , execuior, etc. This cause was argued by until he gets out of the State . John H. Avery , intervening petition , and JohnB.
And whereas, it was and is provided in and by said

Henry Cooper for plaintiffs, and Assist. Alty. Gen. 3. Where a plaintiff sets forth in his Whitney vs.Hearson andPayneet al., intervening lease, that the rent therein reserved , and each install

Smith for defendant .
ment thereof, should be a valid and first lien upon any

No. 161. The Connecticut Mutual LifeInsurance petition a cause of action for goods sold petition.
Public notice is herebygiven that in pursuance of a

buildings and improvementsupon said premises, or that

Company y. Louisa Coverston. This cause was and delivered , and does not mention decree entered on the fourteenth day of July A. D. 1875,
might at any time be erected, placed or put on said

and of a further order entered on the twenty -ninth day premises by said Jensen ,and upon his interestin said

arguedby L. B. Wheatfor plaintiffs,and submitted that any promissory note or notes were
of January , A. D. 1876 ; both said decree and said order lease , and that wheneverany rent should become due

on printed arguments by A. J. Bently for defend givenfor the priceof the goods, and the being entered by the said court in the above entitled

and remain unpaid one day said Barbour, his agents,

ant .
attorney or assigns might sell at public auction to the

No. 162. John W. Morsell et al. v . The First defendant afterwards sets forth in his causes, as consolidated , I. Walter Butler, master in highest bidder for cash ,after having first given ten days'

National Bank of Washington. The argument of
notice of the time and place of such sale in some news

this cause was commenced by J. Johnson for it, and that three promissory notes were

answer that the goods were sold on cred- o'clock in the forenoon,on Thursday , the thirtieth dayof March , A. D. 1876 , at the north door of the Chamber paper published in the city of Chicago, all the buildings

appellants, and continued by Enoch Tollen for
of Commerce, a building situated at the southeast cor and improvements onsaid premises, and all theright,

appellee, and by R. K. Eliot for appellants. given for the price thereof, and that ner of Washington and LaSalle streets, in the city of title and interest acquired by said Jensen under said

lease to the premises therein described, for the purpose

Adjourned until Thursday at 12 o'clock . neither of said notes is yet due ; Held, the highest and best bidder for cash ,the following de of paying said rent so due, and the expenses of sale.

That this answer of the defendant sets scribed premises, to wit :
And whereas, thesaid Jensen has erected and put upon

forth new matter constituting a defense twenty-three (23),"and twenty-four (24), in Husted's

Lots twenty (20), twenty-one (21 ) , twenty -two (22) , said lot acertain building and certain improvements,

and whereas, one Cyrus Ü . Meacham and L. A. Brown

KANSAS REPORTS.
to the plaintiff's action, and that it re

& Co. claim some interest in said building by virtue of

( From W.C. WEBB , reporter, to appear in xv. quires a reply from the plaintiffto put thirty-three (33), township forty (40) north ,range four

the Canal Trustees' subdivision of parts of section pretendedchattelmortgages or otherwise.

And whereas, the sum of 455 dollars of the said rent

Kansas Reports.] it in issue . " (General Statutes, 653 , sec teen ( 14) , east of the third principalmeridian, fronting
became and was due on the first day of February, A , D.

1876, and still remains unpaid .
on Websteravenue, in Chicago, Cook county, Illinois.

Thomas Royal et al v. Annie L.JLindsay. tion 128. ) Chicago , February 26th , 1876.
Now, therefore, public notice is hereby given that in

WALTER BUTLER , pursuance of the power given in and by said lease, I ,

23-27
EXTENSION OF NOTE - CONSIDERATION - IN

Master in Chancery of Cook County .
Lyne S. Davison , attorney in fact for said Pollock Bar

bour, will, onTuesday the seventh (7th) day of March ,

TEREST Recent Publications .

A. D. 1876 , at the hour of ten ( 10 ) o'clock in the forenoon .

STATE CONTROLISOLS.COOK COUNTY , SS. CIR. of that day , on the sidewalk immediately in front of the

1. When , after thematuring of a note

cuit Court of Cook county. In chancery. - Charles building known as Number 384 South State street, Chi

B. Forrest vs. James F. Keeney , trustee , Lucien cago, Illinois, sell to the highest bidder, for cash ,atpub
running one year and bearing interestat BRYANT & STRATTON Business ARITHME- and LoveM. Hart,heirs at law of Georgiana B. Hart, lic auction ,the building and all the improvements situ
the rate of twelve per cent. per annum TIC. By H. B. Bryant, E. E. White deceased ,and M. C. Bishop ,in her own right and as ated and being on said lot 13 , in block 136, in the School

executrix of the last will and testament ofGeorgiana Section addition to Chicago, and known asnumber 384

until paid, the payee agrees to extend
and C. G. Stowell. Published by Al . B. Hart,deceased.

South State street, Chicago, and all the right, title and

the note for another year upon the prom
bert Mason, New York . 8vo. , 564 pp . decree entered on the fourth day of February,A. D.

Public notice is hereby given that in pursuance of a interest acquired by the said J. D. Jensen , under the

said lense.

ise of thepayor to pay interest at the Here we have a book for the business 1876, by the said court in the above entitled cause, I, Chicago, February 5th , 1876 .
Walter Butler, master in chancery of said Cook county , LYNE S. DAVISON ,

rate of fifteen per cent. per annum , pay man and commercial student, that sur will , at thehour of ten o'clock in the forenoon , on Sat. Attorney in fact for Pollock Barbour ..

able monthly ; Held , That such promise
SAMUEL KERR, Attorney.

was sufficient consideration to sustain passes anything of the kind before pub west door of the two north doors of the building now
used as a court house for said Cook county , situate on

E. L. BARBER ,

the agreement.
Jished . It is full of important business the southeast corner of LaSalle and Adams streets, in S. E. Corner State and 29th Streets.

2. A payment of a part of an amount computations. Part 1st embraces the highestand best bidder for cash, the following described YHANCERY NOTICE . STATE OF ILLINOIS ,

due is not sufficient consideration to Science of Numbers . Part 2d covers the
premises, to wit : CHcounty of Cook , ss . Circuit Court of Cook county ,

Lots numbered nine ( 9) and ten (10 ), in block number March term ,A. D. 1876. Daniel D. Emmett v8 . Mary

sustain an agreement to extend the time twenty-two (22), and lots fifteen (15 ) and sixteen ( 16) in A. Wharton , Thomas Rives and the unknown heirs of

of paymentof the residue .
great mass of computations that are con block number twenty -three (23), all in Ravenswood , Catharine Emmett, deceased . In chancery.

Cook county, Illinois , being a subdivision of part of the

tinually arising in business offices, with northeast quarter and porthenst quarter of the sonth

Affidavit of the non -residence of Mary A. Wharton

KINGMAN, C. J. , concurring.
and Thomas Rives , defendants above named , having.
been filed in the office of the clerk of said Cireuit court ,

Frank J. Robinson et al. v. Hiero T. Wilson . the most approved methods of solving seventeenteras ane in tovisu forty 49 ) norma,range four
of Cook county , notice is herebygiven to the said Mary

A. Wharton and Thomas Rives , that the complainant
them . Part 3d embraces a large number teen (14), cast of the third principalmeridian .

BANKRUPTCY-CERTIFICATE OF DISCHARGE , heretofore filed his bill of complaint in said court, on

WALTER BUTLER,

--PROPERTY EXEMPT . of valuable tables, and other condensed
the chancery side thereof, and that a summons thereup

Master in Chancery of Cook County . on issued out of said court against said defendants , re

A. E. GUILD , Jr. , Solr, 23-25
1. While section 3 of chapter 12 of the matter of great moment to the business

turnable at the court house in the city of Chicago, in

said county , on the third Monday of March next , ( 1876).

General Statutes is general in its terms, man, arranged in convenient manner for
SAM'L STRAUS , as is by law required .

and directs the court on production of a

Attorney , No. 184 S. Clark Street,
Now , unless you , the said Mary A. Wharton and

reference.

Thomas Rives and the unknown heiry of Catharine

certificate of discharge in bankruptcy to

STATE OF JOHN JACOB SCHMIDT, DECEAS

EST
ed .-- Notice is hereby given to all persons having Emmett, deceased, shall personally,he and appear before

enier a discharge upon the record ofany

claims and demands against the estateof John Jacob BaidCircuit courtof Cook county, on the first day of &
Schmidt, deceased, to present the same for adjudication term thereof, to be holden at Chicago, in said couniy ,

judgment against such bankrupt, it can Law Books. Wecall attention to the and settlement at a regular term of the County court of on the third Monday of March , 1876 , and plead , answer

not anddoes not apply to any other judg- advertisement of Callaghan and Com- city of Chicago, on the third Monday of April,A.

or demur to the said complainant's bill of complaint,
the same, and thematters and things therein charged

ments than such as are legally discharg.
D. 1876 , being the 17th day thereof.

and stated, will be taken as confessed, and a decree en

ed by the proceedings in bankruptcy.

pany, of law books just published by Chicago, February 17th . A.D.1876.
tered against you according to the prayer of said bill.

ELIZABETH SCHMIDT, Administratrix .
JACOB GROSS , Clerk .

2. When premises which have been them .
SAM'L STRAUS , Atty .

22-27a E. L. BARBER, Corr plts . Solr . 21-22-25
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. A verdict verdict of the jury, the defendant volun Those to which we have been referred

plaintiff, the case was removed by writ must have designed to defeat the legis- where the question seemshardly to have

of error to the circuit court, where the lative intent, or he must have consented been considered, the claim upon theSATURDAY, MARCH 4 , 1876 .

judgment was affirmed, and the judg: to carry it out. The former is not to be transferree having been abandoned ;

ment of affirmance we are now called presumed . And if the latter wasthe and Palmer v The Ridge Mining Com
upon to review .

fact , coming as he did into privity with pany , 34 Penn. State, 288, which is rested

The Courts. The leading assignment of error here the company, there is a necessary imp!i upon Sansom's case, and upon the fact

is that the court below erroneously ruled cation that he undertook to complete the that, by the charter, the company was

that an assignee of stock, or of a certifi- payment of allthat was unpaid of the authorized to forfeit the stock for non

Through the courtesy of Clark W. cateof stock in an insurance company, sharesheheld wheneveritshould be payment of calls. We are also referred

Upton, of the law firm of Upton, Bou- without an agreementor promise to pay. binding in law, no form of words is nec- 134, the circumstancesofwhich were
To constitute a promise to Seymour v. Sturgess, 26 New York,

TELL & WATERMAN, of this city , we have This, however, is not a fair statement of essary . An implied promise is proved very peculiar. In neither of these cases

received the following opinion : what the court did rule. The court in- by circumstantial evidence-by proofof was it brought to the attention of the

UNITED STATES SUPREME COURT. feree of stock on the books of an insur- tended to assume an obligation. Aparty held for the protection of creditors instructed the jury,in effect,thatthe trans- circumstances that show the party in- court that the stock wasatrustfund

OCTOBER TERM, 1875. ance company, on which only twenty may assume an obligation by putting the first instance, a fund nopart of

per cent. of its nominal value has been himself into a position which requires which either the company, or its stock
DANIEL WEBSTER, plaintiff in error, paid, is liable for calls for the unpaid the performance of duties. holders, was at liberty to withhold.

CLARK W.Upton , assignee in bankruptcy of the portion madeduring his ownership, What we have said thus far is applica They do not, we think , assert the doc

without proof of any express promise by ble to the case of an original subscriber trine which is generally accepted . In

In error to the CircuitCourtof the United States for him to pay such calls. Thisinstruction, to the stock, and equally to a transferee Angell & AmesonCorporations, sec.

the Northern District of Illinois. we think ,wasentirely correct. The cap- of the stock who has become such by 534 , it is said : “ When an original sub

ital stock ofan insurance company, like transfer on the books of the company. scriber to the stock of an incorporated

BANKRUPT INSURANCE COMPANY - ASSESS: that of any other business corporation, There are, itis true, decisions of highly company who is so boundto pay thein

FEREETO PAY ASSESSMENT ON UNPAID is a trust fund for the protection of its respectable courts to be found,in which stallments on his subscription, from time
STOCK. creditors or those who deal with it . it was held that even a subscriber to the to time as they are called in by the com

Held, that the transferee of stock on the books Neither the stockholders nor their capital stock ofan incorporated company pany , transfers his stock to another per

of an insurance company, on which only twenty agents, the directors, can rightfully with is not personally liableforcalls, unless son ,such other person is substitutednot

liable forcalls for the unpaid portion made during reachof thosewho have lawfulclaims or unless theact of incorporation or

some of the original subscriber, and he ishis ownership ,without proofofany express prom

ise by him to pay such calls. against the company. And the stock statue declares that he shall pay them . bound to pay up the installments called

2. CAPITAL STOCK . - Thatthecapital stock of thus held in trust is the whole stock , not Such was the decision ofa Supreme Court for after thetransfer to him. The liabil,

business,is a trust fund for the protection of its merelythatpercentaye ofit which has of New York, reported in 17th Barbour, ity to pay the installments isshifted
creditors, or those who deal with it. Neither been called in and paid . This has been page 567,the ca - e of The Fort Edward from the out-going to the in - coming

the stockholders por the directors can lawfully decided so often that it has become a and Fort Miller Plank Road Companyv. shareholder. A privity is created be
withhold any portion of the stock from the reach

of those who have lawful claims against the com
familiar doctrine. But what is it worth Payne. similar ruling was made in tween the two bythe assignment of the

stock, not merely that percentage ofit which has the stockholders to pay theunpaid por- Company v. Kendall
, 31 Maine, 470. A and also between themand the corpora

pany, that the scock held in trust is the whole if there is no legal liability resting on The Kennebec and Portland Railroad oneandthe acceptance of the other,

3. In Upton, etc.v. Tribilcock ,it was held that tion of their shares unless they have ex .
like ruling bas also been made in Massa- tion , for it would be absurd to say, upon

the originalholders ofthe stock are liable for the presslypromisedto pay it ? Štockhold - chusetts. In most,if not all of these general reasoning, that if the original
unpaid balances at the suit of the assignee in

bankruptcy, and that without any express prom ers become such in severalways; either cases, it appeared that the law authori- subscribers have the power ofassigning

by original subscription , or by assign- zing the incorporation of the companies their shares,they should,after disposing

That the transferee of stock in an incorporated chase fromthe company. An express of calls or assessments oftheunpaid por- are thrown upon the owners of the4. LIABILITY OF THETRANSFEREEOFSTOCK ment of prior holders,orby direct pur- had provided a remedy for non -payment ofthem , be liable to the burdens which

been accepted by the company as a stockholder promise is almost unknown, except in tions ofthe stock taken. The company stock. ” So in Redfield on Railways, 53,

and his name has been registered on the stock the case of an original subscription , and was authorized to declare forfeited, or to sec. 7-4, is said the cases agree that
books as a corporate ; and being thus liable oftener than otherwise it is not made in sell the stock for default of the stock

there is an implied promise that hewill pay calls that. Thesubscriber merelyagrees to holder,and the law havinggiven sucha shares is transferred to the register of
whenever the name of the vendee of

5. RELEASING STOCK:n That the stock cannot take stock . He doesnot expresslyprom- remedy, it was held to be exclusiveof shareholders, thevendor isexonerated,
be released : that is, that the liabilities ofthe ise to pay for it . Practically, then, un any other. Yet in them all it was con- and the vendee becomes liable for calls.

pany, to the injury ofcreditors, without payment. less the ownership of such stock carries ceded that if the statute had declared the We think , therefore, the transferee of
6. NON-ASSESSIBLE.- That the fact the certificate with it the legal duty of paying all legit. calls or assessments should be paid, an stock in an incorporated company is

taken by thedefendant was marked " non-asses. imate calls made during thecontinuance action of assumpsit mightbe maintained liable for calls made after he has been

19. A court of equity willcompel a transferee of of the ownership, the fund held in trust against the original stockholder on a accepted by the company as a stock

stock to record the transcript,and to pay all calls for creditors is only that portion of each promise to pay,implied only fromthe holder,and his namehas been regis

share which was paid prior to the organ- legislative intent. Surely the legislative tered on the stock books as a corpora

Mr. Justice Strong delivered the opin . izationofthe company,in many cases intentthatthe full value of the stock au- tor; and being thus liable, there is an

ion of the court. not more than five per cent.; in the pre- thorized and required to be subscribed, implied promise that he will pay calls

The Great Western Insurance Compa- sent, only twenty . Then the company in other words,theentire capital, shall made while he continues the owner.

ny, of which the plaintiff below is the commences business and incurs obliga- be in factpaid in when required, that it All the cases agree that creditors of a

assignee in bankruptcy,wasincorporated tions, representing all the while tothose shall be real,and notmerely nominal,is corporation , may compel payment of

under the lawsof Illinois in 1857,with whodealwithit that its capital is the plain enough whentheauthority to ex . the stock subscribed, so far asit isneces

general power to insure all kinds of amount of stock taken,when in truth ist as a corporation and to do business is sary for the satisfaction of the debts due

propertyagainst both fire and marine the fund which isheld in trust for cred- given on condition that the capital sub- by the company. This results from the

losses. Subsequently to its organization itors is only that part ofthe stock which scribed shall not be less than a specified fact that the whole subscribed capital is

its capitalwas increased to wore than has been actuaily paid in. This cannot sum . A requisition that the subscribed a trust fund for the payment of creditors

one million of dollars, and it wasauthor- be. If it is, very many corporations stock shall not be less than one million whenthe company becomes insolvent.

ized by law furthertoincrease its capital make fraudulent representationsdaily to ofdollars,would be idle if the subscri- From this it isalegitimate deduction

to $ 5,000,000. It does not appear, how those who give them credit. bers need pay only a first installment on that the stock cannot be released , that

ever, from the record, that of the stock The Great Western Insurance Compa- their subscriptions,for example, five per is,that the liabilities of the stockholders

subscribed more than about $ 222 000 was ny reported to the auditor of public ac cent. Manifestly that would not be what cannot be discharged by the company,

ever paid in , a sum equal to nearly counts, as required by law , that the the law intended, and if its intent was to the injury of creditors, without pay

twenty per cent.of the par value, leaving amount of its capital stock outstanding that the whole capital might be called ment . The fact, therefore, that in this

over $ 965,000 of subscribed capital un- ( par value of shares $100 each) was $1,- in , it is difficult to see why a subscriber, case the certificate of stock taken by the

paid . In this condition the company 188,000 ; that the amount of paid up cap. knowing that intent and voluntarily be defendant below was marked

went into bankruptcy in 1872, owing à ital stock was $222,831.42, and that the coming a subscriber, does not impliedly assessable” is of no importance. The

very large sum , equal to , if not greater amount ofsubscribed capital for which engage topay in full for his shares,when suit is brought by the assignee in bank

than its entire subscribed capital, and the subscribers or holderswere liable was payment isrequired. It is, however, ruptcy, who represents creditors, and ,

Clark W. Upton, the plaintiff, became $ 965,168 58. This report wasmadeon the unnecessary to discuss this question far as against him , the company had no

the assignee . The district court then i0th of January, 1871. Thus, those who ther, for it is settled by the judgment of right to release the holders of the stock

directed a call to be made for the eighty effected insurances with the company this court. In Upton, assignee of The from the payment of the eighty per cent.

per cent, remaining unpaid of the capital were assured that over one million of Great Western Insurance Company v. unpaid.

stock . A call was accordingly made,and dollars were held as a trust fund to se- Tribilcock,decided at this term, we ruled The second assignment of error and

payments having been neglected, the as cure the company's payment of their that the original holders of the stock are the third are in substance that the court

signee brought this suit against the de- policies. But if the subscribers and liable for the unpaid balances at the suit should not bave admitted in evidence

fendant, averring that he was the holder holders of the shares are not liable for of the assignee in bankruptcy , and that the order of the district court directing

of one hundred shares, of the par value the more than eighty per cent. unpaid , without any express promise to pay. a call by the assignee of the unpaid

ofonehundred dollars each , and , assuch , the representation was untrue. Persons The bankrupt corporation in that case balance of the stock, and should not

responsible for the eighty per cent. un. assured have less than one- fifth the secu was the same as in this . have ruled that the call made under the

paid . On the trial, evidence was given rity that was promised them . This is But if the law implies a promise by order was effective to make the liability

tending to show that one Hale was not what the statutes authorizing the in- the original holders orsubscribers to pay of the defendant complete. That these

the owner of a large amount of the stock corporation of the company contempla- the full par value when it may be called, assignments cannot besustained was de

of the company, for which he held the ted. The stock was requiredto be notless itfollows that an assignee of the stock, cided in Carver v.Upton, a case before

company's certificates, and that he had, than a given amount,though the com- when he has comeinto privity with the us at this term . Nothing more need be

through his brother, sold one hundred pany was authorized to commence busi- company, by having stock transferred to said in reference to them.

shares to the defendant, on which twen- ness when five per cent. of that amount him on the company's books, is equally The last assignment of any thing that

ty per cent. had been paid . The books was paid in . Why fix a minimum amount liable. The same reasons exist for im- can be assigned for error is that the

of the company had been destroyed in of stock if all of it was not intended to be plying a promise by him as exist for court charged the jury as follows : " The

the great fire in Chicago in 1871 , but a security for those who obtained insur- raising up a promise by his assignor. only question is, was the defendant a

there was evidence tending to show that ance ? There is no conceivable reason And such is the law, as laid down by the stockholder of the company ? If the

the defendant's name was on the stock for such a requirement,unless it be either text writers generally , and by many de testimony satisfies you that the defend

ledger, and that the defendant transfer to provide for the creditors a capital suf cisions of the courts .--- (Bond v.The Sus- ant purchased of Hale one hundred

red, or caused the stock bought from ficient for their security , or to secure the quehanna Bridge , 6 Har. & Johnson , 128 ; shares of this stock , and that it was

Hale to be transferred to himself on the stockholders themselves against the con- Hall v. United States Insurance Compa- transferred in the books of thecompany ,

books of the company. The district sequences ofan inadequate capital. The ny, 5 Gill, 484; Railroad Company v. either by Webster, the defendant, or by

judge submitted to the jury to find plain object of the statute, therefore, Boorman, 12 Conn . , 530 ; Haddersfield Hale, who sold the stock , or by the di

whether the defendant actually thus be would be defeated if there is no liability Canal Co. v. Buckley, 7 T. M. , 36.) There rection of either of them , then the de

came a stockholder, recognized as such of the stockholder to pay the full pre- are a very few cases, it must be admit . fendant is liable the same as if he had

on thebooks ofthe company, instructing scribed amount of each share of his stock . ted , in which it has been held that the subscribed for the stock ." The objec

them that if he did he wasliable for the With this plain object of the legislature purchaser of stock , partially paid, is not tion urged against this is that a transfer

eighty per cent. unpaid as if he had been in view it must be assumed, after the liable for calls made after his purchase . I on the books directed by Hale, after the

non

I
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V.

the District of Iowa.

stances.

V.

THE UNITED ATES.

purchase by Webster, could not affect obtained by officers of the court, and to the full operation of the pardon be not view must be affirmed, except as to the
the latter's liability . But if Webster an extent greatly in excess of their legal restrained by the conditions upon which costs of the proceedings subsequent to

became the purchaser, it was his ven- charges ; and some of them were paid to it is granted. The condition annexed the presentation of the application of

dor's duty to make the transfer to him , the judge. The moneys from the different to the pardon of the petitioner does not the petitioner. Those costs should be
where only a legal transfer could be confiscation cases being indiscriminate- defeat such operation in the present apportioned against the parties ordered

made, namely, on the books of the com ly mixed , would seem to have been taken case. The property of the petitioner to make restitution, according to the
pany, and the purchase was in itself au- by the officers of the court whenever forfeited consisted of numerous money . respective amounts they are adjudged to

thority to the vendor to make the trans- funds were needed by them , without re- bonds, secured by mortgage on lands in restore. The cause will, therefore, be
fer. Still further it was Webster's duty gard to the sources from which they Kansas. These bonds were not sold remanded , with directions to modify the

to have the legal transfer made to relieve were derived , or the propriety of their under the confiscation laws ; they were decree in this particular ; but in all other

the vendor from liability to future calls. application to the purposes for which collected by the officers of the court, in respects the decree is affirmed.
A court of equity will compel a trans : they were used . part by voluntary payments by the ob

feree of stock to record the transfer, and In April, 1866, the petitioner applied ligors, and in part by sale of the lands | UNITED STATES SUPREME COURT,

to pay all calls after the transfer .- (3 to the court for leave to file a petition mortgaged. These lands did not belong

De Gex & Smale Ch . , 310. ) If so, it is for therestoration to him of theproceeds to the petitioner, A mortgage in Kan OPINION DELIVERED JAN. 31 , 1876.

clear that the vendor may himself re- of his property , after deducting the costs sas does not pass the title of the prop- THE MILWAUKEE AND SAINTPAUL RAILWAY COM

quest the transfer to be made, and that of the legal proceedings, alleging that erty mortgaged ; it is a mere security PANY , plaintiffs in error,

when it is made at his request , the he had ben pardoned by the Presidentof for the debt, to which the creditor may
MARY A. F. ARMS and D. D. ARMS.

buyer becomes responsible for subse- the United States, and setting forth a resort to enforce payment. The property in error to the Circuit Court of the United States for

quent calls. This, however, does not copy of the pardon. The pardon was mortgaged was not confiscated nor sold

interfere with the rightof one who ap- issued in September , 1865, and was in under the confiscation laws . When a

pears to be a stockholder on the books terms a full pardon and amnesty for all bond of one of the debtors was not vol . IES -NEGLIGENCE -MEASURE OF DAMAGES.
ACTION TO RECOVER FOR PERSONAL INJUR

of a company, to show that his name offenses committed by the petitioner, untarily paid, the court proceeded to

appears on the books without right,and arisingfrom participation, direct or in- enforce its payment by the ordinary be regarded as gross negligence. Itistheabsence
1. Gross NEGLIGENCE . - The court stateswhat is to

without his authority. direct, in the rebellion ,subject to certain measure resorted to in the case of mort of thecare that was requisite under the circum

The judgment of the circuit court is conditions . One of these conditions pro, gages, that is , a sale ofthe security.

affirmed . vided that the petitioner should pay all
2. PUNATIVE OR EXEMPLARY DAMAGES. – The

The objectof the condition in question court states when punative or exemplary damages.

E. Van Buren for plaintiff in error. costs which may have accrued in pro- annexed to the pardon was to protect may beawarded .- [ED. LEGAL News.]

BOUTELL and WATERMAN for defendant ceedings instituted or pending against the purchaser of property of the peti Mr. Justice Davis delivered the opin
in error.

his person or property before the accep- tioner at a judicial sale, decreed under ion of the Court.

tance ofthe pardon. Another condition the confiscation laws, from any claim by This action was brought to recover

UNITED STATES SUPREME COURT. was that the petitioner should not by him, either for the property or the pur- damages for the injury received by Mrs.

virtue of the pardon claim any property , chase -money. Numerous sales had been Arms by reason of a collision of the deOPINION DELIVERED FEB. 7 , 1876.
or the proceeds of any property, which made underdecrees in confiscation cases, fendant's train of cars, upon which she

THOMAS A. OSBORN , JAMES S. EMERY and JAMES bad been sold by the order, judgment, and a similar condition was usually in: was a passenger, with another train upon
L. MCDOWELL, plaintiffs in error, or decree of a court under the confisca- serted in pardons to secure the purcha- the same track moving in an opposite di

No. 77
tion laws of the United States.

sers from molestation. Full effect is thus rection , which resulted in a verdict and

In error to the Ciercuiser courtrealheunited States for tion, but the circuit court
, on appeal, is an actof grace, limitations upon its error insist that they wereseverely dealt

Thedistrict court refused the applica- given to the condition ; and as a pardon judgment for $ 4,000. The plaintiffs in

1.A pardon by the President restores to its reversed its orderand allowed thepeti- operation should be strictly construed. with in the court below, and that they

recipient all rights of property lost by the offense tion to be filed . The district court held , But it is contended that as the bonds are entitled to redress in this court.

pardoned , unless the property has by judicial it would seem , that the conditions at were forfeited to the government by the The bill of exceptions discloses this

process become vested in other persons subject tached to the pardon precluded the peti- decree of the districtcourt, there can be state of facts : Mrs. Arms, in October,

2. A condition annexed to a pardon , that the tioner from seeking to obtain the proceeds no restitution except by grant or convey. 1870, was a passengeron defendant's train

recipientshall not by virtue of it claim any prop: of his property. But the circuit court ance of some kind from the government, of cars, which, while running at a speed
erty, or the proceeds of any property , sold by the

order, judgment, or decree of a court underthe
was of opinion that the effect of a pardon and that the proprietary interests of the of fourteen or fifteen miles an hour, col.

the confiscation laws of the United States, does was to restore to its recipient all rights government can only be disposed of by lided with an engine on the same track .

not preclude him from applying to thecourt for of property lost by the offense pardoned, act of Congress. The answer is that the the jar occasioned by the collision was

gage, confiscated, the proceeds being collected by unless the property had , by judicialpro- forfeiture results, not from the decree of light, and more of a push than a shock .

the officers of the court in part by voluntary cess , become vested in other persons, the court, but from the offense which the fronts of the two engines were de

payment by the obligors, and in part by sale of subject to such exceptions as were pre: the decree establishesand declares. The moli-hed, and a new engine removed the

intended to protect purchasers at judicialsale, scribed by the pardon itself; that until pardon, in releasing the offense , obliter train . This was all the testimony offer

decreed under the confiscation laws , from any an order of distribution of the proceeds ating it in legal contemplation , Carlisle v . 1 ed by either party as to the character of

claim of the original owner, for the property sold was made in these cases ,or the proceeds United States, 16 Wallace , 151 , removes the collision and the cause of it , but

or the purchase.money.

3. The proceeds of property confiscated paid were actually paid into the hands of the the ground of the forfeiture upon which there was evidence tending to show that

into court, are under the control of the court party entitled as informer to receive the decree rests, and the source of title Mrs.Armswas thrown from her seat and

until an order for their distribution is made,or them , or into the treasury of the United is then gone. sustained the injuries ofwhich she com

entitled to them , or into thetreasury oftheUnited States, they were within the control of But were this otherwise, the constitu- plained. After the evidence had been

States. the court, and that no vested right to tional grant to the President of the pow . submitted to the jury , the court gave

4. Where moneys belonging to theregistryof the proceeds had accrued so as to pre er to pardon offenses m..st be held to thein the following instruction : “ If you

ity of law , the court can by summary proceedings, vent the pardon from restoring them to carry with it , as an incident, the power fi d that the accident was caused by the

com pel their restitution : and any one entitled to the petitioner. Woolworth's Rep . , 198. to release penalties and forfeitures which gross negligence of the defendants ser

the moneysmay applyto the court by petition for This ruling is here assailed by officers of accrue from the offenses. vants controlling the train , you may give
a delivery ofthem to him.

the court, who are called upon to make The petitioner being restored by the to the plaintiffs punitive or exemplary

Mr. Justice FIELD delivered the opin- restitution of a portion of the proceeds pardon to his rights in the proceeds of damages . "

ion of the Court. they obtained , not by tue United States, the property forfeited, after deducting The court doubtless assumed that the

The material questions presented in who are alone interested in the decision from them the costs of the legal proceed mere fact that two railroad trains collide

this case for our determination relate : It is not a matter for these officers to ings, naturally invoked the aid of the is, ipso facto,evidence of gross negligence

first, to the effect of thePresident's par- complain that proceeds of property ad- court in which the proceedings were on the part of the employes of the com

don upon the rights of the petitioner to judged forfeited to the United States are bad, orto which they were transferred, pany , justifying the assessment of exem

the proceeds of his property confiscated held subject to the further disposition for restitution of the proceeds. Proceed- plary damages, for a collision could not

by the decree of the district court ; and , of the court, and possible restitution to ings in confiscation casesare required by well occur under less aggravated circum

second , to the power of the court to com the original owner. That is a matter the statute to conform as nearly as may stances, or cause slighter injury. Neither

pel restitution to its registry of moneys which concerns only the United States, be to proceedings in admiralty or rev- train was thrown from the track, and the

illegally received by its former officers . and they have not seen fit to object to enue cases. And in admiralty it is the effect of the collision was only to demol

In May, 1863, the District Court, of the decision. But independently of this constant practice for persons having an ish the fronts of the two locomotives. It

Kansas decreed the condemnation and consideration we are clear that the de- interest in proceeds in the registry of the did not produce the " shock " even which

forfeiture to the United States of the sev . cision was correct . The pardon , as is court, tu intervene by petition and sum usually happens in case of a serious col

eral bondsand mortgages described in the seen , embraces all offenses arising from mary proceedings to obtain a delivery of lision . The train on which Mrs. Arms

information filed by the government. participation of the petitioner, direct or the moneys to which they are entitled . was riding wasmoving at a very moder

In June following it ordered that the indirect, in the rebellion . It covers , The 43d admiralty rule recognizes this ate rate of speed , and the other train

several debtors on these bonds should, therefore, the offenses for which the for- right; and in cases without number the must have peen nearly if not quite sta

within five months thereafter, pay into feiture of his property was decreed. The right has been enforced. The power of tionary. There was nothing, therefore,

court themoney due by them respect coifiscation law of 1862, though con- the court over moneys belonging to its save the fact that a collision happened,

ively , and that in default of soch pay- strued to apply only to public enemies, registry continues until they are distrib : upon which to charge negligence upon

ment, the clerk should issue to the mar. is limited to such of them as were en- uted pursuantto final decreesin the cases the company. This was enough to enti

shal orders for the sale of the mortgaged gaged in and gave aid and comfort to in which the moneys are paid . If from tle Mrs. Arms to full compensatory dam

property , upon which he should proceed the rebellion . Sec 7, 12 Statutes at any cause they are previously withdrawn ages, but the inquiry is whether the jury

as on execution under the laws of Kan- Large , p , 590. The pardon of that of- from the registry without authority of had a right to go further and give exem

sas. Some of the debtors paid the fense necessarily carried with it the re- law , the court can, by summary proceed - plary damages.

amounts due by them into the court ; lease of the penalty attached to its comings, compel their restitution. In the It isundoubtedly true that the allow

but the majority of them failed in this mission , so far as such release was in present case it is no answer to the order ance of anything more than an adequate

respect, and orders for the sale of the the power of the government , unless for restitution that the appellants receiv- pecuniary indemnity for a wrong suffer

property mortgaged were issued to the specially restrained by exceptions em ed the moneys they obtained as officers ed is a great departure from the princi

marshal. To him the greater number braced in the instrument itself. It is of thecourt,and that they have long since ple on which damages in civil suits are

paid without sale, but in some instances of the very essence of a pardon that it ceased to be such officers. If the moneys awarded, but although , as a general rule,

saleswere made. Over twenty thousand releases the offender from the conse were illegally taken , they must be re- the plaintiff recovers a mere compensa

dollars in this way came into the pos- quences of his offense . If , in the pro- stored, and until a decree of distribution tion for his private injury , yet the doc

session of officers of the court . ceedings to establish his culpability and is made and enforced , the summary trine is too well settled now to be shaken,

There were at the time numerous enforce the penalty, and before the power of the court to compel restitution that exemplary damages may in certain

other confiscation cases pending in the grant of the pardon , the rights of others remains intact. The power could be cases be recovered. As the question of

court , and the moneys received from than the government have vested , those applied in no case more fittingly than to intention is always material in an action

them were indiscriminately mixed with rights can not be impaired by the par- previous officers ofthe court. of tort, and as the circumstances which

the moneys received in the cases against don. The government having parted The carefuland labored reports of the aggravate the transaction are, therefore,

the property of the petitioner. None of with its power over such rights, they commissioners appointed by the court proper to be weighed by the jury in fix

the moneys received in any of the cases necessarily remain as they existed pre- to examine into the proceedings in the ing that compensation, it may well be

was paid into the treasury of the United viously to the grant of the pardon . The confiscation cases, ascertain the expen - considered whether the doctrine of ex

States, and no order was made by the government can only release wbat it ses incurred, and trace out as far as pos- emplary damages cannot be reconciled

court for any such payment. Some of holds. But unless rights of others in sible the moneys received, were properly with the idea that compensation alone is

them were deposited in a banking-house the property condemned have accrued, confirmed. There is no objection to the measure of redress.

at Leavenworth , designated as the place the penalty of forfeiture annexed to the their findings which merits considera But rists have chosen to place this

of deposit of moneys paid into court, commission of the offensemust fall with tion. doctrine on the ground not that the suf

and afterwards drawn out . Some were the pardon of the offense itself, provided The decree brought before us for referer is to be recompensed, but that the

-
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offender is to be punished,and although ject. — ( Bealv. SouthDevon Railway 3rd pr. M., in Cook county . As the evi . only accomplish that purpose by levying

the soundness of it has been questioned Company, 3 H. & C., 327. ) dence shows, Herman deserted Debo a fine, or suffering a recovery. Hence it

by some text- writers and courts, it must Grill v . General Iron Screw Collier rah within about three months after is seen that there is no authority in the

be accepted as the general rule in Eng. Company (Law Reports, C. P. , 1 , 1865-6 ) the marriage, and they have not lived common law that can be invoked to aid

landand in most of the States of this was heard in the common pleas on ap- together since. There is no question in the execution of this deed , or to make

country:-(1 Redfieid on Railway, p. 576 ; peal . One of the points raised was the the case that Jaworski purchased the the conveyance operative. Not being

Sedgwick on Measure of Damages, 4th supposed misdirection of the Lord Chief land from Tuthill King the patentee enabled by the common law to so con

edition, chapter XVIII, and note ,where Justice who tried the case, because he from the Government, and thereby be vey , married women derive all of their

the cases are collected and reviewed) . had made no distinction between gross came invested with the title in fee. But power to convey from the statute alone,

And it has received the sanction of and ordinary negligence . JusticeWilles, it isclaimed thatHermanand Deborah and a conveyance to be valid or to pass

this court. It was discussed and recog- in deciding the point, after stating his subsequently reconveyed the land to any rights, the party must conform to

nized in Day v.Woodworth , ( 13 Howard, agreementwith the dictum of Lord Cran . Jaworski, but, in so doing, a mistake the substantial requirements of the stat

371,) but the rule was more accurately worth , said : Confusion had arisen was made, in describing the grantee as ute, and that she should be of the age of

stated in the Philadelphia, Wilmington, from regarding negligence as a positive Lawreski- on the 24th of December, eighteen years or upwards, is made by

and Baltimore Railroad Company v. instead of a negative word. It is really 1852. And that afterwards Jaworski the statute absolutely essentialto the va

Quigley , ( 21 Howard, 213, which was the absence of such care as it was the conveyed these and other lands about lidity of the deed , or to pass title . This

an action against the company for libel . duty of the defendant to use . Gross is this same time, to Newkirk and Ward , deed under the statute was void ; and

One of the errors assigned was that the a word of description and not of defini- from whom appellants claim by mesne being void ,she wasnot bound to repu

circuit court did not place any limit on tion, and itwould have been only intro- conveyances to have derived title. diate it , three years after arriving at the

the power of the jury to give exemplary ducing a source of confusion to use the It is claimed, and we think the evi- age of eighteen . Had she been under

damages, if in their opinion they were expression gross negligence instead of dence shows, that appellee, at the time that age, and unmarried ,and had made

called for. Mr. Justice Campbell,who theequivalent — a want of due care and of her marriage, was not of age, nor was a deed, it would have been only voidable,

delivered the opinion of the court, said : skill in navigating the vessel , whichwas she when it is claimedshe and her hus- and she would have been required, with

“ In Day v. Woodworth this court recog- again and again used by the Lord Chief band reconveyed to Jaworski, in De- in three years after coming of the age of

nized the power of the jury in certain Justice in his summing up." .
cember, 1852, although there may be eighteen, to take the necessary steps, as

actions of tort to assess against the tort Gross negligence is a relative term . It some criticism of the testimony of the this court has repeatedly held, to avoid

feasor punitive or exemplary damages. is , doubtless, to be understood as mean- witnesses, as to other dates and facts it. But the statute having declared that

Whenever the injury. complained of ing a greater wantof care than is implied connected with their testimony as to it shall only be lawful for a married wo

has been inflicted maliciously or wan- by the term ordinary negligence, but her minority. She and her mother both man who is over eighteen years of age to

tonly, and with circumstances of con- after all it means the absence of the care testify that she was but fourteen years make a deed to her property , by joining

tumely or indignity , the jury are not that was requisite under the circum- of age when she was married . She fixes with her husband in a conveyance for

limited to the ascertainment of a simple stances. In thissense the collision in the date of her marriage at the 24th of the purpose. A deed made contrary to

compensation for the wrong committed controversy was the result of gross neg. February , 1852. It appears that the its provisions is yoid , and not merely

against the aggrieved person. But the ligence , because the employes of the deed from Jaworski to appellee and voidable. This view of the question was

malice spoken of in this rule is not mere company did not use the care that was husband bore date on the 25th ofMarch , not presented by appellee's counsel , but

ly thedoing of an unlawful or injurious required to avert the accident. But the 1853 , and the mother says it was made it is so obvious and essential to a cur
act. The word implies that the wrong absence of this care , whether called gross about a month after the marriage. rent decision of the case, that we have

complained of was conceived in the spirit or ordinary negligence, did not author- Thus this date is fixed with reasonable deemed it proper to give it full weight in

of mischief or criminal indifference to ize the jury to visit the company with certainty. As to appellee's age, both she its decision. There was much evidence

civil obligations. " As nothing of this damages beyond the limit of compensa- and her mother must be likely to have on the question, whether or not appellee

kind, under the evidence, could be im . tion for the injuryinflicted . To do this rembembered. Marriage is alwayscon- and her husband madea deed reconvey

puted to the defendants, the judgmen there must have been some willful mis- sidered so important an event that most ing the lands in controversy to Jaworski.
was reversed .

conduct or that entire want ofcare which persons always remember it with cer- All the evidence considered ,thequestion

Although this rule was announced in would raise the presumption of a con- tainty ,and also the age at which it oc is left,we think , in great doubt. It is

an action for libel , it is equally applica scious indifference to consequences. curs. These things are seldom forgot- contradictory, uncertain ,and perhaps ir

ble to suits for personal injuries received Nothing of this kind can be imputed to ten whilst memory lasts, by even the reconcilable. But from what we have

from the negligence of others. The ag . the persons in charge of the train, and most illiterate, and those who can said, it will be seen that it is wholly im

grievedperson is entitled to redress thecourt, therefore,misdirected the jury . neither read nor write generally know, material whether or not the deed was

commensurate to such injuries, and in For this reason the judgment is re- and seldom forget theirown ages; and made, and hence we have not discussed

order to ascertain its extent the jury versed and a new trial ordered . mothers of that description are believed the evidence on that question.

may consider all the facts which relate to remember the ages of their children We now come to the question, wheth
to the wrongful act of the defendant and

We are indebted to the law firm of Nis
quite as well as the educatedand more

its consequences to the plaintiff, but

er or not appellee has now the right to

gifted. And although both have mis- urge the invalidity of this deed , against

they are not at liberty to go further un- SEN & BARNUM, of this city , for the fol- taken other dates, we are satisfied that the claims of appellants, oris she bound

less it was done wilfully or was the re- lowing opinion : tbey were not likely to be mistaken as by laches or the statutes of limitations

sult of that reckless indifference to the to that fact.
from asserting her rights. Appellant's

rights of others, which is equivalent to SUPREME COURT OF ILLINOIS. If this, then, be true, appellee was not claimto deny title by a connected chain

an intentional violation of them. In

that case, the jury are authorized , for
OPINION FILED Jan. 21 , 1876.

quite fifteen when she is claimed to from King to themselves, through Jaw.

have joined in the execution of this orski, he having subsequently conveyed

the sake of public example, to give such No. 192. MICHAEL HARRER etal . v. DEBORAH deed to Jaworski, by her and her hus- to Newkirk and Ward, from whom ap

additional damages as the circumstances band , and if so, then she had the legal pellants derive title . And it is not ques

of the case require. The tort is aggra Appealfrom Superior Court of Cook . and undoubted right within three years tioned that they have claim or color of

vated bythe evil motive, and on this DEED TO HUSBAND AND WIFE, WHEN WIFE after comingofage torepudiate the titlemade in good faith , withthe requi
rests the rule of exemplary damages.

A

AND WIFE, WHILE WIFE IS A MINOR conveyance, even if it was made as site possession , and payment of taxes to

It is insisted, however, that where there STATUTE OF LIMITATIONS - NATURE OF claimed. Again , she was then under the create an absolute bar, under the act of

is “ gross negligence " the jury can prop ESTATE OF HUSBAND AND WIFE IN SUCH disability of marriage, which did not 1839, if appellee is not within the saving

erly give exemplarydamages. There are cease until she obtained a divorce, on clause of the statute ,and she is bound

manycases to this effect. The difficulty 1. AppelleeandWallner intermarried in Feb. the6th of January, 1874. under the act of 1835. Appellants hav
is that they do not define thetermwith 1852,and soon after, her step father, Thomas Jaw.

orski, conveyed to them two twenty -acre tracts of Not being of the age required by the ing regular connected chain of title in

any accuracy, and if it is made the cri- land . The husband deserted thewifewithin three statute to convey, by joining with her law, deducible of record from the United

terion by which to determine the liabil- months after themarriageand did not live with husband , the deed was unauthorized, States government, unless she is within

ityof the carrier beyondthelimitof her again. It was claimed thatthe husband and and possessed no title for want of power the savings of that law.

indemnity, it would seemthat adefinite that appellee was under fifteen when she was to make the deed claimed by appellants, The evidence, we think , sufficiently

meaning should be given to it . This the married and when she joined in thedeed. as reinstating the title in Jaworski, if it establishes the fact, that appellee became

courtshavebeen embarrassed in doing, vethis is true, then shehadthe right within three
was madeas claimed . The seventeenth of the age of eighteen in 1856, and the

and this court has expressed its disap- ance. But she was then under the disability of section of the Conveyance Act of 1845, three years expired within which she

probation of these attempts to fix the marriage,which did not ceaseuntil she obtained ( R.S , 1845, p. 106,) provides that: would have been required to take the

degrees of negligence by legal defini 2. DEED OF MINOR .- Not being ofage, the deed " Whenever any husband and wife re- requisite steps to assert her title under

tions. In The Steamboat New World v. was unauthorizedand passed no title . siding in this state,shall wish to convey the act of 1839 had she been sole, but

King, ( 16 Howard , 474, ) Mr. Justice Cur 3. POWER OF MARRIED WOMEN TO CONVEY AT the estate of his wife, it shall and may she then was, and had been before this

tis, in speaking of thethree degrees of to convey at common law is stated. be lawful for said husband and wife, she adverse claim arose, a married woman.

negligence, says: “ It may be doubted 4. VOID DEED- REPUDIATION.-- Thisdeed was being above the age of eighteen years, Had she been sole, and a minor at the

if these terms can be usefully applied in void under the statute,and being void shewas to execute any grant, bargain , sale, time of the adverse possession was taken

practice. Their meaning is not fixed or ing at the age of eighteen.Had the been under lease, release, feoffment, deed, convey and the payment oftaxes were com ;

capable of being so. One degree thus that ageand unmarried,and had made a deed ,it ance, or assurance in law whatever, for menced , then a different question would

described not only may be confounded would have been only voidable, and she would the conveying of suchlands, tenament have been presented. But she was mar

with another, bnt it is quiteimpractica- comingof age,umoretake the necessaryasteps ties and hereditaments." The remainderof ried when she becameof age, andwhen

ble exactly to distinguish them . Their avoid it. the section relates to the execution and the taxes were paid, in connection with

signification necessarily varies according 5. STATUTE OF LIMITATIONS -ACTOF 1861. --That acknowledgment of the deed when so possession under claim and color of

to circumstances,towhose influence the which is claimed to conclude herrights;but in made, but has no relationto this case. title made in good faith . In factshe

courts have been forced to yield until 1861, the act was passed authorizing married Has, then , this requirement been was married when every act wasdone

there are so many real exceptions that women to hold separate property to sue, etc., answered ? The husband and wife were which is claimed to conclude her rights.

the rules themselves can scarcely be said disability so as to require her to assert her rights, residents of this state,the wife had an But in 1861 , the act was adopted au

to have a general operation. If the law until she became discovert in January,1874. interest in the land , but she was not thorizing married women to hold separ

furnishes no definition of the terms gross 6. THE NATURE OF THEIR Estate .- The court eighteen years of age, and hence was ate property, as though they were sole

negligenceor ordinary negligence, which conveyed to husbandand wife, and holds that not authorized to join with her husband and unmarried , free from all controlof

can be applied in practice, but leavesit neither can have partition,nor can either sell the to make the conveyance, but it was, as their husbands. And if it becontended

to the jury to determine in each case estate so as to effect the rights of the other,and declared,negatively unlawful forher to that bythat act her disability was re

what the duty was andwhat omissions suit for the recovery oftheinjury or for the prop do so,before she was of age. Married movedandshe was freethentodeclare

amount to a breach of it , it would seem erty must be joint ; hence , the appellee being women were not then empowered to the deed from herself and husband, to

that imperfect and confessedly unsuc
under thedisability ofcoverture until January, make a conveyance in any manner, Jaworski void ; and assert her rights to

cessfulattempts to define thatdutyhad 1874,she had no power to sue until thatrelation
without joining with their husbands, the law , if such a deed was made, or to

better be abandoned .” And some of the 7. EFFECT OF DIVORCE ON ESTATE.- After the and then only when they were of the assert her claim , before the bar of the

highestEnglishcourts have cometothe serie de toher joindredethelemeheneelone ageofeighteen years or upwards. This Statute had arisenin1868,after thepas
conclusion that there is no intelligible held in severalty.- ED.LEGAL News] deed, if it was ever made, was without sage of that law the question is present

distinction between ordinary and gross the pretence of power on the part of the ed, whether she was under such disabil

negligence.- ( Redfield on Carriers , sec WALKER, J. - Appellee and Herman wife. ity as to bring her within the savings of

tion 376.) Wallner intermarried sometime in the This is better illustrated and made the statutes, until she became discovert

Lord Cranworth, in Wilson v. Brett, month of February, 1852 ; and about more obvious,by a reference to the com- in January, 1874.

(11 M. & W., 113 ,) said that gross negli- that time, and soon after, her step. mon law on this subject. By it a mar Under the law prior to the act of 1861 ,

gence is ordinary negligence with a father, Thomas Jaworski, conveyed to ried woman was utterly powerless to con- the conveyance Jaworski made to appel

vituperative epithet, and the Exchequer them two twenty acre tracts of land, on vey her real estate by deed, poll, feoff lee and her husband created joint estate

Chamber took the same view of the sub - section 26, township 41 N., range 13, E. | ment or other instrument. She could I in them by the entirety during their

WALLNER .

LANDS .

And
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natural lives, and to the survivor, on the have been a joint tenancy, anddestroyed Cook county, resulting,ona trialby the in some cases, they depending on the

death of either. Andunder the law as the unity oftitle, and it would have been court without a jury ,in a finding and circumstances, nor is delivery necessary

it then stood , the parties to a vested and a tenancy in common. This of itself, judgment for the plaintiffs. to pass title as between the parties, as

absolute title to such an estate, was not had this been a joiut tenancy , would The defendants appeal, and insist the this court has often held.

and could not be changed , modified or have changed the entire relation of the finding is notsustained by the evidence ; But in this case every element of a

affected by the act of 1861. We have parties , and his conveyance had that that at most it establishes a contract of sale and delivery exists, the sellers have

heretofore held that prior vested estates effect if hehadpowertosell. But the sale, and not an actual sale of the flax ing nothing more to do with the goods

and rights were in nowise affected by power to hold jointly arose from the fact seed . but to receive the account of weight

that act, and that it was incompetent for that they were married, when the con Appellants contend they had a reason- from appellants, and the agreed price

theGeneral Assembly to divestor change veyance was made. Haditnot existed, able time inwhichto examineandre. The price was fixedandthe goods placed

such rights. Hence, theytook an estate the parties would have taken as tenants movethe goods,anduntil that time under the control of appellants, and

by the entireties, and not an estate as in common . It was that circumstance, elapsed the title was not in them. they should pay for them , as they

tenants in common, as seem to be sup- and that alone, which gave to them the The flax seed was shipped by appel- agreed. See Peters et al . v. Elliott et al.

posed by appellee's counsel. In the case joint life estate, and the right to joint lees to their commission merchants, fioss decided at this term .

of Cooper v. Cooper, (Jan'y term , 1875 ), possession . The divorce destroyed the & Co. , of Chicago, for sale. There were The judgment is affirmed .

the conveyances were made to husband relation which gave the joint right, and one hundred and thirty - four sacks " on Scott, C. J., dissenting.

and wife, after the passage of the law of with it, the right itself. After parties the track ” at the Galena depot,and Foss Howe and Russell for appellants.

1861. And the decision was placed on were divorced they were no longer en soid them by sample to appellants, at Runyan Avery and Comstock for ap

thegrounds that the rule was changed titled to hold jointly, but from thence one dollar and fifty -five cents per busn- pellees.

by that enactment from an estate by the forth they held in severalty, nor were el, delivering them a sample and a de

entireties to an estatein fee, held by the they entitled to joint possession. When livery ticket therefor. This was on Sat JUDICIAL TITLES.

grantees as tenants in common. That the very thing which, by operation of urday, 7th October, 1871 , about noon of
In this country it is getting quite com

decision was placed on that act, and law , gave them a joint estate was de- that day . The goods were destroyed by

hence it has no bearing on this question , stroyed by operation of the same law, the October fire.
mon to call justices of the peace, judges,

as this estate was created before that the joint estate ceased and they became It was held in Mich . Cen . R. R. Co. v. and to address them as " your honor."

statute was adopted. vested with an estate per my as tenants Phillips, et al., 60 Ills., 190, that the de; In fact, when a person is spoken of as

Now this estate by the entiretiesis in common. They , by that act and ope- livery of a bill of lading, unindorsed , did
" Judge D.," we cannot tell by his title

peculiar. The possession of one is the ration of law flowing from it, are not not transfer a barely equitable title , like

possession of both . The estate is joint jointly entitled to possession ,but the the delivery of an unindorsed note, it whether he is a judge of the Supreme

for life, and descends or vests in the sur- entirety of title and the unity of estate no gave as valid and effectual title to the Court of the United States, or a U.S.

vivor absolutely and in fee. And by the longer exising with theincidental right goodsas could be obtained by theactual circuit judge, a State Judge, or a justice

destruction of the estate of one, it inures of joint possession, it inevitably follows delivery of the goods themselves. of the peace .

to the other. Neither can have parti . that they became tenants in common . The only difference between the bill
It would seem that in

tion ,norcan either sell the estate so as Our statute has destroyed jointtenan- of lading anda delivery ticket is thatin England almost every judge isaddressed

to effect the rights of the other. And cies unless the parties expressly stipu, the former the goods may not have start- as “ my lord . ” The London Solicitor's

when their rights to the property are lateinthe deedofconveyance,that such edontheir destination,in thelatterthe Journalsays :

invaded , a suit for a recovery for the an estate is thereby created. The es- purport of the ticket is they have actu
It is interesting to note the rapidinjury or for the property must be joint, tate with the jus accrescendi not being fa- ally arrived ready to be delivered to the

because the property and the right to its vored by ourlaw and the termination of holder of the ticket.
growth of the practice of using reveren

Weenjoyment is joint during coveture. the marriage relation, having marked a It isunderstoodthis ticket is in the tial titles in addressing judges.

Then appellee could not sue for and re- change in the rights of the parties in form of an order from theproper rail pointed outsome time ago thatapuisne

cover anyinterest inthe land without the estate,the courtsshould ratherhold road or station agenttodeliver thegoods judge, even whenpresidingoveracourt,

the coveture ceased ,and inasmuch as vert it into an estate incommon than to named in it, or to thebearer,and is in but we believe that some learned mem ?

joining herhusband intheaction , until that thecharge is broad enough to con- described in thetickettotheperson ought nottobespoken of as “ mylord. "

she had no right to sue alone, and could hold that whatever change was made, common use for the delivery of grain.
not compel the husband to join her in that it left the rigbt of survivorship. By this order to deliver the goods to bers ofthe bench are disposedto dis

anaction duringcoveture, itisunlike But,onprinciple, we are satisfied the bearer,andappellants beingthebearer, sent from this view , and to establish a

tenants in common, wbere either may decree of divorcehadthe effect tomake they were thereby vested with all the usage whichthe reports show to be un.

founded in precedent. The old style of
sue and recover for an injury to the them tenants in common, and that ap- necessary evidence of ownership of the
estate, and may usethe names of its co pellee thereby becameentitled toparti- goods, and could havetransferred the addressingthe judges of the common

law courts was sir ,” and Serjeant Hill,

tenants. Hence it follows,that appellee tion. title to them to a purchaser from them .

being under the disability of coveture There is anotherquestion which may They had full power to sell themoment to the end ofhis life, adhered to this ti

until January, 1874,she had no powerto deserve a notice. Andthat is, whether they becamepossessed ofthe ticket, even ile; butinthe course of thelastcentury

the custom of speaking to the judges assue until that relation was terminated. appellee hada right to file a bill for par- if the payment of the money wasa con
your lordship " , became gradually es

Had they been tenants in common , it tition until after she was divorced . Sit . dition precedent,the circumstances prov
might have been otherwise, but wedo uated as this case is, we can seeno ob. ed showing a waiverofthisconditionby tablished, andnow , as we allknow , the

notdecidethat question, as it is not jection to it. Sheappliedfora divorce the seller. Can it be doubted ,ifonthe judgesof first instance in the chancery

in the same bill and had a right to claim receipt of thisdeliveryticketby appel: and assumed " yourlordship."
your honoris

Fromthevery nature ofthe estate alimonyin this land, and in the same lants,they had soon after foundapur latestexample of a like change is related
The

and the rights of theparties therein , the case to have her rights in thisproperty chaser for these goods at an advance,act of 1861 could not, asto appellee's settled between her and her husband. that they must not have sold them bythe Melbourne correspondent of a

rights,remove her disabilily. She had Thus far, all willconcede, that there was The purchaser from themwouldcertain daily journal, who states that Sir W.

not, nor could shehave any moreright no error. Andif so,whynot make ap ly have acquired the title to the goods. Hackett, the new chief justice of the Fiji

Islands, has caused himself to be ad
to sue for the property , or any interest pellants parties, as they were claiming We have no doubt the title vested in dressed by the bar as “ your lordship ,

in it after the passage of the law , than that they had acquired , not only her appellants by their purchase and accept- instead of "

she had before that time,until coverture right, but that of her husband , in the ance of the delivery ticket.
your honor,” which is, it

was removed . Hence the statutes of property. They claimed to have an in .
appears, the old -established titular form

It is urged by appellants that thecus- of addressing the presiding judge in alllimitation and allthat was done under terest inthe property, and she hada tom governingsales of thischaracter is Australian supremecourts . The corres
them did not operate to produce a bar. right to bring them beforethe court that that the purchaser has twenty -fourhours pondent adds that a question arosesome

What effect,ihen , did the granting of they mightbe bound by the decree of inwhichto examine the goods after tak. twenty years ago in the colonyofVicto

the divorce have on this estate or the the court, settling her rights, and to be ing possession. This can hardly be ria as to the proper form of addressing

rightsof the parties therein ?Therela- freedfrom again litigating all thefacts, when thesaleis by sample. The pur- county court judges,and a circular was

tion of husband and wife were thereby andsettling allofthe legal questionsin chaser buys by sample ,andhas no occa- sent to each of them asking whether the

terminated , and with itall martial du. another suit with themfor therecovery sion to examine the goods. Should they practice of calling him your honor

ties.Their interests and duties from of her interest in theland . „Weperceive prove on examination after he has them obtained in his court. To this one of

thenceforth, as related to each other, no error in the record ,and thedecree of in possession to be not equal to thesam : the judges replied “ thatitcertainlywas

were as though they never existed. This the court below must be affirmed .
ple, he may return them, or sue for and the custom of some barristers and other

estate, by the entereties, is essentially a Decree affirmed .
recover the difference. It would be im. persons to address him as ‘ your honor,'

joint estate, although it differs in one or possible to do business in any great but he had been addressed by so

two particulars therefrom . The entere

ties are the same, and the jus accriscendi
Through the kindness of DANIEL J. martof trade in any other way. Millions manyand various titles that he had

are involved in purchases by samples, and come to disregard them. He had not

obtains, but they only hold severally Avery, of thelaw firm of Avery & Com . they with tickets pass as readily as cur only been styled his honor frequently,

per tout et non per my, whilst joint ten stock , of this city, we have received the rent bank notes. It is absurd to say but had often been called “ his lordship .'

ants hold by halves and by the whole. following opinion :
that purchasers have twenty-four hours Occasionally he had been addressed as

But it is believed that when the estate
or any other time in which to inspect your grace ,' ' your worship ,' 'your ex

of one is destroyed, it insures to the SOPREME COURT OF ILLINOIS. the goods. Here was a full delivery of cellency,' ' your reverence” and your

other, as in case of death or otherwise,

so when the unity of the husband and
OPINION FILED Jan. 21 , 1876.

the goods by symbol, and appellants eminence,' and on one occasion as your

could have passed the title to their ven holiness . '
wife is destroyed by death, thesurvivor GEORGE WEBSTER ET AL.v. FLAVEL K. GRANGER deein the same way. M. C. R. R. Co. v. pondent may be joking, but flowery as

The judge or the corres

takes the whole estate. Blackstone says
Phillips, supra .

there are several means of destroying or some of these titles are, they are prosaic
Appealfrom Superior Court of Cook . We repeat, after the delivery ticket to those which are employed by the pa

of severing a joint estate. As by disuni.
was passed to appellants, there was tive pleaders in India in petitions ad

ting their possession : “ If two joint ten. SALE - SAMPLE - BILL OF LADING - DELIV .
nothing for appellees to do. They had dressed to the judges of the various

ants agree to part their lands, and hold parted with their control over the goods, courts . Cherisher of the poor,” is the

them in severalty, they are no longer The flax seed was shipped by appellees to their and the same became vested in appel- most favorite form of address. But “ pro

joint tenants, for they have nojoint commission merchants Os ossider hoehetChicago lants,whowere to weigh them and pay tector of the poor ” and “ benefactor of

interest in the whole, but only a several ple to appellants,delivering them a sample and a for them .

interest respectively in the several parts." delivery ticket therefor.
the poor ” are frequently used , and the

This purchase was made at noon of court is constantly alluded to as the

And the jointuremay be destroyed by oct. 1861.hehheXhows are destroyeding the actuber Saturday , and appellants had several
Presence . "

one selling his share and thus conver: their purchaseand theacceptance of the delivery business hours of that day in which to

ting it into a tenancy in common . It is ticket.
2. SALEBY SAMPLE:-That the purchaser did remove thegoods. Theywereattheir

CREDITOR'S BILLS.-The LEGAL News

event,differentinterests arecreated in nothave twenty-four hours to examine thegoods risk and could have maintained a replev. COMPANY have a very completecreditors

the several parts of the estate , or they sample, and has no occasion to examine the Wecannot appreciate the argument of bill. It is printed on half a sheetofcap

are heldby differenttitles, orifmerely behas them in his possession, to are not equalto appellantsthat the delivery ticket was
and really contains more than those

the possession is separated. So thejoint the sample,hemay returhominembergue emerand nota delivery ofthe goodsfor any other printed on ten or twelve pages.

tenants have no longer the former indis- recover the difference.-- [ED. LEGAL NEWS.] purpose than for examination. The ex BANKRUPTCY - COMPOSITION . - The Chl

pensable properties ofsameness of inter

est and undivided possession, a title
Opinion by BREESE J.

amination of the sample was an exam - CAGO LEGAL News COMPANY have a blank

ination of the goods, and there was an statement of the assets and debts of a

resting at one and the same time, and by This was assumpsit on the common implied warranty that the bulk should bankrupt to be used in compositionpro

one and the same grant, the jointure is counts for goods ( flax seed ) sold and de- equal the sample .
ceedings with schedules A, B , C, D, E, F ,

instantly divided. In this case the hus - livered by the plaintiffs to the defend . It is said by appellants that delivery G, and H , making in all, together with

band conveyed his interest, which would | ants , brought to the Superior Court of | alone does not pass title. This may be the wrapper, eleven sheets.

ET AL .

ERY TICKET --WHEN TITLE PASSES.

At noon , on the 7th of
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A DESPERATE CHANCERY CONTEST.

Ar Nos. 161 AND 153 FIFTH AVENUE.

PRACTICE - GUARDIAN AD LITEM - CONSENT

-EVIDENCE.

BANKRUPTCY - COSTS - SHORT- HAND WRI

ex

REMOVAL OF Cause:—The opinion of of judgment creditors. Should the
bank . Circuit court in 1851, to divide theGar

CHICAGO LEGAL News

until January , 1874 , she had no power to Connection with Injunctions. 18. Ofthe THE FLAGLOR CASES.

sue until that relation was terminated . Receiver's Compensation . 19. Of the

Receiver's Accounts. 20. Of the Remo

SALE BY SAMPLE-DELIVERY TICKET.
val and Discharge of Receivers. The of this state for the last ten years, ap

These cases, after occupying the courts

LeI vincit .
The opinion of the Supreme Court of
this State by BREESE, J., as to when the second subdivision of chapter II discus

pear at length to be concluded . The

MYBA BBADWELL , Editor. title vesis in the purchaser by sample,of ses quite fully theconflictofjurisdiction end has finally beenreachedonly after

goods on the track, he receiving a deliv- which so often occurs in the appointment
a great struggle, in which the prestige of

of receivers between the State and Fed.
CHICAGO : MARCH 4, 1876 . ery ticket therefor at the time of the victory has sometimes been with one

eral Courts. Aside from the general side, and sometimes with the other.
purchase.

chapter on corporations there is a sepa. Aside from the principles established by

Published EVERY BATURDAY by the GUARANTEED Note - COLLATERAL SECU - rate chapter devoted to receivers over the decisions themselves, a brief outline

RITY. - The opinion of the Supreme Court railways, which will be of unusual inter- of the origin and progress of this reCHICAGO LEGAL NEWS COMPANY,

of this State, by BREESE , J. , holding that est at this time, when nearly half the

the taking of collateral security for the railroads in the country are in the pos- of interest. These suits, commenced in

markable contest is therefore a matter

payment of a guaranteed note does not session ofreceivers . Mr. High has wise
TEBY8 : - TWO DOLLARS per annum , in advance

release the guarantor.
1866, originated from a friendly partition

ly given a chapter upon receivers in aid suit in equity, brought in the CookSingle Copies, TEN CENTS.

Wecall attention tothe following opin- theUnited States circuit courtforthe rupt law be repealed or modified, this rettestate, then one of the largestin

District of Indiana by Gresham, J. , con- chapter will be one of themostvaluable Chicago. InMay of that year adecree,ions, reported at length in this issue :

struing the law relating to the removal in the book. Chapter seventeen is one

BANKRUPT INSURANCE COMPANY - LIA
of causes from State to federal courts . of the most carefully prepared . Ittreats purporting on its face to be by consent,

BILITY OF TRANSFEREE TO PAY ASSESSMENT
of the remedy and shows the points of actual consent was, as the court has held,

was passed , which in the absence of

Suit On LAND -CONTRACT . — The opinion resemblance, and the points of diver
ON UNPAID STOCK . - The opinion of the

Supreme Court ofthe United States,by ofthe Supreme
Courtofthisstate,boy gence between the remedy by injunction of the defendants,since it declared his

unjust towards Charles D. Flaglor, one

Strong,J.,holding thatthetransferee of Scom , C.J., in a suit brought to recoverand the

appointment ofa receiver,andestate intheproperty partitioned tobe
stock on the books ofan insurance com- back money paid on a land- contract.

also in what cases the two remedies are for life only with remainder in fee to his

pany on which only twenty per cent. of granted in connection with each other, daughter
, when in truth his estate was

its nominal value has been paid , is liable NOTES TO RECENT CASES. and separately. An appendix of valuable in fee,with executory devises over to his

for calls for the unpaid portion made forms concludes the work. This volume

during his ownership, without proof of
daughter and others on a contingency

is not the work of a mere theorist but of which never happened. Flaglor had in

any express promise by him to pay such The English Chancery Division court an able lawyer, engaged in the active fact given no consent to this part of the

calls. by Hall, V. C., in Fryer v. Wiseman, 33 duties of an extensive and varied chan decree ; and he afterwards, in 1853, filed

EFFECT OF A PARDON BY THEPresident. L. T. Rep. N. S., 779, held that a guar- cery practice. Mr. High,in his citations,

a bill of review to avoid the declaration

-The opinion of the Supreme Court of dian ad litemmay, on behalf ofan infant, is thorough and accurate: in hisar
that his estate was for life only, con

theUnitedStates,by Field, J.,holding consent totheevidencebeing taken by rangement,methodical ;in his style,tainedin it.Butthis bill had noallega

that a pardon by the President restores affidavit without obtaining an order of clear and concise. Theworkshowsthat tions impeaching or explaining therecithe court. years of patient labor have been spent tal of consent appearing in the original
to its recipient all rights of property lost

in its preparation. The cases are brought decree. To this bill the infant daughter
by the offense pardoned , unless the

TER'S NOTES.
down to the timeofgoing to press, and of Flaglor, who was also a party defendproperty has by judicial process become

The English court of bankruptcy held in his citations, Mr. High has not con

vested in other persons, subject
in Ex parte Sawyer, 33 L. T. Rep.N. S., fined himself to the regular series of re- fendant, and the court, in 1854, enteredant to the original bill , was made a de

ceptions prescribed by the pardon itself. 759, that in taxing the costs of an appeal, ports, but has made free use of the vari

The court states the effect that will be the costs of a transcript of the short-lous law periodicals. Formany years we a new decree, repealing the old one, and

given to a condition annexed to a par- hand notes of the proceedings in the have been well acquainted with the usual fee, etc. In 1858, Flaglor, who had solddeclaring the estate of Flaglor to be in

don .
court below , which were taken by the practice of authors in makinglaw -books, and conveyed the property in fee, died ,

PERSONAL INJURIES NEGLIGENCE direction of the judge, and placed upon and must say that Mr. High exercises

MEASURE OF Damages . — The opinion of the file of proceedings,willbeallowed more care in the preparation of his books in February,1866,sued out a writ of error
leaving his daughter surviving ; and she,

the SupremeCourt of the United States, as part of the necessary costs of the than any other author that ever came from theSupreme Court to reverse the

by Davis, J., as to what is to be regarded appeal. under our observation. Before allowing decree made on the bill of review, alleg .

as gross negligence, and when punative them to go to press, he always has page ing for error, in effect, that there were

or exemplary damages may be awarded Recent Publications ,
proofs and compares them with the cita

in an action to recover for personal in tions in the library, to make sure that nei ing the consent appearing on the face of

no allegations, questioning, or impeach

A TREATISE ON THE LAW OF RECEIVERS,
juries.

by JamesL.High, authorof" Treatises ther henor theprinterhas made any the original decree ; and,for thatreason,

on the Law of Injunctions," " The Law mistakes. The mechanicalexecutionof she claimed that the bill of review was
DEED TO HUSBAND AND WIFE JOINTLY

ofExtraordinary Legal Remedies,” etc. this volume is excellent. It was stereo, ineufficient. For this error the SupremeEFFECT OF CONVEYANCE WHEN WIFE A

Chicago: Callaghan & Company. 1876. typed and printed for the distinguished

MINOR- LIMITATIONS.— The opinion of Price , $7.50 . law.publishing house of Callaghan & Co. Court, in Flaglor v. Crow, 40 I ! ) . , 410, re

the Supreme Court of Illinois by WALKER, This volume is the completion of a
versed the decree of 1854 made on the

by the Chicago Legal News Company.
J. , in a caseſwhere the appellee and one series of legal text-books by Mr. High, bill of review, thereby reviving and

Wallner inter-married in February,1852, upon the general subject ofextraordinary A TREATISE ON THELaw of EsTOPPEL AND leaving in force the original decree of

and soon after the wife's step -father con- legal and equitable remedies, upon
ITS APPLICATION IN PRACTICE. By.Mel partition entered in May, 1851. This

ville M. Bigelow. Second Edition.

veyed to the husband and wife certain which the author has been engaged , Boston. Little, Brown and Company, gave the Flaglors their first success.

land. The husband deserted the wife in connection with the practice of his 1876. But the decree of 1851 omitted to order

within three months after the marriage, profession , during the past eight years. The first edition of this work has re- the necessary deeds, without which , at

and did not live with her again . It was The first of these was upon the Law ceived the approval of the bar and is ac- law, its declarations of an estate in fee

claimed that the husband and wife sub- of Injunctions, and is now acknowl . knowledged to be a treatise of great in favor of the daughter could not oper

sequently conveyed the land to the step- edged to be the leading work upon value. The present edition is from the ate. To overcome this difficulty , Eliza

father. Appellee was under fifteen years that branch of equity jurisprudence in press of John Wilson and Son , and in beth Flaglor, the daughter, in 1867,

of age when she was married , and when , America. This was followed by his work mechanical execution is one of the best commenced these suits against Seth

it is claimed , she joined in the deed . upon “ Extraordinary Legal Remedies," productions thatever eminated from that Wadhams and other purchasers in po:

And if this is true, that she had the embracing mandamus, quo warranto and distinguished printing house. Mr. Bige- session from and under her father.

right within three years after coming prohibition . The present volume treats low has introduced several improve She claimed in her bills that her fath

of age to repudiate the conveyance. It of the extraordinary equitable remedy of ments in the second edition . Many ex er never had but a life estate ; but if oth.

also appeared that she was under the “ Receivers." It is divided into twenty tended quotations from the opinions of erwise, still that by force of the decree

disibility of marriage until she obtained chapters, as follows: 1. Of the General | the judges have been dropped from the in partition she had acquired of him the

a divorce on 'the sixth of January, 1874. Features of the Jurisdiction. 2. Of the textand incorporated in the notes. Mr. equitable title in fee by an estoppel of

The court held that the deed was void Courts Exercising the Jurisdiction . 3. Bigelow says he has encountered about record or res judicata ; and she accord

under the statute, and being void she Of the Selection and Eligibility of the four hundred and fifty new cases in pre- ingly demanded of his grantees a con

was not bound to repudiate itthree years Receiver. 4. Of the Practice. 5. Of the paring this edition , and made the best veyance of thelegal title , and an account

after arriving at the age of eighteen . Receiver's Bond and Liability thereon. use of them he was able to make . That ing from the time of his death. The

Had she been under that ageand un- 6. Of the Receiver's Possession. 7. Of nearly every chapter has received some first one of these cases, that against

married , and had made a deed , it would the Receiver's Functions. 8. Of Actions addition, and the additions to some of Wadhams et al, was tried before Judge

have been only voidable, and she would by and against Receivers. 9. Of the Re- the chapters have been extensive and not Jameson , in the spring of 1871. While

have been required within three years ceiver's Liabilities. 10. Of Receivers unimportant ; that this is especially true he yet held that case under advisement ,

after coming of age to takethe necessary over Corporations. 11. Of Receivers over of the chapters on Title by Estoppel, Es- the great fire of October occurred , de

7
steps to avoidjit. The court states the Railways. 12. Of Receivers in aid of toppel by Conduct and Estoppel by Elec- stroying the original papers, but copies

effect of the statute of limitations and Judgment Creditors. 13. Of Receivers tion ; that much of the first named sub- were saved and at once furnished to the

of the act of ;1861 , giving to married over Partnerskips. 14. Of Receivers ject has been carefully re-written and court, and in June , 1872, Judge Jameson

women the right to sue, etc. , upon the over Real Property . 15. Of Receivers in the whole presented in a clearer light. delivered an opinion deciding the whole

rights of appellee, and holds that she cases of Mortgages. 16. Of Receivers The bar will find this work well worthy case in favor of the Flaglors, and refer

being under the disibility of coverture l in Cases of Trusts. 17. Of Receivers in of their patronage. ring it to the master to take the accounts .

-
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proper.

case ; and for the reasons expressed in ing a new note for fifteen hundred dol- outstanding in thehands of another par under the first contract, but plaintiff in

This was a second victory on that side . case who is 69 years old , another who and delivered this note to plaintiff, and the court, and finding no error in the re

In December ,1872, another of these is 72, and I would like toask with what thatplaintiffs accepted it as and for the cord ,thejudgment must be affirmed .

cases, that against Miller et al., resting strikes them that a manhas no memo
force the Attorney General's argument note in suit as collateral security , with COOPER, GARNETT & PACKARD, for Ap

out the consent of the defendant, and pellant .

substantially upon the same facts and ry at their ages.” Mr. Pierrepontyield- that plaintiffs afterwards sold, trans Crane & Tatham, for Appellees.

points as the Wadhams case, was hearded the point. Curiously enough, the ferred and delivered this note to he

by Judge Gary , who within a few weeks clientfor whom Mr. Pike was arguing First National Bank of Chicago , and

after deliveredan opinion holding with with whom he had once fought a duel! perty ofthat bank , (and without any no
was ex -Governor Rector, of Arkansas, which then and there became the pro

Our thanks are due FRANK J. CRAW

FORD , of the Chicago Bar, for the follow

the defendants and deciding the whole tice to the bank that the note was exe, ing opinion :

case against the Flaglors, who then sus . cuted and delivered merely as collateral

tained their first reverse. At the Sep
We bave received of the law firm of security for the note in suit, ) and so re; SUPREME COURT OF ILLINOIS.

tember term , 1873, of the Supreme court, Crane & Tarham , of this city , the fol- mained the property of said bank until

lowing opinion :
the maturity thereof.

OPINION FILED JAN. 21 , 1876 .

the Wadham's case , there pending on The facts here stated were traversed
DANIEL EVANS v. HENRY P. GEORGE et al .

appeal , was submitted to the court on SUPREME COURT OF ILLINOIS. by the plaintiffs' replication , and on the Appealfrom Superior Court of Cook .

arguments by F. H. Kales for Wadhams, trial by the jury ; the object and inten- SUIT TO RECOVER BACK MONEY PAID ON
OPINION FILED JAN . 21 , 1876 .

one of the appellants, and by George
tion of the giving the secured note, LAND CONTRACT - RECORDING CONTRACT

and its transfer to the bank , was for the NO DEFENSE - INDIVIDUAL DEBT NO SET.

Herbert and L. H. Boutell for the others, No. 218.

CRANE Bros. MANUFACTURING CO.
consideration and determination of the

OFF TO JOINT- CLAIM - INSTRUCTIONS.

and by A. W. Windett and W. C. Goudy
jury . The claim of appellant is , this Rob .

Defendants, as agents for one H., made a con

for Mrs. Flaglor Gay . In June , 1874 , the

Appeal from Superior Court of Cook . tract with plaintiff to procure for him a warranty
inson note was received by the plaintiffs deed of certainlands from H., supposed to be the

Supreme court entered an order affirm . A GUARANTEED NOTE - COLLATERAL SECU. in payment of the balance due on the owner thereof,on which plaintiff, at the date of

ing the decree of the court below , by

note in suit, and asked this instruction , the contract,made a paymentto defendants. The

Held,thattaking collateralsecurity for the pay. whichwasgiven: If the jury believe care for plaintif such deed within a reasonable
which the Flaglor side gained a third ment of aguaranteed note does not release the from the evidence, that by the agree time or refund the money thus paid ,and that the

victory . Immediately , the counsel of guarantor.- [ED. Legal News.] ment between the plaintiffs and Penny sale wasmade subject to owner's ratification , H.,

Wadhams et al. filed their petition under
BREESE, J. – This was assumpsit in Weeks and Company , thenote for $1,500 refusedtoratify or carry out the sale, of which

the rules of the court for a rehearing, Crane Brothers ManufacturingCompany rity,was to be payment of the balance on record, and afterwards aged defendantsto

the Superior Court of Cook county by introduced in evidence, if paid at matu . they notified plaintiff. He then put the contract

and obtained a stay of proceedings; and against Laura M.Penny,as guarantor of due on the 3d day of July, 1873,onthe recover backe the moneybehad paidih Held,
contract,

at the September term , 1874, a rehearing a promissory note, made by the firm of note for $ 1,800, then thedefendant was whether by direction of defendants, or of his own

was granted them and an oral argument Penny, Weeks & Company to I. J. Spaul . discharged from her liabilityby the motion, had nothing to do with his right to re

ding and Company, for eighteen hun- taking such new notes, and the verdict behalf of defendants , to the effect that such re
wasordered by the court for the last day dred dollars,payable forty days after must be in her favor . Thefinding of cording was a bar to plaintiffe right torecovery

of the term. At the time appointed, the date, atthe First National Bank, with thejury negativesthis hypothesis,and unless he had released of offered to release thehim ,

case was orally argued by F. H. Kales for interest thereon at ten per cent. , and in is conclusive the Robinson note was re . to mislead the jury .
Wadhams, and by Messrs. Herbert and dorsed to plaintiff. The defendant filed ceived with no understanding or agree 2. The subsequent contracts between the par

Boutell for the Engles and Day, and by
three special pleas,upon which issues ment it was to bein discharge ofthe ties could have no possible connection with the

were made up and afterward by leave of note in suit. From all that appears in it was shownthat in making the samethe money

Messrs. Goudy and Windett for Mrs. the court, filed the plea of the general this record , this note was heldas collat- paid by plaintiff to defendants was in some way
Flaglor Gay. On the 30th of January, issue. The cause was tried bya jury, eral merely 10 the note insuit, and adjusted with him .

1875, the Supreme court gave judgment, and resulted in a verdict for theplaintiff
, thoughdiscountedbythebank,was,at ed theattention ofthe jury only to facts favorable

on which a motion for a new trial hav- maturity, not being paid by the makers, to defendants,and left outofview all that tended

reversing its own former decision and ing been overruled, judgment was ren- returned to the plaintiffs, who offer it in to illustrate plaintiff's theory of the case was im

also that of Judge Jameson of June, 1872, dered . To reverse this judgment the court to be surrendered. Admitting the 4. Instructions basedon hypothetical cases, sup

and, on the merits, decided the whole defendant appeal. rule to be as claimed by appellant, she posed to have been madeby irrelevant testimony

controversy in favor of Wadhams et al . Two points are raised by the pleadings. always bad it in her power to sue admitted by the court, had the effect to confuse
the jury ..

The opinion by Sheldon, J. , is exhaus- of the laches of the plaintiff'in failing to

First, defendantwas discharged by reason makers of this note, she guaranteed. It 5. An instruction which asserted that the jury

was never at any time outof the pos the rightto disbelieve such witnesses as in

tive and able, and is given in full in 7 LEG. prosecute the makers of the note. That session and control of appellees, and all
their judgment, under all the circumstances of

News, p. 169. The counsel of Mrs. Gay plaintiff should have proceeded against she had to do was to callat their house the case, are unworthy of belief,is not the law.

at once moved for a rehearing, and her them , they having property subjectto of business and take it up. She was Opinion by Scott, C. J.

execution, citing Allison v. Waldham , never, for one moment, prevented of a This action was brought to recover

application was considered at the Sep. 24Ill.,132, in support of this position timely action against the makers. Ap- money paid on a contract made with

tember term, 1875. At the same term of In the opinions of the court in that case , pellant is mistaken in supposing her defendants as agents for one Hynes,

the court, the appeal of Mrs. Gay in the this language is used: “ The evidence right of action against the makers of supposed to be the owner, for the sale

Miller case came on tobe heard, andwas the maker of the note, and tried at least On its maturityshecouldhavepaidit, The contractwas in writing, wassigned

shows that the plaintiffshould have sued this note was at any time suspended. to plaintiff of a certain tract of land,

then orally argued for her by A.W.Win . to have collected the debt before resort and then brought her action, there by defendants as agents, and contained
dett, and for Miller et al. by F. H. Kales. ing to this special guarantor. Whatwas was no obstacle in her way. The note this clause. “ We to procure for him

At the close ofthatterm the court denied the extent or terms of this special guar- of Robinson was received only ascol- said deed within a reasonable time, or

the motion of Mrs. Gay for rehearing in anty, the casedoes not inform us. They lateral, and taking itas such, could not refund the sum now paid." Thatsum
may have required the maker of the by any possibility release this note. was two hundred and fifty dollars. The

the Wadhams case, thus leaving Wad- note should be prosecuted to insolvency The jury, under a proper instruction, agreement contained the further provi.

hams and others completely victorious. before theguarantorshould be liable. havefound the note was taken as col- sion ,“ salemade subject to ratification of

On the 4th of February, 1876, the Su. It could nothave been an unconditional lateral only, and we know of no rule owner.” Hynes livedin Vermont, and

refused

preme court gave final judgment in the guaranty , for this court
hadheld in Hea- of law forbidding the holder of a guar- when applied to forthatpurpose

ton v. Hulbert, 3 Scam . , 489 , that the anteed note taking collaterals.
to ratify the contract.

Miller case , deciding against Mrs. Gay liability of a guarantor when guaranty It is true , as argued by appellant, if Afterwards, defendants made another

and affirmingthe decision of Judge Gary, was absolute and unconditional, as in onetakes a noteforgoods soldandde- contractwithplaintiff for the salehifa

made by him in the same case in 1873. this case, does not depend upon the sol- livered, or for a like consideration ,and part ofthe same tract ofland,upon which

The last opinion of the Supreme court in vency or insolvencyof the maker or in thevendor transfers thenote byendorse- he advanced the furthersum of $360.

Gay v. Miller is very brief, and is here required to institute any proceedings vendor cannot recover on the original tion to Hynes, he refused to ratify the
dorser ofthe note and the holderisnot ment, placing the title in another, the This contract wassubjectto the same con

given in full, as follows : against the maker. Thesame doctrine consideration, and that is the doctrine of

“ Per CURIAM : This cause rests upon was heldin Rich v. Hathaway,18 Ill., thecase of Harris v. Johnston, 3 Cranch, secondcontract,andthereuponthe$ 360

the samestate of facts, substantially,as 548, and again
inParkhurst v . Vail,adm ., 311, citedby appellant. And'the reason advanced upon it was returned to plain

tiff.
thatof Wadhamsetal.v.Gay decided at decided at Septemberterm , 1874. This is obvious, the vendor might be subject

the September term , 1875 , of this court,
we believe, is the accepted doctrine of to two judgments — the one on the origi It is not contended that at this orany

and is governed by the decisioninthat all courts. The next point is, that tak- nal consideration, the other on the note other previous timedefendants had re

to plaintiff $250 advanced them

the opinion filed therein, thedecreeis lars, as collateralsecurity forthe balance ty, and double satisfaction might be re

affirmed ."
due on the note in suit, and the transfer ceived .

sists he was urged by defendant George

of the collateral note, before its maturi.
Thus, the final decision in Wadhams v .

and under his advice placed the agree

ty, to the First National Bank , the note when a'debt is transferred as collateral the county , and that defendants prom .
Admit, as argued by appellant, that ment on record in the recorder's office of

FlaglorGay, a case argued on both sides in suit, all thetimeremaining in the security foranother debt, the creditor ised to refund him

the $250 in ashort
by some of the most able counsel at the possession , custody and control ofappel- becomes the agentfor the collection ,

and time.

bar,comes to the profession wellauthen- lees, and no transferthereofhaving been the amount collected, afterdeducting Shortly after these transactions it was

ticated ; for, like a common recoverywell edge or consent of appellant, discharged debt intended to besecured. Nowdoes er of thelands aboutwhich the partiesproper charges, is a proper credit onthe discovered thatHynes was not the own

suffered in the olden time , it hath its her from liability on her guaranty.

double voucher, and on the whole the result Appellantclaimsthe rule is,thatthe this case, so faras appellant is concern . the real owner. Afterthedissolution

this affect appellee's right to recover, in had been negotiating, but oneMorsewas

is a valuable contributionto jurispru- holder of thepaper musthalankorsself ed ? It is most clearly,for her interest ofthe co-partnership between thede

dence.
immediate right ofaction against the reduced to the smallest dimensions be with George by which plaintiffpurchased

makerof thenote, at anytimethe guar- fore a recovery is brought against her.

While arguing a case before the Uni . antors chooses to pay up the claim .
the lands of Morse. The latter sale was

ted States Supreme Court in Washing This was the ground assumed by ap
Whatever amount, then, appellees effected April 10 , 1872. There is no

ton,a fewdaysago, AlbertPike made a pellant in hersecond specialplea,which might have collected ,or did collect, on pretence the $ 250 advanced on the first

clever reply to an objection of Attorney alleges that appellees agreed with the the Robinsonnote, would go to hercre: contract hasever beenrefundedunless

General Pierrepont. The AttorneyGen- makers of the note in suit, after it be- dit . She certainly cannot complain of it was done in some way on the Morse

eral hadquestioned the evidence of one came dueand payable , to receiveand such a transaction. The proof is quite contract. But we are unable to find any

of Mr. Pike’s witnesses on theground accept of them a promissorynote forthe conclusiveinthiscase thatthe note was satisfactory evidence that itwas adjusted

of the extreme age of the man-73 years amount then remaining dueand unpaid, taken as collateral,and not as a condi- in that way.

-and presumptive failure of his facul as and for collateral security for this note,
tional payment. It will not do to say the case presents

ties. Well, your honors," said Mr. and that the makers of this note in suit The undertaking, of appellant, being a conflict of evidence,was properly sub

Pike, “ I don't altogether like that my made another note, dated July 3, absolute and unconditional, and the Rob- mitted to thejury on properinstructions,

self, for I am now 66 years old , and in a 1873, whereby they promise to pay, two insonnote being received by appellees and for that reason the verdict ought to

little while I shall be 70, and even 73, months after its date, to the order of H. as collateral only, appellant cannot es- be permitted to stand. Upon looking

and I am somewhat sensitive about old I. Robinson, the sum of fifteen hundred cape from her guaranty.
into the instructions we find every one

men with no memories. I see on the dollars, at No. 91 Washington street, for As to the instructions, we are of opin- of the series given on behalf of the

bench before me one justice hearing this value received ; that Robinson endorsed lion they were properly disposed of by defendant in some particular, faulty. We
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Court with costs .

lees .

cannot undertake to comment on each of this rule , or at any rate on its appli. and neither in or out of the statute can itself power to build a bridge over the

of them , but will speak of them in a gen- cation to every species of foreign law , by any such intent to admit women to the Missouri river. No express grant to

eral way that will indicate our disap the dicta of various judges in someofthe bar be found. If this rule of construction bridge the river was needed, as whatever

proval of the whole series . earlier cases : ( R. v. Picton, 30 How. S. were applied to other statutes, to which bridges were needed on the authorized

The proposition asserted that the jury T. , 491, per Lord Ellenborough ; Clegg v . it was equally applicable, it would break line were as fully authorized as the line

have the right to disbelieve such wit- Levy, 3 Ca., 166 ,per Lord Ellenborough ; down all distinctions of sex in the State itself. All authority given to the com

nesses as in their judgment, under all Miller v. Heinrick, 4 Id ., 155, per Gibbs, government, and also admit women to pany was as a railroad and not as a bridge

the circumstances of the case, are un- C. J.; Boehthinck v. Schneider, 3 Esp ., nearly all public offices, legislative, ex - company. The bridge was to enable the

worthy of belief, is not the law . The 158, per Lord Kenyon, where it was held ecutive and judicial. It would also sub- road to connect with other roads, and it

jury, although they are the judges of the that the proper mode of proof of foreign ject women to prosecution for paternity was to be built for no other uses. They

credibility of the witnesses, have no written law was by copy properly au ofbastards and for rape . The court says were not allowed to charge rates of toll

right, arbitrarily, to disbelieve the testi- thenticated ), but it has been thoroughly; it is not sorry that no statute can be over it which they did not charge over

mony, unless where such witness has established by several modern decisions found admitting women to the bar of other portions of their line. The acts

wilfully and knowingly sworn falsely to ( Dalrymple v. Dalrymple, 2 Hagg. Cons. State courts, for it does not think it the chartering the company manifes: no in

material facts in thecase. R., 54; Sussex Peerage Case, 11 Cl. & F. , proper place for the exercise of her pecu . tention to distinguish between the bridge

Whether plaintiff had placed the first 85, 114-117; Baron de Bode's Case , 8 Q ; liar qualities, or for the preservation of over the Missouri and other bridges on

contract on record in the proper office B., 208, 250-267 ;Lord Nelson v . Lord her purity : the line of the road . If it is nota part

by the direction of George or of his own Bridport, 8 Bl., 527 ; Vander Donckt v. There will be very decided dissenting of their road, neither is any bridge be

motion had nothing to do with his right Thellusson, 8 C. B., 812 ; Perth Peerage opinions expressed by members of the tween the Missouri and the western

to recover in this action, and the instruc- Case, 2 H. L.Cas., 865, 873; Duchess di bar and by the people, respecting the boundary of Nevada ; for the power to

tions of the court on that subject were Sora v. Phillips, 33 L. J., 129, Ch., quoted policy of excluding from the bar à citi- build all bridges was given in the same

highly calculated to mislead the jury: in The Stearine, & c. Company v. Heintz zen overtwenty -one years of age,ofgood words. Affirmed.

It wasshown not only that Hynes had mann, 17 C. B., N. S. , 60.) At present, moral character, learned in the law , and STRONG, J., delivered the opinion.

refused to ratify the contract, but that therefore, the laws, usages and customs well qualified to practice, solely on the BRADLEY, J. , dissenting, is of the view

he had no interest whatever in the land of foreign States must be proved either ground that the applicant is a woman. that the Missouri river is generally un.

Whether the contract was on record or by a professional man, as a judge, an ad. If her purity is in danger, it would be derstood to bethe western boundary of

not could make no difference. It bound vocate, a barrister, or an attorney, or by better to reconstruct the court and bar, Iowa, and that the fair construction of

no one and it is not claimed that it did. a person holding some official situation than to exclude the women. the character of the Union Pacific Com

Much irrelevant testimony was ad- in the State in question ( Taylor on Evi pany is that their road was to extend

mitted , and some of the instructions are dence, 1233, and the cases there cited ) , from that river westwardly .

based upon hypothetical cases supposed whilst, apparently, no assistance is ren UNITED STATES SUPREME COURT.
No. 141. John R. Shepley et al., trustees, etc. V.

to have been made by such evidence. dered to litigants by the 7th section of PROCEEDINGS OF. John E. Cowen et al . In error to the Supreme

The effect was to confuse thc jury . The Lord Brougham's Evidence Amendment
Courtof theState ofMissouri. Field , J., delivered

Thursday, Feb. 24 , 1876.

subsequent contracts between the par- Act of 1851 (14 & 15 Vict., c. 99 ), which,

the opinion, affirming the decree of the Circuit

ties can bave no possible connection though rendering certain foreign and
On motion ofW.W. Warren , Samuel W. Creech ,

Jr.. of Boston, Mass ., was admitted.
No. 154. The Republican River Bridge Co. v.

with this transaction unless it is pro- colonial instruments provable by duly On motion of J. A. Garfield , H, L. Terrell , of
The Kansas City Railroad Company. In error to

posed to show that in making such con- certified copies , only applies to clam- Cleveland, Ohio ,was admitted!
the SupremeCourt of Kansas. Miller, J. , deliver

tracts the matter of the $250 was in some ations, treaties, and other acts of state , On motion of T. J.Durant,William H. Scott, of edthe opinion of the court,afirmingthejudg

New York City , was admitted .
ment of the Supreme Court, with costs.

way adjusted with plaintiff. The note and to judgments, decrees, orders, and No. 933. The Selma and Meridian Railroad

given by plaintiff to George was an indi other judicial proceedings.

MILITARY AUTHORITY IN THE STATES SUBSE
Company et al. v . the Louisiana National Bank of

vidual transaction , and in no view was

QUENT TO THE CLOSE OF THE WAR-WHEN

That under such astate of things great New Orleans et al.: appeal from theCircuit Court

inconvenience must frequently arise, Alabama.On motion ofWilliam H. Scott, dockit proper evidence in this case .

THE WAR ENDED IN SOUTH CAROLINA.

In the last instruction of the series , will be obvious when it is considered eted and dismissed with costs.
No. 146. In the case of Raymond

the court undertook to give the jury a how many points both of written and
No. 162. John W.Morsell et al. v.The First Na against Strauss, from the Supreme Court

summary ofthe principal facts which they unwritten foreign law come before our
tional Bank of Washington. The argumentof ofSouth Carolina, the Supreme Court of
this cause was concluded by R, K. Elliott, for

were to consider in their deliberations courts, and how difficult , in a great num : appellants.
the United States that the war of the re

on their verdict. It directed their atten- ber of cases, it must be to procure the
No. 164. Elan Farnsworth et al. v. The Minne bellion ended in South Carolina on the

tion only to facts favorable to defend direct evidence of a legal expert as to
sota and Pacific Railroad Company et al. The 2dofApril, 1866, and that the military

ants, and left out of view all thattended the existence or nature of the particular F. Masterson, forappellants,and continued by # officers remaining in command there be

to illustrate plaintiff's theory of the case. foreign enactment, custom or usage in
R. Bigelow and William H.Scott, for theappel- tween that date and the return of the

It is the duty of the jury to consider all dispute. The occurrence of the baril .
State to the Union had no authority un

Adjourned until Friday at 12 o'clock .

the facts, and when the court assumes to ship to which we have alluded is calcu der the acts of March and July, 1867 , to

direct their attention to the facts it lated to become more frequent with the Friday, Feb. 25 . annul a decree of a court of equity of

should refer them to all the facts, so as extension of our foreign relations, and

to present the case fairly forboth par- it is probable that public opinion would erick 0. Prince of Boston, was admitted.

on motion of William Pinckney Whyte, Fred- the State. Hence, such an order made

by Gen. Canby was an arbitrary stretch

ties ; otherwise the jury might under welcome from the Legislature a short
On motion of J. B. Sanborn , Stanford Newel,of of authority, and was properly disregar

stand the facts stated inthe instructions enactment to the effect that foreign law
St. Paul,and John H.Baker,of Goshen , Indiana , ded by the court below . Affirmed .
were admitted .

are the only ones necessary to be consid might be proved by books purporting to No. 164. Elon Farnsworth et al. v. The Minne- SWAYNE, J. , delivered the opinion .

ered in deliberating on their verdict. C. be printed or published under the au
sota and Pacific Railroad Company et al. The

argument of this cause was concluded by Henry
No. 139. James L. D. Morrison et al . 5. Samuel

B. & Q. R. R, v . Griffin , 68 Ill . thority of the government of the coun F. Masterson , for appellants.
Jackson , and

The judgment will be reversed and the try in question , and to contain an expo No. 165. The PiedmontandArlington Life In
No. 140. James L. D. Morris et al . v. Wm. H.

cause remanded .

Benton . In error the Circuit Court of the United

sition of such law. A provision to this
surance Company v. Ashley W. Ewing , adminis

trator, etc. This cause was argued by E. C. Car
States for the Eastern District of Missouri. Clif

Judgment reversed .
effect has been inserted in the last In- rington , for plaintiff, and submitted on printed ford, J., deliveredthe opinions affirming the

FRANK J. CRAWFORD for appellant. dian Evidence Act ( Act No. 1 of 1872, arguments by B. A. Hill for defendant.
judgments ofthe said Circuít Court in these causes,

HAMMER & Smith for appellees . % 38 ) , and a similar rule obtains in many No. 166. Harvey Terry v. Emily H. Tubman . This

cause was argued by Harvey Terry, the plaintiff
No. 159. The Mutual Life Insurance Companyof

American States with respect to printed in error,and submitted on printed 'argumentsby New York . . S.Jeffries, administrator. etc.

copies of the statutes of any otherState of William H. Hull tor defendant.
error to the Circuit Court of the United States for

EVIDENCE OF FOREIGN LAW . No. 148. Henrietta Hoffman y . The John Han.
the Eastern District of Missouri.

theUnion (Story's Conflict of Laws, % 641n,

Waite, C.J. , an

cock Mutual Life Insurance Company. The nounced the decision of the court, reversing the

The law of evidence has been thought andsee theimportant case of Ennis v.
argumentof this cause was commenced by J. A. judgment of thesaid Circuit Court in this cause,

with costs . On authority of Jeffries, administra
to constitute the most praise-worthy Smith , 14 How., 400, there quoted, in Garfield for appellant.

Adjourned until Monday at 12 o'clock.
tor , v. Economical Insurance Company, 22 Wall.,

portion of our jurisprudence , and, in which a copy of the civil code of France, 47,and Etna Insurance Company v . France, de
cided at this term .deed , to have been brought very near purporting to be printed atthe Royal

Monday, Feb. 28 .
No. 158. The Propeller John Tayior, etc. v . The

perfection by the efforts of Bentham , Press, Paris,was held admissible in evi
On motion of Matt . H. Carpenter, George L. New Jersey Railroad and Transportation Com

and the other eminent text-writers who dence) and apparently also in some
Chapin. ofChicago, and Jesse J. Finley, of Jack

pany. Appeal from the Circuit Court of the

have followed him . But there are some cases, with respect to unwritten law ( Ib., sonville, Fla.,were admitted .
United States for the southern district of New

Walter N. Halderman et al . v. The York . Waite, C. J., announced the decision of the
obvious defects even in this department 2,642 ; Carnegie v. Morrison, 2 Met .of jurisprudence, andit iswell that in a (Mass.), 381 , 404, per Shaw,C. J.; Young United States. In error to the Circuit Court ofthe court, afirming the decree of the Circuit Court,

period of legal reform likethepresent .. Templeton, 4 Louis, Ann, 254).— The J. delivered the opinion affirming thejudgment Company T. Louisa ecloverston. In error to the

The

the attention of the Profession andof LondonLaw Times. of
Circuit Court of the United States for the district

the general public should be drawn to
COUNCIL BLUFFS , WISCONSIN -- THE WESTERN of Kansas. Waite , C. J., announced the decision

them with a view to their rectification, TERMINUS OF THE UNION PACIFIC RAIL of the court, affirming the judgment of the Cir
MISS GOODELL'S APPLICATION cuit Court, with costs .

when any instance of the inconvenience
ROAD DECLARED TO BE THE IOWA SHORE

DENIED.
David F. Barney v. The Steamboat

resulting from them occurs. Therecent
D. R. Martin , etc. The motion to dismiss this

case of In the goods of Bonelli affords a No. 584. In the case of the Union Pa
cause was submitted on printed arguments by

Thomas Young in support of the same , and by

salient example of such a defect. In cific Railroad Company against Hall and J. M.Guiteau in opposition thereto.
that case , in order to prove the Italian The Wisconsin State Journal of the 15th Morse , it is held that Hall and Morse, No. 508. Peter B. Amory v. Samuel B. and John

law on the subject of the position of a residents of Council Bluffs, have sufficient
Amory , executors, etc.

No. 509. Peter B. Amory v . Samuel B. and John
“curator of the dormant inheritance " of

interest as citizens to maintain the suit, Amery,executors etc. The motions to dismiss

oneGaetano Bonelli, a native of Turin, an On the16th of December,we published and that it is the duty of the company,
mere submitted on printed argu

affidavit of a “ certified special pleader," the petition of Miss Lavinia Goodell, of under the acts of Congress, to operate same, and by George F. Edmunds in opposi

ments by Mitt H. Carpenter in support of

who stated that he was “ familiar with Janesville, asking to be admitted to prac- the whole road as one connected, con tion thereto .

Italian law , " was produced. Sir J. Han tice in the Wisconsin Supreme Court. tinuous line , and that the bridge over the
No. 681.The te of Louisiana, ex rel ., John L.

nen ,however, rejected an application for She was regularly admitted to the bar in Missouri river, between Omaha and motion to dismiss this cause was submitted on

administration with the will annexed, the 12th Judicial Circuit over a year ago , Council Bluffs, is a part of the road, to be printed argument by J. Q. A.Fellows and Durant

based on this affidavit,and held , follow- and is now engagedin practice there usedin connection with and as a partof and Hornar in supportorthe same,and by Chip
ing Bristow v. Sequeville (5 Ex ., 275 ) , She had a case which wasappealed to theentire line. It is said that if Con- man and Hosmer in opposition thereto;

that " the law of a foreign country can- the Supreme Court, and she wished to gress did notintend to require the con- cock Mutual Life Insurance Company. The argu.

not be proved even by a jurisconsult, if appear for her cliants in that tribunal. struction of theroad from the imaginary ment of thiscause was continued by J. A.Garfield

his knowledge of it be derived solely The court denied the application on linein themiddleof the riverchannel forappellant,and by H. L. Terrell for appellee.

from his having studied it in a foreign the 15th . The opinion is elaborate, and (which would be an impossibility ) , which

university .” critically examines the statutes and for- is the legal boundary of Iowa, the inten Tuesday, Feb. 29.

This statement of the existing law is tifies and illustrates the opinion advanc- tion must have been thatthe initial point

undoubtedly correct . The laws of a for- ed. It is held that if the legislature has should be either on the Iowa shore or on
No. 935. The Home Insurance Company v.

George Newman , in error, to the Circuit Court of

eign country must be proved as facts, or, power to prescribe terms ofadmission to the Nebraska shore ; and if the Nebraska the United Statesfor the District of Minnesota.

in other words, whenever foreign law, practice in courts, and that is a legisla- shore was intended, why was it not de . On motion of J. B. Sanborn, docketed and dis

whether written or unwritten, is to be tive and not a judicialpower,thereisno signated ? Itis impossible to give a sat- charged withcosts:

proved , that proof cannot be takenfrom Wisconsin statute authorizingthe admis- isfactory answerto the question, saythe varado. Appeal from the District Courtof the

the book of the law, but must be derived sion of females to the bar , from which court, or to the question why the Iowa United States for the District of Californie,con

from someskilled witnesswho describes the common law has always excluded boundary was designated, if the eastern motion of A. A. Sargent, docketed and dismissed

the law : ( Taylor on Evidence, 1231 , 2 ; them . The rule of construction, apply . or Iowa shore ofthe river was not inten No. 148. Henrietta Hoffman appellant. v. The

Best on Evidence, 31 , 653 ; Powell on ing words ofmasculine gender to females, ded to be the terminus of the road . John Hancock Mutual Life Insurance Company.

Evidence 302. ) Strong doubt indeed is only permissive to and in construing The authorityof the companyto build Theargument of this cause was concluded by J.A.

appears to be thrown on the correctness statutes according to legislative intent, ' the road to the Iowa shore was within No. 701.( Assigned .) Henry B. Miller, Collector

with costs .

In

No. 157 .

with costs .

No. 576.

OF THE MISSOURI RIVER.

A WOMAN CANNOT EARN HER LIVING BY THE

PRACTICE OF LAW IN WISCONSIN .

ult . says :

these causes
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ofCook County,et al., appellauts, v:Morris 6. jurisdictional pre -requisites, are substan- district by a large majority over Mr. dignified manner, requestedthe witness

sallfor the'appellants, and by Obadiah Jackson tially complied with , the power of the Hurd, who was the nominee ofa Repub- to state where heresided . Oh , excuse

and P. Phillips for appellees. State court remains undisturbed . If in lican convention. Nine years ago, the me, shudge. You drinks at my blace so

No.702. (Assigned .) Isaac Taylor, Collector of Pe. this case the requirements of the statutes second or middle grand division was many times and pays me nothing, I
oria County et al . , v . James F. Secor and William

have been substantially complied with , Republican in politics by a majority oi dinks you know old Bishoff, vat keeps

menced by Lyman Trumbull, of the counsel for the Statecourthas lost jurisdictionover nearly three thousanc - yet Judge Wal. the brewery."
appellants.

the suit, and no amendment of the bond ker, a Democrat, was elected by a major
Adjourned until Wednesday at 12 o'clock .

is necessary to complete the jurisdiction itv of six or seven thousand over his Option Contracts . — The opinion ofthe

of this court. If, on the other hand , the competitor, Judge Emerson, who was Supreme Court of this State,in pamphlet

U.S. CIRCUIT COURTD. OF INDIANA requirements of theact lave not been the nominee of a Republican conven- form , in the Chicago Board of Trade case,
complied with , the suit is still in the State tion. We do not now call to mind a involving the validity ofoption contracts,

OPINION, FEB, 28 , 1876. court, and there is nothing in this court single instance where the people have will be sent to any address, postage paid,

Wm. P. BURDICK'v, JUDSON HALE et al . to amend. The jurisdiction of the State not defeated the nominee of a political upon receipt of thirteen cents.

REMOVAL OFCAUSEFROMSTATETO FED- possession, as in this case,cannot be dis- we hope they will always continue to do

court over a controversy rightfully in its convention for the office of Judge, and

TO ATTORNEYS.
lodged except by fully complying with so. The Herald suggests that as other

Opinion by GRESHAM, J.
the requirements of the act of Congress candidates besides Judge Walker will be

On the 15th day of December, 1869,judg- authorizing thetransfer of causes from in the field. “it will be necessary to call a

ment was rendered in the Marion civil the State to the Federal tribunals . convention to consider their respective mer

The Trust Department of the Mino's

Circuit Court in favor of the defendant,

JuliaHunt, against her co-defendant, motion to remand, that the suit having themselves who is competent to be a supply a want of long standing in the

'It was further urged in support of the its." Why such a necessity ? Are not
Trust and Savings Bank was organized to

Judson Hale ,on her cross-complaint, in been once tried in the State court, it was

which she alleged that she was theown: too late to remove it to this court'under Judge? The masses ofthe people are not West. A responsible Corporation which ,

er of thenote sued on bythe plaintiff. the actof 1875.But in view ofwhat has all statesmen, nor lawyers,norcollege; unlike individuals, does not die, but has

On the 10th day of December, 1873, the been already said as to the insufficiency bred,” and thank God they are not all
Supreme Court of the State reversed this ofthebond, it is not necessary to rule politicians, but they have anelementin perpetuity; whichwill receive on do
judgment and remanded the cause for a their make-up which stands them well in posit moneys of Estates, or in litigationupon

newtrial. On the 14th day ofOctober, mand is sustained .
that question . The motion to re

hand whenever an emergency arises ; awaiting settlement,orwhich, from any rea

1874 , the plaintiff, who was a citizen of
Edwin H. Lamme,for plaintiff; Harri. and that which sometimes overwhelms son , cannotbeinvested or loaned on fixed

the State of New York, filed his petitionin theState court for the removalof the son , Hines & Miller, for defendant.
folks, and even politicians themselves. time, and receive and execute trusts, and in

cause to this court, on the ground that That elementinthe people is their broad vest money for estates, individuals and

from prejudice and local influence he POLITICS AND THE JUDICIARY. common sense. You may go right out corporations.

would not be able to obtain justice in

We notice in a recent issue of the Quin- feeding his stock , and ask him who is the Ilinois Trust and Savings Bank draw 4
here in the country and find a farmer

All deposits in trust department ofthe State court, and with said petition

he filed a bond . cy Herald, the announcement that an the best lawyer in Jacksonville, and ,

On the 29th day of May, 1875 , the State election for Judge of the Supreme Court although he may not know a demurrer per cent. interest, and are payable on five

court,on the motion of the plaintiff, ac
for this the Fourth District, occurs on

cepted the bond and ordered that no
the first Monday in June . The Herald the right man. If you have a land suit, issued when desired . Deposits in Save

from a piece of cheese, he will pick out days notice. Negotiable certificates are

further steps be taken in the cause in then says : * The present incumbent he will select the very one ; if you want

that court . from this district is Judge Walker,who a patientchancery lawyer, he will uner ings Department draw 6 per cent. interest

The defendantsnow appear and move is a candidate for re-election; but as ringly name him ; and, if you have a upon the usual regulations.

to remand. It willbe observed thatthe there willbe other candidates in the nasty, scandalous suit,he will tell you to The bank is located at 122 & 124 Clark

application for removal was underthe field , it will be necessary to calla convention a dot whocanthrowmoredirtwitha street; has a paid -up cash capital of

actof March 2, 1867, and action by the to consider their respectivemerits. With wider shovel than any other lawyerin

State court was delayed on the same a view to arranging the time and place town. If there are to beothercandi- $ 500,000, and surplus of $ 25,000.

until afterthe passage of theact of March for holding such convention, the chair- dates besides Judge Walker,letthem

man of the Adams county democratic announce themselves, and the people
3, 1875 . DIRECTORS :

Was there such a compliance with the committee has issueda circular to the will consider their respective merits

act of 1875 as divested theState court of committees ofthe other counties invit- without theadvice of a partisan conven

W. F. COOLBAUGH, JNO. B. DRAKE,

jurisdiction ?
ing a consultation at Mt. Sterling at an tion. We have heretofore announced Anson STAGER, L. B. SIDWAY,

The bond is penal in form , but the early date.” The Herald then adds this our willingness to support Judge Walker C. M. LINDGREN, Dr. N. 8. Davis,

place where the penal sum should have significant suggestion : " The district is forre-election. Wedid so,not because JNO.MCCAFFERY, R. T. CRANE,

been inserted is left blank . An under
Wu. H. MITCHELL, Isaac WAIXEL,

takingto pay an indefiniteamountwould choiceofthe proposed conventionwill able and experienced Judge,and of the

havesatisfiedtheact, but this instru- undoubtedlybe ratified by the people.” purest personal character as'a man. We GEO. STURGES,
TAE. SCHINTZ,

ment is not an agreement topayany. Now , we cannot yield tothesuggestion couldnot, however,even supportJudge John CRERAR, H. G. POWERS,

thing. Nosum being named as a pen ofthe Herald thata partisanconvention Walker as the democratic candidate of a 0. W. POTTER .

alty in the contract,it created no liabili. shouldbe called to determine upon the democratic convention . Politics and the

ty . Butif the bond were not open to respectivemerits of candidates for the Judiciary should be as separate as the
this objection, it is insufficient for other Judicial office.

poles.
OFFICERS :

reasons. The condition is that the Such a course is vicious in principle

plaintiff sball file in the Circuit Court of and dangerous in its tendency. The We copy the above from the Jackson- / L. B. SIDWAY, JNO. B. DRAKE,

Prest. 2nd V. Prest.the United States “ copies of all process " Supreme Court is the final arbiter be- ville Sentinel of this week, and fully en

in the action and cross -action. tween men of all shades of political dorse all it says about keeping the elec- H. G. POWERS, Jas. S. GIBBS,

Section 3 of the act of 1875 , declares opinions, of every variety of religious
V. Prest ( 9-34 ) Cashier.that the party entitled to removethe suit creed, and of every degree ofwealth tion of the judges of the Supreme Court

shall file with his petition for removal a and poverty. No conditions of the elec- out of politics. Judge WALKER is known

bond,with good and sufficient surety , for tion of a Judge should exist , which , by to the people to be strictly honest.

TRUSTEE'S SALE:-WHEREAS.WILLIAM CUN.
He

ted States, on the first day ofits next ses- the bench as the representative of a po- their service. His experience on the recorder fuffice of cook county,Illinois on the 5th day

entering in the Circuit Courtof the Uni- possibility,suggestthat he goesupon hasspent the best years of hislife in deliver to the undersigned anberustee their truke deed

sion , a copy of the record in such suit, litical party, or of anybody else, as a

and for paying all costs that shall be class. Ifwe, as democratsmay with pro- bench , and his knowledge of the history which said trust deedwas given to securethe pa mont
,

awarded by the said Circuit Court,if said priety nominate a candidate for Judge, of the jurisprudence of the State, will of same datemetrust deed, and due twoyears 7er the

fully or improperly removedthereto. The dists, thePresbyterians,or the Roman greatly add to his efficiency as a judge date,therein there thatthey

act clearly requires that the party on
Catholics may,with the same propriety,and the value of his services to the peo- interest yaklaliments mening evidence arah resecurea may

whose petitionthe suit is removed shall | insist that their respective creeds shall ple should he be again elected , which we
to himself or order in six (6 ), twelve (12), ei hteen ( 18 ),

give a bondto domore than file copies berepresented upon thebench : A man's have no doubt he will be. Whena judge spectively yor the summortels einen Seuch,with interese,

ofthe process in theFederal court. The religion has asmuch todo with his fit has served many years faithfully and a ter due,at ten percent,per annum ,all payable at the

surety in this bond will be liable for no And whereas, defaulthas been madeinthepaymentcosts if this suit is sent back to the State tics, and probably a good dealmore. with distinguished ability, and is still
of two semi-annual interest potes f rten ($ 10.00) dollars

court.
Weare glad to beable to protest against able to properly perform the duties of each, due respective yin six (6) and twelve (12 )months

If,as was intimated in argument, the so dangerous a principle in a district his office, it is neither right or prudent the termsof said trust deed,the legal holder of saia$ ) , and of

act of 1867 was not repealed bythe act whichtheHeraldsays isoverwhelmingly totry a new man in his place.
said principal sum secured bysaid trust deed due andof 1875, the plaintiff is equally unfortu- democratic.” We want democrats to be

payable, and the amount now claimed due , with the
nate, for he failed to comply with the re- consistent with themselves, not advo

interest to date is two hundred and twenty - five 39-100
THE COURT KNEW ALREADY .-The Ne- (6225.39) dollars.quirements of thatact by offering good cate onerule of conduct in a district

and sufficient surety for his entering in overwhelmingly democratic,"andex: vada Silver State gives the following interest hores hus male application toprineiranders
the court copiesof all processpleadings, actlythe opposite in a district which is amusing account of the examination of quested him asteach" trustee to selland dispose of said
depositions , testimony and other pro overwhelmingly Republican. We can premises under the power in said trust deed,and for the
ceedings in said suit, and for doing such not afford to stultify ourselves after this a witness :

other appropriate acts."
fashion . If we are to look at this sub

Now , therefore , noticeis hereby given, that I, the
At a recent trial in the Elko county undersigned , by virtue of the authority in me, by the

But it was held in theDanville railroad ject asdemocrats at all,weshould bear in court our friend Bishoff, of theHum- April,1576,attentclock in the forenoon, at the north

case,reportedin the 7 ChicagoLegal mind that four ofthe seven Judicial boldtbrewery, was called asa witness. door of the Board of Trade building in the city of Chit
State of public

the actof 1867,and that ruling mustbe politics ; yet of the sevenJudges on the Elko,where hehas been in business premisesdescribed and conveyed by said trustdeed,to

accepted as law in this district.
Supreme bench five are democrats.

sincethe town was started, in the winter That certain part of lots number eight (8) and nine

It will not do to say that the require Since 1860, this State has been “ over of 1858. Upon being sworn , Counsellor (9), in C. J. Hull's subdivision of block number six (6),

ments of the act as to the filing of a pe- whelmingly.” Republican, and still so Rand ,one of the attorneys in the case, ter of section number seventeen (195, township number

tition and bond in the State court are consistently have the people acted on the who, by the way, is an old residentof thirty-nine (39) north, of raugenumber fourteen (14),

merely directory, and that such defects idea that politics had nothing to do with Elko, said : “Mr. Bishoff, where doyou follows,to wit! Commencing on the souihwest corner

inthe bond as have been pointed out in the Judiciary , that during all these years reside ?" “ Where I reside ? What for of saidloteight (8), running thence north along the

this case may be cured by amendment in of Republican domination, a majority of you ask me such foolish things ? You caston a line parallel with the sonthline oflot number
this court.

thejudgesof the Supreme Court have drinkat my placemore asa hundred forty three 3),in same subdivision, thirty-Seven and a

Congress has prescribed the mode for been democrats . times." " That has nothing to do with west line of lot eight , twenty ( 20 ) feet, thence west ona

removing causes from the State to the The people seemed to have ignored the case on trial , Mr. Bishoff . State to line parallelwith the south line of mentioned lot forty

Federal courts. The Federal courts have politics in selecting the men who are to the jury whereyou reside.” “ De shurry ! along the cast line of said lot eight(8) to the south line

no power to dispense with or modify or sit in judgment upon their rights. The de shurry! Oh , by jiminy ! effery gen . eight () to the placeof veginuing situate in the county

change any of the provisions of the stato recent Judicial election in the Chicago, tleman on dis shurry has a string of and State aforesaid,with allthe right,title, interestand

utes authorizing the removal of causes district suggests a lesson of peculiar sig marks on mine cellar door just like a
equity of redemption of the said William Cunningham

from one jurisdiction to the other. Unless nificance to politicians. Judge Dickey, rail fence." His honor here interceded in and to the said above described premises.

the requirements of the act, which are la Democrat, was elected in a Republican in the counsellor's behalf, and, in a calm, WM . LOEB, Trustee .

ningham and Ellen Cunningham , his wi e , did , on

rate of ten per cent. per an .

his four notes of even date with said trust deel. payable

said interest notes, has elected to consider the whole of

purposes therein stated.

wit :

and Ellen Cunningham , his wife, their heirs and assigns

Chirago, March 1st , 1876 .
24-27
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CHICAGO LEGAL NEWS ered to the collection agency in New the preponderance is undoubted .

When the debt in question was deliv- particular range of decisions, in which not perceived that it canmake any
difference that such collection agency

York , it was so delivered , as testified by Among these are the following : is composed of individuals, instead

one of its owners,
“ for collection ." In Reeves v. The State Bank of Ohio, of being an incorporation. These au .

SATURDAY, MARCH 11 , 1876. Archer & Co.," hesays, were collec. ( 8 0. Stat. Rep.,465 ), the case was this : thorities go far towards establishing

tion agents in New York. I gave them Reeves & Co.deposited fo : collection in the position that Archer & Co., in the

no directions except to try their best to the Commercial Bank of Toledo,, their case before us, were independent con ;

The Courts. collect it. They told me they would draft for $500 on Buckingham & Co. of tractors, and that the parties employed

send it out ( to Nebraska). I gave no New York . The draft was forwarded to by them were their agents only , and not

other instructions.” “ The business of the American Exchange Bank inNew the agentsof Wise & Co. in such man .

Ledyard , Archer & Co. ( he says) was to York , and on the 31st of November , ner that Wise & Co. are responsible for

UNITED STATES SUPREME COURT. take claims for collection in different 1854, it was paid and the amount their negligenceorchargeable with their
parts of the country, and if necessary credited to the Commercial Bank . On knowledge. There are, doubtless,cases

OPINION FILED FEB . , 1876. have them sued ." the 27th of the same month , the Com- to be found holding to the contrary of
HOOVER , Assignee of OPPENHEIMER, V. WISE et al . Mr. Archer, of the collection firm , tes. mercial Bank became insolvent and these views, but the principle they de

tifies that he received the claim for col. its assets passed into the possession cide is nevertheless well established.

COLLECTIONER OEN CHATMAGANSTRATEER lection; that hetold the defendants if of the StateBank. Reeves & Co. sued Casez, no doubt, may also be found

KNOWLEDGE BROUGHT HOME TO ATTOR sent on at oncehe thought it could be the StateBankas the representativeof where actionshave been sustained by

NEY EMPLOYED BY COLLECTING AGENCY. collected ; that the account was verified theCommercial Bank,alleging that the thecreditor against the last agent, or

1. Where a creditorgave his claim against a by one of thedefendantsand sent by latterbankwastheir agent and that the wherehe is charged with his acts,in

debtor in a distant State to a collecting agency for the witness toMr. McLennan,a lawyer, money collected in New York for the which the point beforeuswas not raised

thereon from the debtor, well knowing at the told the defendants the account had them . Inanelaborate and exhaustive Such casesare not authority on the point.

ney, who procured a Confession mozºjudgment at Nebraska City ;thatheafterwards latter bank on their araft,belongedto orbroughttothenotice of the court
.

time that hewasinsolvent,andcollected the been putinjudgment and that he hoped opinion, inwbichall the cases, English Nor dowe think any great difficulty
money on such judgment and sent it to the col.

to make themoney, or thegreater part and American, were reviewed, the Su- arises from the case of Wilson v .Smith,lecting agency, but it was not paid over to the
of it. When he made this communica- preme Court of Ohio held , among other 3 How ., 770. That decision is based upcreditor, and proceedings in bankruptcy were

commenced against thedebtor within four months tion he had McLennan's letterinhis things : 1. That the Commercial Bank on the case of Commonwealth Bk . v .

after the confession of judgment,and were prose: hand,andcommunicated ittothe de- was responsibleto Reeves & Co. for the Bank of New England , (1How .,234 ,)

recover back the amount of the judgment,that money had been received by him from liable to them for the amount of the opinion ,) and inwhich case the question

assignee in bankruptcy against the creditor to fendants. Hefurther testified that the conduct of theNew Yorkbank, and was (which is the only case referred to in the

the attorney who madethe collection was the McLennan. but had never been paid draft immediately on its collection in was notraised. The question there was
agent of the collecting agency and not of the

creditor, and that the kuowledge of the financial
over to Wise & Co. New York. 2. That the New York bank not of privity , out of the right to retain

condition ofthe debtor, which the attorney had The referee held that the knowledge was the agent of the Commercial Bank under the circumstances stated. Again ,

was not the knowledge ofthe creditor, and that ofthe conditionof thebankruptbythe and not the sub -agentof Reeves & Co. inthatcase, it washeld, from thecourse

the action could not be sustained .-- [ ED. LEGAL

News. ]

attorneys residing in Nebraska, who took The action was sustained. of dealings between the banks, that it

the confession of judgment, was the In Mackay v. Ramsay , 9 Clark & Fin . was fairly to be inferred that it was un

Mr. Justice Hunt delivered the opinion knowledge of the creditors in New York . 818,“ M.employed R. & Co.,bankersin derstood betweenthemthat the collec

of the Court. The Supreme Court and the Court of Edinburg, to obtain for him payment of tions should be held subject to a settle

This action is brought by an assignee Appeals adjudged otherwise, holding a bill drawn on a person resident at Cal- ment of accounts.
in bankruptcy to recover back a sum of them to be theagents of Archer & Co., cutta . R. & Co. accepted the employ . There is, however, another class of

money collected from the bankruptafter and not of Wise & Greenbaum ,the cred- ment, and wrote promising to credit^. cases still more to the point.
the occurrence of several acts of bank - itors. It is upon this point of difference with the money when received. R. & In Bradstreet v. Everson , 72 Pa . St.

ruptcy . that the case is presented for decision , Co. transmitted the bill in the usual Rep. , 124 , the case was this : The de

Under the practice of the State of The general doctrine that the know- course of business to C. & Co. of London ,fendants were a commercial agency

New York thecase was referred to a ledge ofan agent is the knowledgeof the and bythemitwas forwarded to India , in Pittsburg, with agents throughout

referee upon whose report judgment principal cannot be doubted. ( Bk. v. where it was duly paid . R. & Co. wrote the United States, forthe collection of

was entered atthe specialterm in favor Davis, 2 Hill,451 ; Ingalls v. Morgan , 10 to M.announcing the fact ofits payment, commercial paper. The plaintiffsde

of the plaintiff. From this judgmentan N. Y.,178 ; Fulton Bk. v. N. Y. & Š., 4 but never actually credited him in their livered to them , for collection, four

appeal was taken by the defendants to Paige, 127. )
bookswith the amount. The house in drafts payable in Memphis, Tennessee .

the general terın . It must, however, be knowledge ac- India baving failed , it was held that R. They sent them to Mr. Wood, their

Upon the hearingat the general term quired in the transaction of thebusiness & Co. were agents of M.to obtain pay. agent in Memphis, who obtained the

this judgmentwas reversed and a new ofhis principal,or knowledge acquired ment of the bill, that payment having moneyupon them , and,becoming em

trial was ordered . in a prior transacrion then present to his been actually made, they became ipso barrassed, failed to remit. On being

When a judgment is reversed and a mind, and which could properly becom- facto liable to him for the amount receiv- calledupon for the money the defend

new trial ordered, two modes of pro. muoicated to his principal. ( The Dised and that he could not be called upon ants attempted to excuse themselveson
ceeding are open to the defeated party tilled Spirits, 11 Wall., 356 ; Weeser v. to sustain any loss from the conduct of the gronnd that they followed the in

in the practice ofthe State of New York . Morgan, 10 N. Y. , 178. )
the sub -agents as between whom and structions of the plaintiffs, and were

Hecan accept the terms of the order, Neither can it be doubted that where himself no privity existed." " To solve their agents merely , reporting from time

and take a new trial in the court below. anagent has power to employ a sub- the question, says Ld. Cottenbam , it is to time, andthatWood. whoreceived

If he supposes thathe can make a bet- agent,the acts of the sub-agent or notice notnecessary togo deeper than to refer the money,was nottheir agent, that he

ter case upon the facts than iscontained given to him in the transaction of the to the maxim : qui facitper alium , facit was a reputable man, and that they had

in the report of the referee, this will be business, have the same effect as if done per se. R. & Co. agreed for a considera- never received the money from him.

his proceeding. If he can make no im- or received by the principal. ( Story Ag ., tion to apply for payment of the bill ; Among other points they insisted

provement in this respect, or if he is 23 452, 454; Storrs v. City of Utica, 17 they necessarily employed agents for upon the following, viz : 7. If the

satisfied to risk his case upon the facts N. Y., 10+;Boyd v. Vandenberg, 1 Barb . thispurpose whoreceived the amount; plaintiffs placed the acceptances in the

as found, he may take an appeal to the Cb ,, 273 ; Rourke v. Story, 4 E. D. Smith , their receipt was in law a receipt by defendants' hands for collection, and

Court of Appeals from the order grant- 54 ; Lincoln v . Battle , 6 Wend ., 475.) them and subjected them to all the con- knew that their personal attention and

ing a new trial. To make this appeal It is no answer to this liability to say, sequences . The appellants, with whom direct service in such collection would

effectual his notice of appeal must con- that the act done by the agent was of they so agreed, cannot have anything to not, in the usual course of business, be

tain " a consent on the part of the appel- a fraudulent character, and that the do with those whom they so employed, given to it at Memphis, and that the

lant that if the order appealed from be principal did not authorize the commis: or with the state of the account between employment of an aitorney to attend to

affirmed, judgment absolute shall be sion of a fraud. For a fraud committed differentparties engaged inthis agency.” it at Memphis was necessary, or the

rendered against him .- (Code, 311. ) The by a partner or an agent the principal is The banker thus receiving the draft from proper and usual course of doing such

order for a new trial thus becomes a not liable criminally, but he is liable in its owner was held liable for the acts of business, then the plaintiffs thereby

final judgment in the case. a civil suit if the fraud be commited in the person employed by him , although made either such person or defendants

The latter course was adopted in the the transaction of the very business in free from negligence or fraud.—( Cited 8 their agent therein , with power to em

present instance . The plaintiff appealed which the agent was appointed to act. Oh. , sup . , p . 481.) ploy anattorney or sub-agent therein at

to the Court of Appeals, giving the stip - Story Ag., 452-4 ; Griswold v . Haven , In 3 Seld ., 459, The Montgomery Co. Memphis, and their immediate agent

ulation required for that purpose. The 25 N. Y.,600 , 602; Farmers' & M.v .B. Bk v . TheAlbany City Bk. and Bk . ofThe under such authority would not be re

Court of Appeals afflrmed the judgment & D. P., 16 , 125 ; 3 Ch. Com . L.,209; N. State of New York, the former bank sent sponsible for any default of such sub

of the general term , and remitted the R. Bk . v . Aymar, 3 Hill , 262 ; Davis v. to the Albany City Bk ., for collection, agent, if selected with reasonable care

record to the Supreme Court, that the Bemis, 40 N. Y .; 453, n .; Attorney -Gen. a draft for $ 1,800, payable 30 days after and diligence. And again they insisted

judgment might be there entered and v. Sidden, 1 Cromp. & Jer. 219. ) date . The Albany bank transmitted the --- 9 . If the plaintiffs gave defendants at

enforced. From this judgment, entered Upon these general principles we find same for collection to its correspondent, Pittsburg acceptances to collect at Mem

upon that remittitur , the present writ of no difficulty. But the real question still the Bank of the State of New York, in phis, they thereby constituted defend

error is brought. remains . Was McLennan , of Nebraska, the city of New York who neglected to ants their agents therein , and such

It appears from the record that an ac- the agent and attorney of Wise & Com- present the same for paymenton its ma- agents are not responsible for any loss so

count or money demand was delivered pany, the owners of the debt, or were turity , by means of which negligence long as they have used the usual dili

by its owners to Archer & Co., a collect Archer & Co. , the collection agents, his the amount thereof was lost . The Court gence and conducted themselves accord .

ing agency in the city of New York , and principals, and was it to them only and of Appeals of the State of New York ing to the usual course of doing such

received by them , with instructions to not to Wise & Co. , that he stood in the held that the Albany bank wasthe agent business. The questions now before us

collect the debt, and with no other in- relation ofagent and attorney ? of the Montgomery bank, that the bank were thus directly presented. In a

structions ; that this agency transmitted The evidence was uncontradicted in of New York was the agentof the Alba- careful opinion delivered by Mr. Justice

the claim to McLennan & Archibold, a every particular. It became,therefore, ny bank and not of the Montgomery Agnew , citing many authorities, these

firm of practicing lawyers in Nebraska as stated in the opinion of the Court of bank , and that the Albany bank was propositions are overruled . The court

City . Several acts of bankruptcy had Appeals, a question of law whether the liable to the Montgomery bank for the hold that the receipt for coilection im

been committed by Oppenheimer when evidence sustained the findings of the neglect of its New York correspondent. ported an undertaking by the collecting

Mr. McLennan persuaded him to con : referee.
To this many cases are cited . The re- agent himself to collect, not merely that

fess judgment for the debt thus sent to The rule of law is undoubted that for covery below against the Albany bank he receives it for transmission to another

him . Proceedings in bankruptcy were the acts of a sub-agent the principal is was affirmed , and the judgment against for collection , for whose negligence he is

instituted against Oppenheimer within liable ; but that for the acts of the agent the New York bank was reversed . not to be responsible. He is , therefore,

four months after such confession , and ofan intermediate independent employ To the same effect is The Com . Bk . of liable by the very terms of his receipt,

were prosecuted to a decree of bank- er he is not liable . It is difficult to lay | Pen . against The Union Bk . ofNew York , for the negligence of thedistant attorney

ruptcy . At the time of receiving the down a precise rule which will define 1 Kern ., 203, and Allen v. Merchants' who is his agent,and hecannot shift the

confession McLennan was well aware of the distinctions arising in such cases. Bk . , 22 Wend., 215 . reponsibility from himself upon his

the insolvency ofOppenheimer and thai The application of the rule is full of em . These cases show that where a bank , client.

the confession was taken in violation of barrassment. For a collection of the as a collection agency , receives a note for Lewis & Wallace v. Peck & Clark , 10

the provisions of the bankrupt act. cases and illustrations of the doctrine, the purposes of collection , that its posi- Ala. R., 142 , and Cobb v . Beake, 6 Ad. &

The money collected was remitted to reference maybe had to Story on Agen- tion is that of an independent contract Ellis , 930 , are to the same purport. The

the collection agents in New York , from cy . & 454,and following. or, and that the instruments employed last-named case is especially full and ex

whom he received the claim , but never Without attempting to harmonize or by such bank in the business contem- plicit.

paid by them to Wise & Greenbaum , the to classify the conflicting authorities, we plated are its agents, and notthe said We are of the opinion that these au

creditors . think the case before us falls within a ' agents of the owner of thenote. It is ' thorities fix the rule in the class of
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cases we are now considering, to wit, the Western Union Telegraph Company, swer and evidence,decreed that the wire with by defendant in orderto retain the

that of attorneys employed ,not by the and by Foster Blodgett, superintendent andinstruments in question are the pro- right to such use, thecase is one proper

creditor, but by a collection agentwho of therailroad, which was approved by perty of the State of Georgia, and are for reference to the master to take an

undertakes the collection of the debt. Rufus B. Bullock ,governor, and counter- included in the lease to the railroad com- account, unless the court should adjudge

They establish that suchattorney is the signedby H.C. Carsen, secretary of the pany, and that this company is not that there is no right in complainant to

agent of the collecting agent,and not of executive department. This instrument bound by the terms of the contract in relief in equity."

the creditor who employed 'that agent. was dated August 18 , 1870. other respects,unless adopted by it , and Now , weareof opinion that the use of

We concur, therefore , in the conclusion The substance of this agreement was thereforedismissed the bill. the wire by defendant is affected by the

reached by the Court of Appeals of the that the telegraph company should put We differ with the district court as to contract between complainant and the

Stateof New York ,thatMcLennan was upand set apart onits lineof poles al- the construction of the instrument. We State, in such manner that if they choose

not the agent of Wise & Greenbaum , the ready there, along saidrailroad, a tele do not think that the State simply bought to use it theymust comply with its terms

New York creditors,in such a sense that graph line for the exclusive use ofthe a wire and batteries and other instru- aswe have already said .

his knowledge ofthe bankruptcondition railroad ; andequip it with as many in- ments, and became absolute owners of We are also of opinion that, to prevent

of Oppenheimer ischargeable to them. struments, batteries, and other necessary them. On thecontrary, we think that multiplicity of suits,and tohavean ac

Whether a different conclusion would fixtures as might be required for use in the contract was for the use of a wire co:inting, instead of bringing asuit on

have been reached if the money had the railroad stations; to run the wire and instruments of the telegraph com- every specific violation of the covenants

come to the hands of Wise and Green into all the offices along the line of the pany. of the State, complainants have a right

baum , we are not called upon to con- road, and put the same in complete The language of the first covenant of to relief in equity.

sider .

working order. Other provisions of the the telegraph company is that it agrees “ The decree of thecircuit court is, there

The judgment is affirmed . agreement related to the terms on which " to set apart on its line of poles along fore, reversed, with directions to refer

the officers of the road might transmit said railroad a telegraph wire for the ex- the case to a master to state an account

Mr. Justice MILLER dissenting.
and receive messages through the con- clusive use of said party of the second on the terms of the contract between the

I feel constrained to express my dis- necting lines of the telegraph company; part .” The further covenants are all Stateand the telegraph company, as be

sent to the opinion of the court just de to the rightof way of the telegraph com- consistent with this. The contractfor tween the complainant anddefendant,

livered. Wise&Greenbaum were the panyalong thelineoftheroad, andoth the use of this wire in connectionwith for the time defendanthas used the

owners of the notes in this case. The er matters regulating the use of the wire theothers, and for the use of one of the wires, batteries and equipments putup

and

judgment, which was undoubtedly a pre
compensation for it. The sixth ar wires already there , when this shall be under that contract, and to render a de

ference within themeaning ofthebank- ticleoftheagreementbound the State disabled,the fact that it is placed upon cree for that amount.
rupt law , was taken in their name and topay the costof constructing thewire the poles of the company already inuse Mr. Justice FIELD dissents.

for their use

andbenefit .Theattorney and of equipping the same at railroad for two other wires, the agreements reg.

who procured thebankrupttoconfess stationsnotalready supplied with in- ulatingtheoffices, and, in short, the

judgment acted for them ,and was com-struments, batteries, and other necessary whole frame of the contract shows that DISTRICT COURT OF THE NORTH .

pelled to use their name.

If the notes fixtures, as soon as this cost could be as. the wire, the poles, theinstruments, were
ERN DISTRICT OF OHIO .

had beensentby them directly to Mc- certained. the property of the telegraph company, OPINION , MARCA 4th, 1876.

Lennan, the attorney, it is conceded that Shortly after the wires were put up with exclusive use of this wire transfer

they would have been liable in this ac and the instrument in working order, red to the railroad .
C. S. Barrett et al. v . Schooner Wacousta .

tion . I am at a loss to see how their lia the governor of the State leased the road This view is perfectly consistent with WHAT ARE “ GOING RATES.”

bility is changed by the fact that the for twenty years, under authority ofan the idea that the State should pay the
notes were sent to him through a com. act of the legislature,to certain persons, cost and expense of the additional wire WELKER, J. The libellants, on the 15th

mercial or collecting agency. This agency who became a body corporate by the and instruments rendered necessary by of November, 1873, entered into a char

had no interest in the notes, was not name ofthe Western and Atlantic Rail- this agreement for its exclusive use, ter party with the defendant, whereby

liable to the attorney for his fees, nor to
road Company.

which does not prove that anything more it was agreed that said schooner should

the bankrupt for costs, if an unsuccessful The instrument witnessing the con- than this right to exclusive use passed to carry a cargo of coal for the libellants,

suit had been brought. The notes were tract, professed to grant, convey and the State.
from the port of Cleveland to the port of

not endorsed to this agency, nor could it | lease to the Western and Atlantic Rail If this be true, the railroad company , Toronto , Canada, for two dollars and

in any manner have prevented Wise & road Company, “ the Western and At- taking possession of this wire and instru- twenty five cents in gold per ton , or the

Co. from controlling all the proceedings lantic Railroad , which is the property of mentunder claim of right from the State, going rates, at the time the schooner

of the attorney for collecting the money.

the State of Georgia, together with all must use it on the terms which bound should report for loading. The capacity

The numerous cases cited from various its houses, work shops, depots, rolling theState, or not use it at all.
of the vessel was four hundred tons.

courts of the relations between banks stock , and appurtenances of every char The ownership being in the telegraph The vessel , through the master, reported

acting as collectors of money , among aeter, for the full term of twenty years.” company , the road could only have such for load on the 20th of November, 1873,

themselves and with others, stand on a The railroad company took possession use of it, lawfully , as it acquired from to the libellants , and the master then

different basis.

of the road and its appurtenances under the State ; and the right of the State to claimed that $2.50 in gold per ton was

In all such cases the note or bill is the lease ,including the wire and batteries the use of it is governed by the terms of the going rate, which was denied by the

either endorsed to a bank ormade pay- and instruments put upon the road and the agreement . libellants, they asserting that $ 2.25 was
able to it. The bank.sues, if necessary, in its offices by the telegraph company It is said the contract between the then the going rate, and refused to agree

in its own name. It passesthe amount under the contract with the State . But State and the telegraph company is void to pay more. Thereuponthe master re
usually to the deposit account of the having this possossion, they refused to because the superintendent and thegov- fused to load the coal, which was then

person fromwhom receivedoriginally, pay for the transmission of messages ernor had no power to make it, and be ready to be loaded, or take it upon the

andthe account is so passed as between over connecting lines, according to the cause it is oppressive andextortionate. vessel, and the vessel did not carry the

corresponding banks.

terms of the contract, and claimed that We do not decide wbether this be so coal for the libellants ; and they, after

It is from this course of dealing that they were not bound by it , and that in or not. Whenever the railroad company the refusal, contracted with the schoon

the series ofdecisions have been made fact a true construction of that agree or the State shall cease to use the wire, er Moss to carry the coal to Toronto at

referred to in the opinion .

ment was that the State had bought and shall abandon the contract and leave the the rate of $ 2.50 in gold per ton , which

So, also , there are numerous cases in paid forthe wire and instruments,and instruments severely alone, and the com- difference in price they seek to recover

which the first agent ofanote, or claim owned them , and aslessees of the State, plainants shall seek to compelcompli- in this suit. The contract wasproven

owner,may have acquired vested rights, the company had the right to control ance with the contract after that, it will to be as above stated .

as for fees or advances, or other consid- and use them without any liability to be timeto decide that question .' But so There was a good deal of evidence

erations, which , as between themselves,
the telegraph company.

long as this company gets the benefit of given on both sides to ascertain and set

authorized the first agent to control the

The bill of complaint of the telegraph the contract by the use of the wire and tle what was the going rate at this port

debt.

company , after stating the refusal of the the apparatus, it must also abide its terms for the port of Toronto on the 20th and

But these cases differ very widely from railroad companyto recognizeits rights in other respects .
at the time the defendant reported, the

the case before us, in which there is no in any respect, while they insistedon We are embarrassed in this view of the libellant claiming it was $2.25, and the
evidence that the collection agency had using the wire and apparatus, refusing subject by the unskillful character ofthe defendant it was $2.50. Several experts

a particle of interest or any right to con

also to allow complainants any use ofthe bill . The relief it seeks is the very last were examined and much difference of

trol theproceedingsfor collection ad. wiresand instruments in theiroffices one would think of, namely, toenjoin opinionwasmanifestedas to how " go

were established and ascer
versely to the owner of the notes. and depots, alleges that these consider the railroad company from the use of a ing rates

The effect of the decision is that a non
ations induced complainants to treat as wire and battery and instruments run- tained, someclaiming that the prices

resident creditor, by sending his claim revoked and withdrawn all power and ning along their line, and fixturesin fixed in the last charter party made at

to a lawyer through someindirect agen- privilege on thepartof defendantsto theiroffices and depots, where they may the port for the purt of Toronto deter

cy,maysecureallthe advantagesof pri ceive compensation therefor, and that complainants totake themaway .The er might be offered, veçsel owners by

remain until it be the pleasure of the mined the rate, and others that whatev

ority and preference which theattorney

canobtain of thedebtor ,wellknowing sionof them, had been hindered and plainanthassufferedbythe failureofde testimony showed that intheforenoon

complainants, seeking to recover posses- right to compensation for what the com- shippers made the " going rate .” The

hisinsolvency,without any responsibil- obstructed bythe defendants in sodoing. fendants,while using thewire, to com- of the 20th, and up to the time the de

Very few

creditors,when this becomes the bill praysthat defendants be en- ply with the covenants oftheState,can fendant reported for load, thelast con
well known,will fail to acton the politic joined from using said wire, from hinder: be understood ; and theright of defend- tract of shipmentfor Toronto made be

suggestion .

ing or obstructing plaintiffs in the use of ants to use the wire when they perform tween shipper and carrier was $2.25 in

Mr. Justice Clifford and Mr. Justice it , or in severing it from all the offices of the covenants of the State, canbe under- goldperton . That before themaster

BRADLEY concur in this dissent.

defendants, and for such other and fur- stood : the right to a rescission of the reported for load, he had been offered

tber relief as the nature of the case re contract, if either party prayed for it , by Mr. Crawford $2.50 in gold per ton ,

quires.
can be understood ; but this right which and that when he reported to libellants,

UNITED STATES SUPREME COURT Defendants in their answer deny that each claims, that he shall be let alone by he informed them of the offer, and pro

OPINION DELIVERED JAN. 24 , 1876. the contract between the telegraph com the other to do as he pleases in regard posed to carry for them atthe same rate,

pany and the State is valid , being with to this wire, is very diffiault to under which they refused, and said they would

N0.61 — THE WESTERN UNION TELEGRAPH Com- out authority of law ; deny that, if valid , stand.
rely on their contract. Afterwards, on

PANY , Appellants,
they , as lessees of the railroad , are bound Plaintiff also says he treats as revoked the same day, the master made a con

by its terms ; and assert that, by thetrue the power and privilege of defendant to tract with Crawford at the rate of $2.50

construction of the contract, the State use the wire and instruments. Is this in gold , which was the first contract for

Appeal from the Circuit Court of the United States became the purchaser and owner of the an abandoumentof the contract by plain that price made on that date and was

for the Northern District of Georgia . wire and instruments, and that the com- tiff ? followed by the one made by the libel

ACONTRACTANDLEASE RELATING TO THE pany succeeded to this ownership with But there is in the bill a prayer for lants with the schooner Moss , at $2.50.

RUNNING OF A TELEGRAPH LINE BY A out being bound by the other terms of such other and general relief as the case The question to settle is : What was

RAILROAD CONSTRUED.
the agreement.

may require. There is also the follow the going rate at the time the defendant

Mr Justice MILLER delivered the opin. The railroad company also filed a cross- ing stipulation after the pleadings are all reported to take load ? If $ 2.25, then

ion of the court.
bill, setting up this view of their rights, in , which relieves us of much difficulty : the libellants are entitled to recover ; if

The State of Georgia, which was the and praying an injunction against the “ It is agreed by counsel that if the use $2.50, then they must fail in their suit.

sole owner of a railroad called the West- telegraph company to restrain it from in- of the wire by the defendant is affected It will be necessary, before determining

ern and Atlantic Railroad, desiring the terfering with the use of the wire and by the contract entered into between the the question , to understand what is

use of the telegraph for the purposes of apparatus so acquired from the State. complainantand theState(which contract meant by “ going rate ," and how it is

the road along its lines an instrument of The district court dismissed this cross is copied in the exhibit to the bill ) in established or ascertained in the port.

writing was signed on that subject by bill on demurrer, and , on hearing the ѕuс manner as that the terms of said Rate means price, value. Going rate "

William Orion, president, on behalf of original bill of complainants on the an contract must be observed and complied | as to freight, like " market price " for

V.

THE WESTERN AND ATLANTIC RAILROAD COM

PANY.

-
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1

prosecu .

produce, means a fixed and established evidence tended to show that the brother tage of both , and must be presumed to The tenth section of the statute before

price forthetime. To make a market ofoneof the bankrupts boughtthe claim have been done in behalf of both . referred to , provides, “ A sheriff may ap

price there must be buying and selling, of Morse a considerable timeafter it had Discharge refused .
point a special deputy to serve any sum

purchase and sale . The price of gold on
been proved against the estate ; that the

R. M. MORSE, JR. , for the opposing mons issued out of a court of record by

Change is fixed by sales made. A name of Morse is signed to the assent creditors. indorsement thereon substantially as fol

price cannot be established by a mere after four others, and before the sixth N. B. BRYANT for the bankrupts. lows : ' I hereby appoint—myspecial

offer to sell or an offer to purchase. Sales and last. It appeared that the purchase deputy to serve the within writ , ' which

must be consummated by agreement to of the debt was negotiated like any oth

make a market price. The minds of the er purchase, Morse asking three hundred
SUPREME COURT OF ILLINO18.

shall be dated and signed by the sheriff.”

The next section , theeleventh, provides :

buyer and seller must unite on a price. dollars and obtaining only two hundred OPINION FILED JAN . 21 , 1876 . “ Such special deputy shall make return

So of a rate for freight. It cannot bees- Nothing was said between the parties in the time and manner of serving such

tablished by the mere offer of a shipper about discharge, so far as the witnesses
THE COUNCIL OF THE VILLAGE OF GLENCOE writ under his oath , and for making a

or demand of a carrier . It can only be recollected, and it was not proved when THE PEOPLE EX REL. , JOHN A. OWEN. false return he shall be guilty of perjury,

done by an actual contract having been the assent was given . The brother tes etc.” Thus, it will be observed, instead
made in the port, and the last one so tified that he bought the debt for the Error to Cook ,

of the requirement being as in the
made for the same port, would fix the chance of a dividend, that he had no

rate. If, however, on a given day the communication with the bankrupts be
MANDAMUS TO COMPEL COUNCIL TO CALL twelfth section, where it isrequired that

AN ELECTION -WHO ARE PROPER PAR- the general deputy shall act in the name

price has varied, being raised, lowered, fore buying, and that afterwards his TIES - SERVICE OF SUMMONS BY SPECIAL of the sheriff, that is omitted, and it is

and raised during the day , the rate for brother told him he did not want to hear
DEPUTY.

only required the special deputy shall

the daywould be an average of the rates, anything about it, lest fraud should be 1. Service BY SPECIAL DEPUTY. - That the ser- make return " under his oath , and this

which should be regarded as thegoing charged .Iam satisfied,fromtheclear vince ofsummons may be by special deputy, and under thepainsandpenalties ofperjury:

rate for thatday. if,on a given day, no weight of the evidence,thatnooneof heatsiarmakinehoupe createdepatyservicecite namoe Thisdifference in phraseology weregard
contracts for shipments had been made, ordinary business capacity could have of the sheriff. It is otherwisewhen the return is as intended to author; ze the return to be

thenthose of apreceding daywould bought this debt with any expectation made by a deputy sheriff. 'made as it was in this instance, the vital

constitute the going rate for thatday, ofa dividend exceeding two hundred service of sunimons in a mandamus case need not2. SERVICE ON A MUNICIPAL COUNCIL... That requirement being thatit shallbeunder

and would continue until changed by an dollars ; for this, among other reasons, be on each member ofa municipal council: that he oath of the special deputy. It sufficiently

actual shipping contractmade at adif- that he could probably have bought the the peremptory Writenhowever be governed by appears by theappointment endorsed on

ferent rate. If mere offers by shippers, whole assets forthat price instead of a
different principles, and should be servedupon the writ, and the oath of the special
those composing the council at the time of the

or demand of carriers, could establish rather small fraction thereof. Upon the service. deputy , in what capacity he acted, and
the rate, then there would be no cer- whole, I feel justified in believing, though 3. MUST CALL THE ELECTION WITHIN A REAS: the mere form of the returi cannot, un

tainty in the fulfillment of that large against the positivetestimony of the of a dayforholdingan election which it was the der these circumstances, be held to re

classof contracts made for freight at go purchaser, that he must have had some duty of the council to call, is an unreasonable lease the sheriff from liability for his

ing rates. Shippers would have it in other end' to attain than the receipt of a postponement, though there was a discretion to act.

their powerto reduce freight attheir dividend; andnone can be thoughtof bene persepsed by the counsehas to the day. That

pleasure, and carriers could increase but that which was attained.

Wethink the return,although it might
any postponement not authorizedby someappa- have been moreformal to have used the

them as might best subserve their in 4. MANDAMUS THE REMEDY. – That mandamus name of the sheriff, is sufficient under

terests. By the English law, when the certifi. is the proper remedy in this case .
5. WHO MAY PROSECUTE . - That the

the statuté.
The only safe, and the true rule is , that cate of dischargerequired the assent of

2nd . The duty sought to be enforced

rates of freightare fixed andestablished tainedby fraud, if any one,even without

creditors, it was held to have been ob. tion was properly carried on by the relator.-- [ ED.
LEGAL NEWS.)

is claimed to be imposed upon the

by actual contracts in the market, and the knowledge of the bankrupt, paid Opinion by SCHOLFIELD, J. “ Council of the Village of Glencoe.”

can only be changed by contract in gooit This appeal is prosecuted to reverse a No other branch of themunicipality hasfaith , made in the port for like services. money to inducea creditor to sign it:

judgment of the court below awarding anything to do with it. The writ was,

The evidencein this case shows very Palmer, i Bos. and P,'95. Lord Eldon a peremptory mandamus against “ The therefore,properly directed, The Peoplemade in thisport before the refusal of regretted that thelawhad gone to such Council of the Village of Glencoe.” exrelv . The Mayor,etc. ,ofBlooming.
the defendant to carry the coal for libel- a length as to make void a certificate Several errors are assigned which we ton, 63 III., 208 .

The object of the writ is to coerce thelants, for any higher price than $ 2.25 in obtained by inducements offered by a shall proceed to pass on in the order of

their presentation by the counsel for the performance of a duty which is claimed

gold, and that the defendant in fact friend or enemy without any priortyon
respondents. to be obligatory on the council asa body,

made the firstcontract after such refusal the part of the bankrupt, and when, as
There was no appearance by the re . without regard to the individuals who

atthenewrateof$ 2,50perton. This have abhorred such means of procuring spondent before judgmentwas rendered,compose thatbody. There might, there

contractthen changed the rate to $ 2.50; it:Exp.Butt, 10Vol.,360 ; Exp.Hall, and it is insisted the respondentwas not fore,benan entire changein themem

increase in their contract withtheMoss. 17 Vol., 62. And he is said to have per- properly brought beforethecourt.

“ The Village of Glencoe ” was incor- any wise affecting the proceeding. The

The defendant, therefore, in refusing to mitted a bankrupt in one case to apply

carry the coal for thelibellants at $2.25 forhis discharge anew. Exp. Harrison, porated by an act of the legislature, duty, sought to be enforced, although to

2 Buck , 247 n.
approved March 29, 1869,by section one, be discharged by one branch of thecor

in gold, per ton , as the contract bound article two, whereof it is enacted“the porate body, is nevertheless a corporate

the defendant to do, violated the con Our statutespeaks of a consideration municipal government of said village duty, and the proceeding might, with

tract of shipment,and for which the li- given in behalf” ofthebankrupt, and shall be vested in a council, consisting equal propriety, have been againstthe
bellants are entitled to recover.

The summons precisely the same. See Dillon on Muni

Another question ismadeonthe hear. rule to some extent;I have held that of apresidentand, five councilmen,who corporation — the ultimate result being

ing , which is not distinctlymade in the wherethe evidence was clearandundis runs to The Council ofthe Village of cipal Corps., & 701. We are of opinion,

answer of the defendant,andwhichit is had been bought off by onewho was a " I hereby deputeandappoint J.W.P. dent which is authorized by R. .

puted that the opposition of a creditor Glencoe." It is endorsed as follows: therefore, that service upon the presi

claimed , prevents the libellants from a

recovery in the case . Theevidence surety of the bankrupton certain bonds Hovey special deputy to servethis writ, 1874, P. 775, in suits againstvillages, is

showsthatthe libellants had sold the incourtwhich itwasfor the interestof this othday of October,1874."
sufficient. The peremptory writ, how

coal, to be carried on the vessel to a firm the surety to have discharged , andthe “ T. M. BRADLEY, Sheriff.” euer, is governed by different principles

and should be served upon those com

and without consultation with or care for

Co., the freight to be paid by the con
Cook County, J.W.P. Hovey, be- posing the council at the timeof the ser .

signeeonitsreceipt. It also showsthat the bankrupt,the discharge could not be ing duly
sworn, saith that he is the special vice.

The next question to which our atten
the contract with Conyer & Co, was that having been one inbehalf of the bank- thewithinwriton H. B.Wilmarth, tionisinvited, is, does thepetition show

with a freight ofonly$ 2.25 in gola per rupt in the sense ofthe law . That cred. President of the Council ofthe Vilage sufficientgrounds,conceding,aswemust,itor
ton . It is also shown that the consignees

of Glencoe, by reading the same to him , its allegations to be true for issuing the

paid the $ 2.50 in gold per ton freight for But, Iobserved in that case,thatdif- and delivering him a copy thereofon peremptory writ ?

the coal shipped on the Moss, on its re- ferentconsiderations might arise when October 9, 1874 . J. W. P. Hovey. The allegations material to the ques

ceipt — that afterwards, and 'after this a signature of a creditor had been ob
Subscribed and sworn to before me tions are, the village of Glencoe is incor

suit was commenced ,the libellants set- tained by money and placed upon the this 10th day of October, 1874. Signed, porated under a special charter ; thaton

tled with Conyer & Co., and paid them paper in such awaythat it might have John A. Owens,Notary Public, and his the 16th day ofJuly, 1874,a petition

the difference in the freight so paid by influenced other creditors to sign. This notarial seal is also affixed . signed by thirty voters of the village,

the consignees. On this state of facts , it has been always held to be, in itself, a The specific objectionsmade are, among whom was the relator, was pre

is claimed thelibellants hadno right in fraud on creditors, independently of any 1st . The return should have been in sented to the council of the village ( the

these proceedings against thedefendant, clause in a statute, and without regard thenameof the sheriff. 2nd. The writ president and trusteesofsaid village, in

having no interest in the contract and to who has made the payment. Jackson should have been against “ The presi whom all legislative authority isvested,

sustaining no damages. v. Lomas, 4 T. R., 166 ; Leicester v. Rose, dent and councilmen of the village of being designated in the village charter

The answer to this claim is, that by 4 East, 372 ; Dupglish v: Tenant, L. R.2, Glencoe,” anditshouldhave been per as the “ Council of Glencoe " ), which

thiscontractthe coal sold only being :B., 49 ; Phillips v. Dicus, 15 East, 248 sonally served on each of them . council was then in session , requesting

chargeablewith$ 2.25perton, to be paid thepresent case :that thepaymentwas eral deputy itadmits of nocontroversy; whethersaid village will be organizedas
1st. If the service had been by a gen- the council to subroit the question

thatsum wasnecessarily a lossto that madebya friend,with no conceivable the return should have been in thename a village under theactofthelegislature

extent on the value oflibellants coal motive but to benefit the bankrupt. In of the sheriff. In such case, theact is in of this state,in forceJuly 1st, 1872, " en

and theprice they were to receive for it, not to havethepresumption,avery iff and themerereturn of the service in rationofcities and villages,” tothe deci

and thereforeadamage to them in the strong one, I will not say conclusive,that his nameis ordinarily conclusive. This sion of thelegal voters of said village ;

amount their consignees were then com suchapaymentismade in the debtor's was the English law (1st Sharswood's that atthesame timea motion wasmade

pelled to pay.
behalf." In many ofthe decided cases Blackstone,pp. 344-5 and notes )and it is by a member of the council that the

Decree for the libellants for $123.91 .

it has appeared that the consideration so provided by our statute . ( R. S. 1874. question be submitted to thelegal voters
Mix , NOBLE & WHITE, for libellants.

has moved from a friend or relative of chap. 125, p. 990, & 12.) But the appoint of the village at an election to be called
H. D. GOUIDEN, for defendant.

the debtor, and it would be very easy ,of ment of a specialdeputy to make service for that purpose on the 4th day of

course, to conceal the motive . If it were in a single case is authorized by other August, 1874,which vote was laid over

O. S. DISTRICT COURT OF MASS. clearly proved, asin the case already re- provisions of the statute, baving, aswe by a voteof the council until the next

ferred to, thata distinctand intelligible conceive, no dependence upon or con- meeting thereof; that at the next meet

IN RE WHITNEY ET AL. motive had influenced the action of the nection with those relating tothe ap- ing of the council no actionwashadon

third person, and that thedebtor was ig; pointment and duties of generaldeputies. the petitiori ; that at a meeting ofthe
BANKRUPTCY - WHEN DISCHARGE OF BANK norant of the action until after it had it must be conceded that it is competent council held on the 10th day of August,

RUPT WILL BE REFUSED BY REASON OF been committed, I am still of opinion for the legislature to prescribe how and 1874 , motion was made thatthe election

OPPOSITION OF CREDITOR BEING BOUGHT that the certificate oughtnot tobe refus. by whom writs shallbe served ,andwhat prayed bythe petition be held on the
OFF, ETC.

ed, unless other creditorsmay havebeen shall be accepted as evidence that they first Tuesday of October, 1874 , another

LOWELL, J. - The third specification of misled . I do not find that the debtors have beenserved, forwethink there can memberofthe councilmoved toamend

objection tothe discharge of the bank havemade out such an exceptionalcase. be found no constitutional provision this motion by substituting the first

rupts is, that they, or some personin I am obligedtosaydebtors, because the which prohibits the legislature to author- Tuesday of April,1875, for the first Tues
their behalf, procured the assent of Reu paper was a joint one, and though the ice personal service ofprocess to be made day of October, 1874, which was adopted ;

ben G. Morse, a creditor, to their dis- claim was bought by the brother ofonly otherwisethan by or in the nameof the and the council then ordered theelec

charge, by the payment of money . The one of them , it operates to the advan . Isheriff. tion prayed for to be held on the first

ss .
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corporation of towns and acts amenda inThelatilegation or inte petition,more the unwise and unseemly Ack of 1849,which the common law has excluded

Tuesday of April , A. D.1875, but did not be effected within a month. If there on the learning and ability of the bar. particular application of the general rule

designate any place for holding the elec were leeches in the treasury, a vicious And it well becomes every court to be thus stated by TYNDALL, C. J.: “ The

tion or elect any judges therefor, nor did revenue system , or imperfect police reg. careful of its bar and jealous of the rule only rule for the construction of Acts of

they cause any notice to be given of the ulations, in the opinion of a majority of of admission to it, with the view of fos- Parliament, is , that they should be con

timeand place of holding such election, the voters, to be gotten rid of only tering in it the highest order of profes- strued according to the intent of the

and they have taken no other action in through change in the organic law , they sional excellence . Theconstitution makes Parliament which passed the Act.” And

regard to such election . were entitled to have thechange made no express provision for the bar. But it it is not new or peculiar here . Potter's

It is alleged that the designation of the as soon as it was practicable, and every establishes courts amongst which it dis- Dwarris , 111. The last clause of the

first Tuesday in April, 1875 , is an un- day they were forced to submit to the tributes all the jurisdiction of all the rule, relating to sex, seems to be almost

reasonable postponementof the time of continuance of the evils beyond that pe courts of Westminster Hall,in equity as old as Magna Charta.Coke, 2 Inst,

holding the electionprayed for; that it riod , was so much arbitrary oppression and at common law. Putnamv. Sweet, 45. We apprehend that,unless in the

is the day designated by the present vil by the council . 2 Pew , 301. And it rests in the courts construction of penal statutes , it has

lage charter for holding the annual elec
We can imagine no public necessity all the judicial power of the State. The been little questioned since the much

tion for village officers; that the designa- justifying the postponement of the elec- constitutional establishment of such considered case of King v. Wiseman,

tion of such time was made with the tion from the 16th day of July, 1874 , to courts appears to carry with it the pow. Fortescue, 91. The rule is permissive

purpose and intention of unlawfully the first Tuesday of April, 1875. It has er to establisha bar to practice in them . only as an aid in giving effect to the true

Even of apostponing and defeating the will of the every appearance of an attempt on the An admission to the bar appears to be a intent of the legislature.

voters of the village upon the question part of those filling the council to per judicial power. It may therefore be statutory rule, positive in terms, Lord
of reorganization , and it is stated as the petuate their own power to the utmost come a very grave question for adjudi. Demnand said : “ It is not to be taken

opinion of the relator that it is thein- possible period , notwithstanding and in cation here, whether the constitution as substituting one set of words for ano

tention of a majority of the council to defiance of the wishes of the people. It does not intrust the rule of admission to ther, nor as strictly defining what the

defeat said election bya failure to dis is not admissible that this conduct shall thebar, as well as of expulsion from it, meaning of a word must be under all

charge the duties enjoined by the law . be excused by the respondents assuming exclusively to the discretion of the circumstances. We rather think tbat it

It is argued by the respondent,the that a majority of the electors did not courts. The legislature has, from time merely declares what persons may be

fixing of the timeat which the election concur with the thirty petitioners, and to time, assumed powerto prescribe rules included within a term , when the cir

shall be held is a matter ofdiscretion,in therefore the election would have involv- for admission of attorneys to practice. cumstances require that they should .”

which the council cannot be interfered ed the village in useless expense. When thesebave seemed reasonable and Queen v . Justice, A. & E. 7, 480. So a

with by the courts.
That was thequestion to be settled by just, it has, generally, we think, been fortiori of the permissive rule here. And

the election and it could in no other way the pleasure of the courts to act upon the argument for this motion is simply

By section one, article elevenof the besettled . Thelaw gave the thirty suchstatutes,indeference to the wishes this, that the application of this permis
Towns,” R. S., 1874, p. 242,it isenacted: electors the righttohave the election, of a co -ordinate branch of the Govern. sive rule of construction to aprovision

" Any town in thisstate, incorporated and its unnecessarypostponementwas of power. We do not understand that effect,without other sign of legislative
for :

in violation of that right.
yielded , to

tory thereof, or under any special act forthe incorporation of any town orvillage, over, thatthis postponement wasto de- whichassumed to force upon the courts, them ever since courts haveadministered

as attorneys, any persons of good moral | the common law. This is sufficiently

maybecome organized as a villageunder faultto be taken astrue. Thus it is character, however unlearnedorevenil. startling . Butthe argumentcannotstop

this act and in the manner following: conceded thediscretioninthecouncil literate; however disqualified bynature, here. Its logic goes far beyond the bar.

Wheneverany thirtyvoters in suchtown was abused andpervertedtothe attain- education or habit, forthe important Thesame peremptory rule of construcshall petition, the president andtrustees ment of an unjustifiable end .
trusts of the profession. We learn from tion would reach all or nearly all the

thereof to submit the question whether If this postponement may be excused, the clerk of this court that no applica- functions ofthe State government, would

such town will become organizedasa it mustfollow , thecouncil may,inthe tionfor admissionunderthatstatute obliterate almost alldistinction of sex in

the legal voters thereof; it shall be the exercise of its discretion, indefinitely was ever made here . Thegood sense of one statutory corpus juris, and make fe

duty ofsuchpresident and trustees to postpone thecalling of an election ,be the Legislature has long since ledto its males elligible to almost alloffices under

submit the same accordingly,and to fix tween which and an absoluterefusalto repeal. And wehave too much reliance our statutes, municipal and State,execu

a time and place within such town for call the election , the distinction is only on the judgment of the Legislature to tive, legislative and judicial, except so

apprehend another such attempt to de . far as the Constitution may interpose aholding such election and to appoint the in formand not in substance.

judgesto hold such election ,and to give

We have no hesitancy in saying the grade the courts, The State suffers es- verile qualification . Indeed the argu

notice of the time, placeandpurpose of case is one in which mandamus properly sentially by everysuchassault ofone ment appearsto overrule even this ex

suchceelection for causingat leastfive that theprosecutionis carried on bya er,and it is the duty of all the co-ordi- in Iowa,which unfortunately we do notplaces in suchtown , for atleast fifteen private citizen and not by a public prose- nate branches scrupulously avoid find in thereportsof that Sia:e, holding

cutor. The relator shows that he is a even all seeming of such. If, unfortun- a woman not excluded by the statutory.

days prior to holding such election . resident voter and tax -payer of the vil. ately, such an attack upon the dignity of description of“ any white male person.
It is obvious that council had no dis- lage. thecourtsshould again be made, it will If we should follow thatauthorityin ig

cretion when the proper petition was It was said , in the County of Pike v. be time for them to inquire whether the noring the distinction of sex , we do not

presented , whether the prayer of the The State, 11'111., 207: “ The question, rule of admission be within the legisla- perceive why it should not emasculate

petition should be granted or not. The who shall be the relatorin an application tive or the judicial power. But we will the Constitution itself, and include fe

petition being in conformity with the for amandamus, depends upon the object not anticipate such an unwise andunbe- malesin the constitutionalright ofmale
statute, it was the plain duty of the coun : to be attained by the writ * coming interference in what so peculiar suffrage and male qualification. Such a

cil to act upon it at the earliest convenient where theobject is the enforcement of ly concerns the courts, whether the rule would be one of judicial resolution,

moment, fix the time and place of hold a public right, the people are regarded power to make it exists or not. In the and not a judicial construction. There

ing the election, select the judges there as the real party and the relator need meantime, it is a pleasure to defer to all s no sign nor symptom in our statute

for, and givethe required notice thereof. not show that he has any legal interest reasonable statutes on the subject . And law of any legislative imagination of

But in -smuch as no time is designated inthe result. It is enough that he is in- we willdecide this motion on the pre- sucha radical change inthe economy of

bythestatute when the election shall be terested , as a citizen, in having the laws sent statutes, without passing on their the State government. There are many

held , there was some discretion neces- executed ,and theright in question en - bindingforce. the other way : an irresistible presump

sarily in the council in this regard . The forced. See, also, City of Ottawa v . The This is the first application for admis- tion that the legislature never contem

implication of law ,however, is that the People, 48 Ills., 235 ; Hall et al v. The sion ofa female to the bar ofthiscourt. plated such confusion offunctions be
time fixed should bewithin a reasonable People, 57 , Id . , 310. And it is just matter for congratulation iween the sexes. The application of the

period , in view of all the circumstances. These cases hold a different rule from that it is made in favor of a lady, whose permissive rule of construction here

Precisely, what would be a reasonable that announced by thecases referred to character raises no personal objection , would not be in aid of the legislative in

time might, in many instances,be of ex . by the respondent, but are conclusive something, perhaps, not always tobe tention,but in opendefiance ofit. We

tremely difficult solution ; instances of here. The public prosecutor might un- looked for in womenwho forsake the cannot stultify the court by holding that

what would bean unreasonable period doubtedly have institutedthisprosecu- ways oftheir sex for the ways ofours. the legislature intended to bring about,

can more readily be imagined which will tion, buthis failure to do so is no reason The statute provides for admission of pier ambages, a sweeping revolution of

serve the present purpose. For illustra- why the citizens, tax-payers,and voters attorneys in a Circuit Court, upon ex. social order,by adoptingavery innocent

tion : Had the election been postponed of the village shall be denied the right amination to the satisfaction of the rule of statutory constructicn.

for ten years, or even five years, it would to have the council perform its duty. judge,and for the right of persons so ad Some attempt was made to give plausi

need no argument to show that it would The remarks in The People ex rel Stine mitted to practice in all courts here, es bility to the particular consruction urged

amount practically to adenialof theright v. Supervisors,47 II1., 259,referred to by cept this ; but, thatto entitleany one to upon us,foundedon Chapter 117of1867,

guaranteed to the petitioners. No one the counsel for respondent, are not practice in this court, he shall be licens. and Chapter 79 of 1870. It was repre

wouldpretend the discretion vested in pertinent. They had reference simply ed by orderof this court, Taylor'sStat sented that the former admits womento
the council could justify this. So it to a contractin which the contracting utes, Chapter 119, Secs . 31 , 32 , 33. While every department of the University, ex

wouldseemto beequallyclear thatany party was asking no aid of the court and thesesections give a rule to the Circuit cepting themilitaryonly,and so necesa

postponement not authorized by some had no allusion to thecase ofa failure to Courts, they avoid giving any to this rily including the law department ; that

apparent public necessity would be un perform a public duty. court- leaving admission here, as i the latter directs admission to the bar of

justifiable. The discretion vested in the We are of opinion there is no error in ought to be, in the discretion of the the graduates of the law department ;

council can not be exercisedarbitrarily the record and the judgment must,there court. This is,perhaps,a sufficient an that the legislature had thus provided
for the gratification of feelings of ma fore be affirmed . swer to the present application, which is for the admission of female graduates of

levolenceor for the attainment of merely Affirmed . not addressed to our discretion ,but pro- the law schools, nd ought therefore to

personal and selfish ends. It must be CHARLES J. BEATTIE and MORTON CLU- ceeds on assumed right, founded on ad be understood as intending the admis

exercised for the public good , and should
VER for plaintiff in error.

mission in a Circuit Court. But the sion of women under the general statute .

be controlled by judgment and not by John A. Owen for the people. novel positions on which the motion If the legislature had so pr.vided for the

passion or prejudice. When a discretion was pressed appear to call for a broader admission of female graduates, we do not

is abused and made to work injustice, it SUPREME COURT OF WISCONSIN . perceivehow that could aid the construc

is admissible that it shall be controlled The language of the statute, of itself, tion of the general statute of this lady,

by mandamus. Tapping on Mandamus OPINION FEB, 1876. confessedly applies to males only . But, who does not appear to be a graduate.

(Am . ed . ) , 66 . it is insisted, that the rule of construc- But, unfortunately for the position , the

Thechange desired to be effected in IN THE MATTEROF THE APPLICATIONOBLAVINIA tion foundin Sub . 2, Sec.1, Chapter 5 , statutes were not statedwith thefair ac

the municipal government of the village HELD,THAT A WOMANCANNOT BE ADMIT-the statutes tofemales . The rule is, not support it. The actof 1862 isR. S. , necessarily extends the terms of curacy which becomes counsel , and do

through an election , was such as materi

ally affected every citizen and tax - payer that words in the singular number may of . of the Act of

of the village . The petition was based Opinion by Ryan, J. be construed plural, and in the plural, 1866, reorganizing the University. The

on what were supposed sufficient reasons, In courts proceeding according to the singular ; and that words of the mascu section of1866 provided, without quali

having reference to the then existing course of the common law, a bar is al- line gender may be applied to females ; fication, that the University in all its

state ofaffairs. If reform , to be brought most as essential as a bench . And a unless, in either case, such construc departments and colleges shall be open

about through this means, was needed, good bar may be said to be a necessity tion would be inconsistent with the alike to male and female students.” The

and desired bya majority of the voters of of a good court. This is not always una manifest intention of the legislature. section of 1867 substitutes the provision

the village, it was a wrong and an outrage derstood, perhaps not fully, by the bar This was pressed upon us, as if it were that " the University shall be open to

that they should be compelled to submit itself. On the bench, the lesson is soon a new rule of construction , of peculiar female as well as male students,under

to the evils they labored under foranother learned that the facility and accuracy application to our statutes. We do not such regulations and restrictions as the

year, when the change might reasonably ' of judicial labor are largely dependent ' so understand it . It appears to be but a ( Continued upon page 199. )

* *

answer.

TED TO THE BAR IN WISCONSIN .
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men.

TION,

AT Nos. 161 AND 163 FIFTH AVENUE ,

MENT.

CHICAGO LEGAL News Wisconsin. In the meantime,MissGood United States Conrts,and there is no circuit COURTOF COok Co., ILL .

.
OPINION, MARCH 2, 1876.

at someother calling, or leave the State We make these remarks from the fact

Lerbincit .
of Wisconsin and go to some State like that some have supposed it went to that J. C. MYER ET AL . P. CRYSTAL LAKE PICKLING

Illinois, where women are allowed to extent.
CONFLICT BETWEENAN ASSIGNEE IN BANK
RUPTCY AND A RECEIVER APPOINTED BYMYRA BRADWELL , Editor . practice law upon equal terms with

APPOINTMENT OF MR. DANA.-The ap THE STATE COURT FOR THE POSSESSION

OF THE ESTATE OF BANKRUPT CORPORA .
pointment of Richard H. Dana. Jr. , of

CHICAGO : MARCH 11 , 1876. Assignee IN BANKRUPTCY — RECEIVER Boston , to be Minister to England in the A court of equity will appoint a Receiver of

OF STATE COURT - CONTEST FOR POSSESSION place of General Schenck , will meet with by its officers, by which the propertyisgreatly
a corporation, where the bill alleges gross frauds

OF PROPERTY.—The opinion of the Cir- the approval of the people. He is one of endangered ,
Where a receiver is properly appointed by a

Published EVERY SATURDAY by the
cuit Court of this county, by WILLIAMS, the ablest and most learned lawyers of State Court,and is in possession of the assets,and

CHICAGO LEGAL NEWS COMPANY, J. , holding, where,a Receiver is prop: the nation, as well as one of its finest subsegunele au petition in bankruptcy is filed and

Court for the possession of the assets, held, that
erly appointed by a State court , and is writers. He is a gentleman above re

the possession of the receiver will not be dis

in the possession of the assets, and sub - proach ; a man who will honor the office turbed .

We wishTERMS : -TW9 DOLLARS per annum, in advance sequently a petition in bankruptcy is and not the office the man.
Opinion by WILLIAMS, J.

Bingle Copios, TEN OENTS . filed , and an assignee is appointed who the government had more such repre On the 30th of December last a bill

was filed in this court by the complain
applies to the State Court for the pos- sentatives abroad .

ants, stockholders in the Crystal Lake

JUDGE Tart's APPOINTMENT.-Judge Pickling and Preserving Works, alleging
We call attention to the following opin- session of the assets, that the possession

of the Receiver will not be disturbed . Taft, of Ohio , who has been appointed the commission of certain fraudulentions, reported at length in this issue :

Themain question involved in this case Secretary of War, is an excellent lawyer, acts uponthe part of the corporation and
COLLECTION OF A CLAIM AFTER ACT OF | is one of very general nterest. Con- an honest man , and has been for many its officers. Among these alleged frauds

were the assumption by the corporationBANKRUPTCY ATTORNEY · EMPLOYED BY tests between assignees in bankruptcy years an honored and respected Judge, of the private debts of its president, to

COLLECTING AGENCY .—The opinion of the and receivers appointed by State courts but we are not aware that he has had the amount of $ 160,000, and the convey

United States Supreme Court, by Hunt, are of constant occurrence all over the any military experience. A man who has anceof all the realestate of the corpo

J., where a creditor, residing in the east, Union . The authority of the State had no military experience should not also, the issue ofcertainfraudulent judg.

gave a claim against a person residing courts has not in all instances been be appointed to the position of Secretary ment notes by the corporation, upon

in the west, to a collectingagency for the respected. It would seem, from the of War ; and a man who has had no which judgments, it was alleged , were

purpose of collection,and the collecting recent opinions of the Supreme Court of judicial experience should notbeapo ed for an injunction and for areceiver.

agency employed an attorney to collect the Uuited States, that the jurisdiction pointed a judge because he happens to It set forth actsofgrossfraud, and pre

it, who procured a confession of judg- of the Bankrupt Court in this class of be a great general. General Sherman is sented a case of great exigency . If the

ment on such claim from such debtor, cases, is not to be regarded as exclusive. an able man and a great and brave gen. alleged frauds were allowed to be con

well knowing at the time he was insolv- In the consideration of cases involving eral, one to whom the country owes summated, the whole property of the

ent, and collected the money on such a conflict of jurisdiction between the much it can never repay, but who would control of its creditors and stockholders,

judgment ; held , that the attorney who State and Federal courts, the greatest think of appointing him Chief Justice of by the fraudulent act of its officers. The

made the collection, was the agent of the wisdom and moderation should be ex. the United States Supreme Court ? The facts stated in the bill present a case for

collecting agency , and not of the credercised by the judges of both tribunals. American people, however, may rest' as the interference of acourt of equity, in

itor, and that the knowledge of the fi dependent of any existing statutes.

nancial condition of the debtor which
Wages AS THE SUBJECT OF GARNISHEE- sured that Judge Taft will not be a party

The common law powers of a court of

- The opinion of the Supreme
to any corruption , either in or out of chancery are sufficient to grant to com

the attorney had , was not the knowledge
Court of the State by Scott, C. J. , con

office. plainants the relief which they seek.
of the creditor.

Their bill is filed not only in their own
struing the 14th section of chapter 62 of

behalf, but in behalf of all other stock
TELEGRAPH – CONTRACT . - The opinion the revised Statutes, relating to the lia

Recent Publications , holders, and of all creditors who may de

of the Supreme Court of the United bility of a defendant being the head of a sire to avail themselves of it . The bill

States. by MiLLER, J., construing a con- family to have his wages garnished, REPORTS OF CASES ARGUED AND DETER- is filed to preventthe execution of a great

tract for the running of a telegraph line and holding that such a defendant may
MINED IN THE SUPREME COURT OF THE fraud, which , if it was consummated ,

STATE OF WISCONSIN, WITH TABLES OF would injure complainants , but whichby a railroad company .
take his wages as fast as they become THE CASES, AND PRINCIPAL MATTERS. would injure every other stockholder of

MANDAMUS -- To COMPEL COUNCIL TO due, if the amount that shall become due Prepared and edited for the Reporter the corporation , and every creditor of

by Edwin E. Bryant, 0. M. Conover, the same, as well as the complainants.
CALL AN ELECTION - PARTIES - SERVICE at any one time shall not exceed twen

Official Reporter. Volume XXXVII. | If other stockholders or creditors refused

BY SPECIAL Deputy .—The opinion of the ty - five dollars, and that the statute has
Containing cases determined at the or hesitated to take action to prevent the

Supreme court of this State by Schol- no reference whatever to wages subse January Term , 1875. Chicago : Calla consummation of these contemplated

The ghan & Company, Law Publishers. frauds, it wasnot onlythe right but theEIELD, J. , holding that mandamus is the quent to the service of the writ.

1876. duty of complainants to ask the interproper remedy to compel a council to opinions of the bar in the construction

The practice of padding reports has ference of a courtof equity, even though
call an election ; that eightmonths' post- of this section of the act have been con

become altogether too common. This is they personally held but a verysmall

ponement of a day for holding an elec. ficting. Frequently in practice the re proportionof the stock as compared with
not a padded volume. It contains 746 the whole issue. Their conduct, instead

tion, which it was the duty of the council turn day of the writ has been put off as

to call
, is an unreasonablepostponement,far as possible, and even after that the pages, which is much above the average. ofsubjectingthem to animadversion, is

though there was a discretion to be ex- hearing of the garnishee proceeding has Itseems to have been the object of the deserving of commendation ,more espe

publishers to get as many cases in a vol. cially as their act in filing their billen

ercised by the council as to the day ; that been continued so as to reach wages ac ures to the benefit of every other inno .
ume as possible, consistent with good cent and interested party who might bethe prosecution was properly carried on quired after the services of the writ.

by the prosecutor, a private individual We have known some courts to construe taste. Mr. Conover very properly ac- injured by the contemplated fraud .

Upon the filing of the bill a motion
that a special deputy in making return the law so as to allow this practice. We knowledges the aid he has received from

a receiver

on asummons need not make useofthe are gladthat theSupreme Court has set- Mr. Bryant,in the preparation of the beforemy brother Farwell, and

sheriff'sname.It isevident from the tled this question in accordancewiththe presentvolume,and says that by the der then entered recites that the case

liberality of the publishers, and with the coming on to be heard upon the bill filed
remarks ofthe learned judgein deliver- humanespirit whichprompted thepas- full approval of thecourt, he has been anduponevidence and argument of

ingthe opinion ,that heisin favorof sageoftheact, and in favor of the poor able tomake the arrangement which se
counsel , both parties, complainant as well

the people ruling, and against all combi- laborer and his family. asdefendant, beingrepresented by coun
cures the early appearance of the present sel, the court doth order and adjudgenations of officers for the purpose of

What is a Good AFFIDAVIT AND JURAT? volume under such favorable auspices, and decree that one John N. Cannon be,

preventing the people from legally ex : -The opinion of the Supreme Court of while his own labor has been mainly di- and he hereby is, appointed receiver,

pressing their wishes at the polls. This thisState,by Walker J., holding that rectedto the preparaton of Volume of counsel, thatJudge Farwell sent for

opinion has the right ring in it.
where the return of a special deputy XXXVIII. ; that the printing of that vol . Mr.Dow , who had been theretofore the

We are indebted to John A. Owen the
sheriff on

a summons, did not in the ume will be commenced before the ap legal adviser of the stockholders ,and he
relator for a copy of this opinion .

body contain the name of such deputy , pearance of the volume now on our table, appearedin court upon the argumentof
A WOMAN CANNOT BE ADMITTED TO and the jurat of the officer to such re- and that it is expected to contain all the theparties then in court and their re

THE Bar in Wisconsin. — The opinion of turn was “subscribed and sworn to, ” cases determined by the court during spective solicitors, including Mr. Dow ,

the Supreme Court of Wisconsin, by etc. , without giving the name of the the year 1875. The proceedings of the the propriety and necessity of the ap

RYAN , C.J., refusing the application of person swearing to the same, that the Supreme Court uponthe deathof Judge pointment of a receiver was admitted .

All this occurred upon the 30th of De
Miss LAVINIA GOODELL to be admitted return and jurat were insufficient ; as not ANDREW G. MILLER, are given in full .

cember last. Subsequent orders haveto the bar of that State, and holding that showing who made the affidavit. This CASES ARGUED AND DETERMINED IN THE been entered in this court in the present

a woman cannot be admitted to the bar opinion must be considered in relation CIRCUIT AND DISTRICT COURTS OF THE case , and the receiver appointed by the

in Wisconsin . The learned Chief Jus- to the facts in the case before the court ; UNITED STATES, for the Seventh Judi court filed his bond in the penalty of

cial Circuit. By Josiah H. Biseell, of $ 75,000, and entered upon the dischargetice , in delivering the opinion , uses very that is , that the name of the party

the Chicago Bar, Official Reporter. of his duties, taking possession of and

strong language in giving his own per - making the return did not appear in Volume V. 1851-1874. Chicago: Ca exercising control over the property of

sonal views. We call the especial atten- either the return or jurat. laghan & Company. 1876. the corporation.

tion of our readers to this opinion , There is no doubt where the name of This volume is in the usual style of On the first of February last, more

hopingthey willread it withcare,be the party making the affidavitappears Mr.Bissell's Reports. The important appointed,a motion wasentered in this

lieving that it will not only aid in in the body of the affidavit, and the ju- questions decided in this circuit, the court by and upon behalf ofsome ofthe

obtaining legislation which will allow rat of the officer is “ subscribed and ability of the judges rendering the opin . creditors, asking this court to vacateall

women as well as men to practice lak , sworn to before me, " etc., the court ions, and the skillful manner in which its orders, discharge its receiver, and re

but hasten the day when the right ofy,would hold this to be good. This is the most usefulseries of United States Circuit assignee in bankruptcy.
they are reported, make this one of the mit the property to the custody of the

suffrage shall be extended to women in I usual practice in all the States and in the Court Reports.
At the time when the receiver was ap
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pointed , no proceedings in bankruptcy Bump, on bankrptcy, lays down the for some cause for which it is impeacha- the part of complainants , is conclusive

had been commenced. I am not aware rule thus: “ So, also, where a receiver, ble under the bankrupt act. against the right of the parties who are
that any were then in contemplation. appointed by another court before the The jurisdiction of the State Court pressing the present motion to the relief

The assignee in bankruptcy has been commencement of proceedings in bank- havingproperly attached,and its right which they ask .
only recently appointed. When the ruptcy , has taken poesession of the pro- to appoint receivers notbeing questioned , If these authorities correctly state the

bankrupt petitionwasfiled,thiscourt, perty,which belongedtothe bankrupt, thepropertyofdefendants is regarded as law, this court havingobtained complete
through its receiver, had reduced the as . and the jurisdiction of such court over lawfully in possession of that court, and control of the property through its re

sets of the corporationto itspossession the subject matter of thesuittherein, thefederal court has no such superior ceiver before any proceedingsin bank
and was administering them for the ben- and over the parties thereto when it was jurisdiction or supervisory power over ruptcy were instituted, having jurisdic

efit of all parties in interest. Its pos- instituted and a receiver was appointed, the State tribunal as will warrant it in tion of the persons of the litigants and

session was for the benefit of the stock and its jurisdiction to appoint such re taking the property out of the receiver's the subject-matter of the litigation, and

holders who were not named in the ceiver are in no manner impeached or possession or enjoining them from its being possessed of as complete facilities

bill, and for the benefit of the cred questioned , the courts of bankruptcy management. The bankrupt court will for protecting the interests of all parties

itors who were not named therein , as cannot compel the receiver to give up not, therefore, upon the petition of the as the bankrupt court, it oughtnot, with .

well as of the three complainants who the possession of such property , without assignee in bankruptcy, direct its mar out the consent of all the parties to the

were named . This court can do as its being shown that suchº possession of shall to take the assets out of the bands record, to abdicate a jurisdiction so uni

complete justice between all the par. the property by such courtis void or in- of the receiver , and it mayenjoin the versally acknowledged, that it may al

ties interested in the property as can valid by reason of the provisions of the bankrupt from interfering with theprop; most be said to be unquestioned. The

the bankrupt court and the assignee bankrupt law . erty in the possession ofthe receiver." right to retain the jurisdiction of the

in bankruptcy can be made a party and When property is lawfully placed in And the fact that defendants cause and of the property is not so much

protectany interest hemay have in the the custody ofa receiver by the court insuchsuit, asreceivers of the State that ofthecourtas ofthe parties litigant

property in thereceiver'shand. The whichappoints him ,it is in thecustody court, assertaprior jurisdictionacquired who have invoked its aid. Another tri

motion now made is based upon two and under the protection and controlof by that tribunal,andclaim thereupon bunalmighthave afforded them equal

grounds . such court for the time being, and no
the power of the State court to adminis- facilities for the redress of their alleged

First. That this court had no right to other court has the righttointerfere ter it, constitute no ground for the inter- grievances, but itwas their right to

appoint areceiver at the time such ap- withsuch possession , unlessit be some ference of the U. s.court by appointing choose theirown forum , and havingcho
pointment was made, and

court which has a directsupervisory a receiver in limine, especially when it is sen it, thiscourt ought not now to rele

Second. That if the receiver was right control over the court whose process not shown that the property is in peril gate them to that tribunal which they

fully appointed ,the U. S.District Court, has first taken possession, or somesupe- of waste orlossin the custodyofthe have and dodecline voluntarily to enter.

by virtue of the provisions of the bank- rior jurisdiction in thepremises .Under State court, orthatthe receivers are vio The right to choose his own forum is as

rupt act, isentitledtothe possession of such circumstances, the courts of bank- lating their duty, or that they are irre- muchthelegal right of a plaintiff orcom

the bankruptestate, even as against the ruptcyhaveneither suchsuperior juris- sponsible orthreaten theremoval of the plainant, as his rightof redress afterhe

receiver appointed by this court prior to diction nor such supervisorycontrol, as property . And an action cannotbe has entered it, provided, under the

the institution of any proceedings in to authorize them to take theproperty maintained in theU.S.court in behalf pleadings and proofs, he shows himself

bankruptcy. from the possession of such court,or to of an assignee inbaukruptcy ,tocompel entitled to such redress .If thecom .

As to the first ground of the motion , enjoin the receiver from furtherinter- a receiver appointed in the State court, plainants are rightfully here, they can

it may be said that this court underthe fering with it.” Bumpon Bankruptcy, in a creditor's suit, before the proceed- not, except upon their own consent, be

allegations of the bill had a case pre- p. 203. See also Bump on Bankruptcy, ings in bankruptcy, to deliver up the sent to anyother court, however willing

sented to it, which entitled it to proceed pages 305, 306.
property to the assignee. High on Re his court might be to relieve itself of

to the appointment of a receiver at com Mr. High, in his late work upon Receivers, Secs. 51 and 52. See also Peck the litigation.

mon law independent of any provision ceivers ( which is entitled , by reason of et al . v. Inness et al., 7 How . U. S.Rep. , The motion to set aside the orders

ofthe statute , and that it had a right, its accuracy of statement andcareful 624; 39 How. Prac. Rep., 363;3McLean, entered in this case, discharge the re

also, to proceed under section 25 of the quotation of authorities, to confidence) 494 ; 1 Bank.Rep.,195; 1 Bank . Rep . , ceiver,dismiss thesuitandtransfer the

statute, relating to corporations. Stat. says: “ The doctrine under considera- 204 ; 6 Blatchford, 156 . property now in the receiver's hands to

of 1874, page 290. It is no answer to this tion has been frequently applied in cases The last case was a suitby the assignee the assignee in bankruptcy , is denied.

position that other defendants should where proceedings in bankruptcy have of the bankrupt against the receiver to McDaid & WILSON, sol's. for the as

have been made to the bill . The prin- been instituted against a defendant obtain possession of the assets of tủe es- signee and a number of the stockhold

cipal party interested in preventing the debtor in the United States, subsequent tate, and an injunction hadbeen granted ers; KRETZINGER & VEEDER, sol's. for the

appointment of a receiver, was a party to the appointment of a receiver over the against the receiver to prevent the dis- complainants and Receiver; E. B. SHER

to the bill, and was present in court con- debtor's effects in a state tribunal, and position of the assets . Justice Nelson Man, sol. for the part of the stockholders

senting to such appointment. The cor: in such cases the State Courts have uni- dissolved the injunction, upon motion, and creditors.

porationwas there and then represented formly insisted on maintaining their ju- saying, among other things,that "the
N. P. KINSLEY, sol. for the corpora

by its attorney, and some, if not all of risdiction and disposing of the assets. question involving the right to this tion .

the stockholders were also represented Thus, where a receiverwas appointed property is in the State conrt,whereit

by other legal counsel . upon a judgment creditor's bill, in the belongs, and the decision of that court
ILLINOIS SUPREME COURT,

The case was entirely unlike that of State Court, and theappointment was willl be conclusive upon the right. ” 2 N.

Baker v. Backus, (32 Ili . , 79,) in the al- completed and the debtor's property ves. Y.Supreme Court Rep., 568.
1876.

legations of the bill and in the circum- ted in the receiver, but the debtor filed In the case of Eyster v. Goff, 8 Legal J. H. Stevison et al . v . John Earnest.

stances attending the appointment ofthe bis petition in bankruptcy subsequent News, 177: ---Appeal from Knox.- Opinion by

receiver. In the case at bar, the court to the filing of the creditor's bill , and “ The Supreme Court of the United SCHOLFIELD, J.

had jurisdiction of the corporation and was adjudicated a bankrupt subsequent States was called upon to decide the

ofthe property and the acts and omis: to the appointment of the receiver, it questionas to thejurisdiction of the Joseph Kroer w.The People, etc.- Error

sions complained of were at most only was held that the assignee in bankruptcy State Court, where the exclusive juris .
to Stephenson.- Opinion by Schol

FIELD , J.
irregularities, which , upon proper ap- took only such interest as the debtor had diction of the Federal court in a bank

plication could be remedied by this when the assignee was appointed , and , ruptcy proceeding was insisted upon, SUNDAY NIGHT DEFINED - FINES ON SEPA
court.

therefore, took thedebtors' property, sub- against the right of the State Court to

As to the position that the bankrupt ject to the lien acqạired by the creditor's proceed , and in deciding the question CONSTRUCTION OF LIQUOR LAW.

act takes the property outof the State suit, and the receiver was, therefore, says : ' The opinion seems to have been STATEMENT.- Indictment for selling li

Court and vests in it the possession of directed to pay the funds realized from quite prevalent in many quarters at one quors on the Sabbath day,and night; one

the assignee in bankruptcy ; it cannot be the property to the plaintiff in the credi- time, that the moment a man is de- count charging as to theday, the other

sustained by the language of the bank. tor's suit rather than to the assignee in clared bankrupt, the district court which as to the night. Fine of $75 under each

rupt act, nor by any decision of any bankruptcy * And without has so adjudged draws to itself by that count. Held,

State Court, nor of the Supreme Court of passing upon the right of the judgment act not only all control of the bank. 1. That the period of darkness between

the United States. creditor in a State Court, to ultimately rupt's property and credits, but that no midnight precedingand dawn of the Sab

It is true that there have been some maintain his lien upon the debtor's pro- one can litigate with the assignee con bath falls within the statute as to keep

decisions of the United States District perty as against theassignee subsequent tested rights in any other court, except ing tippling - house open on Sabbath

Courts that have asserted the right of ly appointed in bankruptcy, it was held in so far as the circuit courts have con- night.

such Courts, upon the appointmentofan that the defendants should transfer their current jurisdiction ; and that other 2. To assess separate fines under differ .

assignee in bankruptcy, to take property property to the receiver, notwithstand - courts can proceed no further, in suits ent counts in the same indictments, in

thepossession of which had been right- ing the filing of thepetition in bankrupt- of which they had at that time full cog- prosecutions, is a correct practice.

fully acquired by the State Courts prior cy, and when the State Court has been nizance, and it was a prevalent practice 3. It is no disqualification for a juror

to the institution of proceedings in the first to acquire control over the sub- to bring any person who contested with to have an abhorrence of the liquor traf

bankruptcy, out of the hands of the Reject-matter, and has appointed its recei- the assignee any matter growing out of fic, in such prosecutions. Thedefendant

ceiver of the State Courts and deliver it ver, who has taken charge oftheproperty disputed rights of property or of con- has no right to demand a jury that shall

over to the assignee in bankruptcy . But in controversy , the receiver subsequently tracts into the bankrupt court by the approve his business. It is enough that

these decisions have been upon the appointed by the U. S. Court, may be service of a rule to show cause, and to a juror has formed no opinion as to the

ground that the Receiver of the State punished for contempt if he interfere dispose of their rights in a summary guilt of the person arraigned , and enter

Court had been appointed in a proceed with the receiver previously appointed way . This court has steadily set its face tains no personal prejudice against him .

ing under a State insolvent law , which by the State Court. The Federal Courts against this view . 4. To constitute an offence under the

law had been superceded by the Bank have generally recognized the doctrine The debtor of a bankrupt, or the man statute , it is not needful that the saloon

rupt Act. Such decisions are not sup- under discussion, and have almost uni- who contests the right to real or person . be kept open to the same extent as on

ported by any elementary treatise, by formly conceded the jurisdiction of the al property with him , loses none of those week days, but only that someentrance,

thedecisions of State Courts, nor of the State tribunal, where the latter has first rights by the balıkruptcy of his adver- open or hidden,beavailable,and persons

U. S. Supreme Court. But even if they acquired control over the subjectmatter sary . are allowed to enter for tippling purpo

were, they could not govern this case . and the parties,and where the receiver The same courts remain open to him ses. Perhaps, however, it would be go.

The present bill is not filed under any of the State Court has first acquired pos- in such contests , an the statute has not ing too far to say thatif one person only

State insolvent law. As I have before session of the assets, even when the con divested those court's of jurisdiction in has such access, it is in violation of the

said , it could be supported if there was Aict of jurisdictionhas been presented to such actions. If it has, for a certain class statute .

no statutory provision applicable to the the U. S. Court in the cause of a proceed- of actions, conferred a jurisdiction for

If the bill was broughtunder the inginbankruptcythere. And the
un- the benefit oftheassigt ee in the circuit HenryL. Gunnell et al. v. R.H.Cocker

ell. - Re-bearing. Appeal from Super
statute, that statute is very far from be doubted weight of authority in the Fed and district courts of the United States, ior Court of Cook .

ing an insolvent law . It hasvery few , eral Court supports the proposition, that it is concurrent with and does not divest

ifany, of the elements of such a law , where the State Courts have properly that oftheState courts.

With the exception of decisions of the acquired control over the subject matter These propositions are supported by Held, That no particular form or cere

United States District Courts, I have and have appointed receivers, who are the following cases decided in this court. mony is necessary to constitute a deliv

upon the argument been cited by coun- in possession of the property or fund at Smith v. Mason, 14 Wall., 419 ; Marshallery of a deed . It may be by acts with

sel to no authority , nor has my research the time of instituting proceedings in v. Knox, 16 Wall., 501 ; Mays e . Fritton , out words, or words without acts ; or by

been able to produce one, which sup. bankruptcy, the U.S. Courts will not in- 20 Wall., 414 ; Doe v. Childrers, 21 Wall . , both . Anything clearly manifesting the

ports the position assumed by the counterfere with the jurisdiction already 642. See, also , Bishop v . Johnson , intention of the parties that the deed

sel who have filed the motion. All the acquired by the State Court, but will re- Woolworth , 324.” shall at oncebecome operative-that the

authorities I have examined (with the spect the title of their receivers and In view of these decisions, I do not grantor shall not control the property,

exceptions above named ) support the th right to maintain thecontrol of the care to comment upon section 5123 of the but that the grantee shall have posses

contrary doctrine. property , at least until it is impeached ' bankrupt law , which itis claimed, upon sion , will constitutea sufficient delivery.

RATE COUNTS - COMPETENCY OF JUROR

case .

DELIVERY OF DEED.
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ALBERT BLISS v. JOHN SMITH .

( Continued from page 1 . rape, seduction , fornication, adultery, in case the wages or services of such passed . Had the judgment debtor quit

pregnancy, bastardy,legitimacy,prosti? defendantin the hands ofagarnishee the service of the garnishee before his

Board of Regents maydeem proper. ” In tution , lascivious cohabitation, abortion, shall exceed twenty-five dollars, judg wagesamounted to twenty- five dollars,

both statutes the section provides that infanticide, obscene publication,libel ment shall be given only for the balance it will be conceded the samewould be

all able-bodied male students shall re- and slander of sex , impotence, divorce , above that amount." When in the exempt from garnishment. The con ;

ceive military instruction, and makesno all the nameless 'catalogue of indecen- hands ofthegarnishee ? Obviously,at struction contended for would

other reference to a military department. cies , la chronique scandaleuse of all thevi- the date of thegarnishee summons.The thejudgmentdebtor toquitthe service

Andthe argumentthatthe admission of ces and all the infirmitiesof allsociety- judgment isonly to go forthe balance, of his employeras soonas his wages

females under the statute of 1867 to all with which the profession has todeal, exceeding twenty- fivedollars ,in the should reach twenty-five dollars, and

departmentsexceptthe military, neces- and which go towards filling judicial re- handsofthegarnisheeatthat time. seek employment elsewhere to maintain

sarily contemplated theiradmissionto ports which must be read foraccurate The statute has not provided, the judg: hisfamily. We are unwilling to give

the law department, falls to the ground, knowledge of the law . This is bad ment shall be for anysum the judgment any such narrow and illiberal construc

because the statute neithermentionsall enough for men. We hold in too high debtor maysubsequently earnin the tion to the statute . The laborer may

departments'nor excepts the military— reverence the sex without which, as is service of defendant,and wehavenei; take up his wages as fast as the same

iftherebea military department. The trulyandbeautifullywritten, le commence- thertherightnorinclination byjudicial become due, if the amountthat shall

inaccuracy is themore striking from the mentde lavieestsans secours, le milieu sans construction,to extend itsprovisions so become due' at any one time shall not

fact that thesection of 1866 doesexpress- plaisir, et ve fie sans consolation , voluntarily as to enable the garnisheeingcreditorto exceed twenty-five dollars . This con

ly include alldepartments and colleges, to commit it to such studies and suchoc reach, any wages the judgment debtor struction ofthe statute is warrantedby

and the amendment of 1867 evidently cupations. Non lati auxilio, nec defensori. maythereafter earn . The statute was the enlightened spirit that prompted its

ex industrio omits them . The changeof bus estis, should judicial contests be up enacted fora humane purpose ,forthe enactment,and wehavenoinclination

an absolute right of admission to alí de held. Reverence for all womanhood benefit of the debtor's family as well as to so construe it as to defeat the benefi

partments andcolleges ofthe Universi- would suffer in thepublic spectacleof himself,and should receivea fair and cent design .

ty in 1866,to admission to theUniversi woman so interested and so engaged. liberal construction, that it may effectu It is perhaps proper to say , that in

ty under discretionary regulationsand This motion givesappropriate evidence atethe beneficentobject the legislature giving thisconstruction to the statute, it

restrictionsof the regents in 1867, is very of this truth . Nomodest woman could had inview. Anyother construction has no application exceptto the14th

significant ; the more so that it is the read without pain and self -abasement than the one we have indicated would section cited .

only amendment made. It seems likely no woman could so overcome the in- render the statute nugatory. The judgment will be affirmed .
that the legislature came to regard the stincts ofsex, as publicly to discuss the But, aside from this view of the law ,

absolute and indiscriminate right of 1866 case which we had occasion to cite supra , the case was beard in the court below SUPREME COURT OF ILLINOIS.

as dangerously broad, and to consider it King v . Wiseman. And when counsel on the answer of defendant, and as the

necessary to make the rightsubordinate was arguing for this lady that the word case comes before us, we do not see how

to the judgment of the regents. And if “ person ," in section 32, chapter 119 , ne- there could be any recovery . IN 1876.

the law school had then been establish- cessarily includes females, her presence It is set forth in the answer, that on

ed by statute, it would be very doubtful made it impossible to suggest to him a the 18th day of July following the ser | 0. 0.& F. V. R. R. v. Jacob P. Black.

whether the admission of females to it reductio ad absurdum of his position , that vice of the garnishee summons, defend Re-hearing.– Opinion by WALKER, J.

would be sanctioned by the act of 1867. the same construction of thesame word ant was indebtedto the judgmentdebtor,

But there wasno such statute; and the in sec. 1 , chap. 37 , would subject woman including the eight dollars earned before PAYMENT OF R. R. SUBSCRIPTIONS- CONTROL

law school was in fact established, not to prosecution for the paternity of a bas- service, in the sum of twelve dollars for
OF EQUITY AS TO TRANSFERS OF ROAD.

by statute , but— as we learn-by the au- tard, and in sec . 39-40, chap.164, to pros- one week's labor,which he then paid to STATEMENT.-Suit on subscription to

thorities of the University sometime in ecution for rape. Discussions are habit- him. At the end of the next following aid in building railroad. Defense, failure

1868, after the enactment of the section ually necessary in courts of justice, week , he was indebted to him in the of consideration in the sale of the road

in bothforms. The first class of stu- which are unfit for female ears. The ha- further sum of twelve dollars, which he by the company to anothercompany,so

dents, all males, graduated in 1869, with bitual presence of women at these would in like manner paid. These two amounts as to destroy the value of the shares.

out color of right to practice. Hence the tend to relax the public sense of decen- being under twenty -five dollars, were, of Held,

statute of 1870 to givetheright, presum . cy and propriety. If, as counsel threat . course, under the statute, exempt from 1. That , where such sale is provided

ably passed without thought of the ad - ened, these things are to come, we will garnishment, and defendant could right for by the charter, all subscriptions are

mission of females to the bar. And the take no voluntary part in bringing them fully pay the same to the judgment to be held as having reference to this

general argument for this motion takes about. debtor. power under the charter ; where there is
nothing by these statutes. So we find The motion is denied. The last payment was in full of all no power conferred by the charter to sell

no statutory authority for the admission wages earned up to the 25th of July . or lease, this can only be done by a legis

of females to the bar ofany court of this SUPREME COURT OF ILLINOIS. On the 27th day of July the judgment lative act, empowering the company to

State. And , with all the respect and debtor commenced working for defend do so ; and , in the absence of this , the

sympathy for this lady which all men OPINION FILED Jan. 21 , 1876. ant as a laborer, and continued in his transaction of a sale or lease is merely an

oweto all good women, we cannot regret employ up to the date of filing his an- unlawful attempt to do what cannot be

that we do not. We cannot but think
swer, at and for the wages of two dollars done, and affords no groundof resistance

the common law wise in excluding wo
Appeal from Stephenson.

for each working day ;that on each Sat- to the paymentof subscriptions

men from the profession ofthe law . The THE RIGHT TO GARNISHEE THE WAGES OF urday after the 27th of July, defendant 2. In such case, the subscribers pay

profession enters largely into the well A DEFENDANT, BEING THE HEAD OF A had a complete settlement with thejudg: ing their subscriptions can invoke the

being of society , and to be honorably FAMILY, ETC.
ment debtor, and if anything was found aid of a court of equity, to compel the

filled and safely to society exacts the de Where the wages of a defendant are garni- to be due to him, paid in full ; that the proper use of the franchises of the com

votion of life. The lawof nature des sheed , judgment is only to go for the balance business of defendant during that period pany. And the lessees will only be re

tines and qualifies the female sex for exceeding twenty -five dollars in the hands ofthe
was delivering ice to the inhabitants of garded as the servants of the company;

the bearing and nurture of the children garnisheeat the time the writ was served.
2. That the laborer may take up his wages as Freeport and vicinity ,and thathe em which will be held to a strict discharge

of our race, and for the custody of the often as they become due, if the amount that ployed the judgment debtor to assist of the responsibilities existing toward

homes of the world , and their mainten. shall become due at any one timeshallnot exceed him in delivering ice and in collecting subscribers and the public.

ance in love and honor. And all life- twenty- five dollars.-- [ ÉD . LEGAL NEWS]
the price. Theanswer further discloses

long calling of women , inconsistent with

· these radical and social duties of their Owen, of the Chicago bar, we have re

Through the kindnes of John A. that frequently between the 27thofJuly Wm. E. Furness etal. v. Elizabeth Mc

and the date of filing theanswer, on the
Govern.- Error to Superior Court of

sex, as is the profession ofthe law, are
occasions of the Saturday settlement, Cook.- Opinion by Scott, C. J.

departures from the order of nature; and ceived the following opinion : the judgment debtor was found to be STATEMENT.-Suit brought for commis

when voluntary , treason against it. The Scott, C. J.—Thedecision in this case indebtedtodefendant on account of col. sions for negotiating a loan of money, to

cruel chances of life sometimesbaffle turns partly on the construction of that lectionsmade by him fromcustomers besecuredby a lien on the separate prop

both sexes, and may leave women free section of the statute which provides , for ice delivered to them . Defendant erty of appellee, a married woman . She,

from the peculiar duties of their sex. “ the wages and services of a defendant, further says in his answer, he has no it was alleged , had declined to take the

These may needemployment, and should beingthehead ofa family and residing means of knowing what amount ofmon- money when the loan waseffected. Bill

bewelcomedtoanynot derogatory to with the same, toan amount notexceed- ey he hadpaidthe judgment debtor for brought to subject her separateproperty

their sex and itsproprieties,or incon- ingtwenty - five dollars, shall be exempt his services from the 27th of July, but tothe payment of the commissions

sistent with the good order of society. from garnishment .In case thewages avers thatatno time from that date to claimed . Held,

But it is public policy to provide for the or services of such defendant in the the filing of his answer, was he indebted
1. That the remedy, if any , was at

sex, not for its superfluous members; hands of the garnishee shall exceed tothe judgment debtor inasumex- law, and not inequity. A general en

and nottotempt women from the prop- twenty-five dollars judgment shall be ceeding twelve dollars ; and that ever gagement, or simple contract, creates no

erdutiesoftheir sex by opening tothem given only for the balance abovethat sincethe service of thesummons the such charge on theseparate property of

duties peculiar to ours. There aremany amount." R. S. 1874, chap. 62 , sec. 14 . judgment debtor has been the head of a
a married woman as can be enforced in

employments in life not unfit for female At the date of the service of the gar- family , residing with them , and has equity. To thisend, there must be a pos.

character . The profession of the law is nishee summons inthis case,defendant claimed hiswages asexempt from garn- itive intention tomakea debt,orclaim ,

surely not one ofthese.The peculiar qual- was indebted to the judgment debtor in ishment. on the separate property manifested by

ities of womanhood , its gentle graces, its the sum of eight dollars for four days' The answer is not contested, and must writing, orotherwise, before equity will

quick sensibility , its tender susceptibili- labor previously performed. Noques- therefore be taken as true. Before any assume jurisdiction .

ty, its purity, its delicacy, its emotional tion is made that the judgmentdebtor judgment can be rendered in such case, John Conley v. The People.- Error to

impulses, its subordination of hard rea was at the time the head of a family, it must appear from the answer that the Criminal Court of Cook.– Opinion by

son to sympathetic feeling, are surely not residing with them. Hence it follows, garnishee is liable. It does not appear Scott, C. J.

qualifications for forensic strife. Nature under the statute cited , that amount was from the answer that anysum was ever

has tempered woman as little for the ju . clearly exempt from garnishment. due from the garnishee defendant to the

dicial conflicts of the court- room as for The only question in the case is , asto judgment debtor from the 27th of July Held , That where one is arrested but a

the physical conflictsof the battle-field. the wages subsequentiyearned by the to the filing of theanswer. The judg- short timebefore, court, and speedily

Womanhood ismodeled for gentler and judgment debtor in the servicesof the mentdebtor, during all that timewas brought to trial, without opportunity to

better things. And itisnotthesaints defendant during the period intervening collecting money for the garnishee, and consult counsel, and prepare a defense

ofthe worldwhochiefly giveemploy- the service of thegarnishee process,and frequently at theweekly settlementshe andmakes atidavit for continuance,in
ment to our profession. It has essential. the filing of the interrogatories and an. was found to be indebted to the garni- usual form , he is entitled to continuance,

ly and habitually to do with all that is swer herein.
shee. The answer does not admit that especially on the first application .

selfish and extortionate, · knavish and The theory of the garnishing creditor any certain amountwasdue the judg: F. A. Bragg v.The People.— Appeal from

criminal , coarse and brutal, repulsive is, that the process will hold all the ment debtor, and it therefore affords no
Cook. – Opinion by SCHOLFIELD, J.

and obscene, in human life . It would judgment debtor has earned in the ser- data by which a judgment for any par

be revolting to all female sense of inno- vice of defendant up to the date of filing ticular sum could have been rendered.
cence and sanctity of their sex,shocking his answer, deducting but one time But the decision may be placed on

to man's reverence for womanhood and twenty - five dollars, the amount exempt broader and more reasonable grounds. STATEMENT.- Appellant claimed , by

faith in woman , on which hinge all the by statute. The construction contended If any thing was found due to the judg. contract with the State on the ground of
better affections and humanities of life, for is as harsh and uncharitable as it is ment debtor at the Saturday settlements, his services as a member of the fire de

that woman should be permitted to mix unwarranted . There is no authority in if the amount was less than twenty -five partment in Chicago, a perpetral exemp

professionally in allthe nastiness of the reason or practice, for saying the statute dollars,thegarnishee had the clear right tion from serving on juries. Held,
world which finds its way into courts of has any reference whatever to wages under the statute to pay it over to him That this is no subject of contract ;

justice ; all the unclean ' issues, all the subsequently earned by the judgment for the support of his family , for whose and that, under the constitution , the

collateral questions, of sodomy , incest, I debtor. The language of the statute is , I benefit as well as his own the act was matter of exemption from serving on

CONTINUANCE IN CRIMINAL CASE.

EXEMPTION FROM JURY SERVICE - CONSTITU

TIONAL LIMITATION .
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juries must be solely under the control ing in the court below to obtain a divorce, lawyers is that he is a judge of rare PIRIE'S CELEBRATED PAPER.- Wehave

of the legislative power; which can, at and theservice was made by aspecial capacity for his place, possessing not just received a large quantity of Pirie's

any time,withdraw such privilege. deputy . He made the following return : only learning as a lawyer, but an ad
celebrated linen

" Served by reading to and leaving a ministrative ability which enables him

paper, from Scotland .

RECORD EVIDENCE - DEFAULT IN REPLEVIN
copy with the within named John Hoch- to dispatch business with rapidity and

We will furnish 1,000 letter heads , print

-TITLE - BURDEN OF PROOF. lander, this 8th day of May, 1872.” satisfaction . He bas only recently been ed on this paper, for $ 9.00, or 500 for

STATEMENT. - Suit on replevin bond, The return is properly signed , and elevated to the bench, and although a $5.50. A sample will be furnished upon

commenced in Peoria county and chang under it is the following jurat:
young man, well deserves the distin

ed to Knox. The bond had been given “Subscribed and sworn to before me guished honor conferred by his appoint
application .

in a replevin suit begun in Peoria, this 11th day of May, 1872. Norman T. ment. We hope he will be sent to us

changed to Woodford, and then again to Gassette, Clerk .” again on special service. He will always
A. T. EWING .

Marshall, where it was dismissed . This is loose, indefinite and uncertain . find a welcome among the many friends
Attorney , 84 Washington Street,

were, ( 1) non est factum , (2)nul tielrecord, whoever he may have been, did sub our city, as will his estimablewife, Park, Illinois,mhedenhle certain deed of trust whereby

The pleas in the suit,on the bond, It nowhereappearsto what the person, he has made during hisbriefsojournin TRUSTEE'S ISALE ALDEREAS,THEODOREH.

as tothe record in the replevinsuit set scribe andswear. It does notstate that whose departureis notlessregretted hereinafter described, for" & e purposeof securing the

out in the declaration , ( 3 ) that the mer the deputy subscribed the return or than his own .
payment of one promissory note therein described,

its of the case were not tried in the re
signed by the said " Theodore H.Bryant, the said note

swore to it. It fails to state who swore being forthe sumof onethousand dollars, and payable

plevinsuit,but that itwas dismissed for to it, or, for that matter, to anything else. UNITED STATES SUPREME COURT. the rate of eight per centum, payable annually and due
to the order of Miles H. Morris, and drawing interest at

failure to give security for costs ; and (4) It should have appeared to be a compli

that, at the time of the commencement ance with the statute, that the deputy
PROCEEDINGS OF.

ber first, A.D. 1874. And said deed of trust bearsdate the

of the suit, the property and right of took an oath stating that he made the

seventeenth day of September, A. D. 1874, and which

possession of the goods were in the de- service as stated in the return by him , or

Wednesday, March 1 , 1876.

deed of trust is recordedin the recorder's office of Cook

county , Illinois, in book 4.54 of records, at page 11 .

fendant, Stevison .

And whereas, default has beenmade in thepayment
that the return was true, or that he made On motion of 0. H. Browning, John J. Robin of said note , and the whole amount thereof with inter

On the trial,the plaintiffs read in evi- it at the time and in themanner stated son, of Canal Dover, Ohio,was admitted
est ateight per centum per annum , since the first day

dence,against objection, the original in the return . Again, the return is in. PeoriaCompany et al. v. James F.Secor and Wil

No. 702. ( Assigned .) Isaac Taylor, Collector of of September, A. D.1874 , is now due and payable, and

unpaid , and Colin Robinson the assignee and legal hold

affidavit,declaration, writ, endorsement definite and uncertain. He does not liamTracy. The argumentof thiscause was con

er of said note, has applied to said trustee to advertise

and sell said premises in pursuance of the terms of said

thereon, transcript of Peoria Circuit state what he read, or of what he served tinued byR.G. Ingersoll for appellees, and con deed , and for the purposes therein specified.

courtonchange of venue to Woodford a copy, nor does he state the copy ,what- cluded by James K.Edsall for appellants. Now,therefore , noiice is hereby given thatI will well

at public auction , for cash , to the highest bidder, at the

county , transcript of Woodford Circuit ever it may have been , was true and cor . B. Miller, Collector of Cook county, et al. v. Hen north door of the Chamber of Commerce building , in

court on change of venue to Marshall rect. Such incompetency ordisregardof ry P. Kidder and Daniel O. Stone. This cause the city of Chicago county of Cook , Illinois, atten

o'clock in the forenoon , on the twentieth day of April ,county, together with the file marks on duty isinexcusable. For suchawant of was argued by, Lyman Trumbull,ofChicago,and A.D. 1876 , the said premises, to wit :

the several papers in the replevin suit, accuracy and compliance with the sub - appellants, and by Wirt Dexter, of Chicago, and

Los thirteen ( 13) , fourteen ( 14) , fifteen (15) , sixteen

(16) , seventeen ( 17 ) , eighteen (18) , nineteen ( 19 ), twenty
and a certified transcript of the proceed. stantial requirements of the law seems 0. H. Browning for appellees. ( 20 ), twenty-one (21 ) , twenty-two (22 ), twenty -three

ings and judgment inthe cause in Mar- to imply a want of responsibility on the heim Berwin. On motion of Reginald Fendall in

No. 297. The steamship Mantanzas, etc., v. Man . ( 23), twenty -four ( 24 ), thirty-two (32), thirty -three (33 ),
thirty- four (34 ), thirty - five (35), thirty-six ( 36), thirty .

shall circuit court. Also, parol evidence part of its officers that renders the rights behalf of counsel,dismissed , each party to pay seven ( 37), thirty -eight (38) ,thirty -nine (39), forty (40 ),

was given identifying the several papers. of partiesvery insecure . And it is strange their own costs.

forty- one (41), forty -two(42) , forty -three (43 ), and forty

It was objected that these loose papers to us that an attorney would ask a de

Adjourned until Wednesday, the 15th of March , four (44),in block one (1) of Hanford's addition to Wash

ington Heights ,being iu a subdivision of the south half
at 12 o'clock . of the south half of the east half of the southeast quarter

could not be regarded as any partof the fault on such a return. A moment's ex of section eleven ( 11) , township thirty - seven (37 ), north

record , but only thematerial from which amination would have shown him the
ofrange thirteen (13), eastof the thirdprincipal meri

the record was to be made up ; and that, character of the return and the insuffi The 77th ILLINOIS REPORTS . – We have dian, in Cook county, Illinois , and all the right, title ,

benefit and equity of redemption of the said Theodore

the records being in a different court ciency of the writ. In a case of this char- received from Hon . Norman L. Freeman
H.Bryant, his heirs and assignsin and to said premises.

from that in which the trial was had, acter, of all others, we would expect care the advance sheets of the 77th volume

Dated Chicago, March 11th , 1876 .

M. BYRON RICH , Trustee.

evidence of them could only be given and vigilance to see thatthe court at least
A. T. Ewing , Atty .

by transcript certified as the statute re- had jurisdiction. This is a dutydevolv- of Illinois Reports. It contains cases of

quires. Held,

ing on courts and attorneys that should the January Term , 1875. We should TRUSTEE'S SALE.--WHEREAS, MICHAEL DUN

1. That our practice is different from not be omitted .

nois, by his certain trust deed , duly executed , acknowl

publish head notes from this volume, edged and delivered, bearing date the sixteenth day of

the common law practice in this partic It is next urged that the summons was
were it not that we have already printed Cook county,inthe state of Illinois, in book 86 of rec

ular ; so that the papers of a cause , when utterly void. It was dated on the 8th ords, page 354, did convey unto Benjamin L. Honore, as

filed, become a part of the record as day of May, 1872,and was returnable to an abstract of the opinions of that term . trustee ,all thefollowing described premises situated in

fully as if copied in therecordbook of the third Monday ofthe nextMay ,more The 77th will soon make its appearance.

the county of Cook and State of Illinois , to wit :
Lots No. 15 and 16 in the subdivision of the northeast

the court. And transcripts of the rec than a year from that date, whilst the

quarterof block twenty -seven( 27 ) , of the CanalTrus

tee's subdivision of section thirty -three ( 33), township

ords are made by espying the files and May term for that year commenced JUDGMENT Notes. Wehave just print- third principal meridian ,to secure the payment ofthree

thirty.nine ( 39) , north range fourteen ( 14) , east of the

the orders of court as entered of record twelve days after that date , and to that certain promissoryuotes of even date with said trust

by the clerk. And the clerk is even term it should have been 'and legally ed a short judgment note on paper not deed , for the sum of two hundred and seventy - five dol

prohibited by the statute from making a could only be returnable. As it was, larger than an ordinary promissory note .

lars ( $ 275.00 ) each , with interest at eight per cent. per
annum , annually, and payable respectively in one, two

complete record in a case,unless directed there were several terms of court after we have them in sheets, and inbooks and three years from date,executed by said Michael

sotodo by the court, orone of the par. its issue andbefore the returndaynamed of onehundred, which we sell for 75 F. Sceberger, at his officeileChicago

ties. And wherea “ , it is provided in said trust deed , thatin

care of default in the payment of said promissory notes

2. Although the rule is that a record quires all writs to be made returnable to cents, and in books of fifty , for 50 cents. and interest, or either orany part thereof, then onap

itself is produced in evidence only when the next term of court occurring after
plication of the legal holder of said notes it should be
lawful for said trustee to sell and dispose of said prem

the cause is in the same court, or when the date of the writ, and we are aware of
iser, and all the right, title, benefit and equity of re

it is the subject of proceedings in a supe no authority whatever to make a writ TO ATTORNEYS. demption of said Michael Dundon , Jr. , his heirs and

rior court, yet this rule has reference to returnable to a subsequent term to that

assigns therein , at public auction, at the north door of

the court house,in the city of Chicago, in the State of

the ability of the court to compel the next succeeding its date. And this court
Illinois, for the highest and best price the same will

production of the record, and not to the has repeatedly held that where more

bring in cash , twenty days' notice having been first

given in one of the newspapers published in the city of

sufficiency of the record as evidence, than a term comes between the teste and The Trust Department of the Minors Chicago, to make, execute and deliver to thepurchaser
or purchasers at such sale good andsufficient deed or

when actually produced. And although return day of a summons, that such a Trust and Savings Bank was organized to deeds of conveyance for the premises sold , and out of

it is contemplated that the records be writ is void and confers no jurisdiction
permanentlykept inthe court where upon the court. See Calhoun v.Webster, supply a want of long standing in the the sales commissions,and all other expenses of this

they originate , yet, even if illegally ob- 2 Scam ., 221; Hildrethv. Hough, 20 111., West. A responsible Corporation which , cipal notes and interestthereon.
Whereas, default has been made in the payment of

tained , they are not to be rejected for 331 Elie v. Wait, 28 I11 . , 70, and Miller v. unlike individuals, does not die, but has the principal sum and interest of the last two of said

this reason when offered in evidence in Handy, 40 I11 . , 448. The writ in this case, perpetuity ; which will receive on do- date, respectively, and the legal holder of said notes has

another court. Thepreservation of rec- according to the rule announced in the
ords is one thing, and what they prove cases referred to,wasvoid ,and being positmoneys of Estates, or in litigation deed named,and requested him,a, bald erusteo,to bude

and dispose of said premises under the power in said

quite a different thing. The facts proved voidthecourt failed to acquire jurisdic- awaiting settlement, orwhich, fronı any roa trust deed , and for the purposes therein stated .

are the same whether originals or copies tion, and having no jurisdictionof the son, cannot be invested or loaned on fixed pursuante per said trust de dl and by virtue of authority

are used .
defendant, the decree of the court was time, and receive and execute trusis, and in

to megranted in the same, I will, on Saturday, April 8,

3.When an instrument in writing, or equally void with the writ. The court vest money for estates, individuals and

A.D. 1876 , at eleven o'clock A.M. , at the north door near

est LaSalle street of the court house, corner of LaSalle

a record , is not the foundation of an ac
and Adamsstreets, inthecity of Chicago.sell anddis

tion , a variance is notmaterial, unless was taken was without foundation . Had corporations.
pose of the premises hereinbefore described , and all

right, title , and equity of redemption of said Michael

the discrepancy is so great as to amount the clerk been reasonably circumspect, All deposits in trust department of Dundon , Jr.,bis heirs and assigns therein, for the high
est and best price it will bring in cash .

to a strong probability that it cannot be or had the attorfey taking the default the Ilinois Trust and Savings Bank draw 4 Dated , Mar. 1 , 1876 .

the instrument or record declared on . have but spent a moment's time in ex
BENJAMIN L. HONORE, Trustee.

der cent. interest, and are payable on five Elliott & Oass , Attys.

4. Where one suffers a suit in replevin amining thewrit, all of theconsequences
to be dismissed, he loses all rightto con- flowing from a reversal in this casewould days notice. Negotiable certificates are

test the plaintiff's claim to the property, have been avoided ,and the rights of issued when desired . Deposits in Save

STATE OF ILLINOIS,
CHANCERY CAOTICE...county of Cook , ss . Circuit court of Cook county ,

except that saved to him by the statute, innocent parties would not have been ings Department draw 6 per cent. interest Pelkey:- In chancery.

February term , A. D. 1876. Ellen Pelkey vs. Joseph

namely , to plead and prove his title to placed in jeopardy.

Affidavit, that upon diligent inquiry the whereabouts

of Joseph Pelkey , defendant above named , cannot
the property in mitigationof damages. But forthe errors in the record which upon the usual regulations.

be ascertained, having been filed in

5. And in this the burden is on him . have been indicated , without noticing
The bank is located at 122 & 124 Clark of the clerk of said Circuit court of Cook county , notice

And when he proves title thus, to a pri- others, the decree of the court below is Street ; has a paid -up cash capital of plainant heretofore filed her bill of complaint in said

is hereby given to the said Joseph Pelkey thit the com

ma facie degree, the plaintiff may rebut reversed and the cause remanded . $ 500,000, and surplus of $ 25,000.

court, on the chancery side thereof, and that a summons

thereupon issued out ofsaid court against said defendant,

by showing that the title was obtained Reversed and remanded . returnable at the court house in the city of Chicago,

for thepurpose of hindering, delaying or
in said county , on the third Monday of April next

defrauding creditors.
DIRECTORS :

( 1876 ), as is by law reqnired.

JUDGE Brown, of Detroit, is a gentle W.F. COOLBAUGH , Juo, B. DRAKE,

Now ,unless you, the said JosephPelkey ,shall personal

ly be and appear before said Circuitcourt of Cook county ,
on the first day of a term thereof, to be holdea at Chi

SUPREME COURT, OF ILLINOIS.
man of fine legal culture , pleasing in his

ANSON STAGER, L. B. SIDWAY,
cago , in raid county , on the third Monday of April,

manners and very popular with the pro. C.M.LINDGREN,

1876 , and, plead , answer or demur to the said complain

ant's bill of complaint, the same, and the matters and

OPINION FILED Jan. 30, 1875.
Dr. N. S. Davis,

fession. He has recently been holding JNo. MCCAFFERY,
things therein charged and stated , will be taken as

R. T. CRANE,
confessed , and a decree entered against you according

JOHN Hock HOCHLANDER V. Eva HOCHLANDER , court in Memphis. The Appeal, of that
to the prayer of said bill. JACOB GROSS, Clerk .

Wx. H. MITCHELL, Isaac WAIXEL,
COOPER & PLOTKE. Complts. Solrs.

Error to Cook . city, in referring to his judicial labors GEO . STURGES, Theo. SCHINTZ
WHAT IS A GOOD AFFIDAVIT AND JURAT there , says :

VOID SUMMONS RETURN DAY. JOHN CRERAR, H. G. POWERS, S The County CourtofCook ccanty. In themaiterof the

Hon. Henry B. Brown , judge of the

estate of Peter Schwarz , deceased . To Nicklas Schwarz ,

1. AFFIDAVIT - JURAT . - Where the return of a
United States district court forthe east

O. W. POTTER. Christine Heinz, HelenaShepperd, Elizabeth Rothling ,

special deputy sheriff on a summons did not in
Frederick Schwarz,and Helen A. Schwarz ,heirs at law of

the body contain the name of such deputy and ern district of Michigan, closes the Fed

the jurat of the office to such return was
Take notice that on the 11th day of April, A. D. 1876,

eral courts of this city to day , and de OFFICERS : at 10 o'clock , or as soon thereafter as the matter can be

scribed and sworn to , etc.," without giving the

name of the person swearing to the same, held

heard , the undersigned will present to the said countyparts for his home by way of New Or

L. B. SIDWAY, JNO. B. DRAKE,
court their final account as executors of the last will

that the return and jurat were insufficient, as not leans. He came here an entire stranger
and testament of said decedent that said estate is de

showing who made the affidavit. to our citizens, but leaves us with ex
Prest. 2nd V. Pres . claredsettled, and the undersigneddischarged as such

2. RETURN DAY OF SUMMONS . - Held , that a
executors, at which time and placeyou can be present

summons returnable at a term beyond that next pressionsof most sincere regret on the
H. G. POWERS,

' t you so desire. JOHNSCHWARZ, Executors.
Jas. S. GIBBS,

succeeding its date is void .- (ED. LEGALNEws.] part of all who have had business in his
JACOB HEINZ.j )

V. Prest. Cashier.
Chicago , March 10th , 1876.

( 9-34 ) ELLIS & FRAKE, Attys,Walker, Ch . J.—This was a proceed. I court. The universal testimony of our

25-27

the office

25-28

said decedent.

sub
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KANTS - WANT OF SEAL - BREACH OFWAR

Held :

3.

all orders issued by the board. Now, as sued, would be a warranty coextensive the sale . Thus the law is stated by

CHICAGO LEGAL NEWS. the treasurer can pay no orders or war- with the defences to which such instru . Kent, 4 Com ., 480. In Man . Co. v . Gard

rants unless they are sealed with the ments were subject in suits against the ner, 10 Cush., 83 , the Supreme court of

county seal , and as all warrants were re counties, founded upon non - compliance Massachusetts ruled that a vendee may

SATURDAY, MARCH 18 , 1876.
quired to be sealed by the county judge, with the State law on the part of the sue for a breach of warranty , without

until 1860, when theboard ofsupervisors county officers. We can have no doubt returning the goods. And such is the

was charged with his duties, ( except that that the true meaning of the guarantees rule in England.— (Fielder v.Starkin , 1

The Courts. their warrants are required to be signed is that the guarantor undertook that the Hen. Blackstone, 17; Pateshall v. Tran

by their clerk ,) it is very evident that paper was not subject to any defence in ter, 3 Ad . & Ellis, 103. ) It is true that

no warrant is a genuine county warrant suits against the county founded upon when a vendee seeks to rescind the con

which is unsealed with the county seal. any want of legal form , either in the tract of sale he must return the property

The statute expressly requires the board signatures or seals, and we think the or tender it, but when he relies upon an

UNITED STATES SUPREME COURT. of supervisors, in all cases where the absence of the proper seal was a breach express warranty and sues upon it, he

powers conferred by the act upon the of the warranty , rendering the defend . may recover the damages sustained by

OPIN:ON DELIVERED FEB . 14 , 1876. board had been before exercised by the ant liable for the loss which the plaintiff its breach withoutreturning or tender

county judges, to conduct their proceed sustained thereby . ing the property This we understand

ings under said powers in the same way It is next urged by the defendant that to be theuniversal rule. There is, then ,
No. 133. - CHARLES C. SMELTZER, plaintiff

in error, v . MILES WHITE. and manner as had been provided by the circuit court erred in holding him no just ground of complaint that the

law in such cases for the proceedings of estopped by the judgments rendered in circuit judge charged as he did upon this

In Error to the Circuit Courtofoue.United States for is too clear, therefore, for debate,that Thisassignmentrests
upona mistakeof was enough that the warrantswerein

the county judge.- (Rev , sec. 325.) It the plaintiff's suits against the county. subject, and much less that he added it

the genuineness and regularity of issue fact. The court did not so rule. And court and could be impounded for deliv

GUARANTIES OF THE GENUINENESS AND of county warrants can exist only in had such ruling been made it would ery to the defendant. If any onecould.
cases when the warrants are sealed with have been harmless. The warrants complain of this last declaration, it was

RANTY - DAMAGES. the county seal. And so it has been de were in evidence, and they exhibited the plaintiff and not the defendant.

cided by the Supreme Court of Iowa the fact, not contradicted , that theywere Whatwehave said sufficientiy disposes

This was a suit founded on express guaranties substantially, both in Prescott v . Gouser, not sealed as the law required They of all the assignments of error,except

of the genuineness andregularity of the issue of 34 Iowa, 178, and in Springer v. The were, therefore, not genuine county war- the eleventh and twelfth. The eleventh

county andbeen defeated for thegeneralreasons Countyof Clay, 35 Iowa,243. It is next rants regularly issued,and itwas the is to therefuealof the court to chargeas

that the sealof the county had not been attached to contended that the circuit courtmistook duty of the court so to declare them. requested by the defendant's third pray

thewarrants, and that under the lawsof lowa, ia the extentofthe guaranty. The con- The defendant's contract was broken as er, which was that“ ifthejuryshould

without the impress of the county seal . The tention is that a guaranty that the war. soon as it was made, and the plaintiff | find from the evidence that the warrants

present suit is brought against the guarantor. rants were genuine and regularly is . was entitled to a verdict, no matter were regularly issued by order of the sev

1. That the guaranties covered the defect of sued,”.meant only that they were not whether the judgments inthesuits eralboardsof supervisors directingthe

the want ofthe county seal upon the warrants, forgeries,that they were not issued with againstthe county wereconclusiveor same, fora valid and subsisting indebt

and that as they did not bear the impress ofthe out consideration, and that they were not. It would , therefore, be idle to dis- edness by said counties respectively , for
county seal, the guaranty was broken , and the orderedby theproperofficers . To this cuss the question whether the court be- theseveral amounts thereof, and thatthe

2. GENUINEN ESSOF WARRANTS.- That thegen- wecannot assent. It is true, even of a low would have fallen into error bad the plaintiff has not at any time offered to

uineness and regularity of issue of county war: technical guaranty, that its words are to jury been instructed that the former return them , he could only recover the

rants can exist only in cases when the warrants be construed as strongly against the guar- judgments were conclusive. The ques- difference between their value without

BREACH OF WARRANTY - RETURN OF PROP- anter as the sense will admit.— (Drum- tion is impertinent to this case. We the county seal, and their value with said

ERTY.- That in the case of the breach of warran ; mond v. Prestman, 12 Wheaton , 515. ) may, however, simply refer to some deci- seal at the time of the several sales, and

givenmaysue without a return of the goods. He Such, also, is theEnglish rule.- (Wood sions which tendstrongly to showthat interest." The fourth instruction asked

is not obliged to rescind the sale. The plaintiff v. Prestner, Law Rep .,2 Ex , 67; Mason those judgments wereinlawconclusive for,but refused ,was “ that the several
was not bound to return the unsealed warrants

before he could bring this suit. They were of held that in construing a guaranty, it is seasonable notice of the defences set up them the right tosue and recover the

y. Pritchard, 12 East., 227. ) So it has been upon the defendant,especially as he had assignments of the warrants carried with

no value.MED. LEGAL News./

proper to look at the surrounding cir- by the county in the plaintiff's suit on several demands for which they were

Mr. Justice STRONG delivered the opin- cumstances in orderto discover the sub- the warrants,and was required to assist issued;that if the plaintiff has retained

on of the court . ject matter the parties had in view , and in the prosecution of the claims.- (Car- the warrants, without any offer to return

All the assignments of error, but one, thus to ascertain the scope and object of penter v. Pier, 30 Vt.,81; Lovejoy v. them ,until theright of action upon the

are founded upon exceptions taken to the guaranty:-(Sheffield v .Meadows, L. Murray, 3 Wall. , 18 ; Walker v. Ferrin , 4 original indebtedness is barred by the

the charge of the circuit judge.They R., 4 C. P , 595.) Now,if this principle Vt., 529; Chicago v. Robbins, 4 Wall.,statuteoflimitations, and the rightof

are numerous, and many of them do not be appliedto the present case , it is easy 658; Clarke v . Carrington, 7 Cranch ,322; the holder to affix the county seal to the

conform to the rules of this court or to to see what the parties intended. The Drummond v. Preston, 12 Wheat., 515. ) warrant is also barred by the statute, the

the exceptions which were' actually ta- plaintiff was a citizen of Maryland. He The fifth assignment is that the court jury should find for the defendants."

ken. Without examiningthem separate purchased the alleged warrants from the erred inoverrulingthe defendant's offer Of these it may be remarked, in addi

ly, we shall considerthe legal questions defendant, a citizen of Iowa. Hemay to show that the warrants were regularly tion to whatwe have said ofthesupposed

they present, so far as they have any bepresumed tohave had no actual issued for legal claims againstthecounty. obligation of the plaintiff to return the

bearing upon thecase. knowledge of what constituted genuine. The offer, we think, was correctly over. warrants before bringing his suit on the

The suit was founded upon express nessand regularityof Issue of Iowa coun- ruled. The evidence proposed had no warranties that there was noevidence

guaranties of the genuineness and regu- ty, warrants. What was necessary for relevancy to the issue in the case. That whatever that theunsealed warrants had

farity of issue of countywarrants ;guar. himtobe assured ofwas thattheinstru- thewarrantswere issued for debts due any value.The fair presumptionis that

antieswhich the plaintiff alleged had ments he proposed to purchasewere val- by the county was of no importance if they had none , since they werenot

been broken . He had sued the county id and legal claimsagainstthe county ; they werenot genuine, and in the form drawn as thelaw required, andsince the

to recoverthe amount of thewarrants, claims which might be enforcedbylaw? that the law required ,to enablethe the county treasurer hadnoauthorityto

and had been defeated, for the general Inviewof this, the construction con. holderto set them up as legitimate pay them . It would, therefore, have

reasons that the seal of the county had tendedfor by the defendant is utterly claims against the county, What availed been error had the court submitted to

not been attached to the warrants, and inadmissible. And even without this, it to the plaintiff that the county owed thejuryto find thatthey had a value,

that under the laws of Iowa, as held by the language of the guaranties admits of the sums ofmoney mentioned in the andto deductit from what their value

the court, the warrants were invalid un no other construction than that which warrants if the warrants were nullities ? would have been, had they been genuine

less they bore the impress of thecounty the court below gave to it. Under the Hisonlymeans ofrecoveringthe money warrants regularly issued .

seal. In the present suit against the guar- law of the State, there could be no gen. was through the warrants. The plaintiff, as we have seen , was a

antor, the circuit judge instructed the yine county warrants regularly issued, The instruction given respecting the citizen ofMaryland . Buying, as he sup

jurythat the guarantees covered the de- imposing å liability upon the county measure of damages is not open to any posed, Iowa County warrants,and igno

fect of the wantof the county sealupon whichwerenotduly sealed. The treas- just exception. It wasas follows:"The rantoftheir necessary form ,hetook from

the warrants, and that inasmuchas they urer wasbound to pay those onlythat amount which the plaintiffpaid thede- theseller an engagementthatthe sub

did not bear the seal, (the fact having weregenuine and issued according to the fendant for the warrants is primafacie jects of his purchase were such warrants,
been decided in the suit against the coun . requirements of the law. evidence of their value at the time, and genuine and regularly issued . He had a

ty ,) the guaranty was broken , and the Again , it is urged on bemalf of the de. there is also the evidence of the defend right to rest upon that engagement. It

defendant was liable. To this instruc- fendant that the plaintiff was bound to ant that they were sold by him to the was not his duty to inquire farther. As

tion several objections are now urged . It know, or must be presumed to have plaintiff for their market value, based suming that it was possible when hetook

is said,first, that the warrants were gen known , that the law required county on theassumption that they were valid, the warrants to procure theimpressof

uine and regularlyissued ,even though warrants to besealedwiththecounty andthere is noother or differentevi- the county sealupon them ,he wasunder

they did not bear the impress ofthe seal, and that, as the defect was apparent dence on the subject of value. I there noobligation to procure it. And there

county seal ; that the statutes of the State on the face of the instruments sold and fore instruct you the plaintiff is entitled is no evidence that he discovered the in

did not require that county warrants guarantied, the guaranties must be con to recover the amount of the struments were not what the defendant

should be sealed with the countyseal. strued as not covering a patentdefect. consideration which he paid and the warranted them to be until May 14, 1870,

This,wethink ,is clearly a mistake. Pri- It is said it cannot be admitted the de defendantreceived therefor, (for the when in hissuit againstthe counties they

or to 1860, the county judge hadtheman- fendant intended to guaranty anything warrants,) with six per cent. interest per wereadjudged void. Then itwastoolate

agement of the business of the county , more than the existence of facts of which annum on such amount." No other rule toobtain, if they evercould havebeen

with the usual powers and jurisdiction the guarantee had no knowledge. To for the measure of damages could have obtained, regular warrants, or to obtain

ofcounty commissioners, and thecoun- this it may be answered that theabsence been given to the jury.— ( See Eaton v. the impressof the county seal upon those

cy funds could be paid out by the treas of a proper seal upon the instruments Mellus, 7 Gray , 573. ) he held . The right to require the affix

urer only upon warrants issued by him . guaranteedwas not a patentdefect equal It is contended, however, that the ing of the seal ceased, under the statutes

(kev Stat. of Iowa,241 , 243, 360.) “ It was ly within the knowledge of the plaintiff court erred in refusing to charge as re of Iowa, at the expiration of three years

made hisduty " to audit all claims against and defendant. Whether the instru- quested,tbat there could be no recovery from the issue of the warrants. That

the county ; to draw and seal with the ments required a seal or not, and what without a return of the warrants,and in period had expiredbefore 1870. The

countyseal all warrants on the treasurer the seal should be in order to constitute charging as follows : “ It is not neces- right of action on the original claims

for money to be paid out of the county them genuinecounty warrants, regularly sary thus to recover that the plaintiff against the counties was barred at the

treasury." - (Code, 106.). The treasurer issued, dependedupon the statute laws should, before suit was brought, have end of five years from the time it ac

was authorized to pay only warrants thus of Iowa. of which , it may bepresumed, tendered back the warrantsmentioned crued,and allthewarrants were dated

drawnand sealed . The language of the the plaintiff had no actual knowledge, in said written guaranties. It is enough more than five years before they were

statute was , and it still is , " the treas- and that for this reason he desired a that they are in court at the trial , and adjudged void . The right of action on

urer shall disburse the same (the county warranty. Having exacted one,it is a the court can order them tobe retained, theoriginal claimsagainstthecounties,

money) on warrants drawn and signed necessary deduction from it that it was and on payment of the judgmentren even if i: did pass to the plaintiff by the

by the county judge, and sealed with the taken as a protection against his own dered herein to be delivered to the de. assignments of the upsealed warrants,

county seal , and not otherwise." In 1860 ignorance of Iowa law. It was well said fendant.” was gone,therefore, when he discovered

the powers and duties of the county on the argument that the only warranty This instruction was in strict accord- that the defendant's guaranty was bro

judge in this respect were transferred to that would protect him againstloss, in ance with all the well considered deci. ken , and consequently the defendantsuf

a county board of supervisors, (Act of case it shouldturn out that the county sions. In case of a breach of warranty, fered nolossbynot being remitted to

March 22, 1860, Rev., sec.312, et seq.,) and officers neglected to comply with the the person to whom the warranty has the possession of the warrants then, or

the clerk of the district court was con- law prescribing themodein which coun- been given maysue without a return of subsequently. Before that time there

stituted their clerk ,and required to sign ty warrants should be executed and is the goods. He is not obliged to rescind can be no pretence that the plaintiff
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V.

RANCE

Ins . Co.

should have returned them . From this following language in answer to that true and false, and their verdict must be among which was “ rupture," and to

it follows very plainly that the third and claim :
for the defendants. which he answered " none," that such

fourth requests to the circuit court could " The proposition at the foundation of The judge declined thus to charge, but answer was untrue.

nothave been properly granted.
this point is this : that the statements said : “ If you believe that Andrew J. We decided in the case of Jeffries v.

The judgivent isaffirmed . and declaration made in the policy shall Chew was ruptured at the time, or at any The Economical Ins. Co. , (supra,) that

be true. such previous period that the rupture the question of the materiality of the

“ This stipulation is not expressed to may have been material to any question answer did not arise, that the parties

UNITED STATES SUPREME COURT. be made as to important or material of the soundness of his health when his had determined and agreed that it was

statements only, or to those supposed life was insured ; or if, at that time , or material ,that their agreement was conclu
OPINION DELIVERED FEB. 14, 1876.

to be material , but as to all statements. within any such prior period, he wore a sive on that point, and that the only

No. 132.—THE ÆTNA LIFE INSURANCE COMPANY The statements need not come up to the truss in order that he might repress questions for the jury were-first, was
OF HARTFORD, plaintiff in error ,

degree of warranties. They may not be hernial extrusion, your verdict should, the representation made; second, was it

David Franceand LUCETTA F. France,his wife, representationseven, if this term con- in either case, be for the defendants. false. This principle was precisely em

TO USE OF SAMUEL B. SELVAGE. veys an idea of an affirmation having But, though hewas ruptured in 1846 and braced within the requests six and seven

any technical character. Statements 1854, and although the rupture accident- made in this case, and the judge erred

In error to the Circuit Court of the United Statesfor and declarations is the expressionally recurred in a worseform in 1870,from innot charging astherein requested.

the Eastern District of Pennsylvania .

what the applicant states and what the an extraordinary exertion of strength New trial granted .

STATEMENTS IN APPLICATION FOR INSU- applicant declares. Nothing can be in lifting a heavy weight, yet, if you find

more simple. If he makes any state that from 1855, or thereabouts, until af.

1. That the applicant, when she asked for a ment in the application, it must be true. ter the last insurance in 1865 , he had no
We are under obligations to CHARLES

policy of insurance, expressly agreed that the If he makes any declaration in the appli- such disease, and was, in all this inter : H. Bill, Deputy Clerk , for the follow

him should be true,and that if any ofthem were cation, it must be true. A faithful per- yal, in thehabit ofworking and using ing opinion :

false the policyissued to her should be void. formance of this agreementis made an bodily exercise, and occasionally dan:
She expressly declared again that the answers express condition to the existence of a liacing, bathing and traveling, and could U.S. CIRCUIT COURT, N. D. OHIO .

basis of the contractof insurance, and that any bility on the part of the company." walk long distances without being fa ANNA M, BUELL v. THE CONNECTICUT MUTUAL LIFE

untrue answer should render the policy void . This decision is so recent and so pre- tigued , and either did not wear a truss,

2. That the question of the materialty of the cise in its application that it is not nec . or wore it only from continuance of ear
Hearing on Demurrer to Second Defense.

mined and agreed that it wasmaterial; that the essary to go back of it. It is only neces- ly habit; that his health was not impair

agreement wasconclusive on that point, and that sary to reiterate that all the statements ed or affected by the former rupture ;that STATEMENTS IN APPLICATIONFOR INSU
RANCE -WHAT ARE WARRANTIES - WHAT

the only questions for the jury were, first, was contained in the proposal must be true ; it would not , ifmentioned, have increas ARE REPRESENTATIONS .

the representation made; second, was it false.- that the materiality of such statements ed the risk or the premium , and that
|ED. LEGAL NEWS.

is removed from the consideration of a there was, in this respect, no falsehood
1. That statements in the application for insu

Mr. Justice Hunt delivered the opin- court or jury by the agreement of the or willful suppression , I cannotgive the tions are rither warranties or representations.
ion of the Court.

parties that such statements are abso- instruction seventhly requestedin the Ifwarranties,then materiality, or want of mater

Theaction was assumpsit, to recover lutely true,and thatif untrue in any re- absolute form inwhich it is expressed ." iality as to the risk,has poihing to do with the

$ 10,000, the amount of a policy insured spect the policy shall be void . This charge was erroneous. It left to true , and if so , the policy is void . But if repre

upon the life of Andrew J. Chew in The judge was requested to charge , the decision of the jury, aud under cir- sentations, then to avoid the policy,they must be

July , 1865. The issuing of the policy, Fifthly . If the jury believe that the cumstances of much embarrassment, a
,

the purpose of fraud .

the death of Chew, and the service of answers to questions Nos. 4 and 5 in the question which the parties had them WHAT ARE WARRANTIES - WHAT REPRESENTA

the necessary proofs ofhisdeatharenot application forinsurance, asto thedate selves determined. Anordinary jury of TIONS.— That where the answers in this class of

seriously disputed. ofbirthand age next birthday of said twelve men,withoutthe aid ofexperts, asked by the insurance company, they are to be

The policy contained the following Andrew J. Chew, were false and untrue, are poorly qualified to determine a ques- regarded as warranties, and where they are notso
clause : the policy issued upon the application is tion of medical science. To submit to a responsive, but volunteered without being called

" And it is also understood and agreed void , and their verdictmust beforthe jury thequestion ,concedingthe fact ter bey should be construedtobe mere repre

to be the true intent and meaning here- defendants. that Chew was ruptured in the year 1846,

of, that if the proposals, answers, and In response to this request the judge and again in the year 1854 , and again in WELKER, J .-- This suit is founded upon

declarations made by said Andrew J. said : " If the jury believe that the an a worse form in the year 1870, whether a policy of insurance upon the life of

Chew, and bearing date the 12th day of swer to the questions numbered four and during an intermediate period from 1855 Jeptha C. Buell, for the benefit of his

July, 1865, and which are hereby made five were materially untrue , as to the to 1865 he had no disease of rupture, wife, the plaintiff.

part and parcel of this policy as fully as age of the said Andrew J. Chew, the pol- and that the jury might decide that, be The defendant, as a second defense to

if herein recited , and upon the faith of icy is void, and the verdict must be for cause he walked and worked and danced the action , sets up in its answer that in

which this agreement is made, shall be the defendants.” The defendants were and bathed without fatigue, and either the declaration made at the time of the

found in any respect false or fraudulent, entitled to the charge they requested , did not wear a truss or wore it only application for insurance, among other

then and in such case this policy shall without the addition made by thejudge from continuance of early babit, that his things, the plaintiff says : “ And I do

be null and void ."
of the word “ materially. ” The judge, health was not impaired, is to impose a hereby agree that the answers given to

The issuing of the policy was preceded however, proceeded to say : " And if he great strain upon the powers of a jury. the following questions and theaccom

by a proposal for insurance, which con was 37 or even 35 years old , the differ. In the ordinary course ofthings persons panying statements, and this declaration

tained a number of questions propound - ence was not immaterial . I give the not skilled in medical science could not shall be the basis and form a part of the

ed to Chew by the company, with the fifth instruction as requested.” know what caused a rupture, whether at contract or policy between me and said

answers made by him . The process of reasoning by which the any particular time the disease was con- company ; and if the same be not in all

In relation to such questions and an- learned judge reached his conclusion on quered, because its appearance was not respects true and correctly stated, the

swers the policy contained this clause : this point we have held to be erroneous, then present, or whether it was sus said policy shall be void." That among

" It is hereby declared that the above viz., that to make the representation pended to reappear sooner or later. the questions in said declaration above

are correct and true answers to the fore important it must be material to the risk Hernia or rupture appears in infants of referred to , was the following question :

going questions , and it is understood assumed ; that the representation that but a few days old , in youth , maturity , “ Has father, mother, brother or sister

and agreed by the undersigned that the he was but 30 years old , when he was and extremeold age. It manifests itself of the party died, or been afflicted with

above statements shall form the basis of 37 or even 35, was material to the risk ; in the abdomen, the groin, the scrotum , consumption, or any disease of thelungs,

the contract for insurance, and also that and if the jury believed that he was of the naval, and the thigh . It is external , or insanity ? If so, state full particulars

any untrue or fraudulent answers, any the greater age mentioned their verdict or may be internal only .— (Laurence on of each case.” That the answer to the

suppression of facts in regard to the par- must be for the defendants, and , there. Rupture, pp. 4 ,10.) The author quoted above question given by the plaintiff was

ty's health, or neglect to pay the pre- fore, he charged as requested. The says that this complaint affects indis- as follows: " No. Father died from ex

mium on or before the day it becomes charge should have been , that as Chew criminately persons of both sexes of posure in water ; age 58. Mother living;

due, shall render the policy null and bad represented himself to be but thirty every age, condition , and mode of life . ” age about 50. " That the policy issued

void, and forfeit all payments made years of age, if the jury found him then “ It is true (he says)that a bernia, if pro- upon said declaration and questions and

thereon ."
to be 35 years old the false statement perly managed , is not immediately dan answers, and sued upon , contains the

Among others were the following would avoid the policy , and they must gerous to the patient, does not effect his following condition, to wit : “ And it is

questions and answers, viz : find for the defendants, resting his di- health or materially diminish his enjoy . also understood and agreed to be the

Question 4. Place and date of birth of rection upon the falsity alone of the ments, but it is a source of constant dan true intent and meaning hereof, that if

the party whose life is to be insured ? statement. ger, since violent exercise or sudden the proposals, answers and declaration

Answert Born in 1835 , interlined Still we do not see that thedefendants exertion may bring it from a perfectly made by said Anna M. Buell, and bear

(Oct. 28th , ) Gloster Co. , N. Jersey. can ask relief for this reason . The charge innocent state into a condition which ing date the 19th day of March , 1866, and

Question 5. Age next birthday ? was right and could not be misunder frequently proves fatal. The which are herebymade part and parcel

Answer 5. 30 years. stood by the jury . The allegation of the treatment of rupture ( he adds ) demands of this policy as fully as if herein recited ,

Question 11. Has the party ever had defendants was that Chew had misrep from all these circumstances as great a and upon the faith of which this agree

any of the following diseases ? If so, resented his age in the manner stated, combination of anatomical skill, with ment is made, shall be found in any re

how long, and to what extent ? Palsy, and , therefore, the policy should be ad experience and judgment, as that of any spect untrue , then , in such case this pol

dropsy , palpitation , spitting of blood , judged void . The judge charged that if disorders in surgery ." -- ( p. 2, 3. )
icy shall be null and void ." The defen

epilepsy, yellow fever, consumption , he had so misrepresented, the policy was These facts illustrate the gravity of dant avers that the said answer above

rupture, apoplexy, asthma, convulsions, void , and the verdict must be for the de- the error committed on the trial of the stated in as not in all respects true and

paralysis, bronchitis, disease of the fendants. Wethink no valid exception cause. correctly stated, but was incorrect and

neart, Jisease of the lungs, insanity , can be taken to this charge. The facts and circumstances stated untrue in this , ihe father of said Jeptha

gout, tistula , affection of the brain , fits. Upon the subject of thedisease of rup- should not have been given to the jury C. did not die at the age of 58 , but he

Answer 11. None . ture, or ofhaving been ruptured , the rec . for their judgment. The parties had died before he was of the age of thirty

Evidence upon both sides was given ord gives this statement, viz : The de- themselves adjudged and agreed what years : Wherefore the defendant says

as to the age of Chew , tending to show fendants requested the court to charge should be the result if certain facts ex- said policy was and is void and of no ef

that he was 37 years old , or at least 35 the jury isted . It was for the jury to determine tect , and said plaintiff not entitled to re

years old when he signedthe application , 6. If the jurybelieve that the answer whether the facts existed , and according cover any amount against the defendant.

and upon the question of his having suf- to question No. 11 in the application for as they determined upon that point the To this answer the plaintiff files her

fered from a rupture. Before the case insurance, whether said Andrew J. Chew one or the other result must necessarily demurrer, alleging as reason therefor,

was submitted to the jury a number of ever had any of the diseases therein follow. Thus the applicant , when she that all of said statemenis and alle

requests to charge were made to the specified , & c., was false and untrue as asked for a policy of insurance, expressly gations are redundant and irrelevant,

judge, which will be referred to pres to any one of said diseases, the policy agreed that the answers made by Chew and constitute no defense to the plain

ently: issued upon the application is void, and to the questions put to him should be tiff's action . The demurrer admits that

In its main features this case bears a their verdict must be for the defendants. true, and that if any of them were false the answer to the question as stated in

close resemblance to that of Jeffries v . 7. If at the time of the application for the policy issued to her should be void . respect to the age of the father at the

The Economical Ins. Co. , decided at the insurance was made and the policy issu- She expressly declared, again , that the time of his death, was untrue and incor

last term of this court.— ( 22 Wall., 47.) ed , Andrew .J . Chew was or had been answers made by him were true, that rect. That being the fact, does it consti

In tthat case, as in this, it was insisted ruptured , he was bound, in answer to they formed the basis of the contract of tute a defense to this action ?
tba

the falsity of a statement made in question No. 11 , to state the fact and also insurance, and that any untrue answer Statements in the application for in

the application did not vitia e the policy how long, and to what extent ; and if the shonlel render the policy void. surance in the declaration, or answers to

is3!1- rl ipon it, unless the statement so jury believe that at the time mentioned It was alleged by the defendants that the questions are either warranties or

maile wilt material to the risk assumed. he was or had been ruptured, his answer when Chew was asked whether he " had representations. If warrantiesihen mate

The opinion then delivered contains the None " to said question No. 11 was un ever had any of the following diseases," rialty , or want of inaterially as to the

* *
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risk has nothing to do with the contract. plete answer to it , and the remainder of brother in cash, and not in a portion of the evidence, that the property in ques.

The only question is were they untrue, the answer was uncalled for and not re- the grain raised on the farm . tion, at the timeof its replevy , belonged

and if so the policy is void. But if rep- sponsive to the question. But suppose During the years 1870 and 1871appel- to the brother of the plaintiff, who lives

resentations, then to avoid the policy, that be so, defendant claims that it is lant had leased a portion of the farm to in Virginia.”

they must be substantially and materially nevertheless an answer of some sort, Leonard Frame for a third of the grain We, after a careful examination of the

untrue, or made for purpose of fraud . and therefore an important part of the and hay he should raise on that portion entire record, fail to find any evidence

In 2 O. S. R. , 464 , the Supreme Court contract. The reply to that is, that the he finding everything necessary to the onwhich to base the last clause of this

ofOhio says : " The distinction between declaration which relates to the answers cultivation and harvesting the crops. instruction. Appellant testified ,and he

a warranty and a representation iseas- to questions to be madeby plaintiff, and But being unable to support his family, is uncontradicted , that he had the con

ily comprehended ; the difficulty only which it was agreed should be madepart owing to thesickness of his wife in the rol of the place, and was to pay his bro

arises in its application to particular of the contract,must be construed to, autumn of 1871, it was agreed that Leon- ther what appellant considered a fair

cases." " An express warranty is a stip- and does mean, such answers as are re- ard should work the ensuing year for share of its products. And he had sold

ulation in writing on the face of the sponsive to the questions and such as appellantonanotherfarm, appellantto one -third ofthe grain raised on theplace

policy, on the literal truth or fulfillment maybe called for by the defendant; furnish his family with necessaries and and paid the proceeds to his brother.

ofwhich the validity ofthe entire con-and that it does not cover such answers to pay him as much more as he could This was virtually and in effect a leasing

tract depends." " It may be contained as may be volunteered and irrelevant, afford, depending upon the result of the of theplace, and as lessee, appellant was

in another paper, if distinctly referred and that amount to mere representa crops, aswe infer. But owing to the the owner of the grain he raised, and

to in it and --xpressly made a part of the tions. sickness of his wife, Leonard was unable LeonardFrame was his tenant during

contract between the parties." A repre In the light of the cases in 98 Mass, to remove to the other place, but re- the time he occupied the property , prior

sentation is defined to be “ A verbal or and 20. S. R. , I may be allowed to say mained on the farm of appellant's bro- to 1872. Hence, there was no grounds for

written statement made by the assured that not all the statementş in the appli ther and cultivated it as he had previ- leaving the question to the jury whether

tothe underwriter beforethe subscription cation or writing are to be regarded as ously done. Appellant, in pursuance of the grain belonged to Charles Frame. It

of the policy,as to the existence of some warranties,butsome may be regardedas the agreement, purchased andfurnished was calculated to mislead the jury,and

fact or state of fact tending to induce the mere representations. I do not think goods, groceries, etc., for the use of should have been stricken out of the in

underwriter more readily to assume the the case of Jeffries vs. Economical Insu: Leonard's family, to the amountof$311. structionsbefore it wasgiven.

risk by diminishing the estimate he rance Company is at all at variance with It also appears that Leonard was a dis The third instruction is this :

would otherwise have formed of it ." this construction. In that case the ques . tant relative of appellant. " 3d . If the jury believe from the evi

In the case of Campbell v. N. E. Ins. tions directly called for the answers,and In the autumn of 1872 , Sherwood and dence that in the summer of 1872 the

Co. , 98 Mass., 381 , in defining what is a the asking and the answers constituted Austin having recovered a judgment in plaintiff Norman Frame told E. A. Mur

warrantyand whatis merely a represen- the mutual agreement oftheparties. the Circuit Court against Leonard for phy, a creditor of Leonard Frame, that

tation , the court says : " When state- In this case the age of the father was somethingmore than two hundred dol . he ( Leonard ) was doing well on the
ments or engagements on the part of not called for, and is only voluntarily lars, sued out an execution, placed it in place, and that he thought in the fall

the insured are inserted , or referred to given bythe plaintiff,and the mutual the hands of the sheriff and haditlev- when hecame to harvest his cropshe

in the policy itself, it oftenbecomes agreement cannot arise as it did in that ied on the property in dispute, and for would have enough and be able to pay

difficult to determineto which class they case so as to say the parties themselves the recovery of which appellant brought all his debts, this is a circumstance,
belong. If they appear on the face of settled the question of materiality . this suit. There is no dispute that the and to be taken into account by the jury

the policy, they do not necessarily be I believe the true rule in relation to grain was raised by Leonard on the farm as tending to show that thearrangement
come warranties. Their character will the question of what amounts to a war of the brother of appellant. between said Norman Frame and Leon

depend upon the form of the expression ranty, orwhatamount only to representa It also appears that in the summer of ard Frame as to the property in question

used , the apparentpurpose of the inser- tion, in the answers to questions in this 1872, E. A. Murphy & Co. caused an ex was fraudulent as to the creditors of said

tion , and sometimes upon the connec- class of applications, is : Where the an- ecution to be levied on this and other Leonard . Frame. And if from all the

tion or relation to theother parts of the swers areresponsive to direct questions property ,on which one Delafield held a facts and circumstances proven inthe

instrument."
asked by the insurance company , they chattel mortgage , as the property of case, the jury find that such arrangement

Upon this subject our SupremeCourt areto be regarded as warranties, and Leonard. Appellant and Delafield com- about said property was made and en

in 2-0 . S. R., says : “ But it is byno where they are not so responsive, but menced replevin before a justice of the tered intoby them (Norman and Leon

means clear that what is in its volunteered without being called for, peace, where , on a trial , the case was de- ard Frame) with the intent and view on

nature preliminary , and designed for they should be construed to be mere cided in favor of the constable, and an their part to hinder or delay the credi

the information of the underwriter, will representations. The partof the answer appeal was prosecuted to the Circuit tors of said Leonard Frame in the col.

so change its character as not to be sat- in question in this case in reference to Court-; but before a trial was had, Leon lection of their debts, then they should

isfied by a substantial compliance ; from the age of the father at death , being a ard turned out property not subject to find for the defendant.”

the fact that it is, by appropriate words mere representation, does not constitute executionto appellant and Delafield, This instruction is unfair to appellant.

inthe policy made a part of it.” a defense unless it appears to have been nearly sufficient to satisfy both debts, in the first place , it misrecites the evi
But I am referred to the case of material as well as false.

and the replevin suit was compromised, dence. It states that if the jury believe

Jeffries, Administrator of Renedy, deceased, The demurrer is therefore sustained . and E. A. Murphy & Co. was paid their that Appellant, in the summer of 1872,

v . Economical Mutual Life Ins. Co.,5 Ins. R. P. and H.C. Ranney for Demurrer, debt, and the property was released from said to Murphy, a creditor of Leonard

Law , 1, 386 , recently decided by the Su . Bishop & Adams contra . the levy, and the replevin suit dismissed. Frame, that he was doing well on the

preme Court of the United States as It also appears that in the summer of place, and that he thought in the Fall,

decisive of the question made upon this 1872, appellant had a conversation with when he came to harvest his crops, he

demurrer. In that case there were two We are under obligations to FRANK E. A. Murphy, in which he says that would be able to pay all of his debts,

questions asked the insured : 1st. CROSBY , ofthe McHenry bar, for the fol. appellant told him that Leonard Frame's that it would be a circumstance indica

Whether he was married or single ? lowing opinion : crops were good, and that he thought ting fraud. From this record there is

The answer to which was that he was he would be able to pay art of his not the slightest pretence for saying that

single. 2d Had any application been SUPREME COURT OF ILLINOIS. debts the next fall. That on the next appellant gave it as his opinion that

made to any other company, and if so, day appellant came to him and saidhe Leonard wouldbe able to pay all of his

when ? The answer to which was “ no." had forgotten to tell him on the day be . debts in the Fall . Either the bill ofex

The answers to both questions were al .
Appeal from McHenry.

fore, that Leonard was working for him ceptions does not fairly represent the

leged to be untrue. The Court held REPLEVIN-INSTRUCTIONS-FRAUD. that year. On cross-examination , this evidence, or the court below has fallen

that the answers to these questions con witness said he would not be positive into an error in regard to what the evi

stituted a part of the contract, and if does not appearfrom the evidence to have been
1. That the arrangement for working the farm whether appellant “ said Leonard's crops dence was , when this instrnction was

untrue, whether they were material to made for the purpose of hindering or delaying were good, or that Leonard had raised when he gave it. The instruction im

the risk or not, would avoid the policy. creditors. good crops ;" that he wonld not be pos- plied that thejudge trying the case un

The court did notseemto put thisupon select isolated portionsofthe
evidence and give had forgottentotell mewhetherLeon. instruction , andwe presume the jury so

2. UNFAIR INSTRUCTIONS: Thatitis unfairto itive as to whether appellant "said he derstood the evidence as recited inthe

the ground alone that the answers con

stituted warranties, but that they formed especially to it ; such a practice is improper; ard wasworking for him , or that he felt inferred and acted.

a part of the contract and were ex .
that the judge invades the province of the jury it his duty to come and tell me the way Again, when the evidence is slight or

pressly made so by the parties , and the of the evidence is superior to another, or if they the thing stood.”.
is highly contradictory, it is unfair to

court would not inquire as to materi- believe one part of the evidence they should Appellant, on being recalled , testified select isolated portions of the evidence

ality , because the parties had themselves 3. JUDGE EXPRESSING OPINION.—That the judge thathe told Murphy that. Leonard had and give itprominence bycallingthe

deemed them material. How did they should alwaysabstain from in any manner indica raised good crops that year, and that attention of the jury especially to it.

become material ? It will be observed ting an opinion as to the weight of evidence,un: when he saw Murphy the next day, he Such a practice is improper, as this

that both of these answers were direct re less it is of that character which the law deems said to him he thoughtit was his duty Court hasfrequently held, and it should
conclusive.- [ED. LEGAL NEWS.]

sponses to the questions, and that by the totell him howthematter stood, and not be indulgedin by the Circuit Court.

direct form of the questions the answers WALKER, J. - Appellant sued appellee chat Leonard was working for him, and All' evidence properly admitted on the

necessarily become a part of the con in the Circuit Court of McHenry county had been during the year. trial is only received because it is sup

tract. How is it in that respect in the in an action of replevin for the recovery The controversy arises on this evi- posed to tend to prove the issue,andit

case before us ? of a quantity of wheat, oats and corn. dence as to the ownership of the prop- is the duty of the jury to weigh and

The falsity complained of in the an- The writ was executed and the property erty . Appellant claims that as he hired consider all that is thus admitted on the

swer consists only in reference to the delivered to pl-intiff. Before a trial was Leonard to cultivate the grain, that the trial. And the judge invades thepro

age at which the father died . This cer- had it was stipulated and agreed that the title is in him . On theother hand , ap : vinceof the jury when he undertakes

tainly was not inquired of in theques. trial should behad as though all proper pellee contends thatthe arrangement toinform themthat onepart of the

tion , unless we are to find it in that part pleas in a replevin suit were filed with was designed and carried out for the pur- evidence is superior to another. Or that

of it which reads, If so , state full par- replications thereto and issues in fact pose ofdefrauding, hindering and delay- if they believe one part of the evidence

ticulars of each case." This part of the joined. A trial was had before the court ing creditors of Leonard in the collec- they should discard another. Or gener

question wasevidently intended to reach and ajury , resulting in a verdict in fa. tion of their debts, andthisseems to ally, if tirey believea particular item of

simply the particulars of the death , or vor ofdefendant. A motion for a new have been the theory of the defense on evidence they should find for one or the

affliction of the near relatives, to ascer trial was entered , but was overruled by the trial below . other of the parties to the suit . The

tain the character and nature of the the court and judgment was rendered It is urged , as a ground of reversal, court should always instruct that if the

disease- its extent, whether produced on theverdict and the plaintiff appeals that the court below erred in giving the facts averred in the issue are proven re

from recent causes or hereditary in the to this court. first and third of appellee's instructions . citing them , then they should find for

family, in order to determine whether It appeared on the trial that appellant This is the first instruction : the party in whose favor they shall find

Buellwas a proper subject to insure. It had charge of and controlled a farm in “ 1st . In this case the court instructs the facts. Or if either party holding an

is exceedingly doubiful whether the McHenry county which belonged to his the jury as a matter of law , thatthebur. affrmative fails to prove theaffirmative

question isreally definite enough to re- brother, who was a non-resident of the denof proof is upon the plaintiff to show facts, the jury may betold that if they

quire the answer to state whether the State. He had with himan arrange from the evidencein the case, that at so find, they should find against him .
father was dead at all, if he did not die ment that he was to cultivate it and pay the time ofsuing out this writ of replevin But the judge should always abstain

of consumption, or diseaseof thelungs, his brother what he considered afair he was the owner of the property in from in anymanner indicating an opin

or insanity. I think the question fairly consideration for the use of the farm question. And if the evidence in the ion asto the weight of evidence, unless
means , notwhether the father, etc. , had Appellant had occupied the place on case, or from the lack of evidence, he it is of that character which the law
died of any disease, or from any cause, but these terms for five or six years , and a has failed to show he was such owner, deems conclusive.

whether he had died of, or been afflicted final settlement was made by them in or if the evidence on that question is Again , the theory of the first part of
with consumption , or any disease of the the spring of 1874 for the useof the farm equally balance, then the jury should the instruction is wrong. We fail to see

lungs, or insanity. This being the fair for theyears 1871 and 1872. Appellant, find for the defendant ; and it is not howthe expressionof the opinionbyimport of the question . “ No ” was a com- l under the arrangement, was to pay his enough that the jury may believe from appellant that Leonard Frame would

FRAME V. BADGER .

?
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be ableto pay all of his debts, or 39 South Canal Street,and the cigars in livery of the cigars to the vendee, and a tity or delivering possession, thetitle

any part of them , to a creditor of controversy, at factory , No. 39 Waller change of possession.
does not pass until these things are done ,

Leonard's or to any other person, by a Street. Blumenthal was to take charge The objection taken to theinstructions and if the jury are satisfied from the

given time, tends, in the slightest de: ofthe cigarsassoon as they couldbe given for theplaintiffis,thatthey assume evidence that the cigars in question were

gree,to prove that theyhad entered packed and ready to be stamped. Be lihat the question of deliveryis solely a in such condition at the time oftheir al

into a fraudulent arrangement to cheat foretheywere packed or stamped, and question of fact for the jury,whereas, it legedpurchaseby theplaintiff, that

it was butthe expression of an opinion heimer claims to have bought the ci- thatwhereas in this case, the facts show as counting, boxing,stamping, or delivery

as to the happening of a future event. gars of Blumenthal. The allegedsale no immediate, continuous, or exclusive of possession remainedundone, then, as

It did not mislead,or, so far as we caz was made at 283 West Lake Street,a change of possession, the court should against creditors, the title could not pass

see,did it tend to mislead creditors. mile and a half from the cigars at39 have instructed the jury that thetitle to plaintiff, and defendants are entitled

And itwas not given on the faith ofthe Waller Street. Minzesheimer had never had not passed as to creditors. But this to a verdict.

statement,nor did it imply the crops seen the cigars; he paid $128 forthem, is on, what we regard, as a mistakenas The words appearing in italics, viz :

were admitted to belong to Leonard so and received a written memorandum of sumption. We find that there was evi- " counting, boxing, stamping, or,” were

as to estop appellant, or tend to prove the sale. Blumenthalwas to deliver dence tending toshow a deliveryand stricken out bythecourt and theinstruc

that appellant was falsely claiming the them January4 , 1873. He wasa brother changeofpossession. In such case it is tionthengiven.

property. For aught that appears in the in -law of Minzesheimer. On the morn for the jury to determine from the evi Counting was not necessary. Minze

evidence, appellantmay have had suffi, ing of the fourth of January , Minzes. dence, whether they occurred or not. sheimer had purchased all the cigars at

cient reason for believing that Leonard heimer, who was to pay for the stamps, It is objected that there was error in the factory. The amount paid wasbased

would be able to pay something onthe purchased them and wentwith his son refusing these threeinstructions, asked upon thenumber 10,700. Therewas no

debts the next fall. But, be that as it and Blumenthal to the factory with two by defendant; counting to be done. No separation from

may, we fail to see how the expression wagons. Blumenthal pointed to the ci 1. The jury are instructed that, under stock on hand . The boxing and stamp

of the opinion tended to prove fraud. gars, gaveMinzesheimer several boxes, the revenue laws ofthe United States, ing were notwith a view to the interest

It must have been this instruction which saying: “ Here are your cigars. " , Min- Blumenthal could not lawfully sell, nor of eitherof the parties underthe con

zaisled the jury and controlled their ver- zesheimer looked them over,and they could the plaintiff lawfully buy the tractofsale. They concerned the inter

dict, as we are of the opinion that it is began stamping. Schloss' foreman, in cigars in question , until they were prop- est solely of the United States govern

not warranted by the evidence. And charge of the place, then offered to erly boxed andstamped with the United ment. The stamps had alreadybeen

the judgmentof the court below is re- stamp themwith the aid ofa boy, and States revenuestamps as providedby purchased byMinzesheimer to be affixed,

versed and the cause remanded . to have them completed by 4.o'clock, law , and that anysale or attempt to sell andthe requirement of government vir

Judgment reversed .
which was assented to, and Minzeshei: the cigars until so boxed and stamped tually answered. The authorities as to

Frank Crosby and B. N. Smith for mer andBlumenthal then left. About 4 rendered the cigars liable to forfeiture when title to personal property,passes on

appellant. o'clockofthe afternoon Minzesheimer to the United States,and theparties sale, where something remainsto be

and Blumenthal cameback , but in the liable to a fine of not less than$100, nor done to the property, are not entirely

meantime the levy had been made under more than $ 1,000, and to imprisonment harmonious. There are numerous most

We have received from JAMES L. the attachment writ in favor of appel- not less than six months normorethan respectableauthorities, which hold that

High, ofthe Chicago bar, the following lants Straus and Sawyer, against Schloss two years. a contract for the sale of specific goods,

opinion :

& Co. Verdict and judgment were for II. If the jury find from the evidence or of goods identified, where something

the plaintiff, and defendants appealed . that the alleged sale of the cigars by remains to be done to the property, will

SUPREJE COURT OF ILLINOIS . It is assigned for error that the ver. Blumenthal to plaintiff was made with pass the title to the property before the

dict is unsupported by theevidence, and a view to defraud or hinder the creditors act be done, if such appears by the con

OPINION FILED FEB., 1876. that the Court erred in giving and re . of J. W. Schloss & Co., and that the tract to have been the intention of the

STRAUS ET AL. v, MINZESHEIMER.
fusing instructions. It is claimed that plaintiff knew or had reasonable cause parties. In consonance with this class of

the alleged sale of the cigars to Minzes . to know of such intention , then the authorities, this court held in Graffv.

PERSONAL PROPERTY -SALE - VENDOR AND heimerwas invalid, as being fraudulent plaintiff, as against such creditors, could Fitch, 58 111,374, and in Shelton v. FrankVENDEE - DELIVERY - WHEN GOODS TO BE
as against creditors .

COUNTED-ESTOPPEL.
We are entirely acquire no tit.e to the cigars, even had lin, 68 Ill . , 339, thatthe title to personal

satisfied with thecorrectness of the heobtained possession and control propertywould pass by a contractof sale,

property, such as cigars, has done all in his do not seehow they could,under the fied in takingthe same under the pro- ties, although measuring or weighing

1. Delivery.- Where the vendor of personal finding of the jury in this respect. We thereof, and the defendants were justi- where such wasthe intentionof thepar

power to complete iis delivery to vendce,and evidence, have found otherwise. The ceedings in attachment. was to be had at a subsequent time in

no possession in theproperty, everything having sale is further claimed to be invalid , be III . The fact that the cigars in ques. order to ascertain the amountto be paid .

been done as between the parties themselves to cause there was no delivery of the cigars tion at the time of the sheriff's levy, The cigars here had been paid for ; ev

vest the title, the jury is warranted in finding toMinzesheimer, and nochange of pos. were found atthe factory ofJ. W. erything had been done which it was

change of possession, as againstattaching credi- session .
Schloss, one of the defendants in the possible under the circumstances to do,

tors of vendor , even though there was no actual This is the chiefpoint of controversy. attachment, and under his control,af- to change the possession and make the

removal of the property before its attachment. Wethink it may be inferred from the fords a strong presumption against their title complete in the vendee ; and there

dence lending to show a delivery, and change of evidence, that39 Waller street was the ownership by plaintiff, which presump

can be no doubt from the evidence that

possession of personal property, it is for the jury place where the firm of J. W. Schloss tion must be overcome by satisfactory the parties intended an absolute transfer

to determine from the evidence whether a dei &Co. manufactured its cigars; that every evidence that the title and possession tomake the sale complete and absolute,

3. Cigars NEED NOT BE COUNTED, BOXED OR thing there belonged to that firm , al- had passed to plaintiff by a bona fide sale, although the stamping ofa portion of

STAMPED.-- Where vendee purchases all the cigars thoughthe license was taken inthe before the levy of the attachment,in the cigars remaining to be afterward

at a factory, it is not necessary that they should

name of J. W. Schloss ; and that there order to entitle plaintiff to a recovery in done for government purposes only.In
be counted before the title vests , no separation

from stock on hand being required ; nor is it was nothing at Waller street but these this action .
view of the facts, we perceive no error

necessary that the cigars be boxed or stamped cigars, more than half of which were The first instruction we regard as in- inthe modification of the instruction .
where they have been paid for and the parties

have done all in their power to pass the title .
boxed. On January 4, 1873, Blumenthal applicable here . It was drawn in view

The point is made that Mirzesheimer

4. CIGARS —STAMPING .– The relative rights of having previously sold the cigars to Min of the act of Congress of July 20 , 1868, is , by his own conduct, estopped from a

vendors and purchasers ofcigars are notaffected zesheimer,andreceivedthepay, took which provides for a forfeiture to the recovery .The conduct claimed as hav

bythe Act ofCongressof July 20, 1868, requiringthe Minzesheimer to thefactory, at 39 Wal- United Statesofall cigars whichshall ing such effect, is, that ,Minztereimer on

invalidate,asbetween themselves,their contract ler street, showed him the cigars, say : be sold or offered for sale, not properly his return to the factory made no asser

of sale for a supposed violation of the Act . ing : Here are your cigars, " and hand- boxed and stamped ,andimposes a pen- tion of his title or ownership of the prop

in refusing an instruction to the jury,when there ing to him several boxes of them . Blu- altytherefor . It was not here contem erty, and did not even speak to the sher

is not sufficientevidence to make the instruction mentbal paid the employees at the fac- plated that the cigars should be sold iff, whereas, he should have made asser

applicableto thefacts, or when it assumes a die tory;Schloss gave him an order forthe without being boxed and stamped,but tion of his titleand warned thesheriffof
puted fact which the jury should be left free to

determine.
revenue stamps, which was necessary , it was a provision of the contract that the consequences of taking his property .

6. ESTOPPEL - A purchaser whose property has because of thelicensebeing in the name they should be stamped . It was the in . But wken Minzesheimer returned to

been attached in his absence for a debt against a of Schloss individually, Minzesheimer tent that they should be stamped before the factory he found the sheriff had al
action of trespass therefor,merely because he did paid for and obtained the requisite removal, and Minzesheimer was inthe ready attached the cigars. He did not

not immediately warn the sheriff, but when he stamps, and commenced the work of course of stamping them preparatoryto by any conduct induce the sheriff to

has notified him of his title a few days afterward, stamping the cigars. The foreman sug- theirremoval,when they were attached . make the attachment,nor did he quietlyand when his conduct has not deceived any one

as to the ownership of the property. gestedthat,as it would takesome time Under such circumstances,wecannot standby and acquiesce in the making of

to complete the stamping, he, with the think that the relative rights of the par- the levy. It had been made before in

Opinion by Sheldon, J. boy there, would attend to it , and have ties are to be affected by this act of con his absence. The cigars were attached

This was a suit in trespassbrought by them readyonMinzesheimer's return in gress, so as to invalidate, asbetween on Saturday, the 4th ; on Monday,the

appellee, Minzesheimer, against appei- the afternoon. Minzesheimer gave the ihemselves,their contract of sale for a 6th , Minzesheimer tried to find the sher

lants,to recover damages for the taking foreman a dollar to purchase some bay supposed violation of the act .
iff and fa led in finding him every day

of 10,700 cigars to which Minzesheimer rum , with which to flavor the cigars. As regards the second refused instruc- for about a week, when he saw him and

Cíaimed title under a purchase fromone During Minzesheimer'sabsence, the ci- tion, without entering upon any discus- demanded thecigars . He also, atthe

Regina Blumenthal, the cigars having gars were attached. Both Schloss and sion of its correctness, abstractly consid- same time, demanded them of Straus

been levied uponandsoldbyappellant Blumenthalhaddone allthey could do ered, we find it sufficient to say that, in andSawyer. We do not perceive that

Ayars, a deputysheriff,underawritof tocomplete thedeliveryofthe property our opinion ,the courtwasjustifiedin its he assisted to deceive any one ,orthat

attachment in favor ofappellants , Straus to Minzesheimer. The evidence fails to refusal to give it , on the ground, if no he influenced any one by hisacts to be

and Sawyer,against Regina Blumenthal, show ,that after the allegeddelivery to other, of the want of evidence upon lieve anyother person owned theprop

and one Schloss, her partner. The Minzesheimer, they exercised any con which to base the instruction. From an erty except himself. Wesee no founda

record shows the following facts : trol over the cigars, or were in posses. examination of the testimony, we fail to tion for the claim of any estoppel.

In 1872 Minzesheimer was in partner- sion thereof. Minzesheimer had com- discover enough of evidence that the The judgment will be affirmed.

ship with J. W. Schloss and Regina Blu- menced to stamp the cigars, and left an sale was made with a view to hinder or
Judgment atfirmed .

menthal in the cigar business in Chicago, agent to complete the same. He would defraud creditors, and still less that the
J. L. High, for appellants.

under the firm name of F. Minzesheimer seem to have been the ostensible, as well purchaser knew of any such intention ,
J. S. GRINNELL, for appellee.

& Co. This firm dissolved October 16, as real person , in possession. to fairly raise a question in those re

1872, and the business was continued by True,the cigars had not been actually spects, and make the instruction appli WOMEN ATTORNEYS . - We clip ' the fol

J. W. Schloss and Regina Blumenthal, removed , but this could not have been cable to the facts. lowing from the Milwaukee Sentinel in

under the name of J. W. Schloss & done before stamping, without violating It was enough to condemn the third relation to Chief Justice Ryan's opinion

Co. The new firm became indebted to the revenue law . Everything had been refused instruction , that it assumed the in the case of Miss Goodell :

Strauss & Co. in the sum of about $800. done, so far as respected the rightsofthe fact that the cigars were found under the Another young woman has been ad

Regina Blumenthal lived in New York , parties as between themselves, and their control of J. W. Schloss. That was a mitted to the bar in Chicago. Down

and the business was conducted by power to do so, to vest the complete title lisputed fact,and the jury should have there they haven't the same desire to

Schloss in Chicago . Julius Blumenthal, in , and to perfect the delivery to Min . been left free to find upon it. preserve " the peculiar qualities of wo

husband of Regina, came to Chicago zesheimer. The stamping required be It is further urged, that the court erred manhood, its gentle graces, its tender

acting under a power of attorney from fore removal, concerned alone theUni- in its modification of the following in- susceptibility, its delicacy, its emotional

his wife, and dissolved the firm , Blu- ted States government, and thatMinzes- struction, asked by thedefendants : impulses," as Chief Justice Ryan has.

menthal taking the assets and agreeing heimer undertook to do. III . It is a well-settled rule of law They somehow have an idea that it is

to pay the firm debts. Blumenthal took We think, from such facts, it is not to that in sales of personal property, when just as well for a woman to earn a com

charge of the firm assets, including ci be asserted that the jury were not war- anything remains to be donetocomplete fortable living in the profession as in

gars, tobacco, and fixtures at store, No. I ranted in finding that there was a de- I the contract, such as ascertaining quan. Ibending over å wash -tub.
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Ar Nos. 161 AND 163 FINTH AVENUE .
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court, thewarrantswere invalid without stipulati
ons

in an agreemen
t

, the dama
-

approved and recent English edition of tices ofseizure under mesne process are

terially untrue ormade for thepurposeof jurisprud
ence

as a system complete with - ted States District Court for this district, Railroad Company ; and the road was

CHICAGO LEGAL News. assuming to tell the jury in their instruc:A TREATISE ON QUESTIONS OF LAW AND sion as to whethersaid proofs aresuffi

facts

the weight they must give to them in
Bills OF EXCEPTIONS, By J. C. Wells, 2d. In all admiralty causes where an

Counselor at Law, New York . James answer is filed making an issue or issues

Lerbincit .
making up their verdict. We are glad

Cockcroft and Company. 1876. Price of fact, either party may move for the

to see this, for it will have a tendency to $7.50 . reference of the case to a commissioner,

break up this evil practice. InstructionsMYBA BBADWELL , Editor . This work is printed from plates made shall proceed on reasonable notice to the

to take proofs, and such commissioner

should be short, clear, and relate only to at the Boston Stereotype Foundry, by parties to takethe proofs offered in said

the particular case on trial .
whatis known as theyprocesecas , heparty having the rative

CHICAGO : MARCH 18, 1876.

Sale - DeliverY - WHEN GOODS TO BE paper is excellent . The volume con .
of the issue shall take proofs first and

Counted.— The opinion of the Supreme tains seven hundred and fifty-two pages. unless, for cause shown, the time shali

within thirty days after such reference,

Published EVERY SATURDAY by the Court of this State, by Sheldon , J. , It is divided into three parts. Part I. be extended. The other party shall

CHICAGO LEGAL NEWS COMPANY, as to what constitutes delivery of per- treats of Questions of Law and Fact. Part then take andclose proofs within thirty

sonal property where the goods sold II . , of The Law of Instructing and Charg. days unless the time shall be extended

by the court for cause. And the party
are to be counted, and holding that ing juries. Part III. , of Bills of Excep having the affirmative shall then have

the relative rights of vendors and pur. tion. The plan pursued by Mr. Wells is not to exceed twenty days to put in re

TERMS :-TWO DOLLARS por annum , in advanco chasers of cigars are not affected by to give concisely in the text the princi- butting proofs.

Single Copies, TEN CENTS . the act of Congress of July 20, 1868 , re- ples announced by the courts in deliv On expiration of the time for taking

proofs the commissioner shall , with all

quiring the boxing and stamping of ering opinions in cases involving ques: convenient dispatch, return said proofs

We call attention to the following opin
cigars before sale, so as to invalidate, tions withinthe scope of the work and with his reportthereon to the court,and

as between themselves this contract of to give the citations to authorities in the if no exception shallbe taken to said
ions, reported at length in this issue :

sale for a supposed violation of the act . notes. Mr. Wells is a member of the report within ten days after the filing

is bad the author of treatise dere habentered in accord

thereof, the same shall stand confirmed

COUNTY WARRANTS— GUARANTIES COMPROMISE AGREEMENT.—The opinion

GENUINENESS-SEAL.—The opinion of the of the Supreme Court of Illinois by

upon the Statute of Limitations. ance with the recommendations of the

commissioner. But if exceptions shall

Supreme Court of the United States by Craig, J. , construing an agreement signed The INSTITUTES OF JUSTINIAN ; with be taken , then the case shall stand for

STRONG , J. , in a case founded upon ex. by the creditors of an insolvent to take
English Introduction, Tranlation and hearing upon said exceptions or the

press guaranties of the genuineness and a certain percentage of their claims in

Notes. By Thomas Collett Sandars, pleadings and proofs, and be heard be:

M. A., Barrister at Law ,late Fellow of fore the court in such order as the court
regularity of the issue of county war- full satisfaction, and stating to wbat Oriel College, Oxford. First American, shall direct.

rants. The plaintiff has sued the county claims it relates. from the fifth London edition , with 3d. That in all cases where property

: and been defeated , for the general rea.
an Introduction by Wm . G. Ham- has been sold under a decree in Admi

AGREEMENT – PENALTY LIQUIDATED

son thatthe seal of the county had not DAMAGES.—The opinion of the Supreme
mond, LL. D. Professor of Law in the ralty or upon the instance side of the
Iowa State University .

been attached to the warrants, and that Court of Illinois, by ScholField, J. , hold
Chicago : court and the proceeds paid into court,

Callaghan & Company. 1876 .

under the laws of Iowa, as held by the ing where there areseveral covenants or

notice shall be published by the Clerk

The publishers have taken the most in the samemanner and time thatno

the impress of the county seal . The
for the non -performance of some of the Institutes of Justinian and clothed the amount of such proceeds and requi.ges

published , stating, as nearly as may be,

present suit was brought against the them , which are readily ascertainable by it in an exceedingly elegant new dress, ring all persons claiming the same, orin

guarantor, and thecourt held that the a jury , and the damages for the non -per- and introduce it to the American bar any way interested in thedistribution

guaranties covered the defect ofthewant formance of the others,are not measura- by an introduction written byProfessor thereof to file withor make known to

of the county seal upon the warrants, ble by any exact pecuniary standard , Hammond, which shows the author to and amount of such interest or claims,

and that as they did not bear the impress and a sum is named as damages , for a have been a thorough and critical stu- and at the expiration ofthe time lim

of the county seal,the guarantywas bro- breach of any of the covenantsor stipu- dent ofthe Romanlaw . He givesa ited by such notice a reference shall be

ken , and thedefendant was liable. The lations, such sum is held to be merely a general account of the classification of had to a commissioner to examine and

court decides several interesting ques. penlaty.
komaw,and of the relation between med and the respective priorite

report the nature and amount of all

tions relating to suits brought on war
Tue Dram Shop Act . — The opinion of that classification and the arrangement of said claimants or interveners. And

ranties.
the Supreme Court of this State by of our own law, as represented in Black- no person shall be entitled to participate

STATEMENTS IN APPLICATION . FOR IN- Breese, J., construing the act known as stone, and says: To appreciate the In- tion so to do shall be filed within the

The opinion of the Su- the “ Dram Shop Act,”stating to what stitutes
,or the other works of theRoman time fixed by said notice, unless by

preme Court of the United States, by cases it applies, and holding that it has jurists, they must learn to look upon leave of court he shall, for cause shown,

Hunt, J., holding in the case before no application to the giving away of them as the precursors of Blackstone, beallowed to intervene and make such

claim after such lapse of time.

the court that the question of the liquors at a party's own private dwelling Kent and Story ;as stages in the devel

materiality of the answer made by the as an act of courtesy.
metof great sence, which , in

party whose life was to be insured , did
spite of temporary aberrations and local SUPREME COURT OF ILLINOIS.

not arise ; that the parties had deter diversities, has preserved its unity and ABSTRACT OF OPINIONS FILED AT OTTAWA
Recent Publications .

mined and agreed that it was material has grown by continuous forces from the
IN 1876.

that the agreement was conclusive on Tue N. Y. WEEKLY DIGEST OF CASES DE
Twelve Tables to the codes and statute .C .R. I. & P. R. R. Co.vs.theCity of Jo .

liet .-Appeal from Will .-Opinion by
that point, and that the only questions CIDED IN THE U. S. Supreme ,Circuit, books, reports and treatises of thepres

SHELDON, J.

for the jury were : first, was the repre
DISTRICT COURTS, APPELLATE ent day ; that the recent civilians have

UNRESTRICTED DEDICATON TO PUBLIC USE.
Courts OF THE SEVERAL STATES, State fostered a belief in the radical diversity

sentation made ; second, was it false. In
AND CITY COURTS OF NEW YORK AND

this connection we would call attention
of the civil and common law, in meth

English Courts. Vol. 1 , New York ;

to the opinion of WELKER, J. , upon the McDivitt,Campbell & Co., Law Book ? ods, principles and sources. Thaï this

same question , publisbed in this issue. sellers and publishers, 1876. workmustbe done before the study

We consider it the better opinion of the
We have received from the publishers of Roman law can take firmroot among lietwas laid out in Cook county - a block

STATEMENT. - In 1834, the town of Jo.

a neatly bound copy of the first volume, us, or, bear its legitimate fruit in a more of land on the plat being marked " Pub .two.

the contents of which is sufficiently ex- careful and appreciative study of our licGround." In 1836 EastJolietwas laid

INSURANCE — STATEMENTS ON APPLICA- pressed in its title page. The volume own law. Of the merits of the Insti- out; and also a block marked “ Public

TION FOR.—The opinion of the United contains over 600 pages. It is issued reg- tutes it is unnecessary for us to speak ,
Ground ” was platted , adjoining the for .

States Circuit Court for the Northern ularly in weekly numbers.
mer . · In 1836, Will county struck off

They should be read and studied by the from Cook, with county seat at Joliet ;

District of Ohio, by WELKER, J. , holding A Key To Story's EQUITY JURISPRUDENCE, law student with thesamecare as Black- and the act directed the county build

that statements in the application for containing over eight hundred ques . Stone or Kent. ings to be built on these “ Public

insurance in the declaration or answers tions , being an analysis classified by Grounds.” In 1837, the town of Joliet

to the questions are either warranties or
subjects and references, and an index. was incorporated. In 1811, the incorpo

Designed for the use of universities, We have received , just as we go to rating act was repealed. In 1845 , the
representations. If warranties, then ma

colleges andlaw schools, and for pri press, too late for notice in this issue, name was changed to Joliet.In 1846
teriality, or want of materiality as to the and 1847, the present court house was
risk , has nothing to do with the con New York bar, New York : Diossy and the 68th volume of Illinois Reports.

built . In 1847, the Rock Island and La

tract, the only question is were they un
Company, publishers, 1876. Salle R. R. Co. was incorporated and au.

true, and if so the policy is void , but if
The author says these pages are for the

thorized to build a railroad from Rock
RULES IN ADMIRALTY.

Island to the Illinois river. In 1851 , ex
representations, then to avoid the pol- express purpose of aiding law students

The following rules in Admiralty were tended to Chicago, via Ottawa and' Jo

icy, they must be substantially and ma to study and clearly understand equity entered by Judge Blodgert in the Uni- liet; and the name of thecompany

to and Rock

fraud. The learned Judge states what in itself,and as founded upon logical and
on Monday , March 13, 1876 :

constructed to Chicago. In Joliet, by
are to be regarded as warranties and scientific principles. The arrangement

Crdered,-That the following rules of the public wish, the road was laid across
is such that the chapters and questions Practice in Admiralty be entered :

what as representations.
the " Public Ground, ” within twenty

comprise an outline and skeleton of the 1st. Upon the entry of default in ad feet of the court house ; the right of way

Fraud - INSTRUCTIONS . — The opinion of system of equity jurisprudence. We are miralty cases, the case shall be referred being granted bythe board of supervi.

the Supreme Court of this state, by satisfied from the examination we have to a commissioner to take proofs, and sors of Willcounty,on conditions,-one

such commissioner shall notify the libel- of which conditions was that the com

WALKER, J., as to the provinceofa judge, been able to give this little volume, that lant to produce before himthe evidence pany should enclose a portion of the

in instructing the jury as to the weight if any student follows the müthod of relied upon to support the causeof action public squarewith a fence corresponding

of evidence . We have noticed in several study here recommended and laid down , set forth in the libel, within ten days , with what might afterwards be erected

recent cases, that the Judges of our Su. that it will be a valuable aid to him in with all convenient speed reportand The first train passed July 4th , 1852,
and the commissioner shall thereupon, by the county around the other portion.

preme Court have spoken very plainly acquiring a knowledge of our equity sys- transmit to the court the proofs taken the publicground”being then alto

of the practice of some Circuit Judges , tem. by or submitted to him , and his conclu: ' gether unfenced. In June, 1852,the city

SURANCE.

AND

USE OF R. R. PUBLIC USE .-DIRECTION OP

PUBLIC USES . EQUITABLE ESTOPPEL . --

NCISANCES . REGULATIONS OF RAIL

ROADS BY MUNICIPALITY .
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FROM JUSTICE INSUFFICIENT BOND ,

ESTOPPEL ON A MARRIED WOMAN AS TO CON

-STATE COMITY .

owner.

APPOINTMENT OF RECEIVERS .

66

LIABILITY OF PUBLIC CARRIERS FOR GOODS

SHIPPED C. 0. D.
EFFECT OF A BANK CHECK AS TO FUNDS IN

was again incorporated ; and the city this is an escrow , and passes no title un 2. The authority to confessa judgment T.L. Miller v. Superior Machine Co.

government was organized in August. til the fulfilling of the conditions. If the without process, must be clear and ex Error to Superior Court of Cook.

In January, 1853, thecouncil,on request, performance fails, the deed may be re- plicit, and must be strictly pursued . Opinion by CRAIG , J.

granted privileges in regard to the erec turned to the grantor, and canceled.

tion ofa depot- privilegesavailableonly Pratt Roberts et al. v. Levi Pierce.—Opi

106. - Eliza Nixon v . John Halley. Er- SIGNATURE OF COMPANY AND SEAL - APPEAL

by the road passing across the " public
ror to DeKalb . Opinion by Craig , J.

ground." In September, 1863, the coun
nion by Scott, J. STATEMENT. - Suit by the Machine Com

ty board called on the company for the TESTIMONY OF PARTIES — EXCEPTION.
TRACT RELATING TOSEPARATE PROPERTY pany beforea J. P. Verdict against it for

costs. Appeal to Circuit Court. Default
building of their share of the fence, as Held , That the exception, in the evi

previously provided for ,and the compa- dence act of 1857, that where one sues as
and judgment against defendant (plain

Held, 1. Where a married woman has tiff in error.)

ny, accordingly, built the fence , at the administrator, the opposite party cannot possession of property, holds herself out The appeal bond was signed :

cost of over $ 4,000 . In 1866, the Chicago testify on his own behalf, does not ex .
as the owner thereof, and , by such rep

and Rock Island R. R. Co., consolidated tend to the case where the plaintiff, resentation, induces one to labor upon
" Superior Machine Company,

with the Chicago , Rock Island and Pa- though administrator, needed not to de- it in repairs, she isestopped, in a subse
by G. S. Stowe , Agt. [Seal.]”

cific R. R. Co., of Iowa, and took the scribe himself as such, but might have quent suit for the price of the labor, judicially, that a corporation or compa
Held, 1. That the court can not know,

nameof the latter. From 1854 ,the city maintained the suit in his own individ- fromdenying that she was the actual ny has a seal other than a scrawl. In

levied taxes on the “public ground ual name.

the absence of proof, the presumption is
against the county, and the county paid Isaac P. Coats v.Alexander Cunningham . 2. It seems, that if the property is sit- that the seal used was the proper and

these tys
–Error to Superior Court of Chicago. uated in another state , the courts of this only seal of the company.

In 1872 , the council declared the op
-Opinion by SCHOLFIELD, J. State will , by comity, regard the law in

eration of the railroad on certain streets,
2. The insufficiency of an appeal bond

that State, and, if that law allows a mar- does not justify an appellee to make de

and across the square, to be a public

nuisance, and imposed penalties for its

ried woman to contract in regard to her fault in following the case to a circuit
Held , 1. That the appointment of a re

continuance. Twomonths afterwards. ceiverby a court, is only interlocutory ; separate property,willenforce such con : court ; sincethere he could obtain a rule

tract, and, more especially, when a sub for a sufficient bond.
the city filed a bill for an injunction, and and no writ of error will lie thereto .

prevailed ; whereon the company ap

2. The appointment of the receiver sequent promise to pay is made in this

State . American Express Co. v , R. Greenhalgh .
pealed , Held. determines no rights ; and does not, in

- Appeal from Knox.- Opinion by
1. That the dedication of the square any manner, affect titles to the property 108. Union National Bank v . Oceana

WALKER, J.

being only as public ground ,” it was an involved . The receiver ismerely the of County Bank . - Appeal from Cook . -

unrestricted dedication to public use. ficer of the court, and his holding is only Opinion by Scott, J.

In such case , the use is indefinite, and the holding of the court for him from

may vary,according to circumstances, in whom the possession is taken . He is BANK-TRANSFER-COUNTERMAND. STATEMENT. - Goods shipped to Green

the discretion of those holding the pub- appointed on behalf of all parties , and

lic trust .

halgh , C. 0. D. Consignee refused to re
Held , That where a depositor draws abis appointment is not to oust any party

vate corporation,yetthe use ofarail. toretainit for the benefit of the party inanequalorgreater sum than the againsttheconsignee, for the value of

2. While a railroad companyis a pri- of his righttothe possession ,but merely check on his banker,havingfunds ofhis ceive them , but paid the expresscharges.

road is a public use, and therefore may ultimately entitled ; and when he is as amount of the check , it operates to trans- the goods. Pending the suit, the attor

be provided for by the exercise of emi- certained, the receiver will be considered fer the sum to the payee, who may sue

nent domain . as his receiver.
for and recover the amount from the ney for the consignee ordered the ex

3. There having been no municipal C. & P. R. R.Co. v. Frederick Kaehler bank ; and
a transfer ofthe check gives press company to return the goods.This

organization at the time the right of way et al.- Error to Superior Court of Chi: the right to each successive
holder.”Af was done, andthe consignors received

ter thecheck has passed into thehands against the defendant,who then deman
them. Afterward, verdict was rendered

was granted, the county board was the cago . — Opinion by BREESE, J.

onlyrepresentative power to direct the SERVICE ON R. R. CO. AND RETURN.
of a bona fide holder,it is not in thepowdedthegoods of the express company,

er of the drawer to countermand the or

public use of the ground dedicated, and and thereon brought suit in trover . It

this was necessarily subject to the di
Held, That, in a suit against a railroad der of payment.

was contended that the judgment gave

recting authorityofthe legislature company,a return issufleient as foli 109. Ole Anderson v . H. P. Wood.-Ap. absolute title to the defendant.Heža,
Even where a fee is in a municipal cor: lows,to wit : “ Served the within named

poration for public use, the legislature and leaving a copy thereof to A. B.,

peal from Knox.-Opinion by BREESE, 1. That, if so , the action could only
company, by reading the same,

J. lie against the consignors for the goods

can direct the useto railroad , or other cashier of the said 'R. R. company, this LAYING OUT AND VACATING ROADS. so returned by order ofthe defendants.

purposes consistent with the design of a 2. If the agent of the company even

dedication of the ground .
24th day of March , 1875 ; president of This case turns almost wholly on mat- knew of the pendency ofthe suit, yet he

4. Theacts and acquiescence of the saidcompany,conld not be found in my ters offact. However,
would be justified by such order in re

city , after the location , constituted an county, this 5th day of April , 1875 ;" and
Held , That applications for laying out shipping to the consignors.

estoppelin pais; especiallywhentaken will be construed to meanthat,on the a new road ,and for vacating an old one,

in 5. A city cannot be permitted to al president could not be found in the neayhe joined in thesame petition, un rier to seek the trueowner of goods,nor

unasked, or unwarned, to seek to protect

legen annoyances in suchcase, in regard dateof the return,and notofthe service.Isaac Wilsan v . James McDowell.—Ap- thecontingent future interests of a con
to the

peal from Livingston . - Opinion by signee.

clusively a matter pertaining to the in- Hollis Cummings et al . v. Allen B. Bur. WALKER, J. 4. Although , should the public car
terests of the county. leson et al.- Appeal from Carroll.-- rier deliver goods to a third party, it

6. The necessary inconveniences of Opinion by Craig, J.
IMPEACHING DEED — EVIDENCE - STATUTE OF would devolve upon such carrier to

operating a railroad through a city are prove that the delivery was to the true

not per se a nuisance ; although the mu
Held , 1. That evidence to impeach a owner . But that is not this case .

nicipal corporation is at full liberty to homestead is foreclosed,the homestead
Held, That where a mortgage on a deed must be clear and convincing ..

2. The statute of frauds will not al- Isaac M. Kirkpatrick v. R. A. Howk.

7.A municipal corporation cannot rightremaining, it is proper to setout lowa parol contract concerning landsto
Appeal from Warren . -- Opinion by

thehomestead in the mode prescribed be setup for the purpose. SHELDON, J.
declare anything a nuisance arbitrarily,

or, in theabsence of general laws ofthe silenceof the statute as tothemode, is exceptions to the operation of any stat
by statute under executions at law . The 3. The court is not at liberty to make A CREDITOR AND SURETY.- RELATION BE

state or the city, at the mere discretion

,
to be construed to indicate the willofthe ute, on the ground of obviating individ

where it is authorized todeclareand legislature that the mode prescribedin ual’hardship. And, as tothe statute of TOR'S HANDS — DECLARATIONS

punish nuisances.
similar cases by the specific statute, frauds, it has already been relaxed to the
should govern

8. Where a prior ordinance provides,
this proceeding also. full limit allowed by public policy .

Held , 1. That in equity, a creditor who

" that said railroadcompany shall be 101.-A. G.Comsen v. Joseph F. Hixon James H. Clark, et al. v . School Directors, hasthe personalcontract of his debtor,

subject to all laws and ordinances that et al. Error to Superior Court of Cook .
etc.-Appeal from Iroquois, Opinion with a surety , and takes property of the

may hereafter be passed to regulate --Opinion by BREESE, J.
by SHELDON, J. debtor as a pledge , or security, is required

railroads in the city,” this only means
to hold the property for the benefit of

that the company shall be subject to all the surety , as well as himself ; and if he
reasonable and legal regulations, and Held , 1. That a scire facias is a sum

parts with it without the knowledge or
not that the company shall be held lia

mons,and therefore may be served by a STATEMENT. - Sale of stereoscopicviews against the will of the surety, he will

ble to abandon , take up; or remove its specialdeputy, in themannerprescrib- etc., to school directors, who gave this thereby lose his claim against thesurety
track, at the bidding of the council. ed by law.

order : to the amount of the property so sur

Henry Muller & wife v . John B. Inder 2. That a motion to set aside a judg
“ State of Illinois ,

.}88.

rendered. And these rules of equity are

reiden . - Error to Superior Court of ment is too late after the term at which enforced in courts of law.

Cook .-Opinion by BREESE, J.
the judgment was entered.

October 26, 1871 . 2. A surety who pays the debt is en :

1. - Jacob Frye et al v. Daniel A. Jones
Treasurer of township 27 north , range titled to be put in the place of the credi

et al. Error to Superior Courtof Cook. No.14, in said county;on or before the tor,astoallthemeansand remedies of
Held , That where a homestead is levied

on, it belongs not to the court, but to

1st day ofApril, 1872, pay to Clark, Lake the creditor.

-Opinion by Sheldon, J.
& Co., or bearer, the sum of fifty -three 3. Where two names are embraced in

the commissioners provided by the stat.
WARRANT TO CONFESS JUDGMENT

- CON- dollars, out of any money belonging to a summons, but service is only on one,

ute, to determine whether it is worth school district No. 1 , in said township , the one not served is not a party to the

more than $ 1,000 , or not .
STATEMENT. Thirteen promisory for one school set of stereoscopic views, action, and his acts and declarations are

G.B. Girard v. A.Gateau. — Appeal from notes ,for equal amounts,and of the with scope, and Elements of Geography, incompetent as evidence against the

Opinion by WALKER, J.
same date, payable at monthly intervals, and History, with interest at the rate of other.

given. On each alternate note a print- six per cent., and ten per cent. on the

DISSOLUTION OF PARTNERSHIP BY EQUITY. I ed warrant of attorney was filled out ; amount after due.”
WE have received from John LYLE

Held, That, while equity will not, on and on the rest, this was left blank, and ( Signed )

slight grounds, interfere to dissolve a detached . Under this warrant, so at This was refused by the treasurer, as King, of the Chicago bar, the following

partnership , on application of one of tachedto the alternate notes, confession voidonits face. Suit brought; verdict opinion :

the partners, yet, where the personal of judgment was made on all - the war- for defendants, and appeal. Held :
SUPREME COURT OF ILLINOIS .

relations of the partners become so hos- rant reciting that " we are now justly in 1. That the discretion of school di.

tile that a harmonious carrying on of the debted ,” etc., and " may, from time to rectors to purchase school supplies, is Opision FILED Jan. 21 , 1876.

business is wholly impracticable, equity time, become further, or otherwise , in- extremely limited under tbe statute .
will thereon decree a dissolution . debted, upon bonds, promissory notes, 2. Suchpurchases can only be made ABRAHAM LIPYAN V. ELIAS LOUITZ ,

97. Alfred Skinner, et al . v. P. D. Ba- etc.,made, or tobe made, " etc., and au- out of surplusmoney, left after allneces Appeal from Cook .

ker et al .-Opinion by CRAIG , J.
thorized such debts made or to be made sary school expenses are paid , whereas

to be confessed. Held , theorder above is upon any funds, gen- AN AGREEMENTBY CREDITORSOF AN IN
SOLVENT TO TAKE A CERTAIN PERCENT

DEEDS - DELIVERY --- ESCROW .
1. That the detaching of the warrant erally , AGE IN FULL OF THEIR CLAIMS CON

Held , That a deed takes effect only on from some of the notes indicated the 3. Directors are not authorized to pur. STRUED - THE RIGHTS OF A CREDITOR,

delivery to the grantee, or his agent. intention of the parties that the notes chase on time, or pay interest on such
WHO, AFTERSIGNING THE SAME HAD

TO PAY A NOTE WHICH HE HAD

And where it is delivered to a stranger, from which the warrant was detached claim . DORSED FOR THE DEFENDANT.

or third party, to be delivered to the should not be subject to the power of 4. The plaintiffs have no remedy but

grantee on performance of conditions, the warrant. to reclaim their property. CRAIG, J.-The principal ground relied

FRAUDS.

MORTGAGED HOMESTEAD .

TWEEN THEM AS TO PLEDGES OR SECURI

TIES OF THE PRINCIPAL IN THE CREDI

OF CO

OBLIGOR.

SERVICE OF SCIRE FACIAS-MOTION TO SET

ASIDE JUDGMENT.
DISCRETION OF SCHOOL DIRECTORS IN PUR

CHASING SCHOOL SUPPLIES ,

VALUATION OF HOMESTEAD,

STRUCTION .

EN
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AGES.

upon by appellant to secure a reversal of to enforce payment of the maker, at all Through the courtesy of the law firm since the language of the agreement is

the judgment, is, that the circuit court events when the composition agreement of HENRY & Penwell, of Danville, we th t it was for certain franchises,bene

erred in giving appellees seventh in- was made , the liability of appellee, as
fits and privileges." What was intended

struction which was asfollows :“ The indorser, was not fixed, certain and defi- have received the following opinion : by the use of these terms is apparent

jury are instructed that if they believe , nite . SUPREME COURT OF ILLINOIS. from the connection in which they

from the evidence, that the agreement This being the case at the time the occur.

of compromise read in evidence was agreement was executed , apelleee had Thomas B.TROWER ET AL . v. WILLIAM ELDER. As will be remembered, they immedi

entered into by the plaintiff, and that at no elaim upon appellant'on account of Agreed Case from Shelby.
ately succeed the recital of the things

the time of such agreement being made the $1,500 note .
sold and what is to be done by Elder.

and signed by him there was no false If, in the future,appellee should be re- AGREEMENT - PENALTY -LIQUIDATED DAM- They are prefixed by the words " for

or fraudulent representations madeby quired topay thebank the note, as en : which ,” thus showing that they were

the defendant concerning the amountof dorser, then, and not untilthat event That where there are several covenants or stip . used as synonymous with that which

his liabilities or assets;andeven if the hadoccurred, wouldhehaveany sub- ulations in an agreement the damages from the was previously recited.

defendant carried out the agreement, sisting claim or demand onaccountofthe ascertainable by a jury,and the damages forthe Although this may be an inapt de

cannotpreventtheplaintiff,Lowitz,re- note,againstappellant. Themannerin non performance ofthe others are not measura scription of tangibleproperty, yetasthe

covering all the money he wasobliged which appellee signedthe agreement,is slebyenyeXact pecunia ny standard,and a sum safe and fixtures werea part of that

to pay asendorserofthedefendant's enough ,ofitself, to establish the fact covenants or stipulations, such sum is held tobe whichwassold , by the agreement,it

notes, after the said agreement was that it was notwithin the intent of the merely a penalty.- [ED.LEGAL News.] must have been intended they were in

made, if any such money he did pay. contracting parties to include the note cluded in it .

So, if, at the time of the making of the in the agreement. If such had been the
Opinion by SCHOLFIELD, J. But again , if it be true that the safe

saidagreement, the notes of thedefen- intention, appellee's claim would hav
It is not contested , if the clause in the and fixtures were of no value , why were

dant, Lipman,oranyor either ofthem, beenput downat$ 6,000. This, how- argument providing for the forfeiture of they mentioned in the agreement ?The
were held by third parties, and the ever, did not occur, but appellee's debt three fold the amount paid as damages language of the agreement itself forbids

plaintiffwas obligedto ,and did ,pay was 'sta:edupontheagreement, to be relates as well to the sale ofthe bank. this supposition. Itsaystheyweresold.

them by reason of his having endorsed $ 4,500, thus leaving out the identical safeandfixtures ,as to theagreement If there was a sale, there must neces

them ; and this payment was made by amount of the note which had been in. not to engage in the bankingbusiness sarily have been a priceagreed uponin

him, after said agreement was made, dorsed to the bank . in the town of Sullivan , the sum named some form as to their value,and ,whether

then , in that case,the plaintiff is entitled When , therefore, appellee , after the mustbe held to be a penalty to secure itwas much or little, whatever'it was, it

to recoverall that he so paid on the said composition agreementhad been made,the performances of the entire contract, formed so much of the consideration for
wascompelled , as endorser,topaythe andnot liquidated damagesto be recovo which

the twelve hundred and fifty dol

being indebted to appellee in thesum of in his favor, not, perhaps, upon the note

In the summer of1871, theappellant note in question, a cause of action arose ered for the breach of a single stipula | lars were paid.

tion . We can neither indulge in presump

$ 6,000, gave him his four promissory itself, but to recover so much money as This is in accordance with the well tions, nor judicially know that the safe

notes, two for $1,500 each , one for $1,000, he was required to pay,and this recovery established rule that where there are and fixtures were notan important part
could be had under the common counts several covenants or s.ipulations in an ofthat consideration.

The $ 1,500 note that matured on the of the declaration .
agreement, the damages for the non Entertaining these views, it follows

11th day of October, 1871, was endorsed In Cuyler 1. Cuyler , 2 John., 186, was
performance of some of which are read the judgmentmust be affirmed .

Affirmed .and transferred ,before itbecame due, a casewherethe plaintiff held a'note ily ascertainable by a jury ,and the dam

ANTHONY THORNTON, for appellants.to the German National Bank by appel- against the defendant,which he indorsed ages for the non-performance of the

others are not measurable by any exact HENRY & PENWELL, for appellee,

lee. In themonth of Decemberfollow- to a third party, andwhile the note was
ing,andwhile the German National so held, the plaintiff executed acontract pecuniary standard ,anda sum is named

Bankheld as endorsee, the $ 1,500 note,to the defendant, thelegal effectof asdamagesfora breach of any of the
SUPREME COURT OF ILLINOIS.appellant made a settlement with his whichwas to release the defendant from covenants or stipulations, such " sum is

creditors,and a composition agreement all demandsthen existing. Subsequently held to bemerely a penalty.

was executed, which agreement contains the plaintiff was required to pay the in

Astley 1. Weldon, 2 Bosanquet & Pul OPINION FILED Jan. 21 , 1876.

ALBRECHT v. THE PEOPLE.the following : “ That we, the said sev- dorsed note,anditwas held that the ler,346, 353; Davies, Panton, 6 Barn

eral and respective creditors, shall and cause ofaction had arisen subsequently Bolton, 6 Carrington & Payne, 240, 243 ;
Error lo Bureau.

from the said Abraham Lipman,for each not affected by it,andthat the action for Walls, exc., Shepherd,3 Ala., 425:CONSTRUCTION OFTHE DRAMSHOPACT

and every dollar that the said Abraham money paid would lie.
r , ; v. GIVING AWAY LIQUOR ATPRIVATE HOUSE

Wisdom , 3 Ohio St. , 241 ; Lampman 1. OR AT A BREWERY - COURTESY.

Lipman does owe and is indebted to us,

the sum oftwenty -five cents,in full dis- Ohio, 264. Appellant has cited twoau- gan, 4lowa, 1; Bayse v. Anderson, 28 the actknown as the Dram Shop Act, and states
See also Crawford v. Swearington, 15 ) Cochrane, 16 N. Y., 275 ; Foley v . McKee

1. THE DRAM SHOP ACT . - The court construes

charge and satisfaction of the several thorities to sustain his position . The Mo., 39; Higginson 1. Weld, 14 Gray, to what cases it applies

debts and sumsofmoney that the said first is Parson on Contract, page 713, 165 ; Nashv . Hermosilla, 9 Cal., 584 ; that this act was not designed to punish a person

Abraham Lipman does owe and stand where the authorsays a “ release, strict Hamilton v . Overton, 6 Blackford, 206; for giving away liquor to his friends or guests at

indebted unto us."

ly speaking, can operate only ona Dailey v. Litchfield , 10 Mich .,29 ; Car- his private residence. This is a mere courtesy

This agreement was signed by appel- present right, because one can only give penter v. Stockhart,1 Ind. , 434 .
which the law was not intended to reach.- ED

lee, and at the foot of his signature he what he has, and can only promise and
LEGAL NEWS. )

The language of the clause is : " And

noted down bis claim against appellant give what he may have in uture. the said William Elder, party of the BREESE, J.-This was a prosecution by

at the sum of $4,500 . Where one is now possessed of a dis- first part, on his non -compliance with indictment, in the circuit court of

The German National Bank that held tinct rightwhich is to come into effect the foregoing recited engagements for- Bureau county, against Jacob Albrecht
the $ 1,500 note, did not become a party and operation hereafter, a releasein feits three-fold the amount aid to him for an alleged violation of chap. 43, title
to the agreement. words of the present may discharge the by the said T. B.Trower & Son, as dam- " Dram Shops,” R. S. , 1874 , p . 438.

In the month of January, 1872, after
right." ages to them for such non - compliance." The title ofthe act in full, is,

theexecutionofthe compositionagree: help appellant's position. Appellee had citalsor preamblepretixed to an agree against the evils,arising fromthe sale

of

This authority doesnot in any manner It is true, as argued by counsel, the re- to provide for the licensing of, and

al Banktheamount due upon the$ 1,500 no distinct right, sofar as the note held ment do notofthemselves alone have intoxicating liquors.” The sixth sec

was endorser ; the payment was made the releasewasgiven, andhenceit referred to in theoperative part of the in- “ Whoever by himself, or his agent or

partly in cash,and in part by appellee's couldnot operate upon it, as we have strument in such wayas to show itwas servant, shall sell or give intoxicating

own paper. The position of appellant is
designed that they should form a part of liquor to any minor, without the written

that the legal effect of the composition
The case of Pierce v . Parker, 4 Met., it, and this we conclude to be the case order of his parent, guardian, orfamily

agreement discharged him from anyfur- 80, also cited ,upon examination, willbe in thepresent instance . physician, or to any person intoxicated,

ther liability to appellee on the $ 1,500 found not to sustain appellant's position. What are the foregoing recited en or who is in the habitof getting intoxi

The
note.

agreement upon which the decision
gagements upon non -performance of cated, shall for such offense, be fined not

It will be observed that the language in the case last cited waspredicated,was whichthe forfeiture is tobe incurred ? less than ten dollars,nor more than one

used in the agreement is that thetwenty: at bar. It embraced all " claims and de- " That William Elder,party ofthe first the county jail, notless than ten , nor

much broader tban the one in the case The recitals immediately preceding, are : hundred dollars, and imprisonment in

agreed to pay,was to beacceptedindis- mands,actions andcauses of action,” part,haththis day sold all his business more than thirty days.
charge and satisfaction of the several andit further appears fromthe opinion, interest, influence andpatronageinthe The previous sections define : 1. Dram
debts and sums of money that appellant whichis an importantelement, that the banking business ; and also his bank- Shops. 2. Provides penalty for selling

was then owing to theparties who exe- parties, at the time thereleasewasexe: safe,together with all the fixtures per without license. 3. How license maybe
cuted the agreement. cuted, had in view the claim which taining to the business of banking,in granted. 4. The form of the license

It does not in termsor by implication tion.
formed the subject matter of the litiga- the town of Sullivan, Moultrie county , the rights under it and how revoked for

embrace causes of action or liabilities
Illinois ; and healso agrees, and hereby violation of the provisions of the act, or

These two important elements clearly binds bimselfnct to engage in the bank- by keeping a disorderly, or ill -governed
that might arise or be incurred in the distinguish the case citedfrom the one ing business in said town of Sullivan, house, or place of resort for idle or dis
future. We are aware of no authority under consideration .

that would sanction a construction of a Illinois; for which franchises, benefits solute persons, or by allowing any ille

We are , therefore, satisfied the in- and privileges , the said T. B. Trower & gal gaming in the dram shop, or in any
contractof this character more compre- struction givenis fullysustainedby the Son, parties ofthe second part, pay unto house or place adjacent thereto. 5. Pro
hensive than a reasonable import of the authorities, and appellant's second in the said William Elder the sum of vides for taking bond of the dram seller ,

language used would signify. And a struction, which , in substance, presents twelve hundred and fifty dollars."

composition agreement, like the one un .
and how suit may be brought thereon .

der consideration, should belimited in It is also urged that the judgment can- togetherwith the fixtures,” etc., show sions, and is emphatically a penal stat ,

an opposite view, was properly refused. The words “ and also his bank safe, This statute is highly penal in its provi

its effect to such mattersas were within not besustained for thereason that the as plainly as wordscan , that these arti- ute , and according to well recognized

the contemplationand intention ofthe appellee had not paid in money the en - cles were sold in connection with the canons, must be construed, strictly keep :

parties at the time of its execution. tire amount of the note held by the banking business interest, patronage, ing in view, the great central object the

Butcher v. Butcher, 1 Bos. & Pull , 113 . bank .
etc.; and the words, " he also agrees and legislature had in view on its enactment,

When the contract was made, appel The prouf upon this point is, that binds himselfnot to engage in banking,” and the evils to be prevented.

lant was not indebted to appellee upon appellee had paid a portion of the note etc., as clearly show that this under The title of the act, in the revision of

the note ; it was held and owned by the in cash , and gave his own paper for the standing was a part of the same con- 1874 , is "Dram Shops,” and every sec

bank , and whatever amount of money balance and lifted the note. tract. tion isleveled against them, with a view,
appellant owed upon it , was due and

It is immaterial, so far as this action is But it is argued the bank safe and fix . not to their suppression , for they are li

owing from him to the bank .
concerned , in what manner the note tures were too trifling and insignificant censed to sell intoxicating liquors, and

It is true, appellee had indorsed the was paid , a payment in merchandise or to have any value affixed to them , and pay large sums of money into the town

note, and as indorser might have been by appellee's own paper, would be as that they do not constitute any part of or county treasury for the privilege. The

compelled to pay the endorsee the effectual as a payment in cash . the consideration for which the twelve provisions of the act are aimed at such .

amount of the note, but that was by no As the record discloses no substantial hundred and fifty dollars were paid . What, then, under this view of the stat

means certain ; appel.ee's liability de error, the judgment will be affirmed . The payment of the twelve hundred ute, should be the construction to be put

pended upon the insolvency of the ma. Affirmed .
and fifty dollars manifestly could not on the sixth section . Can it be, should

ker, and perhaps the diligence which JNO . LYLE King, for appellant, have been solely in consideration of the it be, other than this : that, whoever

had been , or should be used by the bank STORY & King , for appellee. undertaking to not engage in banking, keeping a dram shop , shall , ' &c. The

" An act
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FRAUDULENT CONVEYANCES BONA FIDE

LIEN TIIEREUNDER - PERSONAL DECREES

IN RELATION THERETO - EFFECT OF BANK

26-29a

PRACTICE IN SUPREME COURT .

Take notfce that on the seventeenth day of March ,

mora .

intoxicated, called for beer twice - some til a favorable time the appropriation of what is matter of public record , and that/ WHEREAS,DAWSON KERR, JR ., ( THEN OF THE

208

leading facts in this case are , that the SUPREME COURT OF ILLINOIS. claration actually filed. Afterwards, on
R. W. SMITH,

defendant was the owner and operator application, the court ordereda declara Atlorney. Room 52, Bryan Block .

of abrewery, selling the manufactureby ABSTRACT OF OPINIONS FILED AT OTTAWA tionfilednuncprotunc, on the affida- A D By virtue of a decretal order of the County court

IN 1876 .
the keg or barrel , to anyone who wish vit of the attorney's student that he of Cook county , Illinois, made and entered on the

ed to purchase, andforthe privilege he 13.-Stephen S. Phelps et al. v. John F. handed the declaration to the clérk to Benjaminda Hayman ,as administrator of the estate of

became liable to pay to the government Curts et al. — Opinion by SHELDON , J. be filed , and an affidavit of the attorney Edward Mortimer, Jr.,deceased , for leave to sell the

of the United States, large sums ofmon
that he had handed a declaration to the real estate of said decedent to pay the debts ofsaid estate.

ey demanded by the internal revenue student forthat purpose ; opposed byan estbidder, on Tuesday, the 18th day of April,A.D. 1876,

laws, to be appropriated to the payment
affidavit of defendant's attorney that at ten o'clock A. M.,at the entrance to the County court

of our government debt. He kept no twice he had examined the files after Michigan and 'Ulinois streets, in thecity of Chicago,

RUPTCY THEREON.
dram shop, nordid he sell his beverage thetime, and at neither time was there which was of the said Edward Mortimer, Jr.,deceased,

by the small, to be drank on his premises. STATEMENT.-Creditors bill to subject a declaration on file . Held, at the time of his death . in and to the following de
One day , about the last of July or real estate to the payment of judgments ; That the presumption is that the clerk scribed real estate, to wit:

first of Augus., 1874,Charles Dewey, the which real estate had been conveyed did his duty, and that where no file mark ilton's subdivision of the west haif (d'9), of the east half

person to whom it is alleged , defendant under the mere
forms ofa sale by S. s. appears,a paper was not filed . Andthe Calcexcept the west twoand 50-100 (250 100) chains),

ofthe northwest quarter ofsection eighteen (18 ),town
thirty-nine (39 ) , north range fourteen (14 ), east of the

sold or gave, one or more glasses of Phelps to Wm . Phelps, when Phelps and two affidavits of the plaintiffwere over

beer, came to see appellant, who was company were aboutto fail for $ 174,000. borne by the affidavit of the defendant's third (3d) principalmeridian, Cook county, Illinois.
to

then in bad healthand nearly blind , ly. After the transfers, Wm. Phelps purchas- attorney , so that the court erred in re- be paid on the confirmation of said sale by said county
ing on a lounge in his house,apart from ed from Myron Phelps certain notes due fusing to set asidethe default, and in al- court, one-third in six months, and one-third in twelve

Saiddeferred payments tobe secured bygood personalhis brewery, for the purpose of getting a from Phelps& Co. , for many years before lowing the declaration to be filed nunc
şecurity, and a mortgage on the premises sold , with

renewal of a lease ofsome of the lots at the failure; the uotes having been given pro tunc. interest at the rate of ten per cent. per annum.

Ohio Station, on which he had erected bona fide for loans ofmoney;Wm . rep. Wm. C. Snyder, Assignee, etc., v. Robert
Dated at Chicago, March 14th , 1876 .

BENJAMIN O. HAYMAN, Administrator.

a bay -press. He was accompanied by resenting that he wished the notes to
Newlin et al.- Error to Whiteside.

R. W. Smith, Atty.

Mr. Kyle, an attorney-at-law , who was turn in as part payment for real estate
Opinion by BREESE, J.

wanted by Dewey to draw the papers. which he designed purchasing from
Land Title Notice.

When Dewey and Kyle reached the Phelps & Co., and giving bis own note

house and found defendant in this con- for the transferred notes. To secure the STATEMENT.– Foreclosure suit against Jane Willard,the unknown heirs atlaw of Jonathan
STATEOFCULLOFOUS COUNTYSOK.COOK 165cm.

dition, they also found Andrew Ross payment of this note , Wm . transferred, unknown heirs of Newlin. These un

there,and Samuel Connor, tbe principal as security though under the form of an known heirs brought error alleging that Samuel P. Officer, Jane Officer, John Evans,Margaret

witness for theprosecution.Ross' bus absolute conveyance,some of the lands defaultwas taken against them , without Harriet N. Brookes,and to all whom itmay concern

iness there, he being a preacher, was to so conveyed by S. s. to him (Wm. ) , to be proof of Newlin's death, and without af
in

aid Connor in purchasing some lots of released by Myron as he (Wm .)could fidavit of the existence of unknown the superior court of Cook couuty to establish his title
defendant, and tosee about the two lots tind purchasersfor portions of it ; which heirs. The record failed to show that to the followingdescribed lands, situated in said Cook

on which Dawey had hishay- press, for was done accordingly,at different times. these unknownheirs were minors when nineteen (19) in the original town of Chicago, the
westhalf of lotsix (6 ) in block thirty -three (33 ) in the

the purpose of building a mill upon them. Myron, it appears,knew nothing of the bill was filed . In the Supreme Court,an

Ross had talked about thiswith defend transaction between S. S. and Wm. The attempt was made to supply this defect, half of lot four(0)in block fifty-four(51) in theoriginal
town of Chicago : the south twenty-eight (28 ) feet of lot

ant when Kyle and Dewey came in . decree set aside the conveyance absolute by affidavit ; but the court Held, eight (8) ,and the north twenty -four ( 24 ) feet of lot nine

Dewey wanted to buy the lots, as itwould ly between Wm. and Myron , as well as That suchaffidavit could not be receiv- | (9),all in block twelve (12 ) in fractional section fifteen

be expensive to move his press, which the former conveyances. Held , ed , the court being obliged to governitaldition to Chicago; and lots one (1) to eleven (11)

had cost hin eighteen hundred dollars. 1. That, even where there is no inten- self by the record alone. both inclusive, in John Woodbridge Jr.'s subdivision

Ross in his testimony says he supposes tional fraud in voluntary conveyances.

subdivision of the east half of the northwest quarter ,
Dewey thoughthe was trying to get and whatever the motivesofthe parties Joseph Morley1: TheTown of Meta- blockvimine in Lyman, LarnedandWoodbridge's

- Appeal from Woodford . and the northwest qua ter of the northeast quarter of
these lots, and he got mad, and talked may be, even if it be designed thus to

Opinion by Scott, J.
section eleven (11) , and that part west of the railroad of

make a better provision for thepayment
pretty loud , and was “ a little boozy . "

the southeast fractional quarter of section two ( 2 ) , all

LIABILITY OF OFFICIAL SURETIES.
of creditors, such conveyances will be

in town thirty -eight (38) north of range fourteen ( 14 )

Connor on his cross examination, says
east of the third principal meridian , being the whole of

he wantedtobuysomelots: Kyleand a debtor in failing circumstances, is only in his
hands moneynot paid over,but in Chicago, in said cook county,on the first Monday of

adjudged fraudulentas against creditors, Held , That where a supervisor, having said block nine (9). Now , unless you appear at the

Dewey came in ,andwent off together; allowed toplace his property beyondthe acknowledged, is afterwards re -elected May
,Adelineand show to change ragavontsaid,applicare

thoughthe would lose considerable in reach of his creditors bymaking a gener- and gives another bond with new sure. title or interest of said petitioner will be decreed and

moving his press, and was much excited

established according tothe prayer of said petition and
al assignment of it, whenhe does so for ties,and afterwards makes default in

atRoss. In his directexamination,he their benefit by devoting it unreservedly paying over themoney on demand,the youforever debarred from dispuningthe same
WILLIAM BLAIR, Petitioner.

WILSON & PERRY, Solicitors.
to the payment of his debts, and not with Bureties on the second bond are liable ,says : Dewey seemed a little tight, was
a view to his advantage in delaying un- since they are to be presumed to know

of of of
person went into another room

brought it out, and set the beer and glas
the property for such purpose. the supervisor had money in his hands ; berga 3.1874, Wy hisdeed of trust, duly executed and

ses on the table, and all were invited to
2. But as to Myron,the decree should and further, the non-payment of the delivered,and recorded in the recorder's office of Cook

partake. Russ being a preacher, of
have preserved his bona fide lien for the money, accruing after the secondbond county, Illinois, in book 420 of records,at page 32s, did

course declined, never having drank payment of his actualclaim in preference isexecuted , is to be regarded as the described premises, to wit

anything intoxicating, and was never
The rule is well settled in equity that breach of the second bond.

Lot seventeen (17 ), in block thirty -eight (38 ), of the

original plat of thevillage of Evanston , Cook county ,

when a security or conveyance is set in the State of Illinois, to secure one ( 1 ) certain promis
drunk. The opposingtestimony of Kyle,

Deweyand defendant shows quite con . be upheld in favorof one not guilty of
aside as constructively fraudulent, it may

sory note bearing even date therewith and payable to

TO ATTORNEYS. of two thousand ( $ 2,000 ) dollars, with interest at ten ( 10 )
clusively Dewey was not intoxicated.

The beer was sent for to :he brewery,
actual fraud, to the extent of the actual

per cent. per an um , payable annually, which promis.
sory note was endorsed and delivered to Homer E.

and proffered by defendant to his visit
consideration , to be vacated only as to Wheeler, of kockford ,Winnebago county, Illinois, as

the excess.
part of the purchase money for theabove described prem

ors, as an act of hospitality to neighbors
ises. Said pote was by said Wheeler endorsed without

3. Thedecree was erroneous , likewise,
The Trust Department of the Illinore

recourse and isnow the property of W. H. Tibbals, of
and friends. Surely it was not such an

act as this , the statute in question was

in being personal against Myron, for Trust and Savings Bank was organized to Bailey ville, Illinois.And whereas, it is provided in and by said deed of trust

intended to punish by imprisonment in
which there was no basis in the trans supply a want of long standing in the

that in case of default in the payment of said promis

the county jail . It has nothing of the

sory noteorthe interest thereon,orany part thereof,
action between the parties . Any debts

West. A responsible Corporation which ," uccording tothe tenorand effectofsaid promissory note
of S , S. Phelps, or of S. S. Phelps & Co. ,

pature of a dram shop about it,and was which Wm.Phelps mayhavepaid pre- unlike individuals, does not die, but has setepermite tipar said deed at brustisntagined the house

but amere courtesy, which this law was viously to thefiling of the creditors'bill, perpetuity ; which will receive on de- ferest thereouto the timider payementpaymet dineegnetnot designed to reach.

should have been deducted from what posit moneys of Estates, or in litigation payable and said premises sold in the samemanner and
If one invites his friends to dine with ever proceeds he may bave received from awaiting settlement, orwhich, from any rea with the same effect as if said indebtedness had matured,

him , and generous wine which cheers thep, on the application of the lezal holder of said note,

the heart is posséd upon the party, one and inrendering any personal decree son, cannot be invested or loaned on fixed trustee (the undersigned to selland dispose of unid

of whom happened to be excited with against himonaccountofsuchproceeds, time, and receive and execute trusts, and in- of redemption ofpaid Dawson
Kerr,Je., his heirsang

wine when he came there, is the host it should only be forthe balance after vest money for estates, individuals and assigostherein at public auction at the partis door of

to be incarcerated for giving to this most such deduction.

bibulous guest an additional glass.

inthe city of Chicago,in the StateofIllinois,or on said
corporations.

Pending thecreditors' suit , which was
premises , for the highest and best price the same will

We do rot think the statute should in court since Sep. , 1862, a cross - bill was All deposits in trust department of bring in cush , thirty (30) days' notice having been pre

bear such a construction . Tbe culture filed in 1872, setting up that since the the Illinois Trust and Savings Bank draw 4 (1) successive weeks,in the Chicago Legal Newsor any

of the grape is recommended by the filing of the answers, S. S. Phelps had der cent. interest, and are payable on five and to adjourn said salefrom time to time as may be

moralist and the economist,and the ex. been adjudged a bankrupt, namely ,in days notice. Negotiable certificates are the purchaser or purchasers at such sale good and suffi

pression of its juices into wine. 1868 ; and the assignee had fulfilled the cient deed or deeds of conveyance for the premises sold,

Would it be held an offense, punish:
and out of the proceedsor avails of such sale to pay allduties of his appointment, andbeen dig- issued when desired. Deposits in Sav.

able by fine and imprisonment, should
charged . Ondemurrer,'this cross-billings Department draw 6 per cent. interest fecs,and allexpenses of th trust,then pay the princi

the vinter from his wine-press fill a was dismissed . Held ,
upon the usual regulations.

pal and interest of said promissory note rendering the
overplus, if any, to said party ofthe first part, his heirs

flagon and serve it to his guests in his
4. That the cross - bill contained noth

The bank is located at 122 & 124 Clark
or assigus. The principal and interest , it is claimed ,

ing to bar complainants right to relief, Street; hasa paid-up cash capital of
will , up to the time of sale amount to the sum oftwenty

own house, at his table ? three hundred eighteen 31-100 ( $ 2,318.34) dollars .

because the fraudulent conveyances were And whereas,default hasbeen made in thepayment of
Where is the difference in a brewer the interestdue on the seventeenth ( 17th ) day of Sep

presenting a tankard under similar cir
not void , but voidable only , by credi- | $500,000, and surplus of $ 25,000. 1ember, A. D. 1875 , and the same still remains dne and

cumstances ? We can not believe this law
tors ; so that the property embraced unpaid , and the legal holder ofsaid promissory note has

elected to declare and declared the principal sum due and
therein did not vest absolutely in the

was designed to punish such acts. The
DIRECTORS : payable , and made application to me,the undersigned

assignee in bankruptcy , as a portion of trustee in said deed oftrust named, to sell and dispose

testimony, we think, is quite sufficient to W.F. COOLBAUGH, JNO. B. DRAKE, ofthe aforesaid lot seventeen (17 ), in block thirty -eight
the bankrupt's estate. All he had was

show that Dewey, though highly excited
( 38 ), under the provisionsofsaid deed of trust ,

ANSON STAGER, L. B. SIDWAY, Now , therefore, public notice is herebygiven,that inat what he believed tobe the interfer: an option , to impeach and avoid the con
pursuance of said deed of trust , and by virtue of the pow

ence of Ross to get these lots, was not
veyances or not,and hehad not doneso. C. M. LINDGREN, Dr. N. S. Davis, er and authority to me granted in and by the same, I ,

intoxicated .

the undersigned trustee, willon Thursday, the twentieth

He denies positively, he
The discharge might debar other cred .

JNO. McCAFFERY, R. T. CRANE, ( 20th ) day of April, A. D. 1876 , at ten (10 ) o'clock A.m. , at

had drank through the day and before
itors from claim ; with regard to it, by

dinner, but threeor four glasses of beer,

reason ofthedischarge oftheirdemands, Wx. H. MITCHELL, Isaac WAIXEL, Adams and LaSalle streets) , in the city of Chicago, Illi
nois, sell and dispose of the premises described above,

but could not operate to deprive the GEO. STURGES, Theo. SCHINTZ, and all right, titie, benefit and equity of redemption of
and that he was not intoxicated in the

slightest degree. Thereis notthe slight: quired by filing their bill. Decree re

complainants of the priority of lien ac JOIN CRERAR, H. G. POWERS,
thesaid Dawson Kerr, Jr., his heirsand assigns therein ,

at public auction for the highest and best price the same

est proof, Dewey was in the habit of 0. W. POTTER .
versed in part.

Dated Chicago, Illinois , March 17th , 1876 .
getting intoxicated . LYMAN J. GAGE,Trustee .

A jury was waived in this case, and 20. - Garden City Ins. Co. v. P. Stayart.
OFFICERS :

we think the finding of the court was
- Error to Superior Court of Cook. of Illinois, ss. At Chicago,in said district, on the

against the clear preponderance of the Opinion by BREESE, J. L. B. SIDWAY, JNO. B. DRAKE, 4thday of February, A. D. 1876.

The undersigned hereby gives notice of his appoint
evidence ; and the case made was not as PRESUMPTION AS TO THE FILING OF PAPERS Prest. 2nd V. Prest. ment as assignee of James Duguid and James Crighton ,

of Chicago,in the county ofCook and StateofIllinois,
contemplated by the sixth section of IN COURT .

H. G. POWERS,
chap. 43 , title "Dram Shops."

whohave beenadjudged bankrupts nipontheir own pe

STATEMENT.
Jas. S. GIBBS,

Judgment by defailt
tition, by the Distrct Court of the United States, in and

The judgmentmust be reversed . against plaintiff in error, without a de.
V. Prest. ( 9 34 ) Cashier. ROBERT E. JENKINS, Assignee.

26-29

the order of himself five ( 5) years after date , in the sum

the west north door of the court house , (on the corner of

will brinr in cash.

20-29

for said District.
24-26
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If plaintiff had asked leave to amend the delay, though he may have depended oner the sheriff was entitled to compen

CHICAGO LEGAL NEWS. his declaration by inserting the word on that money to save his homestead sation by law at the handsofthecreditor.

eastern before district in his first count, from sacrifice, and has lost it by reason ( Williams 1.Mostyn , 4 M.and W., 153 ;

in describing his judgment, it would no of that failure. So a man buying real Williams v. Griffith, 3 Exch ., 584; Wylie
SATURDAY, MARCH 25, 1876.

doubt have been granted , and the ques. estate may improve, adorn , and have it v . Bird , 4 Q. B. , 560; 6 id ., 468. )
tion would then have arisen as to the grow in his hand to a value ten times With the means in the hands of the

sufficiency of notice to the supervisors, what he gave for it. But if he loses all sheriff for safe keeping and re - arrest,

The Courts . the notice containing thesamemistake this by a failure of his title , he can only with the escape of tre debtor almost

But on the plea ofnul liel record of judg: recover of the warrantor the sum which equivalent to a loss of the debt, and

ment of the circuit court for the district he gave for the land. These are appa- with compensation paid him by plaintiff

of Wisconsin, it is clear a judgment of rent hardships. But wisdom and ex for his service, it is not surprising tbat

UNITED STATES SUPREME COURT. the circuit court for the eastern district perience have shown that the danger of when he negligently or intentionally

of Wisconsin is not evidence of such a holding persons liable for these remote permitted an escape, he should be held
OCTOBER TERM , 1875.

judgment. consequences of the violation of their liable for the whole debt,

Error to the Circuit Court of the United States for the Plaintiff having introduced a record contracts is far more serious in its con How very different the duties of the
Western District of Wisconsin.

of his judgment for $1,531.56 in the wes sequences than occasional failure of full class of officers to which defendants be

Dow v. HUMBERT et al . tern district of Wisconsin, and notice compensation by the application of the long, and thecircumstances under which

MEASURE OF DAMAGES AGAINSTTOWNOF: and demand as to that to thesupervisors, rule of interest for delay , and of the their duties are performed. There is no

FICERS FOR REFUSING TO PLACE UPON the defendants were permitted, as the purchase money in a suit on a warranty profit in the office itself. It is underta

THE TAX LIST THE AMOUNT OF JUDG . court said, solely in mitigation of dama- of title to lands . ken mainly from a sense of public duty,
MENTS, ETC.

ges, to offer the record of the division of “ Damages,” says Mr. Greenleaf, are and ifthere be any compensation at all ,

Thedefendants,Supereriasisof peace, failed to the township, and resolutions of the given as a compensation, recompense or it isaltogether disproportionate to the
iax list the amount of judgments recovered by board, adopted afterthissuitwasbrought, satisfaction to the plaintiff for anyinjury responsibility and trouble assumed. They

plaintiff against the town. Held, that plaintiif directing the town clerk to place this lat- actually received by him from the de. are in no sense the agents of creditors,

was entitled to recover only nomina damages: ter judgment, with its interest,on the fendant. They should be precisely com- and receive no compensation from hold :

judgment,and the rightto relief still remaining tax list in November, 1872, to which ex mensurate with the injury, neithermore ers of judgments and other claims against

ceptions were taken , and this constitutes nor less , and this, whether it be to his the town, for the collection and payment

DIr. Justice Miller delivered the the ground of the second and third as- person or estate.” ( 2 Greenleaf's Evi . of their debis. There are no prisons un

opinion of the court. signments of error. They will be condence, sec. 253 ) And without entering der their control , no prisoners commit

The defendants are sued by plaintiff sidered in connection with the fourth into the question whether this rule ex ted to their custody, no posse comitatus to

for a failure to perform their duty as su- and last assignment. cludes what are called exemplary dam be brought to their aid . But withoutre

pervisors of the town of Waldwick , in This being all the testimony , plaintiff ages, which are not claimed here, we ward , and witirout special process of a

the county of Iowa, Wisconsin , in refu- requested the court to charge the jury think this definition of the principle on court to back them , they are expected

sing to place upon the tax list the amount that the plaintiff was entitled to recover which damages are awarded in actions to levy taxes on the reluctant communi

of the judgments recovered by him of the defendants the amount of both of law ,a sound one. ty at whose hand they hold office. To

against that town. By the statutes of these judgments, with intetest from their The expense and cost of the vain hold that these humble but necessary

Wisconsin , no execution can issue date ; and this being refused, he asked effort to have the judgment placed public duties can only be undertaken at

against towns on judgments rendered the same instruction as to the second on the tax-list ; the loss of the debt, ihe hazard of personal liability for every

against them , but the amounts of such judgment, which was refused. Excep- if it had been lost; any impairment judgment which they fail to levy and col.

judgments are to be placed , by order of tions were taken to both these refusals, of the efficiency of the tax levy , iſ lect, whether through mistake, igno

the supervisors, on the next tax list for and to the following language in the such there had been ; in short, any con rance. inadvertance or accident, as

the annual assessment and collection of charge which the court did deliver : ceivable actual damage the court would sheriff is for an escape, without any

taxes, and the amount so levied and col “The jury are instructed upon the have allowed if proved. But plaintiff, proof that the judgment creditorhas lost

lected is to be paid to the judgment cre- whole evidence in the case that the plain- resting solely on his proposition that his debt , or that its value is in any man

ditor, and to 110 other purpose . tiff is entitled to recover nominal dama defendants by failing to make the levy ner impaired , is a doctrine too harsh to

The declaration avers due notice ser. ges from the defendants by reason of had become his debtors for the amount be enforced in any court where impris

ved on the supervisors of these judg. Their failure to direct the levy of the tax of his judgment,asked for that and would onment for debt has been abolished.

ments, and demand that they be so p !a- in question . The plaintiff is not enti accept no less. The case of The King, at relation Par

ced on the tax list . The first judgment tled to recover any more , because he has Counsel for plaintiff relies mainly on bury, v. The Bank of England , Dougl.,

is described in the declaratio , as ren not shown that he has suffered any inju . the class of decisions in which sheriffs 524, is cited as sustaining the plaintiff' in

dered in the circuit Courtfor the district ry from the neglect or omission of the have been held liable for the entire error. It was an application for aman

of Wisconsin , on the 27th of October, defendants to cause the clerk to put the judgment for failing to perform their damus to compel the governorand com

1870, for $708.30 ; and the notice to the judgment on the next tax.roll of the duty when an execution has been placed pany of the Bank of England to transfer

supervisors, set out in the declaration , town." in their hands. The decisions on this stock of the bank . The writ was denied

uses the same language. The other judg. The whole case turns upon the sound- ' subject are not harmonious; for while it on several grounds,among which, as a

ment is described as rendered in the cir - ness of this latter instruction, represent has been generally held that on a failure suggestion , Lord Mansfield said that

cuit court for the western districtof Wising, as it does, the converse of that to arrest the defendant on a capias , or " where an action will lie for complete

consin , June 10, 1871 , for the sum of which the plaintiff asked and which was levy an execution on his property , or to satisfaction , (as in that case,) equivalent

$ 1,531.56 . refused. And the single question pre . allow him to escape when held a pris- to a specific relief, and the right of the

The answer of the defendants denies sented is, whether these officers, by the oner, the amount of the debt is thepre- party applying is not clear, the court will

that there is any such judgment as that mere failure to place on the tax list , sumptive measure of damages, it has not interpose theextraordinary remedy

first described. And as to the second when it was their Juty to do so, the been held in many courts that this may of a mandamus." He then shows that

judgment, they say that after it was ren- judgment recovered by plaintiff against be rebutted or the damages reduced by the right of the party, in that case to

dered the town of Waldwick was divi- ihe town , became thereby personally showing that the prisoner has been re- have the transfer made was not clear.

ded , and a part of it organized into the liable to the plaintiff for the whole arrested, or that there is sufficient prop . As this was not an action against the of

new town of Moscow ; that thirty -seven amount of said judgment, without pro.erty subject to levy to satisfy the debt, ticers of the bank for damages, the re

per cent. of the judgment was collectable ducing any other evidence of loss or or other matter showing that plaintiff' mark that there was other relief is only

from that town, and that it was not the damage growing out of such a failure. bas not sustained damages to theamount incidental , and the point as to the mer

duty of the defendants to levythewhole It is not easy to see on what principle of thejudgment. This whole subject is sure of damages was not in issue.

judgment on the property of the citizens of justice the plaintiff can recover from fully discussed and the authorities col . A uote to the principal case shows that

of Waldwick. defendats more than he has been in lated in Sedgwick on Damages, pp . 506- an action of assumpsit was afterward

On these issues the parties went to jured by their misconduct. 525. Richardson v. Spence, 6 Ohio, 13. brought and compromised bufore final

trial before a jury. In support ofthe is If it were an action of trespass, there But without going into this diepnted judgment. But on the whole case there

sue as to the existence of the first judg- is much authority for saying that plain- question , we are of opinion that those is no discussion of the measure of dama

ment, plaintiffs introduced a copy of a tiff would be limited to actual and com cases do not furnish the rule for the ges ; and that question remained unde

record of a judgment between the same pensatory damages, unless the act were class to which this belongs. cided . The case of Clark v . Miller, 54

parties, for the sameamount, and of the accompanied with malice or other ag The sheriff, under the law of England , N. Y. , 528, decided very recently in the

same date, as that described in the dec- gravating circumstances. Ilow much was an officer of greatdignity and power. Commission of Appeals, appears to be

laration, in the circuit court for the eas . more reasonable that, for a failure to He was also custodian of the jail in more in point. It was an action against

tern district of Wisconsin , to whieh de perform an act of official duty , through which all prisoners, whether for crimes the supervisor of the town ofSouthport,

fendants objected because it varied from mistake of what that duty is, plaintiff or for debt, were kept. He had authority Chemung county, for refusing to present

the judginent described in the declara- should be limited in his recovery to his in all cases, when it wai necessary , to to the board of supervisors of the county

tion, and in the notice given to defen- actual loss, injury, or damage ? call outthe whole power of the county plaintiff's clalm for damages as reas

dants to place it on the tax list. The Indeed, where such is the almost uni- to assist him in the performance of his sessed for laying out a road through his

court sustained the objection , and this versal rule for measuring damages before duty . The principle of the sheriff's lia land.

ruling,is the ground of the first assign- a jury, there must be some special rea- bili here asserted originated, undoubt The court, without much discussion of

ment of errors. The argument of coun. son for a departure from it. edly, in cases of suit for an escape. Im- the principle, holds the defendant liable

sel on this branch of the case rests main . In the case before us it must be pre prisonment of the debtor was then the for the full amount ofthe re -assessment,

ly on the ground of the sufficiency of the sumed that the taxable property of chief if not the only mode of enforcing on the authority of the Commercial

notice to the supervisors. Buttheques . Waldwick township remains to- day as sa :isfaction of a judgment for money: Bank of Buffalo v. Kortright, 22 Wend. ,

tion before that is whether such judg. it was when the levy should have been It was a very simple , a very speedy , and 348.

ment was admissible under the pleadings made. That a levy this year would as very effectual mode . The debtor be . That case was decided in the Court of

as they stood. There had been for many surely produce the money as if it had ing arrested on a capias, which was his Errors in 1839. It was an action for re

years a circuit court for the district of been madelast year. The debt is not firot notice of the action , was held a fusing to make a transfer of stock of the

Wisconsin . Shortly before this judgment lost. The rightto recover remains. The prisoner, unles he could give bail, until bank. The chancellor (Walworth) was

was rendered, the district was divided property is liable to its satisfaction , and the action was tried. If he gave bail , of opinion that the extent of the dama

into two districts, and the circuit courts themeans of subjecting it to that use and judgment went against him , his ges was the depreciation of the stock ,

were by the express language of the act are still open to plaintiff. The only loss, bail must pay the debt, or he could be and not its full value ; and bf this opi

of Congress called the circuit court for then, is the delay, unless it may be the re-arrested on a capids ad salisfaciendum , nion were four senators.

the eastern district, and the circuit court cost and expense of the unavailing effort and if he had given no bail he was In the case of The People v. The Su

for the western district, respectively. to have the debt levied on the tax of the holden under this second writ until the pervisors of Rickmond. 28 N.Y. , 112, also

There was no such court in existence at previous year ; and this, if proved , could money was paid . To permit him to es. before the court in 20 N. Y. , 252, the re

the date of the judgment offered , as the have been recovered under the instruc- cape was in effect to lose the debt, for lator had sued out a writ of mandamus

circuit court for the district of Wiscon- tions. For mere delay in paying a mon. his body had been taken in satisfaction requiring the supervisors to audit his

sin, and the defendants were justified in ied demand, the law has long recog . of the judgment. Inasmuch as the ob . claim for damages assessed for land ta

pleading nul tiel record to a declaration pized interest as the only damages to ject of keeping the defendant in prison ken as'a highway. The supervisors made

founded on a judgment of that date in be recovered, and this interest is by law was to compel the payment of the debt a return to the writ, which , proving

that court. And on this issue as it stood addedto the assessmentwhen placed through bis desire to be released , the false, the supreme court rendered ajudge

when the record of a judgment in the on the tax list. If A, by the highest plaintiff was entitled to have him in ment against them personally for the

circuit court for the eastern district was class of express contract, say a promis- custody every hour until the debt was claim of $ 200, and for $84 damages for

offered, it did not prove a judgment in sory note or bond, promise to pay B ten paid .
delay. The court of appeals said that,

the circuit court for the district of Wis- thousand dollars on a day fixed , and fail It is also to be considered that for as the return of the supervisors was false,

consin.
to do it, B can only recover interest for every day's service in keeping the pris. I and the relator had been kept out of the
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money to which he was entitled from Weldon in support of the motion , andby Court ; the property therefore was just of equity which the Supreme court of the

thetown, the supervisors may be pro- Mr. Roberts, of Chicago, and Mr. Wil. as much in the possession and controlof United States declared in the case ofCoe
perly made liable in damages to the ex . liams, Bloomington , contra . The follow the trustees in this case as in the Kelly v. Pennock, reported in the 23d of How

tent ofthe interest upon the $ 200, to ing is the opinion ofthe Court :
case, and when the case is removed to ard , to the effect that whenever a mort

wit, $84 , and they affirm the judgment DRUMMOND, J. - This was a suit origi- this court, if by law that can be done, it gage is, made by a railroad company to

as to the $84,and reverse it as to the $ 200, nally brought in the Circuit Court of Mc- necessarily brings with it the order made secure bonds, and themortgage declares

for which they order a peremptory writ Lean county, and which has been re- by the State Court transferring the prop that it shall include all present and after

of mandamus. moved from that courtto this court un- erty to the trustees in thiscase, and the acquired property , as soon as the prop

This answeraccords precisely with our derthe actof Congressof March3d, 1875. order certainly is just as bindingand con erty is acquired , the mortgageoperates
views, and we think it of equalauthority At the time the appplication was made clusive upon the rights of parties in this upon it . In other words, it seizes the

with Clark v. Miller, above cited in 54 to the State Courtfor the removal of the case , and the question is, whether the property or operates on it by way of es.

New York , cause, there was also pending in the court cannot look into the real contro- toppel as soon as it comes into exist

We are ofopinion that, in the absence Circuit Court of McLean county a bill versies existing in the two cases, for the ence, and is in possessionofthemortga

of anyproof of actual damagesinthis filed byKelly forbimself andothersas purpose ofdeterminingwhether or not gor, andthe mortgagees,undersuch cir

case , the defendants were liable to nomi- stockholders of the railroad company, the ordermadeby the state Courtinthe cumstances, have a prior equitytothe

nal damages and to costs, and no more. against the company and the directors, Kelly case could prevent the removal of claims of creditors obtaining judgments

If weare correct in this , the evidence in which the latter were charged with this case. and executionsafter the property is thus

of the division of the township, and that certain wrongful acts, to the injury of
It is manifest that the order in both acquired, and placed in possession of the

the supervisors had actually placed the the stockholders, among which was one cases was made because the deed of trust mortgagor. That was a case of locomo

judgment of plaintiff in the tax list of thatthe directors were interested in a authorized , under certain circumstances, tives and rolling stock which had been

the next year, were properly received company known as theMorgan Improve the trustees to take possession of the purchased by the mortgagor long after

in mitigation - at all events did him no ment Company , which had contracted property,
the mortgage was executed , and of which

harm , as he had proved noactual loss or to construct the railroad, upon which It is not disputed but that the circum the mortgagor had acquired possession

injury. contract the directors had realized large stances authorizing such possession un prior to the obtaining of judgments by

Thejudgment of the circuit court is profits,and it was claimed that these der the deed of trust, had occurred ,and the parties who sought to make them

affirmed . profits should enure to the benefit of that, independent of the order of the available for the payment of their debts .

Mr. Justice CLIFFORD dissenting. I the company. Thatcase had gone to a court, the trustees had a right, accord Thatprinciple hasbeenadhered to in

dissent from the opinion andjudgment decree, which was affirmed by the Su- ingto the termsof the deed oftrust, to a case in the first of Wallace, Dunham
of the circuit court in this case, because preme Court of the State, and all the take possession of the property .

v . R. W. Co., and also in the case of the

the instruction given by the circuit court questions in the case appear to have The effect, then , of the order made in Galveston Railroad Company v. Cowdrie,
to the jury was erroneous. Plaintiffs been settled except the taking of an each case, was to putthe trustees in pos- in the 71st of Wallace, 459, and must be

were entitled at least to theactual dama- account. session under the deed of trust, and considered as the settled law of theFed.

ges sustained by them in view of the The plaintiffs in this suit are trustees because there was a litigation pending, eral courts upon that subject, so thatall

whole evidence. ' Unless the plaintiffs in and bondholders, under a certain deed affecting the property in the two cases, property that was acquired in this case

sucha case may recoversomethingmore oftrust, given by therailroad company to holdthetrustees subjecttosome ex- by the railroadcompany,thedeeds of

than nominaldamages,the debtbecomes to secure bonds which had been issued tent at least, under the controlof the trust having expressly declared that it

valueless, as the sameconduct by thesu for theconstructionof the railroad, and court. But it seems to me that whenwe was given for all the property then in

pervisors mayberepeatedindefinitely, which it is not controverted were para- are considering a question of jurisdic- possessionof the railroad, or thereafter

and the rule necessarily leads to practi- mount toany claimswhich mightexist tion, and whetheror not these parties in tobeacquired, was covered by the deed

cal repudiation . on the part of plaintiffs in the Kelly case, an independent suit, seeking different of trust, and the mortgagees have a

upon the property of the road , or upon relief, canbe prevented from exercising superior equity as against all parties who,

U. S. CIRCUIT COURT, S. D. ILLI- profits thatmight be realized uponany an undoubted right under the act of at the time that any after acquiredprop.
NOIS. contract made by the directors, and Congress, we can look to the real status erty came into possession of the railroad

which might enure to the company. of the two cases to determine whether company, had not an inchoate or perfect
OPINION , MARCH, 1876.

The State Court had appointed a re this is an insuperable obstacle to the re- lien upon the same

THOMAS A. SCOTT et al., Trustees, etc.,Y. THE CLIN. ceiver in the Kelly case, who, in August moval of thecause.
The principles declared in the case of

last, had been superseded by the ap A receiver had been appointed in the Coe v . Pennock and other cases referred

REMOVAL OFCAUSEFROMSTATE TO FEDE pointment of twooftheplaintiffsin this Kelly case. That receiver had been re: to in the Supreme Court of the United

( do
RECEIVER IN ONE OF THE SUITS . case, Scott andJewett, as trustees,under moved because, it is to be presumed , the States, directly applyin thiscase.

the deed of trust, the receiver being court deemed thetrustees the proper not understand that it makes any differ
REMOVAL - Two CASES. - That when the court isconsidering a question of jurisdiction , and whe required to deliver all the property ,held custodians, under the circumstances, of ence whether the property is realor

ther or not the parties in an independent suit, by him as such , to them . The trustees the property. In fact, it seems to be personal. It is true that we have, as a
seeking different relief irom that ' of another

were restrained from selling the prop- conceded that the Kelly case was not one sort of necessity of the case , and yield
suit, can be prevented from exercising an un
doubted right under the act of Congress, the ertyuntilthe further order ofthe court; where a receiver should have been ap- ing, to some extent, to the statuteofthis

court can look to the real status of the two but were to receive and hold it,and ope- | pointed. It may be regarded , therefore, State, wheresupplies and materials have

cases to determine whether this is an insu- rate the road , under the powers vested only a possession of the trustees, so far been furnished to a railroad , and theperable obstacle to the removal of the cause. A

receiver had been appointed in the other case .
in them by the deed of trust, and they as the court was concerned, for thepur diligence required by the statute has

That receiver had been removed because the were to retain, use and operate the road pose of exercising a certain control over been used by the creditors to enforce

court deemed the trustees the proper custodians, until the further order of the court,or the property , so as to protect the rights their claims within six months, allowed

seems to have been conceded that the other case until discharged from their trust accord of all parties. Now what rights have the payment of those claims, which , per

was notone where a receiver should have been ing to law. any of the parties in the Kelly case, as haps, is stretching the principle referred

appointed . It may be regarded, therefore, only a At the same time an order precisely compared with the plaintiffs in this case ? to as decided by the Supreme court, bepossession of the trustees, so far as the court was
concerned, for the purposeof exercising a certain similar, was made by the State Court in In this case the rights are paramount. yond its legitimate operation ,

control over, the property , so as to protect the this case, so tbat Scott and Jewett had This is a distinct and separate contro II. Then, as to the second objection,

Flights of all parties. In this case the rights of the possession of theroad, and wereopera- versy, with whichtheKellycasehas that te application was notmade in
separate controversy, with which theother case ting.itastrustees under thedeed of trust nothing to do. All the seriousquestions time. Thethird section of theact of

has nothing to do. (which authorized themina certain in that litigation have been settled by 1875 declares thataparty seeking a re,

2.EFFECT OF ORDER. That the effect ofthe contingencyso to do),and in conformity the opinion of the Supreme court of the moval fromthe Stateto theFederal

upon the rightofremoval, isjust as strong, and with the order of the State Court. state ; they do not interfere with the court, shall make and file a petition in

places just as effectually the property in the pos This being the condition of the two controversy in this case , and as to the the suit in the State court, before or at
session of the trustees in this case as it does in the

othercase.
cases, and a record ofthis case being possession of the property , that is sub the term at which said causecould be

3. PERSONAL PROPERTY - MORTGAGE ONROLL filed inthiscourt, a motionis made, the stantially under the authority ofthe deed first tried , and before the trial thereof.

ING STOCK .— That the provision in the Constitu- effect of which is to remand the cause to of trustto which these plaintiffs are par It is objected, that as more than a

tion of 1870,which declares thatthe rolling stock: the State Court,first, for the reason that ties, and under which it is their dutyto term elapsedfromthetime thatthis guit

does not change the rule of equity which the at the time the application was made také possession and control,and operate was pending in the State court, before

U.8. Supreme Court declared in Coe v. Pennock , fora removal, the order made in August the road in theinterests of thebond the application wasmade,therefore it

reported on 23rd Howardebytheeffect thatmany in theKelly case so operated upon the holders, whom the trustees represent wastoolate ;andthequestionarises as

to secure bonds and themortgage,declares that it property that it was still in the custody And certainly,as alreadymentioned ,the to the true construction of thispart of

shallincludeall presentand after acquired prop: of the State Court, inthehandsofthe effect of the order of the State court,so the third section of the actof 1875 .

erty as soon as the property is acquired, the mort. trustees, as quasi receivers ; and second, far as itcanhave any upon the right of When is the term at which the cause

MADE.-- The court construes the 3rd Sec.ofthe tiffs in this casefor the removal of the as eftectuallythe property in the posses. it canbesaidto be before the trialthere

2. WHEN APPLICATION FOR REMOVAL MUSTBE because the petition filed by the plain. removal, is just as strong, and places just could be first tried , and when is it that

act which declares that aparty seeking a removal

from the State to the Federal Court shall mako
case was not in apt time. No objection sion of the trustees in this case, as it of? Could this cause have been tried or

and ble a petition in the state Court, before orat is made to the sufficiency of the petition, does in the Kelly case. heard before this application was made ?

the term atwhich said causewould be first tried, or ofthe bond given in the State Court, A priority of equity and of right must We are required to say, upon the facts

and before the trial thereof. — ED . LEG and there is no controversy but that the give this court a paramount control over as they appear in the record, that this

This cause, originally instituted in the plaintiffs in this case and the defendants the property ,where the case is removed, cause could have been tried at a term

Circuit Court ofMcLean county , Illinois, were citizens of different States, and so as we think it can be, from the State to before the application was made. In a

was removed to theCircuit ofthe United that the cause as to citizenship was the Federal court. It follows,therefore, case which was recently decided by me,

States for the Southern district of Illi . removable. that the control of the State court over at Chicago , I hold that where a cause

nois, in December last, under the act of As to the first objection :-thesuit in the the property in the Kelly case , as against was pending in the State court, being a

Congress of March 3d, 1875, and a motion Kelly case was a controversy in relation the trustees in this case, and the parties bill in chancery, and where an answer

having been made by Henry Crawford, to the property confessedly subordinate and interests they represent, is little had been filed and an issue thereon , and

on behalf of the respondents, to strike to any rights existing on the part of the more than nominal , and if the trustees where it appeared that the cause could

the record from the files, and TREAT, J., trusteesand bondholders, under the are called on by theState court, it would have been tried, but that by consent of

having intimated a desireto have the deed of trust, the plaintiffs in this case. besufficient to answerthat they are sub- bothparties it had beencontinued over

opinion of DRUMMOND, J. upon the ques. The controversy existing in the Kelly ject to the terms of the deed of trust, the term , the application for remova
tion , the motion was argued before case, was substantially settled hen th and to the orders of this court in this came too late, for the cause was at issue

DRUMMOND, J.,February 14, 1876, by Mr. application was madefor removal in this case, at least to the extent and priorities and could have been heard, as it satis

Crawford for the motion, and R. Biddle case. That case did not claim to inter- of the interests the trustees represent. factorily appeared , by the court, and

Roberts, of Chicago, for the trustees, con- fere with the rights of any of the bond It is said, however, that there is , or therefore the action of the parties in

tra. holders , or of the trustees representing may be, a large amount of property not postponing it, was neither an act of

DRUMMOND, J. , having intimated an them . This, then , was a controversy at covered by the mortgage or deeds of the law or of the court, and consequently

opinion , and Treat, J., concurring, an the time the application was made,whol. trust, and therefore not subject to the the application came too late. But in

order was entered at Springfield on the ly between citizens of different States. claims of the bondholders represented this case, there was not only no issue

15th, taking jurisdiction ofthe case, and Did theorder made in Augustbythe in the mortgage . when the application was made, but

requiri : ng the defendants to answer. State Court in the Kelly case , turning There seems to be considerable mis- there was no answer filed by the parties.

Subsequently Mr. Weldon , of Bloom- the property over to tie trustees as cus- apprehension as to the effect of the pro- It does not appear that there had been

ington, made an application to the court, todians, to hold and operatethe road vision in the constitution of 1870 of this any such negligence by those who made

praying them to rescind the order taking under the deed of trust, prevent the state, which declares that the rolling the application in this case,as to deprive

jurisdiction of the case, and the court removalofthis cause ? It is to be observed stock and other movable property of rail them of the right which was clearly

allowed thesame to be heard, and on that order was in no respect different roads shall be personal property . I do given by the act of 1875. The object of

March 8th , 1876 , it was argued by Mr. I from that made in this case by the State I not understandthat this changes the rule I this provision of the law , was to prevent

2
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parties from making an application after might hardly to be considered as proved the property of Macoupin county, was in the three counts charging him with

the term when the cause could have in the case, but still it has been argued much less in 1875 than it was in 1873 ; conspiring with other persons unknown.

been tried .

Now , unless the party has been guilty, that, for this disobedience to the orders sufficient to enable the county to pay, - SUPREME COURT OF TENNESSEE.somewhat upon that undisputed fact, but still it appears that the property is

of some negligence, thecause cannotbe of the court, the parties were fined, and at any rate, the fund out ofwhich these

heard untilthere is an issue; and in this the fine was paid .But it was not paid by judgments aretobemade,issufficiently. JACKSON , Nov. 27 , 1875.

case it was not competent, therefore , for themselves. They took the money of the large to enable thc plaintiff to avail itself J. W. GOSLING U. T. S. GRIFFIN ,

the court to try the case, there being no county and paid the fine. And these of the laws to recover the amount.

issue before the court to try. And, there- fines were, it is understood , appropria.
NEGOTIABLE PAPER - PAYMENT BY MAKER

It is true, that under the decisions of BEFORE MATURITY, BUT AFTER INDORSE
fore, I think that within the meaning ofted in part to the payment of costs. the Supreme court, these judgments MENT AND TRANSFER, NO DEFENSE TO

the law , a term had not elapsed during A decision of the Supreme Court ofthe against municipal corporatiors, where ACTION BY HOLDER.

which the cause could have been heard . United States, not yet reported, Dow v. people do notchoose to pay them, are Payments of negotiable paper before it is due,

Itis to be regretted, perhaps, that the lan- Humbert et al. , has restricted'us very not very potential. It has held thatwhere and in the absence of such paper, are notmade

guage of the statute uponthis subject is much asto the quantum of damages which the laws of a State declare that there should be held to do so at his ownrisk . Therefore,

not more precise . It will beobserved should be allowed in a case like this. can be no execution against the prop the maker of negotiable paper is notdischarged it,

that is more especially applicable liter. Thatcourthasdecided, in effect,thatthe ertyof a municipalcorporation , theFed before the maturity of the paper, and after its

ally to the trial ofa case at law at “ the measure of damages is not the amountof eral courts are without power to collect payment to any person other than the realholder.

term at which saidcause could be first the claim . At thesame time it is stated judgments by theimpositionof taxes,al. And this isso although the maker may have no
tried : ” and it is often a matter of ex- that if the plaintiff has sustained any though that may be the only resource. noticeof such transfer at the time of makingsuch

treme difficulty to determine what is the special damages, they can be recovered. Rees v.Watertown, 19 Wall., 107.
payment.

The case ofVatterliep v . Howell, 5 Sneed , 441. re

first term at which a chancery cause can
Looking at the whole case, without go And now it has been decided, sub- viewed at length and overruled .- {ED. COMMER

betried or heard . Whether the parties ing into the reasons which have influ- stantially, that the officers of such
CIAL ANDLEGAL REPORTER.]

seekinga removalcouldbe guilty ofsuch enced theconclusion, and regarding the corporations
arenot liable for morethan HOWELL E. JACKSON, Special J., deliv

lachesas to prevent it, although anissue decisionabovereferred to, as allowing nominal damages,if they refuse to per ered the opinion ofthe Court.

hadnot been made up, and the cause nothing more thanquasi nominaldama- form the duty which the law imposes on The material facts of this case neces

might not be ripe for hearing, it is not ges,we have determined that we will them . The result is, judgments can be sary to be noticed in determining the

necessary now to decide. It is sufficient give the plaintiffsome compensationfor obtainedin the courts against these mu-legalquestions presented by therecord,
that it does not affirmatively appear in the trouble to which it has been put in nicipalities, upon the bonds or coupons are the following :

this case, upon inspection of the record, consequence of the non-performance of they have issued,and their obligations On the 9th day of January, 1871 , the

that such laches existed on thepartof of a dutybythedefendants, in the em construed with the greatest rigor. defendant, T. S. Griffin, executed and

these plaintiffs. Neither is itnecessary ployment of counsel, and forthelabor But after judgments, and when it is at- | delivered to Pollard & Co., his negotia

todecide whetheritiscompetent for this and expense,without defining itinany tempted to make their property availa: ble promissorynote for the sum ofcourt to hear evidence outside of the precise form or language.
ble to satisfy them , then arises the real $ 598.00 payable thirty days after date,

record . It is sufficient for us to decide In the case of Dow v.Humbert et al . difficulty of the case, in the effort to the consideration for said note being the
the case as it exists before us. And we

a demand was made on the officers overcome which , the old legal maxim , proceeds of a buggy which Pollard & Co.

thinkthat this is a controvesry between of the town to place upon the tax-list that there is nowrong without a remedy, had placed in said Griffin's hands for

citizensofdifferent states, and thatthe the judgments thenin question which seems sometimes to bereversed . sale, and which he had sold , and used and

application was made for removal at or was necessary under the law of Wiscon MR. PALMER & Son, for plaintiff.

before theterm at which the cause could sin , beforethe judgments could be paid .

appropriated the money. The payees in

MR. LYMAN TRUMBULL, for defendants. said note being indebted to the plaintiff
be first heard, and that, therefore, it is That was not done. The Supreme Court

Gosling in the sum of $ 554.25 evidenced

properly removed tothis court.The thereuponassumed that it might have

only object of a certiorari, uponwhich been in consequence of ignorance, in

Through the courtesy of Josiah H. by their acceptance, which matured 1st

ord from the State into the Federal court.the officers, although it does not exactly trict , we have received the following :

stress is sometimes laid,isto bringthe rec- advertance or mistake, on the partof Bissell, Official Reporter ofthis Dis- and 3d af January,1871, and whichhad

Memphis for collection , on the 10th day
The act of 1875 provides for the issue

of that writ by the Federal court, in stances that 'inference was drawn.

appear how , or under what circum
U. S. D. COURT, S. D. OF OHIO .

of January, 1871 , indorsed in blank the

defendant's said note for $598 00 and

cases within the terms of the act, and
There certainly can be no such as FEB. , 1876. delivered it to the plaintiff's attorney as

gives the Federal court power to enforce sumption here. În that case there were THE UNITED STATES v. H, A , HAMILTON
collateral security for the indorsers' ac

the writ. But here the record itself of onlyallowed nominal damages, and and L. A. LOGAN . ceptance which said attorneys held for

the State court is before us, and theissue which would not carry costs. Herethe INDICTMENT FOR ATTEMPTING TO DE - collection . Saidattorneys,atthe time

of a certiorari would therefore be a use
case is infinitely more aggravated. In FRAUD THE GOVERNMENTOF ITS REV- of receiving defendant's note from said

less act.
fact, it is as much so as it possibly can

ENUE, AND FOR COMMITTING AN OF. Pollard & Co., gave to the latter a receipt

O. S. CIRCUIT COURT, S. D. ILLI have set at defiance the orders of the

FENSE AGAINST THE UNITED STATES .
be . It is a case where the defendants specifying thatsaid note was received

Four of the counts in the indictment by them as collateral security for the
NOIS.

court - orders thev were bound to obey charged the defendants as conspiring payment of said Pollard & Co.'s accept
Before DRUMMOND and TREAT, JJ.

-a case in which they were as guilty of with each other ; the other three counts ance for $ 554.25 due 1st and 3d of Janu

OPINION MARCH 11 , 1876. the violation of an imperative duty as charged them with conspiring with ary, 1871. It appears that the defend;

NEWARK SAVINGS INSTITUTE v. WM. PAUHORST men well can be. This court is a part other persons unknown . _8 1036 of the ant, after the date of this transfer, and

of the institutions of their country, just Revised U. S. Statutes at Large, of 1874, before the maturity of his said note,

LIABILITYOF OFFICER OFTOWN FOR NOT as much as thecircuit court ofMacoupin is asfollows: “ Sec. 1036. On an indict delivered to Pollard & Co.several lots of
PLACING JUDGMEMT ON TAX LIST. county. They are just as much bound ment against several, if the jury cannot fiour and meal in payment and satisfac

The court, citing the opinion of theSupreme to obey its mandates as though it was a agree upon a verdict as to all, they may tion of his note. This flour and meal to

al., reported in this issue,that court has decided, court of their own county . They have render a verdict as to those in regard to the amount of $613.00 , was delivered on

in 'effect,where the supervisors of a town refuse chosen deliberately, solemnly, to disre- whom they do agree, on whicha judg: the 26th and 29th of January, 1871 , with

to enter the amount ofa judgmentonthetax list gard them . ment shall be entered accordingly ; and out notice or knowledge on the part of
of the town , that the measure of damages is not

the amountof the claim. At the same time it is It is said, to be sure, that we have the cause as to theotherdefendants may defendant that this note had been pre

stated that ifthe plaintiff has sustained any spe punished them and can punish them be tried by another jury." viously indorsed and transferred by Pol.

cialdamagesthey can be recovered . The deci; again. Part is true, butthis is an action BATEMAN, RICHARDS & DYER for the lard & Co. to the plaintiff. He accord

damages canbe allowed . The court feels restrict- brought for the violation of a public United States . ingly refused to pay the note at its

ed by the decision of theU.8. Supreme Courtand duty , which has resulted , it is claimed, BUTTERWORTH & VOGLER, T. YOUNG, maturity and was sued thereonby the

says, while it allows some damages they will not in pecuniary loss to the plațntiff. So and Moulton & J. Johnson, for defend- plaintiff in the First Circuit Court of

being five hundred dollars to the plaintiff and that it is a case where we think we may ants. Shelby county .

eighty -five dollars paid for notices.-[ED. LEGAL go further than the Supreme court said SWING, J. , charged the jury, that, in Amongst other pleas not necessary to
News.]

they could go in the Wisconsin case. order to find either of the defendants be noticed, the defendants plead that

DRUMMOND, J. But at the same timewe feel restricted , guilty, under the four counts, charging said note was not transferred to the

This is an action the case
as I have said, by the rulings of the them jointly, they must find, from the plaintiff in due course of trade, but was

by the plaintiff, against the defen- Supreme court, and , wbile we give some evidence, that they had conspired to- given to the plaintiff by the firm of Pol

dants, to recover damages for the non- damages, after all, they will amount to gether ; that, on these four counts, an lard & Co. as collateral security for a

performance of a duty by the defendants, not much more than nominal damages. acquittal of one was an acquitttal of debt which thesaid Pollard & Co. owed

as supervisors of the county of Macou Wewill allow five hundred dollars to both ; but that under the other three the plaintiff, and further that the de

pin. the plaintiff and eighty- five dollars for counts, if they believed that the defend. fendant paid said note to the firm of

It seems that the plaintiff recovered the payment of the money for notices. ants had conspired with other persons to Pollard & Co. without notice from the

two judgments in this court, against the The judgment of the court will be the government and the jury unknown, plaintiff that he had the note assigned

county of Macoupin, amounting, alto- therefore for the plaintiff for the amount they might find the defendants guilty . to him , and of this be put himself upon

gether, to over one hundred thousand of $585 and costs . After remaining out for two days, the the country. By consent of parties a

dollars, and writs of mandamus were The parties whowere not present at the jury came into court and inquired, jury was waived and the case was tried

issued, requiring the supervisors to levy meeting of the board of supervisors,at whether, if they believed from the evi- by the court, and resulted in a finding

a tax amounting to one per cent. of the which the act of disobedience occurred , dence that one of the defendants was "that though the note was assigned be

assessed value of the property in the as well as those who voted for the impo- not guilty , and as to the other they were fore maturity, it being received as col

county, to pay these judgments. These sition of the tax, as directed by the unable to agree, they could so return lateral to secure a pre-existing debt, the

writs of mandamus were issued respec- writs, are, of course,not included in this their verdict, upon which Swing, J. , defendant should have been notified of

tively on the24th of May,and the 28th judgmeut. charged them, that under the three the assignment and the plaintiff cannot

of August, 1873. They were served I ought, perhaps, to add that our view counts, charging them with conspiring recover on the note, because defendant

upon the board of supervisors of the was, ifwewere left free by the Supreme with other persons, if they found from was not so notified (before paying the

county, and the defendants all hadno- court, that the plaintiffwould at least be the evidence that one of the defend- note to Pollard & Co. ) The court there

tice of the fact that writs of mandamus entitled to the interest upon the money ants had conspired, not with his co- upon gave judgment for the defendant,

had been issued, independent of the which would have been collected, if the defendant, but with other persons to from which the plaintiff has appealed in

general obligation which the law impo- defendants had performed their duty. the government and jury unknown, they error to this court.

sed upon them to discharge the duty. The presumption is, theplaintiff could might find a verdict of guilty as to In rendering judgment for the defend

The attention of the defendants was, have had the use of the money, and , in him and not guilty as to his co-defend ant upon the foregoing facts the court

therefore, in these writs, specially called one sense, might have compounded the ant; that under these three counts an ac- below followed the case of Vatterlien v.

to the duty incumbent upon them , to interest. But we think we are not at quittal ofonewas not an acquittal ofboth. Howell et al. 5 Speed 441 , which pre

impose a tax to pay the judgments. liberty , under the decisions of the Su- If they were satisfied from the evidence sented the directquestion here present

They willfully disregarded and diso preme court . to allow it. That court that one of the defendants was not guiled and is conclusive of the present case

beyed these orders of the court ; in other seems to think that as the interest is still ty , they might retura a verdict of not if it is to be adhered to as authority.

words, violated a solemn obligation. due and payable, and may be included guilty as to him ; and if, as to the other In Vatterlien v. Howell the material

For this disobedience to the order of with the principal, that is all which defendant, they were unable to deter- facts were , that Howell & Co. on the

he court, and for the non -performance can be allowed . mine as to the fact of his conspiring 10th of March, 1856 , executed to T. S.

of the duty required by the law, this ac We have also thought that there has with persons unknown, whether he was Brown & Co. their promissory note for

tion was brought, and the only question not been , within the meaning ofthe Su- guilty, they might return as to him that $ 208,00 due at six months. On the 15th

is, what is the amount of damages that preme court, any substantial “ impair- they could not agree upon a verdict. of May, 1856, Brown & Co., the payees,

can be recovered in the case . ment” of the responsibility of the coun The jury found a ve.dict of not guilty endorsed and delivered said note to Vat

It may perhaps be said, although it Ity. It is true, that the assessed value of as to Hamilton, and guilty as to Logan, I terlien as collateral security for the pay

ET AL .
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ment of a pre -existing debt due from than the payee,and would be subjectto assignee against future payments to the plaintiffs from their father, of a trustee
them to him. all defences which inight be made assignor ; such assignee acquires only an as it is claimed one of the defendants

Vatterlien gave the makers no notice against it in the hands of the payee.” equitable title , and in the absence of such was. Demurrers to each paragraph of

of this assignment of the note to him , This was undoubtedlya correct state- notice the debtor mayreasonably pre- the complaint for want of sufficient facts

and on the 30th of July , 1856, before the ment of the law as applicable to the sume that the original creditor still holds was sustained, which ruling presents the

note matured, the makers paid the case of a payment of negotiable paper or controls the claim , and may accord principal question in the case . Held,

amount thereof to Brown & Co.,the made before its transfer or assignment. ingly make payments to bim in the ordi 1. That both paragraphs of the com :

payees. When the note was due, Vat- But it did not follow from thisprinciple, nary course of business. But the endor- plaint show a delivery, absolute and un

terlien sued the makers and it was held , as the court concluded therefrom , that see of an over-duenegotiable noteac- conditional, to William M. McPheters,

thattheir payment to the payees, before a paymentmade after such transfer or quires a full legal title withthe sole and and that said party was unconditionally

maturity and afterthe assignmentofthe assignmentwould stand upon the same exclusive righito demand andreceive todeliverthesubject ofthegifts to the

note, having been made without notice fooling, and be equally available as a payment thereof - his right being only plaintiffs upon the death of the donor,

of the transfer, was a good defence defence to an action by the holder. subject to the equities and defences an event which must have taken place.

against the suit of said Vatterlien. This The endorsement and delivery of ne- existing against the paper at the time of That the transaction created the relation

decision seemsto proceed upon the idea gotiable paper as collateralsecurity for its transfer to him . No defences against of trustee and beneficiary between Wil

that an indorgee ofnegotiable paper, pre-existing indebtedness is a transac- theoriginal payee acquired after the liam M. McPheters and the plaintiffs;

who receives it before maturity as col- tion of daily occurrencein all commer- transfer, are availableagainst him .Now, andthat a delivery to a trustee for the

lateral security for or in payment of ancial communities. It is a legitimate use it is manifest that negotiable paper, ta: use of a party to be benefited , is as ef

antecedent debt is bound to notify the of such paper, and ifthe person so re- ken as collateral security for pre-existing ſectual as a delivery to the party him

makers of his being the holder, in order ceiving it does not become thereby a indebtedness, before maturity and before self.
(Miller v . Billingsly , 41 Ind . , 489 ;

toprotecthimself against payments by holder for value,and in due course of any equitiesor defences exist against it,Stone v. Hackett, ex'r,12Gray, 227 1De
the maker to the original holder or trade, according to the Law Merchant, must stand upon the same footing as the G., M. & G., 176 ; 50 Eng. C. R.; 32 Ind. ,

payee. That in the absence of such no .
so as to cut off all defences, he is cer- transfer of such over due paper. The 78. ) Held,

tice an indorsee must show himself to tainly entitled to protection as against holder in neither case is considered a 2 . That a complaint may be a :

be a holder for valueand indue course paymentsmade or equities arisingbe holder forvaluein due course of trade amendedonewithout appearingon its

of trade in order not tobebound bythe tween the inakerandendorserafter the under the Law Merchant. Both aresub- faceto be such , and that thecertiticate

maker's payment to the originalpayee, dateofsuchtransfer. The business of jectto all equities existing atthetimeof oftheclerk is conclusive that the com

although made before maturity, and af mercantile communities is to a great ex. the transfer, but neither is subject to de- plaint is an amended con-complaint.

ter transfer of the note. We cannotas. tent transacted through the medium of fences arising after such transfer. PERSONAL LIABILITY OF DEVISEE WHO AC

sent to the correctness of this principle bills of exchange and promissory notes , The foregoing doctrines are, we think, CEPTS LANDS CHARGED WITII A LEGACY.

as applied tonegotiable paper. It in ef- andthis free circulation of such paper supported both by principle and author 3744. Burch v. Burch, Franklin , C. P.

fectplaces such paper upon precisely is a matterof too much importance to ity. See 20 N.Y.Rep., 138 ; 20 Pick ,545 ; C. Athirmed .

the samefooting as open accounts, and, be restricted by adheringtoanadjudica- 6Metcalf , p.7 ;Edwardson Bills and Downey, J. , delivering the opinion of

in our opinion, attaches a condition to tion not founded upon principle nor sup. Notes, (marginal) pp . 537, 538 . the court.

the legal and complete transfer of nego; ported by authority. Our decisions have Our conclusion is that the case of Vat . Held , That a devisee who has accepted

tiable instruments,which is supported gone sufficienily far in holding thatne. terlienv.Howell, 5 Sneed, 441,was not real estate devised tohim , is personally

neither upon principle nor authority. It gotiable paper, transferred in payment correctly decided,and should no: be ad . liable for the paymentofthelegacies

was decided in Clodfelter v. Cox, 1 Sneed, of a pre-existing debt,or as collateral hered to as authority. exclusively charged thereon .

330, that the assignee of equitable rights security, is subject to all equities or de It follows from the principles already PRACTICE - ORDER OF SALE OF LAND ON A

and open accounts must give notice fences existing against the paper at the announced, that the defendant'spayment

to the debtor or holder of the fund time of its trarsfer,and we are unwill. to Pullard & Co., the original payees of

of the assignment in order to pro- ing to extend the principles of these de- the note sued on ,made before ite matu 4697 . Vandever et al v . Hardy et al . ,

tect himself against subsequent pay- cisions so as to let in defences arising rity butafter the date ofits endorsement Switzerland C. C.Reversed .

ments by the debtor to the assignor. after such transfer. Every maker of and transfer to the plaintiff as collateral WORDEN, J. , delivering the opinion of

But in the subsequent casesof the “lu. negotiable paper knows as matter of security, constitutes no valid defence to thecourt .
tual Protection Co. v. Hamilton , 5 Sneed, law that it is transferable by endorse the plaintiff's suit upon said note, al Statement.- Action by appeilees to

277, and Sugg v. Powell , 1 Head, 221 , it inent, so as to pass the legal and com- though the defendant may have had no recover possession of a tract of land .

was held, that this doctrine as to notice plete title to the paper and the debt notice of such transfer at the time of The plaintiffs claimed title through

had noapplication tothe assignment of evidenced thereby, andit is his duty to making such payment. It results,there. Charles Hardy,and the question involv

negotiable paper ,orof instruments, payto the holder upon production of fore, thatthejudgmentoftheCircuit ed is whether asheriff's sale wasshown
which , though not negotiable by the ihe note.

court must be revcrued, and that the to be valid . Held,

Law Merchant, are made assignable by Payments of negotiable paper before plaintiff have judgment here upon the 1. That where a circuit court gives

law, so as to pass the legal interest or it.is due, and in the absence of such pa- note with costs of suit. judgment ordering land to be sold for

title and permit the assiguee to sue in per, are not made in the due course of the payment of a judgment rendered in

his own name. The rule announced in business, and the party so paying should SUPREME COURT OF INDIANA. a Common Pleas court, it is proper for

these cases is irreconcilable with the po . be held to do so at his own risk . For
(From the Indianapolis Sentinel .] an order of sale to i -sue from the circuit

sition assumed in Vatterlein v. Howell . when the title has passed by endorse- RIGHTS OF MARRIED WOMEN - INTEREST or court for the sale of the land . Held,

No authority is cited to sustain the pro . ment and delivery of such paper, the 2. That where the fact to be ascertain

position or conclusion of law laid down actual or legal holder alone has the right BAND SOLD in 1810 at sneriff's sale, dering the sale of land , the judgment,ed is whether there was a judgment or

in Vatterlien v. Howell except the case to receive the money due thereon, and

of Van Wyck v. Norwell , 2 Humph., 192, the maker, in paying to the original order of sale , sheriff's return thereon
which fails to support the decision. The payee after such transfer, in the absence 4529. Charlotte Taylor v . Henry T. and the sheriff's deed are sufficient evi

contestin Van Wyck v.Norvellwasbe of the paper, eitherbeforeorafterits Sample et al., TippecanoeC. C. Affirmed. dence, wherenoobjectionismade,totween the true owners of the notes and maturity, must abide the consequence

a party holding them as collateral secu- of making payment to a party not enti of the court.

Biddle, C. 'J., delivering the opinion the introduction of the judgment with

Statement of the case :
out the residue of the record.

rity . The former prevailed, upon prin- tled to receive it. Our legislation , in pro- The husband of the appellant was the

ciples well settled in our decisions. But viding indemnity for makers of lost ne owner in fee of the lands in controversy,

Judge Green, who delivered that opin- gotiable paper when sued thereon, pro; which were sold by the sheriff upon ex forenoon, says the Detroit Free Press, an
A JUSTICE Who Wouldn't.— Yesterday

ion , recognized the fact that a pre-exist- ceedsupon the principle that the actual ecution in 1840. The wife didnot join honest lookingman called into the office

ing debt was a goodconsideration as be legal holder thereof could lawfully com- in the conveyance. The husband died

tween the holder and the individual pel a re -payment to himself.

from whom he received the paper,
in 1861. The question raised in the rec. of a justice of the peace and wanted to

Wetherefore hold that in the caseof ord is whether the widow had any right know if he could commence suit against

though it would not be sufficient to en- negotiable paper the maker is not dis. in her husband's lands, held in fée sim

title him to hold against thetrue charged if, before the maturity of the ple, which hehad conveyed alone, or a neighbor for assault and battery . He

Vatterlien received the transfer of the lateral security he makes payment to during coverture ?
The consideration,on which paper and after its transfer even as col- which had been sold at sherifl's sale, was informed that he could , and he

brightened up and continued :
note from Brown & Co. , being a good any person other than the real holder.

Held, That this question hadbeen de . “ Well, make out a law suit rightaway.
one as between themselves, and that this conclusion is fortified by the rule cided adversely to the widow in Sırong He kicked me mighty hard ,and I want

transfer having vested him with the applicable to over-due negotiable paper. v . Clem , 12 Ind.37 ; which case has been you to plug the law right to him .”

legal title to the note so as to dispense When such paper is endorsed and trans; approved by the following cases : 40 Ind . As the justice reached for a warrant,

with the necessity of his giving notice of ferred after maturity, the maker canavail 575; 48 Ind.347 et al.
his visitor asked :

the assignment, the conclusion seems to himself only of such matter of defence
“ How much will you fine him ?"

be inevitable that a payment by the as existed between himselfand the prom .

“ I can't tell anything about the casemaker to the original payee, after such isee or endorser at the time of theactual

transfer and before maturity , should not endorsement and transfer of the note to
LAND , AND THE HUSBAND FRAUDULENTLY until it is tried ,” was the reply.

“ Then he may get off ? ”

be held good against the holder. the holder. This is so, both upon the
4462. Tracy v. Kelly , Ripley C. C. Yes,"

Again , the decision in Vatterlein v. principles of the Law Merchant and un Affirmed .
" And I may have the costs to pay ?"

Howell'ignores the distinction that der the provisions ofour statutes of set. Biddle , C. J , delivering the opinion

should manifestly be taken between the off. It is founded uponthe well settled of the court, holding : 1. That if a bus “ And you won't agree to fine him ?"

payment of a negotiable note made after rule that a note doesnot cease to be ne band frandulentlytakes a conveyance of His honor began to read a frigid lecture
its transfer ,and such a payment before gotiable because it is over-due. The lands in his own rame, the considera onthe practice of law , but theman for

assignment. The latter is the prɔposi- payee by his endorsement may still com . tion having been paid by his wife, a whom it was intended started for the

tion discussed by the judge delivering municate a good title to the endorsee. trust thereby results in the wife's favor. door, saying :

that opinion. He says : " Theargument Nor can themaker, when sued thereon, This equitable rule has not been chang : " I won't fool around with law. I've

is, that if a party pay a negotiable paper rely on matters of defence against the ed by the statute . got three dogs and two grown -up sons ,

(as this is ) before maturity and fails to endorser which arose after such transfer, 2. That the wife was a competent wit- and I guess the whole pile of us can lick
take it up, he does it at his peril , and if although he had no notice of the trans

ness in the case as to all matters touch- him blind in two minutes."

it is afterwards assigned befyre maturity, fer, at time of acquiring his defense.The ing her own rights in the lands , ( 29 Ind .

the assignee has the right to enfore its maker has no right to presumethat such 570).

repayment.” After correctly saying that overdepaper, which he has made ne 3.That the evidence sustains thegen- John M. Adams r. Charles Gardner.
SUPREME COURT OF ILLINOIS.

this doctrinewas too broadly stated ,the gotiable and on which he agrees to be eral verdict and the special findings.

opinion proceeds: " It is true that if a liable to the actual holder or endorser, Appeal from Superior Court of Cook .

party pay a negotiable paper before due remains in the hands of the original WIAT CONSTITUTES A VALID GIFT - DELIV -Opinion by SHELDON, J.

and fail io take it up, and it is afterwards payee, and if he pays to the original DECLARATION AS TO DAMAGES .

and before maturity negotiated in due prumisee without regarding the produc: Held, That whenever the damages sus

course of trade, the assignee being an tion of the paper, he does it at his own
4724. Wyble and Sallie McPheters v. tained from a cause of action have not

innocent holder for a valuable considera . risk .
McPheters et al . Reversed .

necessarily occurred from the act com .

tion , would be entitled to enforce its This is the true distinction between WORDEN , J. , delivering the opinion of plained of, and are consequently not im

the court.

payment. But it is equally true that if the assignment of open accounts or eq . plied by law, then , in order to prevent

it is taken in payment of, or as security uitable interest in a fund and the en STATEMENT. -Complaint by the appel. surprise on the defendant, the declara

for, a pre- existing debt, it is not nego dorsement of a negotiable note . In the lants against the appellees. The com- tion must state the particular damages,

tiated'in due course of trade, and the former case, notice of the assignment plaint was in two paragraphs,each seek or the plaintiff will not be allowed to

holder would stand in no better situation must be given the debtor to protect the ling to recover an alleged gift to the give evidence thereof.

WIDOW IN TIIE PROPERTY OF IER IIUS

SHE NEVER IN ANY WAY CONSENTING TO

THE CONVEYANCE .

owner.

IIUSBAND AND WIFE - TIIE WIFE PAYING

TIIE CONSIDERATION FOR PURCHASE OF

TAKIXG A DEED TO HIMSELF ,

“ Yes."

ERY TO TRUSTEE FOR USE OF THE PARTY

TO BE BENEFITED - AMEXDED COMPLAINT.

1
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AT Nos. 161 AND 153 FITH AVENUE.

BANKRUPTCY - EXEMPTION .

con

9 cases .

CHICAGO LEGAL NEws. the three counts inthe indictmentin parol a condition in a policy issued by uable an aid to themon all questions

acquittal of one was not an acquittal of him . This opinion is in conflict with arising under the law of taxation as his

both ; that if they were satisfied one of the opinion of the New York Court of former work has been upon constitu

L er vincit .
the defendauts was not guilty , they Arpeals above cited . tional questions. The work will more

might return a verdict of not guilty as than satisfy the anticipations of the pro

MYBA BRADWELL , Editor . to him ; and if, as to the other defend. Miss GOODILL'S CASE.—We call the ato fession . It is clearly and concisely writ .

ant, they were unable to determine as tention of our readers to the review , by ten , and methodically arranged. The

to the fact of his conspiring with persons Miss Goodell , of chief justice Ryan's author has not given a mere abstract or

CHICAGO : MARCH 25, 1876 .
unknown , whe: her he was guilty , they opinion refusing her admission to the digest of the decisions, and left his read

might return as to him that they could Wiscousin bar,published in this issue. er to guess at what the law really is , but

Published EVERY SATURDAY by the not agree upon a verdict. We judge from it that Miss Goodell has gives the general principles underlying

PAYMENT OF NEGOTIABLE PAPER BEFORE
no intention of leaving Wisconsin . We the cases, and upon disputed points the

CHICAGO LEGAL NEWS COMPANY,
DUE, AND IN THE ABSENCE OF SUCH PAPER understand she is still practicing in the learned author does not hesitate to ex

-The opinion of the Supreme Court of lower court, where she was originally press his opinions, and to support the

admitted .
Tennessee, by Jackson, Special J. , hold .

t is claimed by her riends same by an array of anthorities in the

that until that admission is revoked she notes, which show the thoroughness of
TELMS: - TWO DOLLARS per annum, in advance ing that payments of negotiable paper

Single Copies, TEN CENTS .
before it is due, and in the absence of can so practice. Why don't Judge Ryan the judge's investigations into the adju

such paper, are not made in due course commit her for contempt, whenhe has dications of the courtsand the principles

We call attention to the following opin- of business, and the party so paying said no woman can practice in Wiscon- underlying the law of taxation. The au

ions, reported at length in this issue: should be held to do so at his own risk ; sin, and shekeepson practicing ?
thorities are brought down to the latest

moment before going to press. The vol
LIABILITY OF Town Officer for Re- that the maker ofnegotiable paper is

not discharged if before the maturity of Recent Publications . ume is divided into twenty -four chapFUSING TO Place UPON THE Tax-LIST

JUDGMENTS.The opinion of theSupreme the paper, and after its transfer even as PLEPORTS OF CASES AT LAW AND IN CHAN- ters, as follows: 1. Taxes, Their Nature

CERY, ARGUED AND DETERMINED IN THE and Kind . 2. The Nature of the Powercourt of the United States by Miller, J., collateral security, he makes payment to

SUPREME COURT of Illinois. By Norto Tax . 3. Limitations upon the Taxingholding where the defendants, super- any person other than the real holder,

man L.Freeman, Reporter. Volume Power. 4. The Purposes for which Tax .
visors of a town in Wisconsin , refused and that this is so , although the maker

LXVIII. Containing the remaining

cases submitted at the June Term ,

es may be Laid .to place upon the tax-list of the town the may have had no notice of such transfer 5. The Purpose must

1873, and a portion of the casessub . Pertain to the District Taxed. 6. Equalamount of judgments recovered by the at the time ofmaking such payment.

initted at the September Term, 1873. ity and Uniformity in Taxation . 7. Ap

plaintiff against the town, that the plain
NOTES TO RECENT CASES. Printed for the Reporter. Springfield : portionment of Taxes. 8. Official Action

tiff was entitled to recover only nomin 1876.
in Matters of Taxation . 9. The Con

al damages, the taxable property of the
This volume contains 139 cases. Of

The United States District Court for struction of Tax Laws.

these 72 are affirmed, and 66 reversed . fects in Tax Proceedings. 11. The Vot

10. Curing De

town still remaining subject to the judg
the Northern District of North Carolina,

ments . Many lawyers have supposed held , in the case of Martin that a bank- | There is one case of original jurisdiction , ing of the Tax. 12. The Assessment of

that the whole amount of the judgments rupt is entitled to anexemption ofhis and5 inwhich the opinions are PerCu. Property for Taxation. 13. The Col

could be recovered of the officer neg- household furniture and othernecessary RIAM . The opinions delivered by Chief lector's Warrant. 14. The Collection of

lecting his duty and refusing to place the articles, although they were taken under Justice Breese,affirm the judgments be theTax. 15. The Sale of Lands for Un

same upon the tax -list of the town . low in 6, and reverse them in ten cases. paid Taxes. 16. Redemption of Lands

an execution pricr to the commence

REMOVAL OF CAUSE FROM State to Fed- ment of the proceedings in bankruptcy .
Those delivered by WALKER, J. , affirm from Tax Sales. 17. Proceedings at Law

ERAL Court.—The opinion of the United 13 N. B. Reg., 397.
them in 11 , and reverse them in 11 cases. to Recover Lands Sold for Taxes. 18 .

States circuit court for the southern dis
Those delivered by MCALLISTER, J., af- Taxation of Business . 19. Taxes Under

BANKRUPTCY-FORECLOSURE OF MORTGAGE .

trict of Illinois by DRUMMOND, J. , It was held by the Supreme Court of firm them in 3, and reverse them in the Power of Police. 20. Taxation by

struing the third section of the act Iowa, in Brown v .Gibbons, 13 N. S. Reg.
cases. Those delivered by ScHoLIELD, J., Special assessment. 21. Local Taxation

of Congress, which declares that a 407, that a proceeding to foreclose a
affirm them in 15 , and reverse them in Under Legislative Compulsion . 22. The

party seeking a removal from the State mortgage instituted in a State Court af
Those delivered by Scott, J. , Remedies of the State Against Collectors

tothe Federal court shall make and file ter the commencementofthe proceed- affirm them in 7, and reverse them in 11 of Taxes. 23. Enforcing Official Duty
a petition in the State court, before or at ings in bankruptcy, without making the cases. Those delivered by SAELDON, J., Under the Tax Laws. 24. The Remedies
the term at which said cause could be assigneeof the mortgagor a party there affirm them in 15,and reverse them in 5 for Illegal and Unjust Taxation. The

first tried , and before the trial thereof. to, is valid as against all persons wio cases. Those delivered by CRAIG, J. , af- mechanical execution of this volume is

There has been a great conflict of opin - are parties thereto ; that if the assignee firm them in 12 , and reverse them in 9 excellent. It is a large volume and num

ion as to themeaning of this section. does notseek to redeem mortgaged prop- cases. Wegivethe names ofthe judges bers over eight hundred pages. It will

The dificulty has been to determine the erty, the mortgagee may proceed in a whotriedthe cases in the courts below, be one of the leading American text
meaning to begiven to the words“ be- State Court to foreclose the mortgage, and how they were disposed of in the books.

fore or at the term at which said cause and that such proceeding is not absolute Supreme Court: S. L. Bryan, 17 affirmed,

could be first tried .” This opinion of ly void .
18 reversed ; M. C. Crawford, 2 afflrmed , Hon. ISAAC F. REDFIELD. Just as we

the learned judge will be of very general 1 reversed ; Joseph Gillespie, 13 affirmed , go to press, we learn that Judge Isaac F.

interest. Held by the English Probate, Divorce , 9 reversed ; Thomas F. Tipton , 2 af- Redfield , one of the ablest jurors and

LIABILITY OF Officer for not placing and Admiralty Division Court, in the firmed , 1 reversed ; A. D. Duff, 4 af- law writers of theage , has departed this

JCDGMENT ON TAY LIST. — The opinion of goods of Bouell , 34 L. T. R. Rep. , N. S. firmed , 5 reversed ; H. B. Decius, 3 af life .

the United States circuit court for the 32, that the law of a foreign country can . firmed , 2 reversed ; David L. Baker, 1

ILLINOIS SUPREME COURT.southern district of Illinois, by Drum- not be proved even by a juris consult of affirmed , 3 reversed ; James M. Pollock ,

MOND, J. , holding under the ruling of the his knowledge if it be derived solely 1 affirmed, 2 reversed ; E. S. Leland , 2 af ABSTRACT OF OPINIONS FILED AT OTTAWA IN

firmed , 1 reversed ; A. J. Gallagher, 1 re
1876.

Supreme Court of the United States that from his having studied it.

versed ; R. S. Canby, 1 reversed ; H. S. American Express Co. v. R. Greenhalgn .where the supervisors of a town refuse BANKRUPTCY—INFANT TRADER-ADJUDICA:

to enter judgments recovered against the
Baker, 1 affirmed ; C. H. Wood, 5 af -Appeal from Knox.– Opinion by

The English Court of Bankruptcy held firmed , 4 reversed ; Joseph E. Gary, 3 WALKER, J.

town upon the tax-list , that the amount

in ex parte Lynch , 34 L. T. Rep.. N.S. 34, affirmed , 3 reversed ; A. H. Smith, 3 af- LIABILITY OF PUBLIC CARRIERS FOR GOODSof the judgment cannot be recovered of
that a trader can be adjudicated bank. firmed , 1 reversed ; W. W. Heaton , 3 af SHIPPED C. 0. D.

such officers, but only nominal damages.
If the Supreme Court adheres to its ruptupon a debtcontracted whilst under firmed , 2 reversed'; John G.Rogers,1 af

STATEMENT. - Goodsshipped to Green

age, if at that time he by his conduct firmed , 2 reversed ; Lambert Tree, 1 re- halgh , C. 0.D. Consignee refused to re

ruling that only nominal damages can
held himself out to the public as an versed ; W. W. Farwell , 2 affirmed ; E. ceive them , butpaid the express charges.

be recovevered , it will be very easy for
adult.

any Board of Supervisors to defy the au

S. Williams, 2 afirmed, 1 reversed ; s. Suit was brought by the consignore

INSURANCE-AUTIIORITY OF AGENT. Wilcox, 1 reversed ; William A. Porter, 2 the goods. Pending the suit, the attor
against the consignee, for the value of

thority of the federal courts and prevent The Court of Appeals of New York , in affirmed, 2 reversed ; The Cook Circuit, 1 ney for the consignee ordered the ex

honest creditors from collecting their Bush v.Westchester Fire Ins. Co., 5 Ins. reversed ; John A. Jameson, 1 reversed ; press company to return the goods. This

judgments entered in these tribunals Law Journal,207 , held that the authori- Henry Booth ,2affirmed ; Josiah McRob : was done, and theconsignors receives

against towns.
ty of an agent to receive proposals and erts, 1 affirmed ; The Will Circuit Court, against the defendant,who then deman

INDICTMENT FOR CoxsPIRACY - VERDICT countersign and deliver policies , is not 1 affirmed ; Richard G. Montony, 1 re- ded the goods of the express company,

-ACQUITTAL of Oxe.-The opinion of authority to adjust losses or to waive the versed ; S. D. Puterbaugh , 1 affirmed ; J. and thereon brought suit in trover. It

the United States District Court for the stipulated proofs, and bind the company. W. Cochran , 1 reversed. was contended that the judgment gave

Southern District of Ohin, by Swing, J. , The fact that an agent assumes to do A TREATISE ON THE LAW OF Taxation , absolutetitle to the defendant. Held ,

in the case of several persons indicted those acts,does not establish his authori
1. That, if so, the action could only

INCLUDING THE LAW OF LOCAL ASSESS- lie against the consignors for thegoods
for entering into a conspiracy to defraud ty , or entitle the assured to infer his au MENTS, by Thomas M. Cooley, LL. D. , so returned by order of the defendants.

the government . The Court instructed thority. one of the justices of the Supreme 2. If the agent of the company even

the jury that if they were satisfied from
Court of Michigan, and Jayprofessor knew ofthe pendency of the suit, yet he

of law in the University of Michigan. would be justified by such order in rethe evidence that one of the defendants The Supreme Court of Wisconsin , in
Chicago : Callaghan and Company, law shipping to the consignors .

had conspired , not with his co -defend . Winans v. Allemania Fire Ins. Co. , 5 Ins. book publishers. 1876. 3. It isnot the duty of a public car

ant, but with other persons to the gov- Law J. , 203 , say it is the settled law of Judge Cooley has for some years been rier to seek the true owner of goods, nor

ernment unknown,they might find a this court that the agent of an insurance engaged on this work,and themembersof unasked or un warned to seek to protect

verdict of guilty as to him and notguilty company, authorized to take risks and the profession have been awaiting its ap- signee .
the contingent future interests of a con

as to his co -defendant, and that under I issue policies against fire, may waive by pearance, hoping that it would be as val 4. Although , should the public car

FOREIGN LAW -- EVIDENCE .

TION AGAINST.

INSURANCE AUTHORITY OF AGENT.
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FECTIVE DECLARATION.

SIGNATURES TO PETITION FOR SPECIAL ELEC

AWARD

FIELD, J.

-COMPARATIVE NEGLIGENCE .

RIGHT OF PARTY NOT IN DEFAULT.

LEASE CONSTRUED - IMPLIED

FORM

rier deliver goods to a third party, is corporeal hereditaments, and must be prominence by calling the attention of change; and therefore does not change

would devolve upon such carrier to created and transferred by deed . the jury thereto especially.
the rules relating thereto.

prove that the delivery was to the true 5. A license by parol is always rovoca- Horace R. Kipp et al. v. Louis Lichten 4. The court may amend its records,

owner. But that is not this case . ble, while executory, and it is merely
stein , Errorto Woodford . — Opinion the oppositepartyby the party applying

as to mere clerical errors, on notice to

C. D.&V. R. R. Co. v. Coyer et al . ( tax personal and cannot be transferred to
by SHELDON, J.

for the amendment.payers).--Appeal from Kankakee. - another. Nor will any expenditure,or

Opinion by CRAIG, J.

valuable consideration given by the IMPLIED REPEAL OF CORPORATION ACT- DE

Franklin Hardaway v. Zephaniah Kel.
grantee, take away its revocable quality.

ley.- Appeal from Whiteside.- Opin

6. The rule of law on this matter is,
STATEMENT.-Suit brought against the

ion by Scott, J.
TION TO VOTE ON RAILROAD SUBSCRIPTION . that a mere license, unaccompanied by appellants as trustees of a corporation .
STATEMENT. — Bill to enjoin the issuing any vested interest in therealestate cre- Thecause of action declared on was( 1) IMPEACHING AWARD - PRESUMPTION AS to

bonds,for$ 30,000, voted June 5,1869. pendent of anytitle acquired by:grant; makeanannualreport,as required by ted to arbitration,thelaw ,in the absence

and delivering to appellantof township ated by deed or other writing, and inde- indebtedness by the corporation , and

, Held, That, where a matter is submit

Bill granted . and appeal.The objections to the election were, ( 1 ) claim , for the limitation period , is,in its the 12th section ofthe corporation act of proof of fraud, will presumethat the

arbitrators considered all the evidence,Insufficiency of the petition for submis own nature, countermandable ,and essen- of Febʼy 10 , 1849. Held,

1. That the said act wasimpliedly re- and allowed such items to the respective
sion, in not being signed by twelve free- tially revocable at the will of the owner

pealed by the act of Febʼy 18, 1857, as parties as they regarded as proven. Their
holders. (2) Insufficiency of notice in of the fee.

not being legally posted.

7. Russell v. Hubbard, 59 I11 . , 335, is heldin Culver v. Third National Bank , finding, like that of a court,must be re

There were more than the names of overruled so far as it conflictswiththis 64 Ills.,530. garded as embracing all matters submit

2. If a declaration be so defective that ted to them ; and, unless impeached in
twelve freeholders to the petition , but decision.

some did not personally sign.

[ The court decline to decide how far it will notsustain a judgment, the defect some manner known to thelaw,must

Held , 1. That it was not necessary that equity might interfere incases ofhard- may betaken advantage of onamotion stand as conclusiveof the rights of the

to arrest of judgment, or on error. parties.
the persons required by the statute to ship .)

3. Where a true cause of action is not Michael Byrne v. City of Chicago.- Apo

sign the petition before the election ,
8. However, when fully executed, and

should do so in person . Each person not depending on continuous acts, it is declared on , thesupreme court will not

consider whether, under the facts, there
peal from Cook . – Opinion by BREESE,J.

could authorize his signature to be at- not subject to revocation .

tached by another. And this could be
is a ground for the liability of the de- NEGLIGENCE AS TO A CANAL BED.

doneat a prior public meeting, the 278.-1874.-C. B. & Q. R. R. Co. v. Van fendants . STATEMENT. - Boat and cargo lost by

names being taken down by the sec Patten , Adm'r.–Opinion by Schol- Jonas Berger v. Jonas Peterson. — Error striking on a rock in the bed of a canal.

retary , and afterwards attached by a to Knox . - Opinion by CRAIG, J.
Averment on suit, that the rock wasneg

committee appointed by the meeting. LEGAL EFFECT OF ERROR - SPECIALVERDICTS
ligently left by the city when the canal

CONSTRUCTION OF WRITTEN CONTRACT - TEN

And persons so assenting at the public
was constructed . Defense that it was

meeting are estopped from afterwards
DER - INTEREST ON BREACH OF CONTRACT — subsequently precipitated into the canal

disputing their signatures.

STATEMENT . - Suit for death of intestate by a land -slide. Verdict for defendant,

[ Asto the notices, held, the proof by negligence of appellant. The case in STATEMENT.-Suit to foreclose a mort. Held ,

showed they were properly given ).

1. That where a land slide precipitatesevidence. The following points were de gagegiventosecure thefulfilment ofthe

following contract : a rock into a canal, and the rock remains

24.- Alfred Berrington v. Michael F. Ca- cided :

sey.- Error to Cook . – Opinion by

" Whereas I , Jonas Berger, have ,by there undiscovered, negligence cannot

1. When, from all the evidence, it is

WALKER, J. evident

that the same verdict must be mydeed , bearing date the 6thday of beimputed, if loss thereby occurs ; since

COVENANT OP rendered on a newtrial

, the court will May, 1868, sold and conveyed to Jonas thecity could notreasonably be required

Peterson, one-fourth interest in my pa- to draw off the water periodically, in

POSSESSION - ELECTION AS TO Of not reverse a cause for error in the giv, tent forimprovements in melodeons, order to inspect the bed of the canal.

ACTION ON BREACH -WAIVER OF TENDER.ingof instructions; but where the rightandimprovements in key coupling mu JamesWalsh v. The People. – Appeal

STATEMENT. - Suit in assumpsit for there is error in theinstructions which Joseph Peterson has paid me the sum of from County Court of Cook . - Opinion

breach of the following lease : might have misled the jury, the cause $ 1000, I now hereby agree that, in case
by Scott, J.

Chicago, Dec. 7, 1871 . will be reversed .

“ Received of M. F. Casey ten (10 ) dol

the said Jonas Peterson shallfail to real- | CORRECTING ERRORS IN TAX ASSESSMENT.

2. Where a special verdict is required ize the said sum of $ 1000 from the sales Held, That under R. S. 1874, % 191 , p. 889,

lars, on rent of store on corner of Lake underthe statute,thecourtexhaustsits ofsaid patent,orinstruments madein a county court hasplenary powers to cor
have for $ 100 permonthuntilMay, 1873. and it is error toinform the jury thatif pursuance of the same, withinthree recterrors in assessingtaxes, and may

Alfred Berrington."

from this date, then, and in that relieve, therefore, against a mistaken

theyareunabletouswer the interroga: case,I promise and agree to pay tohim double assessment, under different de

While Caseywasin New York, Ber- tories because ofthe uncertainty of the the said Jonas Peterson ,said sum of one scriptions of land, and retain the pro

rington re- leased thestoreto another. evidence,theymight so report; for thisthousanddollars,upon his reconveying portionof taxes justly assessed .
On return ,Casey offered to pay the$100 intimates that thecourtprobablyregards to mesaid interest so conveyed

tohim Margaret Walker et al. v. Noah L. Deibl.
for the first month, but it was refused ; the evidence asurcertain. Also, to in as aforesaid .

and he brought suit. Held ,

Witness my hand this 5th

formthemthat, in such case , theymay, day ofAugust,1868.
-Appeal from County court of Winne

Jonas Berger."

1. That the instrument was a lease , nevertheless, return a general verdict
bago . - Opinion by CRAIG , J.

and notmerely an agreement foralease; especially if theinterrogatories comprise conveyance,but Berger refused to re

In May,1874, Peterson tendered a re

and that, therefore, the law implied a the vital issues of the cause. ceive the deed, or pay the money . In
-PAYING CLAIM BEFORE ALLOWANCE.

covenant for possession ; for the breach 3. In actions of negligence,the plain the suit the $ 1000 was decreed, with in Held, 1. Thatan administrator can only

of which an action would lie.
tiff may recover, even if guilty of con . terest from this time, (May, 1874. ) on petition and decree, obtain authority

2. It was optional with the lessee to tributory negligence, if the negligence o

bring assumpsit or ejectment in such the defendant is so gross as to make his scribing the degree of efforttobe em ing at the time of thedecease of the

Held, 1. That this contract, not pre- to sell lands in order to pay debts exist

3.Thatthe refusalof the defendant so as to an intestates in actions like the ployed in effecting sales, the lawwill intestate. He cannotsubsequentlycon

to receive the rent offered , released all present.

imply merely a reasonable effort, taking tract a debt, and then obtain an order to

into consideration the ability and means sell lands to pay such subsequent debt,

obligation to make a formaltender. even if it be contracted in the course of
Sarah Morse et al, v. Ellen Thorsell.- at command.

258. — 1874. - Kamphouse et al. v. Gaffner. Appeal from Knox.-Opinion by Wal 2. If, at the expiration of the time settling the estate .

-Appeal fromWinnebago. — Opinion prescribed in the contract, a demand was
2. Where an administrator pays a claim

by SCHOLFIELD, J.

made by the patentee for a reconvey before it is allowed by the court, he does

DOWER — EVIDENCE - EQUITABLE

ONSTRUCTION OF LEASE - LICENSE TO WORK

ance ,and an offer to refund the money, soathis peril, and must take the risk of

this was notsufficient to place the other proving up the claim and getting it

MINES - LOCUS IN QU Held, 1. Tha: title to real estate, when party in fatal default, unless it was also allowed , as any other creditor .

admissible by verbal evidence , can only shown that the patentee was ready to 3. And this rule applies to taxes, in

be established when it is clear and satis- pay the money. A mere offer to pay, surance , and costs in ejectment suits.

STATEMENT. - Trespass quase clausum inmining lead oncertain lands in Jo Da. factory. And if, in a suit for dower, the without present ability, constitutes no

UNITED STATES SUPREME COURT .

viess county, ( whence thecause was re- band, in his lifetime, paid the purchase

petitioner can only testify that her hus- tender.

3. The contract provided no forfeit. PROCEEDINGS OF.

moved by changeofvenue toWinnebago:? moneyforthelot, from having heard ure; and, therefore,the $ 1000becoming

Plea, a grant by lease, and a parol li- him and the vendors say so ,this ishear- dueon breach,remained due,andPeter

Wednesday, March 15, 1876.

cense to mine the lead . Held , son retained the rightto enforce payment On motion of Matt. H. Carpenter, John T. Wil

bon , of Boston , Mass., was admitted .1. That itis error to instruct a jury say evidence,and should berejected .
2. Dower cannot be assigned on an at any time. Forbearance worked no

on motion of Mr. Phillips, N. T.' Stephens, of

thatinregard to alease, they should equitable estate, unless the title could forfeiture oftheright.
Lawrence, Kansas,was admitted.

“ consider the words used therein hav - have been converted into a legal title, 4. The allowance of interest from the On motion of J. W. Johnson , Charles S. String

ing reference to thedescriptionor loca- by a bill for specific performance. Hence,time of offeringthe reconveyance, was

fellow , of Petersburg. Va. , was admitted.

No. 167.Enoch Totten, administrator, v. United

tion of said lands, and words denoting a contractnot performed cannot confer correct. States. This cause was argued by EnochTotten

merely bearing or direction,must, in al dower; and, if assigned before perform : Joseph Nowak v. The Excelsior Stone Smith for appellees.
for appellants, and by Assistant Attorney General

cases, yield to words referring to fixed

monuments or objects upon, orinthe assignee cannot avail to give a dower

ance, a subsequent performance by the
Co. - Error to Superior Court of Cook .

No. 168. Horatio N. Spencer v. The United

States. This cause was argued by Joseph Casey,

landsitself,when conflicting therewith ,” right to the widow ofthe assignor.
-Opinion by Scott, J. for appellant,and by Assistant Attorney General

this leaving a construction of a written
Smith for appellees.

3. Where suit for dower is brought BILL OF EXCHANGE - REQUISITES - ETFECT

instrumenttothe jury which belongsto against a married woman, the husband

No. 169. John Doe, ex dem . ,Sidney Oaksmith

OF ACCEPTANCE - CONSTRUCTION OF STAT et al . , v . Horace S. Johnson. The argument for

the court. The court must give to the of the defendant is a necessary party , in this cause was commenced by Edward Lander, of

jury, as matter oflaw, what the legal consequence of his curtesy, or any other

counsel for plaintiff.

construction of the instrument is and interest he may havein the lands.
Held , 1. That the essential requisites

Adjourned until Thursday at 12 o'clock .

the jury are bound absolutely to take
of a bill of exchange are, that it be Thursday, March 16, 1876.

the construction . Norman Frame v. Austin Badger. - Ap- drawn in the usual way, according to Onmotion of W. W. Warren , John R. Baker of

2. But it is for the jury to say wheth pealfromMcHenry. – Opinion by the custom among merchants ; that it be Ipswich ,Mass.,was admitted to practice.

er a trespass was committed within the WALKER, J.
for a specific sum ; and that it be paya On motion of W. A. Meloy, E. Willoughby An .

boundaries laid down in a lease. ble absolutely, and without conditions.
derson ,of Washington , D. C., was admitted .

No. 577. The Central Railroad and Banking

3. It is also for the jury to determine
2. When a bill is accepted in writing, Company v. The State ofGeorgia.

whether in regard to mining, the words
the acceptor will not afterwards be per No. 578. The Southwestern Railroad Company

“ crevice " and

v. the State of Georgia. The motion to advance
' range " are synony Held , 1. That abstract and inapplica- mitted to insist that there was no con

mous. ble

instructions are erroneous,as tending sideration for his acceptance ; nor that these cases,was submitted by B. H. Hill,in sup .

4. A beneficial privilege in lands, as a to mislead the jury into the considera- he had no funds in his hands at the time 169. John Doe, exdem. , Sidney Oaksmith , v.

privilege to work mines, can only be tion of irrelevant circumstances, and so of the acceptance, belonging to the Horace S. Johnson . Theargument of this cause

granted bydeed ; so that every license to bewilder and confuse them . drawer ; northat he was not then, and concluded by W.A. Meloy for plaintiff.

that authorizes such acts as not only re 2. When evidence is slight, or is high- did not thereafter become, indebted to No. 513. The United States V. John W. Norton

Fhis cause was argued by Assistant Attorney Gen
quire to be performed upon the land, ly contradictory, it is unfair and mis- the drawee, in any manner.

but which gives some usufruct of the leading for the to select isolated
eralSmith , for plaintiff, and by Abram Wakeman

3. The 9th section, ch . 98, R. S. 1874, for defendant
land itself is properly a grant of an in- 1 portions of the evidence, and give it I p . 719, has no reference to bills of ex No. 170. James B. Pace v. Rush Burgess, colleo

SELLING LANDS OF AN ESTATE TO PAY DEBTS

case .

KER, J.

ESTATE

PARTIES .

OF TRESPASS

MEANING OF WORDS - REVOCATION OF LI

CENSE .

UTE-AMENDMENT OF COURT RECORDS .

ABSTRACT AND INAPPLICABLE INSTRUCTIONS

-INSTRUCTIONS AS TO EVIDENCE.
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Jenner to remand for further findings and for certiorari

mons also submitted a motion for additional findings .

No. 173. Beakeley Wilson v .

!
J. Durant and C.W. Hornor for defendant.

costs.

costs .

tor, etc. The argument of this cause was com James Lowndes, in support of the same, and Harvey ing the highest intellectual and moral till the prospect of a possible legislative

menced by Charles S.Stringfellow for plaintiff.
Adjourned until Friday at 12 o'clock .

NO. 224. Parvey Terry to: The Bank of Commerce: standard withinthe bar, is by admitting enactment admitting women toitsbar

Themotion for a certiorari in this cause was submitted to its ranks all classes of mature citizens prompted it to do so ; nor does it pre

Friday, March 17.

On motion of C. F. Peck, Joseph M. Pile , of New York. On motion ofË . L. Stanton, dismissed, per and moral qualifications. The freest and the admission of attorneys ; evidently

No. 389. ST Boyer por The First National Bank of possessing suitable mental, educational scribe any rules whatever concerning

Philadelphia , Pa ., was admitted. Ku.903." The United States v. John B. Raymond,as fullest competition is necessary in any considering the legislative provisionssur

No. 170. James B. Pace v . Rush Burgess, collec signee etc.,and othercases. The motions of Casey and department of industry, to the develop- ficient authority for ite course in admit

tor, etc. The argument in this cause was contin .
ued by Assistant Attorney General Smith for in these causes was argued by them in support of the ment of the highest order of talent in ting them in accordance with those pro

defendant, and concluded by W. P. Burwell for same and by Assistant Attorney General Simmons in that department. If one-half the human visions. At the time the constitution of

plaintiff .

opposition thereto. Assistant Attorney General Sim

race is shut out from competition, just so Wisconsin was adopted , the establish
No. 171. Albert Grant v. Jay Cook & Co.

No 172. Albert Grant V.
No. 539. Marshall0. Roberts v. The United States, much mental and moral ability is exclu- ment of a bar was a legislative function,William H. Rhawn .

These causes were submitted on printed argu gued by Assistant Attorney General Smiih in support of ded , and the standard is necessarily and the judiciary had never possessed

ments by N. Wilson for defendants, no counsel the sameand by Thomas Wilson in opposition thereto . lowered .
any power for the admission ofattorneys,

appearing for the plaintiffs. yette McCrellis.

No. 173. Blakeley Wilson v. L. McCrellis.
No. 178. Beakeley Wilson v . Peter Boyce. The ar Let the standard be placed as high as cxcepting such as had been expressly

No. 178, Blakeley Wilson v. Peter Boyce. The gument of these causes was concluded by Isaac M. Scud- the legislative or judiciary powers shall conferred upon it, either by constitu
argument of these causes was commenced by H. No. 174. Jilson P.Harrison v.Esther B. Meyer, wid - choose - build up the barriers never so tional provision, or by legislative enact
A.Clover for plaintiffs, and continued by John D.

8. Dryden for defendants .
mentsby D. C. Labatt." for plaintif in error,rand by en: high, against ignorance , incompetence ment. Previously to the adoption ofthe

Adjourned until Monday at 12 o'clock . and dishonesty ,and if women can not. State constitution, and at the time of its

No. 175.Warren Hall, appellant, vs. The United scale those heights, she will gladlystay adoption, theWisconsin courtsadmitted
Monday, March 20 .

No. 182. the United States v.Margaret Roach,execu- outside; if she can , she has earned the attorneys by authority conferred upon
No. 147. Wm . Barnes v. the District of Columbia.

In error to the SupremeCourt of the District ofColumbia . Jant in No.175, and by T. A.McPherson, for appel
: right, and it will promote the “ highest them bythe territorial legislativeassem

Hunt, J., delivered the opinion, reversing the judg: lee in No. 182, and submitted on printed argumentsby order of professional excellence, ” for her bly, and subject to its restrictions. Had
mentof the said Supreme Court, with costs, and re Assistant Attorney General Smith , for appellee in No.

to be admitted. the framers of the constitution intended
manding the cause , with directions to affirm the judg. 175.
ment of the special term upon the verdict. Dissenting , No. 176. The United States v. Eugene Dickelman . 2nd . That the right of the courts to to take this power from the legislative

Swayne, Strong and Bradley, JJ .

ambia3.4o .138. Francis X. Dant v. the District of lants,and continued by J. p .McPherson , for appellee. it, is paramount to that of the legisla- the government, an unequivocal expres

ant Attorney General Smith,
of counsel for the appel- establish a bar and regulateadmissionto and confer it upon thejudicialbranch of

Columbia in error to the Supreme Court of the District Adjourned until Wednesday at12o'clock .

of Columbia . Hunt, J., delivered the opinion , rever
ture. sion of that intention would have been

sing the judgments of said Supreme Court with costs, This proposition seems to be thrown necessary ; but no such expression was
andremanding the causes , with directions to award a

new trial.
SHOULD WOMEN PRACTICE LAW out rather as a hint that the legislature made. On the contrary, the powers of

No. 166. Harvey Terry y,Emily !!. Tubman inerror
to the Circuit Court of the United States for theSouth

IN WISCONSIN ? has no right to provide by enactment for the judiciary are enumerated , and that

the admission of woman , and that the of establishing a bar is not among them.

ern District of Georgia , Huut, J. , delivered the opin

ion, affirming the judgment of said Circuit Court with JUSTICE RYAN'S OPINION REVIEWED. court would refuse to be bound by such And the constitution furthermore pro

No 11. Samuel N. Burbank , Tutor &c. , v . E. B. Big enactment,shoulditbe effected, than as vided that “ all laws now in force in the

low, et al., appeal from the Circuit Court of the United

States for the District of Louisiana, Bradley, J.,deliv
The argument of the learned judge, in an argument bearing directly on this territory of Wisconsin, which are notre

ered the opinion, reversing the decree of the Circuit denying the application of awomanfor case; forthecourtclaims that no sucha pugnant to this constitution,shall re

Court:with costs and remanding the coutewith direc- admission to thebar of the Supreme Court legislative provision non exists: The mainin force untiltheyexpire by their

No. 104. Myra Clark Gainesv. Joseph Fuentes et al.. ofWisconsin , resolves itself into four learned judge says : “ The Constitution own limitation, orbe altered orrepealed

delivered the opinion , reversing the judgmentofthe leadingheads, as follows: makes no express provision for the bar. by the legislature." Art. XIV, section 2,

Supreme Court with costs , and remanding the cause 1st. That the admission of women to Butit establishes courts, amongst which const. Wis. This, of course, recognized
with directions to reverse the judgment of theSecond distributes all the jurisdiction of all and continued in force the territorial
District Courtforthe Parish of Orleans,and to direct & the bar, would “ lower the standard of

transferof the cause from that court to theCircuit professional excellence.
the courts of Westminster Hall, in legislative provision for theadmission of

pursuant to the application of the appellant. Dissent 2d . That the right ofthe courts to es- equity and at common law. Putnam v . attorneys. The constitution does not

ing, BradleyJustices Swayne, J. J. and Waite. C. J. tablish a bar and regulate theadmission Sweet, 2Pew ., 301..Andit rests in the forbid the legislatureto establish a bar,

No. 164. Elon Farnsworth etal., appellante v. the

Minnesota and Pacific Railroad Co. et al.; appeal from
to it, isparamounttothat of thelegis- courts all the judicial powerof the under such regulations as it shall deem

theCircuitCourtoftheUnited States for theDistrict
ature.

State. The constitutional establishment suitable.

of Minnesota , Field , J., delivered the opinion of the

That it is competent for the

court affirming the decree of the Circuit Court with 1 3rd . That the common law has always of such courts appears to carry with it egislature to exercise legislative powers

ONO: 860. John and Thomas Henderson v. WilliamH. excludedwomen from the bar, and that thepower to establishabar topractice not forbidden by the constitution of the

Wickham ,Mayor of New Work, et al.:

appeal from the the statute lawof Wisconsin does not inthem . Andadmiseion to the bar ap. UnitedStates or ofthe State, see 10Wis.,

Circuit Court of the United States for theSoutheru Dis- modifythe common law in this respect. pears to be a judicial power. It may there- 195. We have already shown that the

reversing the decree of the Circuit Court with costs, 4th. The social argument. fore become a very grave question for establishment ofa bar was, both in Eng

and reminding the cause with directions to enter a de

cree foran injunctionin conformitywith the opinion of

Wewill consider these intheir order : adjudication here,whether the constitu- land and in this country, alegislative

this court.
1st. Thatthe admission of womento tion does not intrust the rule of admis- power. Hence, the constitution author

No. 633. The Commissionersof Immigration v . the the bar, would" lowerthestandard of sion to the bar,as wellas of expulsion izes the legislaturetoestablisha bar unNorth German Lioyd . Appeal from theCircuit Court from it , exclusively to the discretion of der such rules and regulations as it shallof the United States for tho District of Louisiana.Mil- professional excellence. "
ler, J., delivered theopinion , affirming the decreeof Thelearned judgeimplies,ratherthan as the courts.” The italics are ours. think fit, and does not give the courts
the said Circuit Court in this cause, with costs.
No.478. Chy Lung v. J. II. Freeman et al.: in error serts this proposition , when he says : " A This " seems” to be the enunciation authority to over-ride such rules.

to the SupremeCourt of California. Miller, J.,deliver good bar may be said to be a necessity of of a new doctrine. Originally atcom
3rd . That the common law has always

ed the opinion reversing the judgment of the SupremeCourt, with costs, and remanding the cause with in a good court. This is not always under mon law , parties conducted their own excluded women from the bar, andthat

structions to enter an order discharging the prisoner stood , perhaps not fully by the bar itself. cases, whether civil or criminal. Attor- the statute laws of Wisconsin does not

No. 162. John W. Morsell et al., appellants, v.the On the bench, the lesson is soon learned, neys were first constituted by letters modify the common law in this respect.

First National Bank ofWashington. Appeal from the thatthe facility and accuracy of judi- patent from the king, “commanding the If the question raised by the learaed

J., delivered the opinion, reversing the decree of the cial labor are largely dependent on the justices to admit the person to be an at- judge, “ whether the Constitution does

Supreme Ciure, witb costs and removiding the cause learning and ability of the bar. And it torney to such an one.” Bacon Ab . I. , not intrust the rule of admission to the

tor's report,and to enter a decree in conformity with well becomes every court to be careful p . 474. Cooley's Blackstone, II. , P, 24. bar, as well as expulsion from it, exclu.

No. 195. Henrietta Hoffman v.the John Hancock Mutu- ofits bar,and jealous oftherule of ad . And during the earlier history ofour sivelyto thediscretion ofthe courts," be

the affirmative, as he

Court ofthe leited Stateer of the Northern District thoseinitthe highest order ofprofessional ex- neyswasexercised exclusively by the strongly intimates that it should be, it is
decree of the Circuit Court , with costs . cellence. " "Wereita fact that the men- colonial governors. (See opinion of Nott, quite unnecessary to review the ques

No. 834. Chester A. Arthur,collector, etc., V. James talandmoral qualifications ofapplicants J. , inrefusing the application of Belva tion ofcommon orstatutory law , in this

P.Cumming et al. In error to the Circuit Court of the for admission tothebar of the Supreme Lockwood foradmission to the Court of connection .And hereit may be obser

Swayne, mydelivered the opinion, afirming the judg: court,were carefully investigated ,and Claims,Washington : in6Chicago. Le ved that,while the courtdoes not adopt

ment of the Circuit Court in this cause,with costsand that onlythoseof learning and ability, GAL News, 277.)Theadmission of attor- this principle of the paramount authori

NO 1967. H. G. Angle y. The Northwestern Mutual thorough training and staunch integrity, neys was, therefore, primarily an execu- ty of the judiciary, in decidingwhat
LifeInsuranceCompany. Appeal from the Circuit Court

of the United States for the District of Iowa. Clifford , were admitted, all others being refused, tive function, to which the judiciary classes of persons shall be admitted to

I., delivered the opinion , reversing the decree of the this argument would carry more weight, was expected to yield, and which it the bar, for the purpose ofsurmounting

Circuit Court, with costs, and remanding the cause
withdirections to enter a docree in favor of the com as showing the intention of the court did yield , implicitly . Attorneys were any supposed legal impediment to the

plainant, thus to elevate the standard of profes- not admitted in any other manner than admsision of women ; and while it bases
, V. .

No.156. John A.Hall et al. the United States. In sional excellence. But,as amatter of byorder ofthe king until legislation its refusal mainlyon such alleged legal

error to the Circuit Court of the United States for the fact , a refusal to admit any applicant to was hadupon thesubject. The first impediments, it nevertheless strongly

District of Minnesota. Clifford,J.delivered theopin thebar of the Supreme court, on his ex- such legislation was the Stat. Westm . 2, intimates thatshould the legislaturere

No 163. The Board of County Commissioners, Coun: mission to thelower courts oftheState, time been followed up, by subsequent would then, for the sole purpose of ex

hibiting to that court a certificate ofad- c. 10. This statute has from time to move those impediments , the court

counties of Albanyand Carbon: Appeal from the su is unprecedented. And it is rarely the legislation , authorizing the courts to ad- cluding women, decide that the legisla
preme Court of Wyoming. Clifford , J., delivered the

opinion , affirming the decree of the Supreme Court, case that an attorney is disbarred . Be mit attorneys under certain prescribed ture has no right to control thejudiciary

his mental qualifications never so mea rules and regulations. “ In both Eng in this matter. In other words, the court
No. 149. Henry H.Blease v . Albert C. Garlington ; ap

poal trom th circuit court of the United States for the gre, his scholarship 80 poor ; land and this country," says Judge Nott, refuses admission to woman on the

district of South Carolina. Waite, C .... delivered the though hebe besotted and imbruted by in the above quoted opinion,
opinion affirming the decree of the circuit court,with

“ the ground that no statute exists, authoriz.

the excessive use ofliquor and tobacco, power of appointment was conferred ing her admission, and in the same ar

for tandlbert GrantHilaw Cooke & Co to No. and thoughhisreputation for integrity upon courts by statute.” Theitalics are gumentstrongly intimates that, should

premecourtof the District of Columbia. Waite, c. I. be such that he is neither respected nor ours. sucha statutebe passed, it would still re

announced thedecision affirming the judgments of the trusted by any who know him, he is ad Whatever power, then, the courts fuse her, on the ground that the admis

No.576. David F. Barneys the Steamboat D.TeMar- mitted unchallenged, andwith rare ex- may have in admitting attorneys is, and sion of attorneysis a judicial, and not a

tin ,etc or appeal tromaibeicircuit court of the United ceptions, retainedwithin that same bar ever has been such. and such only, as legislative function.

J., delivered the opinion dismissing the appeal, with which refuses the application of a wo has been conferred upon them by stat " The common law has always excluded

No. 508, Peter B. Amory v . Samuel B. and James man for admission – while admitting ate. To this legislation , so conferring women from the bar, ever since courts

Amory, executors. No. 609, Peter B. Amory v. Sam- tbat her mental and moral qualifications the power, and prescribing the restric- bave administered the common law,”
uelB. and James Amory, executors. Waite, C.J.,

announced the decision denying the motions toadvance are such that no personal objection can tions within which they shall be exer- says the learned judge. This is the com

be raised - lest the standard of profes: cised, the courts appear always to have monly received doctrine, but is it cor

No. 168,H.N.Spencer v. The United States, appeal sional excellence should be lowered ! yielded without objection, making rules rect ? Common law consists in immemo

decision , remanding the record in this cause to the court Most heartily do I concur with the and regulations only " in aid and fur. rial usage, and is defined in tbe decisions
of

No.684, The State of Louisiana et. al., J. P. Macauley opinion of the honorable court, as tothe therance of the dispositions of the legis- of the courts, and in some declaratory

1. Chas. Clinton , auditor. Waite, C. T., announced the importance of maintaining a high stan- lature. ” Bacon Ab., p . 481. The legis. statutes. Has immemorial usage " al.
decision of the court,denyingthe motion to dismiss this dardofprofessionalexcellence. ButI latures of our severalStates. following wavs, ” or ever , " excluded woman from
Adjourned until Tuesday at 12 o'clock . do not understand that the honorable the English precedent, have likewise the bar ?” Never ; because until within

Tuesday, March 21 . court proposes to maintain such a stan. conferred upon the courts power, under a few years, in America, women have

On motion of Matt H. Carpenter, W. E. L. Dillaway lectual or moraltests to applicants; but attorneys ; nor does it appear that the when they have applied, under stażutes
dard by practically applying either intel certain rules and regulations, to admit never applied for admission ; and now ,

On motion of George W. Paschal, James M. Bur- thatthe only test it does apply-the courts have everobjected to such legis- making no express provision for the ad

on motion of Assistant Attorney GeneralSmith , Rus- statute being formally complied with — is lation, or claimed that the admission of mission of woman, the weight ofauthor.

Hell H. Conwell, of Boston , was admitted . that of sex. attorneys' was not a suitable subject of ity is in favor of cheir admission. That

motion of James Lowndes, reinstated , on payment of With all deference to the wisdom of legislative enactment. by “ immemorial usage,” women have

The Supreme court of WiscWilliam Godfrey etal., v. Harvey Terry . I the honorable court, I would respectful osin does not studied law , and applied for admis

The motion to advance this cause" was"submitted by I ly submit that the only method of attain- I not appear to have questioned this right sion to practice,makes no common law

these causes.

with costs.

never

costs and interest .

costs .

or dismiss these causes .

1

No. 830. William J. De Treville v . Robert Smalls. On

costs .
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against their admission. As well might is required to begiven eitherto consignor
call for them, and, ordinarily , no notice

it be claimed that, because formerly, woº

,

TO ATTORNEYS.
son , by his certain deed of trust, duly executed ,

men did not receive a collegiate educa
or consignee. But the further duty is

bearing date the twenty -fourth day of November, A.D.
1874, andfiled for record in the recorder's office of Cook

tion, suchan education for them is con- enjoined upon an express company to county, Illinois, on the second day of January, A. D.
1875, and recorded in book 393 of records , at page 437 ,

trary to commonlaw ; or that because, deliver the goods atthe residence or conveyed to Oscar7. Avery, of Chicago, Illinois, as
formerly, women did not become edi? place of business of the consignee ;and The Trust Department of the Ilinole trustee, all the premises situatein the city of Chicago,

tors, or authors, or type-setters, that it also, sometimes, the furtherdutyof ma
Trust and Savings Bank was organized to and des ribed as follows,to wit: Lot three (3) in the

is now contrars tocommonlaw forthem king collection of theprice ofthegoods, supply a want of long standing in the Trustees subdivision ofthewesthalf of sectioneweang.

to becomesuch . It does not appearthat and returning the money to thecon

the English courts, in either ancient or

West. A responsible Corporation which , teen, east of thethird principal meridian, in trust, tosignor.
secure the payment of three principal promissory notes,

modern times, have ever had an oppor. 2. Where goods are sent C.O. D. , and unlike individuals, does not die, but has bearing even date with said trust deed, made bythe

woman from ad arenottaken by the consignee on pre : perpetuity ; which will receive on de

saidDaniel T. Nelson, and payable to the order of Mary

missionto thebarby a judicialdecision, sentation,itis the duty ofthe express positmoneys ofEstates , or in litigation cagouldingen met hetons nie the rateoferte percent

forthe very goodreasonthat shehas company to notify theconsignor at line awaitingsettlement, orwhich ,from any rea one of said principal notes (numbered 1 ) being for the

neverapplied , and if there is noprece: fordamagesinfailingso to do.
sum of one thousanddollars, and payable one year

son , cannot be invested or loaned on fired alter the date thereof, the interest installments thereon

dent in English practice, for her admis. for said one year being further evidenced by two inter

est notes or coupons, of forty dollars each ; another of
sion , neither is thereany precedent William E. Hale et al . v . John Johnson . time, and receive and execute trusts, and in said principal notes (numbered 2) , being for the sum of

against it , and it may as well be claimed - Appeal from Cook . – Opinion by vest money for estates, individuals and orethousanddollars,andpayable two years after the
date thereof, the interest installments thereon tor said

that the courts favor ber admission, as SHELDON, J. corporations.
two years , being further evidenced by four interest

that they oppose it, so faras the question notes or coupons, each for the sum of forty dollars ; and
PRIVATE NEGLIGENCE CONTRACTORS All deposits in trust department of the other of said principal notes being for the sum of

of precedent is concerned.

(To be continued . )
SERVANTSLIABILITY .

the Ilinois Trust and Savings Bank draw 4 the datethereof, the interestinstallments thereon for

STATEMENT. - Appellee was a day-labo- der cent, interest, and are payable on five notes or coupons, each forthe sum of forty-eightdollars,

SUPREME COURT OF ILLINOIS. rer, and, in excavating for the foundation days notice. Negotiable certificates are all ofsaid principal notes and the said interest notes or

coupons, respectively , drawing interest, after maturity,

ABSTRACT OF OPINIONS FILED AT Ortawa of a wall, so thathe lost his arm . Judg issued when desired. Deposits in Sav.

at the rate of ten per cent. per annum , said principal
notes amounting in the aggregate, to the suin of three

ment below was rendered against the ings Department draw 6 per cent. interest

thousand two hundred dollars, the same being the

Peter D. Hawrer v.Henrietta Hawver.- appellants, contractors, and also against upon the usual regulations.
amount of the unpaid purchasemoney for said premises
at the date ofsaid notes, and said trust deed securing

Appeal from McHenry.- Opinion by the owner, who had employed them to
tbe same.

The bank is located at 122 & 124 Clark And whereas said deed oftrust provides, that in case

Scott, J. erect the house . of default in the paymentof the said promissory notis.

JUSTIFICATION IN SLANDER - HUSBAND AND
Street ; has a paid -up cash capital of or either of them , principal or interest, or any part

thereof, then . on the application of the legalholders of

WIFE TESTIFYING . $ 500,000, and surplus of $ 25,000. saidprincipalnotes, or eitherof them , it should be law
SHOULD A WOMAN LAWYER WEAR HER ful for the said trustce, his heirs. assigns, or successors

STATEMENT.— Suit for slander. The HAT IN COURT ? in trust, to sell the said premises, and all the right,

wife of defendant was excluded as an DIRECTORS :
andequity ofredemption of the said Daniel T. Nelson,

Chicago, Illinois, March 21 , 1876 . his heirs and assigns therein , at public vendue , at a door

incompetentwitness, but the husbandof Editor OFTHE LEGAL News : ofsuch building as shall then be used as thecourthouse

the plaintiffwas admitted. There was

W.F. COOLBAUGH, JNO. B.DRAKE, of the county of Cook ,in the city of Chicago,Illinois,

Being in favor of complete legal and

a plea of justification in the case, Held,

or apon said premises, to the highest bidder, for cash ,
ANSON STAGER, L. B. SIDWAY, having first given notice of such sale , in a newspaper

1. That where a defendant, in an action been most deeply gratified to see my

political equality of the sexes,I have

C. M. LINDGREN, Dr. N. 8. Davis,
published in the countywherethesaid premises are sit
uate , twenty days before such sale , and to execute and

for slander, fails to establisha pleaof adopted State throw open to woman the Jno. McCAFFERY, R. T. CRANE,
deliver to the purchaser or purchasers at said sale , &

deed or deedsof conveyance in feeofthe premisesgold ;
justification by the proof in preponder- doors of the legal profession, and have Wu. H. MITCHELL, Isaac WAIXEL, and that it should not be obligatory upon thepurchaser

ance,this failure isnot, of itself, a con- been no lesskeenly gratified to see the at said sale ,toseeto the applicationof the purchase

clusive evidence of malice. It is sufli. wisdom of that measure confirmed by GEO. STURGES, Theo. SCHINTZ, And whereas it was inand by said deed of trust stip

cient if he believed the charge was true, the promptness ulated and agreed,that in caseof default in any of said
H. G. POWERS,which several JOHN CRERAR,

payments of principal or interest ,orof a breach ofany
although he may have been unable to

ladies of acknowledged capabilityyoung
O. W. POTTER. of the covenants or agreements therein , then and in that

prove it .
case the whole of said principal sum s -cured by said

2. The wife of the defendant is an in- braced the opportunity for honorable
and irreproachable character have em deed of trust , and the interest to the time of sale, ac

cording to the tenor and effect of said indebtedness,

competent witness in such case .
OFFICERS : should and might become dueand payable , and the said

labor thus afforded them , and by the premisesbesold in likemannerand with the sameef

3. But the husband of the plaintiff JNO. B. DRAKE,
fect as if the said indebtedness had matured .

may testify, because the rightof action easy dignity, and modest ability with L. B. SIDWAY,
And whereas default was made in the payment of said

which they discharge their duties. But Prest.

is property ; and being the separate I beg leave to propound, through the
2nd V. Presto principal note (numbered 1 ) due and payable one year

after the date thereof,and also iu the payment of the re

property of the wife, it is the exact case medium of your paper, which cannot H. G. POWERS,
spective interest installmentsdueandpayableon May

Jas. 8. GIBBS, 24th , 1873, and November 24th , 1875, on all ot saidprin

specified in the statute, where the hus . be less friendly to the lady lawyer than
cipal notes--no part of said principal notes or any in

V. Prest.
band and wife may testifyfor andagainst to the law , a question to thebench and

(9-34 ) Cashier. stallment of interest thereon having been paid -- and by

reasonof such default, the said Mary A.Merriman , the

each other the same as other parties .
the bar, and especially to the lady mem Land Title Notice.

legal holder ofall of said notes , has elected and declared

4. Another exception in the statute is, bers of the latter, concerning court-room STS
the whole of the principal sum secured by said deed of

TATE OF ILLINOIS , COUNTY OF COOK , SS.
trust to be due and payable, and bas applied to the un

in cases where the wife, if unmarried,
Superior court of Cook county. Sylvester Willard .

dersigned (the trustee in said trust derd named ) to ad
Would it not be more in Jane F.Willard , the unknown heirs atlaw of Jonathan

would be plaintiff, or defendant. And keepingwith their new
office if they, Bamiedo oicer,Jane Officer, Jolin Evans, Margaret

etiqnette. vertise and sell the said premises for the purpose and in
the manner provi ed in suid trustdeed .

so, where the wife is entitled tobring the lady lawyers, would remove their Evans, John Nutt, Annie E. Nutt, Henry Brookes
Now, therefore , public notice is hereby given that I.

the undersigned Oscar F.Avery , the trusteenamed in

suit in her own name as though she were hats, and address thecourtwith head Harriet N. Brookes and to allwhom it may concern: said deed of trust, in pursuance of said application , and

unmarried .
under the powers and for the purposes expressed in said

[Note. The present statute provides of the bar are compelled to do ?

uncovered , as the gentlemen members A.D.1876, a petition was filed by the undersigned in trust deed , will, on Welnesday, the nineteenth day of

Are thesuperior courtof Cook county toestablishhistitle April, A.D. 1876, at the hourof ten o'clock in the fore

that a marriedwoman may, inallcases, there notgood reasons for such equality ? county,to-wit The east quarter of lot six (6) in block
noon of that day, at themost westerly door of the two

north doors of the building standing on the southeast

wherein she has a cause of action, sue
Yours very respectfully,

corner of LaSalle and Adams streets, in the said city of

without her husband ; and otherwise,
west half of lot six (6 ) in block thirty-three (33 ) in the

E. QUALITY. originaltown of Chicago; the east half of the north
Chicago, and at the date ofsaid trust deed , and now,
used as the court -house of the maid county o ! Cook . in

where a cause of action is against her,
half of lot four (4 ) in block fifty - four (51 ) in the original

lown of Chicago: the south twenty -eight (28) feet of lot bidder for cash, the premisesaboveand in the suid trust

he Stateof Illinois, sell at public vendue to the highes

she may be sued without her husband.
eight (8), and the northtwenty -four ( 24) feetoflot nine deed described, and all the right and equity of redemp.

-W.] CENTENIAL PAPER.–We have a quanti- (9), all in block twelve (12) in fractional section fifteen tion of the said Daniel T. Nelson , his heirs and assigiis
theren .

Bolivar Blood v. Charlotte A. Barnes.- ty of ye olde style legal , note and letter Loch inclusive, and lots twenty, (20) to twenty -five (25) Chicago, March 11 , 1876 .
Appeal from Knox. Opinion OSCAR F. AVERY, Trustee.

paper, made by ye olde paper maker, and of the south halfofblock eight (8) and the whole of IRA SCOTT , Attorney. 26 30

BREESE, J.

called centenial paper. Wewill sellthe subdivision to thecustthalerofte en contente sewater UNITED STATES CIRCUOICOMANORTHERN
SEPARATE PROPERTY OF MARRIED WOMEN

legal cap at the office for six dollars a section eleven ( 11 ) , and that part west of the railrond ofUSE BY HUSBAND .
1876, -- Present. Hon . Henry W. Blodgett, District

Judge. Wilder Bush vs. John J. McKinnon , et al. - In
STATEMENT.- Appellant was a consta- ream , or in quarter ream boxes for $ 1.75 in town thirty-eight (89) north of rauge fourteen (11) Chancery .

ble, and seized on types and materials in B box. We have the letter paper folded said block nine (9). Now , unless you appear at the
It appearing to the court, upon affidavit filed in said

cauge, that Aaron B.Gifford , Mary W. Gifford , Susan

the office of “Tlie Galesburg Free ike legal cap .
May term of said court, to be holden at the court house B.Gifford, John D. Gifford , Albert Crosby and

Press," under an execution he held ; the inChicago, in said Cook county, on thefirstMondayof Crosby, liis wife,six of the defendants named in tho
May, A. D. 1876,andshow cause against said applica- above entitled'cause, are non -residentsofthe said

articles being taken as the property of New Law FIRM.--HERBERT, QUICK AND
tion , said petition will be taken for confessed , and the Northeru District of Illinois, and that their respective
title or interest of said petitioner will be decreed and

appellee's husband. She brought re
place of residence is unknown, and that personal ser

established according to the prayer of said petition and

plevin, and recovered the property.
MILLER.-An addition has been made to you forever debarred from disputing the same.

vice cannot be had on said defendants, or either of them ,

Το
and that neither of said defendants have voluntarily

WILLIAM BLAIR , Petitioner.
prove property in the husband, the fact the well known law firm of Herbert &

appeared in said cause, and it further appearing that
WILSON & PERRY , Solicitors. this suit affects the title to real estate situate within this

was relied on that he used thetypes, etc., Quick , by the admission of John S. Mil Land Title Notice.
district, now , on motion of Grinnell and Marsh , it is

ordered by the court that said defendants, Aaron B.

in order to earn a living for his family. ler to the firm . Mr. Miller is a gentle- JOHNA:DUNHAMNATILAN MEANS JAMESR Gifford , Mary W. Gifford, Susan B. Gifford , John D.

Held ,
Gifford , Albert Crosby and Crosby , his wife , ap

Abram Kleinman , and to all whom it may concern , deThat such use and control of the wife's man of fine literary ability , as well as a fendants .
pear, plead , answer or demur in above entitled causa

property,even with her consent,does good lawyer. He was forseveralyears petitkonn pase filed by the undersigned , in the circuit
notice , that on

on or before the first Monday of May, A. D. 1876 , and it

is further ordered that a certified copy of this order be

served upon each of said absent defendants , if practica

not render it liable for his debts, unless professor of Greek and Latin in the St. court of Cook counts, state of Illinois,to establish his ble, on orbefore theenth day of April , A. D. 1876, and

in case of divorce a mensa thoro, in Lawrence University, at Canton , New Thesontheast fraction of the northwest quarterof that this order be published in the Chicago LegalNews,
once a weekfor six successive weeks, before said first

which the wife sets up a separate domes
tic establishment, entirely apartfrom York. He will prove a valuable addition north of rang fifteen (13),cast ofthe thiya principa ! Monday ofMayAl DormirNorthern District of Winois , 89. - I, William H. Brad

meridian , containing one hundred and seventeen and
the husband. to the firm . Mr. Herbert, the senior sixty-seven one-hundredths acres, more or less.

ley , Clerk of the Circuit Court of the United States for

said Northern District of Illinois , do hereby certify the

American Merchants' Union Express Co member, is a gentleman of markd ability, of said court, to be holden at the court house,in the

above and foregoing to be a true and correct copy of the

order entered of record in said court on the 15th day of

March , A.D. 1876 , in the cause wherein Wilder Bush is

Y. IsaacM.Wolf et al. - Appeal from and has had many years' experience at itse petlicas,aga nad sebove fause asatoten doapplication :

Cook . - Opinion by CRAIG, J.

the complainant, and John J. McKinnon et al . , are the de

the Chicago bar. Col. Quick is a high- creed and established, according to the prayer of said
and the title or interest of said petitioner will be de fendanto, as the sameappears from the original thereof

LIABILITIES OF AN EXPRESS COMPANY AS DIS .
toned , honorable practitioner.

amended petition, and you forever barred from dig.
now remaining in my custody and control.

In testimony whereof, I have hereunto set

TINGUISHED FROM THOSE OF A RAILROAD puting the same.
ALEXANDER W. MCCLURE, Petit ioner. (SEAL . ]

my hand and affixed the seal of said court , at

my office in Chicago, in said District, this 17th
COMPANY ERRIAM & ALEXANDER, Solrs . day ofMarch A. 1.1876 .

STATEMENT.-A lot of uniforms for a CALLAGHAN & Co.-New Law Books. WM .H. BRADLEY, Clerk , 27-32
ALLEN, BARMM & ALLEN,

political campaign was shipped , through The advertisement of Callaghan and

appeliant. The consignee, not having and demands against the estate of Patrick J. Walsh , de

themoney from the political club for Company of a large number of law books ESTATE CEFRIEDRICH KÜT,DECEASED.– NO. ESTATE DELPATRICK J. WALSH,DECEASED.

and demandsagainst the estate of Friedrich Rul, de ceased , to present the same for adjudication and settle
whom they had been ordered , refused to just published by that enterprising firm , ceased,to presentthe samefor adjudication and settle ment, at a regular term of the County court ofCook

county , to be holden at the court house in the city of

take them . They were not taken at all ; will be found on the last page of this county, to be holden atthe court house, in thecityof Chicago,on the third Monday of April, A , D. 1876 ,be
Chicago , on the third Monday of May, A. D. 1876, being

and the company failed to notify the issue. It may be examined with profit the fifteenth day thereof.

ing the 17th day thereof.

Chicago, February 21 , 1876 .

consignor until the campaign was about
Chicago , March 1st, A. D. 1876 . MARY ANNE WALSH, Administratrix .

CATHRINA RUF, Executrix . JAMES S. MURRAY, Atty . 23-28over, and the goodswere worthless. The by those in need of law books.
ALLEN , BARUM & ALLEY, Attorneys for estate . 24-29

package was marked C. O. D. Held ,

1. The ordinary rules of railroad lia
ceased. - Notice persons hav.

and demands against the estateofGertrude C.Almy,de- ing claimsand demands against the estate of Friedrich

bilities do notstrictly applyto express call attention to the double column ad- ceased,to present the same for adjudication and settle Schumacher, deceased, to present the same for adjudica

companies. When goodsareshippedby vertisement of Kay and Brother, on the ty,to be holden at the court house,inthe city ofChicago

tion and settlement at a regular term of the county

court of Cook county , to be holden at the court house ,

railroads, the railroad company may in the city of Chicago , on the third Monday of May,

store the goodsin a safe warebouse,to first page of this issue, of new law 17th day thereof.
A. D. 1876, being the 15th day thereof.

Chicago, February 25th , A.D. 1876. Chicago , March 11th , A. D.1576 .

be held for the consignee, when he may books and books in preparation . MILES ALMY, Executor 26-31 & WILHELMINA CRIEGER , Administratrix ..

by

26-29

23-26

1

23-28
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CHICAGO LEGAL News .News . , : . .trustee denies the validity of this de- Wall., 215 ; Harrison v . Sterry, 5 Cr. , 289. completed. In the meantime the United

mand . The United States have insti . The case presented is that ofa trust fund, States can not be barred from enforcing

tuted this proceeding to enforce it. a trustee holding, and a cestui que trust, any remedy to which they are entitled .
SATURDAY, APRIL 1 , 1876.

On the 10th of April, 1875 , there was claiming it. This gave the Circuit court The court below committed no error

already accumulated in the hands of the original and plenary jurisdiction . That in holding that the preference of the

trustee of the funds so claimed by the the fund arose and the trustee was ap : United States as a creditor of Cooke,

The Courts.

United States the sum $ 267,844.80. pointed under the bankruptact, did not McCulloch & Co. , applied to the separate

The bankrupt act of March 2, 1867, affect the right of the United States to and individual estates of the bankrupt

declares that, in the order for a dividend, pursue both by the exercise of the juris- partners , thus superseding the rule in

" the following claims shall be entitled diction invoked. The same remedies equity recognized by the bankrupt act

UNITED STATES SUPREME COURT. to priority or preference,and to be first are applicable as if the fund had arisen hat partnership property is to be first

paid in full in the following order : and the trustee had been appointed in applied in payment of the partnership

No. 866. - OPINION FILED FEB. 21 , 1876. First. Fees, costs, and expenses of any other way -12 Pet., supra ; Thom debts, and individual property in pay

EDWIN M. Lewis, Trustee of Jay Cook & Co. , suits and of the several proceedings un son v. Smith , 2 Wheat., 425. ment of the individual debts. It is suf

Bankrupts, Appellants, v. I HE UNITED STATES. der this act, and forthe custody of prop The United States were under no ob- ficient to say upon this subject that the

Appeal from the Circuit Court of the United States erty, as herein provided. ligation to pursue the partnership effects learned and elaborate argument of the

for the Eastern District of Pennsylrania . " Second. All debts due to the United of Cooke, McCulloch & Co. , before filing appellant's counsel in support of the

BANKRUPTCY - EFFECT OF-STATUTE GIV . States, and all taxes and assessment un this bill. The bankruptcy of the Ameri: opposite view overlooks the true mean

ING PRIORITY TO CLAIM OF THE UNITED der the law thereof." can partners dissolved the firm of Cooke, ing and effectofthe statutes. The bank
STATES CONSTRUED.

The fifth section of the act of March McCullock & Co., not only as to them : rupt parties in question were indebted

1. On the 26th of Nov., 1873, all the persons 3 , 1797 , 1 Stat., 515 enacts : selves, but also, inter sese , as to the sol . to the United States, and they had sepa

composing thefirm of Jay Cooke& Co. were adju
“ That where any revenue officer or vent partners. In analogy , to the pro rate estates. This entitled the United

in fun force. This includes the seven American other person hereafterbecoming indeht- ceeding at law , where there arejoint States to the preference claimed . One

members in the house of Jay Cooke, McCullch ed to the United States, by bond or oth- debtors, and one is beyond the reach of of the obvious purposes of the fifth sec

& Co. The other three partners of this latter firm erwise, shall becomeinsolvent, or where the process of the court, and equity has tion of the act of 1797 was to abrogate

are not bankrupt. Under the proceedings in the estate ofany deceased debtor in the jurisdiction, a decree may be taken the rule insisted upon , and it has clearly

trustee ofthe estates of the bankrupts ofthe firm of hands of executors or administrators against the other for the whole amount done so . The provisions of the bank

Jay, Cooke & Co., and assuch received and held shallbe insufficient to pay all the debts due.-- Darwentv. Walton, 2 Atkyns,510. rupt act relied upon do not,as we have

and the estates and assets of the firm aswell. due from the deceased , the debt due to InNelson v.Hill, 5. How ., 127,this court shown, affect the United States. The

The estates of the bankrupts are insufficient to the United States shall be first satisfied, held that the creditor of a partnership legal relations of those parties to the

pay all their indebtedness. Held, that the United and the priority hereby established shall may proceed at law against the surviv- United States, in this controversy, are

States,under the statutes, are entitled to pri rity be deemed to extend as well to cases in ing partner,or go in the first instance just what they wouldhave been ifthose

ion ,oat of the separate estates of such members which a debtor, not having sufficient into equity against the representatives of parties were individual debtors to the

berberthedeber.GoookeSau, aswere also meh property topay allhis debts, shallmake thedeceased partner, and that it wasnot United States, and the firmof Cooke,

& Co.,and this proceeding wasproperly instituted a voluntary assignment thereof, or in necessary for him to exhaust his remedy McCulloch & Co. had never existed.

to enforce it.
which the estate and effects of an ab- at law against the surviving partner, be- ! The separate and individual interest

2: CLAIMS OF THE UNITED STATES: That all sconding , concealed, or absent debtor fore proceeding in equity against the es of the several partners in thepartner

statute,and the form of the indebtedness isim shall be attached by process of law , as tate of the deceased. The solvency of ship property of Jay Cooke & Co. can be

material. The debtors may be joint or several, to the cases in which a legal act of bank- the surviving partner is immaterial. To only theshare of each one of what may
and principals or sureties.

3. UNITED STATESNot BOUND BY ACT.-That
ruptcy shall be committed.” the same effect are Thorpe v. Jackson , 2 be left after discharging all the liabilities

the United States are not bound by the Bankrupt It may be well to pause here, and Young & Collier Exch .,553 ; and Wilkin of the copartnership. This will be noth

Act ; thatthe claim of the United States was not carefully analyze this section and con son v. Henderson, 1st Mylne & K., 582 ; | ing , the firm being in bankruptcy and

proved in the bankruptcy proceedings in question sider the particulars ofthe categoryit Exparte Clegg, 2 Cox's Cases, 372; Camp conceded to be hopelessly insolvent.

4. DISSOLUTION OF FIRM . - That the bankruptcy defines, so far as its provisions apply to v . Grant, 21 Conn . , 41. A court ofequity The United States can, therefore, have
ofthe American partners dissolved thefirm of Jay the case in band . will not entertain the question of mar no interest with respect to the adminis
Cooke, McCulloch & Co. , not only as to them Those affected are persons

selves, but also, inter sese, as to the solvent part indebted shaling assets unless both funds are tration of its affairs. Any rights as to

ners,and the United Stateswere under no obliga tothe United States. " within the jurisdiction and control of the the collaterals held by the United States,

tions to pursue thepartnership effects of Cooke,

McCulloch & Co., before filing the bill in this out qualification .
This language is general , and it is with court. -Adams Equity , 6 Amer. Ed . , 548, claimed by others must be settled out

case.- ( ED . LEGAL News. ! note ; Denham v. Williams, 39 Georg'a, side of the present proceeding. They

Mr. Justice SWAYNE delivered the material .
The form of the indebtedness is im . 312 ; see, also , Walker v. Covar, 2 South cannot be adjudicated upon in this case.

Car., N.S. , 16 ; Dodds v . Soyder, 34 Ill., The decree of the Circuit court is af

opinion of the court.
It may be by simple contract, special . 53; Herriman v. Skillman, 33 Barb .,378 ; firmed.

This case turns upon legal propositions. ty , judgment, decree, or otherwise by Shunk's Appeal, 2 Barr.,304 ;Coates' Ap

There is no controversy about the facts. record . The debtmaybe legal or equita- peal, 7 Watts & S., 99 ; Keyner v . Keyner, UNITED STATES SUPREME COURT.

Jay Cooke, McCulloch & Co. , bankers, of ble, and have been incurred in this 6 Watts, 221. If a judgment at law be

London, were appointed by the United country or abroad . A valid indebted recovered againsta co- partnership, the No. 869 OPINION Filed Feb. 21 , 1876 .

States disbursing agents for the Navy ness is as effectual in one form as ano separate property of each partner is alike SAMUEL B. Lower, the Supervizor, ALLEN S. Wal

Department. On the 19th of October, ther. No discrimination is made by the liable to execution with the property of TERS , the Town Clerk , and SAMCEL B. LOWER

1873, they were indebted to the depart statute. the partnership, and equity will not in : and PERRY F. REMSBURG , the Justices of the

ment , for the balance of moneys placed
Peace of the Town of Ohio, in the County of

The debtors may be joint or several, terfere unless there are cogent special
in their hands for disbursement, in the and principles or sureties

BureauandState of Illinois, Plaintiffs in Error,

circumstances, such as have no exist .

sum of P131,610 9s . 8d. On or about the Here again , no distinctionis made by encehere. — Meech v. Allen , 17 N Y. , Vinted States of America, on the relation of

20th of September, 1873 , when the the statute. All are included. - Beaston 300. These authorities are conclusive on
George 0. Marcy, Defendant in Error.

amount due to the department was con v. The Bank of Delaware, 12 Pet . , 134 ; the point under consideration. If there In error to theCircuit Court of theUnited States for

siderably larger than that mentioned, U. S. v . Fisher, 2 Cr. , 358. could otherwise be a doubt upon the sub the Northern District of Illinois .

the company placed in the hands of the There must be a bankruptcy or else ject, it is removed by the two statutes . MANDAMUS - POWER OF COURT TO COMPEL

United States or their agents a large insolvency,as the latterisdefined by The bankrupt law declares that the Uni TOWN AUDITORS TO ALLOW A JUDGMENT

-TAX LEVY-THE GRAB LAW.

amount of collaterals forthe securityof the statute andthe authorities upon the ted States shall be first paid ; the fifth
the debt. The United States claim the subject. section of the statute of 1797 enacts that 1. Thatthe answer in this case presents no de

rigbt to apply the proceeds of these co' . As bankruptcy exists here, we need where there is a debt andbankruptcy, manner sought by the petition. The judgment
fense to the collection of the judgment in the

lateralsto the payment of another and not look beyond that point inthis case. they shall have priorityofpayment. was rendered upon certain coupon notes of the

laterdebt arising in thesame way. Ir. Congress hadpowerto passtheact. — 2 Neitherstatute contains any qualifica- town of Ohio,and theobject of the petition is to
respective of the collaterals , the amount Cr. , 396. tion ,and we can interpolate none. Our audit it, so that it can be placed in process of col.

first mentioned , with interest, is still due Where the language of a statute is duty is to execute the law as we find it, lection in accordance with the Ilinois township

and unpaid .
transparent and its meaning clear, there not to make it. It would be a singular law .

Thefirm Jay Cooke,McCulloch & Co. is no room forthe officeofconstruction. equity whichwould drive theappellees thing in thepoint made by the plaintiffs in error
2. THE ILLINOIS GRAB LAW.–That there is no

consisted of Hugh McCulloch, J. H. There should be no construction where " beyond sea ” to carry thougha litiga- thatthe judgments like the onein question can

Puleston ,and Frank H. Evans, residents there is nothing to construe. - U . S. v. tion ofuncertain durationand results onlybe collected through the modepointed out

of Great Britain ,and of Jay Cooke,Wm. Wiltberger, 5 Wheat., 95 ; Cherokee To- against parties there, before they can be 3. WHAT THE ACTDID . - That the State only as

G. Moorehead, H. C. Fahnestock ,H. D. bacco, 11 Wall . , 621.
permitted to proceed against the parties sumed the character of a custodian of the money

Cooke, Pitt Cooke, George C. Thomas, That the facts disclosed in the record and property here. which reached the treasury. The act did not

and Jay Cooke, junior,residents of the bring the case within the plain terms It is a settled principle of equity that profess to change thetermsof the securities,nor

United States.Fora longperiodpre- and meaningof thesection in question, a creditorholdingcollateralsis notbound pay them . Theywere,itistrue,registered in the

vious to the time first mentionedthere seemstous, viewing thesubjectfrom toapplythembefore enforcing his direct fice of the auditorof public accounts and paya
wasa banking-house in Philadelphia our stand-point,almosttoo clear to adınit remedies againstthedebtor. - Kellock's ble atthetreasury of the State, but the holder

for

underthe nameof Jay Cooke & Co.The ofserious controversy. Affirmativedis Case,3 Chy. Appeals,769 ; Bonserv. Cox, ment.

members of that firm were the seven cussion , under such circumstances, is 6 Beav. , 84 ; Tuckley. v. Thompson, 1
4. AUDITORS MAY BE COMPELLED TO ALLOW IT.

American partners in the bouse of Jay not unlike argument in support of a self. Johnson & Hemming's Chy. R. , 126 ; tained agaiust the town for ordinary charges.
That this judgment does not differ from one ob

Cooke, McCulloch & Co.,and James A. evident truth . The logicmaymislead Lord v. The OceanBank, 20Penn . , 384 ; Auditing it so that provision may be made for its

Garland . On the 26th of November, or confuse.It cannot strengthen the Neff's Appeal, 9 Id.,36. This is admitted paymentby taxation is a mere ministerial act

1873, all the persons composing the firm pre-existing conviction . - 11 Wall., 621. but it is insisted there are special con
not involving the exercise of official discretion,

the performance of which can be coerced by
of Jay Cooke & Co. were adjudicated The statute must prevail , unless its ef- siderations here which ought to take the mandamus.

bankrupts, and this adjudication remains fect shall be overcome by the considera 5. THE JUDGMENT. - The court below command
case out of the general rule. We think

in full force. This included the seven tions towhich our attention has been those considerations are all of the oppo- judgment. The order is so modified as to direct
ed the auditors to meet forthwith and audit the

American,members in the honse ofJay called bythelearnedcounsel for the ap- sitetendency. One of themisfoundin the board to assemble at its next regular semi
Cooke, MeCulloch . & Co. The other pellant. They have argued their con the character and circumstances of a annualmeeting and allow said judgment. ED .

LEGAL NEWS.]

three partners of this latter firm are not tentions witha wealth oflearning and large portion of the collateral assets.

bankrupt. Under the proceedings in ability commensurate with the impor- The facts are set forth in the answer of Mr. Justice Davis delivered the opi

bankruptcy the defendant, Lewis, has tance of the case . the United States to the cross-bill of the nion of the court .

been appointed trustee of the estates of We shall respond to their propositions appellant, and need not bemore particu . The answer in this case presents no

the bankrupts of the firm of Jay Cooke without re -stating them . larly adverted to. Another of tbese defense to the collection of the judgment

& Co., and as such received and holds The United States are in no wise bound considerations applies to all the collat- in the manner sought be the petition .

their several separate individual estates by the bankrupt act. The clause above erals and is conclusive. There are par- The judgment was rendered upon certain

and assets, and the estates and assets of quoted is inqari materia with the several ties entitled to be heard touching the coupon notes of the town of Ohio, a mu

the firmas well. The estates of these acts giving priority of payment to the application of the proceeds who were nicipal corporation of Bureau county,

bankrupts are insufficient to pay alltheir United States,and was doubtless putin not, and could not be, brought before andthe object of the petition is to com

indebtedness. The United States, under to recognize and re-affirm the rights the Circuit court. According to the best pel the plaintiffs in error, as town audi

thestatutes in such case provided ,claim which those statutesgive,and toexclude considered adjudications, no burden tors, to auditit, so that it can be placed

priority of payment of their debt before the possibility of a different conclusion . touching these assets can be made to in process of collection in accordance

mentioned out of the separate estates of That theclaim of the United States was rest upon the United States, which they withthe Illinois township law. This law

such members of the firm of Jay Cooke not proved in the bankruptcy proceed are not willing to assume. , Doubtless provides specifically for the auditing of

& Co. as were also members of the debtorings in question, is therefore, quite im- I questions will arise involving much delay |town charges, among which judgments

v.
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are included,and for the levy of taxes to a question were raised , it is advisable passed upon must be regarded as res ad- extensively engaged in the business of

pay them , (Revised Statutes of Illinois, that the auditors be required to meet at judicata .. dealing in cigars.

1874 , p. 1080,) but the plaintiffs in error a time authorized by the statute. We must, therefore ,under the circum There was,in fact, a Mr. A Richardson,

say that judgments like the one in ques The judgment ofthe circuit courtwill, stances of this case, decline any further of Boston, who was a man of large means

tion can only be collected through the therefore , be modified , so as to direct consideration of the character of the es- and good reputation ; but he was not, and

mode pointed outin thefundingact of the board to assemble at their next regu- tate which was vested in thedefendant. neverhadbeen , engaged in businessat

April 16, 1869.-(Id . , p. 791 et seq .) lar semi-annual meeting and allow said The law in reference to married wo 10 Barclay street, New York , in dealing

If this were so , the relator would be judgment. men binding their separate estates has in cigars, nor bad be any connection

placed in an unfortunatepredicament, been so long established in this State with theconcern carrying on business

as he could not resort to local taxation We are indebted to the law firm of that it has become a rule of property at that place. There was, however,one

to collect his judgment, nor oblige the PEARRE & McIldUff,of Dwight, Illinois, and cannot now be shaken. It maybe A.Richardson having an office - or,at
State to pay it. that their estates would be better pro- least, a sign - at 10 Barclay street, whom
The funding act,originating in the ne- for the following opinion :

tccted, and that the policy of the law the evidence tended to show to be a man

cessities of the indebted municipalities SUPREME COURT OF MISSOURI. would be more fully carried out, if in of no business standing and of no means

of the State, proposed a mode to help all cases where the married woman was but, on the contrary, of bad business

them, by thecollection and disbursement JANUARY TERM , 1876. surety for another, or she made the con- character.

of a State tax levied within theirrespec- THE METROPOLITAN BANK v. LUOY G. TAYLOR tract for mere accommodation, no lia Through some instrumentalities the

tive limits, but the State expressly dis bility should be enforced against the es. plaintiffs were made to believe that they

claimed all liability on account of their
Appçal from St. Louis Circuit.

tate , unless by an express instrument were dealing with Mr. Richardson of

indebtedness, and only assumed the cha she made the debt a charge upon it. Boston, and that he was identical with

racter of a custodian of the money which
MARRIED WOMAN'S NOTE - CHARGING HER

ESTATE -- WHAT QUESTIONS
But too many interests have grown up the Richardson at 10 Barclay street ; and

reached the treasury . The act did not WILL BE CONSIDERED ON SECOND WRIT on the strength of a contrary rule to a commercial directory containing the

profess to change the terms of the secu OF ERROR. permit usnow to change it. If a change name and business standing of theformer

rities, por exempt themunicipality from 1. WHATWILL BE CONSIDERED ON SECONDWRIT is desirable it should not be made by at Boston, but which contained no such

the obligation to pay them . They were, OF ERROR.That when a case has been decided the courts, but by the legislature, where name as in business at New York , was

it is true, registered inthe officeof the apolin etyrethe sameSupreme Copet,andcomes itsoperations willbe prospective,and used as a basis, in part,ofthe deception.

auditor of public accounts, and payable error, only such questions will generally be no cannot interfere with previous transac The goods sold by the plaintiffs were

at the treasury of the State, but the hol- ticed as were not determined in the previous tions which were had on the faith of our shipped to Richardson, at 10 Barclay

derwas notrequired to resort only there decisiones web ale passed upon mūst be re- former decisions. A marriedwomanis street,New York . They were therere

for payment. This means might fail, 2. MARRIED WOMAN'SNOTE - CHARGING SEPA incapable ofmaking a contract except ceived by the defendant Bunster,andby

but, whether it did or not, his right se BATE ESTATE.- That a marriedwoman is incapa: inregard to herseparateproperty .But him
immediately sold to variouspersons

cured in theinstrument of holding the belparete propose des murante este pret de eerste toher in reference to that she is treated as a inNewYork and elsewhere,at prices

municipality liable for the debt was not treated as a femme sole, and if she gives a note. femme sole, and if she gives a note the considerably less than the prices at

thereby impaired . This is especially true thelaw , implies, in the absence of proof to the law implies, In the absence of proof to which theywere sold by the plaintiffs

when the coupons have been merged in estate.ry than sheppeten dhe there was no parete the contrary, thatshe intends tobind it. toRichardson . Bunsteris shown to

ajudgment, for there is no provision in tion to bind the separate estate,but the intention It may appear that there was no inten- have had an office at 10 Barclay street,

the funding autto pay it. Even if it could must be manifested from the contract itself and tionto bind theseparate estate , but the in the same room in wbich Richardson

be paid from the taxeslevied by the cannotbe shown by parol testimony.-[ED.LEGAL intention must be manifested from the is claimed to havehadhis office ; and

State auditor, the remedy invoked by contract itself, and cannot be shown by evidence was given tending to show his
the relator is not taken away . It would WAGNER, J. — This was a suit brought parol testimony. The intent that the knowledge of the real purchaser, Rich

be singular if it were, when the town for the purpose of charging the separate separate property should not be bound, ardson , and that Bunster on several
owes the debtand the judgment so de- estate of the defendant, Lucy G. Taylor, to be of any importance , should be a occasions, when inquired of respecting

clares. The statute ( Id ., p. 891 ) provides withthepayment of a promissory note part of the contract;that is to say, that him, intimated to parties that he was a

" that the writ of mandamus shall not whichshe signed inconjunction with thewriting or contract should showon brewer doing businessat Boston, and at

bedenied because the petitioner may herhusband . This casehas been once its face, when properly interpreted, that the time when such inquiries were made
have another specific legal remedy, when before in this court [53 Mo. , 444 ] and it no charge upon the separate estatewas that he was absent at Boston.
such writ will afford a proper and suffi. was then held that the property now intended to be created. Kinun v. Weip

The defendant Robinson was shown

cient remedy.”. Under it the inquiry sought to be charged wasthe separate pert,46 Mo.,532 . to have forwarded the orders of Rich

whether there is even a better remedy estate of the defendant, and as such lia The court, therefore, did not err in ardson or orders in his name, upon

than the one asked for does not arise. ble for the debt. After the case was ruling out the testimony which was which the plaintiffs acted in shipping

Itis enough to know thatthe writ isan remanded here, it was again tried in the offered for the purposeofshowingthat thegoods,and in a letter,whichaccom

appropriate and efficient remedy tocom- circuit court, and a judgmentwas ren- thedefendant signedthe note with an panied theorders, or a portion of them ,

pel town auditors to audit a charge dered in favor of the plaintiff, subjecting intention different from that implied by he represented in substance that Rich

against the town when their actionis the property specifically to the satisfac- law . Asthe defendant,when she signed ardson was a man of responsibility and

necessary to determine the amount of tion of the demand . the note, possessed separate property, good business character,using this lan

money to be raised by taxation. In Illi. At the trialthedefendantadmitted the lawpresumes that she intended to guage : “ Mr.R. Is A No. 1 and good for

nois an ordinary execution does not issue that she sigạedthe note, and testified render that property liable for the satis- all you can sell him ."

on such a judgment,but the corporate thatit was done attherequest ofher faction of the obligation ,and as nothing At the time of making the sale Hunt

authorities, on refusal to pay, can be re- husband ; and that she received no part different appears from the contract itself, was in theemploy of the plaintiffs as their

quired to levy a tax for the purpose of the consideration and did not know the judgmentshould be affirmed . agent for the purpose of finding custom

when the board of auditors have certi- for what purpose the note was made. All the judges concur, except Judge ers and making sales of the cigars man

fied that the charge against the town is She was then asked what connection Vories,who is absent. ufactured by them at Joliet, Illinois.

a proper one. The relator took the ne- the note had with her separate estate, As already stated the evidence shows

cessary steps to have this certificate but the question was objected to by the

made, but the plaintiffs in error only al- plaintiff and the objection was sustained.

We have received from C.C. Bonney, that hewaseither a party to the fraud

lowed a small portion of the balance due Shewas also askedifshe knew that she of the Chicago Bar, the following opin- himself had been grossly deceived by

on the judgment, withoutany legal ex. had a separate estate, but this question ion : some of the other parties to this action .

There

admit in theiranswer the existenceof put whether by signing the noteshein- SUPREME COURT OF NEW YORK. showthatheoccupiedthe former of

the judgment and the amountdue there- tendedto bindher separateestate ; but FIRST DEPARTMENT, GENERAL TERM, 1876. theserelations:
on, and are not at liberty to question the the court excluded the question . It consisted in substance in the posi
liability of the town to pay it. It does The point is presented now that was

JOHN C. FULLER et al., v. JOSIAH D. HUNT.
tive character of the statements he made

not differ, so far as they are concerned, raised when the case was here before, FRAUDULENT CONSPIRACY TO OBTAIN POS- to the plaintiffs, as though upon his own

from one obtained against the town for that Mrs. Taylor had no separate estate,
SESSION OF PROPERTY WITHOUT PAY. knowledge , of the responsibility and

ordinary charges. Auditing it, so that but this question was ruled against her
character of Richardson, the purchaser,

provision may be made for its payment in our former decision, and it must be Motion for a new trial on exceptions and of his identity with the Richardson

by taxation, is a mere ministerial act not considered as settled . ordered by the Court to be heard by the who resided at Boston ; in his haste to

involving the exercise of official discre When the case of Roberts v. Cooper, General Term in the first instance. dispatch the goods under Richardson's

tion, the performance ofwhich can be 20 How ., 467,was before the supreme CYRUS & N. D. Lawton and C. C. Bon orders, to the neglect of prior orders

coerced by mandamus. It was rendered court of the United States the second NEY for appellants ; STEEL & Boyd for which plaintiffs had received from other

by a court having jurisdiction of thepar- time, after it had been tried in the cir. respondent Hunt; G. TILLOTSON for re- purchasers, leading eventually to the in

ties and the subject matter. and there is cuit court on the principles established spondent Robinson ; J. O. Robinson for terference of the plaintiffs themselves,

no controversy as to the amount due the by the supreme court in the first trial, it respondent Bunster; S. H. Randall for for the purpose of fulfilling such former

relator. was decided that the court could not be respondent Richardson. orders ; in Hunt's insisting upon the

The circuit court in this case comman. compelled on a second writ of error in Davis, P. J.- At the close of the evi- importance to the plaintiffs of filling the

ded the auditors to meet forthwith and the same case to review their decision dence on the part of the plaintiffs, the orders of so valuable a customer as he

audit the judgment. on the first; that after a case had been several defendants moved by their re- represented Richardson to be, and in his

Although weare not prepared to say the brought there and decided, and a man- spective counsel for a non -suit, stating leaving the employment of the plaintiffs

court exceeded its power in this particu- date issued to the court below , if a sec- various grounds for the motion . before theexpiration of his time and im

lar, yet we are ofthe opinion that the ond writ of errorwas sued out it brought The Court granted the motion as to all mediately after one of the plaintiffs had

carrying out this order might lead to em up for review nothing but the proceed the defendants, but without stating any come to New York, where the true char

barrassments, and that it were better it ings subsequent to the mandate ; that grounds upon which it was granted. acter of the transaction would be likely

should be modified. The statute re none of the questions which were before The counsel for the plaintiffs duly ex. tobedeveloped to him.

quires that the board of auditors shall the court on the first writ of error could cepted . If Robinson,the party who forwarded

meet semi-annually, to examine and au- be re-beard or examined upon the sec À careful examination of all the evi- the orders of Richardson , and who ap

dit town charges. It is made their duty ond, and to allow a second writ of error dence contained in the case leaves little , pears to have been a broker in this city ,

to cause a certificate of their proceedings or appeal to a court of last resort on the and wemay justly say no doubt that the is not so clearly shown to bave been

to be filed with the town clerk, for the same questions which were open to dis- plaintiffs were defrauded of the large connected with the fraud, there certain .

purpose ofhaving the same certified to pute in tbe first, would lead to endless amount of property sold and shipped by ly was evidence of the character above

the clerk of the county , in order that the litigation ; for there would be no end to them to the defendant Richardson, and mentioned sufficient to put him upon

amount certified may be by him levied a suit if every litigant could by repeated for which his acceptances were given, explanation, and in the absence of ex

and collected by taxation in the manner appeals compel a court to listen to criti- but dishonored. A gross deception was planation, to have justified the jury in

prescribed by the revenue laws of the cisms on their opinions, or speculate on practiced upon the plaintiffs either by finding that he was a particeps criminis

State. chances from changes in its members. the defendant Hunt, or, through him as in the transaction .

If the clerk should beadvised that he This doctrine has been approved and an innocent and deceived party, by one As to the defendant Richardson the

was not authorized to extend a tax for followed in this court, Chambers v.Smith, or more of the other defendants, by 'case as made seems to leave no doubt

the collection of this judgment, on a cer- 30 Mo., 156 ; Overall v. Ellis, 38 Mo., 209. which the plaintiffs were induced to be that he was a mere buyer in form , with

tificate of the auditors made at an irreg: When a case has been decided upon solº lieve that the purchaser of their goods out credit or means, whose acceptances

ularmeeting,the relator would be still omn argument in this court, and again was one A. Richardson, a brewer, resid- were of no value whatever, but were

further delayed , as the writ in this case comes here on appeal or by writ of ing in Boston, a man of large wealth and used, and were so intended, as the ac

operates on the auditors and not on the error, only such questionswillgenerally good business reputation,and that he ceptances of a man of highstanding and
clerk . In order avoid the delay, if be noticed as were not determined in also had an office at 10 Barclay street, in excellent business reputation , with

nothing more, which would occur if such the previous decision , whatever was the city of New York , and was there whom he had neither identity nor any

ING FOR THE SAME.
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MAY BE CONSIDERED ,

KER, J.

SALEWHEN TITLE PASSES .

business connection ; and the direct and testator being in extremis,had not time to the grain actually to the place of deliv- taining themarriage. New trial as to

unexplained connection of Bu'ister with make a more deliberatewill. ery. On account of the inconvenience the first part of the verdict refused, and

tbe cigars when received in New York , 2. In the probate thereof, the testa- of so doing, an offer is sufficient to con- decree accordingly, also providing for

together with his occupancy of the same mentary capacity and the animis testandi stitute a tender, if, at the time, the grain the repayment of the insurance money

office with Richardson, and his efforts to must appear by the clearest and most is in possession .
to the estate. The decree also allowed

convey on several occasions the impres- incontestable proof; as also that the 3. A promise for a promise is a valid claimant full costs, including her witness

sion of Richardson's identity with the proofmust embody the real testatory consideration . fees, with execution personally against

brewer in Boston , standing as they do in intentions of the deceased. As to notice to be given, the law the defendants for such costs ; no part of

the case, and taken in connection with 3. Under our statute, such a will must allows a reasonable time for the buyer to the same to be charged against the es

the sales made by him , and particularly be proved by two or more credible wit- exercise his option therein . And not tate. Held ,

those to Hill , Kirkpatrick & Co. of Phil- nesses, who were present at the speak : being exercised within the reasonable 1. As to the insurance policy, that the

adelphia ,and the letterswritten byhim ingandpublishingthereof, and who shall time, would be a breach of the contract. wife had aperfectright to provide

to that firm tending to show that the so testify ; and that they heard the tes 5. Growing grain may be a lawful and against her widowhood by inducingher

cigars shipped by the plaintiffs were tator speak the said words ; and that proper subject of sale, and a contract husband to take out a policy, and that,

under his control before their arrival in they believed him to be of sound mind concerning it is not a gaming contract. as themoney paid out in premiums be

NewYork,in the absence ofanyexpla: and memory; and that he did,at the FirstNationalBank ofChicago o. James Jonged to him ,he hadaperfectrightto
,

have found him to have been interested of them, to bear witness that this was

W. Beresford . - Appealfrom Cook . take out the policy and pay themoney.

in and a party to the alleged frauds.

2. Although a court of chancery has

his will, or words to that effect.
Opinion by CRAIG ,J.

large discretion in the matter of costs,

The impression upon our minds from REQUISITES OF APPEAL BY CERTIORARI - RE- yet costs cannot be decreed arbitrarily ;

an examination of the evidence is that
Keithsburg & Eastern R. R. Co. v. H. A QUISITES OF PETITION FOR THE WRIT.

Richardson was a mere willing decoy in
Henry : - Appealfrom Mercer.-Opin

but, by a fairjudicialdiscretion the mat

ion by WALKER, J.
STATEMENT. – Case brought by certior- ter is to be disposed of.

the hands of Bunster, whose name the ari into the Circuit Court, from a justice's 3. In a contest relating to a will, the

latterwas using toget possession ofthe COMPENSATION FOR RIGHT OF WAY—WHAT court, afterthe expiration of the timeal personappointedby it is bound,byevery
plaintiff's goods without subjecting any lowed for an appeal.

principle of honor, justice and right to

responsible party to liability for their Held, That in estimating the damages Held , 1. That in a case of certiorari, defend it . He owes it to the memory

payment. or compensation for taking land for the thus bringing up a case, the petition must of the dead ,who thus placed confidence

Upon the whole case, as laid before construction of a railroad track, not only show , not merely allege as a conclusion in him during life. And, especially ,

the jury bythe plaintiffs, had it contin must the value of the land taken be es- of the party, the facts prescribed by the whereawill has been admitted to pro

ued—when presented to the jury - whol- timated, but there are many other ele- statute. bate without opposition . To make him

ly unrebutted and unexplained, it would ments of damage which may be proper 2. A clerk of a justice of the peace is personally liable for costs is manifest in

have been surprising to us had the jury ly considered ; as, for example, that it an officer unknown to the law ,and if par justice. It is a settled rule that an ad

failed to find all the elements of a fraud puts the land in worse shape for cultiva- ties to a suit rely upon information ob- ministrator can never be made liable for

ulent conspiracy consummated by suc- tion or pasturage ; that it renders some tained from such a one, they do so at costs personally, except on proof ofneg .

cessfully obtaining the possession of the portion of it less convenient or more their peril and the fact will avail no- ligence or bad faith .

property, with no intent on the part of dangerous for use ; that there may be in- thing toward showing due diligence. [No question wasmade in the Supreme

either of the parties that the plaintiff convenience or danger in crossing theshould ever receivea dollar of its value. roadwithstock to water; that it would Niel McIntyre et al. v. Ephraim Storey. court as to the finding of thejuryonthe

- Appeal from Carroll. — Opinion by dentally remarked ,wasevidently true
The marriage, it was inci

But it is enough to see that, in the ab require a person to drive the stock to

sence of all explanation , the case made and from watering, in crossing the track.

SCOTT, J.
and valid .]

was a proper one for the consideration Also , the danger of fire from passing en
PROOF OF DEDICATION OF HIGHWAY.

of the jury , whose special province it gines, and all other actual inconvenience

F. F. Cole v. Joliet Opera House. - Ap
Held, 1. That a dedication of the right

would be to pass upon the plaintiffs' and damage the property might sustain in of way for a highway may be variously
peal from Will.-Opinion by WAL

allegation of fraud and conspiracy, and its use, and consequently prospective, as proven. It may be established by parol

determine from the facts and circum- well as present, disadvantages. or written instruments, or actsand decla- FRAUD AND CIRCUMVENTION -- PLEADING .

stances whether theyhadbeen estab: Wm. P. Henry v. Charles Holloway- beinferred

from long and uninterrupted given to thecapital stock of the company,

rations of the owner of the land. It may STATEMENT.- Plea that the subscription

lished against all the defendants or any

of them.
Appeal from LaSalle. Opinion by

usebythe public,withtheknowledge on which suit wasbrought, was obtained

It was error to take these questions
CRAIG , J.

and consentof the owner. by fraud and circumvention ; but no cir .

from the jury, and it would have been BILL OF EXCEPTIONS -- PRESUMPTIONS. 2. But there must be a clear intent cumstances were set out in theplea .

competent for the jury to render a vir Held, Thatwhere a bill of exceptions shown to make the dedication , or else Held , That, while under the plea of non

dict against such of the defendants as does not profess to contain all the evi. such acts and declarations as will equita est factum , a fraud that relates immedi

they were satisfied were participants in dence introduced on the trial, the Su- bly estop the owner from denying such ately to the giving of the instrument, as

the alleged frauds. preme Court will presume that other tes intent. that it was misread to the signer, or his

* There were several exceptions taken , timony was heard in the court below, A. Sumner v. J. J. McFarlan . signature obtained to an instrument he

on the part of the plaintiffs, both to the which was sufficient to authorize the did not mean to sign may be proved, yet

exclusion of evidence offered by them- judgment rendered . a plea under the statuteas tofraud and

selves and to the admission of testimony
1. Where property is delivered by the circumvention, must set out the facts of

on cross-examination, some of which Prucilla Richardson v . Benjamin Robin
owner to a party seeking to purchase, the fraud and circumvention in detail.

were, we think, well taken . But it is.
son . - Appeal from Livingston . — Opin- upon the express agreement that no title

not important to discuss them, as the

ion per curiam . shall pass until theprice thereof is fully C. R. I. & P. R. R. Co.v. Myron Gore.

case was disposed of by a non-suit, which TRIAL BY COURT ALONE --- JUDGMENT IN RE- paid, and the price is not paid, the title Appeal from LaSalle. –Opinion per

we find ourselves unable to uphold on does not pass, and such party can not,
curiam .

the evidence which was received.
Held , 1. That where a court tries a case by a sale to oneignorant of the terms of LIABILITY OF COMMON CARRIER .

The motion for a new trial should be without a jury, its finding will be treated such contract, transfer a good title as Held, That to make a common carrier

granted, with costs to abide the event. as the verdict ofa jury . against the original owner. liable for goods lost, it must be shown

Opinion by Davis, P. J.; BRADY and 2. Where a judgment in replevin em John Patton v. Antoine Furthmier. that the goods actually came into the

DANIELS, JJ. ,concurred . braces more property than is claimed in possession of the carrier, and a shipping

the writ, it is fatally erroneous.
GUARDIAN AD LITEM FOR DEFENDANT, WHO receipt is not conclusive, but only prima

facie evidence of that fact.
ILLINOIS SUPREME COURT. James McMillen v . Joseph Lee . - Appeal

1. Where a defendant is of age and is

from Warren .-- Opinion by Sheldon, J. under no legal disqualification, it is error Napoleon Boardmanv.George C. Cook,

1876. WIFE AND HUSBAND LIVING APART - NECES- to appoint a guardian ad litem and thus
et al.-- Appeal from Superior Court of

oust him from the control and manage Cook . - Opinion by SHELDON, J.

Wm. R. Raybourn v. E. J. Ramsdell. BILL OF EXCEPTIONS - APPLICATION TO SET

Appeal from Warren. – Opinion by her husband by mutual consent, with a

STATEMENT. - Wife living apart from ment ofhis defense.

2. Where an action is commenced

WALKER, J.
child , called in a physician to the child, against a minor,and judgment rendered STATEMENT. — Pleas of appellant were

LEASE - USE AND OCCUPATION — FORFEITURE. which was sick . The physician sued the against him and without the appoint- stricken from the files, in the court be

STATEMENT. - Lease containing condi

father for his services and recovered . ment of a guardian ad litem , and without low, and this decision was assigned for

The defendantappealed. his appearance, at the trial, and there. error . Held ,

tions that a hedge should be set out on Held, 1. That where parents separate, after , on his becoming of age, upon his 1. That, in such a case, the motion ,

theland, etc :Breach thereof andsuit. andthe father permitsthe mother to take petition the judgment is vacated and set and the evidence heard by the court

The declaration containing accounts for a child with her,he thereby constitutes aside and the case setdown for trial , it thereon, must be set out in the bill of

useand occupation . Judgment and ap- herhis special agent to provide for the is error then to appoint a guardianad exceptions; or thepresumption will preHeld, That where a lessee enters and child, and is therefore liable for all ne- litemand permit such guardian to take vail that the evidencewas sufficient.

cessaries. charge of and control the defense, and a 2. An application to set aside a de

occupies under alease providing for the 2. There is no need for an express con- judgmentrendered in such trial against fault is addressed to the sound discretion

paymentofrent by makingimprove tract in such case ; but a contract may him by his next friend and guardian ad of the court, and the exerciseofthis
ments and makesdefault therein,the les- be implied from thecircumstances. litem will be reversed . discretion will not be interfered with un

sor, onsuch breach, can only exact thedamage sustained thereby. A mere B. F. Sanborn et al. v. J. A. Benedict, Andrew Pingreer, Ex'r, and Betsey p. less there is manifestly a gross abuse

thereof.

breach of the contract does not, of itself, Appeal from Winnebago.-- Opinion by
N. Perkins v. Sarah D. P. Jones.

work a forfeiture, and convert the tenant BREESE, J ,
Appeal from Boone.

3. On motion to set aside a default,
Opinion by

into one liable to pay for use and occupa CONTRACTS FOR GROWING GRAIN NOT FRAUD
BREESE, J.

the affidavit must not only state that

defendant has a meritorious defense, but

tion , until steps are taken to terminate INFLUENCE AS TO INSURANCE POLICY - COSTS must set out the facts for the court to

the lease, the lessee is to be held as hold. IN A WILL CONTEST IN CHANCERY - DUTY judge from , as to the character of the

ing under the lease.
defense.

J. W. Morgan et al. v. D. R. Stevens. STATEMENT. — Contract to sell corn ot STATEMENT.-Will of the husband of

Appeal from Warren. – Opinion by defendants ata definite price, at their Betsey Perkins (appellant) admitted to Mary Brownfield v.Mary Ann Wilson : -

BREESE, J.

Appeal from Knox. – Opinion byAfter
warehouse, to be delivered ten days after probate by the county court. WALKER, J.
notice given the seller. The corn was wards, bill brought to set aside the will ,

refused, and suit brought, in which the on the ground of undue influence, and INTERPRETATION OF WILLS.

STATEMENT. — Refusal of probate , in the plaintiff recovered damages for the non - insanity ofthe testator ; and also to an STATEMENT.—Will of Christian Brown .

county court, to a nuncupative will. Ap- performance.
nul the marriage on the same grounds ; field contained this clause, “ I give and

peal to circuit court, and reversal of At the time of the contract ten dollars and to require the widow to pay back to bequeath to my beloved wife Mary
decision of county court. From the de were paid, " to bind the bargain .” The the estate the sum of $ 3,000, which , after Brownfield forty acres, viz : the north

cision of the circuit court, contestant's amount of grain was 2,000 bushels. the decease, she had received on a poli. forty, where the house and orchard now

appeal. Held , 1. That it is not fraudulent to sell cy of life insurance on the life of the stand on ." And this, " I give and be
Held, 1. That the provisions of a stato property not in present possession , and testator, on the ground that it was taken queath to myheirs, (the names] to share

ute as to nuncupative wills, must receive agree to deliver it in the future.
out under undue influence. The bill equally and alike in my real estate, and

a rigid and strict construction and en 2. In a case where a large quantity of prayed an issue at law on the will and also my personal property ; the personal

forcement from the courts. Such wills grain is contracted for, it is not neces- the marriage, which was granted — the property to be sold after my death, and

are only allowed on the ground that the Isary, in offering to perform , to convey | verdict setting aside the will, and sus- | the real estate after Mary Brownfield's

PLEVIN

IS OF AGE.
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ATTACHMENT-TRESPASS THEREIN - ELEC

TION OF ACTION FOR WRONGFUL LEVY

WAIVER.

CONTRACT WITH HUSBAND.

EJECTMENT - WHAT PASSES UNDER A MORT

GAGEHOUSE BUILT AFTER THE MORT

GAGE GIVEN - INJUNCTION AGAINST REMO

VAL-REAL ESTATE - WHAT IT IS .

1

1

DAMAGES .

DON, J.

-DEGREE NECESSARY TO CONVICT.

death. The wife was a step-mother to it appears,also, that the plaintiff wasa given to buy off the possessor rather of property, as to its cost, or value, in

these heirs. Abillwasbroughtpraying married woman, riding with her hus- ihan lttigate a controversy concerning it. theabsence ofany fiduciary relationbe
the court to decree that, under these band, who was intoxicated, in a lumber H. C. Thomas v . S. C. Hinsdale et al. tween the parties, does not authorize a

provisions, she took only a life estate. wagon, with an unfastened seat, and the

This prayer was granted, and the widow husband had driven over the crossing

Appeal from SuperiorCourtof Cook.- rescission of the contract.

Opinion by BREESE, J.
appealed. Held , 262. James Cuddy v . Alice Brown et al

carelessly, and thrown his wife out, the

1. That wills' are liberally construed , city is not liable, if the husband's negli - Appeal from Will. – Opinion by

as to the terms thereof, and, as far as gence in the matter was greater than its
BRERSE , J,

possible, all the provisions thereof are negligence - even where the wife sues HEIRSHIP - BARGAIN AND SALE OF LANDS.

made effective. The question , in all alone for her injuries. StateMENT. - Trespass against magis
Held, 1. Thatwhether certain parties

cases, is , what did the testator intend ? [Scott C.J.& Craig J. dissented ; but trate ,special constable andpartyfor areheirsat lawof a deceased person, is

2. A later clause in a will is held, if did notstate the grounds. The verdict the wrongfulissuing and service of an a question of pedigree ; and hearsay evi

repugnant, to be intended to modify or below was for near $ 4000 .]
attachment writ. The defendant appear: dence is admissible. And, for the pur

abrogate the former. ed before the magistrate, moved for and pose of identity, family names, circum

3. The first clause of the will above Eben L. Clementv.Hannah S. Newton. obtained a change of venue ; andthen stances, etc.,may be proved.

quoted , expressed the intention to give
-Appeal from SuperiorCourt of Cook . made default. The special constable,

2. Where one bargains with another

the wife of the testator certain lands in
-Opinion by SHELDON, J. appointed to save the writ, occupied the that he will convey certain lands to his

fee; and asit is unreasonable to suppose MECHANIC'S Lien onWIFE'S PROPERTY ON magistrate's office, claiming to be a law- son, on condition that that son should

that he instantlychanged his mind, and yer. Held, live with him and be reared by him as

limited , or modified that devise, in the Held , That, where a contract is made 1. That ignorance of the law does not his child, such contract will not be re

next clause, it is to be held that the de- with ahusband, for work to be done on excuse a magistrate, in wrongfully issu- garded as a bargain and sale ; but may

vise of the fee in thefirst remained un- bis wife's seperate property, no mechan- ing an attachment writ, noranappli- raise an equity in behalf of the child so
changed by the second .

ic's lien can be enforced, unless the hus. cant for wrongfully suing it out. taken , which a court of equity will carry
4. The requirement of the sale of the band's agency appears to have been 2. Nor will a writ wrongfully sued out, out and enforce.

real estate, then , is to be taken tomean authorized . Otherwiset,the contract will justify an officer havingthemeans of Henry Peterson et al . v . George B. Grif
the real estate over and above the forty be regarded as a personal contract with knowing its illegality , in serving it .
acres. Nor is thatconstruction subverted bim and the work to have been done 3. In such case a defendant may resist fin . - Appeal from Superior Court of

by the fact that the real estate was to be upon his personal credit.
the attachment, sue on the attachment

Cook .-Opinion by CRAIG, J.

sold after the widow's death , since there bond , or bring trespass.
might have been good reason for this; L. Taylorv. George W. Renn et al. - Ap

4. Appearing before the magistrate to

and it is not the business of courts to peal from Superior Court of Cook . obtain a changeofvenue, is no waiver of

inquire into reasons, but the actual inten
Opinion by BREESE, J. defendant's rights.

tion of a testator. QUANTUM MERUIT AS TO WORK PERFORMED: 250.- EliasWenger v. Marshall Calder.
STATEMENT.—Pending a suit in eject

5. While outward circumstances may , Held, That where there is a special

in cases of doubt, be resorted to, in con- contract for work to be performed, and

Appeal from Kankakee.- Opinion by ment, under a mortgage,a housewas re

SHELDON, J.
moved off the premises – and Held ,

struction , they are only aids, and cannot the entire work is performed , but not thereon ,

control. Nor canthe courts even resort exactly according to the stipulations of MALPRACTICE - MEASURE AND GROUND OF 1. That if the house was real proper

to declarations of a testator before or the contract, the workman may recover ty , it could be recovered. But if perso

after the execution of the will to control on a quantum meruit, where there is any STATEMENT. - Suit for malpractice in nal property, it could be rightfully re
its provisions. acceptance of the work by the owner of the treatment of a dislocation of the el. moyed ."

6. In cases of doubt, courts should the premises on which it was done. bow . The following instructions were 2. If it were real property, a court of

look at the fact who were the natural
given for plaintiff : equity would interfere to prevent the re

objects of the testator'sbounty, as ex- U. S. Life Ins. Co. v. Advance Co. - Ap
( 1.) “ The rule of damages,in this case, moval.

plaining the testator's intentions. peal from Superior Court of Cook.- if you find for the plai: tiff, is the pain 3. A building erected by a tenant, on

7. Atestator may dispose of his prop Opinion per curiam .
and suffering undergone by the plaintiff, leased premises, by an agreement with

erty to whom he likes, even to the dis PRINCIPAL AND AGENT --PRESUMPTION . and any permanent injury to the arm the landlord, may be removed at the end

inheriting of his own children ; and the STATEMENT. - Suit for a bill of adverti . shown by the evidence, and consequent of the term ; but no such rule applies to

will will beenforced where the intention sing,made bythegeneral agent of the pecuniary loss, for life,after the time of the relation between mortgagor and.
appellee. There was an agreed state- the plaintiff's coming of age.” ( 2.) “ If mortgagee. It is a fundamental rule that

Harvey Ruth v.City of Abingdon. - Aponent offacts,in which it is said , “ That you believe,from the evidence,that the real estate embraces lands, tenements

peal from Knox. - Opinion by SHEL-it is the generalcustom with life insu- defendant,as surgeon,treated the arm and hereditaments ; andso, buildings

rance companies not to allow their gen of the plaintiff, and failed to use the rea - erected on , and fixed to lands, becomea

eral agentsany discretion about contrac sonable care and skill in so treating it , part thereof, and belong to the owner of

EVIDENCE UNDER A CITY LIQUOR ORDINANCE ting advertising bills, exceptashereinaf- and, if youbelieve, from the evidence, the land ; andalsoallimprovements of

ter stated; but that, in each case, they that the defendant was wilfully negli- a permanent character.

Statement.-- Prosecution under an or- must get the consent of thecompany, gent in failing to use reasonable care and 4. When , therefore, a building is erec.

dinance against selling intoxicating before contracting any bill. And , fur skill in treating the arm , then you may ted on lands, it is primafacie a part of the

drinks. Appeal to Circuit court, where ther, that, in advertising, the general findfor the plaintiff any sum you deem lands,and this presumption must be re

this instruction was given : agentspay bills ordered by them , and proper, under the evidence, not exceed butted ( in ejectments) by the defen

" The jury are further instructed that settlewith their companies themselves; ing ten thousand dollars."
dant.

it is not necessary in this case , to prove for instance, in case of the company
The second of these instructions was 5. [ However, a mortgagor and mort

the defendant guilty beyonda reasona- allowing a stipulated sum perannum deemed irrelevant, and so erroneous, gagee mightstipulate for the removal of

ble doubt. It is sufficient to convict, if towards the advertising, as is sometimes because there was no evidence of willful a building subsequently erected,
a preponderence of evidence is in favor done, the agent settles the bills , and may negligence. doubt. W.]

of the plaintiff.” Held, turn the receipts into the home office, as
Ås to the first, the court say : " The 270. Harvey B. Peters et al.v. Alexan

Fatally erroneons. vouchers for so much money, in their injury which the plaintiff originally re
der Elliott et al.—Appeal from Mer .

Henry G. Richards v. Isaac R. Green.– settlements withthe company, to the ceived to his elbowwas not produced by
cer.-Opinion by SHELDON, J.

Appeal from Warren.-Opinion by
stipulated amount. Sometimes the home any agency or fault of the defendant;

CRAIG, J.

office orders special advertising done and there is no reason why he should be ATTACHMENT-PRIORITY OF

through the agent, and he has it done; held to pay for the pain and suffering

ASSIGNMENT OF ERRORS - SETTING OFF HOME- and sometimes it isdonedirectly from causedthereby. If there were anyaddı.

the home office . ” Held , tional pain and suffering which the plain

STATEMENT.

LIEN OF A P EDGE GIVEN-DELIVERY.
Appellant executed a 1. That the acts of a general agent, tiff underwent because of the want of

trust deed to exppellee in which his wife or onewhom a man puts in his place reasonable care and skill in the treat STATEMENT. — Levy of attachment; a

did not join. Appellee brought a bill to transactallhis business of a particu ment, that might have beenconsidered questionof property arose under the

making appellee and his wifedefendants lar kind , will bind the principal, so bythe jury inassessing damages, [ this transfer of a shipping receiptforflour.

and praying the setting off of a home- long as the agent keeps within the scope mightbe done] but nothing more . And Held,

there should have been the same limita .stead to them or one of them . The of his authority, even when he acts con 1. That a sale, mortgage, or pledge, of

homestead was decreed to be in appel- trary to his private instructions. tion in the respect of any permanent property in the course oftransportation,

2. But, where a general custom exists, injury. may belegally made, and the titlepassed

the Supreme court, on the ground that the presumptionisthat theparties were George W.Plummer v. Charles W.Rig: Wat even where thebill is marked not

the homestead should have been decreed acquainted with it, and contracted with
den.-Appeal from Superior Court of

to appellant himself. Then a decree reference to it, which absolves the lia
Cook .--Opinion by CRAIG, J.

transferable ,” by the railroad company ,

—this being only for the interest of the
was rendered below in conformity with bility of the principal.

this opinion , and he again appeals on
3. Nor is such presumption overcome company, and having no bearing on the

VEY LAND-MEASURE OF DAMAGES — MIS rights of the parties .
the grounds that the court erred in deny by the last concession made above, in

2. And indebtedness between the
ing the application of the conservator of the statement of facts, in the closing

the wife's estate to come in and defend, sentence thereof. shipper and assignee is a sufficient con

and that therights ofthewifewerenot Henry Harms v. John Aufield. - Appeal lands, which was found to be impossibleSTATEMENT. — Agreement to convey sideration for the transfer.

determined before the final decree .
3. Wbere there is such a transfer as

from SuperiorCourt of Cook . – Opin . through the action of a partowner, pot a pledge for securing indebtedness,the

Held , ion by Scott, J.

1. ' That an appellant cannot urge CONSIDERATION OF NOTE.
a party to the agreement. Suit for dam- interest of the shipper is only the sur

errors which , if they exist at all, relate
ages in the non- performance. Held , plus over and above the indebtedness,

STATEMENT.-Suit on promissory notes.

exclusively to one whois not complain . Plea,want of consideration ; to which the value of theland and not the greater rightthan the value of such sur

1. That the measure of damages was and attaching creditors can acquire no

ing, and is not before the court.

2. Where commissioners
demurrer was sustained. The facts aver actual damages suffered, to be estimated plus.

are ap: red by the plea were, that the plain at the time it was to be conveyed . The 4. In such case, the bill of lading, or

not concern them as to whom the home of land owned by defendant,

pointed toset off a homestead,itdoes tiff was in possession of a certain tract rule is different in cases ofeviction; and shippingreceipt, is a symbol ofthe goods,

stead is afterwards decreed.
who in England a different rule also prevails and the delivery thereof with the inten.

3. A motion for achange of venue sell and convey it to plaintiff ;' and in this country are divided on the ques. isa symbolical delivery of the goods.
had agreed by verbal contract, to in suits for failure to convey ;and courts tion to transfer the property in the goods

comes too late when a cause is brought the notes weregiven in consideration tion.Butthe doctrineheld, (as above,) And theinterest acquired dates atthe

to trial, andthecourthas intimated an that the plaintiff should surrenderthe inourcourts is sustained by the weight time of delivery ,althoughpaymentbe

opinion as to the merits of the cause .

possession to the defendant, which he of authority.. [authoritiescited.] not made till afterwards; and will take

City of Rock 'Island v . Sophia C. Van had acquired under that verbal contract. 2. Nor is it clear why the same rule precedence of attachments levied after

Landschoot. - Appeal fromRock Is- Also,itwas averred , that the plaintiff should apply to an action for breachof delivery and before payment. And where

land. - Opinion by BREESE , J. held the possession without right; but the covenant of seizin , and an action for interest is that of a lie to secure there

it was confessedthat the defendant, af. the breach of an executory contract, as turn of an advance made on a draft, this
CITY LIABILITY FOR ACCIDENTS IN DEFEC ter possession taken , had accepted from failure to convey . The latter should be lien has priority in the same manner.

plaintiff a partial payment on the pur. under the general rule which gives a And also liens may secure even future

Held , That where it appears that a chase money. Held, vendee the value of the specific article advances, and have therein like prio

street crossing is made of rocks, etc., and That a mere naked possession may on the day it is to be delivered. rity .

that there are ruts and holes worn ; but I be a sufficient consideration for notes 3. A mere misstatement, by a vendor ( Continued upon page 223. )

no
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RULES OF THE SEVERAL COURTS IN FORCE
PAROL INSURANCE .

WORD

CHICAGO LEGAL NEws. tions ofcharging amarried woman's sep. posed mortgagor to procure the neces- theEasternDtstrict of Pa.,in United

arate estate rest no longer exist. When sary mortgage search. In this county , States v. Newcomer, 33 Leg. Intel . , 94 ,

those decisions were made, a married where the county has its own abstract held that the act of congress if March 1,

Lei bincit . woman could own no personal property ; books, it is a matter of interest to the 1875, is authorized by the 14th amend

the moment it was acquired by her it people to know to what extent the re- ment of the constitution of the United

MYRA BBADWELL, Editor . became her husband's in law. Now she corder or the county may be liable for States, and a clerk in charge of the re

can sue and be sued , contract and be themistakes of the recorder in making ception of travelers at a hotel may be

contracted with ,and own property with- searches or giving abstracts from the liable to conviction for a violation of the

CHICAGO : APRIL 1 , 1876.
out the intervention of a trustee ; and county books for a consideration . Our provisions of the act.

there is no reason why, when she gives Supreme Court has decided when an ab

Published EVERY SATURDAY by the a note, she and her property should not stract firm in making an abstract fails to Recent Publications.

be bound to the same extent that the give a tax sale which appears of record ,
CHICAGO LEGAL NEWS COMPANY, REPORTS OF CASES ARGUED AND DETERMI.

husband and his property would be they are liable to pay the damage occa NED IN THE SUPREME COURT OF THE STATE

bound if he gave a note. sioned thereby . Will the county or the WISCONSIN , WITP.

FRAUDULENT CONSPIRACY. — The opi- recorder be held to the sameliability ? CASES AND PRINCIPAL MATTERS, AND THE

TERMS: - TWO DOLLARS per annum, in advance

nion of the Supreme Court of New YorkSingle Copies, TEN CENTS . SINCE 1838. By S. U. Pinney . Vol . III .

for the First Division in General Term , The Supreme Court of Penna. , in Pat Containing cases decided from the De

by Davis, J. , as to what constitutes a terson v. The B. F. Ins. Co. , 23 Pitts. Le cember term , 1850 , until the organiza .

We call attention to the following opin- fraudulent conspiracy to obtain posses- gal Journal, 126, held that an insurance tion of the separateSupreme Court in

ions, reported at length in this issue :
sion of personal property .

1853. Chicago : Callaghan & Compa
company may be bound by a parol insu

ny , Law Publishers , 1876.

BANKRUPTCY – PRIORITY OF CLAIM OF The London Law Times says: “ Ameri. rance before the policy is made out and

UNITED STATES.—The opinion of the Su
This is a neat appearing volume. In

can law books seem to grow more rapid- delivered , to protect the insured in the

preme Court of the United States by ly than English law books,and it is by interim between the taking of the risk the rules of practice of the District
addition to the cases reported it contains

SWAYNE, J. , that the court below com no means a promising feature of this and payment of the premium , and the

Courts of Wisconsin Territory, and all

mitted no error in holding that the pref- growth that the annotation of casesgoes issuing of the policy . In such case, the

erence of the United States, as a creditor on cumulatively, no attempt being made insurance company must not only have Circuit and Supreme Courts, since therules of practice adopted for the County,

of Cooke , McCulloch & Co.,applied to to get rid of decisionsno longer of im-the power to make the verbal contract.
the separate and individual estates of

the bankrupt partners, thus superseding for a law writer to determine just what lished.

portance.” The difficulty seems to be but the contract must be clearly estab- organization of theState ; with sketches

of the judges of the first Supreme Court.

the rule in equity recognized by the
Orders for this volume, which is the

cases are important and what cases are COLLATERAL SECURITY - ADVANCES .

bankrupt act — that partnership property not. Some writers imagine that every
third of the series, should be addressed

is to be first applied in the payment of word that proceeds out of a judge's Penna., in First N. B. of Clarion v. Gregg Company .

It was held by the Supreme Court of to the publishers, Messrs. Callaghan &

the partnership debts, and individual mouth is to be received as law , and com- et al . , 23 Pitts. Leg. J. , 127, that where

property in payment of the individual mented upon, and cited . The opinions a party takes a note as collateral securi TABLE OF CONTENTS . – Our readers will

debts . The bankrupt parties in question

are getting so numerous upon many ty ,and does not make any advances or find a table of contents of the matters

were indebted to the UnitedStates,and questions that, if a writer cites them all , give anynew credit,hehas no better ti- contained in this issue on the first page.

they had separate estates. This entitled he only confuses his reader, and makes tle than his assignor.

the United States to the preference him doubt, amid a multitude of conflic A JUSTICE CANED .--On the 27th of this

claimed .
INSCRIPTION ON TOMBSTONE— THE

ting authorities, what the law really is.
REVEREND ."

month , a large number of the citizens of

MANDAMUS-POWER OF Court to Com- What should be done to lessen the in
The Judicial : Committee of the Privy

Jefferson , in this county , determined to

PEL TownAUDITORSTO ALLOW4 Jupe creasingvolumeoflaw, is a question Council,onappealfromthe Arches Court express their opinion,in a forcible man

MENT - Tax Levy- The GRAB LAW .-- The thatshould receive the careful consider- of Canterbury, inKeetv Smith etal., ner,of NEWTON LInscorr,a justice of the
opinion of the Supreme Court of the ation of the American bar.

United States , by Davis. J. , construing

33 L. T. Rep., N. S. 794 , beld that the peace of that town. They proceeded to

the law of 1869, known as the Grab-law ,

word reverend” is nothing more than a
the jewelry establishment of C. D. Pea

NOTES TO RECENT CASES. laudatory epithet . It is not a title of cock, of this city, and purchased one of

and holding that there was nothing in tbe
BANKRUPTCY -- CERTIFICATE OF DISCHARGE honor, to be exclusively possessed by

his best gold -headed canes, and on ar

point made by the plaintiff in error, that -AFTER ACQUIRED PROPERTY . the clergy of the established church , as
riving at the house of Justice LINSCOTT,

judgments, like the one in question ,

The Chancery Division of the English baving episcopal ordination. Theap. their esteem forhim as a justice and an

they presented it to him, as a mark of

against a town , can only be collected in
the mode pointed out in the funding act court in re Pettit's Trusts, 34 L. T. Rep . pellant was described 'on a tombstone as
of 1869 ; that the State only assumed N. S.,51,held that after an order closing " the Rev. H. K. , Wesleyan minister." old and respected citizen ofthe town .

the character of a custodion of the money
a bankpuptcy has been made, the bank. It was held , reversing the judgment of

AGENCY - DOCTRINE OF DELEGA

which reached the treasury ; that the rupt, although he has not obtained his the court below, that this was not a suf

TION .

act did not profess to change the terms certificate of discharge, is entitled to the ficient reason for refusing a faculty for

ofthesecurities, nor exempt themunici- property which he subsequently acquires . the erection of suchtombstone.

The general principle ofour law is con

pality from the obligation to pay them ;
STREET sistent with that of the civil law in de

that they were registered in the office of
The Supreme Court of Pennsylvania, nying to agents, except in certain cases,

the Auditor of Public Accounts, and pay
in Morgan v. Quinleven , 33 Leg. Intel. , The Supreme Couat of Pa. , in P. & B. the right of delegating the authority

able at the treasury of the State. But 109, held where there is a devise to one P. R. R. Co. v. Pittsburgh, reported 33 with which they have been invested.

the holder wasnot requiredto resort for life,with remainder tohis issue as. Leg. Intel., 92, held that a passenger rail. delegari ” is equally appropriate toboth

only there for payment. That the judg- tenants in common , with a limitation to way, which is required by its act of in systems of law . If no express authority

ment in question does not differ from the heirs general of the issue, they take corporation and by a city ordinance to for the power of delegation exists, there

one obtained against the town for or as purchasers in fee.

keep the streets upon which its track is is a presumption that the agent hasno

such

dinary charges; that auditing it so that RIGHT OF EXECUTOR OR ADMINISTRATOR TO
in good repair, is liable to clear away de- applied various reasons have been given

power. When the maxim has been

provision may be made for its payment
bris, etc., carried on to the street by an for its application. Thus it is said an

by taxation , is a mere ministerial act, The Orphan's Court, of Philadelphia,
unprecedented freshet. agent cannot delegate his authority

where his personal skill is essential (Bu

not involving the exercise of official dis. in the matter of the estate of Barclay, CORPORATION CREATED BY LEGISLATURE OF rial Board of St. Margaret Rochester v.

cretion , the performance of which can 33 Leg. Intel., 108, held that an executor Thompson ( L. Rep. 6 C.P. 457 ) or where

be coerced by mandamus. This opinion will not be surcharged , as respects lega The Supreme Court of the United the authority is a judicial authority (Ba

will be of unusual interest to persons tees and next of kin, with the cost of a States, in United States v. Insurance ker v. Cave, 1 H. & N. 678 ) , or where it

is a trust and confidence reposed in the
holding bonds issued under the funding monument over his testator which is Companies, 3 Legal Gazette, 77,held that agent ( Bac , Abr. “ Authority," D) , or

act of 1869, commonly called the Grab- reasonable, accords with the means and corporations created by the legislature where the authority gives the agent a

law, which has been decided , by our su . position of the testator, and has been of a rebel State, while the State was in discretionary power (Alexander v. Alex.

preme Court, to be unconstitutional . approved by the majority of the legatees armed rebellion against the government ander, 2 Ves.640), unless the discretion

Second Writ of ERROR - MARRIED Wo- and next of kin, but the cost and enclo- of the United States, havepower, since ministerial act, in which case a deputy

MAN'S NOTE-CHARGING HER ESTATE. sure of a burial lot being on the same the suppression of the rebellion , to sue may be appointed (per Willes J., in Bu

The opinion ofthe Supreme Court of Mis- footing as the improvement of other in the Federal courts, if the acts of in- rial Board ,&c. v. Thompson, sup. p.458 ).

souri,byWagner, J.,as to what questions real estate, will notbe allowed an execu- corporation had no relationtoanything above principles,LordHardwicke des

may be reviewed on a second writ of toras against objecting parties in interest elsethanthedomestic concerns of the cided thatwhen a father had a power of

error, and holding that a married woman
State ; and there were neither in their appointment to his children over a real

is incapable of making a contract except

apparent purpose nor in their operation estate, and he delegated the power to his

in regard to her separate property, but The Supreme Court of Pennsylvania,

hostile to the Union or in conflictwith wife, the power must be considered asa

in reference to that she istreated asa 33Leg. Int., 108, in Houseman v. The the constitution ,but were merely ordi- cuted only by the husband, to whom it
femme sole, and if she give a note, in the Girard M. & L. Ass., held that the re- nary legislation ,such as might have been was solely confined, and was not in its

absence of proof to the contrary the law corder of deeds is liable in damages for had there been no rebellion, -- and that nature transmissible or delegatory to a

implies that sbe intended to bind her losses suffered by a mortgagee by reason
such corporations may in proper cases 88, and

seeHamilton v . Royse, 2 Sch . &

third person (Ingram v. Ingram , 2 Atk.

separate estate. This places the decision of a false certificate of mortgage search
sue under the captured and , abandoned Lef. 330 ). So, where personalestate was

of the Supreme Court of Missouri upon issued from the recorder's office ; that it property act.
given to such charitable use as A. should

a principal. The reasons upon which is not prima facie negligence in a mortga

appoint, and he directed the money to

be applied as B. should appoint, the del.

the old English decisions on the ques . ' gee or his conveyancer to allow the pro The United States District Court for legation was held void (Attorney General

DELEGATION OF AUTHORITY BY AGENTS.

DEVISE - REMAINDER - LIMITATION . RAILROAD - LIABILITY TO KEEP

CLEAR..

ERECT MONUMENT.

A REBEL STATE .

RECORDER - NEGLIGENCE IN MAKING

SEARCH.

ADMISSION OF TRAVBLERS TO HOTEL .
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v. Berryman , 2 Ves.643). So ,too, where may, whereas the latter, unless express. SHOULD WOMEN PRACTICE LAW certain principles. The rule has been re

a testator gave his wife a power to ap- ly authorized ,maynot, appoint a deputy IN WISCONSIN ? peatedly laid down, by the Supreme

point personalty among their children , (1 Roll. Abr.591 ; Tit. “ Deputie," affirmed Court of this State, that “ generalwords

and she delegated the power by will to by Parke, B., in Walsh v. Southworth, 6 JUSTICE RYAN'S OPINION REVIEWED . in a statute must receive ageneral con

others : (Alexander v. Alexander, sup .) Ex. 156 ; Com . Dig. “ Officer ” D. i ) . struction ; and if there is no express ex

consent was made requisite to the due For a similar reason, where a person's ( Continued from page 216.) ception, the court can create none. ' See

execution of a power, he could not em- Hence, it was said, a constable, a cham At common law , before the enactment Enchling v . Simmons, 28 Wis ., 272 ; Har

power another to give consent to it as berlain, an alderman , an auditor in the of any statute relative to attorneys, par rington v. Smith ,28 Wis ., 43 ; Chase v. Whi

his attorney :Hawkins v. Kemp, 3East, exchequer, an escheator,a sheriff,a dean, ties pleaded theirowncauses; a privi- ting, 30 Wis.,544. How , then , can itin.

410.), Again if A. lends B.a Lorse toride aparish clerk, beingministeria
lofficers, legewhich is stillaccordedthem by the terpretthe general word “ person ” in

to York, B. cannot let hisman ride him , could appoint'a deputy : (See authorities constitution of Wisconsin . Atcommon thestatute providing fortheadmission

forthe license is a matter of pleasure cited,com .Dig." Deputy ” D.i). The law, therefore, woman has always been of attorneys, so as to restrict its provi

annexed to the person of B., and cannot truedistinctio
n would appear to be that admitted to the bar, ifshe chose toplead sionsto male persons. Again,it hasbeen

be transferred ( Boinglo v.Morris, Mod. which isdrawn between acts whichare there in herown behalf,as a party to the decidedthat it has always been con

210) ; but it is otherwise where acertain ministerial and acts which arejudicial suit. Suchbeingthe common law ,pre sidered competent forthe legislature to

time is limited for the loan of a horse, in their character. Thus, at the trial of vious to any statutoryenactment, it enact rulesfor the constructio
n
ofsta

forhereB.hasan interest in the horse, a cause under the Writof TrialAct(3 & would seemthat it would have required tutes, presentandfuture , and when it
and may let his servant ride him : (Ib. 4 Will. 4, c . 42 ) , before the sheriff, a ver a statutory prohibition to have excluded has done bo, each succeeding legislature ,

and 2 Ld. Raym , 913, 915,916). Upon dict wasbyconsenttaken forthe plain. her from practicing as an attorney. No unless a contrary intention is plainly

thesameground ,wherethere was a trust tiff, subject to a reference. It was agreed suchstatutory prohibition appears ever manifested, issupposed to employ words

to dispose of certain property to such of bybothparties that thearbitrator should tohavebeen enacted . Judge Nott, of andframe enactments withreferenceto

the relations and kindred ofthetestator, have power to order a verdict to been- the Court of Claims,in refusing.Mrs. such rules.” Prentiss v. Danaher, 20 Wis.,

in such manner as his trustees and exec- tered for eitherparty. Theaward was Lockwood admission, while claiming 311. Thestatuteprovidingthat “ words

utorsshould think proper,and thetrus- made and judgment signedaccordingly. that the spirit of the common law was importing the masculine genderonly

teesand executorsdied, the survivor The plaintiffthenobtained a rulecalling against the admission ofwoman,declares may extend and beapplied to females as
devising the trust estates to A. and B., upon the defendant to show cause why his conclusions inferentially, and says : well as to males," was enacted previous

and making themexecutors as to the the award ,theverdict,and the judgment " That therehasbeen no express provis- ly to the existing statute providing for

personal partoftheproperty, Sir Wil: should not be set aside .The court set ion by statute,and that there wasno ex- the admission of attorneys ; andthere

liam Grant decided that A. and B. could aside the two latter, but not theformer. ceptional rule at common law, to prevent fore the legislature framing the latter

not executethepower ,for thereason Alderson,B.,having pointed out that the anysuchdangerousand scandalous prac- statute is supposed to have done so with

thatwhereverapower wasofa kind that sheriff did not,under the above Act, en- tice,"(i. e .the admission of woman to reference to the rule of constructionabove

indicatedapersonalconfidence,it must joyall the powersofa judge at NisiPri- thebar,) "certainlyindicatesthatthe quoted , and a contraryintentionnotbe

prima facie be understood to be confined us, went on to say: " Thesheriffhad no law hasnever been considered to autho- ing plainly manifested,it is evident that

totheindividual towhomit is given,and authority to give powertoanother to rize the admission of women to thebar.” thelegislaturemustbe supposed to have

toothers towhombylegal transmission be very inconvenient that asheriff Nott, while refusing a woman admission of themasculinewords thereinusedto

the same character may and appears to should have power to order a reference to the bar, on the ground tbat such ad - women.

belong : (Cole v. Wade, 16 Ves. 27.) of cases sent to be tried before him " : mission is unauthorized by common law, A labored effort has been made by the

By an agreement B. was to have a claim (Wilson o. Thorpe, 6 M. & W.721 ). The that “ there has been no express provi- learned judge to do away with the argu

upon a coach supplied by him until the distinction between acts judicialand acts sion by statute, and that there was no ment embodied in the petition, to the

debt was paid . B. died, and his admin- ministerial is fully recognized in Baker exceptional rule at common law to pre- effect that the legislature has provided

istratrix sent the coach to H. forrepairs. v. Cave (per Pollock , C. B. , 1 H. & N. vent” her admission . Instead of infer- for the admission of woman to the bar

H. detained it. “ If Howes, " said 'Lord 678 ) . " Judicial acts,” says the learned ring that women may be admitted be- by enacting, first, that she may be ad

Tenterden, in delivering the judgment Chief Baron, “ must contain in them . cause the common law does not express mitted to the State University - and se

of the court, “ had lived, and the coach , selves the source of the power , but that ly exclude them, Judge Nott infers the cond, that all graduates of the law de

on non -payment of the bill , had been rule does not apply to ministerial acts; " reverse — that they should not be admit. partment of the University shall be en

taken out of his possession, and he had (Baker v. Cave , ubi sup.) Many of the ted because the common law does not titled to admission to the bar of all the

broughtan action , thedefendantmight cases under this head refer to the doings expressly provide for their admission ! courts of the State. His honor begins

in bar of that, have relied on the instru- of arbitrators. The decision of the SupremeCourtof Il- | by complaining that the statutes were

ment. But as the license was a mere In Little v. Newton (2 Scott N. R. 509 ) linois, in refusing Myra Bradwell's ap- not stated fairly. He says :

personal license, not transferable, sup- a reference was made to a barrister and plication, contents itself with simply " The act of 1867 is an amendment of

posing the property had been transfer- two merchants for their award, or the saying that " female attorneys at law sec. 4 of the act of 1866, re-organizing

red by the act of the party or by opera- award of any two of them. After all the were unknown in England ;" while the the University. Thesection of 1866 pro

tion of law, we are of opinion that the matters in dispute had been discussed, it Supreme Court of Wisconsin only re- vided, without qualification, that “ the

defendant was not entitled to take and was agreed between the barrister and marks, generally, that the common law University in all its departments and

detain the coach : " (Howes v. Bell, 7 B. one of the merchants to make an award has “ excluded ” woman from the bar colleges shall be open alike to male and

& C. , 481. ) in favor of the plaintiffs, subject to the ever since courts have administered the female students . ” The section of 1867

The principles stated by the earlier decision of a barrister upon a point of common law .” None of these learned substitutes the provision that “ the Uni

legal writers upon the subject under ex. law. The latter accordingly , having de- judges quote a single decision of a court, versity shall be open to female as well

amination do not differ in any essential cided the point in favor of the plaintiff, or a single statute, in support of these as male students, under such regulations

particular from the principles in force at drew up the award in his favor without assertions. Nor can they. The simple and restrictions as the Board of Regents
the presentday. They are, indeed , iden- any further communication with either fact is that, until very recently, women may deem proper ." In both statutes

tical in substance, and may be traced to of the other arbitrators. The court set have never applied for admission, and the section provides that all able -bodied

the same general principle that an au- the award aside on the groundthat the consequently the courts have had no op- male students shall receive military in

thority to delegate a delegated authority parties were entitled tohave the joint portunity to pass upon the question of struction, and makes noother reference

will not be presumed when such dele- judgment of two at least of the arbitra. her admissibility ,and no rulings which to a military department. And the ar

gated authority is enjoyed as a personal tors upon every pointsubmitted to them , could be common law with us have ever gument that the admissionoffemales un

trust. Thus, inasmuch as a principal and that the judicial authority possessed beenmade either for or against her ad- der the statute of 1867 to all departments

employs a broker from the opinion he by each arbitrator could not be delega mission . The common law , inasmuch as except the military, necessarily contem

entertains of his personal skill and in- ted by him . “ It is true, ” said Chief it has always acknowledged the right of plated their admission to the law depart

tegrity, a broker has no right, without Justice Tindal, " that both arbitrators a woman to appear at the bar in her own ment, falls to the ground, because the

notice, to turn his principal over to an- named by the plaintiff and defendant re- behalf, and has also recognized her ca. statute neither mentions all departments

other of whom he knows nothing (Per spectively had declined to interfere in pacityto act as agent for another, must nor excepts the military - if there be a

Lord Ellenborough ; Cockram v. Irlam , the question of law , and had given up be presumed to favor her admission to military department. The inaccuracy is

2 B.& S. 301 , n ) . So if a noticeto quit is their opinion to that of the third. But the bar to act as agent or attorney for the more striking from the fact that the

given by an agent of an agent it is inval. there is no principle of law that we are another, unless, either by judicial decis- section of 1866 does expressly include all

id unless authorized by the principal: aware of which will authorize any such ion, or legislative enactment, made early departments and colleges, and theamend

(Doe v. Robinson, 3Bing. N. C. 677). So, delegation of the judicial authority con- enough to be common law in this coun- ment of 1867 evidently ex industrio omits

too, when an act of Parliament for build- ferred upon the three ; and it is impos- try, the contrary appears . Judge Nott them. The change of an absolute right

ing a bridge, ordered that when any no sible to say that if the determination of acknowledges that there has been no of admission to all departments and col

tice was to be given by the trustees the legal arbitrator had been disclosed such exceptional ruling, and neither the leges of the University in 1866, to ad

appointed and acting under it, such no. to either of the other arbitrators before Supreme Courts of Illinois or Wisconsin mission to the University under discre

tice should be in writing or in print, the signature of the award, some argu- quote any to sustain their positions. Un- tionary regulations and restrictions of

signed by three or more of the trustees, ment or observation might not have til this is done, we must take the asser- the regents in 1867, is very significant;

orby their clerk or clerks, the Court of been made which would have led to a tion that the common law has always the more so that it is the only amend

Queen's Bench held that a notice signed different conclusion.”. When matters in excluded women from the practice of ment made. It seems likely that the

with the names of the clerks to thetrus- difference are submitted to arbitrators, law , as at least “ not proven. Judicial Legislature came to regard the absolute

tees, but signed in fact by a clerk em- it is presumed that the arbitrators will decisions in this country, under statutes and indiscriminate right of 1866 as dan

ployed by them , was insufficient on the themselves exercise their judgment. Of not expressly authorizing the admission gerously broad, and to consider it neces

ground , inter alia, that the authority of course, where arbitrators are authorized of women, are as follows: In favor of sary to make the right subordinate to

the clerks could notbe delegated. Again, to call in a competent person to assist her admission - Maine, Michigan, Mis- the judgment of the regents. And if the

if A. delivers goods to B. for sale by him them, it is no objection that they have souri and Iowa; against - Illinois, Wis- law school had then been established by

at a particular place, B. has no right to availed themselves of the assistance of consin, and court of claims, Washington, statute, it would be very doubtful wheth
send them elsewhere under the care of such person in deciding the questions D. C.; so that the weight of authority is er the admission of females to it would

another person in search of a market, submitted to them : (Williamso .Wallace, to the effect that she may be admitted at be sanctioned by the act of 1867. But

although he is unable to sell them at the 3 Cl. & F. 26. ) Nor can there be any common law , unmodified by express there was no such statute ; and the law

place appointed : (Catlin v. Bell, 4 Camp. doubt that a legal arbitrator might prop- statutory enactment. school was in fact established, not by

183.) On the same grounds, it was re- erly consult aneminent scientific per The learned judge claimed that the statute, but — as we learn - by theauthor

marked by Lord Eldon, that it is a very son upon a question within the scope of pronouns " he " and " his ” in the statute ities of the University sometimein 1868,

dangerous doctrine to maintain that if his profession, and adopt his opinion : providing for the admission ofattorneys, after the enactment of the section in both

an auctioneer is authorized to sell , all bis (See per Blackburn, J., in Whitmore v. are sufficient to exclude woman from its forms. The first class of students, all

clerks, when he goes out of town are in Smith, 7 H. & N. 513; 31 L. J. 107, Ex.) . provisions, and that the statute provi . males, graduated in 1869, without color

consequence of any usage in that busi- But, although an arbitrator may consult ding that '" every word importing the of right to practice. Hence the statute

ness, agents for the person who author- such persons, his award must be the act masculine gender only may extend and of 1870 to give the right, presumably

ized him : (Coles v. Trecothick, 9 Ves. of his own mind : ( Eads v. Williams, 4 be applied to females as well as to males,” passed without thoughtofthe admission

250.) De Gex Mac. & G. 674. ) The cases here is permissive merely , and leaves to the of females to the bar."

An important distinction to be borne cited show how necessary it is to avoid discretion of the court the question of This labored effort to invalidate the

in mind in oonsidering whether an agent confusing a consultation with eminent the intent of the legislature as to its ap- arguement contained in the petition der

may or may not appoint a deputy to do scientific men, or a giving way by one plication to any particular statute. Gran- ogates nothing from its force. That the

wholly or in part that whichthe agent arbitrator to the opinion ofanother with ting the statute to be permissive, mere . enactment of 1867 was an amendment of

is himself appointed to do, is founded a delegation of authority : (See Eardley ly, the discretion of the court in inter- the act of 1866, made to so qualify the

upon thedistinction between a ministe- v. Stoer,4 Dowl . 423.) — The London Law preting the intention of the legislature, former act as to admit women to the

rial and a judicial officer. The former | Times . is not an arbitrary one, but is subject to | University “ under such regulations and
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lants.

error .

DICTION .

mitted .

SPECIFIC PERFORMANCE .

restrictions as the board of regents may Again, his honor assumes in strange pied with home duties to devote them- where it is evident that, notwith

deem proper, " instead of admitting them contradiction to his previous assumption, selves to professional labor, is undoubt- standing, substantial justice has been

unqualifiedly as before, proves nothing that admitting woman to the bar is forcedly true. It is equally true that a large done.

bearing on the point in issue. The leg- ing her into a profession against her will proportion of men will remain outside

islature itself places no restrictions upon for which she is utterly unfitted, and the professions, and equally desirable UNITED STATES SUPREME COURT.

the admission of women to any and all which would be revolting to her better that they should , else who would be our PROCEEDINGS OF .

departments of the University , whether instincts. There is no force used in per- farmers, mechanics, merchants, and la

then existing or to be created in future, mitting her to practice when she asks borers ? These matters will adjust them Wednesday, March 22, 1876.

except impliedly to the military by in- the privelege. The force is in refusing selves, only give full scope to labor,and On motion of B. F , Butler, Chas C. Deme, of

troducing the word “ male” in making her. No woman would be obliged to fol- fair competition, Newberryport,Massach usetts, was admitted .

provision for military instruction. That low the legal profession, against her If nature has built upbarriers to keep On motion of Assistant Attorney -General Smith ,

this enactment does not admit wonen taste or inclination, simply because the woman out of the legal profession , be George J. Sicard, of Buffalo, New York , was ad

to all departments of theUniversity, be- Supreme court would admit her , if she assured she will stay out ; but if nature On motionof E. C. Palmer, James H. Davidson ,

cause thestatute does not explicitly applied ,and wasdulyqualified. If the has built no such barriers, in vain shall of St.Paul, Minnesota,was admitted.

mention “ all departments," when it says, legal profession is not fitted to her, or man build them , for they will certainly
No. 176. The United States v. Eugene Diekel

man . The argument of this cause was continued

“ The University shall beopen to female she to it, practical experiment will con- be overthrown. by J. D. McPherson for appellee, and concluded

as well as male students, under such reg . vince her of the fact more speedily and
LAVINIA GOODELL. by Assistant Attorney -General Smith for appel

ulations and restrictions as the board of effectually than any amount of theoriz. Janesville, Wis., March 20, 1876.
No. 6. Jos. A. Walker v. Charles S. Sauvinet.

regents may deem proper, ” is a subter- ing can do. No law exists to prevent This cause was argued by C. W. Horner for plain

fuge too weak to require a moments con women from becoming hod -carriers,and (Continued from page 220.)
tiff, and submitted on printed arguments, by J.

isderation . yet women do not become hod -carriers.
Q. A. Fellows for defendants in error.

SUPREME COURT OF ILLINOIS. No. 183. Henry and Geo. A. Meyer v. Chester_A .

By this statute, as was argued in the So , if they are unfitted for the practice Arthur, collector. Thiscause was argued by Ed .

petition ,theboard ofregentsmay,at oflaw they willsoonfindit out, and ABSTRACT OF OPINIONS FILED AT OTTAWA IN wardHartley, for plaintiffs in error, and by Assis
1876.

least, admit women, if they choose to do cease to practice ; and that will settle
tant- Attorney General Smith for defendant in

so , to every department of study in the the question.But tell them they shall 267. Buradella G. Simpson , v . Wm H. No. 184 John Montgomery, jr. , assignee , plain

University except the military, whether not practice ,and there is nothing on Ham et al. - Appeal from LaSalle.- tiff, v . TheBucyrus Machine Works. Thiscause

then existing or afterwards created, and earth they want to do so much ; and rest Opinion by Scott, J.
was submitted on printed arguments by James

may allow them to graduate therefrom ; assured they will give courts and legis, RENTS AND PROFITS ACCRUING WHILE SUIT

Baker, of counsel for plaintiff in error, and by T

W. Bartley and S. E.Jenner for defendant,

and according to the law of 1870, such latures no peace till they are accorded FOR DOWER IS PENDING - EQUITY JURIS
Adjourned until Thursday at 2o clock .

women, so graduating from the law de- the opportunity. Thursday, March 23, 1876.
partment, are entitled to admission to

The learnedjudge declaresthat the STATEMENT. - This suit was for an ac

the bar of every courtin the state. Con- legal profession

On motion ofT. F. Bayard , Joseph B. Batche

struingthe enactmentof 1867 in the habitually to do with all that is selfish count of rents and profits,thataccrued loc. of Raleigh N.c.,was admitted.
On motion of D. D. Field , A. P. Sprague, of Troy,

strictest manner against women , the and extortionate, knavish, and criminal, for dower, in cultivated lands.On de
N. Y., was admitted .

On motion of Joseph Casey, Augustus Ford , of

New York City , was admitted .
legislature to decidewhether women in human life; "forgetting that this is murrer, billdismissed . Held ,

shall be graduated from thelaw depart- but the reverse side of the picture,and ment ofdower, the court at law may, as
That, underourstatute, on the assign- et al. This cause was argued by s. o . Houghton ,

No. 185. Henry Miller et al. v . George W. Dale

ment,and so admittedto thebar of the that the theory of law has, and its prac. a part oftheproceeding, assess all dam- defendants
of counsel for plaintiffs, and by J. 8. Black for

Supremecourt ;and the inquiry inthe tice shouldhave, if it has not, essential ages, onthe verdict of a jury . But where No. 181. The steamship " City of Washington , "

petition—"Can it have been the inten; ly and habitually to dowithall that is this is not done, and the dower case gued by James W. Gerard forappellants,andby
etc., v. Peter R. Baillie et al. This cause was ar.

tion of the legislature to give theboard unselfish and poble,honestand honora- passes from thedocket, a petitioner un 4.J.Scudder for appellees.

ofregents ofthe State University , the ble, high and holy , refined and pure,in der the statute will not be permitted to Adjourned until Friday at 12 o'clock .

power to admit women tothe practice of human life. The object of law isthe thus abandon the statutoryproceeding,

law in the Supremecourt of this state, administration of justice,andthe righting and then invoke theaidof chancery to
Friday, March 24.

and at the same time to withhold that of wrongs, and carries with it a consid- takeanaccount of the mesneprofits ; William G. Choate, of New York City, wasad .On motion of Assistant Attorney General Smith ,

very power from the Supreme court eration of verymanyofthe mostweighty not even if , afterwards, there was a mo

itself ? -loses none of its force . and important questions affecting the tion made to reinstate the cause in the No. 186. Robert A.Phillips v . Charles W. Paine.

The learned judge “presumes” that the welfare of humanity ; questions which court of law , to have the damages as
The argument of this cause was commenced by

law of 1870waspassed "withoutthought can bemore carefullyand thoroughly sessed,and themotion wasdenied. The .. Danie"for defendant. Further argumentpost
poneduntilMonday.

No. 187. Thesteamsbip Hammonia y. William
Whatreasonhashe for so presuming? handled,by onewho

has hadpractical method of correcting this denial is bya

Ives and John Waters. Passed .
The law department had been in exist- experience in dealing with them in the No. 188. John P. Verree and William A. Mitch

ence two years; a class had been grad concrete than by any other. Inthe con- Samuel W. Fleeshman v . Jonas Moore.- ell v . J.Wilcox Brown et al. Continued .

uated ; women were being admitted to sideration of these questions, the pecu Appeal from Cook .-Opinion by Scott,
No. 189. Joseph Hobson and Jose M. Hurtago v.

J.the University in accordance with the liar qualities of womanhood which the

Daniel W. Lord . The argument in this cause was

commenced by William G. Choate for plaintiffs.

statute of 1867 ; in other states women honorable court sets forth so eloquently,
Adjourned until Monday at 12 o'clock .

were already studying law, and applying are needed no less than the sterner and
Held , That a court of equity will al Monday, March 27.

for admission to the bar. At any time hardier traits of manhood. “ It is not

they might applytopursue the course of goodforman tobe alone,” even incourts formance,where the contract is indefi- the United States; in error to the CircuitCourt

ways withhold a decree for specific per No. 144. Mary R. Kohl et al., executors, et al. v .

lawy study, provided in the University, ofjustice ; and this hishonor unwitting nite,and is not supported by a clear pre- ohio Strong, J., delivered the opinion,afirming

and with the approval of the board of ly proves in endeavoring to prove the
regents - if notby right, according to the reverse. He tells us that the presence

ponderance of proof. thejudgment of the Circuit Court. Dissenting,
Field, J.

statute — they might be allowed to grad . of the petitioner in courtprevented him Amos T. Hall v. John S. Gould etal., No.825. Town of Coloma v. David W.Eaves ; in

uate from the law department. In the from using a certain smutty illustration Appeal from Cook . – Opinion by Wal- error to the Circuit Courtof the United States for

face of all these facts, and all these prob- to demonstrate a point of law which he

the Northern District of Illinois. Strong, J. , deliv

ered the opinion afirming the judgment of the
abilities, the legislature without qualifi. mentions, and which could have been as Circuit Court, withcostsand interest. Dissenting,

cation or restriction enacted that“ all well demonstrated by a cleaner one. If LIEN OF LEVY IN ATTACHMENT— STRICT CON Miller. Davisand Field, JJ.

graduates of the law department of the this be so the petitioner is glad she was
No. 53. Town of Venicev. EvanderMurdock

Wisconsin University, shall be entitled there, and discoversan additional reason
[ This is an elaborate case, but turning

No. 54. Town of Genoa v . James D. Woodruff

to admission to the bar of all the courts why she should be admitted .
mainly on facts .] No. 55. Town of Venice v. James 0. Woodruff.

of this State, upon presenting to the His honor gives as a reason why wo
Held, 1. That a levy on lands by at No. 56. Town of Venice v . William L. Matson.

No. 90. Town of Venice v. Opher Edson : in er

Judge or judges, thereof,certificateof men should not be permittedtopractice tachmentcreatesno lien until the certi ror to the Circuit Court of the United States for

Buch graduation .” It is not to be "pre- law , the fact that in their business rela- ficate of levy is filed for record. the Northern District of New York. Strong, J.,

sumed ” that our legislators were una- tions they would meetwith so many bad 2. Execution, attachment, or judgment delivered the opinion affirming the Judgments of

ware ofthefull scope and effect of the men, whose society would beunpleasant liensareonlyto be createdby statute, in the Circuit Court,with costs, and interest. Dis

laws they enacted .
No. 160. William A. Cheatham and wife v. I.

and contaminating. And yet,

according a strict compliance with therequirements sentineMiller: Davis and Field, JJ .

L.Norvell, collector, etc.; in error to the Circuit
4th , The Social Argument.

tohis theory, these verywomenshould thereof. Mere notice makes no lien.
Court of the United States for the middle district

His honor, with a humility at once marry these men ; andshould even be 283. Nelson Monroe v. J. W. Chaldeck . Of Tennessee. Miller, J., delivered the opinion,

touching and naive, assumes that matri- forced to marry them , by being shut out Appeal from Cook . – Opinion by a firming the judgmentofthe Circuit Court,with

mony is so undesirable a state for woman fromthe higher class of employment,lest CRAIG , J. No. 513. The United States v. John W. Norton .

that, were she allowed freely to earn an possibly they might seek a way of es Onacertificate of division ofopinion between the

honorable and lucrative support in any cape !
TENDER ; AND COSTS THEREON - EXCESSIVE | judges of the Circuit Court of the United Statesfor

the Southern District of New York . Swayne, J. ,
other manner, she would never enter it. The honorable judge claims that the

delivered the opinion of the court, answering the

The well-being of society requires her to practice of law is a peculiarly masculine STATEMENT. - Action of covenant to first question certified in the affirmative, and the

marry ,and she should therefore be forced prerogative, and that a woman forsakes recover $ 150 which had been paid in second in the negative.
v

to do sobyhaving no otheralternative ! the ways of her sexfor theways ofhis, advance,as rent under a leaseofprem . Matthew Foushee. In error to the Circuit Court

Possibly this is so, though I confess I am in adopting that profession. So , once, ises, which, aftersuch payment was not of the United Statesfor the District of Kentucky .

slow to believe it. Yet,granting it, for authorship was considered a masculine possessed by plaintiff, and by the fault Waite.c. Tuy delivered the opinion ;afirming the

argumentsake, would it notbe better employment .As recently aswithin the ofa former tenant ofthedefendant. sented from the opinion but notfromthe judg
to render the lot of a married woman last century, Miss Mitford regretted the Tender was made after suit ; but the ment Hunt, J., dissenting.

more attractivebyaccordingher fuller necessity ofbeing ooliged to resort to money wasnot actually paid into court. shank et al.: in error to the CircuitCourt of the

rights therein , and by efforton thepart sopeculiarly:masculineavocation for a Tender accepted,and judgment forthe United States forthe District of Louisiana. Waite,
of husbands to so refine and ennoble livelihood, and declared that she would amount, with costs, against defendant. C. J., delivered the opinion , affirming the judg:

themselves as to become more desirable gl dly engage in scrubbing, or any “ more Held ,companions than so to lower the stan- feminine'occupation, if itwouldpay her 1. That a tender, once made, must be from the opinion ,butnot from the judgment.

dard as to take wives who marry because as well ! kept good ; and is an admission that the M.Shakspeare ; in error to the Supreme Court of

no other alternative is open to them ? Educationwas once considered a pecu- amount tendered is due ; and if atender the State of Pennsylvania. Waite, C. J.,announ

What honorable and selfrespecting man liarlymasculine prerogative . In ancient is ever madefora larger sum thanis creme puntomificosing the decree of theSu

would wish to marry a woman who Greece, an educated woman was con- actually due, it is error for the court to No. 926. G.Beigner v . Angelina Padethorp, trus

would never have consented to become sidered unsexed; " she had “ forsaken order any part of the sum to be re
tee . Waite, C. J. announ the decision of the

court, dismissing the writ of error for want of ju

his wife could she have been allowed to the ways of” her “ sex," " for the ways funded . risdiction .

follow a successful professional career." of” man's ; and was therefore considered 2. Where & tender is made before No. 428 . & P. Monroe v . Dover Stamping

No ; let every honorable employment be unworthy his respect ; as now his honor suit and afterwards the money is company; on motion of P.Phillips dismissed per

opened as freely to woman as to man, insinuates a woman learned in the law brought into court, judgment for costs No. 450. J.L. L.McCall v. J. W. Demoes et al.;

let her be asindependent of matrimony must needs be. Butan advanced civili- goesagainst the plaintiff ; but, other on motion of P. Phillips, dismissed with costs.

as a means of support as he is ; and then zation demands higher culture for wise, against the defendant.

Adjourned until Tuesday at 12 o'clock .

if he cannot induce her to marry him, woman, and now she is welcomed in Tuesday, March 28.lethimconclude that the fault is in him - literature and on the rostrum ,asshe will 284. EdwardIversonv. Michael Mort

self, and proceed to render himself more soon be within the bar ; a co -worker
mer . - Appeal fromCook . Opinion by On motion of M. Blair, Albert T. Foster, of Ma

son City , Mo., was admitted .

worthy of her. If we have fewer mar- with man in the advancement of justice Onmotion of E , C.Palmor. James GilAller, of

riages, for a time, we shall also have and righteousness.
HARMLESS BRROR IN INSTRUCTIONS. St. Paul, Minn ., was admitted .

fewer devorces, and fewer discordant Thata large proportion of women will Held , That mere inaccuracies in in- derson; et al. The argumentof the motion of H.

No. 3, original, the State of Florida v . E. C. An .

families and unhappy children . marry,and will become too largely occu - structions will not reverse a cause , Bisboe, Jr., to discharge the receiver, was com

KER, J.

STRUCTION OF LEGAL LIENS ON LAND.

et al.

TENDER

BCOTT, J.
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The Washington Republican of a recent it imposes heavy burdens upon the pro ; the Illinois Trust and Savings Bank draw 4 / (SEAL. ] myband and affixed the seal of said court, at

224

menced by him in supportof the same, and con- | 1871 , under and by virtue of which said
tinued by M.H. Carpenter forHolland in opposi: assessment was levied and confirmed , is

HOYNE, HORTON & HOYNE,

TO ATTORNEYS. Attorneys. 88 LaSalle St.

continue the receiver. The petition ofAnderson, void and unconstitutional ; for the rea
District of Illinois. Wednesday, March 8, A. D.

et al . , for further direction under the decree was son that the same has never received 1876. Pres nt , Hon Henry W.Blodgett, District Jndge.
argued by W. W. Boyce in support of same. The Northwestern Mutual Life Insurance Company vs.

The Trust Department
petition of the J. P.Ånd M. R. R. Co.. to intervene the assent or approval of thelegal voters

pro interessesuo, was argued by w G. H. Davis ofsaidtowns intendedto be affected Trust and Savings Bank was organizedto themoreentitled cause,upooranidatite filled. it appear

of the Illinois George R. Chi tenden, F. Prentice etal. — In chancery.

in support of thesame, and opposed by D. P: Hol thereby;and for the reason that it au

of the rule ent red in this cause, on the fourth day of

all the motions,and in supportofhismotion to thorizes the issue ofa newand unlimited supply a want of long standing in the ing tothe court that it is impracticable to serve a copy

discharge the receiver. The petition for payment amount of bonds, bearing interest at West. A responsible Corporation which, is ordered by the court t at said defendant,T. Prentico,
February last, upon the said defendant, F. Prentice. It

of legal costs and charges, etc., was argued by seven per cent., payableannually, forthe unlike individuals,does not die, but has appear planerar en omdemur to find complainant's

William Birnes in support of the same, and by D.
payment of which, both principal and perpetuity ; which will receive on de It is further endered that publica'ion of this order be

No. 189.Joseph' Hiobson and Jose M. Hartadov: interest, the lands and lots of the objec: posit moneys of Estates, orin litigation wasprior totheold fit olkonday:WilaymediasDaniel W. Lord . The argument of this case was

continued by E. B.Smith for the defendant. son that it authorizes interested parties awaiting settlement, orwhich ,from any rea ley , Clerk of the Circuit Court of the United States for
Adjourned until Wednesday at 12 o'clock. said Northern District of Illinois, do hereby certify the

to levy assessments upon lots and lands son , cannot be invested or loaned on fired ah veand foregoing to be a true and correct ropyof the

in said towns; and for the reason that it time, and receive and execute trusts, and in- March, A. D. 1976,in the cause wherein Northwestern

LEGALITY OF SLAVE MARRIAGES authorizes the Circuit court to confirm

and establish the assessment,-'SQUIRE LOCKWOOD WINS
Vest

when
money for estates, individuals and and George R. Chittenden et al.are the defendants ,as

the same appears from the original thereof, now re

THE CASE. made, without personal notice to the par. corporations. maining in my custody and control.

ties interested ; and for the reason that All deposits in trust department of
In testi. ony whereof, I have hereunto set

my office in Chicago, in said district, this 8th
date says: day of March , A.D. 1876 .

Yesterday the important case was ar

perty owners and legal voters of said

der cent. interest, and are payable on five
WM. H.BRADLEY,Clerk .

towns , to which they have never, in any

gued before Justice Wylie, in theEquity manner, assented : and forthe reason days notice. Negotiable certificates are
JOHN P. ALTGELD ,

court, that'of Newbern i Washington. that said act is repugnant to the termsof issued when desired. Deposits in Sav.
Attorney , 39 Reaper Block.

The complainant had asked for the as , 6Superior court of Cook county , March term , 1876.

signment of dower in the estate of her under the same are null and coid " ings Departmentdraw 6 per cent. interest Lizzie Anderson vs. Oley Anderson.- In chancery.

deceased husband, the defendant demur upon the usual regulations.
Afidavit of the non -residence of Oley.Anderson, the

Held , above named defendant, having been filed in theoffice

ring because of iinpaid trusts, and on 1. That wherean original act provides The bank is located at 122 & 124 Clark
of the clerk of the Superior court of Cook county,

notice is hereby given to the said Oley Anderson,that

the overruling by Justice Olin had de- for a submission to a vote of the people, Street ; has a paid -up cash capital of the cabinHamari complainant beretofore sided them bor,
manded strict proofof marriage. Upon which vote is given affirmatively estab $ 500,000, and surplus of $ 25,000 .

and thatasummons thereupon issued out ofsaid court
proof it was shown that the complainant lishing the act, it does no: follow that against the above named defendant, returnable on the

was the second wife, and was married in first day of the term of said court to be held at the court

subsequent amendments enlarging, cur house in Chicago, in said county of Cook , on the first
accordancewith the slavelawsofNorth tailing orrestricting the chartered

rights

DIRECTORS : Monday ofMarch, 1876 , as is required by law , andwhich

Carolina, and thatshe removed to this acquired under the act,mustalso he sub- W. F. COOLBAUGH, Jno . B. DRAKE,
suit is still pending.

district withher hụsband afterthe pas- mitted to a popular vote, where the es
JOHN J. HEALY, Clerk .

JOHN P. ALTGELD , Complts. Solr.

sageof the act of 1866 , regulating the sential corporate rightsare not invaded . ANBON STAGER, L. B. SIDWAY,

marriage of colored persons in the Dis
WALTER M. HOWLAND

2. The amendatoryact of 1871 did no- C. M. LINDGREN, Dr. N. S. Davis,

trict ofColumbia. Justice Wylieruled contravene the provisions of the constit Jno. McCAFFERY,

that the marriage of the petitioner was tution , nor was the original park act Wu. H. MITCHELL, Isaac WAIXEL,
R. T. CRANE,

Notice is hereby given to all persons having claims

legalized by the statute, and that she amended byit, interfered with by the GEO. STURGES,
and demands against the estate of George T. Arms,

deceased, to present the same for adjudication andset

was consequently the heir to the whole constitution of1870. Theo. SCHINTZ, tlement at aregular term of the County court of Cook
connty , to be holden at the court house of said county ,

estate, the first marriage never having 3. It is competent for a Circuit court, JOHN CRERAR, H. G. POWERS,

been legalized and the second marriage on confirming the assessment of the

in the city of Chicago, on the third Monday, of May, A.
D. 1876 , being the 15th day thereof.

0. W. POTTER.
without issue. Belva A. Lockwood, esq .; park commissioners, to divide the assess

Chicago, April 1st , A , D. 1876 .
MAY W. ARMS, Executrix .

appeared for the complainant, and ment into annual installments.
WALTER M. HowLAND Attorney .

George F. Appleby , esq. , for the defense.
OFFICERS : BARKER, BUELL & WAIT,

This was a novel case of importance, 4. As to the point that the assessment

was not made on contiguous property, L. B. SIDWAY,
JNO. B. DRAKE,

some $ 10,000 being involved . The com :
STATE OF PETER MCKARI ALIAS PETER MC
ES

Prest.
Cary, deceased . - Notice is herebygiven to allper.

plainant's counsel deserves muchcredit this question, and all others bringing up 2nd V. Press sons having claimsand demands against the estate of

Peter McKarialias Peter McCary, deceased, to present

for the ability which she exhibited in the levy and assessment, having been
H. G. POWERS, Jas. S. GIBBS,

the same for adjudication and settlement at a regular

the conduct of this case. Sometime passed on by the Circuit court, are res term of the Countycourt of Cook county , to be holden

V. Prest ( 9-34 ) Cashier at the courthouse, in the city of Chicago, on the third
since the complainantwas ejected from adjudicata, and cannot be made in the

Monday ofMay, A. D. 1876 ,being the 15th day thereof.
Chicago , March 24th , A. D. 1876 .the premises in litigation, but since the Supreme court. There is ajudgment pro

MARGARET BISCHOFF, Administratrix ,

strong arm of the law hasinterposed nounced bya court of competent juris. CHANCERI CROATICECremaCourtOF COOK IMOTS. BARKER , BUELL & WAIT , Attys . 28-33a

itself shewillsoon be reinstated in pos- diction, and the question must rest March term , A, P.1876. Gottlieb Brussok ve. William

sesssion thereof.
there.

Graham , Charlotte D. Frances and fames in."Flugg.-E. GENEROCk holders of the Soveph H.BIOWETITA and

5. That the commissioners were them chancery, Steel Company, will be held at the hour of two o'clock
Affidavit of the non - residence of William R. Graham , P. M., on the twenty-second day of April , A. D. 1876 , at

selves property owners within the dis- defendant above named,having been filed in the office the office of said Company, at the city of Chicago, in

APPOINTMENT AND JURISDICTION OF MA- trict, was not å disqualification to make ofthe clerk of said Circuit court of Cook county, notice Cook county , in the State of Illinois, for the object and
purpose of submitting to a vote of such stockholders

GISTRATES . - Mr. Hopwood has given no the assessment. complainant heretofore filed his bill of complaint in said the question and proposition of increasing the capital

tice in the House of Commons that he 6. The county of Cook is under town- court, on the chancery side thereof, and thata summons stock of said Company from three hundred thousand
dollars to five hundred thousand dollars. Dated at

will, on an early day after Easter, call ship organization ; the constitution of ants, returnable at the court house in the city of Chi Chicago, Illinois , this twenty - first day ofMarch , A. D.

attention to the law regulating the ap- 1870 making no change in its status in cago, in said county, on the third Monday of December, 1876. JOSEPH H. BROWN,

pointment and jurisdiction of justices of this respect. Now , unless you , thesaid WilliamR.Graham , shall CHAS. B. BALE,

the peace, and the administration by
J. T. TORRENCE,

7. All the objections urged are un .
personally be and appear before said Circuit court of

Cook county, on the first day of a term thereof, to be ROSWELL R. BUCK ,

them of the criminal law in summary tenable. holden at Chicago, in saidcounty, on the third Monday Directors of the Joseph H. Brown Iron andSteel

cases in England, and the necessity for
of May, 1876, and pleac , answer or demurto the said Company .

286. John L. Doran v. Catharine Mul- complainant's bill of complaint, the same,and themat
its amendment. He will also move a

resolution praying inquiry into the state

tersand things thereinrebargedand stated,willbetalien ESTATE OFMARYven MILPEER ,DECEASERIDlen .-- Appeal from Cook . - Opinion by as confessed ,and adecree entered againstyou according

WALKER, J.
JACOB GROSS, Clerk.

of the law . Whatever may be the re

and demands against the estate of Mary F. Miller , de

BRANDT& HOFFMAN , Complts . Solr . ceased , to present the same for adjudication and settle

ment at a regular term of the County court of Cook
sult of the motion , it has been felt (ob- PROBATE OF WILLS — EXAMINATION OF Wit county, to be holden at the court house, in the city of

County ofCook , ss . Circuit Court of Cook county.
serves the Law Times) that in spite of NESSES—APPEAL -- WHAT MAY BE SHOWN Aprilterm , A. D. 1876. Mary Reuter vs.Gustav Reuter.

Chicago , on the third Monday of May, A. D. 1876,

the many advantages attending the pre

being the fifteenth day thereof.
IN IMPEACHMENT OF A WILL - PRESUMP -Inchancery .

the non -residence of Gustav Reuter, de
Chicago, March 9, A. D. 1876 .

sent system of unpaid magistrates, it is a TION. CHARLES S. CUSHING, Administrator.
fendantabove pamed , having been filed in the office of BONNEY, FAY & GRIGGS , Attys.

system which is open to improvement.
STATEMENT. - Action to revoke letters the clerk of said Circuit court of Cook county , notice is

How that improvement is to be brought of administration, and admit toprobate plainant" heretofore filed her bill of complaint in said APriven that on Saturday,April 22, 1876,between the

about is a difficult question to determine. a will which had beenrefused probate thereupon issued out ofsaid courtagainst said defen hours of10 o'clock in theforenoon and five o'clock in

the afternoon , at the auction rooms of Wm. A. Butters
There are numerous reasons for retain; by the County court. Held, dant, returnable at the court house in the city of Chi & Co. , Nos . 118 and 120 Wabash ave , in the city of Chi.
ing the country gentry on the bench, and 1. Thata court has nodiscretion as (1876), as iş by law required .

cago, in haid county , onthe third Monday of April next cago, the personal property ofMatthew Fox , deceased ,

much of the work at quarter sessions is to admitting a will to probate, or other . Now ,unless you, the said Gustav Reuter, shallper
consisting of furniture and other articles, will be sold

of a kind which they are most com : wise ; but must judge the matter accord county, on the first day of a term thereof,to be holden
sonally be and appear before said Circuit court of Cook

at publicsale. Termscash.
Dated March 14th , 1876 .

petent to perform . Perhaps the best ing to the evidence .
JULIUS ROSENTHAL, Administrator.

at Chicago, in said county , on the third Monday of May,
Tulay, STILNS & LEWIS, Attys.

solution of the difficulty, one which,at 2. A mere discrepancy of dates does ant's bill of complaint,the same,and thematters and

any rate,willtend toremedy, theevils not provea willto be a forgery. And thingstherein charged ind stated will be taken as con
,Notice is hereby given to all personshavingclaims

apparently indicated by Mr. Hopwood's especially such an objection cannot be the prayer of said bill.
and demands against the estateof Thomas Harbridge,

JACOBGROSS, Clerk . deceased ,topresentthe sameforadjudication andset

motion, lies in a more general distribu- first raised in the appellate court.
C. J. RICHARDSON, Complte . Solr. tlement at a regular term of the County court of Cook

tion of stipendiaries. The greater ex CHANCERY NOTICE . - STATE OF ILLINOIS,
county, to be holden at the court house, in the city of

3. The asking of leading questions, County of Cook, ss. Superior court of Cook coun
pense attending suchachangewouldbe in suchcase,is discretionary with the tz. April Term ,AD 1876.GeorgeH.Lanints

.Sam

Chicago,on the third Monday of May.A. D. 1876 , being
the 15th day thereof.

more than balanced by the greater uni
Chicago , March 17th , A.D. 1876 .

court. When a witness is unwilling, or

formity which would soon be

eron, RussellM. Larned,LycurgusLaflinand Mathew
WALTER S. BABCOCK .

apparent
veryignorant, the administration ofjustmidavit of thenon-residence of Russe !M.Larned,

Administrator with thewill annexed.

in the decisions.-Public Opinion .
RICABY & LANDIS , Attys .

tice requires leading questions to be ale and that upon diligent inquiry the place ofresidenceof
lowed. And the exercise of this discre- Fannie E. Cameran cannot beascertained, havingbeen ESTATE OF JOHN TALBOT. DECEASED .--NO

filed in the office of the Clerk of the Superior Court of tice is hereby given to all persone having claims

SUPREME COURT OF ILLINOIS.
tion is not subject to review . Cookcounty, notice is hereby given to the said Russell and demands against the estate of John Talbot, de

4. It is a presumption of law that a M. Larned and Fannie E. Cameron that the above. ceased , to present the sameforadjudicationandset

pamed complainant heretofore filed his billofcomplaint tlement at a regular term of the County court ofCook

ABSTRACT OF OPINIONS FILED AT OTTAWA IN testator signed a will with knowledge of in said court on the chancery side thereof, and that a county , to be holden at the court house ,in the city of

Chicagy, on the third Monday of April , A , D. 1876
1876.

its contents, and there is no distinction summons thereupon issued of said court against the
above -named defendants, returnable on the first day of being the 17th day thereof.

herein between persons who can , and the term of the Superior Court of Cook county, tobe Chicago, February 29th , A.D. 1876.

278. The People ex rel . Miller v. P. H.
held atthe court house in Chicago, in said Cookcounty , HENRY CORDES, Administrator.

personswho cannot, write.
on the first Monday of April next , (1876 ,) as is by law

SNOWHOOK , JOHNSTON & GRAY, Attys .

Brislin et al. - Appeal from County 5. Where, on an appeal from the required, and which suitis still pending.

Court of Cook. - Opinion byBREESE, J. County to the Circuit court, a party con
JNO, J. HEALY, Clerk . OF S DE

THOMPSON & BISHOP , Compl'ts Sol'rs . ceased . - Notice is hereby given to all persons hav
ing claims and demands against the estate of Virgi

ASSESSMENT OF TAXES BY PARK COMMIS- sents that the Circuit court may review
nia S. K.Latshaw , deceased , to present thesamefor adju

dication and settlement at a regular term of the countySIONERS - CONSTITUTIONALITY OFACTOF thedecision of the County court
, instead CHANCEBECONCTICE: STATE OF ILLINOIS

court ofCook county, to be holden at the court house, in

18 71 ETC.
of trying the matter denoro, he cannot April term . A. D. 1876. Telam J. Dayton vs. EllaJane

the city of Chicagoon the third Monday of April, A.

STATEMENT. — The matter herein invol- afterwards object to the proceeding. He Affidavit of thenon -residence of Ella Jane Dayton, D. 1876 , beingthe 17th dey thereof.
defendantabovenamed , having been filed in the office Chicago, March 3d , A. D.1876 .

ved is thatof a tax assessment by the cannot disclaim his own act. of the clerk o : the Superior Court of Cook county, no JOHN F. LATS HAW , Administrator .

Park Commissioners. The objections (53 6. In the matter ofa will
,itmaybe the above named compla nant heretofore filedhis bill of ESTATE OF LUDWIG KRUEGER, DECEASED

in number) are held , by the supreme shown that the will was not in fact read complaint in said court ou the chancery side thereof.
claims anddemandsagainst the estate of Ludwig Krue

court, to be concentrated in No. 48, to the testator, that he was ignorant of and that a summons thereupon issued outof said court
ger , deceased,to present the samefor adjudication and

namely : “ Because the act entitled ' an its contents, that he was in a situation Arstday of the term of the superior court of Cook settlement ata regular term of the CountycourtofCook

act to enable the corporateauthorities of to be readily imposed on , or was in fact Cook county, on the first Monday of April next, (1876.) Chicago, on the third Monday ofApril, A.D. 1876,

two or more towns, for park purposes, to imposed upon.
As isby law required, and which suitisstill pending being the 17th day thereof.

JNO . J. HEALY, Clerk . Chicago , Febuary 25th , A.D. 1876.
issue bonds,' etc., approved June 16 , Will admitted to probate .] Wu. 8. CADMAN , Complts. Solr . CATHARINE KRUEGER, Administratrix .

SAMUEL HALE .

27-29

28-31

Affidavit

20-30

20-29

28-31

26-31

24-29 & .

25-28

24-29

26-29 23-28a

1

550



CHICAGO LEGAL NEWS. 225

---

- -

1

CHICAGO LEGAL News. baratebad made herself a party to the that the Circuit courts should have origi: appellant. Ifthe federal court had by

settlement of Clark's succession by ap- courts of the several States, of allsuits of and determine the controversy existing

SATURDAY, APRIL 8, 1876.
pearing for the probate of the will, a civil nature at common law or in between the parties in the parish court

she could not now avoid the juris- equity, involving a specified sum or of Orleans, it was invested with the nec

diction when the attempt was made value, where the suits were between citi- essary jurisdiction by this act itself, so

to set aside and annul the order of zens of the State in wbich they were soon as the case was transferred . In

The Courts. probate which she had obtained . The brought and citizens of other States ; authorizing and requiring the transfer of

court, however, went on to say in its and it provided that suits of that charac- cases involving particular controversies,

opinion that the federal court could not ter by citizens of the State in which they from a State court to a federalcourt, the

take jurisdiction of a controversy baving werebroughtmightbetransferred, upon statute thereby clothed the latter court

UNITED STATES SUPREME COURT. for its object the annulment of a decree application of the defendants,made at with all the authority essential forthe

probating a will. the time of entering their appearance, if complete adjudication of the controver
No. 104. - OCTOBER TERM, 1875.

The appellant then applied for a re accompanied with sufficient security for sies, even though it should be admitted

MYRA CLARK GAINES V. JOSEPH FUENTES and moval of the action under the act of subsequent proceedings in the federal that that court could not bave taken

others.
March 2d, 1867, on theground that from court. " The validity of this legislation is original cognizance of the cases. The

In error to the Supreme Court of the State of Loui- prejudice and local influence she would not open to serious question , andthe language used in Smith v. Rines, cited
siana .

not be able to obtain justice in the State provisions adopted have been recognized from the 2nd of Sumner's Reports, in

1. In cases where the judicial power of the court,accompanying the application with and followed with scarcely an exception support of the position that such cases

United States can be applied only because they the affidavit and bond required by the by the federal and State courts since the are onlyliable to removalfrom the State

ent states, it rests with Congress to determine at statute. This application was also de establishment of the government. But to the Circuit court as might have been

what timethe power may be invoked and upon nied, the court resting itsdecision on the thelimitationof the original jurisdiction brought before the Circuit court by orig

what conditions; whether originally in the fede alleged groundthat the federal tribunal of the federal court, and of the right of inal process, applied only to thelawas

ralcourt, or aftersuit brought in the state court; could nottakejurisdictionofthesubject removal from a State court, to a classof it then stood." No case could then be

ceedings; whether before issue or trial by remo matter of the controversy. cases between citizens of differentStates transferred from a State court to a fed

valtoa federal court, or after judgment upon Other parties having intervened, the involving a designated amount, and eral court on account of the citizenship

appeal orwritof error.
2. As the Constitution imposes no limitation applicationwas renewed and again de- broughtby or against residentcitizens oftheparties, which could not originally

upon the class of cases involving controversies nied. An answer was then filed by the of the State, wasonly a matter of legis- havebeen brought in the Circuit court.

between citizens of differentstates,to which the appellant, denying generally the allega- lative discretion. TheConstitutionim . But the admissionsupposed is not re
Judicial power of the United States may beex tions of the petition, exceptas tothe poses no limitation upon theclass of quired inthis case. The suit in the

the option of either ofthe parties,all such contro- probate of the will, and interposing a cases involving controversies between parish court is not a proceeding to estab

Versieswithinthe jurisdiction of the federalju- pleaof prescription. Subsequently a citizens of differentStates, to which the fish a will, but to annul it asa muni

3. The actof Congress of March 20, 1867, in further plea was filedto the effect that judicial power of the United States may ment oftitle, and to limit the operation

authorizing and requiring the removal to the the several matters alleged as to the sta- be extended ; and Congress may, there of the decree admitting it to probate.

Circuit Court of the United States of a suitpend: tus ofthe appellant had been thesubject fore , lawfully provide for bringing,at It is in all essentialparticulars a suit for

involving a controversy between a citizen of the of judicial inquiry in the federal courts, theoption of either ofthe parties,all equitable relief - to cancel an instrument

State where the suit is brought and a citizen of and been there adjudged in her favor. such controversies within the jurisdic- alleged to be void, and to restrain the

another State, thereby investsthe Circuit Court Uponthe bearing a decree was entered tion of the federal judiciary. enforcement of a decree alleged to have

controversy, when the removal ismade, though annulling the will and revoking its pro As we have mad occasion to observe in been obtained upon false and insufficient

that court could not have taken originalcogni- bate. TheSupreme Court of the state previous cases, the provision of the Con- testimony. There are no separate equity

4. A suit to annul a will as a muniment of having afirmed this decree,the case was stitution, extending thejudicialpower courts in Louisiana,and suits forspecial

title and to restrain the enforcementof a decree appealed to this court. of the United States to controversies relief of the nature here sought are not

admitting it to probate, is in essential particulars In the view we take of the application between citizens of different States, had there designated suits in equity. But

s suit in equity, and it by the law obtaining in a of theappellant toremove the cause to its existence in the impression thatState they are nonethe less essentially such

maintained in one of its courts, whatever desig: the federalcourt, no other question than attachments and State prejudices might suits ;and if bythe law obtainingin the

pation thatcourtmay bear, it may bemaintained the one raised upon that application is affect injuriously the regular administra. State, customary or statutory, they can

buireixinalprocese varthe circuit Court of the open for our consideration. If the ap- tion ofjustice in the state courts. It be maintained in a state court, whatever

United States ifthe parties are citizens of differ- plication should havebeen granted, the was originally supposed that adequate designation thatcourt may bear, we

subsequent proceedings were without protection against such influences was think they may be maintained by orig

Mr. Justice FIELD delivered the opin validity, and no useful purpose would secured by allowing totheplaintiffan inal processin a federal court, where
ion of the court.

be obtained by an examination of the election of courts before suit, and when the parties are on the one side citizens

This isanaction in form to annul an merits of the defense, upon the supposi- thesuitwasbrought in a state court,a of Louisiana, and on theother citizens

alleged will of Daniel Clark, the father of tion that the State court rightfullyre- like election to thedefendantafterwards. of otber States.

theappellant, dated on the 13th ofJuly, tained its original jurisdiction .
( Railway Co. v. Whitton , 13 Wallace, 289. ) Nor is there anything in the decisions

1813, and to recall the decree of the
This action, as already stated , is in But the experience of partits inimedi- of this court in the case of Gaines v.

court by which it was probated. Itwas form to annulthe alleged willof Daniel ately after the late war, which power: New Orleans, reported in the 6th of Wal

brought in the second district court for Clark of 1813, and to recall thedecree by fully excited the people of different lace, or in the case of Broderick’s will,

the parish of Orleans, which , under the which itwasprobated. But as thepeti- States , and in many instances engen. reported in the 21st of Wallace,which

laws of Louisiana, is invested with juris- tioners are not heirs of Clark , nor lega- dered 'bitter enmities, satisfied Congress militate against these views. In Gaines

diction over theestates ofdeceased per- tees, nor next of kin, and donot ask to that further legislation was required » . NewOrleansthis court onlyheldthat

sons, and of appointments necessary in be substituted in place of theappellant, fully to protect litigants against infiu. the probate could notbe collaterally at

thecourse of their administration .
the action cannotbe treated as properly ences of that character. It therefore tacked, and that until revoked it was

The petition sets forth that on the 18th instituted for the revocation of the pro- provided, by the act of March 2d, 1867, conclusive of the existence of the will

of January, 1855, the appellant applied bate,but must be treated as broughtby ( 14 Statutes, 559), greater facilitiesfor andits contents. There isno intima

to that courtfortheprobate of the al- strangers to the estateagainst thedevisee the removal of cases involving contro- tion given that a direct action to annul

leged will ; andthatby decree of the Su: to annul tbe will as a muinment of title, versies between citizens of different the will and restrain a decree admitting

premecourtof the State, the alleged will andtorestrainthe enforcement of the States, from a state court to a federal it toprobate mightnot bemaintainedin

was recognized asthe last will and tes- decree by which its validity was estab . court,when it appeared that suchinflu- a federal as well as in a State court, if

tament of the said Daniel Clark, and was lished , so far as it affects theirproperty. ences existed. That act declared that jurisdiction of the parties was once right

ordered to be recorded and executed as It is in fact an action between parties ; where a suit was then pending,orshould fully obtained .

such ; that this decree of probate was and the question for determination is afterwards be brought in any State court, In the case of Broderick's will, the

obtained ex parte, andbyits termsau. whether the federal court can take juris- in which therewas a controversy be? doctrine is approved, which is establish

thorizedanyperson atany time, who dictionofan action brought for the ob- tweenacitizenofthe State in which the ed both in England and in thiscountry,

mightdesireto do so , to contest the will jectmentioned between citizens of dif- suit was srought, and a citizen of another thatbythe general jurisdictionofcourts

and its probate in adirect action , or as a ferent States, upon its removal from a State, and thematter in dispute exceeded ofequity , independent of statutes, a bill

means of defense by way of answer or state court. The Constitution declares the sumof five hundred dollars, exclu- will not lie to set aside a will or its pro

exception , whenever the will should be that the judicial power of the United sive of costs , such citizen of another bate; and whatever the cause of the

set up asa muniment of title ; that the States shall extend to “ controversiesbe. State, whether plaintiff or defendant, establishment of this doctrine originally,

appellant subsequently commenced sev tween citizens of different States," as upon making and filing in the State there is ample reason for its mainte

eral suitsagainst the petitioners in the well as to cases arising under the Con- court anaffidavitthathe had reason to nance in thiscountry, from the full

Circuit Court of the United States tore- stitution, treaties,and laws of the United believe,and did believe, that from prej. jurisdiction over the subject of wills

coversundry tracts ofland and properties States;but the conditions upon which udice orlocalinfluence he wouldnot be vestedinthe probate courts andthe

of great value, situated in the parish of the power shall be exercised , exceptso able to obtain justice in the State court, revisory power over their acjudications

Orleans and elsewhere, in whichthey far as theoriginal or appellate character might at any timebefore final hearingor in theappellate courts. But thatsuch

are interested , setting upthe alleged ofthejurisdiction is designated in the trial of the suit,obtain a removal ofthe jurisdictionmay be vested in theState

will as probated as amuniment of title, Constitution, are matters of legislative case into the Circuit court of the United courts of equity by statute, is there rec

and claimingunder the same as institu- direction . Some cases there are, it is States upon petition for that purpose ognized, and that when so vested the

ted heir of the testator; and that thepe true,in which , from their nature, the and the production of sufficient security federalcourts,sitting in the States where

titioners are unable to contest the validi- judicialpower of the United States,when for subsequent proceedings in the fed such statutes exist, will also entertai

ity ofthe alleged will solong as thede- invoked,isexclusive of all Stateauthori: eral court. This ct covered every pos- concurrentjurisdiction in a case betweer

cree of probate remains unrecalled. The ty. Such are cases in which theUnited sible case involving controversies be proper parties.

petitioners then proceed to set forth the States are parties ; cases of admiralty tween citizens of the State where the There are, it is true, in several decis.

grounds upon which they ask for a re- and maritime jurisdiction, and cases for suit was brought . and citizens of other ions of this court, expressiors of opinion

vocation of the will and the recalling of the enforcement of rights of inventors States, if the matter in dispute, esclu that the federal courts bave no probate

the decree of probate, these being subo and authors under the laws of Congress . sive of costs, exceeded the sum of five jurisdiction, referring particularly to the

stantially the falsity andinsufficiencyof (TheMoses Taylor, 4Wallace, 429 ; Rail. hundreddollars. Itmattered notwheth establishmentof wills, and such isun

the testimonyupon whichthe will was way Co. v. Whitton,13 Ibid, 288.) But erthe suit was brought in aState court doubtedly the case under the existing

admittedto probate, and the status of in cases where the judicial powerof the of limited or general jurisdiction. The legislation of congress. The reason lies

theappellant, incapacitating her to in- United States can be applied onlybecause only test was, did it involve a contro in the nature of the proceeding to pro

herit or take by last will from the dece- they involve controversies between citi- versy between citizens of the State and bate a will as one in rem , which does

dent.
zens of different States, it rests entirely citizensof other States, and did the mat- not necessarily involve any controversy

A citation havingbeenissued upon with Congress to determine at what ter in dispute exceed a specified amount between parties ; indeed ,in themajority

the petition and servedupon the appel-time thepowermaybeinvokedand And a controversy was involved inthe ofinstances no such controversy exists.

lant, she applied in proper form ,with a upon what conditions; whetheroriginal sense ofthe statute whenever anyprop. In iis initiation all persons are cited to

tenderof the necessary bond,forremo- ly in the federalcourt,oraftersuit 'ertyor claim of the parties, capableof appear,whether of the State where the

val of the causeto the CircuitCourt of brought in theState court;andin the pecuniaryestimation, was the subjectof will is offered or of other States. From

the Uuited States for the district of latter case ,at what stage of the proceed the litigation , and was presented by the its nature and from the want of parties,

Louisiana, under the twelfth section of ings; whether before issue or trial by pleadings for judicial determination. or the fact that all the world are parties,

the judiciary act of 1789, on the ground removal to a federal court, or after judg. With these provisions in force, we are the proceeding is not within the desig

that she was acitizen of New York and mentupon appeal or writ of error. The clearly of opinion thatthe State court of nation of cases at law or in equity be

the petitionerswere citizensofLouisi judiciary act of1789,inthe distribution Louisianaerredin refusing to transfer tween parties of different States, ofwhich

ana. The court denied the application, of jurisdictiontothe federal courts, pro- thecasetotheCircuitcourt of theUni- thefederalcourts have concurrent juris

for the alleged reasonthat, asthe appel- I ceeded upon this theory. Itdeclared Ited States upon the application of the dictionwiththe State courts under the
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judiciary act . But whenever a contro- citizens of the United States, who ment, Congressmay enforce by " appro- and give the right to vote without the

versy in a suit between such parties are or shall be otherwise qualified by priate legislation ." actualperformance of the prerequisite,

arises respecting the validity or con law to vote at any election, etc., sball be This leadsus to inquire whether the then the inspector who rejects the yotə

struction of a will, or the enforcement entitled and allowed to vote thereat, act under consideration is " appropriate because he reads the law in its limited

of a decreeadmittingit to probate,there without distinction ofrace,color, or pre- legislation” for that purpose. Thepow . sense and thinks it is confinedto a

is no more reason why thefederal courts vious condition of servitude, any consti er of Congress to legislate at all upon the wrongful discrimination on account of

shouldnot take jurisdiction of the case tution, etc., of theState to the contrary subject ofvoting at State elections, rests race, etc., subjects himselfto prosecution,

than there is that they should not take notwithstanding. This simply declares upon this amendment. The effect ofar- if not to punishment, because he has

jurisdiction of any other controversy a right without providing a punishment ticle I.,section 4 , of the Constitution in mis -construed thelaw . Penal statutes

between the parties. for its violation . respect to elections for senators and rep- ought not to be expressed in language

But, as already observed, it is sufficient The second section provides for the resentatives is not now under considera- so uncertain . If the legislature under

for the disposition of this case that the punishment of any officer charged with tion . It has not been contended, nor takes to define, by statute, a new offence

statute of1867,in auchorizing a transfer the duty of furnishing to citizensan op can it be, that the amendment confers and provide for its punishment, it should

of the cause to the federalcourt, does, in portunity to perform any act which, by authority to impose penalties for every express its will in language that need

ourjudgment, bythat fact, invest that the constitutionorlawsofany State, is wrongful refusal to receive the vote of a notdeceive the common mind. Every

court with all needed jurisdiction to ad- made a prerequisite or quališcation of qualified elector at State elections. It is man should be able to know with cer

judicate finally and settle the contro- voting,who shallomit to give all citizens only when the wrongful refusal at such tainty when he is committing a crime.

versy involved. of theUnited States the same and equal an election is because ofrace, color, or But when we go beyond thethird sec .

It follows from the views thus ex- opportunity to perform such prerequi: previouscondition of servitude,that Con- tion and read the fourth we find there

pressed that the judgment of the Su- site and become qualified on account of gress can interfere and provide for its no words of limitation, or reference,

preme Court of Louisiana must be re- the race, color, or previous condition of punishment. If, therefore,the third and even, that can be construed as manifest

versed, with directions to reverse the servitude of the applicant. This does fourth sections of the act are beyond ing any intention to confine its provis
judgment of the parish court of Orleans, not apply to or include the inspectors of that limit, they are unauthorized . ions to the terms of the fifteenth amend .

andto direct a transfer ofthe cause from an election, whose only duty it is to re The third section does not in express ment. That section has for its object

that court to the Circuit court of the ceive and count the votes of citizens de terms limit the offense of an inspector of the punishment of all persons who, by

United States, pursuant to the applica-- signated by law as voters,who have al- elections, for which the punishment is force, bribery, etc., hinder, delay, etc.,

tion of the appellant; and it is so or ready become qualified to vote at the provided, to a wrongful discrimination any person from qualifying or yoting

dered . election . on account of race, etc. This is conce- In view of all these facts we feel com

The third section is to the effect that ded , but it is urged that when this sec- pelled to say that in our opinion the

UNITED STATES SUPREME COURT. whenever, by orunder the constitution tion is construedwith those which pre- language of the third and fourth sections

or laws of any State, etc., any act is or cede it, and to which, as is claimed, it does not confine their operation to un.

No. 145. - OCTOBER TERM, 1875. shall be required to be done by any citi refers, it is so limited . The argument is lawful discriminations on account of

TAR UNITED STATES, plaintiffs, 0. HIBAM REESE zen as a prerequisite to qualify or entitle that the only wrongful act on the part of race, etc. If congress had the power to

and MATTHEW FOUSHEE. him to vote, the offer of such citizen to the officer whose duty it is to receive or provide generally for the punishment of

In error to the Circuit Court of the United States for performtheact required to be done, " as permit the requisite qualification , which those who unlawfully interfere to pre.

the District of Kentucky. aforesaid,” shall, if it fail to be carried can dispense with actual qualification un- vent the exercise of the elective fran .

THE ENFORCEMENT ACT - THE FIFTEENTH into execution by reason of thewrongfulder the State laws, and substitute the chise without regard to such discrimin.

AMENDMENT- POWER TO PUNISH ELEC act or omission aforesaid " of the per prescribed affidavit therefor,is that men ation, the language of these sections
TION INSPECTORS — THE LAW UNCONSTI.

TUTIONAL, BECAUSE IT EMBRACESMORE son or officer charged with the duty of tioned and prohibited in section 2, to would be broad enough for thatpurpose,

THAN THE CONSTITUTIONAL PROVISION receiving or permitting such perfor wit : discrimination on account of race, It remains now to consider whether a

1. In this case the indictment contains four mance or offer to perform, or acting etc., and that consequently section 3 is statute, so general as this in its provis

counts, under sections3 and 4 of the Act of May thereon, be deemed and held as a per- confined in its operation to the same ions,can bemade available for the pun

81, 1870,against two of the inspectors of a muni: formance in law of such act ; and the wrongful discrimination .
ishment of those who may be guilty of

This is a penal statute, and must be unlawful discrimination against citizens

such election the voteof Wiliam Gercent,a citi- said,andbeing otherwise qualified ,shall construed strictly ; not so strictly,indeed, of the UnitedStates ,whileexercising
2. ACT NOT EFFECTIVE. - That the actunder be entitled to vote in the same manner as to defeat the clear intention of Con- the elective franchise, on account of their

which theindictment was found cannot bemade and to thesame extentas ifhe had in gress, but the words employed must be race, etc.

tions who refuse to receive and count the votes of fact performed such act ; and any judge, understood in the sense they were obvi There is no attempt in the sections

citizensofthe United States, having all the quali inspector, or other officer of election, ously used .- ( U . S. v . Wiltberger, 5 now under consideration to provide

dications ofnatiers, because of their race,color, or whoseduty it is to receive, count, etc., whet., 85.) If, taking the wholestatute specifically forsuch an offence. “Ifthe

3. AN ACT MUST BE DECLARED TO BE A CRIME. or give effect to the vote of any such together, it is apparent that it was not case is provided for at all, it is because it

-That if Congress has not declared an act done citizen, who shall wrongfully refuse the intention of Congress thus to limit comes under the general prohibition
within aState to be a crime against the United

or omit to receive, count, etc., the the operation of the act, we cannot give against any wrongful act or unlawful ob
States, the courts have no power to treat it as

such . vote of such citizen, upon the presen- it that effect. struction in this particular. We are,

4. THE FIFTEENTH AMENDMENT. - That the fif. tation by him of his affidavit stating The statute contemplates a most im- therefore, directly called upon to decide

teenth amendment does notconter upon Congress such offer,and thetime and place there- portant change in the election laws. whether a penalstatute enacted by con

refusalto receive the vote of a qualified elector at of, and the name ofthe person or officer Previous to its adoption, the states,as a gress, with its limited powers, which

State elections ; it is only when the wrongful whose duty it was to act thereon , and general rule , regulated in their own way provides in general language broad

refusalatsuch an election is because of race, or that hewas wrongfully prevented by all the details of all elections. They enough to coverwrongfulacts withoutas

guageof the third and fourth sectionsor theact such personorofficerfrom performing perscribedthe qualifications of voters wellas within the constitutional juris

does not confine their operation to unlawful dis- such act, shall for every such offense for- and the manner in which those offering diction , can be limited by judicial con
criminations on accountof race, etc.

5. THE STATUTE GENERAL NOT SPECIFIC.-That
feit and pay, etc. to vote at an election should make struction so as to make it operate only

A statute so general as this in its provisions, can The fourth section provides for the known their qualifications to the officers on that which congress may rightfully

not be madeavailable for the punishmentofthose punishment of any person who shall by in charge. This act interferes with this prohibit and punish . For this purpose

who may be guilty of unlawful discrimination force,bribery, threats,intimidation, or practice and prescribes rules not pro- we must take these sectionsof thestatute

cising the elective franchise, on account of their other unlawful means,hinder,delay ,etc., vided by the laws of the states. It sub as they are. We are not able to reject a

race, etc. The courts cannot introduce words of or shall combine with others to hinder, stitutes, under certain circumstances, part which is unconstitutionaland retain

limitation into a penal statute andmake it speci: delay,preventor obstructany citizen performance wrongfully prevented for the remainder, because it is not possible

fe whenwas,expressed, it is general only . -1 ED. from doing any act required to be done performance itself. If the elector makes to separatethatwhich is unconstitutional,

to qualifyhim to vote or from voting at and presents his affidavit in the form and if there be any such ,from that which is
Mr. Chief Justice Waite delivered the any election .

to the effect prescribed, the inspectors not . The proposed effect is not to be at.

opinion of the court. The second count in the indictment are to treat this as the equivalent of the tained by striking out or disregarding

This case comes hereby reason of a is based upon the fourth section of this specifiedrequirement of the statelaw. words that are in the section , but by in

division ofopinionbetween the judges act,and the fourth upon the third sec- This is a radicalchangeinthepractice, serting those that arenotnow there.Each
of the circuit court in the district of Ken- tion . and the statute which creates it should of thesectionsmust stand as a wholeor fal

tucky. It presents an indictment con Rights and immunities created by or be explicit in its terms. Nothing should all together. The languageis plain. There

taining four counts, undersections 3and dependent upon the Constitution of the be left to construction if it canbe avoid- isno room for construction,unless it be

4ofthe act of May 31 , 1870, ( 16 Stat., United States, can be protected by Con- ed . The law oughtnot to be in such a as to the effect of the Constitution . The

140,)against two of the inspectors of a gress. The form and themanner of the condition that the elector may actupon question, then, tobedeterminedis

municipal election in the State ofKen. protectionmaybe such as Congress,in one idea of its meaningandtheinspec- whetherwecan introduce words of lim
tucky, for refusing to receive and count the legitimate exercise of its legislative tor upon another. itation into a penal statute soas to make
at such election the vote of William Gar- discretion, shall provide. These may be The elector, under the provisions of it specific, when , as expressed , it is gen

ner, a citizen of the United States of Af- varied to meet the necessities of the par- the statute, is only required to state in eral only :
rican descent. All the questions presen- ticular right to be protected .

his affidavit that hehas been wrongfully It would certainly be dangerous if the

ted by the certificate of division arose The fifteenth amendmentdoes not con- prevented by the officer from qualifying. legislature could set a netlarge enough

upon general demurrers to the several fertherightofsuffrage upon any one. There are no words oflimitationin this to catch allpossible offenders andleave
counts of the indictment.

It prevents the States or the United part of the section. In a case like this, it to the courts so step inside and say

In thiscourttheUnited States aban- States, however,fromgivingpreference, if an affidavit is inthe language of the who couldbe rightfullydetainedand

don the firstand third counts,and ex: in this particular, to one citizen ofthe statute, it oughtto be sufficient both for who should be set at large. Thiswould ,

presslywaivethe considerationofall United States over another,on account the voter and theinspector. Lawswhich to someextent,substitute the judicial

claims not arising out of the enforcement of race,color,orpreviousconditionof prohibit the doing of things and provide for the legislativedepartmentofthegov

of the fifteenth amendmentof the Con- servitude.Before its adoption this could a punishment for their violationshould ernment.The courts enforce the legis
stitution .

be done. It was as much within the have no double meaning. A citizen lative will when ascertained , if within

After this concession , theprincipal power of a State to exclude citizens of should not unnecessarily be placed the constitutional grantof power. With

question left forconsideration is,whether the Unitej States fromvoting on account where, byanhonesterror inthe con- in its legitimate sphere, congress is

the act under which the indictmentis ofrace,etc., as it was on account of age, struction of a penalstatute,hemaybe supremeandbeyond the controlofthe

foundcan bemadeeffectivefor the pun- property,or education. Nowit is not subjected toaprosecution for a false courts,butif it steps outside of its con

ishment ofinspectorsofelections who If citizens of onerace having certain oath,and an inspectorofelections should stitutional limitations and attemptsthat

refuse to receive and count the votes of qualifications are permitted by law to not be putin jeopardy because he, with which is beyond its reach , the courtsare

citizensofthe United States,havingall vote,thoseof anotherhaving the same equal honesty,entertainsan opposite authorized to,and when called upon in

the qualifications of voters,because of qualifications mustbe. Previous to this opinion. Ifthis statute limits the wrong- due course of legal proceedings must,

theirrace, color, or previous condition amendmenttherewas noconstitutional fuiact which will justifythe affidavit to annul its encroachments upon the re
of servitude.

guaranty against this discrimination . discrimination on account of race , etc., served power of the states and the peo

If Congress has not declared an act Now there is . It follows that theamend- thena citizen whomakesanaffidavit ple.

done within a State to be a crime against ment has invested the citizens of the that he has been wrongfully prevented To limit this statute in the manner

the United States, the courts have no United States with a new constitutional by the officer,which is true in the ordi- nowasked for, would be to make a new

power to treat itassuch .- (U . S. v. Hud- right which is within the protecting nary sense of that term ,subjectshimself law, notto enforce an old one. This is

son, .7 Cranch, 32.). It is not claimed power of Congress. That right is exemp- to indictment and trial, ifnotto convic- no part of our duty.

that there is any statute which can reach tion from discrimination in the exercise tion , because it is not true that he has We must, therefore, decide that con

this case, unless it be the one in ques- of the elective franchise, on accountof been preventedbysuch a wrongful act gress has not as yet provided by," appro
tion.

race , color, or previous condition of ser as thestatute contemplated ; andif there priate legislation” for the punishment of

Looking, then, to this statute, we find vitude. This,under the expressprovi- is nosuchlimitation, but any wrongful the offence charged inthe indictment,

that its first section provides that all I sions of the second section oftheamend- act of exclusion will justify the affidavit and that the circuit court properly sus

1
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tained the demurrers and gave judgment due time he answered, denying that the letter of a statutę but not within its although excited, or angry, or distressed

for the defendants.
he was either executor or administrator meaning, and within its meaning thongh in mind , formed the determination to

This makes it unnecessary to answer of the deceased , and insisting that he not within its letter. - Stewart v. Kahn, take his own life, because in the exer .

any of the other questions certified. was not bound to answer, and that no supra. cise of his usual reasoning faculties, he

Since the law which gives the presiding decree could be taken against him. He The clearest language would be neces- preferred death to life, then the compa

judge the casting vote in cases of divis- admitted that he was in possession of sary to satisfy us that Congress intended ny is not fiable, because he died by his

ion, and authorizes a judgment in ac- her estate and averred that he was that the power given by these acts own band , within the meaning of the

cordance with his opinion , (Rev. Stat., ready to pay all her just debts. The should be so exercised. policy."

sec. 650, ) if we find that the judgment as amended bill and this answer set forth It was an arbitrary stretch of authori. The Supreme Court summed up the

rendered is correct, we need notdo more other things not necessary to be re- ty needful to no good end that can be rule in this language :

than affirm . If, however , we reverse, peated. imagined. Whether Congress could “ We hold the rule on the question

all questions certified, which may be The case in this new aspect came on have conferred the power to do such an before us, to be this : If the assured ,

consideredin thefinal determination of to be heard. It was decreed that the act is a question we are not called upon being in the possessionof his ordinary

the case according to the opinion we ex- sale of the mortgaged premises be con to consider. It is an unbending rule of reasoning faculties, from anger, pride,

press, should be answered . firmed and that the purchaser have a law that the exerciseof military power, jealousy, or a desire to escape from the

The judgment of the circuit court is writ of assistance to enable him to ob- where the rights of the citizen are con ills of life, intentionally takes his own

affirmed . tain possession , and that the complain- cerned, shall never be pushed beyond life,the proviso attaches, andtherecan

anthave leave to enter up a judgment what the exigency requires.-Mitchell v. be no recovery. If the death is caused

UNITED STATES SUPREME COURT. against the defendant for the balance Harmony 13 How . 115 ; Warden by the voluntary act of the assured, he
due him , and interest and costs, as be- Bailey, 4 Taunt.,67 ; Fabrigasv. Moysten, knowing and intending that his death

No. 146. - OCTOBER TERM , 1875.
fore decreed . Raymond thereupon re- 1 Cowp., 161; $. C., 1 Smith's L.C., pt. 2, shall be the result ofhis act; but when

In Error to the Supreme Court of the State of South moved the case by appeal to the Sup., 934. Viewing the subject before us his reasoning faculties are so impaired
Carolina .

preme court of the state. That court, from the standpoint indicated, we hold that he is notableto understand the

HENRY H. RAYMOND, plaintiff in error, v. WIL at the April term , 1873, affirmed the de. that the order was void . moral character, the general nature, con

LIAM M. THOMAS. cree of the lower court. This writ of This is the only Federal question pre- sequences and effect of the act he is .

REBELLION - POWER OF COMMANDER OVER errorwas thereupon sued out by Ray- sented for ourconsideration. As the aboutto commit, or when he is impelled

mond,andthejudgment of the Supreme Supreme court of the State decided it thereto by an insane impulse whichhe
Held ,thatan order of General Canby entered court is thus brought before us for re- correctly, our jurisdiction terminates at hasnot the power to resist, such death

on the 28th of May, 1868, declaring acertain de view.
this point; we can look no further into is not within the contemplation of the

cree of one of the courts of South Carolina an

nulled, was absolutely void . -- [ED . LEGAL News.]
Outside of the record our attention the case.

parties to the contract, and the insurer
has been called to an act of the Legis . The judgment is affirmed . is liable ."

Mr. Justice SWAYNE delivered the lature of South Carolina, of the 2d of
This construction of these words in

opinion of the Court.
September, 1868, touching certain mili- 0. S. CIRCUIT COURT, N. D. ILLI. the policy, and the quantity of evidence

The facts in this case, as disclosed in tary orders therein mentioned. The act NOIS.
to avoid them , is binding upon this court,

the record, are somewhat involved and does not embrace or affect the order of LYDIA A. JARVIS v. THE CONNECTICUT MUTUAL and the testimony must be considered

complicated. So far as it is necessary to General Canby in question in this case . with reference to that construction.
consider them for the purposes of this Nothing more need be said in regard

LIFE POLICY - SUICIDE - INSANITY - CAUSED If you find that the testimony brings

opinion, they are not voluminous. to the act. BY INTEMPERANCE.
the insured's condition of mind within

On the 25th of August, 1863, Mary The only point insisted upon here by
1. THE RULE AS TO RECOVERY.- The courtstates this doctrine thus laid down by the SuRaymond bought fromThomas, the de- the counsel for the plaintiff in error is the law as laid down by the Supreme Court in

fendant in error; a small house andlot, theorderofGeneral Canby , on the 2a such cases ,stating when a recovery may be had, preme Court,the defenseof self-destruc

situated in Greenville, South Carolina, ofMay, 1868, and its disregard by the although the party insured takes his own life, tion isanswered. Upon this point, you
. will look at the evidence as to his usual

for which she gave him her note for Supremecourt of South Carolina in the 2. BURDEN OF PROOF.- Self destruction renders

$ 7,000, payable six months after the
rati- judgmentbeforeus . The validity of the the policy void. The burden of proof is on the babits, biscondition, his circumstances,

fication ofpeace betweentheConfede- orderisdenied by the defendant in plaintiff to show such kind and degree of insanity and all the surroundings and influences

rates and the United States, or before, error. Our remarks will be confined to 3. EFFECT OF INTEMPERANCE .--The court in . his mental condition, and determinetending to such an act, and bearing upon

at her option, with annual interest from that subject.

the 1st day of September, 1863. The Thewarbetween the United States assuredhad,impaired his healthby intempe- whether, or not, the insured was in the

premises were conveyed at the time of and the insurgents terminated in South sufficientof itself to defeat arecovery ,Heagreed structions . If he was, then hewas not
rance , then the policy was void : that thiswas condition mentioned in the foregoing in

the sale,andthe grantee gave back a Carolina,according to the judgmentof thatleashouldebrokainak op besisilbing recommemorally responsiblefor the act, and, in a

mortgage to secure the payment of the this court, on the 2d of April, 1866. cannot be had on the policy .

note . The Protector, 12 Wall, 701. The na
legal sense, there was no self-destruc

4. INSANITY AS AN Excuse. If the mental con

On the28th ofMay, 1866, Thomas filed tional Constitution gives to Congress the dition ,which would otherwise avoid the effect of tion,..Ifhewas in the enjoymentof his

his bill in the Court of Common Pleas powers, among others, to declare war
the self destruction clause, wasproducedbyin- faculties to the extent bereinbefore men

temperance. the plaintiff cannot recover. Insan. tioned , the condition of the policy was
of Greenville county to foreclose the and suppress insurrections. The latter ity induced by violation of one condition of the

mortgage. Thevendeeanswered. The power is not limited to victories inthe policy cannot be set up asan excuse forthe viola broken, and the defendantis not liable .

iion of another condition .
case was heard in July, 1866, before field and thedispersion of the insurgent There is still the question of intempe

Chancellor Johnson . The chancellor forces. It carries with it inherently, Charge ofJudge HOPKINS. rance . If you should find that the in

held that the note was intended by the rightful authority to guard against an Gentlemen of the jury : This is an sured had impaired his health by in

parties to be payable in Confederate immediate renewal of the conflict,and action upon a life policy for $ 2,000 dated temperance, then the policy is void.

money,and that in view of all thecir toremedy the evilsgrowingout of its May,1866,onthe life of one Jarvis, is- This is sufficientof itself to defeat a
cumstances, the amount of principal rise and progress. - Stewart v. Kahn, 11 sued by the defendant, payable to the recovery: Heagreedthat he should not

equitablydue upon it was $ 2,500. The Wall.,506. plaintiff. He died December 4, 1871. impair his health by intemperance, and

case was referred to a master to compute The close of the war was followed by The proof of death isadmitted to have if he broke that provis.on, he cannot re

the aggregate principaland interest due the period of reconstruction and the been made December 23d , 1871. This cover. If the evidence shows you that

upon this basis. This decree, upon the lawsenactedby Congress with aviewto entitlesthe plaintiff to a verdict, unless such is the case,the policyis void ;but

appeal of Thomas, was affirmed by the that result. it is shown that the deceased violated the burden of proof upon thatpoint, is

court of errors of the State, at its Decem These laws are the acts of March 2, some of the conditions of the policy. upon the defendant.Thedefendant

ber term ,1867. On the 25th ofJanuary, 1867, ( 14 Stat., 428 ,) the act of July 19, The provisions claimed to have been must show , to your satisfaction, that

1868, Chancellor Carrol, sitting in the 1867 , ( 15 Stat., 14,)and the act of July broken are first, that the insuredbecame after thepolicy was issued, the insured

common pleas, decreed that the amount 11 , 1868, ( 15 Stat, 703.) The two acts intemperate so as to impair his bealth, did impair his health by babits of intem

due in conformity to the master's re- firstmentioned defined the powers and and second, that the party came to his perance. If theevidence shows that, it

port was $ 3,265.62 ; that unless that sum duties of themilitary officers placed in death by his own hand. Theplaintiff avoidsthepolicy. You must find it,

was paid as directed, the commissioner command in the several States lately in bas admitted that the insured cameto however , upon theevidence .

should sell the premises, and that if the rebellion. The act of July 11 , 1868, pro- his death by his own hand. This entitles If you should find that bis intemper

proceeds were insufficient to pay the vided,amongotherthings, thatwhen the defendant to a verdict, unlessthe ance produced themental conditionre

debt and costs, the complainant might ever the Legislature of South Carolina plaintiffhasshown that the deceased lied upon toavoid the effect oftheself

issue execution for the balance.
should ratify the 14th amendmentto the was insane so asto be incapable of com

destruction clause in the policy, then the

On the 28th of May following, General Constitution of the United States she mitting tbe act in the sense these plaintiff cannot recover. If the insanity

Canby issued an order whereby he an- should be again admitted to representa. words are used in the policy, that is to was produced by habits prohibited by

nulled this decree. The order contains tion in Congress, and that it should be suchan extent as to relieve the act of the policy, then it cannot be set up in

a slight error inthe description of the the dutyof the President, within ten the character of self-destruction.The avoidanceofabreach of another condi

decree, but the meaning of the order is days after receiving officialinformation plaintiff on this point hasthe burden of tion .. Intemperance avoids the policy,
clear. The discrepancy is, therefore, of the ratification, to issue a proclama proof upon him . and if intemperance produced the in

immaterial. On the 24th of December, tion announcing the fact. Such a proc I will read and adopt the charge of sanity, this insanity cannot be set up as

1868, the military order, non obstante, the lamation was issued on the 11th of July, Judge Dillon, whichhas beenapproved an excuse for the violation of the self
commissioner reported that he had sold 1868.-( 15 Stat., 704.) This replaced by the Supreme Court, with reference destruction clause.

the premises for $ 1,005. On the 2d of the State in her normal relations to the to the meaning of these words in the The weight of the testimony is for

January, 1869, Mary Raymond filedher Union. Nothing further was necessary policy, and as to whatmust be shown to you to settle, and it is for you to draw
bill in the Courtof Common Pleas of but the elections provided for, which avoid the act of self destruction . conclusions from it. Opinions of wit

Charleston county, setting forth the speedily followed, to render her rehabili. " It is not every kind or degree of in
nesses are admissible in some cases, and

facts above stated , and further, that the tation complete.
sanitywhichwillsofar excuse the party whenadmissible , it istheduty of the

sheriff of that county was about to pro We have lookedcarefullythrough the taking his ownlife, as to make the com- jury to give them such weight as they

ceed to collect from her the balance still acts of March 2, 1867, and July 19th , pany insuring liable . deem them entitled to . They are not

due upon the decree , amounting to 1887. They give very large govern " To do this,the actof self-destruction absolutely binding upon you, but you

$ 2,653.26. She prayed that Thomas and mental powers to the military com . must have beentheconsequence of the may reject or receive them , as you think

all others be perpetually enjoined from manders designated , within the States insanity , and themind of the decedent them worthy,

further enforcing the decree. The court committed respectively to their jurisdic- must have been so far deranged as to If you find for the plaintiff, you will
decreed accordingly. Subsequently, tion , but we have found nothing to war have made him incapable of using a find the sum mentioned in the policy,

Gaillard, the purchaser, and Thomas an- rant the order here in question . It was rational judgment in regard to the act with interest at six per cent.,after ninety

swered , and moved to dissolve the in- not an order for mere delay. It did not which he was committing.
days from Dec. 23, 1871-that is, from

junction. In July , 1869, this motion was prescribe that the proceeding should " If he was impelled to the act by an March 23rd , 1872 .

overruled, and the injunction again or stop until credit and confidencewere re- insane impulse, which the reason that R. L. DIVINE, and HUNTER & Page, for

dered to be made perpetual. An appeal stored and business should resume its was left him did notenable him to resist, plaintiff.

was taken to the Supreme court of the wonted channels. It wholly annulled a or if his reasoning powers were so far ISHAM & LINCOLN, for defendants.

State, but failed for want of prosecution. decree in equity regularly made, by a overthrown by hismental condition that

In December, 1870, Thomas obtained competent judicial officer, in a plain be could not exercise his reasoning facul.
In this case, the jury failed to agree .

leave to amend his original bill of fore . case, clearly within his jurisdiction, and ties on the aci he was about to do, the

closure. He did so, setting forth , among where there was no pretence of any un company is liable . On the other hand , STEREOTYPING .–We would call the at

other things, that the original defendant, fairness, of any purpose lo wrong or op- there is no presumption of law , prima tention of printers, publishers and au

Mary Raymond, had died, and that press, or of any indirection whatsoever. facie, or otherwise, that self-destruction thors to thefact that we are doing stereo

Henry H ,Raymond had been appointed The meaning of the legislature consti- arises from insanity ; and if you believe typing fully equal to any house in the

her executor, and making hima party. Itutes the law . Athingmay be within from the evidence, thatthe decedent, United States, and much cheaper.
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NEGLIGENCE OF COMMON CARRIER - PROXI

MATE AND REMOTE INJURIBB - EXCUSE .

ness. DIVISION FENCE - COMPELLING REPAIRS

-BOND OF TOWN - DEFECTIVE

AMENDMENT .

TION - URANTEES OF HEIRS BALE

LANDS IN PARTITION - DOWER .

TRANSFERS THEREOF .

TRANSFER BY BANK.

BY LUNATIC PLEA IN

ILLINOIS SUPREME COURT. ind and improving as streets certain ant is a resident of the county where he the debt is due, and unpaid ; and nothing

slips of ground . Held,
was served with process. being said or done at the time, rebutting

1. That, in such an action,theremust Daniel Healeyv .Charles M. Charnley.. And the promise must bemade tothe
1876.

the presumption of a promise to pay.

appear more than a naked right of pos

George W.Myers v. First National Bank session, in behalf of the complainant, as

Appeal from Superior Court of Cook.
party interested in the claim, or his

of Fairbury: - Appealfrom Livingston . to the land. It mustbean ownership

-Opinion by Scott, J.
agent, and not to a stranger.

--Opinion by SCOTT, J. in fee simple to justify the restraining AFFIDAVIT OF CLAIM A PLEADING — AMEND. Michigan Central R. R. Co. v. E. F: Cur
power of the court to be exercised . And

tis. - Appeal from Cook.–Opinion by
BURETY - EXTENSION OF TIME WITHOUT CON- the evidence must be quite clear. Evi Held, 1. That an affidavit of claim WALKER J.

SENT - CONSIDERATION RELEASE OF SURE- dence which would support an action filed by a plaintiff, is a pleading ; and is

for trespass will not sustain an action of amendable, like other pleading.

Held , 1. That, where an extension
this kind . 2. The statute allows an extension of

of time is given a principal debtor,for the
2. Even possession is not proven by time to file it, and an amended affidavit STATEMENT. - Trees shipped at Roches

ter, N. Y., for transportationto variouspayment of money, bya valid and bind- the existence of a string of fence, any of claim will be regarded as a new one ,

ing agreement, without the assent of the farther than the actual enclosure ex . and the leave of the court to file it will points in this State , ( 1 ) by New York

sureties, the sureties are thereby re
tends. be regarded in effect as an extension Central ; and ( 2) by the road of appel

leased . James Thompson v. Frederick Bulson.

of the time of filing , and so within the lant, to be delivered at Chicago to other

2. The consideration for such an ex
statute . roads, were frozen and spoiled in transitu ,

Appeal from Knox.-Opinion by SCHO
in the fall of 1871. There was a delay

tension may be the payment of interest, FIELD, J. Simpson v. Bradner. - Appeal from in shipment, both atDetroit and Chicaeven at a usurious rate, on the indebted
Woodford . - Opinion per curiam . go. The defense was that the great fire

REQUISITES TO PROCEEDING . REPEAL OF STATUTE BY IMPLICATION . had destroyed the freight-house of the

287. Town of Partridge v. John Snyder.

Appeal from Woodford.- Opinion by
STATEMENT. - The question in this case

STATEMENT. — Action against trustees of defendant, and they had, therefore, to

SHELDON , J.

a coal company for failing to make re- await facilities for shipment. Held ,

was whether, if one of the parties to a 1. That where a common carrier is
division fenceneglects tokeep his part portof their doings,as required by

APPEAL FROM A JUSTICE - WHENALLOWED in repairs, the other can , under the 12, of,the act of 1849, title “ Corpora- charged with loss of goodsbynegligence,

tions." Held , the rule is, that the carrieris liable for

BOND— statute, select the viewers alone, and That the act of 1849 wassuperseded direct or immediate consequences of

without noticeto thepartyin default in by the act of1857 ;andtherebyvirtu . negligence ; but where these consequen :STATEMENT. – Prosecution for obstruc- keeping up the fence ; and obtain a
cesare remote, and the negligence is but

ally repealed .

ting highway. binding result by their proceeding.Defendant dismissed ; one of a train of causes, there is no lia

and appeal by the people . Held,
Held , Eleanor Fightv. Thomas Holt.- Appeal bility.

That, although, in criminal cases, in That, collating the several statutes and from LaSalle.– OpinionbyScorr, S. 52. Appellants

being thelastinthe
dictable in the name of the people of sections relating to the action of fenceIllinois, as also in cases ofmisdemeanor, viewers together, it is a logical construc- HOMESTEAD RIGHTS AGAINSTLEIRS — PARTI- chain of transportation agents,and their

or delay having caused the exposure of the
no appeal lies to the Circuit court from tion that one party cannot, without no

goods to the freezing weather, they are

a justice of the peace, yet, where the ac- tice to the other, select viewers, andtion is only a quasi criminal suit, for the bind the other by the proceeding. Held, 1. That the acts of 1851, and to beheld tohave caused the injury by

recovery of a fine or penalty, it is to be

1857, in relation to homesteads, 'only proximate negligence, and therefore lia

ble.
regarded asvirtuallya civil'action , and MarcusBelden v. 8. D.Perkins. - Appeal createdanexemption from forced sales,

3. Nor is the fire a sufficint excuse ,

thus appealable.
from Warren.- Opinion by CRAIG, J. or alienations by the husband, and did

2. In such a case as this, the appeal ASSUMPSIT FOR MONEY HAD AND RECEIVED homestead in premises of which her

not extendto the widow the rightof especially as it did not evidently render

the transportation impossible.

bond should be by the supervisor, in
EQUITY RULES THEREIN - PLEDGES AND husband died seized, as against the FrankW, Palmer v. The Nassau Bank.the name of the town.

3. The Circuit court should give op
heirs. - Appeal from Superior Court ofCook.

Held , 1. That, in assumpsit, on a
portunity to amend a defective bond ;

2. A grantee, or purchaser from an -Opinion by SHELDON, J.

anderrsif it dismissesthe appeal, onceived, themain inquiry is,whether the as the heir ;and is entitled to assert the

common count for money had and re- heir, occupies exactly the sameposition POSSESSION OF NOTE INDORSED IN BANK

the ground of the deficiency .

defendant holds money which ex equo et same rights in the premises. Held , 1. Possession of a note indorsed

288. Alvin S. Widhams v. Francelia bono belongs to the plaintiff. It has fre 3. Where there is a petition for parti- in bank, is evidence of title.

M.Hotchkiss. - Appeal from Superior quently beencalled an equitable action, tion, if the premisesare notsusceptible 2. A bank may , through its president,

Courtof Cook.- Opinion by Schol and it approachesnearertoa billin of division , itispropertodecree a sale transfer the legal title to a note to that

FIELD, J. equity than any other common law ac- subject to the widow's dower.

tion ; and indeed has many of the ad- T. 8. Dobbins v. H. C. Higgins. - Appeal C. & P. R. R. Co. v. Marion Munger.
president as an individual.

AMENDMENT IN ACTIONS BEFORE A J. P.
vantages , without the artificial formali.

PRESUMPTION — MISTAKE IN APPEAL - JU - ties and dilatory proceedings, of a chan
from Superior Court ofCook . – Opinion

RISDICTION — TRANSFER - CIRCUIT JUDGES cery suit. Equitable rules must control
by WAKKER, J.

Appeal fromSuperior Court of Cook .

Opinion by SCHOLFIELD, J.

HOLDING COURTS IN CHICAGO - SELECTION in the trial of such a count. QUANTUM MERUIT, OR PAYMENT PRO TANTO

2. But where it appears that property

STATEMENT. - Appeal from J. P. to the was placed in the hands of a creditor,

Superior court. Held,

Held , That when a claim is due to a
Held , 1. That where there is a con

as security for the payment of rent,
1. That,in amendingan error as to even if the debtor had the right ofde tract to perform work , and to be paid lunatic,and there has beenno conserva

thenameofa party, it is notrequisite ciding, whenthe property should be monthly , therefor, and thepersonfor torappointed,theaction mustbebrought

thata record be madeshowing a re- sold , it will have the legal status of whom thework is done fails in the in thename of the lunatic,and a plea in

quest and by whom made, nor that the pledged property.
monthly payment, the other party may is bad , in notgiving a better writ.

abatement that the plaintiff is a lunatic,

request be made in writing, and pre So II,in such case, the pledgee sells abandon the contract, and recover pro Aurora Hort.&Agri

.Society v. Henry
served with the papers. And the change the property, without notice to the tanto at the contract price.

will be presumed to haveeen made be pledgor, and appropriates the money,
2. The party in default can not set- off C. Paddock . - Appeal from Kane.“

fore the trial.
and the pledgor brings an actionin as- money paid to thehands of the contrac Opinion by CRAIG, J.

2. Where an appeal is taken to the sumpsit for money had and received , tor,unless the
contractor authorizes him POWER OF PRIVATE CORPORATION TO MORT

to make such payment.
Superior court, and, by mistake, the pa- the judgment must be only for the sur
pers are filed in the Circuit court, which, plus, over and above the amount of the 3. Interest at six per cent, may be al Held , 1. Thatthe power of a corpora

on discovering the mistake, orders the debt on which it had been pledged . lowed whenjudgment is rendered for tion tomortgage its real estate, is to be re

cause transferred to the Superior court, 4. When property is pledged, the the amount due,from the time the de- garded as a necessary incident to the
the Circuit court does not thereby ac pledgee acquires a special property in fault occurred. power to acquire and hold real estate. It

quire jurisdiction, and has aright to the goods, and a mere transfer of the Artemas Carter v. Lewis D. Webster. is the common law rule,that corpora
order the transfer. pledged property does not destroy the

Appeal from Cook . – Opinion by Scott,
tions bave an incidental right to alien

original lien . The pledgee may deliver J.
Wm . S. Proudfoot v. John Wightman .

or dispose of their lands and personal

the goods to a stranger without consider
REAL ESTATE AGENT'S COMMISSIONS.

property, unless specially restrained by

Appeal from Superior Court of Cook. ation , or he may sell and assign all his their charter, or bystatute ; and especial

-Opinion by CRAIG , J. interest, absolutely or conditionally, by
Held, That, where land is left with a lycan a mortgage begiven for purchase

-SPECIFIC PERFORMANCE - SALE OFLANDS BY destroying theoriginal lien ,ofgiving tiongiven by himselé,orothersforhim, terwards enforced, although theymight

way ofpawn, without, in either case, real estate agent for sale, he isentitled
money:

to hiscommission, if, through informa 2. Even ultra vires claims may be af

AGENT-PROOF OF AGENCY - BURDEN OF the owner a right to reclaim them , on

PROOF - DEGREE OF PROOF .
any other or better terms thanhecould a buyergoesto theowner and concludes have been enjoined beforehand, on pro

STATEMENT. — Bill for the specific per- have done before such delivery, or as. a bargain, thus without the direct inter :
per application .

formance of a contract for the sale of signment. Whatever doubt may be invention of the agent.
William Empson v. The People .-- Error

lands, executed in writing, by a reales- dulgedas te amerefactor,in case of a William H. Watchter v. Harriet Albee, To Henry .-- Opinion by SHELDON. J.

tate agent, for the owner. Defense that strict pledge, if the pledgee transfers the Adm . - Appeal from Cook . – Opinion IMPANELING A GRAND JUROR WHERE PAN

he was not an agent. Bill dismissed. same to his own creditor, the latter may by CRAIG , J.

Held , hold the pledge until the debt of the
REQUISITES OF NEW PROMISE UNDER STAT

That, while parol authority is suffi- original owner is discharged.
STATEMENT. -- The plaintiff in error

cient to authorize an agent to contract William Goldie v. Alexander McDonald.
claimed that where there is a deficiency

for the sale and conveyance of lands, Held, That a new promise under the in the panel of grand jurors, it should

yet, when a purchaser relies upon the
--Appeal from Superior Court of statute of limitations, may arise out of be supplied by ordering the clerk to

parol authorityof an agent to sell real
Cook . - Opinion by Scott, J. such facts as identify the debt, the sub - draw from the jury-box, in the county

estate, the proof to establish the power FILING AFFIDAVIT OF CLAIM - TIME - NOTA

ject of the promise, with such certainty clerk's office. But, Held ,

of the agent should be clear , certain,

as will clearly determine its character, That, while this was the mode under

and specific; and the burden of proof is THEREOFPRESUMPTION OF DEFENDANT'S fix the amountdue, and showa present the statute of 1872 , yet, under the statute

on the purchaser, when he brings a bill
unqualified willingness and intention to of 1873. which repealed the former act,

for specific performance. And, more
pay it, at the time acted upon and acce- the mode is that the county board of the

thana preponderance of evidence is Held, .1..An affidavit of merits filed ded to by the creditor. It is not suffi- county , at least twenty days before the

requisite, especially where the land was
by a plaintiff, according to the statute, cient that the debtor admits the correct- sitting of the court, shall select twenty

contracted for at a great reductionof will be heldas filed withthe declara- ness of theamount, orthat he had re- three personsto serve as grand jurors

value.
tion, within the meaning of the statute, ceived the goods, or the money, or had for the ensuing term , who shall be sum

if it is filed more than ten days before executed the note sued on ; but he must moned as a grand jury for such term .

E. M. Gleason v. The Village of Jeffer the term at which the declaration is go further, and admit that the debt is But where these are discharged ( from

son . - Appeal from SuperiorCourt of filed . still due, and had never been paid-the being irregularly drawn, as in this case ,)

Cook . - Opinion by WALKER, J. 2. A certificate of a notary in another bare admission of the correctness of the there is no other mode open, under the

'TLE IN A SUIT TO ENJOINMAKING OF be prima facie evidencethat an oath,re.

State may be amended ; and will then amount being no more a satisfactory an- statute of 1873 , to obtain a needed grand

swer to the statute, than would be the jury , than summoning from the body of

quired by law was taken before that testimony of a witness to the same fact the county (as was done in this case ) , or

"ATEMENT. - Bill to enjoin the village officer. It must be an express promise to paythe from the bystanders.

* ' s street commissioners from grad 3. It will be presumed that a defend . | money, or an unqualified admission that ( Continued upon page 230. )

OF COURT BY APPELLANT. IN ABANDONED CONTRACT - SETOFF-IN .

TEREST

LUNACY SUIT

ABATEMENT.

GAGE REAL ESTATE - ULTRA VIRES .

NEL FAILS - SPECIAL VENIRE ,

UTE OF LIMITATIONS .

RIAL CERTIFICATE AND AMENDMENT

RESIDENCE .

STREETS - PROOF OF POSSESSION .
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applied only because they involve con- length , that where a statute is general | 10. Notes. This is one of the most in order that the fees to be taken by any

buit in equity, and if by the law obtain - popular branch of the national legisla- volume
, now is a good time to subscribe. / member as the late Judge Redfield . I

CHICAGO LEGAL News. SECTIONS UNCONSTITUTIONAL.-- The opin:take in hiscalculation,thepackage would court room as aplace where she has to
ion of the Supreme Court of the United be liable to be returned to him - or, if earn her living upon an equality with

States by Waite, C. J. , holding thatthe forwarded, the person to whom it was her brother members of the bar, she

Ler vincit . fifteenth amendment to the constitution sent would have to be subjected to the would probably remove her hat, from

of the United States does not confer up- payment of the additionalpostage. This the same reasons that her brethren do

MYBA BBADWELL , Editor, on congress authority to impose penal. bill should be laid upon the table as soon their hats, overcoats and overshoes when

ties for every wrongful refusal to receive as possible — the house bill taken up and trying a case - because they only serve

V CHICAGO : APRIL 8, 1876. the vote of a qualified elector at State passed . as incumbrances — and it is more respect

elections ; that it is only when the wrong. THE SOUTHERN LAW REVIEW . - The ful to the court to remove them.

ful refusal atsuch an election is because April number of this very valuable law SERVED HIM RIGHT.–At the Manchester
Aublished EVERY SATURDAY by the

of race, or previous condition of servi- quarterly, being No. 1 of volume II. , is assizes on the 12th of March, one Charles

CHICAGO LEGAL NEWS COMPANY , tude ; that the third and fourth sections received . Its contents are : 1. Contro- Taylor was sentenced by Mr. Justice

dr Nos. 161 AND 183 FITTH AVENUL. of the Act do notconfine their operation versies of Modern Continental Járists, Blackburne to penal servitude for life for

to an unlawful discrimination on account by U. M. Rose . 2. The Dartmouth Col. sending a threatening letter to Mr.

TERMS :-TWO DOLLARS por annom , in advance of race, etc.; that a statute so general as lege Causes and the Supreme Court of George Edmund Legge Pearce, surgeon

Binglo Oopio , TEN OENTS ,
this in its provisions cannot be made the United States. 3. The Works of Joel ofLondon , with a view to extort money

available for the punishment of those Prentiss Bishop, by Hon.Wm. Lawrence from him. If some ofthe black mailers

We call attention to the following opin- who may be guilty of unlawful discrimi. 4. The Cases in which the Master is and bribe-takers of America were pun

ions, reported at length in this issue: nation against citizens of the United Liable for Injuries to Servants in His ished in thesameway it would perhaps

JUDICIAL POWER OF UNITED STATES- States, while exercising the elective fran- Employ, by Thomas M. Cooley. 6. Con- have a good effect on evil doers.

REMOVAL OF CAUSES FROM STATE COURTS chise, on account oftheirrace, etc.; that cerning the Burden of Proof,by Francis

-Contest or Will.— Theopinion of the the courtscannot introduce words of Wharton . 6.The Federal Courts, by FEES OF OFFICIAL REFEREES . — The Pub .

Supreme Court of the United States by limitation into a penal statute and make Gustavus Schmidt. 7. Notes on Current lic Opinion of the 18th of last month,

FIELD, J., holding that where the judi- it specific, when, as expressed, it is gen- European Topics, by W. G. Hammond says :

cial power ofthe United States canbe eral only. This opinion seems to go the 8. Book Reviews.9. Books Received . The Lord Chancellor has, with the

of

troversiesbetweencitizensofdifferent and embraces twosubjects,one ofwhich teresting numbers ofthe Review ever official referee attached to theSupreme

States,itrests with congress todetermine is constitutional, and the other is not, issued. The article upon the works of court under the provisions of section 83

at what time the power may be invoked the court must, on an indictment for a Mr. Bishop is worth more than a year's of theSupreme court of Judicature Act,

1873 , shall be as follows :-Upon a refer

and upon what_conditions; whether crime, hold that the whole statute is subscription to any lawyer.

originally in the Federal Court, or after unconstitional . We regard Mr. Bishop as one of the the official referee is occupied, £ 1 . 1s.
ence , for every hour or part of an hour

suit brought in the State Court, and in REBELLION POWER OF COMMANDER greatest, if not the greatest, of living Where the sittings under a reference are

the latter case, at what stage of the pro- OVER PROCEEDINGS OF Courts . — The opin- law writers. He is concise, clear and held elsewhere than in London there

shall be paid in addition £1 . 118. 6d. forceedings ; whether before issue or trial ion of the Supreme court of the United bold in his style. He fears not to an

every night the official referee,and 15s.for

by removal to a Federal Court, or after States by SWAYNE, J., holding that an nounce a principle and follow it to its every night the official referee's clerk, is

judgment on appeal or writ of error ; order entered by General Canby on the legitimate results, even if his conclusions absent from London, together with rea

that as the constitution imposes no limi- 28th day of May, 1868, annulling a de- are contrary to the adjudications of a sonable costs of traveling . Where the

tation upon the class of cases involving cree entered by one of the courts of court, no matter how eminent such don the plaintiff shall provide at his ex

.controversies between citizens of differ- South Carolina, was absolutely void. court may be. The article in question, pense a place to the satisfaction of the

ent States, to which the judicial power LIFE POLICY - SELF-DESTRUCTION - IN under the caption of “ The Works of officialreferee in which the sittings may

oftheUnited States maybeextended, TEMPERANCE.- Thecharge of Hopkins,J., JoelPrentissBishop,”treatofthedifti - be held.
We in America would complain mostcongress may provide for bringing, at in the United States Circuit court for the culties ofauthorship, the requisites of a

the option of either of theparties, all Northern District of Illinois,in a case good treatise on law, the classes of books bitterly, if we had to pay over five dol

such controversies within the jurisdic- brought to recover on a policy of insur- on unwritten law, and the value of lars an hour for the fees of a referee or

tion of the federal judiciary ; that the ance, wherethe deceasedhad taken his treatises. In stating what Mr. Bishop court commissioner and when the refer

act of congress of March 2d, 1867, in own life. The learned judge instructed has accomplished, it says he has stated ence is out of the city , the expenses of

authorizing and requiring the removal the jury that if they found the assured the law correctly ; that he has stated the referee andhis clerks,even the Uni

to the Circuit Court of the United States had impaired his health by intemper- it on legai principle and reason ; that ted States District Judges when holdingof a suit pending or afterwards brought ance, then the policy was void. he has established legal doctrines, as court out of their districts, do not get

in any State court involving a controver the result of adjudication, not stated by their expenses paid or any additionalTHIRD CLASS MAIL MATTER.—The bill

By between a citizen of the State where which was introduced in the house at judges or other text writers; that a large compensation.

the suit is brought, and a citizen ofan. the commencement of the session , and of legaldoctrine not found in those ofportion of Mr. Bishop's books consists

GOVERNOR JOHN MATTOCKS.
other State, thereby invests the Circuit passed that body , to repeal that portion

Court with jurisdiction to pass upon and of the postal law of last session doubling troduced byMr.Bishop is the most imprior authors ; that the new matter in
MRS, MYRA BRADWELL, EDITOR OF CHICA

GO LEGAL NEWS.
determine the controversy, when the the postage to be paid on transient news

My Dear Madam :-The inclosed sketch
removal is made, though the court could poriant of all. Mr. Bishop's First Book

papers, pamphlets, magazines, proof
was written by the late Judge Redfield

not have taken originalcognizanceof sheets, etc.
, now seems to be sleeping of Married Women, areappropriately lication in a family memorial ofGovern

of the Law, and his work on the Law just previous to his last illness, - for pub

the case ; that a suit to annul a will as a quietly in the senate, and unless it soon

muniment of title and to restrain the finds somemore active friends than it noticed. This number contains a por- 1847. As a Vermonter you feel inter

enforcement of a decree admitting it to has yet had in that body, it will sleep trait and sketch of Chancellor Cooper ested in all that relates to your native

probate, is, in essential particulars, a the sleep of death . The members of the
of Tennessee .

state, as well as in the profession which

This being the first number of the now mourns the loss of so eminent a

ing in a State, customary or statutory, ture understand that the people are in Thosewishing todo so, should send five this sketch to the bar, through the col

take in presentingsuch a suit can be maintained in one of earnest in desiring to have the old rates dollars to G. I.Jones & Co., St. Louis, umns of your widelyextended paper.

its courts, whatever designation that restored. The members of the senate

court may bear, it may be maintained by are older men -- further removed from Missouri, I am very truly yours,

JOHN MATTOCKS .original process in the Circuit Court of the people — are less active in discerning ORDINANCES OF THE VILLAGEOF LEMONT. Chicago , April, 5th , 1876.

the United States if the parties are citi- the popular will, and less desirous of fol -Lemont is a village organized under

My first recollection of Governor Mat

zens of different States. Of the many lowing it. The bill which passed the the GeneralLaw of 1872. Its ordinances

opinions of theSupremeCourt of the house on the26thof January, has been have been carefully revised by Hon.Wil- theksoof Peacham ,Vermont,dates from

United States upon the subject of the in the hands of the senate committee on liam H. Skelly, the village attorney. years Iwas a pupil at the academy in

removalof causes from State to Federal post-offices and post-roads, of which Se- They make a reat volume of aboutsixty that town,and in the “ town andgown”

Courtsthiswould seem tobeone ofthe natorHamlinis chairman,for morethan pages, and were issued from the Legal contests, in ball playing,orothergames,

most important. The questionarises, two months, and no report has been News press on the firstof this month. GeneralMattocks,as hewasthen called,

could nota controversyabouta claim made upon it,but that committeehas Theseordinances are divided into chap. I trust it will not be considered scanda

against a decased person's estate be re- beenfoolish enough toproposea bill of ters preceded byhead lines and head lous to namehere, that the prize in one

moved into the Federal Court the same its own,the main featureofwhichis to notes . Very similar in form to the Re- of these contests, was a gallon ofpure

as any other suit, upon the question of restore the old and exploded system of a visedStatutes, which make them ofeasy modern scientific

discoverythat allstim
the right of Federal Court to interfere in sliding scale of rates, according to dis reference.

ulus in health is either useless or hurt

the distribution and settlement of a de- tances. The present system is based up Mrs. Lockwood's 'Hat. - The Wash- ful, or that the Bible is a myth .

ceased person's estate when the State on the theory of uniform rates withoutington Law Reporter, of last Saturday, edge ofGovernorMattockswas of muchI cannot say thatmy personal knowl

laws provided for an equitable distribu- regard to distance. It is well understood republishes from the Legal News the let- account from that time until my admis

tion of the same, we would refer the by the people, is convenient, and not cal ter of E. Quality, asking “ Should a wo
sion to the bar, in Orleans county , Ver

reader to the opinion of the Federal Su- culatedto cause mistakes. Just let this man lawyer wear her hat in court ?" and mont, in 1827;. At that time bestood

preme Court by Davis, J., in Yonley v. proposed bill of the senate committee says : " Mrs. Lockwood always removes section of the state, and had done so for

Lavender et al . , reported 7 Chicago Le- become a law, and a person , every time her hat. Precedents are powerful in law nearly forty years. He read law , I think,

gal News, 154.

be applied a postage stamp to a package and in fashion.” If a woman lawyer at Middlebury, Vt , with his brother-in
TAE FIFTEENTH AMENDMENT - THE EN. of the third class, would have to calcu- should follow strictly what is known as member of the bar of thatday, whenit

FORCEMENT ACT - POWER TO PUNISH ELEC- late the distance to the place of destina- etiquette, she would not remove her hat embraced as much talent to say the least,

TION INSPECTORS — THE THIRD AND FOURTH | tion , and , if he happened to make a mis in court ; but if she should consider the ' as it has ever done since. He subse

i
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GUARDIAN IN OTHER STATES

TO BE MADE-CAVEAT EMPTOR - DISSOLU

DAMAGES THEREON ,

quently removed to Peacham , where he unquestionably bears the palm in that ernor Mattock's arguments at the bar Jameson giving way to the wildest ex

spent the remainder of his life, mainly respect above all others of the State to both to court and jury, sometimes when clamations of joy, every now and then

in the practice of his profession . the present time. not myself engaged in the cause ; some would in a loud voice cry out, " Thank
Those who think of Peacham as it has But Gov. Mattocks' great field of ex- times when acting as opposing counsel, God,he is saved and I havn't got to hang

been for the last thirty years, isolated cellence and glory was the bar. There and sometimes while sitting as judge, him !"

from public travel , and equally from is no shamming, and no short-cuts to and in all of them there seemed to me ( 3. ) Richard Skinner of Manchester,

that great source of assumed modern eminence there. Stern justice applies great power and ability. I had no rea our native town , was the father of Hon.

enlightment, the conversion bymeans its measuring rod with unflinchingim- son to supposemyselfa particular favor. Mark Skinner of this city.- [ED. LEGAL .

of rapid revolution and more rapid pro: partiality to all comers there, whether ite of the Governor at any time. Our News.]

gress ; perched upon hills a thousand from the walls of the universities, or position as opposing, counsel in every

feet above tide water, more completely from the fields and the flocks, or the case where we were both engaged nat. ( Continued from page 228.)

shutting it out from the sunshine of highways and byways of common life in urally led to no very special intimacy,

modern progress , than a thousand miles any department. There is there no fa and in addition to this the effort of a
ILLINOIS SUPREME COURT.

of distance,have no adequate compre voritism , and nostinted or grudging, re- young man to compete as far as possible ABSTRACT OF OPINIONSFILED AT OTTAWA IN
hension of what it was in the early cognition of power and strength in that with one 80 much his senior, nat 1876.

years of the presentcentury ; when Jobn field . The humblest may there expect urally tended to create the feeling of

Mattocks, the young giant, in his pro- a patient hearing, and the most highly assumption and pretension
A.R. Wing v. C. L.Dodge. - Appeal from

my

fession, and the young leader in the favored can demand no more. It was part, unless I was more fortunate than
Cook . - Opinion by WALKER, J.

politics of the state, ( for that was still my fortune, when I came to the bar in falls to the common lot in such cases.
ACTING IN

in the handsof theold Federalists, the Orleans county,to find all the important But in our last tournament at the bar, THIS - PRESUMPTIONS - OBJECTIONS, WHEN

most national, and the most upright and advocating in the hands of lawyers from just before his elevation to the bench,
talented party the country has ever pro other counties. And of this number, where he remained till bis own volun TION OF INJUNCTIONS - SUGGESTIONS OF

duced ) ; the champion of every field and Gov. Mattocks was far the most eminent, tary retirement, when my labors at the

always facile princeps inter pares, might although there were many others , such bar had been exchanged for others of a Held , 1. That where a guardian for a

not unjustly be said to wield a wider as Fletcher, Cushman , Paddock and Bell, graver nature, he acted the part of a no- lunatic is appointed by a court of another

and more controlling influence than any that it would not be easy to match any ble and generous competitor, saying to State, competent, under the statute of

man of hisyearshad ever done before where in the State, at any time since. someof his friends who urged him to that State, to make such appointment,
or has ever done since in the state . Wenaturally felt some humiliation at attend to the re-argument ofthe case, and a court afterwards authorizes a sale

I know this will seem like exaggera- such a state of things, but we could not directed by the Supreme Court, that he of the lands ofthe lunatic, and recites in

tion to those in the cities and large towns breakit up, since the clients would con- could never have a better time to retire the decree that the appointmentwas le

of the state, and who have not the trol the matter to a large extent, in spite than when hehad made a drawn game gally made, the finding cannot be col.

slightest comprehension how any man, of the advice of the local bar. But we with the young lion ofthe North . It laterally impeached , or even questioned

not in contact with the railway and the could and did seek redress in another was said with no expectation to have it in the courts of this state . And it does

telegraph can possibly acquire any influ. way. Some of the membersof thatbar reach me.He was far too delicate for not matter that the finding
may have

ence upon anybody or anything. But attended the terms in the adjoining anything of that character . been based on insufficient evidence.

such men have yetmuch to learn ofthe counties, and returned the favor they did But I felt that it was generous and 2. Under our statute, our circuit.

real elements of greatness, whether in us by arguing their causes. This was al sincere, and as Junius says, that it courts can act on the petition of a guar

individualcharacter orin that of states ways kindly received by Gov. Mattocks, would wearwell, because it wasextorted dian of a lunatic, appointed in another

andempires. When the state was con- His position was too assured to feelany from him ;” and I repeat it heremore State, for leave to sell real estate ofthe

trolled by such men as Isaac Tichenor, twinges of envy or jealousy . He said to in justice to him than from anygratifi. lunatic, situated in this State.
Nathaniel and Daniel Chipman, Chaun- his old companions of thebar, thatit cation it can giveme, when I scarcely 3. Even if improper persons, under

cey Langdon,Charles H.Williams, David had something of the soundof old Ro-expect consolationfor thesorrowsof the foreign statutes,are appointedguarEdmonds, Samuel Swift and his brother man times, " delendo est Carthago," more advancing yearsfrom things of that dians,our courts will not attemptto

Benjamin, Samuel Miller, Daniel Far- in sport or badinage than in earnest, no character. remedy the matter, in any way, nor

rand , Daniel Buck , Elijah Paine, John doubt.
I am conscious that I have dwelt withbold recognition from such guar

Mattocks, Samuel Prentiss and others of The most effective and eloquent ad- mainly upon the more seriouselements dians de facto ,

like character andcalibre Peacham dress I ever heard from GovernorMat- in his character, which were always pre. 4. And where it is alleged that, in

was in facttheheadquarters ofthe coun- tocks, was the closing address to the jury dominant in all his great efforts at the making a sale, the guardian was not pre

cil chambers oftheparty for all themost onbehalf of the Information in the trial bar. But in times ofrelaxation, and sent personally,the Supreme court will

essential practical ends, and Peacbam of Cleveland (2.)for murder in procuring an when no deep sense of responsibility not hear the objection, where it was not

Academy was then under the leadership abortion. (? ) The accused was connected rested upon him , hewasa man of great urged below on the coming in and con

of such headmasters as Ezra Carter and by affinity, with some of the mostinflu- genialityandplayfulness of character. firmation of thereport ;atleast, if the

David Chassell whose equals could not ential families in the state, who natural. His witticisms in the undertoneof the sale was not actually frandulent.

now be found inany similar positions in ly shrunk from being declared kindred bar, are more remembered than thoseof 5. The rule of caveat emptorapplies to

all New England, and sentforth such witha murderer, which gave great in . almost any other in the state, and many sales of this character, as well as to all

pupils as Thaddeus Stevens, the great terest to the trial in many important of them aremore worth repeating than other judicial sales.

American commander, and SamuelMer- aspects. The court was composed of the most of those wemeet in collections of 6. And all ohjections to the regulari.

rill, the early politicalleader in Indiana, chief justice and one other judge of the the kind. ButIhave already far trans-ty of the sale must be made in season, in

and Wilbur Fisk , the almost inspired Supreme Court, with two lay assistants. cendedthe proper limits ofsuch a sketch , the court below.

disciple and preacher of Methodism Thelaw was discussed at the bar from Isaac F. REDFIELD. 7. On dissolving an injunction, the

throughout America , and an army of day to day , during the trial, and was

others of like eminent character and supposed to be definitely settled before
Boston , January 6, 1876.

court should permit suggestions ofdama

gifts . At such a time we need not won- Mr. Mattocks arose to make his closing

Note. - In our brief enumeration of ges to be filed ,before the suit is finally

der that such men as Leonard Worces argument.
The popular sentiment someof theprominent men in Vermont disposed of. (On cross -errors by appel

ter, the eloquent preacher and wiseand seemed quietly to have settled downin with whom Governor Mattocks associa- lee, this was decided.]

conscientious guide and counselor,and to the expectation of a verdict of man- ted and acted,I did notnameanyof the A. G. Corison v. George Browning.

William Chamberlin, and John W.Chan . slaughter. But Mr. Mattocks had not opposite party although many such ex Error to Superior Court of Chicago .-

dler ,( 1.) and
John Mattooks all residents spoken twentyminutes before we allfelt isted whose names areheldindeserved Opinion by WALKER, J.

of Peacham ,wielding andsurrounded by thathe was carrying everything before veneration. Richard Skinner(3.)of Man

such influences were able to make an him , with the power of the enchanting chester, for many years successively

important impression upon public senti- wand. The spectators, the bar, and the governor and chiefjusticeof the state,
Held, 1. That where an appeal bond

ment throughoutthe state. And such court, and especially the jury compre,

was among the ablest and best men

wasmost unquestionablythe factduring hended at a glance that Mattocks would whichthe state has everhad inits pub- is suedon,after a case has been decided

all the period of the Federalascendancy accept nothing less than a verdictof lic services. TheBradleys , fatherand in the Supreme Court, the appellant is

in the state, until theyear 1815 , with murder in the first degree, and thatthis son, are remembered with universal estoppedfrom impeachingthevalidity

occasional interruptions of more or less hemustand would have, in spite of all respect. Israel Smith,senator in congress
, ofthe bond ;having derived from it tho

extent before thattime. obstruction from the public opinion , or

Horatio Seymour, twice senator in Con- benefit of having his appeal heard in the

But Gov. Mattocks'great life work was the charge of the court His manner gress, chief justice Aldis, and many oth Supreme Court,unless the bond actually

contravenes some statute, or some rule

certainlynot accomplished mainlyin was cool, almost to solemnity, his diction erswill long be held in the highest es

public political positions, although he plain even to thevery verge of the com

teem as among the most able and faithful of public policy.

2. Even if a bond is not a good statu
undoubtedly secureda very large share, mon places of the vernacular in ordina of thepublic servants of the state.
of thepublic confidence throughoutthe ry conversation . His person shortand There are ofcoursemanyothersto whom tory bond,it maybe a good b« ndat

wholeperiodofa full and rounded term dumpy, and his eye almost obscured by reference might be made in a general common law ,and thus beobligatory.

3. It is error for the judges of the Su

of earthly
existence . Hewas always the fixed introversion ,gave no specialforce review of the publicmen ofthestate

perior Court or Circuit Court, to set in
representative of his town in the legis- to his look, or his manner,which was but there is no occasion for it here.

I. F. R. banc, or as a body. All proceedings
lature, whenever he desired it. He was indeed that of fixedness , rather than of should purport to have taken place un

in Congress for two terms before 1827 ; expression . But his words possessed ( 1. ) John W. Chandler was a near rel. der a single judge, and not by one judge

and again for anothertermjustafter such a power as words never seemed to ativeofGen. John L.Thompson,of thepresiding over others sitting with him .

1840. He was a member of the Supreme me to have on any other occasion . He law firm of Williams and Thompson of

Court from 1833 to 1835, and governor of arranged theevidence in such a manner this city, and George W. Chandler of the Archibald Zuel v. Thomas Brown. - Ap

the State for two years about 1840, du it had never before assumed, and the law firm of Goudy & Chandler also of
peal from Grundy . - Opinion by Wal

ring which period the former vice-presi. rule of law which he invoked from the this city .
KER . J.

dent of the United States, Richard M. court as theonly security of the life of ( 2 ) Cleveland was sentenced to be EXECUTION OF NOTE IN SUIT BEFORE A J. P.

Johnson, visited the State, and was re- the body politic, and of each of its mem- hung, and if the sentence was executed ,

ceived by the governor and general as- bers, was so simple and natural, asto it would bethe duty of the sheriffto

sembly in joint session , the governor seem irresistible, and such it proved for hang him . The sheriff was the father of
JOINT LIABILITY - PLEA AS TO WRONGFUL

making one ofhis always happy speeches the court at once acceded to it, with the Hon . John A. Jameson, Judge ofthe

of welcome - concluding, in his own ini. drawing all its former announcements. Superior court of thiscounty and of Mr. STATEMENT. - Suit on a promissory note

mitable manner, “ How are you , Dick I have listened to Webster, and to Jameson of the well known printers' for $200 , before a J. P. This plea was

Johnson ? I am glad to welcome you to most of the more distinguished Ameri . Jameson & Morse.
put in on the trial : And now comes

this State, and to this chamber." The can orators, both at the bar and in con Cleveland was one of the most in the said Archibald Zuel, one of the said

vice -president afterwards said , he was gress , and to the most distinguished timate friends of Sheriff Jameson. defendants in the above entitled cause,

sorry he had not known his excellency's orators of England at the present time, After the conviction , the Sheriff real and says that he neither signed , or au

sohriquet, that he might have replied, in parliment, as well as at the bar, but izing his position as the official execu . thorized, por consented to theexecution

"How are you, JackMattocks ? God for real maddened eloquence, Ihave tioner of one of his dearest friends, ofthesaid notedeclaredon, and of the

bless you !" never heard anything which seemed to suffered untold agonies of mind , from truth of this he puts himself upon the

But I must hasten to conclude my me quite up to this argument of Gov: which he was only relieved by the com country." The note was signed “ Ran;

brief exposition ofthe public and pro. ernor Mattocks. It is scarcely needful mutation of his sentence. The public dall and Zuel. ” They were summoned

fessional life of one of themost eminent to add that Cleveland was convicted of feeling ran so high that the Governor by thenames of " Archibald Zuel and

and highly gifted men of inynative murder and sentenced to death , a most feared to commute the sentence himself. Gershain Randall, firm of Randall &

State - themostgifted ,as italways seem- salutary example, but finallyhis pun- and a specialact of thelegislature had Zuel. ” It was objected that the plea,

ed to me, amongthem all, with the sin- ishment was commuted. to be obtained. Upon receiving the though sworn to , was an insufficient de.

gle exception of Senator Phelps, who I have listened to a great many of Gov.news of the passage of the act, Sheriff nial of the execution of the note,
that

APPEAL BOND - ESTOPPEL - PLURALITY

JUDGES .

OF

-PROOF THEREOF - PARTNERSITIP LIA
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USE OF FIRM NAME .
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OTHER STATES - PLEA OF DISCHARGE BY

REAL SOLD AND

WHEN SHE WAS AN INFANT

COVERTURE - COMPETENCY OF

WHEN

DON , OF ANEVIDENCE - THE DEED

MARRIED WOMAN ISNECESSARIES OF MINOR SPECIFIC PERFORMANCE - WAIVER OF DE

-ESTOPPEL .

plaintiff was not under obligation to this kind is the pecuniary damage suf- attorneys to read law books to a jury , tion 6. The separate deed of the hus

prove such execution. Held , fered . and should not be allowed in a civil case. band shall convey no interest in the

1. That technicalities are not regar ( CRAIG, J. , dissenting as to the legal ef [ Except on this last point, Chief Jus- wife's lands." 1 G. & H. 374 .

ded in proceedings before a justice of fect of the instructions, taken together.) tice Scott dissented both from the rea The capacity of a married woman to

the peace.
soning and conclusions of the court. ] convey her real estate is the creature of

2.Thatnoplea needed to be entered, Homer ". Spellmanco Appealfrom Swy People exrel.Montony v. Common Coun thestatute law ; and to make her deed
but an affidavit would have been suffi. perior by

cil of Aurora et al.

cient. BREESE, J.
Mandamus.

Opinion per curiam .
scribed by the statute must be followed .

3. Though the two defendants were AUTHENTICATION OF COURT RECORDS FROM
It has been decided that the joint deed

partners, yet one could not sign a note
JUDGE'S CLAIM TO COMPENSATION ON FAIL- of the husband and wife, as between

in the partnership name, outside the BANKRUPTCY, WHEN NOT ALLOWED.
URE OF ELECTION .

them and the grantee, will be valid ,al

partnership business,withoutthe express STATEMENT.— Action of debt on a judg The above case rules this ; butthere is though not acknowledged by the wife.

consent of the other. mentrendered in Connecticut. Plea nul thisdistinct feature here, namely — that (33 Ind., 393; 25 Ind., 347.)

4. At the common law , a partyoffer- lielrecord,and a claimthatthe record thejudge sues outa mandamus for com Section 6 supra declaresthatthe joint

ingany kind of an instrumentinevi- was not sufficiently authenticated. Held, pensation since the failure to holdthe deedof husband andwife shall be suffi.
dence, was required to prove its execu 1. That under the acts of Congress, election . And his petition was granted . cient to conveyandpass the lands of the

tion . But, under our statute, this needs it is a sufficient authentification of such wife. In section 5 the language is : " No

not to be done, unless the execution is a record, where the clerk of the court SUPREME COURT OF INDIANA. lands of any married woman ," etc ; noth:

denied under oath - yet then it is essen- certifies under the seal of the court,and We take the following abstract of an ing is said about infancy, in connection

tial to recovery .

5. Where a partnership does not ex- testation is in due form .

the presiding judge certifies that the at- important case from the Indianapolis withthe power toconvey. Anymarried

ist, the joint liability must be denied by

woman may convey her lands if her

Sentinel :

2. A plea of discharge in bankruptcy
husband joins with her. If it be true

plea in abatement. Butifapartnership cannot be entered where an actionisfor action BY MARRIEDWOMANTO RECOVER, thatthestatute does notembrace an in :

exists, and the firm name is wrongfully, " the covins, frauds, wrongs and injuries.” AFTER BECOMING OF AGE, HER SEPARATE fantmarried woman, then it must result

used for the private purposes of one of committed by defendant. No debt ori ESTATE , CONVEYED that all conveyances by married women

the partners, the proper course is to file ginating in fraud is discharged by bank
UNDER who are infants are absolutely void ; but

a plea denying the execution of the in ruptcy.
JURORS- it has been repeatedly held that thedeed

strument, verified by affidavit. THE HUSBAND'S ATTORNEY BE- of an infant married woman, where her

James Mix v . Sarah Baldue. - Appeal COMES THE WIFE'S ATTORNEY—ADMISSI- husbandjoins with her, isnot void , but

Samuel Getts v. Barrett C. Clark .-- Ap
from Kankakee.-Opinion by SHEL

peal from Will. - Opinion by Scott,

BILITY OF TRANSCRIPT OF JUDGMENT AS is voidable merely . (1 Blackf., 442 ; 4

J. INFANT Ind., 403, 7 do,398 ; 12 do, 76 ; 13 do, 396 ;

LIABILITY FOR NOT VOID, BUT 24 do. 385 ; 41 do, 586.)

AWAY FROM HOME VOLUNTARILY.
FAULT - CONSIDERATION - MUTUALITY .

VOIDABLE MERELY , UNDER THE STATUTE At the time of the execution of the

STATEMENT. - Goods sold to a minor
STATEMENT. - Suit for specific perfor

-DEED MUST BE DISAFFIRMED WITHIN A deed appellant was both a femme covert

daughter ,which were necessary to make mance on this instrument :
REASONABLE TIME AFTER REACHING AGE and an infant. The infancy of the plain

her comfortable ; but she was living
tiffpresents a distinct question from that

“ I will sell Sarah Delora the north half

awayfromthehome ofherfather, and oflot number four, in block No. forty. Rickets,ChioC. C. Reversed. Opinion be considered by itself, and neither

can

3985. Arabela Scranton v. Stewart and of her coverture. Each disability must

working for wages, and reserving the four, in town of Momence, for fifty dol.

benefit of her own labor, although her lars, dating the transaction from this
by BUSKIRK , J.

derive any additional force from being

father was a man ofconsiderablewealth. day'; and will execute her papers when
By this action the appellant sought to coupled with the other. Under our stat

As no reason was shown for this, the ever she is preparedto pay,within three recoverthepossession of certain de- ute a femme covertcannotconvey her

years, as she is a widow.
scribed real estate, upon the ground that ands unless her husband joins with her

That it must be presumed that he
Momence, Ill . , April 15, '63.

when she and her husband conveyed in the deed , and unless the deed is exe

would have supplied her wants, had she
JAMES Mix ." the sametothe appellee, Stewart,she cuted in the mode prescribed by statute,

remained at home. An express promise, Decree granted .
was an infant under the age of twenty- and when a deed is thus executed, the

or circumstances from which a promise

may be implied, must be shown to justiº the husband, before his death , for the

There had been a prior contract with one, and

a femme covert. Ricketswas disability of coverture is removed , and

the tenant of Stewart. that of infancy alone remains. Thedeed

fy holdingafather liablefornecessaries saleof the lot;under whichhe,withhis objectedto werecompetent, andthat statutory requirements are notcomplied

The court is of opinion that the jurors of a married woman is void when the

supplied to minor children .

family ,tookpossession, and made im. the court committed no error in over with the deed of an infant,whether

Guy Wilson v. Rupert Church.- Appeal provements thereon. ruling the objections to them. The married or unmarried, is not void but

from McHenry.-- Opinion by CRAIG, J. Under the above stipulation, the wid- rule laid downin Fahnstock v.the State, voidable merely. [See 17,Wend.,119;

ENTIRE CONTRACT FOR SERVICE. ow did not offer pay, within thetime, 23Ind.,231,is the most accurate, com- 36 Maine, 336 ; 3Robertson N. Y. 429;
a

Held, That where a contract for ser ter. Held ,
prehensive and practical one on this 52 Barb, 141; 34 Ala., 150 ; 5 Obio State,

vices is absolutely for one year, and the
319 ; 17 Texas, 341. ]point.

1. That, though the delay might be

employer discharges the employee,with excusable,yet,without excuse, itwas fa- should be regardedasthe attorneyof adistinction between contracts execua

The court is of opinion that Davis As to the second question : There is

recover for the wholeterm . But if the Buta waiver may be inferred from acts, the communication made by Mrs.Scran- point. To render an infant liable on an

employee consented to the discharge, he (as in this case.)

cannot recover, whether the consent is .
2. It being objected that the above ton was privileged .The rule laid down executory contract, he must expressly

expressed by word or acts .
instrumentwas invalid , because of a by Taylor in his work on evidence,vol. ratifyit on reaching twenty.one ; when

W. H.Ovington v. G. W. Smith , — Appeal wantofmutuality . asthe complainant 1, p.826, is as follows :“ Soifa' wife theactisexecuted ,as where a deed has

were induced by her husband to deal been made,the infant must, on arriving

from Cook. – Opinion by Schol- did notthereinpromisetopay, it was with herseparate interests underthe at full age,do some act to disaffirmthe

heldthat making improvementsonthe advice of her husband's attorney,such contract.(40 Ind.,148; 41.Ind .,586.)

lotwould be suficient to raise a consid- attorney would be regarded by the The deed to theappellee being voidable
CONSTRUCTION OF BOND - OBLIGATION OF IN - eration .

client as acting for both husband and merely, the title to the land was in the

City of Chicago v. Caroline McGiven.- wife. ”
grantee until divested by some act of the

Held , 1. That on a bond, the underta Appeal from Superior Court of Chica The evidence referred to in the 5th , maker of the deed. The appellant was

king of the surety is to be strictly con go . - Opinion bySHELDON, J.
7th and 9th reasons for a new trial was required to disaffirm her conveyance

-strued, and he can not be held liable be admissible as tending to establish a within a reasonable time after arriving

yond theprecise terms of the instru- NEGLIGENCE IN SIDEWALKS –EXPERTTESTI ratification of theconveyance of the atage, (41 Ind., 586 )andif Wiles v.Sin:
ment. MONY AS TO CONDITION OF THE WALK land by Mrs. Scranton . german (24 Ind., 385 ) rules , otherwise it

2. So, where the condition of an The admissibility of a transcript of a
is incorrect. Three years after arriving

injunction bond is, to pay A. and B. the OF CITY'S OBLIGATION IN CONSTRUCTING judgment is a questionof law to bede- at age was a reasonable time within the

damages they sustain by the issuingof SIDEWALKS . cided by the court. And the court erred meaning of this rule .

the injunction writ, on the dissolution, STATEMENT. - Action for injuries re- in admitting the transcript of the judg . But it is insisted that appellant was

and it isdissolved onlyas toA.,and ceivedin slipping andfallingupona ment of the appellant againstherhus. estoppedby her acts from disaffirming

continues as to B., A cannot bring an ac- glass plate,inserted in a sidewalk,in Chi- band as, it appeared of record that the her contract. It iswell settled that a
tion on the bond, sincethere was no un - cago ; which plate had just been covered judgment was obtained by fraud.

married woman may be estopped by

dertaking to pay him such damages as with a light fall of snow . It was situa The instructions, number 13, 14 and matters in pais. (6 Ind., 289 ; 21 do, 344.)

he should sustain by ihe dissolution as ted nearly three feet from a basement 15, complained of present three ques The most material act relied upon as

to him alone.
staircase ; and fifteen feet from the outer tions : an estoppel is that when the appellant

C. B. & Q. R. R. v. Clara M. Harwood.- curbstone. On the trial , a mechanic was 1. Is the deed of an infant married came of age there was due her busband,

Appeal from Stark . - Opinion by SHEL- introduced, asan expert witness, to give woman void or is it voidable merely? uponthe notes given for purchase mon

his opinion that the glass was dangerous 2. Was the appellant required after ey of the land in dispute , the sum of

ACCIDENT AT CROSSING OF RAILROAD - COM-allowedto read law -booksto the jury. years,andwhile
she remained under permitted the appellee to pay such sum .

in that position . Also, an attorney was she arrived at the age of twenty -one $ 1,250, and that sheremained silent and

PARATIVE NEGLIGENCE - LEGAL REQUIRE
Held , coverture, to disaffirm her conveyance to To constitute this an estoppel it must

MENT - RULE OF DAMAGES - INCONSISTENT
1. That a mere slippery condition of appellee, and if she was, did she, within appear thatappellantknew that the pur

INSTRUCTIONS .
sidewalks, arising from ice and snow not reasonable time, disaffirm such convey- chase money was unpaid , and that the

STATEMENT.- Suit for damages on the accumulated so as to constitute an ob- ance ? appellee was ignorant of the fact that

death of plaintiff's husband, from colli- struction, is not such a defect as will 3. Are the facts recited in the 13th or the appellant was an infant when the

sion with a passing train , in driving a make the city liable for accidents. 15th instructions sufficient to estop the deed was inade.

team acrossa public crossing of a rail 2. A city is not required to construct appellant from disaffirming her said con The evidence is such as to preclude

road. Held , its sidewalks so as to secure immunity veyance and recovering back the real the estoppel under this rule. The 13th

1. That it is the duty of a person, co- from injury in using them. nor is it bound estate in controversy ? and 15th instructions were defective in

ming to a railroad crossing of a highway, to employ the utmost care and exertion As to the first question ,section 6,1G, the light of this rule.

to exercise care and caution to avoid col to that end. Its duty, under the law , is & H. 258, provides that “ the joint deed

lision with any passing train ; and to use only to see that its sidewalks are reason of husband and wife shall be sufficient

precaution ,before goingthereon, to as- ably safe, for persons exercising ordina- to convey and pass the lands of the wife, UNITED STATES SUPREME COURT.

certain whether there is any train ap- ry care and caution in usingthem . but not to bind her to any covenants PROCEEDINGS OF.

proaching. And the failure to ring a 3. It is only in matters of science and therein . " The fifth and sixth sections

bell, or sound a whistle, does not ex. skill that an expert witness can be al- of the act concerning the marriage rela

Wednesday, March 29, 1876.

empt the traveler from this duty . lowed to give his opinion . Where a jury tions are as follows: “ Section 5. No No. 189. Joseph Hobson and Jose M.Hurtado,

2. Inconsistent instructions, which are able to draw proper inferences from lands of any married woman shall be plaintiffs in error,v. Daniel WinLord. The argu

leave a jury at discretion to select one or the facts proved , they must be left to do liablefor the debts of her husband, but Smith of counsel for the plaintiff in error,and

the other as the guide to a verdict, con so without expressed opinions of experts . such lands, and the profits therefrom , concluded byWilliam G. Choate forthe plaintiff

stitute fatal error . In this case, therefore, expert testimony shall be her separate property, as fully No. 186. Robert A. Phillips, plaintiff in error, v .

3. There is no requirement of law that was inadmissible ; for thejury could de. as if she was unmarried . "Provided that CharlesW.l'ayne. The argument of this cause

in approaching a highway a train must cide for themselves whether the sidewalk such wife shall havenopower to incum- was concluded by Samuel Shellabar
of counsel

slacken its speed. was reasonably safe.
ber or convey such lands except by deed , No. 190. Selah Chamberlain, appellant, v. the

4. The rule of damages in a case of 4. It isareprehensible practice for l inwhich her husbandshalljoin ." " Sec- 1 St. Paul and Sioux City R.R.Co. The argument

FIELD, J.

JUNCTION BOND CONSTRUED .

READING LAW BOOKS TO JURY - MEABURE

DON, J.

in error.
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were admitted .

LAW BOOKS-CRITICISM.

-

this cause was commenced by Gordon E.Cole A judge should not express his opinion two features of the case. Luckily, the that legal notices , when kept in type

Adjourned until Thursday at 12 o'clock .
on the sufficiency or weightof evidence. one has been set off against the other, from week to week, and lifted from form

People ex rel.Smith v.Common Council and thegreat lawyerwho made so many toform , are liable to bechangedbyhav.
Thursday, March 30, 1876 .

ofAurora, et al.- Mandamus.—Opin- die without one of his own. If he could ing letters or figuresdrop out. To avoidOn motion of James Lowndes, Samuel Lord, ion by SCHOLFIELD, J.

Jr. , and Ch. Richardson Miles, of Charleston see what has been the result ofhis keep this, when requested we stereotype legal

CONSTRUCTION OF REPEALING STATUTE AS TO ing bis will in his own hands, he would notices without additional cost, in one

No. 190. Selah Chamberlain v . the St. Louis and CITY COURTS.
probably change the opinion he express solid block of metal, type high, whichSioux City Railioad Company . The argument of

STATEMENT.- By the actof 1859,the ed against the practice of personsdeposit: makesitimpossiblefor a letter or figurethis cause was continued by Gordon E. Cole for

the appellants,E. C. Palmer and James Gilfillan, cities of Elgin and Aurora electeda judge ing their wills in the Registry as soon as

for appellees, and concluded by Wm. M. Evarts, of common pleas court jointly. And the made . It is not every one who has a to drop out. This process prevents any

Adjourned until Friday at 12 o'clock . act provided that if, for any cause, an living testamentary depositary like Miss change being made by accident after it

election was not held at the timeappoin- Sugden at hand, and, therefore, the best is once cast into plate. We shall be glad:

Friday, March 31 .
ted , the clerks of the courts in the two way to keep his heirs out of a lawsuit is

No. 191. Charles E. Phillips v . McGehee, Snow- cities should issue a call for a special to send his will at once to Somerset to show the advantages of stereotyping

den & Violet. on motion of Fr.Lippitedis- election, within four weeks. An election House instead of trustingit to thefrail legal notices to attorneys or real estate

No. 192. Wm . Buchanan v. Jerry B. Clarkson . thus failed,and the clerks refused to is. security of a desk or adrawer.
dealers calling at our office.

This cause was arguedby James Carr for plain- sue a call. A writ of mandamus was sued :
The court has in this case taken a steptiff in error. Thecourt declined to hear counsel out and awarded. Held,

for defendant.No. 193. The First National Bank of Charlotte v. 1. That the act of1874, repealing the in advance of what it has done in any THE COST OF AN ARBITRATION.-A par

the National Exchange Bank of Baltimore. This act of 1859,did not abolish the said other case , there can be no doubt but the liamentary return shows that the sums.

cause was submitted on printed arguments by courts. And the factthat the later act Chief Justice stated the rule correctly paid for services in the Albert Arbitra
John Scott,Jr., the plaintiff in error, and by Wm. employsonly the word " city,”and not when he said that a missing will must be tion were-to the arbitrator, £ 2,000 ; the

No. 194. Harvey Terry v. the Commercial Bank. “ cities, ” has no significance ; since the

of Alabama. This cause was submitted on print statute expressly lays down the general taken in the absence of evidenceto the assessor, 5,700 guineas ; andthe liquida

ed arguments by Henry Terry. No counsel ap ruleof construction , that “ Words im- contrary, to bave been destroyed by the tors, £12,275 188. The gross amount

No. 295. Jacob Magee andHenry Hall v; the porting the singular number may extend testator for the purpose of revoking it, paid to solicitors and parliamentary

ambastan substiInfodance , pancis Desterkey,andbeapplied to several persons or but we do not believe that it was in ac- agentsforcostswas £ 19,264 103. 11d.

this,cause was coresenced by Samuel Lord, numbermay include thesingular." (R.cordancewiththelawtoholdthatthis The expenses in theCourt of Chancery

for appellants, and continued by Mr. C. R.Miles S. of 1874, p. 1011.) And herein , theword presumption of destruction was over were £ 71,668 18. 7d.

Adjourned until Monday at 12 o'clock. " city ,” in the singular, is used merely as come by “ the known character of the

a designation of theelection district ; deceased lawyer, his abhorrence of in.

Monday, April 3. which, as to courts thereafter to be or .
LEGAL BLANKS.--We call attention to

testacies in general, and the pride he the advertisement of our Legal Blanks,On motionof D. Dudley Field ,Isaac Dayton, of ganized , was to be a single city.

New York City , was admitted. took in this very missing document, on page 573, of this issue.
On motion of William Pinkney Whyte, T. M.

etc.” It is a fact well known to the pro .Norwood , of Savannah, Ga. , A. T. Caperton, of

Monroe, West Va. , and N. J. Hammond, of Atlan .
GALESBURG , ILL., fession thata ttorneys who spend most of

ta , Ga. , were admitted.
BLANKS TO ORDER.–We have the ste .

No. 192. William Buchanan v . Jerry B. Clark . Ed . CHICAGO LEGAL NEWS: The criti. their lives in drawing the wills of others

white, na.errantoufle Supreme Court orMissgurte cism ofthe London Law Times,upon theorin administering probatelaw,seldom reotype plates ofallourtrustdeeds,

judgment of the Supreme Court, with cost.N653. M. W. and A.&. Cochrane 4. H. A. text-books (so called ), seems unfortu- make their own wills and iftheydo deeds and leases,and willprint one hun

dred of either of these forms, without

Clarke etal. The motion to dismiss this cause natelyjust; and yourcomments thereon, make a will for themselves often make
was submitted on printed arguments byA. G.Rid well worthy attention.

dle, in support of the same, and by Albert H.

some mistake in it. Judge Rucker who change, with red lines, on Weston's linen

Pike and R, W. Johnson , inopposition thereto . It seems scarcely desirable,much less was judge of the Probate courtof this paper, with the cardofthe person or

No. 693.DanielHand v. Thomas C.Dunn,Comp: practicable, for the general practitioper

two hundred for seven dollars.

canse was submitted on printed arguments by D. thoroughly to familiarize himself with county for eight years made a will
, but deriug on the back , for four dollars - or

T.Corbin, insupport of the same, and by P. Phil the mass of decided cases . probate of it was refused in the very

lips in opposition thereto .
Cases, as such , are of special value as court over which he had presided for so

in , OUR LEGAL AND CONVEYANCING BLANKA.
N.McVeigh. The motion to dismiss or advance authority, inso faronlyas they correctly many years with marked ability . We

-We are now printing all our blanks on
1. Pbblipsin support of same,and by 8. F.Beach, thedetermination of points in difference ; could name many instances of this kind.

No 197. Francis L. Markey etal.,v. Williamc. butapparently this fact is notconsidered We presume the reluctance of probate Byron Weston's linen paper, whichwill

of importance by most recent authors of lawyers to make wills for themselves
bear folding and re- folding without

condentes bramce Wonders forappellees and con- legal treatises;hence, instead of jadi: may be accounted forfrom the fact that cracking or breaking,and is pleasant to
write upon. These blanks will be fure

the United States. The'argument of thiscause legal principles pertaining to the matter they see so much litigation over the con

was.commenced by Conway Robinson for appel in hand, supported or amplified bycita- struction of wills, andso manywills that nished at the office for seventy - five cents

behalf of appellees. tions of such adjudged cases only, as work great hardship , that they conclude
a qnire.

Nos. 199 and 200 (substituted for No. 198)Branch, upon principle,clearly tends to exempli: that the law whichis the experience of

Sons & co. v: City Council of Charleston.City fy and sustain, or successfully controvert theages if they die intestate will dis
TO ATTORNEYS .

argument of these causes was commenced by the writer too often contents himself tribute their peoperty better for them

tinued by T. D.Corbin for City Councilof Charles- with loosely stating the propositions than any will that could be drawn, we

Adjourned until Tuesday at 12 o'clock . gleaned from some decided case, and have no doubt in nine cases out of ten
The Trust Department of the Minoto

backing them with, or rather burying this conclusion is correct.
Trust and Savings Bank was organizod to

Tuesday, April 4. them under, a conglomorate mass of

supply a want of long standing in thoOn motion of Geo. W. McCrary, G. L. Fort, of cited cases, nine-tenthsof which tend

Lacon, II .,was admitted . to confuse, rather than enlighten . The
THE LEGAL PRESS ON THE SUPREME West. A responsible Corporation which ,

No. 199. Branch Sons & Co. v . City Council of professionowe it to themselves to decline Court of New HAMPSHIRE . — The London anliko individuals, does not die, but has

No. 200. City Council ofCharlestonet al. v. purchasing such works,since, to a good Solicitor's Journalsays: perpotuity ; which will receive on de

was concluded by A.G.Magrath for the appel- at best,whileto purchase them is to pay cingarecentvolumeoftransatlantic awaiting settlement, orwhich,fromanyrerAn American contemporary, in noti. posit moneys of Estates, or in litigation

No. 136, (assigned .) John Garsel v . Wm. A. Beall
a premium for charlatanism .

law reports, complains bitterly ofthe son , cannot be invested or loaned on fired
et al . The argument of this cause was commenc

ed by K.Toombs forappellant and continued by prolixity of thejudges. “ In Eastman v.
B. H.Hill for appellees, and by R. Toombs for LORD ST.LEONARDS' WILL. -Wesome- Clark it was adjudged thatparticipation time, andreceive and execute trusts,and in;
appellant.

Adjourned till Wednesday at 12 o'clock . time since gave an account of the ad- in profits is not a decisive test of part- vest money for estates, individuals and

mission to probate in the court below, nership. It takes two judges and seven- corporations.

ILLINOIS CASES.

of the will of Lord St. Leonard , under ty eight pages to say this. Judge Smith
All deposits in trust department of

Maria L. Wolcottv.GeorgeB. Heath.– verypeculiar circumstances. TheHour fourteen pages, butJudge Doe brings up tho IlinoisTrust and Savings Bankdraws
Appeal from Iroquois. – Opinion by of March 14, in refering to the opinion the rear withsixty-three! Thepointin Der cent. interest, and are payable on ivo

Scott, Ch . J. of the Appellate court in affirming that Fay v. Parker is that exemplary damages days notico. Negotiable certificates are
are not recoverable in a civil action for issued when desired. Deposits in Savo

TIME CONTRACTS WITNESS REFERRING TO judgment says :
a tort which may also be criminally pun

The court of Appeal, composedofa ished. Judge Fosteroccupies sixty-nine ings Departmentdraw 6 per cent. interest

good faith, for the future delivery of the case of the late LordSt.Leonards' civil action . It is evidentthatJudge Street ; has a paid -up cash capital of

Held : 1. That time contracts,made in thedecision of Mr. Justice Hannen in pagesin saying this, and in querying upon the usual regulations.

whether they are recoverable in any The bank is located at 122 & 124 Clark

grain,orany other commodity, are not will. Thejudgment of Chief Justice Foster was determined

nottobeoutdone $600,000, andsurplus of $ 25,000.prohibited by common law ,nor any sta- Cockburn fully recognizesthe soundness by his brethren in length or learning.

tute ofthisstate . But the delivery must of the doctrine that a missing will must He quotes from Milton's Paradise Lost,'

be imperative, and nothing contingent be taken in theabsenceofevidence to also from Dante. Judge Foster is also DIRECTORS :
butthetime. The law forbids contracts the contrary to havebeendestroyedby sarcastic; he gives many other judges W. F. COOLBAUGH, JNO. B. DRAKE ,

where the delivery is contingent also. the testator for the purpose of revoking very severe wipes. Finally comes Al

2. Where a business consists of a long it. He, however, is ofopinion that the drich v.Wright. A statute provided that Anson STAGER, L. B. SIDWAY,

series of transactions, as that of a com- surrounding circumstances ofthe case mink should not be destroyed between C. M. LINDGREN , Dr. N. 8. DAVIS,

mission merchant,betweenparties, it is show that the will was not destroyedby certain dates, under a prescribed penal. Jno. McCAFFERY,

error for a court to refuse to allow a par- Lord St. Leonard's . Reliance is mainly ty. The defendantshotmink on his Wm. H.MITCHELL, Isaac WALIEL,
R. T. CRANE,

ty testifying to refertohis books, in or- placed on the known character of the own land, while they were chasing his

der to refresh hisrecollection. A wit- deceased lawyer,his abhorrence of in geese. Held , thatunder the constitution , Gro. STURGES, Theo . SCHINTZ,

ness who would pretend to carry in his testacies in general, and thepride he which gavehim a rightto“ protect pro John CRERAR, H. G. POWERS,

memory all the details of a complicated took in this very missing document,and perty," he had a ' natural,essentialand O. W. POTTER.

business, would be unworthy of credit ; also on the fact that the testamentary inherent right'to kill those mink . Judge

and to exclude testimony based on book casket was well known to the servants, Doe rises to the consideration of this

entrieswould betocloseup, inmany and that itwas capable ofbeing opened grave topic in anopinion of thirty pages, OFFICERS :

cases, all channels of correct informa- by severalkeys in the house.
and cites, among other authorities, Sid L. B. SIDWAY, JNO. B. DRAKE,

tion .
The strangeness of the mystery which ney Smith's Essay on Spring Guns.' ”

Prest.
3. An instruction must leave it to the surrounds the disappearance of the late

2nu V. Prene

jury to decide whether, on a certain kind ex - Chancellor's will is only equalled by

of evidence failing in a cause, there is the remarkable feat of memory per
THE ADVANTAGE OF STEREOTYPING LE H. G. POWERB, Jas. 8. GIBBS,

V..Prest.any other evidence to sustain the issues. / formed by his daughter, which form the GAL NOTICES . - It is known to all printers
( 9-34) · Cashier ,

ton .

lants.
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had under the other.

minal matter indictable under the laws they make one whole and furnish the scope and application of these amend

of the United States." people of the United States with a com ments are no longer subjects of discus

The general charge in the first eight plete government, ample for the protec- sion here.” They left the authority of

counts is that of " banding," and in the tion of all their rights at home and the States just where they found it, and

SATURDAY, APRIL 15, 1876. second eight that of “conspiring” to: abroad. True, itmay sometimes happen added nothing to the already existing

gether to injure, oppress, threaten, and that a person is amenable to both jursi- powers ofthe United States.

intimidate Levi Nelson and Alexander dictions for one and the same act . Thus, The particular amendment now under

Tillman, citizensof the United States, of if a marshalof the United States is un consideration , assumes the existence of

The Courts. African descent and persons of color, with lawfully resisted while executing the the right of the people to assemble for

the intent thereby to hinder and pre process of the courts within a state, and lawful purposes, and protects it against

vent them in their free exercise and en the resistance is accompanied by an encroachment by Congress. The right

joyment of rights and privileges "grant- assault on the officer, the sovereignty of was not created by the amendment ;

UNITED STATES SUPREME COURT. ed and secureu ” to them “in common the United States is violated by the re neither was its continuance guaranteed,

with all other good citizens of the United sistance, and that of the state by the except as against congressional interfe
No. 339. -OCTOBER TERM , 1875. States by the Constitution and laws of breach of peace in the assault. So, too, rence. For their protection in its enjoy

the United States."
THE UNITED STATES, Plaintiffs in Error, v. WIL if one passes the counterfeited coin of ment , therefore, the people must look to

LIAM J. ( RUIKSHANK , WILLIAM D. IRWIN, and The offences provided for by the sta- the United States within a state, it may the States. There is where the power
Joux P. HADNOT.

tutein question do notconsist in the be an offence againsttheUnited States, for that purposewas originally placed,

In error to the Circuit Court of the United States for
mere " banding " or " conspiring of two and the state ; the United States, because and it has never been surrendered to the

the District of Louisiana. or more persons together, but in their it discredits the coin , and the state , be United States.

banding or conspiring with the intent or cause of the fraud upon him to whom it The right of the people peaceably toTHE ENFORCEMENT ACT - THE
15TH AMENDMENTS TO THE CONSTITUTION for any of the purposes specified. To is passed. This does not, however, ne assemble for the purpose of petitioning

CONSTRUEN - THE RIGHTS OF CITIZENSOF bring this case under the operation of cessarily imply that the two govern- Congress for a redress of grievances, orTHE UNITED STATES.
the statute, therefore, it must appear ments possess powers in common or for anything else connected with the

1. WHAT IS A CRIME UNDERTHE ACT.- Thiswas that the right, the enjoyment of which bring them into conflict with each other, powers or the duties of the national

an indictment under the sixth section of theEn- the conspirators intended to hinder or It is the natural consequence of a citizen- government, is an attribute of national

provided for by the statute in question donot the Constitution or laws of the United ereignties and claims protection from tection of, and guaranteed by, the Uni
forcement Art , The court held,thatthe offences prevent,was one granted or securedby ship which owes allegiance to two sov. citizenship, and as such, under the pro

two ormore personstogether, but in their band States. If it does not so appear the both . The citizen cannot complain be- ted States. The very idea of a govern

ingor conspiring with the intent or forany of the criminal matter charged has not been cause he has voluntarily submitted him- ment, republican in form , implies a right

ihe operation of the statute,it must appear that made indictable by any act of Congres. self to such a form of government. He on the part of its citizens to meet peace

the right the enjoyment of which the conspira We have in our politicalsystem a gov owes allegiance to the two departments, ably for consultation in respect to public

tors intended 10 hinder or prevent, was one ernment ofthe United States anda gov. so to speak ,and within their respective affairs and to petition fora redress of

the United States; that it does not appear tbat ernment of each ofthe several States. spheres must pay the penalties which grievances. If it had been alleged in

the criminal matter charged has been made in Fach one of these governments is dis- each exacts for disobedience to its laws. These counts that the object of the de

dictable by any act of Congress.
tinct from the others, and each has citi. In return hecan demand protection from fendants was to prevent a meeting for2. RightS OF CITIZENS — NATURE OF GOVERN.

MENT. — That in our political system we have a
zens of its own who owe it allegiance, each within its own jurisdiction. such a purpose, the case would have

government of the United states and of each of and whose rights, within its jurisdiction, The government of the United States been within the statute and within the

thenseveral States . Each one of these govern : It mustprotect. The same person may is one of delegated powers alone. Itsau- scope of the sovereignty of the United

citizens of its own, who owe it allegiance, and be at the same time a citizen of the thority is defined and limited by the Con . States. Such , however, isnot the case.

whose rights, within its jurisdiction. It must pro- United States and a citizen of a State, stitution. All powers not granted to it by The offense, as stated in the indictment,

tectiei The sameperson may be atthe same time but his rights ofcitizenship underone thatinstrumentarereservedtotheStates will bemade out ifitbe shown that the

State,but his rights of citizenship ander one of ofthese governmentswill be different or the people. No rights can be acquired objectof the conspiracy was toprevent

these governments will be different from those he from those he has under the other. under the Constitution or laws of the a meeting for any lawful purpose wiat

United States except such as the govern- ever.3. THE GOVERNMENT OF THB U. 8.—That the ( Slaughter-House Cases, 16 Wall.,74.)

Government of the United States was erected for Citizens are themembersof the poli- ment of the United States has the au The second and tenth counts are equal.

special purposes, and endowe with all the pow . tical community to which they belong. thority to grant or secure. All that ly defective. The right there specified

esnecessary for its preservation and the accom : They arethepeople who composethe cannotbesogranted or secured areleft is that of " bearingarms for a lawful

can neither grant nor secure toits citlzensany community, and who, in their associated under the protection of the States. purpose.” This is not a right granted

right or privilege not expressly. or byimplica- capacity, have established or submitted We now proceed to an examination of by the Constitution . Neither is it in

4.'ATTRIBUTES OF NATIONAL CITIZENSHIP.- The themselvesto the dominion of a govern, theindictment, to ascertain whetherthe anymanner dependent upon that in

court states what are attributes of national citi ment for the promotion of their general several rights, which it is alleged the strument for its existence. The second

zenship thatwill be protected by theGovernment welfare and the protection of their indi. defendants intended to interfere with , amendment declares that it shall not be

6. THE 14THAMENDMENT.- The 14th amendment vidual as well as their collectiverights. are such as hadbeen in law and infact infringed ;butthis, ashas been seen ,

prohibits a State from depriving any person of In the formation of a government the granted or secured by the Constitution means nomore than that it shall notbe

life, liberty, or property, withoui due process of people may conferupon it such powers or laws of the United States. infringed by Congress. This is one of

law , but it adds nothing to the rights of one citi

zen as against arother; it simply furnishes an
as they choose. The government when The first and ninth counts state the the amendments that has no other effect .

additional guaranty as against any encroachment so formed may , and when called upon intent of the defendants to have been to than to restrict the powers of the national

by the States upon the fundamental rights which should, exercise all the powers it has for binder and prevent the citizens named government, leaving the people to look

6. RÁCE OR COLOR.That in asmuch as it does not the protectionof the rights ofits citizens in the free exercise and enjoyment of for theirprotectionagainst any violation

appear in these counts that the intent of defend andthepeople within itsjurisdiction, theirlawfulright and privilege to by their fellow.citizensofthe rights it .

ants was to preventthese parties from exercising but it can exercise no other. The duty peaceably assemble together with each recognizes, to what is called in The City

their right toeuptehan accountof their race,eficient of a government to affordprotectionis other and withother citizens of the of New York v .Miln, 11 Pet.,139,the

fere with any right granted or secured by the limited always by the power it possesses United States for a peaceful and lawful " powers which relate to merely munici

Constitution or laws of the United States, for that purpose. purpose.” The right ofthe people peace- pal legislation, or what was, perhaps,
7. CHARGING OFFENSE.-That where the defini

it not
Experience made the fact known to ably to assemble for lawful purposes ex more properly called internal police,

sufficient that the indictment shallcharge the of the people of theUnited States that they isted long before the adoption of the " not surrendered or restrained " by the

fense in thesame generic terms as in the definition required a national government for na- Constitution of the United States. In Constitution of the United States .
but it must state the species-it must descend to

particulars.- [ED. LEGAL NEWS.)
tional purposes. The separate govern- fact, it is, and always has been, one of The third and eleventh counts are

ments of the separate States, bound to the attributes of citizenship under a free even more objectionable. They charge

Mr. Chief Justice Waite delivered the gether by the articles of confederation government. It “ derives its source," to the intent to have been to deprive the

opinion of the Court. alone, were not sufficient forthe promo- use the language of Chief Justice Mar- citizens named, they being in Louisiana,

This case comes here with a certificate tion of the general welfare of the people shall, in Gibbons v. Ogden , 9 Wheat.,211 , " of their respective several lives and

by the judges of the Circuit Court for in respect to foreign nations, or for “from those laws whose authority is ac- liberty of person without due process of

the District of Louisiana, that they were their complete protection, as citizens knowledged by civilized man throughout law .” This is nothing else than alleging

divided in opinion upon a question of the Confederate States . For this the world .” It is found wherever civili- a conspiracy to falsely imprison ormur

wbich occurred at the hearing. It pre reason the people of the United States, zation exists. It was not, therefore, a der citizens of the United States, being

sents for our consideration an indict. " in order to form a more perfect Union, right granted to the people by the Con within the territorial jurisdiction of the

ment containing sixteen counts, divided establish justice, insure domestic tran- stitution. The government of the Uni . State of Louisiana. The rights of life

into two series of eight counts each , quility, provide for the common defence, ted States when established found it in and personal liberty are natural rights

based upon section 6 of the enforcement promote thegeneral welfare, and secure existence, with theobligation on thepart of man. “ To secure these rights," says

act of May 31 , 1870. That section is as the blessings of liberty, ” to themselves of the States to afford it protection . As the Declaration of Independence, “ gov

follows :
and their posterity, (Const. Preamble,) no direct power over it was granted to ernments are instituted among men, de

“ That if two or more persons shall ordained and established the govern Congress, it remains, according to the riving their just powers from the con

band or conspire together, or go in dis- ment of the United States, and defined ruling in Gibbons v. Ogden,9 Wheat., sent of the governed .” The very high

guise upon the public highway, or upon its powers by a constitution, which they 203, subject to State jurisdiction. Only est duty of the States, when they entered

the premises of another, with intent to adopted as its fundamentallaw and made such existing rights were committed by into the Union under the Constitution ,

violate any provision of this act, or to its rule of action . the people to the protection of Congress was to protect all persons within their

injure, oppress, threaten , or intimidate The government thus established and as camewithin the general scope of the boundaries in the enjoyment of these

any citizen , with intent to prevent or defined is to some extent a government authority granted to the national gov. “ unalienable rights with which they

hinder his free exercise and enjoyment of the states in their political capacity. ernment. were endowed by their Creator .” Sove

ofany right or privilege granted or se- It is, also , for certain purposes, a govern The first amer dment of the Constitu- reignty, for this purpose, rests alone

cured to him by the Constitution or laws ment of the people. Its powers are lim- tion prohibits Congress from abridging with the States. It is no more the duty

of the United States, or because of his ited in number, but not in degree. With- “ the right of tue people to assemble and or within the power of the United States

having exercised the same,such persons in the scope of its powers, as enumerated to petition the government for a redress to punish for a conspiracy to falsely im.

shall be held guilty of felony, and, on and defined, it is supremeand above the of grievances." This, like the other prison or murder within a State, than it

.conviction thereof, shallbe fined or im- states, but beyond it has no existence. amendments proposed and adopted at would be to punish for false imprison

prisoned, or bctb, at the discretion of It was erected for special purposes and the same time, was not intended to limit ment or murder itself .

the court - the fine not to exceed five endowed with all the powers necessary the powers of the State governments in The fourteenth amendment prohibits

thousand dollars, and the imprisonment for its own preservation and the accom- respect to their own citizens, but to ope- a state from depriving any person of life,

not to exceed ten years - and shall, plishment of the ends its people had in rate upon the national governmenta'one. liberty, or property , without due process

moreover, be thereafter ineligible to, view . It can neither grant norsecure to (Barron v. The City of Baltimore, 7 Pet. , of law, but this adds nothing to the rights

and disabled from holding, any office or its citizens, any right or privilege not 250 ; Lessee of Livingstone v . Moore, 7 of one citizen as against another. It

place of honor, profit, or trust created expressly, or by implication , placed un- Pet., 551 ; Fox v . Obio, 5 How., 434 ; simply furnishes an additional guaranty

by the Constitution or laws of the Uni- der its jurisdiction. Smith v . Maryland, 18 How. , 76 ; With : against any encroachment by the states

ted States.-( 16 Stat., 141. ) The people of the United States resi- ers v. Buckley, 20 How ., 90 ; Pervear v. upon the fundamental rights which be

The question certified arose upon a dent within any state are subject to two The Commonwealth, 5 Wall., 479 ; | long to every citizen as a member of so

motion in arrest of judgment after a ver- governments, one state and the other Twitchell v. The Commonwealth , 7 Wall., ciety . As was said by Mr. Justice John

dict of guilty generally upon the whole national, but there need be no conflict 321 ; Edwards v. Elliott, 21 Wall . , 557. ) son , in Bank of Columbia vs. Okely, 4

sixteen counts and is stated to be whe- between the two. The powers which It is now too late to question the cor: Wheat. , 214 , it secures " the individual

ther " the said sixteen counts of said one possesses the other does not. They rectness of this construction . As was from the arbitrary exercise of the pow

indictment are severally good and suff . are established for different purposes and said by the late Chief Justice, in Twitch- ers of government, unrestrained by the

cient in law, and contain charges of cri- I have separate jurisdictions. Together I ell v. The Commonwealth, (p . 325,) “ the established principles of private rights
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and distributive justice. ” These counts parties from exercising their right to S. v. Mills, 7 Pet., 142, this was construed UNITED STATES SUPREME COURT.

in the indictment do not call for the ex - vote on account of their race, etc., it to mean that the indictment must set
ercise of any of the powers conferred by does not appear that it was their intent forth the offence “ with clearness and all No. 135. - OCTOBER TERM , 1875.

this provision in the amendment. to interfere with any right granted or necessary certainty , to apprise the ac . WILLIAM W. LATHROP, Assignee in Bankruptcy

The fourth and twelfth counts charge secured by the Constitution or laws of cused of the crime with which he stands of JAMES W. ADAMS , Appellant,

theintent to have been to preventand the United States. We may suspect charged ;", and in U. S. v. Cook, 17Wall., SAMUELDRAKE and JOHN DRAKE, Jr., Executors

hinder the citizens named,who were of that race was the cause ofthehostility, 174,that “ every ingredientofwhichthe of John DRAKE, deceased, WINFIELD S. HULICK,

Africandescent and persons of color, in hut it is not so averred. This is mate- offence is composed must be accurately Administrator, DERRICK Hulick , deceased, and

" the free exercise and enjoyment of rial to a description ofthe substance of and clearly alleged.”.It isanelemen

SAMUEL DRAKE, now or late doing business as

DRAKE, HULICK & Co.

their severalright and privilege to the the offence, and cannot besupplied by taryprinciple of criminal pleadingthat
full and equal benefit of all laws and implication. Everything essentialmust wherethe definition ofan offence,wheth- Appeal from the Circuit Court of the United States

for the Eastern District of Pennsylvania .

proceedings,then and there, before that becharged positively, and not inferen- er it be at common law or bystatute,

time enacted or ordained by the said tially . The defect here is not in form “includes generic terms, it is not suffi
BANKRUPTCY WHERE ASSIGNEE MAY

State of Louisiana and by the United | but in substance. cient that the indictment shall charge

States ;
and then and there, at thattime, The seventh and fifteenth counts are the offence in the same generic terms as Held, that under the Bankrupt Act as passed in

being in force by the said State and Dis- no better than the sixth and fourteenth. in the definition, but it must state the

1867, an assignee in bankruptcy. without regard

to the citizenship of the parties could maintain a

trict of Louisiana, aforesaid , for the The intent here charged is to put the species - it must descend to particulars." suit for the recovery of assets in the Circuit Court

security of their respective persons and parties named in great fear of bodily ( iArch . Cr. Pr.and Pl ., 291.) The object of the United States in any district otherthan that

property, thenand there, at that time harm and to injure and oppress them, of the indictment is, first, to furnish the in which the decree of Bankruptcy was made.
[ ED

enjoyed at and within said State and because, being and having been in all accused with such a description of the

District of Louisiana by white persons, things qualified,they hadvoted "at an charge against him as will enable him to Mr. Justice BRADLEY delivered the

being citizens of said Stateof Louisiana election before that time, had and held make his defence, and avail himself of opinion of the court .

and the United States, for the protection according to law by the people ofthesaid his conviction or acquital for protection The question in this case is whether,

of the personsand property ofsaid white State of Louisiana, in said State, to wit: against a further prosecution for the under the bankrupt act as passed in

citizens." There is no allegation that on the 4th day of November, A. D. 1872, same cause; and second, to inform the 1867, an assignee in bankruptcy, without

this was done because of the race or and at divers other elections by the people court of the facts alleged, so that it may regard to the citizenship of the parties,

color of the persons conspired against. ofthe State,also before thattime hadand decide whether they are sufficient in law could maintain a suit for the recovery

When stripped ofits verbiage the case held according to law.”. Thereis nothing to supporta conviction, ifone should be of assets in the Circuit court of the

as presented amounts to nothing more to show that the elections voted at were had. For this, facts are to be stated ,not United States in any district other than

than that the defendants conspired to any other than State elections, or that conclusions of law alone. A crime is that in which the decree of bankruptcy

prevent certain citizens of the United the conspiracy was formed on account made up of acts and intent, and these was made ? If not,whether the amend

States, being within the State of Louis- of the race of the parties against whom must be set forth in the indictment, with atory act of 1874 ( 18 Slat., 178, § 3) .

iana, from enjoyingthe equal protection theconspirators were to act. The charge reasonable particularity of time, place, validitated such a suit already com

of thelaws of thestate and of the United as made is really of nothing more than and circumstances.
menced.

States. a conspiracy to commit a breach of the It is a crime to steal goods and chat The jurisdiction of the Circuit courts

The fourteenth amendment prohibits peace within a State. Certainly it will tels, but an indictment would be bad in cases of bankruptcy, as conferred by

a state from denying to anyperson with not be claimed that the United States that did not specify with some degree of the act of 1867 , was two-fold, original

in its jurisdiction the equal protectionof have the power or arerequired todo certaintythearticlesstolen .This be andappellate ; the latter being exer

the laws ; but this provision doesnot, mere police duty in the States. If a cause the accused must be advised of the cised in two different modes, by petition

any more than the one which precedes State cannot protect itself against do- essential particulars of the charge against of review and by appeal or writ of error.

it, and which we have just considered, mestic violence, the United States may, him , and the court must be able to de. But the enacting clauses which confer

add anything to the rights whichone uponthe call of the executive,when the cide whether the property taken was this jurisdiction makesuch direct refer

citizen has under theConstitution against legislature cannot be convened, lend such as was the subject of larceny. So, ence to the jurisdiction of the District .

another. The equality of the rights of their assistance for that purpose. This too, it is in some States a crime for two court, that it is necessary first to exam

citizens is a principle of republicanism . is a guaranty of the Constitution (Art. or more persons to conspire to cheat and ine the latter jurisdiction. Ofthis there

Every republican governmentis in duty IV. , section 4) , but it applies to nocase defraud another out of his property, but are two distinct classes : first, jurisdic

bound to protect all its citizens in the like this . it has been held that an indictment for tion as a court of bankruptcy over the

enjoyment of this principle, if within its We are, therefore, of the opinion that such an offence must contain allegations proceedings in bankruptcy initiated by

power. That duty was originally as the first, second, third, fourth, sixth, setting forth the means proposed to be the petition and ending in the distribu

sumed by the states, and it still remains seventh, ninth , tenth , eleventh, twelfth, used to accomplish the purpose. This, tion of assets amongst the creditors and

there . The only obligation resting upon fourteenth, and fifteenth counts do not because, to make such a purpose crimi: the discharge or refusal of a discharge

the UnitedStates is to see that thestates contain charges of a criminal nature nal, the conspiracy must be to cheat and of the bankrupt; secondly, jurisdiction

do not deny the right. This the amend- made indictable under the laws of the defraud in a mode made criminal by as an ordinary court, of suits at law or

ment guarantees, but no more. The United States, and that consequently statute, and as all cheating and defraud in equity brought by or against the as

power of the nationalgovernment is they are not good and sufficient in law. ing has not been made criminal, it is signee in reference to alleged property

limited to the enforcement of this guar. They do not show that it was the intent necessary for the indictment to state the of the bankrupt or to claims alleged to

anty . of the defendants, by their conspiracy, means proposed in order that the court be due from or to him. The language

No question arises under the civil to hinder or prevent the enjoyment of may see that they are in fact illegal.- conferring this jurisdiction of the Dis

rights act of April 9, 1866 , (14 Stat., 27,) any right granted or secured by theCon- (State v. Parker, 43 N. H., 83 ; State v. trict courts is very broad and general..

which is intended for the protection of stitution . Keach , 40 Vt. , 118 ; Alderman v. The It is , that they shall have original juris

citizens of the United States in the en We come now to consider the fifth and People, 4 Mich., 414 ; State v. Roberts, 34 diction in their respective districts in all

joyment of certain rights, without dis- thirteenth and the eighth and sixteenth Maine,32.) In Maine it is an offence for matters and proceedings in bankruptcy.

crimination onaccount of race, color, or counts; which may be brought together two or more to conspire with the intent The various branches of this jurisdiction.

previous condition of servitude, because, for that purpose . The tent charged in unlawfully and wickedly to commit any are afterwards specified ,resulting,how

as has already been stated , it is no where the fifth and thirteenth is “ to hinder crime punishable by imprisonment in ever, in the two general classes before

alleged in these counts that the wrong and prevent the parties in their respect the State prison , (State v. Roberts,) but mentioned. Were it not for the words.

contemplated againstthe rights of these ive free exercise and enjoyment of the we think it will hardly be claimed that in their respective districts ” the juris

citizens was on account of their race or rights, privileges, immunities, and pro- an indictment would be good under this diction would extend to matters of bank

color. tection granted and secured to them re, statute, which charges the object of the ruptcy arising any where, without re

Another objection is made to these spectively as citizens of the United conspiracy to have been unlawfully gard to locality. It is contended that .

counts that they are too vague and un- States and as citizens of said State of and wickedly to commit eacb , every, all these words confine it to cases arising

certain . This will be considered here. Louisiana,' " for the reason that they, and singular the crimes punishable by in the district. But such is not the lan

after in connection with the same objec- * being then and there citizens of imprisonment in the State prison. ” All guage. Their jurisdiction is confined to

tion to other counts. said State and of the United States, were crimes are not so punishable. Whether their respective districts, it is true ; but

The sixth and fourteenth counts state persons of African descent and race, a particular crime be such an one or not it extends to all matters and proceed

the intent ofthedefendants to have been and persons of color, and notwhite citi- isa question of law. The accused has, ings in bankruptcy without limit. When:

to hinder and prevent the citizens zens thereof,” and in the eighth and six- therefore, the right to have a specifica- the act says that they shall have juris

named, being of African descent and teenth, to hinder and prevent them “ in tion of the charge against him in this diction in their respective districts, it .

colored, “ in the free exercise and enjoy their several and respective free exer- respect, in order that he may decide means that the jurisdiction is to be ex

mentof their severaland respective right cise and enjoyment of every , each , all , whether he should present his defence ercised in their respective districts.

and privilege to vote at any election and singular the several rights and priv- by motion to quash, demurrer, or plea' ; Each court within its own district may

to be thereafter by law bad and held by ileges granted and secured to them by and the court, that it may determine exercise the powers conferred ; but

the people in and of the said state of the Constitution and laws of the United whether the facts will sustain the indict those powers extend to all matters of

Louisiana, or by the people ofand in the States.” The same general statement of ment. Sohere, the crime is made to bankruptcy without limitation . There

parish of Grant aforesaid .” In Minor the rights to be interfered with is found consist in theunlawfui combination with are, it is true, limitations elsewhere in

vs. Happersett, 21 Wall., 178 , we decided in the fifth and thirteenth counts. an intent to prevent the enjoyment of the act ; but they affect only the matters.

that the Constitution of the United States According to the view we take of any right granted or secured by the Con- to which they relate. Thus, by section

has not conferred the right of suffrage these counts the question is not whether stitution, etc. All rights are not so 11 , the petition in bankruptcy,and by

upon any one,and that the United States it is enough , in general, to describe a granted or secured . Whether one is so consequence the proceedings thereon,

bave no voters of their own creation in statutory offence in the language of the or not is a question of law to be decided must be addressed to the judge of the

the states. In U. S. ve. Reese, justde- statute, but whetherthe offence has here by the court, not the prosecutor. There judicial district in which the debtor has

cided,wehold that the fifteenth amend been described at all. The statute pro- fore, the indictment should state the resided or carried on business for the

ment' has invested the citizens of the vides for the punishment of those who particulars, to inform the court as well six months next preceding ; and the

United States with a new constitutional conspire " to injure, oppress, threaten , or as the accused. It must be made to ap- District court of that district being enti

right, which is , exemption from discrim . intimidate any citizen, with intent ' to pear, that is to say , appear from the in- tled to and having acquired jurisdiction

ination in the exerciseof the elective prevent or hinder his free exercise and dictment without going further, that the of the purticular case , necessarily bas

franchise on account of race , color, or enjoyment of any right or privilege acts charged will, if proven , support a such jurisdiction exclusive of all other

previous condition of servitude. From granted or secured to him by the Con. conviction for the offence alleged. District courts, so far as the proceedings

this it appears that the rightof suffrage stitution or laws of the United States. " But it is needless to pursue the argu- in bankruptcy are concerned. But the

is not a necessary attribute of national These counts in the indictment charge, ment further. The conclusion is irre- exclusion of other District courts from

citizer ship ,butthat exemption from dis- in substance, that the intent in this case sistible that these counts are too vague jurisdiction over these proceedings, does

crimination in the exercise of that right was to hinder and prevent these citizens and general. They lack the certainty not prevent them from exercising juris

on account of race, etc., is. The right in the free exercise and enjoyment of and precision required by the established diction in matters growing out of, or

to vote in the states comes from the "every, each, all, and singular," the rules of criminal pleading. It follows connected with , that identical bankrupt

states,but the right of exemption from rights granted them by the Constitution, that theyare not good and sufficient in cy , so faras it does not trench upon or

the probibited discrimination comes etc. There is no specification of any law. They are so defective that no judg; conflict with the jurisdiction of the court

from the United States. The first has particular right. The language is broad ment ofconviction should be pronounced in which the case is pending. Proceed

not been granted or secured by the Con- enough to cover all . ings ancillary to, and in aid of, the pro

stitution of the United States, but the In criminal cases, prosecuted under The order of the Circuit court arrest. ceedings in bankruptcy may be neces.

last has been . the laws of the United States, the ac. ing the judgment upon the verdict is , sary in other districts where the princi

Inasmuch, therefore, as it does not cused has the constitutional right " to be therefore, affirmed, and the cause re- pal court cannot exercise jurisdiction ;

appear in these counts that the intent informed of the nature and cause of the manded with instructions to discharge and it may be necessary for the assignee

of the defendants was to prevent these accusation ." - (Amendment VI.) In U. I the defendants.
to institute suits in other districts for

upon them.
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the recovery of assets of the bankrupt. tensive with the district courts , unless Frisbie, 25 Mich : 476, and Brigham Y. Claflin,2 gave a pilot half fees for tendering his

That the courts of such other districts the qualifying words,at the end of the bankrupt law" is penal, and thereforewill not be services. Thetenderwasmade, butbe
may exercise jurisdiction in such cases clause, confining the jurisdiction to cases enforced in the state courts,disa pproved and the fore the action was brought, the statute

would seem to be the necessary result “ touching any property or rights of pro
cases contra cited and acquiesced in . was repealed , and another enacted in its

of the general jurisdiction conferred perty of said bankrupt transferable to, --Judgments holding that statutes imposing lia: stead, providing for the performance of

upon them, and is in harmony with the or vested in , such assignee,”may be bility upon corporators in certain exigencies for the sameduties. The opinion of Justice

scope and 'design of the act. The State deemed a restriction. In this case ,how- debts of the corporation were penal and consei Field is somewhat ambiguous, but we

courts may, undoubtedly be resorted to ever, the suit does concern and have re not to be analogous to that clause of the bank think he does not intend to rest it upon

in cases of ordinarysuits forthe pos. ference toproperty transferabletothe ruptlaw. It is suggested they are all atwar with the ground thatbyretro-activeapplication

session of property or the collection of assignee. It is brought to compel the
2 Wal.. holding that the repeal of such clause as of the law , the obligation of contracts

debts ; and it is not to be presumed that defendants to restore to the bankrupt's
to existing contracts, impaired their obligation.

would have been impaired, or the pro

embarrassments would be encountered estate the value of property sold by them EMMONS, Circuit Judge. perty of a citizen divested , without due
in those courts in the wayofa prompt under a judgment alleged to have been Van Dyke was appointed trustee be process oflaw . He does call it a quasi

and fair administration of justice. But confessedinfraud of the bankruptact, fore the amendment of 1874,which so contract, and speaks of theright as a
a uniform system ofbankruptcy, na- and within fourmonths ofthe com- changed theformer law as 'to require vested one,but concludes this portion of
tionalin its character, ought to be capa- mencement of proceedings in bankrupt- that a creditorobtaininga preference hisjudgmentby placing it uponthe pre
ble of execution in thenational tribucy . should know that the debtor was insol- sumed intentionof the legislature, and

nals, without dependance upon those of The amendatory act of 1874 has but ventinstead of having
reasonablecause quoting Chief Justice Shaw, in Wrightv.

the States, in which it is possible that little bearing upon the construction of to believe he was so insolvent." The Oakley , 5 Met., 406, where it is substan

embarrassments might arise. The ques- the original act in the particular invol- bankrupt law transfers all the property tially said that when one statute is re

tion has been quite fully and satisfacto ved in this case. Different views had of thebankrupt to the assignee as of the pealed, and another modifying , it only

rily discussed by a member of this court been expressed in relation to its mean- day ofadjudication, Van Dyke, for the contemporaneously entered in its stead,

inthe first circuit, in the case of Shear- ing and the jurisdiction of the courts un benefit of creditors, had a right uncon the old law may be considered as still in

man v .Bingham, 7 Bankruptcy Register, der it. The amendatory act removed ditionally to one thousand dollars, in existence in re ce to causes of action

490 ; and weconcur in the opinion there any ambiguity that may have existed; thehands of Tinker, as the immediate whichaccruedunderit. We thinkthat
expressed, that the several District but did not thereby impress a more re conveyance of the adjudication under the argument of Judge Field intends to

courts have jurisdiction of suits brought stricted meaning upon the language of the former law , but, as his suit wasnot concede the power of the legislature, by

by assignees appointed by other District the originalactthan was due to itby a commenced nor tried before the amend express enactment, to bave barred 'the

courts in cases of bankruptcy. fair judicial construction . ment, it is claimed by the defendants recovery ; but that in all cases where

Turning now to the jurisdiction of the As to the merits of the case ,it is al . that it was necessaryto prove under it, such rights were involved as those which

circuit courts, we find it enacted in sec most too plainfor argument. The gen that he knew the insolvency of his debt he decided the pilots in that case to be ,

tiontwooftheact of 1867, first, thatthe eral denial of fraud in theanswer of the or,and that “ having reasonable causeto the presumption wasofa contrary in

circuit courts within and for the districts defendants is equivalent to nothing more believe " was not sufficient. tent. We think it a precedent for hold

where the proceedings in bankruptcy than a denialof a conclusion of law.

are pending, shallhave a generalsuper. The allegation that they were led tobe hearings, with far more thanordinary signee to this sum ofmoney . The right

It has been argued at two different ing here,that the intention was, not to

divest the unconditional right of the as

intendence and jurisdiction of all cases lieve, by the letters and representations pertinacity, that thisclause in section

and questionsarisingunder theact. This of the bankrupt, that he was solventat 39 of thebankruptact,ispenal inthat ofthecreditors was perfect, and should

is the revisory jurisdiction before refer thetime of theconfessionofjudgment, sense which brings itwithin the familiar not be divested without express enact

red to, exercised upon petition or billof and was worth seven thousand dollars rule that rights arising under such laws ment,or an implication wholly unam
over and above his indebtedness, has but

shall also have concurrent jurisdiction little force. If this were true why did to be remedial, so as to bring it within
are gone by their repeal . It is said also

10 B. R. , 173, Hamlin v. Pettibone.

with the district courts of the same dis; they immediately levy on and sell his the rule of constructionwhich applies Judge Hopkins very fully considers this

trict of all suits at law or in equity
whole stock of goods? That sale pro statutory alterations of the mereform question, and decides that theamend

broughtby the assignee in bankruptcy duced but little more thanhalf the oftheremedytopendingproceedings. ment is not tohavea retro-active appli

against any person claiming an adverse amount of their judgment. These un The defence also , with much confidence, cation to causes arising anterior to Dec.,

interest, orbysuch person againstsuch questioned factsare sufficiently signifi. relied upon thefrequently misapplied 1873. He relies not only upon the ex

assignee, touching anyproperty or rights cant, and the evidence of the bankrupt rule that actions given by statute are press limitation in theact tothat period ,

of property of said bankrupt transfera- makes the case a very strongone for the but applies the rule that statutes affect

ble to or vested in such assignee.”The complainant.Hehad executions against gone byitsrepeal.

act of 1874 changesthe words “ the same himand wrote to the defendantsthat he
No question of constitutional power action which have fullyaccrued, are not

ing substantial rights divesting causes of

district ” to “ any district," and adds to was in trouble, and requested them to
is involved in this discussion . The au

without express declaration or the stron

" person claiming an adverse interest
come to his aid. They refused to do any

thority of Congress to divest vested

thewords ," or owing any debt to such thing unless hewould confess judgment rights, and impair contractsin the en- gestimplication, to be applied to past

bankrupt.” . These changes make the ju- for theamount duethem , including the actment of a bankrupt law ,isconceded .
In Hitchcock v. Way, 6 Ad . & El . , 943,

risdiction of the circuit court forthefu- amount of the prior judgments.They Thequestion before us is purely oneof

ture

clearand undoubted in caseslike then immediately levied on allhis goods interpretation : Did Congress, having citedby him , an English court refused

the present. Butwe are endeavoring to and sold him out. Itwas a clear case of an undoubted right so to do, intend to to apply ex post facto a statute which

ascertainwhat jurisdiction wasconferred preferenceby a debtor in insolventcir- make thenew rule applicable to pending took away a defence in gamingcontracts.

even in favor of a bona fide purchaser,

by the act as originally passed. Revert- cumstances, and known tobe such by causes ? -

ing to the language used in the second the judgment creditor.

As a very general rule , when we have without notice. And see 12 B. R. in re

clause, above cited, it seems to be ex
Montgomery, p. 341, 12 B. R. 299 , Brad.

The prior executions, one in favor of repeatedlyruled a point, as we have thi

pressand unqualified, that the circuit A. Coran & Co.foraboutsixhundred one, sustained asitis,by so much ex; ceding cases,and quotes,asquite deci
bury v. Galloway, follows from the pre

court shall have concurrentjurisdiction dollars,and the other in favor ofHenry press decision, we should notdeemit siveof this question , Section 13ofthe

with the district courts of the samedis. Bloss for aboutninehundreddollars, necessarytoprepare a formal judgment: RevisedStatutes,whichprovides “ that

trict. If, therefore, the district court has

jurisdiction of suitsbrought by anas- satisfied those executions, or advanced for the defendant, and aninfluential the repealof any statute shallnot bave

signeeappointed in another district
, the themoneyfor that purpose, the amount dictum by Judge Dillon,we thinkjusti- the effect to release or extinguish any

penalty, forfeiture or liability incurred

circuitcourt of thesame district has being embracedin theirjudgment,their fy theattention we giveit.

concurrent jurisdiction therewith. There own execution was good to that extent,
under such statute , unless the repealing

The followingjudgments, expresslyde: act shall so expressly provide, etc.” The

is no escape from this conclusion unless and they should have credit therefor. ciding this question, for the sake of that words • penalty " or " forfeiture have

the phrase " thesame district ” is made As to the rest they were answerable for. conformity which should characterize no application here,unless the far fetched

to refer back to the beginning ofthe sec the value of the goods levied on and judicial rulings, oughtto be followed, argumentbe tenable, that this clause in

tion , where mention is made of circuit sold . even if we did not as fully as we do , ap- section 89 be penal ; we elsewhere say
courts within and for the districts where The decree of the circuit courtmust prove their principle .

we think it is not. The law cited dispo

the proceedings in bankruptcy are pend- be reversed andthe record remitted with
11 B. R. , 308 , Van Dyke v. Tinker, is ses of this question in favor ofthe plain

ing. But the words “ the same district

used in the second clause, refermore pa- the complainant below for the valueof low . The learned District Judge relies serve the rights of the assignee in this
directionsto enteradecreein favor of the reportofthis case in the court he- tiff if it is so,and the word liabilitywould

turally tothe district in and forwhich the goods of the bankrupt sold on the chiefly upon the provision in the amen . case, whatever maybe its nature. 12B :

the circuit court is held. The phrase defendants'execution, with interestfrom datory act, that the alteration of Section R., 208, Singer v. Sloan, recently decided

" thecircuit courts shall haveconcurrent the time that the same was demandedof 39 here in question, shall apply to all by Judge Dillon, contains a dictum relied

jurisdiction with the district courts of them by the assignee, less the amount

the same district ” is, by itself, so clear to which they may be justly entitled for menced sinceDec. 1, 1873, which he a retrospective application. Evidently
cases of involu : tary bankruptcy, com on by the defendant to give this clause

and unambiguous that a doubt could not advances to satisfy the saidexecutions holds is equivalent to an express legis- the learned and usually careful judge

have been raised as to its meaning bad of A. Coran & Co.and Henry Bloss .

it not been embraced in the same section
lative declaration that it shall not apply had not, as he was not called upon to do,

with the other clause. And it is in ac
to any cases commenced before that fully examined the subject. He cites

We are under obligations to D. Don. time. Wesee no answer to this argu- Sedgwick Stat. and Com. Law, 129 et seq. ,

cordwiththe general intent ofthe act
to invest the circuit court with jurisdic- DICKINSON, of the law firmof DICKINSON ment. The repealing clause, properly that all rights dependentupona statute

tion co - extensive with that of the dis- & GRIFFIN, of Detroit, for the following construed and modified bythe proviso fall by its repeal; but this same author,

trict court, except that it is only revisory opinion :
of Section 39, leaves the whole of this on p. 134,in discussing the same sub

in reference to the proceedings in bank
section as it formally stood, in full force ject, after having noticed one exception

ruptcy .
U.S. CIRCUIT COURT, E. D. MICH. as to all causes pending before Dec. 1 , to the rule quoted by Judge Dillon, says

If jurisdiction was conferred (as we
1873. 10 B. R., 461, Brooke v. McCraken , that a second exception is constituted of

LOWELL W. TINKER, Plaintiff in Error,v. PHILIP J

haveseen it was) on the various district D. VAN DYKE, et al., Trustees, etc., Defendants
is a very intelligent opinion , holding those cases “ which affect rights of action

that the amendment to Section 35 , is not which have attached and become vested
courts, to entertain suits brought by as

signees appointed in other districts, BANKRUPT LAW - EFFECT OF REPEALS AND to be applied to pending proceedings ;it under the originai law, and existing at

there seems to be no reason why the
AMENDMENTS UPON RIGHTS GIVEN BY notices the provision limiting the appli- the time of the repealing statute.” The

cation of a similar amendment to Section facts upon which the judgments rest, ci
same jurisdiction should not have been

conferred on the various circuit courts ; The clause in section 5021 amendingsection390 of
1. THE AMENDMENTS TO THE BANKRUPT LAW. - 39, and declares that the 35th section ted by Mr. Sedgwick' in illustration of

but, on the contrary, very cogent reasons
comes within the general principle that this exception , clearly show it is appli

the bankrupt law , by inserting the word knew all lawsaffecting substantial rights, are cable to thecase before us. The words

why it should have been. Important instead of the words had reasonable cause to be
to be applied to the future only . Judge here quoted are almost literally likecases would be very likely to arise, both liere,is not to be applied to proceedings in bank

in amountand in the questions inyol- muptcy commenced beforethe1stof December, Deady citesthefollowing federal judg- those inthejudgmentof Justice Field in

ved, which itwould be desirabletobring ofthebankrupt Paw which"authorizeran assignee Tyler. 2 Wall., 347";SteamshipCo.v. Jol- 566, InreKing,byJustice Miller,beld

2. REPEAL OF Penal STATUTES. — Those clauses ments, announcing this rule: Harvey v. Joliffe v . Steamboat Co.,ante. 10 B. R.,

der, ifnecessary,thatanearly adjudica- paid to particular creditors are notin their na
to recover the amount of unlawfulpreferences liffe, id. , 458 ; McEwenet al v.Densessee, that the amendment providing that a

tion might be had in the court of last re ture penal, and their repeal are not subject to the
24 How .. 244 ; U.S. v. Stan, Kemp., 471 ; bankrupt should be discharged although

sort.
rule of construction applicable to the repealof Schenck v. Paley,1 Wool, 175 ;Exparte his assets did not pay 50per cent. ,as
penal statutes.

Bieling, 3 Ben . , 212 ; Ex parte Hope Ins. provided by the original law, was appli
As, therefore, the reason for such a 3. EFFECTOF REPEAL OF LAWS.--When substanti: Co., 1 Sawyer, 110. We have examined cable to cases commenced before the

provision, the general intent of the act, al rights are created by statute,orcommercial con

andthe words themselves, all coincide, which they depend will notreceive a retro-active cation of therule to the case beforethe fromthe conclusion ofJudgeBlatchford,

are regulated the repeal of laws upon these cases; they fully sustain the appli- amendment in this respect, differing

we do not hesitateto say that the circuit application unless thelaw expresslyorby neces

court had jurisdiction of suits at law and sary implication so declares.
court. 2d Wallace, 458, Steamship Co. 10 B. R. , 438. It may well be that this

4. CASES DISAPPROVED . - The cases Voorhees v .

in equity under the original act, co -ex

v. Jolliffe, was a case where a statute clause was intended to apply as Justice

17

in Error.

STATUTE .

585



236 CHICAGO LEGAL News.

A

Miller holds, while that before us should home National Bankrupt law , which ex plied the doctrines upon which they rest. Ins . Co. v. Morse, 20 Wall., 445, the Su.

not be construed to divest the action of rigoreoperating upon persons andprop. Alaw which creates a liability between premecourt said they could notdodi
the assignee. erty within the State, passes title in citizen and citizen, as further security rectly.

Upon authority, the question comes praesenti to the assignee, and a foreign for the contracts of a corporation of This liability constitutes a part of the

before us with six well considered judg onewho mustcome here claimingrights which the obligated person is a mem- law of the contract. See , also , 21 Wall.,

ments, holding directly upon the ques, solely under his judicial appointment. ber, has in it no penal element what- 252, 253, Ochetten v. R.R. Co.

tion before us, that the amendment did In 101 Mass., p .109, Stephens v . Me. ever in that sense which makes one The rule so frequently quoted in the

not apply to proceedings in bankruptcy chanics Bank, this principle was deemed court refuse to enforce the penalties of books, that which is created by statute

commenced before Dec. , 1873. The dio- so clearly applicable to the presentbank foreign governments. The history of may be taken away by statute, was also

tum of Judge Dillon is all that we find rupt law that, as the court say, it was this principle shows that it had its origin largely relied upon at the bar.
We re

opposed to it. abandoned in argument. See fully in in the political hostility of opposing na marked during the argument, and now

Beyond this reference to these judg. accord 102 Mass., 428 , 7 Bush , 66, 64 tions ; laws intended io guard the reve: repeal, therenever was any such rule

ments upon the question before us, we Penna, 74. nue ; penalties to enforce the political administered anywhere.

shall do little more than testify that we We think these judgments could not regulations of other countries were not When remedies are created, penalties

have gone over the ground of the argn- have been called to the attention of the enforced by tribunals, whose govern enacted, crimes defined and punished,

ment, and that suitors have had the ben: learned courts of Michigan and Wiscon- ment was presumed to be opposed to the political regulations established by stat

efit of our consideration of the labor of sin . These two opinions being recently policy which such laws wereintended to ute , they may be abrogated by their ap

their counsel. cited in New York , called from the court promote. peal.

The following cases, unquestionably of appeals in Cook v. Waters, 9 B. R., The rule never had any application to When repealed, the presumption is in

resting upon the penal character ofthe 155,a citation of a portion of the pre- the colonies and much less to theseveral favor ofa retro -active application . It is a

rights which were held to be abrogated ceding cases and a most pointed dissent States and the federal judiciary after we misdescription of the principle involved

by a repeal of the law , are acquiesced in from the assertion that this clause of the became one nation , with a common com- in these classes of cases, to say the right

as sound andwholesome law - 21 Mich., law had any element of apenal charac merce and a commoninterest in the of action is gone becaasethey are statu

390, 3 Howard , 534. In the later case, ter. Some respect is due to so long and power, peace, and prosperity of the tory.

Chief Justice Taney draws the line clear unbrokenhistory, and wecan hardly be whole people. They are gone on account of the nature

ly between penal provisions in a law asked to follow two judgments asserting When penal actions founded upon the of the statute, the right regulated, and

and its other clausescreating contracts principles so noveland at war with prec : laws of other States wererejectedby the persons to be affected because, in

and relating to substantial rights. 2 Da- edent. The adverse adjudicationsmight our courts, as in some instances upon these peculiar instances, and other an

na, 330, 5 Rand., 657, 1 Wash. C. C.R., be greatly multiplied . the ground of comity they might have alogous cases, statutory rights are abro

84, 5 Cranch , 281, 13 How. , 4:29, are all of The 12 Green , 438, Halcey v. McLean been, this old rule should not have been gated by repeal of the law , it ho no

the same general character, and are no and 33 Maryland , 487, and other similar invoked. means follows that all other statutory

more appropriately cited here than a adjudications holding that when laws All those provisions of law intended to rights of a different character, creating

very great number of other like adjudi- impose liabilities upon the officers and secure the performance of private con- substantial property rights,upon which
tions.

sharebolders of corporations for the tracts, and in which the property rights business transactions between citizen

A few cases have been referred to upon non - performance of some duty upon the of private citizens alone were concerned, and citizen are vested, fall in the same

statutes regulating political rights , sup- ground thatthey are penal in their char- should never have been deemed penal circumstances.

posed to be analogous to the clause now acter, they will not be enforced in for- statutes within the rule excluding juris Large numbers of the latter class are

before us for construction. We see no eign jurisdictions, have been cited as diction . protected by various constitutional in
similarity . In reference to such laws, it analogies for holding this clause of the The federal courts would decline juris- hibitions- Federal and State.

would require a very strong expression bankrupt law to be of a similar penal diction in a qui tam action under a State When you pass beyond the protection
of the legislative will for the court not character, whether these and the numer- law for a penalty for a violation of the of the Constitution , and arrive atthose

to apply them retrospectively in refe- ous other similar decisions collected and Sabbath , for defrauding a State tax law vested rights which involve substantial

rence to all unclosed matters . 8 Mich ., well analyzed in 33d Maryland are con or any other law of a purely political property values, then, although the ab

128 , Tivey. v . People, People v. Green ,58 sistentwith the judgmentin 2d Wallace, character; here the rule would be appli- stract proven may exist to destroythem,
N. Y. , 295, and 3 How ., 534, 3 Peters, 157, 10, we briefly consider hereafter. cable ; to extend it to that large andrap- the presumptionwill bethat thelegisla

10 How. , 402, 7 Wal., 506, are all of such A law imposing liability for the debt ! idly growing class of cases, where the ture did not intend to do so, unless it
character.

of another as a consequence of a wrong- citizens of one State have rights of ac- expressly so declares.

Several judgments were cited and ana ful omission of duty, is clearly distin- tion againstthose of another,under laws From the multitude of cases so declar

lyzed to show thepower ofthe State and guishable from one which provides for creating, liabilities for corporate prem- ing, we cite in addition to those already

Federal legislatures to effectuate the in- the equal distribution of a bankrupt's ises , will make a fearful inroad upon the referred to, only the following : Dash v.

tention of partiesby retroactive legisla- assets among his creditors. jurisdiction of the federal judiciary. Van Kluk , 7 J.R. 477, which contains a

giving validity to imperfect con It is no more penal to declare that a A very large percentage of all the full discussion by most able judges, and

tracts and insufficient action under for- creditor who receives payment in viola- commerce, manufacturers and trading of reviews the elementary writers andde

mer laws. This necessary and beneficent tion of the bankrupt law shall hand the country is coming to be done by cisions down to their date.

power is not questioned. All such laws over what he receives to the assignee, State corporations; the citizen relies in The duty of construing all laws pro

shouldreceive a most liberal construc- thanthat he who holds personal prop- large degree upon the security afforded spectively, where rights are affected, is

tion to effectuate such purpose. Of this erty belonging to the bankrupt shall be by those obligations imposed upon offi- strongly insistedſupon ; and see 4 S. & R.,

class are 16th Ohio, 377, 57 N. Y., 177. subject to an action in trover if he re cers and shareholders for an omission of 401 ;2 Cranch , 272.

Similar adjudications in the Federal and fuses to deliver it upon demand. their duty. To call this obligation a No principle is more familiar in the

State courts are numerous . As well might it be said that an action penalty is to exclude the jurisdiction of Federal jurisprudence.

Decisions upon statutes which affect on the case for fraud in violation of the the federal courts by a mere name.
We

It wasalso argued that, however courts

the form of remedy only are equally for common law is penal in its character, be- can see no distinction in principal be- might deal with affirmative provisions

eign to the case before us, such are all cause the citizen is made to respond for tween a State statute which should re: of law which prescribe new rules of con

the following cases in defendant's brief: the consequences of his wrong. The peal a provision in a railroad or bank duct, and create new obligations, apply

1 Mich ., 673. Robinson v. Steamer Red many judgments authorizing suits in charter, rendering liable directors and ing them prospectively only, when such

Jacket,and Moses v.Steamboat Missouri, State courts by assignees in bankruptcy, shareholders if they incurred debts be appeared to be the intention ofthe law

referred to in it, contains the true dis- declare that their rights rest upon the yond the amount of the capital paid in, maker, thatno such liberty of interpreta

tinction upon the subject ; 21 Pick ., 169, same general principles as if they ac or failed to make proper scrutiny and tion existed when a statute was uncon

9 Barn. & Cres, 750, 50 Mo. , 554, 11 N. Y crued under the common law. publicity of the accounts of their corpo- ditionally repealed.

281 , are to like effect. The general sub In 3d McLean Grant v. Hamilton, of ration , and a law divesting such a liabil . We see no difference whatever, in

ject treated in these cases is too familiar which there is a very imperfect report ity unanimously held to be unconstitu- principle, between the two cases, deem

to require additional citation and treat. only, which we argued when at the bar. tional in 2 Wal. Hawthorne v. Calif. ing it , in all instances, a mere matter of

ment.
an action was sustained in the Federal In this case a railroad charter provided construction , depending upon the sub

To show that this clause which equally court to recover back property won that shareholders should be liable to the ject matter and language of thelaw. We

distributes all the property of a bank: npon a horse race under a statute of extent of their shares for the debts of should have thought itunworthy ofcon

rupt among his creditors is penal, and Michigan. the corporation if there wasa deficiency sideration, but for the answer madeby

conseqnently that a State court will not Uponavery full review of judgments of corporate assets . This provision was Justice Cowen, in Butler v. Palmer, i

enforce it — the able judgment ofJustice Judge McLean held thatthe law was not repealed anterior to the bringing ofan Hill, 324,to some judgments cited in fa

Christiancy, in 25 Mich .. 476,Voorhees a. penal one, thatit created property action; held , i: violated theobligation vor of a wholly prospective application

v. Frisbee and Brigham v. Claflin . 74 B. rights between citizen and citizen , and, of the contract implied between the of a law in judgmentbefore him .

R., 412, are cited . like any other obligation created .by shareholders and the creditor growing He does distinguish them by saying

Whatever wemight have said ofthose law, could be enforced in the Federal out of the statute and their reciprocal they are cases of positive enactments,

judgments had jurisdiction been de courts — a penal law , it was conceded, action under it. In this case theliabil. andnot unconditionalrepeals.Ifwe

clined , upon the ground thattheFederal could not be. Numerous adjudications ity, was fully statutory; there was no might impute to that learned judge the

Courts were the morefitforum for such were cited to his honor, showing that liability at common law on the part of absurdity of saying, that in no case could

actions, we mostemphatically dissent the many State laws,authorizing recov- the corporators for the debts of the cor- the legislature repeala clause in asta

from that portion of the reasoning, uponery back of property, which passed from poration. tute, saving all rights accrued under it,

which they rest, declaring this clause citizen to citizen, in violation of law, The court cites as analogous, Woodruff his language, literally interpreted, might

of the bankrupt law to be penal in its were not penal unless a greater amounty. onal, 10 How., 190, in which it was be readtomean that in every case of

character and applyingthe inapplicable wasauthorized to be recovered than was held that the repeal of a law wbich repeal, irrespective of circumstances, the

rule announced in 3 Wheat., 240, Gilston actually received.
made bills issued by abank receivable courts are forbidden to confine its effects

v. Hoyt and 10 Wheat. , 66The Antelope. These cltations do not appear in his in payment of State debts, could not to future cases only. He cites many old

One of these caseswas in reference to judgment. They have not been cited to deprive a citizen of the liberty of so ap: English judgmentsin reference to politi

a particular regulation of a foreign gov- us, and we have no time to reproduce plying them . Córding v. McCullough , 1 cal, penal,remedial andcriminal statutes,

ernment,and the other a penalforfeit- them . Theyareall directly at warwith Coms., 47, is alsoapprobated,which quite in reference to which sucharule of pre

ure to the United States. Their inappli. the doctrine of the cases which hold the fully accords with the principles stated . sumption is rightfully declared; but all

cability to this clause of the bankrupt liability of corporations to be penal . Between the statute involved in 2 that is meant in the judgment, is that in

law is manifest. Neither the Michigan It would be unpardonable ina case Wal., 10, and those which the State judg. case of a repeal, stronger language and

or the Wisconsin court takes any notice like this to discussat any length the rec- ments cited, have held to be pure penal- more persuasive circumstances are re

whatever of any one of the following titudeofjudgments, after having de. ties, andtherefore cognizable onlyin the quiredto authorize a limited application

judgments ,many of them by themost clared theirinapplicability to the point courts of the State which enacts them , thanwill produce thesame effect inrefe.

elaborate and convincingargument de- in judgment. we see no such difference in principle rence to a new affirmative enactment.

ciding the point directly the other way. The analogy, however, between the as to cause a Circuit court ofthe United The judgment, instead of being at war

Brown v . Cuming, 2 Caims, 33, Barstow v . cases we have been considering and that States to refuse to entertain an action with our own, when rightfully under

Adams,2 Day,70, Assignees of Barclay of a suit to recover backmoneyfrom a upon the ground that one ispenal,and stood , is an argumenttoshowthat in

v. Carson, 2 Hayw ., 243, Keely v . Hold - creditor who has unlawfully received a to entertain it under the other because every instance the legislative will is to

ship, 1 Brown , 36 , Sullivan v. Bridge, 1 preference, was so urgently pressedthat it is a contract. be ascertained and executed.

Man.,511 and in 1846, Dewey J. , in10 we add a word in regard to them. These To erect such a distinction into a rule Don, M. DICKINSON , for defendant in

Met.,583,under thebankruptlaw of1841 judgments are so many andfrom courts of law, would enable State legislatures, error.

cites the foregoing cases under the for- of such high respectability, that we by the mere form and phraseology ofa ALFRED RUSSELL, for plaintiff in error .

mer law as setting at rest this question should feel great reluctance in disre statute, to create propertyrights ofwhich

at that period. His discriminating judg- garding them . We submit, with great the Federal Courts could take no cog

“ OF THE making of books there is no

ment draws the distinction betweenal respect, that they have entirely misap- 1 nizance,and thus do indirectly, what, in end ." Twenty thousand new volumes

were copyrighted last year.
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BUSINESS .

TEENTH AND

SECRETARY OF STATE-BALARY .

CHICAGO LEGAL NEws. substantial rightsare created by statute ningham v.Cady,13 N. B.R., 525,held sacksto defendant's warehouse ; and

or commercial contracts are regulated , that a deposition to an act of bankruptcy the court held that plaintiff was acting

the repeal of laws upon which they de consisting of a fraudulent conveyance, in the course of his employment in go

Ler vincit . pend , will not receive a retro-active appli. must allege or show the fraudulent in- ing to the counting -house for orders, and

cation , unless the law expressly , or by ent of the debtor in making the con that the persons whose negligence caused

MYBA BRADWELL, Editor . necessary implication , so declares. veyance ; that a deposition to prove a the injury were fellow servants with the

INDICTMENT FOR BURNING A BUILDING. claim in involuntary bankruptcy must plaintiff, and a rule to enter a verdict

CHICAGO : APRIL 15, 1876 . - The opinion of the Supreme Court of show whether the claim is secured or for the plaintiff was discharged . This

this State, in a case where the accused unsecured ; that a petition will not be opinion , although supported by numer

Published EVERY SATURDAY by the

was indicted for setting fire to a building dismissed because the depositions in ous English authorities, is in conflict

with a view to defrauding an insurance support thereof are defective; but the with the opinions of the courts of sev

CHICAGO LEGAL NEWS COMPANY, company ; and holding that the indict. petitioning creditor, on motion , will be eral of the American States.

ment should state that the company was allowed to file supplemental depositions. MECHANICS-GAS FIXTURES .

incorporated , or, if not incorporated MORTGAGE - MORTGAGEE IN POSSESSION OF The Supreme Court of Pennsylvania,

TERMS :-TWO DOLLARS per annum , in advance that he set the building on fire with BUSINESS PREMISES - RIGHT TO CARRY ON in Jarecki et al. v. the Philharmonic So

Singlo Copies, TEN CENTS ,

intent to injure the persons composing ciety , 23 Pitt's Legal Journal, 134, held

that company, stating the names of such The English, High Court, Chancery that gas fixtures, as distinguished from

We call attention to the following opin
persons. Division , in Cook v. Thomas, 24 Weekly gas fitting, are not subject to Mechanic's

ions, reported at length in this issue: PRELIMINARY EXAMINATION-PRISONER Reporter, 427, held that a mortgagee in lien, and do not belong to the building,

The ENFORCEMENT ACT –The Four- no Power to Waive. — The opinion of possessionofbusiness premises is enti- and therefore do not pass to the pur

FIFTEENTH AMENDMENTS the Supreme Court of Nevada, by Haw- tled to carry on the business for a rea
chaser of a house.

CONSTRUED
THE RIGHTS OF CITIZENS LEY, C. J.,stating when a party be found sonable time, so as to enable him to sell

OF THE U. S. – The opinion of the Su- guilty of prison -breaking, and holding as a going concern, and for that purpose Recent Publications .

preme Court of the United States by that in all cases where a person has been to use the name of the mortgagor's firm .

WAITE, C. J. , construing the Enforcement arrested, charged with crime and brought
LEADING AND SELECT CASES ON The Disa

PATENT - WHEN USE OF DISCONTINUED .

Act , the fourteenth and fifteenth amend before a magistrate, an examination

BILITIES INCIDENT TO INFANCY, COVER

The United States Circuit Court, W. D. TURE, IDIOCY, ETC., with Notes. By

ments to the constitution of the United should take place; that the practice of Pa. , 22 Int. Rev. Roc., 114, held in Shoup Marshall D. Ewell. Boston : Little,

States defining the rights of citizens of allowing such party to waive an exami- ) et al. v. Henrici et al., that where a de Brown and Company. 1876 Sold by

the Federal and State governments, and nation, is irregular, and should be dis- vice has been used, but discontinued ,
E. B. Myers, Law Book Publisher,

Chicago .
hol on an indictmentfor conspiring, continued. The general practice, all this does not give a subsequent inventor This is a large handsome volume of

etc. , brought under the sixth section of through the country , is , in preliminary the right to take it up and appropriate it 813 pages. It is a sufficient guarantee of

the Enforcement Act, that to bring the examinations, to allow the prisoner to exclusively.

case under the operation of the statute, waive such examination, if he wishes.
its superior mechanical execution to say

that it is from the press of John Wilson

it must appear that the right, the enjoy
CAUSE OF ACTION FOR INJURY RESULT .

ment of which the conspirators intended

The Supreme Court of Nebraska, in & Son , of Cambridge. We visited this

ING IN DEATH-STATUTE OF LIMITATIONS. State ex rel. Tzschuck v.Weston ,10 West- printing establishment during the past

to hinder or prevent, was one granted or

-The opinion of the Supreme Court of ern Jurist, 221 , held that the Secretary winter, and found it one of the most

secured by the constitution or laws of Tennessee, by McFarland, J. , holding of State isnot ineligible to the office of complete and extensivein the country.

the United States ;that the fourteenth that there is no distinction made in the Adjutant-General, and the allowance to
Mr. Ewell, in presenting this collec

amendment prohibits a State from de

statutes between classes of cases where him of a salary as such officer, does not tion of cases upon the Disabilities of

priving any person oflife , libertyof the injured party lives a time, and suit conflict with thatsectionof the Consti- Infancy, Coverture, etc. , did not intend
property, without due process of law, but

this adds nothing to the rights of one death is instantaneous ; thatboth classes of State at $2,000 per annum , and pro- law uponthose subjects respectively, but

is brought in his lifetime, and where tution fixing the salary of the Secretary it as an exhaustive presentation of the

citizen as againstanother; it simplyfur: of casesare put upon thesame footing ; viding thatheshall not receive to his to present
, ina convenient form forusenishes an additional guaranty against

and whether the action be brought by own use any fees , costs, or other com- by the practising lawyer and student, a

anyencroachmentbythe Statesupon the party himself, or by his representa- pensation." Wethinkthecourtwould collectionof cases discussing the more

the fundamental rights which belong to tives after his death,thecause of ac- have been justifiedin holdingthatthe salient points of the respective subjects,

every citizen as amemberofsociety; tion is the same,and isgoverned by the office of Adjutant-General wasincom- with especial reference to their influence

that it does not appear in these counts

that the intent of the defendants was to samelaws. This opinion is against the patible with that of Secretary of State. upon the capacity to contract, through

prevent the parties from exercising their weight of authority in other States, and incase of war the Secretary of State the subjectsof testamentarycapacity,

will well repay a careful reading.

right to vote on account of race or color.

could not, without neglecting his civil torts, estoppel , and the marital rights

BANKRUPTCY-WHERE ASSIGNEE MAY

duties, properly attend to his military over the wife's property , are to some

NOTES TO RECENT CASES.

BRING Suit. — The opinion of the Su

duties as Adjutant.General. Many of extent also considered. The author, in

SALE IN PARTITION - MORTGAGE . the accounts of the Adjutant-General referring to the subject of coverture

preme Court of the United States by
BRADLEY, J. , holding that under the Bank The Supreme Court of Pennsylvania. have to pass through the hands of the says the law in this country

being as yet in a settled and stable

rupt Act, as passed in 1867, an assignee in Wright v. Vicars, Admrs ., 33 Leg . Intel. Secretary of State.

condition , but in a transition state,
in bankruptcy, without regard to the 131 , held , that a sale in partition dis- DEPOSITION

rapidly tending towards the complete
citizenship of the parties, could maintain charges a mortgage made by one of the JURY.

emancipation of woman from the anti

a suit for the recovery of assets, in the co -tenants upon his interest, and that Under the English practice it was

Circuit Court of the United States, in the act of March 20 , 1867, does not pre- held, in Neg v. Gerrans, 34 L. T. R. quated illiberality and tyranny of the

old common law respecting her rights in

any district other than that in which vent this . N. S. , 145, at the Hampshire Spring
the decree of bankruptcy was made. BANKRUPTCY — AESIGNMENT UNDER STATE Assizes, that when a witness is unable to property, and towards a condition of

There has been great conflict of opinion

attend a trial, through illness, hisdeposi complete equality with man in this

respect, so that it could not with pro
among the District judges upon this The court of Common Pleas of Frank. tion may be presented to the grand jury

question. Judge HOPKINS, of Wisconsin, lin Co., Pa. , held, in Shryock et al. v, without anypreliminary proofthatthe priety be said, that there was any lead

witness is ill,and that such deposition which that term is generally understood,
ing cases on the subject, in the sense in

was one of the first to hold that such Bashore, 13 N. Reg. 481 , that whether an

the
buit could be brought in any district, assignment in proceedings

under a State was regularly taken. In such case,
it was therefore deemed expedient to

and now his opinion is sustained by the insolvent law is void is a question that grand jury should be told that the court
restrict the selection of cases upon this

Supreme Court of the United States . may be raised in a collateral action ; that permits them to look at the deposition,
subject to those discussing questions

Judge HOPKINS is a sound reasoner, a
a State law providing for the distribution and to act upon it if they think proper. existing,at common law, the learning of

deep thinker, and is very generally right of the assets of an insolvent bank is su
or which must long continue to be indis

in his conclusions. perseded by the bankrupt law ; that an
EMPLOY- pensably necessary in determining the

EFFECT OF THE REPEAL OR AMENDMENT assignment made as a part of the ma
true construction of the statutes making

OF A STATUTE . — The opinion of the Uni- chinery of a State insolvent law, and
The English Court, Common Pleas, the innovations upon the common law .

ted States Circuit Court for the Eastern deriving all its validity fromthe statute, Decision in Lowell ú. Howell, 34 L. Mr. Ewell has shown excellent judg

DistrictofMichigan , by Emmons, J., is void ; thatan assignment for the ben- T. R. N. S. , 183, held that to exempt ment in the selectionof cases, and when

holding the clause in Section 5021,amen : efit of creditors which gives priority to
a master from liabiliay to a servant there has been a conflict ofauthority upon

ding Section 390 of the Bankrupt Law, certain creditors is void, except as against for the negligence of a fellow ser the question under consideration , cases

by inserting theword " knew ,” instead of the assignee in bankruptcy.
vant, it is not necessary that the ser- discussing both sides have generally

the words “ had reasonable cause to be BANKRUPTCY - AMENDMENT OF JUNE 22, vant injured, and the servant whose been presented, and what seemed to be

lieve ,” is not to be applied to proceed 1874. negligence causes the injury, should be the weight ofauthority has been pointed

ings in bankruptcy commenced before The New York Supreme Court of Onei- engaged in the same work. In this case, out in the notes, with the authorities

the first of December , 1873 ; that those da county, in Slafter v. Greer, T. 8. & Co., the plaintiff was hired to attend defend supporting both sides of the question ,

clauses of the bankrupt law which au- 13 N.Y. R. , 220, held , that the amendant's barges at defendant's wharfs du These notes are very elaborate, and

thorize an assignee to recover the ment of June 22, 1874, does not effect a ring certain hours. Hewas sent for to abound in the citation of authorities.

amount of unlawful preferences paid to suit brought to recover a preference defendant's counting -house for orders, In this respect Mr. Ewell has exercised

particular creditors, are not in their na which was brought prior to Dec. 1 , 1873. at a time when he need not have been great care and shown commendable

ture penal, and their repeal are not sub - ACT OF BANKRUPTCY - DEPOSITION TO PROVE. attending to the barges. On theway, he industy. In our judgment this volume

ject to the rule of construction applicable The United States District Court for was injured by the negligence ofdefend is worthy of the patronage of the pro

tothe repeal ofpenalstatutes ; thatwhen the Western District of Ohio, in Cun- 1 ant's servants, who were drawing up fession .

not

OF WITNESS BEFORE GRAND

)
LAW.

MASTER AND SERVANTS - NEGLIGENCE

FELLOW SERVANT COMMON

MENT.
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LAW AND FACT .

MENTS .

We have received from Thomas SHIR- cases where a person has been arrested , this subject (2 Coke's Inst. 592 ; 1 Hale's erly require the defendant to pay the

LEY, of the Chicago bar, the following charged with crime and brought before Pleas of the Crown, 610 ;1 Russ. on Cr. complainant'sdebts.

a magistrate, that an examination shall 428 ; 2 Bish . on Cr. L., Secs . 1033, 1034), Wm. B. Ogden et al. v . Abner Kirby.

opinion :
take place. The practice of allowing and it is supported by all the author

SUPREME COURT OF ILLINOIS. such person to waive an examination is ities we have found bearing directly up
Appealfrom Superior Court of Cook.

irregular and should be discontinued . on this question . (State v.Murray, 15

-Opinion by CRAIG, J.

OPINION FILED FEB. 3, 1876. It appears that when petitioners were Me. 100 ; Commonwealth v. Miller, 2 CONDITIONAL
SUBSCRIPTION

NICHOLAS STAADEN v. THE PEOPLE. brought before the justice of the peace Ashmead, 61. )

Error to DuPage Co.
theywere allowed to waive an examin Petitioners' counsel relies upon a re STATEMENT.-Suit brought to recover a

ation and thejustice issued the commit- mark madeby Sir Matthew Hale, as fol. railroad subscription conditioned that

INDICTMENT FORBURNING A BUILDING TO ment withoutthe introduction ofany lows: “ Andyet I hold that if A. be in payment should bemadewhen the road

When a personisindictedforburninga build . testimony: Thisaction, although er- dicted offelony and committed , and was completed and in operation between

ingwhichis insured with a view of getting the roneous,does notfurnish any ground for then breaks prison, and then bear certain points.

insurance
, etc. It should allege the insurance their discharge upon habeascorpus. They raigned of the principal felony and The terminus was a town of 3,000 in

company is an incorporated company, etc., where are entitled to a hearing, and upon de found not guilty, now A.shall never be habitants, and there was a very large

the charge is the intent was to injure a body of mand the justice will undoubtedly indicted for the breach of prison ; or if township of the samenamein which it

pany is incorporated it should be averred theac- grant it . indicted of it before the acquittal, and was situated. It was not designated dis

cused set the building on fire with intent to in. 2. At the time of their alleged attempt thenhe is acquitted of the principal tinctly which was meant,the township

jure the persons composing the company,stating tobreak jail,petitioners werein the cus- felony, he mayplead that acquittalof the or village, in thesubscription .
- .

tody of the sheriff, and were confined in principal felony in bar to the indictment Held , 1. That which was meant was

Opinion Per CURIAM. the county jail under and by virtue of a for the felony for breach of prison .” ( 1 purely a question of fact for the jury.

The indictment in this case was found regular commitment holding them to Hale's Pleas of the Crown,612.) This 2. Also , when a railroad is completed

under section 14, division 1 , of the answer upon the charge ofan attempt to doctrire, if admitted to be correct, is of and in operation is a question of fact.

criminal code, and charges that plaintiff kiynap. This court, upon a writ of no avail to petitioners in this applica; 3. But the facilities afforded by the

in error unlawfully, wilfully, feloniously habeas corpus, after examining the de- tion , for they have not been acquitted railroad does not necessarily enter in.

and maliciously set fire to a building, positions taken before the committing of the principal charge. All the authori. to the consideration of such contract,

used as and for a storeroom and dwell magistrate on that charge and hearing ties agree that a party may be arraigned, unless prescribed specifically in the con

ing, which building was insured against oral testimony, decided that there was tried and convicted for prison-breaking dition - except that there should he rea

loss byfire in the Ætna Insurance Com- no reasonable or probable cause for their before he is convicted of the crime for sonable facilities, such as are usual in a

pany of Hartford, Connecticut, with in- detention and discharged them. It is which he was imprisoned . ( 1 Hale's new road.

tent to injure that insurance company , now claimed thatsuch discharge, in legal Pleas of the Crown, 611; 2 Coke's Inst. Commissioners of Highways v. Thomas

contrary to the form of the statuté. Ř. effect, amounted to a decision that they 592 ; 1 Russ. on Cr. , 430.)
Newell et al.- Appeal from Knox.

S., 1874. p. 354, sec. 14. were unlawfully held in custody and In the case of the Commonwealth v.

One objection taken is fatal to the that they had the right to break jail .
Opinion by WALKER, J.

Miller , supra , the defendants were im

present indictment. It wasnecessary The statute provides that, “ every per- prisoned by virtue of certain commit- TAXES FOR ROAD REPAIRS AND IMPROVA

to aver the guilty intent, viz.; that the son lawfully confined in a county jail , or ments issued by a justice of the peace

buiding was insured against loss by fire, in the custody of any officer or person, charging them with the crime of " felo Held, 1. That a tax levied for repairs

and that theaccused set it it on fire with under a lawful arrest, who shall escape niously burning St. Peter's church ," and and improvements need not be actually

intent to injure the insurer. Although or break away from such officer or per the defendants while so in custody broke collected before the work is begun , un

the pleaded has attempted to make such son, or shall escape from or break out of jail. At a subsequentterm of court, and der the road and bridge law.

an averment in this indictment, it is or attempt to escape from or break out pending the indictments for prison 2. Work may even be done in antici

defectively done. It is apprehended the of, such jail, * * and in case such breaking, the grand jury returned the pation of a levy the subsequent year,

insured must be a natural person or a person is under arrest, or confined in bills " ignoramus." The defendants on under the road and bridge law, where,

body corporate, some party capable of jail upon a charge of felony,and so es- being arraigned " pleaded these facts in from aflood or other inevitable cause,

being injured. It is not alleged the cape, or break away from , such arrest, bar to the indictments for the breach of immediate repairs are necessary .

Atna Insurance, of Hartford, Connecti. or escape from.or break outof,orattempt prison, and averred that they were , in Thomas Crowley v. Catharine Crowley

cut, is an incorporated company, under to break out of, such jail , then, upon truth and in fact, arrested and detained

the laws of that State.
et al.-- Appealfrom Grundy. - Opinion

conviction, he shall be punished , ” etc. without any reasonable or probable

Where the charge is the intent was ( 1 Comp. L. 589, 2467.)
by Craig, J. ,

cause of suspicion ." Darlington, presi

to injure a body ofpersons by a company Upon a careful examination of the dent of the court, to whom the question PROBATE OF WILL --EVIDENCE REQUISITE .

name, unless such company is incor authorities it will be found that the law of the sufficiency of the demurrers was STATEMENT.-Probate of a will refused

porated, it should be averred the ac- demands that before any person should submitted, held that if a man be im- by the county court and appeal to the

cused setthe building on fire with intent be adjudged guilty of this offense, the prisoned upon an indictment found, or Circuit court.

to injure the persons composing that imprisonment from which he attempted upon a regular commitment, under the Held , 1. That, to entitle a will to be

company, stating the names of such to break should be shown to be lawful. hand and sealof a justice of the peace, admitted to probate, four things must

persons. The case of Wallace v. The It will not be seriously contended that a for a particular felony, or suspicion concur, namely : The will must be in

People, 63 Ill . , 451 , is an authority for person confined in jail contrary to law , thereof, plainly set forth in the warrant, writing,and signed by the testator, or

this view of the law. should be found guilty of this offense and he breaks prison and escapes, that in his presence , by some one under his

This was not done,and the motion to for attempting ,even forcibly, toregain he is guilty of felony, and this without direction. 2:It must be attested bytwo

quash the indictment ought to have his liberty. But it is equally clear that his being indicted , tried or convicted of or more credible witnesses . 3. Two wit

been allowed. The judgment will be it is not merely those who are actually the principal felony ” (p. 68 ). nesses must testify that they saw the

reversed and the cause remanded. guilty of a crime that may be lawfully Notwithstanding their discharge from testator sign the will in their presence,

Reversed and remanded .
confined in a county jail ; for under many custody, under the commitmentaccusing or that he acknowledged the same tobe

THOMAS SHIRLEY for Staaden .
circumstances personswho are wholly them of an attempt to kidnap, upon the his act and deed. And 4 , they must

innocent may be lawfully imprisoned by ground that they were held without any swear that they believe the testator to

We are indebted to the Official Re: legal process, and in such cases they are reasonable or probable cause, petition have been of sound mind and memory

bound to submit to the confinement

porter for the following opinion :

ers might be indicted, tried and con at the time of signing and acknowledg.

until discharged by due course of law . victed of said offense ; hence it follows ing the same.

SUPREME COURT OF NEVADA. The doctrine applicable to this case is that such an order is no bar to an indict 2. If probate is refused , appeal may be

thus expressed in 2 Hawkin's Pleas of ment for prison breaking, whatever taken , and then any competentevidence

OCTOBER TERM , 1875.
the Crown, 185, ch . 18 : “ It is clear that might be the effect of an acquittal by a is available. But two witnesses must

Ex Parle Ah Bay and Ah You.
if a person be taken upon a capias award- jury. even then concur. This requisite of the

ed on an indictment or appeal against Petitioners are remanded to the cus statute cannot be dispensed with .

PRELIMINARY EXAMINATIONOF PRISONER him , for a supposed treason or felony,he tody whence they came.
3. Verdicts cannot be directed in this

is within the statute if he break the
State.

PRELIMINARY EXAMINATION SHOULD NOTBE prison , whetherany such crime were in
4. Only prejudicial error will reverse a

ILLINOIS SUPREME COURT.
arrested, charged with crimeand broughtbefore truth committed by him, or any other

a magistrate, an examination shouldtake place; person , or not ; for that there is an ac ABSTRACT OF OPINIONS FILED AT OTTAWA IN 143.-C. H. Harrison v. C. H. Willett.

cusation against him on record, which
1876.

examination is irregular and should bediscon- makes his commitment lawful,behe H. C. Todd, trustee, etc., v . K. & I. R. R.

Appeal from Superior Court of Cook .

tinued . Opinion by BREESE, J.

WHEN WAIVED NO GROUND FOR DISCHARGE. never so innocent, and the prosecution Co. - Appeal from Kankakee. — Opin- AFFIDAVIT OF MERITS IN ASSUMPSIT.
-The fact that the justice of the peace issued his never so groundless." (Sec. 5.) “ Also,

commitment without the introduction of any if an innocent person be committed by
ion by WALKER, J.

STATEMEMT.--Suit on promissory note
testimony, although erroneous, furnishes
ground for petitioner's discharge upon habeas a lawful mittimus on such a suspicion of ESTIMATING DAMAGES FOR RIGHT OF WAY accompanied by affidavit of merite. De

a felo y, actually done by some other, fendant pleaded and filed counter affida

PRISON -BREAKING ESSENTIALS OF THE OFFENSE, as will justify his imprisonment, though Held , 1. That, in estimating damages vit of merits ; which affidavit was ad-Before any pereon can be found guilty of pri

son breaking, the imprisonment from which
he he be neither indicted nor appealed , he for right of way to construct a railroad, judged insufficient, and the pleas stricken

attempted to break must be shown to be lawful. is certainly within the statute if hebreak benefits to the tract occupied may be set from the files, because the affidavit was

that may be lawřully confined in a county jail theprison, for thathewas legally in off; but not benefits to othertractsof not in the exact language of the statute .

for under circumstances many persons who custody, and oughtto have submitted to the same owner, arising from the loca- Held,

are wholly innocent may be lawfully impri- it till he had been discharged by due tion ofthe road . That such an affidavit need not be in

"And on the 2. Where a town has long been laid the exact words of the statute. It is

are bound to submit to the confinement until other side,if the party be taken up for ff intoblocks andstreets, and ever since sufficient if itsubstantially complies with

If a party imprisoned upon a regular commit such slight causes of suspicion of a fel- been so treated , then , for the purposes the practice act.

him with afelony,breaks prison, he is guityine onyactually done aswillnot in strict- of assessing damages, the blocks are to 141.-William Davis v. William A. Mer

the offense of prisou -breaking, and may be con. ness justify the arrest, yet if the justice be regarded as separate tracts, even if

victed of said offense without being indicted, before whom he is brought think them not platted as required by the statute.

ricks.-Appeal from Knox.-Opinion

tried or convicted of the principal felony. of such weight as to require a commit- Conrad Ross v. Eliza Ross. - Appeal from DELIVERY OF GROWING CROPS.
per curiam .

By the court, HAWLEY, C. J.: ment, and do accordingly send the party
Peoria.-Opinion by WALKER, J.

Petitioners are held in custody by the to jail by a regular mittimus, it seems Held, That a sufficient delivery of

sheriff of Washoe county, by virtue of a very dangerous for him to break the " ALIMONY -MODE — PAYING growing crops is effected, when owner.
WIFE'S DEBTS .

commitment issued from the justice's prison ; for the practice of justices of ship is transferred as far as the property

court of Reno township, which recites peace in making such commitments be Held, 1. That, in a case of divorce, the is capable of it, and then , as fast as har

that they have been held to answer up- ing now grown into settled law, it seems allowance of alimony ranges from one vested , it is set apart for the claimant.

on a charge of attempting to break jail. reasonable that theirmittimusbe a good third to one-half of the income, and it is James Powell et al . v.Theodore Webber
They ask their discharge upon two justification of the imprisonment which erroneous to allow the divorced wife the

et al .-Error to city court of Aurora.

grounds: First. Because no examina- it commands, for a crime within their bulk of the husband's property.

tion has been had upon the charge jurisdiction regularly brought before 2. Where there are special reasons, in

alleged in the commitment. Second. them ; from whence it follows, that to allowing alimony, to vest the fee of real MECHANICS LIEN - TIME - ACT OF 1861 .

Because, at the time of the alleged of- break from such imprisonment must be estate in the wife, this may be done, yet Held, That, in express contracts, a lien

fense of prison -breaking, they were not unlawful. ” (Sec. 8.) This is substan- otherwise, this should not be done,but for furnishing materials can only be en

lawfully confined in the county jail. tially the principal announced by the an annual allowance made. forced when the contract specifies a cer

1. The statute contemplates that in all / various authors who have writtenupon 3. A decree of alimony cannot prop- l tain and not an indefinite time, within

cause.

no

BENEFITS - TOWN BLOCKS.
corpus..

PROPORTION
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TICKET CON

BLE.

These cases

which the materials are to be furnished . to this class of cases. But Sec. 2772, in could not accrue to the party in his liſe established by the legislature of this

2. The act of 1861 only applies to im- the article prescribing the limitation of time, and it is true that for practical pur- State.

plied contracts. personal actions, provides that actions poses it could not ; but upon the theory The taxation of the surplus capital of

3. To deliver in a reasonable time is for personal injuries shall be commenced that there is no such thing literally as such banks, in excess of the amount they

not sufficiently definite to sustain a lien. in one year after the cause of action ac: instantaneous death the cause of action are required by said act to carry to their

crued . "It is manifest that if theinjured mightbe held to accrue to the party in surplus fund semi-annually, is not pro

SUPREME COURT OF INDIANA. party commenced the action in his life his life time, though he should die be- hibited by congress, and is not an en

UNLAWFULEXPULSION FROM RAILROAD CAR and it is equally manifest that the action
time, this statute would be applicable; fore he could possibly bring an action . croachment upon the constitutional pow

But at any rate no distinction is made ers vested in the federal government.
-VERDICT BY COMPROMISE WHEN THE AC is for the same cause whether brought in the statute between the two classes of The taxation of such surplus by State

TION IS FOR UNLIQUIDATED DAMAGES

by the injured party himself in his life cases. Where the injured party lives authority is not the taxation of the
RIGHTS ANDDUTIES OF RAILROADS AS TO time or by his representative after his long enough it is clear the action accrues means or agencies employed by the gen

REGULATIONS-IMPROPER

death, so that one year after the cause to him and the statute begins to run . eral government for the execution of its
DUCT OF ATTORNEY - HOW MADE AVAILA of action accrued is the limitation. But We are not authorized to establish a dif- constitutional powers, but is the taxa :

the question is, when does the cause of ac- ferent rule where the death is in the tion of the property of such agents. The

4131. The St. Louis & Southwestern tion accrue, and when does the statute common acceptance of the term , instan. right to tax such property has never

Railroad Co. v. Myrtlle, Posey , C. C. Af begin to run .
taneous. Wecould not determine how been surrendered by the States to the

firmed . Opinion by BUSKIRK, J.
It is apparent that under this statute soon after the injury death should occur general government.

STATEMENT. — This was an action by the cases often arise, where the injured party in order to take the case out of the other

appelleetorecover damages for an alleged lives a time after the injury and then rule.
UNITED STATES SUPREME COURT.

injury and ejectment from the cars of dies of the injury ; and many other cases It is true that some of the cases seem

the appellant. The complaint is in two occur where death is , in the common to have introduced a new element of PROCEEDINGS OF .

paragraphs. The first alleges that it was acceptation of the term , instantaneous. damages in cases where the action is

Wednesday, April 5, 1876.a rule of the company not to permit pas- In the first class of cases, where the in- brought by the representative, that is,

On motion of John A. Grow, George W. Carter,sengers to travel on freight trains with jured party lives a time, it would seem damages for the loss of society of the

of New Orleans, La., was admitted.

out tickets, and that plaintiff entered the clear that the cause of action accrued husband and father, or relative, to the
No, 136. John Garsed v. William A. Beall et al.

cars of the company, but was unable to when the injury was received, or at the widow or next of kin ; that in such cases Theargument of this cause was concluded by R.

first procure a ticket, because the ticket. time of the wrongful act or omission. damages might be allowed beyond what Toombs forappellant.
No. 201. The Coastwise Company, administraoffice of the company wasnotopenbe. If in such cases an action be brought in would be proper where the action is tors, v. Nicholas de las Casas. No. 202. Nicholas

fore the train passed. That upon his the life time of the party and a recovery brought by the party bimself. de las Casas, appellant, v. the steamer Alabama

failure to furnish a ticket, he tendered be bad, or a settlement and a release of Some of these cases stand upon doubt The argument of these eauses wascommencedby
John E. Parsons for N. de las Casas, and conhis fare to theconductor, who refusedto the claim , or accord and satisfaction , and ful grounds, but even where the action is tinued by Edwards Pierrepont for steamer Ala

receive it , but with force expelled him the party afterwards die of the injury, brought by the party himself, damages bama and by W.R. Beebeo for steam tug Garne

cock .from the train, etc.
his representative certainly could not might in a proper case be given to the

The second paragraph is substantially then sue and recovery. See Sherman same extent as if death had ensued. Adjourned until Thursday at 12 o'clock ,

as the first. Verdict for plaintiff for and Redfield on Negligence, Section 301. That is, where the injury permanently
Thursday, April 6.

$ 562.50. This being so , the only question re- disables the party for life, the injury, in On motion of John E. Parsons, Carlisle Nor

Held, 1. That in an action to recover mainingʻis whether there is any distinc a pecuniary sense, would be the same as wood : Jr.,New York City,wasadmitted.

No. 204. The Coastwise Company, claimants of
unliquidated damages, the jurymayre- tion between cases where the death is if death hadensued.

sort to means toarrive at a verdict, that instantaneous. There is certainly no
steamer Alabama, etc., v . Nicholas de la Casas .

We have found no authority that we No. 202. Nicholas de la Casas v. the steamer Ala

are not allowed in criminal actions, or in such distinction indicated in the statute. regard as controlling ; the decisions of bama, etc. The argument of these cases, was

ecivilactionwherethe damagesare Both classes of cases are putupon the other States being founded upon their continued by W.E. Beebe for steam.tug Game

liquidated ; and that if it did appear that same footing. own statutes, which are notidentical cock,and concluded by John E. Parsons for N.de

the verdict for $ 562.50 was the result of The purpose seems simply to have with ours. The case of Whitford v. The No. 557. The Central Railroad and Banking

acompromise, it would not violate it . been to repeal that rule of thecommon Panama R. R. Co.,23 New YorkCourtof Company v. the State of Georgia. No. 578, the

( 11 Ind ., 156. ) law that actions for personal injuries die Appeals, isfounded upon the New York Georgia. The argument of these cases was com

2. That the appellant had a right to with the person , in those cases where statute, and conceding that the statute of menced by A. R. Lawton for plaintiff,and con

adopt a regulation that all persons who the injured party dies of the injury ; but that State is substantially the same as tinued by N. J. Hammond for defendant, and by

David Dudley Field for the plaintiffs.travel on a freight train should procure whether the action be brought by the ours, it seems to us that the reasoning The Court heard argumenis in the cases of the
a ticket before entering the cars. (46 party himself orbyhis representative ofCh.Justice Constable,in a dissenting thestate of Georgia v.the state ofGeorgia, and" of

Ind. , 293. ) But such a regulation impo- after his death, thecause ofaction is the opinion, is far more convincing and sat
the Southwestern R. R.Co. v . the State of Georgia.

ses the duty upon the company of hav- same and is governed by the same laws. isfactory. Upon contrary hoiding, an
came up on writs of error by

ing the ticket office open sufficiently To show this conclusively , it is only nec- action might be brought twenty years the companies from the SuperiorCourt of

long enough before the departure of the essary to refer to Section 2293, which in after the injury or death of the party. the State of Georgia , 1874. The question at

issue is the collection of taxes alleged to be
train to enable passengers to procure terms provides that if the action be Judgment should be affirmed . due the State from the companies, amounting

tickets. brought by the party in his life time, it to $ 16,034 from the Central Railroad and Banking -

3. That the expulsion of plaintiff from shall continue after his death without Company, and $ 28,203 from the Southwestern

LVI NEW HAMPSHIRE. Railroad Company. Arguments were made by A.
the train was wrongful, and that after revivor, showing that in either case the

careful consideration, the verdict cannot action is essentially the aame. Our thanks are due John M. Shirley, ney-General, for the state of Georgia, and David
R. Lawton for plaintiffs, N. J. Hammond, Attor.

be disturbed on account of excessive Theargument against this view is, that Official Reporter, for advance sbeets of Dudley Field for plaintiffs ,and will be continued

to -morrow by Robert Toombs on the part of thedamages. the action allowed by this statute is a the 56 New Hampshire Reports, from State.

4. That in order to make available as new action given to the personalrepresenta which we take the following head- notes : Adjourned until Friday at 12 o'clock .

error, the improper conduct of an attor- tive, an action which the injured party
Friday, April 7 .

ney, in going outside of the evidence and could not have maintained. That the PROBATE OF WILL - APPEAL - ATTESTATION.

making impropercomments in his argu- action is given to the personal represen Stewart v. Harriman . On motion of D. Dudley Field, William A.

Boyd , ofNew York City, was admitted .
ment to the jury, it must appear that ob- tative, on accountof thedeath of the injured The statute of July 2 , 1822, provided , No. 577. The Central Railroad and Banking

jection was urged to such argument, or party. That his death is thecause of ac- that in case any will should be proved Company v. the state of Georgia, No. 578, the

thatthecourt was called upontostop tion. And this of course could not ac. without notice to the parties interested, Georgia. The argument of these caseswas con

counsel and confine him within the re crue to the injured party himself, but any party interested should be entitled tinued by R. Toombs for defendant, and con

cord , and that the failure of the court to onlyaccrues to his representative, and to have the probate re-examined ,onpe- cluded by J. S. Black for plaintiff.

interpose, when opposing counsel are could not accrue to him until his aptition presented to the judge of probate , No. 203. 1 he town of Danville v. J. B. Pace .

No. 294. The town of Danville v . J. B. Pace. Dis.

present and do not ask theinterposition pointment. This argument, though etc., with this proviso : Provided, that missed with
costs.

of the court, orobject tothe line of ar- plausible, is not sound.Aswehave seen, nosuchapplicationshallbe sustained the argument of thiscausewas commenced by
,

gument,will not entitle the party toa the statute is equally applicable to cases unless preferred within one year from P. Phillips forappellant,and continued bySolicí.
new trial .

where the injured party lives a time, and the time of the probate, nor if an ap tor General Phillipsfor appellees.

to cases where death is instantaneous. peal from such probate has been prose Adjourned until Monday at12 o'clock .
SUPREME COURT OF TENNESSEE. When the injured party lives a time af- cuted before the Superior Court.”. By

ter the injury , he has a right of action Gen. Stats., ch . 175, sec. 7,-which is the Monday, April 10 .
OPINION FILED APRIL 5, 1876. without the statute . If an action be same as in the Revised Statutes of 1842,

On motion of F.J. Lippitt, Herman B. Magru

H.P.FOWLE Es,Admr., v.TheN. & D. R.R. Co. brought by the party himself, and he -it is provided that “ Any party inter! det.Esq .Off York sony was alelmitted.CAUSE OF ACTION FOR INJURY RESULTING IN then die of the injury before judgment, ested may have the probate of any will No. 173. Blakely Wilson v . L. McCrellis . In er
DEATH . - STATUTE OF LIMITATIONS.-- There is no

distinction made in the statutes between classes abatement, and allow the cause to pro re-examined, and the will proved in sol- | livered the opinion of the court. affirming the
theeffectof the statute is topreventan which has been proved without notice or to the Circuit Court ofthe Unite.Instatesfor

suit is brought in his life time,andwheredeath ceed notwithstanding the death ,but not on emn form before the court of probate, judgment of the Circuit Court in these causes with
is instantaneous. Both classes of cases are put account of thedeath. The cause of action at any time within one year of such pro .
upon the same footing,andwhether theaction be was the injury , and in such case the ac- bate, if no appeal from such probate has isiana, etal., v. H.8. McComb. Appeal from the

No. 609. The Board of Liquidation, State of Lou

broughtbythe party himselftote bor his represenetion after the death is prosecuted for the been prosecuted before the Supreme Circuit Courtof theUnited States eam theopinion

same and governed by the same laws.

DAMAGES --The rule introduced by someof the and is the same action. In cases where languagedid not change the meaning of it prohibits the funding of the debt due tothe
same cause for which it was brought, Court." Held , that this changein the of Louisiana Bradley, ., delivered theopinion

cases, il regard to damages, in cases where the

action is brought by the representative, that is, no action is broughtby the injured par- the statute,and that the petition would Louisiana Levee Company in the consolidated

damages for the loss of husbandand father, or ty himself, the statuteallows the action beinseasonif filed within oneyearfrom bonds issued, orto be issued underthefunding
relative, to the widow or next of kin , might be to be brought by the representative.

allowed beyond what would be proper where the thetime of the probate in common form .
actof January24, 1874. and reversing said decree
as to so much thereof as prohibits the issue of anyaction is brought by the party himself, doubted. This could not have been done at the The attesting witnesses to a will must other bonds to the Louisiana Levee Company in

The decisions of other States, being founded on

their own statutes, are not controlling .-- The sense a new and statutory action. But
common law, and it is therefore in this be competent at the timeof attestation . liquidation of its debts. Costs to be paid byap

COM . AND LEGAL REPORTER .] The executor named in the will , as Mr. Justice Field did not sit in this cause and

it is brought for the same cause as if the also his wife, is a competent attesting took no part in the decision .
M'FARLAND, J.

injured party had himself brought the witness, if he takes no beneficial interest No. 183. H. & George A. Meyer v. Chester A.

The question arises upon the plea of action. under it. Arthur, collector, etc. In error to Circuit of the

United States for the Southern District of New
the statute of limitations.

The general rule is, that if a canse of The fees and commissions to which an York . Bradley, J. , delivered the opinion, affir

tative under section 2291 of the Code,as thestatuteof limitations begins to run do not constitute such a beneficialinter causes. The sto
The action is byapersonal represen- action accruein thelifetimeof a party executor isbylaw entitled in thisState, ming thejudgment of theCircuit Court in this

No. 43. The Town of Concord v. The Portsmouthfollows: “ The right of action which a and is not suspended during the time est as to render him or his wife incom- Savings Bank. In error to the Circuit Court of

person who dies from injuries received that elapses between his death and the petentto attest the executionofawill, the United States for the Northern District of dili,
from another, or whose death is caused appointment of his representative. An- SURPLUS CAPITAL OF NATIONAL BANKS—

by the wrongful act or omission of an- gell on Lim ., Sec. 56 . the judgment ofthe Circuit Court,with costs, and

remanding the cause , with directions to awardaother, would have had against the wrong; It is different if the cause of action does First National Bank v. Peterborough.
new trial.

doer, in case death had not ensued, shall not accrue until after the death ; then in No. 532. The County of Moultrie v. the Rocking
Chapter 49, section 5, of the General ham Ten Cents Savings Bank. In error to the

not abate or be extinguishedby his general the statute doesnot begin torun Statutes, subjecting the surplus capital Circuit Court of the United States for the southe
death , but shall pass to his personal until the appointment of a representa on hand ofbanking institutions to tax , opinion, affirming the opinion of theCircuit

representative for the benefit of his tive. Angell on Lim . Chapter VII. ation, is applicable to banks organized Court,with costs and interest. Dissenting, Mil
widow and next of kin , free from the Thurmanv. Shelton , 10 Yerg.

under the act of congress establishing ler,Davis, and Field, JJ.claims of creditors." There is no statute The argument is ,that the cause of ac . national banks, approved June 3, 1864—
No. 843.Joshua Converse v. City of Fort Scott.

of limitation made expressly applicable tion in cases of instantaneous death , I 13 Stats. at Large 111 — as well as to banks for the District ofKansas. Strong, J., deliveredIn error to the Circuit Court of the United States

costs .

)

POWER OF A STATE TO TAX
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modified , it is hereby affirmed . Costs to be paid | the company to pay a fixed and definite mayor for the time being, until a suila- joice if our “ works praise us.”

We take the following report of the plete innocence was proven, and he
was

|law , and can be used without any alter

240

the opinion , reversing the judgment of the Circuit ern District of Illinois. On motion of Matt H. Carpen - move any officer so appointed, when- ounces go to a pint, while the dispenser

Court, with costs, and remanding the cause , with

directions to award a new trial.

argument of thiscause was continued by Solicitor:Gen: city require such removal, etc.".
No. 195. Gaino Whitfield v. the United States. The ever , in his opinion , the interests of the ofmedicine must give the full twenty

eral Phillips for appellee, and concluded by P. Phillips ounces.IMPORTANT TO SECRET SERVICE AGENTS . We all have learned the old

No. 167.Enoch Totten, admr.,etc., v.The Uni. for appellant. ị think that the act itself simply standard liquid measure, which says,

ted States. Appeal from the Court of Claims.
No. 205. N. H. Hammond et al., v. the Mason and

means that during the year the mayor “ twenty ounces make one pint, " and
FIELD, J., delivered the opinion, affirming the

Hamlin Organ Company. Passed ,

No. 206. Thebrig Belle, etc., v. The Pacific Mail In- has a right to say that any appointee, should be glad to know the real views of

judgment and holding that an action cannot be

maintained in the Court of Claims upou a con Nu.ce.com moram Barmeisoliertecostetc., plaintiffin for reasonswhich the interests ofthe our learned confrere, Dr. Latham ,who,in

tract with the President for secret service to the

Government. The ground of thedecision is that by Assistant Attorney GeneralSanith, for the plaintiff attorney, asking the city council to ap- ary ,” gives as the only definition of aerror,v.William Watson et al. This cause was argued city requires, shall no longer actas city his latest edition of " Johnsor's Diction

the contrar't for secret service seals the mouths of

both parties. The service was to be a secret ser No. :02. James O'Brien v. George M.Weld et al . prove his action , and, unless by a two - pint, “ Half a quart ( in medicine twelve

vice , and if, upon such a contract, an action This causewas argued byA.Vanderpoel formulaitis ihirds majority , of course the former ounces liquid measure).” -- Public Opinion .

against the Government may be maintained in
P. defendants

officer is not restored to office.the Court of Claims whenever an agent is dissa .
Adjourned until Wednesday at 12 o'clock .

tisfied with his compensation , the whole service
The statute itself gives the mayor the The Legal Gazette says :

maybe exposed ,to theserious detriment or the SUPREME COURT OF TENNESSEE. right to say who, duringtheinterreg.
John D. Lewis, Esq ., a colored citizen ,

in order that the office may not benum,
a member of the Supreme Court of Mas

any in such away:Wovid be impossible and as [ Head Notes from the Commercial and vacant, shallbetheproper officer,"The sachusetts, and of theSupreme Courtof
such services are sometnes indispensable to the

Legal Reporter .] mayormay appoint any suitable person Pennsylvania, hasat last been admitted

look for their conípensation to the contingent James Stevenson , alias Childers, v. The whichheshall haveremoved any officer, Common Pleas andthe Orphans' Court
to discharge the duties ofthe office, from

as a member of the several Courts of
fund of the department employing them , and to
such allowance from it as those who dispense that State.

until hissuccessor is appointed and of Philadelphia county . Some doubt

fund may award .

AN HONORABLE DISCHARGE PROM THE ARMY DOES
CRIMINAL LAW . - BURGLARY. INDICT- qualified, or such officer restored to

was expressed by the judges as to wheth
NOT EXTITLE TO FORFEITED PAY AND ALLOW- MENT. — The Legislature did not, by the office in the manner aforesaid.” That

act of 1875, makinga petit larcenya is, in order that the office may notbe mission to the bar of the Supreme Court
er the production of a certificate of ad

In this case it is held that an honorablo dis- misdemeanor, contemplate a change of vacant, the mayor has the right to say of this state would entitlethe holder to
charge of a soldier from service does not restore thelaw ofburglary ;and an indictment that somesuitable person shall exercise admission to their

respectivecourtsun

tion, including bounty, as heard by the Court of charging the breaking, etc. , with intent theduties of the office.

Claims.
to commit a felony , to -wit, larceny, is Now, the case presented by this in: ofattorneys by the Courts of Common

der the rules adopted for the admission

THE OSAGE LAND CASE DECIDED IN FAVOR OF THE Held sufficient.
formation, with the pleas here, is not Pleas, Nos. 1 , 2 and 4 .

Two COUNTS. — The de- such a case as is contemplated strictly by
Case 401. Leavenworth , Lawrence and Galves

ton Railway Company v:The United States. Ap: fendant, without demurring or moving the statute; it is simply whether the

peal from theCircuit Court for the district of to quash, having been convictedonly on term of office of Mr. Kettelle, as city
An exchange says :

Kansas. This was the action of the government thefirst count, cannot object that the attorney, has expired by law. 'George Beedle shot at Sheriff New.

areknown as the Osage ceded lands in Kansas. indictment contained another count for The mayor comes into office,and what- ton, in Afton , N. Y. , the other day, but a
The patents were issued by theGovernor ofthe a misdemeanorupon which he has been ever may be his reasons, Idon'tknow , law book in the sheriff's handsstopped
State in pursuance of certified bids furnished him

for the purpose by theSecretary of the Interior. it is not setout ,nor is it necessary that the bullet after it bad gone through fiftyacquitted.

The Court holds that the lands so embraced had Date .-- The indictment these pleas should set out, the reasons in leaves. Lawbooks are good for some

not been granted by Congress to the State to aia charging the offence to have been com themind of the mayor for wantingMr. thing after all.”

in the construction of the road, but were reserved mittedprevious to the finding of the in- Kettelle out ofoffice,forthat is a matter

cancelled. The Secretary of the Interior having dictment, but by mistake of the drafts. for the city council to act upon-but the THE ADJOURNMENT OF THE U. S. So

erred, his acts are void, for public oficers can man charging an impossible date, the term of office having expired by limit of

bind the government only within the scope of date may be rejected . The indictment law , the mayor hastherightto say bis
PREME COURT . - No case will be called for

ginal legislation involved in the case,it is said is good. office has expired,and ther.ght to sug- argument in the Supreme Court of the

That what is known as the Thayer act can have Charles Goaler v. The State. gest the nameof his appointee to the city United States, this term , after April 28th ,
no effect upon the case . It was passed for a sin . CRIMINAL Law.— Evidence.- Where council, and if the city council has refu- and the court will adjourn for the term,

cate the road, and a false recital Phereintod: the conrt, to show theanimus of the sed to approve his appointment,the on Monday the8th ofMay, as announced

come oneoralread into a grant of lands,or a meet the plea of self-defense, admitted proof nizetheoffice as vacant forthe time be in the proceedings of that tribunal, pub

ace expressly leavestherights of the road to be ofan old feud, and the frequent and ing, otherwise Mr. Kettelle for instance, lished elsewhere in this issue.

determined by thepreviously existing legislation. deadly threatsof the prisoner to take ( I only use the name as an illustration ),
Besides this the lands at the timewere in process the life of the deceased,Held, this was might remain in the office fifteen or High ON RECEIVERS . — The Southern

gress, aud it cannot be presumed that the Con- not error. twenty years, while thelaw provides
gress of 1871 intended to change the disposition

of them madebythe Congress of 1869. Convinced

CHARGE. — The prisoner be that his term of office shall expire atthe Law Review closes its review of “ High

thatthe act of 1863 did not grantthelands,northe ing on trial for murder in thesecond end of one year,unlesshe is re-appoin- on Receivers ” by saying : " The typog

Seuate amendment bring into being any right degree, it was not error for thecourtto ted and givesnewbonds; andit don't raphy of the book is most excellent ;
Which did not existwithoutit,the court afirms charge thejuryasto every grade of lie in the power of the city council,bya clear, handsome, and severely plain , it

Mr.Justice Davies delivered the opinion ; dis homicide. It is perhaps safe to en- majority vote, or otherwise, tokeep any isall themostfastidious coulddesire.

senting, Justices Field , Swayne and Strong.

No. 165. The Piedmont and Arlington Life In: homicide, that they maythe better

com :

lighten the jury as to allother gradesof person in an office in that way.

Waivingthese constitutional questions the dress of the book is the work of the

In error to the circuit Court of the United prehend the precise crime with which I thinkthey have been substantially Chicago LEGAL News Company , upon

Stales for the Western District of Missouri.Mil. the prisoner is charged , provided it be passeduponby the Supreme court. whose good taste and enterprise it re

It may be, if thecase is carried up and

aina hennad meg theite usescui.courirecetho co tosihecannot be convicted ofanyhigher theSupreme court has its attention called flectshighcredit.Tobothprinterand
award a new trial. to theparticular provision of this act, it publisher the profession are in this inNo. 191. Harvey Terryv. the Commercial Bank grade than that upon which heisar.

might review its decision in thematter. stance under special obligations." In
of

raigned.

the United States for the Southern District of Ala Imperial Fire Insurance Co. v. James R. and pronounce this act of 1875 unconsti- behalf of the enterprisingpublishers,

court remanding the cause to the Circuit Court,
Van.

with directions to modify the decree entered in
Now , all that is claimed by these pleas Messrs. Callaghan & Company, we thank

APPEAL .-- BOND. - A contractof fire is , that the defendant in this matter, is

thiscause by the District Court of the United insurance, in the ordinary form , and simply acting as an appointeeofthe pliment ; but for ourselves, we shall re
our cotemporary for its deserved com

conformity with the opinion of this court. Asso without a seal, not being a contract by

by appellee . ble appointment can bemade and ap
amount of money,butto pay the actual

AN EX-SLAVE CLA INSOUFLE TO THEPROCEEDS OF Corton.- estimated valueofthe property de- proved by the city council.

I think that the pleas are good in sub
The advertisement on the first page of

cendolo.case of Hallux:the United States, the court instruments described insection 3162of stance,while theremay bemoreinthem this issue, asking for a partner or an
sippiatthe timehe claims the cotton was conveyed to the Code, and an appeal by the company be overruled .than is necessary ; so the demurrer will assistant, is by a successful and expe

making a contract or of holding title, and that thepro- upon a bond forcosts and damages was rienced lawyer of this city.

ceeds rightfully belong to the personalrepresentatives properly granted .
SOME eight years ago a citizen of Mas.

was . cbarred from claiming that he was a free man, be

cause he submitted to bondage and did not assert bis sachussetts was put in prison to serve BANKRUPTCY BLANKS.- Our bankrupt

J.,delivered ,free live asprovided by the laws of the State, Swayne THE POWER OF MAYORS UNDER out a life sentence for arson . By the cy blanks have been prepared with ref

THE MAYOR'S ACT OF 1875. confession of a perjured witness his com
erence to the recent amendments to theNo. 199. Joseph Hobson and Jose M. Hurtads, v .

Daniel W. Lord, in error to the Circuit Court of the

. word ,

Cliftoru, lelivered the opinion,affirming the judg decision of Judge Cochrane, of the doned ! Havinglost eight years of his ation or interlining in any State in the
internet

. Cechinoored in this cause,with costs aud Peoria Circuit Court, construing what is life, he petitioned the state foranal: Union. We are selling large quantities

Peter L. bale et une chapeal fromthelineter ceterison known as the Mayor's bill, and defining lowancefortimewasted . Thecommit of these blanks to go to other States.

of the said Circuit Courtinthis cause,with costs and Peoria Transcript :of lords a delicore delle opinion, attirming the lecree the powers of mayors under it, from the for notshowing that he was innocent, They are printed with taste on the best

and have decided that he cannot recov : quality of American paper, and have a
No. 174. Jilton P. Harrington v. Esther R. Meyer,

widow , etc. In error to the Supreme Court of the
The court has hitherto refrained from er. What a reversal of the principles carmine line for a border.

State of Louisiana. Clifford , J. , delivered the opinion , an exercise of curiosity in regard to the of law which deem a man innocent until

adirming the judgment of the Supreme Court ,With questions involved in the decision of he is proved guilty ! Theworst of itis
CENTENIAL PAPER.–We have a quanti

Appeal from the Supreme Court of the District of Co ments upon the question in the public chance for the innocent criminal, unless ty of ye olde style legal, note and letter

troller.Gederal ofthustate of South Carolina.' Wante, sel on both sides in some respects.

No. 93. Dani maneno horreto.Dunn,Comp. press. i.differ from the views ofcoun the legislature chooses to reopenthe paper, made by yeoldepapermaker,and

matter. Wbat a chance for a Charles called centenialpaper. We will sellthe

C. J. , announced the decision , denying the motion to In the view Itake of thelaw of 1875, Readeor an Edward Jenkins ; if weonly legal cap at the office for six dollars a

ream , or in quarter ream boxes for $1.75
No. 735. ErasmusD. Force v. Wm A. McVeigh . known as the “ Mayor's Bill," the first had one or both to scarify this old com

e box . We have the letter paper folded

Waite,4. 1. announced the decision of the court,de part of section one provides that the monwealth , which is becoming so eco
ike legal cap .

'Waite, C. J., a nounced to the bar that no case will mayors of all cities in this State shall nomical that it shrinks at no meapness.

be called for argument after April 29th ,and the court bave power to appoint all officers whose - Arcadian.

will adjourn for the term on Monday, the 8th day of RELEASE DEEDS.- We have three kinds
May. election by the qualified voters is not

No. 296. Henry Gantz and A.R. Applemany. James providedfor by law. What 18 A PINT ?-A recent report
of Release Deeds ; the ordinary form ,

Kennedy. Ou motion of M. Blair, for plaintiffs , dis
Next, I find that this law gives the issued by the Governmentofficial whose with one on a page of Cap; another,

Adjourned until Tuesday at 12 o'clock ,
with two on a page, and one in which it

mayor power to remove from such offices duty it is to gauge and certify to the cor

Tuesday, April 11 .
all persons filling them . rectness of measures shows that a doubt is not necessary to describe the land,

It is claimedbycounsel for the relator fulquantityis still preferred toafixed with two on a page.

On motion of Assistant Attorney-Genera! Smith , that the mayor has only power to re one for the bottle known as a " pint.”
Daniel O. Linscott, of Boston , Mass. , was admitted .
On motion of Matt H. Carpenter , George W. Park , move the officers whom he has ap . Why this should be so we ( Medical Ex Back VOLUNES OF THE LEGAL News.

pointed, and this is the construction aminer) do not profess to understand, We can furnish, at the office, back
Ou motion of A. J. Vanderpoel . Granville P. Hawes

and Michael H. Cardoz), of New York, were admitted placed by therelator's counsel upon this nor do we see the justice of allowing the volumes 4, 5 , 6, and 7 of the LegalNews,

No.953. The Ebenezer OrpbanInstitute Jesse Yount language in be “Mayor's Act :") of champagne and th vendor of bound in cloth , with leather backs, for
Associatiun v.Courtof the United States for the south- ' the mayor shall alsohave power to re sauce to make rather less than twelve three dollars per volume.

.

etc.

of Roach whowas his master ' It is also held that Hall

Court of Claims.

United States for the Southern District of New York.

lumbix . Waitu , C. J. , announced the decision of the

advanc . this cause .

miseed with costs .

of Boston , Marg., was admitted.

“ And
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The Courts.

AND

from the ship or put on board, or suffered lectible by attachment atthe suit of the statute of the State of Massachusetts was

to go on board any other vessel during commissioner of emigration. the subject of consideration at the same

the voyage,withintent of proceeding to Conceding the authority of the Pas- term with that of New York ) were de

the city of New York. A penalty was senger Cases, which will be more fully cided by a bare majority of the court.

SATURDAY, APRIL 22, 1876. prescribed of seventy- five dollars for considered hereafter, it is argued that Justices McLean, Wayne, Catron , Mc

each passenger not so reported , and for the change in the statute now relied Kinley,andGrier held both statutesvoid;

every person whose name , placeof upon ,requiring primarily a bond for while Chief Justice Taney and Justices

birth, last legal settlement, age, and each passenger landed , as an indemnity Daniel, Nelson, and Woodbury held

occupation should be falsely reported . against his becoming a future charge to them valid. Each member of the court

The other sections required him to the State or county ; leaving it optional delivered a separate opinion , giving the

give bond on the demand of the mayor, with the ship -owner to avoid this by reasons for his judgment, except Judge

to save harmless the city from all ex- paying a fixed sum for each passenger, Nelson , none of them professing to be

UNITED STATES SUPREME COURT. pense of support and maintenance of takes it out of the principle of the case the authoritative opinion of the court.

such passenger, or to return any passen- of Smith v. Turner - the Passenger Case Nor is there to be found in the reasons

Nos. 880 and 633. — OCTOBER TERM, 1875. ger deemed liable to become a charge, from New York. It is said that the given by the judges who constituted the

No. 880. - John HENDERSON and THOMAS HENDER- to his last place of settlement, and re- statute in that case was a direct tax on majority, such harmony of views as

SON, Appellants, v.WILLIAM H.WICKMAN ,Mayor quired each passenger, not a citizen of the passenger, since the act authorized would give that weight to the decision

ofthe City of New York,andthe COMMISSIONERS the United States,to make report of theship-master to collect it of him ;and which it lacks by reasonofthe divided

himself to the mayor, stating his age, that on that ground alone was it held judgments of the members of the court .

Appealfrom the CircuitCourt ofthe United States occupation, the name of the vessel in void ; while in thepresentcase, there. Underthese circumstances,with three

which he arrived, the place where he quirement of the bond is but a suitable cases before us arising under statutes of

landed, and nameof the commander of regulation, under the power of the three different States on the same sub

NO. 633. — THE COMMISSIONERS OF IMMIGRATION, the vessel. We gather from the report State to protect its cities and towns from ject, which have been discussed as
Appellants, v. THE NORTH GERMAN LLOYD .

of the case that the defendant, Miln , the expense of supporting persons who though open in this court to all consid

Appealfrom the Circuit Court of the United States for refusing to make the report requiredin womenwas sued for the penalties claimed for are paupers or diseased, or helpless erations bearing upon the question, we
and children, coming from approach it with the hope ofattaining a

TAX ON SHIP -OWNER FOR RIGHTTOLAND the first section. A division of opinion foreign countries . unanimity not found in the opinions of

PASSENGERS-REGULATION OF COMMERCE was certified by the judges of the Cir In whatever language a statute may be our predecessors.

--STATUTES OF NEW YORKANDLOUISI- cuit court on the question whether the framed, its purpose must be determined
ANAUNCONSTITUTIONAL AND VOID.

As already indicated, the provisions of

act assumes to regulate commerce be- by its natural and reasonable effect ; and the Constitution of the United States on

de The case of the CityofNewMarkhe Milnu tween the port of New York and foreign if it is apparent that the objectof this which theprincipal reliance is placedto
mentfrom the master ofavessel of a catalogueof ports, and is unconstitutional and void. statute, as judged by that criterion, is to make void the statute of New York , is

his passengers landed in the city , renderedtothe This court, expressly limiting its de compel the owners of vessels to pay a that which gives to congress the power

mayor on oath ,with a correctdescription oftheir cision to the first section of theact, held sum of money for every passenger to regulate commerce with foreign na

last legal settlement,was a police regulation with thatit fell within the police powers of broughtby them from aforeignsbore, tions."As was said in United States v.

in the power of the State to enact,and not incon- the States, and was not in conflict with and landed at the port of NewYork , it Holliday, 3 Wall . , 417, " commerce with
sistent with the Constitutionof the United States. the federal Constitution.

is as much a tax on passengers if col- foreign nations means commerce between
2. The result of the Passenger Cases, 7 How. ,

283, was to holdthat a tax demandedof the mas From this decision Mr. Justice Story lected from them, or a tax on the vessel citizens of The United States and citi

teror ownerofthe vessel for every such passenger, dissented, and in his opinion stated that or owners forthe exercise of the right zens or subjects of foreign governments .”

was a regulation of commerce by the statein Chief Justice Marshall, who had died of landing their passengers in thatcity, It means trade and it meansintercourse.

conflict with the Constitution and laws of the between the first and second arguments as was the statuteheldvoid in the Pas. It means commercial intercourse be.

3. These casescriticised,and the weight due to of the case, fully concurred with him in senger Cases. tween nations and parts of nations in all

them as authority considered. the view that the statute of New York To require a heavy and almost im- its branches. It includes navigation , as
4. In whatever language a statute may be

framed, its purpose and its constitutional validity was void , because it was a regulation of possible condition to the exercise of the principal means bywhich foreign

must be determined by its natural and reasonable commerce forbidden to the States. this right, with the alternative of the intercourse is effected . To regulate this

effect.

5. Hence, a statute which imposes a 'burden . In the Passenger Cases, reported in 7 payment of a small sum of money, is trade and intercourse is to prescribe the

some and almost impossible condition on the ship: Howard, 283, the branch of the statute in effect to demand payment of that rules by which it shallbe conducted.

master asa pre-requisite to his landing his passen- not passed upon in the preceding case sum . To suppose thata vessel which The mind, ” says the great Chief Jus

gers, with an alternative payment of a small sum came under consideration in this court.

of money for each one of them is, in fact, a lax on
once a month lands from 300 to 1,000 tice, " can scarcely conceive a system for

the ship-owner for the right to landsuch passen It was not the same statute, but was a passengers, or from 3,000 to 12,000 per regulating commerce between nations

gers, and in effect,on the passenger himself,since law relating to the marine hospital on annum , will give that many bonds of which shall exclude all laws concerning

the ship master makes him pay it in advanceas StatenIsland. It authorized the health $ 300 with good sureties,withacovenant navigation ,whichshallbe silent on the

6. Such a statute of a State is a regulation of commissioner to demand, and if not for four years against accident, disease, admission of the vessels of one nation

commerce,and when applied to passengers from paid to sue for and recover, from the or poverty of the passenger named in into the ports of another," and he might
foreign countries is a regulation of commerce
with foreign nations. master of every vessel arriving in the such bond, is absurd, when this can be have added with equal force, which pre

7. It is no answer to the charge that such regu- port of New York from a foreign port, avoided by the payment of $ 1.50 , col. scribed no terms for the admission of

lation of commerce by a State is forbidden by the one dollar and fifty cents for each lected of the passenger before he em . their cargo or their passengers.- (Gib

Constitution, to say that it falls within the police cabin passenger, and one dollar for each barks on the vessel. bons v. Ogden, 9 Wheaton. 190.).

lalive powers itmay belong, it is prohibited to the steerage passenger, mate, sailor, Such bonds would amount in many Since the delivery of the opinion in

States if granted exclusively to Congress by that mariner, and from the master of each instances for every voyage to more that case , which has become the accepted

8.Though it be conceded that there is a class coasting vessel twenty -five cents for each than the value of the vessel. The lia canonof construction of this clause of

orlegislation which may affect commerce,both person on board. These moneyswere to bilityonthe bond would be,through theConstitution, asfar as it extends,the

with foreign nations and between the States, in be appropriated to the use of the hos- a long lapse of time, contingent on cir: transportation of passengers from Euro

regard to which the laws of the States maybe

valid in the absence of action under the authority
pital. cumstances which the bondsman could pean ports to those of the United States

of Congress on the same subjects, this can have The defendant, Smith, who was sued neither foresee nor control . The cost has attained a magnitude and import

no reference to matters which are in their nature forthe sum of $295 for refusing to pay of preparing the bond and approving ance far beyond its proportions atthat

national, or which admit of a uniform system or for 295 steerage passengers on board the sureties, with the trouble incident to it time to other branches of commerce. It

9. The statutes of New York and Louisiana, British ship Henry Bliss ,of which he in each case, is greater than the sum has becomea part of our commerce with

here under consideration, are intended to regu wasmaster, demurred to the declaration required to be paid as commutation. foreign nations of vast interest to this

late commercial matters which are not only of

national but of international concern , and which on the ground that the act was con: It is inevitable, under such a law , that country as well as to the immigrants who

are also best regulated by one uniform rule,ap: trary to the Constitution of the United the money would be paid for each pas. come among us to find a welcome and a

plicable alike to all the seaports of the United States and void. From a judgment senger, or the statute resisted or home within our borders. In addition

legislation on the subjects which they cover is against him ,affirmedinthe Court of evaded. It is a law in its purpose and to the wealthwhich someofthembring,

confided exclusively to Congresss by the clause of Errors of the State of New York, he effect imposing a tax on the owner of they bring still more largely the labor,

the Constitution which gives to that body the sued out a writ of error, on which the the vessel for the privilege of landing which we need to till our soil, build our
"right to regulate commerce with foreign na
tions." question was brought to this court. in New York passengers transported railroads, and develop the latent re

10. The constitutional objection to this tax on It was here held , at the January term , from foreign countries. sources of the country in its minerals,

the passenger is not removed because the penalty 1849, that the statute was " repugnant to

for failure to pay does not accrue until twenty- the Constitution and laws of the United is to protect the State against the con- Is the regulation of this greatsystema

It is said that the purpose of the act its manufacturers, and its agriculture.

curred by the act of landing him without pay. States, and therefore, void . ” — (7 sequences of the flood of pauperism regulation of commerce? Can it be

ment,and is, in fact,for the act of bringing him Howard , 572.) immigrating from Europe and first doubted that a law which prescribes the

11. This court does not, in this case , undertake Immediately after this decision, the landing in that city. terms on which vessels shall engage in

to decide whetheror not a State may, in the ab- State of New York modified her statute But it is a strange mode of doing this it is a law regulating this branch of com

sence of all legislation by Congress on the same

subject, pass a statute strictly limited to defending to avoid the constitutional' objection, from abroad .

on that subject, with a view, no doubt, to tax every passenger alike who comes merce ?

The transportation of a passenger from

others of thatclass, but is of opinion that to Con- and amendments and alterations have The man who brings with him impor- Liverpool to the city of New York is one

gress rightfully and appropriately belongs the continued to be made up to the present tant additions to the wealth of the coun :
power of legislating on the whole subject.

voyage. It is not completed until the

time. try, who is perfectly free from disease, passenger is disembarked at the pier in

Mr. Justice MILLER delivered the As the law now stands the master or and the man who brings to aid the in the latter city . A law or a rule emana

opinion of the court .
owner of every vessel landing passen- dustry of the country a stout heart and ting from any lawful authority , which

In the case of the City of New York v. gers from a foreign port, is bound to a strong arm , is as much the subject of prescribes terms or conditions on which

Milo , reported 11 Peters, 103, the ques. make a report similar to the one recited the tax as the diseased pauper who may alonethe vessel can discharge its passen

tionof the constitutionality of a statute in the statute held to be valid in the become the object of the charity of the gers, is a regulation of commerce, and in

of the State, concerning passengers in case of New York v . Miln , and on this city in a week after he lands from the case of vessels and passengers coming

vessels, coming to the port ofNew York , report the mayor is to endorse a demand vessel, from foreign ports, is a regulation of

was considered by this court. It was an upon the master or owner that he give a No just rule can make the citizen of commerce with foreign nations.

act passed February 11, 1824, consisting bond for every passenger landed in the France landing from an Euglish vessel The accuracy of these definitions is

of several sections. The first section— city in the penal sum of $300, condi- on our shore, liable for the support of an scarcely denied by the advocates of the

the only one passed upon by the court- tioned to indemnify the commissioners English or Irish pauper who lands at the State statutes. Butassuming that in the

required the master of every ship or ves- of emigration , and every county, city, same time from the same vessel. formation of our government certain

sel arriving in the port of New York and town in the State, against any ex So far as the authority of the cases of powers necessary to the administration

from any country out of the United pense for the relief or support of the New York v. Miln and the Passenger of their internal affairs are reserved to

States, or from any other State of the person named in the bond , for four Cases can be received as conclusive, they , the States, and that among these powers

United States, to make report in writing, years thereafter. But theowner or con decide that the requirement of a cata- are those for the preservation of good

and on oath , within twenty-four hours signeemay commute for such bond, and logue of passengers, with statements of order by punishment of crime, of the

after his arrival, to the mayor of the be released from giving it, by paying, their last residence, and other matters of health and comfort of the citizens, and

city, of the name, place of birth , last le within twenty - four hours after the land that character, is a proper exercise of their protection against pauperism , and

gal settlement, age, and occupation of ing of the passengers, the sum of one State authority,and that the requirement against contagious and infectious dis

every person brought as a passenger dollar and fifty cents for each one of of the bond , or the alternative payment eases , and other matters of legislation of

from any country out oftheUnited States, them . If neither the bond be given nor of money for each passenger, is void, be like character, they insist that the power

or from any of theUnited States, into the the sum paid within the twenty-four cause forbidden by the Constitution and here exercised falls within this class and

port of New York, or into any of the hours, a penalty of $500 is incurred, laws of the United States. But the Pas- belongs rightfully to the States.

United States, and of all persons landed | which is made a lien on the vessel, col- senger Cases (so called because a similar This power, frequently referred to in

or

into the State.
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2.

the decisions of this court, hasbeen in rule be established by treaty or by legis- and the Commissioners of Emigration, is lates back to the dateof thepassage of

general terms somewhat loosely called lation. reversed , and the case remanded, with said joint resolution of July 26, 1868."

the police power. It is not necessary for It is equally clear that the matter of direction to enter a decree for an injunc The joint resolution here referred to is

the course of this discussion to attempt these statutes may be, and ought to be, tion , in accordance with this opinion . as follows :

to define it more accurately than it has the subject of a uniform system or plan. The statute of Louisiana, which is in. “Resolved by the Senate and House

been defined already. It is not necessa- The laws which govern the right to land volved in the case of The Commissioners of Representatives of the United States

ry , because whatever may be the nature passengers in the United States from of Immigration v . The North German of America in Congress assembled, That,

and extent ofthat power, where not oth other countries, oughtto be the same in Lloyd, is so very similar to ,if not an ex: subjectto approval bythe President, the

erwise restricted, no definition of it,and New York, Boston , New Orleans, and act copy of, that of New York as to need right of way one hundred feet in width

no urgency for its use, can authorize a San Francisco. A striking evidence of no separaté consideration. In this case is hereby granted to the Union Pacific

State to exercise it in regard toa subject- the truth of this proposition is to be the relief sought was against exacting Railroad Company,and the companies

matterwhich has been confided exclu . found inthe similarity, almost identity, the bonds or paying the commutation constructingthe branch roadsconnecting

sively to the discretion of Congress by of the statutes of New York, of Louisi- money as to all passengers, which relief therewith , for the construction and

the constitution.
ana, and California, now before us for the Circuit court granted by an appro- operation of their roads over and upon

Nothing is gained in the argument by consideration in these three cases. priate injunction, and the decree in that all military reserves through which the

calling itthe police power. Very many It is apparent, therefore, that if there case is accordingly affirmed. same may pass ; and the President is .

statutes, when the authority on which be a class of laws which may be valid hereby_authorized to set apart to the

their enactments rest is examined ,may when passed by the States, until the UNITED STATES SUPREME COURT. Union Pacific Railroad Company, eastern

be referred to differentsourcesof power, same ground isoccupied bya treaty or
division, twenty acres of the Fort Riley

and supported equally wellunderany of an actof Congress, this statute is not of No. 154 – OCTOBER TERM , 1875. military reservation for depot and other

them. A statute may at the same time that class .be an exercise of the taxing power and Theargument has been pressed with THE REPUBLICAN RIVER BRIDGE COMPANY,Plain purposesin thebottom opposite ' Riley

tiff in Error, v. THEK
ANSAS PACIFIC RAILWAY City. ' Also fractional section ' one,' on

of the power of eminent domain . A some earnestness, that inasmuch as this COMPANY. the west side of said reservation , near

statute punishing counterfeiting may be statute does not come into operation In Error to the Supreme Court of the State of Kansas. Junction City, for the same purposes ;

for the protection of the private citizen until twenty -four hours after the passen
and also to restore from timeto time, to

against fraud,and a measure for the pro- ger has landed, and has mingled with or
WHAT CAN BE RE-EXAMINED IN SUPREME the public domain any portion ofsaid

COURT - LAND GRANT CONSTRUED .
tection of the currency , and the safety has the right to mingle with the mass of military reserve over which the Union

of the government which issuesit.It the population,heis withdrawn from right I set up under an act of Congress,in astate Pacific Railroad or anyofitsbranches

must occurvery often that the shading the infuence of any laws which Con- court, any matter of law found in the record,de- may pass, and which shall not be re

whichmarks the line between one class gress might pass onthe subject, and re cided by thehighestcourt oftheState, bearingon quired for military purposes ; provided,

of legislation and another is very nice, mitted to the laws of the State as its own the right so setup under the actof Congress , can

be re -examined in the Supreme Court.
that the President shall not permit the

and not easily distinguishable . citizens are . It might be a sufficient MAY REVIEW ON BOTH THE LAW AND FACT.- location of any such railroad or the

But however difficult this may be, it is answer to say that thisis a mere evasion That in chancery cases,or in any class of cases diminution of anysuchreserve in any

clear from the nature of ourcomplex of the protection which the foreigner where allthe evidence becomes a part of the re manner so as to impair its usefulness for

form ofgovernmentthatwhenever the hasarighttoexpect from the federal record being brought into the Supreme Courtof military purposes, so long asitshall be

legislationwhich belongs exclusively to ger,owing allegianceto another govern- far asmay be necessary to determinethe validity
a required therefor ".

On the 19th day of July, 1867 , the Pre

theCongress of the United States, it is ment, and looking to it for such of the right set up under the actof Congress; but sident, by a public proclamation, de

void , no differenceunderwhatclass of tionasgrows out of his relation to that in cases where the facts are submitted to a jury, claredthat by virtue of said resolution

powersitmay fall, or how closelyallied government.

to powers conceded to belong to the
But the branch of the statute which bility to review those facts, in a case coming from Railroad Company, eastern

law action , the Supreme Courthasthe sameina- | there isset apart to the Union Pacific

division ,

States. we are considering is directed to and a State court, that it has in a case coming from a (which was thenthe corporate nameof

" It has been contended,” says C. J. holds him responsible for whathe has strues the grant under which thedefendant Fort Riley military reservation, and

operates directly ontheship-owner.It Circuit Court of theUnited States.
the defendant), the twenty acres of the

Marshall,that if a law passed by a donebefore the twenty-four hours com- claims the land,and the grant under which the fractional section one, on west sideof

State,in the exercise of its acknowledged mences. Heis togivethe bondorpay plaintiff also claimsthe land.–LED,LEGALNEW8.1 said reservation near Junction City, for
sovereignty, comes into conflict with a the money, because he has landed the

law passed byCongress in pursuance of

MILLER, J. a depot and other purposes, as designa

passenger,and he is given twenty - four
This is a writ of error to the Supreme ted on a map or survey accompanying

the constitution ,they affect the subject hours' time to do this before the penalty Court of the State of Kansas. The con- the letter from the Secretary of the In
and each other like equal opposingpow- attaches .When he is sued for this pen- test in theState court concerned the title terior, of February 15, 1867.

ers. But the framers ofourconstitution alty , it is notbecause theman has been to real estate, both parties claimingun The first objection made here to the

foresaw thisstateofthings,andprovided here twenty-fourhours,butbecausehe der grantsfrom Congressmade at differ conclusion of law by thecourt, that the

onlyofitself, but of the laws madein bond or pay $ 1.50.for itby declaring the supremacy not broughthimhere andfailed to give the enttimes. In the District Court forthe resolution andproclamation confer ti.

County of Shawnee, where the suit was tle to the land in controversy is, that

pursuance thereof. The nullity of any
The effective operation of this law originally brought, the parties submitted the land of which defendant is in pos

act inconsistent with the constitution is
commences at the other end of the voy- thecaseto the court without the inter- session as fractional section one, is a

produced by the declaration that the
constitution issupreme." And where age. The masterrequires of thepassen- vention of a jury ,and that court found a part of the reservation ,whereasthe true

the federal government has acted,he ger, beforeheisadmitted on board, as a series of facts, fourteen in number, on construction of the joint resolution is,

which it declared the law to be for the that it has reference to a fractional sec

says : “ In every such casetheactof which he knows he must pay for the defendant. This judgmentwasaffirmed tion onelyingoutside ofthe reservation

thelawsof the State, though enacted in privilege of landing himinNewYork. onerrorin the Supreme court of the and adjoining iton the westside.

It is , as wehave already said in effect, a State , which decision the present writ of

the exercise of powers notcontroverted, tax on the passenger,which he pays for error brings before us.

No plat or survey , official or other

wise , accompanies this record to enable

must yield to it .” — ( 9 Wheaton, 210.) the right to make the voyage,a voyage The finding by the District court was us to understand or decide this question

It is said , however, that under the de- only completed when he lands on the received by the Supreme court of the in a satisfactory manner. Nor is this

cisions of this court, there is a kind of American shore. The case does not State as conclusive as to all facts in issue, map or letter of the secretary in evi

peutral ground , especially in that covered even require us to consider at what pe- and it is equally conclusive upon us. dence. The circuit judge, among his

by the regulation of commerce, which riod after his arrival the passenger hím- | Where a right is set up under an act of findings of fact, states distinctly that the

may be occupied by the State, and its self passes from the sole protection of Congress in a state court, any matter of fractional section one referred to in the

legislation be valid so long as it inter- the Constitution,laws, and treaties of the law found in the record, decided by joint resolution, is inside of the reserva

feres with no act of Congress or treaty of United States, and becomes subject to the highest court of the State, bearing, tion, and is the piece of land now in pos

the United States. Such a proposition such laws as the State may rightfully on the right so set up under the act of session of the defendant, and claimed

issupported by the opinions of several pass, as was the case in regard to impor. Congress, can be re-examined here. by plaintiff in this action. So far as the

of the judges in the Passenger Cases, by tations of merchandise in Brown v. In chancery cases , or in any other correctnessofthis finding depends, as it

the decisions ofthis court in Cooly v. Maryland, 12 Wheaton, 417 ,and in The class of caseswhere all the evidence be- must largely depend, on surveys not

The Board of Wardens, 12 How ., 299, License Cases, 5 How. , 504. comes part of the record in the highest produced to us, it is not open here to

and by the caseof Crandall v. Nevada, It is too clear for argument that this court ofthe State, the same record being inquiry: And as it must from its very

6 Wall., 35, and Gilman v. Philadelphia, demand of the owner of the vessel for a brought here, this court can review the nature be a mixed question of law and

3 Wall. , 713. But this doctrine has al bond or money on account of every pas- decision of that court on both the law fact,which would be concluded by the

ways been controverted in this court, senger landed by him from a foreign and the fact, so far as may be necessary verdict of a jury , it must be equally con

and has seldom , ifever, been stated with shore is, if valid ,an obligation which he to determine the validity ofthe right set clusive here.

out dissent . These decisions,however, incurs by bringing the passenger here, up under the act of Congress. But in The law question being the construction

all agree that under the commerce clause and which is perfect the moment he cases where the facts are submitted to a of the words of the grant, and the fact

of the constitution , or within its com- leaves the vessel. jury and are passed upon by the verdict, being the manner in which the existing

pass, there are powers which , from their We are of opinion that this whole in a common -law action , this court has government surveys weremadeandnum

nature, are exclusive in Congress ; and subject has been confided to Congressby the same inability to review those facts bered in reference to the fractional parts

in the case of Cooly v. The Board of the Constitution . That Congress can in a case coming from aState court, that of section one.

Wardens, it was said that, “ whatever more appropriately and with more ac- it has in a case coming from the Circuit Looking, however, to the manifest

subjects of this power are in their nature ceptanceexercise it than any other body court of the United States. purpose of the joint resolution to make

national, or admit ofone uniform system known to our law , State or national. This conclusiveness of the facts found, a grant of part of the military reserva

or plan of regulation , may justly be said That by providing a system of laws in extends to the finding by a State court, tion, to the fact that neither the grant

to be of such a nature as torequire ex. these matters, applicable to allportsand towhomtheyhave been submittedby ofthetwentyacres,confessedlytobea
clusive legislation by Congress. A reg . to all vessels, a serious question, which waiving a jury, or to a referee, where part of that tract, nor of the fractional

ulation which imposes onerous, perhaps has long been matter of contest and they are so held by State laws, as section one, were to be consummated

impossible conditions, on those engaged complaint, may be effectually and satis- well as to the verdict of a jury .- (Boggs until the President had determined that

in active commerce with foreign nations, factorily settled. v . The Merced Mining Co., 3 Wall.,- ; both could begiven up without impairing

must of necessity be nationalin its cha Whether, in the absence of such ac- Crary v. Devlin, of this term . ) the usefulness ofthe reservation for mili

racter. It is more than this, for it may tion , the States can , or how far they can , Two propositions of law ruled by the tary purposes, we are of opinion that

properly be called international. It be- by appropriate legislation protect them- State court
excepted to by fractional section one on the west side of

longs to that class of laws which con- selves against actual paupers, vagrants, plaintiff, the first of which gives con- said reservation, meant such a section to

cern the exterior relation of this whole criminals, and diseased persons arriving struction to the grant under which de- be found in the reservation on its west

nation with other nations and govern- in their territory from foreign countries, fendant claims the land , and the other side.

ments. If our government should make we do not decide. The portions of the to the grant under which the plaintiff The next objection is that the grant

the restrictions of these burdens on New York statute which concern per- claims. The first is in the following lan- does not purport to carry the fee, and as

commerce the subject of a treaty, there sons who, on inspection, are found to guage: it wasonly a use or equitable right,Con

could be no doubt that such a treaty belong to these classes, are not properly That the joint resolution passed by gress had the power to grant the fee as

would fall within the power conferred before us, because the relief sought is to Congress, approved July 26, 1866, was it did by the joint resolution of March

on thePresident and Senate by thecon. the part of thestatuteapplicabletoall andmustbe construed as a grant by 2, 1867, to plaintiff.

stitution. It is , in fact, in an eminent passengers alike, and is the only relief Congress to the defendant of the land in It is certainly true that the joint reso

degree a subject which concerns our in which can be given in this bill . controversy, and that upon the issuance lution ofMarch 2 covers geographically

ternational relations, in regard to which The decree of the Circuit court ofNew of the executive order of the President, the land in controversy , and so does the

foreign pations ought to be considered York, in the case of John and Thomas dated July 19th, 1867, the legal title to patent issued under it to plaintiff ; and

and their rights respected whether the Henderson v. The Mayor of New York said land vested in defendant, and re- Frisbie v. Whitney, 9 Wall., 187,and the

were
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error.

5. If the right of the States to pass statutes to / fee of three dollars, and for each oath upon the State of California , for by our ble to bearer, are not commercial paper, unless

Yosemite Valley case, 15 [d. , 77 , are debauched women , to which class it is from the external appearances of persons government. If it be otherwise a singl

relied on to show that Congress could alleged , plaintiff belongs. with whose former habits he is unfamil- Štate can at her pleasure embroil us in

grant the land to other parties while the The plaintiff, with some twenty other iar, he points with his finger to twenty , disastrous quarrels with other nations.

title of defendant was thus inchoate. women, on the arrival of the steamer as in this case, or a hundred if he We are not called upon by this statute

But there are two answers to this : 1st. Japan from China, was singled out by chooses, and says to the master, these to decide for or against the right of a

The title ofthe defendant, whatever it thecommissioner ofimmigration, an of- are idiots, these are paupers , these are State, in the absence of legislation by

Was, becameabsolute on the issuing of ficer of theState of California, as belong. convicted criminals,and these are lewd Congress, to protect herself by necessary

the President's proclamation , and had ing to that class,and the master of the women, and these others are debauched and proper laws against paupers and

relation back to the date ofthe joint vessel required to give the bond pre women. I have here an hundred blank convicted criminals from abroad, nor to

resolution under which it was made. It scribed by law ,before he permitted them forms of bonds printed. I require you lay down the definite limit of such right,

is , therefore, whatever its nature, an old- to land. This he refused to do, and de- to fill me up and sign each of these for if it exist. Such a right can only arise

er title than that of plaintiff. It is not tained them on board . They sued out a $500 in gold, and that you furnish me from a vital necessity for its exercise,

necessary here to decide whether it is a writ of habeas corpus, which, by regular two hundred differentmen ,residents of and cannot be carried beyond the scope

grant of the legal title, or only the grant proceedings resulted in their committal, this state, and of sufficient means, as of that necessity. When a State statute,

of a use or easement; for in either case by order of the Supreme Court of the sereties on these bonds. I charge you limited to provisions necessary and ap

it entitles the defendant to the posses. State, to the custody of the sheriff of the five dollars in each case for preparing propriate to that object alone, shall in a

sion, of which it cannot be deprived by county and city of San Francisco, to the bond and swearing your sureties, proper controversy come before us, it

an action ofejectment. 2. The joint re- awaitthe returnof the Japan , which had and I charge you seventy- five cents each will be timeenough todecide that ques

solution under which plaintiff claims, left the port pending the progress of the for examining these passengers, and all tion . The statute of California goes so

contains a proviso, that nothing there- case ; the order being to remand them to others you have on board . If you don't far beyond what is necessary or even ap

in contained, shall be construed to inter- that'vessel on her return , to be removed do this you are forbidden to land your propriate for this purpose ,as to be whol

fere with any grant of any part of said from the State. passengers under a heavy penalty. ly without any sound definition ofthe

land heretofore made by the United All of plaintiff's companions were But I have the power to commute with right under which it is supposed to be

States. As no other grant has been released from the custody of the sheriff you for all this for any sum I may justified. Its manifest purpose , as we

shown of any part of this land, except on a writ of habeas corpus issued by Mr. choose totake in cash . I am open to an have already said, is not to obtain in

the one under which the defendant Justice Field of this court. But plaintiff offer, but you must remember that demnity, but money.

claims, this proviso was no doubt in- by a writ of error brings the judgment of twenty per cent. of all I can get out of The amount to be taken is left in every

tended to exempt it from plaintiff's the Supreme Court of California to this you goes into my own pocket, and the case to the discretion of an officer, whoso

grant ; and if there had been half a doze court, as wesuppose, for the purpose of remainder into the treasury of Califor- cupidity is stimulated by a reward of

en other previous grants, it would have testing the constitutionality of the act nia. one- fifth of all he can obtain .

excepted them all as well as this, from under which she is held a prisoner. We If, as we have endeavored to show in The moneywhen paid does not go to

the operation of the joint resolution in regret very much that while the Attor- the opinion in the preceding cases, we any fund for the benefit of immigrants,

which it is found.
ney General of the United States has are at liberty to look to the effect of a but is paid into the general treasury of

In the first conclusion of law, finding deemed the matter of such importance statute for the test of its constitution. the State and devoted to the use of all

the title under the joint resolution of as to argue it in person , there has been ality, the argument need go no further. her indigent citizens. The blind, or the

1866 and the proclamation of the Presi. no argument in behalf of the State of But we have thus far only considered deaf, or thedumb passenger is subject

dent, to be in defendant, we find no California, the commissioner ofimmigra- the effect of the statute on the owner of to contribution , whether he be a rich

tion, or the sheriff of San Francisco, in the vessel. man or a pauper. The patriot seeking

The other proposition to which plain support of the authority by which plain As regards the passengers,section 2,963 our shores, after an unsuccessful strug

tiff excepted , declares that plaintiff had tiff is held a prisoner, nor have we been declares that consuls, ministers, agents, gle against despotism in Europe or Asia ,

title to all the land covered by the joint furnished even with a brief in support of or other public functionaries of any for- may be kept out because there his re

resolution of March 2, 1867, and by the the statute of that state. eign government, arriving in this State sistance has been adjudged a crime. The

patent, except that claimed by defend It is a most extraordinary statute. It in their official capacity, are exempt from woman whose error has been repaired

ant under the joint resolution of July provides that the commissioner of im- the provisions of this chapter. by a happy marriage and numerous chil
26, 1866 . migration is “to satisfy himself whether All other passengers are subject to the dren , and whose loving husband brings

As this conclusion follows necessarily or not any passenger who shall arrive in order of the commissioner of immigra her with his wealth to a new home, may

from what we have already said, it is the state by vessels from any foreign porttion. be told she must pay a round sum before

unnecessary to notice it further. or place (who is not a citizenof the Individual foreigners, however distin . she can land, because it is alleged that

The judgment of the Supreme Court United States) is lunatic, idiotic, deaf, gaished at home for their social, their she was debauched by her husband be

ofKansas is accordingly affirmed. dumb, blind, crippled, or 'infirm , and is literary, or their political character, are fore marriage. Whether a young wom

not accompanied by relatives who are helpless in the presence of this potentan's manners are such as to justify the

UNITED STATES SUPREME COURT. able to support him, or is likely to be commissioner. Such a person may offer commissioner in calling her lewd may

No. 478. - OCTOBER TERM, 1875.
come a public charge, or has been a to furnish any amount of surety on his be made to depend on the sum she will

pauper in any other country, or is from own bond, or depositany sum of money, pay for the privilege of landing in San

CHY LUNG, Plaintiff in Error, v. J. H.FREEMAN, R. sickness ordisease, existing either at the but the law of California takes no note Francisco.

and WITLIAM MCKIBBEN , Sheriff of the City and time of sailing from the port of departure of him . It is the master, owner, or con It isidle to pursue the criticism . In

County of San Francisco, California , or at the timeof his arrival in the state, signee of the vessel alone whose bond any view which we can take of this

In Error to the Supreme Court of the State of Cali a public charge, or likely soon to become can be accepted. And so a silly , an ob- statute it is in conflict with the Consti

fornia . so, or is a convicted criminal, or a lewd stipate, or a wicked commissioner, may tution of the United States, and , there

THE CALIFORNIA STATUTE RELATING TO or debauched woman ; " and no such bring disgrace upon the whole country , fore, void .

THE LANDING OFPASSENGERS ,UNCON- person shall be permitted to land from the enmity of a powerfulnation, or the The judgment of the Supreme Court
STITUTIONAL .

the vessel, unless the master, or owner, loss of anequallypowerful friend. of California is reversed , and the case

1. The statute of California, which is the sub or consignee shall give a separate bond While the occurence of thehypothet- remanded to that court with directions

jectof consideration in this case, does not require in each case,conditioned to saveharm- ical case just statedmay be highlyim: tomake anorder discharging the pris

money, as the statutes of New York and Louisiana' less, every county, city , and townof the probable,we venture the assertionthat onerfromcustody .

do, but only for certain enumerated classes state against any expense incurred for if citizens of our own government were

among which are " lewdand debauched women.' the relief,support, or care ofsuch person treated by any foreign nation assubjects U.S. CIRCUIT COURT, DISTRICT OF

2. But the features of the statute are such as to
show very clearly thatthe purpose is to extort fortwo yearsthereafter. of the Emperor of China have beenact LOUISIANA.

money from a large class of passengers, or to pre The commissioner is authorized to ually treated under this law , no admin
vent their immigration to California altogether. charge the sum of seventy -five cents for istration could withstand the call for a MARCH , 1876.

3. The statutealso operates directly on the
-senger, for, unless themaster or owner of the ves every examination of a passenger made demand onsuch government for redress. In Equity .

sel givesan onerous bond for the future protec- by him , which sum he may collect of the Or, if this plaintiff and her twenty

tion, of the State againstthe support ofthe passen, master, owner ,or consignee,orof the companions had been subjects of the HENRY R. JACKSONR ,THEVICKSBURG, SHREVERAILROAD

immigration chooses to exact,he is not permitted vessel by attachment. The bonds are to Queen of Great Britain , can any one
STOLEN BONDS PAYABLE TO BEARER ,WITH

to land from the vessel. be prepared by the commissiouer and doubt that this matter would have been THE PLACE OF PAYMENT LEFT BLANK ,
4. The powers which the commissioner is au two sureties are required to each bond, the subject of international inquiry, if ARE NOT NEGOTIABLE COMMERCIAL PA:

thorized to exercise under this statute, are such PER, AND ARE NOT BINDING ON THE COM
as to bring the United States into confict with and for preparingthe bond the commis- not of a direct claim for redress ? Upon

PANY.

foreign nations,and whichcan only belongto the sioner is allowed to chargeand collect a whom would such a claim be made ? Not
. 1. Bonds & , .

protect themselves in regard to the criminal,the administered to a surety, concerning his constitution she can hold no exteror re.
the amount of the bond is fixed and definite .

pauper, andthediseased foreignerlandingwithin sufficiency as such, he may charge one lationswith other nations. Itwouldbe 2. Bonds were issued by a railroad company,

to

laws as are absolutely necessary for that purpose,
dollar. It is expressly provided that madeupon the government of theUni- by each ofwhich it promised to pay to bearer 225

and this mere police regulation cannot extend so there shall bea separatebondfor each tedStates . Ifthat governmentshould pounds sterling, in London, or one thousand dol

far as to prevent or obstruct other classes of per passenger, that there shall be two sure- get into a difficulty which would lead to terest ateight percent. Theinterest coupons at

ortosuspension ofintercourse, ling each ,if payable in London, or forty dollarscial intercourse with the people of the United ties on each bond, and that the same

States. sureties must not be on more than one would California alone suffer, or all the each if payable in New York or New Orleans.

6. Thestatute of California, in this respect , ex : d , and they must in all cases be resi- Union? If we should conclude that a The face of the bond recited that the President of

tendsfar beyond the necessity inwhich the right dents of the state .
pecuniary indemnity, was proper as a

the company wasauthorized to fix by his indorse
is founded ,if it exists at all, and invades the right

of Congress to regulate commerce with foreign na If theship -master or owner prefers, satisfaction for the injury,wouldCalifor interest. On the back ofthe bondswas a printed
tions, and is, therefore, void.

hemay commute for these bonds by nia pay it, or the federal government ? indorsement, signed with the genuinesignatureof

MILLER, J.
paying such a sum of money as the If that government has forbidden the thePresident,butthe place of payment of the

While this case presents for our con- commissioner may in each case think States to hold negotiations with any for- bonds werestolen ,and were transferred to bona

sideration thesame classofState sta- proper to exact , and after retaining eign nations, or to declare war, and has Adeholders for value. Held,

tutes consideredin the cases just dis- twenty per centof the commutation taken the whole subjectofthese rela- alihe blandtkyeh in the indorsements

posed of, it differs from them in twojvery money for his services, the commissioner tions upon herself, has the Constitution, (b. ) That the bonds were not commercial pa

important points. is requiredonce a month to deposit the which provides forthis, done so foolish per, and were not binding on the company in the

These are, first:The plaintiff in error balance with the treasurer of theState. a thing as to leave it in thepowerof the hands of bona fide holders for value.

was a passenger on a vessel from China, - (See chapter I., article VII. , of the States to pass laws whose enforcement This cause was heard upon exceptions

being a subject of the EmperorofChina, Political Code of California ,as modified renders the general government liable filed to the report of themaster.

and is held a prisoner because the owner bysection 70 of the amendments of to just reclamations which it must an The purpose of the bill was to bring

or master of the vessel who brought her 1873-4 .) swer, while it does not prohibit to the about a sale of the road of the defendant

over refused to give a bond in the sum It is hardly possible toconceive a stat- States the acts for which it is held re- company, to pay the bonds secured by a

of five hundred dollars in gold , condi- ute more skilfully framed to place in the sponsible ? mortgage executed by the company .

tioned to indemnify all the counties, hands of a single manthe power to pre
The Constitution of the United States A reference was made to the master to

towns, and cities of California against vent entirely vessels engaged in a for. is no such instrument. The passage of ascertain and report what bonds were

1 liabilityfor her support ormaintenance eign trade, say with China,from carrying laws which concern the admission of cit- bona fide issued by the Vicksburg, Shreve

for two years . passengers, or to compel them to submit izens and snbjects of foreign nations to port and Texas Railroad Company, the

Secondly, the statute of California, to systematic extortion of the grossest our shores belongs to Congress and not names of the owners, and the amount

unlike those of New York and Louisiana, kind. to the states. It has the power to regu- due to the holders of the said bonds so

does not require a bond for all passen The commissioner has but to go aboard late commerce with foreign nations; the issued.

gers landing from a foreign country, but avessel filled with passengers ignorant responsibility for the character ofthose The master reported seven hundred

only for classesof passengers specifically ofour language and our laws,and with regulations andthemannerof their ex; and fifty bonds of $ 1,000 each ,as having

described, among which are lewd and out trial, or hearing, or evidence, but I ecution belongs solely to the national | been bona fide made and issued by the

war
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company, and as secured by said mort But it is claimedthat the uncertainty or receiving greater sums thanhe was court from judgments,etc., fortaxes and

gage. is cured by the genuine signature of the entitled to under the law, you should be assessments, and orders for the sale of

The report then gives a listof two bun- President of the railroad company ap- satisfied that he knew he was violating lands by administrators, etc. The lan

dred and twenty -eight bonds of $ 1,000 pended to the indorsement upon the the law, and the fact that he demanded guage of the 187th section is certainly

each ,whichthemaster says werenot bonds as aboveset forth . It is truethat orreceivedthe several amounts charged broad enough to embrace a bastardy

bonafide issued bytherailroadcompany, the indorsement leaves the place of pay, in the indictment,is not of itself suffi. case, and the188th section is too narrow

and are not secured by the said mort- ment blank , and so leaves the amount cient to sustain the indictment. to exclude it. As the law was amended

gage. and interest of the bonds uncertain . But
You must arrive at his knowledge from and now stands we have no hesitation

To this part of the report exceptions the argument is, that the President hav- the facts and circumstances, testified to in saying that the appeal may be taken

have been filed by several of the holders ing signed the indorsement, and left the in the case . The law does not authorize to the Circuit court, and a trial de novo

of the excluded bonds, on the ground place of payment blank, the holder is the collection of fines, penalties or cost, be there had.

that themaster erred in reporting that authorized to fill the blank , and thus from a tax -payer, until he is delinquent. The trial was had in the County court

said bondswere not secured by the render the amount of the bond definite By a delinquent, ismeant a tax -payer to after the act of 1874 went into effect, and

mortgage.Upon these exceptions the and certain, and thatthat is certain which whom notice has been given , andde- thepractice inthe casethereafter was
case was heard . can be made certain , mand made of the tax due from him. regulated by the latter act,which was in

Messrs, Thos. ALLEN CLARKE, Thos. L. If the holder of the bill were authori A person who carries on business re- force when the trial was had. The act

BAYNE, Jos. P. HORNOR, for the excep - zed to fill this blank ,doubtless the result quiring the payment of a special tax, of 1874 does not require cases then

tions. claimed to flow from this fact would fol- without having paid the same, though pending to be tried under the act of

Mr. John A. CAMPBELL, contra . low . But is the holder of these stolen violating the law, is not a delinquent 1872, but by its own forceit wiped out

Woods, Circuit Judge. bonds authorized to fill this blank in the within the meaning of thelaw, ofwhom , and abrogated it and supplied its place.

The facts upon which the master re- indorsement ? Heis not expressly au, whenhemakespaymentofhistax Nor did theparties acquire a vested right
lied for the basis of so much of his re- thorized, forthe bond says that placeof mileage can be collected . If you shall to the rules of practiceor modes of pro
port as is excepted to, are as follows: payment should be designated by the be satisfied from the evidence, that the cedure prescribed by the act of 1872.

In April,1864 ,duringthe late war President. .Can it besaidwhen the defendant, Highleyman, while proceed. They were liable to be rightfully

carried on by the United States against President signedtheindorsment andleft ing through his collectiondistrict, either amended,alteredor repealed, and others

theseceding States, the bonds in ques . the place of payment blank, he autho- by accident,oron inquiry, learned that substituted intheir stead.

tion were in theoffice of the railroad rized any onewhomight steal the bonds the persons named in the indictment The remainder of tbe opinion, relating

company, at Monroe, Louisiana. During orto whom the thief might sell them , to were doing businesswithout having paid

themonthjust named, a raid wasmade fill the blank ? If anyone wasautho- the special tax required by law , and he mainly to questions of fact, is omitted .

uponMonroe bythe naval forces of the rized by implied contract to fill the collected of them , orundertook ,upon -ED.LEGAL News.

United States, and at that timethe office blank , it was some person to whom they payment of the tax ,to procure for them N. C. WARNER, for relator.

of the companywas brokenopen,and had beenissued by thecompany, or who theirstamps,hewas not entitled by law

these bonds carried off by persons con- bad acquired them after such bona fide to charge them mileage,and anyamount WHAT CONTRACTS ARE AGAINST PUBLIO

nected with the expedition,without the issue. Therecan be noimplied authority demanded and received by himwasil- Policy.- The SupremeCourt of Missou

consent or knowledge of any of theoffi- toanyonetofill the blank, unless the legal.In order to ascertain whether
cers of the company. In short, the bonds were bona fideissued and delivered the defendant knew such collections to ri , in delivering an opinion last week in

bondswere stolen from the office of the by the railroad company. To hold that be illegal, you will carefully consider all a case which involved the question

company. They were afterwards put in the thief of the bond, or any one said and done by him at the time, as whether a contract was void as against

circulation, and bought by the holdersat bulding under him , had 'implied autho- well asafterwards, regarding thecollec

from fifteen to twentycentson the dol- rity to perfect the bond, appears to me to tions. The law requires all deputy col

public policy, said :

lar. The face of the bonds certified that be entirely untenable. lectors who collect under distraint war . We see nothing contrary to the public

the Vicksburg, Shreveport and Texas The uncertainty in the bond, as to rants, to return such warrants with the policy in the contract set out in the peti

Railroad Company is indebted to John amount of both principal and interest amounts collected thereon, including all tion , and think it is clearly one which

Ray, or bearer, for value received, in the and placeof payment, remains, notwith costs,finesand penalties, to the collec- thecourtmust enforce,

sum of eithertwo hundred and twenty- standing the signature of the President tor. Ifyou shall
findfrom the evidence What constitutes public policy is not

five pounds sterling, or oneth
ousand dol. to the indorsement; and this uncertain either that the defendant had no dis- perhaps exactly determinable ; it is in

lars, lawfulmoney of theUnited States tydeprives thebondsof the quality of traint-warrantat the time ofmakingthe definitein its nature, changingwith the

of America,to wit: Two hundredand negotiableinstruments . Theholders, collections, or that he failed toreturn habits, wants and opinions ofsociety,twenty - five pounds sterling, if the prin- though bona fide for value, are not pro- the distraintwarrantto the collector as Forestalling, regranting and engrossing

cipal and interest are payable in London, tected by the rules which govern the required bylaw , this is evidence which were prohibited by statute in England

and one thousand dollars, lawful money transfer of commercial paper, and must may be considered by you, in arriving at threehundred years ago,and werecon

of the United States of America,ifthe hold thebondssubject to alltheinfir- the knowledge defendant had of the na- sideredto be against public policyso
principal and interest are payable in mities which attach to the title to them. ture of the collection made byhim .You lateas the time ofBlackstone. They are

New York or New Orleans, which sum These views are sustained by the will, however, make up your verdict now the great basis of profits are not

said company promises to pay to John Court of Appeals of the State of New from the whole evidence in the case . only practiced every day, but are recog

Ray, or bearer,on the first day of Sep York,in a casearising upon someof You are thejudges of the credibilityof nized as the very life of trade, and with

tember, A.D. 1877, and also to pay an in- these samestolen bonds, inwhich it was the witnesses,and it is with youtogive out them itmaybe said thatcommerce,

terestthereonat the rate of eight per decided that abonafideholderof the what weight you will, to thetestimony as known amongstus,would be at an

cent. per annum , on the first day of bonds was not authorized to fill the of every witness. You mustbe satisfied , end. To buy merchandise on its way to

March and the first day ofSeptember of blank left by the President in the in- without a reasonable doubt of thedefen- market, to buy provisions in any market

ach and every year ; andthe dorsement,andthat heacquiresand dant's guilt. If you havesuchadoubt and sellthem again in the samemarket,

President of said companyis authorized couldconveyno title to the bonds. Led- arising upon the facts and circumstances or within four miles of theplace, orto

to fix by his indorsement, the place of wick v. McKinn et al. , 53 N. Y., 307. testified to in the case, you should ac- buy up provisionsin large quantities for

payment of principal and interest, in The exceptions to the master'sreport quit. Your duty is to find upon each the purpose ofselling them again, were

conformity withthetenorof this obiiga- must be overruledand the report con- count of the indictment, guilty or not statutory offenses in England in themid
tion. The bonds were signed by the firmed .-- The Louisiana Law Journal. guilty, except the first,which has been dle of the last century, and were recog

President and the treasurer, and bore the dismissed.
nized as offenses at common law long

seal of the company.
Through the kindness of MARK J. After an absence of about two hours, after the repeal of the statute. It is

Upon the back of each of the bonds in LEAMING, of the Jefferson City bar, we
the jury returned a verdictof guilty on quite safe to consider that they would

question, was an indorsementas follows :
one count, there being four in the indict- not now be held to be against public

I hereby agree that thewithinbonds have received the following charge : ment. policy.

and the interest coupons thereto at U. S. DISTICT COURT W. D. OF MO. J. S. BOTSFORD, U. S. Dist. Atty. , M. T.
Contracts in total restraint of trade or

tached , shall be payable in C. Williams, Asst. Att., for the Gov't.
of marriage against the prohibitions of

“ C. G. Young, President.”
THE UNITED STATES V. SAMUEL L. HIGHLEYMAN . HORACE B. JOHNSON,GEORE G. VEST, and statutes, to infringe a copy-right, to de

The coupons attached to said bonds EX . U. S. COLLECTOR - EXTORTION –GUILTY M. J. LEAMING, for defendant.
fraud the government or third parties ,

declared that, “ The Vicksburg, Shreve
KNOWLEDGE. to oppress third parties, or prevent the

port & Texas Railroad Company will pay 1. The defendant was an ex -revenue collector ; We are under obligations to NORMAN tion of public duty , that tend to encour
duecourseof justice, or induce a viola

the bearerherenf (on a specified date) the charge was extortion , and the court dwells

ninepounds sterling , if payablein Lon- specially upon the guilty knowledge which
the C.WARNER, ofthe Rockford bar, for the age unlawful or immoral acts, or that are

don, or forty dollars, if payablein New tion on the chargeofextortion, that by the use of following opinion :
founded on trading with an enemy, are

York or New Orleans." Upon this state the word knowingly, something more is meant SUPREME COURT OF ILLINOIS.
all against public policy and void. And

of facts, the question for solution is, than what is implied, in the legal presumption probably this is a complete enumeration

whether the bonds are good inthehands that every man must know the law.
2. SPECIAL Tax - WHEN NOTADELINQUENT.

of the several classes to which contracts.
OPINION FILED JANUARY 21 , 1876.

ofbona fide holders for value. If the That a person who carries on business, requiring WILLIAM W. HOLCOMB X. THE PEOPLE ex rel. Har Undoubtedlythe courtswill give no
against public policy may be reduced.

bonds are negotiable ,this inquiry must the payment ofa specialtax, without having paià

be answered in the affirmative.
the same, though violating the law , is not a delin

countenance to an action founded on a
quentwithin the meaning of the law, of whom , Appeal from Winnebago.

Generally, bonds iesued by a corpora when he makes payment of his tax,mileagecan
contract which comes fairly under any

BASTARDY - APPEALS FROM COUNTY COURT
tion and payable to bearer, have the be collected.–TED. LEGAL News.] one of these heads. But we utterly fail

-ACTS RELATING TO , CONSTRUED .

qualities of negotiable instruments. Charge of Judge KREKEL : Opinion by WALKER, J.
to see that the contract set forth in the

Commissioners of Knox Co. v. Aspin The indictment which you are consid A motion wasentered in this court to petition can be brought under anyone

wall, 21 How .,539;Woods v . Lawrence ering, is drawnundersection 3169 ofthe dismissthe appeal, upon the grounds ofthem . It is urged thatit is acombi

Co., 1Black, 386 ; Mercer Co. v. Hackett, U. S. Statute,andprovides that " every that an appealdid not liefromthe nation againstthe public to keepup

1 Wall., 83.
officer or agent appointed and acting County to theCircuit Court, and the prices, but it seems very clear that it is

But itis claimedthat thereare pecu- under theauthority ofanyrevenuelaw case of Peakev. The People (unreported ), nothing ofthe kind . A custom ofoffer

liarities about these stolen bonds which of the U.S. * * who knowingly de- is referedto in support of the motion: ing a bonus to certain organizationsto

deprive them oftheir character as ne mandsother or greater sums than are Thatmotion having been reserved to the hold festivals in this private park , or in

gotiableinstruments. These are, that authorized by law ,orreceivesany fee, finalconsideration of thecase, we have that,must, onewouldthink , have a ten

the amount for the payment of which compensation or reward, except as by considered and decided the motion as
dency to enhance the price of admission

the bond is given is uncertain . It is law prescribed * * shall be pun- preliminary to the examination of the to the entertainment. ' An agreementto

clear that the sum of two hundred and ished, etc.”

errors assigned on the record. In Peake's be no longer a party to such a system of

twenty five pounds, payable in London, About the defendant having been a case, supra, it was heldthat by the unfair competition, strikes us as being

with ninepounds interestpayableevery revenue officerwhenhe collected the CountyCourtActof 1872, an appealwas eminently in the interest ofgood mor

six months at the same place is entirely severalamountscharged intheindict- given to the Circuit court in bastardy als, fairandfree trade,and honestrival

different from one thousand dollars,payment as having been illegally collected cases . But the right of appeal is given ry in business. If dry goods houses in

able in New York or New Orleans, with by him , thereis no dispute. from the County to the Circuit courtsby
a certain town should agree to employ

forty dollars interest, payable semi

annually at thesameplaces. This un- inglydemands or receives anygreater act (R. S., 344),declares thatappealsmay be much of the same character, and we

Thelanguage of the law is, who know the act of 1874. The187thsection of that po drummers for trade, or hotel keepers

certainty, unless cured, deprives the sum than he is entitled to by law . By be taken from the final orders, judgments

bonds of their character as negotiable the use ofthe word “ knowingly ” some and decrees ofthe Courty courts to the can see nothing illegal about it.

interests. Story onPromissory Notes, thing more is meant than what is im- Circuit courts, etc., in all matters, except
B, CALLAGHAN of the well known law

&& 20, 21 ; Storyon Bills , & 42 ; Bayley on plied, in the legal presumption thatevery asprohibited'in the next section.
Bills, & 11 ; Parsons on Notes and Bills, & man must know the law . In order to The188th section allows appeals and publishinghouseof Callaghan & Co.,has

37 . find the defendant guilty ofdemanding writs of error tobe prosecuted to this I been appointed collector for the Town of

South Chicago.
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CHICAGO LEGAL News. the UnitedStates into conflictwithfor- tomake it in this statelawful foralaw. tersare again appropriatelydivided into

THE HOMESTEAD RIGHT OF A WIDOW AS

AGAINST HEIRS .

AT Nos. 161 AND 163 FIFTH AVENUE

MERCE

COURT OF CLAIMS - RULE OF EVIDENCE .

eign nations,and which can only belong yer to take a suit on shares, as a farmer sections, devoted to branches of the

to the Federal government ; that if the can a farm . We do not believe in this general subjects treated of in the chap

Ler bincit .
right of the States to pass statutes to trading in lawsuits. This is an unusu- ters.

protect themselves in regard to the crim- ally interesting opinion to the profession. It is wrong to suppose that this is a

MYBA BRADWELL, Editor . inal, the pauper, and the diseased for
work intended only for justices of the

eignor, landing within their borders NOTES TO RECENT CASES. peace. It states the law and gives the

exist at all, it is limited to such laws as forms in criminal matters in the State
CHICAGO : APRIL 22, 1876.

are absolutely necessary for that pur for both courts of record and justices of

pose , and this mere police regulation The construction of the homestead the peace. There are many forms in
Publahod EVERY SATURDAY by the

cannot extend so far as to preventor ob- law of 1873 was lately before the Circuit this volume that cannot be found else

CHICAGO LEGAL NEWS COMPANY, struct other classes of persons from the Court of Henry county , in a proceeding where ; and so far as we have been able

right to hold personal and commercial for partition , wherein the widow claims to examine them they appear to bewell

intercourse with the people of the Uni- dower in all her deceased husband's real drawn, and just the forms needed in

TERMS:-TWO DOLLARS por annan ,in advance ted States ; that the statute under con estate, and, in addition thereto , her right such a work. Much labor has been ex
Single Copies, TEN OENTS .

sideration in this respect extends far ofhomestead, and a decree was entered pended by Mr. Moore in the preparing

beyond the necessity in which the right according to her claim , by Pleasants, of this volume.

call attention to the followingopin- is founded, if it exists at all, and invaded Judge. The Notes occupy about one-third of

ions, reported at length in this issue : the right of Congress to regulate com It will be remembered that all the it, and contain references to the authori

Tax ON SHIP OWNER FOR RIGHT TO merce with foreign nations,and is there- homestead statutes previous to that of ties cited to support the law as stated in

LAND PASSENGERS - REGULATION OF COM- fore void . 1872, exempted the homestead to the the text. These notes will saye the

STATUTES OF NEW YORK AND STOLEN BONDS PAYABLE TO BEARER.— widow only as against sales for the pay. criminal lawyer in this State a great

LOUISIANA UNCONSTITUTIONAL AND VOID. The opinion of the United States Circuit ment of debts . The acts of 1872 and amount of labor in searching for au

– The opinion of the SupremeCourt of Court for the district of Louisiana, by 1873 exempts them also “ from the law thorities. That portion devoted to the

the United States by MILLER, J. , holding, Woods, J. , holding that stolen bonds of descent and devise . ” Sections 1 and indictment, and giving forms of indict

that the statutes of New York and Lou- payable to bearer, with the place of pay- | 2 of the act of 1873, and 36, 37 of the ment, will be exceedingly useful in

isiana, imposing a tax upon ship owners ment left blank , are not negotiable com- dower act, also & 44 as amended by actof practice. The indictment drawn by our

as a pre-requisite to their landing their mercial paper, and are not binding on 1875, p. 75, were cited .
old friend Carlos Haven, under which

passengers under consideration, are in the railroad company that issues them.
William Jackson was tried , convicted

tended to regulate commercial matters U. S. COLLECTOR - EXTORTION – GUILTY The Supreme Court of the United and hung,is here given in full. Various

which are not only of national but of KNOWLEDGE. -The charge of Judge States, in the case of Moore v. The Uni- forms of pleas and affidavits for con

international concern, and which are also KREKEL, of theUnitedStates District ted States, 22 Int.Rev. Rec., 106,held that tinuances will be found useful inthe

best regulatedbyone uniform rule, ap- Court for the western district ofMissouri,the Courtof Claims, in which thecourt baste of criminal practice. The closing

plicable aliketo all the sea ports of the ina case where an ex-deputy collector tries both fact and law ,cannotadoptits portion oftheworkis devotedtothe

United States. That these statutes are, was indicted for extortion , the court own rules of evidence, but must be
bill of exceptions and the manner of

gov

therefore, void, because legislation on dwells specially upontheguiltyknowlerned by the rules of the common law , getting a criminal case into the su

the subjects which they cover is confided edge which the officer should have in unless Congress has otherwise enacted, preme court for review,
Mr. Moore

exclusively to congress by the clause of order to warrant a conviction on the or some special reason demands a differ says the object of the book is, first,

the constitution which gives to thatbody charge of extortion, and holds that by ent rule.

to furnish sheriffs and constables a

" the right to regulate commerce with the use of the word “ knowingly ,” some MALICE PROSECUTION . ' full and complete guide in criminal

foreign nations. " That the constitu- thing more is meant than is implied, in In Sax v . Laws et al., 1 Cinn. Law Bul- cases, and , secondly, to furnish to

tional objection to this tax on the the legal presumption that every man letin, 78, the Superior Court of Cincinnati the members of the profession and to

passenger is not removed, because must know the law. This ruling of the held that an action cannot be maintain the courts a concise statement of the

the penalty for failure to pay does not learned judge is in accordance with good ed for damages for the malicious institu- law now in force relating to crimes and

accrue until twenty -four hours after he sound reason. Congress, in using the tion and prosecution of a civil suit, with to the procedure for their punishment.

is landed . The penalty is incured by word “ knowingly, ” certainly meant that out cause,such suit beingunaccompanied The new constitution and the revised

the actof landing him without payment, a person , before he could be convicted by an arrest of the defendant or the sei- statutes of 1874, which so seriously

and is, in fact, for the act of bringing under this statute , should have done zure of his property .
changed the criminal law of the State,

him into the State . The court does not some act, or omitted to do some act, SHIPPING A CORPSE, AND RETURNING THE made it absolutely necessary for a

in this case , undertake to decide wheth which he knew was a violation of the
volume embracing these changes, and

er or not a State may, in the absence of law . The District Court of Hamilton coun
bringing the decisions ofthe courts upon

all regulation by congress on the same BASTARDY . APPEAL County ty, in the Am. Ex. Co.v. Eply, 1 Cinn. Mr. Moore,by the honest hard work be
criminal law down to the present time.

subject, be strictly limited to defending Court. — The opinion of the Supreme Law Bulletin, 77, held that the consignee stowed on this volume, deserves the

itself against paupers, convicted crimi- Court of Illinois, by WALKER, J. , in a of goods has theright to open the pack

nals, and others of that class, but is of bastardy case , as to the right of appeal age and examine its contents, to ascer
patronage of the profession .

opinion that to congress rightfully and from the County court, and construing tain whether they were such as were or ON POISONS IN RELATION TO MEDICAL

appropriately belongs the power of leg- the various statutes relating thereto . dered by him, before he was bound to JURISPRUDENCE AND MEDICINE. By

islating on the whole subject. This is Alfred Swaine Taylor, M.D., F.R.8 .,

CHAMPERTY. — The opinion of the Su- accept the package ; that a consignor
Fellow of the Royal College of Physi

an unusually long opinion , but on ac
cians, and Lecturer on Medical Juriscoant ofits great importanceand its preme Court of Missouri, by BAKEWELL, sending a casket containing a corpse has

J. , stating what is champerty as defined no lien on the corpse for the price of the prudence in Guy's Hospital. Truditur

general interest we give it entire. Dies Die Third American from the
by the English authorities, stating that casket; that to give him such a lien

WHAT QUESTIONS CAN BE REVIEWED IN Buch decisions are not now applicable to would be against public policy .
third and thoroughly revised English

edition. With 104 Illustrations.

THE FEDERAL SUPREME COURT. - The opin. Missouri, refusing to follow the opinion of Philadelphia : Henry C. Lea. 1875 .

ion of the Supreme court of the United the Supreme Court of Illinois in Thomp Recent Publications. Sold by Jansen , McClurg & Co., book

States, by MILLER, J. , holding that where son v. Reynolds, reported in 7 Chicago
sellers, Chicago.

a right is set up under an act of Congress Legal News, 188, holding a champertous A PRACTICAL TREATISE ON CRIMINAL Law , Few men have done more for medical

in a State court, any matter of law found contract void, and the opinions of the AND PROCEDURE IN CRIMINAL CASES, jurisprudence than Dr. Taylor. His

in the record decided by the highest Supreme Courts of Irdiana and of Ken BEFORE JUSTICES OF THE PEACE AND works are always thorough and practical.

court of a State, bearing on the right 80 tucky to the same effect; and holding IN COURTS OF RECORD IN THE STATE OF The volume before us is the third Ameri

set up under the act of Congress, can be that a contract made between attorney
ILLINOIS, WITH FULL DIRECTIONS AND

re- examined in the Federal Supreme and client, that the attorney shall prose
FORMS FOR EVERY CRIMINAL CASE. By

can from the third English edition of his

Ira M. Moore, author of “ Moore's work on poisons. The former editions

court. The court construes the grant cute a suit for the recovery of real or Civil Justice.” Chicago : Callaghan are too well known to both the legaland

under which the defendant claims the personal property , the attorney to re and Company. 1876. medical professions to require any ex

land, also the grant under which the ceive a portion of the property recovered , Always upon the appearance of a new tended notice in these columns. The

plaintiff claims the land.
as full compensation for his services, is law book the profession desire to know author says the present volume is based

THE STATUTE OF CALIFORNIA RELATING not void in Missouri, and that in Mis- its size and the subjects upon which it on the two previous editions ;butthatthe

TO THE LANDING OF PASSENGERS UNCON. souri the law places the lawyer, the doc- treats, and whether it is carefully and complete revision , rendered necessary

STITUTIONAL.- The opinion of the Su- tor, the preacher and the school-master skillfully written. The profession always by time, has converted it into a new

preme court of the United States by on the same footing of common right, as admire a fine appearing book, but they work ; that it is offered as a manual for

MILLER, J. , holding that the statutes of to the recovery of compensation. This after all care more for the matter the use of students and practitioners in

California, which requires the master or is a very able and exhaustive opinion, it contains than they do for its ap- law and medicine. The author has

owner of vessel to give a hond before but we think the rule laid down by the pearance. This volume contains 821 omitted a description of those poisonous

he is permitted to land certain passen- Supreme CourtofIllinois is in accord - pages. It is divided into five chapters, substances which have not hitherto

gers for the future protection of the State ; ance with the English authorities, sus as follows : Chapter 1 treats of Crimes given rise to investigations before legal

against the support of such passengers, tained by the wisdom of ages and best in General ; 2, Proceedings in Criminal tribunals . A number of illustrations

or to pay such sum as the commissioner calculated not to promote litigation. It Cases before Justices of the Peace ; 3, have been introduced. Some chapters

of immigration chooses to exact, is un- is evident that the legislature of this Proceedings in Cases which may be tried have been omitted, some divided and

constitutional, and the powers which the State so regarded it,for after the opinion before Justices of the Peace ; 4, Specific others added, to make the work keep

commissioner is authorized to exercise was published , that body, by a very large Offenses ; 5, Proceedings in the Circuit pace with the changes in medical science

under this statute, are such as to bring ' majority, refused to change the law so as Court in Criminal Cases. These chap- 1 and the adjudications of the courts.
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the same effect.

SUPREME COURT OF MISSOURI. is , whether a champertous contract be law ofmaintenance and to qualify that of state of society amongstus doesnot re

void in Missouri.
OPINION FILED IN APRIL, 1876.

champerty.” Accordingly the old law of quireit. The tendencyof legislation and

By the act of the 19th of January, maintenance was included in the gen- of judicial decisions is, we think, against
BASI DUKE et al . v. Asa HARPER et al.

1816, the Spanish law was abolished in eral repealing act, and Chancellor Wal. it. Clientsmay be safely left to the pro

Appeal from the Circuit Court of St. Louis County . Missouri, and the common law of Eng. worth speaks of the " absurd doctrines tection of the courts, who will relieve

CHAMPERTY - MAINTENANCE - THE LAW IN land adopted in its place . That statute of maintenance that grew out of the ne - against extortion or unfair dealingshould

MISSOURI, ILLINOIS AND OTHER STATES .
provides that " The common law of cessities of a semi-barbarous age, being a proper case arise . Public policy re

1:MAINTENANCE.- The court states what is liament'made prior to the 4th yearof ing been virtually abrogated long before from the Roman law , which regarded
England, and all statutes and acts of Par- swept away in the general revision, hav- quires no other protection . Analogies

2. CHAMPERTY. - The court stateswhatischam . James I. , andwhich are of a general na- that time.” compensation to the advocate as a mere

perty, and does not follow the decision of the Suture, not local to that kingdom , which It was long ago heldinPennsylvania honorarium or gratuity, or from the old

Peported in 47 CHICAGO LEGAL NEWS, 188,Kolding commonlaw and statutes are not repug- [Stoever o. Whitman, 6 Binney), Chief commonlaw ,which regarded itin a sim

a champertous contract void ;nor the opinions of nant to, or inconsistent with, the consti- Justice Tilghman delivering the opinion ilar light, are out of place in a practical

the Supreme Court of Indiana and Kentucky,to tution of the United States, or the stat- of the court, in 1814, that it is no ob- age. According to English law, the phy

3. A CHAMPERTOUS ' CONTRACT IN MISSOURI. ute law in force for thetimebeing, shall jection to a conveyance of land that the sician can recover a fee, the surgeoncan

That a contractmade between attorney and client be the rule of action and decisionin this grantor is out of possession. “ It may not ; the attorney is legally entitledto

that theattorney shall prosecute a smeta forthe res State, any law, custom ,or usage to the beaffirmed with certainty," says that compensation, but thebarrister'sservi

receive a portion of the property recovered,as full contrary notwithstanding. " [2 Wag. , learned judge, " that the law on that ces must be paid inadvance, because

compensation for his services, is notvoidin Mis. 866 , X 1. ] subject as held there in England was they are a mere gratuity: With us, the
souri. Here, in Missouri , the law places the law

Now there can be no question that in never adopted. From the equality of laborer is worthy of his hire, and the

ter on the same footing of common right, as to the the fourth year of James I., champerty conditions of persons in this country universal practice and the ruleof law

recovery of compensation.-[ED. LEGAL News.] was a criminal offence in England, and there was no danger of maintenance places the lawyer, the doctor, the prea

The court, by Judge BAKEWELL, after that then ,and until a veryrecentperiod, from the interference of powerful indi- cherand the schoolmaster on the same

stating the facts in the case, proceeds as and would probably now be held, to be
at least, a champertous contract was held, viduals." footing of common right as to the reco

It has been recently held in Missouri very of compensation .

follows :
void in that country ; but it is also true that an agreementbetween attorney and The whole doctrine of maintenance

This record presents butone question that at the sameperiod, and even down client that the attorney shall be paid by and champerty is a relic of a state of

forour determination - it is this : Wheth- to our own days,wagerofbattle and wager receiving part of the land recovered, is things long since passed away . During

er a contract made between attorney of law were methods of trialupon which not void in that State [ Allard v . Lann- the Crusades, when land-holders were

and client, that the attorney shall prose- the defendant in a suit of right, and in rende, 29 Wis.] , and the court very truly absent from home, dishonest men who

cute a suit for the recovery of real or some other forms of action , might insist says that the old common law rules as had iniquitously asserted claims to the

personal property, the attorney to re- in England. It is not pretended that to champerty have been necessarily lands of absent owners, frequently, on

ceive a portion ofthe property recovered, they were introduced into Missouri with qualified or restricted by judicial deci- the return of the proprietor, assigned

as full compensation for his services, is the common law, and we must deter- sions orotherwise ; that agreements for a their pretended claims to some powerful

void in Missouri, even though there is mine whether the statute just recited, fee contingent on success are neither im neighbor, that by the weight and influ

no agreement that the attorney shall pay makes the English law as to champerty moral, disreputable nor illegal; and that ence of his name the right cause might

costs or furnish any money toward the of effect in this State . a contract that the attorney shallreceive be faced down ; and it was to put an end

expensesof the suit or the proceedings By adopting as well the common law a certain percentage, measured on the to such wrongs that the statutes against

instituted with a view to the recovery of as such English laws as are of general amount recovered, which is undoubted- maintenanceandchamperty were framed

the property in dispute . nature, not local to that kingdom , the ly good, cannot be on principle distin- in affirmance of the common law. But

If this contract is void, it is void for people of this state recognized and guished from an agreement to receive a there is no such mischief to be appre

champerty. It seemsnecessary to deter- adopted , as one entire system , so far as percentage from the amount recovered hended in our days , and the reason of

mine,therefore, what is champerty, and applicable our situation and govern- itself, which has been held to be cham- the law would seem to have ceased .

if this contract comes within the defini- ment, a vast and comprehensive body of pertous and void . The court holds, Contracts illegal atcommon law as being

tion of the offense, then to decide laws, consisting of infinite particulars however, that, under the authorities,the contrary to public policy, are such as in

whethera champertous contract is void applicable to a great empire, and which contract before it would,bave beenbad, juriously affect orsubvert the public
in this State . wisdom and prudence , both legislative had the attorneys agreed to pay the ex- interest . Ex turpi contractu actio non

Maintenance is an officious intermed- and judicial, are constantly modifying pense of the action. oritur. But we see nothing contrary to

dling in a suit that no way belongs to and adapting to our varying circum In Georgia it is held that 32 Hen., 8-9, the welfare of society and the adminis
one by assisting either party with stances. is not law in that State. [ Cain v. Mon- tration of justice in upholding a contract

money, or otherwise, to prosecute or Because cham perty was a highly penal roe , 23 Geo] . between attorney and client that the
defend . It is said to be an offense offence, both at common law and by In California it is held that champerty attorney shall be paid out of the thing

against good morals, in that it keeps statute, in the reign of James I., we do is not an offence ; and champerty recovered . On the contrary, many a

alive strife, and perverts the remedial not think that it conclusively followsthat will not avail a contract. [Matthenson poor man with a just claim would find

powers of the law into an engine of champerty is an offence in Missouri to- » . Fitch ., 22 Cal]. This decision has himself unable to prosecute his rights,
oppression. day. The evil of buying of titles and been recently affirmed . could he make no arrangement to pay

Coke makes champerty a subdivision pretended rights of persons not in pos In Massachusetts the old doctrine is his advocate out of the proceeds of the

of maintenance, and says it is“ to session, alleged as the mischief provided adhered to, but not with favor. [5 Pick . , suit. Such contracts have been of con

maintain to have part of the land, or against by the laws against champerty , 548] . stant occurrence throughout this state,

anything out of the land, or part of the could hardly be considered a mischief In New Hampshire and Iowa [5 N. H. and if they are immoral or illegal, there

debt, or other thing in plea or suit, or wrong in an unsettled country where 181 ; 3 Iowa, 482,] champerty does not are perhaps few attorneys in active prac

and then is called cambi partia," (campi few owners would be likely to occupy avail a contract . The offence is un- tice amongst us who have not been ha

partitio ) or maintenance." [ Co. Litt. even the premises they actually had, or known. bitual violators of the law.

368 b .] might readily acquire.
In Connecticut it is that the reasons The Supreme court of Illinois has re

Hawkins follows Coke, [Hawk. P. C.] The generic offence of maintenance, which made a law against champerty cently decided a champertous contract
and if this definition is to be accepted of which champerty is a species , rests and maintenance salutary or necessary void . It is true that the contract consid

asexact,therecan be no questionthat mainly on a series ofstatutes ending in England do not exist here, certainly ered by thecourtin that case ( Thompson
the contract before us is champertous. with32 Henry VIII. It was, however, not to the same extent. [ Richardson v. v . Reynolds 7 , Chicago Legal News, 188,)

Butthe definition of Coke is not fol- also punishable by fine and imprison- Rowland, 40 Conn ., 1873] . different from the one at bar in that it

lowed by later writers. mentatcommon law ,and subjected the Vermont, Delaware and Tennessee provided that all expenses of litigation

Champerty , says Blackstone, “ is a offender to a suit for damages. discard the rule. [ 28 Vermont, Dan . should be borne by the attorneys, and it

species of maintenance, being a bargain The reasons for the ancient doctrine forth v. Streeter; Bayard v. McLane, was therefore champertous according to
with a plaintiff or defendant campum on the subject are admitted even now in 3 Harrington ; Sherley 0. Riggs, 11 Blackstone's definition, while the con

partire, ifthey prevail at law , whereupon England to have mainly ceased, and the Humph ]. tract before us was not. But the views

the champertor is to carry on the party's courts treat the oldlearning onthe sub In Texas it is declared that the laws expressed in Illinois are irreconcilable

suit at his own expense.” This defini- jectwithgreat disfavor. In Masters v. against champerty are not to be regarded withthose upon whichthis opinionis

tion is adopted by Chitty [ Cont. 676] . Miller, [4 T.R., 320 ] Butler, J., says : as part of thecommon law in that State. based. Thesame maybe said ofthe case

The lawdictionaries, Tomlin's, Jacob's, " It is curious, and not altogether use. Thecourtsaysthat the lawsadaptedto of Scohey v. Ross , [ 13 Indiana) and of

Wharton and Bonner, all make the car less,to see how the doctrine of main- a kingdomwith astrong landed aristoc- other decisions in Kentucky and else

rying on the suit at the expense of the tenance has, from time to time, been racy are wholly unfitted for a country where. It is because of the conflict of

champertor of the essence of the offense. received at Westminster hall. Át one where wehave lands for the millions ; authority on the subject that we have

And thefirst English statate on the time,not only he who laid out money to and adds that, if a lawyer helps his cli- gone somewhat more at length into the

subject (33 Edw .) defines champertorsas assist anotherin his cause, but he that ent to recover lands from thepossession question than was perhapsnecessary;

those who move pleas or suits, or cause by his friendship or interest saved him of another and takes part of the land though notmore so than the importance

them to be moved, either by their own an expense which he would otherwise for his fee, it is no breach of the ethics of the principles involvedseem to de

procurement or by others, and sue them be put to, was guilty of maintenance. of the professional or of the moral law . mand.

at their proper costs to have part ofthe Nay, if he officiously gave evidence, it ( Bentinck v. Franklin, 38 Texas, 1873) . We are of opinion that the Circuit

land in variance or part of the gain. was maintenance ; so that he must have In Virginia it is said that the question court erred in sustaining the demurrer

If these later definitions are accurate, had a subpoena or suppress the truth . of champerty, or a savor of champerty, to the petition of plaintiff, and the judg

the contract sued on is not cham . That such doctrine, repugnant to every is whollyout of the way in discussing ment of the Circuit court is reversed

pertous,and plaintiffs couldmaintain honestfeeling of the human heart, the validity of a contract. . (Major v. Gib . and the cause remanded to beproceeded

their suit. should soon be laid aside must be ex: son , 1 Patton & Heath , 84.) with in accordance with this opinion.

Little help in arriving at an accurate pected. Accordingly a variety of excep ChiefJustice Parker, in giving the The other judges concur.

definition of the offense is to be had tions were soon made.” opinion of the court in Thurston v .Per

from the decided cases, as the decisions The rule of common law which pro- cival (1 Peck) , says that " it sometimes

are conflicting.

bibited the assignment of a cause in ac- is useful and convenient whereonehas RIGHTSOFSETTLER UNDER DO

NATION ACT OF OREGON .
Champerty wasan offense by common tion was a breach of the law of mainte- a just demand which he is not able from

law and also by various statutes in the nance . Coke expressly says so, and lays poverty to enforce, that a more fortunate The following are the head notes to

reign of Edward I., Edward III., down thereasonsas identical with those friend should assist him and waitfor his the opinion of DeadY, J., of the U. 8.

and Henry VIII. The weight of against champerty. [ Co, Litt., 114 a.] compensation until the suit is determi.

authority would
seem to be infavor Butthis was long ago so explainedaway ned , and be paid outofthe fruitsofit." District Court of Oregon , rendered on

of the view that the offense is com. as to remain at most only an objection And Mr. Justice Grier, in giving the opin- the 27th of March , in Wythe v. Haskell :

plete if the contract be to receive a to the form of action; and in this state ion of the SupremeCourt of the United A settler under the Donation Act of

part of the thing toberecovered only thetechnicalrule ofthecommon law is States in Roberts v.Cook, ( 20How .,467), Oregon acquires title tohis donation

when the contracting party is to aid the utterly swept away in this regard, in a says that the ancient English doctrines from the passage of the act or the date

suitor by paying costsand expenses of mannerwhich manifests that liability respecting champerty and maintenance ofhissettlement; and the patent which

thesuit. But in view ofthegreat to the principles ofthelaw ofchamperty have not found favor in the United issues to him upon the performanceof

authority ofthe definition of the offense and maintenance which is so general in States, and that the enforcement of the theconditions upon which the grant was

by Coke it cannot be positively deter- our sister States. law here would not always, perhaps not made, is only record evidence of the

mined that a contract is clearly not In 1798 a statute was enacted in New generally, promote justice. existence of such title, or of the facts

champertous, merely because the attor- York against maintenance. In 1830 the No such contract has yet been declared out of which it arose.

ney does not agree to pay the costs. revisors, in their report to the legisla- void in our State, and we see no necessi Under said act the Surveyor General

The question next to be determined | ture, say, “ It is proposed to abolish the Ity for introducing the doctrine now. The l had authority to partition the donation
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of a married settler, in equal parts as to the necessities of government required LETTERS SENT BY POST. It was there held, that the bare unsup

quantity, between him and his wife at a tax of 100 per cent. on all values, or, It seemsdifficult at first sight to rec- ported statement of Wall alone was not

any point of the compass he mightdeem what would be the result of such a tax, oncile the decision in Taylor v.Jones, sufficient toprove that a letter which

expedient; but his action inthis partic- an appropriation of all the property in (34 L. T. Rep. N. S. 131) with thatin had been posted tohim had not been re

ular, under & 1of the act ofJuly4,1836 thestate. It isplainthatthe state would Evans v. Nicholson (2)( 32 Id., 778.) In ceived byhim. The decision turnedon

(5 Stat. 107), was subject to the supervis- receivenobenefit from evidences ofdebt the former case thedefendant posteda a question ofevidence,and obviously

ion of the Commissioner of the General due by some of her citizens toothers, letter containing anorderfor goods at contains nothing inconsistent with The
Land Office.

and payable outof the tangible property apost office within thejurisdiction of British and American TelegraphCom .

Whenthe Surveyor Generalissueda which the state had already taken ."He the Lord Mayor's Court of London, ad- pany v .Colson . But it will be saidthat

certificateto a settler under the Dona- further says : “ But if a debtor isfound dressed to,andreceived by,theplaintiff SirR. Malinsin the course of hisjudg

tion Act, the CommissioneroftheGen- to be the owner of $ 1,000, and isassessed without thejurisdiction, and it was held ment expressed disapproval of thatcase.

eralLandofficewasrequiredtoissuea for that sum , and his creditor isfound to bythe Common Pleas Division that the He certainlydid so in a qualified man

patentthereon and in conformity there betheowner of hisnote for $1,000 ,and is letter must be taken to speak from the ner,butit mustbe remembered thaton

with , unless he found some valid objec- assessed for a like sum ,and if the dayafter place where it was posted. So far, so a previous occasion in Townshend's case

tion thereto ; and if said objection was the visit of the assessor to thecreditor the good. But in Evans v. Nicholson , 'the (L. Rep. 13 Eq., 148, 153) , he had express
found it could not be disposed of, by is- debtor shall pay his note, it is clear that converse case arose. There the defend. ed approval of it, and as a matter of fact

suinga patentso far contrary to the cer- thesame valuehasbeentwicetaxed, ant posted a letter containingsuchan it is clear, from his language inWall's
tificate,butthe certificate should have since the debtor has parted with his admission of indebtedness as"amounted case,( sup. 24 , 25), thathis change of

been returned to the local ofice for cor- money,andreceived only thatwhichis to an account statedata post office opinion is onlyowing towhatwe con
rection , and the patent issued thereon . certainly not taxable property in his without the jurisdiction of the Lord ceive to bea slight misapprehension of

A certificate and patent thereon, is hands, and which can neverafterward Mayor's Court, addressed to, andre- certain dicta of the Lords Justices in

sued under said act,are parts of the same be assessed. When the'debtor pays his ceived by, the plaintiffwithinthejuris- Harris'case .He says : “ WhenTowns

transaction or procedureand may be read debthe does not abstractordestroyany diction ,andit was held by the Court of hend's case was before me,andthecase

together, for the purpose of correcting portion of the taxable property of the Common Pleasthat the letter must be of the Britishand American Telegraph

or explaining the patent, and where state.The aggregate of values remains taken to speak from the placewhereit Company v .Colsonwascited,finding
there is an absolute contradiction be the same.” was received. We think, therefore, that that the court there had decided the

tweenthem the certificate must prevail. So also Chief Justice Wallace says: we are not altogether unjustifiedin say point that the letter was notbinding un

On July 28, 1853,the Surveyor General “ Merecredits are a faleequantity in as- ingthat prima faciethat court appears lessreceived, Iadoptedthatview .I

issueda certificate to William H. Will certaining thesum of wealth which is in some sort impliedly to rejectthepro- thoughtthere seemed to be considerable

son and Chloe A.,his wife, for donation subject to taxation asproperty,and in position laid down in oneofhiscome- doubt,and Iappearto have said : 'It

44, includingthe site ofthe town ofSa- sofar as that sumis attempted tobein- dies by OliverGoldsmith,thata man's seems tobe the law,andIthinknotun

lem , assigningtherein thenorth 1par. creasedbytheaddition ofthosecredits, hat must either be on his head or off it, reasonably.' But I have thoughtmore

allel with the south lineofthe claim , to property taxation , based thereon, is not and rather to maintain with another dis- of it since then, and my attention has

Chloe A. Willeon , and the south i to onlymerelyfanciful,but necessarilythe tinguished Irishman that there are ex- been drawn to whatthe Lords Justices

William H. Willson," upon which certifi. unconstiutional imposition of an addi ceptions to every rule, and that as abird said in Harris' case, who,although they

cate,on February 4, 1862,a patent was tional tax upon a portion of the property may be in two placesatthesame time, did not overrule the decisionofthecourt
issued, giving to said William H. , “ the already once taxed .” He further says: so a letter may be taken to speak as well of Exchequer, may be very fairly said to

south half” of said donation , and to said “ The taxation thus imposed nominally fromtheplace where it is posted asfrom bavethrowncold water upon for nei

Chloe A., " the north half” thereof: upon credits,havingresulted in thedou- the place where it is received . The ther of the Lords Justices expressed any

Held , That the certificate and patent bletaxationofthemoney,theadditio2- court, however, has ingeniously got rid approbation of it ;and although I dià

taken together showed that thepartition altax must, ofcourse ,bepaidbysome ofthisseeming contradiction by endow. say in Townshend'scase, 'Itseems tobe

line of the donation was a line running one. And here all human experience, ing a letter in ils coursethroughthe settled , and notunreasonably , upon fur

70 degrees,21minutes east, and parallel as well as the settled theoriesoffinance, post withthe facultyof continuous ther considerationI do notthink it is so

with the southern boundaryof the tract, concur that it isnot the lender who speech, from the time ofpostingtothe reasonably settled ." The onlyquestion

and not a due east and west one. pays, but the borrower. The borrower time of delivery . Weshould have that remains then is, May Harris' case

is theconsumer. The interest which he thought that the present was hardly a “ be very fairlysaid to have thrown cold

TAE TAXATION OF MORTGAGES. pays to the lender is theprimecostof time for the introduction of legal fic water upon ”The British and American

thedelay for whichhehascontracted. tions ,but upon this occasion we are not TelegraphCompany v. Colson ? With

If there is any one subject more than an Ifthe government, by the imposition of disposed to be hypercritical, inasmuch great submission to the opinion of the

other that is nowagitating the minds of additionaltaxes, increase the cost, the as we are unfeignedly glad to see that learned Vice-Chancellor, we thinknot.

the American people it is that of taxa borrower, being the consumer, must pay by means of this judicial subtlety the In thatcasealetter ofapplication for
it."

tion . How shall the people and prop
jurisdiction of the Lord Mayor's Court shares in a company was put into the

All the judges agreed in holdingthat, has,in twoopposedinstances, been post and duly receivedby thedirectors,

erty be taxed so as to make the burden under the constitution of California, maintained by those who have someone hundred shares were allotted , and

ofsupporting the government - state, na- mortgages are not taxable inthatState; times been thoughtto beratherunduly the secretaryofthe company put into

tional and municipal - equal. We say
placing their judgment on the two-fold prejudiced against it . the post a letter addressed to the appli

groundthat they were simply " credits,”

burden , for it is a serious burden in and notactual property, and that to tax in the more recent of the two cases

Irrespective of this, we find something cant, informing him of this. The letter

was duly received by the applicant, but

these times, when whatever is required them involved double taxation of the mentioned above,which we take to be before he received it, and without wait

for the people costs three times its value, sameproperty. If this is good lawin well worthy of notice, and we cannot ing the due course of the post, he had

to say nothing of the corruption and
dis- California, then it ought tobe good law refrain from repeating in connection dispatched a letter declining to accept

honesty of so many of our officers, which lay down the principle in their respec- previous occasion alluded to in connec
in other States .Nearlyallthe States with Taylor v. Jones whatwehaveona any shares. This completely differs the

case fromthe one in theExchequer, and

go to increase the amount oftaxation. tive constitutions that taxationshallbe iton with Evans v.Nicholson, (ante, p. accordinglyit was held that the contract

one man is taxed four times what he is equal and uniform ,and that all property 192). Our readers may remember that was completed when theletter announ.

worth , and upon property he never
shall betaxedinproportion to its value, wethen pointed out that in that case no cing the allotmentwas putinto the post,

to be ascertained as directed by law ; notice had been taken of the fact that LordJustice James in his judgment ex

owned, while his neighbor who is worth andif this principle excludes mortgage Dunlop v. Higgins, (1 H.of L.Cas., 381), presslysaying: " The British and Amer,

more is allowed to escape entirely. The taxation in California, then it ought to and its cognate cases,had been thesub- ican Telegraph Co. v. Colson established

revenue law of this state andthe way it have the sameeffect in other States, ject of severe criticism in the British and a distinction which doesnotapplyto

is administered , is driving millions of unlesstheCalifornia judges have erred American Telegraph Company v.Colson, this case at all. The courtthere held
in their decision .

capital from our state every year, and

(L.Rep. 6 Ex., 108 ). The same curious that though the posting of the letter, if

Judge Cooley, in his “ Treatiseon the omission occursin Taylor v.Jones,and the letter arrives, is a completecontract,

preventing the formation of manufactu- Lawof Taxation ”( pp. 150 ,151)says: wemay, perhaps, be permitted toavail yetiffromanycausethe letternever

ring companies which would add mate “There is also sometimeswhat seems to ourselves of the opportunity thus pre- arrives at all,then there is a difference. "

rially to the wealth, population and be a double taxation of the same prop- sented of continuing here the remarks (L. Rep.7 Ch ., 592); and Lord Justice

prosperity of our State. The following erty to two individuals, as where the previously offered by us on thesubject Mellish, though he declined thesuper

article upon the taxation of mortgages on its full value, while the seller is tax .

purchaser of property on credit is taxed of the effect of sending a letter by post. fluous task of reconciling The British

In The British and American Tele- and American Telegraph Company v.

in the N. Y. Independent of this week ex - ed to the same amount onthe debt. graph Company v. Colson, the Court of Colson with Dunlopv. Higgins, stating

presses our views so well upon this sub- Howthis would operate may be readily Exchequer, after stating thatthedecis- that he saw no reason to disagree with

ject that we give it entire :

perceived by supposing the extreme case ion in Dunlop v. Higgins might be justi- the former case, “ because although the

that all the property in a town is sold fied on the peculiar facts of that case, contract is complete at the timewhen

The Supreme Court of California re on credit; in whichcase, ifthe property substantially held that where a letter is the letter accepting the offer is posted,

cently rendered animportant decision is taxed tothe purchasersandthedebts put into the post apresumptiojuris only yet itmaybe subjecttoa conditionsub
in reference to the taxation ofmortgages to thesellers, it is manifest thatthe arises that it will reach itsdestination, sequent, that iftheletter does notarrive
The case beforethe Court wasthat of the town taxes twice asmuch wealthas lies which may be rebutted by prooftothe in due course of post, then the parties
People v, The Hibernia Savings and Loan within its borders. ” This is a forci- contrary, it having been previously may act on the assumption that theoffer

Society. All the judges gave concurring ble illustation ofwhat actually occurs thought that Dunlop v. Higgins was an hasnotbeen accepted . That, however,

opinions. The constitution of the state, in mortgagetaxation, and,indeed,all authorityfor maintaining that the pre- is not the case before us; theletterdid
(Article XI., Section 13 ) , provides as fol taxation of credit claims. More proper sumption was one juris et dejure,and that arrive in due time, and the question is,
lows : ty is taxed than really exists. If A consequently, when a letter is duly pos- whether,under that state of circumstan

“ Taxation shall be equal and uniform builds a house which, including the ted thecontents of it will bebinding on ces, thepartiesare bound bythe con

throughout the state. All propertyin lot ,is valuedat $ 5,000, and for the the partytowhomit isaddressed ,not- tract.”( Ib .,597).“ This,” says Mr. Pol
this stateshallbetaxed inproportionto purposeofbuilding itplacesamortgage withstanding that it may have been de- lock, inhis recentwork on Contracts,

itsvalue to be ascertained as directed by of$ 4,000on the property, and then is layedinreaching, or haveentirelyfailed (16 ),“ must probably be taken asthe

law ; but assessors and collectors of town, taxed on $ 5,000, and B is also taxed on toreach its destination. This, as it ap. best expression of the existing law that

county, and state taxes, shall be elected themortgage for $ 4,000 lentby him to a pearsto us, most rationaldecision,has, can be arrivedat.”

by the qualified electors of the district, and secured in this way , then a tax is however, failed to secure the approba The result of what has been said , then,

county, or town in which the property levied on$ 9,000, when thereis really tion of our text-book writers : (see Addi- is, that putting Wall's case aside,sofar

taxed for state, county, or town purposes but $ 5,000 worth of property. A, the son on Contracts, 17 ; Chitty on Con- from Harris' case havingshaken the de
is situated ."

borrower, and B, the lender, pay the tax tracts, 12 ; Smith on Contracts, 150 ; cision in the Exchequer, it appears ra

JudgeMcKinstry concludes his delive in the first instance ; but, ordinarily, B, Broom's Common Law ,308 ), who seem ther to have confirmed and strengthened

erancein the case by saying : “ I am of inthetermsof the loan, will manageto tothink that its authorityhasbeensha- it, and thatbeing so it would,we think,

opinion that' credits' are not ' property' placethe whole burden upon A,asthe kenif not destroyedbythe subsequent be well if that decision weremore fully

subject to taxation withinthemeaning condition ofmaking the loan to him. decisions inHarris'case,( L. Rep .7Ch ., recognized asan authority by text-book

ofthe section of the constitution above The borrower in the end, and not the 587) , and Wall's case, (L. Rep. 15 Eq., 18) writers, for it is very possibly owing to

quoted .” Heunderstands bytheterm lender, paysthe tax . Mortgagetaxa. to which weshall therefore proceed, their stricturesthat the attention of the

property, " as used in the constitution, tion increases the difficulty of borrowing without running the risk of repetition , courts is not called to it upon occasions

actualwealth, andnotmere chosesin ac- andimposes upon theborrowera heavi- as in our previous observations space when , as in Evans v.Nicholson, and Tay

tion or legal evidences of debt obliga. er burden than he wouldotherwisebave would not permit us todo more than lor v. Jones,(see also Dickinson v. Dodds,
tions. He says : “ Supposing — what to bear. It is no benefit, but a positive barely allude to them.

34 L. T. Rep ., N. 8. 19) , its citation would

would thus be possible in theory-that I damage, to the borrowing class. Wall's case may be briefly dismissed. naturally have appeared inevitable.No
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ALTERPROMISSORY NOTE -FRAUDULENT

ATION

HIGHWAY -- NEGLIGENCE .

No. 210.

THE ILLINOIS TAX CASES.

thing can be more calculated to confuse should bemade up, taxed , “ paid and sat. Wm .M.Evarts for appellee,and concluded by R. them by delivery from the factors. Held,
D. Benedict for appellant.

both the lawstudent and the practition- isfied in like manner as provided by law No. 195.( in place of No. 212 ). Jacob Magee and under these circumstances, and by opera

er than to find what would doubtless in cases of justices of the peace .”.

strike himas a well consideredandra- effectof this was, to allow the judgeof cause was argued by P. Phillipsfo
r plaintifins,and tion of the statute, A stood in a position

tional decision, apparently treated as a the police court torecover of the city, by... D.McPherson for defendants, to transfer the property in the goods to
Adjourned until Wednesday at 12 o'clock .

dead letter in his books and in the law and to retain to his own use, those costs, a bonafide pledgee for value, and without

reports, unless it has been clearly over- in addition to his annual salary. Gen. notice.

ruled by a later authority, which is cer: Stats . , ch. 250, sec. 13. Subsequent amen
THE SOUTH TOWN ELECTION .

tainly not the case with The British and datory acts prescribe the salary of said No political excitement has ever been Law DEFINED . - The word “ law " is

American Telegraph Co. v. Colson . — The judge, which is declared to be " in full

London Law Times.
compensation for all services performed so great in this city as that over the used in our language(says Sir Edward

Itby himin behalf of said city , * and fraud committed in the election of the Creasy) in many various senses.

sometimes means a mere habit or ten
LVI. NEW HAMPSHIRE REPORTS. for all fees in actions for which the city South Town. Thousands met at the ex

dency ; and sometimes it merely ex
would otherwise be responsible.” Held, position building with the expressed presses the general uniform sequences

We are under obligations to Hon. the police justice is not entitled to reco
of phenomena which we observe in ex .John M. SHIRLEY, official reporter, for ad- ver of the city fees in cases prosecuted intention of hanging those who com
ternal nature. Dismissing these and

yance sheets of the LVI. Volume of New by the city, in which city officers were mitted the fraud. It was claimed that

other metaphorical usages of the term,
Hampshire Reports, from which we take complainants, and in which no

costs the vault in which the ballots were and dealing only with the word “ law
were paid by the respondents .

the following head-notes :
Manchester v. Potter, 30 N. H., 409, placed for safe keeping, before being as it applies to man, tohis rights and

overruled .
counted, was entered at midnight, one duties, we find onegreat line of distinc

tion between the modes in which the

of the boxes opened, a large number of term isemployed. In one class ofmean

Gerrish v. Glines, p. 9. UNITED STATES SUPREME COURT. tickets extracted and others substituted ings, “ law comprises general doctrines

Where a negotiable promissory note
PROCEEDINGS OF . in their place so as to entirely change of rightand wrong, andof man'sgeneral

was made payable upona condition, and

Thursday, April 13 , 1876. the result of the election ; in fact when duties towards his Creator and towards

the condition was written below the
his neighbor; whereas in another class

On motion of W. R. Steele, Edward C. Kehr, of the votes came to be counted there was

note on the same piece of paper - Held, st. Louis, Mo., was admitted .

ofmeanings “ law ” is narrowed towards

that the notes and condition were parts
On motion of T. D. Lincoln, William C. Wilson , some fourteen hundred more names on the precise senseof a definite imperative

of a single entire contract, andthatthe ofLaFayette, Ind .,wasadmitted topractice. the poll books than tickets in the boxes, rule of conduct prescribed by a political

tearing the paper, was such a material cause was contined by To DeLincoln for plaintiffs: body had been guilty of fraud . After

fraudulentremoval of the conaition,by ling, administrator, etc. The argument of this which showed conclusively that some superior, who has the power and the will

to enforce by practical means the observ

ance of such rule. “ Law ” in the firstalteration as rendered the note void in and by C. A. Korubly for defendant, and conclu .

ded by T. D. Lincoln for plaintiffs.

the hands of a bona fide holder.
the counting of the ballots and the de- and ampler sense may be called “ Moral

No. 78. (assigned ). Charles R. Tyng et al. v.
MosesH. Grinnell. " This causewas argued by As: claring of the result, the town board, Law ” ; in its narrowerand stricter sense

sistant Attorney General Smith for defendant, consisting of the justices of the peace, it is generally called “ Positive Law . ”

Cofran v . Sanbornton, p. 12.
Edward H. Wilson and SamuelV. the town clerk and supervisor, fortified The Right OF PROPERTY IN THE WED

A highway being encumbered with Niles, executors, et al., v .theCairo and Fulton

snow, under such circumstances that the Railroad Company. This cause was submitted by the opinion of some of the best law- DING Ring. – At the SheffieldCounty

town was not in fault, a person who held
on printed argumentby U,M. Rose for appellants" yersat the Chicago bar, that they had courton the 30th ult.,the judge (Mr:1.at

the office of surveyor ofthe district , un

dertook to assist the plaintiff over the
Monday, April 17.

the power, called a special meeting, heard Ellison ) gave judgment in a vase which

involved the question of a wife's control

incumbrance, and , by ieason of his want No.170. James B. Pacev.RushBurgess, collec. evidence of the fraud, found that there over aweddingring. The wife diedat

of ordinary care, the plaintiff'shorse tor and etc.In error to the Circuit Court of the had been a failure to elect and declared her mother's house, and shortlybefore

was injured. Held, that thesefacts did nia . Bradley , J., delivered the opinion, affirm the offices vacant and filled the vacan. her death gave her her wedding ring.

nottend to showany liability of the ing the judgmentofthe CircuitCourtin this cause cies by appointment. Justices Haines Thehusbandpow claimed the value of

town .

No. 184. John Montgomery Jr., assignee and and Meech dissented from the opinion against him for his wife's board and

LAYING OUT HIGHWAY8-NOTICE. the Circuit Court of the United States for the Wes. of a majority of the board , being of the lodging. In givingjudgmenthis honor

Knox v. Epsom , p. 14.
tern District ofMissouri. Davis,t , delivered the opinion that the board in the case made saida weddingringcame under a class

of
Persons interested in the question of Court in this cause, with costs. had no power to appoint. The question of articles which the wife had separately

the laying out of a new highway, but
and independently of her husband, and

of power is one that is not free fromall she had power to keepthem,butshe had
not entitled by statute to notice of the No. 701. Henry B. Miller, collector, and etc., v.

petition, cannot object to the sufficiency Morris K. Jessup et al. No.702. Isaac Taylor,col: doubt. If there was a vacancy in fact nopower togive them away or to leave

of the notice to atown entitled by law lector andetc. etadj. i James Le Secorandwin either from failure to elect, death or them from her husband . On the con

to notice. Collector and etc.,et al., 2. Henry P. Kidderand other cause , there could be no question trary the husband had power 10 give

them away even during her life . Inthis

theUnited States for the Northern District ofIlli- that the board would have the right to
case the wife had no power to give away

nois. Miller,J., delivered the opinion of thecourt, fill the vacancy by appointment, but the ring, and his judgment must be ac

Jenkins v. Sherburne. p. 17 . costs ,and remanding the cause . with directions when there has been anelection and the cordingly.

A writ was issued from the Supreme to dissolve the injunctions and dismissed the bill.
The court holds that the theory ofthesystemof judges have counted the votes and the

judicial court, dated May 25, 1874, and railroad taxation , established by the act ofthe certificates of election have been made TO ATTORNEYS.

nearthat time the defendant's property the court below enjoined ,is manifestly to treat out and the result declared altogether,

was attached. Said writ was made re
the railroad tracks, rolling stock, franchise and

turnable to the Supreme judicial court capital as a unit for taxation ,and to distribute the another question is presented, in such a

at the October term , 1874. By an act ap- assessed value of this unitaccording to the length case can the board hear evidence of the
The Trust Department of the Minous

proved July 10, 1874, and which took ef.
to the whole length of the road, and that such a fraud and find that a vacancy exists, or Trust and Savings Bank was organizod to

fect August 18, 1874, the Supreme judi- system is entirelywithin theauthority ofthe State

cial court was abolished, and its juris- to create. Afteran elaborate examination of the must the case be first brought before the supply a want of long standing in the

diction and trial terms conferred upon question being upon the validity ofthe State lawobjectionsmade to the law , the courtsaysthatthe court having jurisdiction conferred upon West. A responsible Corporation which,

the Circuit court. Held , that a summons as affected by the State Constitution,it is together it by statute, to try contested election anlike individuals, does not die, but has

issued from the Circuit court and return with thequestion of the construction of the

able at the October term of said court, statute altogether within the State jurisdiction, cases. Suppose a proceeding was insti- perpetuity ; which will receive on des

dated Sept. 15, 1874, and testedin the cases are to beaccepted as the rule ordecision in tuted by the Republicans who claim to posit moneys of Estates, or in litigation

name ofthe Chief Justice ofthe Circuit the Federalcourts, and as the state court has als have been elected, in a court of compe- awaiting settlement, orwhich, from any roer

Court,and seasonably served upon the same consideration urged here, the judgment tent jurisdiction , and it should appearby son , cannot be invested or loaned on fixed

defendant, was in the form prescribed would be reversed for that reason, independent the evidence of the man who stuffed the time, and receive and execute trusts, and in

by law.
ofany other decrees.

The cases were conducted solely by Attorney; ballot box , and others, that they actually vest money for estates, individuals and

them and foughtthe railroads,and everybodyelse received a majority of all the votes cast corporations.

All deposits in trust department ofMatthews v. Crosby, p. 21 . lecting its revenue, no matter how unjust such at the election and the court should so

revenue lawswere, believingitwas his duty to find, what would become of the officers | the Ilinois Trust and Savings Bank draw 4
Á made his promissory note, expressed enforce them .

tobefor value received, whereby hein Error to the Supreme Court of the District ofNo.186. RobertA. Phillips v. Charles W. Payne. appointed by the town board ? The offi- der cent, interest, and are payablo on iro

promised to pay B,orbearer, forty dol- Columbia, Swayne,J., delivered the opiuion ,af.
cers appointed are all of them men of days notice. Negotiable certificates aro

ſars profits with interest, one year from firming the judgment of the Supreme Court in ability and unquestioned integrity , the issued when desired. Deposits in Savo
date. As to A, the note was entirely this cause,with costs.

No. 196. Sarah C. Savage , executrix, v.The only wonder is that any of them would ings Department draw 8 per cent. interest
without consideration, and was obtained United States. Appeal from theCourtof' Claims.
from him by fraud. The plaintiff sub Clifford , J.,delivered the opinion , affirming the accept a town office. It could only be upon the usual regulations.

sequently becamethe iu nocent,bona fide judgment of the Court of Claims. The bank is located at 122 & 124 Clark
done at a great sacrifice to themselves

purchaser thereofbeforematurity.Held, v.Albert G. Browne et al., special agent and etc for the purpose of serving thepublic. Street; has a paid -up cash capital of

that the instrument in the hands of the In error lo Circuit Courtof the United States forthe
$ 500,000, and surplus of $ 25,000.

plaintiff was a valid, negotiablepromis. the opinion ,afirming the judgment of theCir

District of Massachusetts. Waite, C. J. , delivered

NEGOTIABILITY OF BILL OF LADING - STATUTE

sory note, and might be recovered ; that cuit Court with costs. Dissenting, Field , J.
No. 210. E. H. Wilson and S.V.Niles, executors,

OF LOUISIANA .

the word " profits," as to the plaintiff,
DIRECTORS :

and etc., et al . v. The Cairo & Fulton Railroad Co.

did not express or suggest acontingency Appeal from the Circuit Court of the United
The Supreme Court of Pa., in Henry W.F. COOLBAUGĖ, Jno. B.DRAKE,

or uncertainty, but an absolute existing States forthe Eastern District ofArkansas. Waite, v . the Philadelphia W.Co., 1 Louisiana ANBON STAGER, L. B. BIDWAY,

fund as the consideration of the promise, C. J., announced the decision of the court, afirm Law Journal, 112, wherea statute of Lou C. M. LINDGREN,

and on account of which the money was
ing the decree of the Circuit Court, with costs and Dr. N. S. DAVIS,

isiana provided that the endorsement of Jno. McCAFFERY,

to be paid ; and that the word, as inser No. 900. Michael McStay et al . v . Jos. S. Fried
a bill of lading by the holder carried the Wu. H. MITCHELL, Isaac WAIXEL,

R. T. CRANE,

ted in the note, was not such an appa
man . The motion to dismiss this cause was sub

rent defect or 'infirmity asto put the support or ponesamos umave granted plainingto right ofproperty in the goods specified Geo. Sronges, THEO. SCHINTZ,

plaintiff upon inquiry. file brief in opposition to motion . in the bill to the transferee, so far as to JOHN CRERAR,

No. 211. Frederick Roberts et al. v. The propel H. G. POWERS,

ler Galatea, etc. Theargument of this cause was give validity to any pledge, lien or trans.
0. W. POTTER .

commenced by R. D. Benedict for appellants.

Adjourned until Tuesday at 12 o clock.
fer to the transferee, and that such bill

CASE OVERRULED.
of lading should be negotiable by en

Tuesday, April 18 . OFFICERS :

dorsement in blank or specially, in the
Uplon v. Manchester, p . 54. On motion of G. L. Fort, Geo. S. Eldridge, of Ot. L. B. SEDWAY, JNO. B. DRAKE,

tawa, Ill . was admitted . same manner and to the same extent as

The charter of the dity of Manchester On motion of A. H.Jackson . E. St. Julien Cox, bills of exchange or promissory notes.
Prest. 2nd V. Prestha

provided that all costs in criminal pro- of St. Peter, Minn.,wasadmitted .

ceedings, which were not paid to the lerGalatea and etc. Theargument ofthiscause was

No. 211. Frederick Roberts et al.y. The propel. A shipped certain goods, took a bill of H. G. POWERS, Jas. S. GIBBS,

Judgeof the police court by respondents, I continuedby R. D. Benedict for appellants,and lading, and was in actual possession of
V. Prest. ( 9-34 ) Cashier .
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CHICAGO LEGAL News. complained. 73 umere udsessed, nakes aspeciation openia board shalladoptsuck on the roads anda,taking precedence of

V.

MORRIS K. JESSUP et al.

U.

66

not.

1872, under which the tangible property company or

special provisions for the taxation of rules and principles for ascertaining the the shares ofthe stockholder, they may

railroads and other corporations, the fair cash value of such capitalstock as to or may not extinguish the value of his

SATURDAY, APRIL 29, 1876. main feature ofwhichis the purpose of it may seem equitable and just ; and such shares. They must in any eveut affect

leaving to each county, city and town, rules and principles, when so adopted , if that value to the exact amount of the

the power of assessing for taxation what not inconsistent with this act, shall beas aggregate debts. For all that goes to pay
is properly local in the same manner binding and of the same effect as if con- that debt and its interest diminishes pro

The Courts. that other similarpropertyis taxed in tained in this act - subject, however, to tanto the dividend of theshareholder and
that municipality, and at the same time such change, alteration , or amendment the value of his share.

to subject to like taxation on some fair as may be found, from time to time, to It is , therefore, obvious that when you

basis that which is not in its nature so be necessary, by said board : Provided, have ascertained the current cash valde

UNITED STATES SUPREME COURT clearly local, butwhich, byreason of its That in all cases where thetangible prop- of the whole funded debt, and the car.

being appurtenantor incident to the rail. erty or capital stock of any company or rent cash value of the entire number of

Nos. 702, 701 and 703. — OCTOBER TERM , road , should pay itsshare to the state, to association is assessed under this act, the shares, you have by the action of those
1875.

all the counties, towns and cities, through shares of capital stock of any such com who above allothers can best estimate it,

No. 702.— ISAAC TÀYLOR, Collector of Peoria Coun- which any part of the road runs. Tře pany or association shall notbe assessed ascertained the true value of the road,

ty , et al. , Appellants,
theoryof the system ismanifestly to or taxed in this State. This clause shall all its property,itscapitalstock,and its

JAMES F. SECOR and WILLIAX TRACY . treat therailroad track , its rolling stock, not apply to the capital stock or shares franchises, for these areall represented

its franchise ,and its capital as a unit for of capital stock ofbanks organizedun- by the value of its bonded debt and of

No. 701. - HENRY B.Miller, Collector of Cook taxation, andto distribute the assessed der the general banking laws of this the shares of its capitalstock.
County, Illinois , et al ., Appellants,

value of this unit according as the length State.” This would of itself be, perhaps, the

of the road in each county, city and That the franchise, capital stock , busi- fairest basis of taxation for the State at

No. 703. - Herman Lieb, Clerk, and HENRY B. town, bears to the whole length of the ness, and profits of allcorporations are large, if all railroads were solvent and

MILLER,Collector of 'Cook County, etal., Ap. road. liable to taxation in the place where paid the interest promptly on their

pellants,
It provides, therefore, for three sepa- they do business, and by the State which funded debt. But this has never been

rate valuations : creates them , admits of no dispute at the case in Illinois, and it is doubtful if

HENRY P. KIDDER and DANIEL O. STONE . 1. Of the real estate in each county, this day: Nothing can be more cer- this happy state of affairs is likely to pre

Appeals from the Circuit Courtof the United States city , and town , which is not a part of tain in legal decisions," says this court vail soon in that or any other State of

for the Northern District of Illinois. the track and'rightofway, and of the inSocietyfor Savings v. Coite, 6 Wall. , the Union. If taxes were assessablo

1. While this court does not lay down any ab- personal property, such as tools, imple 607 , “ than that the privileges and fran: alone onthe value of the capital stock

solute rule limiting the powers of a court of equi ments, etc.,which remain permanently chises of a private corporation, and all andfranchisesofthe corporation, cases

in restraining ibsencollection of taxes, it does atthat locality . These are valued by trades and avocations by whichthe citi- mightbefound where thesewereworth
brought within some of the recognized rules of the local assessor and taxed by the local zens acquire a livelihood, may be taxed nothing , and such companies would pay

equity jurisdiction,and thatneither illegality or authorities in precisely the same man- by a State for the support ofa State gov- no tax even for their real estate and perirregularity in the proceedings, nor erroror mis.
ner that other realand personal proper. ernment." — (State Freight Tax Case, 15 sonal property. And this is precisely

take in the valuation , nor the hardsbip or injus.
tice of thelaw,provided it be constitutional, norty areassessed and taxed . Wall., 232: State Taxon Gross Receipts, the main argument of counsel for the

any grievance which can be remedied by a suit 2. The railroad track, including the 15 Wall. 284.) But it has been a desi- Toledo, Peoria and Warsaw Railroad

at law eighed before inalter the paymeetofthe right of way,thegrading and super- deratum, perhapsnot yet fully attained, Company in opposition to the law and

lection . structure, and such® depots, buildings, to find a method oftaxing this species to the rule of theboard of equalization .

2. This rule is founded on the principle that and other improvements as are on it , of property which will be at the same But individuals do not escape taxation

the devemo ta res is ou legislativeand nota judiciad and allthe rollingstockand other per timejustto theowners of it, equal and ontheir real andpersonal propertybe

to be made a new assessment, if the one com- sonal property not local . fair in its relations to taxes or other cause they are insolvent. In several of

plained ofbe erroneous,and also in thenecessity The entire value of this , owned by property , and which will enforce the just the Statesmany men in effect pay tax on

thatthe taxes ,without which the state could not
exist, should be regularly and promptly paid into anycompany inthe state, is ascertained contribution thatsuch property should their lots or lands, and on the mortgage

its treasury. by a report made by the proper officer of pay for the benefits wbich, more than which covers it and exceeds it in value,

3. Quere: Whether the samerigid rule against the railroadcompany, submitted to a property generally , it receives at the and ona large amount of personal prop
equitable relief would apply to taxes levied solely State Board of Equalization, which fixes bands of government. erty, while the mortgage debt exceeds in

as that here applied to state taxes? Probably this value finally , and each county , city , The tax on the deposits of savings amount all that they are worth in the

and town taxes, the company on so much banks, in Savings Bank v. Coite, was held world. NoState has ventured to estab

4. No injunction , preliminary or final, can be of this assessment as the length of the to be of this classby thecourt, the tax lish the principle of permitting its visi

thatall the taxes conceded to be due,orwhich track withinthat locality bears to the on freight, in the Freight Tax Cases,and ble, tangible property to escape taxation ,

the court can see ought to be paid. or which can whole length ofthe track assessed hy the the tax on gross receipts, in the other relying solely on a iax imposedon the
be shownto be due by affidavits,hasbeen paid or board.

tendered without demanding a receiptin full.
cases by the State of Pennsylvania ,are individual on the basis of bis estimated

5.While the Constitution of Illinois requires a These two subjects of assessment are all attempts at arriving at the desired wealth in excess of his debts.

taxation , in general, to be uniform and equal,it by the statute called the tangible prop- result in the best mode. The system adopted by the statute of

persons engaged in specialpursuits,amongwhom erty of the company. The statute of Illinois and the rule Illinois, and the rule of the board of

are persons or corporations owning franchises and It is obvious, however, that while a adopted by the board of equalization , equalization, preserve this principle of

privileges, may be taxed as the legislature shali fair assessment under thesetwo descrip- under thepower conferred by the clause taxing all the tangible property at its

determine, bya generallaw , uniform asto theclass tions of property will include all the we have justrecited, maynot be the value,and taxing the capital stock and

statute is not uncoustitutionalwhich prescribes a visible or tangible property of the cor- wisest mode of doingcomplete justice in franchiseattheir value, if there beany

different rule oftaxation for railroads from that poration, it may ormay not include all this difficult matter, but we confess we after deducting the value of the tangible

6, Nor does it violate any provision of the Con . its wealth . There may be other proper have on the wholeseen no scheme which property. The case of Toledo, Peoria,

stitution of the ty of a class not visible or tangible which is better calculated to effect the purpose, and Warsaw Company, as we have said ,

2 The capital stock, franchises,and all the real ought to respond to taxation,and which so far as railroad corporations are con- is used as an illustration of the inequali

liable to taxation, and a rule whichascertains the state has a right to subject to taxa cerned , of taxing at once all their prop- ty which this rule works, andwhich

the value of all thisby ascertaining the cash tion. Thus it may occur, as in fact is erty and of making the tax just and counsel say is forbidden by the consti

capital stock as the basis of assessment, is proba. being insolvent, andits earnings not be propertyof the State,
value of the funded debtand of the shares ofthe claimedbyone of these companies,that, equal in its relation to other taxable tutionofthe State, thus rendering the

tax assessed against it void . That com

8. Deducting this from the assessed value of all ing sufficient to pay anything beyond its The rule adopted by the board is as pany is insolvent and in the hands of a

also taxed, leaves the real value ofthe capital road and its repairs, that this tangible

the tangible realand personal property which is necessary expenses for operating the follows: receiver. It is unable to pay any inter

“ First. The market or fair cash value est on its bonds. Its capital stock is of

ly asany other mode,all modes being more orless propertyrepresents more than the real oftheshares of capital stock, and the no value. But the board of equalization
imperfect.

9. It is neither in conflict with theConstitution whileon the other hand another oneof ( excluding from such debt theindebted at $2,003,415 ,and itstangible property at
wealth of the company and its property, market or fair cash value of the debt assessed the capital stock and franchise

property of the railroad company should beas these companies is so rich that, after ness for current expenses) shall be com- $2,629,367 , thus assessing a property

the State: county and city taxes should be collec: largeamount of debt,it declares large gate amountso ascertained shall be taken yond itsrunning expenses, at the sum of

certained by the State Board ofEqualization,and payingitsexpenses and interest ona binedoradded together ;and the aggre- which pays but little, if anything, be

in the proportion which the length of the road dividends, and this interest and these and held to be the fair cash value of the $ 4,632,782.

within such municipality bears tothewhole dividends, whenlooked to in reference capital stock, includingthe franchise, This sounds plausible, but it is nothing

10. The action of the Board of Equalization in to what is called the tangible property, respectively, of such companies and as- more . Concede for thepresent that the
increasing theassessed value of the property ofa show that tbere is here another element sociations. capital stock is sunk andis of no value
railroad companyor an individual,above the re- of wealth which ought to pay its share
turn made to the board , does notrequire a notice “ Second. From the aggregate amount concede that the funded debt ofthe com

to the party to make it valid, and the courts can
of the taxes.

ascertained as aforesaid , there shall be pany bas at present no market value, or

not substitute their judgment as to such valuation 3. This element the State of Illinois deducted the aggregate amount of the is unsalable, there remains what is val

11. The Supreme Courtof the State of Illinois callsthevalue of the franchise and cap- equalized or assessed valuation ofall the ued or worthover $ 2,600,000 of real and

having decided that the lawcomplainedorin ital stock of the corporation . The value tangible property , respectively,of such personal property, which, likeallother

these cases is valid under her Constitution, and of the right to usethis tangible property companies and associations, (such equal property of individuals or corporations,

having construed the statute this courtadoptsthe forpurposes ofgain. Andthisconsti- izedor assessedvaluationbeing taken, ought to payits proportion ofthepublic

be followed in the Federal courts . tutes the third valuation, which is like- / in each case, as the same may be deter- burdens . There also remains the value

wise to be made by theboard of equaliza. mined by the equalization or assessment of the franchise, which is not destroyed

Mr.Justice MILLER delivered the opin- tion,and which, when thus ascertained, of property by this board , ) and the by the circumstance that the road does
ion of the court.

is subjected to the taxation of the state, amount remaining, in each case, if any, not pay interest on its debt. Does any.

The three cases whose titles stand at and the counties, towns, and cities, by shall be taken and held to be the amount body believe that this debt is of no

the head of this opinion, are all appeals the same rule that the value of the road and fair cash value of the capital stock, value -- that the holders of it attach no

from decrees of the Circuit Court for the bed is , namely, according to the length including the franchise, which this board value to this franchise ? Are they will

Northern Districtof Illinois, enjoining of the track in each taxing locality. The is required by law to assess, respectively, ing to give up theright to operate the

the appellants from thecollection of word capital stock , as here used ,does not against companies and associations now road, to receive freights and fares,to en .

taxes assessed by the proper officers of mean the shares of the stock, but the or hereafter created under the laws of deavor to make it pay something more

the State of Illinois against three several aggregate capital of the company. This this State. ” than the mere value of the personal

railroad companies, organized under the is obviousfrom the proviso tothe fourth It may be assumed for all practical property of the track, the depots, the

laws ofthatState, and doing business in paragraph of section three of the reve- purposes,and it is perhaps absolutely grounds, the rolling stock, and other tan .

it. The plaintiffsin the first namedof nue law. As this paragraph lies at the true, that every railroad company in gible property ? Is itsupposed by any.
the above suits, are mortgagees of the basis of these controversies, it is here Illinois has a bonded indebtedness se one that they intend or will ever sell

Toledo, Peoria , and Warsaw Railroad given verbatim :
cured by one or more mortgages. The these separately or apart from the right

Company. In the other two cases the “ The capital stock of all companies parties who deal in such bonds are gen. to use them as a railroad ? Why do not

complainants are stockholders of the re- and associations now or hereafter created erally keen and farsighted men, and the bondholders sell all these things an

spective companieswhose interests they underthe laws of this state, shall be so mostcareful in their investments. Hence der theirmortgage at auction as a man

represent, namely, the Chicago and Al. valued by the State board of equaliza- the value which these securities bold in would sell town lots and household fur

ton Railroad Company in No. 701, and tiod as to ascertain and determine, re market if one of the surest criterias, as niture, and horses and carriages? The

the Chicago, Burlington and Quincy spectively , the fair cash value of such far as it goes, of the value of the road as reason is too clear to escape observa

Railroad Company, in No. 703. capital stock , including the franchise, a security for the payment of those tion . It is because in the case of

The act of the legislature of Illinois of over and above the assessed value of the bonds. the railroad there is attached to all

ed States.

1
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this property and goes with it a privi- paired or replaced, its effect upon the the general assembly shall direct, and consider the immense variety of subjects

lege,a right to use it through the value oftheremainder of theroad is out not otherwise ; but the general assembly which itnecessarily embraces,beimper

whole extent of the richest counties of of all proportion to the mere local value shall have power to tax peddlers, auc- fect. And when we come to its applica

Illinois, in transporting persons, and of the part of itdestroyed. A similar tioneers, brokers, hawkers, merchants,tion to the property of all thecitizens,

property,ina mannerwhichaddsim- effect on the value of theinteriorofthe commissionmerchants, showmen, jug- and of those who are not citizens, in all

mensely to its value when considered as road would follow the destruction of that glers, innkeepers,grocery -keepers, liquor the localities of a large State like Illi

so muchiron, somuch land, and so end of theroad lying in Chicago,orsome dealers,toll bridges, ferries,insurance, nois,the application beingmade by men

muchpersonalproperty . Byvirtueof otherplace whereits largest traffic cen- telegraph and express interestsor busi- whose judgments and opinionsmustvary
this privilege or franchise ,this is all ag. ters . It may well be doabted whetherness, venders of patents, and persons or as they are affected by all the circum

gregated into a unit, welladapted to any better mode of determining the corporations owing or using franchises stances broughttobear upon each indi
make moneyby its use in thatway, with value of that portion of the track within and privileges, in such manner as it shall, vidual, the result must inevitably par

a charteredright to use it for that pur- any one county has been devised than from time to time,direct by generallaw, takelargely of the imperfection of humanpose .

to ascertain the value ofthe whole road , uniform as to the class upon which it nature and of the evidence on which

It is this franchise which the legislature and apportion the value within the operates.".
human judgment is founded .— ( Tappan

of Illinois intended to tax, which it had county by its relative length to the § 10. " The general assembly shall v. Merchants' National Bank, 19 Wall.,

a right to tax , and in taxing it commit- whole. not impose taxes upon municipal corpo . 504 ; Weber v. Renbard, 73 Penn. Stató

tedno injustice, if it was fairly assessed , There are other objections urged by rations, or the inhabitants or property R. , 373; Commonwealth v.Savings Bank ,

though the corporation whichholdsit counselagainstthe equity and fairness thereof, for corporate purposes,butshall 5 Allen,247; Allen v.Drew , 44Vermont,

may be so utterly bankrupt that it must of the Illinois mode of assessing and require that all the taxable property 174.)

necessarily pass from it into other hands. taxing railroad companies as a system . within the limits of municipal corpora But let us suppose that the complaints

In thosehands, disembarrassed of its But we cannot notice them all . Those tions shall be taxed for the paymentof made in these cases against the taxes

overweight of debt, who sball say that above commented on are the most im- debts contracted under authority of law , were well founded ; that the mode

it is not worth $ 2,000,000, and who shall portant. such taxes to be uniform in respect to adopted by the board of equalization to

may that such is not the real value now There is , however, an objection urged persons and property within the juris- ascertain the value of the franchise and

of this franchise ?
to the conduct of the board of equaliza- diction of the body imposing the same." capital stock is not the best mode ; that

We shall presently consider the ex- tion, resting on the action of the board As regards this latter section there is it produces unequal and unjust results

tent to which a court of justice can enter in these particular cases, in which they no claim that the rate of taxation levied in some cases; that the same is true of

upon the consideration ofthis question : are charged with a gross violation of the by any municipal corporation , on the the mode of ascertaining the basis of

but we take occasion here to say that in law to the prejudice of the corporations, assessed valueof railroad property with assessment for the taxation of munici

the view we have taken of the matter which we will consider. in its limits, is greater than on other palities ; that the board of equalization

there is no sufficient evidence in these The statute requires theproper officere property. increased the entire assessment on each

cases to show that if the rule adopted by of the railroad companies to furnish to Nor is it asserted that the valuation of company without sufficient evidence ;

the boardbe just, that it has been un- the State auditor a schedule of the vari- that part of the property which the in short, let us suppose that in these and

fairly applied to any of these roads, ex ous elements already mentioned as nec statute regards as strictly local, namely, many other respects the proceedings

cept in the single case of a mistake in essary in applying the statutory rule of real estate not a part of the track, and were faulty and illegal . Does it follow

the amount of thebonds of the Chicago , valuation. It is charged that the board tools and implements used exclusively that in every such case a court of equity

Burlington and Quincy Railroad Compa- of equalization increased the estimates within the locality , has been assessed on will restrain the collection of the tax by

ny - a mistake induced by the report of of yalue so reported to the auditor, with any other pr ciple than that which is injunction , or will enjoin the collection

that company's officer to the State audi. outnotice to the companies, and without applied to the property of individuals. of the whole tax when it is obvious that

tor. sufficient evidence that it ought to be But the contention is that the rule of in justice a large part of it should be

Another objection to the system of done, and it is strenuously urged upon treating the road , its rolling stock and paid, and if not paid ,that the complain

taxation by the State is, that the rolling us that for want of this notice the whole franchises as a unit, and assessing it as antescapes taxation altogether ?

stock , capital stock and franchise are assessment of the property and levy of a whole, on which each municipality We propose to consider these questions

personal property, and that this, with all taxes is void . levies its taxes according to the length for a moment, because the immense

other personal property, has a local situs It is hard to believe that such a prop of the road within its limits, violates the weight of taxation rendered necessary

at the principal place of business of the osition can be seriously made. If the principles of this section . We have al- by the debts of the United States, of

corporation,and can be taxed by no other increased valuation of property by the ready discussed this question , and are of the several States, and of the counties,

county, city or town, but the one where board without notice is void as to the opinion that taxes assessed by that rule cities, and towns , has resulted very nat

it is so situated. railroad companies, it must be equally on the railroad property by the munici- urally in a resort to every possible ex .

This objection is based upon the gene- void as to every other owner of property pality are uniform when the rate of tax- pedient to evade its force .

ral rule of law that personal property,as in the State, when the value assessed ation is the same on the assessment thus It has been repeatedly decided that

to its situs, follows the domicile of its upon it by the local assessor has been ascertained that it is on other property. neither the mere illegality of the tax

owner. It may be doubted very reason increasedby the board of equalization. This court has expressly held in two complained of, nor its injustice nor irreg

ably whether such a rule can be applied How much tax would thus be rendered cases,where the road of a corporation ularity, of themselves give the right to

to a railroad corporation,asbetween the void it is impossible to say. The main ran through different States, that a tax an injunction in a court of equity -

different localities embraced by its line function of this board is to equalize upon the income or franchise of the road (Mooers v. Smedley , 6 Johns. Chy., 27;

of road. But, after all , the rule is mere- these assessments over the whole State . was properly apportioned by taking the Dodd v. Hartford, 26 Conn ., 239 ; Green

ly the law of the State which recognizes If they find that a county has had its whole incomeor value of the franchise, v. Munford, 5 Rhode Island, 478 ; Mes

it, and when it is called into operation property assessed too high in reference and the length of the road within each sert v. Supervisors of Columbia, 50 Bar.

and to property located in one State and to thegeneralstandard, they may reduce State, as the basis of taxation .- (The bour, 190 ; Dow v. Chicago,11 Wall., 108 ;

owned by a resident of another, it is a its valuation ; if it has been fixed too Delaware Railroad Tax Case, 18 Wall., Hannewinkle v. Georgetown, 15 Wall.,

rule of comity in the former State rather low they raise it to thatstandard. When 208 ; Erie R. R. Co. v. Pennsylvania, 21 548.)

than an absoluteprinciple in allcases. they raise it in any county, they neces. | Wall. , 492. ) The government of the United States

(Green v. Van Buskirk, 5 Wall., 312.) sarily raise it on the property of every As to section one, weneed not inquire has provided, both in the customs and

Like all other laws of a State , it is,there individual who owns any in that county: very closely whether the mode adopted in the internal revenue, a complete sys

fore, subject to legislative repeal, modi. Must each one of them have notice and by the statute and the rules of the board tem of corrective justice in regard to all

fication , or limitation, and when the a separate hearing ?. If a railroad com- of equalization produces a valuation for taxes imposed by the general govern

legislature of Illinois declared that it pany is by law entitled to such notice, railroad companies different from that ment , which in both branches is founded

should not prevail in assessing personal surely every individual is equally enti- of individuals, though, as we have al- upon the idea of appeals within the

property of railroad companies for taxa- tied to it . Yet if this beso,the expense ready said, it does not appear to us to executive departments. If the party

tion, it simply exercised an ordinary of giving notice, the delay of hearing produce any inequality to the prejudice aggrieved does not obtain satisfaction in

function of legislation. Whether allow- each individual, would render the ex: of the companies. But we need not this mode, there are provisions for re

ing therule to standas to taxation of in. ercise of the main function of this board pursue that inquiry very closely, because covering the tax after it has been paid,

dividuals, and changing it as to railroads impossible. The verymomentyou come the latter partof the section in express by suit against the collecting officer. But

or other corporations, it violated any to apply to the individual the right terms authorizes the legislature to " tax there is no place in this system for an

rule of uniformityprescribedby the con claimed by the corporation in this case, persons and corporations owning or using application to a court of justice until

stitution of the State, we will consider its absurdity is apparent. Nor is there franchises, in such manner as it sball after the money is paid .

when wecome to the constitutional ob- any hardship in the matter. This board from time to time direct, by general That there might be no misunder

jections to the statute. has its time of sitting fixed by law. Its law , " and the only restriction on the standing of the universality of this prin

It is further objected that the railroad sessions are not secret. No obstruction power, as applied to this class, is that it ciple, it was expressly enacted, in 1867,

track , capital stock and franchise is not exists to the appearance of any one be shall be “ uniform as to the class upon that “ no suit for the purpose of restrain

assessed in each county where it lies ac- fore it to assert a right, or resent a wrong, which it operates." ing the assessment or collection of any

cording to its value there, but according and in the business of assessing taxes, There can be no doubt that all the tax shall be maintained in any court."

to an aggregate value of the whole, in this is all thatcan be reasonably asked classes named in this clause, including (RevisedStatutes, & 3,224 . ) And though

which each county, city and town col As we do not know on what evidence peddlers, showmen, innkeepers , ferries, this was intended to apply alone to taxes

lects taxes according to the length of the the board acted in regard to these rail. express, insurance, and telegraph com- levied by the United States, it shows the
track within its limits.

roads, or whether they did not act on panies, are taken out of the general rule sense of Congress of the evils to be feared

This, it is said , works injustice both to knowledge which they possessed them- of uniformity, prescribed by the first if courts of justice could , in any case,

the counties and to the companies. To selves, and as all valuation of property clause, and the only limitation as to interfere with the process of collecting

the counties and cities, by depriving is more or less matter of opinion, we see them is that of uniformity as to the class the taxes on which the government

them of the benefit of this value as a no reason why the opinion ofthis court, upon which the law shall operate . That depends for its continued existence . It

basis of localtaxation. To the company, or of the Circuit court, should bebetter, is, innkeepers may be taxed by one, fer is a wise policy. It is founded in the

by subjecting its track and franchises, on or should be substituted for that of the ries by another, railroads by another, simple philosophy derived from the

the basis of this general value, to the board, whose opinion the law has de provided that the rule as to innkeepers experience of ages, that the payment of

taxation of the counties and towns, va- clared to be the one to govern in the be uniform as to all innkeepers,the rule of taxeshas to beenforcedby summary

rying, as they do, in rate, without the matter. as to ferries uniform as to all ferries, and and stringent means against a reluctant

benefit of the rule of assessment which It is said that the statute of Illinois is the rule as to railroad companies be uni- and often adverse sentiment, and to do

prevails in those counties in the valua- void , because it violates the principles form as to all railroad companies. As this successfully other instrumentalities

tion of other and similar property . But, of uniformity, and taxes corporations in we have seen no evidence that the rule and other modes of procedure are neces

as we have already said, a railroad must a manner different from that which gov- by wbich railroad property is taxed is sary than those which belong to courts

be regarded for many, indeed for most erns taxation of individuals. not uniform in its action on all the rail- of justice. (See Cheatham v, Norvell,

purposes, as a unit. The track of the The sections of the constitution relied road companies of Illinois, we can per- decided at this term ; Nickoll v. United

road is but one track from one end of it on in support of this proposition, are ceive no opposition to the constitution States, 7 Wall., 122 ; Dow v. Chicago, 11

to the other, and, exceptin its useasone sections one and ten of article nine, of the State in that rule. Wall., 108.)

track, is of little value. In this track, as which are as follows :
But suppose it were otherwise ; perfect In this latter case this court, after

a whole, each county through which it 1. " The general assembly shall pro- equality and perfect uniformity of taxa- commenting upon the necessary reliance

passes has an interestmuch more impor. vide such revenue as may be needfulby tion as regards individuals or corpora of the State governments upon the

tant than it has in the limited part of it levying a tax by valuation , so that every tions, or the different classes of property prompt collection of the taxes for their

lying within its boundary. Destroy, by person and corporation shall pay a tax subject to taxation is a dream unrealized. support and maintenance, and the ill

any means, a few miles of this track in proportion to the value of his, her,or It must be admitted that the system consequences of interference with their

within an interior county, so as to cut its property ; such value to be ascer. which most nearly attains this is the proceedings in that matter, says: “ No

off the connection between thetwo parts tained by some person or persons, to be best. But the most mplete system court of equity will, therefore, allow its

thus separated ,and ifit could not be re- elected or appointed in such manner as which can be devised must, when we injunction to issue to restrain their
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action, except where it may be necessary these cases the interference of a court of cient to say it is without foundation . As tion otherwise provides, the legislature

to protect the citizen whose property is chancery in favor of complainants. It the whole matter, then, concerns the still has authority to amend the charter

taxed, and he has no adequate remedy is that universal rule which requires that validity of a State law as affected by the of such a corporation, enlarge or dimin

by the ordinary processes of the law . It be who seeks.equity at the hands of the constitution of the State, that question, ish its powers, extend or limit its boun

must appear that the inforcementof the court must first do equity . and the other one of the true construc- daries, dividethe same into two or more,

tax would lead to a multiplicity of suits The defendants in all these cases are lion of that statute, belong to the class consolidate two or more into one, over

or produce irreparable irjury, or when the clerks and treasurersofthecounties- of questionsin regard to which this court rule its action whenever it is deemed

the property is real estate, throw a cloud the clerk who makes out the tax list, and still holds, with some few exceptions, uuwise, impolitic, or unjust, and even

upon thetitle of complainant before the the treasurer who collects the taxes. that the decisions of the State courts are abolish the municipality altogether, in

aid of a court of equity can be invoked." These taxes areboth the State and coun- tobeaccepted as the rule of decisionsthe legislative discretion. (Cooley on

So, in the case of Hannewinkle v. George- ty taxes. It is clear from the statements for the federal courts. Const. (2d ed. ) , 192. )

town , the court says : “ It has been the of the bills, and from what we have al It is , nevertheless, a satisfaction that Sufficient appears to show that the

settled law of this country for a great ready said , that there must be in every our judgment concurs with that of the complainant county was first organized

many years, that an injunction bill to countymentioned a considercble amount State court and leads us to the same con- under the act of the third of January,

restrain the collection of a tax on the of real estate and personal property clusions. 1868, passed by the legislature of the

sole ground of the illegality of the tax coming within the character oflocal tan The decrees in all these cacases are re. Territory of Dakota, which repealedine

cannot be maintained. There must be gible property, and subjected to taxation versed. The cases are remanded to the prior act to create and establish that

an allegation of fraud, that it creates a on precisely the same principles, and no Circuit court, with directions to dissolve county , When organized, the county

cloud upon the title, that there is appre- other, that all other personal and real the injunction granted in each case and was still a part of the territory , and em

hension of a multiplicity of suits, or estate within the county is taxed . It is to dismiss the bills . braced within its territorial limits all the

some cause presenting a case of equity equally clear that the road- bed within It was said on the argument, and territory now comprising the counties of

jurisdiction.” (15 Wall. , 548. ) We do each county is liable to be taxed at the seems to be conceded ,that in the case Laramie, Albany and Carbon, in the

not propose to lay down in these cases same rate that otherproperty is taxed. of TheChicago, Burlington and Quincy Territory ofWyoming, an area of three

any absolute limitation of the powers of Why have not complainants paid this R. R. Co. an agreement existed that the and one-half degrees from east to west,

a court of equity in restraining the col- tax? In reference to the latter, it is mistake of the board of equalization in and four degrees from north to south.

lection of illegal taxes, but we maysay saidthat they resist the rule bywhich assessingthecompany on bonds of its very heavyexpenses, itseems,were

that in addition to illegality,hardship, the value of their road -bed in each coun- leased roads mightbe corrected in this incurredby the county during that year

or irregularity ,the case must be brought ty is ascertained, and therefore resist the suit. No such agreementisonfile here and prior thereto, greatly in excess of

within someof the recognized founda- tax. But surely it should pay tax by and we cannot act on it . But when the theircurrent means, as more fully ex

tions of equitable jurisdiction, and that some rule. If the rule adopted gives too case is returned to the Circuit, of course plained in the bill of complaint, which

mere errors or mistakes in valuation , or large a valuation in some counties, it such decree can be rendered in that re- increased the indebtedness to the sum

hardship or injustice of the law, or any must be too small in others. What right gard as counsel may agree on. A similar of twenty -eight thousand dollars. Other

grievance which can be remedied by a bave they to resist the tax in the latter remark applies to what the brief of the liabilities, it is alleged, were also incurred

suit at law, either before or after pay, case ? And in the former, is the whole attorney-general of the State admits to by the authorities of the county , during

ment of taxes, will not justify a court of tax voidbecause the assessment is too be an error to theprejudice of the Chi. that period , which augmented theirin

equity to interpose by injunction to stay large ? Should they pay nothing, and cago and Alton Company.
Cebtedness to the sum offorty thousand

collection of atax . One of the reasons escape wholly, because they have been For plaintiff in error. dollars in the aggregate .

why a court should not thus interfere,as assessed too high ? These questions an. J. K. EDSALL for the State . Pending, these embarrassments, the
it would in any transaction between swer themselves. Before complainants LYMAN TRUMBELL for Peoriacounty. charge is that the legislature of the ter

individuals, is that it has no power to seek the aid of the court to be relieved For The Chicago & Alton R. R.Co., ritory passed two acts on the sameday,

apportion the tax or to make a new of the excessive tax, they should pay C. BECKWITH and O. JACKSON. to wit , December 16, 1868, creating the

assessment, or to direct another to be what is due. Before they ask equitable For The C. B. & Q.R. R. Co., Wirt counties of Albany and Carbon , out of

made by the proper officers of the State . relief, they should do that justice which DEXTER and O. H. BROWNING. the western portion of the territoryof

These officers and themanner in which is necessary to enable the court to hear For The T. P. & W. R., INGERSOLL & the complainant county, reducing the

they shall exercise their functions are them.
POTERBAUGH. area of that county more than two

wholly beyond the power of the court It is a profitable thing for corporations thirds ; that by the said acts, creating

when so acting. The levy of taxes is or individuals whose taxesarevery large UNITED STATES SUPREME COURT. said new counties, fully two-thirdsof the
wealth and taxable property previously

not a judicial function. Its exercise,by to obtain a preliminary injunction as to
the constitutions of all the States and by all their taxes, contest the case through No. 153 — OCTOBER TERM , 1875. existing in the old county were with

the theory of our English origin , is ex- seve years' litigation, an hen in the THE BOARD OF THE COUNTY COMMISSIONERS OF drawn from its jurisdiction , and its

clusively legislative . (Heine v. The Le- end it is found that but a small part of THE COUNTY OF LARAMIE , Appellants , limits were reduced to less than one

vee Commissioners, 19 Wall . , 660.) the tax should be permanentlyenjoined,
tbird of its former size, without any pro

|Acourtofequity is, therefore,bam- submit topaythe balance . This is not THE BOARDOF THECOrran COMBLONERSOF THE vision being made in eitherof said actes

pered in the exercise of its jurisdiction equity. It is in direct violation of the COUNTY COMMISSIONERS OF THE COUNTY OF CAB- that the new counties, oreither ofthem ,

by the necessity of enjoining the tax first principles of equiiy jurisdiction. It
should assumeany proportion of the

complaised of in whole or in part, with is not sufficient to say in the bill that Appealfrom the Supreme Court of the Territory of debt and liabilities which had been in

out any power of doing complete justice they are ready and willing to pay what
Wyoming. curred for the welfare of the whole,

by making, or causing to be made, a new ever may be found due. Theymust first POWER OF LEGISLATURE TO DIVIDE COUN before these acts were passed .

assessment on any principle it may de- pay what is conceded to be due, or what
TIES , CITIES AND TOWNS- RULE AS TO DI. Payment of the outstanding debt hav.

VISION OF PROPERTY.
. In this man can be seen to be due on the face of the ing been made by the complainant

neritmay,by enjoining the levy com- bill,orbeshown by affidavits,whether vides,thelegislature hasthe authoritytoamend inher belalf to compel thenewcounties,

plained of, enable thecomplainant to conceded or not, before the preliminary the charter ofa

escape wholly the tax for the period of injunction should be granted. The State diminish its powers, extend or limit its bounda- to contribute their' just proportionto

time complained of, though it be obvious is not to be thus tied upas to thatof these divide the same into two ver mere, consoli: wards such indebtedness. Attempt is

thatheoughttopay a tax if imposedin which there is no contest, by lumpingit whenever it demed undersides, impeditis,action madetoshowthatan equitable cause of

the proper manner. with thatwhich is really contested . If just,and even abolish the municipality altogeth : action exists in the case, by referring to

These reasons and the weight of au- the proper officer refuses to receive a
er, in the legislative discretion.

the several improvements made in that

thority,bywhich they are supported part of the tax, itmustbe tendered,and upon the subject of the division of the property, part of the territoryincludedinthe new

must always inclinethe court to require tendered withoutthe condition annexed may be prescribed by the legislature ; but if they counties, before they were incorporated,

a clear case for equitable relief before it of a receipt in full for all the taxes as
omit to make any provision in that regard , the and by referring to the great value of

presumption must be that they did not consider the property withdrawn from taxation
will sustain an injunction against the sessed.

collection of a tax, which is part of the We are satisfied that an observance of necessary. Where the legislature does not pre- in the old county, and included within

revenue of a State. Whether the same this principle would prevent the larger scribe any such regulations, therule is that the the limits of the newly createdcounties.

rigid rule should be applied to taxes lev. part of the suits for restraining collec- in her new limits, and is responsible for all Process was served and the respond

ied by counties, townsand cities we need tion of taxes which now come into the debts contracted by her before the act of sepa: ents appearedandfiled separate demur.

not here inquire, but there is both rea courts. We lay it down with unanim . ration was passed . Old debts,she must paywith
rers to the bill ofcomplaint. Hearing

son and authority for holding that the ity as a rule to govern the courts of the division has no claim to any portion of thepublic was had in the district court of the ter

control ofthe courts, in the exercise of United States in their action in such property, except what falls within her boundaries ritory, where the suit was commenced,

powerover private property bythese cases . (Cooly on Taxation, 537 ; Palmer med tored that the old corporation has noclaim . andthe court entered adecreesustain:

corporations is more necessary, and is v. Napoleon, 16 Michigan , 176 ; Hersey v. ing the demurrers and dismissing the
unaccompanied by many of the evils Supervisors, 16 Wisconsin, 185; Rose. Mr. Justice CLIFFORD delivered the bill of complaint. Immediate appeal

that belong to it when affecting the rev- berry v. Huff, 27 Ind. , 12 ; Frazier v . Lie- opinion of the court. was taken by the complainant tothe

enue ofthe State. (High on Injunctions, bom , 16 Ohio State, 614 ; Parmely and Counties, cities and towns are munici- Supreme court of the territory, where

8 369, and cases there cited.) The as- others v. The Railroad Companies , 3 Dil - pal corporations, created by the author: the parties having been again heard,the

besements in the cases before us, of lon , 19. ) ity of the legislature, and they derive all Supreme court entered a decree affirm

which complaint is made, are all made But if for no other reason , we should their powers from the source of their ing the decree of the district court, and

by the State board of equalization, and reverse the decrees of the Circuit court creation, except where the constitution the present appealis prosecuted by the

though the taxes are collected by the in these cases because the same ques- of the State otherwise provides . Beyond complainant.

county authorities, a large part of them tions, involving the same considerations doubt they are in generalmade bodies Two errors are assigned, as follows :

go to make up the revenue of the State. urged upon us here, have been decided politic and corporate, andare usually ( 1 ) That the Supreme court erred in

In the examination which we have by the Supreme court of the State of invested with certain subordinate legisla- affirming the decree of the districtcourt

made of these cases , we do not find any Illinois in a manner which leads to the tive powers, to facilitate the due admin sustaining the demurrers ofthe respond .
of the matters complained of to come reversal of these. The cases referred to istration of their own internal affairs, ents to the bill of complaint. (2 ) That
within the rule which wehave laid down are those of Samuel R. Porter, County and to promote the general welfare of the Supreme court erred in rendering

as justifying the interposition of a court Treasurer, and John W. Cook , County the municipality. They have no inhe- judgment for the respondents.

of equity.There is no fraud proved , if Clerk v. Rockford, Rock Island and St. rent jurisdiction to make laws, or to Corporations of the kind are properly

alleged . There is no violation of the Louis Railroad Company ,decidedat the adopt governmental regulations, norcan denominated public corporations, for the

constitution, either in the statute or in January term , 1874 , and the subsequent they exercise any other powers in that reason that they are but parts of the

its administration by the board ofequal case of The Chicago, Burlington and regardthansuch as areexpressly or machinery employed in carrying onthe

ization . No property is taxed that is not Quincy R. R. Ço. v. J. J. Cole and an- impliedly derived from their charters, or affairs ofthe State, and it iswell settled

legally liable to taxation, nor is the rule other, decided in June, 1875. In these other statutes of the State. law that the charters under which such
of uniformity prescribed by the consti- two cases all the points arising in the Trusts of great moment, it must be corporations are created may bechanged,
tutionviolated. If there is an excessive present cases were presented to the court admitted, are confided to such munici- modified, or repealed, as the exigencies
estimate of the value of thefranchise or and decided adversely to the railroad palities, and in turn they are required to of the public service or the public wel

capital stock , or both, it is by an error of companies. These questions all grew perform many important duties, as evi- fare may demand . ( 2 Kent Com ., 12th
judgment in the officers to whose judg- out of the validity and the construction denced by the termsof their respective ed. , 305 , Angel & Ames on Corp., 10th
ment the law confided that matter , and of the tax law involved in the present charters. Authority to effect such ob- ed ., sec. 31 ; McKim v. Odom , 3 Bland,

it does not lie with the court to substi- cases, and out of the same action of the jects is conferred by the legislature, but 407 ; St. Louis v . Allen , 13 Missouri, 400 ;

tute its own judgment for that of the board of equalization. The validity of it is settled law that the legislature in The Schools v. Tatman , 13 Ill., 27 ; Yar!
tribunal expressly created for that pur- the statute is not seriously questioned granting it , does not divest itself of any mouth v. Skillings, 45 Me. , 141.)

pose.
here on the ground of any conflictwith power over the inhabitants ofthedis Such corporations are composed of all

But there is another principle of equit the constitution of the United States. trict, which it possessed before the char- the inhabitants of the territory included

able jurisprudence which forbids in | If any such claim be set up, it is suffi- l ter was granted. Unless the constitu- l in the political organization, and the
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attribute of individuality is conferredon Political subdivisions of the kind are owes nothing, as the residents in the should be promptly rejected,and not permitted

the entire mass of such residents,andit always subject tothegeneral lawsof the non.indebtedmunicipality, mustneces

to go to the juryat all.- [ ED . COM . AND LEGAL RE

may be modified or taken away, at the State, and ihe Supreme court of Connec- sarily submit to increased burdens in

mere will of the legislature, according to ticutdecidedthatthelegislature of that consequence of the indebtedness of their
LEA , Special J., delivered the opinion

its ownviewsof public convenienceand State have immemorially exercised the associates.(2) Like consequences fol. of thecourt,

withoutany necessity for theconsent of powerof dividing towns at their pleas- low where the change consists in annex-

The prisoner wasindicted for the mur.

thosecomposing the body, politic. ( 1 ure, and upon such division to apportion ing a part of one municipal corporation der ofMrs. Housen , in the Criminal

Greenl. Ev., 12th ed. , sec. 331.)
thecommon property and the common to another,in case the corporation to court of Davidson. He was tried, con

Corporate rights and privileges are burdensas tothem shall seem reason which those set off areannexed is great victed of murder in the second degree,

usually,possessed by such corporations, able and equitable.- (Granby v.Thurs. ly morein debt than thecorporation from and sentenced to twenty years in the

and it is equally true that they are suboton, 23 Conn . , 419 ; Yarmouth v. Skill- which they were set off.
penitentiary. Mrs. Housen was taken

ject to legal obligations and duties, and ings, 45 Me. , 142 ; Langworthy v . Du Hardships may also be suffered by the from herhouse at night and carried

that they are under the entire controlof buque, 16Iowa, 273; Justices”Opinion, corporations from whicha portion of its some distance andhung,to what the

the legislature , from which all their pow. 6 Cush ., 577. )

ers are derived. Sixty - five years before Such corporationsare the mere crea- set off,in case the corporation is largely found in the mud, in a branch ,made by

inhabitants,with their estates,may be witnessesterma “ hog pole." Near the

place where she was bung a track was

the decree under review was rendered, tures of the legislative will , and inas- in debt, as the taxes of those who re

a case was presented to the Supreme much as all their powers are derived main must necessarily be increased in

a bare foot. The inference from all the

courtof Massachusetts, sitting in Maine, fromthat source, it follows that those proportion as the polls and estates with surrounding circumstances is, that the

which involved the same principle as powers may be enlarged, modified ,or

that which arises in the case before the diminished at any time, without their Even greater injustice may arise in cases

in the municipality are diminished. person whomade that track was one of

the parties who were engaged in the

court. Learned counsel were employed consent, or evenwithoutnotice. They where thelegislature finds itnecessary the record,we are satisfied that the jury,

murder. And upon an examination of

justiceof the court, and delivered the ing even their existence from the legis- county or town,by dividing their terri- belief that the track found in themud,

opinion. First,headverted to the rights lature. Their officers are nothing more tory and creating new counties or towns

and privileges, obligations and duties of thanlocal agents ofthe State, and their out of the territory withdrawn from theirinthe branchnearwhere Mrs.Housen

a town, and then proceeded to say : " If powers may be revoked or enlarged and former boundaries.
was hung, was made by the prisoner.

a part of its territory and inbabitants their acts may be set aside or confirmed
The question, then, whether the track

Legislative acts of the kind operate was madeby the prisoner, was of very

are separated from it, by annexation to at the pleasureofthe paramount author: differentlyunderdifferent circumstances. great importance in theinvestigation.

another or by the erection of a new cor- ity, so long as privaterights are not Instancesmay be given where the hard

poration , the formercorporationstill thereby, violated.— (Russel v. Reed , 27 ship is much the greatest towardsthe ofexceptions shows that “ the State

Upon the trial of this cause, the bill

retains all its property, powers, rights, Penn. St., 170. )

and privileges, and remains subject to all

its obligations andduties, unlesssome state into counties,townships,and cities, areleft within the new boundaries ofthe immediately in front of thejury ; and

Civil and geographical divisionsofthe body of the property and improvements broughtina panof mud and placed it

newprovision should bemadebytheact said Thompson, Ch, J., biad its originin old corporation. Other cases are well then asked the witness ifthe mud in the

authorizing the separation.” (Windham the necessities and convenience of the known where the hardship is much branch where he saw the track . Wit

0. Portland, 4 Mass., 389. )

Decisions to the sameeffecthavebeen municipal divisions from thesupervis. Where the newly createdsubdivision pessesaid it was

( To all of which de.

madesince that time in nearly all the ion and control by the State, in matters embraceswithinitsboundariesallthe fendant objected,andthesame was called

reportedcases havebecome quitetoo often exercises thepowertoexempt lands. Circumstances of the kind,with the mud." . Upon objection the court

pelo subdivisions are known, until the is found in the fact that the legislature public buildings and most of the public ruled. Theattorney-general then called

numerous for citation ; nor are such property liable totaxation ,and in many many others not mentioned, show be toldthe defendanthe could put hisfoot

citationsnecessary,as they are all one other instances imposes taxesonwhat yond doubt that suchchangesin the inthemudif he wanted to, but he would

way,showing that the principle in this was before exempt, orincreasesthe subdivision of a stateoftenpresentmat- notforce him to do so,

country is one of universal application. antecedent burdens in that behalf. It ters foradjustment involving questions

Concede its correctness, and it follows changes county sites, and orders new

Subsequently another witness was

that the old town, unless the legislature roads to be opened and new bridges to

of great delicacy and difficulty .
asked “ if he saw the pan ofmud setting

otherwise provides, continues to be be built at the expense of the counties,

Allusionwas made to this subjectby then beforethe jury. Hesaid he did ,

seized of allitslands, held in a proprie. andnoone, itissupposed, disputesthe the SupremeCourtofNewHampshire, and he wasasked if hesaw anytrackin
(To all of

taryright, and continues to be the sole exercise ofsuch powers by the legisla- in the case to which reference has al- it . He saidhesaw.none,

which defendant objected .) . Here the

owner of all its personal property, and ture.- (Burns v. Clarion County ,62 Penn. ready been made.- (3 N. H., 534. ) Speak

is entitled to all its rights of action, and St.,425 ; People v. Pinkney, 32 N.Y., ingofthepowerto dividetowns,the defendanttoput his foot in themud.”

attorney - general again called upon the

is bound byall its contracts, and is sub- 393 ; St. Louis v. Russell , 9 Missouri,507.) court in thatcase say , that thepowerin

ject to all the duties and obligations it old towns may be divided, or a new

Because of this action of the attorney

owed before the act was passed effecting townmay be formed fromparts of two thatthe powertoprescribethe rule by general, and theassentofthecourt

the separation .

ormore existing towns, and the legisla- which a division of the propertyofthe thereto, this cause is reversed and re

Suppose that is so, asapplied to towns, ture, if they see fit, may apportion the old town shall be divided isincidentto manded .In thepresenceof thejury

still it is suggestedthat the samerule common property and the

common bur- thepowertodivide the territory , and is the prisoner isasked to make eviderce

ought not to be applied tocounties,but dens, even totheextentofproviding rules can be prescribed bywhich an equal have permitted the panofmud to have

in its nature purely legislative. No general against himself. The court should not

without merit that it seems unnecessary the old town shall be transferred to the and just decision insuch casescanbe been brought before the jury andthe

to give it any extended examination . - new corporation .- (Bristol v. New Ches- made. Such a division, say the court in defendant asked to put hisfoot in it.

( County of Richlaud v. County of Law- ter, 3 N.H.,521. )

that case, must be founded upon the cir. We are satisfied the jury was improperly

rence ,12 Illinois, 8. )

In dividing towns, thelegislature may cumstances of each particular case ,and influenced thereby. And it is no suffi

Publicduties are required of counties settle the termsand conditions on which in that view the court here entirely cient answer that the judgeafterwards

as well as of towns, as a part of the ma- the division shall be made. It may en

concurs.— (Powers v. Commissioners of told the jury that the refusal to put his

chineryofthe State, and in order that large or diminish their territorial liabili- Wood County, 8 Ohio St., 290. Shelby foot in the mud was not to be taken as

theymaybe able to perform thosedu- ties, and may extend or abridge their County v.Railroad , 5 Bush ., 228. Olney evidenceagainsthim. The bringing in

ties, they are vested with certain corpo- privileges, and may impose new liabili.
v. Harvey, 50 Ill . , 455. )

of the pan of mud, and the request of

rate powers, but their functions are ties. Towns, says Richardson, Ch. J., Regulation upon the subject may be the attorney-general, was improper and

wholly of a public nature, and they are are public corporations, created for pur? prescribed by the legislature, but if they should not have been permitted bytbe

court. We greatly deprecate the prac
at alltimesas much subject to the will poses purelypublic,empowered to hold omit tomakeany provision in that re
of the legislature asincorporatedtowns, property and invested with manyfunc- gard, the presumption mustbe that they ticeintowhich some Circuitjudges have

as appears by the best text-writersupon tions and faculties to enable them to did not consider that any legislationin fallen, of permitting incompetent and

the subject, and the great weight of judi. answer the purposes of their creation . the particular case was necessary. Where illegal testimony to be placed beforethe

cial authority.

There must, in the nature of things, the legislature does not prescribe any jury andafterwards, at the close of the

counties or towns,are the auxiliariesof thecreationof such corporations, a pow . within her new limits and is responsible timonyshould be promptly rejected and

Institutions of the kind ,whethercalled be reserved, by necessaryimplicationin such regulations,the rule
isthat the old case, withdrawingit and telling the jury

the State, intheimportant businessof er to modify them in such mannerasto for all debts contracted by her before the pot permitted togo tothejuryatall

municipal rule, and cannot have the meet the public exigencies.least pretensionto sustain their privi- ofthe kind are often required by public act of separation waspassed. Olddebts for jurors with minds untrainedtolegal

leges or their existence upon anything convenience and necessity, and wehave she must pay withoutanyclaim for con- investigations and discriminations are

like a contractbetween them and the the authority of that learned judge for tribution,and the new subdivision has sometimes likely to beinfluenced there

legislature of the State, because there is saying that it has been the constant no claim to any portion ofthe public by, although such incompetent evidence

And
not and cannot beany reciprocity of usage, inall that section ofthe Union ,to property, except what falls within her may be afterwards withdrawn.

stipulation , and their objects and duties enlarge or curtail the power of towns, boundaries, and to all that the old cor. while we willnot reversebecause of the

are utter incompatible with everything and to divide their territory , and make poration has no claim .- (North Hem- admission of incompetent evidence af

of the nature of compact. Instead of new towns whenever the convenience of stead v.Hemstead, 2 Wend., 134. Dillon terwards withdrawn, unless we are sat

that, theconstant practice is to divide the public requires that such a change onM. Corp., sec., 128. Wade v. Rich. isfied the jury was influenced thereby,

large counties and towns and to consoli . should be made.

mond,18Gratt.,583. Higginbotham v. yet the correct practice isto reject such

evidence at once, and not permit it to go
date small ones, to meet the wishesof Half a century ago, when that decision Com., 25 Id . , 633.)

the residents, or to promote the public was made, the authority of the legisla

Tested by these considerations it is to the jury.

interests, as understood by those who ture to make such a division of a munic- clear that there is no error in the record. In this case, as before stated, we are

control the action of the legislature. ipal corporation was deemed to be with
Decree affirmed . satisfied that the action of the attorney

Opposition is sometimes manifested, but out doubt, and the same court decided

general in bringing the pan of mud into

it is everywhere acknowledged thatthe that the power to divide the property of SUPREME COURT OF TENNESSEE. put his foot in it,had an influence upon

court and requesting the defendant to

legislature possesses the power to divide a municipal corporation is necessarily

counties and towns at their pleasure, incident to the power to divide its terri. NASHVILLE, March 11 , 1876.
the jury prejudicial to the prisoner.

and to apportion the common property tory and to create the new corporation

Although we might be satisfied of the

and the common burdens, in such man- (Darlington v . Mayor, 31 N. Y., 195.
prisoner's guilt, yet it is our duty to see

ner as to them may seem reasonableand Clinton v. Railroad , 24 Iowa, 475. Lay . MURDER .-- EVIDENCE. - FOOTPRINTS . - Where the
that he has a fair and impartial trial, and

equitable .- (SchoolSociety v. School So. ton v. New Orleans, 12 La. An. , 516 ) . State broughta pan of mud into the court and this he must have, though costs may

ciety, 14 Conn. , 469 ; Bridge Co. v. East Cases doubtless arise where injustice placed it immediately in front of the jury ,and accumulate and punishment be long de

Hartford, 16 Conn ., 172 ; Hamshire v. is done by annexing part of one munici- soft as themud in the branch where he saw the
layed.

Franklin, 16 Mass., 76 ; NorthHemstead pal corporation to another, or by the track, and the prisoner was then called on by the

v.Hemstead,2Wend.,109;Montpelier division of such a corporation andthe Held, thatthe bringing in of the panofmud and

On the 15th ult. , the veteran Judge

v . East Montpelier, 29 Vt. , 20 ; Šill v . creation of a new one, or by the consol- the request of the Attorney-Generalwere impro- Cyrus Tolmandied at his residence near

Corning, 15 N. Y.,197 ; People v. Draper, idation of two or more such corporations per, and should not have been permitted by the Kane, in the 83d year of his age. Judge

15 Id ., 549 ; Waring v. Mayor, 24 Ala., into one of larger size. Examples illus.
WITHDRAWING ILLEGAL Testi. Tolman settled in Greenecounty in 1820,

701 ; Mayor v. The State, 15 Md. , 376 ; trative of these suggestions may easily MONY. - The ractice of permitting incompetent and was president of the Jersey county

Ashby v. Wellington, 8 Píck., 524; Bap. be imagined : ( 1) Consolidation will and illegal testimony to be placed before the jury; and vice- president of the Greene county

tistSo. v. Candia, 2 N. H.,20 ; Dentonv. work injustice where one of the corpo- drawing it and telling the jury not to beintu: old settlers' societies at the time of his

Jackson, 2 John . Ch. R., 320.)
rations is largely in debt and the other enced thereby , is deprecated .' Such testimony | death.

JERRY STOKES V. THE STATE .
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ASSIGNMENT IN FRAUD OF CREDITORS .

Ar Nos. 161 AND 163 FINTH AVENUE.

case .

CHICAGO LEGAL NewsEGAL News. deliveredthe opinioni inty towehennet dildara for of the tax is notcollected, the provedtohave existedso long ,and toapprove of the exhibition to the jury city has nothing to pay. But once allow have been so extensively acted upon,

during the recess of the court, of the the city to consider the tax as paid that the ordinary creditors of the bank .

Let vincit . door, screws, hooks, etc., or the experi- when the appropriation is made, and rupt in bis trade may be reasonably pre

ments made with them in the presence the tax levied so that certificates may sumed to have known it ; that the Court

of the jury during the trial. We will be issued payable out of the general of Bankruptcy will take judicial notice
MYBA BBADWELL, Editor .

not say that in no case can experiments funds of the city, instead of making of a custom which has been frequently

be made in the presence of the jury for them payable specifically out of the tax proved in other cases, although it is not

CHICAGO : APRIL 29, 1876 . the purpose of illustrating the points in when collected, and the constitutional strictly proved in the case before the

controversy . Such a proceeding, to say limitation is disregarded, and the debt of court.

the least, is uncommon, and should be the city may be increased to almost anyPublished EVERY SATURDAY by the

amount. If this can be done, and the The Court of Queen's Bench , in theCHICAGO LEGAL NEWS COMPANY, permitted with great caution.

COUNTY BONDS IN AID OF RAILROADB— tax for a given year is two millions of case of Taylor v. Bowers, 34 L. T. R. N.

EFFECT OF CONSTITUTION OF 1870. — The dollars, and the city having incurred in S. , 263, held, where money is advanced

opinion of the Supreme Court of the debtedness to the full extent of the con or goods delivered for an illegal purpose,

TERMS :-TWO DOLLABS por annum, in advance United States by STRONG, J. , holding stitutional five per centum , should issue the person advancing the money or deSingle Copies, TEN OENTS,

where a county was authorized by a spe- certificates of indebtedness not payable livering the goods, may repudiate the il

We call attention to the following opin- cial actof the legislature passed in1869, specifically outof the tax when collected, legal purpose at any time before it has

ions, reported at length in this issue : to subscribe to the stock of a railroad but out of the city treasury, and only been carried out, and recover back his

and issue its bonds, and such county one million of dollars of the tax for that money or goods. In this case, the plain

RESTRAINING THE COLLECTION OF A Tax. subscribed or agreed to subscribe to such year is collected, the indebtedness oftiff assigned goods to A , in order to de

—THE RULE AT TO THE Taxation OF CAP- stock in December, 1869, before the the city would be increased one million fraud his creditors.Thedefendant was

ITAL STOCK . - FRANCHISES AND THE REAL
adoption of the Constitution of 1870, ofdollars,and thatclause of the Consti- a party to the scheme. No settiement

AND PERSONAL ESTATE OF CORPORATIONS. prohibiting such subscription, that tution which provides that “No mu was made with the plaintiff's creditors.

-The opinion of the Supreme Court of whether the contract was a subscription nicipal corporation shall be allowed to A, without plaintiff's sanction, assigned

the United States, by MILLER, J. , as to
or an agreement to subscribe , it was not become indebted, in any manner, or for the goods to the defendant. Plaintiff

when a court of equity will enjoin the annulled or impaired by the probibitions any purpose, to an amount, including demanded the goods back , and sued in

collection of a tax , and stating the rule ofthenew constitution ;that although the existing indebtedness, in the aggregate trover, and the court held that he was

for the taxation of the capital stock,
new constitution abrogated the author- exceeding five per centum on the value entitled to recover.

franchises, and the real estate and perity of the Board of Supervisors to make of the taxable property therein , to be as WILL-RAILWAY SHARES AND STOCKS.

sonal property of corporations. This a subscription for railroad stock, still , certained by the last assessment for
The English House of Lords, in Mor

opinion is of the greatest importance to contracts madeunder the power while it State and county taxes, previous to the rice v. Aylmer, 34 L. T. R. N. S. , 218,

the people of the State and the railroad existed , were valid contracts, and the incurring such indebtedness," would be held , on appeal from the Court of Chan

companies. The decision of the Federal obligations assumed by the county con violated. This provision of the Consti- cery in England, that a bequest of rail

court below is reversed, and the ruletinued after thepower to enter into such tution is too plain to need any construc- way shares will pass railway stocks.

adopted by the Supreme Court of this contracts was withdrawn ; that under tion. If a city has incurred indebted

State, in this class of cases, followed by the facts in this case, the county could ness to the full extent of the constitu

the Supreme Court of the United States. not be permitted to set up that the sub- tionalfive per centum , and certificates of take of our St. Louis correspondent,the

CHAMPERTY-A MISTAKE.-By a mis

Judge Miller, in delivering the opinion, scription was not made until after the indebtednessare issued in excess of this opinion inthe case ofHarper v. Duke et

says, it is a satisfaction that our judgment adoption of the constitution of 1870. amount, not made payable out ofa par. al., involving the validity of a contract,

concurs with that of the State court, and
ticular fund, they are issued in defiance

VALIDITY OF City CERTIFICATES — Con
leads us to the same conclusions in this

of this provision of the Constitution .
which , under the common and statute

Attorney -General Edsall, single- STITUTIONAL - LIMIT OP CITY INDEBTED law of England, would have been void

for champerty, published last week , washanded , represented the State, and suc- NESS . — The opinion of the Circuit Court
NOTES TO RECENT CASES.

reported as an opinion of the Supremeceeded in reversing the judgment of the of this county, by MCALLISTER, J. , hold

Court of the State of Missouri. The decourt below , although hewasopposed by ing that the corporation of the city of ALTERATION OF NOTE AFTER INDORSEMENT.

The Supreme Court of Missouri held , cision was made by the Court of Appeals
a number of the ablest attorneys in the Chicago cannotbecome indebted beyond

the limit named in the Constitution ;
in the Iron Mountain Bank v .Armstrong of that State - a court established under

State .

that to borrow money and give an abso- et al., 3 Cent. Law Journal 251, that the the new Constitution of that State, hav
POWER OF LEGISLATURE TO DIVIDE COUN.

lute undertaking to pay the same, is to liability of an indorseron a note,altered ing appellate jurisdiction from Circuit
TIES – PROPERTY - Rights.— The opinion

" become indebted ” within the meaning after indorsement, depends on the state Courts of the counties of Lincoln , War

of the Supreme Court of the United of the clauseofthe charter and of the of thenote when purchased by the hol. ren , St. Charles, and St. Louis . In all

States, by CLIFFORD, J. , as to the power Constitution in question, whether such der. If a blank has been so negligently cases of a civil nature, involving more

of the legislature over a county, cityor loan be forone monthor twenty years ;filledas toeasily allow an alteration or than twenty-five hundred dollars,and

town, and its right to divide such corpo- and even though it might be the inten- addition , without any means of detec- in many others, an appeal may be

rations, and the rule governing the own

ership of property and the payment of borrowed topay currentexpenses ; that liable.

tion and purpose to apply the money so tion by a prudent person, the indorser is taken to the Supreme Court of the State.

The question passed upon by the Court

debts upon such division .

the corporation having already reached THE MISSOURI STOCK LAW UNCONSTITUTION of Appeals, may not, therefore, be regar

MURDER— EVIDENCE - FOOT-PRINTS. — the prescribed limit of indebtedness, it ded as the settled law of the State . The

The opinion of the Supreme Court of would be within the prohibition of the
The Supreme Court of Missouri held, Supreme Court, when it comes before

Tennesseeby Lea,Special J., in a triallawto add to that indebtedness,by bor- in Lambertv.Lidwell , 3 Cent. Law J., 253 them , maytake the same view of the

for murder, where a pan of mud was rowing money and giving an absolute that the legislature cannot propose a law law as the Supreme Court of Illinois.

brought into court and placed in front of undertaking or obligation to repay it ; and submit it to the people to pass or re

the jury,and it was proved by a witness that when an appropriation has been ject it,by a generalvote ; that that would THE Hon. CHARLES F. Cady has been

thatthemud was about as soft) as the made forthe ordinary current expenses belegislationby the people ; but a law appointed Judge ofthe St. Louis County

mud in the branch where he saw the and the tax levied to meet them , neither maybe passed which is completein Court of Criminal Correction,to holdun

track,and the prisoner was then called the incurring of such expenses, nor the itself, to takeeffect upon the happening tilJanuary 1, 1879.

upon by the Attorney -General to put his anticipating of such revenues to dis- of an event ; that the Missouri Stock

foot in the mud. Held, That the bring- charge them ,will constitute a debtwithin Law is in contravention of the Constitu
PUBLIC PROTECTION . - Some two years

ing in of the pan of mud and the re- the meaning of the prohibition in question, and void. ago Colonel Henderson, the Chief Com .

quest of the Attorney -General were im- tion ; and it is upon the principle that BANKRUPTCY — ATTACHING CREDITOR - NUN missioner of Police for the metropolis,

proper, and should not have been pero when the appropriation and tax levy are

Held , by the United States District constables were to be found within pre

established

mitted by the court. This is unquestion- made, these means are to be regarded as

“fixed points" at which

ably a sound opinion . No human being being already in the treasury , and may Court for the District of Kansas, 3 Cent.
scribed hours. The system has been

shouldever be placed in a positionin be anticipated by orders or certificates Law J., In re Scrafford,that an attaching foundto work admirably in the preven

a capital case that he is compelled to specifically payable out oftheproper fund, creditor may intervene and oppose an
tion of violent assaults, with respect to

make evidenceagainst himself or else to meet the ordinary current expenses. adjudication in bankruptcy, and may which it wasestablished. The Commis

have the jury, from his refusal so to do, This case did not involve the validity of showthat the requisite number and sioner of Police has,within the last day

infer his guilt and find accordingly . certificates heretofore issued . This ru
amount of creditors have not joined in or two, extended the “fixed points" ar

This ruling is in accordance with the ling of the learned judge , that when an the proceedings ; that in determining rangement to some of the most danger

ruling of the Supreme Court of this appropriation for current expenses has whether the required number and ous places in the metropolis after night

State in the case of Jumpertz v. The been made, and a tax levied to meet amount of creditors have joined , credi- fall. Appended to the notice is the

following instruction : - " In the event

People, tried for murdering a woman , them , orders drawn in anticipation of tors who have obtaiced attachments on ofany person springing a rattle,or per
reported 21 III . , 375. Experiments were the collection of such tax and made therespondent's property should not be sistently ringing a bell in thestreet or

tried before the jury for the purpose of specifically payable out of thesamewhen excluded on that account. in an area, the police will at once pro

ceed tothe spot and render assistance."

illustrating whether the deceased could collected, are not within the constitu It is well known that since the establish

have committed suicide by hanging upon tional probibition , and are valid , is un The English Court of Appeal , in ex ment by Colonel Henderson of the

a screw or hook inserted in a door, and doubtedly correct. But this is as far as parte Powell , 34 L. T. R. N. S., 224, held, " fixed points ” system there has been a

the door so experimented upon was the letter and spirit of the Constitution where a custom of trade is relied on tó marked decrease in the number of vio

lent assaults on the person committed

exhibited to the jury during the recess will allow the corporation to go . It does take goods out of the order or disposi- inorder or disposi- in the metropolis atnight. - Public

of the court. Chief Justice Caton, who not increase the debt of the city a single tion of a bankrupt, the custom must be l Opinion .

ALDELEGATING LAW-MAKING POWER.

BER AND VALUE OF CREDITORS.

BANKRUPTCY - CUSTOM OF TRADE .
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Our thanks are due to the law firm of nished by the chairman of the board , of shares . So in Nugent v. The Super have made inquiry nowheres else with

Cullom, SCHOLES & MATHER, of Spring and entered by the clerk upon the re visors of Putnam County, 19 Wall., 241 , any prospect of learning the truth.

field, for the following opinion :
cords, as of the date of the December | it was said that to constitute a subscrip: Every step he could have taken assured

meeting of the board, and duly attested. tion by a county to stock in a railroad him that the recitals were true. How,

UNITED STATES SUPREME COURT. This musthave been done prior to the company, it isnot necessary that there then, can the county bepermitted to set

first Tuesday in March , 1870. The rec- be an act of manual subscribing on the up against a bona fide holder ofthebonds,
No. 532. - OCTOBER TERM, 1875. ord , as it appears under date of Decem books ofthe company. These cases lead that the authority to make a subscrip

ber 14, 1869, is as follows :
In Error to the Circuit Courtof theUnitedStates for

directly to the conclusion that the action tion with all its legitimate consequences

the Southern District of Nlinois . “ And it is further ordered by the of the board of supervisors in Decem- had expired before the subscription was

board ofsupervisors of Moultrie county ber, 1869, was in substance and in legal made, in the face of the recitals and of

THE COUNTY OF MOULTRIE, Plaintiff in Error,
that, under and by virtue of the autho- effect a subscription,

the county records ? Whether it had
THE ROCKINGHAM TEN-CENTS SAVINGS BANK. rity conferred upon said board , by an And if this conclusion could not be expired was a matter of fact, not of law,

SUBSCRIPTION OF COUNTY TO R. R. STOCK act approved March 26th , A.D. 1869, en reached , it would make but little differ- and it was peculiarly, if not exclusively,

-EFFECT OF CONSTITUTION OF 1870 ON titled Anact to incorporatethe Deca. ence to the present case,for it could not within theknowledge of the board of

AGREEMENT TO SUBSCRIBE. tur, Sullivan and Mattoon Railroad Com be doubted that the action of the board supervisors. After having assured a pur

1... In this case, the county, before the new Con- pany,' the county of Moultrie subscribed
was at least an undertaking to subscribe, chaser that their subscription was made

stitution , by tbe act of 1869, had amplepower to to the capital stock of the Decatur, Sul- and this was assented to or accepted by in December, 1869, when they had power
subscribe and issue its bonds in aid of the rail van and Mattoon Railroad the sum of the railroad company. The resolutions to makeit, it would be tolerating a fraud
road . The court finds that what the county, did eighty thousand dollars, to aid in the
before the adoption of the Constitution of 1870, were entered of record by the clerk and to permit the county to set up, when

constituted a subscription ; but if the court could construction of a railroad by said com- president of the railroad company, and called upon for payment,that it was not

nothave reached this conclusion , it would have pany , in pursuance of their charter. the company made an appropriation of made until after July 2, 1870, when theirmade no difference, for the action of the board

was, at least, an undertaking to subscribe, and “ And be it further ordered by the the bonds to be received in payment for a :: thority expired .

this was assented to bethe railroad company,and board of supervisors aforesaid that,when the subscription, by a contract made on It is unnecessary to say more. Some
no matter whether the contractwas a subscription said railroad shall be open for traffic,' the 15th of April, 1870. In either aspect matterswhich wehave not noticed were

or impaired by the prohibitions of the new Con betweenthe city of Decaturand thetown of the case, therefore,there was an au- assigned as errors, but they were not

stitution . The delivery of the bonds was no of Sullivan aforesaid, there be issued thorized contract existing between the mentioned in the argument; and,in our

2. EFFECT OF CONSTITUTION OF 1870 CON POWER eightythousand dollars of the bonds of county and the railroad company when opinion ,they exhibit no 'errorin the

OF BOARD. - The constitutional provision abroga said county, in denominations of not less the new constitution cameinto opera- court below.

make a subscription for railroad stock ; but con : said company, drawing interest, to be
ted the authority of the board of supervisors to than five hundred dollars,payableto tion. No matter whether the contract The judgment is affirmed.

was a subscription or an agreement to CULLOM , SCHOLES & MATHER, for de

istence, were valid contracts, and the obligations paid annually, at the rate of eight per subscribe, it was not annulled or im- fendants in error.

assumed bythem continued after the power to en cent. per annum ; the principal to be due paired by the prohibitions of the consti JOHN R. EDEN and HENRY & PENWELL,

ter into such contracts waswithdrawn. Theope and payable ten years after date , or tution. The delivery of the bonds was for plaintiff in error.
of

3. CANNOT SET UP THAT SUBSCRIPTION WASMADE sooner at the option of thecounty ;and no more than performance of the con

AFTER 1870. - Afterthe recitals in the record, and that said bonds be delivered to said rail. tract. For these reasons it is in vain to CIRCUIT COURT COOK CO. , ILL.
having assured a purchaser that their subscrip; roadcompany in full payment of the appeal to the decisions made in Aspin

OPINION, APRIL 27, 1876.
power to make it, it would be tolerating a fraud subscription of said county so made as wall v. TheCounty of Davies, 22 Howard,

to permit the county to set up, when called upon aforesaid ." 364, and The Town of Concord v. The PRINDEVILLE, et al. v .:COMTROLLER HAYEK.
for payment, that itwas not made until after July

2,1870,when their authority had expired.–ED. this board to enter the resolutions of neither of those cases was there any
It is true there was no further order of Savings Bank, decided at thisterm . In THE CONSTITUTIONAL LIMITATION OFCITY

LEGAL NEWS .) INDEBTEDNESS — THE RIGHT OF THE CITY

record , but it was the clerk's duty to contract made before the authority to
TO ISSUE CERTIFICATES OF INDEBTED.

NESS IN EXCESS OF THE LIMITATION ,

Mr.Justice STRONG delivered the opin- make the entry. The substance of them make one was annulled. We do not CONSIDERED -- MAY ANTICIPATE THE COL
ion of the court. had been adopted. They required no assert that the constitutional provision LECTION OF A TAX BY ISSUING CERTIFI

This case differs very materially from further action except to put them in did not abrogate the authority of the
CATES SPECIALLY PAYABLE OUT OF SUCH

the case of The TownofConcordv. The form . No further action appears tohave boardof supervisors to make a subscrip

Portsmouth Savings Bank, No. 43 of this been contemplated . They remain of tion for railroad stock . On the contra
1. CONSTITUTIONAL LIMITATION .-- That the cor

term . In that, we held that the bonds record still, and the board has never ry , we think itdid. Butwehold that limitnamed in the Constitution , that to borrow

were void because the legislative author. taken any action to correct the record. contracts made under the power while it money and give an absolute undertaking to re

ityto issuethem as a donation to the On the contrary it has been recognized was in existence were valid contracts, meaning ofthe clause of the charterand the Con

railroad company had been annulled by by subsequentaction. At the December and that the obligations assumed by stitution in question, whether such loan be for

the Constitution of the State, before the meeting of 1872, a special committee was them continued after the power to enter onemonth or twenty years ; and even though it
donation was made. In the present appointed to examine the records ofsub into such contracts was withdrawn . The mightbe the intention and purpose to apply the

case, the authority exercised was given scriptions of railroad donationsandre- operationoftheconstitutionwasonly moneysebored to pay.currentespeines,etc

to the county by the act of March 26, port. The committee did report on the prospective. Indeed, it is expressly or PRESCRIBED LIMIT, ETC.- That the corporation

1869, incorporating the railroad compa- 25th day of December, 1872,that the dained in its schedule that “ all rights; having already reached the prescribed limit of

ny ; The tenth section of the act was as subscription of $ 80,000.00 under the act actions, prosecutions, claims, and con of the law to addto that indebtedness, by borrow .

follows : " The board of supervisors of of the generalassembly ofMarch 26, tractsof theState, individuals, or bodies ing money and giving an absolute undertaking or

Moultrie county are hereby authorized 1869, to aid in the construction of the corporate shall continue to be as valid as ANTICIPATING THE REVENUE. - That when

to subscribe to the capital stock of said Decatur, Sullivan and Mattoon Railroad, in this constitution had not been adopt. an appropriation has been made for the ordinary

company, to an amount not exceeding was in accordance with law . Under this led .” It is hardly necessary to say that current expenses, and the tax levied to meet

eighty thousand dollars, and to issue the action of the board, and the report of under the act of the general assembly, the anticipating of such revenues todischarge

bonds of the county therefor, bearing in the committee, the bonds were delive the authority to make a subscription was them ,will constitute a debt within

terest at a rate not exceeding ten per ered . It is impossible, therefore, to coupled with an authority and a duty to of the prohibition in question. And it is upou the

cent.per annum ,said bonds to beissued doubt that the resolutions adopted in issue county bonds for thesum sub- levy aremade, these means are to be regarded as

in such denominations,and to mature at December, 1869, as recorded, must be scribed. No action of the board was being already in the treasury, and may beantici

such times as the boardofsupervisors treatedas the action of the boardatthat neededafter thesubscription was made. pated by orders of certificates speciallypayable

may determine, provided that the same time. And, if so , they amounted to a This disposes of the only material rent expenses.
shall not be issued until the said road subscription to the stock of the company, question inthe case. There is, however, 4. CERTIFCATES HERETOFORE ISSUED . - That this

shall be opened for trafficbetween the and created an obligation for the pay- anotherconsideration that is worthy of case does not involve the validity ofcertificates]

city of Decatur and the town of Sullivan ment of thesubscription in county bonds. notice . The findings of the court are

aforesaid ." No approving popular vote It is true no subscription was made on that the plaintiff below is a purchaser of Opinion of the court by MCALLISTER,J.

was required. the books of the railroad company until the bonds for a valuable consideration, It appears by the facts alleged in rela

It is not to be doubted that this sec- July, 1871 ,when one was made by Mr. having purchased them before their ma- tor's petition and admitted by the re

tion gave to the county complete author- Titus, chairman of the board, without turity and without notice of any defence . spondent, that, tested by the last assess

ity to make a subscription to the capi- any express authority , and then made They were executed by the president of ment made for State and county taxes,

tal stock of the company: The power for the purpose of enabling him to vote the board of supervisors and the county the city ofChicago is already indebted in

was fettered by no conditions or limita at an election. But a subscription on clerk . They recite that they are issued an amount at least equal, if not in excess

tions, exceptasto the amount which the booksofthe company wasunneces- bythe countyofMoultrie , ' in pursu- ofthe sum of 5 per centum of the value

mightbesubscribed, but the paymentof sary,forthat whichamounted toasub- anceofthesubscription of the sumof of taxableproperty therein. Theamount

the subscription was directed to be post- scription had been made in December, eighty thousand dollars to the capital of the claim set out in the petition, to

poned until the railroad should be 1869. The authorized body of a munici- stock of the Decatur, Sullivan and Mat- pay which the relators counsel urge that.

opened. And, of course, as a greater pal corporation may bind it by an ordi- toon Railroad Company, made by the the city has the right to borrow themo

power includes every constituent part of nance, which, in favor ofprivate persons board of supervisors of saidcounty of ney , is upward of $ 20,000. Counsel base

it, the legislative act empowered the interested therein,may, if sointended, Moultrie, in December, A.D. 1869, in the power to borrow such sum ,upon the

board ofsupervisors to agree to subscribe operate as a contract,or they may bind conformitytothe provisions of an act of act of 1865, amendatory of theformer,

preparatory to an actual subscription. it by a resolution ,or by vote clothe its the General Assembly of the State of charter of Chicago, and a further act

The power thus granted was neverre- officers with power to act for it. The Illinois, appruved Mar.26,A. D.1869.” amendatory ofthelatter (passed in 1869)

voked, unless it was by the new consti- former_was the clear intention in this Now , if it be supposed that the pur- and upon an ordinance of the common

tution of the State, which did not take case . The board clothed no officer with chaser oi bonds with such recitals was council, approved April 3, 1875, before

effect prior to July 2, 1870. Whatever power to act for it. The resolution to bound to look further and inquire what the city became incorporated under the

was done in pursuance of the power be- subscribe was its own act ; its immediate was the authority for the issue, where general law of 1872. By the actof 1865,

fore that time, if anything was, could not subscription.— (Western Saving Fund was he to look ? Had he looked to the it is provided : “ To provideformonthly

be affected by the constitution, subse- Society v.The City of Philadelphia,31 act of thegeneral assembly of March 26, orany other payment which shallhave

quently adopted. Subscriptions, or con- Penn. st., 174 ; Sacramento v. Kirk ,7 1869, he would have found plenary au- been authorized by the common council

tracts to subscribe, made in pursuance Cal., 419 ; Logansport v Blakemore, 17thority for a stock subscription and for and required to be made at any time,

of it before it was abrogated, remained Ind ., 318. ) In The Justices of Clarke the issue of bonds in payment thereof. the comptroller may, with the sanction

binding, for a constitution can no more County Court v. The Paris, Winchester, If he was bound to know that the con of the mayor and finance committee ,

impair the obligation of a contract than and Kentucky RiverTurnpike Company, stitutional provision terminated that au- borrow the necessary money for a time

ordinary legislation can. It must be 11 Ben. Monroe, 143, it was ruled that an thority after July 2, 1870, he knew that not longer than the 1st of February

conceded that had no subscription been order of the county court, by which it any subscription made before that time thereafter.” By the act of 1869 it was

made, or engagement to subscribe en was said that the court subscribed, on continued binding notwithstanding the provided that “ The mayor and comp

tered into before the new constitution behalf of Clarke county, for fifty shares constitution, and that bonds issued in troller may make temporary loans to pay

took effect, nonecould have beenmade of stock in the Turnpike company, if payment of it were, therefore, lawful. special assessments against city proper

after. But the special finding of facts concurred in by a competent majority of If, then, he had inquired whether a sub- ty when due, and may make alltempo

shows that one was made in 1869. On the magistrates, was itself a subscription, cription had been made before July 2, rary loans now provided for, falling due

the 16th of December of that year, the and bound the county. There was no 1870 , at the only place where inquiry on the 1st day of June of each year."

board of supervisors met and informally subscription on the books of the com- should have been made, namely, at the The first section of the ordinance of

resolved to subscribe $ 80,000.00 to the pany , but the court of appeals said “ we records of the board , he would have April 30, 1875, embodies the same provi

capital stock of the railroad company, cannot, therefore, regard this order as a found an order to subscribe, equivalent sionin substance as the two statutes re

and the resolution was referred to a law. mere offer or pledge to subscribe the to a subscription made, in December, ferred to. The second section enlarges

yer, to put in form before being recorded fifty shares in this particular road, but 1869, corresponding with the assertions the power conferred by the acts of 1865.

on therecords of the board. They were as actually taking, and in substance and of the recitals, and declared by them to and 1869. It reads : " If for any cause

accordingly prepared from minutes fur- legal effect subscribing for that number i have been a subscription. He could the city has heretofore or shall hereafter

3.
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ers :

fail to collect any tax on the general tax improvident financial management of Now, if, when the city, has already and when the appropriation and tax.

warrant of said city, in any year, or in municipal officers. It is much easier to become indebted up to the prescribed levy are made, the moneys provided to

case the receipt of the revenues of said make public improvements on credits limit, when ascertained as prescribed in meet such current expenses are, in legal

city shall fall short of the amounts ap- than with readymoney; to throw the this provision,as isadmitted in this case, contemplation , to be regarded as already

propriated by the common council, the expense ofthem upon others who areto the going into themarketand borrowing in the treasury and no debt accrued.

mayor and comptrollershall be, and are come after them , than to pay for them the sum in addition required to pay the This doctrine is fully supported by the

hereby, authorized , with the sanction of at the time. The credit system tempts claim set out in the petition and giving following authorities : Grant v. City of

the finance committee, to borrow a suffi- to the making of lavish and unnecessary an absolute undertaking to repay the Davenport, 36 Iowa, 301 , where the con

cient amount ofmoney to meet any such expenditures. The contrary one leads money borrowed would constitute a debt stitutional provision is the same as ours ;

deficiency, for any length oftime notex: tothe making of such only as areneed within the meaning of thatclause,then People v. Pachecho,27 Cal., 175 ;State v.

ceeding the close of the next municipal ful and judicious, and tends to secure it is clearly unquestionably prohibited Medberry , 7 Ohio State R.,536; Rey

year,and to issue andnegotiate bonds or economyin makingthem. We by it, and the legislature waspowerless nolds v. Shreveport, 13 La, Annual R.,

certificates of indebtedness therefor, regard the transaction in question as es to authorize it to be done by any act 426. “ If a municipal corporation,” says

which said amount shall be provided for sentially a borrowing of money to the continuing in force,either the amenda- Dillon, " bas means in its treasury to

in the aanual appropriation bill of the trustees, and that to sanction it would tory act or the ordinance. The ordi. meet its indebteduess, the issue of war

municipal year next succeeding such be to allow a plain evasion of the charter. nance was passed in April, 1875. If the rants to an amount larger than 5 per

loan ." We deem it our duty to give effect to legislature could not then have passed cent. of its taxable property is not a vio

It is a legal proposition as well settled this provision of the charter and secure anact authorizing it, much less could it lation of the section of the State consti

and supported by authority as any of to the citizens of thevillage the protec- delegate the authority to a municipal tution which provides that no municipal

which I have any knowledge, that the tion intended and not fritter away the corporation. It is the duty of thecourts corporation shall be allowed to become

charter or statute by which a municipal provision by construction . We hold , to so construe the words of the constitu- indebted in any manner or for any pur

corporation is created , constitutes or then , thatthe transaction with theap. tion as to giveeffect tothe intent of the pose to anyamountexceeding 5 per

ganic law, and such corporation can pos- pellee was unauthorized and void as people in adopting it. The framers of cent. of the taxable property within the

sess or exercise only such rights and within the direct prohibition of the the constitution and the people who corporation . ” “ In such caso it would

powers as are expressly granted to it, or charter. " adopted it must be understood to have not become indebted within themean

as are necessary to carry into effect the With these doctrines in view, and they employed words in their natural sense ing of the constitutional clause." (Dil

rights and powers so granted, regard be- are authoritative upon this court, let us and to have understood what they meant, lon on Municipal Corporations, section

ing had to the object of the grant. In now examine the material. Provisions and the doctrine is firmly established, 88, and cases referred to in note 2.) The

Trustees v. McConnell, 12 Illinois, 138, of the charter under which the city of that when the words employed when principle of these cases justifies the con

the court say : " That a corporation, Chicago is organized, and constitutes its taken in their ordinary natūral significa clusion that there is no legal objection

which is a mere creature of the law , can organic law . tion , and the order of their grammatical to the anticipation of therevenues so

only exercise such powers as are con Section 62, of the act of 1872 ( R. S. arrangement given them by the framers, provided for by giving warrants specifi.

ferred upon it by the act of incorpora- 1874, p . 218 ),is as follows: “ The city embody a definite meaning which is cally payable out of the revenues appro

tion is a well settled doctrine." council in cities and the president, etc., apparent upon the face of the instru. priated to the purpose out of which the

In Town of Petersburg v. Metzaka, 21 , in villages shall have the following pow. ment, then that meaning is the only one claim arises, or to borrow money on war

Ill . , 205, it says : The powers of all cor the courts are at liberty to say was in rants or certificates specifically payable

porations are limited by the grants in “ 5. To borrow money on the credit tended to be conveyed , and there is no as above stated.

their charters, and cannot extend beyond of the comptroller for corporate pur room for construction. That which the In such cases the only liability the

them .” poses, and shall issue bonds therefor in words declare is the meaning of the in- corporation would incurwould be that

Again in Caldwell v. The City of Alton, such amounts, and form , and in such strument, and neither courts nor legis- of an implied undertaking to exercise

-33, Ill ., 416 : “ It is a principle every condition as it shall prescribe, but it shall latures have a right to add to or take due diligence to collect the taxes.

where ' recognized that a corporation , not become indebted in any manner or for away from that meaning. These rules (White v. Snell,5 Pickering R.,425 S. C.

public or private, possesses, and can ex any purpose to an amount, including exist- have been fully recognized by the Su- G., Id 16 ,and recognized in Chicago v.

ercise no other powers than those speci: ing indebtedness, in the aggregate to ex . preme court of this State, and are sup- The People ex rel. 56 Ill. 333.) Such a

fically conferred by the act creating it, ceed five per centumn on the value of the ported by other and higher authority in collateral or incidental liability could in

or such as are incidental or necessary to taxable property therein to be ascer- this country . ( Hills v. Chicago, 60 °111., no sense be considered as a debt or the

carry into effect the purposes for which tained by the last assessment for state 86 ; City of Beardstown et al. v. City of incurring it, or as becoming indebted

it was created. ” ( Dillon on Municipal and county taxes previous to the incur - Virginia et al . , 76 I11. , 34, and cases cited.) within the meaning of the law in ques

Corporations, section 55, and cases in ring such indebtedness." Now the In People v. Maynard, 14 III. , 421 , the tion .

note. )
question is this : The city already being court said : “ When the said constitu To this extent the authorities cited by

The law is stated by that cautious and indebted in an amount which, when tion took effect,any provision of a former relator's counsel go. But as I under
reliable author thus : " Of every munic- tested by thelast assessment of property law which was inconsistent with it be- stand these cases, they noneofthem pass

ipal corporation, the charter or statute therein for state and county taxes, is came as much unconstitutional as if the upon this question - whetherthe borrow

by which it is created is the organic act. conceded to be equal to five per cent. on law had been subsequently passed . A ing money and givingan absolute under

Neither the corporation nor its officers the value of such property so ascer- law cannot be in force in the State, no taking to repay it, though with the act

can do any act, or make any contract, or tained ; under these circumstances, can matter when passed, wbich contravenes ual intention ofapplyingthe appropriate

incur any liability ,not authorized there the comptroller, with the consent of the theprovision of the constitution of the revenuesto that purpose, would not con

by. All acts beyond the scope of the mayor and finance committee, go into State." stitute a debt withinthemeaning of the
powers granted are void. Much less can the money market and, underthe acts This principle has been recognized by prohibition in question . And so far as

any power be exercised or act done which is of 1865, 1869, and the ordinance referred the Supreme court in numerous cases they sanction the anticipation of the
forbidden by statute.” (Dillon on Munici . to, borrow the sum stated in the petition, since the new constitution of 1870. revenues are to be regarded as already
pal Corporations, section 55.) And the which is upward of $ 20,000, upon an ab The language employed in the pro- in the treasury.

doctrine of the text is supported by nu solute undertaking or obligation to repay hibitory clause of section 12, article 19, At the time of the demand upon the

merous cases cited in the note to that it ? It was earnestly insisted by counsel above referred to, is clear and unambig. respondent and filing the petition in this

-section. An instance of the rigid appli- in argument that by construction this uous, leaving no question open to a con- case , there had in no legal sense been

cation by the Supreme court of this State prohibitory clause of the charter could struction or judicial determination but any tax levied. An appropriation bill is
of the doctrine of the last clause above be held to apply to only permanent or the question whether a given transac- one thing, a tax-levy quite another. The

quoted will be found in the case of the long loans, and it therefore left the au- tion by the corporation amounts to levy of the tax is made by an appro
President and Trustees of Lockport v. thority to make temporary loans as pro becoming indebted ” within the mean- priate ordinance of the city council. So

Gaylord, 61 Ill. , 276. There the trustees vided for in the previous statutes un- ing of the clause. As to that question , far as this case shows, it has not been
ordered the street commissioner to re- touched . It would seem that the matter the words used seem to exclude all dis- done. I cannot perceive how the prin

pair or, rather, open Seventh street. He of temporary loans did not escape the tinction between a permanent and what ciple of the cases cited can apply where

proceeded to do so, and in the execution attention of the legislature, as is appa is called a temporary loan. no tax levy has been made, unless it be

of the work borrowed from the plaintiff rent from the provisions of the 90th The language is that “No city, etc. , upon the theory that the transactions of

and used for the purpose several hun section of the act of 1872, (R. S., p . 227. ) shall be allowed to become indebted in the fiscal year are to be regarded as an

dred dollars. Upon the report of the Temporary loans are here authorized in any manner or forany purpose to an entirety, as above suggested. The doc

commissioner the trustees ordered the two specific cases only. One, to pay for amount," etc. Nothing could be clearer trine that the taxes levied are for the

clerk to issue to plaintiff orders on the improvements, the necessity for which than that these words forbid all distinc purpose of the ordinary expenses to

treasury for theamountsborrowed. That had arisen after the annual appropria- tion between a temporary andperma- which they are appropriated to be re
being done, suit was brought to recover tion bill,by reason of some casually or nent loan , if the latter in form and sub- garded as already in the treasury is

the amounts ,and the plaintiff recovered accident happening after such appropri- stance constitute a debt, and I have not measurably fictitious, and I cannot see

in the Circuit court, and the defendant ation is made. The other, to pay any the least hesitation in holding, and I do how any such presumption can arise be
appealed to the Supremecourt.

judgment obtained against the corpora. so in the light of the decisions of the fore they are actually levied . It is not

The charter of the village contained tion. In each case the time of the loan Supreme court of this state, which bind perceived how any inconvenience can

this provision : is to expire by the end of the next fiscal myjudicial action as a member of a sub- arise from this view , as the levy consists

" Thesaid trustees shall have no power year. Now it might be argued this pro- ordinate court, that to borrow money, only in the passage of the proper ordi

to borrow money or issue any evidence vision is directlyrepugnant to the acts and give an absolute undertaking to re nance and certifying the matter to the

of indebtedness at any time for any of 1865 and 1869. However this may be, pay the same, is to “ become indebted ,” county clerk, which may be done at any

amount above what is already provided and even conceding that those former within the meaning of the clause of the time after the appropriation is made.

for by taxes levied or other certain statutes are not repugnant to the provi- charter and constitution in question , On the whole case I am of opinion that

of revenue, unless specially sions of the 90th section just referred to, whether such loan be for one month or the corporation having already reached

authorized so to do by a vote of the ma- still , under the prohibition of section 62, 20 years, and even though it might be the prescribed limit of indebtedness, it

jority of the legal voters of the corpora- the power conferred by such former the intention and purpose to apply the would be within the prohibition of the

tion.” It appeared that no such vote statutes could be exercised only in case money so borrowed to pay current ex. law to add to that indebtedness by bor

had been taken ,and that the amounts the corporation of Chicago had not be penses, like those accruing for cleaning rowing money and giving an absolute

borrowed were above what was provided come indebted up to the prescribed and repairing streets and alleys, as in undertaking of obligation to repay it. I

for by taxes levied or other certain limit. These former statutes, if in force, this case, and outof the revenues of the am further of the opinion that when an

sources. The opinion of thecourt was must be regarded as modified to that present year appropriated to that pur: appropriation has been made for the or

delivered by Mr. Justice Sheldon. The extent by the present charter of the pose. Such a loan is not in any legal dinary current expenses, and the tax

court said : “ It is contented that in this city. But it cannotbe disputed that the sense an anticipation of such revenues, levied to meet them , neither the incur

transaction the trustees borrowed mon constitution is the fundamental law. because it involves the creation of a lia- ring of such expenses nor the anticipa

ey ; that orders issued on the treasury Section 12 of article 9 contains the fol- bility wholly independentof them . But tion of such revenues to discharge them

are an evidence of indebtedness, and lowing : . “ No county, city, township, authorities have been cited, and I feel will constitute a debt within the mean

that as the conditions under the forego school district, or other municipal cor- and recognize their force, to the effect ing of the prohibition in question , and

ing provisions of the charter on which poration shall be allowed to become that, as respects the ordinary current it is upon the principle that when the

these things might be done, did not ex- indebted in any manner or for any purpose expenses of the corporation , if there appropriation and tax levy are made,

i st, there can be no recovery in the suits. to an amount including existing indebt- have been an appropriation and tax - levy these means are to be regarded as being

We incline to regard this position as well edness, in the aggregate exceeding five to meet them , such expenses, when so already in the treasury, and may be an

taken. By the provision in question the per centum on the value of the taxable provided for, are not to be considered as ticipated by order for certificates specifi

legislature seem to have undertaken to property therein , to be ascertained by debts within theprohibition of the clause cally payable out of the proper fund to

protect the citizens of the village against the last assessment for state and county either in the charter or constitution. meet the ordinary current expenses.

the disastrous consequences which have taxes previous to the incurring such in- The transactions co the fiscal year This mode seems to me free from legal

elsewhere resulted from the reckless and debtedness." are to be regarded as entire transactions, objection ; the orders, warrants, or cer

sources
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and 9:22 .

remanding the cause with direction to award a been admitted to the Virginia bar in / mittees and the various judges, at the bon , cannot be invested or loaned on fixed

Bradley, J., delivered the opinion , affirming the retentive memory, a racy and vigorous ting the United States Courts , Judges the Illinois Trust and Savings Bank draw 4

256

tificates, so payable would be available, United States. This causewas submitted on prin ; thecity limits 281 homicides ; that seven It will thus be seen that the bar ob

for they placethe holder in a better po- appellant,and Assistant Attorney-General Smith of themurdererswereexecuted, and24 tained the months of July and August as

sition than even a judgment; as in the for appellees.

formercase the holder need but present Thomas Green. This causewas further argued
No. 216. James Pi Carroll,etal

.: Joshua and In1870,including the Nathan murder, the vacation months, and that they are

them, in the latter he might have to ap- by James Lowndes forappellant, and submitted there were 41 homicides ; in 1871 there free from compulsory attendance upon

ply for a mandamus to compel a levy. on printed arguments by D. T. Corbin for appel . were 42, and of the whole lot only one, the courts in this city, while engaged in

It is a misunderstanding to suppose So. 007. The UnitedStates v . George P. Ross. Foster, the car-bookmurderer,had his the preparation and trialof causesatthe

that this case involves the validity of this cause was argued by Assistant Attorney -Gen: neck twisted out of joint. In 1872 there

certificates heretofore issued . No such eral Smith for appellants,andsubmitted on prin . were

55 murdersand not one execution. September term of the Supreme Court.

question is involved ,and its determina- ted arguments by George Tayler for appellee.
In 1873 there were 53 homicides and of The judges, however, will doubtless sit

tion would be whether the power to

Adjourned until Tuesday,'at 12 o'clock . the list only one murderer, Nixon, the during the month of July, for the hear

borrow money which is effectual before Tuesday, April 25 . bill-poster, was executed . In 1874 there ing of submitted cases, where both par

constitutional limit is reached absolutely On motion of A. T. Akerman, Henry Jackson , of were 39 men,womenand children slain ties are ready for hearing, especially in .
ceases as to innocent holders the moment Atlanta . Ga., was admitted . byviolent hands and not one case
that limit is reached, as if it never had No. 908. The United States v. John B.Raymond, judicialbanging . In 1875 therewere 49 the Chancery courts. The arrangement

been granted. This question is nice and Kida ; No. 912. the United States v. James J.Cow : homicides and three executions, the proposed seems to give entire satisfac

difficult, and so far as I know has never an, administrator; No. 913. the United States v. 1: three negroes who killed the pedler. Oftion, both to judges and lawyers.

been directly decided .
B.'Brabston; No.'914. the United States, appela all this whole catalogue of murderersone

Courts will be likely to so decide it as
States v. E.K.McLean ; No.916. the United States third escaped without a trial of any kind

that such a prohibition shall not operate v. J. Reese Cook ; No. 917. the United States v. El
AMENDMENTS TO THE LAW – CONTRACTS

as a snare to innocent holders . But in len D. Batchelor: No. 918. the United States yGeorge Hawkins ; No. 919. the United States v . THE SUMMER VACATION . UNDER SEAL.- At the meeting of the

this case the only question is as to the James J. Cowan administrator; No.921. the Uni-.
power and legal duty to borrow money ted States v. RobertG.Johnson :No. 922. The Uni Considerable dissatisfaction has exis

Chicago Bar Association , on April 1st, it

under the circumstances as disclosed . Ited States v. William F.Smith ; No. 924. the Uni
am inclined to denythemandamussole ted States v . Hannah Bodenheim , executrix . ted among the bar of this city, for several was ordered that the following resolu

ly on the ground that no tax levy had General smith and solicitor General Phillips for years past, with the arrangements made tion , which was referred to the Com

mittee on Amendment of the Law, be

been made, and the writ is accordingly appellants,and by Joseph.Casey for appellees,in by the various courts for the summer

denied.

and byH. S.Foot for 'appellees,in' Nos: 908,921; vacation , the times fixed by the differ- printed, and a copy sent to each member

ent courts not being identical The
of the Association .

Adjourned until Wednesday at 12 o'clock .

UNITED STATES SUPREME COURT.

terms of the Superior and of the Circuit Resolved , that this Association respecte

PROCEEDINGS OF .

Recent Publications .

Court beginning respectively , on the fully recommends the enactment of the

Wednesday, April 19, 1876.

first and third Mondays of each month, following bill by the next General As

On motion of Albert Ritchie, Spotswood Gar

the vacations in these two courts have sembly of the State of Illinois :

land, of Baltimore, Maryland..was admitted. A TREATISE ON THE LIMITATIONS OF AC: always begun and ended with reference
A bill for an act relating to the execu

No. 213. The New York Life Insurance Compa TIONS AT LAW AND SUITS IN EQUITY AND

ny v . Henrietta Hendren . Thiscausewas argued

to these dates. Thus, the vacation of tion and effect of contracts in writing.

ADMIRALTY ; with an Appendix con .
by E. O. Hinkley for plaintiff, and by Albert

SECTION 1. That the distinctions be

Ritchie for defendant.

taining the American and English the Circuit Court has usually extended

No. 215. Joseph Reckendorfer v. Eberhardt Fa
Statutes of Limitations. By I. K.An from the third Monday in July to the tween contracts in writing bearing the

ber. The argument of this cause was commenced

by Edmund Wetmore forappellant.
gell. Sixth edition ; Revised and great third Monday in September, while that seal of the person to be bound thereby,

Adjourned until Thursdayat 12 o'clock .
ly enlarged , by John Wilder May, au and contracts executed in all other re

Thursday , April 20.

thor of "Treatise on the Law of Insu . of the Superior Court has extended from

No. 215. Joseph Reckendorfer v . Eberhardt Fa rance . ” Boston : Little, Brown & Com the first Monday in August to the first spects with like formalities, are hereby

ber. The argument of this cause was continued pany. 1876. Sold by Callaghan & Monday in October. The term of the abolished ; that the addition of a private

byEdmund Wetmorefor the appellant, and by

John S. Washburn and George Gifford for appel
Company, Law Booksellers, Chicago.

Supreme Court at Ottawa beginning on seal to an instrument in writing shall

lee,and by Charles F. Blake for appellant. The first edition of Angell on Limita- the second Tuesday in September, the not affect its character in any respect;

Adjourned until Friday at 12 o'clock .

Friday, April 21 .

tions,appeared just thirty years ago this vacation has thus been practically limi- that all contracts in writing, signed by

On motion of Mact 1. Carpenter ,JamesMason month, and the work hasbeenaleading tedtothemonth ofAugust;at least, to the party to be bound,or forhim by his

of Cleveland,Ohio,and J. W.Gordou,of Indian- text-book on the subject ever since, and all lawyers havingbusiness in the Su- duly authorized agent or attorney, shall

No. 379. Owen L. Rosenkrans y , the American is well known to the American and En preme Court.
import a consideration ; that the want

Buttonhole, Overseaming and Sewing Machine glish bar. Mr. May, in his editions of The whole subject was discussed at the or failure in whole or in part of the con

behalf of counsel,dismissedperstipulation on Mr.Angell's work, has addedvery much lastregularmeeting of the Bar Associa- sideration of a contract in writing may

No. 215. Joseph Reckendorfer v . Eberhardt Fa to the value of the work ; brought the tion, when it was resolved that commit- be shown as a defense,total or partial, as

ber. The argumentof this causewasconcluded law down to date, and cited the princi- tees be appointed to waitupon the the case may be, except as tonegotiable

by
No. 205. (assigned.),Andrew H.Hammond et alla pal and leading opinions ofthe courts judgesof the State and Federal Courts paper, transferred in good faith and for a

cause was argued by B.E.Valentine for appel upon the subjects treated in thetext. forthe purpose of having the vacations valuable consideration before maturity .

lants, and by H. B. Betts for appellee.
The present dress of this well-known made uniform in point of time , in theseNo. 216. James P. Carroll et al. v, Joshua and

Thomas Green. The argumentof this cause was text-book is in the best style of those various courts. Messrs. Robert Hervey,

commenced by W. W. Boyce, for appellants.
TO ATTORNEYS.

celebrated printers, John Wilson & Son , J. S. Norton and G. W. Smith , were
Adjourned until Monday at 12 o'clock .

Monday, April 21.
of Cambridge.

designated as the committee to confer

On motion of S. U. Pinny,N. R. Graham , of Chi- THE BENCH AND BAR OF THE SOUTH AND with the Federal Judges, and W. C.

cago , III . , was admitted .

On motion of J. H, Ashton , Hunn Hanson , of Southwest: By Henry & Foote. St. Goudy,J. L. High, and W.H. King with

The Trust Department of the Minoto

Philadelphia , Pa., was admitted.
Louis : Soule , Thomas & Wentworth ,

Trust and Savings Bank was organizod to

No. 208. James O'Brien v. George M. Weld, et 1876 .

the Judges of the State Courts. These

al. In Error to the Supreme Court of the State

supply & want of long standing in tho

ofNew York. Hunt, J., delivered the opinion of

the court, reversing thejudgment of theSupreme

Mr. Foote is peculiarly fitted to write committees were also instructed to re
West. A responsible Corporation which ,

Court, with costs, and remanding the cause for a book of reminiscences of the bench quest the judges to grant a vacation of
unlike individuals, does not die, but has

further proceedings,inconformity with the opin- and barofthe South and Southwest. threemonths, if possible ; but if only two
Noia200 hBenjamin kerBortlerne ciAlexaComend Hehashad along and intimateacquain months could be obtained,thatJuly and perpetuity ; which will receive on do

the United States for the Southern DistrictofNew tance with theleading judges and law- Augustbe fixedas thosemonths .A awaiting settlement, or which,from any ros

conference was held between these com

thejudgmentof the Circuit court with costs, and yers of the South and Southwest, having

time, and receive and execute trusts, and in

new trial.
No. 646. HenryM. Rector v. The United States; 1823, and been in public life ever since,

rooms of Judge Blodgett, on Saturday,

the 22d inst. , at 2 o'clock , P. M. There

vest money for estates, individuals and

772. WilliamH.Gaines and wife
et al., v .'The either as a lawyer, senator, governor,

corporations.

United States : No. 893. John H. Russell y. The
were present Judge Blodgett, represen

United States. Appeals from the Court ofclaims. politician. Governor Foote possesses a
All deposits in trust department of

No. 169. John Doe ex dem .,S. Oaksmith et al., style, and a command of language,which Farwell, Rogers, Booth, Williams and per cent interest, and are payable on five

HoracetheJohnsontof no furobito the Supreme hasenabled him to give the leadingtraits McAllister of the Circuit Court , and days notice. Negotiable certificates are

livered the opinion, afirming the judgment

of of character of thedistinguished law- JudgesJamesonand Moore,oftheSupe: issued when desired. Deposits in day.

No. 136. John Garsed v: William A.Beall et al. yers and judges of the South and South- rior Coħrt. After a full interchange of
ings Department draw 6 per cent. interest

views by the judges and the representa

States for the Southern District ofGeorgia.Clif west, for the past two generations, so
apon the usual regulations.

for, J., delivered the opinion,affirming the de- vividly that the men he describes seem

tives of the Bar Association , the follow The bank is located at 122 & 124 Clark

tionalExchange Bank of Baltimore. In error to tive stage of life. We commend the

No. 193. First National Bank of Charlotte v.Na to be before us, and again upon the ac- ing resolutions wereunanimously adop- Street; hasa paid-up cash capital of

ted by the judges present :
prac.

$ 500,000 , and surplus of $ 25,000.

Waite,C.J., delivered the opinion,attirming the tice of preserving and publishingtheper Superior courts, and Federalcourts held

Resolved, By the Judges of the Circuit,

No.6. Joseph A. Walker v . Charles A.Sauvinet
. sonal reminiscences of the leading mem- inCook county,that there shall beno

DIRECTORS :

In error to theSupreme Court of the State of Lou : bers of the bar. This book will be of pe- compulsory call of their calendars, for W. F. COOLBAUGH, Jno. B. DRAKE,

ing the judgment of the Supreme Court with culiar interest to the older members of trialorcompulsory hearingofany mat- ANSON STAGER, L. B. SIDWAY,

No.958. County of Pickens v. Richmondand the profession, as it will bring fresh to

ter except default and necessary busi

ness at chambers, from the first day in
C. M. LINDGREN, Dr. N. 8. DAVIS,

Pickens v. Bank of Commerce of Richmond.In their minds the recollection of many of July, untilthe first Monday in September Jno. McCAFFERY, R. T. CRANE,

error to the circuit Court of the United States the friends of their youth who have long in each year .
Wu. H. MITCHELL, Isaac WAIIEL,

Waite, C.J., announced the decision,dismissing since passed away . To the young law.
Resolved , That during the month of GEO. STURGES, Theo. SCHINTZ,

the writs of error in these causes for the want of

jurisdiction .

yer it will show the leading characieris. September of each year, there be a call
JOHN CRERAR, H. G. POWERS,

No. 804. AngelinaAmoryv: Samuel B. and John tics of themen who have ledthebar of thecalendar of such courts asmake up

a calendar for trial ; but whenever the
0. W. POTTER.

cause was argued by J. M. Gilbert in support of during the past generation . Upon re- court is satisfied that the counsel of

the same, and by S. U. Pinney in opposition there. ceipt of $ 2.25, the publishers will send either party in a case called for trial OFFICERS :

No. 870. H.J. Anthony et al., commissioners, this volume by mail, postage paid.

during that month, is actually engaged

The Bank of Commerce of Richmond. The mo

in the trial of a case in the Supreme L. B. SEDWAY, JNO. B. DRAKK,

tion to dismiss this cause was submitted on prin.

ted arguments by James Lowndes in support, and

court, or in making necessary prepara
Prest. 2nd V. Prest

W. M.Boyce in opposition thereto. Mr. Boyce CRIME IN NEW YORK.—The catalogue tionstherefor, such case shall be passed

alsossubmitted motion toamendtherecord in this ofcrimesshowsthat since January 1, untilthecause of such passing shallhave H. G. POWERS,

Jas. S. GIBBS,

No. 937. (Advanced .) Selucius Garfield v. The 1870, there have been committed within 1 ceased to exist.
V. Prest. (9-84 ) Cashier.

file .

or

for the Southern District of South Carolina .

to .
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CHICAGO LEGAL News. Bebidba .” at his Theatre Comique on subject was passed May 31st,1790; U. S. eight years from the time of recording

Boucicault, at that time, remonstrated that act secured to the author the sole after directed.

with the defendant, in writing, against right of printing, publiehing, and vend Section 4,956 provides that no person

SATURDAY, MAY 6 , 1876. his representing this play. ing hismap, chart, or book , for the term shall be entitled to a copyright, unless

The “ Skibbeah ,” as far as these eight of fourteen years " from the recording he shall, before publication, mail to the

scenes are concerned , is merely a copy of the title thereof in the clerk's office, as Librarian of Congress a printed copy of

Boucicault's " Shaughraun." hereinafter directed .” the title of the book and other article,

The Courts. It is in plot, situation, stage business, The third section provided , that." no etc. , of which he desires copyright, nor

language, costumes, scenery, incidents person shall be entitled to thebenefit of unless within ten days from publication,

and series and sequence of events, iden- | this act , where such book has been allhe mails two copies of the copyright

tical with Boucicault's play of the ready published , unless he shall first book or other article to the librarian .

THROUGH the kindness of Joan I. Dav. Shaughraun . " deposit, and, in all other cases, unless he Section 4,957 provides that immedi

ENPORT, clerk of the court, we have re The four scenes which are not taken shall before publication deposit, a printed ately on receipt of the printed copy of

ceived the following opinion of Hunt, J. , from the Shaughraun,” are takenfrom copy of thetitle in the clerk's office,” thetitle of the copyright book or other

and of JOHNSON, J .:

a play, of which one Reeve is author, etc. “ And such author sball, within two article, the librarian is forthwith to re

called '"
Pyke O'Callaghan ," and these months, cause a copy of such record to cord the same ; and that he shall give a

O. S. CIRCUIT COURT, S. DISTRICT four scenes are merely introductory and be published in oneor morenewspapers, copy of thesame when required .

OF NEW YORK , accessory to the other eightscenes, which printed in the United States, for the Section 4,959 requires the delivery to

contain the material part of the said space of four weeks.” the Librarian of Congress of two copies
DION BOUCICAULT V. JOSHUA HART ,

Skibbeah, " and are a mere copy of The fourth section required, that, of the book within ten days after publi

In Equity . Boucicault's “ Shaughraun." within six months after the publishing cation .

The bill prays for an injunction, re- thereof, a copy of the bookshould be Section 4,960 provides that the pro
THE COPYRIGHT LAWS CONSTRUED-WHAT

NECESSARY TO SECURE A COPYRIGHT- strain the defendant from performing delivered to the Secretary of State, to be prietor of a copyright book or other

WHAT PROPERTY IN WORKS ATCOMMON and representing the said play , or from preserved in bis office. article, failing to mail printed copies of

printing or publishing any copy of the The sixth section provided , “ that any the book , etc., is to pay a penalty of

1. WHO ENTITLED TO COPYRIGHT.- That no same, and for other relief. person who shall print or publish any twenty - five dollars.

person is entitled to a copyright unless he shall
To this bill the defendant demurs up manuscript without the consent of the Section 4,964, referring to books, pro

fle the title -page withthe librarian, and within

ten days from the publication thereof, deposit in on thefollowing grounds, viz : author," eto. , shall beliable to damages. vides that if any person,after the recor

the mail two copies of such copyright book. For that it appears on the face of the By a statute passed in 1802 (U. S. Stat., ding of the title of any book, shall, with .

2. FAILURE . - If he fails in either of these re
bill that the said drama called “ Shaugh- Vol. II., p . 171 ), it was enacted , that, in out the consent ofthe proprietor of the

quirements, he

3.5emustbe PUBLISHED WITHIN AREASONABLE raun," hasbeen for a greaterperiodthan additionto the above requisites, the copyrightfirsthadinwriting, printor
TIME . - Thet in order to secure a copyright of a ten days prior to the commencement of author should give information by caus. publish any copy of said book , he shall

book or dramatic composition, the work mustbe this suit publicly performed, and caused ing a copy of the required record to be forfeit the copy and be liable to an ac

ing of the title -page, and two copies be delivered to be publicly performed, by the com- insertedin the pages of the book , next tion .

to the librarian . plainant, upon the stage of a theatre ; to the title . Section 4,965 makes a similar provision
RIGHTS AT COMMON LAW . - That, at common

law ,an author has, until publication, a property and it does not appear by said amended This act of 1802 was repealed, and the as to maps,charts. etc. , and protects them

in his literary work , capable of being held and bill that two printed copies of said copyright acts were amended, in 1831. from the time of the recording ofthe

transmitted, and in the exclusive possession and drama, or any copies thereof, were Laws of 1831, ch . 10, 4 Stat. at Large, title.

enjoyment heandhis assignees will be protected. I filed in the office of the Librarian of 436. Section 4,966 provides that any person
That the representation ofa play on thestage, is
not such a publication or dedication to the pub - Congress, or sent by mail to said Libra. Section 4 of that act provided, that no publicly performing any dramatic com

lic as will authorize others to printand publish rian of Congress, at Washington , Dis. person should be entitled to the benefit position for which a copyright has been

thor has no exclusive right to multiply copies, or trict of Columbia,within ten daysafter of theact unless he should , before pub- obtained shall be liable to damages.

controlthe subsequent issues. This latter is the the public performance thereof, or at lication , deposit a printed copy of the Section 4,967 provides that any person

creature of the U. d. Statutes . any other time . title of book , etc. , with the clerk of the who shall print or publish any manu.

5. COMMONLAW RIGHT. - That thecommon law

in
And for that it is alleged in said District court where the author resided. script without the consent of theauthor,

performance of his play, constitutes a good cause amended bill that the complainant has It also provided, that the author or pro- who is a resident of the United States,
of action ; but by reason of the parties being citi never published, or caused to be pub- prietor of such book, etc., should , within shall be liable for all damages occasioned

risdiction to enforce the same.-ED. LEGAL News.ilished, the said drama called “ Shaugh- three months from the publication of by such publication

rann ."
said book, etc., deliver a copy of the same In applying these statutes to the ques

HUNT, J. The facte as alleged in the And for that it does not appear by said to the clerk. tion before us , viz : whether a copyright

bill , are as follows: The complainant, amended bill that the complainant has The 5th section of that act provided , becomes a perfected right upon the filiog

Dion Boucicault, a citizen ofthe United ever given any notice that he has com- that no person should be entitled to the of the title of the book or composition

States , and a resident of theState ofNew plied with the requirements of the Acts benefit of the act, unless he should give with the librarian , or whether a deposit

York, before October 26th , 1873, com- of Congress respecting copyrights. information of copyright being secured, of thebook is also necessary to complete

posed and wrote a dramatic composition And for that it does notappearby said by causing to be inserted , in each copy that right, two points are apparent . The

called the “ Shaughraun ," of which he amended bill that the complainant has of each edition published , the words first is, that the letter of the law does

is sole proprietor. On the 26th of Octo . ever given any notice thatthe said drama “ Entered according to Act of Congress,” not, in any of the statutes cited , former

ber, 1874, he mailed to the Librarian of is secured by copyright. etc. or present, require the book to be filed

Congress a printed copy of the title of It is admitted by these pleadings that In July , 1870, Congress passed an act to confer a copyr.ght. Under all of the

this play, and received from the said li- the plaintiff is the author of the literary to revise , consolidate and amend the statutes referred to, from that of 1790 to

brarian theusual certificate, setting forth work in question . It is also admitted , statutes respecting patents and copy- the Revised Statutes, the words of the

the said filing of the title of said drama that the defendant without the consent rights (16 Stat., 212. )
law refer to filing the title page, and not

tic composition, “ the right whereof he and against the remonstrance of the By & 90 of that act, it was provided , to the deposit of the book. The second

( said Boucicault ) claimsas author and complainant, made use of said work for “ that no person shall be entitled to a suggestion is,that it seems to be assumed

proprietor, in conformity with the laws his own benefit, byperforming the same copyright, unless he shall, before publi. throughout all of the statutes thata copy

of the United States respecting copy at his theatre, and by printing and pub . cation, deposit in the mail a printed copy of the book will , and must, within a

rights." He complied in all respects lishing copies thereof. The defendant of the title of the book, or other article, short time after filing the title page, be

with all the provisions of the Revised insists that in so doing he has violated or a description of the painting, drawing filed with the Librarian of Congress.

Statutes of the United States as to copy. no law of the land in other words, that etc., for which he desires a copyright, Of this idea, % 4,956 of the Revised

rights. the complainant has not taken the addressed to the Librarian of Congress, Statutes affords an illustration. It bad

On the 24th of November, 1874, Bouci- measures necessary to secure to himself and, within ten days from the publica- been enacted in the previous sections

cault caused said play to be performed the exclusive right to theperformance tion thereof, deposit in the mail two that a copyright should be secured to

before persons licensed by him to wit. or the publication of the drama called copies of such copyright book or other authors , designers and composers, and,

ness the same at Wallack's Theatre, for the “ Shaugbraun." article, to he addressed to the said Libra- in this section , a definition is given , in a

the especial benefit of said Boucicault, The complainant relies upon thedepos- rian of Congress, as hereafter to be pro- negative form , of the persons entitled to

a d such performances have continued it of a printed copy of thetitle with the vided. ” . the benefit of the law. “ No person shall

there for his benefit and profit, and said Librarian of Congress, as the act upon The librarian is then directed to make be entitled to a copyright unless he shall,

drama has never been performed other which the grant of copyright depends, a record of the name of such copyright before publication, deliver or deposit
wise or elsewhere with his consent. and having performed the act, insists book in words specifically furnished, with the Librarian of Congress, *

Boucicault never printed said play that his copyright is complete. The de- and to give a copy of the same to the a printed copy of the title of the book ,

for circulation or publication or sale,and fendant takes the position that no cop proprietor.
etc. , nor unless he shall, also, within ten

the play is still in manuscript, and bas ies of the work being filed with the By % 93, the proprietor of every copy days from the publication thereof, deli

never been published , circulated or sold | Librarian , there is no right to sue, and right book is required to mail to theLi ver to the librarian two copies of the

or copied, or used, in any way, with the that to entitle an author to copyright, brarian of Congress , within ten days af- book , etc.” Any person shall be enti

permission of Boucicault, unless in the the author must deposit the book , as ter its publication , two complete printed tled to copyright, who, before publica

said performance of said play at Wal- well as the title, with the Librarian . copies thereof, and a copy of every sub- tion , first, shall deliver to the librarian a

lack's Theatre, for Boucicault's benefit. This is the first question to be con- sequent edition. printed copyof the title of the book, and

The defendant, Hart, is owner of a sidered. Section 97 enacts that no person shall second, shall within ten days after the

theatre on Broadway , called the Theatre There is no common law of copyright maintain an action for the infringement publication thereof, deliver to the libra

Comique. which can affect this case . Wheaton v. of his copyright, unless he shall insert a rian two copies of the same. The book

He possessed himself, surreptitiously, Peters, 8 Peters, 657. notice thereof on the title page, or im- may not be printed or published when

without the consent ofBoucicault, ofthe The rights of the complainant to a mediately following. the title page is filed , and some right

manuscript of the “ Shaughraun ," thus copyright, if any he has, are conferred The various acts mentioned, have (inchoate, perhaps ) seems intended to be

made himself acquainted with its con by the Constitution and theStatutesof been referred to toshow ,to someextent, secured asof that date, although anac

tents, and printedand publishedthe the United States. Itis there that we the history, and previous conditionof tual printingor publication is notthen

manuscript, or a material part thereof, must look for them, and unless there the law on the subject under considera made. Butthe expression " before pub

under the name ofthe “ Skibbeah,” a play found, they do not exist.
tion .

lication," is based upon the idea that a

which professed to be arranged " by If conditions are imposed by Statute, They are all superseded by the Revi : printing or publishing will soon occur.

one G. L. Stout.
as preliminarytothe existence of such sed Statutes of the United States, awork This is put into clear meaning by the

This play has twelve scenes,and eight rights, their performancemustbe shown. i undertaken by authority of a statute next clause of the section , that the au

of them are copied from Boucicault's All the conditions clearly imposed by passed June 27, 1866, and taking effect thor shall not be entitled to copyright

play ofthe “ Shaughraun." Congress are important, and their per on the 1st day of December, 1873 ( 45,595 ) . “ unless within ten days from the publi

Defendant has printedand published formance is essential to a perfect title . Those statutes provide as follows : cation, ” he shall deliver two copies to

said “ Skibbeah," and publicly announ- Wheaton v. Peters,supra. Section 4,952 provides that the author the librarian . This means that the au

ced his intention to sell copies of the The Constitution, in section eight, ar- of any book, map,dramatic composition, thor is required to publishhis work, and

same, containing these eight scenes of ticle one, gives to Congress power to etc., on complying with the provisions after he has so published it , and within

Boucicault's play, without the license or promote the progressof science and use - of the chapter, shall have the sole liber- ten days, he shall deliver two copies to

consent of Boucicault,
ful arts,by securing, for limited times, to ty of publishing and printing the same, the librarian. It is not a fair interpreta

Defendant Hart did also, on the 26th | authors and inventors, the exclusive and, in thecase of a dramatic composi- tion of this section to hold , that the filing

of January , 1875, and continuously since right to their respective writings and tion, of publicly representing the same, of the title entitles to a copyright fully

then, up to the granting of an injunc- discoveries.” Section 4,953 provides that copyright and absolutely, and that this may bede

tion in this suit, publicly represent this The first Act of Congress upon this shall be granted for the term of twenty- | feated by a publication and failure to de

*
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liver two copies, but, as long as there is lege any publication of the work , or any Walker, 5 T. R. , 245 ; DeWitt v.Palmer, Librarian of Congress, as required by

no publication,although it continue in- delivery of copies, or anyreason why the 2 Sweeny,547, s . C .; 47 N. Y. R., 536 ; law . Upon this application for a pre

definitely, there is no lapse of the right. same has not been done. Bartlett v. Chilton , 4 McLean, 400 ; Rob: liminary injunction , it is fitting that,

This construction is not permitted, The complainant also insiststhat this ert v.Megley,23 Monthly Law Journal, without further inquiry or examination

either by that idea which secures bene action can be sustained by virtue of sec- 396 ; Ib ., 660. on my part, this decision should be fol

fits to the author or inventor, upon the tion 4,966 of the Revised Statutes. That The English decision (Boucicault v. lowed as the law of this circuit, and I

theory that the public is to bebenefited, section provides, that any person public. Delafield ), cited to the contrary, is based must accordingly desy themotion.

as well as himself, by his works, or by ly performing any dramatic composition upon the peculiar language of the Eng. (A copy ) John I. DAVENPORT,

theprinciple pervadingall thisbranch for which a copyrighthas beenobtained, lish statuteand is not an authority
in

Clerk.

of the laws of patents,trade-marks, and without the consent of the proprietor, this case . A. S. SULLIVAN , for Comp.

copyrights, that an author or inventor shall be liable in damages, as therein I am of the opinion , however, that DITTENHOEFFER, for Deft .

must put his claim into the form ofa well . stated. If no copyright has been obtain the defendant has violated the com

defined specification, work or composi- ed by the complainant for this composi- plainant's common law right of owner

tion, and so place it upon record that he tion , there has been no violation of a ship in his dramatic composition. The

U. S. DISTICT COURT W. D. OF

can not alter it to suit circumstances, rightsecured by this action , and he takes copyright law is intended to preserve to
MICHIGAN .

and so that other authors and inven- nothing under this claim . the complainant his exclusive right to OPINION, APRIL, 1876.

torsmay know precisely what it is that By theact of Avgust 18, 1856 ( 11 U.S. multiply copies, to publish , and, in my

has been written or invented. The idea Stat., 138 ), it was enacted, that the grant- judgment, only attaches perfectly where
THE GLOBE INSURANCE Co., of Chicago,

that an inventor may secure a patent for ing of a copyright to the author of a dra- a publication is made. The ownership, THE CLEVELAND INSURANCE CO.

an invention of whichhe should not be matic composition should be deemed to however, and the right of an author to BANKRUPTCY -- EFFECT OF GENERAL AS

required to file a specification, would not confer upon him the sole right to per- retain and use his dramatic works for SIGNMENT-ACT OF BANKRUPTCY.

be tolerated . He may file preliminary form and represent the sameon any bis personal benefit without publication, 1. That a general assignment is an act of bank .

or precautionary papers until his inven- stage, during the period for which the is a common law right. It is recognized ruptcy ,

tion shall becompleted ,hemayamend his copyright was obtained . The same and defined by the statutes cited , but it 2. That a voluntary assignment cannot defeat

specifications, and he may obtain re power is found in section 101 ofthe sta- exists independently of the statute.
the operations of the bankrupt law .- [ED. LEGAL
NEW..]

issues. It was never heard, however, tutes of 1870 (16 Stat., p . 214. ) Like the In Palmer v. DeWitt ( 2 Sweeny R. ,

that he could conceal the particulars of exclusive right to print, the exclusive 547 ), the court says : Whatever may EMMONS, J.- Upon this writ of error, if

his invention , and by filing a general right to perform , so far as these statutes have been the conflict of judicial opin- there are any facts which prevent a de

statement of a discoveryorimprovement, areconcerned, is dependent upon the ion upon the effect of copyright laws cision upon the abstract question oflaw

cut off the rights and claims of others. existence of a copyright. upon the common law rights, it has nev . which we discuss from being a complete

The principle I conceive to be the same The bill alleges, also, that the defen: er been disputed that by commonlaw disposition of the case , they have not

in regard to a copyright,and Ihold that, danthas, without the consent ofthe an author has, until publication, a prop beencalled to ourattention. The sole

to securea copyright of a book or dra- complainant, printed and publishedeight ertyin his literary work ,capable of question for our determination is, wheth

matic composition, the work mustbe scenes ofhis play,and haspubliclyan: being held and transmitted , andin the er thegeneralassignment for thebene

publishedwithin a reasonable timeafter nouncedhisintention to sell copiesof exclusive possession and enjoyment of fitofall creditors equallymade by the

the filing of the title page, and two copies the same. This proceedingisinviola- which he and his assignees will be pro- Cleveland InsuranceCompany, isan act

be delivered to the librarian . tion of section 4,967 of the Revised Stato tected . of bankruptcy and void under the sta

These two acts are , by the statute, utes, which provides, that every person In the opinion of Monell, J. , in that tute.

made necessary to be performed, and we who shall print or publish any manu . case, all the authorities are collected and For a number of years the anomalous

can no more take it upon ourselves to script without the consent of the author, presented. condition has existed of a special local

say that the latter is not an indispensa- if such author is a citizen of the United The same case is reported in 47 N. Y. , rule in the Sixth Circuit, in reference to

ble requisite to a copyright, than we can States, or resident therein,shallbeliable 536. It s thereheldthattherepresen" generalassignments under the bankrupt
say it of the former.

to the author for all damages occasioned tation ofaplay on thestage is notsuch law , which pertains in no other partof

In examining the rightsofparties bysuch injury. The demurrer admits a publication or dedication to the public the Union . In deferencetoanopinion

underthestatutes of 1790 and of 1802, this publication,andthe defendantmust as authorizes othersto printandpublish expressed by Justice Swayne soon after

the court heldin Wheatonv. Peters, (8 berestrained from printing orpublish- itwithoutthe author's permission.The the enactment ofthe law ,inacase

Peters, 663 ) , that, to secure a copyright, ing the play . manuscript and the author's right are where the pointdid not arise, the Dis

all the requisites of the statute must be The defendant seeksto avoid theef- still within the protectionofthelaw. trict and CircuitJudges, in conflict with

complied with: " The actsrequired,” fect of thisallegation, by thestatement, The common law rights of authors to theirown opinions, have refused to in .

say the court,

to secure hisright, are in the order in publicationtook place after the record- ed atcommonlaw,arenow recognized . from our brother Swayne desired usto

which they mustnaturally transpire. ingofthe title of the complainant's The author has the exclusive right to decide thequestion aswe deemed right,

First, theti: le of the bookis tobede- play. Thisaverment is not expressly the first publication of his work, butno that it might be ultimately settled by

posited with the clerk, and therecord he made,but it must be taken to be the exclusive right to multiply copies or con-theSupremeCourt. A recentjudgment

makes must be inserted inthe first or fact, upon the pleadings .Itisaverred, trol the subsequent issues. Thislatter by that tribunal, Mayer et al., assignee,

second page , then the public notice in that the complainant composedand right is the creation of thestatuteof etc.,v . Hellman etal., October term ,

the newspapers is to be given, and, wrote the play previously to November the United States. 1875. (8 CHICAGO LEGAL News, 177 ) , re

within six months after thepublication 14th , 1874, that in October he filed a copy

of the book , a copymust be deposited in of the title page, and the librarian re

Boucicault v . Fox, 5 Blatchford , 97 ; fers to , but expressly waives an expres

same v. Wood, 16 Am. Law Reg. , 550. sion of opinion upon the point. That
the Department of State. A right un corded the same in the proper book kept

doubtedly accrues on the record being for that purpose; that, on the 14th of arises that this court has no powerto questions it deemstoo plain lor discus

Assuming this to be so, the difficulty tribunal is not accustomed thus to treat

made with the clerk and the printing of November, he caused the sameto be administer common law relief in a suit sion. In these circumstances, having

it as required, but what is the nature of performed atWallack's Theatre ; that be between citizens of thesame State . The been unable to change the views which

that right? Is it perfect ? If so,the never hasprinted theplay for circula- courts of the State are the proper, and, we have always entertained upon this

two otherrequisites are wholly useless. tion,and that the defendant,bymeans usually, the exclusive tribunals for the subject,as well underthelaw of 1841 as

Butwearetold they areunim : unknown tohim , has obtained aknowl. performance of thatduty.The United the present statute, wehave deemed it

portant acts. If they are indeed wholly edgeof the contents of themanuscript, States have jurisdiction of commonlaw properto accompanythe judgmentwhich

unimportant, Congress acted unwisely and, without his consent, has printed questions when the controversy is be- we render with a somewhat full state

in requiring them to be done. But, thesame. The fair meaning ofthis is, tween citizens ofdifferent States. When mentof the reasons upon which we rest

whether they areimportant or not is that this action of the defendant took the controversy is between citizens of it. The very efficientaid which the

for the court to determine, not the legis placeafterthe title of the play had been the same State,its jurisdiction islimited learned counsel fortheGlobe Insurance
lature. They are acts which deposited and recorded.

the law requires to be done , and may

to questions arising upon or under the Company have rendered us, enable us

In dealingwith this case I havegiven laws or authority of theUnitedStates to do so with more fullness than other

this court dispense with their perform- no effect to thegeneral allegation of the
ance ? The notice could not bill , that the

The result of my examination is, that wise would have been possible .

The following are a portion only of the

be published until after the entry with plied inall respects with the require the portionsof thebillbaseduponal cases which have been decided by the

the clerk , nor could the book be deposi- ments of the Revised Statutes " that

ted withthe Secretary of State until it were necessary to enable him to copy: the portions thereof based upon theal general assignment void under the act of

copyright, cannot be sustained ; and that Circuit and District courts, declaring a

are not less important thanthose which mits allegations offact only, not allega- leged violation of 4,967 of theRevised 1867.Wedo not takepains to exhaust

are required to bedone previously.They tions or inferences oflaw. That the action therein set forth is a goodone; ment which hadbeenrecordedunder

Statutes are well laid, and the cause of the references upon thissubject :1,N.

form apart of thetitle,and,until they allegation in question is notone of fact and that the common law right of ile the laws of Ohio five days before the

ment of Statemay be important to iden the complainant has deposited with the formance of his play constitutes agood is treated by the court like an ordinary

The depositof thebook inthe Depart: the allegation include an averment thatcormplainant hosa protectisitinethe opera bankrupt law came into operation.It

copyrightbe contested, or an unfounded well as of his title page? If suchdes parties being citizensof thesameState, generalassignment. Judge Leavitt, er

claim of authorship asserted ."

posit is a requirement of the statute, it this court has no jurisdiction to enforce roneously , we think, holding that 'the

the same.
statute had a retro -active effect , decided

The language of the Revised Statutes does include it. If it is not, it does not

is stronger than that ofthe act of 1870. include it. We are thus directed at once

The demurrer, must, therefore , be that a general assignment for the equal

Bythelatter act (16 U.S. Stat., 212) it is tothesolution of a question of law in overruled,and the defendant is allowed benefit of creditors was void,because it

provided,that no person should be enti- stead of apointof fact:ite Instead of vice of a copyof the orderoverruling appointmentofthe trustee to the debtor

transferred the property to a different
to answer within thirty days after ser

course of administration, and gave the

tled to copyright unless be should file averring that he has deposited a copy

the title page with the librarian, “ and, his title page, and also two copies of the

the demurrer.

within ten days from the publication body of the book , the bill alleges that

RICHARD O'Gorman , forthe plaintiff. instead of to the creditors. Herefers to

thereof, deposit in the mail two copies the complainant has deposited a copy of

AMBROSE H. Purdy, for the defendant. Deacon on Bankruptcy , pages 72 and 73 ;

Griffith on Bankruptcy, pages 107, 119 ,

ofsuch copyrightbook," etc. his title page, and that he has never 120, to show that such had always been

In the Revised Statutes, two negatives published his work , andwas, therefore, U. S. CIRCUIT COURT, S. D. NEW the interpretation of the English stat

are distinctly specified, and, in either not required by the statute to deposit ORK. utes , and to the American judgments

case, the defect is fatal. He must file copies of the work . This is the legal which had given a like construction to
his title page - i? he fails in this, he fails effect of the averment.

CARILLO ET AL. v . SHOOK ET AL.
the law of 1841 .

in all - but he cannot then have his I am also of the opinion that there COPYRIGHT-- THE WORK MUST BE PUB We hereafter notice the judgment of

copyright, " unless he shall also" deliver has never been a publication by the A REASONABLE TIME Justice Swayne reversing this decision .

two copies within ten days from publica complainant of this work , within the AFTER FILING THE TITLE PAGE. 3 B. R., quarto 127, in re Goldschmidt,

tion. In addition to the first, he must meaning of the statute. The work has Judge Blatchford holds a general assign

also perform the second requirement. not been printed by the author,por has Johnson, Cir . J. ment an act of bankruptcy, and as

See the opinion of Sawyer, C. J.,in Park- it been abandoned or dedicated to the In the case of Boucicault vs. Hart, Mr. grounds for refusing a discharge. 3 N.

inson v.La Salle ,21 Int.Rev. Rec.,p. 163 ; public . The author has permitted and Justice Hunt in June, 1875, decided that |B. R. , 24 in re Randall & Sunderland,

Euer v. Coxe, 4 Wash . C. C. R., 490 ; Ba : procured its representation for bis own to secure a copyright of a book or a dra . Judge Deady makes precisely the same

ker v. Taylor, 2 Blatchford, 83. benefit, and through his selected chan- matic composition, the work mustbe ruling. It does not detract from the

In this case, the title page was filed nels. This does not amount to a publi- published within a reasonable timeafter effect of these judgments upon the prin

on the 26th of October, 1874. The bill , cation within the statute , or a dedication the filing of the title page, and that two cipal point that other tribunals have not

verified in February, 1875 , does not al. I to the use of the public . ' Coleman v. copies must then be delivered to the Ideduced the same consequences from

* *
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such an actof bankruptcy: Judge Cad. Eastern District of Michigan ,saying that abundantly show that State legislation have cited it as sustaining the validity of

walader in 3 N. B. R., 258, in re Pierce & he withheld an expression of his own is authorized until Congress acts, and a general assignment against the bank

Holbrook, rules theprincipai point in opinion, followed thatofJusticeSwayne that such legislation is suspendedsofar rupt law . As construed by the court

the same way , although hethoughtit in re Langley, as have all the judges in only as itcomes inconflict with Federal which pronounced it, it said no more

was not such a fraud as prevented a dis- this Circuitsince it was rendered upto legislation . In determining whether it thanthattheassignment wouldbeup

charge. Hardy, Blake & Co. vs. Binin the present time. Herefers to thejudg: does so comein conflict, the veryques held until questioned by proceedings in

ger & Co. , 4 N. B. R. , 262, was a petition ment of Judge Hall, in re Wells, 1 , N. B. tion asked in this case has to be an . the national court . 9 °N . B. R., 50, re

in review before Judge Woodruff. R., 171, as in accord with that of Judge swered. Is the matter which is autho- Reynolds, is aming the most intelligent

An insolvent firm badprocuredin Swayne. Judge Halldecided onlythat, rized in conflict with the general policy discussionsof the subject that we find in

chancery a transferof all their property, asthe intent to delay creditors wasde- and the mode ofitsexecution provided themore recent decisions. It reviews

to a receiver.This was held an act of nied uponthe record and no issue was by the National law ? If the State statute the leading cases and holds thata State

bankruptcy, because it defeated the taken upon that intent,he was precluded authorizeda transfer of all a debtor's insolvent law which appropriates all a

operation of the actby transferring the bytheaverments from going into the property for equal distribution among debtor's property and distributesthe

property to a differentcourse of admin- question at all. He expressly disclaimsa his creditors, in the language of many of proceeds ratably amongsthis creditors,

istration. The learned judge saysit is decision upon the question before us , the cases, “ acting upon thesamepersons although it does not discharge the debt

immaterial that the citizen mayselect a whethera general assignmentis or is and property,” a transferunderit is or, iswhollysuspendedbytheenact

· betterandmore economicalmodethan not an act of bankruptcy. That he did void ;notbecause the distributionis dif- ment of a bankrupt law."Itwassaid
that pointed out by the bankrupt law ; not intend to decide as our brother ferent, or because the proceedings are the State law took the entire assets from

and, afterenumerating many of the lead. Brown supposes is entirelyclear from less plenary, butfor the sole reason that the court of bankruptcy anddeprived

ing features of thelatter in reference to his ablejudgment deciding this point as a different tribunal is selected than that thecreditor of the protectionwhich the

the settlement of claims, the investiga we now rule it in 3 N.B. R. , p. 377 , re provided by Congress. The reasons Federal law was intended to secure .

tion of frauds and the punishment of Smith, cited ante. A reference is also given by the most learned judges who
The following cases upon this subject

wrongs, thedeclaration ofdividends and made to alike opinion by Judge Treat, have discussed this subject are so strik- arose under thebankrupt law of 1841.

other features, says : None of these are of Missouri. In the report no opinion ingly like thosefound in the British de 9Meto, 16,Griswold v. Pratt, in deciding

secured by a transfermade by the bank- is given. It is simply said sucha judge. cisions declaring general assignments that the state law is ipso facto suspended

rupt himself,whether fraudulentor not; ment hasbeenrendered. That thisis yoid as against theEnglish bankrupt law , without any proceedings inbankruptcy

it is enough that itdefeatsthe opera- not the law administered in thatdistrict that,were they interchanged, theopin- bythe enactment of the bankrupt law
tion of the act ” to avoid it.

appears from the concurring judgments ions would be equally sustained. The of 1841, held that the two laws could not

In re Smith , 3 N. B. R., p. 377 , Jugde of Justice Miller, of the Supreme court, remark is equally true of the American actupon the same person and the same

Hall had previously ruled that a general and Judge Dillon , already referred to . rulings, where a generalassignment has property contemporaneously ; and as the

assignment was an act of bankruptcy , Upon mere authority, therefore,being been called inquestion . When,there. State law could not act without being

resting his judgment upon reasons near released fromthe obligation of following fore it is decided that a State insolvent subject to be defeated at any time, it

lyidentical with those of JudgeWood the precedent in our own circuit,this lawis suspended because it takes the oughtnot to be enforced at all. 2Story,

ruff. These and other similar rulings in review shows we have nochoice of judg- property of abankrupt fromthe control c.° C., 322, ex parte Eames, says that

the Second Circuit show how differently ment. Justice Miller, in acasewhere ofthe National courts,a decisionhas Sturgis v.Crownishield ,4 Wheat.;Ogden

thejudges there considered the decision the point arose, and the entire body of been made which not only completely 0. Sanders, 12 Wheat.', established the

of Judge Nelson inSedgwick v. Place, 1 Circuit and District Judges,in the Cir: covers and declares void a general assign . doctrinethat the enactment of a bank

B. R., 204, from theinterpretation which cuitand District courts, have followed ment, but goes very far beyond thedoc- rupt law suspendedallStateinsolvent

has been given it when cited to sustain theuniform decisions in England and in trines necessary for its invalidity. They laws as to future cases,where the admin

acontrary ruling. They do not refer to this country from the earliest periods of demand only that a different tribunal istration of the latter acted upon the

it as bearing uponthequestion. 10N. the bankrupt law ,and havedecidedwith shall be sought, and for amuchgreater same persons and property, thus divest

B. R., 181, in re the Union Pacific Rail- entire unanimity ,that a general assign- reason is an assignment void which not ing the jurisdiction of the federal and

road Company, at pages 181 and 182, ment for the equal benefit of creditors, only seeks such other tribunal, but giving it to the State tribunals. And see

contains an intelligent statementofthe andall similar transfersprocuredby chooses the trustee by the uncontrolled 19 La.,497 ;5 Rob.,27, 15 La., Ann.,602 ;

English doctrine which has uniformly operation of law , are acts ofbankruptcy electionof the debtor, and practically 3 N.B.R., p. 435,applied thesameprin?

held a general assignment to be an act and a fraud upon the act. avoidsall the guards which the provicipal to an insolvent corporation being

of bankruptcy, and addsan opinion that Under thelaw of 1841 , several deci- sions of the statute are intended to throw wound up underthe local law . 1 N.B.

our law should receive the same inter- sions of this precise question were around the rights of creditors. R. , 86, Commonwealth v. Ohara, District

pretation . Judge Lowell thinks the made. During the administration of that In referring to the judgments deciding Court of Pennsylvania ; 2 N. B. R., 629 ;

creditorsand not the bankrupts should law ,when at the bar, we had occasion what proceedingsare in conflict with Martin v. Berry, California Supreme

have the power of selecting the trustee. to examine it.Fewdoctrines weremore thebankruptlaw whenauthorized by Court ; 2N.B. Ř., 485 ; SupremeCourt

12 N. B. R. , 7. 538, in re Merdelseohn , generally acquiesced in at that timethan State enactments, it is manifest we are of Maryland ; 4 N. B. R. , 569, Cassard v.

Judge Ilillyer, inhulding an assignment that general assignments for the benefit not at allconcernedwiththedifferences Croner, Supreme Court ofMaryland.

void because it created a preference, says of creditors,had become unlawful. Every in opinion between those judges who The 37' Cal", 208, Martin v. Berry, is a

that the weight of authority is in favor lawyer of large practice will be enabled think the State pioveton is wholly sus very full consideration of this subject ;

of the invalidity of even a fair general to say thatthe practice was abandoned pended, and those who think proceed: 30 d., 128, Van Nostrand v. Carr ; 21

assignment for the benefit of creditors. throughout the country. The local judg- ings under them are good until called La. Ann,446, Barker v. Rogers, 71 Penn.

See3 N.B. R., p.518, in re Spicer & Peck- ments were then less frequently report. in question by an assignee in bank. St., 362 ; Cassard v. Croner, 4 N. B.R.,

ham v Ward & Trow ;1 Dillon, 439,in re. ed than now,orthey wouldhavebeen ruptcy . All are unanimous in declaring 569 ; re’Stubbs, 4 N. B. R., 376 ; Reed v ?

Burt, Justice Miller, sitting with Circuit as numerous in the books as they are that transfers underthem are void when Taylor,4 N. B. R., 710. Nothing is

Judge Dillon, deciding a case upon re- under the law of1867.We are quite questioned in thatmode. It is this con- gained'in argiment by furtheranalysis

view, heldthat a generalassignment confidentthere areothers, but our want siste..t feature in them all to which we of this numerousclass of adjudications.

was an act of bankruptcy. The point of time enables us now to refer only to point as determining the question now They all depend upon a like reason, and

was fully raised . 8 Philadelphia, Barnes the two cases following, which ruled the before us. that is substantially and literally appli
v. Retter, in an elaborate judgment, precise pointupon a general assignment. It would lead to most unwarrantable cable to the case of a general assignment

wbich goes over the English and Ameri- As we soon notice , however, the identi- prolixity were we to analyze and repro- irrespective of a State statute.

can history of this question and ably cal principle is involved in all those nu duce the provisions of the various State

considering it upon principle and author- merous judgmentsunder both acts which statutes, for the purpose of showing by
There is nothing in conflict with these

ity, holds that ageneral assignment for holdsimilarassignments under local their particulars that all of them , with decisionsworthy of citation or criticism .

the equal benefit of creditors is per se an statutes to be acts of bankruptcy. When slightly varying forms, simply take the The entire body of the law in refer

act of bankruptcy . The judgment is they are considered it will abundantly estate of the debtor, transfer it to trus- ence to State legislation upon general

drawn up byJudge Cadwaladerand con- appear thattheactof1841 was interpret tees,convert it into money and distribute subjects, cognizanceofwhichis given to

curred in by CircuitJudgeMcKennan. ed as we construe thepresent law. In3 the proceedsamong the creditors. They Congress , is equally forcible toshow

We recur to it again more fully in con- McLean, 202, McLean v. Johnson, the all do substantially, but in a better and that a general assignment is void as

nection with our statementof the Eng- precise point was presented under the more protective form , what a general against the bankrupt,law . When the

lish law. law of 1841, and theassignment was de- assignment does ; and werepeat, it is for inquiry is madewhether a State regula

Opposed to these concurring judg. clared to be a fraud upon the act , and this reason only they are adjudged to be tion is in conflict with federal enact

mentsdirectly uponthe point is that of theassigned property was directed tobe in conflict with the bankrupt law . A ments regulating commerce ,the militia,

Justice Swayne,inLangleyv. Perry 2 N. delivered uptothe assignee in bank- perusalof the judgments we cite under establishing a currency, or anyother

B. R., 596 ; and his dictum in Farran v. ruptcy. That act contained no clause this bead will show that the reasons up- subject of national control, it is answered

Crawford, '17 Law Register ( note) . We providing that transfers should be void on which they rest are literally and sub- by the precise mode of inquiry and in

are not aware ofany other judgment which defeated the operation of the act, stantially precisely those which in Eng- vestigation demanded in this instance.

under the law of 1867, so holding. There like ourpresent law ; but it was heldto land and this country sustain like decis. The degree of conflict toleratedin those

are a few dicta . We repeat only criti . be so by implication , in conformity to ions in reference to the invalidity of instances, and that which is held to be

cismsfrequently madewhen itis said the Englishprecedents . McLean v.Me general assignments. Itshouldbeno- inconsistent and void, afford precedents

the point did not arise in Langley v. line, 3 McLean , 199, involves the same ticed particularly that no distinction for decision here. Were this a novel

Perry . The assignment was made be- questions and was decided in the same whatever ismade between theselocal question, and need arose to gobeyond

fore the bankrupt law was in operation, way.
systems which do and those which do adjudications of the precise thing, an

and the latter could have no effect upon The cases already referred to in terms not discharge the debt itself. It is the argument equally demonstrative would

it. That it could not will hardly be involving a general assignment, are by custody and appropriation of the assets be deduced from the facts and literal

doubted, but it has been frequently no means all which pointedly and di- which constitutes the wrong, 38 Conn., reasoning in Brown v.State ofMaryland ,

ruled .Dayv. Bardwell,97 Mass., 248 ; rectly decide this very matter. All the 80, Maltbie v. Hotchkiss, was a contest 12 Wheat.,419 ; Wynne v.Wright, i Dev .

Chamberlain v. Perkins,51, N. H.,336, numerous cases which have held that between an assigneeundera State law and Bat. (N. C.), 19 ; McCulloch 2.Mary

37 Cal., 208. This is familiar law, and State insolvent laws are suspended by and a levying creditor.Thecourt reaf. land, 4 Wheat., 316 ; Gilman v. Philadel

wouldhave been overlooked by the the enactment of a National bankrupt firms its judgment in Hawkins'appeal, phia, 3Wal.,713,and the numerous

learnedjustice but for the accident that law, necessarily involves thisidentical 34 Conn ., 548,that the Stateproceeding other judgments of thisclass . They all

the Districtcourt had ruledthepoint principle . There isnota scintilla ofdif- is good untilsome right is asserted under gouponthe ground thatwhen Congress

and therectitude of its judgment in that ferencedistinguishing one class of judg. an adjudication in bankruptcy . But in has regulated a subject, a State shall not

regard wasnotdiscussed or questioned ments from the other. It is butan im reconciling its judgment with justrela. regulate thesamesubject. And weadd,

in the Circuit court. The reportofthe material accident that in the one what tionstothe Federal judiciary, the court muchless canacitizen of hisown voli

judgment isverv meager and is mani is prohibitedby the bankrupt law is ef- by Carpenter, J.,ina thoroughlyargued tion so regulate the samematter asto

festly imperfect. We infer from what fectuated by a voluntary general assign- opinion ,showsthat a generalassignment take himself and estate without the

little wehaveof it that the argument ment, and in the other that a similar for the equal benefit of all creditors, operation of federal law.

turned mainly upon the question of transfer is made in conformity with the either with or without a local statute , is The course of English adjudication

fraud under the statute of Elizabeth and State law . Such statutory conveyances void under the bankrupt law, and that upon the succe- sive bankrupt laws of

‘at common law . In Farran v. Crawford are not held void as against the policy if an assignee claims the property from that country, the language of the British

his Honor expressly says the point does of the bankrupt act because of the State the State tribuual it would necessarily statutes and of our own, which have

not arise, and he remarks only, that he enactment, but on account of what those be transferred to him . This learned adopted them , constitute an argument

supposes the judgment in Langley v. statutes authorize to be done. Sturgis v. court identify the two cases of a statutory against the validity of a generalassign

Perry to be right. The opinion of Judge Crowninshield , 4 Wheat., 122 ; Ogden v . and a general assignment, holding both ment for the equal benefit of creditors.

Nelson is elsewhere shown not to be op- Saunders, 12 Wheat. , 213, and Cook v. to be equally void . This case shows how which we should be unable to resist

ed to our presentruling. 11 N. B. R. , Moffat, 5 How ., 308, and the long list of grossly the case of Hawkins' appeal is were the question wholly novel and un

185, in re Marter. Judge Brown of the Federal and State concurring judgments I misunderstood by those courts which I influenced by any adjudication in this

1
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country. 8 Philadelphia, Rep. , . 133, and that the only question left to be dis- pinety nine cases in the one hundred , it ing his own trustee, render it morally

Barnes vs. Reiter. is so full and satisfac. cussed was whether the act of that year is followed by courts. We understand certain that his fraud will never be sue

tory a history of English legislation and bad changed the law , and proceeded to it to be among the well- settled canons cessfully examined. The creditors, di

decision upon the subject that we omit show that it had not. of construction which will not, without vided by distance , unknown to each oth

the somewhat extended analysis of In 1 Burr, 467, Worsley et al . v. De pressing reason , be departed from . It is er and without concert of action, are

British statutes and judgments which Mattos, upon motion for a new trial in not, of course, constraining and so obli- seldom willing individually to incur the

we had prepared. The following is a an issue out of chancery to ascertain gatory as to be yielded to in instances enormous expense of such litigation.

brief condensation of its able argument whether an assignment was an act of where the home interpretation has be The mode of probing the fraud by bill

with , in some instances, a slightly more bankruptcy, Lord Mansfield held it to be come dissatisfactory , and productive of in equity is cumbersome and even awk

full quotation of statutory provisions. such upon two distinct grounds; first, manifest evils. There are some such in- ward. The history of the law's admin

The assignment wasmade under the law because there were features in it which stances. But if anything were needed istration shows that more such transac

of Pennsylvania, and although its pecu made it void at common law and under to complete and clinch the argument in tions are set aside in a single year un

liar provisions are considered for the the statute of Elizabeth ; and second, favor of its application in this instance, der the Bankrupt law than in ten by

purpose of showing their antagonism because it gave the debtor the choice of it is found in the fact that, in the revi- the old modes. The most frequent ob

with the bankrupt law , it is expressly trustee, and took the assets to another sion of the British law in 1869, the entirejection to the national law comes from

said , as it is quite manifest upon princi tribunal. And in 3, M. & S. , 374, Pick- satisfaction of English judges and states- those practitioners who advise the local

ple, they are no more so than the gen . stock v. Lyster. Le Blanc, J.,holding that men with the judicial interpretation debtor, and are, therefore, either inter

eral course of administration under an a general assignment was good at com . which we have followed in thisopinion ested against its efficiency, or, forwant of

assignment to a trustee uncontrolled by mon law , takes pains to say that the is testified by inserting in the law an ex- familiarity with the practice under it

statutory regulations. Judge Cadwalla bankrupt law was not in question, as no press provision making it an act of bank, and that of the distant tribunals in which

der shows that, from the time of James proceedings had been taken under it. ruptcy " that the debtor has in England it is enforced, have no share in the pro

I, down to 1867 , when our present law This distinction between a conveyance or elsewhere made a conveyance or as- fits of its administration . If it is long

was enacted , there had been no substan . void under the statute of frauds, and one signment of his property to a trustee or enough continued to become well under

tial change in British legislation upon illegal because at war with the policy of trustees for the benefit of his creditors stood throughout thecountry, and means

this subject. The act of James, unlike the bankrupt law ,is common to nearly generally.” This, then, is no accidental are provided still farther to carry into

our own , contained no clause invalida all the British judgments. These two or hasty interpretation , calling for dig. localities the performance of duties now

ting transfers which defeated the opera- are referred to for the purpose only of sent and review by our courts. It em executed at a few places only , an Amer.

tion of the bankrupt law, but was simply showing how distinctly it is taken . bodies the results of hundreds of years of ican bankrupt law will become as neces

a provision that if any trader should The following are but part of the older experience, with commercial conditions sary a part of our civilization and com

"makeorcauseto be made any fraudu- Englishjudgments additional to those strikingly likeour own, and witha peo merceas is that of England to her people

lentgrant or conveyanceof his lands, citedin 8 Philadelphia, reaffirming, in ple whose modes ofaction and senseof and that of every civilized commercial

goods, etc. , to theintent orwhereby his varying circumstances,the principle that justiceare so kindredas to maketheir country in Europe to their respective

creditors shallormay be defeated orde- an assignment of all a debtor's property well. matured and long - administered subjects.

layed for the recoveryof their just and whereby its conversion intomoneyand rules of civil conduct the very highest
After much professional experience

true debts,” he shall be deemed a bank: itsdistribution among his creditorsis evidence of their substantial fitnesshere. under previous laws, and judicial famil

rupt. This was farther simplified in 1825 given overto a trustee of his own selec , To our mind one of the leading argu- iarity with the administration of this

byan enactment that if a trader should tion ,is an act ofbankruptcyandvoid ments against the validity of a general one, webelievethe Bankrupt Lawhad

make “any fraudulent grant or convey under the statute. Lindon v.Sharp,7 assignment grows outof thecriminal farbetter berepealedthanhave it es

ance ofanyofhis lands, tenements, Scott, N. R., 745. Hasselsv. Simpson, i features ofthebankrupt law. They are tablished that it is at the option ofevery
goods or chattels" “ with

Doug ., 89 ; Butcher v . Easto, 1 Doug. , 295; pointedly referred to byJudge Woodruff debtor in the United States to determine

intent to defeat or delay his creditors ” Porter v. Walker, 1Man,& G., 686 ; Ex in Hardy et al. v. Blake et al., by Judge whetherhewill ornot submit himself

heshallbe deemedto have thereby p. Bland re Murgatroyd' De G. M. & G., Hall in re Smith ,expresslyand in more and his assetstothecontrolwhichthe

committedan act of bankruptcy. It is 757. Theelementarybooks are equally general form in other judgments. These statute intends to give hiscreditorsover

shown thatunder these provisionsit full. Eden on Bankruptcy, 28 ;Roche& crimescannot be punished at all without them . Inevitably ,he first;knows of his
has been uniformly by numerous judg: Hazlett, 375, et seq.

ments held that a general assignment

an adjudication in bankruptcy against own insolvency. In every instance,

The force in this country of these Eng; the offender. This is quite plain , and therefore, he hasthepower of selection.

for the benefit of all creditors equally lish adjudications must not be weakened was so ruled in 4 N. B. R., 113, United When that selection is once made, such

was an act of bankruptcy ; upon the bythe supposition that any latitudeof States v. Prescott. Ifa general' assign- istheembarrassment bycitizensofoth

groundthatsuch transfers were fraudu- construction isindulged in these not ap ment is good against the bankrupt law, er States growing out of thedoctrineof

lent,notatcommon law orunder the plicableinour own tribunals. It is as then everydebtor clearly subject to crimº parties in transferring causes fromthe

13of Elizabeth, but becausethey, de familiar law in England as here,that all inal punishmentwouldtransfer his en. State to the Federalcourts that in a vast

featedthe rights of creditors secured by acts ofbankruptcy must be expressly de- tire propertytoan assignee, thusleaving majority of instances the debtormay

the bankrupt law to the choice ofatrus- clared bystatute. See Duttonv.Mor- nothingtopaythe expenses of proceed compelhiswidespreadcreditors in the

tee, to the summary jurisdiction of the rison 17, Ves.,193; Ex.p.Mayor 19.Ves. ings in bankruptcy. It is certain cred- distantcommercial centerswherehe has

court,andtothe ample control which 542,and'Roche& Hazlett's Law andPracitorsalready sufficiently injured would incurred his debts, to come to thecoun.

the lawintendedto give themover the tice in Bankruptcy, edition of 1873. not,without any hope ofreimbursement ty courts ofthe State for the settlement

estate of their insolvent debtor. When, therefore, it is held that a general incur the expense of anadjudication , of those important qnestions for the trial

The familiar rule is invoked , that assignment is void, it is a determination simply for the purposes of punishment ofwhichthe Bankrupt Law securesa

where a law is adopted from a neighbor- that it comes within the express pro- It would seem that an act so protective different tribunal. It is no disrespect to

ing Stateorcountry,whichhas received visionof the statute declaring that con- of a criminaldebtor,andthrowing such theselocalcourts to callattention tothe

a judicial reading, the presumption of veyances to hinder or delay creditors impediments in the way of prosecution universality with whichcitizensof other

law is that its interpretation is also in shall be void.
under the Federal law , must be consid- States prefer a tribunal removed from

cluded ; and the rule is said to be appli. When the following very recent judg. ered in conflict with it .
the local influences which so naturally

cable with great force to so long and ment was rendered the doctrine which The power to pass a bankrupt law is interfere with complete impartiality

often repeated a construction of a suc it reannounces had become a part of specifically given . But little argument They prefer a jury from the whole dis

cession of statutes adopted by Congress. English statutory law . It is referred to would have been needed to have deduced trict instead of the narrow vicinage in

Andwhatisof still more significance, only as an authoritative exposition of the it from the power to regulatecommerce which the liberality of their debtor, by
attention is called to the fact thatCon- past history of this question there. L. R. between the States in all instancesof which their property has been sguan

gress did not leave the adoption of this 7, Ch . App., 302, in re Wood. The ques. inter -State trade. Our active industry dered , has rendered himself personally

rule to animplication of law , butby tionwaswhether the transfer of all a and the great interests of trade,our bills popular.Every one of the greatleading
express enactment adopted nearly the man's property to secure a past debtwas of exchange, the transit ofourgrain reasons which underlie the Federal ju
words of the British decisions, by add. an act of bankruptcy. Mellish , Lord Jus. crop,and the productions of ourmines, risdiction between citizens of different
ing in the lawof 1867 that a transfer of tice, in arguing thatthe statute of 1869 absolutely refuse to obey the behests of States in all cases, and those which led

property should bean act of bankrupt. had not altered the law in that respect, any class of politicians and stop atState to the conferring upon Congress of this

cy , not only where it was fraudulent and goes over the old principles and enume lines. We do not believe there is a
bankrupt power at the outset for the re

to delay creditors, but if it was to de- rating what had been well established, State in the Union, commercial centers gulation of this eminently national sub
feat the operation of the act.” This " de at page 306, says : “ There were various in which have not far more intimate re- ject , forbid an interpretation of the

feating the operation of the act” and conveyances which the court held to be lations with similar points in other States present statute which would enable an

this putting the assets in a different fraudulent. A conveyance which was than in their own. Not one bankruptcy attorney of the most common intelli

of administration," andthis void under the statute of 13 Elizabeth in fifty finds all the creditors in a single gence utterly to defeat every practical
“ transferring them to another tribunal,” was one; so was a conveyanee ofa man's district. The subject tobe regulated is benefit intended to be secured by its

are the reasons given in the English wholeproperty for thebenefit of all his one essentially national. Commercein adoption .

judgments, why a general assignment is creditors." After stating other instances a most compendious sense is not more

fraudulent.
SUPREME COURT OF INDIANA .

The following citations, he adds that in all of them “ the law as 80. Owing to the imperfections of the

herenoted in the order in which they sumed that such acts were of necessity present law the generalargument which APPROPRIATING LAND FOR USE OF RAILROAD

occur in this careful opinion, have all done with intent to defoot or delay this department of the subject ought to

been re examined ; and we can say with creditors.” enable us to put forth is somewhat want

confidence they fully sustain the conclu In view of this long and uninterrupted ing. But even the present system , with 4143. The Baltimore, P. & C. Railroad

sive argument, a mere outline of which judicial reading,where our own re-enact- its protections against preferences, the Company v. Lansing , Porter C.C. Af

we have suggested : 9 East., 487, 1 ment has in such unambiguous terms choice of a trustee, the distant proof of firmed. Opinion by Buskirk , J.

Crompton, M.& R.,779,780 ; 3 Co., 80 ,b usedlanguage which plainly includes it debts without the personal appearances Statement: This was a proceeding un.

Twynes case ; ex parte Bailey, 3DeGex, byinhibiting conveyances -- which defeat of witnesses , the extraordinaryefficiency der1 G. & H.,50 9-10, to condemnland

Mc. N.& G., 534 ; Smith v. Carman, Ex. the operation of the act,” it may well be in examining into past and preventing of the appellee.

ch. 2 El. & Bi., 35 : 16 Ves. 148 , 17 Ves. , asked with emphasis, why shall not the contemplated frauds, the summary ex Held, i . That to make available as

197 ; 1 Atkyn, 91 ; Ib. , 88 ; Kettle v .Ham- American law be construed like the En- amination of debtors and the full exam error in this court, the rejection of testi

mond ; Coote B.L., ' 111'; Cowp., 123; 8 glish, from which it was taken ? Why ination of his books, securities and cor- mony sought to be introduced, it should

D. & É ., 140 ; 4 East., 200 ;Christian I. , shall not the familiar rule be applied, respondence, all of which pass to the appear what facts were proposed to be

188, second edition ; Stewart v.Moody,i that where a judicially construed law is assignee in bankruptcy, the criminal proved, and the ground of objection to

Crompton , M. & R.,777; 2 Burr, 828, adopted the construction is approbated jurisdiccion, dependent wholly uponan the evidence. (Rawles v. The State, at

Wilson v. Day: by implication. We can imagine no con- adjudication , and the other safeguards present term ; 48 Ind . , 152 ; 30 Ind . , 257 ;

The learned judge successfully shows dition wherethe following language ofthe intended to protect the mutual rights of 29 Ind., 195. )

that the judgmentsof Justice Swayne in Supreme Court of the United States creditors and debtor, when contrasted Held, 2. That it is well settled in

Langley v. Perry and Farrand v. Craw- is more applicable. They say where with thatold chronic instrumentality of this state that damages may be given in

ford , and that of Justice Nelson in 1 B. English statutes are adopted , “ the fraud and delay known as a generalas a case like this, for cutting fields into in

R., p. 204, Sedgwick v. Place, do not nec- known and settled construction of those signment for the benefit of creditors, is convenient shapes, destroying the con

essarily decide this point. statutes has been considered as silently so additionally protective as to dominate veniences and advantages of water for ·

1 DeG. Fisher & Jones, 289, ex parte incorporated into the acts.” 2 Peters 2 , the latter by the mere force of its super- stock to a portion of the farm , and ren

Alsop, 1859. Upon appeal Lord Justice Pennock v. Dialogue, and see 5 Pet., 263 ; iority and increased beneficence . A dering an additional amount of fencing

Turner for the court said : That under 5 Ohio , 74 ; 1 Ks., 226 ; 4 Ks., 353 ; 3 I11., debtor, the fallacy of whose apparent necessary to a safe and proper use there

the several bankrupt laws anterior to 288; 13 111., 17 ; 19 Ill., 151 ; 21 Vt., 256 ; prosperity is known only to himself, of. (29 Índ . , 536 ; 41 Ind., 263 ; do. , 479 ;

1859 it was well established that a gen:1 41 Þo. , 453 ; 21 Wis .. 274. This ruleis having transferred to members of his 49 Ind.,493.

eral assignment for the benefit of credi- one upon which the lawyer and the citi- own family a large portion of his estate, 5208. Briggs v. Chapman, Marion S.

tors equally was an act of bankruptcy ; ' zen has the right to rely ; because in ' may by one of these assignments, select- C. Dismissed by agreement.

course

--PRACTICE - WHAT FACTS MAY BE CON

SIDERED IN ASSESSING DAMAGES .

-
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CHICAGO LEGAL NEws. accepted by abank for collection, wheth Recent Publications .
struments, with an exposition of the law

er payable at the place where such bank
touching each variety of them. Mr.

is located or elsewhere, in the absence of
Daniel says this is the first effort to ac

Lei bincit .
REPORTS OF CASES IN THE SUPERIOR COURT

any contract to the contrary, there is an
OF JUDICATURE OF New HAMPSHIRE. complish this object. Within a few

implied agreement with such bank aris

John M.Shirley, State Reporter. Vol. years, the transactions in municipal
ing from the acceptance of the employ ume LV. Concord : Published by Jo . bonds and coupon bonds and notes have

ment, that it will perform all the acts siah B. Sanborn . 1876. Sold by E. B. become immense , and a large portion of

Myers, Law Bookseller, Chicago.
necessary for the collection, and if not the surplus wealth of the country has

CHICAGO : MAY 6, 1876.
paid, of charging the parties thereto . It

The mechanical execution of this vol been invested in these instruments, and,

is not regarded as the appointment of ume is somewha : better than some of its as a consequence, this branch of the law

the bank,as the attorney of the owner predecessors, from which we infer that has not only grown in importance, butPublished EVERY SATURDAY by the

CHICAGO LEGAL NEWS COMPANY, of thepaper authorized to select other Mr. Shirley has been lookingcloserafter the cases makingthe lawregulating the

agents suitable and competent for the his printer. This volume commences transfer and liability on such instruAT Nos . 161 AND 163 FIFTH AVENUE .

purpose of collecting the note, but, on
with the opinions delivered in Decem- ments has greatly increased in number.

the contrary, “its position is that of an ber, 1874, and ends with those delivered the text of Mr. Daniel is written in a

TERME:-TWO DOLLABS por annum , in advance independent contractor, and that the in . in August, 1875. We have, by the kind pleasing style, is clear, and his meaning
Single Copies, TEN CENTS .

struments employed by such bank in the ness of Mr. Shirley , given our readers easily understood by the reader. The

business contemplated , are its agents and quite full notes to the opinions in this rotes to the cases cited are numerous,

Wecall attention to the following opin- not the agents of the owner of the note," volume before its appearance . Those but are not brought down to as late a

ions, reported at length in this issue :
that its duty is not discharged when it wishing the full opinions can now obtain date as they ought to have been . In our

The Copyright Laws CONSTRUED--WH0 selects suitable agents to perform the them by sending forthis volume. The examination, we noticed several very

ENTITLED TO COPYRIGHT. — The opinion of duty entrusted to it; that the owner of most interesting portion of the volume important recent cases were omitted .

the United States Circuit Court for the thepaper is not to look at the responsi- is a characteristic reporter's note, by Mr. We regard thework as onethat will be

Southern District of New York, by Hunt, bility of the agents entrusted by the Shirley. From it we learn that a law was exceedingly useful to the profession,and

J., holding, under the Revised Statutes bank with his collection ; that the bank passed in 1815,requiring every practising one that should be consulted on all ques

of the United States, an author, to obtain to which he commits the paper is alone attorney in the Supreme Judicial Court tions relating to negotiable instruments.

a copyright,must file the title-page of responsible to him for the performance topay annually to the clerk of the court, The liability of a bank receiving notes

his work with the Librarian of Congress, of all acts necessary to secure his rights, within the first quarter of every year, five for collection, for the acts ofits bank

and within ten days from the publica- including the payment of the money dollars, and the clerk to pay the same to correspondent, being the question in

tion thereof, deposit in the mail two when collected , and that the liability to the person “ who is reporter for the time volved in Judge Hopkins' opinion, pub.

copies of the copyright book ; that if he pay over attaches as soon as the money being,"which should be in full compensa- lished in this issue, is fully discussed in

fromfails in either of these requirements, he is paid either to it or a sub-agent select- tion of all the services performed by the volume one of this work , Pages 250

cannot have his copyright. It is also ed by such bank to collect for it. Judge reporter. Judge Smith was the first re- to 259, and the conflicting opinions upon

held that the work must be published Hopkins admits in this opinion that he porterof the State, being appointed soon the question cited . Mr. Daniel believes

within a reasonable time after the filing is forced to the decision given by the after the passage of the act of 1815. No the doctrine, as announced by the Su

of the title -page. The court states the recent opinion of the Supreme court of evidence that he was appointed or took preme Court of the United States, to be

common law right of an author to pro- theUnited States cited by him. We are the required oath can be found in the correct, although at thetime of writing
tection.

glad to note that fact,'for we are satisfied State House, and it can only be proved his work , he had not seen the opinion

COPYRIGAT PUBLICATION . — The opinion that if he had felt himself free to decide by the newspapers of the day. It would upon which Judge Hopkins mainly re

of the Circuit Court oftheSouthern have renderedthejudgment entered in New Hampshire in 1815, or thelegisla- RRPORTS OF ADMIRALTY AND REVENUE
the case upon principle, he never would seem that there were some Grangers in lies.

District of New York , by Johnson, J.

this case .
following the opinion of Judge Hunt, If this opinion is the law of ture would not have compelled the law CASES, ARGUED AND DETERMINED IN THE

CIRCUIT AND DISTRICT COURTS OF THEalso published in this issue, holdingthat the federal courts, then every bank that yers to pay the salary of the reporter.

in order for an author to obtain a copy
sends a note out for a customer in the A TREATISE ON THE LAW OF NEGOTIABLE UNITED STATES, FOR THE WESTERN LAKE

AND RIVER DISTRICTS. By Henry B.

right, his work must be published within regularcourse of business, for collection INSTRUMENTS, including Bills of Ex Brown, District Judge, Eastern District

change, Promissory Notes, Negotiable ofMichigan . Vol. I. New York : Baa reasonable time after the filing of the to another bank, becomes an insurer of

the silvency of the bank to which it is Bonds and Coupons, Checks, Bank
title page with the Librarian . We com ker, Voorhis & Co. , Publishers, 66 Nas

Notes, Certificates of Deposit,'Certifi sau street. 1876. Sold by Callaghan
mend this opinion of Judge JOHNSON .

sent, no matter how careful it may have
cates of Stock, Bills of Credit, Bills of & Co. , Law Book Publishers, Chicago.

He states the point, that it has been de- been in the selecting of such bank. Lading, Guaranties, Letters of Credit, Price $7.50.

and Circular Notes. By John W.Danielcided by Judge Hunt that that opinion Under this rule the most prudent and

of the Lynchburg ( Va.) Bar. In two
This volume is designed by the repor

is binding upon him ,and renders judg- times bysending notes to other banks
solvent banks may be ruined in panic- y

Volumes. Vol. I. New York : Baker, ter as a continuation of the series com
ment accordingly . The whole opinion

Voorbis & Co., Publishers , 66 Nassau menced by Mr. Newberry , and is devo

occupies less than half a page oflegal to collect for their customers. This is a Street. 1876. Sold by E. B. Myers, ted exclusively to cases arising upon the

cap. We wish we had more such judges ;
dangerous decision for bankers. It is to Law Book Publishers, Chicago . Price, Western Lakes and Rivers.

$ 13.00
they would make less work for them- be hoped the Supreme court of the Uni

We have often thought it strange that

selves and less for the bar. The great tion on their recent decision which Judge and contains about fifteen hundred tinued the series of Mr. Newberry. We
ted States will put a different construc: The above work comprises two volumes

some enterprising publisher had not con

evils attending the administration of

justice at the present day are long opini- Hopkins felt compelled to follow . pages. The handsome manner in which
suppose it may be accounted for on the

ons, long speeches and long briefs. HOUSE OF REPRESENTATIVES — WITNESS
it is presented, entitles the publishers to ground that few lawyers, comparatively

CONTEMPT.— Theopinion ofthe Supreme the thanks of the profession. These speaking, devoted much time to admiBANKRUPTCY -EFFECT OF VOLUNTARY

Court of the District of Columbia, by volumes are divided into six books,as ralty practice, and consequently the sale

ASSIGNMENT.- The opinion of the United CARTter, C.J., holding, that since the follows:Book I. The Making of the In: for such a series must be limited . It is

States Circuit court for the western dis- adoption of the Revised Statutes, and strument. II. Whomay be Parties. III. very appropriate that Judge Brown

trict ofMichigan,by Emmons, J.,holding therepeal of the former laws relating to TheNegotiation of the Instrument . IV. shold have undertaken thework. He is

that the making of a general assignment the punishment of a witness by the Protest and Notice ; and Excuses for a gentleman of culture and liberal edu

is an act of bankruptcy , and that a vol- House, for contempt ofthe House, in re

want of Presentment, Protest and No- cation ,of much experience in admiralty
antary assignment cannot defeat the

fusing to testify, when the House adjud- tice. V. Action on Negotiable Instru- law, and is the successor of Judge Long
operations of the bankrupt law . The

precisequestion involved inthis case ges the witnessincontempt, its power ments; and Defenses, Discharges, and year, one of the ablest of the admiralty
to punish terminates, and it can only cer Damages. VI. Varieties of NegotiableIn- judges whose opinions are reported in

has never been decidedby the Supreme tify thefactofsuchcontemptto the Su- struments other than Bills and Notes. this series . The volume before us con

Court of the United States. The learned

These books are again divided into tains themore important admiralty de
Circuit Judge has cited all the adjudica- preme Court ofthe District of Columbia,

as provided by the recent statute. Un fifty -six chapters. The recent editions cisions rendered in the sixth circuit du
tions of the lower courts upon the ques- derthis decision, a witness,if hewishes of old worksupon the various branches ring the last eighteen years. Judge

tion . It is to be hoped this case will be

can defy Congress, and defeat any inves- of the law upon negotiable instruments, Brown says that the accidents of compi

taken to the SupremeCourt ofthe United tigation into fraud and corruption ,
ifthe are little more than reprints of works lation have limited it to cases arising inStates and the question be finally set evidence is solely within his knowledge prepared many years ago , and cannot be the two Districts of Michigan andthe

tled. In settling questions arising under

or power, simply by refusing to speak, expected to state correctly what the law Northern District of Ohio ; but subse
the bankrupt law , theSupreme court and Congress has no way of punishing is to-day, relating to negotiable instru . quent volumes, if published, will proba
has been much more conservative than him for his contumacy.

ments, which is ever changing to accomthe lower courts. hly include cases from other districts ;

modate itself to the wants and necessi- that this volume, without formal dedicaTHE LIABILITY OF A BANK TO WHOM

THE SUPREME COURT OF ILLINOIS . — The ties of commerce. When Judge Story tion to that effect, is intended as a trib
COMMERCIAL Paper is SENT- A Second next term of the Supreme Courtofthis wrote on negotiableinstruments, he did ute of respect to the memory of Judge

BANK COLLECTING THE PAPER is NOT LIA- State will commence at Mt. Vernon, on not deem it advisable to embrace the Longyear. The judges, whose opinions

BLE TO THE OWNER OF THE PAPER.—The the first Tuesday of June. The official whole subject in a single treatise, but are reported in this volume, are McLean,

opinion of the United States Circuit term of Judge WALKER will expire dur. devoted one treatise to notes, another to Swayne, Emmons, Wilkins, Wilson, Wi

coạrt for the northern district of Illinois ing the coming term of court. He has bills, etc., and, as a consequence, there they, Longyear, Sherman and Brown.

by HOPKINS, J. , holding under the late performed his officialduties so satisfacto. was much in one that was a mere repeti- Judge Brown has performed his duties

opinions of the Supreme court of the rily to the people and the bar, that he tion ofwhat was in another. The pres- as reporter with skill and great accuracy.

United States that when an owner of will undoubtedly be re-elected without ent is an effort to embrace in one trea . The mechanical execution of the volume
commercial paper sends it to and it is serious opposition .

tise a classification of all negotiable in- I reflects credit upon the publishers.
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We are under obligations to the law not paid, of charging the parties thereto: SUPREME COURT, DISTRICT OF until he should purge himselfof the con

firm of Dent & Black, of this city , for It is not regarded as the appointment of COLUMBIA . tempt, by signifying his willingness to

the following opinion :
the bank as the attorney ofthe owner of obey the subpoena. That in pursuance

the paper, authorized to select other Before Chief JUSTICE CARTTER, SITTing of this order of the House, awarrant
IN CHAMBERS. -U. S. C. COURT, N. D. OF ILL. agents suitable and competent for the was duly issued to respondent, and in

purpose of collecting the note, but on No. 11,314 - Criminal Docket . obedience thereto he arrested, and now

ALBERT G. HYDE et al.,
the contrary “ its position is that of an in the Matter of HALI ET KILBOURNE's Petition detains the relator.

independent contractor, and that the for the Writ of Habeas Corpus. To this return to the writ of habeas

THE FIRST NATIONAL BANK OF LACON .
instruments employed by such bank in , in

THELIABILITYOF ABANK TO WHOM COM thebusiness contemplated, are its agents PREPRESENTATE ES ACIONAISHIPOTECON he statesthaton the 17th of viarch,1876,

TEMPT. the Speaker of the House of Representa

TION - A SECOND BANK RECEIVING THE note.” That its duty is not discharged 1. That since the adoption of the Revised Sta tives sent his certificate to the U. S. at

ING THE MONEY ON IT, IS NOT LIABLE TO when it selects responsible agents to tutes and the repeal of the former lawsrelating torney for the District of Columbia,

THE OWNER OF THE PAPER. perform theduty entrusted to it. Tbat to the punishment of 4 witness by the House, for stating therein the fact of the subpæna,

the owner of the paper is nottolookto the termine dellesue tenenvilluesse to testicwhere and therefusalof the relator to obey

DirtThatthe law ,asnow settled by the Supreme the responsibility of theagentsentrusted power to punish terminates, and it can only cer- thesame,or to answer the questions put

when an owner ofcommercial paper sends it to, by the bank with his collections. That bythe fact through its proper officers to thesu to him touching the matter under inves

and it is accepted by a bank for collection,wheth: the bank to which he commitsthe pa preme Court of the District, as provided by the tigation ; thatthedistrictattorney had

er payableattheplacewhere such bank is located per isalone answerable to him for the

.

presented said certificate to the grand

contrary,there is an implied agreementwith performance of all acts necessary to se: The relator, Hallet Kilbourne, pre jury ;and that an indictment had been

such bank,arising from the acceptance of the cure his rights, including the payment sents his petition under oath , stating found against the relator, on which a

cersary for the collection, and if not paid,"or of themoneywhen collected. 47N.Y., therein thathe is unlawfully imprisoned bench -warrant had duly issued to the

charging the parties thereto. It is not regarded Ayrault v.Tacific Bank , 570. And that in the common jailof the District of marshal of said district, and had been

as the appoiniment of the bank, as theattorney the liability to pay over attaches as soon Columbia by John G. Thompson, Ser returned unexecuted , the respondent
of the owner of the paper, authorized to select

as the money is paid, either to it , or a geant- at-arms of the House of Repre- herein declining to surrender the relator

pose of collecting thenote; but,on the contrary; sub-agent selected by said bank tó col sentatives ofthe UnitedStates Congress, to the marshal.
its position is that of an independent contractor lect for it.

under an order of said House, and ask That the indictment charges the rela
andthat the instruments employedby s!!ch bank

in the business contemplated, are its agents and
This being so, it follows that the own- ing that the writ of habeas corpus sball | tor withhaving committed the same of

not the agents of the owner ofthe note that its er is to look to bis immediate contractor, issue to said Sergeant-at-Arms, com- fense and contempt mentioned and de

agentis too pedischarge de duheenit selects suitable and hasno remedy againsttheunder manding him to bring the relator before scribed in the return of the respondent

theownerof the paperis not to look to the respon contractor or agent employed by the the court, to the end that the cause of herein ; and that said indictment is still

sibility of the agenis intrusted by the bank with bank . That such agents or contractors bis detention may be inquired into; and depending in said court.

mi soblecta per is at the band to which become haveno privityof controlwith theowner if found to be illegal,that he may be dis Whereupon he prays that he may be

admitted to bail to appear and answerperformanceofall acts necessary to secure his and are not liable to him ,but are only lia- charged from custody.

rights, including the paymentof themoney when ble to the party immcdiately employing The writ is duly issued and served up- said indictment, and on giving such bail ,

collected , and that the liability to pay over at them . In short, that the sub -agent em : on the Sergeant-at-Arms, who responds discharged from custody.

a sub agent,selected by such bank to collect for it. ployed by the bankowes no duty to the thereto by bringing the relator before It is claimed by counsel for relator,

enla this case,the money was collected by the party who deposited the paper for col- the court, and makes a full and formal that the question , whether the House

defiehltne baner before the coolerCounty Bankyto lection with his principal, and hence is return of the causes for which he is held has power to punish for contempt gen
by the defendantplacedto the credit of that not responsible to himfor any damages. incustody .

erally, need not be inquired into in the

bank , the day before its failure, so thattheCook This, I understand to be the effect and The respondent states at length the present case , as the facts are so fully set

monety aktached isbitene leheuplaintifth for the meaningof the late decision of the Su- history of the case leading to the arrest out in the return andreply thereto, as
the case,in the judgment of the court,within the premeCourt of the United States in the and confinement of the relator, the sub to make this a special matter, so that the

doctrine of Hoover, assignee, v. Wiese, 8 CHICAGO

LEGAL News, 193 .- [ED . LEGAL NEWS. )
case of Hoover, Assignee , v . Wiese, 8 Ch. stance ofwhich statement , in brief, is as only subject for inquiry here is, has the

L. N. , 193 .
follows:

House jurisdiction to punish the particu

HOPKINS, J. Although prior tothat decision I had duly organized ,was in lawfulsessionon
The House of Representatives, being lar contemptdescribed in this case ?

It is admitted by counsel that the
This action was brought to recover of considered the weight of authority, was

defendant, a certain sum of money, in favoroftheowner's having a rightof the24th of January, 1876,andonthat day power to punish for contempt does

charged to have been collected bydefen " actionagainsttheparty whoactually resolved toappointa special committee exist intheHouse,to the extent, at

dant for plaintiffs, of John Hutchins, collected the money upon the note,a sec
to inquire into the nature and history of Icast, of self-preservation ; to protect its

Plea, general issue. It wastried,by stip ondary agent,unless he had paid it be Estate Pool,” in the District ofColumbia, implied power,which, it is urged, must
a certain matter known as the “ Real own being ; and that this power is an

ulation, by court.

The evidence showed that John Hutch made advancement upon the paper to andthe character of a settlementalleged not be carried beyondits necessity.

ins, of Lacon, in this State, gave his note the party from whomhe received it in
to have been made by the trustee in. liis claimed , that both houses of Con

to the plaintiffs, residents of New York such a way as to enable him tohold the bankruptcy of the estate of Jay Cooke & gress,being tbus protected in their ses

city, for $ 407.63, on the 15th day ofSep proceeds on the groundthat he was a. Co., with said real estate pool, the gov: sions by this implied power topunish

temher, 1874, payable in four months , at bona fide holder of the paper for value.
ernment being a creditor and interested for contempt, can then , by legislative

the First National Bank of Lacon , the
in the assets of said bankrupt firm . enactment, provide methods and tribu

But tbis decision , by declaring that a

defendant. The plaintiffs indorsed the secondary agent is not liable at all to to send for persons and papers, and di- and for the better protection of them.
Such committee was duly empowered nals for the punishment of offenders,

note to the order of A. Hest , Esq ., the owner, completely overthrows the rected to report the result of their inves- selves, than by this undefined and

cashier, for collection for their own ac theory upon which such supposed lia- tigation to the House .

count. Hest then indorsed it implied power ; and that, having so
the debility was based , and excludes the con

fendant for collection for Cook County sideration of tha question of the rights ed, commenced its inquiry , and, to that | 1857, (R. S., p . 17 ), wherein the certain
The committee subsequently appoint- combined and passed a law , as the act of

National Bank. Mr. Hest was the cashier of such agent,as against his immediate end,causedasubpæna ducestecum to be offenses therein described is to become a

of the Cook County National Bank,and principal, and renders immaterial the issued and served upon the relator,com misdemeanor, and is to be punished in a

sentthe note in letter to defendant, on question as to whether heknew the bank manding him to appear before it to tes- certain manner, to wit: by indictment

the 11th day of January, 1875 , with in- employing him was theowner of the pa- tify,and to bring with him
certain deeds, and trial in the Districtof Columbia,

structions "to collect and credit.” The per or not,for not beinganswerable to books,maps,and other papers relating thenthat that particular offense, of refu
defendants kept an account with the the owner in any case, without some

Cook County Bank, and then had'a con- arrangementchanging the implied con: ground in said district.
to certain described lots and squares of sing to testify, or to bring papers in obe

siderable sum in that bank. Thenote tract,arising from the said employment
dience to the order of either house, can

was paid to defendant on the 18th of to collect,it is unimportant to the owner the subpæna, and testified in answer to power vested in the House where the
The relator appeared in obedience to be no longer punished under the implied

January, 1875,and creditedtotheCook to inquire whatright such agent may certainquestions, buton being asked contempt is committed, but must be

County Bank , as other collections in the have ainst his employers.

usual course of business. The defendan : whetber be had brought the papers and certified to the grand jury of said dis

remitted, on that day, to the Cook Coun
In the case ofMcBride v. The Farmers documents referred to in the subpæva, trict in obedience to said law , there to

ty Bank, more money than this collec- Bank, 26. N. Y.,450, a recovery was bad answered in thenegative. Hewas asked betried as any other criminaloffense,

tion amounted to, and had at thattime , first,seems to be in conflict withthe them, and he again answeredinthe particular contempt, having been de

against the seconday agent, which, at further, if he was willing to produce by a jury . It is further claimed that this

a large balance due it from that bank .
earlier New York cases cited , and fol- negative. clared by said statute to be a misde

The Cook County bank failed on the lowed in theopinion of the U.S. Su He was then asked if he refused to meanor, cannot be punished by the

19th January, but the defendants had no preme Courtabove mentioned . Buton produce them in response to the sub Houseunder its implied power,and

knowledge of its failure or embarrass- examining that case carefully, it ap- pæna, and he answered in the affirma. againby the courtunderthe express
ment until about noon on the 19th.

pears that the bank gave an order to the tive, claiming that his papers related to authority of thestatute, for that would
The testimony also showed that cus. owner of the paper, or its agent, for the his private business; and that like every be in violation of the constitutional pro

tom between that bank and defendant, notes, before ihe payment of the notes, private citizen not accused of violating vision that no person shall be twice put

and also between the other Chicago and that he demanded them of the agent law, he had the right to be protected in in jeopardy for the same offense.

banks and their country correspondents, before payment,and that the failure of his papers.
It is claimed by counsel for respon

was to make collections of notes sent the bank was before payment, which dis: The relator further declined to answer dent,that the implied power to punish

there for that purpose, and credit the tinguishes it from the case cited , and certain other questions asked him , as to for contempt, is granted to the House of

proceeds to the bank transmitting them . from this also ; for here the money was the place of residence and the names of Representatives by the Constitution, as

That no account was kept with any oth collected by the defendant before the the persons who were members of said clearly as though it had been expressed

er person of such paper sent for collec- Cook County Bank failed , and was by real estate pool , besides the firm of Jay in words ; and that being so granted, it

tion, and that this custom prevailed as this defendant passed to the credit of Cooke & Co. must remain where the Constitution

well when the paper was indorsed to that bauk , the day before the failure, so From this refusal ofthe relator so to places it.

the bank sending for collection on ac that the Cook County Bank's liability to answer questions, and produce papers, Consequently, that no legislation can

count of their owr , as when indorsed the plaintiff for the money attached be the committee reported the matter to annul, divest, or delegate that power to

generally , and accounts of all such fore its failure, which brings the case, in the House, and that body ordered a any other branch of the government.

transactions, in all cases, were kept in my judgment, clearly within thedoctrine warrant to issue for the arrest of the re That if a law waspassed expressly for

the same way. of Hoover, assignee, v . Wiese, supra. lator, and to bring him before the House bidding the exercise of this power by

- These are the substantial facts, and It is difficult to reconcile this decision to show cause why he should not be either House of Congress, such law would

the law applicable as now settled by the with that of Dickenson v. Waron, 47 N. punished for contempt. be absolutely void.

Sapreme Courtof the United States, may Y., 439, and Sweeney v . Eaton , 1 Wallace, In obedience to this warrant, the rela That then the House, having this con

be stated as follows: that when an own 166. But it is not for me to reconcile tor was brought to the bar of the House, stitutional authority , has in respect

erofcommercial paper sends it to, and these cases ; the case of Hoover v.Weise where the Speaker asked him the same thereto all the attributes of a court ; and

it is accepted by, a bank for collection, being the latest expression on that sub- questions which he had refused to an having exercised the power, as in this

whether payable at the place where such ject, it must be regarded as the law, by swer before the committee ; and on bis case, its action is a judicial act, and its

bank is located , or elsewhere, in the lihis court. again refusing to answer the questions, judgment cannot be reviewed , revised or

absence of any contract to the contrary , The defendant is , therefore, entitled or to produce the papers , he was ad- questioned by any other tribunal.

there is an implied agreement with such to a judgment. judged to be in contempt of the House , That having passed to judgment, the

bauk arising from the acceptance of the TEN NEYS,FLOWER & ABERCROMBIE, for and wasordered into custody of the re- imprisonment, as in this case,followsas

eneployment, that it will perform all the plaintiffs. spondent, to be kept in his custody in the due process of law ; being the execution

arts necesary for the collection, and if Dent & Black , for defendant. common jail of the District of Columbia, I of a judgunent duly rendered by a com
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as a

petent tribunal, having jurisdiction of " an act more effectually to enforce the lished . Common justice to the citizen memoranda, etc. , referred to in the

the subject matter.
attendance of witnesses on the sum required that it should be defined and subpoena duces tecum served upon you ?

That ihe statute of 1857 was not in mous of either House or Congress, and made known. A. I have not .

tended to, and does not divest the House to compel them to discover testimony. " Again , it is a truth well known to the Q. State whether you are prepared to

of this power ; but only adds an addi The second section of this act relates constitutional student of the history of produce them at this sitting of the com

tional penalty to the offense, and makes to the protection of the witness from this government, that a large and intel mittee ?

it a crime against society at large. prosecution for testimony so given ; and ligent portion of its statesmen has de A. I am not prepared to produce

That therefore, the punishment by the first and third sectionsare as follows: nied, early and late, the implied power them to - day.

the House is for the offense committed “ Be it enacted by the Senate and House of either House of Congress to inflict Q. State whether you are willing to

against its own person ; and that by the of Representatives of the United States of any punishment. produce them now, or at any future sit

court under the power of the statute, for America in Congress assembled . That These appear to me ample reasons for ting of this committee ?

the offense against society. any person summoned witness this legislation . A. As at present advised , I am not

That while the act is one, the offenses by the authority of either house of Con These_statutes have further signifi. prepared.

are two ; and that therefore the punish- gress, to give testimony or to produce cance. By reference to the statutes of Q. You refuse to produce them before

ment is not double. papers upon any matter before either 1857, it will be seen that Congress con- the committee in response to this sub

That the offense against the House is House, or any committee of either house templated additional penalties to the pæpa ?

not within the meaning of the word as of Congress, who shall wilfully make de- penalties that inhered in the power of A. Yes sir. I would like to state the

used in the section of the Constitution, fault, or who, appearing, shall refuse to the respective houses,and soexpressed reasons therefor, etc.”

which provides that no person shall be answer any question pertinent to the it in the words, “ in addition to thepains This describes that part of the offense

subject for the sameoffense, to be twice matter of inquiry in consideration be- and penaltiesnow existing.” The present which consisted of the refusal to pro

put in jeopardy of life or limb. fore the house or committee by which statute, for some reason in the wisdom duce the papers. The refusal to answer

That whether the matter under inves- he shall be examined, shall, in addition of Congress, rejected the language com- questions is described as follows :

tigation by the House , when the con- to the pains and penalties now existing, manding additionalpunishment, leaving “ Q. How many members of the pool

tempt wascommitted,though claimed to be liable to indictment as and for a mis- the penalty of the last amended statute were there before you became a member ?

be for proper legislative purposes, was demeanor, in any court of the United as the sole punishment for the offense. I believe you have in fact answered.

strictly within the scope of its jurisdic- States having jurisdiction thereof, and This last statute stands unembarrassed , A. Five gentlemen besides Jay Cooke

tion as a legislative body or not, cannot on conviction, sbali pay a fine not ex not only as an expression of the legisla- | & Co. , putin $ 5,000 apiece.

now be the subject of inquiry ; that that ceeding one thousand dollars,and not tive will, butas a legislative interpreta Q. Will you state where each of these

was a question for the house to decide, less than one hundred dollars, and suffer tion of Congressional power to inflict five members reside ?

and not for the witness ; and that the imprisonment in the common jail not double punishment. A. I do not know that I could do
contempt was equally an offense against less than one month nor more than It provides in express terms that the that. Mr. Chairman, if you will indulge
the House in either case . twelve months." offense shall constitute a misdemeanor, me, I respectfully decline to give any

That in a trial by the House for con " Sec. 3. And be it further enacted, and shall be punished by fine and im- testimony as it relates to these individ

tempt, the matter of jurisdiction is the that when a witness shall fail to testify, prisonment through process of indict- uals.

contempt itself, and not the matter on as provided in the previous sections of ment and trial by jury. Q. Do you decline to state where they

trial when the contempt was committed. this act , and the facts shall be reported To avoid the force of its plain man. reside ?

That if the matter under investigation to the House, it shall be the duty of the date, it is objected , A. I do not know that I could, I could

by the House has color of law for its sup- speaker of the House or the president First. That if it is substitutional of the upon reflection probably.

port, and is not sheer usurpation of au- of the senate to certify the fact under right of the house also to punish, it is By the Chairman .

thority, and an act of violence, then the the seal of the House or senate to the unconstitutional ; that it is not in the Q. Would you refuse to state if you

courts are powerless to interfere with its district attorney for the District of Co power of the united branches of the na- knew ? We want to know whether that

judgmentfor contempt committed by a lumbia, whose duty it shall be to bring tional legislature to supersede by law the is one of the questions you decline to
witness during the progress of such in the matter before the grand jury for authority residing in either branch to answer.

vestigation . their action ." inflict the punishment; that either A. I decline to answer except upon

That theimprisonment of the relator, Again , on the 24th day of January, branch of Congress inherits its power consultation with my counsel.

while it is in thenature ofa punishment 1862 , by an act, entitled, “ An act amend from the constitution ; and that it isin. By Mr. New :

for the offense, it is also for the more ing the provisions of the second section alienable, although alienation is con Q. For the present you decline to

important purpose of compelling him to ofthe act of January twenty - fourth, curred in by the entire law making state, even if you were certain as to the

testify ; and in this view , is remediable eighteen hundred and fifty-seven, en- power. locality, where they do reside ?

in its nature, andcan be terminated by forcing the attendance of witnesses be This proposition invites me, sitting as A. Yes sir : I respectfully decline to

the relator himself, on his signifying a fore committees of either house of Con- a judge at chambers, to pronounce un state anything in relation to individuals

willingness to testify, and to produce his gress .” 12 Stat . Large, 333. constitutional the solemn legislation of who did business with us except upon

papers . That while he can thus liberate This amendment is not material to the congress, in deference to a latent consultation with my counsel.power
himself from the restraint imposed by the matter under consideration, further than residing in the House, at the requestof Q. Will you please state their names ?
House, at any moment, by thus purging as a legislative recognition of the other the House of Representatives which A. That I beg to include in the same

himself of the contempt, he has no sections ofthe statute then existing. pronounced its judgment of its constitu- answer.”
power to relieve himselffrom punish This is the history and terms of the tionality by uniting in the passage of it. The offense, then , is made up of two

ment under the statute, for his offense action of Congress up to the act of June If reasoning_inclined me to the con things —— the refusal to produce the pa

against the public ; and that this shows 22, 1874, entitled : clusion urged, I should hesitate long be- pers,and the refusal to give the place of
conclusively that two offenses have been An act to revise and consolidate the fore resolving it into judgment; but it residence,and the names of the five
commiited in the one act.

statutes of theUnited States in force on does not. The act does not imply the members of the real estate pool.

Opinion by CARTTER, C. J. the first day of December, AnnoDomini, abnegation of power on the part of the This offense is again described in the

The consideration of this case, in one thousand eight hundred and seven House or of the Senate to inflict punish- same words, in the report of the com

the light of authority and the able and ty-three.” The last expression of legis- mentfor contempt; but on thecontrary, mitteeto the House ; inthe proceedings

exhaustive argument of counsel, with lation, and the present law. recognizes that power, and exercises it of the House when the relator was

such reflection as I have been able to Sections 102 and 104 of this act, are as in denominating the offense a misde- brought to the bar of the House toshow

bring to the aid of judginent, has re follows : meanor and punishing it as such , cause ; in the certificate of the speaker

duced the questions involved in it to “ Sec. 102. Every person who, having Again it is urgea, that the penalty of to the district attorney ; and in the in

the inquiry,whether the House of Rep- beensummonedasa witness by the this law is cumulative of the punishment dictmentpresentedby the grandjury.resentatives possessed jurisdiction for authority of either house of Congress, and not substitutional of the law and In fact it is consented on all sides that

punishment over the person of the rela- to give testimony or to produce papers punishment that resided in the House the offense is one; one act, one fact.
tor ?

upon any matter under inquiry before before its passage . But it is urged , although one offense,

If the House of Representative had ju either house, or any committee of either The first answer to this position is it meets its several punishments in the

risdiction in the subject-matter of the house of Congress , wilfully makes de thatthere is nothing in thelanguage of several forums for distinct purposes ;

investigation, and thatjurisdiction was fault, or who, havingappeared, refuses the statute or its nature indicating that that the relator is punished in the courts

not terminated by the judgment for con: to answer any question pertinent to the the penalty,imposed by it is to operate in the penalty of transgression, in the

tempt, the jurisdiction was exclusive of question under inquiry , shall be deemed as an addition to any penalty that might House, to make him testify. In one

the powerof the writ; and it is not guilty of a misdemeanor, punishable by be inflicted by the House for the same place to visit him with the penalty for

within the province of the law , or law a fine of not more than one thousand offense. If there was any such purpose, what he has done or refused to do ; in

tribunal, to inquire into, or question it. dollars nor less than one hundred dol- it is more than doubtful whether the the other place to compel him to do.

On the other hand , if the House did lars, and imprisonment in a common Constitution would permit it to be exer This proposition avows the doctrine

not possess constitutional power to make jail for not less than one month nor cised . that in addition to penalties and punish
the investigation ; or if that power, in more than twelve months." The second cause of the 5th amend ments for contempt , the House has the

punishment of the relator had exhausted " Sec. 104. Whenever a witness, sum ment to the Constitution is this :
power to coerce the recusant witness to

itself with the judgment for contempt, moned as mentioned in section onehun “ Nor shall any person be subject for te. tify . This power as distinguishable

the rights secured to the relator and dred and two, fails to testify, and the the same offense to be twice put in jeop- from penalty is not given by the Consti

every other citizen by virtue ofthe writ facts are reported to either house, the ardy of life or limb. "
tution, in express terms, either to courts

supervene, and the jurisdiction and president of the senate or the speaker of It has been attempted to justify this or legislators ; nor is it to be derived

power of the law tribunals charged with the house, asthe case may be, shall cer matter by the authority thatdouble pun- fromthe spirit of the Constitution , or

the duty to give the writ effect, obtain . tify the fact under the seal of the senate ishment may be inflicted where the act found in the genius of our institutions,

It may be regarded ,in the light of un or house, to the district attorney for the involves two offenses ; as in the case of or the spirit of our people.

varyii uthority that punishment for District of Columbia, whose duty it shall committing a contempt in theprocess of It is so obnoxious to the common law

contempt within the limitations of the be to bring the matter before the grand committing a crime; and in the case of as administered , universally in the courts

jurisdiction of the house , whether the jury for their action .” committing, in the same act an offense of the country, that they will not even

house is to be considered as a court or The first and natural inquiry in the against two sovereignties. While this is permit confession of guilt under duress.

not, is conclusive of judgment, and may light of this legislation is the question, true, it constitutes no aid to judgment If by coercion is meant merely the in

not be inquired into by writ of habeas why was it enacted in the form and here, inasmuch as here the sovereignty | fluence that penalty furnishes to pur

corpus or otherwise. It is a right inher- substance that we find it ? is the same, and the offense is the same , suade theparty to testify, coercion enters

ent in the jurisdiction of the tribunal , Ordinarily, to a legal tribunal charged and that is,contempt. into the law provided for the punish
essential to its integrity and preserva- with the administration of the law, The offense against the House and the ment, and Congress has already provided

tion , and inviolate from the interference where the law is unobscured and its lan- offense involved in the prosecution of for it by law. It is urged again , that if

of jurisdiction disconnected with the guage definite, it is sufficient and con . the indictment, being the same, a double the power of the House of Representa -

tribunal exercising it. clusive that it is written by the law punishment cannot wait upon it under tives is resolved into this law for the

This predicate of judgment leads me maker ; but inasmuch as the constitu- the Constitution . punishment of contempts, it renders the
first to the inquiry, whether the power of tionality and purpose of these statutes That the offense is conclasively one is House helpless in the way of enforcing

the house to inflict the punishment in- have been controverted in the argument, made certain by all the documentary compliance with its orders to testify .
volved in its order, had been transferred it may not be out of place to inquire evidence in the case.

If this be so, the reply is , that Con
by law to the adjudications of the courts ? why they were passed . We find the offense first described in gress is the law making power of the

The first effort of congress to regulate My reflection has no difficulty in find the record of the proceedings of the country ; and if the law that they have

the subject of punishment for contempt ing apt and ample reasons for the inter- committee where it occurred as follows : instituted is inadequate to the end, they

by law , transpired Jan.24, 1857 , (and is position of the statute. “ Q. State whether you have in your have the power to make it severer. Or

found on page 155 of the 11 volume of The antecedent condition of the pow. possession now and have brought to the if no law will supply the place of the

the statutes at large,) in an act entitled, I er was latent, undefined and unpub - l committee room, the papers, documents, ' inherent and undefined authority of
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either house, they have the power to RE - INSURANCE . very nature of an underwriter's business

TO ATTORNEYS.repeal it, and re-possesses themselves of The law relating to re- insurance in makes it improbable that he will enter

the undefined authority displaced or de Englandhas been of a singularly change- into a re-insurance unless under very ex :

fined by this statute. ful character. Until the year 1746 it was ceptional circumstances. It is the duty

The power of punishmentunder the perfectly lawful forany one whohad un of the assured to communicate tothe The Trust Department of the Ilinois

statute, is not in extinguishment of the derwritten a policy ofinsurance to re-in- underwriter any factwhichwould induce
constitutional right of punishment for sure the risk which he had undertaken. him either not to enter into the contract Trust and Savings Bank was organized to

contempt, but in definition and expres- In that year, however, the statute 19 or enter into it on different terms. As supply a want of long standing in the

sion of it.
Geo. 2, c.37, was passed, by which, Lord Mansfield observed, in the celebra- West. A responsible Corporation which,

A repeal of the expression and limita among other restrictions, re-insurances ted case of Carterv. Boehm , Menargue anlike individuals,doesnot die, but has

tion of the exercise of the power, leaves were prohibited unless the insurer be- differently, but it seems difficult to say

the subject where the statute found it . came insolvent or a bankrupt, or died ,in that the mind ofan underwriter would perpetuity ; which will receive on de

With the judgment of the House in which case his representatives were per not be affected by the fact that he was posit moneys of Estates, or in litigation

contempt, its power to punish termin - mitted to insure the amount which had about to enter into a re -insurance, not awaiting settlement, or which ,from any roo

ated, and the punishment prescribed by already been insured . This act was pas intoan original contract .” A plausible
law , supervened ; in pursuanceof the sed with the intention of hindering gam : argument on the other side is ,that if the son, cannot be invested or loaned on fixed

authorityand command ofthe law, the bling re-insurances,which were then in original subject-matter is knownto the time, and receive and execute trusts, and in

speaker certified the offense to the dis- vogue, and which were caused by the second underwriter, he can obtain full vest money for estates, individuals and

trictattorney; andthegrandjury found samespirit which induced the various informationupon the subject,but it is corporations.
an indictment against the relator, which commercial bubbles of that period. But obvious that he will require much more

All deposits in trust department of
brings his body within the jurisdiction itisclearthat itmet with littleapproval detailed information in casesofare-in the Minois Trust and Savings Bank draw 4
of the court charged with trying the of- from those honorably engaged in com surance than in cases of an original con

fensestated ; to which tribunal I feel it mercial undertakings, for we find that it tract, because in most cases a brokeref per cent interest, and are payable on ivomy duty to deliver him for trial.
is complained of by Nicholas Magens, a fects the contract, whichever it may be. days notice. Negotiable certificates are

I cannot dismiss the subject without London merchant who wrote a treatise Therefore it is, wethink, to beregretted issued when desired. Deposits in Save

noticingthe fact that the chief labor and upon insurance soon after this statute that re-insurance,after being for so many ings Department draw 6 percent. interest

learning expended in the argument be- became law . But this restriction was re- years restricted in a way quite unneces

foreme with great ability, has beende movedin1864by a clause in a stamp sary ,and quite contrary tothepractice apon the usual regulations.

voted to the enlightmentofquestions act, (27 & 28 Vict., c. 56 ), and from this of America and the Continental States, The bank is located at 122 & 124 Clark

notbroughtinto mydecision;arguments date a re-insurance has been a perfectly should, by the case under discussion, Street; has a paid -up cash capital of

power,to insti.ute the investigation ; recentlyno case upon this subjectis unnecessary and undesirable extent,and $ 500,000, and surplus of $25,000.

the obligation of the citizen to bear tes- found in the reports, and therefore the have been placed under far less restric

timony in such investigation ; whether decision in Mackenzie v.Whitworth, ( 33 tion, than exist eitherin European or DIRECTORS :

the questionbelongs to the House of L. T. Rep. N. S.,655 ), which was lately American laws, especially at a timewhen w. F. COOLBAUGA, JNo . B. DRAZI,

Representatives or the courts ; and given by the Court of Appeal , should not the legislature is desirous of putting an
whether the relator was bound to un be passed by without comment. The end to any means which enable fraudu- ANSON BTAGER, L. B. BIDWAY,

cover the history ofhis private business action was originally tried at Liverpool, lent persons to availthemselves of the C. M. LINDGREN, Dr. N. 8. DAVIS ,

as a contribution to the investigation. and the facts were exceedingly few and law for their personal benefit . — London Jno. MCCAFFERY,
R. T. CRANE,

The conclusion which I have reached simple . The plaintiff, an insurance bro- Law Times.

as to the office of the statute , renders it ker , effected the insurance for “ £5,000
Wu. H. MITCHELL, Isaac WAIXEL,

THE RAILROAD TAX DECISION.
Geo . STURGES, THEO. SCHINTZ,

mine these questions now . They enter States Lloyd's and individual underwri The following circular letter which has
JOHN CRERAR, H. G. POWERS,

into the issue of the guilt or innocence ters ofNewYork , who had already in been addressed to county authorities by
0. W. POTTER .

of the relator under the indictment, and sured the goods to the amount of £80,000.

should be passed upon by the tribunal | The fact thatthis transactionwas a rein- Attorney General Edsall , we take from

trying that issue.
OFFICERS :

surance was not disclosed to the second the Springfield Journal of May 3 :

underwriters, thedefendants, hence arose STATE OF ILLINOIS, L. B. SEDWAY, JNO. B. DRAKL,

UNITED STATES SUPREME COURT. the first point, that there had been a ATTORNEY GENERAL'S OFFICE ,
Prest. 2nd V. Prest

PROCEEDINGS OF . concealment of a material fact, and con To the several County Boards and County Collectors

sequently that the policy was void The
of Illinois :

H. G. POWERS, Jas. 8. GIBBS,
Wednesday, April 26, 1876.

jury, however, found that this was not
Pursuant to the course of proceeding

V. Prest. ( 9-34) Cashier.

On motion of Clinton Rice, T. B. Dalton, of West a concealment of a material fact, and indicated in the circular addressed to

Point, Miss . , was admitted .
On motion of E.G.Lapham ,Nathaniel C. Moak, consequently this important point did youfrom this office ,dated September 27,

not arise before the Court of Appeal. 1875, the appeals prosecuted from the FINE NOTE AND LETTER PAPER.-We

No. 217. The New York LifeInsuranceCompa. But thistribunal had to decide whether Circuit Court oftheUnited States for the havea fine stock ofPirie's celebrated

NEW.Wikiame inStatham eo maban No: 28 Lothe thedescriptioninthe policy on goods” Northern Districtof Illinois to the Su- papers which we are using forletterand

Seyms. These causes were argued by Matt H. was such a description of the subject- preme Court of the United States, in the note heads. Wewill furnish 1,000 letter

Carpenter and J.A. Garfield for appellants, and matter of the insurance as to cover the railroadcases, have been urged to a final, heads printed on Pirie's paper for $ 9.00

Clinton Rice for appellee , in No. 217, and Jo.
risk actually insured. This question was

as well as successful issue.
sephCasey for defendant in No.218. 500 for $5,50 ; 1.000 note heads for $ 5.50,

Adjourned until Thursday at 12 o'clock . answered in the affirmative, As you have been apprised through the 500 for $ 3.75 ; 1,000 letter heads printed

Thursday, April 27 .
It is perfectly certain that it is prepos- public press, the decrees of the Circuit on American paper for $6.50, 500 for

terous to forbid re-insurance, but itseems Court have been reversed , with direc: $ 3.50.In ordering by expressor mail the

On motion ofGeorge F. Edmunds, 0. H. Irish , equally advantageous that the fact that tions that the injunctions be dissolved money should in all cases accompany the
of Nebraska City, Neb ., was admttted. the second underwriters are about to re and the bills dismissed . order. Send for a sample of the paper.On motion of A. Chester. J. J. Scribner, of Mo

desto , Cal.,wasadmitted . insure should be communicated to them , To answer a general inquiry asto what

No. 961. Theodore LeRoy v. Jose AntonioCha and that the subject-matter of the insu- steps are now to be taken in order that
bolaet al. In error to the Circuit Court of the BLANKS TO ORDER. — We have the ste
United States for the District of California . On rance should be more definitely and the collection of the taxes may be pro

motion of John Selden , docketed and dismissed more accurately defined. If tbis course ceeded with , I have to say, that as soon reotype plates of all our trust deeds,

with costs .
were adopted , it would in the first place as I can procure an official copy of the deedsand leases, and will print one hun

No. 962. Johp et al. v. Mark Kimball,

assignee, etc. InFerrethe the tireultaclaukimbahe prevent litigation, because if theprevi- opinionoftheUnitedStates Supreme dred of either of theseforms, without

United States for the Northern District of Illinois.

Onsmotion of T. H. N.McPherson , docketed and inthisparticular instance its non -disclo- Court to theUnitedStatesCircuitCourt, change, withred lines, on Weston's linen

No.219. The steam ferryboat America et al . v .
sure was not considered material, vet it I shall take proceedings to dissolve the paper, with the card of the person or .

The Camden and Amboy Railroad Transportation may be surrounded with circumstances injunctions in the various pending cases, dering on the back , for four dollars - or

Company, Thiscause wasargued by B. De Silliman whichwouldmake it so,andmoreover aswellasinthosefromwhichappeals twohundred for seven dollars.

No. 221 The City of St. Louis v. The United a London or a Newcastle jury might hold were prosecuted. This will probably be

States. The argumentwascommenced by M. a different opinion froma similar body accomplished within the next three or

Blair for appellant. OUR LEGAL AND CONVEYANCING BLANKS

in Liverpool. Again , to disclose the na
four weeks.

Adjourned until Friday at 12 o'clock , ture of the transaction would be no sort The decision of the Supreme Court is -We are now printing all our blanks on

Friday, April 28.
of injury to honorable andupright un- of such character, that Ihave no doubt Byron Weston's linen paper, which will

estomotion of George was Wiliams Charles L. derwriters, who fromperfectlyhonest that the United States Circuit Courts will bearfoldingand re-folding without
On motion of F. Carroll Brewster,D. B.Meany of circumstances might bedesirous of run .

ning less risk than theyhad originally granted inthis class of cases ; and the cracking or breaking, and is pleasant to

No. 965. Thomas R. Mills, Jr., administrator, intended. Not to disclosethe character County Collectors will then have power write upon. These blanks will be fur

Cours dethe United States forthe southern cost oftheaffair, to place the subject matter to proceed with the collectionof the nished at the office for seventy - five cents
trictof Georgia. Onmotion of A. T. Ackerman in such vague terms in a policy , is to taxes. a qnire.
docketed and dismissed with costs.

open a door to fraudulent transactions I am very respectfully,
No. 221. The City of St. Louis v . The United

States. The argument was continued by M. Blair
most difficult to detect and most undesi James K. EDSALL, STEREOTYPING-We are prepared to

for appellant, and hy Solicitor-General Phillips rable in their consequences. No doubt
Attorney General.

for appellees, and concluded by M. Blair for ap- there was to some extent a policy in re
stereotype books, newspapers and job

We published the opinion referredpellant. work for publishers, authors, printers andNo. 222. TheFranklin Fire Insurance Compa. spect uf goods, because if goods were to in the above letter on the 29th of others without the least delay,andcheap

ny v. James L. Vaughan. This cause wasargued lost, the original underwriters would be

by Albert Pikeforthe defendants,and submitted liable on the policy, butthe actualsub- April , and have bad an official copy in er than any other stereotype foundry in

No. 223. William Shuey, executor, etc. v. The ject-matier of the second insurancewas our possession since the 26th of April.
America .

United States. This cause was argued byD.B. the risk or the liability to paywhich the

Meany and F.Carroll Brewster for appellant,and firstunderwriters had incurredby enter The name ofJudge Davis, of the U. S.

No. 102. Jane F. Haywood et al. v. Charlesing into the original policy. That this
Supreme Court, is among those who are

REPORT OF THE EXAMINATION OF

Dewey,assignee. etc.On motion of E. B. Smith , position is correct, is shown by the very
in behalf of 8. F.Phillips tor defendant, reversed clear statement of Emerigon . “ The prominently mentioned for President. LAW STUDENTSwith costs and remanded , etc.

Adjourned until Monday at 12 o'clock . risks, " he says, (vol. 1, p . 252), “ which should he be nominated , his reputation FOR ADMISSION TO THE BAR ,

As per announcementofWaite, C. J.,published the assurer has undertaken, form , as be for honesty and capability, and the State

in the LEGAL NEWS of April 15th , no case has been tween himself and the reassurer, the pride of Illinois voters, might have the
In the Supreme Court of Illinois , at tho

called for argument since the 28th of April , and subject matter (matiere) of the re -assu

the courtwill adjourn for the term , on Monday rance, which is a new contract totally effect not only to give him the vote of Containing all the questions propounded by the E.

next, May 8th .
distinct from the first , which , however, the State , but to carry with him the ameyarethe Answers of the students; theRemarks of

remains in full force ." There may be, whole State ticket. gether with the Rules of Court regulating the Admission

Attorneys bave commenced printing and probaoly are, very many underwri
Vol. II . - 120 pp . , 8vo .

their abstracts and briefs for the June ters who would hesitate and perhaps re We call attention to the double- column

BY MYRA BRADWELL .

termoftheSupreme Court of this state, reinsurance withoutmuch morede ailed advertisement of the law publishing

which commences on the first Tuesday inguries than they would consider ne bouse of Callaghan & Co. , on the last
PRICE : Paper , 75 ct.; Cloth . $ 1,25

of next month. Law Sheep . $1.50.

cessary in an original contract. For the page of this issue.

June Term. 1874.

of Attorneys.
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well settled by this court that they hard - last twenty.five years to grant them to loan money upon them , so long as the

ly need be re-asserted. They apply as states in large tracts to aid in various Indian right of occupancy attached to

well to grants of lands to States to aid in works of internal improvement. But them. The grantee was not at liberty

building railroads, as to grants of special these grants have always been recog- to negotiate with the Indians at all , but
SATURDAY, MAY 13 , 1876.

privileges to private corporations. In nized as attaching only to so much of the United States might by treaty put

both cases the legislature, prompted by the public domain aswas subject to sale an end to that right. As Congress can

the supposed wants of the public, con or other disposal, although the roads of not be supposed to do a vain thing, the

The Courts.

fers on others the means of securing an mapy subsidized companies pass through present grant of the fee would be an

object which it is desirous of promoting, Indian reservations. assurance to the grantee that the full

butis unwilling directly to undertake. And such grants could be treated in title should beeventually enjoyed. This

The main question in The Dubuque no other way, for Congress cannot be would be in effect a transfer of the pos

UNITED STATES SUPREME COURT. and Pacific Railroad Company v. Litch- supposed to have thereby intended to sessory right of the Indians before ac

field (23 Howard , 66 ) was whetheragrant include lands previously appropriated to quiring it - apoor way of observing the

No. 401 – OCTOBER TERM, 1875. to the Territory of Iowa, to aid in the another purpose, unless there be an ex. treaty of 1825. How could they treat

LEAVENWORTH,Lawrence and GALVESTON RAIL- improvement of the navigation of the press declaration to that effect. A spec. on an equality with the United States

ROAD COMPANY, Appellant, Des Moines river, extended to lands ial exception of them was not necessary, under such circumstances ? They would

above the Raccoon fork , or was confined because the policy which dictated the be constrained to sell , as the United
THE UNITED STATES .

to those below it. The court, in decid- grants confined them to lands which States were obliged to buy. Although it
Appeal from the Circuit Court of the United States for ing it, say : " All grants of tbis descrip . Congress could rigbtfully bestow , with might appear that the sale was volun

the District of Kansas.

tion are strictly construed against the out disturbing existing relations, and tary, it would, in fact, be compulsory.

CONSTRUCTION TO BE GIVEN TO GRANTS.OF grantee; nothing passes but what is con- producing vexatious conflicts. The leg- Will the court, in the absence of words

LTHE OSAGE CEDED LANDS – EFFECT OF veyed in clear and explicit language ; islation which reserved them for any of unmistakable iniport, presume that
LAND GRANT ON INDIAN RESERVATION . and as the rights here claimed are de- purpose excluded them from disposal in Congress intended to do an act so inju

1. LAND GRANTS.— The court states the rule for rived entirely from theactofCongress, the mannerthatthepublic lands are rious to the Indians ? The statute does

construing land grants .
the donation stands on the same footing usually disposed of,and this act discloses not evince such a purpose, and yet it is

2. TITLE VESTED. That the words, there be of a grant by the public to a private no intention to change the long -con- not difficult to express it . If Congress

State of Kansas,though a survey and alocation company,theterms of which mustbe tinuedpracticewithrespectto lands set reallymeant that thisgrant should take

are necessary to give precision to it, and attach it plainly expressed in the statute , and, if apart for the use of the government or effect in the Osage country, on the sur

to any particular tract. After the location of the not thus expressed, they cannotbeim- of the Indians. As the attempted trans- render of the Indian title, itwould have

has the same effect upon the selected parcels as it plied.” This grant, like thatto Iowa, fer ofanypart ofan Indianreservation, sodeclared .Itistrue the route of the
they had been specially named at the date of the was made for the purpose of aiding a secured by treaty, would also involve a road, as defined by the act, passed

act. In other words, the grant was afloat until work of internalimprovement,and does gross breach of the public faith ,the pre- through that country, but many other

8. Tu E OSAGE LANDS.- That Congress"did not pot extend beyond themeaning and in sumption is conclusive that' Congress roads, aided by similar grants ,ran

intend that this grant should reach the Osage tent expressed in it. It should be nei- never meant to grant it.

lands, further than to allow the company to con. ther enlarged by ingenious reasoning,
through Indian reservations, and in no

struct its line of roadthrough them . " A thing which is within the letter of case, before this, has land, included in

4. RIGHTS OF THE INDIANS. - That the Indians nor diminished by strained construction . the statute is not within the statute an- them , been recognized as falling within

are acknowledged to have the unquestionable The construction must be reasonable, less it be within the intention of the any grant, whether the Indian right was

right of the lands they occupy,until that right and suchas will give effect to the inten- makers ."—(1 Bacon Abr., 247.) The extinguished before or after the
definite

the government, and this right ofoccupancy is as tion of Congress . This is to be ascer treaty of 1825 secured to the Osages the location of the road . And if Congress

sacred as the title of the United States to the fee. tained from the terms employed, the sit. possession and use of their lands " so intended this grant to have a different

5. INTENTION OF CONGRESS AS TO THE OSAGE uation oftheparties, andthe natureof long as they may choose to occupy the effect, it would at least have provided an

with the correlative obligation ofthe government the grant. If these terms are plain and same,"andthistreaty was only the sub adequate indemnity to the Osages for

even in the absence of any positivestipulation to in interpreting theact, but if they admit equalguarantees.

to enforceit, negatives the idea that Congress, unambiguous, there can be no difficulty stitute for one of an earlier date with their surrender of that right, and sanc

protect theIndians, intended to grant their lands tioned a delay in locating the road until

to a railroad company, either absolutely or cum of different meanings — theone of exten As long ago as The Cherokee Nation v. their consent should be declared. In

onere. For all practical purposes the Osages sion, and the otherof limitation-they Georgia (5 Peters, 1 ) this court saidthat steadof this , the act leavesthem unpro

owned the lands, as the actual rightof possession must beacceptedin the sense most fa- " the Indians are acknowledged to have tected, and contemplates that the road

to them by the treaty of June 2, 1825 , until they vorable to the grantor. And if a right the unquestionable right to the lands shall be finished as soon as practicable.

should elect to surrender itto the United States. be asserted against the government, it they occupy until that right sball be ex .. This is inconsistent with a purpose to

In the free exercise of their choice, they might must beso clearly defined that there can tinguishedbyavoluntary cession to the subject their land to this grant, forthey

this condition , or interfered with it, violated be no question of the purpose of Con- government.” and recently. (U. S. v. had not proposed to relinquish their

theguarantees under which they had lived since gress to confer it. In other words, what Cook , 19 Wallace, 591-3) this right of possession, nor had the president en
. .

is not given expressly , or by necessary occupancy has been held to be as sacred couraged them to do so. In the face of

Mr. Justice Davis delivered the opin- implication, is withheld. (Dubuque and as the title of the United States to the this , it is hard to believe that Congress

ion of the court.
Pacific Railroad Company v. Litchfield, fee. Unless the Indians were deprived meant to hold out inducements to the

This suit was brought by the United supra ; Rice v. Railroad Co., 1 Black , 380 ; of the power of alienation, it is easy to company to delay fixing the route of

States tovacate certain patents issued to Charles River Bridge v. Warren Bridge, see that they could not peaceably enjoy their road, until a contingency had hap

the appellant for portions of the Osage 11 Peters, 120. ) Applying these rules to their possessions with a superior race pened which the act did not contem

ceded lands, so called, in Kansas. These this controversy, there does not seem to constantly encroaching on their frontier. plate. Besides the improbability that

patents were properly issued bythe gov- be any difficulty in deciding it. What. With the ultimate fee vested in the Congress would offer a premium for

ernor of the State , conformably to " cer ever is included in the exception is ex- United States, coupled with the sole delay, in making a railroad, it was bound

tified lists ” furnished him by the Sec- cluded from the grant , and it, therefore, right to buy that right in case the Indi. by every consideration affecting the con

retary of the Interior, if thelands em- becomes important to ascertain what ans were willing to sell, they were safe dition of the Indians to retain their

braced in the " lists ” had been granted was excepted in order to determine what against intrusion if the government dis- lands within its own control . But it is

by Congress to the State to aid in the was granted. But if there was no ex charged its duty to a dependent people. said that the general appropriation bill

construction of the appellant's railroad . ception, and the proviso was omitted , And this it has indicated a willingness for the Indians became a law the same

But the United States contend that the the language used in the body oftheact to do, for in 1834 an act was passed (4 day as the act under consideration , and

lands were not so granted. If such be cannot be construed to include theOsage Stats., 729, sec. 11 ) prohibiting, with that it authorized the president to enter

the fact, it follows necessarily that the lands. heavy penalties, a settlement on the into negotiations with the Kansas Indi

patents should be annulled, for public It creates a present interest, and does lands of an Indian tribe, or even an at. ans for the extinction of their title and

officers can bind the government only not indicate a purpose to give in future. tempt to survey them . This perpetual their removal from the State . This is

within the scope of their lawful author- “ There be and is hereby granted ” are right of occupancy, with the correlative true, but it does not prove that Congress,

ity . This court said , in The United words of absolute donation and import obligation of the government to enforce in making this grant, had in view the

States v. Stone, ( 2 Wallace, 525, ) " that grant in præsenti. This court has held atives the idea that Congress, even extinction of the title for the benefit of

patents are sometimes issued unadvis- that they can have no other meaning, in theabsence ofany positive stipulation the grantee, or for any other purpose.

edly, or by mistake, where the officer and the land department, on this inter- to protect the Indians, intended to grant If Congress contemplated at that time

has no authority in law to grant them ,or pretation of them, has uniformly admin their lands to a railroad company, either any such thing, it would have spoken

where another party should have re- istered all previous similar grants.- ( R . absolutely or cum onere. For all practi- directly, as it did in the Pacific railroad

ceived the patent ; in such case the law R. Co. v. Smith, 9 Wallace , 95 ; Schulen- cal purposes, the Osages owned the act, and not in an indirect way near the

will pronounce them void .” The can- berg v. Harriman, 21 Id ., 60 ; 1 Lester, lands, as the actual right of possession, end of one of the general appropriation

cellation of a patent is, however, a judi- 513; 8 Opinions, 257; 11 Id. , 47. ) They the only thing they deemed of value, bills. The Congress thatmade this grant

cial act, and whatever may have been vest a present title in the State of Kan- was secured to them by the treaty of made one eightmonths before to aid in

formerly the prevailing doctrine, it is sas, thougha survey and a location are June 2, 1825, until they should elect to the construction of a railroad from the

now settled that a court ofequity is bet. necessary to give precision to it, and at- surrender it to the United States. In Missouri river to the Pacific ocean , and

ter adapted to that purpose than a court tach it to any particular tract. After the the free exercise of their choice they of other roads connecting therewith, in

of law , and that the United States by its location of the road, the grant becomes might occupy their lands forever, and which it agreed to extinguish as rapidly

instrumentality , can, if thereto entitled , certain , and by relation has the same whatever changed this condition , or in as possible the Indian title for the bene

obtain relief. (U. S. v . Stone, supra. ) effect upon the selected parcels as if they terfered with it, violated the guarantees fit of the companies. It was necessary

The act of Congress of March 3 , 1863, had been specifically named at the date under which they had lived since that to do this because the roads ran through

( 12 Stat.,772, ) is the starting point in this of the act. In other words, the grant date. The United States have frequently territory occupied by tribes of wild In

controversy. Upon it, and the treaty was a float until the line of the road extinguished the Inuian title to make dians ; but this road passed through a

with the Osage tribe of Indians, pro- should be definitely fixed. But did Con- room for civilized men, the pioneers of reservation, secured by treaty , and occu

claimed January 21 , 1867, the appellant gress intend that it should reach the the wilderness, but they never engaged pied by Indians at least partially civil

rests its claim of title to the lands cov: Osage lands ? It is in general terms in advance to do it , nor was constraint, ized. To subject it to grant was wrong ,

ered by the patents. It is, therefore, of which neither include or exclude any in theory at least, placed upon the Indi- and as no mention wasmade of it in the

primary importance to ascertain the particular lands. It is of every alter. ans to bring about their acts of cession. act, there is no reason to suppose that

scope and meaning of that act. The par- nate section designated by odd numbers, This grant, however, if it took effect on Congress, in making the grant, contem

ties differ radically in their interpreta- within certain defined limits, but with- the Osage lands,carried with it the obli- plated the extinction of the Indian title

tion of it .
out the consent of the Indians there gation to extinguish the Indian right. at all. Besides, the provision in the ap

The United States maintain that it can be no entry on their reservation for This will be conceded, if a complete title propriation act did not look to the ex

does not dispose of the Osage lands, and the purpose of surveying it. Only the to them were granted, but it is equally | tinction of this title for railroad pur

that it was not intended to do so. On public lands owned absolutely by the true, if only the fee subject to that right poses. The avowed object wasto remove

the contrary , the appellant insists that United States are subject to survey and passed to the grantee. It would be idle the Indians from the State to the Indian

the grant did not operate uponany par. division into sections, and to these lands to grant what could be of no avail , un- territory south of it. If any ulterior

ticular lands until the line of its road this grant is applicable. It embraces less something be done which the gran- hidden purpose was to be thereby sub

was located, when it took effect upon such as could be sold and enjoyed, and tee is forbidden to do, but which the served , Congress is not responsible for

these lands, as the Osage title had been not those which the Indians, pursuant grantor has power to accomplish . And it , nor can it affect this case. The lan

then extinguished, and they had become to treaty stipulations, were left free to this applies with peculiar force to a grant guage used is to be taken as expressing

in the proper sense of the term, public occupy:-(Ricev.Railroad Co., 1 Black, like this, intendedto be of immediate the intention ofCongress,and the large

lands. This difference would seem to 358. ) Since the land system was inaug practical benefit to the grantee. The inference attempted to be drawn from it

imply obscurity in the act, but be this as urated, it has been the tled policy of lands were expected to be used in the is not authorized. It does not follow ,

it may, the ruleswhichgovern inthe thegovernmentto sell thepubliclands construction of the road as it progressed, because Congress was willing toopen

interpretation of legislative grants are so at a small cost to individuals, and for the l but no one would buy them, or even negotiations with the Indians for the
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purpose of removing them , that it also That lands dedicated to the use of the not be identified until the lines of the poses. Neither party to it contemplated

contemplated obtaining their title in Indians should, upon every principle of roads were established on the ground . the advancement of private interests .
order to subject it to this grant. The natural right, be carefully guarded by In the early days of the land-grant sys: The United States had not made an ab

policy of removal- a favorite one with the government and saved from a possi- tem, lands supposed to be affected by a solute or contingent grant of the lands,

the government, and always promoted ble grant, is a proposition which will grant were, as soon as it was made, if and there was, manifestly, no reason
by it - looked to the extinguishment of command universal assent. And what not in advance of it, withdrawn from why the Osages should bestow a gratui

the Indian title for thegeneral good, and ought to be done , has been done. The market. But experience proved that ty on the appellant. But the treaty it
not for the special benefit of any partic- proviso was not necessary to do it, but it this proceeding retarded thesettlement self, as originally framed, is a disclaimer

ular interest. It might well be that the serves to fix more definitely what is of the country, and the practice was, at by them of such an intention. What.
same Congress which made this grant, granted by what is excepted. All lands the date of this act,not to withdraw them ever they did give was limited to per

should , in another act, sanction a nego- which had been “ heretofore reserved , " until the road was actually located . In sons from whom they had received valu

tiation with a view to removing them as that is, reserved before the passage of this way the ordinary working of the able services, and they so stated express
a disturbing element from Kansas, and the act, by competent authority , for any land system was not disturbed. Private ly. Confessed poverty, and the desire
to procuring their lands for settlement. purp se, are excepted by the propiso. entries, pre- emption and homestead set to improve their condition, as their an

But the two laws have no necessary This language is broad and comprehen- tlements, and reservations for special nuities had ceased, induced them to ne
connection with each other, because sive. It unquestionably covers theOsage uses, continued within the supposed lim- gotiate the treaty. They had more land
they happened to be approved on the lands. They had been reserved by its of the grant, the same as if it had not than they needed,but were without mo

third of March . The laws approved by treaty before the act of 1863 was passed. been made. But they ceased when the ney. And the United States, in pursu

the president that day occupy one hun. It is said, however, that having been routes of the roads were definitely fixed, ance of a long-settled policy, were solici

dred pages of the 12th volume of the reserved, not “ to the United States," and if it then appeared that a part of the tous to lessen the territory of the Indians.
statutes. but to the Osages, they are, therefore, lands within those limits had been either whenever suitable opportunity offered ,

We are not without authority that the not included within the terms of the sold at private entry, taken up by pre in order to open their lands to settle

general words of this grant do not in- proviso. This position is inadmissible. emptors, or reserved by the United ment. Induced by these considerations,

clude an Indian reservation . In Wilcox It would leave the proviso without effect, States, an equivalent was provided. The the parties concluded a treaty, which

v. Jackson , (13 Peters, 498,) the presi- as there is nothing but Indian reserva- companies were allowed to select, under was submitted to the Senate for its ap

dent, by proclamation, had ordered the tions on which it can act. And that it the direction of the Secretary of the In- proval. By the first article the Osages.

sale of certain lands, without excepting was intended to apply to them is evident terior, in lieu of the lands disposed of in ceded to the United States a large and

therefrom a military reservation includ- enough, because all the reservations either of these ways, an equal number valuable part of their possessions on cer

ed within their boundaries. The proc- through which this road was to pass were of odd sections from the public lands tain conditions to be performed by the

lamation was based on an act of Congress Indian. This fact was recognized, and nearest to the granted sections,and with. United States. They were required to

supposed to authorize the sale of these the right of way granted through them, in twenty miles of the line of the road . survey and sell it on the most advanta

lands, but the court held that the act did subject to the approval of the President. Having thus granted lands in place and geous termsfor cash, in conformity with

not apply to the case , and then say : There was no mode of obtaining that by way of indemnity, Congress deemed the system then in operation forsurvey.

Wego furtber andsay, that whenever right except through his negotiations it wise to declare, what the act already ing and selling the public lands,with the

a tractof land shall have been once le- with the Indians, and he secured it in implied, that lands otherwise appropria- Dodification that neither pre-emption

gally appropriated to any purpose, from season for the operations of the compa. tedwhen the act was passed ,were not claims nor homestead settlementswere

that moment the land thus appropriated ny. Besides, there were no other lands subject to it. to be recognized. And the proceeds of

becomes severed from the mass of public over which he could exercise any au The grant itself was in præsenti, and these sales, after deducting enough to

lands, and that no subsequent law, proc- thority to obtain that right. And why coveredall the odd sectionswhich should repay largeadvances,and expenses,were

lamation, or sale would be construed to grant it by words vesting its immediate appear, on the location of the road, to to be placed in the treasury to thecredit.

embrace or operate upon it, although no enjoyment, unless it was contemplated have been within the grant when it was of the civilization fund,” for the benefit

reservation were made of it.” It may that the roads would be constructed made. The right to them did notdepend of the Indian tribes throughout the

be said that it was not necessary for the during the existenceofthe reservations ? on such location, but attached at once on country.

court in deciding the case to pass upon But the verbal criticism , that the Osage the making of thegrant. It is true they The fund arising from the sale of the

this question , but, however this may be, lands were not, within the meaning of could not be identified until the lines of lands ceded by the second article was .

the principle asserted is sound and rea- this proviso, reserved "to the United the road were marked outon the ground , for the exclusive benefit of the Osages,

sonable, and we adopt it as a rule of con- States," is unsound. The treaty , the but as soon as this was done it was easy but the relation of the United States to

struction. And the Supreme courts of joint work of the United States and the to find out what i lands were granted the property in each case is the same.

Wisconsin and Texas,in cases where the Indians, reserved them as much to one and if the company did not obtain all And it can make no difference that the

point was necessarily involved ,have also as the other of the contracting parties. the lands within the original limits, by trust in one is specifically declared, and

adopted it. — (State v. Delesdenier, 7 |Both were interested therein and had reason of the power of sale or reserva- in the other is to be ascertained from the

Texas, 76 ; Spaulding v. Martin, 11 Wis- title thereto. In one sense , the landstion retained by the United States, they general scope of the language. It is an

consin, 274.) It applies with more force were reserved to the Indians, but in were to be compensated by an equal elementary principle that no particular

to Indian than to military reservations. another and broader sense,to the United amount of substituted lands. These form of words is necessary to create a

The latter are the absolute property of States, for the use of the Indians. could not be selected within those lim- trust. In neither case is the government

the government. In an Indian reserva Every tract set apart for some special its on any contingency, and the attempt a beneficiary. In both the money is to

tion other rights are vested . Congress use is reserved to the government, to en to give this effect to the indemnity clause be applied to promote the well- being of

cannot be supposed to grant them by a able it to enforce that use. And there is receives no support, either in the scheme the Indians, an objectwhich it has been

subsequent law , general in its terms. no difference, in this respect, whether it of the act, or in anything that has been the favorite policy of Congress to pro

Specific language, leaving no room for be appropriated for Indian occupancy or urged by counsel. It would be strange, mote.

doubt as to the legislative will, is re for other purposes. There is an equal | indeed , if Congress, without saying so , Neither of the contracting parties con

quired for such a purpose. obligation resting on the government to intended the clause to perform the office templated that any part of the lands was

But this case does not rest alone on see that neitherclass of reservations is ofmaking a new grant within the ten- to be used to aid in building a railroad .

the general words of description in the diverted from the uses to which it was mile limits, or enlarging the one already And it is manifest that the treaty cannot.

act, for the Osage lands are expressly assigned. Out of a vast tract of land made. This would imply that Congress be carried into effect, nor the trusts in

excepted from the grant by force of the ceded by the Osages, a certain portion meant to buy out the Indian title for the connection with it executed , if the ap

following proviso : "That any and all was retained for their occupancy and ex- benefit of the companies, and thus de- pellant takes any of the lands. As the

lands beretofore reserved to the United clusive use, so long as they chose to pos- feat the policy of the act of 1837, (5 act of 1863 does not grant them , nor the

States, by any act of Congress, or in any sess it. The government covenanted Stats ., 135 ), which contemplates the treaty in its original shape, the inquiry

other manner by competent authority, with them that they should not be dis- sale of all Indian lands ceded to the go- presents itself, what effect upon the

for the purpose of aiding in any object turbed , except with their voluntary convernment. It would imply, also, that question has the amendment inserted in

of internal improvement, or for any other sent, first obtained, and a grant of these Congress meant that the companies, in the first article after the word " laws.”

purpose whatsoever, be, and the same are lands would be such a manifest breach stead of building the roads as soon as The provision on this subject, with

hereby, reserved to the United States of this covenant, that Congress, in order practicable, should profit by delay. Sure the amendment in brackets, reads as fol

from the operation of this act, except so to leave no room for doubt,specially ex- ly these implications cannot be indulged lows: " Said lands shall be surveyed and

far as it may be found necessary to locate cepted them by means of the proviso. in such a grant, unless its language sold under the direction of the Secretary

the routes of said road and branches A construction which would limit it to leaves no other alternative. Instead of of the Interior, on the most advanta

through such reserved lands ; in which lands set apart for military posts and the this, the words employed show clearly geous terms for cash, as public lands are

case the right of way only shall be like, and deny its application to lands that the only purpose of that clause is to surveyed and sold under existing laws,

granted , subject to the approval of the appropriated for Indian occupation, is give lands outsideof the ten- mile limits [including any act granting lands to the

President of the United States." In more subtle than sound. This proviso, for those lost inside by the action of the State of Kansas in aid of the construc

construing a public grant, as we have or rather one couched in the same lan government in keeping the land offices tion of a railroad through said lands, }

seen, the intention of the grantor, gath- guage, has been the subject of consider- open between the date of the granting but no pre -emption claim or homestead

ered from the whole and every part of ation by this court, and has received a act and the location of the road. This settlement shall be recognized. ” Inter

it, must prevail. No rule requires a liberal, instead of the technical and nar. construction gives effect to every part of preted by the literal meaning and gra

proviso to be construed differently from row construction claimed for it by the the act, and makes each part consistent matical construction of the words, this

the grant itself. Both are to be con- appellant. Wolcott v. Des Moines Navi. with the other. But even if the clause amendment relates to the survey and

strued alike ; but if , on examination, gation Co., 5 Wallace, 681, was a contro were susceptible of a different and more sale of the lands, and cannot be exten

there are doubts about that intention , versy concerning the effect of two grants. extended meaning, it is still subject to, ded further. This interpretation would

or the extent of the grant, the govern . The latter, it was conceded, covered the and limited by, the proviso, which ope- relieve the case of all difficulty, and it

ment is to receive the benefit of them. lands in dispute, unless excluded by the rates at once, and excludes from the was doubtless given to the amendment

This proviso, however, has no doubtful proviso. The court, in construing it, held grant all lands then reserved, and not by the Indians when they accepted it.

meaning. Attached in substantially the that they were excluded, although they simply those found to be reserved when But obscure as it is,and indefinite as is its.

same form to all railroad land grants had not been reserved " to the United the lines of the road were definitely meaning,it was intended to do more than

since 1850, it was employed to make States.” They had been, in fact,granted fixed . This contingency had been pro- specify other laws to be observed in sur

plainer the purpose of Congress to ex. by the United States to the State of vided for, in the clause , and if the pro- veying and selling the lands. But what

clude from their operation lands which, Iowa. This decision was re-firmed in viso did not take effect until this time, it ever purpose it was meant to serve, it

by reason of prior appropriation, ought Williams v. Baker,17 Id., 144. would be wholly unnecessary. And if obviously does not, proprio vigore, make

to be withheld . They were notin a con The scope and effectof the act of 1863 the Osage lands are within the terms of a grant. To do this, apt words must be

dition to be granted, and for this reason cannot, in ouropinion , be mistaken . The the proviso, as we hold they are, then introduced, but treaties, like statutes,

were excepted from the category., of different parts harmonize with each they are absolutely and unconditionally must rest on the words used- " nothing

lands to be donated to a state to aid it other, and present as an entirety, in clear excepted from the grant, and it makes adding thereto, nothing diminishing .

in building railroads. And it would be light, the scheme proposed by Congress no difference whether or not they have In Rex v. Barrel (12 Ad. & Ellis, 468 ),

strange, indeed, in a land - grant act, if to aid the State of Kansas. She needed since that timebecome a part ofthe pub- Patteson , J., said : " I see the necessity

Congress meant to give away property railroads to develop her resources, and lic lands of the country. of not importing into statutes words

which a just and wise policy had devoted Congress was willing to aid her to build But the appellant claimsthat the lands which arenot foundthere. Such a mode

to other uses. There were lands in them , so far as a grant of a part of the in question were subjected to this grant of interpretation only gives occasion to

Indian occupancy along the lines of national domain , in a condition at the by virtue of the Senate amendment to endless difficulty ." And courts have al

many of the projected roads,and to such time to be sold or granted , could accom- the Osage treaty ,made in 1865, and rati- ways treated the subject the same way

alone could the proviso to this particular plish the object. A grant was according- fied in 1867. If this amendment has the when asked to supply words in order to

grant apply , for there were no military ly made of alternate sections of the pub- effect attributed to it , it was certainly give a statute a particularmeaningwhich

reservations which the railroad of the lic lands, within ten miles on each side proposed on grounds entirely foreign to it would not bear without them . (Rex

appellant could penetrate.
of the contemplated roads, but they could I the treaty,and inconsistent with its pur- 1 v. Poor Law Com’rs, 6 Ad. & Ellis, 7 ;
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v.

BE MAINTAINED

INAGAINST

SECRET

MADE BETWEEN THE PRESIDENT AND

DEFENDANTS.

2 .

note.

Everett v . Wells,2 Scott. N. C., 531 ; money on the faith that the lands in public. A secret service, with liability and as such were a trust-fund for the
Green v. Wood, 7 Q. B., 178 ) . question were covered by the grant. to publicity in this way, would be im- creditors, and by collusion with the offi

It is urged that the amendment, if it This is asubject of regret, as is always possible, and as such services are some cers of the company, the defendants

does not make a grant, recognizes one the case when a title, on the strength times indispensable to the government, withdrew them from the treasurer. The

already made. It does not say so, and ofwhich money has been advanced, fails, its agents in those services must look for fact that some of the defendants were

we cannot suppose that the Senate in but it is to be hoped that the security their compensation to the contingent also officers of the company made no

tended that the Indians, by accepting it, taken upon the other property of the fund of the departmentemploying them , difference, and those who were only

should recognize a grant that had no ex company will prove to be sufficient to and to such allowance from it as those stockholders are equally viable.

istence . Information was, doubtless, satisfy the claims of the holders of its who dispense that fund may award. An important question , and one not

communicated to thatbody that there bonds. But whether this be so or not, The secrecy which such contracts im. easy of solution , arises as to the time

were grants covering someof the ceded it is hardly necessary to say that the ti- pose precludes any action for their en . when interest should begin to run on

lands, which might interfere with the tle to the land is not strengthened by forcement. The publicity produced by these stock notes, whether from the

absolute disposal of them required by giving a mortgage upon it ; nor can the an action would itself be a breach of a date of demand by the assignee, or

the treaty. If there were such grants, it fact that a mortgage has been given, contract of that kind and thus defeat a of the exchange . by the stockholders

was obviously proper that the treaty throw any light upon the title of the recovery.
of these certificates for their notes.

should be so modified as not to conflict mortgagor.

It may be stated as a general principle As against the company if it had
with rights vested under them. But the Upon thefullest consideration we have that public policy forbids the mainte- continued solvent, interest would only

Senateleft that question to be decided been able to bestow upon this case, we nance of any suit in a court of justice, run from the time of a proper de

by the proper tribunal, and it declared are clearly of the opinion that the decree the trialof which would inevitably lead mand. But in these cases the liability

in substance and effect, that if such below should be atfirmed ; and it is so to the disclosure of matters which the of the defendants arises from their own

grants had been made by existing laws, ordered.

they should be respected in the disposi
law itself regards as confidential, and acts under circumstances where they are

respecting which it will not allow the properly chargeable as trustees. They,
tion of thelands. On this interpretation UNITED STATES SUPREME COURT confidence to be violated. On this prin- in fact, wrongful.y converted to their

the amendment is consistent with the
ciple suits cannot be maintrined which own use the assets of the company at

treaty . But if that given to it by the ap
OCTOBER TERM , 1875.

would require a disclosure of the confi- the time when they made these exchan

pellant be correct, the treaty is practical Appeal from the Court of Claims. dences of the confessional, or those be- ges. They received payment of debts in

ly defeated . If no such grant had been

made, lands would be taken from the
ENOCH TOTTEN , Administrator, Appellant,

tween husband and wife, or of commu- full from the companywhen they knew

nications by a client to his counsel for it to be hopelessly insolvent, and with.
Indians and appropriated to building THE UNITED STATES.

professional advice , or of a patient to his drew from the treasury of the company
railroads, without the consent of either

AN ACTION CAN NOT physician for a similar purpose. Much their notes which were valuable assets.

Congress or the Indians, for no one can THE GOVERNMENT The greater reason exists for the application The effect is the same as though they

fail to see that interested outside parties ,
COURT OF CLAIMS UPON A CONTRACT FOR of the principle to cases of contract for bad taken and converted the amount in

having access to these ignorant persons, SERVICES DURING THE WAR,
secret services with the government, as cash from the coffers of the company,

would explain the amendment asa harm
THE CLAIMANT. the existence of a contract of that kind and therefore they come within the rule

less thing. In negotiating the treaty is itself a fact not to be disclosed . that a trustee must pay interest from the
neither the Executive Department nor Mr. Justice FIELD delivered the opin Judgment affirmed . date of conversion .

the Indians supposed that any grant at . ion of the court.
Judgment for plaintiff in each case

tached to the lands, for, as we have seen, This case comes before us on appeal

all of them were to be sold , and the pro- from the Court of Claims. The action

We are under obligations to Josiah withinterest at6per cent. from date of

withdrawal of stock -notes.

ceeds invested. Did the Senate,with was brought to recover compensation for H. Bissell, official reporter, for the fol

this treaty before them , intend to charge services alleged to have been rendered lowing opinion : U. S. CIRCUIT COURT W. D. OF

the lands in question with a grant, by the claimant's intestate, William A. WISCONSIN .

whether it bad really been made or not? Lloyd, under a contractwithPresident U.S. CIRCUIT COURT, N. DISTRICT
OF ILLINOIS. JOHN V. FARWELL et al . , v. C. D. CURTIS.

If they did, they would not bave suf- Lincoln, made in July , 1861, by which

fered the treaty to remain in its present he was to proceed south and ascertain ROBERT E. JENKINS, Assignee of Commercial Ins. BANK CHECKS- RIGHTS OF HOLDERS AND

shape, but would have altered it to con- the number of troops stationed at differ

Co. , v. JOSEPH F. ARMOUR. SAME v. Six OTHER DRAWERS - PRESENTMENT BY MAIL.

form to so radical a change in its essen- ent points in the insurrectionary states, 1. Loss of HOLDER . – That if a check is not reg .

tial provisions. They would at once procure plans of forts and fortifications,
1. STOCK - NOTES IN INSOLVENT COMPANY - SET- ularly demanded, and the bank should failafter

OFF.-A stockholder in an insurance company , the time it ought to havebeen demanded, the loss
have excepted the lands covered by the and gain such other information as rendered insolvent by a fire, cannot esca pe his will be the loss of the holder, who will be consid .
grant, andnot directed them to be sold. mightbe beneficial to the government liability on a stock note, by surrendering a cer ered as having made the check his own by his
Whysellallthe lands, ifthe status of a of the UnitedStates,andreport thefacts cificate of indebtedness on one of the adjusted laches. Thatif the check ispresentedandnot

paid , potice of dishonor must be given thedrawer
part of them is fixed absolutely by the to the President ; for which services he TRUST FUND. Such a note constitutes a trust in order to charge him.

amendment? In such a case, justice to was to be paid two hundred dollars a fund for the benefit of the creditors of the com. THE RULES NOT REGARDED IN THIS CASE.

the companies required that they should month.
pany , and the transaction is, in effect, a conver That theserules were not regarded in thiscase.

sion of the company assets . The plaintiffs sent the check in time , and if the
have the lands granted to them . The The Court of Claims finds that Lloyd 3. INTEREST. - The stockholder must pay inter- presentation by a letter was a good demand,

United States should, also, to this ex: proceeded , under the contract, within est from thedateof thewithdrawal of his stock. which the couri doubts. It was presented on the

tent, be relieved of their trust. Butif the rebel lines and remained there dur
paid on the 7th , and if not, the drawer should

the words of the amendment were only ing the entire period of the war, collect There were seven suits against as have been notified of its non -payment. But, in .

intended to operate in the contingency ing, and from time to timetransmitting, many different defendants, on stock stead of being paid in money, itwas paid by draft

that a grant had been made, there was information to the President, and that notes given to the company . At the I had time to present that. to see whether itwould

nooccasion to alter the treaty,further upontheclose of the war hewasonly time of subscribingfor the stock , each be paid,and that ifnot paid ,they could thenpro

than to say, as it now substantially does reimbursed his expenses . But the court stockholder paid twenty percent.in test the check ;held,that this is not thelaw . The

:say , thatthecompanies, if entitled to the being equally divided in opinion as to cash, and gave hisnoteto the company which the drawer would be liable.

lands, should have them . No exception the authority of the President to bind for the balance,withoutinterest,payable 3. DUTY OF HOLDER.- The drawer had a right

could justly be taken to such a provi. the United Statesby thecontractin upon demand when needed to pay losses. to have his check paid on the day presented, and

sion . It preserved vested rights, but question, decided , for the purposesof an The dividends,fromtime to time, de it was the duty of the holder to see to it that it

did not create new ones. Itdid not appeal, against the claim and dismissed clared by the company,hadbeen applied accepts the check or draft of the bank in pay

solve the problem whether or not a the petition . upon these notes, until at the time of ment, in lieuof money, he must presentand col

grant had been made, but it did decide Wehave no difficulty as to the author- the great Chicago fire, of October 9, 1871 , laches. Thathe cannot, as in this case, keep it

that the companies should get the land ity of the President in the matter. He there was only thirty- five per cent. re three days. as by so doing , he would extend the

if there was a previousgrant therefor, was undoubtedly authorizedduring the maining unpaid on the notes.
drawer's liability for two days beyond the time

and that their rights, ifany they had, war, as commander-in -chiefofthe armies Soon after this fire, each of these de fixed by the law.- ED. LEGAL News.T

should notbe defeated orembarrassed of the United States, to employ secret fendants purchased policies from other HOPKINS, J. — This action was brought

by reason of the general terms ofthe agents to enter the rebel lines and ob persons, procured their adjustment by to recover the price of certain goods sold

treaty . It is argued that the Indians tain information respecting thestrength, the company, taking certificates of loss by plaintiff to the defendant in April,

are not injured by a grant of a portion of resources, and movements of the enemy, for the amount, which certificates they 1875. The defence is payment. The

their lands, asan enhanced value would and contracts to compensate such agents then surrendered to the treasurer at par issue has been tried by the court. The

be given to the rest, by the construction are so far binding upon the government in payment of their stock-notes . real point of the defence is , whether a

of a railroad through them. This is tak as to render it lawful for the President BLODGETT, J. - There can be no doubt check given by defendant on the 5th of

jpg for granted what may or may not to direct payment of the amount stimu- that each of these defendants, at the April, 1875, for $ 800, was and is to be

be true, for it does notnecessarily follow lated out ofthecontingentfund under time ofthe transactions alleged, knew of heldas a payment. The parties have

that if the grant was allowed, the lands his control. Our objection is not to the theinsolvency of the company and dealt stipulated the facts to be that on the

would bringmore than without it. Be contract, but to the action uponit inthe with it upon that basis. The object of 5th day of April, 1875, the defendant, a

sides, the Indians cannot bedespoiled of Court of Claims. The service stipulated each of them was to obtainpayment to residentofNew Lisbon , in this state,

anypartof their inheritanceuponsuch by the contractwas a secret service ; the themselvesinfull of their claims, not- purchased goods ofplaintiffs inChicago,

a fallacious pretense, andthey chooseto information sought was to be obtained withstanding the fact thatsuch payment their place ofbusiness, to the amountof

have all their lands sold. To thisthe clandestinely, and was to be communi: would be a withdrawal of the assets of eighthundred dollars andover, and on

United States assented by positive stipu- cated privately ; the employment and the company from other policy holders; that day gave his check to theplaintiff
lation. We do not think that it was the the service were to be equally concealed for thesenotes against the several de- for the sum of $ 800 upon the Bank of

intention of the amendment to annul Both employer and agent must have fendants were in effect cash, and the New Lisbon , a banking house doing

that stipulation or to construe statutes understood that the lips of the other amount thereof should have been paid business in that place, to apply as pay.

uponwhich the claim of theappellant were to be forever sealed respecting the in cash intothetreasury ofthecompany ment towards thegoods so purchasedby
depends. Its office was to protect rights relation of either to the matter. This for distribution among the creditors. him to that amount ; that the plaintiffs,

that might exist, independently of the condition of the engagement was im The defendants were all responsible, and on the same day , sent the check per mail

treaty, but not to assert that any such pliedfrom thenature ofthe employment, the contingency having arisen when the tothe bank, the drawees,with instruc

right had been conferred .
and is implied in all secret employments cash was needed upon these notes to pay tion to collect and return ; that there is

The Thayer Act, as it is called, is in- of the government in time of war, or losses, it became their duty to pay it in a daily mail between Chicago and New

voked, but it can have no effect upon upon matters affecting our foreign rela- to the company, Lisbon ; that the check wasreceived at

this case. It was passed for the sole tions, where a disclosure of the service Following the law then , as laid down the Bank of New Lisbon on the morn

purposeof enablingthe company to re- might compromise orembarrass our in Hitchcock v.RolloandSawyer v.Hoag, ing of the 7th of April, and was paid out

focate its road, and a false recital in it government in its public duties, or en- decided by Judge Drummond in this of defendant's funds on deposit in the

cannot turn the authority thereby given danger the person or injure the charac- court, 3 Bissell, 276 and 293, and in the bank ,there being sufficient for that pur.

into a grant of land or a recognition of ter of the agent. If upon contracts of latter case as decided in the Supreme pose, and charged to his account ; that

one. Especially is this so, when it ex- such a nature an action against the gov- court, 17 Wallace, 610, and particularly the bank, on the 7th of April , sent to

pressly leaves the rights ofthe appellant ernment could be maintained in the the principles laid down by Judge Drum the plaintiffs,through the mail, a draft

to bedetermined by previous legislation. Court of Claims, whenever an agent mond in Scammon v. Kimball , 6 Chicago for the amount of the check on the Union

Besides this, these lands at the time should deem himself entitled to greater Legal News, 1 , there can be no doubt National Bank, Chicago, which was re

were selling under a joint resolution,and or different compensation than that but that such surrenders and transfers ceived by them on the morning of the

it cannot be presumed thatthe Congress awarded tohim ,thewhole servicein were a fraud,and such a fraud aswould 9th, whichthey on that day deposited in

of 1871 intended to change the disposi- any case, and the manner of its dis- be set aside by the court without espe- the Bank of Montreal, of Chicago, for

tion of them , directed by the Congress charge, with the details of dealings with cial reference to the provisions of the collection , and which was, on the 10th of

of 1869. individuals and officers, might be ex . bankrupt law . The stock -notes were a April , presented to the Union National

It is urged that parties have loaned | posed , to the serious detriment of the part of the capital stock of the company, Bank for payment, and not paid, and was
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CONSIN.

returned on the same day to the plain- the drawee their agent and the drawee, ificate, or cause the same to beprotested common law, subject to strict oversight

tiffs, who, on the same day, wrote the as their agent, sent a worthless draft for non- payment, and not having done and summary power of the court. It

New Lisbon Bank that thecheck would instead ofthe money,which hewould so, they were chargeable with negligence would be an anomaly, dangerous to the

go to protest if notpaid on Monday, and have paid to any party presenting the and the consequent loss." safe administration of justice, that the

to defendant that it was not paid , and check ai the counter and charged the Here , even giving the plaintiffs the office should be filled by persons resi

asking him “ to poke up thebank on the check to the drawer, the sameas if paid benefit of the timeallowedwhen sent ding beyond the jurisdictionofthe court,

matter.” It not being paid, was,onMon- in money,so that he hadno right to en- by mail, as in other cases, and they are andpracticallynot subjectto its author

day , the 12th , protested, of which de force his claim or power to protect him- guilty of negligence, they received the ity . We take it thatmembers of the bar

fendant was notified per mail . self. The payee should incur the loss banker's check on the 9th , but delayed of this State lose their right to practice

It is further stipulated that theBank insteadofthe drawer, that ensued by presentingit for payment to the Union bereby removing from the State. After

of New Lisbon could have paid said the subsequent failure. The chargeto National Bank until the 10th, Certainly they become non -residents,they can ap

checkin money upthe10th dayof April ; defendant's accountwasmade on the 7th such negligence cannot be tolerated in pear in courts of this State ex gratia only .

butthat on theclose ofthe day's busi- of April,in the morning, and the check treating with paper that they hadtaken Our courts cannot have a non-resident

ness on that day it stopped payment, marked paid, and what was done after in lieu of money, without the consent bar.

having up to that time paid all checks that time was done by the bank at or knowledge of defendant. The plain This all appears to us to be so very

presented for payment; that the bank plaintiffs request,and as their agent, and tiffs cannot hold the defendant liable on plain ,that it is difficult to believe that

had notthe funds in the Union National whether in good orbad faith on the part his check duringthe time they were chap.50 of1865 was intended to do more

Bank to meetthe draftwhen they drew of the banker ,the defendant is not to thus experimenting with the check they thanto authorize the appearance here,

it,norauthority to draw it withoutfunds. blameorchargeabletherewith, or for received fromthebankers, in payment as counsel in the trialand argument of

These are the material facts estab- any loss resulting therefrom . of his check to them . causes, of gentlemen of the bar of other

lished by the evidence,and the question The common or commercial law has
The bankers may have, and probably States. If intended to do that, it was

is, whether the plaintiffswereguiltyof fixed certain times within whichchecks did, practice a fraud upon theplaintiffs probably unnecessary. If intended to

such negligence inpresenting thecheck must be presented to the drawees for when they sent this draft on theUnion romore, it was clearly without the power

and demanding payment as to discharge payment, andwhenit appears thatthe Bank. But the defendant is not charge of the legislature .
the drawer. bank was paying during that time, and able with that . He can say to the plain

The practice of sending checks by the drawee's account was good for the tiffs, if you had sent the check to a party man whose admission is moved isnot a

For the reason only that the gentle

mailtothe drawee I thinkisnot usual same, and the refusal or failure to ob- here topresent in the usual wayitwould residentof the State, the motion must .

andhas not received much judicial con- tain payment after, wasby reasonof the have been paid, and I have a rightto be denied .

sideration , and not any direct sanction failure of the bank occurring subsequent require you to pursuethe ordinary course

that I can find . In Morse on banking, thereto, the loss has to be borne by the in such case , and if you depart there- UNITED STATES SUPREME COURT.

page 334, he says it is a good present- payee or holder ofthe check. That rule from , and are defrauded by your agent,

ment, and cites for his authority Bailey is in cases where the parties all reside which in this case was the banker, it is No. 471. - OCTOBER TERM , 1875.

v. Bordenham , 10 Law Times,N.S., 422. inthesame place, that it must be pre- your loss,and you aloneareliable, as

I have examined that case, and it gives sented for payment before the close of you brought it unnecessarily upon your
MISSOURI, 'KANSAS, and TEXAS RAILWAY Cox

PANY, Appellant,

some countenance to his assertion, but I business on the day following its date or self.

think the pointis not absolutely decided. delivery to the payee ; and in cases Under the evidence, defendant must
THE UNITED STATES.

In these days when such facilities are where it is drawn upon a bank atanoth- therefore have judgment. Appeal from the Circuit Court of the United States

furnished by express companies for pre er place, it must be sent at the fartherest , TENNEYS, FLOWER & ABERCROMBIE for for the District of Kansas.

sentation at distant places, there is no bythe last mailon the next day after it plaintiffs.

reason for adopting a less direct or effec- is received and be presented by the Vilas & BRYANT for defendants. Mr. Justice Davis delivered the opin

tive mode to accomplish the object. In party receiving it on theday following
ion of the court.

this case there is a daily mail, by rail . the reception by him. 20 Wen, Smith
The decision in Leavenworth , Law .

road between Chicago and New Lisbon, v. Janes, 192 — Story on promissory note, SUPREME COURT OF WISCONSIN . rence, and Galveston Railroad Company

and a daily express also, with route 493, v. The United States, just rendered, con

agents and local agents, which furnished Ifnotthus regularly demanded, and the
OPINION, APRIL, 27, 1876.

trols this case . Each company claims a

ample opportunities for presentation at bank or bankers should fail, after those A.RESIDENT ATTORNEY OF ILLINOIS CAN- grant of land within the Osage reserva

the bank counters, as early as the morn times, the loss will be the loss of the
NOT BE ADMITTED TO THE BAR IN WIS . tion. This case involves substantially

ing of the 7th of April, and probably on' holder, who is considered as having
the same questions as the other, with

the morning of the 6th, if it hadbeen madethe check his own by his laches. In the matter ofthe motion for the admission this difference, that the act of 1866,

sent by the first opportunity. But if If the check is presented and not paid ,
to the bar of this court, of Ole Mossness, a underwhich this appellant claims, was

sent by the last train on the 6th , it would notice of dishonor must be given the
member of the bar of theState of Illinois. passed after the Senate amendment was

have reached New Lisbon on the morn - drawer, in order to charge him . Now,
Opinion by Ryan , C.J. acted upon , and was beyond the control

ing of the 7th, and could have been col. in this case, it is plain that the plaintiff's It is,we believe,the general practice of ofthe Senate.

lected and returned so as to have reached did not observe these rules. They sent courts of record in the severalStates, to In any aspect of this case the appel

the plaintiff by the morning of the 8th the check in time, and if the presenta permit gentlemen of the bar in other lant cannot recover. The Senate amend

of April. To send by mail to the draw . tion by letter was a good demand , it was States to appear as counsel, on the trial ment does not apply to the act of 1866,

ees with instructions to collect and represented on the 7th in the morning; or argument of causes. Such has been for it was adopted before this law was in

turn,under such circumstances, is hardly then it sould have been pald on the 7th, the uniform practice of this court. And force, and only refers to existing laws.

equivalent to a demand at the counter and if not, the drawer should have been under all ordinary circumstances, it will It is true that the bill which subse

for payment. Thebank could nothave notified of its non -payment. But in always bea pleasure tous to permit quently became a law , was pendingin

paid the currency if it had it , there was stead of being paid in money it waspaid members of the bar of other States to Congress at the time the treaty was be

no one to pay it to. The admission is by draft on Chicago, and it is claimed argue causes here, whenever they may fore the Senate, but if that body intend

that the bank was paying and had the that the plaintiffs had time to present appear here to do so. No license to praced the amendment to affect not only

money to pay up to and including the tbat, to see whether it would be paid, tice bere is necessary or proper for that existing but contemplated grants, lan

10th, so that if the money had been and that ifnot paid, they could then pro- purpose ;the usual and properpractice guage appropriate to such a purpose

asked on the 7th , it would have been test thecheck. This is not the law. The being to grant leave, ex gratia, for the oc- would have been used. And this remark

paid . Now , as the plaintiff adopted an. holder of a check cannot in that way casion.
applies to Congress also, for if it knew

other course than the one which the extend the time for which the drawer But general license to practice hereas that the treaty, with its provisions, was

exercise of ordinary care and diligence would be liable . The drawer had a right attorney and counselor rests upon quite pending, and meant, notwithstanding

would have dictated, and loss has resulted to have his check paid on the day pre- different considerations. The bar is no this, to grant these lands, they would

by reason of it, they should stand it. sented , and it was the duty of the hold . unimportant part of the court ; and its have employed words to include them,

But it may not be necessary to settle er to see to it that it was so paid , or if members are officers of the court. Tho- or at least take them out of the except

this point, as Morse, who says a presen- not protested, and if the holder accepts mas v. Steele, 22 Wis., 207 ; Cotteren v. ing clause of the proviso. But theeffect

tation by mail is good , as well as the the check or draft of the bank in pay. Connaughton ' 24 Wis., 134 ; See Bacon's upon this case is the same, whether the

case cited by him to support theasser ment in lieu of money, he must present Abr., Attorney, H.; 1 Tidd's Pr. , 60 ; 3 act of 1866 is to be treated as taking

tion, says, also, that when the holder and collect it the sameday, or else he is Black, 25; 1 Kent, 306 ; Ex parte Gar. effect before or after the treaty became

sends by mail to the drawee directly, if chargeable with laches. He cannot, as in land , 4 Wall, 333. And if officers of the operative by the proclamation of the

the money does not come back by the this case, keep it for three days and then court, certainly in somesense officers of President on the 21st of January, 1867..

return mail, notice of dishonor should be go back upon the drawer of the check if the State for which the court acts. Re If it took effect for all purposes on the

given.Adopting this rule would not it is not paid, as by, so doing he would Wood,Hopk.,6. This is notreally de- day it was passed, then the Indian title

relieve these plaintiffs, for they did not extend the drawer's liability for two nied in 20 Johns., 492, decided in the even was not extinguished, as the treaty

comply with it, the money did not come days beyond the time fixed by the law . sameyear. And if it were, we have no had not been ratified. But if it be con

back by the next mail, norwas thecheck Alexander v. Bruchfield , 7 Man . & G. , doubt that the chancellor was correct ; sidered, so far as regards the provisions

protested as required. But instead of 1061 .
and that attorneys and counselors of a ofthe treaty, as in any sense taking

the money on the 9th , four days after This point is directly decided in Smith court, though not properly public offi- effect after the treaty wasratified , then

the receipt of the check, a draft came v. Miller, 43 N. Y. , 171. In that case the cers, are quasi officers of the State, the claim of theappellant is defeated by

back on the Union Bank , but that was check of the drawee was taken and pre . whose justice is administered by the the termsofthe treaty appropriating the

not presented until the 10th for pay- sented at the bank on the followingday court. lands to other purposes. As these lands

ment, and was not protested until the -but before its presentation the draw The State may have extra territorial were set apart to be surveyed and sold

12th , so that conceding that the presen- ers of the check had failed. The party officers, as commissioners to take ac for the benefit of the Indians, they were .

tation by mail was sufficient, the plain- accepting the payment thereupon pro- knowledgments, &c. But these are ex otherwise appropriated ” as much as

tiff was guilty of laches in not presenting tested the draft which they received it ceptions ; and the general business of the they were before the treaty, and , conse

the draft before the 10th . This delay is in payment of, and brought suit to re- State , within the State, executive, legis- quently, within the meaning of the ex

inexcusable according to any rule of dil- cover the amount of the draft, claiming lative and judicial , must be performed cepting clause in the act, reserved for

igence that I know of, so that assuming that as the check was presented on the by citizens or denizens of the State ; the purposes to which they were appro

that Mr. Morse states a safe and satisfac next day after its date, it was duly pre- and the officers charged with it must priated.

tory rule, it does not exonerate thes- sented,and if not paid, the draft' for be resident in the State. State v. Smith , Decree affirmed .

plaintiffs from laches. But I think if the which it was given was not paid. 14 Wis., 497 ; State v. Murray , 28 Wis., 96 .

time is extended beyond what it would On the contrary it was claimed that as So the courts may have extra territo As an illustration of the absurdities

have been if sent by the usualand ordi- the drawers of the check were paying all rial officers, for extra territorialfunc- produced by the " codes," the case of
nary modes, that is , by express, or to of the day, on which it was given, and tions, as commissioners to take deposi- Bennett v. Butterworth ,above referred

some party to present, and beyond the that if it had been presented on that tions, &c. But for all functions within to by Mr. Justice Grier, is worthy of at

period established by law as reasonable day it would have been paid, and that as the jurisdiction of the courts, their offi- tention. In that case the court were

for presentation , and a loss happens by it was taken in lieu of the money, it cersmust beresidents of the State. This unable to discover from the pleadings

reason of the failure of the drawee, the should have been presented on that day , is essential to the nature of the func- the nature of theaction or the remedy

payeeof the check is alone chargeable thatthe party could nothave the whole tions themselves,and to the proper con- sought.It might with equal probability
unto it .

of the next day to present a check ta- trol of courts over their officers. be called an action of debt or detinue,

For instance, in this case, it is admit- ken under such circumstances, which The office of attorney andcounselor or replevin , or trover, trespass, or a bill

ted that the bank had the money to pay was sustained by the court, which said : of the courts is one of great official trust in chancery . The jury and the court
the check up to and including the 10th, " It was the duty of the plaintiffs to and responsibility in the administration seem to have labored under the same

so that if paymenthad been demanded present the check at the bank, atleast of justice ; one liable to great abuse ; and perplexity. The jury gave a verdict for
in the usual way, it would have been during the day on which they received has always been exercised, in all courts twelve hundred dollars, and the court

paid, and if the parties chose to make it, and obtain either the money or a cer- | proceeding according to the course of the rendered judgment for fournegroes !

7

666



CHICAGO LEGAL NEWS.
269

-

Ar Nos. 161 AND 163 FIFTH AVENUE.

TION .

care. It is absolutely indispensible for
HICAGO LEGAL News. Illinois by BLODGETT J.,holdingthata power to issuethe bonds andthat no

stockholder in an insurance company tax could be legally levied for the same. every Indiana lawyer,and will be found

rendered insolvent by a fire, cannot es. The authorities upon the question de useful to the practitionerin States where

LeI vincit . cape his liability on a stock note by cided in this case are not all one way, in a code prevails. A portion of the work

surrendering a certificate of indebtedness some cases holding that if the subscrip- is devoted to what is necessary to be

on one of the ajusted policies and with. tionisvoted, the corporation may do all done in the trial court to prepare a caseMYBA BRADWELL , Editor ,

drawing his note ; that such a note con- that is necessary to complete it after the for review in the Supreme Court. An

stitutes a trust fund for the benefit of passage of such a general law , that is if other to the various modes of appealing

CHICAGO : MAY 13, 1876. the creditors of the company and the there is what amounts to an agreement a cause to the Supreme Court ; and a

transaction is in fact a conversion of the to subscribe when the corporation has third to the modes of procedure and

companies assets ; that the stockholder the power to subscribe. The subscrip - rules of practice in such court. ThePublished EVERY SATURDAY by the

must pay interest from the time of the tion may be completed after the power practice in the courts of original juris
CHICAGO LEGAL NEWS COMPANY,

withdrawal of the stock note. has been taken from the corporation to diction has been examined only so far

A NON -RESIDENT ATTORNEY CANNOT BE subscribe. as was necessary to show how error must

ADMITTED TO THE BAR IN WISCONSIN.
be made to appear upon the face of the

TEBMB : —TWO DOLLARS por apdam , in advance The opinion of the Supreme Court of THE SUPREME COURT OF THE UNITED record. A skeleton transcript is given

Single Copies , TEN CENTS .
Wisconsin , by Ryan, C. J., holding that STATES . — This tribunal adjourned for the for the purpose of showing what ques

an attorney , residing in the State of Ill . term on Monday last, after being in ses- tions become a part of the record by

We call attention to the following opin- inois, and only licensed by the Supreme sion for seven months with only two force of the statute, and what must be

ions, reported at length in this issue : Court of that State, cannot be admitted recesses of ten or twelve days each . The made so by bill of exceptions or order

LAND GRANTS BY CONGRESS TO AID Rail- to the bar in Wisconsin . That no per business of this term has been greater of court. The chapters on writs of error

ROADS — THE OSAGE CEDED LANDS — EF- son but a resident of theState is entitled than at any previous term . The num- from the Supreme Court of the United

FECT OF LANDGRANT ON INDIAN RESERVA- to receive license to practice law from ber of cases on the docket was 973, of States to a State court, and on the re

- The opinion of the Supreme the Supreme Court of Wisconsin. We which only 330 have been disposed of. moval of causes from a State court to a

Court of the United States by Davis, J., have no doubt of the power of the legis. In 206 of these cases written opinions Circuit Court of the United States, will

stating the rule of construction in deter lature of a State to provide that a non
were delivered . There are now on the be of general interest to the bar. The

mining the meaning of land grants by resident of the State may be admitted to docket, undisposed of, 643 cases . The recent decisionsof the courts upon these

Congress, and holding that the words, its bar. And that when such a statute court adjourned with over a hundred questions, are cited . The table of cases

" there be and is hereby granted ,” vest is passed , that it is the duty of all courts more cases pending than at any previous will be useful to any person having a

a present title in the State of Kansas, to follow it , no matter how high or term . The cases upon the docket of set of Indiana reports. The experience

though a survey and a location are ne- learned they may be . We regard the this court are continually increasing,and of Judge Buskirk upon the Supreme

cessary to give precision to it , and attach doctrine as announced by Chief Justice the question arises, what is to be done ? bench of the State, bas fitted him for the

it to any particular tract. After the Ryan, as dangerous ; not because it ex. The court does not meet until October. preparation ofsuch a work .

location of the road the grant becomes cludes non - residentattorneys,or women, With over 600 cases now pending on its

certain , and by relation has the same from the bar of Wisconsin , but because docket, it certainly does not look prom REFERRING ACTIONS . — A very admira

effect upon the selected parcels as if they if followed it places the Supreme Court ising for any one having a case return ble practice (saystheLaw Times) is ob

had been specially named at the date of above the legislature, in all matters of able to the October term ,to get a hear themodeof referring actions. Itis this:

the act; in other words, the grant was practice. The legislature may passing within any reasonable time. It often Itbeing arranged to refer an action,say,

afloat until the line of the road should statutes for the government of the court amounts to a complete denial of justice to a professional man, agreed upon be

be definitely fixed, but Congress did not in matters of practice, and the court may to have three or four years elapse before tween the parties, a form of order ofre

intend that this grant should reach the follow them or not, as it pleases — as the a case can be heard in a court of last ison & Bridge, the law stationers, in

Osage lands further than to allow the court has done in this case. The legis- resort.
We do not believe that the bill Chancery lane) is filled up and settled

company to construct its line of road lature of Wisconsin has said : " It shall be now pending in Congress, if passed, between the parties ; this done, an order

through them ; that the Indians have the duty of any court of this State, upon would give the required relief. The best at chambers is — in the form arranged

the right to the lands they occupy until application and proof aforesaid , to ad- legal talent in the House and Senate ing the delay and expense of a summons

that right shall be extinguished by a mit any attorney of the State of Illi- should unite and perfect a bill that to refer,and the disputes that often arise

voluntary session to the government, nois," etc. But Chief Justice Ryan says would enable parties to have their cases as to the form of the order to be made

andthis right of occupancy isas sacred hewon't do it. In this connection,we passedupon within a reasonable timeby plan is onewhich may well be univer

We consider the

asthe titleof the United States to the call attention to the comments of Mr. the Federal Supreme Court. For some sally adopted in such cases, as it enables

fee. That this perpetual right of occu- Mosness, upon this opinion , refusing him reason or other, the federal courts have, solicitors to arrange the form of the or

pancy with the correlative obligation of admission to the Wisconsin bar, onpage in the last ten years, grown in popularity derof reference, after taking their cli

the government to enforce it, negatives 271 of this issue.
with the people . Points of laware often ents' instructions on all queries. When

such matters are worked out by sum

the idea that Congress even in the ab
Bank CHECKS.—The opinion of the

strained by suitors, and perjury com
mons at chambers, much delay is often

sence ofany positive stipulation to pro- United States Circuit Court for theWest- mitted in orderto bringcases into these necessary beforethe parties canpro

tect the Indians, intended to grant their ern District of Wisconsin,by HOPKINS, J., courts. They are less liable to be effected ceed .

lands to a railroad company , either abso as to the rights, duties and obligationsof by local influences and prejudices. The The above, taken from the Public Opin

lutely or cum onere. For all practical the holders and drawers of bank checks.jurorsare selected from a larger extention, is worthy of the consideration of

purposes the Osages owned the lands,as The court discusses whether the presen of country ; are generally men of greater our judges and law makers. If a proper

theactual right of possession, the only tation of a check by mail is a valid pre- than those selected in the State courts. to assign cases to members of the bar for
experience, and better fitted to try cases law was passed , giving the courts power

thing they deemed of value, was secured
sentation .

to them by the treaty of June 2, 1825, The judges being appointed for life are trial, without having first to get thecon

until they should elect to surrender it to NOTES TO RECENT CASES. more independent than they would be sent of the parties. the judicial force we

the United States. In the free exercise if they had to go before the people for have would beample, with the aid of the

of their choice they might occupy their re- election every four or six years. bar, to dispose of all cases within a rea

lands forever, and whatever changed this sonable time, and keep cases from accu

The Supreme court of Iowa in Weary

condition or interfered with it, violated A DESERVED COMPLIMENT.— The Hon. mulating on the dockets. With the legal
et al. v. State University et al. , 10 West

the guarantees under which they had ern Jurist, 286,holdthat the State Uni- John Wentworth in his lecture last Sun- talent inthis country, justice ought to be

livedsince thatdate . Notwithstanding versity is not'a corporation , but is the day, onthe early bistory of Chicago, administered without delay, It is all

thelengthof this opinion,on accountof resultofthe legislative will,under the said thatJudge Breese of the Supreme owing to our defectivesystemthat cases
its importance to a large number of our Constitution and is regulated and con court of this state, knew more of the are allowed to remain on our dockets

western readers, we publish it entire .
trolled like any other public institution

early history of the State of Illinois and years,awaiting trial.

PUBLIC POLICY ACTION ON CONTRACT of the State. Hence, a judgment against the city of Chicago than any other living

FOR SECRET SERVICE . — The opinion of the university , if it were allowed,
In the case of Musselman v . Mussel

would

man , in the Indiana Reports, vol. 44, p.
the Supreme court of the United States be of no value.

by FIELD J., holding that an action can
Recent Publications.

107, 1873, we find, among others, the two

following head notes :

not be maintained against the govern “ Where it does not appear,on appeal,

ment in the court of claims upon a con THE PRACTICE ON APPEALS TO THE SU- how smoking in court by the judge and
The Supreme court of Iowa in Jefferies

PREME Court of INDIANA ;on Writsof attorneys prevented a party from having
tract for secret services during the war, etal.v. Lawrence et al . , 10 Western Jurist, Error from the SupremeCourt of the a fair trial, and the party assigning such

made between the president and the 290, held where a city by its charter was, United States to a State Court ; on the conduct as a ground for a new trial does

claimant. In delivering the opinion the authorized to subscribe stock to a rail
Removal of Causes from State Courts not appear to have objected to it, there

to the Circuit Court of the United is nothing for the Supreme court to con
court says, that public policy foroids the road and pay for the same in its bonds,

States ; and a Complete Table of Cases sider in relation to such conduct.”
maintainance of any suit in a court of upon a vote of a majority of its citizens Decided by the Supreme Court of In " The assignment as a reason for a new

justice, the trial of which would inevit. therefor, but after the citizens had voted diana, with Annotations Showing trial , 'that the courterred in sleeping or

ably lead to the disclosures of matters to subscribe the stock and issue the
where any of such cases have been sitting with his eyes closed during the

which the law itself regards as confi- bonds, a general law was passed by the
Cited ,Distinguished, Criticised,Modi- reading of the written evidence on the

fied , Doubted or Overruled by Subse- part of the plaintiff at the trial of the

dential , and respecting which it will not legislature prohibiting all cities from quent Decisions. By Samuel H. Bus- cause,' is too vague and indefinite. If

allow the confidence to be violated . subscribing stock , or issuing bonds there kirk, LL . D. Indianapolis : Jay V. the judge were asleep, the party should

Olds, Publisher. 1876.

STOCK NOTES IN INSOLVENT INSURANCE for, that the general law pro tanto re
have ceased reading or awakened him ;

if he sat merelywith his eyes closed, itCOMPANIES.— The opinion of the United pealed the city charter and that after the The title of this volume states its con- is presumed he did so to hear the more

States Circuit court, Northern District of general law took effect there was no l tents. We have examined it with some acutely."

THE STATE UNIVERSITY OF IOWA NOT A COR

PORATION .

man

MUNICIPAL CORPORATIONS - POWER TO ISSUE

BONDS-RAILROAD.
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MEANS JUSTIFIED BY THE USAGES OF TRADE.

RAILROAD COMPANIESCONSOLIDATED

RATES .

MANDAMUS.

page 90.

XXIV. OHIO STATE REPORTS defendant notwithstanding defects or intent to commit manslaughter is good been obliged to pay to the person from

We are indebted to Robert Clark & irregularities in theproceedingsof coun- under & 4630 of theCode. whom he purchased , the statute ofAnne

cil in making an assessment for improve not making the contract void , but merely
Co. , publishers, for advance sheets of the ment, the sum24th volume of OhioState Reports, from againstthedefendant,andforwhich AGENCY - POWERSPRIMA FACIE precludingthe unlicensed broker from

INCIDENT TO EVERY ASCER- recovering any remuneration from his

which we take the following lead-notes : such judgment should be rendered , is
TAINED AUTHORITY.

services in making it. The defendant's

not the amount of benefits accruing to appeal from this decision was heard in

DEDICATION OF STREET - REVOCATION . him from the improvement, but thatpor.
the Exchequer Chambers before Wight

The dedication of a street, as laid out tion of the entire assessment which The rule that an agent is empowered man, Erle, Crompton, and Hill, J. J., and

on a town platwhich is not executed in would have been chargeable to him , had to use all the ordinary means justified Martin , Bramwell, and Watson, BB . The

accordance with the statute, may, as the assessment been legally made. by the usages of trade in executing his decision of the court below was upheld,

against the corporation within which 5. In order to exempt abutting lots authority, was well established long an. Crompton, J. alone dissenting, on the

the land is situate, be revoked at any from assessment for construction of a terior tothe decision of the King's ground that the payment of the com

timebefore its acceptance bythe corpo- sewer, on the ground that they are “ al- Bench in Sutton v. Tatham (10Ad. & E. mission and the repayment of themoney

ration or by the public,notwithstanding readyprovided.” with drainage, as spec- 27)in1839. Thedefendant there had paid, both stand on the samefooting,

lots laid out on the platmay have been ified in section 613of the municipal code, employed the plaintiffs as brokers, to The view of the majority is supported

sold ; anda conveyance of the land in it is not enough to show that an ordi- sell 250 shares in a company ., On the by the decision of the Court of Excheq

fee simple, by a deed of general warran : nance was passed years ago, but never day after receiving authority they sold uer in Pidgeon v. Burslem (3 Ex. 470) .

ty , operates, in law, as a revocation. carried into execution, authorizing the 100 shares, and on the following day 100 It is certainly the more just one.

Village of Lockland v. Smiley, p. 94 . construction of other sewers for the more. On the latter day, but after the With this decision may be compared

drainage of such lots. sale, the defendant told the plaintiff's the more recent case of Rosewarne v .

that he had made a mistake and intend- Billing (15 C. B. , N. S., 316 ; 33 L. J. 55,
POWER TO DISMISS CHIEF OF DEPARTMENT - ed to sell only fifty shares , and was C. P.) The plaintiff sued the defendant

Consolidated railroad companies, or. informed that the sales could not be for money alleged to be paid for the de
ganized in pursuance of the act of April Under the act of March 21, 1874 (71 made void. The defendant left the mat- fendant at his request. To this the

10, 1856 (4 Curwen, 2791),arecorpora. OhioL. 38 ), the board of fire commis- terin the handsof the plaintiffstodo defendantpleaded that the money be
tions formed under a general law , within sioners is invested with power to dismiss the best they could . By the rules and came due by reason of certain wagering

themeaningofarticle 13, section 2,of forcause,membersof the department; usages ofthe Stock Exchange, if upon a contracts made by the plaintiffforthethe constitution of 1851, and as such are and having removed the chief of the sale of this description, the vendor was defendant with certain other persons

subjectto the limitationsandreserva departmentforincompetency,it can not not prepared to complete his contract, since the passing of the 8 & 9 Vict.c.
tions contained in that section, and in be compelled by mandamus to restore the purchaser may buy the requisite 109. To this the plaintiff demurred.
article 1, section 2, of that instrument; him to his former position . - Ohio ex rel . number of shares, andthe vendor is Judgment was given for the plaintiff.

andthe general assembly has power to Hill v. The B. of F. Com. of Cleveland , bound to make up the loss, if any ,re ' Now ," said Chief Justice Erle, “ the

alter and regulate rates offare charge. p. 24. sulting from a difference in prices. The law as to gaming contracts is thatallsuch

able by such companies. - Shields v. Ohio , purchaser havingbought at aloss, the contracts are null and void, and no ac

SUPREME COURT OF TENNESSEE. broker paid the difference and then suedtion can be maintained upon them . But

NATIONAL BANKI - INTEREST - PENALTY . Head notes to recent opinions from in assumpsit for money paid . At the they are not therefore illegal. The par

trial Lord Denman thought that the ties making them arenot liable to any
1. The knowingly taking or receiving the Commercial and Legal Reporter :

principal was liable, but he left it to the action or to any penalties.
I am

by a national bank of a rate of interest JACKSON , SEPT. TERM, 1875. jury to say whether the bargain for the clearly of opinion that if a man loses a

greater than is allowed by law upon a loss on the second purchase was made wager,
loan of money, does not entitle the per- Mary Routon v. Louisville & Nashville R. within a reasonable time after the mis- money

and gets another to pay the

for him , an action lies for the

son paying the same to have it applied R. Co. take was discovered. The jury found recovery of the money so paid ." This

as a payment of so much of the princi RAILAOAD : SPECIAL
pal, in an action brought to recover the

PRECAUTIONS for the plaintiff. A motion for a new is consistent with Jessopp o. Sutwyche

principal debt more than twoyears after
AGAINST ACCIDENTS.— Where theproof trial on the ground of misdirection was ( 10 Ex . 614),and Knight v. Chambers

such payment wasmade.- Higley etal. showed that there was no reversing of refused by the full court. The defend- 115 C. B. 562). The effect of these cases,

v. First N. Bank of Beveriy, p . 76 .
theengine in addition to the other pre- ant relied chiefly uponthecase of Child and others of the like kind, is that an

tiesinsuchcase are prescribed in the that ofbeingthrown from thetrackand the broker had a cause of action ,though is noillegalityproved.es: inhesuigh teasedariabpreseribedhin pare the dangerapprehended therefrom was from the remarks of Lord Kenyonthat may be implied in any casewherethere

national bank act, and cannot be con

trolled by State legislation.
destroying human life on board ;held, therewere doubts as to theform inwhich

3. Before judgment, the penalty al. that the statutes intendthat thisis one it should be tried . His Lordship having a contract for the purchase and saleof

lowed for the taking or receiving of usu
of the means to be resorted to only when made some severe remarks upon the shares has been entered into between

rious interest by a national bank does it canbe done with safety. The protec- nature of the defence set up,continued: individuals throughtheirrespective

not bear interest.
“ But I cannot perceive what benefit the brokers, or with the intervention , as

tion of property is a secondary conside

ration, the paramount object of our defendant can propose to himself by purchasers or their sellers, of jobbers,

ASSIGNMENTS - JUDGMENT LIENS. rigid statutes being the protection of such conduct; for thecourt have no members of the Stock Exchange, the

Under section nine of the act regula- human life .
doubt but that at all eventsthe verdict lawful usages and rules of the Stock

ting the mode of administering assign James Hagan v. The State.
must stand for the £ 12 10s., the amount Exchange are incorporated into, and

ments in trust for the benefit of credit
of the plaintiff's commission as broker ;" become part and parcel of all such con.

ors, the priority of judgment liens is to
NASHVILLE, APRIL 1 , 1876 . but as to the rest of the claim, there is a tracts, and the rights and liabilities of

be determined as the liens existed at the EVIDENCE : HEREDITARY INSANITY. difficulty in the form of action ; and individuals, parties to any such contracts ,

time the assignment ook effect . - Scott The question of the prisoner's insanity ex delicto than ex contractu . In Sutton v. the contracts of theserules and usages.
perhaps it would have been betterframed are determined by the operation upon

et al . v. Dunn, p. 64 .
being before thecourt, it was error to Tatham(sup.), Littledale, J.,

laiddown (PerKelly, C. B., in Browning . Shep

refuse topermitan inquiry into the men the rule in general terms : “ A person herd , 7 L. Rep . Q. B. 309; Grissell v.

tal condition of any of his immediate who employs a brokermustbesupposed Bristowe, 4 L. Rep. C.P. 36 ; Coles v.

family.

1. Where one purchases land subject to give him authority to act as other Bristowe, 4 L. Rep. Ch. 3. )

to a mortgage lien , and , as part of the
STATEMENT PROOF. brokers do. It does not matter whether But although the authority ofan agent

consideration, agrees to pay the mort- Where the maleriality of the proof pro- or not he himselfisacquainted with the prima facie includesanauthority to act

gagedebt,hecannot defend against the posed tobe made was evident, itis not rules by which brokers are governed." in accordance with established and rea
mortgage on the groundofusury. - Cra- required to state the purportofthean. The formerdecision does notappear to sonable usage, yet suchauthority will

mer v . Sepper et al., p. 60 . swer of the witness to show its materi. have been at alldiscussed by the learned not be extended to cases where the

2. Under a contract for the payment ality. judges. Taking it in its widest extent, agent is compelled to make a payment

of interest at a specified rate annually, WITNESS. — The court having refused it is only an authority limiting the scope in the courseof his agency by reasonof

upon default of payment, interest on the to permit a question to be answered by of the action ofassumpsit.
a default of his own. In Duncan v. Hill

interest will be computed at six per cent. the first witness examined, it was not In Taylor v . Stray (2 C. B., N. S., 175 ) , (6 L. Rep. Ex. 255 ; 8 L. Rep. Ex. 242 ) ,

CONTRACT FOR STREET IMPROVEMENT-PUB . necessary , and would have beenimpro- Willes, J., traces the rule applicable to finally decided in '1873, the defendant,

per, for the counsel to have asked the such cases to the rule which pervades (who was not a member of the Stock

question of any other witness. the whole law of principal and agent, Exchange) instructed the plaintiffs (bro

namely, that the principal is bound to kers on the Stock Exchange) to buy cer

1. A resolution of the city council Willis McDougal v. The State. indemnify the agent against the conse- tain shares for him for the account of

awarding a contract for the improvement VERDICT : AssaULT WITH ATTEMPT. - A quences of all acts done by him in pur- July 15th , 1870. On that day, acting

of a street,and directing the city auditor verdictof" guilty of an assault with at- suance of theauthority conferred upon upon his instructions, theplaintiffscar.

toenterintothecontract withthebid: tempt to commit a rape," issustainable him . Thecourt decided thatthedefen- ried the sharesover to the accountof
der, is not a resolution of a “permanent under & 4630 of the Code. dant, by directing the plaintiffs to pur. July 29, and paid differences amounting

or general nature," within themeaning

of section 98 of the municipalcode.. ten years'confinement, underthe sec- the rules of the Stock Exchange.

chase shares, necessarily gave them to £ 1688. The plaintiffs subsequently
EXCESSIVE PUNISHMENT.—Verdict for

authority to pay for them according to became defaulters, and on the 18th were

Cincinnati use, etc. v. Bicket et al.,p .49. tion cited ,wasunauthorized, and judg declared defaulters, and their transac

2. Where the preliminary ordinance ment thereon erroneous.
Smith v. Lindo (5 C. B., N. S. 587 ) , tions were closed in conformity with the

for the improvement of street, and a decided in 1858 , presents some new fea- rules of the Stock Exchange . The ac

subsequent ordinance assessing its cost
POWER OF REVISING COURT. - When ju- tures. The plaintiff,though he was not counts were madeup at the prices cur

upon abutting lots, are duly passed by ries exceed their powers in awarding duly licensed , assumed to act asbroker rent on the 18th ,withoutthe knowledge

concurrence of two-thirds of the mem- punishment, and the judge pronounces (in London ) in the purchase of shares of or any reference to the defendant.

bers, it is notnecessary, in order to con- judgment approving their erroneous ver- for the defendant,and had been obliged Theresult wasthatthe sum due,inclu
stitute the work an improvement made dicts, the Supreme Court can only re to pay to the seller the price of the shares ding the £ 1688, upon thewhole transac

by the concurrence of two -thirds of the verse and remand .
by the usage of the share market. There tion was £6013 13s. 5d. For the plain

members of such council within the
Moses Brooks v. The State, was nothing to show that the payment tiffs it was argued that a defaulting bro

meaning of section 540 of the municipal

code, that two -thirds of such members
March 11 , 1876 .

was made in pursuance of any illegal ker has no right to avail himself of a

contract, nor was it a necessary part of usage regulating the mode of dealing
should concur in the resolution award LARCENY : PROOF OF OWNERSHIP.- the duty of a broker as such to pay the with defaulters in order to fix his prin

ing the contract to the successful bidder. Theremust be proof showing a proper- money . The plaintiff brought an action cipal with an additional liability: The

3. Where a statute of the State re- i ty, either general or special, in the per for the amount paid by him on behalf of court below , accepting the principle

quires a publication to be made in a son charged in the indictment to be the the principal , and for commission. At (Grissell_v. Bristowe, L. Rep . 3, C. P.

newspaper," in the absence of any pro- owner of the property stolen. the trial à verdict was found forthe 112; L. Rep. 4 , C. P. 36 ; and Maxted v.

vision to the contrary, a paper published
The State v. James Williams.

plaintiff, and the Court of Common Pleas Paine, L. Rep. 4, Ex. 203 ; L. Rep . 6, Ex.

in the English language is to be under afterwards held that, although the plain- 132) that the whole of the usages and

stood as intended , and apublication ina
April 5, 1876.

tiff was, by the 6 Anne, c . 16 ,rendered in practice of the Stock Exchange were

paper printed in any other language, is Assault with INTENT TO COMMIT MAN- capable of suing for commission by rea- imported into the contract, thought that

not a compliance with the statute. SLAUGHTER : INDICTMENT. - Manslaughter son of bis not being duly licensed as a the plaintiffs had authority to bind the

4. In cases under section 550 of the being a felony in this State , an attempt broker, yet that he mightrecover from defendant, that the defendant being the

municipal code, where the court is au to commit manslaughter is an offense ; his principal the price which, pursuant real purchaser was so identified with the

thorized to render judgment against the land an indictment for an assault with to a usage of the share market, he had plaintiffs, his agents, as to be liable to

PURCHASE OF MORTGAGE-INTEREST ON IN

TEREST .

OF EXPECTED

LICATION SHOULD BE IN A NEWSPAPER IN

THE ENGLISH LANGUAGE.
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CUSTOMS DUTIES .

PATENTS .

the performance of the contract made a nd hence the supposition that this the Peoria bar, has removed from that ofthe courtof claims, sustaining the cre

in all its incidents, and with all its con opinion is a warning to the legislature city to Chicago. At a meeting of the ation of a fund outofthat money real

sequences, and that he was accordingly of that State that an act providing for

liable for any result
duetothe operation the admission of women tothe bar, if Peoriabarheld on last Saturday , Wel, claimants,asa fundin trust for that purse

of those rules of the Stock Exchange, attempted , will be unavailable. lington Loucks occupied the chair, and pose,upon their establishing their claims

which operated only in cases of default Respectfully, R. S. Bibb acted as secretary . The and affirming the propriety of the ap

by the agent. This decision is open to
O. MOSNESS .

committee appointed at a previous meet- pointment of a commissioner to pass

the serious objection that it makes a

plaintiff liable to the agent for losses

ing to draft, resolutions relative to the upon accounts presented. The Chief

LADY LAWYERS IN LONDON . Justice delivered the opinion .

which are directly due, not to the execu
proposed departure of Mr. Kettelle to

tion of the agency, but to a default on
I know of two lady -students of law. Chicago, reported the following pream

thepart of theagent. TheCourt of They areEnglish women ,living in Lon- bleand resolutions which were unani 190. Chamberlain v. The Sioux City

Exchequer Chamber, consisting of Black - don. They have chambers in Chancery
Railway Company, Southern Minnesota

burn , Keating, Grove, Brett, Quain, Lane, thesegirls of the period ; their mously adopted :
Railroad Company et al . Where land is

Archibald, and Honyman , JJ. , unani. names are on the door, flanked by those
WHEREAS, George H. Kettelle, Esq., a conveyed to the State by the corporation

mouslyreversedthe judgment ofthe of legalgentlemenin the same house. member of the bar ofourcity, is about as indemnity against losses on herbonds

court belowupon that ground alone. They are installedina large room ,with to remove to Chicago to practicehispro- loaned to it, bondholders havenoequity

The result isthat a principal is bound to the usual clerk'soffice, andtheywere, fession , therefore , for the application of land payment
indemnify his agent for losses incurred when I visited them , poring over mas

Resolved , That having known Mr. Ket- bonds which can be enforced against the

bythelatter, bytheoperation of an sive volumes, each with asolemnread- telle for a long period of time,and hav- State, andhergranteestake the proper

acknowledged usage or custom , unless ing -lamp before her. There wasan ing always recognized thesterlingin. tydischarged ofanyclaim of thebond

the usage is unreasonable, or unlessthe abundanceofgreenbaïzein the room, tegrity, ability and indefatigable energy holders .Affirmed. Justice Field de

loss is incurred by a default of theagent ( greenbaizeseemsto be as necessary to which have made him not onlyoneof livered the opinion .

himself,asinthis case, by reason of his lawyers as red tape is to governments, thedistinguished members of our bar,

insolvency. It is argued,” saidBlack and there were huge inkstandsand but also one of ourmost valued citizens,
burn, J., in delivering the judgment of formidable quill pens, like those which

we deeply regret hisintended departure
207. Barney, collector, v. Watson, etc.

the court, “ that where the agent, as in figure at thesigning of a contract on the fromus,buttrust that in his new field Error toCircuit Court for SouthernDis

this case,is subjected to loss,not by rea- stage . The book shelveswere, ofcourse, oflabor his effortswill be rewarded with trictofNew York . In this case, impor

son of his having entered into the con a store of legal wisdom , and, foremost
prosperity and success . ters paid an ad valorem duty on certain

tracts into which he was authorized to among the treasures, there was a com flannels without protest, but afterward

enter by his principal, but by reason of prehensive edition of Blackstone, upon
Resolved, That the secretary of this when the collector enacted a specific

hisinsolvency,broughtonbywant of which my learned friends pridedthem . meeting furnish a copy of theforegoing duty on thesamegoods, a protestwas

means to meet hisother primary obliga-selves greatly. These legal ladies were preamble and resolutions toMr.Kettelle, served ,but notuntilthe department
tions, itcannot be said that he has suf- verysimply dressed - one in gray, the and alsoto the daily papers of Peoria, had sustained thecollector on the trial.

fered' loss by reason ofhishaving en- otherinblack - and were thoroughly the Chicago Legal News and the Legal The verdict was nearly twice theamount

tered into the contracts made by him on bent on abjuring thefrivolities of wom : Adviser, with a request for the publica of the specific duty enacted ,as to which

behalf of his principal, and consequent- anhood and working like men . Now, I tion of thesame. excess there was no protest. The court
Remarks relative to the occasion were hold that there can be no recovery ex .

ly there is no promise which can be not being “ aman " -or woman- " of the

implied on thepart of his principal to law , that havemytongueto sell for sil- made by Messrs. J. S. Lee, Thos. Cratty, cept as to the amount required for the

indemnify him . Theseallegations, ver or favor of theworld," as John
Knox A. C.Hewett, J. S.Starr ,M. C. Quinn,E. protestant.Reversejudgment. Justice

both as to fact and law , seem to ustobe has said,could not seeat first what
work G. Johnson,J. W.Cochran, Josiah Crat- Bradley delivered theopinion .

correct.” A curious circumstance in these ladies could do, since as yet they | ty, and Wellington Loucks.

both the arguments and judgment is that are not barristers or solicitors. But they Mr. George H. Kettelleresponded with

215. Breckendorre v. Faber. Error tono case was cited in support of the prin- assured me that as conveyancers they appropriate remarks, after which the

Circuit Court for Southern District of
ciple upon which thedecision was based did not find time hang heavily on their meeting adjourned .

-London Law Times.

hands ; that they had as much work to We understand Mr. Kettelle intends New York. This was a bill filed to re.

do as theycould possiblyachieve ; and entering into a co- partnership with the ofanimprovement inlead pencils, con;
strainthe alleged inf. ingement by Faber

MR. MOSNESS ON JUDGE RYAN'S their onlyfear was that when it was dis Hon. W.W.O'Brien,formerly of Peoria. sisting in theconstruction ofapencii

OPINION..

MRS. Myra BRADWELL, Editor LEGAL of women would be anxious to join in it, UNITED STATES SUPREME COURT. that in the construction of the pencil

the legal profession might be, numbers
enlarged and recessed at one end for the

reception of an eraser. The decision is

News, City : and that Chancery Lane might thus be

PROCEEDINGS OF . patented , there is no new result in the

Dear Madam : Since the application invaded by the gentler sex, its courts
combination of lead eraser which will

of Miss Goodell, of Janesville, for ad- and passages ever echoing the rustle of VALIDITY OF BONDS.

mission to the bar of the Supreme Court feminine petticoats and the ripple of 710. Marcy v . Township of Oswego. ble . It is also held that the decision of
make the improvement claimed patenta

of Wisconsin, it seems that Chief Justice feminine laughter. Error to ihe Circuit Court for the Dis. the commissioner of patents on the ques

Ryan has thought it necessary to take By thetime, however, such progress trict of Kansas. In this case ,plaintiff tion whether the improvementor inven

thepositionthatthe legislature has not is made,as that I have indicated , peiti: sued on a number of bonds belonging to tion is patentable isnot final,but will

be

in his " court ,or the legislature of Wis-femininehumanity, and may have been ship , claiming thatthey were issued reg: tice Hunt delivered the opinion . Jus

consin might enact a lawexpressly pro- relegated to men ! In fact, one might ularly in pursuance of the provisions of tice Strongdissented astothepatenta

viding fortheadmission of women in almost think
that men wereforewarned thestatuteauthorizingthem. The ques: bilityof theimprovement.

thatState. Thechapter referred to in of theirdoom as regards costume, and , tion was,therefore,whether in such a
the opinion herewith enclosed, provides in anticipation of the time when women case, brought by a bona fide holder, for

as follows : Any person who has been shall wear trousers, areaccustoming value, it could be shown, as defense,that 937. Garfelde v . The United States.

duly admitted and licensedto practice themselvestothe skirtsof anUlster at the time ofvotingand issuing the se- Appeal from CourtofClaims.It is here

the SupremeCourt of the StateofIlli- plete.Iamnot as afraidofanoverflow perty of the township was not in amount pursuance of thedepartmentadvertise

where counsel of thisstate areadmitted veyancers,however,who have reached suingofthe whole series. It is held that ment,creates a contractofthesame

ascounsel of such State, on the same their presentposition, not onlybecause therecitalof the bonds that they were force and effect as if a formal contract

terms bereinafter prescribed ,shallbe ad- theyareclever women ,butbecausethey executed andissuedby virtue of and in had been writtenout and signed by the

mitted and licensed to practice as an aremore clever than the average young accordance with the act of the legisla- parties. The Court of Claims, however,

attorney and counselor atlawin all the man .Each ofthem hastaken signal ture of theState,was sufficient to charge held thatthe contract inthiscasewas

courts ofthisstate,upon written appli- honors,oneofthemhaving wonprizes the township, and thedefense is notsus- invalid because the scheduleof time was

presenting to suchcourt proof that he over the heads of male students, while opinion.Justice Miller read a dissent, ishere said thatthe distance being given,

has been soadmittedto practice in the theother was faradvanced in the study inwhich Justices Davis and Field con- the number of trips per month tobe

Supreme Court of Illinois, and all other of medicine, when shewas persuaded to curred .
made, and the time of arrival and depar

States in the Union where counsel of turn her attention to law , and enter into
Under this decision , it would seem no ture given, the notice was sufficient to

this State are admitted as counsel of such partnership with the political economist.
State, onthe same terms hereinafter Such women as these are rare, itmust matter what may be the limitations sustain the contract, and valid . Justice

Hunt delivered the opinion ,

prescribed, and an affidavit of good be owned; and I may add that I think placed upon a municipal corporation as

moral character, and thatheis a resi- the qualities that go to makeaclever to the issuing of bonds, either by the

dent of said State of Illinois. ” Taylor's lawyer are especially rare in women. Constitution or the statute ; if the corpo 222. Franklin Fire Insurance Compa

(Wis.) Statutes, p. 1,344, % 39. Logical acuteness, impassibility that is
It shall be theduty of any court of unmoved by sentimentand appearances, poration does issue bonds in excess of py of Philadelphiav.Vaughan. Error

to Circuit Court of Arkansas. In this
this State, upon application and proof and strict impartiality are surely reqai- he amount allowed by law, and it is re

aforesaid , to admit any attorney of the sitein legal workers, yet , in thesethree cited in the bonds that they are issued the amount insured upon his goods, de

case it is said that in seeking to recover

State of Illinois,and all otherStates, " qualities women are conspicuously defi- in accordance with the provisions of the stroyedbyfire ,the insured was bound

etc., etc. Ibid. , p. 1,345, & 40. I was in- cient; and though several eminent judges
formed by severalmembers of the bar have differedfrom me, and though I law, and they are in the hands of an in- to prove onlyhis policy, his loss and ser.

of the court of which thelearnedChief heartily wish to uphold the women who nocent holder, that such corporation is vice or preliminary proofs.Defense was
that insured was not absolute owner of

Justice is a member, thatattorneys had attempt to break away from theoldcon- helpless, and can make no defense to the property , because it was not paid for

habitually been admitted under this act, ventional restrictions thatforbade them such bonds.
in full, andwas not to be removed from

and that I was the first attorney whose to do more than mix a pudding and

motion had been denied, and it was gen- make a pinafore, I cannot think that the

the place where it was purchased until

the balance of purchase money was paid .

erally supposed that Miss Goodell’s case woolsack is the truest and most fitting 908. United States v . Raymond, as. Thecourt find that there was no claim

was ihe cause which actuated the court feminine ideal. . A due course of serious signee in bankruptcy of Maybin and of the vender to any ownership of the

now for the first timeto disregard the reading and thinking will not,depend 12 other cases. Appeals from Court of property ,and that there was nothing in

plain provisionof the statute. Whether upon it, interfere with , but rather im- Claims. These are a number of cases in the circumstances stated to defeat the

women ought or ought not to practice prove upon , the mixing of the pudding which the identity of captured cotton

law I do not care to consider, but if the and the sewing of the pinafore ; but was lost and property of differentowners policy. Justice Hunt delivered the

court was influenced in its opinion by every woman who can read and thinks i could not be traced. Much of the cotton opinion.

motives founded on prejudice against not fit for one of the liberal professions, was taken for military or defensive pur

women in the practice of law, it mani. any more than the girl who has indulged poses in the siege of Vicksburg, and

fests a weakness inconsistent with the in gympastic exercises and school drill much of it was stolen, destroyed and 213. New York Life Insurance Com

long-recognized ability of the learned is fit to be a soldier. - Home Journal. lost after the surrender of Vicksburg: pany v. Henderson. Error to Supreme

ChiefJustice who delivered the opinion. All that was of any value was collected Court of Appeals of Virginia. In this

If the court continue to concede the REMOVAL OF MR. KETTELLE FROM PEO- aud became intermingled,and was stored case it is said the pleading,aswell as in .

power of the legislature as to this act, it

must of course do so as to the other acts RIA TO CHICAGO - ADDITION TO THE CHI was forwardedand sold by treasury questions of generallawalone, and no

in a common mass. In this condition it structions asked and refused, present

providing for the admission ofattorneys, cago BAR. - George H. Kettelle, late of agents. The court affirms the judgment Federal question was involved . Dis

DEPARTMENT CONTRACT .

INSURANCE.

COTTON CLAIM.

NO JURISDICTION .
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CRIMINAL REWARD.

WAR CLAIMS.

contract was executed before insolvency , / mentof the Circuit Court with costs, and to Innkeepers, p . 81, in which a landlord others withoutthe least delay, and cheap

missed for want of jurisdiction . The Company v. The State of Georgia. In the case into court, unless thecourt shall A SUNDAY QUESTION IN BALTIMORE.

Chief Justice delivered the opinion ; dis- error to the Supreme Court of Georgia. otherwise direct.
An exchange says: A case was decided

senting, Mr. Justice Bradley .

Strong, J. , delivered the opinion , re Adjourned to the time and place ap- in Baltimore, on Saturday,which will be

manding the causes for further proceed- pointed by law.
interesting to members of clubs, whose

ings, in conformity with the opinion of

wont it is to frequent their club-houses

The court adjourned on Monday , May at different times during the week, in

223. Sbaey , executor of St. Marie, v this court.

The United States. Appeal from Court No 728. Humboldt Township, etc. , v.
8th . for the term. cluding Sunday, for social purposes.

of Claim . In this case, courtagree with A. Long, et al.,Inerror to the Circuit

Four clubs of this character were recent

the Court of Claims that the claim of St. Court of the United States for the Dis.

Mariefor $15,000 for services in appre: trict of Kansas. Strong, J., delivered trates at Willenball, a report of which forethecourtbeing whether it was a

In a case that came before the magis- ly presented in Baltimore for vioiating

,

thereward . The giving of information the said Circuit court, with costs, etc. will be found elsewhere, the question violation of the law for these clubs to

wbich led to the arrest, say the court, Dissenting, Miller, Davis and Field, JJ . was raised as to whether an innkeeper supply, on their own premises, their

and the act of making it are distinct

things, and were so recognized in the W. Ross Appeal from CourtofClaims. licensedpremises. The magistrates de- well as on days. JudgeGilmor took the

No. 907. The United States v.George can be fined for being drunk on his own members and regular inmates with

firmed . Justice Swayne delivered the singthejudgmentof the Court of Claims, cided the case on the ground that the view that the clubs in question had not

opinion .

and remanding the cause, with direc- drunkenness was not proved ; but they .violated the law, and consequently gave

tions to award a new trial .
a verdict in their favor ; saying that the

intimated their opinion that the case was
COTTON - CONFEDERATE STATES - CONTRACT.

198. Whitfield v. The United States.

No. 185. Henry Miller et al . v . George not within the Act. The exact words of object of the Sunday law was to prevent

business traffic on Sunday, whereas in
Appeal fromCourt of Claims. In this w .. Dale etal . Inerrorto the Supreme sect. 12 of 35 and 36 Vict., c. 94,are:

case itis held thatcottonsold to the Con : Field, J., delivered the opinion,affirming way or other public place, whether a sale,no profitsas inducements to mem .

Every person found drunk'in any high- the club -houses there are no barter and

ident of Alabama,hereceiving confede- the judgmentof the said court in this building or not, or on any licensed prem- bership, nor any business relations,but

rate bonds in payment, passed to the
No. 128. Wm. Burdell et al. v.Augus- ceeding 10s.,” &c . This would certainly

ises, shall be liable to a penalty not ex- rather retirement from business pur

suits .

Confederate States and became theirproperty, liable to captureandconfisca- tus Denig andWm.E:Ide. Error to the include the landlord in the letter, if not
STEREOTYPING . – We are prepared to

tion by the government. Nordid it af southern district ofOhio .Miller, J., cided by some'Yorkshiremagistrates, stereotype books, newspapers and job

fect the transfer tỏat the Confederate delivered the opinion, reversing judg mentioned in Wharton's Law Relating work for publishers,authors,printersandStates afterwards became insolvent. The

and completed sales in such cases will be remanding the cause with directionsto was fined underthis section, having been

award a new trial . found drunk in bed in his inn by a po .

er than any other stereotype foundry in

enforced, although contracts of sale in

aid of rebellion wouldnot be. The w . C. Langley et al. ; in errortothe room , even after closing hours,comes

No. 197. Francis L. Markey et al. v . lice officer. That the landlord's private America .

Chief Justice delivered the opinion .
Circuit Court ofthe United States for within the term

OUR LEGAL AND CONVEYANCING BLANKA.

the

districtofSouthCarolina .Swayne, shown by the case of Patten v.Rhymer, -We are now printing all our blanks on

176. The United States v. Deckleman. J., delivered the opinion, affirming the ( 29 L. J.,189, M.C.),where it was held Byron Weston's linen paper, which will

Appeal from Court ofClaims. This

was decree of theCircuit Court in this cause, thatan innkeeper is guilty ofpermitting bear folding and re-folding without

a claim for damage by a Prussian subject with costs. ·

No. 216.
for detention of the ship Essex at New

James ?.Carrollet al.v. who allows his own private friends to crackingor breaking, and is pleasant to

Orleans by military authorities, in Sep- Joshuaand Thomas Green ;appealfrom play atcards for money inhis own pri- write upon. These blanks will be fur

tember, 1862. The substance of the de- the Circuit Court ofthe United States vate room ; and thiswas followed in Hare nished at the office for seventy - five cents

cisionis that by going to New Orleans for the district of South Carolina. v.Osborne, 34 L. T. Rep. N. S. 294. — The aquire.

the Essex subjected herself

to theopera- Swayne, J. , delivered the opinion , re- London Law Times.

tion of martial law , and must be content. versing the decree of the Circuit Court,
TO ATTORNEYS.

She went there for gain ,and voluntarily with costs, and remanding the cause AN OLD STATUTE.- A case came before
assumed all chances of the war into with directions to dismiss the bill.

whose presence she came. The Chief No. 503. G. D. Newhall v.Charles W. vice chancellor Hall, the other day, in

Justice delivered the opinion .
Sanger; appeal from the Circuit Courtof which a tenant for life under a settle.

the United States for the district ofCali- ment had disappeared , and the rever

The Trust Department of the Illinois

fornia . Davis, J. , delivered the opinion,
Trust and Savings Bank was organized to

205. A. H. Hammond etal . , appellants, reversing the decree of the Circuit sioners , under a statute passedin the supply a want of long standing in the

v . Mason& Hamlin Organ Company Court, with costs,and remanding the reign of Queen Anne, moved that the West . A responsible Corporation which,

Appeal from the Circuit Court of the cause with directions to dismiss the bill. tenant forlifeshould be produced at unlike individuals,doesnot die ,buthas

United States for the District ofMassa- Dissenting, Field and Strong, JJ. the door of the new church at Ching
chusetts . Justice Miller delivered the No. 199. Branch Sons & Co.et al . v. ford, Essex . The vice chancellor, after perpetuity ; which will receive on de

opinion ofthe court, affirming the decree City Council of Charleston et al. No. saying that his jurisdiction had not been posit moneys of Estates, or in litigation

of the Circuit court with costs.
195. Jacob Magee and Henry. Hall, Branch Sons & Co.; appeals from the ted the application, and directed that awaitingsettlement, or which, from any

plaintiffs in error, v.Manhattan Life In- | Circuit Court of the United States for the wife ofthetenant for life should reason , cannot be invested or loaned on

surance Company. In error to the Cir- the district ofSouth Carolina. Bradley, produce her husband one month after fixed time, and receive and execute trusts,

cuit Court ofthe United States for the J., delivered the opinion, modifying and service of the order.
and invest money for estates, individuals

Southern District of Alabama. Mr. Jus- affirming the decree of the Circuit Court

tice Swayne delivered the opinionof the in these causes , each party to pay their

It seemsstrange to us Americans that and corporations.

an English vice chancellor should at this All deposits in trust department of the

court, affirming the judgment of said Cir- own costs .cuit court in this cause, with costs and No. 201 . The Coastwise Company time consider that old statute in force , Illinois Trust and Savings Bank draw 4 per

interest.

claimants v. Nicholas de Las Casas. and order a wife to produce her husband cent. interest, and are payable on five

78. Charles R. Tyng et al, plaintiff's No. 202. Nicholas de Las Casas v. the
in error, v. Moses H.Grinnel. In error steamer Alabama. Appeals from theCir- at a church door within thirty days from days notice . Negotiable certificates are

to the Circuit Court of the United States cuit Court of the United States for the the date of the order. If this statute is issued when desired . Deposits in Sav

for the District of New York. Mr. Jus- southern district of New York . Bradley, in force in England, is it not in force ings Department draw 6 per cent. interest

tice Clifford delivered the opinion of the J. , delivered the opinion ofthecoutt, re- here ? We suppose, however, that our upon the usual regulations.

court,affirmingthejudgment ofsaid Cir- versingthe decree of the Circuit
Court, judges would hold itis not applicable to

The bank is located at 122 & 124 Clark

cuit court in this cause with costs.
Street ; has a paid -up cash capital of

proceedings in conformity with the this country .

PROPELLER GALATEA. opinion of this Court. Dissenting, Clif

$ 500,000, and surplus of $ 25,000.

211. Frederick Robert et al., appel; ford, J.

MR. ANDREW P. CALLAGHAN , of the

lants, v . Propeller Galatea, etc. Appeal
No. 221. The City of St. Louis v. The law book publishing house of Callaghan DIRECTORS :

from the Circuit court for theSouthern United States. Appeal fromthe Court & Company, of this city , leaves to-day W. F. COOLBAUGH , INO. B. DRAKE,

District of New York. Mr. Justice Clif- of Claims.Miller, J.,delivered the opin for the east, to be gone about three

ford delivered theopinion of the court, ion, affirming the judgmentof the Court weeks. Hewillvisit thelaw publishing C.M. LINDGREN,

Anson STAGER, L. B. SIDWAY ,

reversing thedecree of the Circuit court of Claims in this cause.

Dr. N. S. Davis,

with costs and remanding the cause with JNO. McCAFFERY,
No. 702. Isaac Taylor, collector, et al . houses of Albany, New York, Philadel R. T. CRANE,

directions to enter a decree affirming the v. James Secor andWm . Tracy: Miller, phia, Boston, Baltimore and Washing. Wm. H.MITCHELL, Isaac WAIXEL,

decree of the District court. J., announced the order of the court, ton . Mr. Callaghan is an energetic

modifying the decree in this cause.

GEO. STURGES, THEO . SCHINTZ,

CAMDEN AND AMBOY RAILROAD .
western business man, and our eastern

John CRERAR, H. G. POWERS,

219. Steam ferry -boat America , etc.,
publishers will do well if they succeed O. W. POTTER .

Appellants, v . Camden & Amboy Railroad

and Transportation Company. Appeal follows :

Amendments to rules were adopted as in infusing some of his spirit into their

OFFICERS :enterprises . The success of this house

from the Circuit Court for the Southern Add at the end of paragraph 3, rule 6 :
District of New York. Justice Clifford There may be united with a motion to is wonderful. Thereisbutonelarger L. B. SIDWAY , JNO . B. DRAKE ,

delivered the opinion of the court, re
Prest.

dismiss a writ of error to a State court, a publishing house in the United States.

versing the decree of the Circuit court, motion to affirm on the ground thatal

2d V. Prest

withcosts, and remanding the cause for though the record may showthat this

The whisky trials have again com- H. G. POWERS, Jas. S. GIBBS,

furtherproceedings, in conformity with court has jurisdiction , it is manifestthe menced in this district. D. Munn, for
V. Prest. ( 9-34 ) Cashier.

the opinion of the court. writ was taken for delay only, or that mer supervisor, is being tried for conspir

No. 900. Michael McStay etal., v. Jo- the question on which the jurisdiction
seph S. Friedeman . In error to the Su- depends is so frivolousas not to need acy to defraud the government out of its REPORT OF THE EXAMINATION OF

preme Court of California . Waite, C. J. , further argument.
revenue. He is being ably defended by LAW STUDENTS

delivered the opinion, dismissing the Add to rule 10 ,paragraph 1, so that it Colonel Ingersoll , Mr. Ayer, in his FOR ADMISSION TO THE BAR ,

writof Error for thewant of jurisdiction . will read as follows :Inall casesthe opening , for the government, stated a In the Supreme Court of linois , at the

No. 150. G. W. Haishman v . Bates plaintiff in error, or appellant, ( on dock. Will the proof sustain
County. In error to the Circuit Courof eting a case and filing the record), shall very strong case.

the United States for the Western Dis- enter into an undertaking to the clerk the statement. Containing all the questions propounded by the Ex

trict of Missouri. Bradley, J. , delivered with security to his satisfaction, for the
aminers; the Answers of the Students; the Remarks of

the Judges; the Final Determination of the Court; to

Just as we go to press, we learn of the getherwith the Rules of Court regulating the Admissionthe opinion , affirming the opinion of the payment of his fees, or otherwise satisfy

Circuit court with costs.
him in that behalf. death of Major James Brown, of the law Vol. II . - 120 pp. , 8vo.

No. 577. The Central Railroad and Paragraph 6, change so that it will readBanking Company V. The Stateof as follows : In all cases of dismissalfor firm of Brown & Mosness, of this city,
BY MYRA BRADWELL .

Georgia

want of jurisdiction, the fees for the copy at his residence , at 8 o'clock this mor

PRICE : Paper, 75 cta ; Cloth , $ 1.25
No :578. The Southwestern Railroad I shall be taxed against the party bringing I ning, after an illness of about ten days.

Law Sheop . $ 1.50 .

DECREES AFFIRMED.

AMENDMENTS TO RULES .

June Term, 1874 .

of Attorneys.
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CHICAGO LEGAL NEWS. and argued”by the counsel upon both against Coykendalı!

The Courts .

v.

and Others.

558 .

v.

The case was submitted to the court, ceived for which judgment was given If the mortgagees were not satisfied

they had the remedy in their own

sides The next day it was stated to the The proceedings in the case at law hands.

court by the counsel for the defendant, having been held valid, the telegraph They could at any moment invoke the

SATURDAY, MAY 20 , 1876. that proofcould be adduced of the pro company is entitled to the fund in con- aid of the law or interpose themselves

portion of the moneys in question which troversy, unless the appellants have without it.

belonged to other companies, and time shown a better right to it. The ques They did neither.

was asked to procure it. The applica- tion arises upon the mortgages. The InTheGalveston Road v. Gowdry, 11

tion was overruled , and the court gave civil law is the springhead of the Eng . Wall . , 482, substantially the same ques

judgment for $ 27,000 and costs. The lish jurisprudence upon the subject of tion arose as that we are considering.

garnishee thereupon excepted to the these securities. Originally, rccording Themortgage there contained provisions
UNITED STATES SUPREME COURT. ruling of the court, refusing further to that jurisprudence, mortgages of the touching ihe incomeof the road similar

time. class to which those ' here in question to those in the mortgages before us.

Nos. 557 and 558. - OCTOBER TERM , 1875. The case having been submitted to the belong, vested the fee, subject to be di: This court held that, at least until

W. S. GILMAN, N. A. COWDRY, LUTHER C. CLARK
court and argued by the counsel of both vested by the discharge of the debt at after a regular demand was made, those

and HENRY A. BARLING, Appellants, parties, the garnishee not asking for a the day limited for its payment. If de who received the earnings were not
557. jury , the record in this respect shows fault was then made the premises were bound to account for them.-See also
THE ILLINOIS & MISSISSIPPI TELEGRAPH COMPANY,

THE DES MOINES VALLEY RAILROAD COMPANY ,
no error. It is to be taken that both finally lost to the debtor. In the pro- The City of Bath v. Miller,'51Maine 341 ;

parties waived a trial by jury , and they gress of time more liberal views pre- Noyes , Receiver, v . Rich, 52 Maine, 115.

are bound accordingly. Phillips v. Pres- vailed , and the debt came to be con
Appealfrom the Circuit ficure o teren 'nited States for ton, 5 How., 278 ; Campbell v.Boyreau, sidered as the principal thing,and the think the appellants have no right to

Úpon both reason and authority we

21 How ., 224 ; Kelsey v. Forsythe, Id . , mortgage only as an incident and se thefund in controversy,
H. COYKENDALL , Garnishee, Plaintiff in Error. 86. The proceeding not having been curity. In the present state of the law, The decree of the Circuit Court is

The Illinois & Mississippi TELEGRAPH Company. acccording to the act of March 3, 1865, where there is no prohibition by stat . affirmed .

In Error to the circuite content or the United Statesfor any ruling of the court below excepted pursue threeremedies at the sametime.UNITED STATES SUPREME COURT.

GARNISHEE-THE EARNINGS OF AN INSOL to during the progress of the trial. He may sue on the note or obligation ,
No. 184 - OCTOBER TERM , 1875.

VENT R. R. CO. - RIGHTS OF THEMORT. Campbellv. Boyreau, supra; Guild and he may bring an action of ejeciment,

GAGOR TO THE RENT OR EARNINGS OF othersv. Fontin, 18How., 135 ; Kearney and hemay file a bill for foreclosure and JOHN MONTGOMERY, JE ;Assignee or Stewart, Por

THE MORTGAGED PROPERTY - PRACTICE .
v . Case , 12 Wall., 275 ; Dickenson v. The sale.-1 Hilliard on Mort., 9 , 62 ; Ib .,

,

1. The garnishee asked for further time to pro Planters' Bank , 16 Id . , 241 . The only 104,111 ; Andrews v. Sutton, 2 Bland, 665. The BUCYRUS MACHINE Works.

dace evidence. The case having been submitted pointattempted to be presented by the The remedy last mentioned was re

to the court and argued by the counsel of both bill ofexceptionswastherefusal ofthe sorted to in the State courtbythemort- In Error lo menos centrecruit be cemited States

the record in this respect shows no error. It is to court to give time for the production gogees in the second mortgage, those in

be taken that both parties waived a jury , and they of further evidence. If this subjectwas the first having
been inade parties, and FRAUDULENT REPRESENTATIONS – RIGHT

2. POWER TO EXAMINE Kuling.– That the pro- before us insuch ashape that we could that mortgage thus broughtbefore the
That the corporation had the right to rescind

ceeding not having been according to the act of consider it, it would be a conclusive an- court. That court, therefore, had full the contract'on the ground of fraud, and follow

March 3, 1865,this court has no power to examine swer that the matter was one resting in jurisdiction as to the rights of all the the property , oritsproceeds,wherever they could

ang ruling of thecontbelow,excepted to during the discretion ofthe court. Its deter- parties touchingboth instruments. It find it. This it did not do. But equity and good

3. DISCRETION OF THE Courr.- That if this mination, therefore, could not be re- would have been competent for the conscience required that the proceeds of property

queston was before the court in such a shape that viewed by this tribunal. court in limine, upon a proper showing, or that the property itself,'if unsold ,bereturned.
it could consider it , it would be a conclusive an

swer that the matter was one resting in the dis

The judgment of the Circuit Court to appoint a receiver and clothe him 2. Having no information to the contrary, un

cretion of the court. is affirmed .
with the dutyof taking charge of the til after the bankruptcy of Stewart and Porter,

4.Rights OF MORTGAGOR TO EARNINGS. - That

in the suitforforeclosure and sale in the State the case in equity .
This brings us to the examination of road and receiving its earnings, with erty fraudulent procured from it, the corpora

courtby the mortgagees in the second mortgage,

such limit of time as it might see fit to tion is not liable to the assignee of Stewart and

those in the first having been madeparties,and The bill was filed to prevent, by in- prescribe . It might have done the same

Porter for such proceeds.- ED. LEGAL News.

thatmortgage thus brought before the court,that junction, the collection of the moneys thingsubsequently, duringthe progress Mr. Justice Davis delivered the opin

parties touching both instruments; that it would upon which the judgment in favor of of the suit. When the final decree was
ion of the court .

have been competent for the court,upon aproper the telegraph companies was founded. made, a receiver might have been ap There can be no question , on the con

showing toappointa receiver and clothe him Thereis no controversy betweenthe pointed and required to receiveall the ceded facts ofthecase,that Stewart,receiving its earnings, with such limit of iimeas parties as to the facts .
income and earnings until the sale was Porter, and Wallace were co -partners

it might see fit to prescribe. When the final de . On the 16th of February, 1857, the made and confirmedand possession de under the firm name of Stewart, Porter

cree was made, a receiver might have been ap railroad company, by its then corporate livered over to the vendee. & Co. , so far as the transaction and con

and earnings until thesalewasmadeand confirmed name, executed a mortgage, andonthe Nothing of this kind was done. There tract with the defendant are concerned,

and possession delivered over to thevendee :that ist of October, 1868, by its corporate was simply a decree of sale. Thedecree and that they are bound to it bythe

it is clearly implied in these mortgages that the nameasaltered,executed another. Both was wholly silent as tothepossession duties and obligations arisingout of that

railroad company should have possession and re

ceive the earnings until the mortgagees should
were given to secure the payment of its and earnings in the meantime. It fol. relation . The firm of Stewart, Porter &

take possession ,or the proper judicial authority bonds, as set forth. A part of the prem lows that neither during that period, was Co. was formedat Sedalia,Missouri, in

should interpose. Possession draws after it the ises described and pledged by both inanywise affected by the action of the January, 1870, by Stewart and Porter, to

case the whole fund belonged to the company. mortgages, besides the road, was its in- court.
deal in agricultural implements , with a

and was liable to its creditors, as if the mortgages come. They were as if the decree were not.
view to include Wallace, if he chose to

did not exist. - ED. LEGAL NEws.] In case of default in the payment of

Mr. Justice Swayne delivered the interest or principal themortgagees tion, the decree may,therefore,
belaid join it,and the name of the partnership

Wallace

opinion of the court. were authorized to take possession and out of view . was sent by Stewart and Porter soon

Thesecases have been argued together collect and receive the income and earn The stipulation renders it unneces- after this to Ohio, where the works of

and willbedecidedtogether. Thecase ings of the road and apply them to the sary to consider the amendmezt to the the defendant, a manufacturing corpora

last mentioned will be first considered. debt secured , and upon the request of decree. tion , were situated , to make contracts

On the 24th of May, 1872, thetele- one-third of the bondholders to sell the Without that stipulation the result with it as their partner, if he elected to

graph company recovered in the Circuit mortgaged premises. would have been the same. It could become such . This election was all that

Court of the United States for the Dis. The conditions of both mortgages hav. not affectrightswhich had attached be- was required to render him a memberof

trictofIowa, a judgment for thesumof ing beenbroken the mortgagees in the fore it was made. the firm ; there was no necessity that he

$ 23,734.04 and costs . On the 13th of second mortgage filed their bill of fore
Nothing was done in the exercise of should sign any articles of co -partner

June following execution was issued . closure in the Circuit court ofPolkcoun- the right which the mortgages gave to ship.

The marshal to whom the process was ty, in the State of Iowa. Themortgagees the mortgagees to intervene and take Wallace, when he reached Obio,elected

directed, onthe 16th ofthatmonth, in thesecond mortgage, various judg- possession .We may ,therefore, lay out to join the firm . Pursuant to the ex
served it by attaching as garnishees sev- ment and lien creditors, among the for- of view also both these topics.

eral persons, one of whom was Coyken mer the telegraph company, were made
This leaves nothing to be examined his associates in business, he entered

press authority, conferred upon him by

dall, the plaintiff in error. On the 27th defendants .Onthe31stof May, 1873, but the effect of the mortgages, irre- into a contract of purchase with the de
of October, 1873 ,hefiled his answer, and a decree of foreclosure and sale was ren spective of any other consideration .

fendant, to whom he represented that

on the 27th of October, 1874, he filed a dered. It fixed the priorities of the sev. A mortgagor of real estate is not liable the firm , consisting of Stewart, Porter,

further answer. eral parties, and held thatthe judgment for rent while in possession . — 2 Kent's and himself, was solvent and doing a

By the first answer he admitted that of the telegraph company was a lien sub - Com ., 172. He contracts to pay interest, good business, and that Porter was

since he was garnisheed he had received ject to the mortgage in suit and other and not rent. In Chinnery v. Black , 3 wealthy. Previous to this the defendant

for, and paid over to the railroad comº specified liens. It ordered a sale of the Doug. , 391, the mortgagor of a ship sued knew nothing of the firm , but relying

pany more than $ 37,000. In his second mortgaged property . The road was still for freight earned after the mortgage on the truth of his statements, parted

answer he set forth that he was the in possession of the company. The de- was given, but unpaid . Lord Mansfield with its property to a firm composed of

agent of the railroad company at Des cree made no provision for disturbing said : “ Until the mortgagee takes pos. Stewart, Porter, and Wallace ; nor did it

Moines, and that his duties were to sell their possession, and none whatever as session the mortgagor is owner to all the learn thatWallace had retired from the

tickets andreceive and ship freight, and to the income of the road between the world , and is entitled to all the profit firm until after proceedings inbank .

to receive the charges upon such freight. time of the decree and the time of the made.” It is clearly implied in these ruptcy were commenced against Stewart

For the moneys received both for tickets sale. The telegraph company pro- mortgages that the railroad company and Porter. It dealt throughout, as it

and freight , a large proportion belonged ceeded , as we have stated, in disposing should hold possession and receive the had commenced, with a firm composed

to other companies, but how much he of the case at law . On the 20th of June, earnings until the mortgagees should of the three persons, and , so far as it is

did not know. All the moneys he re- 1873 , the appellants, who are thetrustees take possession or the proper judicial concerned , the firm was not changed.

ceived were regularly transmitted to the in the two mortgages, filed this bill . On authority should interpose. Possession It is true, before it closed its dealings

assistant treasurer of the Des Moines the 9th of September, 1873, after the draws after it the right to receive and it acted under the belief that this firm

company. sheriff had advertised the mortgaged apply the income. Without this the was insolvent, but this was a mistaken

The proper apportionment of the premises for sale , the decree in the State road could not beoperated and no profit belief, as the firm owed no one else ,and

moneys was made by the officers of that court was amended by providing for the could be made . Mere possession would the firm composed of Stewart and Por

company at Keokuk, and the Des appointment of " a special receiver of all have been useless to all concerned. The ter, which was insolvent, was not in

Moines company was accountable to the the income and earnings of the road ” right to apply enough of the income to debted to the defendant.

other companies for what belonged to between the date of the decree and the operate the road will not be questioned . By the terms of the contract made by

them . He was not in the employment time fixed by the sheriff for the sale to The amount to be so applied was within Wallace, on behalf of the firm , with the

of any other company or person during be made by him . This was done with the discretion of the company. The corporation, one car- load of machines

the time mentioned , and was not re- a saving of the rights of the telegraph same discretion extended to thesurplus. was sold and delivered at the time, and

sponsible to any other company or per company . The special receiver took It was for the company to decide what there was a further agreement to fill all

son for themoneys which he received , possession on the 15th of September, should be done with it. In this condi. orders as soon as practicable. From

as before stated .
1873. The sale by the sheriff was made tion of things, the whole fund belonged time to time orderswere made andma

The gross amount received by him , on the 17th of October, 1873. The to the company and was subject to its chines forwarded. They were generally

between the time he was garnisheed road was operated by the company up control. It was, therefore, liable to the shipped direct to the different persons

and the appointment of the receiver to the timewhen the receiver took pos- creditors of the company as if the mort- who had engaged to sell them for Stew

who took possession of the road , was session . gages did not exist. art, Porter & Co., and the proceeds of

$ 27,000. During this period the fund was re They in no wise affected it. these machines, when sold , were de
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voted , with the consent of all parties, to construction of the road of said compa- have been contemplated , but in the one called the floating debts of the company

discharge the debt due the corporation, ny ; to be paid to the companyassoon as more than that may have been contem -were said to be something over three

and the unsold machines were returned the track of said road should have been plated and expected, and this may have hundred thousand dollars.

to it. located and constructed through said been the prevailing motive for assent to a A receiver was appointed. An amend

It had the right to rescind the contract city, town or township respectively. To subscription. It cannot be doubted that ed bill wasthen filed which set out in

on the ground offraud, and follow the this was attached the following proviso : a subscription would have been voted more detail the various facts stated in

property or its proceeds wherever they Provided, however, that the proposition in many cases where a donation, or a the original bill and also included nu

could be found .' This it did not do, be- to appropriate moneys to said company loan of credit would not bave been . merous plaintiffs besides those in the

cause its agents and officers had no rea- shall be first submitted to a vote of the If, then, the State cons:itution pro- original bill .

son to believe that Wallace had actually legal votersof said respective townships, hibited donationsto railroad companies, These various parties were stockholders

misled them to its injury until after the towns or cities , at a regular annual or made after its adoption , the actof the of the road , and also judgmentand other

machines were allsent forward. But specialmeeting, by giving at leastten legislature of 1867 becameineffective af- creditors, and it was stated in the amen ,

equity and good consicencerequiredthat daysnotice thereof;and a vote shallbe terJuly2, 1870. After that datethe ded bill that if the propertywas placed
the proceedsof property obtained from taken thereon by ballot at the usual power no longer existed in themunici. in the hands of a receiver, and thus a

it by fraud should be paid to it,or that place of election, and if the majority of pality. foreclosure prevented by the sale , under

the property itself, if unsold , be return votes cast shall be in favor of the appro We do not say that the new constitu- execution ofthe property, the company

ed. This was recognized by Stewart, priation, then the same shall bemade, tion could annulorimpairany contract might be placeć upon a stable footing,

Porter and Wallace, and the arrange- otherwise not.” The second section em that was made between thetown and the andthat something might be realized

ment by which this was done is binding poweredand required the authorities of railroad company, during the time in for the stockholders andthe creditors.

on them and the corporation. The ma- said municipalities to evy and collect a which the townhad authority to make The receiver took possession ; various

chines did notlose their identity,nor tax and make such provisionsasmight it. A constitution can nomoreimpair applicationswere made by him tothe

can it be said that they formed a partof be necessaryfor the prompt payment ofthe obligation of a contract than ordi: court ; moneywas paid underthe direc

the permanent siock of goods of the the appropriation under the provisions nary legislation can . But the record tion of the court, and contracts also en

bankrupts, Stewart and Porter, so that ofthe law . exhibits no contract made before July tered into with approbation of the court ,

they can be considered as having there The authority given to the town of 2, 1870 The town voted on the 20th by which the receiver became liable to

by obtained credit. Their creditors, Concord by this statute was not to sub day of November, 1869, that it would pay certain moneys from time to time,

therefore ,havenorighttocomplain,as scribe to the stock of the railroadcom- makea donation, provided thecompany and to issue certificates — a very objec
thesettlementwas made in the absence pany, butto make an appropriation or would run its railroad throughthe town. tionalthing - which,however,thecourts
of actualfraud. And themere fact that donation in aid of the construction of Onthe 20th of June, 1870,the company have, to some extent, countenanced of

when itwasmade the corporation knew the road,and even that donation was gave notice of its acceptance of the dona late,while the property is in possession
that Porter and Stewart were insolvent, not permitted tobe made until after the tion. But the town was notempowered ofthe receiver ; but only tobe permit

does not render it fraudulent underthe completion of the location and construc- to make the donation until the road was ted, I think , under extraordinary cir.

bankrupt law. The transaction by which tion of the roadthrough the town. It located and constructedthrough the cumstances;so ihat the EdgarCircuit
it got part of the machines back and has been strenuously insisted during the town. It had no authority to make a Court had retained possession of this

received the proceeds of thoee which argument that the act conferred no contract to give . And the acceptance property for a very considerable time.

had been sold , was, under the circum- power upon the town tomakean appro was an undertaking to do nothing, which The only defendant to the original

stances, most 'equitable; and it cannot priation or donation by the issuing of the company was notbound to do before and amended bill , was the Illinois Mid

be defeated by the consideration that bonds or certificates of indebtedness. the authority ofthe town to make a do- land Railway Company. These were

Wallace,after he hadmade the contract, It is said other provision was madefor nation ,or toengage to make adouation substantially the facts: When, in Feb
was allowed to retire from the firm . It the donation ; provision by the levy and came into existence. What is called the ruary,two creditors, AlbertandMorris
would be a greatwroug to the corpora collection of atax. We do not care, acceptance ofthe railroad company can- Grant, citizens ofGreatBritain, and rep

tion,whoknew nothingofthis, orof however, to discussthis matter, forin notbe construed asan engagementto resenting themselves to be bondholders
the untruthfulnessof Wallace's repre- theview which we have of the case it locateand build the railroad through the of all these various companies merged

sentationsuntil after the property had isquite immaterial. A popular election town. Itamounted to nomore than say into theIllinois Midland Railway Com
all been delivered .It always dealt with having been held, and a majority of ing.“ if we build our road through your pany , cameinto court and asked to be

the firm ascomposedof Stewart, Porter, votes cast at the election havingbeen town,we will receive your gift." There made parties defendant, and also for
and Wallace .Havingnoinformation to in favor of the appropriation,it may be was,therefore,noconsideration for the leaveto file across-bill. At thesame
thecontrary, until after the bankruptcy conceded thatpayment of the appropria- town'spromise to give,even if thepop timeSecor,representing himself to be

of StewartandPorter,and the receipt tion could lawfully have bee: made in ular vote can be considered a promise. trustee of the mortgage executed by

of theproceeds of its own property town bonds, instead ofmoney,if the There was no contract to be impaired. the Peoria,Atlanta & Decatur R.W. Co.,
fraudulentlyprocured from it, thecor- donation itselfwas authorized. Thereal A contract should be clearly provedbe asked to be made a party. An order

poration is not liable tothe assignee of question is, whetherthe authorityto fore it invokesthe protection of the fed. was accordingly made by thecourt.

Stewart and Porter for such proceeds.
make the donation existed when it was eral Constitution. The order seems to have anticipated the

Judgment affirmed .
made, The act of the legislature of We conclude, then , that at the time actual application -- the order being on

1867 may have been authority for a do- the donation was made there was no the 7th of February , and the application

nation at anytime prior to July 2, 1870 authority in the municipality to makea not being in fact made in the clerk's of.

UNITED STATES SUPREME COURT and no authority at all afterwards. And donation to the railroad company, and fice until about the 15th of February.

No. 43. - OCTOBER TERM , 1875. '
such we think it was. The popular vote consequently no authority to issue the This, perhaps, is not material. They

in favor ofan appropriation was on the bonds. It follows that the bonds and were made parties, on leave given by

THE TOWN OF CONCOBD, Plaintiff in Error. 20th of November, 1869, but it was not coupons are void.
the court . They then filed answers to

THE PORTSMOUTH SAVINGS BANK . itself an appropriation or donation, and The judgment is reversed , and the the original and amended bill- , in which

In Error to the Circuit Court of the United States for untilthe railroad was located and con
the town was not authorized to make it record is remitted for a new trial . Secor setup that he was mortgagee and

trusteeof the Peoria , Atlanta & Decatur

structed through the town . Before that
EFFFCT OF CONSTITUTION ON ACT AUTHO . We are under obligations to the law road ; that he represented thirteen hun

RIZING TOWN TO SUBSCRIBE OR MAKE time, and before any attempt at a dona dred thousand dollars for which the

DONATIONS TO RAILROAD COMPANIES. tion or appropriation was made, the au- firm of Bishop & McKINLAY, of Paris, mortgage was given, and that the

The Townof Concord yoted,on the 20th of No- thority to makeitwaswithdrawn.If 111. , for the followingopinion: plaintiffs were seeking to make the

vember, 1869 , that it would make a donation , provided the companywould run its railroadthrough vote of June 30th , 1870, the new consti- U. S. CIRCUIT COURT, S. DISTRICT property , which he states wascovered

the town: On the 20th of June, 1870, thecompany tution of the State, which came into

OF ILLINOIS.
by the mortgage, available to them to

pay the claims which they had against

ihe town was not empowered to make the dona: operation on the 2d of July, 1870, an OPINION MARCH, 11 , 1876. these companies , alleging an indepen

tion until theroad was located and constructed nulled, we think , the power of munici
through the towninat had noauthority to make a palities to make donations to railroad Henny Hervey et al..2. THE ILLINOIS MIDLAND dent fact — that theMidland Railway

company, and all these companies, were

Gertaking totde nothing which thecompany was companies. Itordained that “ no city, APPLICATION TO REMOVETHECASE FROM insolvent,and that they had not property

bound to do before the authority of the townto town, township, or other municipality enough to pay the various mortgage

make a donation,or to engageto make a donation shall ' ever become subscribers to the
The statutes relating to the removal of cases debts against them , ard that the bonds

impaired. A contract should be clearly proved capital stock of any railroad , or private from State to FederalCourtsconstrued.The Court secured bythe mortgage ,werea prior

before it invokes the protection of the Federal corporation , or make donation`to, or states in what cases,and by whoma causemay be lien over the claims represented by

Constitution. Thatat the time the donation was loanitscreditin aidof such corporation . removed from astate Circuit to a Federal Court. the various claimants in the original and

to make a donation to the railroadcompany,it Provided , however, that the adoption of
amended bills .

having been taken awaybythe Constitution of this article shall not be construed as Opinion by DRUMMOND, J. These were also the substantial allega

1870, and , consequently,no authority to issue the affecting the rightof any such munici This case we think is not in such a tions of Albert and Morris Grant, with

bonds, and the bonds andcoupons are void.- [ED. palityto make such subscriptions,where condition thatwecan at presenttake the exceptionthat they represented in

the same have been authorized under jurisdiction of it. their answer that they were bondhold

Mr. Justice Strong delivered the opin- existing laws by a vote of the people of We will state its condition , and the ers ofthese three companies. They al

ion of the court. such municipalities prior to such adop. reasons why we cannot assume jurisdic- lege also that there was a mortgage made

The bonds to which the coupons in tion .” This article,in our opinion ,makes tion. by the Paris and Decatur road, of which

suit were attached purport to have been a clear distinction between subscriptions There was an original bill filed in the they held bonds, and also by the Paris

made under legislative authority given to the capital stock of a railroad com- Edgar county Circuit court, on the 11th and Terre Haute road, of which they

to the town officers by the act of March pany, or a private corporation, and of September, 1875, by one Henry Her- were the owners of the bonds, but who

7, 1867. Their recitals make direct refe- donations or loans to such corporations. vey, who claimed to be owner of the the mortgagees and trustees were they

rence to that act by its title , which is set the latter are prohibited under all majority of the stock of various railroad do not say . All that is stated is

forth at length, with an averment that circumstances. The formermay stillbe companies ; the Paris and Decatur, R. that there were mortgages or deeds of

they were issued under and by virtue of made, if they have been authorized by W.Co.. the Peoria , Atlanta and Decatur trust to secure bonds of which they were

it . The primary question, therefore, is a vote of the people prior to the adop. R.W. Co.,and the Paris and Terre Haute the holders.

whether that statute did in reality give tion of the constitution. A very able R. W. Co., all of which had been merged Now this was the status of the case

to the supervisor and clerk of the town, and ingenious argument has been sub . in the Illinois Midland Railway Compa- when, on the 16th of February these de

power to execute and deliver town bonds mitted to us, aiming to show that in fact ny and which was made a defendant. fendants, Albert and Morris Grantand

on the 9th day of October, 1871 , ( when the article makes no such distinction , The only plaintiffs in the original bill Secor, filed a petition in the clerk's office

the bonds were in fact issued), as an ap: and that donations and subscriptions were Hervey and some judgment cred- of the Circuit Court of Edgar county, to

propriation or donation to the railroad are put upon the same footing ; but we itors of the Peoria and Decatur R. W. have the cause removed to this court,

company. The first and second sections cannot yield to it our assent. No mat- Co. for the reason that there was a contro

are the only ones to which reference ter what may have been the intention The original bill alleged that there versy , which could be wholly deter

need be nade. By the first it was en of the mover of the proviso, the intent were very large claims in judgment and mined as between the trustee and these

acted that certain incorporated towns of the framers of thearticle ,and of the otherwise against these various compa- bondholders and the plaintiffs in the

and cities, and towns acting under the people adopting it, must be gathered nies and that executions had been issued original and amended bills ; and if that

township organization law, (among from the article itself. There was rea- and that owing to the purchase by the were so there would be no objection

which it is conceded the town of Con- son for the distinction . For subscrip. Peoria and Atlanta R. W. Co. , of the in one aspect of the case for the court

cord was one,) should be and were sev . tions to capital stock the municipality other roads, it could not be ascertained to take jurisdiction, because the lan

erally authorized to appropriate such got something for which there was at how thejudgments could be collected or guage of the law is,that when the

sum of money as they might deem pro- least a possibility of return , more than appropriated, and therefore asked for the controversy is wholly between citizens

per, to the Chicago, Danville and Vin- was possible in the case of donation . appointment ofa Receiver. of different States, the court may

cennes Railroad Company, to aid in the ' In both cases public convenience may The claims outstanding – what are have jurisdiction , althongh perhaps

v.

the Northern District of Minois .

THE EDGAR CIRCUIT COURT.
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the implication is, there may be other whatever it may be. So, in relation to is not property enough to pay the bonds petition of the executor, that he was

controversies in the case between other the bondholders who are foreigners and -and to make it appear that they are authorized by a decree of that court to

parties . plaintiff's, with the others. merely nominal parties. sell , and did in pursuance of the decree

It can hardly be sald that is true It is not therefore in this aspect of the The Court - That may not be true. sell all the lands of which the testator

in this case. For instance, in the origi- case a controversy wholly between citi . Mr. Ingersoll - I say I supposed that | died seized, to pay the debts of the es

nal and amended bills , there is no allu zens of different States, but it is a con- would be sufficient. tate . The lands passed into the hands

sion whatever to any of the bonds troversy between the citizens of a for The Court - I think the proper allega- of bona fide purchasers, and many of

issued - to any paramount claim over eign country and citizens of one or more tion would be to allege, that they were, them have since been conveyed to other

that of the stockholders and the judy. of the United States . from these circumstances,mere nominal parties, who have made valuable im

ment and other creditors. But it is in It has occurred to us as a question parties. provements, and from that cause and

sisted that the property , if put in the whether or not these difficulties may be It does not seem that we had better the general prosperity of the country ,

hands of a Receiver, and taken care of, removed , as in this very complicated make any order in the case. they have risen greatly in value. Mr.

and an arrangementmade by which the case it has been suggested might per: R. N.Bishop -It will be proper , then , Douglas died in June, 1861 , his will was

floating debt can be paid off,it can be- haps be better for the interest of all for the Circuit Court of Edgar Countyto admitted to probate in July following,

come valuable to the stockholders ; and parties that this court should take juris. take notice and proceed with the case. and in 1864, the sale of the property to
there is nothing in the original or the diction of the case . But of course we Judge Treat—The case is not here . pay debts, took place.

amended bill to indicate that the Mid- can only take it where the law enables Mr.Bishop - I will state I have been Complainant claims to have been a

land Railway Company, which is a us to do so . It is said that the Midland perfectly willing toadopt the suggestion creditor of the estate, but she never pre

citizen of this State, has no interest in Railway Company, which is the only of the court, as to the removal of the sented her claim ,whatever it may have

the property. And it is manifest that other defendant, has no interest in this cause here at the proper time , as soon as been agair'st the estate for allowance.
the case cannot be transferred without controversy . If it be true, if it is actu- I have consulted my client, to strike out In 1874, Robert M. and Stephen A.

affecting the interest of the Midland ally, insolvent, and all these various rail- everybody tsat stands in the way. Douglas,who had then become of age,
Railway Company very seriously, and road companies of which it is the suc Bishop & McKINLAY, for the plaintiffs. conveyed by quit claim deed whatever
the only ground upon which it could be cessor, are also insolvent, and there is ROBERT 0. INGERSOLL, for defendants. interest they had in the undivided half
transferred by these bondholders and not more than enough , or not enough , to of thelandsin controversy to complain

this trustee is that the Midland Railway pay the bonded debt, then it may be ant . The consideration named in the

Company is a mere nominal party . that and the other companies are merely Through the kindness of the law firm deed is nominal , but it is alleged the

If it is a real party, it being one of the nominal parties. They may have no of TULEY , STILES & LEwis, of this city ,we conveyance wasmade in consideration
defendants as well as the bondholders real interest in the controversy. So have received the following opinion : of the indebtedness due from the estate

and the trustee, it is a controversy be perhaps it might be if the stockholders to her. Upon obtaining this title com

tween that company as one of the de- were parties and the stock was of no SUPREME COURT OF ILLINOIS . plainant filed a bill for partition, claim

fendants and the judgment and other value whatever. ing to be the owner in fee of one half of

creditors, the plaintiffs in the original The controversy then would be, No. 312. – OPINION FILED JANUARY 21 , the property, and that the proceedings

and amended bills, and therefore it can- whether the bondholders should have 1876. under which the executors sale took

not be wholly determined as between this property or the judgment, and SUSAX W. HARRIS v. Moses W. LESTER et al . place were void . Making defendants

these parties who seek for a removal . other creditors represented in the tbe unknown owners of the interest of
Appeal from Cook.

But, independent of that, it appears original and amended bills . Mrs. Douglas, and persons holding un

that Albert and Morris Grant are citizens But we cannot assume now, in the SALE OF REAL ESTATE TO PAY THE DEBTS derher as partiesclaiming the other half,

of Great Britain . Theyare not citizens present aspect of the case, as it appears
OFA DECEASED PERSON - JURISDICTION and also the purchaser at the executors

of one of the States of this Union , which upon the record , thatthis is so . It is ALLY - AFFIDAVIT OF NON -RESIDENCE sale, and parties claiming under him.

we think is the meaning of the last clause alleged on one side,it is true, but it is in PUBLICATION NOTICE- RESTORING LOST She asks to have the title to one half of

of the second section of the act of the an answer which has not, as yet, judi
RECORDS- RECITALS IN DECREEASTO the lands in controversy established , and

PUBLICATION - EFFECT OF FAILING TO that the proceedingsof the courtand the
3d of March , 1875 ,under which this case cially come to the knowledge of the MAKE GUARDIAN A PARTY AS SUCH .

is sought to be removed . court, and this allegation is entirely executor's sale thereunder, be declared

1. WHAT A SUFFICIENT AFFIDAVIT .---An affida void ,and removed, as a cloud upon her“ Between citizens of a State and for different from that in the bill .

eign States, citizens or subjects," is one We think that it must affirmatively ap- sworn io by u party,before some person who has title. Most of the defendants answering

ofthe conditions under which the fed- pear thatthe courthas jurisdiction. aues oritaapelea chehewas to administer oathsuch admit thedeath,will,and seizure ofthe

eral court has jurisdiction. Now “ citi. These answers were filed in vacation . in any cause,or in any particular way,without

zens of a State ” there means citizens of TheState court has never had its atten- any caption whatever, it is, nevertheless,an affi
tor's sale .

one of the United States,and the suits tion drawnto them — they never have having been filed in that cause; and what possi- holdersall acquired title in good faith ,There is no controversy, the present

contemplated are suits between citizens come under its judicial cognizance inany ble differencecan it make,whether the title of the

of one of the States of the Union on one way. Itis to be observed that the Mid- cause was written on the face above the affidavit, for a valuable consideration ,and with

side and foreign States or citizens or land Railway Company has never an
or on the back of it, or not at all ? no other notice of any defect in their

2. JURISDICTION. - Thatshould courts hold judg: respective titles, than what may appearsubjects on the other.
swered, and the Paris and Decatur R.R., ments invalid , as having been pronounced with .

Then the section proceedsto say , “ and The Paris and Terra Haute R. R. ,The out jurisdiction, for such unsubstantial reasons, on the records of the court under which

when in any suit mentioned in this sec- Peoria, Atlanta and Decatur Companies purchasersat judicial sales prould haveslight se the executor's sale was made. A great
tion there shall be a controversy which have never appeared directly in the 3.NOTICE . - That the notice contained every many objections havebeen taken to the

is wholly between citizens of different case, nor have their trustees or mort- thing the statute required it should contain, ex validity ofthe proceedings,underwhich

States," (that means different States of gagees, except Mr. Secor. cept a description ofthe premises to be sold ,and defendants obtained their titles, but
was published for the requisite length of time .

this Union-not citizens of one of the The Midland Railway Co. may admit 4. RESTORING RECORDS ON EX -PARTE AFFIDAVITS. being collaterally assailed as they

States of this Union and foreign States, it, or it may appear to the satisfaction - Thatwhere the records in a case aredestroyed are , it will onlybe necessary to notice

citizensor subjects : and the suits re- ofthecourtthatit has only a nominal beiderEndinestored by the court upona ex parte such as haverelationto the jurisdiction

ferred to are the suits which can be interest , and so of the other parties interestedthe proceedings to restore the lost files
affidavits, withoutnotice to the parties adversely of the court to pronounce the decree.

fully determined as between them ,) named. are without authority of law and void . That the No principal of law is better settled ,

" then either one ormore of the plaintiffs It may be remarked further there was power of the court to replacethat which has been than where a court has jurisdiction of

or defendants actually interested in such no necessity for these bondholders, Al- cannot be invoked except upon reasonable no: the subject matter, and the persons of

controversy may remove such suit.” bert and Morris Grant, to be made par- tice to parties adversely interested . the parties, its judgment or decree when
.

Now, as I havesaid, we cannot deter- ties. The trustees could act for them ,as juäicial record contains evidenceof its ownValid questioned collaterally will be held valid ,

mine the controversy, whatever it may there seems to be no antagonism or ily, and should the testimony dehors the record and notwithstanding the court may have

be, between these parties seeking a re- breach of dutyon their part, especially itselfbeadmitted to contradict or vary itsrecitals, proceeded irregularly , a purchaser in

moval, and the plaintiffs in the original under the allegation contained in it would render such records ofno avail, and de- good faith under itsjudgment or decree

and amended bills without affecting the Secor's answer, that he is requested tion to the rights of parties once solemnly adjudi- will be protected. This rule has its foun

controversywhich may existbetween by them to appear forthe protection dated; hence all records must be tried and con- dation in the policy ofthe law , and is
the Midland Railway Company and of the bondholders. He is so far ac 6. RECITALS IN Decree As To PUBLICATION.– intendedtogive permanancyto all judic

them ,and therefore it is not wholly a tually interested, within the mean; That when a decree is attacked collaterally, the ial transactionsandrights acquired there

controversybetween the parties seeking ing of the lastclauseof the second meritalejanidantitappearing to the court that the under. The petition for the sale of the

suchremoval and the plaintiffs in the section ofthe act of1875, asto enable sinddefendants have been dublicnotified of the lands of the estate was by the executors

original and amended bills. him to represent them , although he is a dancewith the statute in such casemadeand pro- filed in the Circuit court of Cook county.

Why there was this distinction made mere trustee, yet as a trustee repre- vided,” will be regarded as sufficient evidence of It is in the usual form , and contains

-why the languagewasdropped in the senting their interests, he can become the defendants,as the law directs. every material allegation necessary to

last clause of the sectio ', which is con a party to the suit. 7. PAROL EVIDENCE AS TO SERVICE. — Where ser- give the court jurisdiction in the pre

tained in another part — it is not for usto So then, if it did appear, or shall be vice is by summons, verbal testimony cannot be inises. It sufficiently appears fromthe

determine. It is sufficient thatthe madetoappear that these various rail received aprovincer saideiurn That can conlybe record, thereal estate was situated in

phraseology is changed, and seems to be road companies are only nominally in- where the service is by publication ,when parol said county, and that it had been the

limited when less than the whole of terested , and are nominal parties to this evidencemay be received to prove the notice was residence of the testator. Under the

the plaintiffs or defendants have the controversy , if the trustees shall come 8. A DISTINCTION. — Thatthere is a marked dis . statute said court had jurisdictionto or

right to remove the suit so that they in and desire to appear as defendants, tinction in the cases where the decree is assailed der the saleof the real estate to pay

must be citizens of different States of for the purpose of directing and controll- on errororappeal,and wherethe same isattacked debts. The heirs of the testator and his

the Union, and the controversy must be ing the litigation,and if it shall prove 9. OMISSION OF PersON. - The court states the wife, all of whom were devises under

wholly between them .
that there is no other real controversy . effect of omitting a person whom the statute says the will were made defendants. A sum

In this case it is not so. There is a in thecase, except between them as rep- shall bemade a party. mons in the usual form was issued

controversy between citizens of the resenting the bond holders and the las was made a party defendant in the proceed: against them , butwas returned by the
same State, namely, some of theplain- judgment and other creditors of these ing to sellthe land,and whether she was describ- sheriff, not found as to all of the defend
tiffs, citizens of Illinois,and the Midland various companies, and that they are ed as widow, devisee,or guardian, or by no de ants. Our statute has made provision

Railway Company , also a citizen of Illi- citizens of different states - then we
11. RIGHTS OF CREDITORS. - That persons who where the defendants in any such pro

nois . think that the court may take jurisdic. purchase at judicial sales, have rights that are ceeding are non -residents of the State,

Again , it is stated in the application tion . just as sacred ,and as much within the protection for bringing them into court by publica
for removal, that some of the plaintiffs Mr. Ingersoll - This case then remains ofthecourt, as the rights ofminors.- TED . LEGAL

News. )
tion .

are foreigners. Waring and Company as it is, as I understand it , as though no This was done, but one of the princi.

are bondholders , and are citizens of motion had been made. I will try to Opinion by Scott, C. J. pal objections urged as showing a want

Great Britain and Ireland , and another make it appear to this court by proper Subject to the payment of his debts of jurisdiction in the courtto pronounce

party isa citizen of Cana:la. These are evidence on giving the other parties no Stephen A. Douglas devised all his real the decree, is that the affidavit of Jack

included among the plaintiffs in the tice . estate, one half to his wife, Adele Doug. son as to the non-residence ofthe several

amended bill . The Court-We understand that the lass, and the other half to his two sons, defendants is a nullity , and thereason

Of course they are to be affected by the Circuit court of Edgar county sits on Robert M.and Stephen A. Douglas. He assigned is, it was not entitled in any

settlement of any controversy between Monday. I think you had better ap : nominated his wife and Daniel P. court, or in any cause, nor could it be

the other plaintiffs and these defendants pear before that court and make your Rhoades, as executors of his will , but told from it who was the plaintiff that

who seek a removal . For instance, if it regular application , and then if what is only the latter qualified and took upon was sueing thepersons called defendants.

is to be held that the trustee of the proposed is true a proper case may be himself the duties of the trust imposed. The argument is, that such a paper is not

bondholders seeking the removal are to made. Such proceedings were subsequently had an affidavit, but weare unable to appre

have a prior claim over the judgment Mr. Ingersoll — It seemed sufficient to in the Circuit court of Cook county, ciate the reasoning by which such a con

creditors, then a foreigner is to be af say in theanswerand petition, that the where the testator had resided, and clusion is reached . Anaffidavit is simply

fected by that adjudication of the court, 1 road is utterly insolvent, and that there where the lands are situated, on the a delaration on oath in writing, sworn
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to by a party, before some person who the record ,and further finding that the Barnett v. Wolf, in many points is analo- estate to pay debts,because the guardian
has authority und law to adminis- notice had been published in the Chica- gous wit the case at bar, and its rea- in that capacity was not made a party

ter oaths. It does not depend on the go Post, and a certificate of such publica- soning is conclusive on this branch of with the heirs. A guardian, ad litem ,

factwhetheritis entitled in any cause, tion made,whichhadalso been lost,and thecase. Therecan be no serious doubt was, however,appointed by the court

or in anyparticular way. Without any in likemanner directed a copy of it to that the publication notice found inthe for the heirs that were alleged in the

caption whatever, it is nevertheless an be filed as a partofthe record . These record is the one substituted for the petition to be minors,who took upon

affidavit. proceedings were had in the Circuit original by the court on the ex parte himself the trust,and assumed to act in

All the statute requires in such cases court withoutany notice to thepetition. hearing in March,1870. Regarding it as their behalf.

is, that petitioner shall file an affidavit er in the original cause , or to any of the we must do, as constituting no part of The guardian of the minor heirs is

in the office of the clerkof the court in purchasers at the executor's sale orto the record , itfollows the record contains oneofthe persons whom theStatutedi

which his petition is pending, showing any other person adversely interested . no publication notice. Hence the ques- rects shall be made defendant to any

that any defendant resides,orhasgone Nearlysix years had elapsedfromthe tion arises,whethertherecital in the proceeding had on the part of theexecu

out of the State, to authorize the clerk making up of the final order in the orig. decree " itappearing to the court that tor or administrator to sell real estate to

tomakepublication astosuchdefend- inal cause after the sale,and we may the said defendants haveeach beenduly paythe debtsof the deceased, but

ant.It does not require the affidavit presumeit had been off the docketsfor notifiedof the pendency of said petition whether theomissionto make such guar
shall beinany particular form , or even that length of time. There being no no- by publication in accordance with the dian a defendant would affect the juris

that it shall be entitled in the cause. Pe- tice toany whose interests were to be statute in such case madeand provided," diction ofthe court as to personsregu

titionerisonlyrequired to file with affected or theadverse party, the pro- will be regarded as sufficient evidence of larly before it,isa question thatis

the clerk ofthe court in which the peti- ceedings torestorethe lost hiles were the factthat due publication was made pressed uponourattention, as affecting
tion is pending, an affidavit showing that without authority of law , and void . This as to all the defendants as the law directs. the validity of the decree under which

any defendants resides or bath gone out proposition is so plain it need not be In all collateral proceedings we enter the executor's sale was made. It would

of the State ,” to authorizethe clerk to elaborated. Herewasa proceeding to tainno doubt such pendencyissuffi- doubtless be a ground of error inany

make publication . The record in this make apublication notice a part of the cient evidence ofservice by publication direct proceeding to reverse the decree,

casedeclares affirmatively,anaffidavit record, in place of the original one lost as to defendants, nothing appearingin but where the decreeis assailed collat

showingthat all the defendants in the from thefiles,whichwouldin the opin therecord to the contrary, and to war- erally, itwould seem the omission ofany
proceeding in the Circuit court to sell ion of counsel, show the court had no rant the decree as in cases of regular no person whom the statute directs shall

the real estate of the testator,were non- jurisdiction of thecause,and yet the par- tice by publication. Thereisabsolutely be made defendant,in such proceedings,

residents of the State,was filed in the tiesmost vitally interested had nono nothing in this recordafterexpunging would not render the decree void as to

office of the clerk of thecourtin which tice any steps were beingtaken in the thatwhich was improperly introduced persons made parties,and over whom

the cause was pending with the files of cause. The title of all the purchasers at into it, to show the court found unad- the court had jurisdiction by service of

the cause immediately before publica- the executor's sale and their grantees in visedly or incorrectly on this jurisdic- process or otherwise. At most it would

tion wasmade, and thatisall thelaw possession ofthe property to be affected tional fact . It was the provinceofthe be but error, andwould not concern the

required to be done.Thisviewof the was to be invalidated if this adjudication courtatthe thresholdoftheinvestiga- jurisdictionof the court. In Botsford

meaning ofthe statute is a full and com- of the court is to bepermitted to stand tionto determine whether it had juris. O'Conner, this question was considered,

plete answer to all the subtle reasoning in a proceeding to which they were in diction of the defendants in any lawful and it was there said : “ We do not un

of counsel upon this subject. Theaffi- no wisemade parties, andofwhich wayin that proceeding,and thatquestion derstand the statute as requiring all

davit is fully identified as havingbeen neither they nor any oneinterestedin it did determine,and recorded its solemn persons in interestto bemade parties,
filed in that cause, and what possible maintaining the decree of the court had finding and judgment. Upon the to confer jurisdiction of the subject

difference can it make, whether the title the slightest notice . On the plainest authority of the adjudged cases in this matter upon the court. The court ac

of the cause was written on the face principlesofnatural justice the orders of court, the record stating the court found quires that jurisdiction from the death

above the affidavit,oron the back of it, theCircuit court to restore the lostpub- the defendantshad been duly notified of the party seized oftherealestate;

or not atall.Uponwhatprinciple, or lication notice andmake the substituted ofthependency of the petition , by pub- the grant of letters testamentary, or of

by what process of reasoniog however one a part of the record, must be regarded lication in accordance with the provi- administration, and his indebtedness,

subtle, could so trifling an omission, even as anullity. The power of the court to sions of the statute, and nothing ap- and filing the petition,showingthese

ifthe statute had directed the affidavit replacethat which has been lostor de- pearing to the contrary,such findingis facts. These are facts which conferjuris

to beentitledin the cause, which it does stroyed ,from the files forany cause can- evidence of theexistenceof thatjuris- diction upon the court asto thesubject
not, be regarded in a collateral proceed- notbe invoked except upon reasonable dictional fact. According to the doctrine matter.** * The failure to makethe

ing'as of sufficient importanceto vitiate notice to partiesadversely interested. of Botsford v.O'Conner et al.,57I11..72, guardianadefendant may be an error,

a solemnjudgment of a court ofsuperior Theauthoritiesin this court and else- where the service is by summons,verbal but it can notbeheld to be necessary to

jurisdiction, long years after it had been where are to this effect. Heyworth v . testimony cannot be received to prove the jurisdiction of the court, because he

pronounced, and after parties strangers Collins, 60 Ills ., 328 ; Freeman on Judg. or aid it. That can only be shown by is notmade a defendant, and the omis

to the record had acquired rights under ment, Sec. 89,
the officer's return . It is no doubt oth- sion is not objected to in the court

it. Should courts hold judgments in The court in the original cause found erwise, where service is by publication , below . We cannot hold that the court

validashaving been pronounced with it appeared, “ the defendants have each when parol evidence may be received to thereby failed to acquire jurisdiction

outjurisdiction, for such unsubstantial been duly notified of thependency of said prove thenotice was published. Before over those properly in court.”

reasons, purchasers at judicial sales petition by publication in accordance any court will proceed to adjudicate But aside from this view of the law,

would havė but slight security for the with the statute in such case made and upon the rights of parties litigant, the Mrs. Douglas was made a defendantwith

titles to their property . provided. ” Evidence was offered on the presumption is, it heard evidence, and the heirs in the proceedings had in the

But a question is made as to the suffi- hearing of this cause to prove the no . was in some legitimate mode satisfied Circuit court , to sell the real estate, and

ciency of the publication notice to give tice contained in therecord was the only the defendant had been duly notified , whether she was described as widow,

the court jurisdiction of the persons of publication ever made, and was the one according to the provisions of the stat. devisee, or guardian , or by no descrip

defendants because it didnot contain a upon which the court must have relied. ute so as to conferjurisdiction . tion at all , is a matter of no consequence .

“ description of the premises described But one purpose could have been had in In Reddick v. The State Bank , 27 III . , Having been made a defendant, and

in the petition.". The statutory pro- view in offering this evidence, viz : to 145, it was said : “ It is to be presumed duly notified of the pendency of the

vision is, the notice shall contain the contradict the recitals in the decree and that no court will state of record the petition , it will be presumed she was in

names of the parties thereto, the titleof establish the factin opposition to the existence of facts which had no exist- court, and could defend in any capacity

the court, and the time and place of the solemn finding of the court, the defend- ence, or pass a decree or render a judg. she chose. She was the widow of the

return of the summons, and a descrip- ants had not been notified of the pend. ment, unless proof of service or notice testator and under his will she was a

tion of the premises described in the ency of the petition in accordance with were actually produced.” In Moore v. devisee and guardian of his minor chil

petition . ” The notice in fact contained the provisions of the statute. Even for Niel , 39 Ill . , 256, it was objected that the dren. It would be a work of superero

everything the statute required it should this purpose it was inadmissible under notice was defective in not stating the gation in making her a defendant to

contain , except a description of the any rule of law with which we are fa. first and last days of publication, as the describe her in three distinct capacities.

premises to be sold , and was published miliar. We had occasion in the recent statute required. The decree, however, the law will require no such useless for

for the requisite length of time. case of Barnett v. Wolf, (Sept. T. 1874, ) recited that, “ it appearing to the court mality . It is suficient to answer all the

The original records of the Circuit to considerthis question fully. The doc that notice according to law was given requirements of the statute in such cases,

court in which the proceedings to sell trine of that case is, the record of a court of the pendency of this cause.” It was that the guardian is in fact made a de

the lands of the testator were had were can never be contradicted, varied or ex- held that this recital in the decree was fendant with the heirs and brought into

destroyed by fire in 1871. All the evi. plained by evidence beyond or outside sufficient evidence that the proper no- court, whether such party is described

dence we have of the contents of the of the record itself. Any other rule tice had been given. The court approve as guardian or not. It would be more

original records in that cause is derived would be most disastrous in its results. the cases of Gibson v.Roll, 28 II ., 92, regular to designate the guardian offi

from a certified copy of the record that A judicial record contains evidence of and Goudy v. Hall, 36 111. , 319, and says : cially, but it is mere form , and theomis.

was made in 1870, on the application of its own validity , and should testimony “ Although the certificate of the printer sion to do so would not deprive the

the widow and heirs to have the clerk de hors the record itself be admitted to was defective, yet we must presume court of jurisdiction .

make a complete record of all the files of contradict or to vary its recitals, itwould from this recital that the court received The other objections taken to the va

the cause on the record books of the render such records of no avail and de- other evidence of the date of publica- lidity of the proceedings under which

court, under theprovisions of the statute fective sentences would afford but slight tion ." defendants obtained title, all relate to

which gives a party the right to have protection to the rights of parties once The case of Miller v . Handy, 40 Ill . , mere irregularities, but do not concern

complete record made at his own cost. solemnly adjudicated. Hence all records 448, is a well considered case, and on the jurisdiction of the court. Some of

When the clerk came to make up the must be tried and construed by them- the authority of Reddick v. The State them might have been fatal on error or

record no copy ofthe publication notice , selves. Bank, and Goudy v .Hall , the court says: on appeal, but not being jurisdictional

or the publisher's certificate, could be The wisdom of the rule of law on this. “ The record, therefore, stating the fact do not vitiate the proceedings when

found among the files. This fact he re- subject is apparent from what was done of the return oftwo nihils — and nothing called in question collaterally. We have

ported to the court.
in the case at bar. The files of an old to the contrary appearing - must be held therefore omitted any discussion of them .

A petition was then filed by the par- newspaper, were examined and a notice prima facie evidence at least of the ex- Undoubtedly the court had jurisdiction

ties interested in which they recited the published in it is produced and offered in istence of that fact; and there is nothing of the subject matter to order the sale of

proceedings to cause a complete record evidence to contradict the finding of the in the case to show that the finding of the real estate of the testator to pay the

to be made up, and theinability of the court on a jurisdictional fact in acause the courtwas not in strict accordance debts of the estate, and havingacquired

clerk to comply with the order, and with tried before it. It is a matter of common with the fact." jurisdiction of the persons of all the

it brought into court what they insisted notoriety, of which the court may take Other cases in this court are to the parties whom the statutes direct to be

was a copy of the publication notice and notice that at the date the proceedings same effect. made defendants by publication, in ac

a copy of the proof of publication, and were had in the original cause other It will be observed that there is a cordance with the provision of the stat.

asked that such copies might be filed as newspapers were published in the coun- marked distinction preserved in all the ute, notwithstanding the court may have

of the proper time, and be substituted ty of Cook. Non constat such a notice as cases where the decree or judgment of proceeded irregularly, its decree and the

in place of the originals so lost or mis- the statute requires in such cases may the court is assailed on error, or on proceedings had thereunder were effec

laid in making a complete record. On have been published in some one of appeal, and where the same is attacked tual to pass the title of the heirs and

this application the court heard ex parte them , or even in the journal in which in a collateral proceeding. This distinc- devisees to the lands sold to the pur

affidavits, and on the 28th day of March the alleged defective notice was found, tion explains the apparent conflict in chasers at the executor's sale.

1870, an order was entered finding that and by fraud or accident lost from the some of the cases on this question. By This is a contest between a creditor of

the publication notice part of the files files. But it is unnecessary to elaborate his will Mr. Douglas made his wife, the estate and purchasers at the execu

in the original cause had been lost and the argument or multiply illustrations, Adele Douglas, the guardian of his tor's sale under a decree of court with

could not befound, and directed the one for the rule on this subject is settled by children during their minority, and the jurisdiction of the subject matter, and

recited in the application, be substituted the decision of this court , and we see no point is made the Circuit Court had of the persons of the parties affected ,

in the place ofthe one lost, as a part of reason to depart from it. The case of no jurisdiction to order the sale of real ( Continued upon page 278. )
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INSURANCE - THROAT DISEASE.

PREMIUM NOTE - NON PAYMENT OF INTEREST

-DAYS OF GRACE.

a

a State into a Circuit Court of the Uni- these shares, assessed under the laws of for the office, is an able lawyer, a finede

CHICAGO LEGAL News. ted States. Massachusetts at their fair market value, bater, and has had experience as a legis

SALE OF REAL ESTATE TO PAY DEBTS , and paid the tax. In the same year he lator. In this capacity he served his

LeI vincit .
JURISDICTION ATTACKING PROCEEDINGS was again taxed in Tiverton , under the constituents faithfully and with distin

COLLATERALLY - AFFIDAVIT OF NON -RESI aws of Rhode Island , for the same guished ability. He took a leading part

DENCE - RECITALS IN DECREE AS TO Publi. shares. Held that this second tax was in securing the passage of the law au

CATION - RESTORING Lost RECORDS - FAIL- valid .
thorizing the refunding of the taxes to

ING TO MAKE GUARDIAN Party . — The RECEIVER - Trust DEED. — The opinion the people illegally assessed under the

CHICAGO : MAY 20, 1876. opinion of the Supreme Court of Illinois, of the Supreme Court of Tennessee, by act of 1869 .

by Scott, C. J. In a case brought to test FREEMAN, J. , holding that the beneficiary
SENATOR STEELE is a candidate for the

the validity of a sale of the real estate in a trust deed may have a receiver ap- office. He was a leader in the Sen

of the late Senator Douglas to pay his pointed ,and proceeds of the security ate, is one of the most eloquent

CHICAGO LEGAL NEWS COMPANY, debts, made by order ofthe Circuit court impounded for his benefit during the speakers in the State, was one of the Re

of Cook county, the court held that an litigation, after his right to a sale of the visors of the Statutes of 1874 — and many

affidavit is simply a declaration on oath property has been adjudged . of the reforms in the laws of that year

originated with him . He is a lawyer ofIEBMS : -TWO DOLLARS por annum , in advance in writing, sworn to by a party, before

Single Copies, TEN CENTS , some person who has authority under NOTES TO RECENT CASES.
ability , and whatever he does he will do

the law to administer oaths ; that it does well and faithfully.

Mr. Callahan is a candidate for this .
We call attention to the following opin- not depend upon the fact whether it is

The U. S. Circuit Court, E , D. of Mis
entitled in any cause or in any particular position . He is an able lawyer, and an

ions, reported at length in this issue : 302,
way ,without any caption whatever; it is, souri,by DILLON, J., 3 Cent. Law J. , honest man. He was a member of the

held that the words “ throat disease , ” in house in the last general assembly , and
PRACTICE — THE EARNINGS OF AN INSOL- nevertheless, an affidavit; that it makes

VENT R.R. Co.-The Rights OF MORTGA no difference whether the title to the
a proposal for life insurance,mean some in that capacity served his constituents

GORS TO THE EARNINGS.—The opinion of cause was written on the face above the
thing more than a temporary inflamma

with marked ability . -

the SupremeCourt of the United States, affidavit, orontheback of it, or notat tion,which ,atthe time the proposal was

by SWAYNE, J. , as to several questions of all ; that if courts should hold judg
made, was cured.

Obituary .

practice, and holding that where there ments invalid , as having been pro

are mortgages foreclosed against an in. nounced without jurisdiction, for such
MAJOR JAMES Brown, of the law firm

solvent railroad company , and the court unsubstantial reasons,purchasers at judi Judge Brown, of Michigan , in the U.

does not appoint a receiver to run the cialsales would have slight security for S. Circuit Court, W. D.Tenn., in Jarman ofBROWN &Mossess, of this city, de

road, ormake any order in regard to the the title to their property. Thatwhere v . St. M. Ins. Co.
, 3 Cent. Law J., 303,hela parted this life onthe13th inst. , after an

earnings, that the company is entitled the records in a case are destroyedby thata premium note,when negotiable, and three children. MR. BROW was

to the earnings until the possession is fire, and restored by the court upon ex is entitled to grace, like other commer born at Ash Ridge, Brown County, Ohio,

taken under the mortgages, the same as parte affidavits, without notice to the cial paper, and that a tender of interest on the 2d of July , 1835. He was

if such mortgages did not exist, and the parties adversely interested, the proceed - on such note,within the days ofgrace, brother of thelate Wm. B. Brown, Col

companybeingentitled to the earnings, ings to restorethe lost filesare without will preventa forfeiture for non-payment one of the seventieth Ohio regiment of

they were liable to the creditors of the authority of law andvoid ; that a record of interest at maturity of the note. infantry, who was killed at the battle of
the company. contains evidence of its own validity , SETTING ASIDE A DISCHARGE IN BANK

Atlanta.

FRAUDULENT REPRESENTATIONS — Right and should testimony de hors the record
RUPTCY - LIMITATION ,

The deceased served in the same regi

TO RESCIND CONTRACT. — The opinion of be admitted to contradict or vary its re . Judge Parker. of the U. S. District ment, as one of the bravest of soldiers,

the Supreme Court of the United States, citals it would render such a record of Court,W.D. of Arkansas, in Pickett v. during four years, when he attained the

by Davis, J. , as to the right of a party in no avail. All records should and must McCarick, 3 Cent. Law J., 303 , refused to rank ofMajor, and, after the war,estab

case of fraudulent representations, to be tried and construed by themselves. follow the opinion of Tart,J. , in Perkins lished his residence in Ford County, in

rescind the contract, and follow the The court states that recitals in a decreev, Gray, 3 N. B.R. , 772, that a discharge this state, where he held the office of

property or its proceeds. will be regarded as sufficient evidence of may be attached at any time for fraudu- superintendentofschools, for two terms.

EFFECT OF THE ConstitUTION OF 1870 on publication, and when the decree is at- lantconcealment, and held, that, al. He commenced the practice of law in

ACT AUTHORIZING TowntoMake a Dona- tacked collaterally; that thereisa though undertheordinary statutes of 1869 ;cameto Chicago in 1871,where he

TION TO AR.R.Co. —The opinion of the marked distinction in the cases where limitations, the ruleis, that where the has since been engaged in the success

SupremeCourtofthe United States,by the decree is assailed onerroror appeal, cause ofaction is based upon fraud, the ful practiceof hisprofession. Hewas

STRONG, J., holdingthat the bonds and and where thesame is attacked in a col: statutedoes not commencetorun until an activemember of the United Presby.

coupons in suitissued by the Supervisor lateral proceeding, the effect of not it has becomeknown to the party injured terian Church,a goodChristian, an ex

and clerk of the town of Concord, under making the guardian of one of the by the fraud; still, asby Section 34 of emplary gentleman, and a lawyer of rec

the act of March 7, 1867 , are null and minor defendants a party stated. The the bankrupt act, it is positively pro- ognized ability .

void. The Court states the effect of the court says Mrs. Douglas was made a party vided that the discharge may be contes

Constitution of 1870 , upon acts of the defendant in the proceedings to sell the ted within two years after the date there
THOMAS S. BOWEN, a member of the

legislature authorizing towns and cities land, and whether she was described as of, this mustbetaken asthelimit,and Ottawa,III., bar, died at hisresidence,

to subscribe to railroad stock or make widow , orguardian, or by no description the plea of the statute of limitations is in East Ottawa, on Monday last. MR.

donations to railroads. The act of at all , is all a matter of no consequence. not a good plea.
BOWEN was one of the soldiers of the

1867 was authority for a donation at As Judge John M. Wilson used to say,
late war. He enlisted as a private sol

any time prior to July 2, 1870, but this opinion “ bristles with fine legal
dier, and lost his right arm in battle ;

was no authority at all afterwards ; questions.” It settles the law upon sev
The Supreme Court of Nebraska, in B. since the war he has practiced law in Ot

that ' the new Constitution annulled eral important questions of practice. & M. R. R. Co. , v. Westover, 10 Western tawa. He was thirty-two years of age,

the power of municipalities to make This ruling of the Supreme Court will Jurist,277, held, where damage is caused and highly respected by his professional

donations to railroad companies ; that have a tendencyto put a stop to the by the escape of fire from a railroad en- brethren and friends. A meeting ofthe

a clear distinction is made in the sharp practice of throwing a party out gine, the burden is upon the company to Ottawa bar was held at the court house,

Constitution between subscriptions to of court,because he does not happen to show that their engine was properly con. on Tuesday, at which a committee was

the capitalstock of a railroad company , entitle his affidavit exactly as thecase is structed , equipped and operated ; and appointed to draft resolutions,and report
or a private corporation, and donations entered on the docket,

the question of the efficiency ofsuch con- at a meeting to be held to ·day .

or loans to such corporations. The lat NOTE-USURY-What Law GOVERNS. — struction and equipment, is one of fact

ter are prohibited under all circum- The opinion of the Supreme Court of the for the jury ; that it is not necessarily Rev. DAVID J. PERRY, of Normal town.

stances ; the former may still be made, District of Columbia, by Olin, J., hold- negligence for a railway company to per- ship, Ill . , died at his residence on Mon

ifthey have been authorized by a vote ing that a promissory note actually made mit dry grass to remain on its right of day morning, aged 80 years, from paraly

of the people prior to the adoption of and signed in the city of Washington, way. The fact, however, is evidence sis, which first disabled him about two

the Constitution ; that after July 2, 1870, but dated at Leavenworth , in the State for the jury, who may find negligence years ago. Mr. Perry was for many

the day when the new Constitution be- of Kansas, and sent to the Second Na- from it. years the pastor of the first Presbyterian

came effective, the power to make dona- tional Bank of Leavenworth , and by it church of Bloomington. After retiring

tions no longer existed in the munici. | discounted, is to be governed as respects THE ATTORNEY GENERALSHIP. from the active duties of the ministry ,

pality. The principle announced in a question of usury by the laws ofKan The people of the State are interes- he held a position in the McLean county

this opinion will relieve several towns sas.
ted in having a good lawyer and an bank . He was the father of the wife of

in the State from the payment of their PersonAL PROPERTY TAXED IN ONE honest man fill this position. It is grati- John M.Scott, the esteemed chiefjustice

bonds donated to railroads.
STATE MAY BE TAXED IN ANOTHER.—The fying to know that there are so many of the supreme court of this State. He

REMOVAL OF CASES FROM STATE TO FED- opinion of the Supreme Court of Rhode good lawyers who are qualified to fillthe was a good citizen , a christian gentle

ERAL COURTS.— The opinion of the Uni- Island by DURFEE, C. J., where a resi- position , and will take it. The Republi- man, and much respected by all who

ted States Circuit Court for the South- dent and taxpayer in Tiverton , Rhode can Convention meets next week, at knew him .

ern Districtof Illinois, by DRUMMOND, J. , Island, owned certain shares of manu- Springfield. Mr. Edsall, the preseut in

construing the statute relating to the re- facturing corporations, organized under cumbent, has performed the duties of his CHIEF JUSTICE GILPIN, of Delaware, was

moval of causes from a State Circuit the laws of Massachusetts, and located office with ability, and has kepta watch. taken suddenly ill at the court house, at

Court into the Federal Courts, and stat- with their property in Fall River, in that ful eye over the interests of the State, Dover, on Saturday, 29th ult. , and in an

ing in what causes and by whom a case State, where all their property was in and is a lawyer of recognized ability. hour was dead . Heart disease was the

may be removed from a Circuit Court ofl vested ; was taxed in Fall River for SENATOR CANFIELD, who is a candidate I cause .

RAILROAD BURDEN OFNEGLIGENCE

PROOF.
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it.

v.

( Continued from page 276. ) in the notes was 12 per cent. per annum tice who presided atthe trial prejudicial State, except such as are exempted from

and it cannot be said complainant bas after the maturity ofthe notes until paid . to the defendant. The defense interpo- taxation by the laws of the State."

any superior equities over defendants, Twelve ( 12) per cent. per annum being sed was that of usury; and as we think The language is plain . It clearly

becauseshe dereigns title from the heirs the highest rate of interest allowed by there was no evidence in the case,all of makes the shares ofany corporation,

who were minors when the proceedings law to be taken for the loan of money in which was recited in the bill of excep- whether manufacturing or other,whether

were had . Purchasers at judicial sales the State of Kansas. These notes not tions, proving or tending to prove any without or within the State, liable to tax

who invest their capital upon the faith being paid at maturity, some or all of usurious agreement, the judgment of the ation , if the owner is an inhabitant of

of a decree of court of competent juris, them , new notesweregivenin renewal, court below must be affirmed with costs . the state, unless such shares are exempt

diction have rights that are just as sacred and the new notes secured the payment ed from taxation by the laws of the state.

and as much within the protection of of the amount due, including principal SUPREME COURT OF RHODE At the time the tax now sued for was

the court as the rights of minor heirs. and interest, at the rate above men ISLAND . assessed , shares in the stock of a manu

With the wisdom ofthis sale in the first tioned .
facturing corporation of another State

instance , and of the propriety of making Thus went on the dealings between OPINION March 21 , 1876.
was not exempted from taxation by the

it in the manner it was, are questions Smootand the bank until all of theloan CHARLES DYER, Collector of Taxes, v. JOSEPH laws of thisstate. Uponwhat ground

with which this court has nothing to do of $20,000 , and interest thereon was paid, OSBORN . then can we hold that the assessment of

in the present case. The defendants are except a note for $ 7,000, dated the 27th PERSONAL PROPERTY TAXEDIN ONE STATE the tax was illegal and void ?
in no way responsible for it , and are in of November, 1873, payable 90 days after MAY BE TAXEDIN ANOTHER STATE . The defendant says the practice of as

no way answerable for anyirregularities date at the bank in Kansas,made by 1., owned certain shares of manufacturing corpo sessorsin regard tothe taxation of such

thatmayhave intervened in conducting Smoot andPomeroyand indorsed bythe rations organized under the lawsof Massachusetts, shares has varied, and thatin a majority
other defendant, Darling, upon which and located with their property in Fall River in of the towns such shares bave not been

The decree dismissing the bill will be note this suit is brought.
that State, where all their property wasinvested . taxed to their owners living in thisState.

affirmed . The plea interposed was the general sessed under the laws of Massachusetts at their A practice under a statute which has
Decree affirmed . issue. Under that issue was attempted fair marketvalue, andpaid the tax.Inthesame been uniform and long continued is en

TULEY, STILES & LEWIS, attorneys for to be tried whether, if the loan was not
year he wasagain taxed in Tiverton under the titled to weight in construing a statute,

the appellees. usurious in its inception , it did not be Held, That under Gen. Stat. k . 1., cap.38. & 1 , if the construction is open to serious

come so by the arrangements tbat were and cap. 39, 10, this second tax was valid. doubt. The practice here invoked has
SUPREME COURT, DISTRICT OF made on the renewal of the various notes

2. Hed, further, that it did not conflict with

COLUMBIA ,

Art.1., & 2 of the Constitution of RhodeIsland, not been uniform , and we do not think

that were given. Without stopping to which provided that the burdens of the state there can be any serious doubt ofthe
inquire whether the defense of usury oughtto be fairly distributed among its citizens." true construction of the statute .

IN GENERAL TERM.
may beinterposed to a suit brought upon

3. Held , further, that the Massachusetts tax,

even if valid , could not divest Rhode Island of its
The defendant contends that the as

JANUARY , 1876. a promissory note where the plea of the jurisdiction, and that the amount of tax levied sessment, even if within the statute,

18, within reasonable limits at least, a legislative,THE SECOND NATIONAL BANK OF LEAVENWORTH general issue is alone interposed,onlook :
was illegal and void. He does not point

ing through this cause it seems quite un
not a judicial question ."

to any specific provision of the Constitu
SAMUEL 8 Moot, SAMUEL C. POMERoy and EHUD necessary to consider that question. DURFEE, C. J.-This is an action on the tion of either the State or the UnitedN. DARLING ,

The defense seems to have relied case to recover a tax of $ 280.00 assessed States which is infringed by the assess
At Law.–No. 12,432.

mainly on three propositions : on the defendant in the town of Tiver- ment, or by the statute which author

1. A promissorynote, actvally made and signed 1st. That the notes given to secure the ton , in the year 1874. The defendantized it, but he plants himself upon the

in the city of Washington, but aated at Leaven: original loan of $ 20,000, being actually pleads in bar of theaction, thatin com broad ground that the assessment of

Second National Bank of Leavenworth, and by it made and signed in this city and sent to pliance with anotice given bythe asses- such a tax isnotthe exercise of a legiti

discounted, is to be governed as respects a ques. Bank of Leavenworth ,and by it discoun. sors as prescribed by the statute, Gen. mate power of the State. He has cited

tion of usury by the laws of Kansas. ted , it was a contractmade in Washing . Stat . R. I. cap. 40, 86, he rendered an numerous cases which he contends sup

2. To take out interest in advanceon discount- ton , and notinKansas,and that the law account onoath as requiredby& 7 ofthat port this position. The cases specially

3. A contract for a loan of money at a rate of upon the subject of usury in this Dis- chapter, and this tax was duly assessed referred to are Greenv. Van Buskirk, 7

interest which is legal in the place wherethe contrict mustgovern this contractof loan, by the assessors uponthe ratable prop- Wall. 139; Railroad Co. v. Jackson , 7

a State where the rate of interest is lower, is not instead of the usury laws of Kansas, the erty and estate in said account men. Wall. 262;State Tax on Foreign -held

usurious, provided it be not a mere device to rate of interest authorized to be con- tioned, and was by him promptly paid Bonds, 15 Wall . 300; Jones v . Town of

evade the lawsof the State where the money is to tracted to be paidbeingmuch less per to the collectorof taxes,andhe further Bridgeport, 36 Conn. 283 ;Hoyt v.The.
annum than the rate allowed by the law avers and pleads,“ the taxes in the plain- Commissioners of Taxes, 23N. Y. 224 ;

The case is stated in theopinion of the of Kansas . tiff's declaration mentioned were as- Duer v Small, 17 How. Pr. 201 ; People

court.
Wethink this proposition cannot be sessed upon other property of the de. ex rel. Trowbridge ». Com , of Taxes, 11

REGINALD FENDALL for plaintiff. maintained. No valid contract was fendant, to wit : upon forty shares of the N. Y. Supreme Ct. 595 .

T. T. CRITTENDEN for defendant. made for this loan of $20,000 , until the capital stock or corporate property of In Green v.Van Buskirk , 7 Wall. 139 ,

Mr. Justice Olin delivered the opinion notes offered as a security for its pay: certain manufacturing corporations, or a resident of New York mortgaged per

of the court. ment were accepted bythe plaintiff,and ganized under the laws of the Common- sonal property in Illinois to secure an

The action in this casewas brought by the money advanced upon them .It wealth of Massachusetts, and located existing debt. In New York no record

plaintiff as holder of a promissory note seems hardly necessary to inquire with their said property in the city of or delivery of the property was required

made by the defendants, Smoot and whether, in such a transaction, the law Fall River, in the said commonwealth, to give the mortgage effect, but in Illi

Pomeroy, bearing date on the 27th of of usury of this District should be ap- whichsaid shares were of the par value nois the mortgage without record and

Nov., 1873, for $ 7,000, which note was plied to it,or thelaw oftheStateofKan of $ 40,000 ; all of which said capital delivery was ineffectual as to third per

made payable to the order of the defen: sas, in which State the plaintiff had a stock of said corporations was then in- sons. The property was attached in

dant, Darling, at the Second National legal existence and nowhere else . vested in lands, factory buildings, tene. Illinois after the mortgage was made and

Bank, Leavenworth, Kansas,with 12 per 21. That by the arrangement entered ment houses, permanent and movable before it could be recorded. The Su

cent. interest until paid. This note thus into by which the discount was taken out machinery and stock in process, all loca- preme court of the United States held

made and indorsed was transferred by of the proceedsof these notes, whether ted and established in Fall River afore that the property, thougb personal, being

indorsement to the plaintiff. of original or renewals, the contract was said , and said shares in the said corpo- situated in Illinois , was subject to the

The cause was tried at the Circuit usurious. rate property were all taxed to this law of Illinois, in respect to attachment.

court in this district, before Justice This proposition cannot be sustained. defendant in said Fall River at their fair In Railroad Co. v . Jackson , 7 Wall.

Humphreys, which resulted in a verdict To take out interest in advance, is dis- market value, and which said tax in said 262, the point decided was that interest

for the plaintiff, though I cannot find counting a note without regard to the Fall River heduly paid ; and thisdefen - on bonds issued by a corporation created

that in the record ; but I suppose if the rules of rebate or discount, and there is dant avers that the tax in the said plain- by two States, and binding the road in

verdict had been in favor of the defen no distinction between bankers and oth- tiff's declaration mentioned was assessed both States, could not be specifically

dants, they would not have brought the ers. Manhattan Bank v. Osgood, 15 on the said shares in the said corporate taxed in one of the States. In this case

casebere on a bill of exceptions, and I Johns., 168 ; Bank of Utica v. Wager, 2 property , and not upon other and differ the bondholder was a non -resident.

think for this reason , and this alone, Cow ., 712 ; New York Fireman's Insu- ent property or estate of the defendant, In State Tax on Foreign -held Bonds,

that the verdict of the jury must have rance Co. v . Ely ., 2 Cow., 678 ;New York andthat the said property was not rata 15 Wall. 300, it was decided that bonds

been against the defendants. Fireman's Insurance Co. v . Sturges, 2 ble in the said town of Tiverton, and issued by a railroad company of Pennsyl

But this is by no means the chief ob- Cow .. 664 ; Utica Insurance Co. v . Blood that the said tax mentioned in the plain- vania and Ohio, and held by a non -resi

jection to this paper called a bill ofex- good , and 4 Wend . , 652 . tiff's declaration and assessed thereon dent, were not taxable in Pennsylvania,

ceptions. After wading through the bill 3d . That some one or more of the re . was and is illegal and void ,” etc. To upon the ground that, being held by a

of exceptions, in which seemsto be prin- newal notes were made payable in the this plea the plaintiff demurs. non -resident, they were only property

ted not only every question put by coun: city of New York , in which State the The deciaration describes the defend- in his bands, and thus were beyond the

sel oneither side, but also questions put law allowed, upon contracts made byits ant as “ of Tiverton,” and for anything jurisdiction of the taxingpower of the

by the court, comments, or remarks by citizens to be performed within the that appears in the plea, he was a citizen State, and that the law authorizing their

counsel and court, whether the same State , a rate of interest not to exceed 7 or inhabitant of the State, having his taxation impaired the obligation of the
were of any or the slightest importance per cent. per annum . That this agree . domicil in that town . The question, contract between the corporation and

in the world .
ment did not render the loan usurious. therefore, which is presented by the the bondholder .

The whole thing looks like an attempt see Pratt v. Adam 7 Paige Chy. , in pleading is , whether a citizen or inhab In Jones v. Town of Bridgeport, 36

to daguerrotype all the ludicrous features which it was held that a contract for a itant of the State is liable to pay a tax Conn. 283, real estate in Connecticut,

of a trial rather than attempt to present loan ofmoney ata rate or interest which assessed against him in the townof his belonging to a corporation in New York,

such questions of law as the facts proven is legal in a state where the contract is domicil upon shares of stock which he was taxed to the corporation, after an

on the trial tended to raise . madeand where the loan is to be ad- owns in a manufacturing corporation of assignment in bankruptcy , the assessors

For the evidence of this, select any vanced , though the money is to be re- another State, he having been taxed and being ignorant of theassignment, which

page of the 48 printed pages of this bill paid in a statewhere the rate of interest paid the tax on the same shares in such had not been recorded in Connecticut,

ofexceptions, so called Take for illus- is lower, is not usurious, provided it be other State.
and the tax was sustained .

tration , pages 18 and 19 of this record . not a mere device to evade the laws of The question arises under chapters 38 In Hoyt v. The Commissioners of

The case is in this wise :
the State where the money is to be re- and 39 of the General Statutes. The Taxes, 23 N. Y. 224 , under a statute pro

Some time before 1873, Smoot, one of paid. first section of chapter 38 declares that viding that “ all lands and all personal

the defendants, obtained a loan from the The corporate existence of the plain . " all real property in the State , and all estate within this State, whether owned

plaintiff, ( 2d National Bank , Leaven- tiff was confirmed by law to the limits of personal property belonging to the in- by individuals or corporations, shall be

worth , Kansas, ) of $ 20,000.
the State of Kansas, and both under the habitants thereof, shall be liable to tax- liable to taxation ,” etc. , it was decided

This loan of $20,000 from the bank was laws of Kansasand the laws of Congress, ation unless otherwise specially provid- that a resident of New York was not

secured by the promissory notes of it was authorized to loan money at such ed .” Section 10 of chapter39 declares liable to taxation in that State for his

Smoot and Pomeroy, the latter said to rate per annum as was allowed by the ithat “ personal property, for the pur- capital employed in business in New

be a Senator from Kansas. These notes law of Kansas. The bank was not au- poses of taxation , shall be deemed to Orleans, or for his farm stock and house

were given, one for $ 8,000, one for $ 7,000 thorized to transact its business outside | include all goods, chattels, debts due hold furniture in New Jersey.

and one for $ 5.000 . These notes were of the limits of the State of Kansas, yet from solventpersons,moneys and effects, In Duer v . Small , 17 How. Pr. 201 , it

made payable on time, executed and no law of Congress or of the State of wherever they may be ; all ships or ves was held that a statute was not uncon

sent from Washington, D.C., to the bank Kansas precluded a citizen of this dis . sels at home orabroad ; all public stocks stitutional which provided that a non

in Kansas; and the bank paid to the de. trict or of any other State in the Union , and securities, except thoseissued by the resident doing business in New York

fendant,Smoot, the proceedsof these from making aloan from the plaintiff's government of the United States; all was taxable thesame as a resident upon

notes, less the discount for the timethey at any rateof interest allowed by law in stocks or shares in any bank or banking his personal estate invested in the busi

had to run , at the rateof12 per cent. per Kansas. association ; in any turnpike, bridge, or
annum ; the rate of interest agreed upon I see no error in the ruling of the jus. l other corporation within or without the The doctrine of these cases appears to

ness .
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be that personal property which is visi- person of the owner, and if he be a non official capacity in behalf of the public , leading case upon the general principle

ble and tangible, and which therefore resident, he is beyond the jurisdiction will not bind such officer personally , is Lord Arlington v . Merrick 12 Wms.

can have a situs independent of its own- of the State, and not subject to her does not apply to municipal officers. - Saunders, 41la), decided at the King's

er, may for certain purposes, and espec- laws." City of Providence v. Miller. Bench in 1672. An action of debt on a

ially for taxation , be localized, so to These cases are to the effect, that bond having been brought against the

speak , and subjected directly to the law shares in the stock of a corporation are 1. In an indictmentfor embezzle. defendant, he prayed oyer of the condi.

of the State where it is situated ; but in the nature of choses in action, incor- ment, or in one for aiding and counsel- tion of the bond. Lord Arlington , Post

that if it bea meredebt or pecuniary poreal, and havenositusindependently ing embezzlement,the day named for master Generalforthe time being,had

obligation, it isincapableof havinga of their owner, and that,consequently, the commission of the offense is not ma- appointedoneJ., as hisdeputy at Ox

situs apart from its owner, and therefore the Statehas jurisdictionoverthemto terial, and evidence may be given refer. ford for thetermofsix months following,

canonlybe taxedto its owner in the tax them by having jurisdiction over ingto any other day beforethefinding on condition thathewould faithfully
State where he resides. We do not find their owner, the tax being in fact a tax of the indictment. perform all the duties of the office. One

anything in either of the cases which is upon the owner on account of his own 2. An accused , indicted for embez. of the deputy's duties wa-,at the end of

to the effect that the shareholders of a ership, rather than upon theshares zlement, will,on application to the pros- every month to pay into the General

corporation can onlybe taxed in the themselves . In the light of these cases, ecutor,be informed of the specific acts Post Office allmoneysreceived by him

State where the corporation is situated. we think thedefendant's claim , that the to be proven against him . This infor- in bis office. The bond was dated and

The case of Trowbridge 2. Com .of tax sued for could notbelegally assessed mation, if refused , maybe orderedby executed in 1667.. Within two or three

Taxes, 11 N. Y.,Supreme Ct., 595, is more for want of jurisdiction , cannot be sus- the court. yearsofits execution J. received money

nearly in point . It was held in that case tained . 3. Arrangements for embezzlement for which he failed to account, and an

that the shares of a foreign corporation , Theplea avers that the defendant has by the fraudulent issue of checks, action was thereupon broughtagainstthe

owned in New York , were notproperty already paid a tax assessed upon the weremade between C.,the aiding and defendantas his surety. Hale,C. J.,and

withinthat State,under the tax law of shares in Massachusetts. It isdoubtless abetting accomplice,and B., the princi- the other learnedjudgeswere clearly of

that State, but simply representativesof a hardshipfor himtopay taxeson the pal, September 21. ' The embezzlement opinionthatthe condition should refer

capital or property invested in the busi- same property in two States. Butthe was consummated by cashingthechecks, only to therecital by which the defen

where itwas situated.Thecase seems notdivest this State of its jurisdiction. was continuous from the arrangements Rooke v.Lord Kensington (2 K.&. J.,753)

to hold that the property of the share. ThelawsofRhode Island are paramount of the 21st tothe consummation on the the subject was fullyconsidered by Sir
holders is not distinguishable from the in Rhode Island, and all the inhabitants 24th . State v . Cushing. W. Page Wood , V. Č. Jenner v . Jenner

property of the corporation, and there of the State are subject to them without ( L. Rep . 1 Eq., 361) is a later authority ;

ity. Thismay be so within themean. If therebeanyground upon which the legislature of Rhode Island under the of cases, for example,by Lord Mansfield
fore cannot have a separate situs or local- regard to the laws of any other State.

1. A corporation was createdby the lished,and has been applied in a variety
but the above principle is well estab

ing of the tax law of New York,but defendant isentitledto exoneration be: name of the W.Co. Nothing in the act in Moore v Magrath (1 Crop.,

9.)
ordinarily the property of shareholders cause ofthe Massachusetts tax, it is that of incorporation specified the business

is distinguishable from that of the cor- clause of ourConstitutionwhichde- to be done,nor did anything in thecor Now let us turn to the more modern

poration; for, whereas the shares are clares that “ the burdens of the State cases in which the question had reſer

andmust be personalestateofthena- ought to be fairly distributed among its porate name suggest it. At its stock

tu :e of choses in action,the property of citizens,” and uponthe claim that it is corporation entered into a partnership Snaith , 1 Taunt. 319) decided bythe

ence to the authority of an agent. In
was held by a single stockholder .The Hay v. Goldsmidt (referred to in Hogg v.

the corporation maybereal estate or unfair to tax him in Rhode Island for with A., to be terminated at will

bythe Court of King's Bench in 1804, the acvisible and tangible chattels or effects. property on which he has paid a tax in

Angell & Ames on Corp. (7th ed .), 22 560, Massachusetts. We do not think. how
corporation.

501, and cases cited ; Arnold v. Ruggles, ever, that the tax ought tobedeclared vires on the part of thecorporation.
Held , that the partnership wasnot ultra ceived by the defendants upon a bill of

tion was brought to recover money re

1 R. I. , 167-9. void under that clause of the Constitu

There are cases which expressly hold tion. It would certainly be going too control aspartner, and was to receive testator had granted to J. and R.a pow

exchange. The bill was payable to the
2. Semble, that if A. was to have no plaintiff's testator or his order. The

thatan ownerof shares in the stock of far to holdthat a man of wealth, living part profits for his services,the partner

a foreign corporation is liable to taxation in Rhode Island , cannot be taxed at all ship could noton any principlebeultra demandand receive all money thater of attorney authorizing them to ask,

for such sharesinthe State where he in RhodeIsland, if his property is all vires onthe part of the corporation. mightbecomedue to him on anyaccount

resides . In Great Barrington v. County invested in the stocks of a manufactu, Allen v . Woonsocket Co.

Commissioners of Berkshire, 16 Pick . , ring corporation of another State, and whatsoever, and to transact all business,

572, under a statute subjecting to taxa- there subject to taxation. And if such a

tion “ shares or property in any incor
SUPREME COURT OF INDIANA .

and upon pon - payment or non - delivery

man can be taxed at all in Rhode Island , thereof, for him , and in his name, to use

porated company for a bridge or a turn the question of how much is, within From the Indianapolie Sentinel : all such lawful ways and means for the

pike road, ” it washeld that a citizen of reasonable limits atleast, a legislative , CRIMINAL recovery thereof as he might or could do
Massachusetts was liable to be taxed in not a judicial question.

if he was personally present and did the

that State for his stock in a New York The defendant's plea will be over John Ripley Arnold v. the State of same.” They received the bill above

turnpike corporation , notwithstanding ruled , and judgment entered for the Indiana, Shelby C. C. Buskirk , J. mentioned under this power, and hav.

the fact that under the law of New York plaintiff for the amount of the tax with

thecorporation held the soil of the road interest.

Itis not necessary in an indictment ing severally indorsed it in the name of

in fee. “ No exception ,” say the court,

for thelarceny or robberyof bank -notes thetestator,discounted it with the de

Demurrer sustained .

" is made of companies in other States, FRANCIS P. PECKHAM, for plaintiff.

to state the numbers upon the bills ;but fendants, who afterwards received the

and the court perceive no reason for

the number of the bille stolen , with their valuefrom the acceptors. At the triala

WILLIAM P. SHEFFIELD , for defendant. denominations and value, should be verdict was found for the plaintiffs, but
raisingany by implication ,"

stated . The indictment in thecase in verdict and enteringa nonsuit, on the
In McKeen v . The County of North SUPREME COURT OF RHODE judgment should have been quashed for

ampton, 49 Pa. St.,519, a person residing ISLAND.

in Pennsylvania and owning 472 shares

its failure tostate thedenominations (or ground that T. and R.badauthority to

the equivalent words for the payment of
indorse and discount the bill . Upon ar

of stock in a manufacturing corporation NOTES TO CASES DECIDED IN 1876.

of New Jersey , the capital of which was

a certain sum of money) of the bills al. 1 gument, the court heldthat the power

leged to have been taken. Judgment rize the indorsement, and that inasmuch
to transact all business” did not autho

invested in a foundry, machine-shop,

and other real estate in New Jersey , and
A statute providing thatthe court may

reversed .

PRACTICE - BILLS OF EXCEPTIONS .
as the largest powers must be construed

taxed under the laws of that State, was at any time allow either of the parties to

held liable to taxation for hisshares in anactiontoamendany defectin thepro. White C.C.Downey, J.

with reference to the subject matter, the
Leander Bringham v. William Elmore, words “ all business” must be confined

Pennsylvania for State and county purposes. The court say : " The defendant to substitute for the name of the plain The only question submitted for decis. to allbusiness necessary forthereceipt

below, being a citizen of this State, itis tiff, H.H.Thayer,described in thedec- ion in thiscaseis asto the correctness decided in 1808,where the power of at

clearhe is subjectpersonally to itspow. tersand Max F. Greene,both of said Theinstruction is not inanybill of ex : all salaryand money ,to compound,dis

er to tax, and that all hisproperty ac
companying his person, or falling legiti . NewYork, copartners, asw.W.Salter& ceptions, nor is it signed by thejudgeor

mately within the territorial jurisdiction Company," the words, “ W.W. Salter bythe attorney ofthe defendant. There charge, give releases, and appoint substi

of the

State, is equally within its author and Max F.Greene, both of the city,isthis entry at thebottom of it :“ Given tutes, it was heldthat the powerdidnot

.

ity. The interest which an owner of county and State of New York, copart and excepted to " signedby the attor. ed in payment,northeindorsing ofthem

shares has in the stock of a corporation ners, as W. W. Salter & Company, asis personal; whithersoever he goes it trustees for H. H. Thayer, of said city of instruction is notproperly in the record. in the agent's own name . Itwasfurther

accompanies him,and when he dies his New York , assignee of said W.W.Salter 37Ind. 325, 46 Ind. 197. Judgment af: held that evidenceof an usage at the

firmed .
navy office to pay bills indorsed by the

domicil governs its succession ." The & Company. Held , that theamendment
Peter Kutch v. John J. Combs, Greene attorney in his own name, and negotia

court also averts to the fact thatthe tax being tantamount to the substitution of ted by him under such a power, could
is not assessed upon theshares specifi- a new action could not beallowed . - C.P.., per Curiam .

cally, but upon the person of their own.
Thayer v. Farrell.

This case having been dismissed be. notbe received to enlarge the operation

fore the opinion was filed , and that fast
of the power.

er, the shares being merely a measure of
ATTACHMENT.

having been overlooked , it is now or
The above decisions were approved in

taxation , and is enforced by warrant
A statute providing that" everyorigi- dered that the judgment of thiscourt Murray v. EastIndia Company, (5 B. &

againstthe owner personally or against nalwritissued against a female founded reversing the judginent below be set A. 204 ), decided1821, in which it wasany property he has, whether taxed or

not.* See also Whitesell v. The County mons.” - a writ in assumpsit was served according to the former order.

on a contract shall be a writ of sum- aside, and that the cause stand dismissed held that a power of attorney empower

ing an agent to demand , sue for, recover

of Northampton, 49 Pa. St. , 526. on an executrix de son tort by attaching
and receive all moneys, debts and dues,

It has been held that shares in the her personalty. Held , the service was and to give discharges, did not authorize

stock of a corporation are taxable as such illegal. Martin v . Hand.
AGENCY -- THE CONSTRUCTIONOF him to indorse bills for his principal.

to their owner, though the corporation
AN AGENT'S AUTHORITY WHERE

EXECUTION. Similar questions were again raisedin

is itself exempt from taxation by char
THE AUTHORITY IS GIVEN BY A Attwood v. Munnings, (7 B.& C. 278 ) , de

ter. Union Bank v. The State, 9 Yerg. ,
Execution for costs against the body FORMAL INSTRUMENT.

cided in 1827. The defendant, a mem

490; or though the capital of the corpo. of a plaintiff in trover was served by ar
When an authority, is conferred upon ber of a firm of merchants, on going

rationis invested wholly or in part in rest.Held;onpetitionforhabeas corpus; an agentby a formalinstrument, asby a abroad , granted a power of attorney to

United States bonds, which cannot that as itdid not appear the imprisoned power of attorney, there are two rules A.,B.,and C :his wife,jointly and seve

themselves be taxed . National Bankv. plaintiff was about departing fromthe of constructionto be carefully atteuded rally for himand in his name,and tohis

Commonwealth, 9 Wall , 353 ; St. Louis State without leaving sufficient estate to to : use, to sne for and get in moneys and
Building and Savings Association v. satisfy the judgment, or that he had

1. The meaning of general words in goods, “ to indorse, negotiate and dis
Lightner, 47 Mo. , 393. In Union Bank fraudulently concealed and detained or

the instrument will be restricted by the count,or acquit and discharge the bills

v. " The State, 9 Yerg., 490, thedoctrine disposed of hisproperty ,the execution context, andconstrued accordingly. of exchange, promissory notes, or other

of the court was that such a tax must against the body was illegal. — Thayer's 2. The authority will be construed negotiable securities which were

be, from its very nature, a tax in perso
Petition .

strictly , so as to exclude the exercise of should be payable to him , and should

nam and not in rem. “ Bank stock ," say MUNICIPALITY .
any power which is not warranted either need and require his indorsement.” By

the court, “ is not a thing in itself capa Contract made by D.“ in behalf of the by the actual terms used , or as a neces- another power of attorney subsequently

ble of being taxed on account of its locity of Providence,” signed and sealed sary means of executing the authority executed, he gave to his wife C.,amongst

cality, and any tax imposed upon it by D. Held , the contract of D. , not that with effect. other powers, authority for him and on

must be in the nature of a tax upon in- of the city . Semble, that the general rule, With respect to the former rule, which his behalf, to pay and accept such bills

come, and of necessity confined to the that contracts by a public officer in his is not confined to questions of ageucy, a l of exchange as should be drawn or

AMENDMENTS .

or
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charged on him by his agents or corre- tered . They control the expression of A counter-claim for permanent im
TO ATTORNEYS.

spondents as occasion should require, opinion ; the proprietor of this journal provements should not be pleaded to

... and generally to do , negotiate and claimed thathewas liable to no such con- the whole complaint, but only to so

transact the affairs and business of him , trol. The Japanese represented to Sir much thereof as to which it is an answer

defendant, during his absence, as fully Harry Parkes theanomaly and manifest or defence ; and it should allege the pre The Trust Department of the Illinois

and effectually as ifhewerepresentand injustice involved in this claim ; and,sent value of said improvements,and that Trust and Savings Bank was organized to

acting therein .While he wasabroad, feeling the justice and reason of the theybetter the condition of the proper: supply a want of long standing in the

A. , who was also one of the partners in representation, Sir Harry issued a notifi- ty for the ordinary purposes for which

the same business, and who acted as the cation, in virtue of the powers vested in it is used.
West. A responsible Corporation which,

defendant's agent, drew four bills of ex- him by the Order in Council for China The right to damages for withholding unlike individuals, does not die , but has

poseof paying crəditors of the partner subjects to publish newspapers in the the Or. Code,(22 313, 318), is equivalent posit moneys of Estates, or in litigation

change upon the defendant,for the pur and Japan, making it penal for British the possession of real property givenby perpetuity ; which will receive on de

ship business. They were accepted by Japanese language . to the action of trespass for mesne pro

the defendant's wife in his name, and fts given by the wa - awaiting settlement, which , roma

the proceeds applied in payment of the cludes all damages to which the owner reason , cannot be invested or loaned on

partnership debts. The plaintiffs were SUPREME COURT OF TENNESSEE. is entitled on account of thewrongful fixed time, and receive and execute trusts
,

indorsees of the bills . The court deci NASHVILLE, Jan. 22, 1876 .
ccupatofthe premises, sweator

ded , upon these facts, first, that the right wastemmitted suffered by the c and invest money for estates, individuals

of the indorsee depended upon the au Bidwell and Wife v . Paul and Others. cuptathe value of the corporation .

thorities given by the attorney : second RECEIVER. — The beneficiary in a trust pation ; such right is a distinct cause of All deposits in trust department of the

ly, that the powers applied only to the deed may have a receiver appointed, action, and if joined witha claim for Illinvis Trust and SavingsBankdraw 4per

defendant's individual and nottohis and the proceeds of the security im- possession, should be separatelystated.
partnership affairs; thirdly, that thespe: pounded for his benefit, during the liti Lapse of timeshort oftwenty yearsis cent. interest, and are payable on five

cial power to accept extended only to gation , after his right to sale oftheprop. not a bar to an action to recover posses- days notice . Negotiable certificates are

and that A. did notdraw the bill in ques- Legal Reporter.
bills drawn by an agent in that capacity, erty hasbeen adjudged.- Ed. Com .and sion of real propertywhen the defend issued when desired. Deposits in Sav

antamudesale by admingDepartmentdrawpercent.interest

tion as agent, but as partner ; and lastly, By the court, FREEMAN, J. trator, except where the sale was made
that thegeneral words in the powers of This is an application for a receiver. under 42 of chap .V., of the Code of upon the usual regulations.

attorney were not to be construed at Property was conveyed by deed of trust 1854 , to pay the decedent's debts , and

The bank is located at 122 & 124 Clark

large, butas giving general powers for to secure payment of debts. Oneside theplaintiff claims under such dece- Street; has a paid-up cash capital of

carryinginto effect the special purposes claimed the deed was fraudulently ob- dent.
$500,000, and surplus of $25,000.

for which they were given . By the

tained , and the beneficiary filed cross
If a defendaut wishes to contest the

first of thepowers in question ," said Mr. bill to enforce trust bysale ofproperty, citizenshipofthe parties to an actionin
Justice Bayley, “ the defendant gave to asking for a receiver.

DIRECTORS :
the national courts, he must do so byNone was ap

acts for him ,and in his name and to his pointed,however, in the court below, plea in abatement, and such a plea,if w. F. Coolbaugh, JNO. B. DRAKE,

L. B. SIDWAY,use. It is rather a power to take than to and nosteps taken in that direction ,we joinedto one to the merits, maybe AnsonSTAGER,

. stricken out ; but is not liable to a de
C. M. LINDGREN, Dr. N. S. Davis,

bind ; and , looking at the whole of the The Chancellor finally decreed sale of murrer.

instrument, although general words are the property to pay a debt ascertained
JNO. McCAFFERY, R. T. CRANE,

used, it only authorizes acts to be done by him as a lien on the fund under the DR. KENEALY AND THE BENCHERS OF Wm. H. MITCHELL, Isaac WAIXEL,

for the defendant singly ; it contains no
trust deed . An appeal is prosecuted in Gray's Inn. - The long pending suit be- GEO. STURGES, Theo. SCHINTZ,

express power to accept bills, nor does forma pauperis. In addition, it is alleged tween Dr. Kenealy and the benchers of JOIN CRERAR, H. G. POWERS,

there appear to have been an intention in thecross-bill, that the security is Gray's Inn has atlast been set down for
0. W. POTTER.

did not warrant acceptance. The second scarcely sufficient to pay the debt hearing in the Chancery Division of the

.
High Court of Justice. The benchers

power gave an express authority to ac OFFICERS :
Under these facts a receiver must be claim possession of the set of chambers

cept bills for the defendant and on his appointed and property rented out - the which Dr. Kenealy formerly occupied as L. B. SIDWAY,

behalf. No such power was requisite as Jxo. B. DRAKE,
fund thus arising to be held subject to a bencher of the Inn, and which, they

to partnership transactions, for the other final dispositicn of the cause. In case claim , reverted to the Inn when the Prest. 2d V. Prest

partners might bind the firm by their of strict mortgage, it is well settledthe Doctor was disbarred . Dr. Kenealy,on

acceptance.” A judgment of nonsuit was mortgagee is entitled to a receiver of the the other hand , seems to insist that bis
H. G. POWERS, Jas. S. GIBBS,

entered . V. Prest.

rents during progress ofthe suit to fore- estate inthe rooms inquestion is a free
(9-34 ) Cashier .

This decision of tho Court of King's close, and that one willbeappointed, wold for his life,while he addsa counter

Bench was mentioned with approval in
even though there be no prayer for it in claim in tort for wrongful and malicious

the Court of Common Pleas two years the bill,ifthe facts stated or shown to disbarment, in respect ofwhich he esti
PUBLISHED AND FOR SALE.

afterwards, in the case of Withington v.

Herring, (5 Bing: 442), 1829,where, how- Co. v. Wells et al., 9 Hum ., 583. A deed can be, of course, no doubt, (says the
the court require it.Henshaw,Ward & mates his damages at £ 25,000. There

ever, owing to the different facts of the of trust is in substance amortgage, Cbserver) as to the decision at which the

case, a different ratio decidendi applied. though someimmaterial differencesmay Vice Chancellor, before whom the case Price,

C. entered into an agreement with the be found between them . The trustee is heard, will arrive. Dr. Kenealy ,

defendants in which he undertook to in this case was bound to have sold long however, if he chooses to contest the

Carry on certain mining speculations for since by terms of the deed. The secu- point byway of advertisement for him

them in America . Hewas furnished rity may beimpaired by use,andchange self and his wrongs, will beable to

with instructions and a letter of author- ofcircumstances of the country . It has carry an appeal to the full court, and

ity to draw on the defendants for £ 10, been conveyed to the trustee for pay- thence, if he pleases, to theHouse of

000. By a power of attorney he was au
NEW RULES AND ORDERS

ment of this debt. It is not unreasona Lords. The principle that an Inn of

thorised " to take and work mines,to ble that the proceeds of the security Court is a perfectly. voluntary bodylike

purchase tools and materials, and erect shall be impounded for benefit of credi- a club, and is not liable at law for any.

the necessary buildings,and to execute tor during the litigation, especially after thing whichit may choose either to do

necessary for the purpose.” After he had adjudged. In renting the property, the affirmed ; and we may consequently

raised the £ 10,000 under the letter of claimants will be entitled to preference, take it for granted that the Doctor's

plaintiff in America, and applied the upon securing the rent by note tothe case will be tried , not upon the facts ,

money to theuse of the defendants. He receiver. The propertywill be rented but upon demurrer,and that whatever

for a year from this time. development the cause mayassume, the
did not show the letter of authority to

bencher's of Gray's Inn will ultimately Supreme Court of the United States
the plaintiff, nor did it appear that the succeed in their ejectment. At the same

plaintiff knew that money hadbeen pre- U. S. CIRCUIT COURT OF OREGON time it is clear that the position of an

viously raised by C. The court was of BEFORE DEADY, J.
inn of Court, as a purely voluntary On the 12th Qf April, 1975.

opinion that the plaintiff wasentitled to
recover the £ 1,500 from the defendants, W.T.Wythev.A. Myers - Action to recover body, is notwithout its disadvantages.

as money had and received to their use.
possession of real property. If the benchers of Gray's Inn had been

The court was of opinion that the agent
Monday, April 10 , 1876.

ordinary landlords, and Doctor Kenealy

, to quit could

had an implied authority to raise the have been served and jected effected

money advanced, for the reason appa- real property , a statement in the
rently thatthe exerciseofauthorityin ofthegroundsuponormeans by which longago, without all the troubleand
raising the money was an act necessary the defendant claims to be theownerof expense of a chancery suit-- Public

Opinion . 151 and 153 Fifth Ave.
for executing the originalauthority with the property is irrelevant, and may be

effect. This seemsto be the true ground stricken out on motion.

of the decision . Anallegation in the answer to the ef The Supreme Court of Illinois will * Sout by mail, postpaid , on receipt of price .

The rule was stated by Baron Alderson fect that the defendant derives title to meet at Mount Vernon , on Tuesday,

in a latercase, (Esdaile v.La Nanze, 1 Y. the premises from the adıninistrators of June 6th . There will undoubtedly be a

& C. 394 , 1835 ), to the effect that general W.H.Willson , it not appearing that said
words “ mustbe construed with respect Willson was ever seized or possessed of large number ofthe members of the bar REPORT OF THE EXAMINATION OF

to the antecedent matter which states the property , is frivolous, and may be from southern Illinois , in attendance at LAW STUDENTS

the purpose for which the letter of attor- stricken out on motion . this term—this being the presidential
FOR ADMISSION TO THE BAR ,

ney was given. Perhaps.they would be An allegation of the administrators of

sufficient to confer all powers not speci- said Willson conveyed the premises to year . The barin southern Illinois have,
In the Supreme Court of Illinois, at tho

June Term, 1874.
fically enumerated, but necessary to car. the defendant's grantors on March 30, for years, made it a practice to endeavor

ry the principal purpose of theletter of 1859, “ in obedience to an order of the to meet their brethren at the June term ,
Containing all the questions propounded by the E.

attorney into effect.” — The London Law probate court of Marion county ," of and talk over political matters. aminers ; the Answers of the Students ; the Remarks of

Times March 29, 1859 , may be stricken out as
the Judges ; the Final Determination of the Court; to
gether with the Rules of Court regulating the Admission

frivolous and irrelevant - it not appear.

IMPRISONMENT FOR Debt.-The bill to Vol. II . - 120 pp. , 8vo .
The London Solicitors' Journal says : ing therefrom that said order was duly

" A curious case bas recently arisen in or lawfully made, or that such court had abolish imprisonment for debt by the

county courts in England , is to be read BY MYRA BRADWELL .

Japan, bearing on the press laws which authority to make the same.
a second time on the 20th of Iune.

exist in that country . A British subject The defendant may allege in his an
PRICE : Paper , 75 ota ; Cloth , $ 1.25

claiming the rights of a free press under swerthat he is the owner of the prem
Law Sheep , 81.30 .

the extra -territorial jurisdiction clause ises in controversy, but if he couple BANKRUPTCY - PROOF OF DEBT - NOTARY

ofourtreaty,established a Japanese such allegation with a statement of the PUBLIC. —Among our new bankruptcy
newspaper, and began to circulate it . grounds of his title from which it does

LEGAL BLANKS,
The press laws insist on the registration not appear that he is such ownerthe blanks we have a blank for proof of debt,

of a Japanese paper ;this wasunregis- matter may be stricken out as sham . prepared expressly for notaries public. At the LEGAL NEWS OM ... -

95 Cente

TEE

IN

any deeds or instruments hemightdeem hisright to sale ofproperty has been or to refusetodo,has been repeatedly BANKRUPTCY,

AS AMENDED BY THE

of Attorneys.

FOR SALE
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sideration , and to obtain a decree setting and it appears that Copeland was, at and are required to be signed by the

aside said bond and mortgage and for a that time , canvassing for the company , party desiring the loan , and when the

return of said policies, the same having to procure customers to take policies in loan papers have been perfected the

been delivered to the respondents as ad . the company, and to induce persons to company pay to the owner directly,

SATURDAY, MAY 27 , 1876. ditior.al security for a loan of ten thou take loans from the company on security either in checks or drafts to his order, un

sand dollars,the proceeds ofwhich never of real estate. About the same time less the borrower, by writien request or

came to the hands of the complainant ; Copeland published a card in one or order, may have otherwise directed, but

and he charges that the proceeds of the more of the local newspapers, repr-sent- the president, in his testimony, admits

The Courts. loan were never forwarded to him by ing that he was the agent of the com- that the State agent sometimes forwards

his authority , that if the insurance company, and it appears that he exhibited applications to ihe executive committee

pany ever paid the same in current to the complainant pamphlets, circulars, for parties residing in the State ,and that

UNITED STATES SUPREME COURT. fundsto the person through whom the and cther documen s, of thekind pre- the home office does advise such parties,

loan was negotiated , upon any order pared and distributed hy the State agents through him , of the action of the com

No. 857. - OCTOBER TERM, 1875. signed by him , as pretended by the re as the means of extending the business pany in respect to such applications.

H. G. ANGLE, Appellant,
spondents, the order was forged by the of the company, and that notice was pub- Cases of the kind, therefore, it may be

party who presented it or by some per- lisbed by the same party ,in one or more assumed, had occurred before, where the
NORTHWESTERN MUTUAL LIFE INSURANCE COMPANY son interested, to cheat and defraud the of the local journals, in wbich he is des business was transacted tiirough the

Appeal from the Circuit Court of the United States for complainant out of the money. cribed as the agent of the insurance com . State agent, but if not, still it is proved

the District of lowa.
Service was made and the corporation pany : beyond all doubt that all the negotiations

AUTHORITY OF AGENT- RIGHT TO FILL respondents appeared and filed an an Evidence entirely satisfactory was in . with the complainant were conducted

BLANKS IN NOTE -EFFECT OF ERASING swer,in which they allege that the bond , troduced , showing ihat it was during that by the sub -agent, andthat all theprop
WHAT IS WRITTEN OR PRINTED IN A

mortgage and fire policies were duly de period that the complainant commenced ositions to and from the company in re
NOTE.

livered to the company by the agent of negotiations with Copeland to obtain for spect to the loan in question were trans
AGENT.

ing with an agent areelitied to the same protec- thecomplainant,and they denythatth
e him a loan from the company for the mitted to thecompany through the same

tion as if dealingwith the principal, 10 ideex. order for the payment of the proceeds of sum of ten thousand dollars, to be Stateageut.

tent that the ageutacts within the scopeof his the loan was forged, andaver that they secured by bond and mortgage of real Satisfactory abstracts and certificates

2. Funing BLANKS IN 'Negotiable Nore.- made thepayment to the personwho estate. Conversation ensued between having been forwarded , and the due

That where a party lo au negotiableinstrument, presentedit, in good faith. Proofs were them , and the evidence showsthat Cope- execution and delivery of the bond and

Intrusts it to another for use as such , with blanks taken , and the court, having heard the land told the complainant that he was mortgage baving beenprocured, nothing

ries ou ils lace allimplied auinorily to complete parties, entered a decree dismissingthe going to quit preaching, and that he had remained to be done to enable Copeland

the same,by tilling up theblanks; but the autho- bill of complaint, and the complainant made arrangements to act as attorney to carry his fraudulent scheme into ef

rity impied fromthe existence of theblanks, appealed to this court. for the said insurance company, that he fect, except to get an order for the money
would not authorize the person eutrusted with the

Sufficient appears to show that the re- had already secured a loan for one per: in such a form thathe could convert theinstrumeut, to vary or alter the material terms ot

the iustrument, by erasing what is written or spondents are a corporation created by son , and that, being an intimate friend fund to his own use, without danger of

priuled as partofthe same,nor to revertthe scope the laws of Wisconsin ,and that they were of ihe general agent, he could get the immediate exposure and detection .

with slipulaúonsrepugnant to what was plainly doing a life insurance business through money whenever he recommended a Antecedent conversations between the

and clearly expressed in the instrument belore it out the Northwestern States, and it also loan . parties made it known to him that the

was delivered. Blank forms were requisite, and it ap . complainant expected to receive the pro

when one entrusted with negotiablesecurities for loan money on real estate securities. pears that Copelandfurnished tbe com ceeds in drafts payabletohis ownorder,

3. WHEN CHANGEN MAKE NOTE INVALID . — That appeared that theywere accustomed to

use by the parties to it,may, it it contain blanks, Agents were appointed by the respon- plainant with a printed blank form of an it appearing that the complainant had

fill the sume; but it he materially change words dents, in thedifferent States, whose duty application for a loan , and that be re told him that he wanted the amount in

which are paid bedeo dereidten alhe note, by such it was to solicitapplications forpolicies quested the complainantmerelytoinsert two drafts,one for six thousand dollars

4. WHERE THERE ARE MARKS OFALTERATION and to transact other matters connected the description of the property to be of and the other for four thousand dollars,

ON FACE OF NUTE.- That wherea person takes a with their insurance business. fered as security and his valuation of the each payable to his own order. Apprised
note with such marks upon its fare, he must be

State agents were appointed by the same,stating that he, the agent,would of whatthe complainant desired, hepresumed to have knowledge of what it impor

ied . company, butit is conceded that they in fill the other blanks and send the appli doubtless thought it prudent to seem to

a case is not required,even iu suils founded upon urn appointed sub-agents to perform the cation forward . Accordingly,the com conform to his expressedwish. Circum

pegotiable securities, where the evidence of its
same duties, and it appears that the complainant inserted the description of the stances occasioned somedelay, but Cope

infirmily consists ofmatters apparent on its face ; missions for all such services were paid property, giving his valuation of the land finally informed the complainant
nor is any different or stricter rule applicable in by the company to the State agents. same in figures, and alsogave the name that ti.e papers had gone forward, and
cases like the present, it appearing that the prin

Applications for loans of money were of his wife and the date of theinstrument stated that notice that the papers were

werestill enumely legible, even to the casual frequently made to the companythrough and hisownnameand place ofresidence. satisfactory might come any day, and
reader,and the words current funds," inserted the state agents,and it appears thatsuch Incomplete, though theinstrument was, suggested that the complainant might as

by the , , he

LO lhe erased words -draits to the order agents of the company were furnished yet the witness states that he delivered well sign the blank order forthe money,

6. CONSTRUCTIVE AOTICK: --That constructive and for the appraisement of real estate never saw it afterwards unil hegave bis the witness testifies that he looked at

ground that when a party is about to perform au intended as security for such loans. deposition in the case, and that theen the blank, and seeing thatit contained

act which hehas reason to believe may affect the When an application for aloan was made dorsements on the back of the instru- the words “ in drafts to the order of, ” he

rights of third persons: an inquiryas to the facts the blank forms were filled up by the ment were not there when it left bis put his signature to it and placed it in the

Whatever puts a party upon inquiry in such a agent, and it was the business of the bor- possession. drawer of Copeland, and went home.

case, 18 sufficient notice in equity , where the rower to furnish abstracts of the title of Due notice was received by the com Taken as a whole the evidence satis-

means of knowledge are at band : and if the par the real estate offered as security, all of plainant, from the president of the com- fies the court, beyond all doubt , that the

and proceeds to do the act,he does soat his perit, which were transmitted by the agent to pany , that his application for the loan blank form which the complainant

as he is then chargeable with all the facts which, the home office for examination , and if was accepted, and he wasalso informed, signed was without date, except the

bye proper inquiry, he might have ascertained. approved, the course of business was that in the same communication,that ab: year, whichwas in priated figures ; that

.
the bond and mortgage were prepared stracts of the title of the property and it contained no direction except the

Mr Justice ClipFORD delivered the and forwarded to the agent to be deliv: certain certificates were required to show printed word " To,” followed by a blank ;

opinion of the court. ered to the applicant for execution and that the property was free of incum.ihat it did not contain the name of any

Persons dealing with an agent are en return . brances and liens, and that when the payee nor anything upon the subject,

titled to the same protection as if deal Of course the applicant might still re same were received, if found to be cor except the printed words “ Pay to ," fol

ing with the principal, to the extent that fuse to execute the bond and mortgage, rect, that their attorney would prepare lowed by a blank ; that it did not specify

the agent acis within the scope of his but if he was satisfied with the terms of the bond and mortgage and forward the any amount, nor contain anything upon

authority. the instruments , and completed the same same to him for execution .
the subject, except the printed word

Pursuant to that rule, it is settled law they were given back to the agent and Such abstracts and certificates were dollars, " preceded by a blank ; that it

that where a party to a negotiable in. were by him returned to the company, procured by the complainant, at the in. did not specify for what the payment

strument intrusts it to another for use as and it seems that the money loaned was stance of Copeland, and they were de . was to be made, nor did it contain any

such , with blanks not filled up, such in usually transmitted to the applicant by livered by the complainant to him at his thing upon the subject, except theprint

strument, so delivered, carries on its means of a draft payable to the order of request, and it appears that Copeland ed words “ on account of, ” followed by a

face an implied authority to complete the borrower, or, in certain cases, the presented to the complainant the bond blank ; and that it contained nothing in

the same by filling up tha blanks; but money was paid by the company at the and mortgage, ready for bis signature, le respect to the medium of payment,ex

the authority implied from the existence home office, pursuant to the written or having procured the signature of the cept the printed words “ in drafts to the

of the blanks, would not authorize the der of the borrower, evidenced by a re- complainant's wife to the mortgage be order of," the word “ of” immediately

person intrusted with the instrument to ceipt on the back of the order by the fore the instruments were exhibited to preceding the name of the plaintiff, H.

vary or alter the material terms of the person in whose favor it was drawn . the complainant for execution . They G Angle, and so close to the first initial

instrument by erasing what is written Such papers from the home office to the were signed by the complainant at his of the signature as to leave no blank

or printed as part of the same, nor to borrower and from the borrower to the house, no onebeing present except his between the erased sentence and the

pervert the scope and meaning of the company, it is conceded , areusually wifeand Copeland,and the complainant name of the complainant.

same by filling the blanks with stipula. mailed to the State agent, andthat they testifies that he then and there delivered Subsequent to the time when the blank

tions repugnant to what was plainly and pass through his office but it is insisted the same to Copeland , together with two form was signed by the complainantand

clearly expressed in the instrument be by therespondents thathehas no inter- fire policies of insurance , in order that was left in the drawer of Copeland, the

fore it was so delivered . est in the business and that he receives. the fire policies might be endorsed by printed words “ drafts to the order of,"

By virtue of the implied authority, no compensation from the company for the agent of the companies issuing the just preceding the signature of the com

such a depositary may perfect, in his dis- his services. same, in a way to make the loss, if any, plainant, were erased, evidently with

cretion , what is incomplete, by filling Sub agents, it is conceded, were em- payable to the corporation respondents. pen and ink, and the words “ current

the blanks, but he may not make a new ployed by the agents appointed bythe Decisive proof that Copeland received funds ” were inserted in writing between

instrument by erasing what is written or company, and it appears that I. T. Mar- the bond and mortgage for record and the printed word “ in ” and the word

printed , nor by filling the blanks with tin , during thewinter and spring of 1871 , transmission is also exbibited by the “ drafts, " which is the first word of the

stipulations repugnant to the plainly ex was a regularagent of the company, ap- receipt which he gave in behalf of the sentence “ drafts to the order of,” theef

pressed intention of the same, as shown pointed for the Stateof Iowa, and that company and which he signed as agent. fect of which was to authorize the com

by its written or printed terms. (Good- he employed one C. W. Copeland, as sub Throughout the whole transaction the pany to pay the proceeds of the loan “ in

man v. Simonds, 20 How. , 361 ; Bank v. agent, to solicit applications for life in negotiations with the complainant were current funds," instead of " drafts to

Neal , 22 Id . , 108.) surance, and that Copeland claimed to conducted by, Copeland, and the evi the order of” 'the signer of the blank

Much reference to the pleadings will be the agent of the company to effect dence shows beyond doubt that all the form .

be unnecessary , as the questions presen. loans in iheir behalf on security of real instruments and documents which were Armed with that instrument, the

ted for decision arise chiefly out of the estate, and that he represented to the delivered by the complainant to Cope blanks having been filled and thewords

facts deducible from the proois exhibi- j complainant that he, the sub -agent, land were by him delivered or transmit current funds" having been inserted ,

ted in the record. Suffice it to say , in could procure for the complainant a loan ted to the state agent of the company, in lieu of the words " drafts to the order

that regard , that the suit was instituted from the company of ten thousand dol- and that they were all forwarded by the of,” which were erased, Copelandwent

by the complainant to procure a decree lars on such security. latter to the company at their home to the home office and obtained the

that the bond and mortgage and the two Both the complainant and Copeland office, where the officers of the company whole proceeds of the loan, and abscon

fire insurance policies described in the then resided at Cedar Rapids, and it was transact all their business. ded with the whole amount.

bill of complaint,were delivered and as- at that place and about that time that Such applications for loans are usually Full power to receive the proceeds of

signed to the respondents without con- I the former was introduced to the latter, made direct to the executive committee, I the loan would havebeen conferred up
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lands

on the person who presented it, even if Collis v . Emmet, 1 11. Black ., 313. Mon cumstances, gives the custodian the right cumstances, omits to inquire and pro

the holder of the blank form bad done tague v. Perkins, 22 Eng. L. & Eq. 516.) to fill the blanks, but it does not confer ceeds to do the act, he does so at bis

nothing more than to fill the blanks con Questions of thekind most frequently authority to make any addition to the peril, as he is then chargeable with all

tained in theincomplete instrument, but arise in respect to negotiable instru. termsofthe note, and if any sucb, of aihe facts which by a proper inquiry he

it is quite obvious that if he had merely ments, but the court here is of the opin- material character, are madeby such a might have ascertained. - (Hawley v.

filled the blanks of the instrument, the ion that the same rule is properly ap- party , without the consent of the party Cramer, 4 Cow ., 712. Hill v. Simpson, ?

company would have been obliged to plicable to the case before the court. from whom the paper was received , it Ves ., Jr., 170. Kennedy v .Green , 3Myl.

make the payment " in drafts to the or. Authority to act for another may be will avoid the note, even in the hands of & Keen, 722. Booth v. Barnum ,9 Conn.,

der of ” the complainant, which, it is express or it may, in certain cases, be an innocent holder.— (Ivory v. Michael , 286. Pitney v . Leonard , 1 Paige, 401.

easy to see , would have defeated the implied , but an implied authority has its 33 Missouri, 400.) Pringle v . Phillips, 5 Sand. , 157. )

fraudulent intent of the party who pre- limitations as well as that which is ex Proof was given in that case that the Authorities to show that the material

sented it for payment, as the drafts, if press. Examples to prove that proposi: parties had for many years been in the alteration of a written instrument ren

payable to the orderofthe complainant, tion exist everywhere, but it would be habit of endorsing for each other, that ders it void is unnecessary, as it is a

could not be by that party converted in difficult to give one more apposite and the defendant endorsed the note, which principle of universal application.

to current funds Had he merely filled striking than the one presented by the was in blank , as to the time of payment, Decree reversed and the cause re

the blanks, the body of the completed case in decision , where the authority to and was payable without defalcation or manded , with direction to enter a decree

instrument would have read as follows, fill blanks is implied from their exist- discount. Before using it the other par: in favor of the complainant.

to wit : Pay to [the person named ] ten ence in an instrument intrusted to an ty filled theblank with thirty days, and

thousand dollars,on account of bond and other for use.—( 1 Greenl. Ev. ( 12th ed . ) added after the word discount, “ bearing UNITED STATES SUPREME COURT.

mortgage, in drafts to the order of H. G. sec. 567. ) ten per cent. after maturity.” Attempt

Angle. Evidently such an instrument Beyond all doubt such a party may fill was made in argument to sustain the No. 503. - OCTOBER TERM , 1875.

wouldnot have answered the purposeof every blank which it is necessary should right to make the addition to the note , G. D. Newhall, Appellant, v. Chales W. SANGER .

the holder of the blank form , if he in- be filled to perfect the instrument and because it was delivered before the blank

tended to betray his trust, and to con- render it operative, within its scope and was filled, but the court held that the
Appeal from the Circuit Court of the United States

vert theproceedsofthe loan to his own design, if the termsorwords of thein: insertion ofthe words “ bearing ten per GRANTS OFLANDTO AID RAILROADS
for the District of California.

use , without the consent of the lawful strument sufficiently indicate what that cent. after maturity," was not the filling SPANISH OR MEXICAN CLAIMS.

owner of the fund . scope and design are. Cases arise, it of a blank , and that it rendered the note

Blanks necessary to complete the in- must be conceded, where a party signs invalid.- ( Wood v. Steele, 6 Wall . , 80. )
1. GRANTS IN AID OF RAILROADS .—That grants

of land to aid in the construction of worksof in

strument and render it operative, it may his name to a blank paper and intrusts Persons intrusted with negotiable terual improvement,attachonly to so much of

be admitted , might be filled by the hol- the paper containing his signature to securities for use, by the parties to it, ournational domain as might be sold or other

der of the instrument,but itisclear that another for use, butit is sufficient to say may, if it contains blanks,fillthesame, tracts reserved by competent authority , forany

itwas not possible, within the meaning upon thesubject, that the case before the but Mr. Parsons, though headmits that purpose or in any manner,although noexception
ofthat rule, to give the instrument such court is not of that character. Instead rule to its fullest extent,adds that if one of them was made in the grants themselves.

a form as would make it answer the sup . of that the blank form signed by the materially changes words which are
2. PUBLIC LANDS .-- That the words, “ public

are habitually used in our legislation to

posed fraudulent intent, without doing complainant contained terms clearly in ; printed or written, the note by such describe such as are subject to sale, or otherdis

violence to the scope and design of the dicating that the money, was to bepaid change would berendered invalid, and posalunder generallaws.

blankform, as evidenced by the printed on account of“thebond and
mortgage," certainlyit must be so if the change that thestatus of lands covered by spanish or

terms it contained, which , as outlines, and that the signerof the blank form substantially varies thescope of the in Mexican claim , pendiug before thetribunais

plainly indicate that the signer required required the payment to be made in strument, to the prejudice ofthe party charged with the duty of adjudicating it,must be
that the payment of the proceeds of the drafts to the order of ” the signer of the from whom it was obtained.- (2 Pars. on determined by the condition of things which ex.

loan should be made in drafts to his own same, and it was no more competent for B. & N. , 566.)
isted in California at the time it was ceded, and .

by our subseqeut legislation.
order. Manifest as that indication was, the person to whom it was intrusted, in Suppose that is so , still it is insisted 4. FAILING TO PRESENT CLAIM . - The act de

and as it would be, even to the casual that stateof the case,to erase the words by the respondentsthatthe rule is not clares that all lands,the claims to which should

reader, it became necessary , in order to “ draftsto the orderof, ” and to insert in applicablein this case, because they had be deemed held , and considered to bea partof

make the completed instrument answer the short blank preceding that sentence, not notice of the defect in the blank or. the domain of the Uni ed States." A failure,

the fraudulent intent of the holder, to the words " current funds," than it der, but the court here is entirely of a therefore, to presentthe claim within the required

change the scope and design of the same, wouldhave been forthatperson to have different opinion . Even the holdersof time,or a rejection of it either by the coumis.

which he effectually accomplished by prepared and executed a new instrument negotiablesecurities, taken in the usual tain a review of their respective decisious,or by

erasing the printed words“ drafts to the in thename of the signer ,requesting course of business, before the securities this court rendered it. lennecessary topreserve the

order öf,” which immediately preceded the company to pay the proceeds to the fall due, are held chargeable with notice They then became public in the justmeaning of

the name of the signer, as before ex- order of the holder of the blank form . where the marks on the instrument are that term , and were subject to the disposing pow .

plained, and by inserting the words Argument is scarcely necessary to sup- of a character to apprise one to whom erof Congress. This isthe true interpretation of

current funds" between the erased port that proposition,asit is self evident thesameis offered of the alleged defect. the act of 1851,
5. RELATION BACK - TERM . — There is a fiction

word “ drafts” and the word " in ,” be- that the erasure of the words “ drafts to -(Goodman v. Simonds, 20 How. , 365. ) oflaw thata term consists of but one day, but

tween which and the erased word the order of" changed the manifest scope When it is proposed to impeach the such a fiction is only tolerated by the courtsfor

« drafts" there was a short blank,scarce- and design of the incomplete instru- title of a bolder, for value, by proof of of a claim , so as to render operativea grantwhich

ły suficient to admitthewritten words ment, anditis equally clear that the any factsandcircumstances outsideof would be otherwise,without eflect does not pro

current funds," aswill be seenbyref words current funds," which were in the written instrument itself,it is a very note the endsof justice,and cannot besanctioned.

erence to the inetrument actually pre- serted, are utterly repugnant to the differentmatter. He is then to be af

.

sented to the company,which was sent printed terms“ drafts to the order of," fected , if at all, by what has occurred Mr. Justice Davis delivered the opin- .

up with the transcript as an original pa- which were erased by black lines.- between other parties,and he may as ion of the court,

per: (Bank v. Douglas, 31 Conn . , 180. ) . well claim an exemption from any con The object of this suit is to determine

Compare the altered instrument with Properly applied that case is decisive sequences flowing from their acts, un- the ownership of a quarter section of

whatit wouldhave been ifnothing had of the presentcase. It appears that the less it be first shown that he had kňoul. land in California. The appellee, who

been done to it except to fill the blanks, defendant in that case put his name edge of such facts and circumstances at was the compainant, claims through

and the criminal character of the act is upon an inchoate bill of exchange, the time the transfer was made. These the Western Pacific Railroad Company,

manifest. By the erasure and insertion drawn and signed by the maker, on a principles are of universal application , to whom a patent was issued in 1870, in

of the words " current funds," it was certain firm , blanks being left for the but where a person takes a negotiable professed compliance with the require.

made to read as follows: Pay to [the date, amount, time of payment, and the security which , upon the face of it , is ments of the acts of Congress commonly

person named ] ten thousand dollars, on name of the payee,and that the defend dishonored , he cannot, says Taney, Ch. known as the Pacific Railroad Acts.

account of bond and mortgage, in cur- antdelivered the paper, thusindorsed, J., be allowed to claim the privileges Theappellant derives title by mesne
rent funds. to the maker of the same, who struck which belong to a bona fide holder.- conveyances from one Ransom Dayton ,

Such an alteration, it is insisted by the out the name of the place where it was (Andrews v. Pond, 13 Pet., 65. )
whose patent, of a later date than that

complainant, is not and can not bejusti- made, and the name of the firm on If he chooses to receive it under such issued to the company, recites that the

fied by any implication which arises which it was drawn , and filledout the circumstances he takes it with all the land was within the exterior limits of

from the existence of blanks in the in- instrument, so as to make it a promis- infirmities belonging to it, and is in no a Mexican grant called Moquelamos, and

strument, inasmuch as thealteration con- sory note for three thousand five bun- better conditio : than the person from that a patent bad , by mistake, been is

sists both of the erasure of material dred dollars, payable to the order of whom he received it ;and the same doc- sued to the company. The court below

words and the insertion of other mate another party. Upon these facts the trine was enforced and applied in a sub- decreed that the appellee was the owner

rial words in lieu of those erased, which court held thatan inference arose, which sequent case, where, in speaking of a in fee simple of the land, and that the

change the scope and legal effect of the in favor of a bona fide holder of the paper promissory note, so marked as to show patent under which the appellant claims,

instrument from what it would have was irresistible, that the person to whom for whosebenefit it was to be discounted, so far as it relates to the land in contro

been if the blanks had been filled with the paper wasintrusted, was authorized , the court held that all those dealing in versy, should be cancelled.

out any such erasure and insertion. by filling the existing blanks to complete paper "with such marks on its face, must The act of July 1 , 1862, ( 12 Stat., 492,).

Complainant concedes that blanks in the instrumentand to fill the blanks, so be presumed to have knowledge of what grants to certain railroad companies, of

such an instrument may be filled by the as to bind the defendant as indorser of a it imported .” — (Fowler v. Brently , 14 which the Western Pacific, by subse

person to whom it is intrusted for use , bill of exchange, drawn by him on the Pet. , 318. Brown v. Davis, 3 Term ., 80.) quent legislation, became one, every

but he contends that tbe said alterations firm therein named ,for any sum , payable Actual notice in such a case is not re- alternate section of public land desig.

made in the instrument in this case were at any time and place. But, say the quired, even in suits founded upon ne nated by odd numbers, within ten miles

a forgery, which renders the completed court, no inference or presumption of gotiable securities, where the evidence of each side of their respective roads,

instrument void, and the court here con- authority, can arise that he might turn of its infirmity consists ofmatters ap- not sold, reserved, or otherwise disposed

curs in that proposition. the bill drawn on one firm into a bill parent on its face ; nor is any different of by the United States, and to which a

Negotiable instruments are frequently drawn on another, or to turn it into a or stricter rule applicable in cases like homestead or pre -emption claim may

delivered for use, with blanks not filled , promissory note. Neither dictum nor the present, itappearing that the printed not have attached at the timethe line of

and in respect to such instruments, it is decision, say the court, has been cited to words, though erased , so as to be inop- the road is definitely fixed. It requires

held that where a party to such an in. warrant such a claim , and they add that erative, were still entirely legible, even that within a prescribed timea map des.

strument intrusts it to the custody of they suppose that none such can be to the casualreader, and that the words ignating the general route of each road

another for use, with blanks not filled found. Suit in that case was brought by current funds," inserted before the shall be filed in the Department of the

up, whether it be to accommodate the the bank, claiming to be an innocent erased word " drafts" were plainly repug- Interior, and that the secretary thereof

person to whom it was intrusted , or to holder, but the court held that, notwith- nant to the erased words drafts to the shall then cause the lands within a cer

be used for the benefit of the signer of standing the erasures, unmistakable evi- order of, ” which followed them in the tain distance from such route to be with.

the same, such negotiable instrument dence of the original character of the same connection . drawnfrompre-emption, private entry ,

carries on its face an implied authority instrument remained, and that the evi. Constructive notice in such cases is and sale . The precise date of the loca

to fill up the blanks necessary to per- dence was amply sufficient to excite dis- held sufficient, upon the ground that tion of the Western Pacific road is not

fect the same; and the rule is that, as trust and make it the duty of any one when a party is about to perform an act stated in the record, butthe inferenceis

between such parties and innocent third to whom the paper was offered to inquire which he has reason to believe may that it took place between the first day

parties, the person to whom the instru- when and by what authority, such era- affect the rights of third persons, an in- of the December term (1861) of this

ment was so intrusted, must be deemed sures and alterations had been made.- quiry as to the facts is a moral duty, and court, and the 13th day of February,1865.

the agent of the party who committed (Gardner v. Walsh, 32 Eng. L. & Eq. diligence an act of justice. Whatever Atall events, the withdrawal for this

the instrument to his custody, in filling 162.). fairly puts a party upon inquiry in such road was made on the 31st of January,

the blanks necessary to perfect the in Where blanks exist, in negotiable se a case is sufficient notice in equity, 1865 , and the records of the court show

strument.- (Violet v. Patton, 5 Cran . , curities, delivered to another for use, the where the means of knowledge are at that the Moqnelamos grant, which bad

142. Russell v. Langstaffe, 2 Doug. , 514 custody of the paper, under such cir: hand ; and if the party, under such cir- | been regularly presented to the commis
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ers, under the act of March 3, 1851 , Court. If be, however, neglected to cultivation prior to the rejection of such lars on the life of Frederick Hoffman ,
and duly prosecuted by appeal, was re. take, within the time prescribed by the claims. for which an application is this day

jected here February 13, 1865. It is a statute, the proper steps to obtain such It is unnecessary to dwell longer upon made to the John Hancock Mutual Life

conceded fact that the lands embraced review , the decision was thereby ren this question or to review subsequent Insurance Company, of Boston . The

by it fall within the limits of the rail dered final and conclusive. The lands statutes touching the government lands said insurance to date from August 7th,

road grant, which were enlarged by the then fell into the category, of public in California. It suffices to say , tbat 1869 ,subject to the conditionsand agree

amendatory act of 1684. (13 Stats., p . lands. The same remark will apply to there is nothing in any of them which ments of the policies of said company,

358.) This act also declares that any the judgment of the district court; but weakens the construction we have given and provided that the said application

lands granted by it , or the act to which if he prosecuted his appeal to thetribu : to the act of 1851. This controversy de shall be accepted by the said company

it is an amendment, " shall not defeat or nal of last resort, the lands retained pends upon that act and the Pacific and a policy be by inem granted there.

impair any pre-emption , homestead, their original character in all the suc. RailroadAct whichwehave cited . on . The said policy, if issued, to be de

swamp- land or other lawful claim, nor cessive stages of the cause, and they The appeilee invokes the doctrine that livered by me when received to the

include any government reservation or were regarded as forming a part of our judgments of a court during a term are, holder of this receipt, which shall then

mineral lands, or the improvements of national domain only aftertheclaim by relation , considered as having been be given up. It is expressly agreed and
any bona fide settler." covering them had been "finally decided rendered on the first day thereof. There understood that if theabove mentioned

There can be no question that, by tbe to be invalid ." is a fiction of law that a term consists application sbali be declined by the said

withdrawal in question, the grant took A failure, therefore, to present the of but one day; but sucha fiction isonly company,it shall be deemed that no

effect upon such odd-numbered sections claim within the required time, or a tolerated by the courts for the purpose insurance has been createdby this re

ofpublic lands within the prescribed rejectionof it either by the commission of justice.- (Gibsonv . Chouteau, 13 Wall- ceipt,but the amount above receipted

limits as were not excluded from its or by the district court, without seeking ace, 92) . To antedate the rejection of a shall be returned to thebolder of this

operation, and the question arises wheth. to obtain a review. of their respective claim , so as to render operative a grant receipt, which shall then be given up ."

er lands within the boundaries of an decisions, or by this court, rendered it which would be otherwise without effect, The amount of the premium specified

alleged Mexican or Spanish grant, wbich unnecessary to reserve the claimed does not promote the ends of justice was paid by Hoffman to Goodwin, as fol

was then sub judice,are public lands lands from settlement and appropria and cannot be sanctioned . lows :

within the meaning of the act of Con- tion. They then became public in the As the premises in controversy were A horse valued at
$ 400 00

gress under which the patent , whereon just meaning of that term , and were not public lands, either at the date of A sixty day note to Goodwin , 100 00

ine appellee's title rests, was issued to subject to the disposing power of Con the grant or of their withdrawal, it fol. A canceled debtowing byGood

the railroad company, gress. lows that they did not pass to the rail . win to Hoffman , 53 57

The subject of grants of land to aid in This is, in our opinion, the true inter road company.
A premium note of . 369 00

constructing works of internal improve- pretation of the act of 1851. In view of The decree of the Circuit Court is re

ment was fully considered at the present ibe circumstances which then existed , versed and the case remanded to that $ 922 57

term , in Leavenworth , Lawrence and the intention of Congress cannot be court with directions to dismiss the bill .
Goodwin reported the application to

Galveston Railroad Company V. The mistaken . Mr. Justice Fiels dissenting: Thayer, but said nothing of the receipt.
United States. ( 8 CHICAGO LEGAL News, It may be said that the whole of Cali :

I am not able to agree with the major. Thayer forwarded the application , and
265. ) fornia was part ofour domain, as the ity of thecourt in this case . The only in due time received the policy. Some
We held that they attached only to so United States acquired it by, treaty lands excepted by Congress from its timeafterward Hoffman calles for the

much of our national domain asmight and asserted dominion over it. The grant to the Western Pacific Railroad policy . Thayer demanded the premium .
be sold orotherwise disposed of, and obvious answer is that the ownership of Company,consisted of sectionswithin Hoffmanrefused to payit, andproduced

thatthey did notembraceiracts reserved so much of the soil aswas vested in certain limits,which at the time theline Goodwin's receipt. Thayer iben , for

by competent authority for any purpose individual proprietorship, did not pass oftheroad wasdefinitely fixed,had been the first time, learned the existence ofor in any manner,although no exception to them. They took ihe remaining

of them was made in the grants them lands, subject to a l the equitable rights of bythe United States,” or to which a leged payment of the premium . He re

sold , reserved, or otherwise disposed the receipt and the particulars of theal.

selves. Our decision confined a grantof of private property therein which exist- pre-emption or homestead claim had ſused to ratify thetransaction .

everyalternate section of " land " to such ed at the time of the transfer. Claims, thenattached . The exceptionwasin. Ineffectual attempts were made to sell

whereto the complete title was abso- whether groundedupon an inchoate or tended to keep the publiclands open to the horse. Finally Thayer, to save

lutelyvested in the United States. The a perfected title, were to be ascertained settlementand sale until the line ofthe trouble to his company, offered ,.if Hoff

acts which govern this case are more and adequately protected. This duty, roadwas established . I cannotunder man would take back the horseandpay

explicit and leavelessroom for construc. injoinedby a sense of natural justice and stand how the presentation of a fraudu. in its stead $ 250 to the company, the

tion . The words “ public lands ” are by treatyobligations, could onlybedis - lentclaim to any portion ofthe lands transaction should be closed and the

habitually used in our legislation to de chargedby prohibiting intrusion upon within the limits designated , founded policybe delivered . This Hoffman re

scribe such as are subject to sale or oth the claimed lands untilan opportunity upon an invalid or forgedMexicangrant, fused to do,and sued thecompany in the

er disposal under general laws. That was afforded the parties in interest for could change the character of the sec Court of Common Pleas of Cuyaboga

they were so employed in this instance a judicial hearing and determination. tions as public lands,or impair the title County, forwhathe had delivered to

is evidentfromthe fact that to them It wasto be expected that during that ofthe company, or have any other effect Goodwin. Averdict was found for the

alone could, on the location ofthe road , time of feverish speculation in Califor than to subject the company to thean- defendant. Hetook a new trialunder

the order withdrawing lands from pre nia,unfounded and fraudulent claims noyance and expense of exposing and the statute ofOhio. Upon the re trial a

emption , private entry, and sale, apply. would bepresentedforcon firmation. defeating the claim . Nor can I perceive verdict was rendered in his favor. The

The status of lands covered by a Span . Therewasnoway of separating them the bearing upon the case of the act of defendantmovedfor a new trial,which

ish or Mexican claim , pending before the from those which were valid without March 3d, 1853, “ toextendpre-emption was granted. The suit abated 'byhis

tribunalscharged with thedutyof ad- investigationbya competenttribunal, rights to certain landsthereinmention- death, and wasnot revived. Thereupon

judicating it, must bedetermined bythe and Congress ,therefore , shaped our ed ;"for that act applies onlytopre- hiswidow, Henrietta Hoffman, filed this
condition of things which existed in legislation so that all lands to which a

emption rights, and by its terms is limi- bill. It prayed that the company should

California at the time it was ceded, and claim attached should , until it
was ted to lands previously reserved . be compelled to deliver the policy to her

by our subsequent legislation. The barred or paseed upon , be excluded from
I think the judgment of the court and to pay the amount of the insurance

rights of private property were not in anv mode ofacquiring them .
below should be affirmed ; and Mr. J18 money specified . The policy was upon

paired by the change ofsovereignty and Until recently, Ibis view of the act of tice Strong concurs with me in this opin- what is known as the " endowment

jurisdiction. They were fully secured 1851 wasadopted by the Interior Depart- ion . plan .” It provided that the amount in

by the law of nations, as well as by trea ment upon the advice of the law officers sured should be paid to Hoffman at the

tý stipulation. The country, although of the government, (Opinions of Att'y ; UNITED STATES SUPREME COURT. end of ten years, or to his wife in the

sparselypopulated,was dotted over with Gen'l , vol. 11, p. 493 ; Id., 13, p. 388,) and event of his death in the meantime. No

land claims. Without our establishing it was, at least by implication,sanctioned
OCTOBER TERM, 1875. part of what was paid by Hoffman to

a tribunal clothed with full authority to by this court in Frisbie v . Whitney ( 9 HENRIETTA HOFFMAN , Appellant, Goodwin ever came into the hands of

examine and decide them , their extent Wallace, 187 ) . No subsequentlegislation Thayer or the company, or inured in any

and validity could not be determined. conflicts with it. On the contrary, the
JOHN HANCOCK MUTUAL LIFE INS. Co. wise to the benefit of either.

It had been the practice of Mexico, to excepting words in the sixth section of Appeal from the Circuit Court of the l’nited Stales for Goodwin testified that his share of the

grant large tracts to individuals, some the act of March 3, 1853, introducing the
the Northern District of Ohio .

premium was “ two hundred and seven

times as a reward for meritorious public land system into California ( 10 Siats ., An agent can only bind the company by arts ty-six dollars and some cents," and fur.

services, but generally with a view to 246 ) , clearly denote that Congress did done in the way usual in the line of business in ther, that Thayer assented to the tran

invite emigration, and promote the set- not treat lands in the condition that which he is acting.
a

saction in advance, and with full know

tlement of her vacant territory . Exact these wereat the time of thelocationof life premium by the agent, was ulira vires,and ledge of the facts ratified it subsequent

information in regard to them,although the road , as a part of the public domain . did not constitute a valid contract, bindingthe ly .

indispensable, could hardly be obtained They were not in a condition to be ac If it be admitted that the facts as to
Decreeaffirmed .

during the eager search for gold which quired by individuals or granted to cor the assent and ratification by Thayer are

prevailed soon after we acquired Cali- porations. This section expressly ex . Opinion by SWAYNE, J. There is a di- as stated by Goodwin - a concession by

fornia . It was not until 1851 that our cludes from pre-emption and sale all rect conflict in the testimony of the two no means warranted, in our judgment, by

government undertook to discharge the lands claimed under any foreign grant or principal witnesses in this case, and the the state of the evidence - the question

obligation it assumed , to adjustthe pro- title . It is said that thismeans "lawful. discrepancies are irreconcilable. Accor- arises, what is the legal result?
perty rights arising under Mexican or ly " claimed ; but there is no authority to ding to our view, the case must turn Agencies are special, general and uni

Spanish grants. The act of March 3, of import a word into a statute in order to upon the application of legal principles versal. Story's Agency, sec.21. Within

that year, created a commission to pass change its meaning. Congress did not to facts about which there is no contro- the sphere of the authority conferred,

upon them ,and allowed two years from prejudge any claim to be unlawful, but versy. An elaborate examination ofthe the act of the agent is as binding upon

that date within which to present claims. submitted them all for adjudication. testimony is therefore unnecessary. A the principal as if it were done by the

Prior to , or duringthis period, asan ex. Besides theact of March 3, 1853, which brief statement will be sufficient for the principal himself. Butit is an elemen
tension of our land system to California submitted to settlement and purchase purposes of this opinion. tary, principle, applicable alike to all

would have produced the utmost confu the lands released by the operation of Justin E.Thayer was the general agent kinds of agency, that whatever an agent

sion in title to real estate, it was wisely the previous law of '1851, there was a of the appellee at Cleveland, Ohio. He does can be done only in the way usual

withheld by Congress until such claims general law ( Id ., 244) passed on the same was authorized to appoint sub -agents, in the line of business in which he is

should be presented, or be barred by day which conferred upon a settler on and on the 7th of April, 1869, appointed acting. There is an implication to this

lapse of time. The act declared that all lands theretofore reserved on account of A. C. Goodwin such agent. This ar: effect arising from the nature of his em

lands, the claims to which should not claims under foreign grants, wbich had rangement continued until the 7th of ployment, and it is as effectual as if it

bave been presented within said two been , or should thereafter be, declared June, 1869. It was then put an end to had been expressed in the most formal

years should be deemed, held , and con. by the Supreme Court to be invalid , the by the parties, and they agreed that terms. It is present whenever his au

sidered to bea part of the public domain rights granted by the pre -emption law, thereafter, Goodwin should act as an in. thority is called into activity, and pre

of the United States .” This was notice to after thelandsshould have been released surance broker, and that he should re . scribes the manner as well as the limit

all the world that lands in California from reservation - a class of lands which ceive for such applications as he might of its exercise. Upton v. Suffolk Co.

were held in reserve to afford a reasona- it had been the policy of the govern bring to Thayer, thirty per cent. of the Mills, 11 Cush ., 586 ; Jones v. Warner, 11

ble timefor asserting rights thereto be- ment to reserve until all claims thereto first premium paid forthe insurance. Conn. , 48 ; Story's Agency, sec. 60, and

fore a tribunal authorized to take cogni- of that character had been adjusted. On the 7th of August, 1869, Goodwin note ;3 Chitt. Law of Com . & Manuf.,

zance of them . The claimant was not ( See Act of 1811 , 2 Stat. , p. 664-5, sec. 6 gave to Frederick Hoffman a receipt , 199 ; 'U. S. v. Babbitt, 1 Black , 61 ; 1 Par:

concluded by an adverse decision of the and 10. ) This authorized right of pre- signed by Goodwin as agent, setting sons on Contracts, 4th ed ., pp.41, 42.

commission, but was entitled to have it emption foconferred, clearly implies forth that he had received from Hoffman Life insurance is a cash business . Its

reviewed by the district court, with a that no rights previously attached to $ 922.57 , “ being the first annualpremium disbursements are all in money , and its

right ofultimate appeal to the Supreme lands by reason of their settlementand lon an insurance of eight thousand dol- I receipts must necessarily be in the same

company.
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medium . This is the universal usage and kansas. In pursuance of his commission who, being held in custody by reason of cate and important power in respect to

rule of all such companies. and the instructions of the governor of such acts, plies for his discharge from fugitives from justice granted by the

Goodwip had settled his own debt to the State of Arkansas, the petitioner as such custody by virtue of the provisions constitution to the National Govern

Hoffman of $53.57,and had appropriated such agent presented said requisition , of law foundin Chapter 13, Title 13 of ment, which has been called into opera
to himself Hoffinan's note of $ 100. together with said authenticated indict the United States Revised Statutes. tion by the act of 1793-a power of

If he had the right to take his percen- ment to the governor of the State of Those provisions of law make it the necessity belonging to the National Gov.

tage in such way as he might think pro. New York , whothereupon issued to the duty of the Judges of the Courts of the ernment, but which operates largely , if

per, this did not justify his taking the sheriff of the county of Kings, his man . United States, within their respective not exclusively,in the interest of har

horse at $100 Nor, if Thayer had ex date directing the arrest of McDonald , jurisdictions, to grant writsofhabeas cor . mony between the States.

pressly agreed to take the horse in pay: and hisdelivery to the petitioner,the pus for the purposeof inquiring into the Entertaining these views, which find

ment of the premium pro tanto, could agent of the State of Arkansas, duly cau -e of restraintof liberty where a pris- support in the case of Smith (3d Mahon,

that have given validity to the transac- commissioned and authorized to receive oner is " in custody for an act done or p . 131), I am bound to hold that the pe .

tion. If the agent had authority to take said iugitive, in accordance with the omitted in pursuance of a law of the titioner is entitled to require ofthis court

the horse in question he could have ta laws of the United States in such case United States. " (Sec. 753, U. S. Revised a writ of habeas corpus, to the end that

ken other horses from Hoffman , and made and provided . The sheriff of Statutes .) an inquiry behad into the causes of the

have taken them in all cases. This would Kings county, on receipt of the man . The question ,therefore, is whether the restraint of his liberty .

have carried with it the right to estab . date of the governor , arrested Mc- petitioner is in custodyfor acts intended A further question presented by the

lish a stable,employ hands, and doevery. Donald for the purpose of delivering to be covered by Section 753 of the Re- petition has been discussed upon this

thing else necessary to take care of the bim to the petitioner in accordance vised Statutes of the United States . motion , and may here be decided. It

horses until they could be sold. The with the terms of the mandate, but It is contended in opposition to the arises out of the matter charged in the

company might thus have found itself before such delivery was made the fu: petition that acts performed in and about indictment which accompanied the req .

carrying on a business alien to its char- gitive was released from the custody of the surrender of ' fugitives from justice uisition of the governor of Arkansas,

ter, and in which it had never thought of the sheriff upon habeas corpus issued by a are not acts done in pursuance of the and discloses the judicial proceeding in

embarking. justice of the SupremeCourt of the State laws of the United States, but are the Arkansas upon wbich the surrender of

The exercise of such a power by the of New York. After being so released acts of a Governor of a State done in dis- the fugitive was demanded.

agentwas liable to two objections. It McDonald brought an action for mali. charge of his duty to the State, and not The contention upon the indictment

was ultra vires, and itwas a fraud as re- cious prosecution against the petitioner, otherwise . Reliance is placed upon the is that it is an indictment found bythe

spects the company, Hoffman must and obtained from the SupremeCourt of case of “ Commonwealth of Kentucky vs. Grand Jury ofAshley county, Arkansas,

have known that neitherGoodwin nor the State an order for his arrest, in pur. Dennison . ” ( 24 How ., p . 66 ) , for this and undertakes to charge McDonald with

Thayer had any authority to enter into suance whereof he is now held in position . But I do not find the position a crime not cognizable by any Court of

such an arrangement,andhewas a party custody by the sheriff of Kings county. to be supported by theauthority referred the State of Arkansas, the charge being

to the fraud. No valid contract as to the Being so 'detained in custody, he pre to, nor do I consider it tenable on prin- subornation of perjury committed with

company could arise from such a transac- sents his petition to this court, setting ciple. The case of “ Kentucky vs. Den in such State in procuring one Martin to

tion . This objection is fatalto the ap. forth the above facts, and claims his nison" simply decides that the Supreme commit willful perjury within said State

pellant's case. discharge at the hands of this court upon Court of the United States has no power before a United States Commissioner in

It is insisted by the counsel for the ap- the ground that he is detained in custo- to issue a mandamus to compel the Gov- a deposition taken bysuch commissioner

pellee thatHoffman, by the bringing of dy by reason ofacts committed by him ernor of a State to cause thesurrender tobeused in an action then pending

his action atlaw , repudiated and rescin inpursuance of the laws of the United of a fugitive when demanded by the Ex - Ibetween said McDonald and the United

ded the contract, if there was one, and States, and which are justified by such ecutive of the State from which he has | States.

that the appellant is thereby estopped laws. Notice of the application having fled. The question bere raised could This indictment, it is said , is void , be

frommaintaining this bill. Authorities been given to the attorneys for McDon- pot arise in that case,for the reason that cause it charges no crime within the ju

are cited in support of this proposition. ald. at whose suit the petitioner is im. in that case the Governor of Ohio refused risdiction of a grand jury of the State

Herrington v.Hubbard ,2 Illinois, 569; prisoned, theyhaveappeared and , in to act at all. Here the Governors re. of Arkansas, and renders all the pro

Dalton v. Bently, 15 ib., 420 ; Smith v. opposition to the petition,deny theju- spectively have acted ,and the acts per. ceedings taken in regard to the surren

Smith, 19ib .,319; Cooper v 'Brown,2 risdiction of this court to issue the writ formed are those required by the laws der of the fugitive void ; whence, it is

McLean , 495 ; Williams v. Washington of habeas corpus, upon the ground that of the United States to be performed . It concluded, thatthe acts performedby the

Life Ins.Co.,4 Big Life & Acc. Ins . Rep.56. the acts of the petitioner, which were seems clear that the authority exercised petitionercannot be held to be acts done

As the point already determined is the foundation of the action against is an authority conferred by the laws of in pursuance of a law of the United

conclusive of the case, it is unnecessary him , are not acts done in pursuance of the United States and by no other laws. States.

to consider this subject.
any law of the United States, and the The Supreme Court of the United States But I cannot accede to this view. If

The decree oftheCircuit Court is af- further ground that the indictment pre- in " Prigg vs. Commonwealth of Pennsyl- it be true that it is competent for this

firmed . sented to the governor of the State of vania," when speaking of the act of 1793, court to look into the indictment trans

New York , and upon which he issued say “ as to the authority so conferred up. mitted by the governor of Arkansas and

OUR thanks are due John J. ALLEN, of his mandate to the sheriff, does not on State magistrates, while a difference authenticated by him , and if this court

the Brooklyn,N . Y., bar, for the following charge any crime ofwhich the grand of opinion has existed and may exist can be called upon to determinewhether

opinion :
jury of Ashley county, Arkansas, could still, on the point in different States, a crime has been charged therein in the

take cognizance ; whence it is contended whether State magistrates are bound to manner required by the laws of the

D. S. DISTRICT COURT, E. DIST. OF that all the proceedings toward the act under it - none isentertained by this State of Arkansas, and wbether as mat

NEW YORK .
surrender of McDonald were void, and Court, that State magistrates may , if they ter of law subornation of perjury como

OPINION FILED APRIL 11 , 1876. afford no justification for the petitioner, choose, exercise that authority, unless mitted within the State of Arkansas can

In re the PETITION OF A.B. Titus for a Habeas andno foundation for theinterposition prohibited by State legislation . So in by the laws of the State of Arkansas be

Corpus.
of this court. By the Constitution of “Kentucky vs. Dennison," where it was made an offense against thelaws of that

the U.ited States the whole subject of argued that the act of 1793 must be held State, when the perjury is committed be

TION OF FUGITIVES FROM ONE STATE TO interstate extradition is remitted to the to speak only to State authorities, and to fore a United States commissioner in a
ANOTHER

cognizance of the general government. leave its execution wholly to the author- deposition taken to be used in a court

commissioned the petitioner to presentto the the United States is exclusive.(Prigg fore to be void, the Supreme Court main- that the petitioner, who is simply a mes.
On November 7th, the Governor of Arkansas This jurisdiction of the government of ities of the States themselves and there of the United Slates. Still it cannot be

Goveruor of New York, his requisition for the sur.

render of McDonald , a fugitive from justice, to v . Commonwealth of Penn . , 16. Pet., p . taining the validity of the act, declares senger of the governor of the State of

gether with a copy of the indictment. The petl. 622.) The act of1793, now section 5,278 that the act makes it the duty of the Arkansas,and who is not alleged to have

iioner presented therequisition to theGovernor of theRevisedStatutes ofthe United State Executive to cause a fugitive from done otherwise than is required by his

sherift"of Kings county, directiug the arrestof States, provides the method bywhich ju:tice to be delivered up, andthatwas commission, was bound to look into

McDonald, and his delivery to the petitioner. such extradition is to be accomplished. the duty of the Governor of the State the indictment and required at bis peril

The sheriffarrested McDonald for the purpose of That statute authorizes the Executive where the fugitive was found, is in such to determine wbether it charged a

could make
suchdelivery.he wasreleased from his authority of any State from which a fu cases merely ministerial without the crime within the meaning of the laws of

custody on habeas corpus,issued by a State judge. gitive from justice may have fled, to right to exercise either executive or ju the United States . Thepetitioner did

Afterbeing soreleased , McDonald broughtanac demand bis return the executive dicial discretion , he could not lawfully not arrest the fugitive nor demand his

against the petitioner,who was arrested in such authority of the State to which such issue a warrant to arrest an individual arrest.The arrestwasmadeby direc

action ,and now makes this application for ahai person has fled , upon producing to such without a law of the State or Congress tion of the governor of the State ofNew

1. That this isa case in which a judgeof a Uni: executive a copy of an indictmentfound, toauthorize it."
Yorkupon the demand of the governor

ted States Court has a right to grant a writ of or an affidavit made before a magistrate There are no laws of the State to au- of Arkansas. And if there can be said

2. That acts performed in and about the surren .
of the State, charging the person de . thorize the acts specified in the act of to have been anything done by the peti

manded with having committed treason , Congress. The Governors and their tioner in respect to the arrest of the
derporteur these threetinsel entestellone in pure felony, orother crime,suchindictment agents arecompelled therefore to rely fugitive which

could renderhimliable3. That the p - titioner, who was a mere messen or affidavit to be certified as authentic upon the statute ofthe United States for in an action for malicious prosecution ,

ger of the Governor ofArkansas, was not bound by the governoror chief magistrate of authority to do the acts required there his acts are plainly ministerial, and he is

whether it charged a crime within themeaning the State from which the person so by, and thestatute of the United States justifiedthereforby the directions ofthe

14. Thatthe petitioner has done no more than charged has fed. Uponreceiptofthe affords them justification. Itseemsim- governor.

is prescribed to be doneby thelawsof the United requisition and certified indictment, the possible ,therefore, to hold that when The jurisdiction of the executive of

States, acting under the direction of the execu executive authority of the State to which they so act they act otherwise than in theState over the subject matter is clear,

tive,who, by the law ,was authorized to give such such person has filed , is authorized to pursuance of a law of the United States. and the petitionerhas done no more

5. No personalliability was therefore incurred cause him to be arrested and secured, In so acting they but discharge an abso than is prescribed to be done by

by the petitioner,nor is the case changed by the and to cause notice of the arrest to be lute obligation created by a law of the the laws of the United States, acting

allegation that themotives actuating the petition given to the executive authority making United States, wbich they are bound to under the direction of the Executive,
er were malicious.-- [ ED . LEGAL NEWS. )

the demand,ortothe agent of such au. perform and forwhich there is no other who by . the same law was author,

BENEDICT, J. - The petitioner, H. B. thority appointed to receive the fugi. law, and their acts are pone the less acts ized to give such direction. No personal

Titus, presents his petition for a writ of tive, and to cause the fugitive to be done in pursuance of a law of the United liability was therefore incurred .

habeas corpus directed to the sheriff of delivered to such agent when he shall States, because, as decided in Kentucky Nor is the casechanged by the allega.

the county of Kings, to the end that he appear. v. Dennison , there is no power in the tion that the motives actuating the peti.

may be dischargedfrom the custody of The peititon and accompanying docu- General Government to use coercive tioner were malicious. So long as the

such sheriff. The facts upon whichthe ments disclose plainlythat the only acts measures to compel performance. acts done were within the scope of the

petitioner bases his demand for a dis- charged upon the petitioner, and because This view of the scope of section 753 authority conferred upon him , and justi

charge are as follows: of which he is arrested , are acts per appears to be in barmony with the obfied by the laws of the United States, it

Onthe 7thday of November, the gov- formedby him as the agent appointed ject of the statute which” plainly is in matters not what feelings the petitioner

ernor of the State of Arkansas commis- by the Executive of the State of Arkan- tended to afford to all persons arrested entertained toward the fugitive, nor

sioned the petitioner to present to the sas, in pursuance of the commission is- for acts done in discharge of obligations what result he hopedwould follow from

governer of the State of New York the sued to him by such Governor, which to the United States, and arising under the action taken by the governor of the

requisition of the governor of Arkansas acts are those prescribed by act of 1793, the constitution and laws thereof, a sum- State.

for the surrender of a fugitive from jus. as above stated . mary method of obtaining release from My determination therefore is , that

tice from the State of Arkansas, named The case of the petitioner, therefore, unjust imprisonment. Certainly those the petitioner is entitled to his writ of

Augustine R. McDonald, together with is that of a ministerial officer acting with are entitled to such protection and clear. habeas corpusas prayed for.

a duly authenticated copy of an indict in the scope of an authority conferred | ly within the spirit of the ac' who, in For the petitioner, John J. Allen , esq .;

ment found against the said McDonald upon him by the Governor of a State by conformity with a law of the United opposed, Algernon S. Sullivan and ex

by the grand jury of Ashley county , Ar- | virtue of the provisions ofthe act of 1793, | States, exercise that portion of the deli- 1 Judge Ray,

THE LAWS RELATING TO THE EXTRADI

habeas corpus.
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Ar Nos. 161 AND 163 FIFTH AVENUE .

INSURANCE AGENT NO AUTHORITY TO where a colored man recovered, in the ings are to be taken by sentence of the his offices with fidelity to the people,

CHICAGO LEGAL NEWS.TICE LIABILITY OF MESSENGER The vor of good laws,good government,and withnight,with changingclouds and

opinion of the United States District an honest administration of public affairs, changeless stars ; with grass, with trees

Court, for the Eastern District of New and,should the ticket upon which he has and birds, with leaf and bud, with flow

Lerbincit . York , by Benedict, J. , where the Gov. been nominated be successful, he will ers and blossoming vine, with all the

ernor ofArkansas commissioned one Ti . make an excellent officer. sweet influences of nature, we leave our

Tus to present his requisition for the sur The convention endorsed the official dead."

MYBA BBADWELL , Editor .
render of one McDonald, a fugitive action of Attorney General Edsall by re

from justice, to the Governor of New nominating him. He has made an ex

Recent Publications.

CHICAGO : MAY 27, 1876. York, and Titus presented the requisi- cellent law officer for the State, and it is ABRIDGMENT OF Elementary Law ; Em

tion to the Governor of New York , who no disparagement to the able lawyers bodying the General Principles, Rules

issued his mandate to the sheriff of that contended with him for the nomiPublished EVERY SATURDAY by the and Definitions of Law , together with

the Common Maxims and Rules ofCHICAGO LEGAL NEWS COMPANY, Kings county, directing the arrest of Mc- nation that they were not selected .

Donald and his delivery to Titus. The George H. Harlow, the present Secre
Equity Jurisprudence as stated in the

Standard Commentaries of the leading
sheriff arrested McDonald for the pur- tary of State , received a re- nomination. English and American authors ; em

pose of delivering him to Titus, but be . He has made an excellent and obliging bracing the subjects contained in a
SUBMS: - TWO DOLLARS per annam, in advance

fore he could make such delivery, Mc- officer. The books and papers of the regular law course ; collected and ar
Single Copios, TEN OENTS .

Donald was released from bis custody on State have been kept in an orderly and ranged so as to be more easily acquired

by Students, comprehended by jus

a habeas corpus, issued by the judge of a careful manner, and the business of the tices , and readily reviewed by young

Wecall attention to the following opin- State court. After being released, Mc. Secretary's office transacted with accu practitioners. By M E. Dunlap , coun

ions, reported at length in this issue :
Donald brought an action in a State court, racy and despatch.

selor - at -law . St. Louis : Soule, Thom

AUTHORITY OF Agent-Right to Fill against Titus, for malicious prosecution , as & Wentworth , 1876.

BLANKS IN Note - EFFECT OF Erasing who was arrested in such action . Held, City MATTERS.--Mayor Hoyne, who
This is a volume of 425 pages. It is

What is WRITTEN OR PRINTED IN A NOTE. that the Federal judge had power to was elected Mayor at the late city elec- designed to aid students in their course

– The opinion of the Supreme Court of issue a writ of habeas corpus, and to dis- tion,has been recognized as the Mayor by presenting to them , in a condensed

the United States, by Clifford, J. , hold. charge him fromsuch arrest; that Titus of the city by the council,and presides form,prunedofall redundancies, the

ing that persons dealing with an agent was the mere messenger of the Gover- at its meetings, and performs the duties leading and important principles, rules,

are entitled to the same protection as if nor, and could not be madeliable for fol. of the office . He has removed the and definitions of law as laid down in

dealing with the principal, to the extent lowing the directions of the requisition ; Comptroller, City Marshal , Building In- the standard elementary works. It con

that the agent acts within the scope of that he was not bound to look into the spector, etc. Mayor Colvin still claims tains the pith of the important branches

his authority ; that where a party to a copy of the indictment which accompa- to be Mayor, and has sued out a quo from Blackstone's Commentaries and
of the law student's course, collected

negotiable instrument entrusts it to ano- nied the requisition, todeterminewheth warranto to test the legality of Mayor leading authorson Evidence, Contracts,

ther for use as such, with blanks noter a crime had been charged within the Hoyne's election. From the way Mr.

filled up, such instrument, so delivered , meaning of the United States statutes ; Hoyne is exercising the duties ofthe the work is not intended as a substitute

Pleading and Equity. The author says

carries on its face an implied authority that if themessenger acted through ma office, it is evident he is not afraidto for text-books,but simply to lighten the

to complete the same by filling up the licious motives, it would not change his take the responsibility when he thinks labors and shortenthe work of the stu

blanks ; butthe authority implied from liability. There are several novel and the interests of the city require prompt dent when he shall have carefully read

the existence of the blanks, would not interesting questions decided in this action. It is to be regretted that the the whole course, andcommenced his

authorize the person entrusted with the opinion. law has been so carelessly drawn that
review preparatory to final examination

instrument to vary or alter the material CONTROVERSIES BETWEEN FOREIGN Sea- two persons should claimto be Mayor for the bar. This is the second edition

terms of the instrument, by erasing what MEN ON FOREIGN SHIPg . - The opinion of of the city at the same time, and find
of the work.

is written or printed as partof the same, the United States District court for the lawyers who advocate the claims of

nor to pervert the scope and meaning of districtof Louisianaby Billings, J., both, believing they are right. Mr.
Obituary .

the same by filling the blanks with stip- holding that thelimitation inthe acts of Hoyne is an old citizen of Chicago, and

ulations repugnant to what was plainly congress allowing the arrest of thede- hasthe interestsof the city at heart.
HIRAM M. Chase, a member of the

and clearly expressed in the instrument fendant on mesneor final process,issu- He is an able, positive man, and has for Chicago bar,and one of theMasters in

beforeit wasdelivered; that when one ing outofthe courtsofthe United States, years been one of the leading members Chancery of the CircuitCourt, diedat

entrusted with negotiable securities for only in cases, in which the courts of the of the bar. He will administer the af- his residence on the 23rd inst., after a

use by the parties to them ,may, if they State in which the United States courts fairs of the city as he would his own.
protracted illness. Mr. Chase was born

contain blanks, fill the same; but if he sit could cause arrests, applies to the in Essex county, New York , in 1831, and

materially change words which are prin- admiralty as well as to the common Samuel J. Frost was executed on yes .
was admitted to the bar of old Essex in

ted or written, thenote,by such change, lawprocess. The court also definesterday at the county jail in Worcester, 1853. Heread law with JudgeSimmons,

would be rendered invalid . This opin- the jurisdictionof the United States Mass.,for the murder of his wife's bro- of Keyesville,

Mr. Chase fitted himself

ion is of more than usual interest to courts in controversies between foreign ther, Franklin P. Toune, on the fourth so thoroughly for the bar that he

bankers and commercial men.
seamen on foreign ships.

of July, 1875, in a barn. When the drop achieved success very soon after enter

LAND GRANTS — MEXICAN OR SPANISH
RAISED CHECK.— The opinion of the fell, a terrible scene was enacted . The ing the profession, and became the law

CLAIMS.--The opinionofthe Supreme Supreme Court of Louisiana, upon the fali was so great that the head of Frost partner of Samuel.Ames of Keyesville,a

Court of the United Statesby Davis, J., liability of a bank to pay a raised certi- was jerked from his body,and hung in lawyer ofgreat ability.In 1856,he was

construing the law relating to land fied check.
the rope which had been the means of elected State's Attorney of Essex coun.

grants by the general government, in
RightS OF PERSONS OF COLOR IN THEA

taking the life of the unfortunate man. ty, and was re-elected in 1858. He gave

aid of internal improvements, and Mex.
Such scenes as this are enough to con- universal satisfaction to the people of

ican or Spanish claims. TRES.-- Theopinion of the SupremeCourt vince any one, if the lives of human be- his county,and discharged the duties of
of Louisiana , by LUDELING, C. J. , in a case

Take A HORSE FOR PREMIUM . — The opin- court below, $ 5,000 for being ejected from
law, there should be some improvement and with marked ability .

ion of the Supreme Court of the United a theatre on account of his color and the
in the manner of the execution of the In 1860, at the close of his second

States, by SWAYNE J. , holding that an Supreme Court reduced the judgmentto
sentence.

term as Prosecuting Attorney, he moved

to Chicago, where he has since resided,
insurance agent can only bind the com $ 300 .

The execution of Thomas A. Piper, for. with the exception ofa short time,he re

pany by acts done in the usual way in merly the sexton of the Warren Avenue sided in Lexington, Mo.,where hewent

the line of business in which he is act THE STATE CONVENTION . to regain bis failing health .
Baptist Church , in Boston , took place at

ing ; that the acceptance of a horse in
He was Master in Chancery of the Re

The Republican State Convention met the Charles street jail , in that city , on corder's Court of this city until that

part payment of a life premium by the at Springfield on Wednesday and nomi- yesterday. Piper was convicted last Feb court was abolished by the new Consti

agent was ultra vires, and did not consti- nated a full ticket. 8. M. Cullom was ruary, on his second trial,of themurder tation ; and upon the remodeling of the
tute a valid contract, and did not bind nominated forGovernor. He has served of Mabel Young, aged only five years, ters in Chancery of the Circuit Court,

the company. Courts have gone to the three terms in the House of Representa- in the tower of the church on the 23d of which position he held up to the time

very verge of the law in not holding in- tives of the State, and was twice elected May,1875. The circumstances connected of his death. Hewas at one timethe

surance companies liable for the acts of Speaker of the House.

their agents. If an insurance company served the State in the House of Repre- ing. Such was the feeling against the Storrs & Munson, and afterwards of

He hasalso with the murder were the most revolt- senior member ofthe law firm of Chase,

Sawin & Munson , and then of Chase,

send an agent out to solicit insurance sentatives at Washington. Mr. Cullom criminal, that when it was announced Chase & Munson . Asa Master in Chan

and deliver policies, and he takes a horse is popular with the people of the State. from the jail that the execution had ta- cery, he gave universal satisfactionto

in payment insteadof money, the com . For years he has been in the habit of ken place the crowd outside gave round the judges ;as a lawyer,he was able and

pany or the agent ought to stand the giving annual parties at his residence at after round of applause.

loss, if there is any, and not the farmer. Springfield .
ever faithful to the interests of his cli

These parties have been

If a farmer sent his hired man to the attended by more people than any oth
ents ; as a man he was kind hearted,

The great trial of Ex - Collector Munn , courteous, and generous. He was

city with aload of wheat,with instruc- ers at the Capital , andwere an evidence before Judge Blodgett and a jury, for spected by all who knew him . He had

tions to sell it for cash , and he solî it to of the good feeling of the people of the conspiracy to defraud the Government, death one of the leading elders in the

an insurance company and took a policy State toward Mr. Cullom.
has resulted in a verdict of not guilty. Westminster Presbyterian Church .

of insurance on the farmer's property at Andrew Shuman , the editor of the
Mr. Chase leaves a wife and only

the usual rates in payment, no court Chicago Evening Journal of this city , On Wednesday, B. W. Parks, the fa daughter to mourn the loss of a faithful

would relieve the farmer from the acts received the nomination for Lieutenant ther- in - law of Col. R. G. Ingersoll, was husband and an affectionate father,

of his agent. Mrs. Chase has our sympathy, as she
Governor. Mr. Shuman is well known buried in Springdale. At the grave , Col. bas that of all her friends and acquain

EXTRADITION OF FOG ITIVES FROM Jus- | by the people of the State. He is in fa- 1 Ingersoll said : “ With morn, with noon, Itances.

re
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CONSTRUCTION OF THE STATUTE.

Beas .

Orleans.

RAISED

CHECK.

CERTIFIED

U. S. DISTRICT COURT, DISTRICT connect himself from the ship, but asks Marquis enabled Torris to create. By or when there is an arrest for a just cause

OF LOUISIANA.
the detention of ship, officers and crew , the Law Merchant of this country the but without lawful authority , or when

OPINION, APRIL, 1876.
in a foreign port, in order to settle a dis- certificate of the bank that a check is there is an arrest for a just cause

pute, which can far better be settled by good, is equivalent to acceptance." 10 under lawful authority for unlawful pur

JURISDICTION OF UNITED STATES COURTS the tribunals of the country in which, Wallace, 617. poses, it may be conetrued a duress ;"

IN CONTROVERSIES BETWEEN FOREIGN | under whose laws and in connection with It is therefore adjudged that the judg- | (3 N. H. , 508); or, " If a man execute a

SEAMEN ON FOREIGN SHIPS.

whose commerce, he made his contract, ment herein in favor of defendant be bond for fear of unlawful imprisonment,

ANTHONY FRY v. LLEWELLYN COOK, ET AL.-IN andto which he agreed to return . The annulled ,and that plaintiff recoverof hemay avoid it on theground ofduress;":

The limitation in the acts of the Congress al representative of that countryasks this defendant$ 4,150 , with legal interest (Whitfield v. Longfellow , 13 plaine.)

court not to interfere. It is urged , and from 7th July, 1874, and costs of both
lowing arrest of the defendant on mesne or final

Held , 2 , That a bond obtained by du

process, issuing out of the courts of theUnited that fairly, that by the very agreement courts. ress is not only void as to the principal,

States, only in cases in which the courts of the of the parties, the articles of shipping, but also as to the surety. ( 15 John R.

State in which theUnited States courts sit could the courts of the kingdom of Great

cause arrests, applies to theadmiralty as well as Britain
havebeen made the forum for

SUPREME COURT OF INDIANA. 256 ; 27 Alabama 44 ; 20 Ind. 97 ; 41 Ind .

to the Commou Law processes, From the Indianapolis Sentinel.
312; 49 Iod. 573. That the answer there

When a suit is broughtby a foreign seaman the settlement of this dispute ; thatthey for was good. )

against theship of a friendly foreigugovernment afford adequate redress, and thatfor ASSAULTANDBATTERY — INDICTMENT FOR
EVIDENCE-HUSBAND AND WIFE.

or its officers, growing out of a round voyageto courts to entertain this and similar suits,

libellantcontracted to make, inthe midst of such during a voyage which the parties had 5567. The State v. Wright et al, Allen
3794. McConnell v. Martin and Mar

voyage,andwhen there has beeu no discharge of agreed to make, at intermediate points C. C. C. Affirmed. Worden, J.
tin, Tippecanoe, C. C. Affirmed . Dow

Held, That an indictment for an assault ney ,
C. J.

tality on the part of the officers, and the resident at which the vessel might touch, would

STATEMENT. — This was an action byconsul of such friendly government protests, the impose delayswhich might seriously and and battery should allege that theun.

ity between nations to decline to exercise juris- friendly power.

courts of the United States are bound by the com- uselesslyembarrass thecommerce of a lawful touching,striking, etc., was either appelleesagainst the appellant to recov

in a rude, insolent or angry manner. er possession of certain real estate. The

diction . - The Louisiana Law Journal. The exercise of jurisdiction in such a Indictments upon statutes should em-| landhad been sold and conveyed to

Opinion by BILLINGS, J.
case is discretionary,and, until the Con- brace a charge of all the particulars that appellees, the plaintiffs, as husband and

This is an action brought to recover gress of the United States controls the enter into the statutory,
escription of wife, and afterwards sold on execution

damages for assault and battery alleged subject by legislation , is discretionary the offense, either in the languageofthe against the husband: Appellant claims

to have been committed on the high with its courts. In this case I am satis- statuteor its equivalent. (See 2G.and title undera sheriff's deed . It was

An order of arrest was at first is: fied by reason and abundant authority H. , 459, sec. 97. )

claimed in the trial that the deed to the

sued, which, on argument, was vacated that the court should decline to enter. CHANGE OF GRADE OF STREET - CONSELEN creditors,the title havingbeen conveyed
husband and wife was void as against

on the grounds that the statutes of the tain jurisdiction. TIAL DAMAGES - CONSTRUCTION OF ... " - l in that manner to defraud creditors.

UnitedStates and the rules of the Su Geinar v. Meyer, 2 H. Bl . 603 ; The Go UTE (3 IND. STAT. 74 , SEC. 27. )

preme Court allowed an arrest by virtue lubcbhinck , 1 W. Rob. , 143 ; Gonzales v.
licia , That the husband could testify

of a process from a court of the United Minor, 2Wall. p. 348 ; TheBercherdass KosciuskoC. C. Reversed . Downy,J., though the evidenceof each might
4159. The city of Wabash_v. Alber, in his bebalf and the wife in her behalf,

States only in cases in which an arrest Amboidass, 1 Lowell, 569 ; The Maggie
authorized bythe laws of the Statein Hammond, 9 Wall. 435 ; 194 Sbawls, town of Wabash established a grade of baving been deprived of the estate by

The authorities of the incorporated inure to the benefit of the other, they

which such court was sitting; that this Abbotts,adm'r.,317 ; Gardner v. Thomas, the streets in the town ,and they were entirety. (46 Ind., 1. )

limitation applied to admiraliyas well 14 John,134; Johnson v. Dalton, 1 Cow gradedaccordingly in1863;in1865 the

as to common law processes ; and that, en , 543 ; and the very able article on
OBSTRUCTING HIgOWAY - PRESUMPTION OF

according to the laws of the State of Lou : “ Suits between aliens in the courts of the act of 1865; afterwards the city

incorporated town became a city , under DEDICATION .

isiana, the body ofa non-resident could the United States, ” American Law Re changed the grade of the streets pre 5151. Sullivan v. The State, Switzer

not be takenon any mesneprocess, un view , vol.7, p.417,fromwhicharefer- viouslyfixed ,cutting them down, ad. land,C.C.Reversed .Buskirk, J.
less he was an absconding debtor. ence to many of the above cases was joining the appellee's property , some STATEMENT. - This was a prosecution

The case is now before me on an ex. derived .

ception to the exercise of jurisdiction on

tive feet, destroying access thereto, etc.: for obstructing a highway.
Let the libel be dismissed. Held , 1, That the second instruction

the part of this court. I had directed
Let the suitof the same libellant and , in addition to ibis ,the cityassessed

testimony to be taken summarily before againsttheBritish bark Carolina,for against the lota portion of the cost of complainedof is objectionable; by itthe

the commissioner on the merit , so that the same reasons be dismissed.

the charge. The question presented is : jury was told that if the road had been

all the facts are before me. The question

Could the city thus change the grade of usedbythe public for a considerable

the street wiihout the paymenttothe length of time with the knowledgeof

is,ought this court,from a regard to the SUPREME COURT OF LOUISIANA. appellee ofthe consequential damages the owner, a dedication might be pre
commerce of a friendly government, to

sustained by him ?
sumed . The knowledge of the owner is

refrain from granting relief. OPINION FILED May 19 , 1876.

It appears that the libellant is a for

The court is of the opinion that the pot sufficient, for he may have objected

eigner and a seamen on a British ves
PETER HELVESE V. HIBERNIA NATIONAL BANK. (Seeprovision of the statute 13 Ind. , stat. 74, and protested against its use .

sel, upon which the beating is alleged to Appeal from the Sixth Districi Court, Parish of
sec. 27 ) which declares that." when the Somers v. The State, present term. )

Held , 2, That the other instructions

have been inflicted, he having shipped

city authorities have once established

in Liverpool for the round voyage to this LIABILITY UPON A

such complained ofare not objectionable.
the grade of any street,

country and back , and upon that voyage,
grade shall not be changed until the LICENSE TO SELL INTOXICATING LIQUORS

FORFEITURE-AGENT.
and having arrived at the port of New

damages occasioned by such change
Opinion of the court: Plaintiff ap

Orleans; that the defendants are all peals from the judgmentrejecting his have beenassessed and tendered ,” or, 5335. Runyonv. The State, Marion, C.

demandagainst the defendant on a cer: authorities had neverbeforeestablished
The city c . Reversed. Worden , J.

The British Consul,resident at this tain check for $ 4,150 .The defense is the grade of the streetin question . It ed ofthe offense of selling intoxicating
STATEMENT. - The appellant was indict

port, having been notified , came before the check was raised after it was certi
has been done by the town authorities. liquors without license. SamuelMcKayme and remonstrated against this court fied, and the date was altered.

taking cognizance of the cause.
Itappears the Hibernia Bank on the Inthe absence of any statutory probibi. hada licensetosellliquoratthetime

Independentlyofthe considerations 2d of July. 1874, certified a check ofits tion,streets in townsandcitiesmay be and place of the sale, and McKayand

which arise from the nationality ofthe customer, J. Weidner,for $41 . That changed at pleasure, and there isno appellant had a contract under which

parties and vessel,the weight of evi- there was a blank between the words liability, of the corporationforconse- appellantwasacting.

dence is against the libellant. But as ' forty -one " and " dollars,"in which the quential damages, provided the work le
Held , Tbat a license to sell spirituous

these considerations have beensofully drawerinserted the words “ one hun- donein pursuance of legal authority liquors is nottransferable by assignment

and with reasonable skill.

and ably presented , I will avail myself dred and fifty ;" that the date was
or otherwise (5 Blackf., 1511, and that a

of the aid which the proctors have ren changed from the 2d to the 7th of July, INDICTMENT FOR BEING INTOXICATED IN A removal from the State operates as an

dered, and state my conclusion, as to the and that plaintiff acquired it on the 7th PUBLIC PLACE, UNDER SEC. 11 , ACT OF abandonment ofthelicense (47 Ind. 519 )

duty of courts in interfering or with of July in due course of business for
MARCII, 1875. but while the licensee remains in the

holding jurisdiction in such cases. value ; also, that Wiedner has ab 5380. The State v. Sowers, Parke C. C. State he may carry on his business by

It is undoubtedly true, as a general sconded. Affirmed . Petitt, J. his agent, and theagent will not be re

proposition, that an action for a personal The bank was negligent in certifying Held, That the private house of a gen- sponsible, as for selling without license,

tort follows theperson, and may be the check without drawing aline with tleman, at whichhe holds a social party, ( 20 Ind., 116 ): That in this case it does

brought in any foreign court. a pen acrossthe blank between the words cannot be understood to be a “ public not appear thatthelicensee had in any

It is also true that the courts of a na forty -one and dollars, thereby enabling place . ”
manner forfeited his license ; and that

tion are established and maintained for the drawer to perpetrate the fraud. It appellant was acting as agent for Mc
INDICTMENT FOR ALLOWING A MINOR TO

the convenience of its own citizens or is admitted that if George Soule, an ex
Kay.

PLAY AT BILLIARDS, ( ACTS 1873, P. 30) .
subjects, and if foreigners are permitted pert, had been produced asa witness, he
to become actors therein , it is because of would testify , " that if a line had been 4996. Donniger v. The State, Decatur

what is termed comity between nations. drawn from these words ( forty -one) to
C. C. Reversed . Worden, J.

American Law Review , vol. 7, p. 417, the word dollars, it would have been not allowing thatthe minorwas allowed Afirmed .Worden, J.

5088. Choen v. The State , Cass, C. C.
Held , 1. That the indictment is bad in

and DanielWebster's Works (Everett's impossible to erase it without leaving a

edition ), vol . 6, pp. 117 and 118.

Held, That where one is indicted for
to play at the game or upon the billiard

mark ; there was no such line drawn ;
table. assault and battery upon one described

The only ground upon which a for- such a line could not have been taken

eigner could urge a claim to become a out by the use of chemicals without

Held , 2. That the indictment is defec- as “ George W. Shott," and the evidence

libellant in our courts,would be,that it leaving sometraces oftheactionofthe tive in notstating the nameof the peri " George Shott," there is no variancebe

was by comity due his government that acid on the paper. " tween the indictment and the proof.

its subject should be thus heard ; and so The evidence is , there wasnothingin to play the same. (47 Ind. 463.) The law knows but one christian name.

far as this claim could be considered as the appearance of the check to excite ACTION
NOTES — The initial letter of the middle christian

a right, it could be insisted on only by the suspicion of theplaintiff asa prudent DURESS AS, TO MAKER - EFFECT OF, AS TO
name may be regarded as surplusage.

thatgovernment,and except in cases of man ofbusiness. (5 John.,81 ; 1 Hill, 102 ; 14 Barb ., 255

inhumanity or gross injustice, would dis We think this case is controlled by the 4287. Coffelt and Anderson v . Wise et 307 ; 3 Green , 130 ; 21 Ill . , 212; 40 Ill.,

appear whenever the claimant's govern- case of Isnard v. Torris and Marquis, 10 al., Warren C. C. Reversed. Biddle, J. 116 ; 6 Col., 205 ; 4 Watts, 329.) Pettit,

ment took a position against it. A , 103, where the indorser was held lia This case turns upon the question J., dissenting.

There is in this case no circumstance ble for a note raised from $ 150 to $ 450 whether the answer of appellants to the Held, 2, That the evidence sustains the

-such as the unwarranted terminacion under similar circumstances. The court complaint was good. It was averred , verdict .

of the voyage, the discharge of a seaman, said : “ There was a want of proper substantially, that one Wiles cameto the

or brutality - which might possibly con- caution on the part of Marquis in indor- defendant, Coffelt,representing himself

stitute a proper ground for the interpo sing a note containing such a blank . as a United States officer, armed with a
SUPREME COURT OF INDIANA . - The fol.

sition of the jurisdiction of a foreign This want of proper caution on his part warrant issued by the United States lowing official statement by the Supreme

court without the request of the repre : enabled Torris to commit a fraud by fill - Court for his arrest, etc. , and , producing Court clerk shows the number of opin

sentative of libellant's government. ing up the blank so as to increase the something like a warrant, said that he iods filed by the judges of the Supreme

It is a suit brought by a foreigner, amount in a manner entirely free from would arrest him unless he ( Coffelt)

springing outofa yoyageon the ship of suspicion ; and surely the equity of Mar- would give his notes with the defend? Court of Indiana since January 3, 1865 .

a friendly nation, in the midst of that quis, whose case is certainly a hard one, ant , Anderson , as surety , etc. , payable to
IN THE SUPREME COURT,

voyage, against the subjects of that na- is inferjor to that of Isnard, who has appellees, or NOVEMBER TERY , 1875.

tion , on account of alleged grievances. parted with his money on the faith of a Held, “ That when there is an arrest for Exbibit of the number of cases de

Thelibellant not only proposes to dis- state of things which the imprudence of improper purposes without ajust cause, I cided by the judges of the Supreme

EVIDENCE - VARIANCE BETWEEN INDICTMENT

AND PROOF - CHRISTIAN NAME.

ON THREE PROMISSORY

SURETY .
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Court in which written opinions were acts in a way warranted by one of the to exclude thecustom , the custom ofthe case was thus brought within the oper.
filed by them from January 3, 1865, until constructions to which the instructions market at Mauritius must be referred to ation of a well- established rule.-- London

May 20, 1876 , each number representing are susceptible, provided he is guilty of to explain it. This was the opinion of Law Times.

the aggregate decisions at the respective neither mala fides nor gross negligence. Mr. Justice Montague Smith , one of the

term . The Court of Common Pleasdecided minority. In theHouse of Lords this LORD ST. LEONARD'S VILL.

Hon . R. C. Gregory ; 34, 39, 39, 38, 34, in 1851 , a case in which a similar princi- opinion prevailed , and it was held by the

35, 45, 36, 47 , 21, 38 , 35, 8—419. ple was involved, ( Boden v. French , 10 Lorus present, namely, Lords Chelms
PROBATE - Lost Will — PRESUMPTION

Hon. J. S. Frazer; 42, 40, 35, 35, 28 , C. B. , 886. ) The defendant was em ford, Westbury, and Colonsay , to be suf Of RevoCATION SECONDARY EVIDENCE

38, 40, 41, 38. 29 , 35 , 30 , 8-441. ployed by the plaintiff to sell for him a ficient for the decision of the case. The Contents — INTERESTED WITNESS

Hon . J.T. Elliott ; 20 , 31,40, 33, 32, 34. quantity of coal at such a price as would judgment of the Court of Exchequer
DECLARATIONS OF TESTATOR— CONTENTS

44 , 41 , 36, 21 , 35 , 27 , 5-407. realize o not less than 15s. per ton , net Chamber was reversed .

Hon . C. A. Ray ; 35, 37 , 38, 39, 30, 28 , cash , less your commission for such sale .” An examination of the judgments of of WILL NOT ALL Proved.— We have

47 , 22, 37 , 40 , 35 , 31, 4-417. Thedefendantsold one hundred tons of the several learned judges who heard heretofore given an account of the de

Hon . J. Pettit ; 41, 20, 55, 35, 38, 17 , 52, the coal at 15s . 6d . per ton,at twomonths the case shows that there were two ma cree entered by the President of the Pro

28, 35, 29 , 30-383. credit. The plaintiff then sued in a8. terial questions involved in the case.

Hon. A. C.Downey ; 80, 74, 106, 87, 82, sumpsit, averring in his declarationthat the first related to the relation existing bate Division of the High Court of Jus

70, 96, 92, 109, 63, 128-987.
the defendant promised the plaintiff that between the plaintiffs and the defend tice admitting the will of Lord St.

llon. J.L.'Worden ; 47, 30, 76, 37 , 42, he would not sell the coals otherwise ants -- was that relation that of principal Leonard to probate. An appeal was

23 , 37 , 26 , 60, 31 , 52–461 . than for ready money. At the trial be- and agent, or that of vendor and vendee? taken from that decree to the Court of

Hon. S. H. Búskirk ; 29, 34 , 66 , 39, 42, fore Chief Justice Jervis, the plaintiff The other related to the construction of

37, 90, 59, 78 , 11 , 31-516 .
was nonsuited, the learned judge being the distinctions senttothedefendant- Appeals in Chancery . The appeal was

llon. A. L. Osborn ; 25, 34, 72, 23 , 6 – of opinion that the instructions did not was the order given for an entire quan . heard on March 7, 8, 10 and 13 , before

160 . bear the construction put upon them in tity to be shipped in one ship, or was a Cockburn, C. J. , JESSEL, M. R. , JAMES and

Hon. H. P. Biddle ; 37, 26, 56–119. the declaration . It was customary in discretion allowed ?
MELLIEII , L. JJ . , and BaggalLAY, J. A.

The State of Indiana, Supreme Court, ss . the coal trade to sell coals at a credit of Upon the former question a difference

I , Charles Scholl , clerk of said Su- two months,excepton the wharf. Leave of Opinion existed among the judges who Theopinion of this court in the case is

preme Court, do hereby certify that the was reserved to move to enter a verdict touched upon it . Baron Martin , in the published in the London Law Times Re

above and foregoing is a full, true and for the plaintiff, if the court should be ExchequerChamber, relying uponFeise ports for May 13, and occupies 16 double

complete exhibit ofthe number of cases of opinion that theevidence sustained v. Wray (3 East_93) and Kreugerv. column pages. The following are the

decided by the judges of the Supreme the declaration. The rule was dis- Blanck (L.Rep.5Ex. 179),.thought there head notes to this remarkableopinion as

Court within the period named, as ap- charged by the full court . “ The letter could be no doubt that the relation ex

pears of record in my office. of instructions,” said Chief Justice Jer- isting was that of vendor and vendee. published in the Reports :

Witnessmyname and theseal vis, " will admit of at least three signi- Baron Cleasby and Mr. Justice Byles
( SEAL .]

Where a will traced to the possession

of said SupremeCourt, given fications. It may mean sell for cash were of the contrary opinion, and Mr. of the testator cannot be found after his

at Indianapolis, this 20th day ofMay,A. down, 158.,or at such price as will even- Justice Blackburn, in bis elaborate opin- death, and there isno evidence what

D. 1876. CHARLES SCHOLL, tually realize 15s., or a dei credere ( p. 887 ) ion, delivered before the House of Lords, has becomeofit , the presumption arises

Clerk Supreme Court. it is the plaintiff's duty to make explained the twofold character of con. that the will has been destroyed by the

out that the construction which he has signors. “ If the consignor is a person testator for the purpose of revoking it,but

AGENCY - THE CONSTRUCTION OF put upon it in declaring is thetrue one ; who has contracted to supply the goods this presumption may be rebutted by

THE AUTHORITY. and this he has failed to do if the matter at an agreed price, to 'cover cost, freight, parol evidence.

be at all doubtful.” This case was de- and insurance,the amount inserted in All statements and declarations, writ

WHERE TIIE INSTRUCTIONS ARE AMBIGUOUs. cided upon moretechnical grounds than the invoice is the agreedprice, andno ten or oral,made by a testator,whether

When the instructions given to an the former ; there is, nevertheless, a commission is charged. Every before or after the execution of the will ,

agent are clear and defined, his duty is similarity in the ratio decidendi. partythere takes upon himself the risk areadmissible as secondary evidenceof

to observe them faithfully. He will not The decisions of the Court of Queen's of the rise or fall in price, and there is its contents.

be allowed to violate them in anypar. Bench, theExchequer Chamber, and the no contract ofagencyor trust between Quick v . Quick (10 L. T.Rep.N. S., 619 ;

ticular, provided they may be lawfully House of Lords in Ireland v. Living them , and therefore no commission is 3 Sw. & T. 442 ) overruled ( Mellish , L. J.

carried out. On the other hand , if the stone (L. Rep. 2 Q. B. 99 ; 5 ib. 516 ; 5 charged. But it is also very common for dissenting ).

instructions are given in such uncertain H. of L.Cas. 395 ), the final decision be- the consignor to be an agent, who does The absence of evidence as to some

terms as to be susceptible of two differ ing given in 1872, should be carefully not bind himselfabsolutely to supply the of the contents of a lost will will not

ent meanings , and the agent bona fide studied . The defendant wrote to the goods, but merely accepts an order by prevent the court from granting pro

adopts one of them and acts upon it, it plaintiffs, who were commission agents which he binds himself to use due dili- bate, if it is satisfied that the instru

is not competent to the principal to re- at Mauritius, “ Should the beet crop gence to fulfil the order. In that case ment propounded contains the substan

pudiate the act as unauthorized because prove less than usual there may be a he is bound to get the goodsas cheap as tial parts ofthe lost will.

he meant the instructions or orders to good chance of something being made he reasonably can, and the sum inserted A testator duly executed a holograph

be read in the other sense of which it is by importing cane sugar, at about the in the invoice represents the actual cost will and eight codicils, and deposited

equally capable. It is a fair answer to limit I am going to give you as a maxi- and charges at which the goods are pro- them in a box , the key of which he al

such an attempt to disown the agent's mum, say 263. 91., for Nos. 10 to 12, and cured by the consignor, with the addi- ways kept in bis own possession .

authority to tell the principal that the you may ship me 500 tons, to cover cost, tion of a commission; and the naming Hefrequently expressed adherence to

departure from his intention was occa- freight, and insurance ; 50 tons more or of a maximum limit shows that the or- the will down to within a few days of

sioned by his own fault, and that he less of no moment, if it enables you to der is of that nature.” His Lordship his death . On his death the codicils

should have given his ler in clear and get a suitable vessel. I should prefer then proceeds to esamine the argument were found in the box, but the will was

unambiguous terms: (Per Lord Chelms, the option of sending vessel to London, of Martin B.: “ It is quite truethat the missing, and could nowhere be found.

ford in Ireland v. Livingstone, L. Rep. 5 Liverpool, or the Clyde ; but if that is agents who in thus executing an order, Thereupon the testator's unmarried

H. of L. 416.) not com passable you may ship to either ships goods to his principal, is in con• daughter C. , who had lived with him all

In one of the earliest reported cases, Liverpool or London .” According to templation of law a vendor to him . The her life , and had frequently read the

Moore v.Mourgue ( Cowp. 479 ), decided the ordinary course of purchasing sugars persons who supply goods to a commis- will, in the preparation of which she bad

in 1776, the action was for negligence in in the Mauritius, it was not usual, or sion merchant sell them to him , and not assisted him , wrote out frommemory

not insuring a cargo of fruit according even possible, to buy the whole of the to his unknown foreign correspondent, the alleged contents of the will,which

to the plaintiff's directions. At thetrial sugar at once. The usage there was to and the commission merchant has no included a bequest to her of 6000l. and

it did not appear that the plaintiff had make shipments of less than the whole authority to pledge the credit of his cor- of one-third of the residuary personal

given any particular directions how or quantity ordered. The plaintiffs accord. respondent for them the com estate (equivalent to 10,0001 ). Some

with whom to insure. The instruction ingly purchased about 400 tons, being mission merchant is a vendor, and has corroboration of C's account of the con

was a general one to insure the cargo . unable to get any more within the de: the right of one as to stoppage in tran. tents of the will was found in the codi

The defendant insured with a company fendant's limit. They were shipped situ .” This, however, is no reason for cils and in certain quasi testamentary

which always in policies upon fruit in- about the end of September. The prices saying that it is not a contract of agency. papers of the testator. But her testi

serted the clause " free from particular of sugar fell in England in the mean “ When the order was accepted by the mony as to the residuary bequest was

average.” After insurancea partial loss time,and thedefendant wrote a counter: plaintiffs there was a contract ofagency , not at all corroborated. C. admitted

occurred. The proceeds of the damaged mand of his order, whichwas received by which the plaintiffs undertook to use that the contents of the will as written

part of the cargo were insufficient to pay by the plaintiffs on the 20th Oct. The reasonable skill and diligence to procure out by her were not complete, there be

the salvage claim . There were appar- defendant refused to accept the 400 tons the goods ordered , at or below the limit ing some small legacies and certain ul

ently two offices in which the exception when they arrived in England, on the given .” terior limitation of real estate which she

wasnever put in policies. " To main ground that his order had not been com. The difference of opinion upon the could not remember. C's veracity was

taip this action, ” said Lord Mansfield, plied with. The Court of Queen's second question was even greater than not questioned by the persons who op

" the defendantmust be guilty either of Bench, consisting of Chief Justice Cock; uponthe first. In the Queen's Bench , posed the granting ofprobate :

a breach of orders, gross negligence ,or burn, Justices Mellor and Shee, decided Chief Justice Cockburn , justices Mellor Held (affirming the decision of the

fraud . In delivering their verdict that the defendant was bound to accept and Shee were of opinion thatthe words President of the Probate Division ), that

they (the jury ) say they did not think and pay for the 400 tons. Nothing " 50 tons more or less ” gave a discretion , C's statement of the contents of the will

the defendant guilty of gross negligence, turnedupon any ambiguity on the in- and that theyhad reference to the ad. was substantially correct,and that pro

or that he acted mala fide. The court, structions. The grounds upon which vantage of getting a suitable vessel.In bate should be granted accordingly.

herefore, will not say so. He (the the court decided were simply that a dis- the Exchequer Chamber this was sub

plaintiff) gives no directions at all. cretion was given to the plaintiffs by the stantially the opinion of Baron Cleasby , A REMEDY FOR STATE ANARCHY.

Therefore, he left it to the discretion of words " fifty tons more or less, " andthat Mr.JusticeMontague Smith , Chief Bar.

his correspondent, who, if he meant no the defendant must be taken to have on Kelly. Barons Channell and Martin , The following is the amendment to

fraud , was at liberty to disbelieve the given the order with reference to the and Mr. Justice Keating,on the other the National Constitution which was

underwriters. If upon allthe cir: circumstances of the Mauritius market
. hand,thoughtthat theauthority pointed proposed by Mr. C. C. Bonney, to pro

cumstancesthe jury had found for the Onappeal to the Court of Exchequer toa single shipment of one cargo and by vide aremedy for the anarchy lately

plaintiff, itmighthave been a cast wheth- Chamber, Baron Cleasby and Mr. Justice one vessel. The judges having been sum

er the court would have granted a new Montague Smith were of opinion that moned to the House of Lords, Bar
ns existing in some of the Southern States :

trial. A fortiori in a hard action, where the judgment of the Queen's Bench Cleasby and Martin supported their for. Whenever it shall appear by vote of

as no particular ordersweregiven , there should be affirmed, whilst the majority, mer opinions. JusticesByles,Blackburn , two-thirds of the members of the House

has certainly been no breach of orders ; Chief Baron Kelly, Barons Martin and and Hannen supported the judgment of of Representatives, that the Sate gove

where the defendantappears to have Channell, andMr. Justice Keating re- the Queen's Bench. After having heard ernment of any one of the United States

acted bona fide, and where the plaintiff versed thatjudgment on the ground that the opinions of the judges, the learned is unable to protect the people thereof

has himself been guilty of the first omis- the instructionsgave no discretion ; that Lords decided— (1) That the question against domestic violence ; or that a con

sion in giving no directions at all , there the order being unambiguous for a sin was one between principal and agent, dition of anarchy exists therein ; or that

seems to be no ground for the court to gle cargo of 500 tons in a single ship, no though the plaintiffs might in some re- there are conflicting State governments

interfere against the defendant." The question could be raised respecting the spects be looked upon as vendors to the in suci State, and that the conflict be

other judges concurred, and a rule for a custom at the Mauritius. On behalf of defendant, so as to give them a right of tween them has not, within a reasonable

new trial was discharged.
the respondent it was contended , on the stoppage in transitu , following the opin- time been determined , and that in con

The principle deducible from this case authority of Bayliffe v . Butterworth (1 ion ofMr.Justice Blackburn ( 2) That sequence of such conflict, the persons
is that where the instructions are am . Ex. 425 ; 17 L.J., Ex. 78 ) , that inasmuch the ambiguity of the order justified the and property of the people are seriously

biguous, an agent will be protected if he as the order was not so unambiguous as plaintiff's mode of executing it.The I endangered ; thereupon, the president

.
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FROM A

$ 300.

of the United States shall, without any plaintiff to $ 300, with five per cent. per pound. All mailable matter of the first being always conclusive; it must be

unnecessary delay, nominate and ap- annum from the eighth of June, 1874, second and third class may be registered weighed like other evidence.

point, subject to confirmation by vote of and costs of the lower court, the cost of on the prepayment of a registration fee Besides, it must not be allowed to exo

two- thirds of the members of the Sen. the appeal to be paid by the appellee. in addition to the postage, under such tend to the general merils of the case ,

ate, seven judicial commissioners to Justice Taliaferro concurring : rules and regulations as the Postmaster but must be limited to the particular

ascertain the facts of the case, and to After a very careful perusal of all the General mayprescribe. fact which gives rise to the expression

recommend such measures as may ap- evidence found in the record of this Sec. 2. That when the postage on any of such opinion . Greenleaf Evid. & H0;

pear to be necessary for the restoration case, Iam well satisfied there hasbeen, mailablematterdeposited in a postoffice State v. Bailey, 4 A.R., 377. In Brabov.

of peace and the establishment of good throughthe conductof an agent of the forforwarding or delivery shall, through Martin,5 L.R.,276 :The general rule

government. None of said commission : defendant,a wanton violationof a right inadvertence ofthe writer orsender ofevidence is,thatfactsare to beproved

ers shall be residents of the Statein and privilege secured to the plaintiff by thereof,have beenleft wholly unpaid , to a jury. An exception is made on

question, norshallmorethan one com- theConstitution and laws ofthisstate, or prepaid toanyamountlessthanfull questionsof science, in matters purely

missioner be taken from anyone State. as wellas by theparamount law of the rate,such matter sball, if the name or professional, and particular branches of

Saidcommissioners may, among other land. I am equally well satisfied that address ofthewriter or sender be known irade ormanufacture. Opinions of per

things, recommend the removal of offi. this violation of that right was per- or can bereadily ascertained by the post- sons skilled in these respective matters

cers of such State, or persons acting as petrated from no other consideration master, bereturned to such writeror are received ; and those of physicians

such officers, and that vacancies ofany aban that the plaintiff is a man of color, sender in order that the postage on the fallwithinone of the classesjuststated.

State offices be declared ;andthey may and that the personal indignityoffered same may be fullyprepaid; and if such Their opinions, are evidence, but they

also recommend suitable persons to be him proceeded solely from the same name and address are not known and must state the facts upon which these

appointed and installed provisional offi- cause. The violation of the plaintiff's cannot be readily ascertained by the opinions are based ; and in case wit

cers de fucto, to hold ottice, executive, legalright to enter,on the same condi- postmaster , then such matter shall be pesses ofthisdescription differ in opin.

legislative,or judicial, as the case may tions that all other spectators enter the forwardedto destination ,chargedwith ion , thejury wust judge atlastwbichof

be, until their respectivesuccessors shall place ofpublicamusementmanaged by double the amount of postage foundde themis entitled to most weight." Hol

be chosen and accept in due course of the defendant, rendersthe latter liable ficient at the rate as provided for such land v. Cammett, 5A. R., 705; Duprev.

law. Said judicial commissioners shall in damages to the plaintiff; for the act matterwhen prepaid ,which charge shall Demarest, 5 A. R.,591; Roca v. Slawson,

have, so far as may be necessary, all the of the agent,underthe circumstances of be collected before delivery ; provided, 5A. R., 708 ; Virgin vDawson, 15 A. R.,

powers of ajudicial court,for thepur- this case, mustberegardedasthe act of thatnomatterofthe first class, the post 532 ; Cahn v.Costa,15 A.R., 612 : Paty

pose of ascertainingthe facts in the case; the principal. Theamountawarded by age on which shall have been purposely v. Martin 15 A. R.,620; Forsyth v.Despla

and the reasonable expenses of said the lower court as damages is not exor or designedly left either wholly unpaid veis, 14 L. R , 215. But witnesses are

commission shall be paid out of the bitant or unreasonable. The judgment or prepaid to an amount less than one not receivable to state their views on

treasury of the United States. ought to be affirmed . fuil raie, shall be forwarded or delivered , matter of legal or moral obligation ; nor ,

The president of the United States
Justice Wyly dissents. but sball be held for postage and for on the manner in which other persons

shall havepower, and it shall be his duty warded to the Dead Letter Office in would probably be influenced, if the

to carry all suchmeasures as shall be Washington , unless returned to the wri. parties acted one way, rather than an
recommended by said judicial commis THE POSTAGE QUESTION .

ter or sender thereof as by law provi, other." Greenleaf evid . , % 441. As to

sion under this amendment, and as sball
On the 28th of April, Hon. S. S. Cox,

ded . opinions in matters of insurance , involv.

be conformable to itsintentand purpose, ofNew York, introduced a bill in Con consistent herewith arehereby repealed. Greenleaf Frid., 2441; Poillip Am . EdSec. 3. That all provisions of law in- ing questions of skill and judgment, see

into speedy and complete effect .
The unreasonable continuance of such gress to remedy the blunders of the last

The bill was read twice, referred to Evid. , & 899 ; 2 Starkie Evid . , 886–888 of

provisionalgovernment, and any serious Congress on the postage question. If the Committee on Post Offices , and or- 3d London Ed . See also Bonnier,

abuse of power under thisamendment, this bill becomes a law, attorneys and dered to be printed . Preuves, pp. 71-99, Expertise et visite

may be restrained or annulled , as occa sur les lieux .

sion may require, undersuch rules as others can receive books, blanks, etc., EVIDENCE .

the Supreme courtof the United States, by mail, at the rate of eight cents per We clip the following paragraphs from Toe LIABILITY OF DIRECTORS OF Rail

may establish in that behalf.
pound. Every attorney , as well as every a compendium of Louisiana Jurispru- WAY COMPANIES. - A sounewhatremarka

literary person, is interested in having dence on evidence, published in the ble case bas lately been decided in the
Common Pleas Division of the High

SUPREME COURT OF LOUISIANA. this bill pass. We hope Mr. Cox will Louisiana Law Journal : Court. As is well known , a shareholder

Opinion Filed at New ORLEANS, APRIL not allow it to sleep. The bill is entitled
Sec. 165. - Signatures and Handwriting in a railway company who has not paid

10, 1876. one to fix the rate on certain small mat. -The opinions of witnesses or experis the calls on his sbares, is liable to the

PETER JOSEPH V.DAVID BIDWELL. FROM Fourth ter, and for other purposes, and runs as are received for the purpose of proving extentof such calls to the creditors of

DISTRICT CUURT, PARISH OF ORLEANS. follows :
the genuineness of signatures, wbether the railway ; but certain directors of an

A COLORED MAN RECOVERS A JUDGMENT
such opinions are based on a previous abortive railway, called the Didcot, New

OF $ 1000 FOR BEING EJECTED Be it enacted by the Senate and House of knowledge of the parties' signatures, or bury , and Southampton, concluded tbat

THEATRE ON ACCOUNT OF His COLOR, Represtatires of the United States of Amer. are the result of comparison with other they were not so liable on the shares

AND THE SUPREMECOURT REDUCE IT TO | ica in Congress assembled, That from and signatures, whose genuineness is undis allotted them for their qualification , be

after the passage of this act, first class puted. C. C.Art. 2245 (2241) ; C.P. Art cause no shares or scrip certificates

Opinion of the court by LUDELING, C. mail maiter shall include all written 325 ; Greenleaf Evid . & 410, 576 7 ; See could be proved to have been issued,

J.
matter except corrected proof sheets Intra. & 343. and no register of shares kept, or even

The plaintiff, a colored man, sued the passing between authors and publishers, Sec . 166. — Experts. — With regard to procured . They argued that there was

delendant, the proprietor of the Acade and except the written presentation in persons who may be sworn as experts no proof that they were shareholders, cr

my ofMusic, a public theatre in the city any book or pamphlet and the name and for such purpose, it is not required that could be proceeded against as such.

of New Orleans, for $ 5000 damages, for address of the sender, preceded by the they should belong to the trade or pro- But the court of curse said , that if a

refusing to admit him into the theatre word “ from ," and also the number and fession in question , provided it be shown register was not kept, it was the fault

after he had purchased a ticket which price, and a brief stateinent of the con that they are skillful or proficient in that of the directors, and ibat they could not

entitled him to a seat in the parquette tents, and only the contents, wbich may respect; their opinions are admissible be allowed to take advantage of that

of said theatre. The case was tried by be written on the wrapper, and only on in evidence subject to be weighed like fault to excuse themselves from liabili

a jury, who disagreed , and, under the the wrapper, of any article or package, all other evidence. Langfit vs. Clinton ty. The fact as we ( Economisl) under

statute of the State, the court discharged of mailable matter of the second, third R. R., 2 R. R. 217. Of this hereafter. stand the circumstances to be, is that

the jury, and rendered a judgment in fa- or fourth class, without subjecting the Sec. 164.- Matters of Law ; Opinion.- the directors in question were promoters

vor ofthe plaintiff. same to any higher rates than would Matters of law , involved in a case, are of the company, and took their " quali

We have been unable to discover any otherwise be chargeable ; and except all the exclusive province of the Court, and, fication” in shares accordingly , without

thing unconstitutional in the act of 1870 such matter as is otherwise classified by as a general rule, are not open to the much considering the liabilities it in .

or 1871 , referred to by counsel. The this act. Second class matter shall com- opinions ofwitnesses. Bowman v. Flow . volved . But this is a reason for holding

provision of the Constitution of the prise specimens of ores,minerals, prec- er, 7 L. R., 111 ; Zeringue v. White,4 A. them bound to pay calls, rather than the

United States, which guarantees trials ious stones, jewelry, teas, sugar, coffee , R., 301. Nor are their opinion of facts contrary. Such persons are the princi.

by jury , has no application to trials in four and all other granular articles , un any more admissible ; they must relate pal agents in the announcement and

State courts. This has been repeatedly less specially excepted, and shall be only facts; and upon these the judge commencement of abortive railways,

decided, and is not an open question. prepaid for by weight and with stamp, forms and pronounces his opinion. and they must be made to understand

Article thirteen of the Constitution de las heretofore provided for third class Kreutler v. U.S.Bank, 11 R. R , 216 ; that they will have to pay the debts of

clares that “all persons shall enjoy equal matter, the rate to be one centper ounce. Harris v. Allnut, 12 L. R. 465 ; Fleming such companies, at least as far as the

rights and privileges upon any convey- Third class matter shall comprise all v. Hall,17 L. R., 1 ; Mechanics' Bank v. calls on the shares which qualify them

ance of a public character ; and allplaces transient and occasional printed publi- Watson, 7 R. R. , 451. To this rule an to be directors will go. .

of business or of public resort, as forcations, such as pamphlets, handbills, exception lies as regards foreign laws,

which a license is required by either posters, unsealed circulars, prospectuses, the proof of which must be made as of Sea INSURANCE POLICIES.- An Act of

State, parishor municipalauthority , books, proof sheets , corrected proof any fact, since the courtscannottake Parliamenthasjust been printed, and

shallbedeemed places of a public char-sheets, maps, prints, engravings, blanks, judicialcognizance of their existence. recently passed,io amend the law rela
acter, and shall be open to the accommo- exclusively in print, flexiblepatterns, Such laws may be proven by witnesses ting to the stamping of policies of sea

dation and patronage of all persons, sample cards, photographic paper, letter testifying simply to their existence ; or insurances. It is now provided that a

without distinction or discrimination on envelopes, postal cards, upon which in case of laws of sister States,by the policy by which the separate and dis

account of race or color.” there is neither printing nor writing production of the volume, purporting to tinct interests oftwo or more persons

This article of the Constitution does other than that which is printed by Gov- be an official publication. Supra. 85 10; are ineured, being stamped in respectof

not enunciate a mere abstraction , but it ernment, and the written or printed ad- Layton v. Chalon, 4 A. R. , 318.

guarantees substantial rights. To facili- dress ofsomeperson or persons to whom To the rule that witnesses must testify duly stamped in respect of each of such

the aggregate of such interests, but not

late the enforcement of these rights, the they are to be sent through the mail, as to factsand not expresstheiropin: interests,maybe stamped with an addi
General Assembly bas enacted laws, and postal envelopes andwrappers, cards, ions, an exception lies in questions of tionalstampor stamps atanytime with.

it is the duty of courts, when called up plain and ornamental paper, photo- science, t-kill, tradeorother oflike kind, in onemonth afterthe lastriskbason, to enforce them .
grapic representations, types, seeds, when men versed therein are admitted been declared. Section 16 of the Stamp

An examination of the evidence in bulbs, roois, cuttings, scions,and alloth : to give their opinions or experience in Act, 1870 , is to apply to a policy of sea

this record satisfies us, that the plaintiff er matter not otherwise provided for evidence. Thus “ terms of art or techº insurance. Such policy for the purposes

was rudely denied admittance to the and notby law excluded from themails, nical terms and phrrses are to be inter- ofthe section isto be an instrument

theatre solely on account of bis being a and to be paid for by weight and in bulk, preted according to their received mean which may be legally stamped after

colored man . See Sauvinet vs. Walker the same as heretofore provided for sec- ing and acceptation with the learned in execution, and the penalty payable by

and Decuir vs. Benson . Mr. Justice ond class matter, the rate to be one cent the art, trade or profession, to which law on stamping is tobe £ 100 .

Taliaferro and I think the amount of for two ounces. Fourth class matter they refer. ” C. C. Arts. 15 ( 15) , 1947

damages awarded by the lower court not shall embrace only periodical matter is- | (1912).

too high, but as a majority of the court sued regularly at stated periods from a Thus it is customary to take the opin STEREOTYPING . – We are prepared to

do not agree in this, the judgment will known office of publication or news ions of physicians as io the sanity of in . stereotype books, newspapers and job

be reduced to $300 , with interestfrom agent, and as frequently as once in three dividuals, i he cause of decease or death , work for publishers, authors, printers and

the date of the judgment. It is there- months,and shall be carried at a uniform or the consequences of wounds, whether

fore ordered that the judgment of the rate, to be paid by weightand in bulk, such opinions be founded on personal others withouttheleast delay,and cheap

lower court be amended by reducing the as heretofore prescribed for second class observation or on a hypothetical case.
er than any other stereotype foundry in

amount of the judgment in favor of the | matter ; the rate to be tro cents per Such testimony, however, is far from America .
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CHICAGO LEGAL NEWS. Thousand Istars on said claim,and he mitted below .

LINGTON .

4 .

guardian of the said J. M. Young,and sentup with the record from the
court theact of 1789 guaranteed to suitors the even since the revised statutes, theCir

not pay anything like the sum of six heard in this court upon the proofs sub- signed by him in the presence of the

thousand dollars
parties or counsel , or such of them as

asks that this case be not tried until the In Conn. v. Penn . , 5 Wheat. , 424, de- may attend ; provided , if the witness

true condition of said estate can be as cided in 1820, this court held that a de shall refuse to sign the said deposition ,

SATURDAY, JUNE 3 , 1876. certained. This defendant further sub- cree predicated in part upon parol testi- then the examiner shall sign the same:

mits to this honorable court that, the mony must be reversed, because that and the examiner may, upon all exami

complainant having deceived this de- portion of the testimony which was oral nations, state any special matters to the

fendant as to the value of said claim had not been sent up. For this reason , court as he shall think fit ; and any ques .
The Courts. against Robert Stuart, and not having among others, the cause was sent back tion or questions,which may be objected

complied with his part of the contract, for further proceedings according to to, shall be noted, by the examiner, upon

to obtain judgmenton said claim , is not equity. Chief Justice Marshall, in de. the deposition, but he shall not have

entitled to enforce collection of said note livering the opinion of the court said power to decide on the competency, ma

UNITED STATES SUPREME COURT. and mortgage in this court,where equity (p . 426) : “ Previous to this act (that ofteriality, or relevancy of the questions ;

is administered, and asks that thewhole 1803 ) the facts were brought before this and the court shall have power to deal

No. 149. - OCTOBER TERM, 1875. contract may be set aside, and the com- court by the statement of the judge. with the costs of incompetent, immate

Appeal from the Circuit Court of the United States for plainant required to deliver up to this The depositions are substituted for that rial, or irrelevant depositions, or parts of

the District of South Carolina . defendent the said note and mortgage , statement, and it would seem , since this them , as may be just.”
HENRY H. BLEASE, Appellant, v. ALBERT C. Gar. to be canceled , and to refund the four court must judge of the fact as well as The act of 1789, in relation to the oral

thonsand dollars paid in cash to him on the law, that all the testimony which examination of witnesses in open court,

MISREPRESENTATIONS ON SALE OF CLAIM said contract, with interest." was before the Circuit court ought to be was not expressly repealed until the

-HOW EVIDENCE MUST BE TAKEN IN EQ .

UITY CAUSES IN FEDERAL COURTS - EX

Upon the hearing in the court below, laid before this court. Yet the section adoption of the revised statutes,sec.862

CEPTIONS-PRACTICE.
after the plaintiff had submitted his case (of the act of 1789) which directs that of which is as follows: “ The 'mode of

1. MISREPRESENTATIONS ON SALE OF CLAİM.- upon the pleadingsand his mortgage,the witnesses shall be examined in open proof in causes of equity and ofadmi

The court states the effect of making misrepre defendant presented himself as a wit court, is not, in terms, repealed . The ralty and maritime jurisdiction shall be

sentations on the sale of a claim against a person ness to be examined orally in open court court has felt considerable doubts on according to the rules now or hereafter

person to whom such representations are made, and proposed to testify to the following this subject, butthinks it thesafe course prescribed by the SupremeCourt,except

to endeavor to determinewhether they are true facts, to wit :
to require that all the testimony, on as herein specially provided ."

or false. “ 1. That one of the conditions of the which the judge founds his opinion, Since the amendment of rule 67 , in

2. EXAMINATIONS OF WITNESSES ORALLY INFEDERAL Court.- The court does not say that original agreement for thesaleof theli- should, in cases within the jurisdiction 1861,therecouldnever havebeenany

even siuce the Revised Statutes, the Circuit Courts ability of Robert Stuart,as oneofthe sure ofthis court, appear in the record.” difficulty in bringing a case here upon

may not,in their discretion,underthe operation ties ofthe bond of J.B. O'Neall
,asguar 8, 1792.( 1 Stat.,276,sec.2,) thiscourt

, the form or substance of the testimony,

Under the authority of the act of May appeal , so as to save all exceptions as to

of the rules, permit the examination ofwitnesses dian ofJ.M.Young, plaintiff's intestate,

in equity. The court does not say thatnow they to the defendant, was that the plaintiff at its February term , 1822, adoptedcer: and still leave us in a condition to pro

are uot by law required to do so, and that if such should obtain judgmentagainst the said tain rules of practice for thecourtsof ceed to a final determination ofthe

practicesadapted in any case, thentestimony R.Stuart,and that when the agreement equity of the United States. 7 Wheat.: cause, whatevermight be our rulings

its substance slated in writing , and made part of was drawn upand presented to thede- v.). Rules 25 , 26, and 28 relatedto the upon the exceptions.

the record, or it will be entirely disregarded by fendant, hecalled attention of plaintiff taking of testimony bydepositions and before whom the witnesses areorally

3. WHEN TESTIMONY OBJECTED TO .-If testimo
to the fact that thatpartof theagree. the examination of witnessesbefore a examined is required to note exceptions,

ny is objected to and ruled out,it muststillbe ment which obligated him to get judg. masterorexaminer,but byRule 28 it but hecannotdecideupon their valid

sent to theSupreme Court with the record,sub ment haa been left out,and insistedthat was expressly provided that nothing ity . He must take down all the exami

ject to theobjection,or theruling willnotbe con- it should be inserted,and he wasassured thereincontained should preventthe nation in writing, and send itto the

CASE WILL NOT BE SENT BACK. - That a case that that condition should be carried examination of witnesses viva voce when court with theobjectionsnoted . So,

will notbe sentback to have the rejected testi- out, andthatitwasnotnecessaryto re- produced inopencourt." too, when depositions are taken accord

These rules continued in force until ing to the acts of Congress or otherwise,tion ,mightbe of the opinion that theobjection to write the agreement for the purpose of

it oughtnot to have been sustained . putting it in . the January term , 1842, when they were under the rules, exceptions to the testi

5. PRACTICE IN STATE Courts .-- The statute of " 2. Tbat during the negotiations for superseded by others then promulgated, mony may be noted by the officertaking

1872, providing that the practice , pleadings and

forms, and modeof proceeding in civil causes, in
the sale of the aforesaid liability of R. (1 How. , xlii.,) of which 67,68 ,69,and the deposition , but he.is not permitted

the Circuit and District Courts, shall contorm as Stuart,the plaintiff presented to ihe de- 78 related to the mode of taking testi. to decideupon them . And whenthe

near as may be, to the practice , etc. , in the fendant thatsaid liability or claim was mony , but made no reference to the ex : testimony. as reduced to writing by the

State courts of the State, has no application to this

case, because equity and admiralty cases are, in
worth at least six thousand dollars, and amination of witnesses in open court examiner, or the deposition, is filed in

express terms, excepted from the operation of the that in fact it is notworth twenty'. five further than to provide,attheendof court, further exceptions may be there

act.-- [ ED . LEGAL News. ] hundred dollars. Rule 78, that nothing therein contained taken . Thus both the exceptions and

not
should prevent the examination of the testimony objected to are all before

Mr.ChiefJusticeWaite delivered the the then financial condition of R.Stuart, witnesses viva voce when produced in the court below,and come here upon
This suit was brought for the foreclo and put implicit confidence inthe prom ? open court, if the court shall in its dis the appeal as partof the record and pro

ceedings there. If we reverse the ruling
sure of a mortgage made by Blease to ises and representations of theplaintiff, cretiondeemitadvisable .”

Afterwards, in August, 1842, Congress of that court upon the exceptions weGarlington. The bill is in the ordinary and would not have madethe trade but

authorized this court to prescribe and may still proceed to the hearing, becauseform . Blease, in his answer , admits the for such assurance."

execution of the note and mortgage, but

His proposition madein writing is sent regulate themode of taking and obtain- we have in our possession and can con

insists,by way of defense, that Garling hereas part of the record .Thecourt ing evidence in equity cases.- (5Stat. sider the rejected testimony . Butunder

ton “ deceived him as to the value of the refused to receive thetestimony, and it 518,
sec. 6.) While theserules remained thepracticeadoptedinthis case, if the

was not taken. A decree having been in force substantially as originally adopt . exceptions sustained below are overruled

consideration of the saidenoterand mort entered in favor of Garlington,Blease ed, and before any direct actionof the here,we must remand the cause in order

itive agreement.” The history of the brings the case here by appeal.

transaction , he says, is as follows:

Cases in equity come here from the act of Congress, the case of Sickles v. done in Cond. v. Penn.,which was de

" The complainant,as theadministra- Circuit courts and the District courts, Gloucester Co., 3 Wall., Jr.,186, camebe cided before the promulgation of the

tor of J.M. Young,deceased,helda large sitting asCircuit courts,byappeal,and fore Mr. Justice Grier on the circuit,and rules. One ofthe objects of therulein

claim against the estate of John B. not by writ of error. (Rev. Stat., sec. be there held that, notwithstanding the its present form was to prevent the nec .

O'Neall, deceased , who had been the 692.) They are heard upon theproofs Inles,witnesses might still be examined essity for any such practice.

in open court. It was his opinion that While, therefore, we do not say that,

Robert Stuart and H. H. Kinard were below. No new evidence can be re

the sureties on bis bond . The com
ceived here . ( Rev. Stat . , see . 698.) right to have their witnesses so exam: cuit courts may not in their discretion,

plainant had commenced suit on said The facts relied upon by Blease were not affect or annul the act of Congress the examination of witnesses orally in
ined if they desired it ; that rule 67 did under the operation of the rules, permit

bond against Robert Stuart,and proceed neither proven nor admitted in the court or the policy established byit, and that open court upon the hearing of cases in

ing to force him into bankruptcy, and below . Testimony in support of them

his life seemedto be endangered by the was offered ,but itwas not received . We mand anexamination of witnesses with by law required to do sɔ,and that if such

a party had therefore the right to de equity , we do say that now they are not

excitement which this last proceeding do notknow that if it hadbeen received in the jurisdiction of the courtore tenus, practice is adopted in any case the test

produced , he being naturally invery itwould have been sufficient. Ifwefind according to the principlesof the com imonypresented in that form mustbe

feeble health . Under these circumstan- that the court erred in refusing the tes

ces, negotiations were commenced be- timony,we shall be compelled to affirm duced in court or by having leaveto writing and madepart of the record , or

mon law, either by having them pro- taken down or its substance stated in

tween the complainant and this respon- the decree because of the lack of proof, cross-examine them ,facetoface,before it will be entirely disregarded here on an

dent, the friend of the said R. Stuart, in or send the case back for a new hearing. the examiner.

regard to the sale of the claim of the

appeal . So, too , if testimony is objected

An important question of practice is This case was decided in 1856, and , at toand ruled out it must still be sent here

said complainant against the said Rob . thus presented for our consideration. the December term, 1861 , of this court, with the record, subject to the objection,

ert Stuart, as surety on the said guar The judiciary act of 1789 ( 1 Stat., 88 , rule 67 was amended so as to provide for or the ruling will not be considered by

dianship bond of said J.B. O'Neall, de, sec. 30 ) provided that the mode of proof the oralexamination of witnesses before us. A case will not be sent back to have

ceased, and this respondent was induced by oral testimony and examination of an examiner. The part of the rule as the rejected testimony taken , even

to purchase said claim at six thousand witnesses in open court should be the amended, pertinent to the present inqui . though we might on examination be of

dollars, ( four thousand dollars of which same in all the courts of the United ry , is as follows: " Either party may the opinion that the objection to itought

was paid in cash ,and thenote described States, as wellin the trial of causes in give notice tothe other that hedesires not tohave beensustained . Ample pro

in bill given for$ 2,000 ),by the assurance equity as of actions at common law. By theevidencetobeadduced in thecause vision havingbeen made by therules

of the complainant that said claim was section 19 of the same act it was made to be taken orally , and thereupon all the for taking the testimony and saving ex.

worth at least six thousand dollars, and the duty of the Circuit court , in equity witnesses to be examined shall be exam ceptions, if parties prefer to adopt some

he made some calculations to showthis, cases, to cause the facts on which ihey ined before one of the examiners of the other mode of presenting their case , they

and said , as this claim was worth six founded their decree fully to appearupon court, or before an examiner to be spec. must be careful to see that it conforms

thousand dollars, it would not be right the record , either from the pleadings ially appointed by the court, the exam in other respects to the established prac

for him to take less than that sum , and and decree or a statement of the case iner to be furnished with a copy of the tice of the court.

that he would not do it . This purchase agreed upon by the parties or their bill and answer, if any ; and such exam The act of 1872 ( 17 Stat . 197, Rev. Stat.

was made upon the further assurance counsel, or if they disagreed , by a stat- ination shall take place in the presence sec. 914 ) providing that the practice,

and undertaking of thecomplainantthat ing of the case by the court. Suuse of the parties,or their agents,by their pleadings, and forms, andmodesofpro

he would obtain judgment tothis re: quently,iu 1802, (2 Stat.,166, sec. 25,) it counsel or solicitors, and the witnesses reeding in civil causes in the Circuitan 1

spondent. This defendant avers that was enacted that in all suits in equity shall be subject to cross examination and District courts shall conform , as near as

said purchase would not have been made the court might, in its discretion, upon re -examination, and which shall be con- may be,to the practice, etc , in the courts

by him at that price, but forthe said as the request of either party, order the ducted as near as may be in themode of the States has no application to this

surance and promise ofthe complainant testimony of witnesses therein to be ta now used in common law courts. The case, because it is in equity, and equity

in which this respondent put implicit ken by depositions. In 1803 ( 2 Stat , depositions taken upon such oral exami- and admiralty canses are in express terms

confidence. This respondent, further 24+ , sec. 2 ) an appeal was given to this nations shall be taken down in writing excepted from the operation of that act.

answering, states, that the said Robert court in equity cases, and it was pro . by the examiner in the form of narra We might, therefore, affirm the decree

Stuart died before judgmentwas obtain- vided that, upon the appeal, a transcript tive, unless he determinesthe examina- below becausethereisnotestimony be

ed in said claim ,and this respondenthas of the bill, answer, depositions, and all tion shall bedy question and answer in foreus in support of the defence. But

been informed and believes that his es other proceedings in thecause should be special instances ; and,when completed, if we waive this question of practice,

tate is so utterly insolvent, that it will I transmitted here. The case was to be shall be read overto the witness and which, on account of its importance and
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the misapprehension that exists in re- day of April, 1854, it executed a mort- claims, if they be entitled to payment at by theOhio statute, William Brice & Co.,

spect to it in some of the circuits, we gage of all its property whatsoever, to all . in the manner provided bylaw, appealed

have thought it proper at some length certain persons therein mentioned, to Nor can the allowance by the special said case to the District Court of said

to consider and determine and look to secure the payment of certain bonds master to the trusteesand their counsel , Stark county , where the same is now

themeritsof the case, we find no error. named in said mortgage, and the interest which was confirmed by the Bankrupt pending. Whilst said cause was so pen

The defence, as stated in the answer, thereon to accrue . Court, be permitted . ding in Stark county, on the 30th day of

amounts to nothing more than that Gar : And further it appears, that after the The District Court, when it ordered September, 1875, this petition for remo

lington, in the progress of the negotia . mortgage debt aforesaid becamedue and the sale of the railroad property, was val to this court was filed by the defen

tions for the sale of the claim against payable, and was unpaid, certain credi. acting solely for the general creditors. dant, Trimble. In it he alleges as cause

Stuart to Blease, stated that the claim tors of said bankrupt filed a petition in When the property was sold under its for removal, that he holds title to the

was worth six thousand dollars , and un- the District Court, asking that the said own order, and it was found there was mortgaged premises derived from the

dertook to obtain judgment upon itfor corporation might be declared a bank, nothing in hand belonging to them , its Collector ofInternal Revenue,an officer

Blease, and that Stuart died before a rupt , which was accordingly done, and sole duty was to ascertainwho the lien ofthe United States, and thattheaction

judgment was obtained , and his estate assignees were duly appointed to take creditors were , the priority and amount is brought against him to defeat his title,

was so utterly insolvent that it would charge of the bankrupt. of their claims, and to pay over to them and affects the validity of the Internal

not pay anything like six thousand dol It appears also that the said corpora- the proceeds of the sale. Revenue laws of the United States.

lars on the claim . There is no pretence tion, at the time of its adjudication as a It had no authority in this proceeding Brice & Co. now file their motion in

that there was not at least six thousand bankrupt, had no other property what to adjust the claims of the trustees un- this court to dismiss the petition of

dollars duefrom Stuart, or that Garling. ever than that covered by the said mort, der the mortgage against their cestui que Trimble for such removal .

ton had any better means of knowing gage, and that the property mortgaged trusts, nor to ascertain what was due by 1. Because the case, previous to the

his pecuniary condition than Blease had. was totally inadequate, when sold,to pay trustees to counsel. filing of this petition , whilst pending in

On the contrary, it appears that Blease the debt for which it was pledged The mortgaged property in the hands the Court of Common Pleas of Stark

made the purchase because he was the It appears further, that on the 16th of of the Bankrupt court , was and is bound county, had been finally heard and tried

friend of Stuart and desired to put a stop January, 1873, the assignees of the said for nothingbut for the lawful charges in that court,and therewas therea final

to the proceeding on the part of Garling. bankrupt filed a petition in the bankrupt for the administration of that property trial and final hearing of the cause be

ton to force him into bankruptcy, which court, asking that the property of the in that court. tween the parties, and a final decree en

seemed to be endangering his life in his corporation , mortgaged as aforesaid, The sale not being objected to, and no tered therein, and therefore this court

then feeble state of health. Certainly , might be sold, and thecourt directed a motion being made to set it aside , will after such fact has no jurisdiction .

under such circumstances, it would have sale thereof. At which said sale one be allowed to stand,but the Circuit court 2. Because of other manifest reasons

been easy for Blease to test the truth or Robert K. Scott, who was authorized by will pass an order revoking the order of apparent on the face of the proceedings.

falsehood ofthe statement made by Gar- his fellow bondholders to purchase the the District court, referring this cause to On the argument it was claimed that

lington , and if he did not, it washis own road in their behalf, became the purcha- special Master Simons for report, and the petition did not show that by the de

fault .Hehad no right to rely upon the ser thereof, being the highest bidder reversing the order of the District court fence set up in the answer of Trimble,

representations of Garlington. " It was therefor. confirming the report of said master, the validity of the Internal Revenue law was

his duty to use reasonable diligence to Prior to said sale, the bankrupt court and will direct that this cause be re- affected, so as to constitute a cause for re

enquire and ascertain for himselfwheth made an order directing James Simons, manded to the District court with di- moval under section 613 of the Revised

erGarlington'sestimate of the value of Esq . , as special master in the case, " to rections to ascertain what were the ac. Statutes of the United States.

the claim was correct or not. inquire and report what compensation tual costs incurred in the sale of said In the view I take of the motion , it is

But, again , from the answer itself, it is the trustees and assignees were entitled mortgage property , as determined by not necessary to decide this question .

apparent that the statement relied upon to , by way of commissions, expenses in the bankrupt law , and which, in accord The first ground for the motion in

was only an expression of opinion as to curred, services rendered and to be ren ance with this opinion , are properly volves the construction of theprovisions

the value of theclaim , andthatBlease dered up to and including the sale pro- chargeable to the proceedsof this sale. of sec. 643, fixing the time atwhicha pe

had no right to consider it as anything posed , and also inquire and report what tition for removal may be filed. It pro

else . The language is that “ this respon- fees the counsel for the trustees and as Our thanks are due Earl Bill, clerk of vides that it may be filed " at any time

dentwas induced to purchase said claim signeeswereentitled to andout of what the courtatCleveland,for thefollowing before the trialor finalhearingthereof."

of the complainant that said claim was Underthis order,the specialmaster filed , opinion : same as if it read “final trial , or final

worth at least six thousand dollars, and his report of the 12th of March , 1874,by U. S. CIRCUIT COURT N. D. OF OHIO. hearing ; ” and that trial refers to cases

he madesomecalculations to show this, which he allowed to the assignees ofthe at law ,and hearing to cbancery causes.
and said as this claim was worth six bankrupt certain commissions, fees and OPINION FILED May 20, 1876. This case is what would be denominated

thousand dollars it wonld not be right expenses for themselves and their coun WILLIAM BRICE et al . v. HENRY SOMMERS et al. in this court a chancery cause. The in

for him to take less than that sum , and sel , and to the trustees under the mort quiry here arises, and this is the question

that he would not do it." There seems gage, another large sum of money by
Petition for Removal of Cause.

to be determined, what is a final hear

to have been no disputeas to the amount way of commissions, counsel fees,and REMOVAL OF CAUSE FROM STATE TO FED. ing withinthe meaningof the act of

All depended upon the ability of Stuart expenses, amounting in all to about Congress ? Does it mean a final hearing
to pay. Each of the parties had equal thirty thousand dollars, and he directs 1. BEFORE FINAL HEARING . – That the act of in the court in which the suit is com

opportunity of judging as to that. Cer- or recommends thatthelarger part of Congress of March 2, 1867, under which theremoval is asked ,only authorizes a removalwhere menced , or does it mean the final hear

tainlythere is nothing to show thatGar those payments bemade outof the pro- an application is made before the finalhearing ing in an appellatecourt to which it may

lington had any advantage over Blease ceeds of the sale of the mortgaged pro

in this respect. Garlington was pressing perty, and bases his estimateupo
nthe whereene smithseb countof original jurisdiction Companyv. Dunn ,19 Wallace, 214, the

Stuart into bankruptcy to coerce pay: supposition that the road is worth two 2.WIEN CASE APPEALED. — Thatwhen a case is Supreme Court decided that where a

ment. This Blease desired to prevent , hundred and fifty thousand dollars.
commenced in the common pleas court of a State , second trial is allowed in the same court ,

andfor that purpose was willing to pur: the sale for fifty thousanddollars.The property of the railroad sold at pealed to the District court of the State , it is then by the statute ofthe State, the first trial

chase the debt and pay for it as much as too late to ask to have such cause removedinto is not a final trial , and before the second

it was worth . The parties were engaged From the order making the reference the United States Court,under the above -named trial a petition for removalcould be filed .

in endeavoring to ascertain what this to Special Master Simons, and fromthe act.–1Ep. LEGAL News.i
The statute of Ohio (S. & S. , 589 ) does

was, and the whole subject was equally order overruling the exceptions to his Opinion by WELKER , J. not allow a second trial in the class of

William Brice & Co., on the 18th day cases now before us. Instead thereof,

quiry.Under such circumstances, neith . titioners here file their petition, asking of November, 1872, filed their petition anappeal is allowed by either party up

erparty ispresumed totrustthe other, the aid of the supervisory jurisdictionof in the courtof CommonPleas of Stark ongiving bond, etc., from theCourtof

but to rely upon his own judgment. the Circuit court. County, Ohio, against Henry Sommers Common Pleas to the District Court of

(Smith v. Richards, 13 Pet ., 37.) It is plain from therecord in this case, and others, including George W. Trim- the county, and it provides “ that the

So,too, as to the alleged undertaking thatat the timeof the filing ofthepe ble, to foreclose a mortgage executed to action so appealedshall beagaintried,

on the part ofGarlington to obtain judg. tition in bankruptcy, the bankrupt com them by said Henry Sommers,on a tract heard and decided in the District Court

ment on the claim . There is no ailega. pany nad no property, the sale of which of twenty acres of land owned by him , in the samemanner asthough said Dis

tion that he was not proceeding for that would produce anything for its general situate in Stark county, with a distillery trict Court hadoriginal jurisdiction of

purpose, without unnecessary delay, up
or unsecured creditors. All that it and other buildings thereon , the same the action . ” After the appeal is thus

to thetime ofthe death of Stuart,or that owned was mortgaged greatly beyond its being recordedthe 10th ofFebruary, perfected, the caseis tried or heard in

Blease, when Stuart did die, was not in value. 1872, and on which they claimed the the appellate court as though originally

asgood condition , for all the purposes of The only justification of the petition sum of $ 7,107.01. George W. Trimble commenced there, and does not return

collection, without a judgment as he of the assignees for the sale of this prop. wasmade a defendant,with others who totheCommon Pleas for anyactionin

couldhave been with . We are clearly erty by the Bankrupt court,is thatthey claimed interests in , or liens upon said reference to thetrialor hearing ,butmay

of the opinion, therefore, that the an- supposed it would realize something for real estate . Trimblein his answer,sets comeback forthepurpose of execution

swer, if taken as true, did not present a the general creditors. This the sale did up asa defense, that after the execution of the judgment or decree of the Dis

valid defence, and , as the defendant not do, and every one concerned in the ofthe mortgage to William Brice & Co., trict Court .

could notmake any defence by his proof proceeding had reason to know it would Sommers and others associated with It is claimed by counsel for Trimble,

different from that set out in bis plead- not. When a Bankrupt court, at the him, carried on the distillery business that such appeal vacates the decree of

ing, the court below very properly re- suggestion of the general creditors, au on the premises so mortgaged, and that the Common Pleas, and that the hearing

fused to hear any testimony in support thorizes the sale of property, encum . divers taxes were assessed against them, or trial in the District court is a second

of the answer. bered by liens, and the proceeds of sale under the internal revenue laws of the hearing or trial , and that therefore the

This makes it unnecessary to consider amount to no morethanthe claims of United States,by the officers of the gov- first hearing in the Common Pleas is not

the questions presented in theargument the lien creditors, it has no controlover ernment, which taxes,it is averred,were a final hearing; that the case of Insu

astothecompetency of the proofof the fund buttopay it to such lien cred-a first lien onthe distilleryand prem- rance Company v. Dunn is not author

fered . itors, and it is not chargeable with any ises, and a superior lien to the mortgage ity against this view, but substantially

The decree of the Circuit court is costs in the bankrupt proceeding,except of Brice & Co ; that the taxes not being supports it ; that the hearing on appeal

affirmed . the actual costs of sale . The fund is paid the collector of the district on the is but the second hearing of the same

sacred , and is devoted to the payment of 10th day of October, 1872, in pursuance case , and amounts to the same as the

U. S. CIRCUIT COURT - SOUTH CAR- the lien creditors whose property has to the provisions of the revenue law , second trial in the same court. It is true
OLINA.

been sold , and they are chargeable with sold said mortgaged premises to the de . that the appeal vacates the decree of the

In re BLUE RIDGE RAILROAD COMPANY. no other or further costs than they fendant Trimble to pay the taxes so as. Common Pleas, but is it not also true

Where property which is encumbered by liens, would have incurred had they sold the sessed, and gave him the proper certifi. that the decree.so far as that court is

is sold at the suggestion of the general creditors property under their liens. The as
cate of purchase ; that under said sale he concerned is final--no other orfurther

and brings nomore than the amountofthe liens, signees in this proceeding were acting took and holds possession of the mort- hearing thereof can be had in that court ?
it is not chargeable with any costs, except the ac

not for the benefit of the bondholders gaged premises and claims title thereto. in which court, then , is the " final hear

where property is sold free from a mortgage, who were secured by mortgage, but for Brice & Co. filed their reply to this an- ing” referred to in the statute, before

the Bankrupt courthas no authority to adjust the the general creditors of the bankrupt. swer, making an issue upon the same. which the petition may befiled ? In the

the cestui que trust, nor to ascertain what is due by creditors berequiredout of their funds Court of Common Pleas ofStarkcounty, lace, 572, the Supreme court, it seemsto

At the February term , 1874, of the case of Stevenson v. Williams, 19 Wal

to pay the expenses of a litigation which a hearing was had of the case , and the me, bas settled that question . In that

BOND, J.-It appears from the record was solely for the benefit of the general issue found in favor of the defendant, case, Justice Field delivering the opin

in this case that the Blue Ridge Railroad creditors ? Both they and their counsel Trimble, and a decree was entered dis. ion, says : " The act of Congress of

Company is a corporation under the laws must look to the general assets of the missing the petition of Brice & Co., at March 20 , 180 under which the rem

of South Carolina, and that on the 20th | bankrupt estate for payment of their I their costs. Within the time prescribed / val is asked, only authorized a removal
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where an application is made “before the sameto the offender, or furnish him stock , or unless the franchise shall be Third. If it did, was the provision

the final hearing or trial ofthesuit,” and with a copy of the same, and enter his forfeitedby a violation of thisact. The constitutional ?

this clearly means before final judgment reply thereto. Section 4597 of the R. S. articles themselves provide that the asso First. I have no doubt that this is a

in the courtoforiginal jurisdictionwhere provides that “ in any subsequent legal ciation is to continue for twenty years suit for a penalty .

the suit is brought.” In that case suit proceedings" said entries " shall, if prac- unless sooner dissolved by the act of its It is brought under the thirtieth sec

was originally brought in the District ticable, be produced or proved , and in stockholders owning at least two-thirds tion , which provides that “ the know

court by Williams to annul a judgment default of such production or proof, the of its stock , who may dissolve and close ingly taking, receiving, reserving or

before that time recovered by Steven- court hearing the case may , at its dis- up the association in such manner as they charging a rate of interest greater than

son, and a judgment rendered in the cretion ,refuse to receive evidence of the may deem to be for the interest of the aforesaid, shall be held and adjudged a

District court in favor of Williams, offense.” stockholders and creditors of the asso- | forfeiture of the entire interest which

which was appealed from that court to It is maintained on the part of ciation , but subject to the restrictions, the note, bill, or other evidence of debt

the Supreme court of Louisiana, and prosecution that when an entry was requirements and provisions of the act. carries with it,orwhich has been agreed

while so pending on such appeal the made, it must be produced or proved, or If it has been dissolved it is conceded to be paid thereon : and in case a greater

petition for removal to the Circuit court the court in its discretionmay refuseto that the legal consequence suggested rate of interest has been paid, the per

of the United States was filed by Ste- hear the evidence in support of the would follow . son or persons paying the same, or their

venson . It does not appear in the case charge, but when it appears that no en The said forty -second section of the legal representatives,may recover back,

whether the appeal vacated the judg; try was made, then the statute does not act provides " that any association ” in any action of debt, twice the amount

mentof the District court, but thatdid apply. But this construction of the ( that is, any national banking associa- of interest thuspaid from the associa
not seem to be important in the case, as statute would make it almost devoid of tion ) may go into liquidation and be tion taking or receiving the same.” The

the court put it upon the ground that meaning and useless. The evident pur- closed by the vote of its shareholders excessive interest must not only have

there had been a final judgment of the pose ofthe statute is to prevent prose- owningtwo-thirdsof its stock ."
been taken , but must have been know

court of original jurisdiction ,and where cutions for breaches of discipline on Proof was offered that on the 15th of ing!y taken , and the consequence ofsuch

the suit was brought, and after that, it shipboard , except in those cases wherewas too late to file thepetition forre- themaster shall deem thematter of suf July, 1874 , it was voted by the share taking is declared to be that theexces

sive interest is forfeited, and that the

moval. This construction is supported ficient importance, while thecircum : than two-thirds of its stockthat said borrower can recover from the associa

by the phraseology of the section ofthestances are all fresh in bis memory, and association go into liquidation and be tiontakingit double the amount ofthe

closed ."

any civil suit, etc. , is commenced in any use of it as a means to some other end , Objection has been made to the suffi- the notes fell due on which the interest

court of a State, not pending in any court to enter acharge againsttheoffender ciency of theproof on this point, but inthese caseswasexacted, the plaintiff

ofa State, against an officer, etc., a peti: together with his reply,in the official for the purposes of the case it willbe could have refused to pay them to the

tion for removal may be filed , etc. The log- book . If any difficulty arises be considered as sufficient.
defendant unless the excessive interest

same words are substantially used in all tween the crew and the master, a previ . was abated , and the defendant could

of the removal statutes from the act of ous offense or dereliction of which no The claim of the plaintiff wasmade only have recovered the amounts of the

1789tothe present time. Again, the entry was made, cannot be invoked or known to the defendanton the25th of notes,less the excessive interest. This

section also providesthat wheresuitis trumped up,as'a make-weightinthis July, 1874,the day on which this suitis pointhas recently been decided by the

commenced in a state court by summons, subsequent controversy . by agreement to be considered as dock . Supremecourt of the United States in

petition for capias, etc. , the clerk of the In this case it appears by the affidavit eted. the unreported case of the Farmers and

Circuit court shall issue a writ of certio- of the master, made before the deputy
Whenever a vote is so taken the same Mechanics' National Bank of Buffalo v .

rari,or habeas corpus, to beservedupon collector and 'ex-officio shippingmaster section requires a notice to be published Dearing: Bat in addition to thisforfeit

him to send copies, etc. These expres- ny with one Antonio Page,attempted to closing up itsaffairs, and notifying hold which the plaintiff failed toexact, heis

sions of the act seemto referaloneto desert the ship in asmallboatatSitka, ers of its notes and othercreditors to entitled to recover double the amountof

the cases pending in the State court in but being capsized ,were discovered and present,the notes and other claims the interest paid in an action of debtfor

which they were commenced . Anyoth rescued by the officers of theship,except againsttheassociation forpayment, and which he now sues. This is certainly
er construction would in effect make this Page , who was drowned. The defen at anytime after the expiration of one

more than a compensation to the plain

courtan appellatecourtfrom thecourt dant's then refused to work, and the year fromthe time ofthe publication of tiff, it is a punishmentor penaltyim

of Common Pleas,making the State Dis- master,by the advice of the collector, suchnotice as aforesaid, thesaid assor posed on thedefendant for theviolation

trict court amere highway to reach this putthem in irons untilthey consented ciation may pay over to the treasurer of of thelaw. An action ofdebtisthe

court by way of appeal. To reachthis towork, and made this affidavit of the the United States the amount of itsout usualmode of enforcing suchpenalties,

court parties could try the case in Com-transaction instead ofmaking an entry standingnotes in thelawful moneyof and it was undoubtedly competentfor

mon Pleas, andon defeat appeal to the in the log book. Theconfinement of theUnited States,andtake upthebonds Congressto provide, asit hasdone,that

there pending file the petition here for they refused to work,but if itwasin with the treasurer for the securityof its borrower or his legal representatives.

removal,and then re-try the case in this tended to prosecutethemalso forthe of circulating notes, whichbonds shallbe The case abovereferred to expresslyde

court. Butitisclaimed by counselfor fenseofdisobeyingorders ,itwas in assigned to the bankinthemanner clares thatthe"saidthirtiethsectionis

the defendant, Trimble,thattwoterms cumbent on the master to have made specified in the nineteenthsectionof remedial as wellaspenal," and this,I

of the Circuitcourt having beenheld theproperentries in hislogbook. This the act,and from that timethe outstand. think, establishes the penal character of
afterthe filing ofthe transcript and not having been done, the law presumes ing notes of said association shallbe re this suit, and that the claim is for a pen.

pleadings, and before the motiontodis- that it was not deemed of sufficient im- deemed at the treasury of the United alty .

miss was filed , itwas toolate to doit portanceatthe time, butit isnow sought States, andthe said association and the Second . Did the act intend to give this

then. If thecomplainants had appeared tobedone as an afterthought or with shareholders thereof shall be discharged court jurisdiction of thecase ?

and pleaded in the case after such filing, some ulterior purpose.
from all liabilities therefor." The 57th section of the act provides

it might be regarded as a waiver of the The defendants are found not gullty The notice was published by the asso- “ that all suits, actions and proceedings

right to make the motion, and an ad- anddischarged . ciation , and at a proper time thereafter against any association under this act

mission of the jurisdiction of this court. Rufus Malloky for the U.S. the amount of the outstanding notes was may be had in any circuit, district or

No new pleadings were, however, filed DAVID GOODSELL and JOSEPH SIMon for paid by it to the Treasurer of the United territorial court of the United States

by the complainants before their motion he defendants . States, whose duty it became to redeem held within the district in which such

to dismiss , and this objection is not, them , and the bonds which the associa association may be established , or in any

therefore, well taken .
BALTIMORE CITY COURT.

tion had on deposit for the security of state, county or municipal court in the

The motion to dismiss is sustained , its notes were then assigned by the county or city in which said association

and order entered accordingly . THECENTRAL National Treasurer of the United States to the is located , having jurisdiction in similar

defendant. Why were they by law re cases." . The language is so broad and

U. S. DISTRICT COURT, DISTRICT NATIONAL BANK -- DISSOLUTION OF- ACTION quired to be so assigned ? Clearly be comprehensive that its meaning cannot

OF OREGON. cause they were assets of the association , well be doubted . It declares that all

FUL INTEREST 18 TO RECOVER A PENAL to be used by it for the purpose of pay- suits, actions and proceedings against

THE UNITED STATES v. CHARLES BROWN. SAME
TY - STATE COURTNO JURISDICTION .

ing, in the first place, the debts of the any association under this act may be
v. DAVID MANNING ; SAME V. JOHN JOHNSON ;

1. CLOSING NATIONAL BANK. — The court states association, in pursuance of the call in had in any State court in which the as

the manner and effect of a national bank going the published notice for creditors, other sociation is located , having jurisdiction

Information for Disobeying Orders on Shipboard .
2. Suit For A PENALTY. Thiswasan action than note holders, to present their claims, in similar cases. This is an action of

A PROSECUTION CANNOT BE MAINTAINED
AGAINST A SEAMAN FOR ANY OF THE OTP brought against aNationalbank in a state court, and , inthe next place , after the debts debtfora penalty,and in similarcases

to .
were paid , for distribution among the this court has jurisdiction , and therefore

R. S.,UNLESS AN ENTRY OF THE CIRCUM: Hela,thatitwas a suit broughtto enforce a peu: stockholders. Thefact thatthe actre- it necessarily follows that the act intend
STANCES IS MADE BY THE MASTER IN alty underan act of Congress. quires the bonds to be assigned to the ed to give jurisdiction in this particular

THE OFFICIAL LOG - BOOK OF THE VES 3. INTENTION OF CONGRESS.— That it was the in . defendant demonstrates that it was then case .

SEL AS SOON AS POSSIBLE AFTER THE tention of the act to give Stale courts jurisdiction It is true that the judiciary act of

OCCURRENCE, AND READ OVER TO HIM in such cases . an existing association , and wbile the 1789, section 10, first statutes at large,

OR A COPY FURNISHED HIM , AND HIS ACTUNCONSTITUTIONAL. - That the act is un process of paying the debts was going on page 77 , declares that the district courts

REPLY THERETO ENTERED IN THE SAME constitutional so far as it seeks to give State courts

MANNER . jurisdiction to enforce penalties under an act of it couldnot dissolve itself. Itwould be inal cognizance of all suits for penalties
or ought by law to have been going on, of the United Stateshave exclusive orig

Separate informations were filed against the de Congress.— {ED. LEGAL NEWS.]

fendantsin the above entitled cases, charging
contrary to all sound principles of inter- and forfeitures incurred under the laws

each of them with wilful disobedience to the law Opinion of the court by BROWN, J. pretation to suppose that the act was of the United States, and that the same

ful commands of the master of the ship, William

H. Thorndyke,upon which they were lawfully of July,1874 , and is an action of debt such a construction would enable every viset statute, page 134, but it is also true

This suit was docketed as of the 25th framed with any such intent, because provision has been re-enacted inthe re

phia to Sitka, at sitka.on February 14, 1876, by brought to recover double the amount of national banking association , by going that various acts of Congress since 1789

iefusing to discharge cargo . interest alleged to have been usuriously into voluntary dissolution, to deprive its have in termsprofessed to give jurisdic

Thedefendants pleaded not guilty, and were

tried together by the court. charged bythe defendant, which is a creditors of all their legal remedies. tion to State courts over actions brought

The prosecution called the master of theship, national banking association chartered The vote by two-thirds of the stock to recover certain specified penalties ,

and offered to provethe commission ofthe offense under the laws of Congress on the 16th holdersto " go into liquidation andbe and therefore it cannot be successfully

the production of proof ofthe entry in the official of January, 1871,on certain loans made closed, ” was notof itself anact of disso contendedthat thepolicy ofCongress

log book concerning the same, as required by byit to the plaintiff. lution , and did not profess to be so. It not to confer on State courts jurisdiction
section 4597 of the R 8. The log book was pro A suggestion has been filed by the was simply a resolve to cease active busi. over penalties is so clearly established
duced , but contained no entry on thesubject.

counsel of the defendant that the defen ness and to wind up its affairs, an essen that the 57th section of the act of 1864

Opinion by Deady, J.
dant has been legally dissolved by its tial part of which was to paythe debts must be construed as not being intended

The crimes defined by section 4596 of own voluntary act in pursuance of the it owed ,and the claims for which it was to do so, although by the plain meaning

the R. S., which includes the charge act of Congre:s of 1864, chapter 106, sec- liable. The suggestion of dissolution is, of the language used such jurisdiction is

against the defendants, relate to the dis- tion 42, and therefore that this suit, be therefore, overruled .
conferred . Moreover, as the said sec

cipline and conduct of the ship rather | ing an action at law , must abate and be But a demurrer to the declaration has tion confers on the State courts and on

than the general public . If the master discontinued . also been filed , under which three prin the United States courts precisely the

intended to prosecute a seaman for the The act provides (section 4 ) that such cipal questions have been presented. same jurisdiction , it follows that if the
commission of any of them , it is made an association shall have succession for First. Is this a suit for a penalty un- act did not intend to confer on the State

his duty by sectious 4290, 4291 of the R. twenty years , unless sooner dissolved , der a law of the United States ? courts jurisdiction over cases for penal.

S. , to make an entry concerning the according to the provisions of the arti Second. Did the act of Congress in ties , neither did it intend to confer such

same in the official log-book as soon as cles of a sociation or by the act of its tend to give the State courts jurisdiction jurisdiction on the United States courts ,

possible after the occurrence, and to read / shareholders owning two - thirds of its of such a case ? and the result would be that it did not

ALBERT ORDWAY v.

BANK OF BALTIMORE.

AGAINST FOR TAKING MORE THAN LAW.

SAME V. FRED. ANDERSON .

FENCES DEFINED IN SECTION 4596 OF THE

4.
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case

--DONEE'S RIGHT TO RETAIN POSSESSION

intend to confer jurisdiction in the mat- thorities. See cases cited in Jordan v . After a careful investigatian I have the policy of assurance itself, and that

ter on any court. This is a conclusion Downey, 40 Md . , 410. arrived at the following conclusions : the learned judge should have directed a

wbich the court cannot adopt. In the case of the First National Bank First. That the suit in this case is to verdict for the plaintiff.

Tbird. But the important question of Plymouth v. Price, 334 Maryland, p. enforce a penalty underan act of Con On the 7th Dec. , 1875 , the Exchequer

still remains whether it is possible for 487, the Court of Appeals refused to en- gress.
Division made an order discharging this

an act of Congress to confer jurisdiction forcea penalty imposed bythe laws of Second. That it was the intention of rule, and it was from this order the de

on a State court overpenaltiesfor viola- Pennsylvania on the directors of a coal the act togive this court jurisdiction in fendants now appealed.
tion of a law of the United States ? The

company, a corporation created under such a case . will be found reported

The Constitution of the United States the laws of the State of Pennsylvania ,on
Third. But that the act is unconstitu- on another point, 32 L. T. Rep. N. S. 428.

declares (article III. section 1 , ) that the principal that “ it is well settled that tional in this respect. Tapping, for the appellant, plaintiff

" The judicialpower of the United States no State will enforce penalties imposed
It is insisted that the declaration is below ( with him the Solicitor-General).

shallbe vested in oneSupremecourtand by the lawsofother States ;suchlaws defective in some other respects,but as There wasno valid assignment of the

in such inferior courtsas Congress may are universally considered as having no thesedefects, if they exist, could be policy to the defendant. By sec. 3, of

from time to time order and establish ,” extra territorial operation or effect."
amended , and as the question of juris- the 30 and 31 Vict. , c . 144 , notice of the

and that
Itistruethat the laws of theUnited diction is conclusive of the case, it is not assignmentmust be givento the assu

Sec. 2.- Thejudicial powershall ex- States, which are operative over the necessary to consider them . The de- rance company, in order to make theas

tend to all cases in law and equity aris. whole' Union, cannot be considered as
murrer is sustained . signment good ; and by sec. 5 , such

ing under this Constitution , the laws of extra-territorial in any part, but while assignment may be made by indorse

the United States and treaties made, or in our complex system of government ENGLISH COURT OF APPEAL. ment or by a separate instrument. This

which shall be made, under their au- there are two sovereignties, each exer was an imperfect voluntary gift. The

thority.” cising different powers within the ter ITHURSDAY, FEB. 3 , 1876.
intestate's intention could pot be carried

It declares (article VI.)that the Con ritory of eachState,the rights of the (Before the LORD ( HANCELLOR, LORD the defendant has no right to retain the
out, and the property remained in him ;

stitution, and the laws of the United different sovereigns in their respective

States which shall be made in pursuance spheres, are as separate and distinct as
COLERIDGE, and MELLISH , L. J. ) policy. She cannot obtain the money

thereof, “ shall be the supreme law of if they occupied separate territories.
RUMMENS V. HARE and ANOTHER . secured by it : Searle v. Law ( 15 Simon's

the land,and the judges in every State Each sovereignty has its own code of
Reports, 95 ). It is true that the

shall be bound thereby.” But it no
Appeal from an order of the Exchequer Division .

crimes and offenses. The law of the principle laid down in this case bas been

where declares that Congresscanconfer State of Maryland, 1stcode, article xcix., POLICY OF ASSURANCEGIFTOF - DETINUE considered inBarton v. Gainer ,3 H.&

jurisdiction on the State courts. In section 9, provides, “ that any person
N. Ex . Rep. , 387 .

OF PAPER - WRITING AGAINST DONOR'S

Houston v.Moore ( 3 Wheat, 25 ) it is de guilty of usury,shall forfeit all the excess
Grantham for the defendants (with him

ADMINISTRATOR.

clared that “ Congress cannot confer above the realsum or value of the goods Day, Q. C. ) not called on .

jurisdiction upon anycourts but such as and chattels actually lent or advanced , the policy to the defendant, whowas his mother,

J. , having insured his life for 1001., handed over

The LORD CHANCELLOR .-- This is a

exist under the Constitution and laws of and the legal interest on such sum or as a voluntary gift. He afterwards paid two pre question not involving the right to the

the United States, although the State value,which forfeiture shall inure to the miumsupon ihe policy, and gavethe receipts for money secured by the policy of assu

courtsmay exercise jurisdiction incases benefit ofany defendantwhoshallplead the gin of the policy to the defendant,J.married, rance . It is an actionbroughtin order

to recover possession of the actual pol

not prohibitedbytheexclusive jurisdic forfeitureand the only forfeiture which Division beruniy, made ner efendant was en inledd icy itself, and different considerations
this court is authorized by the statue toretain possession of the paper writing of the apply to proceedings to recover the pa

Many rights arising under the lawsof law of the State to enforce. The com policy as againstthe widow , who claimed as ad per writing than would apply to pro

ministratrix of J.

the United States can be enforced in the mon law right of a borrower to recover ceedings to recover the money . The

Stạte courts, just as many rights arising back in an action formoney had and re On the 27th Aug. , 1873, one J.G. Rum- intestate, having insured his life, gave to

underthe laws of the States can b :en ceived, the usurious interest hehas paid mens, who was then living with hismo. his mother, upon herremonstrances,the

forced in the courts oftheUnitedStates, still remains,but has been verymateri- ther,'effected an insurance on his own policy of assurance,and told her to take
butin all cases the courts respectively alıy limited by an act of Assembly which life for the sum of £ 100 in the Breton and keep it, which she did until his

derive their jurisdiction from the autho will go into 'effect on the 1st of June Medical and GeneralLife Association. death . Healso gave her receipts for two
rity which created them . next. The law of Maryland does not Shortly afterwards,upon his mother premiums which he had paid After

The doctrine is not questioned that apply to this defendant, which is a crea- asking him to make provision for her, hisdeath hiswidow sues thedefendant

the criminal jurisdiction under the laws ture of the general government, and he handed over to her the policy of as as administratrix , and the court below

of the United States belongs exclusively which is subject to the penalty for usury surance, saying, If I die, you will re- has held , upon the authority of Barton

to the courts of the United States. “ No which Congress has thought proper to ceive the money.” v. Gainer, that the administratrix could

part of the criminal jurisdiction of the impose, but this court can not inflict a He afterwards paid two premiums on not maintain trover against the defend

United States,” says Chancellor Kentin forfeituredifferent from that which the thepolicy,thereceipts for which pay- ant, the done of the policy.I agreehis Commentaries, vol . 1 , p. 397 , can , power that created it has chosen to pre ments he also handedover to his mother. with that holding. This was a gift with .

consistently withthe Constitution, be scribe. In the case above cited , of the No money consideration passed from out consideration, no doubt, butstill it
delegated to State tribunals. " . It has Farmers and Mechanics National Bank mother to son for the policy,which has was agift. Theplaintiffmay not beable
been suggested as a reason for this rule, of Buffalo v. Dearing, which originated remained in the mother's possession to recover evidence ofher debt,and yet
that “Every criminal prosecution must in a State court of New York,and was fi. since the gift of it to her. the person having the paper may not be

charge the offense to have been com nally decided by the Supreme Court of J. G. Rummens married in 1874, and able to recover the money secured byit,

mitted against the sovereignwhose the United States, and was a suit to re- died, intestate, onthe25thJan., 1875, but the defendant is entitled to retain

courts sit in judgment upon theoffender, cover the amount ofa note from which leaving hiswidow , Elizabeth Rummens, whatwas given to her — the paper and

and whose executive may pardon him .” illegal interesthad been discounted in ad: himn surviving.
writing of the policy .

1 Kent's Com. , 397 . vance, it was held that the NewYork court
Elizabeth Rummens, as the adminis

The rest of the Court, ( Lord Coleridge,

But if the Statecourt had jurisdiction should havededucted the interest un tratrixoftheestate,' being unable to C. J., and Mellish , L.J.),concurred ,

of such acase, there couldbe no difficul. lawfully taken and have given judgment obtain payment from the company of the Judgment for respondents, defendants

ty in the indictment charging theoffense for the residue; and it has been insisted £ 100 secured by the policy , unless she
below.

to bave been committed against the Uni- in argument that such deduction was in produced thepolicy itself, thereupon Solicitor for the plaintiff, A. S. Hatchett

ted States, andin case of conviction,the fact enforcing by a State court a forfeito commenced an action againstthede- Jones:

President would have his constitutional ure imposed by the law of the United fendants,the mother of the intestate and Solicitors for the defendants, Wood and

right to pardon. The real reason why a States ; but the answer to this position is her solicitor, to recover the possession
Hare.

State court can have no jurisdiction of a that the deduction was not the enforce- of it.

crime against the United States, and ment of a penalty , but simply withhold The cause wastried before CleasbyB. THE CARRIERS' ACT. - A simple point,

why a United States court can have no ing an amount illegally claimed under a at the sittings for Middlesex , after Hi- but one of great importance , under the

jurisdiction of a crime against a State, is contract. The statute did not make the lary Term , 1875 . Carriers' Act,was recently decided by

that toe crime is committed only against contract wholly void , but only the part

the government whose law is violated, ofthe contract which was for usurious that the defendants detained from the The Great Eastern Railway Company.
The plaintiff's declaration was "for the Queen's Bench Division , in Way v.

and because , in reference to crimes and interest. The court say : ". Where a sta- plaintiff a certain policy of assurance of The facts appear, says the Law Times, to

offenses committed against the States tute prescribes a rate of interest and the plaintiff, numbered 38,135, for assu- be that the plaintiff delivered three pic

respectively or the generalgovernment, simply forbids the taking of more, and suring £ 100 on the life of the said intes tures by Vandyke,Poussin ,and Wilson,

they are independent of each other. more is contracted for, the contract is tate (J. G.Rummens) in the Breton to be carried by the plaintiffs, without

The same objection which applies to good for what might be lawfully taken Medical and General Life Association ; declaring their value,which was agreed

the punishmentby State courts of crimes and void only as to the excess . " also certain receipts for premiums paid to be £ 1,000. The pictures were stolen
against the United States, extends to the

The case of the Chesapeake Bank v. thereon by the said intestate ; and also by a person who pretended to be one of

recovery of penalties imposed by the The First NationalBank of Baltimore, divers other documents and papers the company's servants, but in fact was

laws of the United States by suits in garnishee, 40thMaryland, page 269, has connected therewith ,whereby the plain. not. It was argued the acting as a ser

the State courts. These penalties are been relied on as conclusive to show that tiff has not only been deprived of the vant constituted the thief a servant pro

punishments for offenses committed, not this court has jurisdiction in the present possession of the same, and also of the hac vice within the meaning of the 8th

against the State, but againstthe United case ; but I understand that case asde- power of raising money thereon for the section of the Carriers' Act. But Mr.

States. Theyare penal, although they ciding only that the actof Congress of purposes ofthesaidadministration, but Justice Blackburn observed that “the

1873, which declares that no attachment, has also been delayed, as well in pro- question under the Act was whether the

And this is a doctrine which is sus- injunction or execution shall be issued ceeding to obtain payment of the said thief was in truth the servant of the

tained by a great preponderance of au against a national banking association or policy , as also in administering the pro- company,and in truth he was not so. It

thority . I quote from Story's commen- its property before final judgment in any ceeds thereof as assets in the said ad was highly artificial reasoning to say

taries on the Constitution , vol. iii . , sec. suit, action or proceeding in any State ministration ." . There a further that because he succeeded in imposing

tion 1750. He says : “ In regard to ju- court is valid, on the ground that Con- count in the declaration for conversion upon the company , therefore hebecame

risdiction over crimes committed against gress has the right to provide in what of the policy, receipts, etc., and the their servant. Judgment was therefore

the authority of the United States, it has tribunals these banks shall be sued and plaintiff claimed a return of the policy , entered for the company, and the de

been held that no part of this jurisdic- to what suits or actions they shall be receipts, and documents, and damages cision appears to be perfectly correct.

tion can consistently with the Constitu- subjected, because it is the sole judge for their detention. That there was negligence in the com

tion be delegated to State tribunals. It what provisions tend to promote the ef The defendants pleaded : Non detinet, pany seems probable enough,but it was

is true that Congress has in various acts, ficiency of these banks in performing that the property was not the plaintiff's held in Hinton v . Dibbin (2'Q. B. 646 ),

conferred the right to prosecute for of the functions by which they were de- as alleged, and not guilty , and issue was that the Carriers' Act is a protection

fenses, penalties and forfeitures in the signed to serve the government. But to joined on these pleas. even in the case of the grossest negli

State courts . But the latter have in admit the right of Congress to prohibit The jury found for the defendants on gence . And , indeed , Mr. Way's caseap

many instances declined thejurisdiction, certain legal proceedings from being in- both counts. pears to have been just one of those

and asserted its unconstitutionality ;and stituted against the banks in the State On the 21st July , 1875 , a rule was ob- which the Carriers' Act was intended to

certainly there is at the present time, a courts does not concede the right of Contained in the Exchequer bythe plaintiff meet. If the company had known that

decided preponderance of judicial au gress either to impose on State courts the calling upon the defendants to show they were carrying Vandykes and Pous

thority in the State courts against the duty , or to give them the power to en cause why the verdict entered for them sins they would have "charged £50, and

authority of Congress to confer the force penalties imposed on those banks should not be set aside and a new trial sent a policeman ” with them . As it

power.” The authorities which he for violations of the laws of the United had , on the ground that, upon the facts was, they charged 3s., and took at least

quotes fully sustain this position . It is States. The two propositions have no as proved at the trial, no interest passed no more than " ordinary care” - with the

also supported by the more recent au . | logical connection with each other. to the defendant, Sarah Rummens, in result aswehave stated . - Public Opinion .

was
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AT Nos. 161 AND 163 FIFTH AVENUE .

CHICAGO LEGAL News. State court against anational bank to 33 Leg. Intel.,193,held,where thepres- life,so faithfula picture of the over

recover double the amount of interest ident ofthe Pennsylvania Railroad Com . zealous reformer, and the poor girl,

alleged to have been usuriously taken pany is its chief executive officer and struggling for a livelihood, that if we

Lei bincit . by such bank , is a suit brought to enforce general agent in the matter of operating judge of her by what she has said in her

a penalty under an act of Congress, and its lines under the powers contained in story , we must conclude that she has a

MYBA BBADWELL , Editor ,
that a State court has no jurisdiction of the charter ; that he cannot, as such keen sympathy with what is earnest and

such an action . The reader will find a agent, give away a dollar of its property, honest. Success to the fair writer and

very elaborate opinion of the Supreme an inch of its track, or the least of its her book . It will no doubt have a ready
CHICAGO : JUNE 3, 1876.

Court of this State by WALKER, C. J. , in franchises. sale, as it most richly deserves.

the case of the Miss. River Telegraph COMMON CARRIER-LIMITING LIABILITY. A PRACTICAL TREATISE ON THE LAW OF

Published EVERY SATURDAY by the Co. v. The First National Bank, etc., re The Court of Appeals of Virginia in
EVIDENCE. By Thomas Starkie, Esq .,

of the Inner Temple, one ofHer MajCHICAGO LEGAL NEWS COMPANY, ported 7 CHICAGO LEGAL News, 158, in V. & T. R. R. Co. v. Sayers, 15 Am . Law.
esty's counsel. The tenth American,

which the same conclusion is arrived at Reg. , 297 , held that a common carrier from the fourth London edition , by

as in the Baltimore case. may , by contract or by notice, restrict Dowdeswell and Malcolm , of the Inner

Temple, barristers -at-law . With the

TERMS :-TWO DOLLABS per annum, in advance POLICY ON LIFE -- GIFT OF his common law liability as insurer- RIGHT TO
notes to former American editions , by

Single Copies , TEN CENTS . POSSESSION . — The opinion of the Eng. against purely accidental loss or injury,
Metcalf, Ingrabam and Gerhard , and

lish court of Appeal where J. , having but that he cannot even by express con additional notes and references to

American cases , by George Sharswood .We call attention to the following insured his life for 1001,handed over the tract, avoid liability for negligence, nor

Philadelphia : T. & J. W. Johnson &
opinions, reported at length in this policy to the defendant, who was his limit it to gross negligence. This is an

Co. , law booksellers , publishers and

issue :
mother , as a voluntary gift. He after- elaborate and well considered opinion .

importers, No._535 Chestnut street,

1876. Sold by E. B. Myers, law book
MISREPRESENTATIONS ON SALE OF CLAIM wards paid two premiums on the policy,

The County Ring .–For years it has
seller, Chicago.

-How EvidENCE MUST BE . TAKEN IN EQ- and gave the receipts for such payments
There is not a common law lawyer in

Uity Cases in the Federal Courts - Act to the defendant. Sometime after the been charged that our county affairs

of 1872. — The opinion of the Supreme gift of the policy to the defendant, J. have been managed by a ring, and that England or America but what knowsand

Court of the United States, by Waite,C. married and he died intestate, leaving a those who did notcontribute as the man will admit the great merits of Starkie

J. , stating the effect of makingmisrepre- widow. Under this state of facts the agers of the ring directed could not se- on Evidence. The publishers will re

cure a contract of the county officials, no ceive the tbanks of the profession for
sentations on the sale of a claim against court held affirming the judgment ofthe
a person in precarious circumstances, Exchequer Division below that the de. matter how low their bid might be. bringing out this edition of their favor

and the duty of a person to whom such fendant was entitled to retain possession Some of the County Commissioners have ite text book on the Law of Evidence.

misrepresentations are made,to endeav . of the paper writing of the policy as done their duty faithfully and tried to Mr. Sharswood, the editor of the pres

or to determine whether they are true against the widow , who claimed as ad. break the ring, but it was too strong for ent American edition , proclaims himself

them . The newspapers have cried fraud in favor of the repeal ofallarbitrary rules

or false, and holding that the statute of ministratrix of J.

and corruption . Grand juries have en- for the exclusion of evidence . He says ,

1872, providing that the practice, plead . BIGAMY NOT A CONTINUING OFFENCE-
ings and forms,and mode of proceeding STATUTE OF LIMITATIONS.— The opinion deavored to indict,but failed to get the in a note under date of April, 1876 , that

in civil cases in the Circuit and District of the Supreme court of Pennsylvania by necessary evidence and the workof the the Fourth English Edition has been

courts of the United States shall con- Paxson , J. , holding that bigamy is not a

ring went on . This week, however, the adapted to the present state of the law

Grand Jury, profiting by the labors of in England. That it is true some of the

form as near as may be to the practice continuing offence in Pennsylvania, nor
in the Statecourts of the State, has no is the offence perpetuated dayby day by previous grand juries and the evidence alterations recently adopted by statute

obtained from some of the conspirators, in that country have not yet been uni

application to the case before the court, cohabitation under the second marriage ;
it being a case in equity , and equity and that the second and unlawful contract of returned into court indictments for con- versally introduced into this. In many

admiralty cases being excepted from the marriage is the offence in the eye of the spiracy to defraud the county, against of the States,however, they have already

act.

law and cohabitation is not an element George B.Kimberly , the present warden been incorporated into their legislation.

BANKRUPTCY - SALE OF PROPERTY of the offence but a separate and dis- of the Poor House,C. F. Periolat, Patrick The experience of those States where

Costs — Liens. — The opinion of the Uni- tinct offence of itself ; that the statute O'Donnell, Hugh H. Sweetson, and A. B. the law of evidence has been simplified

ted States Circuit Court of South Caroli- of limitations begins to run from the Johnson, John McCaffery, Patrick Car- by the repeal of all arbitrary rules of

roll, : John J. Russell, John Crawford, exclusion speaks so loudly in favor of

na, by Bond , J., holding that where pro - time of the execution of the illegal con Samuel Ashton, John Jones and C. C. P. that reform , that the example must

perty which is encumbered by liens is tract of marriage ; that the statute runssold, at the suggestion of the general from the time the offender becomes lia- Holden, now or late County Commission . spread. That the labors of the former

ers. These trials should be conducted American editors have been carefully

creditors, and brings no more than the ble to the penalties of the law .
with the utmost fairness and dispatch . retained . Notes and references to the

amount of the liens, it is not chargeable No one should be convicted because he more recent decisions have been added

with any costs except the actual costs of NOTES TO RECENT CASES.
is found in bad company, but such of the to bring up the work to the present time.

sale ; that where property is sold free LAWS REGULATING THE SALE OF PATENT defendants as the evidence shows to be Attorneys who have not already got

from a mortgage, the bankrupt court has guilty should be punished to the extent Starkie will do well to add this volume

no authority to adjust the claims of the

trustee under the mortgage against the Co., Pa ., in Bowen v. Kemer et al., re

The Common Pleas Court of Dauphin ofthe law. It is difficult to name a great to their libraries.

er crime than that of a number of Coun . The ConstiTUTIONAL AND POLITICAL His

cestui que trust,nor to ascertain what is ported 5 Luzerne Legal Register, 104, ty Commissioners and contractors con
TORY OF THE UNITED STATEs. By Dr.

due by him to his counsel.
H. VonHolst, professor at the univer.

where a note, not negotiable, was given spiring together to defraud the county sity at Freiburg. Translated fromthe

Removal of CASE FROM STATE TO Fed for the purchase of a patent right, and and to deprive the helpless insane and German by John J. Lalor and Alfred

ERAL Court. — The opinion of the United no notice to that effect was endorsed on miserable paupers of proper clothing and B. Mason. 1750–1833. State Sover

States Circuit Court for the northern dis- the note. Held, that it was illegal and wholesome food . No one has had more
eignty and Slavery. Chicago : Cal

laghan and Company , 1876 .

trict of Ohio, by WELKER, J., holding void , and that there could be no recov- to do in breaking up this contractors'

that when a case is commenced in the ery thereon, as such a transaction was in ring than Mr. Story, of the Times. For kind ever undertaken in Chicago — the

This is the most extensive work of the

Court of Common Pleas of a State, and violation of the act of 1872 relating to months he has assailed it vigorously in translation and publication of several

a trial had in such court, and the case the sale of patents. We had supposed his paper and as foreman of the last large volumes of a foreign work , being

appealed to a District Court of the State, that it was understood by all good law. Grand Jury, he grouped together the the ConstitutionalHistory of the United

it is then too late to ask to have such yers and judges that a State had no con- leading facts and circumstances in such States by a foreigner. The undertaking

case removed into the United States stitutional authority to pass laws regu- a manner asto enable the present Grand of such an enterprise reflects credit up

Court under the act of March 2, 1867 . lating the sale of patent rights. Our Jury to obtain the necessary evidence to

DisoBeYING ORDERS ON SHIP BOARD. — own Supreme Court, in the case of Hal. indict. Editors make the best kind of Company. The translation is entirely a

on the publishers, Messrs. Callaghan and

The opinion of the United States Dis- laday et al.v. Hunt, reported in 6 Chicago grand jurors. Mr. Shehan, ofthe Tribune, Chicago production . The translators,

trict court of Oregon by Deady, J. , hold- LEGAL News, 343, held an act of the leg- is on the present Grand Jury , and ren- Messrs. Lalor and Mason, are Chicago

ing that a prosecution cannot be main- islature of Illinois regulating the sale of dered it valuable aid in its investigations .
men . The composition is by Blakely &

tained against a seaman for any of the patent rights passed in 1869, similar to
Brown . The plates from the foundry of

offenses defined in sections 4596 of the the Pennsylvania statute, to be uncon Recent Publications.
Marder, Luse & Co. The press work by

revised statutes , unless an entry of the stitutional. Judge Davis, in the United

circumstances is made by the master in States Circuit Court for the D. ofIndiana, Against Fate - A True Story, by_Mrs. the Chicago Legal News Company, and

the official log book of the vessel, as in ex parte Robinson , reported 2 CHICAGO

M. L. Rayne. Chicago: W. B. Keen, the binding by A. J. Cox and Com
Cook & Co. 1876.

pany. We take pleasure in saying

soon as possible after the occurrence , and LEGAL News, 297 , held that the law The graceful, spicy correspondent of that the translating has been done in

read over to him or a copy furnished passed by the legislature of Indiana to the Chicago press, Mrs. M. L. Rayne, the most admirable and skilfulmanner.

him, and his reply thereto entered in regulate the sale of patent rights was who used to write for the Chicago Von Holst is one of the great thinkers

the same manner. void ; that property exists in inventions Tribune, under the name of “ Vic.,” and of Europe. He says in his preface that

National Bank-DISSOLUTION OF - AC- by virtue of the laws of Congress,and who in later years was the Editor and he has one great advantage over all his

TION AGAINST FOR TAKING MORE THAN no State has the right to interfere with Publisher of the Chicago Magazine, has American predecessors : he is a foreign

LAWFUL INTEREST- STATE COURT NO JU- its enjoyment or to annex conditions to entered upon a new field, viz : that ofer. This he considers to be an advan

RISDICTION.—The opinion of the City the grant. book making. She has succeeded in tage, though during his sojourn in the

Court of Baltimore by BROWN, J., stating THE AUTHORITY OF THE PRESIDENT OF A producing a most readable book. United States ( 1867-1872 ) he had fre

the manner and effect of a national bank The narration purports to be a true quently to hear , " you are a foreigner,

going into liquidation and closing up , The Supreme Court of Pennsylvania story , although it reads very much like you cannot fully understand our system

and holding that an action brought in a l in the J. R. R. Co. v. The Penn . R. R. Co., I a romance. It has so much of every day of government. " The professor very

RIGHTS.

R. R. CO.
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appropriately commences his preface by SUPREME COURT OF PENNSYL- indictments have been so rawn . The The statutes of several of the States

Baying : “ The United States are about VANIA . forms which are given by Mr. Wharton differ from our own. So does the Eng

in his Precedents,at page 582,charge the lish statute. But the difference is more
to commence the second century of their GISE V. THE COMMONWEALTH .

second marriage as the offence as at com.in form than substance. They are gen

life as an independent commonwealth
Error lo the Quarter Sessions of Luzerne County . mon law. One of those forms was pre. erally intended to define and punish the

and as a republic. It is a curious fact

that, at the same time, they evidently sylvania,nor is the offense perpetuated"day by neygeneral,in 1795 ,theother byAt- seen in what that offence consists.

We have already1. Bigamy is not a continuing offenseinPenn. pared byMr. Jared Ingersoll,while attor. offence ofbigamy.

are entering upon a new phase of their day by cohabitation under the second marriage. torney -General Bradford in 1790.Both I have used the word bigamy accord .

2. The second and unlawful contract of mar of these eminent lawyers evidently re. ing to its popular signification. Strictly

political development. The era of buoy . riage is the offense in the eye of the law and co

habitation is notan element of the offense,but a garded the second marriage asthe of speaking, itmeans twice married ,asits

ant youth is coming to a close : ripe and separate and distinct offense of itself. fence ; and such has been the uniform derivation clearly shows. This was nev

sober manhood is to take its place. I
3. The statute of limitation (two years) begins construction from that day to the present er an offence at common law, although

to run from thetime of theexecution of the idle time. That they were right inthis is made so by the canonists. Polygamyis

take it to be a good omen for the success gal contract of marriage . The statute runs fro

the time the offender becomes liable to the pen- manifest from the fact that theindict- the proper term to describe the offence

of this work that just at this moment an alties of the law.

4. Bigamyis a misnomer of the offense, polyg . practice found within the jurisdiction usage bigamyhascome to bennderstood
ment for bigamy is always under our

English translation of it is to be offered amy is the proper word to signify thecrime.

we have been discussing, but by long

to the American public. " We cannot
where the second marriage took place. in law to be the state of a man who has

Opinion by Paxson, J. Delivered May That the venue must be so laid is ele- two wives, orof a woman who has twoperhaps give the reader a better idea of
18th , 1876. mentary law. Wharton's A. C. L , 82627 ; | husbands at the same time.

this volume than by stating its contents. This case presents a single question, Finney v . State , 3 Head.,544 ; People v. The statute of limitations is a bar to

It is divided into twelve chapters as fol- the plaintiff in error was indicted for Mosher, 2 Parker, 195. It is not so in this prosecution. It follows, therefore,

lows : 1. The Origin of the Union , the the crime of bigamy. Upon the trial in England, nor in New York, nor Virginia. that the plaintiffin error was illegally

Confederation and the Struggle for the tions wasset up as a defence. It appears : 0 such statute,and the common law restored to his liberty. The judgment

the court below, the statute of limita But this rests upon statute . We have convicted and sentenced, and should be

Present Constitution. 2. The Worship of that the second marriage took place rule prevails.
is reversed , and the record remitted to

the Constitution and its Real Character. more than two years prior to the com What our statute forbids is the con . the Court of Quarter Sessions, with di.

3. The Internal Struggles during Wash- mencement of the prosecution . The tracting of a second marriage during the rections to carry this order into effect.

ington's two Administrations. Alexan
court ruled that bigamy was a continu- | lifetimeof a former husband or wife, as

ing offence,and that the statute did not was said in the Statev. Patterson, ?Ire: RELIGIOUS AMENDMENT OF THE

der Hamilton . The First Debate on the apply. The defendant was convicted dell, 346 : " Marriage, or the relation of

CONSTITUTION.
Slavery Question . Influence of the and sentenced , and the record having husband and wife, is in law complete

French Revolution .
By SAMUEL T. SPEAR, D. D.Consolidation of been brought into this court upon a writ when parties able and willing to contract,

Parties. Gradual Intensification of Geo- the correctness of this ruling.
of error, we are required to decide upon actually have contracted to be man and It is the opinion of a portion of the

wife, in the form and with the solemni. American people that our National Con

graphical Differences. 4. Nullification .
Our statute of limitations contains no ties required by law . It is marriage ; it stitution ought to be so amended as to

The Virginia and Kentucky Resolutions. clause excepting bigamy outof its oper is their contract which gives to each right establish "a Christian government. "

5. The Presidential Electionof1801. ation . Its language is ; " all indictments or power over thebody of the other,and The amendment proposed for this pur

The Fall of the FederalistParty. Jef: Which shall be brought orexhibited,” renders a consequent cohabitation law-pose, if adopted , would make the pre

Were we now to say that all indict- ful; and it is the abuse of this solemn amble read as follows:

ferson and the Purchase of Louisiana. ments except bigamy shall be barred and formal contract, by entering into it “ We, the people of the United States

The Burr and Federalist Intrigues. 6. unless brought or exhibited within the a second timewhen a former husband or acknowledging Almighty God as the source

The Embargo. Madisonand the Second statutory period,weshould be vesting wife is still living,which the law forbids, ofall authority and power in civil govern.

War with England. The Hartford Con. intotheact ofassemblythatwhich the because of its outrage upon public de ment, theLord Jesus Christ astheruler

law -making power has not placed there. cency , its violation of the public econo - among the nations , and His revealed will as

vention . 7. History of the Slavery Thisis clearly not within the province my,aswell as its tendencyto cheat one ofsupreme authority in order to constitute a

Question to 1787. The Compromises of of the judiciary. It is said, however, into a surrender oftheperson under the Christian government, to form a more per

the Constitution on Slavery. 8. History thatthe statute of limitations does not appearanceof right. A man takes a fect union,establish justice , insure do

of the Slavery Question from 1789 untilology of the section ofour code defining fully made. Hetakesa wife unlawfully mon defence,promote thegeneralwel.

apply by reason of the peculiar phrase wife lawfully when the contract is law- mestic tranquility, provide for the com

theMissouriCompromise. 9, The Econ. bigamy ; thatthe offence is the having when the contract is unlawfully made, fare and secure the blessings of liberty

omic Contrast Between the Free and oftwo wives or two husbands at one and and this unlawful contract the law pun to ourselves, and our posterity,do ordain

Slave States. The Missouri Compromise. the same time, and is of a continuing ishes.” In Reg . v. Baron , 1Cox, c . c. and establisk, the following Constitution

nature . This is certainly a very literal 34, it was said by Lord Denman , C. J.: for the United States of America .”

10. Development of the Economic Con construction of the act, and takenin The offence consisted in going through The words in italics are the ones which

trastBetween the Free and Slave States this strict sense it defines no offence, for the ceremony ofmarriage and appearing the advocates of a religiousamendment

11. The Panama Congress. Georgia and the reason that under the law of Penn to contract that which was a legal and to the Constitution desire to insert in its

the Federal Government. 12. The Doc- sylvania it is impossible as a legal prop- binding union at thetime when she ( the preamble. The object is to make the

trine of Nullification. The Compromise
osition for a man to have two wives, or a defendant) had already a husband living. Government " a Christian government,”

woman to have two husbands at the That single fact constitutes the crime and the method of doing it is to assert

between South Carolina and the Federal. same time. A man whotakes a wife and the proof of it.” It is needless to these three propositions : 1. That God

Government . The professor intends vis. here cannot have a second wife so long multiply authorities. is the source of all authority and power

as his former marriage is undetermined The doctrine now for the first time as- in civil government. 2. That the Lord

iting this country again before complet- by divorce or death . He may indeed serted that the continuing cohabitation JesusChrist is the ruler among the

ing his work. How industriously hehas enter into a second marriage contract is the offence,does not need an extend nations. 3. That His revealed will is of

collected and digested the material at pending the first. But the second wo ed discussion. It is not necessary to supreme authority .

his command every page of this volume man is never a wife ; the law strikes allege or prove cohabitation upon an İt is undoubtedly true that neither the

down such second contract as void , and indictment for bigamy . Cayford v. Case, Constitution nor the Government is now

bears witness. We Americans will not the offence is bigamy on the part ofthe 7 Greenleaf,58;Gabaganv.The People, Christian in the sense contemplatedby

all agree with him in the estimate he
9 Parker ; Staté r. Patterson, supra . On this amendment. It is, however, true

has put upon our great men who founded It is very clear that at common law the contrary, a man may be convicted of that the Constitution establishes " a

this government, who to a certain extent the crimeof bigamy occurs and is com- bigamy who separates from his second Christian government” in the sense of

have becomeour national idols nor in plete when the second marriage is ac- wife at the altar,and hasnever cohab . providing for those great moralends that

complished . It follows that the statute ited with her at all . The gravamen of refer to the present welfare and happi

his views on the great questions which would commence to run from that time. the offence is the second marriage con nessof society . Unity among the peo

have threatened our existance as a na . This has never been questioned. But it tract, by means of which the offending ple , justice, tranquility, the common de

tion , and been the subject of controversy is said that owing to the peculiar lan- party fraudulently obtains dominion or fense, the general welfare, and the bles

for the last hundred years. But we will guage of our statute it seeks toextend control over the body of theother. sings of liberty are enumerated as endo

the offence of bigamy beyond the mere Mere lewdness or unlawful cohabitation to be attained . These, surely , are not

all give him credit after reading his work marriage contract and cover the subse is providedfor by other sections of the anti-Christianends; and it is notstrain.

of having expresie 1 his opinion of us quent cohabitation of the parties, which code. The doctrine of continuing of. ing the import of the term to say that

and our institutions unmoved by passion being continuous in its nature is not fences is novel. No text writer in Eng. they are Christian, considered with refer

and uninfluenced by prejudice eitherfor affected by the bar of thestatute . Yet landor America has ever asserted it. ence to that department of Christianity

a little reflection will show that our code No respectable authority has ever rec- which relates to the interests and duties

or against us. We predict that the work so far from being peculiar in its terms, ognizedit. It is wholly unknown to the of time. In this sense the Constitution

will have an extensive sale . merely defines the offence of bigamy at criminal law. There is a period in the already provides for “ a Christian govern .

common law. It is said in Bacon's history of every crime when it is com ment."

United States Digest; A DIGEST OF DE- Abridgment that bigamy is the “ having pleted, and the offender becomes liable Let us then see in what further sense

CISIONS OF THEVARIOUS COURTS WITHIN of a plurality ofwives," and that the to the penalties of the law . From that the Constitution would establish " a

THEUNITEDStates. By, Benjamin offence consistsof " marrying a second moment the statute commencestorun. Christian government” if the preamble

Vaughan Abbott. New series, vol . VI , wife, the first being alive. " Bouvier de It is said that if the statute runs from were amended in the manner proposed.

Annual Digest for 1875. Boston : Lit- fines it to us, “ the state of a manwho the second marriage, a man can defy the What would be the legal effect ? Inan .

tle, Brown & Company, 1876. Sold by bas twowives, or of awomanwhohas law bykeeping bis second marriagese- swering this question, it is important to

Callaghan & Co. , Law Book Publishers, two husbandsliving at the sametime.” cret untilafter the statutory period has remember that the preamble of the Con
Chicago. Blackstone says, it is the “ having of a passed . This hardly rises to the dignity stitution is simply an enacting clause,

This series of the United States Digest plurality of wives at once.” It will be of an argument. Carried to its legiti- analogous to the title of a legislative

seen that our code, 34th section of act of mate conclusion , it would apply to every act; and that, in itself considered, it

by Mr. Abbott, is absolutely indispensa- 31st of March , 1860, P. L.392, uses al- case of crime, and entirely annul the makes no grants of power, imposes no

ble to every lawyer who wishes to refer most the precise phraseology of the text statute. It is true ,a man may live open- restraints , and contains no provision for

readily to the cases in the recent vol- writers. Its language is : “ if any per . ly with his second wife after the bar of the organization and administration of

umes of reports. There are ninety - one bands at one and the same time, ” or ,
son shall have two wives or two hus. the statute. So he may with any other a government. Except in connection

I do not see that the scandal, with what follows in the several articles

volumes of reports comprised in this nor can it be claimed that there is any. or the injury to the public morals is of the Constitution , itis as meaningless

volume of the Digest-eleven United thing novel in this section . It is but a greater in the one case than in the other, and powerless as would be a legislative

States Reports and eighty State Reports. re-enactment oftheact of 1705 ( 1 Smith's In either case,he may be punished ac. act if the whole of it consisted in its

The 64,65,66, 67,68 and 76 of Illinois Laws, 29 ), 80,far as it relates to the de. cording to the nature of hisoffence. title. The preamble,forexample, de

scription of the offence. In a note to When a married man unlawfully cohab. clares the establishment of justice to be

Reports are also comprised in it. It is a thelast named act, itis said thatthis its with a woman, he commits the crime oneof the ends sought; yet this mere

sufficient guarantee of its mechanical statute merely defines the offence of of adultery . When he contracts a sec- statement would be utterly inoperative

execution to say that it is from the press big amy which " is understood in law to ond marriage, he is guilty of bigamy. if the Constitution , in the legislative,

of John Wilson & Sön , andpublished be where a person marries a secondwife The difficulty in this case arises from executive,and judicial grants of power

or husband , the first being living.” Sich the attempt to punish a man for one of io the General Government contained

by Little , Brown and Company, the lar- has been the uniform construction of fence under a statute defining and pun- no provisions for theattainment of the

gest law publishing house in the world . our statute since the act of 1705. Our | ishing a different offence . end. The same would be true of all the

man,

woman.
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1

more

other objects specified in the preamble: creation and providence, or in the spe- cal and civil institutions than their gen. so by him sold , aliened , or made over, in

if divorced from those provisions which cial sense of investing such government eral refusal to incorporate pro forma their which case all creditors shall be prefer

are designed and adapted to secure with a portion of his own authority ; christianity into the language of their red, as in actions against executors and

them . Justice Story, in his “ Com- whether the Lord Jesus Christ is the constitutions or laws. The great idea administrators, and such execution shall

mentaries on the Constitution ” ( section ruler among the nations in any other which they have sought to realize is that be taken out upon any judgment or judg

462) , says: sense than that in which he is the ruler of the most perfect religious liberty and ments so obtained against such heir to

And here we must guard ourselves over the fowls of the air and the beasts equality among all the citizens of one the value of the said land as if the same

against an error which is too often als of the field; where his revealed will is common government ; and, in order the were his own proper debt or debts, sa

lowed to creep into discussions upon to be found, and for what purposes and more effectually to gain this end , they ving that the lands, terements and here

this subject. The preamble never can be in what relations it is tobe applied- have denied to civil government any ju- ditaments bona fidealien :ed before the ac

resorted to to enlargethe powers con- theseand the like questions would be risdiction in matters of religious faith tion brought shall not be liable to such

fided to theGeneral Government or any open to all sorts ofanswers, according to and practice , beyond that of exteuding execution.
of its departments. It cannot confer the varying notions of different persons, an impartial protection to all the people. The facts in Carter v. Sanders were as

any power per se ; it can never amount with no tribunal and no authority any- Adopting this principle , they have with follows: N.and C., thedaughters ofM.,

by implication to an enlargement of any where to give the true answer. The scrupulous care limited thřir constitu- were jointly indebted to W. S. , and the

power expressly given. It can never be words themselves are sufficiently elastic tious and legal systems to theattainment debt was secured by deposit of title

the legitimate source ofany implied to be capable of different interpretations; of purely temporal ends, and hence deeds of property belonging to C. M.

power when otherwise withdrawn from and,hence, in the absence of an authen- omittedto placein them any affirma- appointed N.her executrix. Part of her

ihe Constitution . " tic expounder, there would be no means tions or denials of religious dogmas . property consisted of a mortgage debt,

It , hence, follows that, if the pream of deciding in what sense the people use There can be no doubt that the amend. and after her will she purchased some

ble were amended as proposed, not the hem in the preamble. ment proposed , though confined to the real estate, which descended to N. and

slightest practical change would be made Nor do we see any reason why, if the preamble of the Constitution, and really C. N.died, leaving a large amount of

in the Constitution itself or in the char: door is to be opened sufficiently wide to granting no power to the general govern- M.'s debts unpaid , and she made the

acter of the government. The added admit these three religious dogmas, it ment, would, nevertheless, be a depart- plaintiff her executrix, so that the plain

words would be in the preamble ; but may not be opened wide enough to ad- ure from this principle. By it the peo- tiff was personal representative both of

the government would be no mit forty - indeed, to permit the ingress ple of the United States, not as individ- M.and N. After the death of M. , N. and

“ Christian ” than it is without them . It of all the cardinal doctrines of Christ . uals, but in their political and corporate C. borrowed money of S. upon deposit of

would still be true that " no religious ianity. Why not also declare that Christ capacity, would place a confession of re- the title deeds, by which M.'s mortgage

test shall ever be required as a qualifica- died for oursins, according to the Scrip : ligious faith in their national constitu- debt was secured, and of the title deeds

tion to any office or public trust under tures ; that he ro.e again on the third tion . This would be a step in the wrong of the real estate which descended to N.

the United States ;" that “ Congress shall day ; that he ascended into Heaven ; and direction , providedthe doctrine of abso- andC. S.knew that the money was only

make no law respecting an establish that he will come again to raise the lute religious equality is to be maintain- partially wanted for the purposes of M.'s

ment of religion or prohibiting the free dead and judge the world ? These and ed. The next step would be to clothe estate. There had been another suit to

exercise thereof;" and that “ the powers the like are certainly Christian truths; the government with power in respect administer the estates of M., and part of

notdelegated to the United States by and the theory which demands the ut- to this confession ; and this would at the real estate ofM.sold on a bill by the

the Constitution nor prohibited by it to terance of three such truths may just as once erect a religicus despotism . The plaintiff against S. seeking to recover the

the States are reserved to the States re . well be extended to the whole system . safe course for the people is not to take title deeds deposited. Vice Chancellor

spectively or to the people.” These pro- It imposes upon itself no limitation. the first step; and if they do not pro. Kindersley held that themortgage by N.

visions would remain in the body of the Indeed it would be a question of inter- pose to take the second step there is no and C. , as heiresses of M. , did not relieve

Constitution ; and unless we adopt the pretation , without anybody authorized occasion for taking the first. When they the purchaser from the suit of M.'s rep

false doctrine that the preamble is itself to answer it , whether the phrase " his are prepared to make christianity a legal resentative. A deposit ofthedeeds with

a grant of powers to the General Gov. revealed will” would not byimplication ized system ,then and not till then will a creditor for an advance was not with

ernment the words proposed to be ad- embrace the whole circle of Christia ' it be seasonable to stamp its doctrines in the principle of a mortgage by the

ded to it would be legally a dead letter. doctrine and precept as given in the Bi- with a constitutional affirmation . heir of the legal estate , or of all the in

The Constitution is not constructed to ble, Words, when used in constitutions, Looking, finally, at the process by terest that he had.

give any effect to such words or the are generally interpreted to include which the proposed amendment must In Coope v .Cresswell ( 14 L. T. Rep. N.

ideas which they convey . There is no- everything to which, being taken in be adopted , if at all , we cannot resist S., 202 ; L.Rep. 2 Ch . 112 ), Lord Chan

thing in it corresponding to them or their natural sense , they are applicable ; the conviction that its advocates are en cellor Chelmsford impugned the princi

that furnishes any method or legal ma- and under this rule the phrase referred gaged in the most hopeless of allunder- ples of Carter v. Sanders, holding that

chinery for their application. In this to would have a very broad import. takings. In order to succeed, they must under the Statute of Fraudulent Devises

sense they would be perfectly useless. What practical service would the in- persuade two thirds of both ' houses of ( 3 W.& M. , c . 14 ) an equitable devisee

The proper mode of making the Gov. sertion of these words in the preamble , Congress to propose the amendment, or might be sued for breach of a covenant

ernment " a Christian government,” ac. with no power in the government either two thirds of the legislatures of the sev py tbe testator, and further, that a con

cording to the model proposed, is to to explain them or put them into legal eral States to ask Congress to call a con veyance to new trustees was not such an

adopt an amendment that would sub- execution, render to either God orman ? vention to propose it. And when they alienation within sect. 7 as would pre

stantially read as follows :
A church creed is operative for its ap- bave gainedthis end, theymustpersuade clude the action . “For under the stat,

“ Section 1. It is hereby declared propriate purposes,because behindthe three-fourths ofthelegislatures of all the ute the liabilityattaches upon the land

that God is the source of all authority creed we have a churchorganization to States or conventions in three fourth of and notupon the person, exceptin case

and power in civil government, that the work it; but such a creed , either in the States to ratify the proposition. This of alienation , and therefore, although

Lord Jesus Christ is the ruler among the whole or in part, in the constitution of a is the constitutional methodofchanging the trustees are not liable to the debts of

nations, and that his revealed will is of government, without the power to work the fundamental law of the land. Does the devisor, yet the creditors may

supreme authority.
it,would be of no productive value. It any man in his senses suppose that the through them make the land available

" Sec. 2.. Congress shall have power, might gratify the wishes of a certain amendment in question can becarried for the satisfaction of their debts. Upon

by appropriate legislation ,to enforce the class of the people, while it would be through this process? Nothing short of a judgmentagainst the trustees, execu
provisions of this article .”

contraryto the convictions and wishes a largely predominant publicsentiment tion would of course extend to thewhole

This,which might be called the Six- of a much larger class ; but it would not could secure the result . No such senti- estate. But if any beneficial interest in

teenth Amendment, would certainly make one Christian more or one sinner ment now exists, and there is not the ithad been bona fide aliened before ac

gain the end proposed on the basis of less. Itwouldnot increase thereligious remotest probability of creating itby tion brought, the court would upon ap

the three religious doctrinesaffirmed. zealofthe people oradd to the general anyamount of discussion . Thetenden- plication , semble,prevent the interest so

But,insecuring thisend , it would fun- influence of Christianity upon the pop. cy ofdiscussion would be intheopposite aliened from being affected by the exe

damentally change the whole theory of ular mind. It would not make the care- direction. A political party organized cution .” If so, a mortgagee would be

the Constitution in regard to religion less thoughtful,or convert Atheists and on the basis of such an amendment protected.

and , in the powers of Congress, establish Deists to the faith. It wouldnotbuild would not live long enough to be enti Accordingly the Lords Justices held

a complete religiousdespotism .Thedoc- achurch orraise a dollar for religious tledto a name, andany existingparty that there was no doubt that thealiena

trines, being thus constitutionally , af purposes . It would not control the leg: adopting it as an article of its political tion oftheassets by the heir or devisee

firmed and thus accompanied with an islation ofthe government orfurnish creed would be crushed by its weight. prevented the creditors of theexecutor

enforcing power in Congress, would any guaranty that the legislation would The advocates of the amendment may or testator from following the assets in

“ constitute a Christian government” in be just andright. It would not add to as well save their time and money, and the hands of a bona fide purchaser where

a sense that might well fill the country the sense of God in the councils of the apply both to the attainment of more the alienation was a legal one. It also

with alarm .If, however, these doc. nation or in individual hearts. It would practical objects . - N . Y. Independent. appeared to them “that by analogy the

trines were simply in the preamble, dis- not purify political parties or make of court ought to treat an equitable aliena
severed from any enforcing power, they ficeholders more circumspect. We are

tion of equitable assets as having theTHE
would have no more legal significance at an utter loss to see how the simple THE EFFECT AS AGAINST

than if they were found in a treatise on creed contained in the words proposed,
CREDITORS OF A TESTATOR OF treated Carter v. Sanders ( 2 Dr. , 248 ) as

same effect. Vice Chancellor Hall had

theology. unaccompanied by any enforcing power,
AN EQUITABLE MORTGAGE BY

Moreover, if these propositions were

an authority ; but that case was contrary
as it would be if found merely in the

A DEVISEE
tothe opinion expressed by Lord Chan

added to the preamble,and all theother preamble, and as it must be , or be the The case of the British Mutual Invest. cellor Chelmsford in Coope v. Cresswell,

parts of the Constitution were left un- basis of a most dangerous religious des ment Company v . Smart is noteworthy, ( L. Rep.2 Ch. App.,122)." Independent

changed, there would be no authoritative potism - would secure any desirable re- inasmuch as it overruled the decision of ly of the statute, the law seems now to

methodof determining their meaning, sult thatwould notjustas well and just Vice Chancellor Kindersley, 2 Drewry, be settled that a person having onlyan

or in what sense theywould make the as certainly be secured without it . There 248 ; 23 L. J. , 629 ; 2 L. T. Rep. , 235, and equitable estate may avail himself of the

government a Christian government.” | is not a solitary thing which the creed extends to bona fide alienationsin equity defense of purchase for valuable consid .

Congress could not legislatively express in this form of utterance would or could by an heir to purchasers or persons in eration without notice against another

any opinion on the subject, since it do to make the government a“ a Chris. the position of purchasers the protection having a legal title without an equity.

would have no power of legislation in tian government ” in any sense not now which bona fidecommon law alienations (Colyer v. Finch , 5 H. of L. Cas., 905 ;

reference to it . The Supreme Court of real, or to make the people any more enjoyed under 11 Geo. 4 ,and 1 Will. 4 , Bowen v. Evans, 1 Jo . & L., 264 ). In

the United States could not judicially Christian than they now are . Some c. 47, in the administration of a testator's Rogers v. Seale , ( 2 Freem . , 84), Lord

expound or apply the propositions,since might think it a religious ornament to assets. Chancellor Nottingham decreed other

no case under them could arise over the Constitution ; yet a much greater Sir John Romilly's act for consolida- wise. Lord Chancellor Rosslyn appa

which it would have jurisdiction. Ec number would regard the ornament as ting and amending the laws for facilita- rently thought the decree made by the

clesiastical courts could not determine not being in its proper place. ting the payment of debts out of real es reporter, and not by the judge, and deci

their meaning, since they are not the The one great objection to the amend tate , (11 Geo. 4 , and 1 Will . 4 , c . 47 ) , s. 6 , ded in opposition thereto. Lord St. ·

authorized interpreters of the Constitu- ment , though , as we have shown , it directs that in cll cases where any heir. Leonards thought Lord Rosslyn's deci

tion. Their meaning wouldbe purely a would be legally meaningless and pow - at-law shall be liable to pay the debts or sion, which has since been acted upon ,

matter of private interpretation , and no erless , consists in the principlewhich un- perform the covenants of his ancestors to be correct.—The London Law Times.

such interpretation would have any au- derlies it, andwhich those who framed in regard of any lands, tenements, or

thority . The words would be in the the Constitution meant utterly to ex . hereditaments, descended to him , and

preamble; but, as a national confession clude. The American people, so far as shall sell , alien , or make over the same SUPREME COURT OF INDIANA.

of faith , they would be accompanied by they are religious at all , are Christian by before any action brought or process is

no legislative or judicial commentary on a very large preponderance, and in this sued out against him , such heir-at-law
From the Indianapolis Sentinel.

their import. Whether God is the source sense they may be justly spoken of as shall be answerable for such debt or

of all authority and power in civil gov. being a Christian people ; and yet noth debts in an action or actions of debt or

ernment, merely in the general sense of | ing is more conspicuous in their politi- covenant to the value of the said lands 3945. Howard Lee, administrator of

CONTRACT- CONSIDERATION - ADMINISTRA

TOR - ESTOPPED .
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error.

The case

VENDEE-SET OFF.

fourth paragraph of the answer. This was aked to prove plaintiff was not a in a bill to foreclose his mortgage.

George Clem v . Alien Carter, Bartholo. John C. Howland and MAYBURY & et al. Appeal in Chancery from Berrien of all the Earth ” to summon from

mew , C. C. Affirmed . Buskirk , J. CONELY for plaintiff in error. Circuit .
among us our friend and brother, Hiram

Held, 1 - That the Court cannot con . Potter & POTTER for complainant.
ATKINSON & ATKINSON for defendant in M. Chase, in the prime of his life, and

sider the error assigned calling in ques Muzzy & GILBERT for defendants. the noon -time of his hopes and useful.
tion the action ofthecourt below in over

Opinion by Marston, J .: ness ; therefore,
ruling the motion to reject the amended Opinion by MARSTON , J.

This was a foreclosure bill .
Resolved,That in the deathof Brother

complaint, the motion not being in the
Donnelly sued Webber in assumpsit to raises thequestion of the position of one Chase the Bar has lost one of its valued

record .
recover the amount of a draftdrawn by who acceptsa deed which is made ex; members, the communityagood citizen

Held, 2 — That services rendered under Enwright & Kelley, of Chicago,upon pressly subject to a prior mortgage and and worthy man,and his family a faith

an express agreementthat they were to Webber. The draft' purported to havə which hetherein stipulates to pay as ful husband and loving father.

be compensated by a provision to bein been accepted by one Henshaw.De partof the consideration ofthe deed . Resolved, That in his fidelity to his
serted in the will ofthe party for whom fendant denied the authority of Hen Held, 1. That the acceptance of such a clients, his integrity and devotion to his

they were ventured, were a sufficient shaw to accept the draft and denied any deed binds the grantee as effectually as profession , he has filled up the measure

consideration for such promise, and that subsequent ratification of hisact. The though thedeedhad been inter parles of a just lawyer and an honest man, and

the promise alleged upon that consider; court below found that Henshaw had no and had been executed by both grantor left us an example well worthy of imita

ation madea valid contract, not affected authority to accept thedraft, but also and grantee, andis tantamount to an ex. tion .

by the statute of frauds , and for a breach found thatthe subsequentconversations press agreement to assume and pay the Resolved, That we mourn with his fam

of which an action arises as in any other and acts of Webber amounted to an as mortgage.
ily in their affliction , and tender them

case ofbreach of contract. ( 24 Ind . , 286. ) sent or ratification of Henshaw's act. Held, 2. That this case differs from that our warmest sympathy in this their sad

Held , 3—That in an action to recover Held , That there being evidence tend- ofa conveyance of property simply sub- bereavement.

a money judgment against the estate of
Resolved, That a copy of these resolua descendent, the administratorofsuch ing to show suchratification the question ject to the mortgage and that in the lat

estate cannot set up anestoppel in his whether it was sufficient to escablishthat tercasetheproperty would be made pri- tions befurnishedhis family, and that

favor in bis individual capacity .
actis not for thiscourt to determine,but marilyliable for the debt,but the gran they be presented to each of thecourts

is one addressed to the court below ,and tee would nothave assumed andwould of this city with the request that they

SHERIFF'S SALE - PAYMENT OF TAXES BY THE theconclusion there arrived atasto the not be personally liable for itspayment. be spread upon their records.

Held , 3. That where such a grantee
weight of the evidence is conclusive. The following gentlemen respectively

4483. Semans v. Harvey , Hamilton C. Itappeared that c.S. Parsonscalled assumes and expressly agrees to pay the weredesignated to present the resolu

c. Affirmed . Downey , J.

Statement- Appellee sued appellant draft to him for payment. Upon cross

upon the defendantand presentedthe mortgageandtheamount of the mort- tions adopted to the courts of recordin

gage is deducted from the purchase price this city : Circuit Courts, E. W. Evans ;

workand labor performed . The case authority did you call upon him ?” This who may enforce it against sich grantee Court, R. W. Smith .
for money had and received ,andfor examination he was asked, "By whose ofthe land, his obligation to pay enures Superior Court, E. Van Buren ; United

in equity to the benefit ofthe mortgagee, States Court, Robert Hervey ; County

demurrer sustained to

bona fide holder objected to and

paragraph sets up that the defendant excluded. Atkinson was also asked as Held, 4. That the mortgagor's personal

purchased atasheriff's sale,on a decree a witness,“How did he (Kelley),come to discharged by theacceptance of such aliability to his mortgagee would not be
JUDGE T. F. Tipton, of McLean county,

offoreclosure, certain real estate in Ham : turn it (the draft)over to you ? " which deed, except at the option of the mort- publican convention held at Lincoln,was nominated for Congress by the Re

ilton County, which was then owned in

fee by plaintiff, subject to the mortgage court, however, found that plaintiff was
was also excluded on objection . The

gagee , but the latter may treatboth the In ., on the 30th ballot. We think the

afore aid ; that thetaxes for three years not a bona fide holder. mortgagor and his grantee under such a

prior were unpaid ; that the plaintiff

failed to redeem under the sale, and the inexcluding the evidence .
Held, That this finding cured any error have a personal decree against eitheror popular with the bar as a judge, and

deedas principal debtors to him and Judge has made a mistake. He was

lands were conveyed to the defendant
both .

by the sheriff, and that thereafter ihe
The court below found that Enwright could undoubtedly have held that posi

The grantee in this caseinsists that he tion as long as he desired. A Congress

defendant paid said taxes, etc., and &Kelley, prior to andon February 22, had no knowledgethat the deed con

prayed that the amount so paid be de- 1875, were copartners inthebusinessof tainedsuch agreement anddid notac man's term is only for two years , and it

clared a set-off . selling spirituous and intoxicating liquors cept it, and that, owingtoa mistake in is a very uncertain office : A man may

Held - That in judicial sales there is no atwholesalein Chicago; that Webber, thedescriptionof the premises in his be honest and do his duty faithfully for

warranty ; the purchaser takes what he duringthesame timeand till May,1875 , deed, heobtained no title by it to the thetwoyears, andat the expirationof

gets. (Roser or sales, p . 167 ) .
was engaged in a similar business at De lands mortgaged, and ought not to be

Held – That the defendanthaving pur- troit ; thatonFebruary 22,1875, Webber held responsible.
the term be repudiated by the politi

Held , That the evidence satisfactorily cians, and turned out because he has re

upon it, itmay bepresumed that hetook Kelley at Chicago an orderforfivebar- shows that he did accept the deed and fused to use his influence to have their

theincumbrance into account in deter: rels of whisky,who in pursuance of the knew of its contents,and that though

mining the value of the land, and, there ordershipped thegoods to Webber, de, by reason of themistake he obtainedno
corrupt tools appointed to Federal

fore, the demurrer was correctly sus- Railroad Company at Chicago, to by obtain possession of the same, with
livering them to the Michigan Central legal title to the premises, he did there offices .

tained .

be conveyed in the
MUNICIPAL CORPORATION-LIABILITY ordinary the right to have the mistake corrected, THE EVANS -CALLAGIAN Quo WARRAN

to defendant at Detroit ; and that if he did not avail bimself of To.- Judge Moore filed in the Criminal

4874. Rall et al. v. TheCity of Indian and received by defendant and entered to a third person in order to cut off the in the case of the People ex . rel. Michael

that the goods were 80 conveyed that right, but permitted a conveyance Court, on yesterday,an elaborate opinion

apolis, Marian C. C. C. Affirmed. Bid into and becamepart of his stock in trade mortgage, a court of equity will not step

dle , J.

STATEMENT-Action by , appellants intoxicating liquors ; that for a long time saction thus fraudulently commenced in tition for leave to file an information inandthatthesame were spirituous and in and sanction and complete the tran- Evans v. Bernard Callaghan ,being a pe

against appellee, charging the wrongful prior to this order Webber bad pur order that a party to the fraud may the nature of a quo warranto against the

establishment of an insufficient sewer chased such liquors of Enwright& Kel- thereby make a gain .

and certain catch basins, and improper ley ; thatthecontracts for suchpurchases It is also urged that as there was a defendant to determine his right to hold

ly turning certain drainage into them , had been generally madewith Kelley in like mistake in the deed to the mort- the office of Collector of the town of

whereby the plaintiffs were injured in person, at Webber's store,and that Kel . gagor, so that he got no title tothe lands South Chicago. The Court refused to

their property.

Held, 1 - That municipal corporations Webber's store when his liquors were andmortgage were given , and that there
ley had on several occasions been at for the purchase price of which the note grant the petitioner leave to file the in

are not liable to individuals for judicial sold andknewhis course oftrade. De fore thenoteand mortgagewere with formation. Mr. M. W. Fuller, counsel

errors, although private rights may be fendant offered to show that Enwright out consideration and could not be en- for Evans, prayed an appeal to the

injured thereby. & Kelley sold these liquors to Webber in forced against the mortgagor; and that Supreme Court. which was granted on
Held, 2 —That such corporations are the ordinary course of business transac- consequently his grantee under a deed condition that a bond in the sum of $ 200

not liable to individuals for this exercise tions with Webber, and that they knew containing astipulationto assumeand be filed in twenty days.

of their ordinary powers, however mis that Webber was a dealer in spirituous pay the mortgage is entitled to the ben

taken,oreven corrupt, their policy may and intoxicating liquorshere contrary to efit of this defense.

be, and although private injuries may the laws of Michigan . This was objected Held, Tnat a similar theory was set up The will of A. T. Stewart, the late

result therefrom.
to and excluded.

in Comstock v. Smith , 26 Mich., 321, and merchant prince of New York , is to be
Held , 3–That such corporations are Held , 1. That the contract entered into was held no defense, and thatcase dis- contested. In many cases if men could

liable to individuals for wrongful acts of between the parties was made in Illinois poses of this question .

derelictions of duty , in the exercise or and thatsuch contract must bepresumed Decree below reversed and decree en only know how their relatives would

their ministerial acts, wheneverinjury to be valid in that State, noshowingto tered herein favor of complainant and fight for their property after their death,

to private rights is the direct and natu- the contrary having been made. against defendant, William Edwards, they would be their own executors and

ral consequence.

Held , 4-That when liable they are
Held, 2. That the undoubted weight personally , with costs of both courts .

dispose of their property while living.

liable the same as individuals would be of authority is that mere,knowledge by

under the same circumstances.
the vendor that the vendee at the time How much good Mr. Stewart could bave

HIRAM M. CHASE.h Held , 5-As to the cross error : That of the purchase of property intends to done for poor suffering humanity while

in such a case as this heplaintiffs need use it for an illegalpurpose, will not pre living.

According to previous notice a Barnot allege that the wrongscomplained vent his recovering from the vendor the

meeting in memory of Hiram M. Chase,

of were without any fault
or negligence value of the property .

on their part ; such allegation is neces

Held , 3. That the contract here in whose death we announced in our last RELIGIOUS AMENDMENT to the Consti

sary only in cases wherein the issue is question is not malum in se, and not bc- issue ,was held Saturday afternoon in TUTION . — The article in the New York

ing shown to be malum prohibitum , but the roomsof theChicago Law Institute. Independent, by Dr Speer, discussing the

solely a question of negligence.
being presumptively valid where made, The meeting was fully attended, and

the same reasoning will not apply as those presentwere deeply impressed by question of adding a religious amend

SUPREME COURT OF MICHIGAN . would be applicable to a contract malum the death which had so unexpectedly ment to the Federal Constitution , so

APRIL TERM , 1876. in se; and referenceis made to Tracy v. called them together. William P. Black nearly expresses our views that we re

Tallmadge, 14 N. Y. , 162 , and Hill v . was chosen chairman, and Franklin publish it entire. The Doctor is the best

Abstract of opinions fromt the Michi- Spear,50 N.H.,253, as covering thewhole Denson secretary.

gan Lawyer. ground.
The chairman, Judge Van Buren, E. constitutional writer connected with the

Judgment affirmed with costs . W. Evans, Gen. R. W.Smith , and Rufus religious press.

King addre -sed the meeting and spoke

MORTGAGES— FORECLOSURES — DEEDS --CON- feelingly of their friendship for the de

VEYANCE SUBJECT TO MORTGAGE WHICH ceased , and gave just tribute, by their
The June Term of the Supreme Court

GRANTEE AGREES TO PAY - ACCEPTANCE remarks, to his highcharacter as alaw . of this state will commence at Mt. Ver
OF SUCII DEED - CONTRACT RELATIONS yer and a man . non on Tuesday next.

Gen. R. W. Smith , M. F. Tuley, and
GAGEE - MORTGAGOR'S PERSONAL LIABIL

W. H. King were appointed a Commit BANKRUPTCY - PROOP OF DEBT - NOTARY

tee on Resolutions, and presented theHIBITUM .
IN DESCRIPTION - POSSESSION - CONSIDER following, which PUBLIC. — Among our new bankruptcy

unanimously

Austin B. Tebber v. John C. Donnelly. adopted : blanks we have a blank for proof of debt,

Error to Superior Court. Andrew Crawford v. William Edwards, WHEREAS, It has pleased the " Judge prepared expressly for notaries public.

AND

DUTIES-PLEADING-NEGLIGENCE.
course

MEETING OF THE BAR.

• AGENCY-AUTHORITY-RATIFICATION FIND

ING OF FACTS - WETGIIT OF EVIDENCE

BONA FIDE HOLDER-EVIDENCE-ERROR

CURED - CONTRACTS - PLACE FOREIGN

LAW - PRESUMPTIONS - PROHIBITORY LI

QUOR LAW - PURCHASE OF GOODS FOR IL

LEGAL USE - KNOWLEDGE OF VENDOR

CONTACTS MALUM IN SE-MALUM PRO

PERSONAL LIABILITY OF GRANTEE - MORT:

ILY- EVIDENCE OF ACCEPTANCE - MISTAKE

were

ATION-DEFENSE TO MORTGAGE .
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V.

THE DISTRICT OF COLUMBIA .

CHICAGO LEGAL News.

by the legislative assembly Congress . Commissioners of Anne Arundel county was entered upon . It was proved that

They shall disburse all the money ap . v. Duckett, 20 Md. , 468. Pennsylvania the commissioners entered into a con

propriated by the legislative assembly or Cases. – Pittsburgh City v . Grier, 22 tract with Crandall & Van Zandt for

by Congress,or collected from properiy. Penn., 54;Erie City v. Schwingle, Ib., buildinga dam across the Crotonriver,

SATURDAY, JUNE 10 , 1876. holders for the improvement of streets 388. Wisconsin Cases . — Cook v. City of which was about forty miles from the

and alleys.
Milwaukee, Law Register for April, 1870, city of New York and in another coun

It is to be noticed here , that themuni- vol . 9 , N. S. P. , 263 ; Ward v . Jefferson, ty, in pursuance of the plan adopted .

cipal corporation, as represented by the Ib. Virginia Cases.-- Sawyer v. Corse, 17 The plaintiff offered also to prove that it

The Courts. legislative assembly, may impose upon Grattan, 241 ; City of Richmond v . Long, was so negligently and carelessly con

this board such other duties as they 1b.,375. Ohio Cases.- Western College structed,that upon the occurrence of a

think proper. The board is to perform v. Cleveland, 12 0h., 377, N. $ ; McCombs freshet in 1841 it was swept away and

" all other work entrusted to their charge v. Akron, 15 Oh., 476 ; Rhodes v. Cleve . the property of the plaintiff, real and

UNITED STATES SUPREME COURT. by the legislative assembly or Con- land , 10 İb., 159.) personal, situate on both sides of the

gress. ” In this respect, certainly , it is not And here a distinction is to be noted river below the dam, was destroyed to

No. 147. - OCTOBER TERM, 1875. an independent pody. It is subject to between the liability of a municipal cor- the value of $60,000.' The circuit judge

WILLIAM BARNES, Plaintiff in Error, two masters, either of whom may im- poration , made such by acceptance of a rejected the evidence and directed the

pose upon it any other work it may village or city charter, and the involun. plaintiff to be non - suited. The case was

choose, and which work it is bound to tary quasi corporations known as coun . carried to the Supreme court, where the

In Error to the Supreme Court of the District of perform . Its dependence upon Congress ties, towns, school districts, and espe . non - suit was set aside. The judgment
Columbia.

and upon the legislative assembly in cially the townships of New England . was delivered by Nelson , Ch . J., whose

LIABILITY OF CITIES FOR INJURIES CAUSED this respect rests upon the same basis. The liability of the former is greater opinion opens in these words: “ The

BY THE NEGLIGENCE OF BOARDS OF SUCH It will not be claimed by anyone that it than that of the latter, even when in principal ground taken at the circuit
CITIES .

is not subject to the control of Congress vested with corporate capacity and the against this action, and the one upon
1. LIABILITY OF A MUNICIPAL CORPORATION FOR and dependent upon that body. power of taxation . ( 1 Dillon, 8 % 10 , 11 , which it was understood the cause there

NEGLIGENCE . - Held, that a municipal corporation

is liable for an injury to an individual, arising
3. The board shall disburse all mo . 13 ; 20 , 8761. ) turned, was that the defendants were

from negligenceinthe constructionof a work neys appropriated by the United States The latter are auxiliaries of the State not chargeable for negligence or unskill

authorized by it.
to the District of Columbia, or collected merely , and when corporations, are of fulness in the construction of the dam in

OF -
the Board of Public Works of the District of Co! from property-holders for improvements the verylowest grade and invested with question, ivasmụch asthe water com

lumbia, is invested with the entire controland of streets or alleys . In doingthetwo the smallest amountofpower . Accord- missionerswere not appointed by them

regulation of the repair of streets and alleys, by acts here first specified the boardagain ingly, in Conrad v. Ithaca, 16 N. Y., 158, nor subject to their direction or con

they may disburse all the moneys appropriated actsasthe band andagent ofthe United the village was held to be liable for the trol . ” The learned judge repudiates the

for the improvementof streets, eic. States or of the district, as the case may negligence of their trustees, while in argument arising from the fact that the

3. FEE IN UNITED STATES. — That the fee of the be. Weet v. Brockport, the town was said commissioners were appointed by the
streets is in the United States, and not in the muni

pal corporation, is not material to this case. 4. On or before the first Monday of not to be liable for the same acts by State ; that the defendants had no con

4. LIABILITY OF DISTRICT.- That the District of each year, theboard is required to make their commissioners of highways. ( Ib . trol over their actions ; that they were
Columbiais liabletoa party injured throughthe a report of their transactions during the 163, 4, 9 ; see “Brooks’ Abridgement," bound to employ them and submit to
negligence of the Board of Public Works in not
keeping the streets of the cityof Washington in preceding year, to each branch of the " Action on the Case ; " Russell v .Men the independent exercise of their con

repair. - [ED.LEGAL News .] legislative assembly , and also to the of Devon, 2 T, R. , 308, and cases there trol . He held that the commissioners

Mr. Justice Hunt delivered the opin- President, to beplaced before Congress cited; 16N. Y., supra ) were the agents ofthecity, and that the

ion of the court.
Whether this distinction is based up: latter was responsible for their negligentby him . This dutyis also an indication

This is an action to recover damages
oftheir subordination equally to Con on sound principle or not, it is so well conduct.

for a personalinjury received bythe gressandtothe legislative assembly: settled that it cannot be disturbed. De The case was then carried to the court

plaintiff on the 14thof October, 1871 , in The powers given tothis board are not cisions oranalogiesderived from this of Errors oftheState of New York ,(2

of a character belonging to independent source are of little value in fixing the Denio, 433 , ) where the judgment of the
consequence of the defective condition
ofoneofthe streets in the city of Wash - officers, but rather those whichindicate liabilityof a city or avillage. (See Dil. Supremecourtwas affirmed. Chancel

lor Walworth bases his opinion of affirm
ington . Theaccident occurred on K that it isthe representative of themuni- lon,supra.)

Ágain : It is contended that the board ance chiefly upon the fact that the city
street east, and arose from the construc

cipal corporation.

tion of the Baltimore and Potomac Rail
Notwithstanding these features, and of public works of the District of Col. was the owner of the land on which the

road through that street. The road was
notwithstanding we find this power giv- umbia is an independent body, acting dam was built, and, therefore, liable for

en by the act which creates the munici for itself, not forming a part of the cor the negligent conduct of those who built

built by permission of the corporation,and authority was givento the road to pality, and that this is one ofthepow ; poration, and thatthe corporation is not it. Senators Hand, Bockee,andBarlow

change the gradeof the streets according
ers ordinarily belonging to a municipal responsible for its acts. We have ana base their judgments of affirmance on

to a plan filed . In makingthischange, of its bestowal and the selection of the vious part of this opinion, and have set the agents of the city. Gardner, lieu

government, and although the manner lyzed the power of this body in a pre- the ground that the commissioners were

which the plaintifffell. The injury to agents who exerciseitare similarto outin full the language of the 37th sec- tenant-governor, delivered an able dis

the plaintiff, the defective condition of that of the other appointees and agents tion . senting opinion .

Upon this point, also, we are able to This case is nearer to the one we are
thestreet,and the negligence ofthose hav- of the municipal corporation , it is still

ing itin charge, are not beforeus. These contended that no liability exists on the derive assistance from the adjudged considering thanany other reported in

questions were submitted to the jury, part ofthecorporationto compensate cases. the books. The struggle in the New

and the jury have found the issue upon
the plaintiff for his injuries. The case of Bailey v. Mayor, in the York courts was between the dictates of

each of them in favorof the plaintiff tion fas distinguished from a corpora and again in the court ofErrors, 2 Denio, whichrequired that the city should in

It isdenied that a municipal corpora- Supreme court of New York, 3 Hill, 531 , that evident justice and good sense

Theverdictof thejury, by which they tion organized for private gain ) is liable 431, is a leading authority upon this ques- demnify a sufferer forthelossarising

awarded totheplaintiff thesumofthree for theinjury to an individualarising tion . In the year 1834 the legislatureof from theactsofthose doingawork un

thousand fivehundred dollars asdama: from negligence in the constructionofa theState ofNewYorkpassed an act “ to der its authority and for its benefit,and
ges,besides his costs, and the judgment work authorized byit. Some cases hold provide for supplying the city ofNew the technical rule which exempted itthereon,wereset aside by the generalthat theadoption of a plan of sucha

term of the district, and judgment or
York with pure and wholesomewater." from liability for acts of officers not un

dered in favor of the defendant. From work is a judicial act, and if injury |- ( Sess. Laws, 1834 , p . 531. ) The act der its controlor appointed by it .

this judgment the present writ of error

If these courts had had before themarises from the mere execution of that provided that the governor should ap

was brought.

plan no liability exists. (Child v . Bos - point five persons, to be known aswater the additional facts which exist in this

Themunicipal corporation , “ the Dis- ton, 4 Allen, 41;Thayer v. Boston, 19 commissioners
, whose dutyit wasmade case , to wit, that in the very statute

trictof Columbia," was organized under Pick ., 511.) Other cases holdthat for to examine all matters relative to that whichmade the city of New Yorka

the act of Congress of February 21st. its negligentexecution of a plan good in subject ( & 2 ) ;toemploy such engineers municipal corporation these persons had

1871. ( 16 Stat. at Large, 419. )
itself, or for mere negligence in the care as they should deem necessary ( 3 ) ; to been appointed to do everything neces.

0 : its streets or other works, a munici- adopt such plan as they should deem sary to be done respecting the care and

[We omit to give here about three pal corporation cannot becharged. City most advantageous for procuring such improvement of the streets, being in .

pages of the opinion, which are devoted of Detroit v. Blackely , 21 Mich. R., 84 , is supply ofwater ; to ascertain the amount vested with their exclusive control ; that

to the acts of Congress relating to the that thecity was not liable for an injury to make conditional contracts forthe independentbodies,towit, the mayor

of the latter class, where it was held of money needed for the purpose, and without that body, and two otherequally

District of Columbia, stating how a mu- arising from its neglect to keep its side. purchase of lands required , subject to andthe legislative assembly,neither of

nicipal corporation may act, and the walks in repair. the ratification of the common council them being declared in words to be parts

powers of the Board of Public Works. The authorities establishing the con . of New York ( § 4 ) . The plan, the esti- of the municipal body , the municipal

The opinion concludes as follows :
trary doctrine,and that a city is respon- mate of the expense, the conditional corporation had no one part of an organ

sible for its mere negligence, are so nu contracts, and all other matters con ized existence, we think they would

1. The four persons composing this merous and so well considered that the nected therewith were to be presented have arrived at the same conclusion , but

board are nominated by the President, law must be deemed to be settled in by the commissioners to the common would have found less difficulty in choos

and hold their offices for a fixed period accordance with them . ( English Au- council of New York , ( % 5 6 , ) who were ing a ground on which to place their

of time. They cannot be removed ex: thorities.-Mayorv. Henley,201. & Fin . , directed to submit the plan to the elec. judgment.

cept by the President of the United 331 ; Mersey Docks v . Gibbs; Same v . tors of New York for their rejection or In the case before us we think that

States. The samething is true of the Penhallow , 1 H. Ld . Cas. , N. S. , 93 ; 1 H. approval (& 7 ) . If approved, the council Congress intended to make the board of

governor and of the secretary ofthe Dis . & N. , 439 ; Lan . Canal Co. v. Parnably, were to direct the commissioners to pro- public works a portion of the municipal

trict, except that as to them there is no 11 Ad. & Ellis , 223 ; Scott v. Mayor, 37 ceed with the work , and the council was corporation. The governor, or mayor,

power of removal. Each is appointed in Eng. Law & Eq., 465. United States authorized to raise by loan $ 2,500,000, as he would ordinarily be called , repre .

the same manner, and holds until the Authorities.- Weightman v . Washing which money was to be applied to the sented the executive department ; the

expiration of his term and until his suc. ton, 1 Bl . , 39 : Nebraska v . Campbell, 2 purposes of the act " by or under the legislative assembly, like a common

cessor is qualified. The same is true, Bl., 590 ; Robbins v. Chicago, 4 Wall., direction of the commissioners” ( 11 ). council, had the exclusive authority to

also , of the members of the council, ex- 658 ; Superv's v. U. S., 4 Wall., 435; The commissioners were authorized to pass all laws or ordinances upon the

cept thattheir term is of shorter dura- Mayor v. Sheffield, 4 Wall. , 194. New enter upon lands, agree for their pur- large class of subjects committed to its

tion. It is true, also, in relation to the York Authorities. - Davenport v. Ruck- chase or take measures for their condem charge, with certain specified restric

house of delegates, except that they are man, 37 N.Y., 568 ; Requa v. Rochester, nation, ( 8 % 12 , 13, 14 , ) and to use the tions; and to the board of public works,

elected by the people and hold their of- 45 N. Y. , 129; Rochester W. L. Co. v. ground or soilunder any street or high like an ordinary agent of the corpora

fices for a fixed term of one year. We Rochester, 3 N. Y., 463 ; Conrad v . Ith- way within the State for the purpose of tion, was given the exclusive control of

have already endeavored to show that it aca , 16 N. Y., 158 ; Barton v. Syracuse, introducing the water ( 15 ) . The com the streets and alleys. Names are not

is quite immaterial, on the question 36 N. Y., 54. ' Illinois Cases.-Browning missioners were authorized to draw on things. Perbaps there is no restriction

whether this board is a municipal agency, v. City of Springfield, 17 Ill., 143 ; Clay- the city comptroller for all sums due for on the power of Congress to create a

from what source the power comes to bury v. City ofChicago, 25 I11., 535 ; City the purchase of lands, and sums due to State within the limits of the District of

these officers, whether by appointment of Springfield v . La Clare, Chicago Legal contractors, and for their own incidental Columbia, but it does not make an or.

of the President or by the legislative as News, Apl. 3d , 1870. Alabama Cases.- expenses, and the payments were re. ganization a State to call its mayor a

sembly or by election. Smoot v. Mayor of Wecumpka, 24 Ala , quired to be reported to the council once governor, or its common council a legis

2. This board is invested with the en- | N. S. , 112. Connecticut Cases. — Jones v. in every six months. lative assembly, or its superintendent of

tire control and regulation of the repair City of New Haven, 34 Conn. North Under this statute a plan was prepared streets a board of public works, espec .

of streets and alleys, and all other works Carolina Cases.- Meares v. Wilmington, and approved by the citizens of New ially when the statute by which they

which may be entrusted to their charge 9 Iredell , 73. Maryland Cases. - County | York, money was raised , and the work | are created opens with a declaration of
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V.

its intention to create a municipal corpo Our thanks are due H. B. HOPKINS, both were in all substantial particulars In Howard v. The St. Clair Drainage

ration . We take the bodythus organ of the Peoria bar, for the following alike the only difference being that the Company, 53 Id., 130, the cause of the

ized to be a municipal corporation,and act of March 9th, 1869, did not apply to Constitution under consideration in

that its parts are composedofthemem- opinion : the first case. They were bills in equity Marshall v. Silleman , and Wiley v. Silli

bers referred to, and we hold , therefore, UNITED STATES SUPREME COURT. to enjoin the collection of taxes for the man , was construed to be a limitation

that the proceedings by that body , in payment of interest, and the court de- upon the power of the legislature to
the repair and improvement of the No. 710. - OCTOBER TERM, 1875 . cided that neither the law of March 9th grant the right of corporate or local tax

street, out of which the accident in ques THE TOWN OF ELMWOOD, Plaintiff in Error, nor the curative act of April 17th , gave ation to any other persons than the cor

tion arose, are the proceedings of the any powerto issue the bonds. In reach porate or local authorities of the muni

municipal corporation. That in such
GEORGE 0. MARCY.

ing that conclusion the opinion affirms cipality or district to be taxed. To the

case the corporation is responsible we In Error to the Circuit Court of the United States for that when the notice for the vote was same effect are Hessler v. Drainage Com

have already cited the authorities to show.
the Northern District of Illinois.

posted, the charter of the companyonly pany, 53 Id ., 110, and Lovingston v. Wil

No doubt there are authorities holding RAILROAD AID BONDS - TOWNSHIP OF ELM authorized a subscription for $ 35,000, and der, Id.,302. The people ex rel., etc.,

views not in all respects in harmony WOOD -WHEN THE DECISIONS OF THE SU that the notice under which the vote for v . The Mayor of Chicago , 51Id . , 30, de

with those we have expressed. Among PREME COURT OF A STATE WILL BE FOL- $40,000was taken,wasa mere call for a specides that the legislature couldnot comLOWED .
these are Thayer v. Boston , 19 Pick . , 510; cial town meeting,signed only by twelve pel a municipal corporation, without its

Walcott v. Swampscott, 1 Allen, 101 ; 1. RAILROAD AID BONDS.-- Held, that underthe voters, which did not seek to follow the consent, to issue bonds or incur a debt

Child v. Boston, 4 Allen , 41. The first of applicable to them , there existed no powerand provisions of the charter, as, indeed, it fora merely corporate purpose.
these cases holds that a city corporation lawful authority to issue the bonds and coupons couldnot do, since the power under them So far as we can see, the only new
is liable in tort provided the act is done in controversy, so as to render them valid and was already exhausted, and that it was point determined in the cases we have
by theauthority and orderof the city collectible in the handsof the plaintiff below .

an utterly void proceeding, and that first cited, is that it is not competent for

government , or those branches of the sections of the laws of Illinois , of 1869, relating to law is disposed ofin these words: “ It the legislature to single out the supervi.

government invested withauthority to the power of towns andreities to subscribe for rail. is true thaton the 9th of March, 1869, sor andtown clerk, and confer on them

act for the corporation ; but that it must 3. CONSTITUTIONAL PROVISION AND DECISIONS. the legislature passed another act au- powers which the Constitution limits to

appear that the act was done by the ex The court cites the Illinois opinionswhich hold thorizing towns to subscribe $100,000 , the corporate authorities as an aggregate

press authority of the city, or bonafide their the fire la lineictibe apostthepowerdet bedreigis but a new rotice wasnot given. The body.ration, is a limitation upon the power of thelegis: charter required twenty days' notice,
in pursuance of a general authority on We are not called upon to vindicate

the subject. To this we assent. Wal- ation to any other persons than the corporate or and only seven intervened between the the decisions of the Supreme Court of

cott v.Swampscottwas an actionagainst be tased, and thatthe legislature could not com passage of the actand the vote.”
Illinois in these cases, nor to approve

a town . The surveyor of highways em - pel a municipal corporation, without its consent, It was insisted, however, that the cu the reasoning by which it reached its

ployedone O'Grady todrive a horse and to issue bonds or incur a débi for a merely cor rative actpassed after the vote had been conclusions; andif the questions before
cart with a load of gravel for the repair porate purpose.

of ahighway , and while thus engaged petent for the legislature to single out the super- thisposition counsel placed their chief someof my brethren who agreetothis

4. POWER OF LEGISLATURE. - That it is notcom- taken , gave validity to the bonds. On us had never been passed upon by it,

he came in collision with the plaintiff. visor and town clerk, and confer on them , powers reliance, and to it the court directed its opinion , might takea different view of
The town was held not to be liable, on which the Constitution limits to the corporate au

principal attention .
them . But are not these decisions bind.

the theory that the surveyor was not an 5. WHEN STATE DECISIONS WILL BE FOLLOWED.
agent or servant of the town, but an -That the decisions of the Supreme Court of Illi

The act was direct and positive and ing upon us in the present controversy ?

independent officer appointed to perform nois adjudged that these bonds are roid , and left nothingto inference. It was intend. They adjudge thatthe bonds are void,

a public duty in which the town had no

there being no conflict in the decisions of the fini, ed sofaras thelegislature could do it, because the lawswhich authorized their

interest. In Child v.TheCityof Boston upon the court. That the Federal SupremeCoure to make the bondsbinding on thetown- iss!le, were in violationof a peculiarpro

vision of the Constitution of Illinois. We

it was held that the city was not respon court of a state in the construction of its own Con
has always followed the decisions of the highest ship, and collectible in the same man

siblefor anydeficiency in theplanof stitution and laws. That it is only, where they authorized by the charter, andvotedfor oftheState in itsconstructionof itsown

ner, as if the subscription had been have always followed the highest court

the plaintiff was injured thereby ;that has adopted the rule, and followed the first and in accordance with its terms. The court Constitution and laws. It is only where

rejected the last. - ED , LEGAL NEWS.I

the duty in this respect was of a quasi

held it to be a viola :ion of the 5th sec- they have been construed differently at

judicial nature, involving discretion , and Mr. Justice Davis delivered the opin- tion of the ninth articleof the consti- different times, that in cases like this,

depending upon public considerations ; | ion of the court .

tution of 1848, which declares “ that the we have adopted as a rule of action ,the

that in this they acted not as agents of The judges of the Circuit court were

corporate authorities ofcounties,town- / first decision,and rejected the last. This

respect the caseisin hostilitytoRoc. facts of thiscaseand thelegislationof xillages,maayoblectestedwith porberate decisions,oughtnottobelost by a

the city,butaspublic officers. Inthis dividedinopinion whether under the ships, schooldistricts, cities, towns and hasbeen doneontheground that rights

463,where the city was held liable be- powerand lawful authority to issue the purposes, such taxes to beuniformin changeof opinion in thecourt. But

cause it constructeda sewer which was bonds and coupons

incontroversy,soas respect to personsand property,within where theconstructionhas been fixedby

notof sufficient capacity to carry offthe to render them valid andcollectible, in the jurisdiction of the body imposing an unbrokenseries of decisions, theFed

eral courts accept and apply it in cases

waterdraining into it. The workwas the hands ofthe plaintiff below ,whois the ground thatthis section havingbeen before them. If a different rule were ob

ing out of theplan was held to bean act dered in his favor, and the cause is intended as a limitationupon the law served, it is not difficult to see that great

of negligence.TheBostoncase,how: brought hereforreview . From the cer- making power, the legislature could not mischiefwould ensue.

There has been no conflict ofjudicial
ever, held thatif a sewer,originally well tificateof division it appears that the grant the rightofcorporate taxation,

opinion in Illinois, on the controlling
constructed, becomes defective by rea- Dixon , Peoria andHannibal Railroad to any but the corporate authorities, norSon of lowlands being filled upsothat Company,was incorporated March 5th, coerce amunicipalcorporation to incur question in this suit ;but,on the con

the outflow is obstructed, it becomes 1867, that prior to Febr ry 11th , 1869,

a debt by the issue of its bonds for cor- trary,settled uniformity, and as these

thedutyof thecityso to extendthe the road of said company waslocated in porate purposes. In the opinion ofthe concurring decisionsof the courtof last

sewer that its efficiency shouldbe re said township of Elmwood ; that at the courttheact was an effortto do both these resort in thatState , aregrounded upon

stored, and thatfor a failure to do so it date lastnamed, an election wascalled things,amit attempted to confer the and statutes, itis the duty of this court

becomes liable to those whoseproperty under the provisionsof the charterof powerofmunicipal taxationupon per- to conform to them .

was injured by the overflow of the sewer. said company, to be held on March 16th ,
sons who were not by themselves,the

The judgment is reversed , and new trial

In its practical results this is one of the 1869, to determine whether saidtown- corporate authorities in the sense of the
ordered .

strongest cases to be found in favorof ship would subscribe to thestock of said Constitution , and to compel the town to

issue its bonds for railroad stock , by de
HOPKINS & MORRISON and E. G. John

municipal liability.
company and give its bonds for $ 35,000,We do not perceive that thecircum- themaximum amount permitted by law ; claring a said proceeding to be avalid son, of Peoria,for the Town of Elmwood.

Wilson & PERRY and PADDOCK & IDE,

stance that the fee of the streets is in that five days afterwards, to wit, on the
subscription .

of Chicago, for the bondholders.

the United States, and not in the munic- 16th of February, 1869, notice was given
Counsel argued that the act might be

ipal corporation, is material to thecase. of another election,not purporting to be treated asanauthority to the supervis SUPREME COURT OF ILLINOIS .
In the most of thecities of this country in pureuance of said charter, to be held orsand town clerk to issue the bonds

the fee of the land belongs to the adja. at the same time and place with that without a vote of the people and cited, OPINION FILED JAN. 21 , 1876.

cent owner, and upon the discontinuance aforesaid , to determine wbether said The Town of Keithsburg v. Frick , 34 Ind .
GOLDIE V. McDONALD .

of the street the possession would revert township would subscribe to the stock 420 , which recognizes that the legisla .

to him . The streets and avenues in of said company,and issue the bonds ture can constitutionally bestow upon FILING AFFIDAVIT OF MERITS.-An affidavit of

Wasbington have been laid out and for a further sum , over and abovethe the trustees of a town, the powerifthey claim filed more than ten days prior to the com

openedby competentauthority . The amountauthorized by law as aforesaid ; think proper toexerciseit, tosubscribe is filed,willbe regardedas having been filed with

power and the duty to repair them is that said first named election resulted in for and take stock in a railroad compa- the declaration.

undoubted, and would be no different favor of subscribing said $ 35,000 ,and the ny, without requiring the subject to be

CERTIFICATE OF NOTARY AMENDABLE.-A certi .

were the streets the

absolute property of secondnamed election resulted'infavor submitted toa voteof the people. The ficate of amotary,inaforeign State ,to an affida.

the corporation. The only questions of an additional subscription of $ 40,000; court adhering to the doctrine of that adefendant is a resident of the county in which

can be as to the particular person or that after both said electionswere noti- case, but distinguishing it from the one he is served with process.

body by which the power shall be exer- fied , and seven days before they were under consideration, said " that the Opinion by Scott, C. J.

cised, and how far the liability of the held, viz : on the 9th of March, 1869, the town supervisor and clerk who issued The amendments permitted to be

city extends. charterof said company was amended thebondsin controversy,do not repre- made to the pleadings inthis case, were

The judgment of the general term is soasto authorize towns in which said sent a township as the board of trustees all within the discretion of thecourt.

reversed, and the case is remanded to road might be thereafter located, to vote represent an incorporated town , or the An affidavit of claim filed more than

the Supreme Court of the District of and subscribe $ 100,000 to its capital common council a city: The supervisor ten days before the convening ofthe

Columbia, with directions to affirm the stock. Also that thirty -two days after and town clerk are but a part of the court, for the term at which the declara

judgment of the special term upon the said election, viz : on the 17th day of corporation. They have no power of tion is filed , willbe regarded as having

verdict. April, 1869,the legislature passed a vali- taxation ,por power ofthemselves to bind been filed with the declaration," with

Dissenting, Mr. Justice SWAYNE and dating act,andthat ten days thereafter, the city in anyway;", and cited Loov in the meaning of the statute onthat

Mr. Justice STRONG . on the 27th of that month,thesupervisor ingston v.Wilder,53 Id, 302,asauthority subject. R. S.,1874, p.779, sec. 37.

FIELD, J. - I dissent from the judgment and town clerk issued the bonds and on the subject. But even if these two It was proper for the court to permit

in this case. I do not think the District coupons,contemplated by both elections. officers could be recognized as the cor the additional certificate of the notary

of Columbia should beheld responsible It legalized and confirmed the subscrip- porate authorities, the court observed, public to be filed, showing that under

for the neglect and omission of officers tion for $ 40,000 to the capital stock of the that they cannot be said to havevol the laws of the State of Wisconsin , he

whom it has no power to select or con- company over and above that for $ 35,- untarily incurred thisdebt in behalf of had authority to administer oaths. The

trol .
000, which was confessedly legal and the town . The act gave them no discre- amendment to the certificate of theno

Mr. Justice BRADLEY concurs in this made in accordance with the provisions tion . It declared the subscription shall tary to the affidavit of claim , it being

dissent. of the original ch -rter. The bonds in be binding and may be collected and underhis official seal,madeit prima fa

suit are part ofthose issued for the left to the town authorities, only the cie evidence under the statute that the

ENGLISH SOLICITORS.--The duty on so greater sum, and thequestion is, wheth- ministerial function of executing the be- oath required by law to bemade, was

licitors' certificates - the name of “ at er they are binding on the town . hest of the legislature.” taken before such officer. R. S. , 1874,

torney" no longer being used in legal They have been the subject of litiga The main doctrines of these cases were Sec. 6.

circles - amounted in the year ended tion in Marshall v. Silliman, 61 Illinois, not new , but had been settled by the Although allowed five days for that

31st of March last to £ 94,433. The num 218, ana Wiley v . Silliman , 62 Id ., 170. repeated adjudications of the Supreme purpose, defendant filed no affidavit of

ber practicing in the United Kingdom The last case involved the validity of Court, and that learned tribunal has merits with his plea, and hence, under

was 14,409. the identical bondsin question here,but given no decision in conflictwith them . I the statute, it was properly stricken
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from the files and judgment rendered tional sum for every day he shall suffer But whatever the legislative intention by the supervisor in the name of the

against him as upon default. the obstruction to remain after notice to in such repeal, this isa civil action for town was clearly proper,and the appeal

It will be presumed defendant was a remove it, complaintto be made by any the recovery of a penalty , and is not a should not have been dismissed. The

resident of the county in which he person feeling himself aggrieved . Vari. criminal action, nor the case one of a judgment will be reversed .

was served with process, within the ous other penalties are imposed by the criminal nature.

Judgment reversed .
meaning of the statute, under which act. It provides, that all suits for the In the same statute, concerning justi .

plaintiff's damages were assessed, until , recovery of any fine or penalty under ces of the peace, which gives them juris.

in some appropriate manner, it ismade the act, shall be brought in the nameof diction " in all cases where the action of CIRCUIT COURTOFCOOK COUNTY,

to appear from the evidence, he was not the town , etc. , that all fines recovered debt or assumpsit will lie, if the dama ILLINOIS .
a resident of the county in which he under the provisions of the act shall be ges claimed do not exceed $200 , ” is the
was served , and in which the action was paid over to the commissioners of high- provision that “ appeals shall be granted OPINION , JUNE 5, 1876.

pending. R. S. , 1874 , p. 779, Sec . 37 . ways to be expended upon roads and in all cases except on judgments con BEFORE MCALLISTER, WILLIAMS, ROGERS, BOOTH ,

The judgment of the court below must bridges ; and that justices of the peace fessed.” This is a case of an action of AND FARWELL, JUDGES OF THE CIRCUIT COURT

be affirmed. shall have jurisdiction in all cases aris- debt or assumpsit for the recovery of a of Cook Co. , ILL .

ing under the act , where the penalty penalty ; it plainly falls within the WHO IS THE LEGAL MAYOR OF CHICAGO ,

SUPREME COURT OF ILLINOIS.
does not exceed their jurisdiction . wordsof the general statutory provision ,

1. TERMS NOT EXTENDED.-
In Webster v. The People, 14 I11 . , 365, that “ appeals shall be granted in all ca

The five Judges
agree that Mr. Colvin's term , as Mayor, was not

OPINION FILED JANUARY 21 , 1876. it was held , that actions of debt to en ses.” And we do not know why the extended by the new charter.

TOWN OF PARTRIDGE v. JOHN SNYDER. force a statute penalty, are not necessa words should not be allowed to have 2. MR. COLVIN'S TERM . - Three of the five Judges

rily criminalprosecutions;andanaction their naturaleffect. If theirgenerality to hold over untilhis successor is legally elected
are of the opinion that Mr. Colvin has the right

Appeal from Woodſord .

of debt forthe recovery of the penalty of is to have a limitation , it would seem , and qualified,and that Mr. Hoyne's election was
APPEALS FROM JUSTICES - SUITS TO RE not a legalelection ,

$ 100 imposed by the statute for hawking certainly, that they should embrace one
COVER FINES-BY WHOM APPEAL. 3. ELECTION WITHOUT NOTICE , ETC. - Three of

andpeddling without license, was there of the cases which the samestatute,in the Judges are of the opinion that theelection

1. APPEAL SUIT TO RRCOVER PENALTY. — That a held not to be a criminal prosecution , express terms, grants jurisdiction over, for Mayor, at which Mr. Hoyne was elected , not
suit to recover a penalty

primaimajuptice edithe either in formor substance. Andasde- to justicesofthepeace.Weare ofopin having been called by the council,andno officialnotice of it having been given , that it was nuga

and an appealfrom a judgment of a justice ofthe noting it not to be such, it was remark- ionthe rightof appeal from the justice tory.

peace, in such asuit, may be taken io the Circuited that it was not an offense at common of the peace existed. 4. LEGALITY OF MR HOYNE'S ELECTION . - Two of
Court by either party. Thatan appeal is allowed law, nor indictable under the statute ; It is further insisted that appellant the five Judgesare of the opinion that Mr. Hoyne's

appeals from justices of the peace, although the that inform , it was an action ofdebt, did not take anyappeal from thejustice mayor ourwebsite
statute which prescribes the fine orforfeiture for and not a criminal prosecution ; that it of the peace to the Circuit court ; and 5. MAY CALL SPECIAL ELECTION . - Three of the

five judges are of the opinion that thecommon2. CIVIL 'PROCEEDINGS.- That'suits for the vio . was not required to be brought and car- this because the appeal bond was execu

lation of town.orcity ordinances arecivil proceed: ried on inthename of the peopleofthe tedbyCrank,commissioner ofhighways cancy in the office of Mayor.-LED. LEGALNEWS.
ings.

State of Illinois, as all criminal prosecu- of the town, instead of by the Town of

SUITS IN NAMEOF TOWNSHIP APPEN .BOND. tions must be ;thatthe violation of the Partridge . The bondshouldhave been Majority opinion by MCALLISTER, J.

the appealbond should be executed by thesu: statute for which the action was given executed by the supervisors of the town This is a proceeding by information in
pervisor, in the name of the town.-ED. LEGAL was not made a misdemeanor ; that no in the name of the town . Gardner v. the nature of a quo warranto, instituted
NEWS. 1

fine was inflictad , but simply a penalty Townof Chambersburg,19 I11., 99.On by HarveyD. Colvin as relator,against

Opinion by SHELDON, J.
imposed .Anda contrast was drawn leave for that purpose,appellant filed in Thomas Hoyne ,the respondent, charg

This was a proceeding commenced be- between that case , and the one of Ward the Circuit Court its appeal bond,execu- ing the latter with having usurped and

fore a justice of the peace by the Town v. The People ; and asmarking the latter tedin its name by the Supervisor of the intruded himselfinto the office ofMayor

of Partridge, on the complaint of Wil. as a criminal proceeding, it was dwelt town ; and afterward on motion ofappel of the city of Chicago.

liam Crank, one of the commissioners of upon, that the offense there, was made lee, the court dismissed the appeal. The questions raised rise upon demur

highways of the town , to recover a pen- expressly indictable by statute, and a In Hubbard v. Freer, 1 Scam ., 469, it rer to relator's replication . The plead

alty for obstructing a public highway. A specific fine was imposed,which might was said : “ This court has frequently de ings are unnecessarily voluminous, and

trial was had, resulting in averdictand be recovered either by indictment or as cided ,that when an appeal bond is ad we shallnot attempt an analysis ofthem .

judgment for the defendant. An appeal action of debt; that the statute had judged to be insufficient, the statute is The material facts evolved are few and

was taken to the Circuit Court, where, made the offense a misdemeanor, and imperative that the Circuit Court shall free from complication. At a regular

on motion of the appellee, the appeal although the fine might be recovered in permit a good and sufficient bond to be election under a former charter of the

was dismissed , from which judgment of a civil form of action,yet the offense was filed ; and in Waldo v. Averett, Ib . , 489 : city, held Nov. 4, 1873, the relator was

dismissal this appeal was taken . criminal in its nature. The features “ But if it is admitted that the bond was duly elected Mayor. His term of office

The main question presented is, wheth- which were thus considered to mark the ever so defective, the court nevertheless wastwo years from the 1st day ofDe

er an appeal lay in this case from the case of Ward v. The People, as a crimi- erred in dismissing the appeal ; it ought cember of that year, and until his suc

judgment of the justice of the peace to nal action, or one of a criminal nature, to have allowed the motion of appel- cessor should be elected and qualified .
the Circuit Court. will be found to be absent in the caseat lant's to file a good bond.” In Bragg v. On May 3, 1875, said city became re

The generalstatute in relation to jus. bar, and that it has belonging to it the Fessenden, 11 I., 544. “ And whenever incorporated by virtue of an election un .

tices and constables, (Rev. Stat.,1874, circumstances which were held todenote a party intends appealing, and makes der agenerallaw ofthe State, which

Ch. 79), confers jurisdiction upon justi- the case of Webster v. The People to be, such an attempt at the execution of a went into force July 1 , 1872. By section

ces of the peace "in all caseswherethe in contra distinction from the former,but bond, that the officer authorizedtoap- 3 ofthat act,it wasprovided as follows:

action of debt or assumpsit will lie , ifthe a mere civil suit. prove it accepts the bond , it is not the " If a majority of the votes cast at such

damages claimed do not exceed $200," In Ewbanks v. Town of Asheley, 36 design of the statute that the appellant election shall be for city organization

andprovidesthat,"appealsfromjudg. 111. ,177, it was said : " At commonlaw, should be prejudiced by any informality underthegeneral law , such city shall
ments of justices of the peace to the Cir- a penalty given by statute might be re or deficiency of the bond ." There, the thenceforth be deemed to be organized

cuit Court, shall be granted in all cases covered in either an action of debt or as agent of Bragg, attempted to take an ap- under this act ; and the city officers then

except on judgment confessed.” sumpsit, in any court of general juris . peal for the latter, from a justice of the in office shall, therefore , exercise the

In Edwards v. Vandemack, 13 Ill . , diction. Nor should such a penalty be peace by executing an appeal bond in powers conferred upon like officers in

633,and Ward v. The People, Ib., 635,it recovered in a criminal proceeding.” It thenameof Bragg, on the 21st of July, this act until their successors are elected

was held that under a similar provision bas repeatedlybeen held by this court, 1849,withouthaving any authority un and qualified.” The position was taken

for an appeal in the former statute, this that a proceeding to collect a penalty for der seal to do so . by counsel for relator in argument, that
right of appeal did not apply to judg- the violation of a town ordinance, is a In November, 1849, Bragg executed by force of that provision ofthe act, and

ments rendered by justices of the peace civil suit . That such a penalty cannot and filed inthe ofllce of the clerk ofthe others prescribing the timeof election
in criminal prosecutions, for fines and be recovered in any criminal proceeding. Circuit Courtapower ofattorney under and term of office forMayor, the relator,

penalties , forcrimes or misdemeanors, Town of Jacksonville v. Black, 36 lli., seal, ratifying the act of theagent, in who held the office at thetime of the re

and in the lattercase itwasdecided thai 507 ;Granbrier v. City ofJacksonville,50 signing the appeal bondand takingthe organization in May, 1875, has confer
an appeal did not lie from the judgment Id. ,87; Hoyer v. Town of Mascoutah , 59 appeal. It was held that the bond filed red upon him a term'which will not ex.
of a justice of the peace for a penalty 111., 137. had been made good by the ratification, pire until 1877. If this position is well

under the “ act to prohibit the retailing It is argued that the repeal in the re . although it was a long while after the taken, then it would follow , of course ,

of intoxicating drinks." Approved ,April vision of 1874 ,ofthe act of February 9, expiration of thetime for taking an ap that no mayor could be legally elected
18th , 1851 . 1853, giving the right of appeal from the peal, and that it was error to disiniss the in April, 1876, without the previous res

This was in 1852. The provision of judgments ofjustices of the peace in ca- appeal for the insufficiency of the bond. ignation of relator,of which there is no

the former statute, then in force, grant- ces of fines and penalties, conclusively in Trustees of Schools v. Starbird, 13 pretense in the case.

ing jurisdiction , although similar, was shows the intention of the legislature Ill., 49, there was a judgment before a It is the opinion of the majority of the

somewhatdifferent from that of the pres thatthere should be no appeal in such justice of thepeaceagainstthe trustees court, includingthe writer of thisopin

ent statute,it being “ for all debtsor de cases.Inthat revision arenumerous of schools of a certain township . An ap- ion, thatthatposition is nottenable.

mands claimed to be due, in which the acts wherein penalties are imposed for pealbondwesentered into by one ofthe After a full andcareful considerationof

action of debt or assumpsit will lie.” the violation of their provisions, and trustees and approved by the clerkof the all the provisions of the statutesof1872,

After these decisions, the legislature, jurisdiction in suits for their recovery is Circuit Court . It was held error to dis- we are brought to these conclusions:

by anact approved February 9, 1853, conferred upon justices of the peace, but miss an applicatlon to amend the bond that the vote to re-organize under that

granted the right of appeal from a justice there is granted no right of appeal un and to sustain a motion to dismiss the act, ipso facto, wiped out the term of

of the peace, mayor of a city , or other less thegeneral law allowing appeals ap- appeal ; that the bond was defective be- Mayorunder the act of 1863, and it is

officer, in all cases of fines and penal. plies. It can hardly, be supposed to cause not executed bythecorporation upon this ground, although theterm of
ties. have been the intention of the legisla- against which the judgment was ren- office under the act of 1872, is in dura

Thislast law remained until the revi- ture to takeawaythe right of appealin dered; but, tnatthe courtshould have tion the sameunder the charter of 1863,

sion of 1874, when itwas repealed . (Rev. all those cases . In the one act concern permitted the trustees to perfect the ap- yet its commencement andclose are at

Stat. 1874, p. 1019, Sec. 204 ), and no pro- ing “ Railroads and Warehouses” in the peal by the execution of a bond obligato- different points of time. By the old

vision of a like nature re-enacted . Revised Statutes of 1874 , may be found ry on the corporation. It was said : " the charter the term begins on the 1st day

Itis contended then ,that the decision no lessthan nine different cases where trusteesintended to take an appeal that of December, whereas, by Section486,

in Edwards v Vandemack, and Ward v. penalties are imposed, and are recovera would enable the corporation to have the law of 1872, it is prescribed that : " A

The People, apply here in full force, and ble before justices of the peace . the case reheard, and for that purpose general election for city officers shall be

govern and are conclusive against the In section 94 of that act it is declared : executed a bond which was approved held on the third Tuesday of April of

right ofappeal , inthis case, from the "Inall cases underthe provisions of this and accepted by the clerk.” Thesame each year,” and by Section49, (hat “At

justice of the peace . As to its comiug act, the rules of evidence shall be the may be said with regard to the action of the general election held in 1873, and

withinthe bearing of those decisions, it sameas in other civil actions, except as Crank, the commissionerof highways biennial thereafter, a Mayor shall be

becomes important to inquire into the hereinotherwiseprovided,” thusshow- here, and the approval and acceptance electedby each city." These provisions

character of this proceeding, as to wheth- ing that the legislature regarded all these of his bond. The road and bridge act are clearlyinconsistent with the act of

er it isa criminalprosecution or for an actions given in theactfor penalties ,as makes it the duty of thecommissioners 1873, and by the expressed declarations
offense criminal in its nature, or but a civil actions. of highways to prosecute for all fines of Section 6 ofthe act of 1872 are, by the

civil suit. The penalty sued for is under It may be ,that the legislature in the and penalties. Under the act, Crank, as latter, repealed and there is nothing

Sec. 58, of the actin relationto “ Roads repealof the act of February9, 1853, commissionerofhighways,hadmade the contained in any other provision tend

and Bridges," Rev. Stat. 1874 , p . 921 , deemed it as needlessly cumbering the complaint in the case. The appeal pur. ing to show a contrary intention. The

which provides, thatif any person shall statute book - that the case wascovered ported,in the appealbond, to be taken office of Mayorisnot aconstitutional

obstruct a public road, etc., he shall for- under the statute as now found, by the on behalfof the town . office ; it is like all other offices of a mu .

feit for every such offense, a sum not less general provision for an appeal in all Under the authorities cited, the allow. nicipality, the creature of the statute ,

than $ 3 nor more than $10, and an addi- cases before a justice of the peace. ance of the filing of the bond executed I and the same power which made can
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mence

DISSENTING OPINION BY JUDGE BOOTH.

unmake or destroy. While the term whether the election oftherespondent where no such proclamation had been a question which bas not been discussed.

under the former act was by the re-or in April , 1876, without any order, or call , made." Cooley's Constitutional Limi- But from our examination of the stat

ganization brought to a period, there is or notice emanating from the City Coun- tation, 603. utes, we are inclined to the view that

nothing in the statute of 1872 which , in cil, is or can be held to be legal. A ma. Judge Dillon , in his work on “ Munic- the vacancy can only be legally filled,

the opinion ofthe majority of the court, jority of the court, including the writer ipal Corporations," section 136 , says : even now,by an election ordered by the

can by construction be held to operate ofthis opinion , unhesitatingly holds that " Where it is discretionary with munic- city council.

as a statutory investment of the Mayor it is not. ipal authorities whether they will hold The conclusion arrived at by a major.

in office at the time of the reorganiza: The substance of the whole matter is an election or not, votes cast at an un- ity of thecourt is , that the first fault in

tion, with the term of office prescribed this : although the relator was elected authorized election are simply nullities. pleading is in respondent's pleas. His

by the act under wbich the new incor- under a statute which prescribed his Elections fixed by law at a certain time demurrer to the relator's replications,

poration was affectedby the latter. The term of office to be two years, to com- and place maybelegally holden,although must, therefore,accordingtotheestab

term of the office of Mayor commences on the 1st day of December, notice has not been published but if the lished practice, be carried back and sus

from the day of general election in 1873, yet by the statute of 1872, if there time be not defined by statute, and is to be tained to those pleas ; and inasmuch as

April, 1873, and in every two yearsthere was a majority vote in favor of being fixed by notice, the notice required is imper- the facts cannot be changed by amend.

after. The re-organization took place incorporated under that law, upon a legal | ative." ments, judgment of ouster against re
in May , 1875. Now all there is upon the submission to the electors of the muni It is too plain to justify one moment's spondent must follow .

subject are the two lines at the close of cipality, bis term , as prescribed by the discussion, that the act of 1872 nowhere

Section 3, thus, “ And the city officers former statute terminated ; and thereaf- fixes any time for an election for Mayor

then in office shall thereupon exercise ter he exercised the powers of his office except that in section 49, which declares
Judge Booth then read the following

the powers conferred upon like officers only by virtue of the statute. His term that at the general election held in dissenting opinion :

under this act.” How long? Up to by the former statute was gone, andhe 1873, and biennially thereafter, a Mayor
I concur in the opinion of the majori

what time ? Until the next general hadnonebythenew. TheCity Council shall be electedineach city.” This cer- ty of the court upon thequestion wheth

election for Mayor ? No ; but until had the right to order an election to fill tainly does not fix the general election er a vacancy in the office of Mayor

their successors shall be elected and the unexpired term . Instead of doing in 1876 as a timeatwbich a Mayor may existed upon theadoption of the act of

qualified.” This, in our view , means so, they expressly refused , and the re- be elected . The very eminentand zeal. 1872, but upon the main point in the

untilasuccessoris elected and qualified spondent was elected ata general elec- ous counsel for the respondent,admitted case, whether the election ofMr. Hoyne

underany power or authority conferred tion, without order or notice fromthe upon the argument tnat the statutecon- to fill that vacancy is valid,I do not con

by that act, whether for a general or City Council. Now , what is the legal tained no other provision fixing the cur.

special election . The Mayor in office at rule applicable to such a case ? We un- time, but they relied upon section 48, It seems very plain that it was never

the timebecomes aMayor locum tenens, derstandthe result of the authorities to which declared that ageneralelection intended that bythe adoption of this

asmuchas if the provision hadsaidthe bethis : if the law provides for an elec- for city officers shall be held on thethird actthe term of office ofany city official

comptrollerthen in office should exer- tion , and fixes the time, then, although Tuesdayof April each year ; when the should beextended beyond its original

cise the powers and perform the duties it mayimpose upon certain officers the very nextsection declares that tbe elec- limit, but that the old officers should be

ofMayor until the Mayor was elected duty of giving notices, still, if not given , tion forMayorshall be held biennially simply retained provisionally in thedis

and qualified. thetimebeingfixedby lawwill be re after such general electionin 1873,which charge of theirrespectivefunctionsun
The result of this view is that the gardedas sufficient notices and the elec- would , of course , exclude one 'atthe der the new act, and thus bridgeover

tion will be held valid , although such general election in 1876. The term not the interval until their successors for

termeassuch of the office of Mayorespired officers fail to givethenoticedirected being fixed by statute,the action of thethe dischargeof those functions shouldbythe relator - that hehad noterm . Such, however,is notthis case. The law, city council tixing the time and giving be elected and qualified. Upon the

His term for which he was electedwas other and different time from that at toa valid election .

so far as it fixes the time, does so at an the statutory notice was indispensable adoption of the act, the term of office was
at an end, and he became a mere locum

brought to a period by the reorganiza- which the election of the respondent The respectability of the respondent tenens, holding the place, discharging its
tion , and the law which created it re .

pealed by that failure, and the law un .
took place. It is true that the 48th sec- or the number of votes cast for him can- duties, waiting for his successor . This,
on declares :

der which it was accomplished He was

not affect the principle ; it is as vital to in my judgment, is the fair meaning of

nevertheless authorized to exercise the

A general election for city officers an election under the circumstances as the latterclause of Article 1 , Section 3,

powers of the office,bythe mere force shall beheld on the third Tuesday of service ofprocess and an opportunity for of the act, and the only construction ad

ofthe statute, until his successor was officers to be then electedto which that says therewas anequivalent for the no- and spirit of the constitution.

April of each year." There were city a day in court is to judgment. Counsel | missible with due respect for theletter

elected and qualified . Such a declara: would apply,but can anyunprejudiced tice required by law . The fact thatre If, then , the decision of the court upon

shallbe legally elected. From this view mind conclude that thatsection fixes spondent was running for the officewas thispreliminaryquestion is correct,and

The trouble a vacancy in the office of Mayor existedit follows - and a majority of the court thetime for the election of mayor ? notorious. Suppose itwas.

hold-that from the time of the reor
Why, the very next section says : " At with the argument is that under the cir- from the date of the adoption of the act

the general election held in 1873, and cumstances of this case the law can rec on the 3d of May, 1875, it became the

ganization in May, 1875, there was a va
biennially thereafter, a Mayor shall be ognize no equivalent forthe order and plain duty of the council to call an elec

cancy,as respects the term of the Mayor electedin each city!" There isnota statutory notice.Suppose a judgment tion to fiủlthat vacancy. Article 2,Sec

arenowbrought to the main

questionin clauseinthe statute whichcan betor- rendered against A B withoutserviceof tion2, provides that whenever'a va

this case. Assuming that there was a

tured into the expression that if a vacan process. If the defendant should move cancy shall happen in the office of

vacancy, was the supposed election of y occursinthe office ofMayor it may to setit aside for that reason , would any Mayor, when the unexpired term shall

be filled at the next annual election. If lawyer say that the plaintiff could defeat be one year or over from thedate when

therespondent in April, 1876,under the such vacancy can be filled atallby an themotion by showing that the fact of thevacancy occurs, it shallbe filled by an
provisions ofthe act of 1872,and the cir- election , it canbe only under sections the suit having been brought wasnotor. election. "
cumstances set forth in the record , a 15 and 61. Section 15 déclares: “ When- ious and several persons had in fact Mayor, fixed by article 4, sections 1 and

legal election, orwasit altogether nuga : ever a vacancy shall happen in theoffice spoken to defendant about it ? The 2, commences on the third Tuesday of

tory and void,for want of the requisite ofMayor,whentheunexpiredterm dificultywith thejudgmenttherewould April,in the odd years,and extending

mining

these questionswe start withthe shall be one yearor overfrom the date arise from the sameprincipleaswith the fortwoyears
,so that the unexpired

assumption that there was avacancy: filled by an election .”

when the vacancy occurs, it shall be election in question without the order term was more than one year.

of the city council and the statutory no. The right and duty of the people,
Then it may be asked , what difficulties

Then to take the case out of the cate- tice . therefore, to elect their Mayor on the

do you find in your way to the conclu .
gory of section 49, which provides for In either cage there would be simply a third Tuesday of April, 1876, was un

sion that the electionheld inapril, 1876: biennialelectionsafterthegeneralor want of power ofjurisdiction.TheState questionable,and the official duty ofthe

didate ,was legal and valid ? Weanswer ionsofsection61, authorizing thecity partof its sovereignty,andaffixed to its pose was equally clear. The question is

city of Chicagois to be governed by law.prescribing themanner ofdoingso tions,it can be exercisedonlyinthe neglect of theirduty by that bodyhas

Section 15 is as follows: " Whenever a Here, as in a vast number ofother in- manner substantially as is appointed by in this instance, under the law ,deprived

vacancy shall happen in the officeof stances, the city council is invested with the statute. The term ofthe office with the people of Chicago of the most

Mayor,when the unexpired term shall a certain amountofdiscretionary power. its commencement and closeis pre. cherished rightof American citizens,the

be one year or over from the datewhen This function of ordering orcallinga scribed by the statute. Accordingtothe right uponwhichall their otherrights

the vacancyoccurs, it shall be filledby specialelection ,if exercised, is a part of viewofa majority of this court, that chiefly depend — thatofelectingtheir

an election.” If, therefore, the vacancy the sovereignty of the State. It has term has never been filled. From the rulers. It isa question of graveimport

occurred,as a majorityof the courthold, been conferred by the State upon the reorganization to this time, there has ance, not only as it affects the pending

at the reorganization, and taking into body knownasthe city council,and up existed a vacancy as respects that term. issue, but in its futurebearings. For if

considerationthe term , as prescribed by on nobody else. It has been given sub- of course, the unexpired term was more
it be decided affirmatively, the wrong

the act of 1872 , the unexpired term was ject to certain restrictions and regula- than a year from the date when the va- may be repeated, and the people are

over a year, and could be filled, espe- tions . It therefore can be exercised only cancy occurred , and by the provision of practically without a remedy.

cially while it remained over a year,only by the body and substantiallyinthe section 15, it could only be filledbyan A brief statement of the facts as they
by an election . Section 61 reads thus :

manner prescribed by the act from which election. By virtue of the section just appear from the pleadings is necessary

" İf there is a failure to elect any,officer alone the power isderived .Theelec- referred to as a vacancy, and the sixty- for a full understanding of the law of

herein requiredto be elected,or the per- tors of Chicago at large haveno more first section authorizing special elections the case. In accordance with Article 4,

sonelected should fail to qualify,theCity authority to exercise it than the voters by orderof the city council upon notice, Sec. 1 of the act,which providesthat

Council or Board of Trustees may forth at large of Cook county . It never hav- it was fully competent for the city coun a general election for city officers shall

withorder a new election therefor; and ing been exercised bythe body upon cil ,in its discretion, to have ordered a be held onthethird Tuesday of Aprilof

in all cases when necessary for the pur- whom it was conferred , except by ex. special election to fill such vacancy. The each year, ” the common council called

poses ofthisactmaycall specialelec: pressly refusing toorder aspecial elec- council failing to so order, the relator, an election for allcity officers required

tions, appoint judges and clerks thereof; tion , the votes cast for Mayor atthe by force of the statute,was authorized to bythis act to be elected by the people

canvas the returns thereof, and provide April election of 1876 were altogether exercise the powers of Mayor until his with the exception oftheMayor,pur

by ordinancefor the mode of conducting nugatory .
successor should be elected andquali: posely omitting the Mayor in the call,

the same, and shall give notice of such Judge Cooly , in his reliable work up - fied. As no valid election could beheld having previously, by vote, expressly

special election , in which shall be stated
on constitutional limitations, gives the without the order of the city council, determined to exclude that office. All

the question to be voted upon, and cause result of the authorities thus :
and the prescribed notice, the supposed the arrangements for holding a general

suchnotices to be published or posted “ In some other cases preliminary election of respondent Hoyne was nuga . election , including judges, clerks, polling

for the same length of time and in the action by the public authorities may be tory . The sixteenth section declares places , were provided. If the council

samemanner as is required in the case of requisitě before any legal election can that “ If the vacancy is less than one had performedtheir duty as required by

a regular annual election in such cities be held . If an election is one which a year, the city council shall elect one of law, and included the Mayor in the call,

or villages ."
municipality may hold or not at its op- | its members to act as Mayor, who shall no question whatever could be raised as

Now , instead of the City Council or. tion , and the propermunicipal authority possess all the rights and powers of the to the legality of his election , provided

dering or calling such an election for decides against holding it , it is evident Mayor,until his successor is elected and there was an existing vacancy, as this

Mayor, it expressly refused to do so, and that individual citizens must acquiesce, qualified.”. The next annual election court has decided. The people, acting

in the official notice of election for the and that any votes which may be cast by would in that case necessarilybe the bi upon the assumption that they had the

general election in April, 1876, at which them on the assumption of right must ennial election before alluded to . legal right to elect their Mayor,notwith

the supposed election of respondent was be altogether nugatory, The same Whether such an election from the body standing the refusal of the council to

had, the office of Mayor was not includ- would be true of an election to be held of the city council would be authorized include him in the call , avail themselves

ed. ' So that thequestion is fairly raised, after proclamation for the purpose, / under the circumstances of this case, is ( Continued upon page 302. )
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CHICAGO LEGAL News.thelaw presumes a defendant is a resi

Ar Nos. 161 AND 163 FIFTH AVENUE.

the law presumes a defendant is a resi case of The People v. Robert T. Lincoln the question of Chicago bummerism ,

dent of the county in which he is served et al . , and The People v .Herman Lieb et township organization , and the alleged

with process .
al . , being a petition for a mandamus,that crooked mode of the recent election in

leave must be obtained to file petitions, the South town , Mr. Justice Breese said

APPEALS FROM JUSTICES - SUITS TO RE- and that mandamus cases would be set that a majority of the court were of opin
Ler vincit .

COVER PENALTIES. — The opinion of the for hearing at the next term , unless a ion the cases should be heard at the

Accordingly, by agreeSupreme Court of this state, by Sael- public necessity required immediate at present tern .

tention. ment of counsel , the court appointed

MYBA BBADWELL, Editor . DON, J. , holding that a suit to recover a for
The following named gentlemen ,upon Thursday next to hear the arguments.

feiture or penalty , before a justice of the motion of Wm . S. Coy, were admitted The contested Madison county election

peace, is a civil and not a criminal pro- to practice upon diplomas from the case of Dale vs. Irwin ,involving the right

CHICAGO : JUNE 10, 1876. Bloomington Law School: Geo . L. Mar to the county judgeship, came up to-day

ceeding, and that an appeal from a judg- low, Charles F. Wertz,Joseph L.Colvin, on a petition for rehearing, which was

ment of a justice of the peace, in such a Wm . P. McMurray, Lester M. Hall,Wm . overruled .

suit, may be taken to the Circuit Court D. Hayne, Richard A.Wade, Henry D.
Published EVERY SATURDAY by the The Judges of the Circuit Court have

by either party, on appeal ; that an ap. Spencer. Henry E. Averill, of Ohio,

CHICAGO LEGAL NEWS COMPANY, peal is allowed in such cases, under the was upon themotion of the attorney in Chancery in place of the late Hiram

appointed Maj. Horatio L. Waite, Master

general, admitted to practice upon
general statute allowing appeals from license in the former state.

M. Cbase. The term will expire in July.

Maj. Waite is a member of the law firm
justices of the peace, although the statute

JUDGE UNDERWOOD . - In the afternoon of Barker , Buell & Waite, has been a

TERMS: -TWO DOLLARS per annum, in advance which prescribes thepenalty or forfeit- the venerable Judge Gillespie, of st. practising lawyerhere for'a number of

Single Copies, TEN CENTS.
ure, is silent as to such appeal . Clair county, presented the following years, and is well known for his genial

Who is the LEGAL MAYOR OF Chicago. resolutions of the bar in respect to the his learning and uprightness as a law
qualities as a gentleman , as well as for

- The opinion of Judges MCALLISTER, late Judge Wm. H. Underwood : yer. Though, under the present stat
We call attention to the following Williams, Rogers, Booth and FARWELL,

opinions, reported at length in this of the Circuit Court of this county, as to state of Illinois, assembled at the su

The bar of the supreme court of the utes, the fees of a Master in Chancery

are remarkably low , yet there were

issue : who isthe Mayor of Chicago. All five of preme court-room , at Mount Vernon, twenty-four applicants for the position ,

NEGLIGENCE OF MUNICIPAL CORPORA- the Judges agree that Colvin's term was ill.,on Wednesday, the 8th day of June, several ofthem occupying very enviable

TION. - The opinion ofthe Supreme Court not extendedby thenewcharter. Three 1876, on the occasion of the deathof positions atthe bar, so that a selection

their brother, William H. Underwood, was not a little difficult. Major Waite

of the United States, by Hunt, J. , hold of the five judges are ofthe opinion that who died at his residence in Belleville, willmake an excellent and popular

Master.

ing that a municipal corporation is lia- Mr. Colvin has the right to hold over Ill. , in testimony of their affection and

ble for an injury to an individual aris- untilhis successor is elected and quali- esteem for him in life and theirsenseof SUPREME COURT OF TENNESSEE.

ing from negligence in the construction fied , and that Mr. Hoyne's election was state and community at large suffer in NASHVILLE, JAN. 31 , 1876.

of a work authorized by it. not a legal election . Two of the five his death , do adoptthe following resolu JANE BUMMAR V. J. W. PAGE and Others,

LIABILITY OF CLERK AND MASTER FORRAILROAD AID Bonds-A CLOSE Case . Judges are of the opinion that Mr. tions:

Resolved, Thatwe find in the profes- MONEYS LOANED - PROOFOF GOOD FAITH.
-The opinion of the Supreme Court of Hoyne's election was legal, and that he

A party to whom C. & M. loaned money with
sional life anddistinguished services of

is now the legal Mayor of Chicago. ourdeceasedbrother, both at the bar securitythe partner of the borrower, and the par
out security at the time, but afterwards took as

theUnitedStates, by Davis, J.,holding, Three ofthe Judgesare of the opinion and as a representativein the legislative ties soon afterwardsfaired,

plebar thewinery median

under the facts ofthe case and theleg thatthereis a vacancy inthe officeof councilsof the state,a career for ourad es male factories are you periodeforholdene in the

islation of Illinois applicable to them,

there existed no power and lawful au

mayor, and that the common council miration , and that for the integrityand andsatisfactorily the good faith of C.& M.in the

uprightness of his professional life, and
have power to call a special election to for the estimable qualities that charac By the court, MCFARLAND, J.

thority to issue the bonds and coupons
The question before us is , whether or

fill it . terized him as a man , we hereby record not there is error in that part of the
in controversy, so as to render them

valid and collectible in the hands of the Quo WARRANTO. — The opinion of the
our high appreciation , and unite in the decreebelow holding A. F. McFerrin,

hope that we may learn lessons of wis former clerk and master at Woodbury,

plaintiff below . The court passed upon CriminalCourtofthiscounty , by Moore, domby the example he has leftus.
liable for a fund loaned by bim under

several sections of the Illinois laws of J. , holding that leave will not be gran . Resolved, That we deeplyandsincere- the orders of the court, in the event the

1869, relating to railroad bonds, andthe ted to file an information in the nature ly sympathize with thefamily ofthede- money cannot be collected fromJ. W.

decisions of theSupreme Court of Illi- of a quo warranto against a personwho have sustained in the death of our de- and Milliken, his surety. " As McFerrin

nois construing said laws. It is stated, has been elected or appointed to an parted brother.
alone has appealed , this is the only

when the decisions of the highest court office, to test his right to such office, un Resolved, That the Hon. Gustavus
question.of a State will be followed by the Fede- less it is shown that he has taken posses Koerner and Hon. Jas. Gillespie be, and

ral SupremeCourt. The history of this sionof the office. In thiscase ,Mr.Cal

. these resolutions to thesupreme courtof of McFerrin ; that he took no security

It appears that Page, to whom the

they are hereby requested to present money wasloaned, was the son - in -law

caseshowsthatthe questions involved laghan bad been appointed to the office the state of Illinois,now in session, with at the time,but Milliken, a partner of

in it are not only important, but are
of town collector by the town board , and suitable remarks, and request the court Page in a distillery, afterwards signed

questions upon which the most learned taken the oath of office, but the court that they be spreadon the record,and the note - McFerrin presenting the note

of Judges do not agree. Shortly after held as he had not yet given his bond, that a copy of the same be transmitted and urging him todo so. He had been

to the family of thedeceased. previously spoken to on the subject by

the passage of the act of Congress, pro that he had not usurped the office within Judge Gillespie, in presenting the res Page. McFerrin afterwards bought

viding that the amount in controversy the meaning of the statute , and refused olutions, spoke very feelingly,and was Page's property and gave it to hisdaugh

listened to with interest. He was fol- ter, ( Page's wife) giving Page a note forrequisite to entitle a case to be removed to grant leave to file an information .

from the Circuit Courts to the Supreme LIABILITY OF CLERK AND MASTER FOR glowing tribute to the memory of the
lowed by ex -Gov. Palmer, who paida part of the price, which was transferred

to another.

Court of the United States, by appeal MONEY LOANED. — The opinion of the deceased . Chief Justice Sheldon , in a
.The circumstances make a case requir

or writ of error, should be raisedfrom Supreme court of Tennessee, by McFar- few appropriate remarks, ordered the ing proofon the part of McFerrin show

$2,000 to $ 5,000, several suits brought LAND, J. , as to the liability of a clerk and

upon coupons for interest, due on certain master, who had loaned money and the ceased in themosteloquentand touch - proves, it is true, that he and Milliken

MR. JUSTICE Breese spoke of the de.ing clearly his good faith in the transac

This proof is wanting: Page

railroad bonds issued by the town of security had failed .
ing manner asone of the purest of men were solvent at the time the note was

Elmwood and other towns, were tried in the ablest of lawyers and best of citi. given, but their sudden embarrassment

the United States Circuit Court forthe The Hon. P. H. Walker.–As we said appointed as a committee to examine rily explained. The law requires of a

Northern District of Illinois. All the some weeks ago it ought to be and students Messrs Coy, Barge, and Bryan, public officer of this character the ut

suits involved the same questions, but would be, Judge WALKER was again , on
the class, containing forty.one candi- most good faith, and this must appear

in no one of them did the amount in Monday last, re-elected to the Supreme proceeded with until 12 o'clock , when
dates, was formed, and theexamination satisfactorily.

controversy reach $ 5,000. These suits Bench, without opposition . The Judge the court adjourned until 9 o'clock Fri- mighthavebeen made after judgmentIt is said in argument that the money

were tried before Judges DRUMMOND and
owes his election to no party, no clique, day morning.

BLODGETt, in June last. The Judges no ring; but having performed his judi- day morning Chief Justice Sheldon ar-tors,whowould not agreeto the issuwas taken upon the note , but for the
At the opening of thecourt on yester interference of the complainant's solici

were divided in opinion as to the validi- cial duties for so many years, with the nounced that the following applicants ance of execution ; but this is not satis

ty of the bonds, and judgment was ren- strictest honesty, and with distinguished had successfully passed theexamination factorily shown,and in fact the circum

dered for the plaintiffs upon the opinion ability , the people of his district, by re- of Thursday, and were entitled to license stances do notsustain this conclusion.

of Judge DRUMMOND , Judge BLODGETT electing him unanimously, have said ,we to practice: Jacob Abbott, James F. The decree against McFerrin was

dissenting. The case wentup on a cer- respect your ability and appreciate your con , Wm . H. Boyer, Presby G. BradAsay, Samuel P. Avery , Marcus R. Ba
proper.

tificate of division of opinion between honesty. What can be a grander sight , berry, John A. Brown, Ferdinand L. to Ivory Summar, from whom complainThe fund originally belonged one-third

the Circuit and District Judges. In the than to see the faithful judge, worth but Copps, Rufus C. Carpenter, Wm. R. Cur antwas divorced ,and two-thirds to com

Supreme Court, Judge Strong delivered little more than his home,and depend. ran, Sidney C. Eastman,Rudolph B. plainant and her chiidren ; but the

a dissenting opinion , in which Judges ing on his salary for his own and his Gill, Amos H.Gleason , Wm .H. Harry, Summar had received his full share, andForest, Alexander Flanigan, George R. record , we think , shows that Ivory

CLIFFORD and SWAYNE concurred . family's support, administering justice Wallace Hickman , James Johnson, the whole of the fund loaned to Page

AFFIDAVIT OF Claim –Notaries'Certi- and deciding cases involving millions George B. Leonard, James H.Manner, belonged to complainant and her chil.

FICATE AMENDABLE. — The opinion of the of dollars, “ unawed by power, and un
James H. Martheny, NicholasMcConn , dren — that is, to complainantduring her

Edward McDonald, Henry M. Miner, life and then to her children. The de.

Supreme Court of Illinois, by Scott, C. influenced by gain . " Isaac J. Monser, Enmore L. Murphy, cree therefore should be so modified

J. , holding that an affidavit of plaintiff's William R. Powers, Collins Pratt, Jeffer- that instead of allowing complainant to

claim , filed more than ten days prior to
SUPREME COURT OF ILLINOIS. son Rainey, Wm . R. Robertson , Adam recover the fund it will be paid into

Russell , Edward C.Springer, David Sul- court and secured or loaned so asto give

the commencement of the term at which On Tuesday of this week the Supreme livan , Felix B. Tate , Jonathan Taylor, complainant the interest thereon and

the declaration is filed, will be regarded Court met at Mount Vernon with a large Thomas H. Turner, Charles M. Wallar, secure the bodyofthe fund to her chil

às having been filed with the declara- number of lawyers in attendance. All Wm . F. Whiting, Robert B. Shirley, dren .

tion ; that a certificate of a notary pub the judges were present at the opening
Austin ( . Sexton .

To this end the cause will be re

lic in a foreign State, to an affidavit of ofthe term except Judge WALKER.
In the important mandamus from manded .

Cook county against Lieb, county treas.
plaintiff's claim , may be amended ; that McFerrin will pay the costs of this

On Wednesday , the court ruled in the lurer, and Lincoln, supervisor , involving ' court .
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(Continued from page 300. ) general election in 1873 or biennially Judge Farwell then stated his view of the information to be filed , and process

of the arrangement for holding a general thereafter, since its adoption of the act the case as follows: to issue. ( Rev. Stat., ch . 112. 21).

election of city officers, placed the re was too late in 1875 to hold its general Inasmuch as this case is of great im This, however, is no new provision of

spondent in nomination and elected him election that year . A full comparison portance, it is probably due to myself law , our statute being a transcript of the

by a vast majority ofallthe votes polled . thereof with theterms of this section is and to the parties, thatmyviewsshould English statute .Ithas everbeenheld

Thereis no pretense of any want of andhas been from the first impractica: be known on this question , as one ofthe that when the court is satisfied that

publicity, ofanysurprise, fraud or con- ble except in the case of those cities, if members of this court .Í agree with probable groundfor the proceeding ex

cealment in the conduct of theelection. any, which adopted the act at atime Judge McAllister and with Judge Booth ists, leave will be granted to file the in

The respondent was nominated by one sufficiently prior to the third Tuesday of upon the question as towhetherbythe formation. But before such leave can

ofthe largest mass meetings.ever he.d April, 1873, to hold an election onthat law of 1872 thetermof the then acting be granted, theprobable ground must be

by the citizens of Chicago. Everyvoter day: Why, then , should thissection, Mayor was extended to 1877. I amof SHOWN TOEXIST." The court must besat

on election day and before knew that he which prescribes for cities adopting the opinion that that term was not extended, isfied that the probable ground for the

was a candidate for the office, and had act subsequent to April, 1873, the per- but that it is evident from the law itself proceeding exists. At this stage of the

the opportunity to express his prefer- formance of an impossibility , be con that the term ceased,and that the act- case, however,the case must notbe

ence for or against him at thepolls. strued so as to limit the broad power ing Mayor under theold organization tried upon its merits ;-the courtisnow

There is no question but that he wasthe contained in the first section ,which is was merely anacting Mayorunderthe only to inquire if the probable ground is
choice of the people, although them : eminently beneficial and practicable to new law until his successor should be made to appear.

selves, like the old Mayor, a provisional all ? Is not sufficient scope been given chosen and qualified. We being agreed The petition in this case shows that

body,holding over only until their suc . to section two,ifwe hold that it was the uponthat, thequestion then follows,the relator,MichaelEvans, is, and for

cessor should be elected and qualified. intention thereby simply to make the What are the rights of the parties under many years has been , a resident and

The old council refused to canvass the term of office of mayor in all cities or the facts as stated ? The old Mayor be legal voter in the town of South Chica

votes for Mayor. The new council, ganized under the act throughout the ing a person merely filling theoffice, and go ; that in 1875, he was duly elected

elected together with the respondent, State uniformly two years, commencing discharging the duties for the time being collector of said town for one year, and

did make the canvass, and declared the on the third Tuesday ofApril in the odd without any right or holding any term until his successor should be elected and

resuit, and he is now the acting chief year, leaving untouched the provision in not expired , it would have been proper qualified ; and that he was duly quali

magistrate of the city by the will of the the first section for a " general election for the common council , as soon as in fied and discharged the duties of said

people fairly expressed at the polls . of city officers- mayorincluded - on the their discretion it was proper, to call an office until he was elected and qualified

Surely there should be some cogent third Tuesday of April of each year,” electionfor this and other officers. They as hisown successor ; that anelection

reason founded on wise public policy,or should occasion require ? And in this did not exercise that right. The time was held on the 4th of April, in all

some well settled rule of law ,inexorable connection should be borne in mind the fixed by the law for a general election thingsaccordingto law, that at that elec

as fate,bending the understanding and provisions in section 2,article2. When arrived. By the law itself,asweunder- tion the proper numberofofficersto

conscience of the court to justify a deci- evera vacancy shall happen inthe office stand it, the then acting Mayor hadno which saidtown was entitled tobylaw

sion which shall reverse the one thus of mayor, when the unexpired term term ; he was merely discharging the were elected, and that for the office of

made by the people, displace their chosen shallbe one year orover fromthedate duties of an office, which was in the town collector 8,883 votes were cast,and

chief officer and restore to provisional when the vacancy occurs, it shall be fill. eyes of the law vacant. That being a thatofthem the said Evans received 4,273

authority of one of whom they have so edby an election.
general election, I am of opinion that votes; that one A. J. Galloway received

clearly expressed the wish that he shall How is a positive requirement that the voters had a right to vote for Mayor 3,372 votes, and that one P. O'Brien re

not rule over them . Cases of this char- when there is a vacancy , and the unex. at that election ifno notice should be ceived 1,338 votes, and that thereupon

acter areapt tobe suigenesis,eachde- pired term isa year ormore, it shall be given; thatitwas the duty ofthecom- the townclerkdeclared that Evanswas

pending largely upon its own peculiar filled by an election ? Such a vacancy mon council, not having called anyspe. dulyelected town collector of the town

facts, and not easilyreduceabletoany existedin the present case, and a gene- cial election before the coming general ofSouth Chicago, and that he also de

uniform rules or principles. The ele- ral election for city officers was at hand . election, to have given notice thata claredtheresult as to the other town

ments of concealment, fraud, surprise, Was any further authority necessary Mayor would be voted for at that time, officers, which showed that the proper

imposition , which figure so largely in in order to fill the vacancy ? And was that that vacancy would be filled ; but .number of town officers were elected at

many election cases, have no place here. it in the power of the common council that they cannot, by failing to discharge said town meeting and election, and that

There is no pretense that there was any to set at naught the command of the their duty , either from intention or from a stateme: t of the result of the election

unfair practice resorted to in order to statute, and defeat its obvious require- ignorance, deprive the voters of the was duly recorded ; that a certificate of

secure the election of the respondent. ment by neglect or refusal to call the right which they have upon a general his election was made and delivered to

or that all was not open or above board , election? Was any special call necessa- election to elect all officers who, with said relator on the 8th day of April, 1876,

All the safeguardswhich surrounded the ry when the statutes had already provi- propriety and according to law, should and that on the same day thesaid Evans

exercise of the elective franchise were ded the means of its fulfillment? To my be elected. The reasons which have took and subseribed the oath of office

provided in this case . They operated mind the answer to those questions is been given bymybrother, Judge Booth , prescribed by the constitution, and filed

as fully and completely to secure a full obvious. cover substantially the case, and the the same in the office of the town clerk ,

and fair expression of the will of this Some stress has been placed upon sec- views which I have on this subject, I according to law ; that within the pre

electoral body in the case of the respon- tion 14 of article 4, which provides; “ If therefore do not deem it necessary to scribed time, and according to law , the

dent as in the case of any other candi. there is a failure to elect any officer here- say more. town clerk filed in the county clerk's

date. It is safe to assert that no case in required to be elected, or the person Judge Rogers - Since Judge Farwell office a list of officers elected for the

can be found in the books where there elected shall fail to qualify, the city stated that he concurred in the dissent town. The petition also shows that

were so many and so cogent reasons council or board of trustees shall forth- ing opinion , I will say that Judge Wil- “ whenever any town shall fail to elect

concurring in favor of the validity of an with order a new election therefor ; and liams and myself concurwith Judge Mc- the proper number of town officers * *

election , which the court has seen fit to in all cases, when necessary for the pur . Allister in the main question , that the it shall be lawful for the justices of the

set aside. Is there any sound reason in poses of this act, may call special elec . election held last April for Mayor was peace of the town, together with the

public policy, or any imperative rule of tions, appoint judges and clerkstherefor, an absolute nullity and nugatory. Speak- supervisor and town clerk, to fill the va

law which requires it to be drawn in the canvass the returns thereof,and provide ing for myself, assuming that there was cancy by appointment, by warrant, un

present instance ? The question of any by ordinance for the mode of conduct a vacancy, if Mayor Colvin was not en- der their hands and seals, and that the

existing vacancy having been decided ing the same ; and shall give notice of titled under the charter to hold his of persons so appointed shall hold their re

against the relator, his case must rest such special election ,” etc. But if the fice until 1877, then I concur, and so spective offices during the unexpired

solely upon the omission or refusal of views already stated are correct, though does Judge Williams concur, in the rea- term of the persons in whose stead they

the common council to call the election. it was the plain duty of the common soning of the opinion as read by Judge have been appointed,and until others are

It is claimed, inasmuch as the office was council to call the election, give notice , McAllister. elected and appointed in their places ;"

to be filled for a fraction of a time larger etc., yet their omission to do so did not Egbert Jamieson , J. P. Root, W. C. that on the 15th of April , the justices of

than a year, the full term being two affect its validity, since the election was Goudy and Judge Morse for Mr. Colvin , the peace in the said town , together with

years, that a special election was neces- not special within the meaning of this M. F. Tuley for Mr. Hoyne. the supervisor and town clerk , held a

sary for the purpose, and that such elec- section . meetin and that then it appearedfrom
tion could be held only upon the call of If the claim of the relator under the

CRIMINAL COURT OF COOK CO. ,
the records that according to law , P. K.

the common council. Various caseshave various provisions of the act were less
ILLINOIS .

Ryan was elected supervisor, James

been cited in support of this position, beset with difficulties than I think it is , Gleeson town clerk , Edward Phillips

and while it is doubtless the general rule the effects and consequences of the con OPINION FILED JUNE 2, 1876. assessor, and the relator, Evans, collect

that in order to fill a vacancy a special struction contended for in his behalf , in or ; that thereupon it was determined by
THE PEOPLE ex rel. MICHAEL EVANS v. BERNARD

election must be called by the proper my judgment, should cause the court to CALLAGHAN. a majority to hear evidence in relation

authority ,with specification of time and hesitate before pronouncing in his inte to said election, and thatstatements were

place,andallneedful arrangements for rest. A constructionwhich in theevent Applicationforleave to File anaInformation in the made, which, it was claimed, tended toNature of Quo

holding the same, yet there are excep- of a vacancy occurrin! '! show that frauds had been committed at

tions to the rule , and I do not consider of a term, places in in the power oi !! ,, QUO WARRANTO - WHEN LEAVE TO FILE said election ; that during the meeting

that the rule has application to this case council , if so disposed,practically to pre

INFORMATION WILL NOT BE GRANTED- Ryanresigned as supervisor, and Robert

WHAT CONSTITUTES A USER-PRACTICE.

at bar. This case is not within the rea- vent an election of their chief magistrate T. Lincoln was appointed in his place ;

son of the rule laid down in the cases for a period of nearly two years, is sure 1. PRACTICE.--The court states the practice un that thereupon the meeting by a major

cited on behalf of the relator. Article ly not to be favored. Nor is this confi- der the statute, in quo warranto cases,

4 , section 1 , already cited , provides - a ned to the case of a vacancy occurring will be grantedto file an information in the na- failure to elect, at the annual town meet

THEREMUST BE A User. - That before leave ity vote determined that there was a

general election for city officers shall be in the office of mayor, for it applied ture of a quo warranto,itmust be shown thatthe ing of the town of South Chicago on the

held on the third Tuesday of April of equally to thecaseofaldermen. What respondent has taken possession of the office.
3. USER . - The court states what constitutes a first Tuesday in April , a clerk, supervi

each year. is to prevent a politicalmajority in the user . sor, assessor, and collector, and that they
SECTION 2. At the general election council from disfranchising a ward ob 4. WHEN OFFICER HAS NOTGIVENBOND .-- Held, would proceed to appoint such officers to

heldin1870,and biennially thereafter,a noxious to them for its party politics for miniedases where the respondenthad been apa serve until the election of town officers

Mayor shall be elected in such city .” a period of two years, if a vacancy oc iaken the oath of offir e . buthad not given hisof at the annual town meeting to be held

The language of Section 1,. “ a general curs atthe commencement of an alder- ficialbond,that he wad not,within themeaning on the first Tuesday in April, 1877 ; that
election for city, officers," is certainly manic term ? But if the constructionis of the statute,vsurped theoffice ,andthatleave

would not begraritedto file aninformation.-ED. togetherwith said Lincoln, acting as su
a majority of said justices of the peace,

broad enough to include the mayor, Nor adopted favorable to the respondent, ihe LEGAL News.

is its scope confined, inmy opinion, by longest period for which , in either case,

the provision of the following section , an expression of the will of the elective

The opinión of the court was delivered pervisor, pretended to appointonew.s.

that

Carver town clerk , and W.B. H. Gray

" at the general election held in body could be postponed , would be a
by MOORE,

assessor, and one Bernard Callaghan col

1873 , and biennially thereafter, a mayor fraction of a year. Believing, therefore, The statute of this State provides, lector of the town of South Chicago,

shall be elected in such city.” It should that a decision adverse to theclaim of that in case any person shall usurp, upon the pretense that there was a fail

be borne in mind that this act went in the relator would be in the interest of intrude into, or unlawfully hold, or exe ure to elect these officers at the annual

force on July 1, 1872, and the language sound government and popular rights, cute any office or franchise * the towp meeting held on the first Tuesday

employed in the section in question is will especially be opposed to that bane State's attorney * at the instance of April , 1876, and that therefore vacan

the sameas if it were intended by the of American politics, corrupt rings, I of any individual relator , may present cies existed in said offices ; that within

Legislature that all cities should adopt have felt itmy duty , for the reasons al- a petition to the court for leave to file the prescribed time thereafter the ma

the act in season to hold a general elec- ready stated , as well as others urged in an information in the nature of a quo jority of said justices of the peace, and

tion on the third Tuesday of April,1873. argument on behalf of the respondent, warranto, in the name of the people, and Lincoln, acting as supervisor, and said

Yet nothing of the kind could possibly to dissentfrom the opinion of the ma- if the court satisfie that ther Carver, pretending to act as town clerk ,

have beenexpected. It was not practi- jority of the court on the main question probable ground forthe proceeding, the issued to the said Callaghan a pretended

cable for the city of Chicago to hold its l in the case . court may grantthe petition and order warrant of appointment to the office of

*
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said collector ; that the same was deliv- the town collector until his successor is to the oath. Before the information can 879. ) . The statute declares that thesher.

ered on the 17th of April, and that Car- elected and qualified, and enters upon be allowed, both in England and in this iff “ before entering upon the duties of

ver, as clerk, made out and delivered to the discharge of his duties. The relator country, it has been held that it must be his office, he shall give bonds ” — (Ch.

Callaghan a pretended certificate ofsuch has done all that he can to take posses- shown that the party is in office de facto, 125 , sec. 2) —and he shall also before

appointment, and that Callaghan there- sion of and become incumbent of the and it is not sufficient to say that the entering upon the duties of his office,

upon on the 17th of April , 1876, accept- office as his own successor. On the oth- defendant has accepted the office. It is take and subscribe the oath . ” If he

ed said pretended appointment,and took er hand, it is claimed that Callaghan has not sufficient to aver that the defendant fails to give the bond , or take the oath ,

and subscribed the oath prescribed by not been elected or appointed according admits and claims that he is in office,user the office shall be deemed vacant. In

the constitution as such collector, before to law, but that, without authority, he in some way or other must be shown. relation to the State treasurer, it is pro

an officer authorized by law, in that be- has been appointed by a majority of the (Regina v. Slatter, 11, ad . and el. , 505; vided, “ before entering upon the duties

half, and filed the same with said Car- justices of the peace of thetown of South Rex v. Whitwell , 5 T. R. , 85 ; Rex v. Pon- of his office he shall give bond .” ( Ch.

ver, as clerk, within theprescribed time, Chicago , together with the one who sonby, Sayer's rep.. 245 b .; Regina v. 130 , sec. 1. ) It is further provided, " he

and that the said Carver filed in the claims to act as supervisor and the one Pepper, 7 A. and Ė. , 745. ) In this last shall, before entering upon the duties of

office of the county clerk a list of the claiming to act as clerk. It is averred , recited case the party complained of had his office, take the oath." The law

names of the pretended town officers so in substance, that no vacancy existed , claimed to be a free burgess, and as such makes similar provisions in relation to

pretended to have been appointed with and that no right existed to make thé had voted for a member of parliament, county treasurer. ( Ch . 36, secs . 1 , 2. )

in the time prescribed bylaw. appointment, and yet that the appoint- which he cculd not have done but for The like provisions exist in relation to

The petition claimsthat the appoint- ment was made without authority , and the fact that he was a free burgess. the auditor of public accounts. (Ch . 15,

ment of Callaghan is void , and that that the defendant took the oath in This vote was expunged from the list of secs. 1, 2. ) It is claimed by the relator

since the 17th of April, 1876, he has manner and form as prescribed by the voters, and it was held that such voting that the provision of the revenue law

been, and is, unlawfully usurping, in constitution , and thereby indicated his did not amount to such user as would that provides for the bond does not re

truding into, and unlawfully holding and determination to accept of the office, and authorize the information. The court quire him to discharge well and faith

pretending to execute the office of such so usurped and intruded into, and un- will deny the request to file the infor- fully the duties of his office ,but that the

collector. Wherefore, on the relation of lawfully holds the office of such collec- mation , unless it appear that the defen- bond is conditioned for the faithful exe

said record, the petition asks for leave to tor . Is this usurping the office ? Does dant has de facto exercised the duties of cution of his duties as such collector,

file an information in the nature of a quo this amount to an intrusion into the the office. ( Regina v . Armstrong, 34 E , and that the prescribed form only pro

warranto against the said Callaghan , and office ? Do these averments show that L.and E. , 288 ; Grant ou Corporations, vides that " he shall perform all the du

asks for process, for answer, etc. the defendant bolds the office ? Has he 410. ) ties required as collector of taxes.” But

According to well settled practice, in executed any of the duties of the office ? If it be true that the party has done is any such inference to be drawn from

this State and elsewhere, the defendant Has he used the office ? To answer these something that amounts to user, and the provisions of the bond ? The office

has produced and filed ex parte affidavits, questions it is necessary that the author- then , after proceedings are commenced is but one. It may impose varied and

controverting the probable ground relied ities cited by the learned counsel be ex against him , he abandons the office, still dissimilar duties , and may require a

upon by the petition. The proof, thus amined. Thus it may be ascertained the judgment will be for the ouster. bond for the faithful discharge of one

made conduces to show that fraud was wbat constitutes a user. But in all such cases there must have kind of duties, and it may not require a

practiced at the election by persons “ In case any person,against whom an been an actualuser. ( High on Ex.Rem ., bond in reference to otherduties. Still

other than Evans. This evidence is of information is filed, is adjudged guilty , sec. 754 , and authorities there cited .) all these duties are to be discharged by

such a character as entitles it to the the court gives judgment of ouster It is held that there is a difference be- one and the same officer, and " before he

highest consideration, and yet some of against such person from the office (Rev. tween accepting and acting. enters upon the duties of his office - be

the most important witnesses may be Stat., ch . 112, sec. 6 ) , and all authorities If the party against whom the quo fore he enters upon any of the duties of

rristaken in what they honestly believe, in relation to quowarranto go to the same warranto is demanded, has acted, it is his office, he shall notonly take an vath ,

and state they saw . On the other hand, extent. It is insisted from this as a be- immaterial whether he has accepted or buthe shall also give a bond with surety.

some of the witnesses who are intro- ginning point, that a party cannot be not. Hemay accept,and never intrude There are some other town officers who

duced to sustain the view taken by the ousted from that of which he has never into the office ; or he may even decline are not required to give bond. Before

relator must know the truth ; and if their bad possession, and this view is not se- acting. In such case no barm is done they enter upon the duties of their re

testimony be true, then some witnesses riously controverted by the counsel rep- but by acting be interferes and meddles spective offices they shall take the pre

introduced by the respondent must be resenting the relator. " Both admit that with the interest of the public. ( Cole's scribed oath only, and by taking the

mistaken. If the vault door was opened, there must be a user, a possession, before Crim . Infer.,p. 185. ) oath alone it may be that they enter

as is claimed by the respondent, then there can be an ouster. Both admit that There can be no question , but that the into the use and possession of the office.

those who claimed to be keeping watch the usurpation, the intrusion into, or the petition seeks the only remedy, if there But in relation to the office of town col

must have known it. They say it was unlawful holding or executing the office, be an evil to remedy. The remedy can lector it is difficult to distinguish be

not 80 opened . It is not, however, must amount to an actual possession, an be neither by mandamus norinjunction . tween the requirements for sheriff, aud

necessary at this stage of the case to actual use, or there can be no ouster, and (People v. New York, 3 Johns cakes, 79 ; itor, treasurer andtown collector. With

determine the truth. The petition need unless this state of case be presented by St. Louis Co. Crt. v. Spark, 10 Mo. , 117.) each the law requires the bond, as well

not make out an undoubted case, it must the petition , the request for leave to file From these and very many other au as the oath , before they enter upon the

show only probable ground. If, at this the information must be denied. No thorities, both English and American, it discharge of the duties of their respec

stage of the case, doubt exists as to the case exists in which the information has is found that the court will deny the tive offices ; and yetit does not appear
rights of the parties,it should be resolved been allowed to be filed by the court, request made for leave to file the infor - 1 to be doubted but that the sheriff, the
in favor of the relator. The invariable where the party against whom it was mation, unless it is made to appear that treasurer, and these others all fail to use

course is to allow the information to be applied for has not been in the actual the defendant has taken actual posses; and possess the office until they give the
filed when a question of law or fact is in possession of the office. The petition in sion of the office, and unless it appears bond as well as take the oath . Before

dispute and doubtful. Leave to file the this case is based upon the well recog that he has notmerely accepted theof the collector enters upon the duties of
information is not granted as a matter nized principles hereinbefore recited, fice . He must have used the office, he his office, before he can use the office
of course, when asked, but depends and upon the well established rule in must have done something, that máni- before he can possess the office - before

upon the sound discretion of the court. pleading, that it is not sufficient to aver fests an actual user. be can hold or execute the duties of the

It will, however, usually be granted that the defendanthas accepted and us In this connection it must be ascer- office, the collector must give the bond

where the right, or the fact on which urped an office, without specifying the tained what may be required by the law and take the prescribed oath . It is not

the right depends, is disputed and doubt. manner in which the usurpation has of this State. How is a town collector pretended that the defendant has either

ful. Bacon's Abr. Informations, ( D ); The been made. Hence, it follows that the inducted into office ? How does hetake given or offered to give any bond re

People v. Sweeting, 2 Johns Rep.,184 ; motion for leave to file the information the possession of the office ? What quired by law . The defendant may yet

The People v. Richardson, 4 Cowen, 102. must be denied, unless the actual pos- must he do in orderthat it maybe said bedeemed to have refused toserve as

This is the view maintained by the rela- session-the actual user appears from the he is in the office, and that he is using collector, as it has been found from the

tor,and it is a view so well sustained by averments in the petition . ( High on Ex. the office ? statute that if he does not give such

authority and precedent that it cannot, Remedies, secs . 627, 655, and notes and “ The person elected or appointed to security and take such oath within the

at this day, be questioned. If, then , this authorities there cited . The People v. the office of collector, before he enters prescribed time, such neglect shall be
application depended only upon the Thompson, 16 Wendell, 656 and cases upon the duties of his office,and within deemed a refusalto serve. If he thus

question as to whether there was a fair there cited ; The People v. Tisdale, i 10 days after he shall be notified of his neglects, then no harm results to anyone,

election, or any election on the first Donglass, 61.) The petition relies up- election or appointment, shall take and and no one has any wrong of which to

Tuesday of April — ifthe application de . on the factthat the defendant has taken subscribe the oath of office prescribed complain ; “ such neglect shall be

pends only on the question as to whether, the oath prescribed by the constitution, by the constitution ,which shall,within deemed a refusal to serve " —that is to

at the time of the appointment by the as the act, the fact that constitutes user, eight days thereafter, be filed in the of- say, such neglect sha'l amount to a fail

town board , there was a vacancy in the that amounts to taking possession of the fice of the town clerk .". ( Rev. Stat . , ure to possess or use the office.

office of town collector, it must be de- office. chap . 139,art . 9, sec . 85). This oath is to From all these considerations from

termined in favor of the application , In an early case it was held that a the effectthat hewill faithfully discharge the fact that the information cannot be

and for the purposes of this motion, it swearing in ,though defective in law, yet the duties of collector. If the office was allowed unless there be a user by the de

must be determined, that, frima facie, being the act by which the party claimed like unto that of free burgess, or alder- fendant, and from the fact that there

the election was fair , and there was no to be a free burgess of a corporation, man , or county commissioner, or judge, can be no user untilthe party shall have

vacancy , to be filled by appointment. held a sufficient user to warrant an infor- and if nothing more was required, it is given the required bond, and until he

If the user was averred and admitted , mation in the nature of quo warranto. probable that such " swearing in ” might shall bave taken the prescribed oath ,

and no other question was raised at this (Rex v. Tate, 4 East. , 337 ; Rex v. Har be held to amount to an induction into therefore, it follows that no cause of com

stage of the case, then leave would be wod , 2 East , 177. ) The free burgess office. By another section it is pro- plaint exists as against the defendant.

granted to file the information, in order performs duties (amongst others) not un vided that neglect to take and subscribe The prayer of the petition in this be

that an issue of fact might be made and like those of a county commissioner,or such oath, shall be deemed a refusal to half for leave to file an information in

tried , and the right of the defendant to alderman of a city. He was not re serve. ( Sec. 86. ) “Every person elected the nature of a quo warranto in the name

this office determined, either for or quired to give bond, and was held to be to the office of collector, before he enters of the people of the State of Illinois is

against bim , as the truth might require. in possession by simply taking the oath upon the duties of his ofice, shallgive the denied.

The next inquiry that is to be con- of office. The governor of a State , a bond required by law .” (Sec. 88.) “ If Immediately after the rendering of the

sideredis whether the user isaverred ? judgeof a court,anda member of the any person elected to the office of collec- decision , the counsel for the relator

The essential parts of the petition bave legislature simply take the oath of office, tor shallnot give such security and take asked for an appeal, which was granted ,

been set out at considerable length, in and are thereby inducted into office such oath within the time limited for and the petitioner was allowed twenty

order that it might be seen what is The treasurer of a State, county , or city, that purpose, such neglect shall be days in which to file his appeal bonds.

averred. It isaverred that the relator like unto the sheriff of a county, in ad- deemed a refusal to serve . ” . ( Sec. 89.). Melville W. FULLER for Relator.

was duly ard lawfully elected, and that dition to the oath of oflice, is required The time of giving this bond and its HERRICK, TULEY & SWEET for Calla

he had qualified by taking the oath pre- to give bond , with approved surety, and requisites may be ascertained by refer- ghan .

scribed by theconstitution . It is claimed cannot be inducted into office without ence to the chapter of the statute on

for the relator that he has done all that such bond . Hence it is insisted that the revenue :

the law

requiresof him up to this time.case of Rex v. Tate does notsustain the heentersupontheduties ofhis ojjice, and THE CHICAGO BAR ASSOCIATION .

More than tbis is claimed. It is shown position of the relator, inasmuch as a within eight days after he received no The regular monthly and last meeting

that hewas the collectorfor 1875 , duly town collector must give bond, with tice of the amount of taxes to be col of the Chicago Bar Association prior to

c)lected and qualified ; and that as such surety . In the one case it was held that lected by him , shall execute a bond with the summer vacation of the courts, was

collector for 1875 he took the oath pre taking the oathmade the party a free sureties to be approved, etc., indouble held onlast Saturday afternoon at their

scribed by the constitution, and gave the burgess, while it is claimed that the de- the amount of such taxes, conditioned, rooms. President McCagg presided ,

bond required by law, and discharged fendant does not become a collector de for the faithful execution of his duties The minutes of the preceding meeting

the duties of the office, and that he is facto until he gives his bond, in addition as such collector.” ( Ch . 120, sec . 133 , p. I were read by Frederic Ullman Secretary
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HIRAM M. CHASE.

RECEIPTS .

CALL OF THE DOCKETS .

HIGHWAY

INVALID-WAIVER.

of the Association . The next regular tion of their anticipated guest. The sec- to him certain realestate, withtheparol contain no remarks on the policy of the

business in order wasthe report of the retary was thereupon instructed in ac- agreementthathewould reconveyto tax, and the alleged unfairness of it in

treasurer, which was submitted by Trea- cordance with the motion. theplaintiff upon payment of the debt. the case of companies who give a certain

surer Quick, showing the following ex H. L. G.died without having reconveyed proportion of third-class passengers far

hibits :
President McCagg referred in a touch the premises. After his death , the better accommodation than the Cheap

ing manner to the death of the late la- plaintiff, for the purpose of restoring the Trains Act was intended to secure for

Balance reported at meeting of mented Hiram M. Chase, a member of legal title to himself, entered into a parol them .

April 1 -$ 1,027 69 the association ,and said that it would be agreement with the administrator of the

Dues received for 1875 .... 15 00 only proper that some action should be deceased, and with the defendant, by Scotch Law COURTS. — Most people

Dues received for 1876 ... 280 00 taken in regard to hisdeath . They knew the termsofwhich hewas to be allowed know the irreverent and slovenly way in

there were many acts during his life-time a debt of $ 4,042.16 against the estate of which the oath is administered to Eng.

Total ............. $ 1,322 69 that endeared thedeceasedindividually the deceased : the administrator wasto lish witnesses. The witness hurries i

DISBURSEMENTS . to his associates, and there was more obtain license and sell the premises. to the box, and while judge and jury a

By bills paid since last report...$ 167 35 than onemember ofthe barwho could The plaintiff was to bid off the sameat the spectators are chatting and rustlin

Balance on hand ......... 1,155 34 lay a chaplet upon the grave of their de $ 5,000, being the amount allowed the in a pause of the business, the clerk

ceased brother. It would be asource of plaintiff against the estate, with $ 957.84 the court hands him a smalí Bible, which

Total...........
$ 1,322 69 pleasure to his widow to know that some more still due from the plaintiff, accord- he holds in his right hand . The officer

The report was placed on file .
such action had taken place. ing to the parol contract, for a reconvey then recites his mumbled formula— "The

Mr. W. H. King thought the associa ance ; and the defendant atthe same evidence you shall giveto the court and
THE SUMMER VACATION.

Mr. W.C. Goudy , fromthecommittee the death of one of its members as did of dower to the plaintiff. The adminis- sball be the truth, the whole truth, and
tion should take the same action upon time agreed by parol to convey her right jury, touching the matter in question,

appointed at a previous meeting to con.

fer with thejudges of the various courts held atthe Law Institutein regardto premisesto the plaintiff for $ 5,000, who God !" The witness, without uttering a
the legal profession at a late meeting trator obtained license, and sold the nothing but the truth . So help you

ported that the judges had decided to thedeath of Mr.Chase, and,therefore, paid $ 957.84to the administrator (being word, ducks hisheadand puts his lips

of July and August, they doing chamber pointed to draft resolutions expressiveof 042.16), andreceived from him a deedof and ignorant enough to evade the cere

business only. ThemonthofSeptember their manifold regrets for thedemise of the premises. The administratorac- monyby kissing histhumb. Now, in

. counted for said sum as assets belonging Scotch courts the proceedure is far more
would not be included in the vacation ,

although it was decided that any mem
Mr. Black suggested that inasmuch as to the estate. The defendant refused to dignified and impressive .When thewit.

the vacation was so near at hand the as- convey her right of dower to theplain ness appears, the judge himself risesber of the profession who should be ne

cessarily engaged in attendance upon upon these resolutions when drawn, to be set out to her.
sociation would nothave the timeto pass tiff, bur demanded and caused thesame from his seat, andraising high his right

The plaintiff hand, looks fixedly on the offerer of the

the Supreme Court of the State during therefore he wouldmove, as a substitute, brought this suit to recover one-third evidence,who, as instructed ,also raises

thatmonth would beexcused,and prac: that the committee be authorizedto part of said sum of $ 5,000. Held, that high his right arm ,and looks the judge

tically the month would be included in draft a brief memorial to thememory of theplaintiff could not recover. in the face . The judge, then , amid gen

the vacation term .

the dead , and a copy be presented to his – APPEAL- LAYING OUT, Wuen eral silence, calls the witness to say aloud

family ; also that the same be enrolled after him—“ I swear by Almighty God

At a former meeting of the association upon the books of the association. The
Underwood v. Bailey . - p . 187 . to speakthe truth, the whole truth, and

a committee was appointed to confer substitute was accepted and passed, the

with the federaljudges in regard tothe chair reserving the appointment of the
Where a condition is affixed to the bol is added to the simple solemnity of

nothing but the truth !” No paltry sym.

call of the docketin thefederalcourts committee to somefuturebutearlyday, laying outof ahighwayfor theaccom- thisdeclaration, whichappearslikely to

Mr. W.H.Kingreported in behalf of in order that itmight ascertain who of modation of aperson applyingtherefor, be far morebinding on the conscience

that committee, that the matter was not the association were most intimately as- anyland-owner, other personag of him who makes it before the judge,

considered at the meeting ofthe various sociatedwithMr. Chase in his life.
grieved andappealing from suchlaying andin the silence of thecrowdedcourt.

judges, although the federal judges were JUDGE DRUMMOND'S PORTRAIT.
out, may take advantage of the illegal

-Leisure Hour.

present.

Mr.Bond desired to calltheattention of,Mr.McCagg referred to the life like condition, notwithstanding theindivid

The regular business being disposed ity resulting from the imposition ofsuch

of theassociation to the equity calendar portrait of his honor Judge Drummond, ual for whosebenefitthebighway was UNWISE PUBLICITY . - Any remarks on

in the federal courts,andmentioned the of the United States circuitcourt,that laidout is willing to assent to such im- the extraordinary case sub judice, in

delay before trial could be arrived at. adorned their rooms,and which had position.
which murder or conspiring to compass

He thought some protection was neces. lately been presented to them . In such a case , the party aggrieved death is alleged , would, of course, be ill

sary for home attorneys from foreign at
He said :

will not be regarded as having waived timed and reprehensible ; but we

torneys. Mr. Sleeper referred to the his objections, by a neglect to give notice ( Lancet) cannot refrain from a passing

system adopted by Judge Moorein dis
It gives me great pleasure to call the of or specify them atthe firstterm of censure of the restless way in which

posing of the chancery businessin the attention of themembers presenttothe court to whichthe reportof the com- pseudo-medical suggestions are placed

Cook® county superior Court, and re- portrait of Judge Drummond, recently missioners upon his appealwas returned. beforethepublic.It is quite withinmarked that it doubled the business i f presented to the association .
the range of possibility that some weak

the two chancery judgeson thecircuit dences, as it hangs on our walls, theap
FOR , WIEN ENTERTAINED , minded persons without the wit to

side, and intimated that the courts could preciation in which hisbrethren ,the

men who by daily contact with him
conduct their business with greater fa: knowhim best, hold thedistinguished

Chandler v. Coe.- p . 184.
detect the gross absurdity of statements

In accordance with the provisions of ignorance - contained in certain letters
-remarkable chieflyfor their grotesque

he thought some arrangement might be judgewho has so long adorned thebench therevisedstatutes of the United States, which have been printed in evidence,

made in thismatterthatwouldresult of this country ; their esteem and regard enacted June 22, 1874,and thesubse may be induced topractice thesupreme

these views,JudgeE.A.Otis offeredthe probity, and hisdicial knowledge which a cause will not be removed from aState gency actually occursisunimportantto
following resolution :

It serves also to show that the bar is States, unless the petition for such re- namely, the inexpediency - we had al

,

in charge the matter of consultingwith notunmindfulof the value of suchan moval be filed in the State court before most saidthe lawlessness of this cus
the judgesof the United States Circuit example, and that kindly relations exist or at the term at which said cause could tom of publishing anything and every;

court as to a call of the calendar, between the two. It is a large measure first be tried , and before the first trial thing that appearsin court asevidence.
be requested to confer with the

The procedure evinces a strange disre
judges of the Circuitcourt hearing perhaps the only approach to a despot Such petition will not, therefore,be gard of public safety.
chancery causes, and urgeuponthem ism known to our government. To so entertained, when tiled 'in the State

the adoption of apracticein relation to wield it as to commend it,is high praise. court after'a verdictin the causehas

the call of their dockets similar to that To be able to say that it has been so been rendered, notwithstanding thever INTERESTING TO ARTISTS.- A judgment

adopted by Judge Moore in the superior wielded --thatnothought ofprejudice dict mayhave beenset aside forerror of great interest to artistshas justbeen
court. And also to see the judges of the or injustice has entered into the minds and a new trial ordered. given by the Tribunal of Correctional

United States courtsandurge theadop of those men who, day by day, mustsee Police at Bruges, in Belgium , and after
tion of the practice of a chancery calen . their own convictions overruled -is not wards by the Court of Appeal at Ghent.

The Railway PASSENGER DUTY . — The The painterCarolus bad prosecuted a pic

dar and call as above indicated .
only praise to the judge, but shows a

whole question of the railway passenger ture dealer of Brussels, named Flevez,On motion , Messrs. Otis,Sleeper and willingness to criticise fairly , to exer:

McCoywere added to thecommittee, cise, so far as maybe, a dispassionate datyisnowbeingconsidered by a Select for offering for sale a copyofthe artist's

and the resolution of Judge Otis was

carried . members of ourprisfas- 10 ...1 ....... it but(saysthe Law Times) it is well to call married couple," on which the signature

evidences both .
attention to the case of North London of J. Carolus had been imitated. The

Mr. H.W.Jackson tendered the resig- to the gentlemen throughwhose kind eral(34 2.T:Rep: N.S., 297),whichwe nal decided that a dealer who purchased

The thanks of the association are due RailwayCompany v. TheAttorney-Gen. price demanded was 2,000f. The tribu

nation of Mr. Joseph D. Lockwood as a

member of the board ofmanagers, and association, and to JudgeDrummondfor House of Lords affirmed the judgment withthesignature, if the painter in sell

ness it has become the property of the reportedlast week. It appears thatthe
a picture has a right to have it copied ,

stated that this action was owing to the consenting to sit for it.

impaired health of Mr. Lockwood. Mr. S.A Goodwin followed Mr. Mc. is payablein respect of third-class trains and that there would be no fraud unless

The resignation was thereupon accep- Cagg with abeautifultribute to thein- notstopping atall stations --but affirmed the reproduction was sold as theorig
ted.

tegrity of Judge Drummond,and a vote thatjudgment for different reasons.The inal. Thatverdict was confirmed by the

of thankswasextended to the gentle judgment ofthe Court of Exchequer pro- Court ofAppeal.

Mr. Jackson also stated to themeeting menwhohad presented the picture of ceeded on the veryslight distinction be.
that, as the former secretary of the asso- the great and eminent jurist to the asso tween signal and market stations on the

ciation, he was requested to interview ciation . one hand, and general stations on the TRADEMARKS. — Mr. Sampson Lloyd,

Chief Justice Waite some months ago,

as he passed through Chicago toattend first Saturday in September next.

The meeting then adjourned till the other, and held that the dispensing M. P., has addressed a letter to the For

power of the Board of Trade as to stop eign Office, on behalf of the Chambers

a meeting of the board of directors of page could only be exercised with refer- of Commerce, asking that provision

the Soldiers' Home at Milwaukee, of ence to stations of the former character. should be made in all treaties of com

which hewas amember,as to hispleas- | LVI.NEW IIAMPSHIRE REPORTS. The House of Lords takes a wider view , merce that protection shouldbe given

ure at receiving a reception at the hands We are under obligations to Hon . and holds that the dispensing power of to all British trade-marks, and the fol.

of the Chicago Bar Association . This he John M. SHIRLEY , official reporter, for ad- the Byard cannot be exercised as to stop- lowing reply hasbeen received: “ I am

had done, and the chief justice intimated vance sheets of the LVI . Volume of New page atall. Lord Hatherley observes, directed by the Earl ofDerby to state

that upon his next visit to Milwaukee he

would be pleased to accept of the cour- Hampshire Reports, from which we take the Board of Trade would be to say ties of commerce recently concluded

tesies of the association during his stay the following head -notes : that there are a certain number of per- between this country and foreign pow.
in Chicago . He therefore moved that

sons residing along the line who shall ers, and that communications are noys

Secretary Ullmann be instructed to cor . have no benefit from the cheap trains taking place between her Majesty's Goy.

respond with Judge Waite, in order to whatever.” The decision is an import: ernment and the Swiss Government,

ascertain at what time he expected to be
Gordon v. Gordon . - p. 183. ant one at the present juncture, and will with the view to secure more effectual

ag tin in the city, so that suitable pre The plaintiff being indebted to H. L. probably lead , at least, to an alteration protection in Switzerland for British

parations could be made for the recep G. , husband of the defendant, conveyed | in the form of the law. The judgments | trade-marks.- I am, & c. , T. V. LISTER .'

REMOVAL TO FEDERAL COURT PETITION

of power

RESIGNATION OF MR. LOCKWOOD .

RECEPTION OF CHIEF JUSTICE WAITE.

STATUTE OF FRAUDS-PAROL AGREEMENT TO

CONVEY LAND .
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WHO IS A BROKER , WITHIN THE MEAN

CHICAGO LEGAL News. transaction resulted in a loss,theamount tiffs object, and the present action is business it is.” Thus, if A. B. has ten
thousand dollars which he desires to in

was correspondingly reduced . The questions would seem to be vest , and purchases United States stock ,

Sixth . That during the period afore
1st. Do thetransactionsspecified make or State stock , or any other securities ,

SATURDAY, JUNE 17, 1876. said the assessor of internal revenue for thedefendants brokers within the mean- he does not thereby become a broker

the said district assessed monthly against ing of the revenue laws ? Nor if he owns ten thousand dollars of

the said plaintiffs, the tax of one-twenti. 2d . Are licensed bankers, who also do U.S. stock which he wishes to sell to

eth of oneper centumon stock, securi. business as brokers, liable to the audio raise money to pay his debts, or because

The Courts. ties, gold , etc., provided for by the nine. tional tax imposed upon brokers? he is not satisfied with six per cent. in

ty -nintb section of theact aforesaid, to
3d . More precisely, are the plaintiffs terest , is he thereby made a broker. It

be paid by brokers, and bankers doing liable to pay taxes upon sales made on is only when making salesand purchases

business as brokers, and assessed such their own account as well as when made is his business , his trade, his profession ,

UNITED STATES SUPREME COURT. tax against the plaintiffs alike upon the for others ? his means of getting his living or of

securities, stocks, bulion, etc. , sold by Section 110 of the act to provide in- making his fortune, that he becomes a

No. 856. - OCTOBER TERM, 1875. them on commission for others,and up- ternal revenue, etc., approved June 30, broker within the meaning of the stat

JOHN WARREN and J. KEARNEY WARREN, Plain
on those owned by said plaintiffs and 1864 , ( 13 U. S. Stat. at Large, 277 ,) im ute. Nor is it believed that a sale by

tiffs in Error, sold by them upon their own account. poses a duty of one-twenty- fourth of 1 one doing a banking business only , of a

SHERIDAN SHOOK, late Collector of Internal
Seventh . That at the times of the said per cent. each month on deposits, one security received by himfor the repay .

Revenue. several assessments so made by said
as twenty-fourth of 1 per cent. each month ment of a legitimate loan, would make

In Error to the Circuit Court of the United States
on the capital, one- twelfth of 1 per cent. him a broker and subject to the tax .

sessor , the plaintiffs protested against
for the Southern District of New York. their'liabilityto pay and againstthe eachmonth on the circulation ,and an This would not be deemed an act ofbro:

INTERNAL REVENUE - WHOIS ABANKER- right of thesaid, assessoreto impose of certain specified excessof circulation, to general principles of law . When it is
assess the said tax of one-twentieth of be paidby“ any bank, association, com his business, the statute properly holds

ING OF THE REVENUE LAWS - WHO LIA

BLE TO PAY A SPECIAL TAX ever, upon the value of the stocks, gold , pany, or corporation ,or person engaged all suchacts,whether in the name of

This case was triedupon the following sold by them upon and for their owuac

or securitiesowned by said plaintiffs and in the business of banking,beyond the himselfostensibly or in the nameof

amount invested in United Statesbonds." others, as the acts of a broker. The

agreed statement of facts : Section 79 subdivision of the sameact, danger and the facility for evasion of the

First. 4 Thatthe plaintiffs, from the count,and not upon commission or for (13 U. S. Stat. at Large, p. 251,),provides statute,furnish excellentreasonsfor the
.

first day of April,1865, to the first day of

May, 1866, were copartners in the city
Eighth. That the assessment-roll con - ital not exceeding thesumof$50,000

that bankers using oremploying a cap- adoption of this provision .

The contention of the plaintiffs is , that

of New York,doing business underthe taining said assessmentwas transmitted shall pay $ 100 for each license,” andfor because they hold alicense as bankers,
firm name of John Warren & Son .' "

Second. That during such time the andthe said defendantassuch collector that every person , firm , or company, twentieth of one per centum on sales

plaintiffs, assuch copartners,hadaplace demanded from said plaintff's the whole and every incorporated or otherbank made on their own account This is ba

of business in thethirty-second collec- sum so assessed againstthemby said as having a placeofbusiness where credits sed uponthe words of ( 79,sub.9 ,that

tion district of New York, where credits sessor as and for the said tax, and the are opened bythe posit or collection all persons, & c., except such as hold a

were openedbythe deposit and collec- plaintiffswerecompelled topay,anddid of money or currency, subject to be paid license as bankers,shallbeliableto this
tion ofmoney and currency subject to be pay underprotest to the saiddefendant

or remitted upon draft, check, or order, duty on sales made for themselves as

paid or remitted upon draft, check , or as such collector, the said tax upon the or where money is advanced or loaned well as others, and upon thefurther sug

order,and where money was advanced whole amount of their salesduringsaid on stocks, bonds, bullion , bills ofex- gestion that section ninety nine does

and loaned by plaintiffs on stocks,bonds, period, including sales made on their change, or promissory notes,or where not contain the words " for themselves

bullion , bills of exchange and promis- own account as aforesaid.
stocks, bonds, bullion, bills of exchange, and others . " We agree with the state

sory notes, and where stocks, ' bonds, Ninth . That the amount of such pay- or promissory notes are received for dis- mentof Mr. Justice Grier in Fisk v. U.

bullion, bills of exchange, and promis- ments so made by the said plaintiffs,with count or saie, shall be regarded a banker S. , 3 Wall., 445, that the idea of Congress

sory notes were received by plaintiffs for the dates thereof, are correctly set forth under this act . ” . would have been better expressed, if the

discount and sale . in the schedule hereto annexed , marked The same section 79, subdivision 9, as words " for themselves or others" had

Third. That during the period afore- " A ," the first column in such schedule amended by the act of March 3, 1865 , been inserted in section ninety nine,

said , the said plaintiffs, as such copart, showing the whole amount of such tax ( 13 U. S. Stat. at Large, p. 252, 472 , ) pro- rather than where they are now found .

ners, duly paid the special tax imposed paid at the respective dates therein in - vides " that every person, tirm , or com- Still we find no difficulty in reaching the

upon them as bankers, in accordance dicated ; and the second column showing pany, except such as hold a license as a conclusion that the tax in this case was

with the provisions ofthe seventy -ninth the portions of said several payments banker, whose business it is, as a broker , properly imposed .

section of the act of Congress entitled which were for taxes upon sales made to negotiate purchases or sales of stocks, The intent of Congress to subject to

"An act to provide internal revenue to by plaintiffs upon their own account and exchange, bullion , coined money, bank taxation all sales made by those engaged

support the government,” etc. , approved not upon commission, and which plain- notes, promissory notes,or other securi: in the business of brokers , is plain

June 30th , 1864. tiffs seek in this action to recover. ties for themselves or others, shall be enough . When it was said ( 99) " that

Fourth. That during the period afore Tenth . That about the third day of regarded as a broker under this act; pro- | all brokers and bankers doingbusiness

said the defendant was collectorofinter, December, 1870,theplaintiffs duly ap- vided, that anypersonholding a license as brokers, shall be subject” tothe du.

nal revenueforthe said thirty-second pealed pursuant to law and the regula- asa bankershall notbe required to take tiesspecified, it wasintended toencom
collection district of New York. tions of the Treasury Department, made out a license as a broker," and it further pass the entire c'ass of persons engaged

Fifth. Thatduring the period afore in pursuance thereof,to the Commissioner provides that“ brokers shall pay fifty in thebusiness of buying and selling

saidtheplaintiffs bought and soldstock of Internal Revenue,fromtheassess- dollars for each license.”

stocks and coin . Brokers were included

and gold, both of their own property on ment and collection of said taxes, impo The 99th section of the same act pro- by name and by definition . Bankers

their own account,and alsoupon com- sed upon said plaintiffs, upon sales made vides (13 U.S.Stat.at Large, 273) ": that wouldnot so certainly be embracedby

mission for other parties. by them upon their own account, and all brokers and bankers doing business the definition given in section 79, subdi.

The sales in question were of three claimed by them to be erroneously and as brokers, shall be subject to pay the vision one. To meet this possible ex

kinds : illegally assessed against and collected following duties and rates of duties upon ception , it was enacted. that when ban

First. Sales of their own property. fromthem . And the said commissioner, the sales of merchandise, produce, gold kers should do the business of brokers,

Second. Sales of gold, stocks,bonds, on the 24th day of May, 1871, and less and silver, bullion, foreign exchange, they should be subject to the duty speci

bullion , etc., transmitted to them by than six months before the commence- uncurrent money, promissory notes, fied. In this manner brokers techni.

their correspondents,and the same or ment of this action , rendered hisdeci- stocks , bonds, and other securities, as cally, and bankers doing the business of

the proceeds drawn against ;insomeof sion upon said appeal adversely to these hereinafter mentioned, etc.,thatisto brokers,weremade liable to the duty.
which cases the sales of the transmitted

plaintiffs.
say, upon all sales and contracts for sales If the right to tax bankers upon sales

property were made immediately, and No further evidence was offered by of stocks and bonds, one-twentieth of made for themselves rested on the sev .

the proceeds at once applied tothepay either party. one per centum on the par value thereof, enty.ninth section alone, a plausible ar

ments of drafts so drawn ; and in others Thereupon the counsel moved thesaid and of gold and silver,bullion and coin, gument could be made in the plaintiff's

of which the draftswere acceptedor court that judgment be entered for the foreign exchange, promissory , notes,or favor, arising from the words " except

paid ; and the gold, stock, etc., wereheld defendant, and said plaintiffs" counsel other securities, one-twentieth of one such as hold alicenseas a bankər.” But

for a better market, or to await further moved thatjudgment be entered forthe per centumon the amountof such sales when we read insection ninety-nine,
orders, and in the meantime stood as

plaintiffs.
and of all contracts for sales ." “ that all brokers and bankers doing bu

their security for their advances, and to After argument and deliberation , the The sectionswe have quoted furnish siness as brokers" shall be subject to theprovide reimbursement therefor. In court decied the said motion of said satisfactory definitions of the business tax, and consider the statutory defini

other cases therewere no actualad- plaintiffs' counsel, whereupon the said of a banker and of that of a broker. tion of a broker,the plausibility of the
vances, but the property held for sale, counsel for the plaintiffs did then and “ Every person, etc., having aplace of argument ceases.
and,when sold by order of the customer, there duly except thereto. business where credits are opened by We have carefully considered the cases

the proceeds were placed to credit, sub
The court then directed that judgment

the deposit or collection of money or of U. S. v. Fisk , 3 Wall , 445 ; U. S. v.

ject to draft.

Third. Sales of stock made in pursu

be entered forthe defendant ; to which currency, subject to be paid or remitted Cutting, Ib .,441,and Clarkv Gilbert, 5

ance of an arangement for what is called direction and conclusionsof law of the upon draft, check, or order,or where Blatch., 330, but do notdeem it necessa?

carrying stocks on a margin , wherein court upon the foregoing facts set forth money is advanced on stocks,bonds, ry to comment upon them in detail.

The judgment is affirmed .

they,uponadeposit with them of a per counsel then and there duly excepted .

in said direction , the said plaintiffs' bullion, bills of exchange, orpromissory

notes, or where stocks, bonds, bullion ,

centage on the amount of the stockor the B.K. Phelps,forthe plaintiffs in er
bills of exchange , or promissory notes, UNITED STATES SUPREME COURT,

are received fordiscount or sale ,shallbe

dealer or speculator, (who dealt in hope ror. regarded as a banker under this act."

of making a profit by the rise in the Edwin B. Smith , Asst. Atty..Gen . , for | (879, sub. 1. )

No. 150. - OCTOBER TERM , 1875.

market price ), and held the same sub- the defendant in error. Having a place of business where de

ject to his order to sell , and finally sold Mr. Justice Hunt delivered the opin- posits are received and paid out on
for the Western District of lI issouri.

the same for his accountasto profit and ion of the court. checks, and where money is loaned upon

loss . These transactions were conduc The plaintiffs were licensed brokers in security , is the substance of the business TOWNSHIP RAILROAD AID BONDS– WHEN

ted in the name of the plaintiffs, the the city of New York. They also bought of a banker.
name of the customer not being disclo- and sold gold and stocks for others upon By the same section , sub. 9 , a broker 1. CONSTITUTIONAL RESTRICTION . - The restric

sed to those to whom the stocks were

tion in the Constitution against ihe issuing of

a commission paid to them for that ser :
is defined to be one whose business it is railroad aid bonds,applies as well to townships as

finally sold. vice . On their own account they also to negotiate purchases orsales of stocks, to counties, cities and towns.

Upon these purchases and sales they dealt largely in gold and stocks. They exchange, bullion, coined money , bark
2. THE RECITALS IN THE BONDS . - That sufficient

charged and received for theircustom- have paid the taxes imposed by the rev . notes,promissory'notes,or other securi- | notice ofthe objections to the validity ofthe
, in , in

ers the usual commission for purchasing enue laws upon bankers. The govern- ties for himself or for others. Ordina recital of thebonds.

and selling stocks for account of others, ment agents have now imposed upon rily , the term broker is applied to one

3. CONSOLIDATION OF COMPANY. -- The court

and thetax imposed andpaidto the them and collected thetaxeschargeable acting forothers, but thepart of the states in the effect ofthe consolidation of a railroad

United States on the sales were also by law upon brokers. This includes the definition which speaks of purchases and another road.- ED.LEGAL News.

charged to such customer. If the trans- tax of one twentieth of one per cent. sales for himself, is equally important as Mr. Justice BRADLEY delivered the

action showed a profit, it was paid to the upon sales made by theplaintiffs on their that which speaks of les and pur

customer,with a return to him of the own account, as well as upon sales made chasesfor others. All parts of the defi- opinion of the court.

cash or security held as a margin . If the for others. It is to this that the plain . Inition are qualified by the words " whose This is an action brought to recover

G. W. HARTMAN v. BATES COUNTY,

In Error to the Circuit Court of the United States

VOID.
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case .

the township . It is contended that this tended that this provision of the law jus. |per measure, it is the profits which the setmyhand and seal, this 4th day of

come a stockholder in , or to loan its subscription had been made. No vested/ criterion of damages for infringementin | machines, used by the defendants, were

is certainly a broad aifference ; and if come vested . Butso long as it
remains reference to a master, who can

examine machine, in said county of Franklin , the

the constitutional restriction extends, by which creates a revocation in law
will amine bim on oath , as well as all bis / feeding device patented to A. B.Wilson ,

the constitution , would be invalid , and revocation. The law authorizing the ly held that sales of licenses ofmachines / thorized the said Lowe and all claiming

favor of the subscription , which does other upon a consolidation being effect. | ry evidence of either class in the forum refusal of the court to charge as asked ,

whether townships are within the re. / powers to subscribe for stock given by elements on which the damages or the Burdell never had any interest in the

town in the organic law of Missouri, the change. It does not profess to do so ,and cannot be admitted, as the prayer which the Singer machine, which was in use

cannot be possible that it was intended the instrument offered in evidence,and finds that chancery, could not be revoked at their court to decide. The jury may not have

the amount due on certain coupons at The court below did not decide the Evidence was given tending toprove We see no error in this branch of the

tached to bonds of Bates county, Mis - case on this ground , probably in conse- that plaintiffs had advertised to sell their

souri, issued at the request and on ac- quence of certain decisions of the State machines, and had actually sold a shop: 3. The defendants introduced also the

count of Mount Pleasant township, in courts which were deemed inconsistent right to use one of them for $12.50 , and following paper, and gave evidence ofan

said county, in payment of a subscrip with it. But we are not aware of any has given a verbal license to another assignment by Lowe to Singer & Co. , and

tion on behalf of the township to the decisions of those courts, which hold person to use an old machine in his of a license from Singer & Co. , to defen

capital stock ofthe Lexington , Lake and that the constitutional restriction in house for $ 5, but afterwards refused to dants :

Gulf Railroad Company. The subscrip: question could be ignored with regard sell or license for Franklin county , and “ In consideration of the sum of eighty

tion was made under a law of Missouri, to townships any more than with regard told defendants they desired to retain dollars, to me paid by J. Payne Lowe,

calledthe “ Township Aid Act," passed to counties, cities or towns.

the use of the machine as a close monop- the receipt whereof is acknowledged , I

in 1868, by which , on the application of Another objection to the validity of oly . Evidence had also been given as to do hereby assign, transfer and set over

twenty-five tax payers and residents of the subscription for which the bonds profitsmade by defendants. On this unto the said.Lowe,hisrepresentatives

any township for election purposes in were given in this case is, that the town testimony they asked the court to in- and assigns, the exclusiveright to use,

any county , the county court mayorder ship voted asubscription to one com. struct the jury that “ this testimony was and sell to others to be used, in the

an election to beheldin such township pany, andthecountycourt subscribed not sufficient to change therule of dam : county of Franklin, intheState of Ohio,

to determine whether, and on what to another. This is sought to be justified ages from theprofitswhich plaintiffs Singer's patentsewingmachines,asmen
terms a subscription to any railroad to on the ground that the former company would have made if they had not been tioned in the patent granted to Isaac M.

be built in or near the townshipshallbe became consolidated withanother,there embarrassed bythe interference of the Singer, dated August 12th, 1851,together

made; and if two-thirds ofthe qualified by forminga third, to whosestockthe defendants, to a mere licenseprice, be with the right to have the saidmachines

votersofthetownship,votingatsuch subscriptionwasmade. This consolida cause they do not establish a customary delivered to be used ,or soldtobe used,

election , are in favor of thesubscription, tion waseffected under a law of Missouri charge for the right to use the invention in said county of Franklin , in the State
the Countycourt shall makeit in behalf authorizing consolidation and declaring in Franklin county," which the court re of Ohio.

of the township, and if bonds arepro: that the company formed from two com fused . “ And I hereby covenant that I have

posed to pay the subscription ,thecourt paniesshould be entitled to all the pow

shall issue such bonds in the name ofers, rights, privileges and immunities this prayer :

There are two sufficient objections to good right to make the assignment afore
said .

the county, but to be provided for by which belong to either, and it is con “ In witness whereof I have hereunto

1. In cases profits are

law isrepugnant to the 14th section of tifiedtheCounty court in making the infringer makes, oroughtto make,which ,
A.D. 1857 .

article 11oftheConstitution ofMissouri, subscription withont further authority governs,and notthe profits which plain “ Wm. Burdell . [Seal.]"

adopted in 1865, by which it is declared from the people of the township. But tiff canshow that he might have made. Evidence was also given tending to

that “ the general assembly shall not did not the authority cease by the ex

authorize any county, city, ortown to be tinction of the company voted for ? No

2. Profits are not the primary or true showthatthe machines called Singer

Singer's machines had

to , , right had accrued to the company.The an actiouat law . That rule applies em been made.

corporation ,unlesstwo-thirds of the case of The State v. Linn County Court inently and mainly, to cases in equity, And after all the testimony was closed

qualifiedvoters of such county,city,or (44 Mo.,504),only decides that if the and is based upon the idea that the in theplaintiffasked the courttoinstruct

town,at a regular or special election to County'court refuses to issuebondsafter fringershallbeconverted into atrustee, the jury thatthe license ofBurdell to J.

beheldtherein, shall assent thereto.” making a subscription, a mandamuswill as to those profits,for the owner of the Payne Lowe,of the 4th of February,1857,

Now,the law of1868, only requires:tibe lie to issue them . There the anthority which isvery difficult to apply in atrial did notauthorize him ,icedthose derin

a

voters who vote at such election . before a jury, but quite appropriate on a
machine known and called Singer

unexecuted, the occurrence of any event defendant's booksand papers, and ex

implication, to townships as

counties, cities and towns, an election ofthecompany inwhose favor the sub

extinguish the power. The extinction the court to give, but did
clerks and emyloyees.

notconforming to the requirements of scription was authorizedworked such a

On the other hand,we have repeated charge the jury that the said license au

him , to use in Franklin

confer noauthority to make a subscrip; consolidation ofrailroad companiesdoes the primary and true criterion ofdama- theSingermachine, with a feeding der

or of

voters voting at the election votedin rights of one railroad company to an
alleges thattwo-thirdsofthe qualified stituent.Itmay transfer thevested ges in the action atlaw ..

Nodoubt,intheabsence of satisfacto . plan ofthat patented to Wilson ;to which

The question

other may be resorted to as one of the tiffs then and there excepted.

defense of

striction of theconstitutional provision. general law, are extinguished by such a

person to another, which ,
compensation may be ascertained, but it

patent called

we think that it does not do so by im law ihe profits which the otherparty ment to Lowe, was a Singer machine
wasrefused implies, that in an action at when Burdellmade the above assign

latter being an incorporated municipal

ity , the former only a geographical sub
plication .

might have made is the primary or con
division of a county. As said in the As sufficient notice of these objections trolingmeasure of damages . (Packet withthe Wilson feeding device, and that

as Burdell did own the patent for this

State v. Linn County Court,44Mo., 510, is contained inthe recitals ofthese bonds Company v. Sickles, 19Wall.,617.)
device , what be intended to assign was

“ it has no power by itself to makeinde' themselves to put the holder on inquiry ,
2. A paper was introduced in evidence the right to use the Singer machine with

pendent contracts or to become bound we think there is no error in the judg: by detendants, signed Sarah Burdell, au that device . It is certainly true that in
inits separate capacity.Thelawhas ment of the Circuit court, and it is there. thorizing H.Crary , for the full term of constructing a written instrument, itis

not invested it with that power.
It fore affirmed .

four years, to sell, use, and grant to others necessary and admissible to look to all

forms an integral part of the county and D. W. MIDDLETON, C. S. C. U.S. the right touse in said county of Frank : the surrounding circumstances of the

the county to a certain extent controls lin, A B. Wilson's sewing machines. It transaction which are necessary to dis

and acts for it.” That the framers of was agreed that the paper should have cover its meaning. And it may be ad

theConstitution intended to require the | UNITED STATES SOPREME COURT. the sameeffect as if signed byWm.Bur mitted that if the facts above stated were

assent of two - thirds of all qualified vo OPINION FILED May. 8 , 1876. dell and the other plaintiff in whom the conceded to be true, it would follow that

ters of a county , city or town," as a title was when it was executed. It is too the reasonable construction of the con

prerequsite to a subscription to a rail WILLIAM BURDELL et al . v. AUGUSTUS DENNING et al long a paper to insert here, but will be tract would be such as the court held it

road or other company , and did not in In Error to the Circuit Courtof the United States for given verbatim by the reporter,and its to be. Therefusalofthe court togive

tend the same thing with regard to town the Southern District of Ohio true construction is the foundation of the instruction asked by counsel for

ships, seems almost absurd. It was un

doubtedly supposed that every case was
DAMAGES FOR THE INFRINGEMENT OF A ting it, and also in admittinga receipt

the alleged errorof the court in admit- plaintiffs was, therefore, justifiable.

But these facts were not conceded by
provided for . The 13th section of arti . given to the defendants by Crary for the plaintiffs. Nor does the bill of excep
cle 11 declared that the credit of the 1. IN CASES WHERE PROFITS ARE THE MEASURE. use of fourof he macbines for which tions say that they were proved. It says

State should not be given or used in aid in cases where profits are the proper measure,it

of corporations ; the 14th section then to make,which govern ,and notthe profits which

is the profits which the infringer makes, orought they were sued. nothing at all about Burdell's interest,
It is claimed that the instrument is or want ofinterest, in the Singer patent;

imposes the restriction referred to with plaintiff can show that he might havemade. but a power of attorney, revocable at the and in regard to use of the Wilson feed

regard to counties, cities and towns.
are

not the primary of true criterion or damagesfor pleasure ofthemaker,andthat it wassº ing device in the Singermachine, it says

This specification embraced every polit- infringement in an action at law . That ruleap: revoked before the receipt given in evi- nomore than thattherewasevidence

ical organization which could be supplies mainly to cases in equity,and is based upon dence was executed by Crary.
tending to prove that it had always been

posed capable of making a subscription. The idea thatthe infringer shall be converted into
a trustee , as to those profits, for the owner ofthe But we are of a different opinion . We so used in all these machines.

To contend that the mere subdivisions patent which he infringes. think the instrument is a contract. That

of counties into townships enabled thelegislature to defeat the constitutional peatedlyheld thatthe sale of licenses ofmachines Crary acquired rights underit for four therewas nogroundfor the construc

provision is toignorethe manifest intens and true criterion of damages in an action at law . actedornot asto enable plaintiff's to and whether they wereproved or not,

tion and spirit of that instrument. It 4. CONTRACT CONSTRUED.. The court construes have it rescinded or set aside in a suit in was a matter for the jury and not for the

was

to restrict the legislature as to counties 5. EVIDENCE . - That it was competent to intro mere volition ; and that these rights were believed the witnesses, or if believed,

and not to restrict it as to mere sectional duce the receipt showing the payment of money such that his receipt for the use of the may not have found their testimony es

portions of counties.
purpose of defeating the action, but to reduce the , four machines mentioned in it was a tablished what the bill ofexceptions de

alone been mentioned there might have | damages. - ED.LEGAL News.] valid acquittance of any claim for the clares it tended to prove. The court,

been no restriction as t cities and towns, same thing by plaintiffs in this suit. therefore, in telling the jury perempto

because they are separate and distinct
Mr. Justice Miller delivered the opin

It is said that the court erred in adrily, on this testimony, that the license
organizations, corporate in character and ion of the court.

mitting the receipt in bar of the action , to Lowe did authorize him to use the

often clothed with legislative functions. The plaintiffs in error were plaintiff's because it was executed afterthe suit Singer machine with a feeding device

But in Missouri, in 1865, when the Con in the Circuit court in an action foran was brought and could not be so used operating upon the principle and plan

stitution was adopted, a township had infringement ofthe patent of A. B. Wil without a special plea setting it up. of that patented by Wilson, took away

no corporate character, but, as before son , for a feeding device is sewing ma The fallacy of this argument consists from the jury the right to weigh that

stated, was a mere geographical section chines. They recovered a judgment for in assuming that it wasintroduced as a testimony . If the judge had said that if

of a county, partitioned off for purposes $125, but insist that they were entitled bar to the action. Itwas only used to they believed these facts to be established,

of local convenience in the matter of to a much larger judgment, of which reduce the amount of the recovery then the license to Lowe authorized the

elections and a few otherthings. They they were deprived by the rulings of the and not as a complete bar, and use of the Wilson dewice in the Singer

had no power to act as corporate bodies. court in the progress of the trial.
it excluded from the computation of machine, we would affirm the judgment,

If the legislature could clothe these geo .
The objections to these rulings will be damages only four machines, out of a but because he, in this respect, assumed

graphical portions of a county with pow- considered by us under three heads, to larger number, it as admissible under a function which belonged to the jury ,

er to subscribe to stock companies at all , which allthe assignments of error re- the general issue, or any other form of and for that reason alone , thejudgment

it certainly could not set at naught the late .

constitutional requirement of the peo
plea which left the amount of recovery must be reversed and a new trial awar

1. As to the measure of damages. in dispute. ded .

ple's consent thereto.

as

as
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U. S. CIRCUIT COURTS, SIXTH JUDI. it be listed as property in Cincinnati, or rected, as he has attempted to do in the eigner has no means of indemnifying

CIRCUTTACL CIRCUIT. in College Hill, in Millcreek Township ? case now before the court.
himself until it is too late ; he is not in

The Tax Law of Ohio subjects to tax The view I have taken of the first England nor bound to be there, and the
( Ohio , Michigan , Kentucky and Tennessee .)

ation , among other things, all moneys proposition renders it unnecessary for market price there is of no consequence
Before Hon. FLAMEN Ball, Register. and credits, and it defines the terms me to consider the two others. to him , he has a right to go and meet

In re JOHN K. BOOTH, Bankrupt. “ money ” or “ moneys ” to mean " and I shall therefore order that the claim his goods in the foreign country , or to

include gold and silver coin and bank of the treasurer filed in this cause be await them there, if it is his own counTO A

ESTATE, IN FHE HANDS OFARAASSIGNEE potes in actual possession of solvent expunged.—The Cincinnati Law Bulletin. try and his lossarises not only outof

IN BANKRUPTCY, SUBJECT TO A LOCAL banks, and everydeposit which the per. the breach of the contract to sell, but
TAXATION .

son owning, holding in trust or having
U. S. DISTRICT COURT, DIST. OF

also of that to forward the goods. Such

We publish belowthe decision ofthe Hon.Fla: the beneficial interest therein, is enti

men Ball, Register in Bankruptcy for the Second tled to withdraw in money on demand .”
MASSACHUSETTS. a case was Bell v. Cunningham , 3 Peters ,

59 , cited by the plaintiffs; where a cor

District of Ohio, (the formerlaw -partner of the Under the revised instructions by thelate Chief Justice Salmon P. Chase), on an appar OPINION MAY 22 , 1876. respondent abroad being ordered by a

entlynew question,namely :-whether the funds Auditor of State to township assessors,
Ex Parte H. BECKER , et al ,

merchant here to ship certain goods to
belonging to a bankrupt's estateare subject to lo. it is provided that “ all gold and silver

In re C. H. North , et al.
Havana, by a certain vessel, shipped

bythe assignee. The opinion of Register Ball is coin , bank -notesand deposits with banks something else and it was held the dam

fully indorsed by Judge Swing, United States or persons, payable on demand, aremon
BANKRUPTCY - COMPOSITION - CONTRACT

Judge for the Southern District of Ohio, and the eys, and must be returned as such
DAMAGES FOR FAILURE TO DELIVER ages were to be ascertained at Havana.

MEASURE OF. In the many cases against carriers who

parties being satisfied with the correctness of the whether in national bank notes orgreen
1. COMPOSITION - BREACH OF CONTRACT. – The

have undertaken to deliver goods at a

decision of Register Ball . backs,” creditors and debtors submitted to the court the certain place, of course the damage is to
The facts of the case are as follows : Is this fund , therefore, “ moneys pay. question, what damagesshould be proved against be ascertained at that place.

On the 7th day . of January, 1876, the able on demand” within the meaning of the assets for an admitted breach of contract. A
Here, both parties werecontracting at

Treasurer of Hamilton County, Ohio, theTax Lawand the instructionsjust circuit Court, resulting in a verdict for thecrediº home and the goods were to bedelivered

made proofof and filed a claimfor taxes quoted? . The assignee is an officer of tor plaintiffis, for$ 1,250, butbeing dissatisfied with atBoston,onboardship,to be sure ;

for the year 1875, allegedto be due to this court. Heisrequired bythebank- therule of damagediolaichaenghandthe trial,they, butthe contract was divisible,andthe

the State ofOhiofrom Samuel P. Cary, rupt act to " deposit all money belong. Since the trial the defendants became insolvent; plaintiffs would have aclearrighttore

assigneeofthe bankrupt, John K.Booth. ing to the bankrupts insome bankin and have offered a composition to their creditors vokethat partwhich required them to
The tax bill prepared by the County his name, as assignee, (Revised Statutes which the plaintiffs in this case are willing to ac

be shipped , and to say, We will take

Auditor amounts to $723.96, which is of theUnited States, Section 5059 ;Sec cept for such sum as they could recover at law .

2. DAMAGES FOR BREACH OF CONTRACT.- The the goods in Boston and pay the full

claimed asthe tax for the year 1875, tion 17, Bankrupt Act,)and by General general rule is, that the damages for a breach of price." If, then , it had happened that
chargeable upon moneys ofthe estate in Order 28 this courtis required to desig: a contract to deliver goods, is the difference in
the hands of the assignee at avaluation nate in each district aNational Bank price of that precisekind ofgoods at the timeand the price had risen here and fallen in

Antwerp, so that the plaintiffs would

of $29,169.
“ in which all moneys received by as 3. WHERE GOODSARE BOUGHT FOR FOREIGN | bave made a large loss by the shipment,

On the 10th of January, 1876, the signees or paid into court in the course

assignee, acting in pursuanceofthe thir- ofanyproceedings in bankruptcy shall thatifthe domesticbuyercannot indemnify him . offerto take the goods here, and ifde

that
,not that the foreign market is to rule.but would they nothave had the rightto

ty-fourthgeneral order in bankruptcy, be deposited.” The rulefurther pro: selt by buying the article in thehome market, he livery was refused, to insist on the meas
of the Supreme court of theUnited vides“ thatno moneys so deposited shall may have his actual loss,whether that happens to

ure of damages which the defendants

States, filed his petition with Register be drawnfrom such depository,unless domestic or foreign standard.-- ED.LEGAL NEWS.1nowinsiston ? I think so. And the

Ball, praying for an order for the re - ex .
upon a check or warrant signed by the rule must be the same for both parties,

amination of said claim , and a day was clerk of the court, or by an assignee, and The creditors and debtors respectively and under both contingencies, excepting

assigned for thehearing of said petition, countersignedby the judge of ihecourt, submitted to the court the question, that if the plaintiffs still desired the

of which due notice was given to the orone of theregistersdesignated for whatdamages should be proved against goods for shipment,he may recover any

CountyTreasurer,andon the 1st day of thatpurpose,stating the date, the sum , the assets foran admitted breach of con, increased charges, such as freight and

February, 1876, the County Auditor, by and the account for which it is drawn." tract. A casebetween the parties had insurance, in addition totheincreased

Mr. Cappeller, the Tax-omission Clerk, Under these rules these funds were been tried in the Circuit court, resulting price .

and the County Treasurer, by Mr. Lo- deposited by the assignee in the First in a verdict for theplaintiffs, the credit Of the two cases cited by Mr. Addison

gan, his attorney,appeared before the National Bank of Cincinnati,wherethey ors,for$ 1,250 and interest, but being onewasagainst a carrier for non -deliv

Register ; Mr. Carey, the assignee ap- were held by the court,and subject alone dissatisfiedwith the rule ofdamages ery at A.,and of course thedamages

pearing in person . to thecontrolofthe court. The assign- bill ofexceptions which had beenal. is Borries v. Hutchinson , 18.C. B, (N.S.)were suffered at that place . The other

BALL, Register.

From thetestimony producedin the cept by the special order ofthe court. lowed. Since the trialthe defendants 445.Inthat case twomaterial factswere

cause, I find established the following sucha fund comes neither withinthe havebecomeinsolvent, and haveoffered found: 1st. There was no market price

state of facts : letternor the spirit oftheTaxLawsof a composition to theircreditors, which in England ; 2d. The seller knew that

Captain Booth wasadjudicated a bank. Ohio, and isnot such a fund as the as- these plaintiffs are willing to acccept the buyer bought to sell again ; andthe

rupt in this court, July 18, 1874 The signee was required by those laws to list for such sum as they could recover at court allowed. not the difference ofmar
law.

property of which he was then possess- for taxation as a trust fund in his hands ket price in the two places, but the ac

ed consisted of several steamboats and payable on demand. The contract was that the defendants tual profit of there sale. A veryrecent

barges, a house and a lot of land in Cin The bankrupt law (Rev. Stat. U. 8 , should deliver a largequantity ofpork case in England,later even then thelast

cinnati, and a small amount of outstand- Sec. 5101, Sec. 28 of the original act), of acertain description andqualityat edition of Addison ,was decided on the

year,theassignee, by order of this court, in whichtheproceedingsin bankruptcy ing vesselduring the month ofMarch; wasthis : theseller knew that the buyer

made sale of the boats and barges and are pending, and all taxes and assess.
to be shipped to Antwerp at a stipulated was to ship the goods to a foreign coun

also of the real estate,and depositedthe mentsmade underthelawsthereof," freight ;andthey wholly failed to per try; andupon the breach , there being

whole proceeds to his credit, as assignee, shall be entitledto priority of payment form this contract. The plaintiffs,who no marketpricefor such goods inEng

ti, in pursuance ofthe order of this court;bankruptcy and all debts and taxes due to recover thedifference betweenthe buyer purchased in England such goods

as were most like them, and thus filled

er orderof court,he paid to the County has been strictly complied with bythis Antwerp,atthe end of March, or some his sub-contract,and wasallowedthe
Treasurerallthe taxes due the Stateof courtindirecting the assignee to pay all later time, whichwould give them$ 5,- increased price of those goods above the

Obio on the real and personal property the taxes assessed upon the real and 628; and the defendants admitted a contract price. Hinde v Liddell , L. R. ,

of the
bankrupt, as provided for bysec- personal property of the bankrupt, and liability for the difference in price at 10, 2 B., 265. It results from these ca:

tion 5101 of the Revised Statutes of the from which the fund in controversy was
Boston. Correspondence which passed ses ; not that the foreign market is to

United States (Section 28,Bankrupt derived. But it is claimed bycounsel betweenthe parties beforeand after the rule, but that if the domestic buyer can.
Act ) . A portion of those proceeds, for the treasurer that inasmuch as that breach was submitted de bene, and con

not indemnify himself by buying the

amounting to $19,445,remained in bank fund received the protection ofthe laws tained somestatement, concerning a loss article in the homemarket, he may have

untilafter the annual assessment in of Ohio after it cameto the handsof the by re-sale,but such loss was notproved , his actualloss, whether thathappens to
April, 1875, and was then held by this assignee, it , in comnion with all other tax nor relied on by the plaintiffs. be more or less , and whether it is meas
court, subject to the termination of a able property in the State, should bear J. T. BARRETT, for the creditors. ured by a domestic or a foreign standard ,
complicated litigation which had arisen its proportion of the burden of taxation . N. MORSE & W. E. L. DillAWAY, for if this loss was such , as , by reason of

between various claimants, who asserted This is true enough as a general proposi the debtors. notice or contract, the parties may be

divers and conflicting liens upon the tionof law applicable to all property re LOWELL, J. The distinctions adopted presumed to have contemplated. I un

fund, which litigation was not ended so ceiving the protecting care of ihe State on this subject are very nice, and this derstand, too, that in the last case the

as to enable the court to distribute the government. But this ie not such a case. case comes near to somethatare on each court cousidered that a notice that the

fund to its various owners until Novem . From the moment the fund came into side of the line . The general rule is goods were for shipment, was equivalent

ber, 1875. The assignee, who resided at the possession of this court, that mo that the damages for a breach of con : to notice of a re-sale, or at least of an

College Hill, in Millcreek Township, in ment it ceased to be under the protect tract to deliver goods, is the difference intent to sell again . In this case no ev .

said county, but whose law office was in ing care of the government of the State. in price of that precise kind of goods at idence has been given of actual loss ; no

Cincinnati, in listing in April , 1875, his It passed into the custody of a court of the time and place of performance. evidence of a re-sale ; ofa rise in freights

personal property for taxation , did not the United States, under and by virtue That rule would give the plaintiffs only or insurance; of the lapse of a season

include this fund or any part of it , “ as of the laws of the United States, and the sum awarded by the jury under the in the trade ; ofanything peculiar in the

it was not within the control of this pe- was, therefore, necessarily under the sole instructions ofthe court, if Boston is to circumstances. The naked facts are pre

titioner,butwas in thecustody of this protection of the government ofthe be regarded as the place ofperformance. sented, cf a market price here and a

court for the purpose of distribution United States. No State court and no It is argued by the plaintiffs that wben higher market price in Antwerp ; and on

among the creditors of the bankrupt officer of the State had any controlover goods are known to be bought for a par- that showing I say there is no rule of

when the proper lien holders were as- it or any power to interfere with it. ticular market, and the seiler agrees to law and no decision known to me or

certained." The Auditor of the county, “ The sovereignty of the United States forward them to that market, the latter cited in argument that takes it out of

however, ascertaining this fact,caused and of a State are distinct and indepen- becomes the place of performance or, if the ordinary doctrine of the difference

the fund to be listed as personal proper- dent of each other within their respec. not, it becomes the place whose market between the market price in Boston, and

ty of the assignee in Cincinnati, adding tive spheres of action, although both price is to govern the damages. A pass the contract price. Two American de

to it the penalty of fifty per centum im exist and exercise their powers within sage from Addison On Contracts ( 7 Lond. cisions were cited : Messmore v.N. Y.

posed by the law of Ohio against such the same territoriallimits.” (Alleman Ed. 1875 ) p. 473, is cited to the effect Shot andLead Co., 40 N. Y., 422 ; Merri.
persons as shall make a false return or v . Booth , 21 How . R. , 506 , per Taney , that if a foreigner orders goods in Eng- mack M'f'g Co.,v.Quintard, 107 Mass , 127.

shall evade making a return ." C. J. ) land to be forwarded to a foreign market in the former the defendant under .

Upon this stateof facts the following Such portions of that fund as were for sale and the seller knows of this took to furnish in New York bullets of

questions arise : decreed to belong to the citizens of Ohio, purpose and undertakes to forward the a certain kind and quality, and was in

First.— Is this fund so in the custody constituted " credits " within the mean- goods, but neglects so to do, the meas formed that they were ordered to fill a

of this court, through its officer, subjecting of the Tax Laws of Ohio, which ure of damages is the differencebetween particular contract with the State of

to taxation under the laws of Obio ? those citizens were required to list for the contract price and thatofthe foreign Ohio ; it was held that the plaintiff's

Second. If so liable, is the assignee taxation in their annual returns, and it market. The cases cited by Mr. Addi might recover their actual loss in Ohio.

guilty under the circumstances ofmak- isto be presumed that those citizens sondo not sustain this proposition,but In the second, coal wastobe delivered

ing a false return , or of evading making performed their duty in making such I agree to its correctness, as Iunderstand in Pennsylvania for use in the plaintit's

a return ? returns; if not, it is not too late for the it. The distinction between the case factory in Massachusetts , and was deliv

Third . - If the fund be taxable, sball ' auditor ' to have such omissions cor- I supposed and this case is that the for . ered, but of inferior quality and later

a
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than the contract required , and the dam- building ofthe court house, be set aside, tiffs
, as tax payers, unitedly have a right equity to set aside the acts of town or

ages in Massachusetts were allowed. amended, and declared void , that the to maintain this action. county officers ? A leading case, and

The latter of these cases is a good illus. county warrants issued in pursuance From the facts disclosed in this case it one that seems to me to be decisive of

tration of the proposition above cited of that contract and in the hands of appears that by an act of the legislature this question is the case of Doolittle v.

from Addison, because the plaintiff's had | Burleigh& Faulk , be returned and can- of the territory two terms of the Dis. The Supervisors of Broome County, 18

no agent at Philadelphia to inspect or celled , the same having been issued trict court are required to be held in N. Y. , 155. The opinion is by Justice

accept the coal. In neither of these without authority of law , and that the Bon Homme county each year. Denio. The object of this suit was to

caseswas it proved or admitted that the treasurerRoundsbe perpetually enjoined It further appears that the county has obtain a judgment declaring null and
plaintiff had an opportunity to recoup from paying warrants issued in payment no court house nor place for holding void a certain act of the board of su

himself bybuy,ngthearticle at the for building the court house. The court court,ortransactingcounty business,nor pervisors of Broome county, by which
market price of the day, at the time and below refused the demands of the plain is there any place at the county seat, that board divided the former town of

place of the breach ; but the contrary is tiffs, and judgment was entered for the that can be procured by the county for Chenango into three towns, to be called

to be clearly inferred from the facts of defendants. From that judgment the that purpose. The law makes it the du- respectively .Chenango, Binghampton
both those cases.

plaintiffs appeal. The first question to ty of the commissioners to provide a and Port Craine. The plaintiffs, seven

I do notmean to say that the plaintiffs be considered isthis : Under what cir- place for holding court and thetransac- teenin number,representing themselves
here might not have recovered not only cumstances will a court of chancery in- tion of other county business. The law to be and to have been for more than

theconsiderablesumthey ask for,but terfere by injunctionto restrain the acts alsoauthorizesthem to make contracts four months residentsandfreeholders

much more, if the facts were that they of a corporation, or the acts of an ad - for the erection of county buildings and of that part of the town of Chenango

had suffered more. This decision rests ministrative officer or board ? also to make contracts for the repair of which by the act of the board of super

upon the simple ground that evidence An injunction will not be granted to the same whenever necessary . From visors was sought to be erected into a

of a market price in Boston makesout restrainthedoing of an act which is these facts it clearly appearsthatthere separate town by the name ofPort

prima facie the measure of damages unlawfuland irregular unless substantial was a pressing if not an imperative ne Craine. They state that they com

claimedbythedefendants, and thatthe and positive injurywill result from a cessity for action on the partof thecoun- mencetheaction on behalf of them

plaintiffs should go further and show , if refusal to grant the writ. See High on ty commissioners. selves and all other persons who have

they can , that they have necessessarily lost Injunctions, sec. 9. Recognizing this necessity they assem an interest with themselves in restrain

more in this particular case . That such An injunction will never be granted bled attheir usual and accustomed place ing the organization of the new towns.

additional loss is proved ,wasorshould when it will be productive of hardship, of meeting, they cause public notice to the courtsay, " The first question is

have been within thecontemplationof oppression or injustice, or public or pri- be given that proposals will be received this --have the plaintiffs such aninterest

the parties , is perhaps sufficiently shown vate mischief. See 9 Wisconsin , 166. for the building of a court house. Pro as will enable them to maintain this ac

by the agreement to ship the goods to The court of equity will not interfere posals are submitted to them , are duly tion ? This raises a question of much

Antwerp; but it is not proved, and in or restrain the execution of a deed for examined by them , and the fact dis- importance, which , if it be now doubt

themode the case is presented I have land sold for taxes,on thegroundthat closed that the defendants,English& ful, oughtto be definitely settled . It is

the right to infer that it was incapable the tax proceedings were irregular or Calhoun, are the lowest responsible bid not pretended that the plaintiffs have

of proof,though mentionedin some of void, unless it further appears that the ders and tothemisawarded the contract any interestwhichis not in common

the plaintiff's letters. tax proceedings are inequitable, and that for building the court house. The plain with all resident freeholders of the pro

One word moreto prevent misappre- it would beagainst equity and good con- tiffs it appears, or some of them , are posednew town of Port Craine. The

hension.It was said that the defend- science to refuse the writ. See U. s . present atthesemeetings and enter their grievance is that they are allthreatened

ants had prevented the plaintiffs from Digest, sec. 6,vol. 1, new series, and objection orprotest against the action of to be subjected ,for the purpose of local

shipping other goods by promising to cases there cited ; 14 Wis., 618. See also the board ( now we will not stop to en administration to a jurisdiction not

make the shipment after the regular Pettibone v. The Milwaukee& LaCrosse quire whether these plaintiffs feeling created according to law. This will

time of performance. I do not think R. R. Co., 14 Wis., 443. . In the case just aggrieved by the action of the commis affect not only the other freeholders

the letters of the plaintiffs give any con . cited, the court uses this somewhat sig sioners , should not have appealed from besides theplaintiffs, but allthe inhabi

sent to a postponement. They insist nificant language: " The inconvenience that decision and whether that was not tants of that local districtwhether they
throughout that they shall hold the de which would result from an injunction the proper and only remedy) but we ex . are freeholders or not.

fendants for full damages. But suppos- adds great weight to the reason for re amine the action ofthe commissioners Assuming that the proceedings under

ing that therewas a postponement,the fusingit.” Thegranting or refusing an for the purpose of noting the fact that which the new townsis proposedtobe

rule of damages would be the sameat injunction rests in the sound discretion they appear to haveacted ingood faith, organized was void, as claimed bythe

the end of the extended time as before ; of the court and will never be granted an important consideration in an equity plaintiffs ,no private interest of the

and for the reasons already given I can- when productive of bardship, oppres . proceeding. plaintiffs hasbeen invaded, and no in

not find that any other damage was suf sion or public mischief. Injunctions It further appears that the contract jury peculiar to them is threatened . The

fered at that or any time. will not be granted when the benefits was made with the defendants, English Court further say , the acts of the Super

Debt admitted for$ 1,250 and interest. secured by it to one party isofbut little &Colhoun, to build the court housefor visorhasnobearing on the plaintiff's

importance, while it will operate oppres. the sum of three thousand three hun individual interest .

Through the kindness of S. W.Pack :injuryof the other party,unless the sumwas to be paidin county warrants. the question belongstothemonlyas cit

Whatever concerns they mayhave insively and to the great annoyance and dred and thirty -three dollars, that that

ARD, of the Yankton bar, formerly of wrong complained of is so wanton and Italsoappears conclusively that it was izens and members of the community.
this city , we have received the follow- uprovoked in its character as properly worth in cash to build the court house If this action can be sustained , then any

ing opinion : to deprive the wrong doer of the benefit the sum wbich the defendants, English tax paying citizen may compel the pub

of any consideration as to its injurious & Calhoun , received , or were to receive lic authorities to litigate in the courts
SUPREME COURT, DAKOTA TER

consequences. 20 New Jersey ( 1869) page in warrants. And it appears with equal the acts of any administrative board or
RITORY .

530. An injunction will not be granted clearness that these warrants were in officer in the State; and thus proceed

B. E. WooD et al . , v. A. J. BANGS et al . when the injury complained of is slight part worth not to exceed fifty cents on ings of this kind can only be perfected

Appeal from District Court for Bon Homme County defendant and the public, that would from theevidence that the defendants, peal. Every person may legally question
compared to the inconvenience to the the dollar. I think too, it also appears by the judgment of the court of final ap

CONTRACT TO BUILD A COURT HOUSE
result from the granting the injunction , Burleigh & Foulk , being solicitors for this the constitutional validity of any act of

WHEN A COURT OF EQUITY WILL ENJOIN

THE ACTS OF TOWN OR COUNTY OFFI. 20 New Jersey, 435. But perhaps the improvement, purchased these county the legislature which affects his private

CERS - WHO MAY FILE THE BILL. strongest case bearing on this question is warrants of English & Calhounand paid rights, but if a citizen may maintain an

1. When Acts of Board WILL BE RESTRAINED. that of Kneeland v. The City of Milwau | their face or par value . Be this as it action for such a purpose in respect to

-The court states under what circumstances a kee, 15 Wisconsin , 414. The legislature may, the fact nevertheless appears that his rights as a voter and tax- payer, the

court of equity will interfere, by injunction , to of Wisconsin passed a law allowing the Bon Homme county have their court courts may regularly be called upon to

restrain ikio acts of a corporation, or the acts of a railroad corporations to pay a certain house at about one half its value. When revise all laws that may be passed. They

2. WHEN INJUNCTION WILL NOT BEGRANTED.- per centage upon their earnings each we reduce the warrants in which pay. may, at the instance of any tax -payer,

That an injunction will not be granted to restrain yearto the State treasurer, iu lieu of all mentfor the improvementsbave been be required to injoin the Comptroller

the doing ofan act which is unlawful and irregu: taxes, State,countyandmuricipal. This made to a cash basis. From this state. fromdrawing warrants on the treasurer,

sult from a refusal to grant the writ. That an in mode of taxation had been followed for ment it will be at once seen that the and that officer from paying them , in

junction will never begranted when it willbe a number of years when the present case building of the court house has not de- every case where it may be considered

productive ofhardship , oppression or injustice, or

public mischief. was before the court, the court declared preciated the value of county warrants. that the law authorizingtheexpenditure

3. THE CONTRACT TO BUILD THE Court House. the act of the legislature void as being It should now be observed that the was passed without constitutional au

- That, even conceding that the commissioners in conflict with the provi.ion ofthe State defendants, the commissioners in con. thority. The State tax of 1855 was late

tract to build a court house,without having the constitution, which provides that taxa- templation of lawrepresent all the ly impeached upon plausible grounds,

question submitted to a vote of the people, the tion shall be equal, and both the Chief residents, the tax payers and freehold- as having been unconstitutionally en

being for a low price andfor theadvantage of the able languagedeclare that whateverthe sent the plaintiffs, who being taxpayers ceeding of the Attorney-General,against

county needing a court house, and the contract Justiceand Justice Painein unmistak- ers of their county, that they thusrepre- acted. This was done by a direct pro

work injury to the contractors. The court refuses consequence oftheir decision may be, have no interests that is not an interest the board of Supervisors, but upon the

to entertain a bill for an injunction ,and to have they being satisfied that the law referred in common with all tax payers. plaintiff's position in this case, the State

4. WHOMAY BRING SUIT.- Thatpersons hav. to wasin violation of the provisions of Assuming, therefore, thatthe com- and county officers might be compelled

ing no interests except thatwhich is common to the constitution, they must and will so missionersexceeded their authority in to litigate the questions of constitution

set aside the acts of town or county officers.- [ED. that decision would unsettle and make termsof this contract, orassuming even
all taxpayers,cannot maintain a suit in equity to declareit. Itwas soon discovered that entering on a contract on theprecise ality with everytaxpayer, and thus the

LEGAL NEWS.)
fiscal business of the State would be

void a large proportion of the assess that this contract is void , the question transacted mainly with the courts. The

Opinion by BARNES, J. ments and collection of taxes in the of the building of the court house not law in my judgment does not afford such

BARTLETT, TRIP & Wood, for appel. State for several years past, that the con having been submitted to a vote of the an opportunity for excessive litigation.

lant.
fusion , embarrassment and litigation electors, the fact is nevertheless clear No private person or number of persons

MOODY & CROMER and Spink, for re that would flow from it would be disas that the commissioners have so dis- can assume to be the champions of the

spondents. trous . They therefore ordered a re ar- charged their duty that the tax payers community, and in its behalf challenge

This action is brought by theplaintiffs, gument of the case , and while adhering of the county have secured the building the public officers to meet them in the

residents and tax payers of Bon Homme to their former expressed opinion that of a court house absolutely and indis- courts of justice , to defend their official

county, against the defendants, Bangs, the lawwas unconstitutional, yetin view pensably necessary for the county , and acts .

Zitker and Donley, as County Commis of the disastrous consequences that must on terms exceedingly advantageous to In the case of Hale v. Cushman , 6 of

sioners of Bon Homme county, George follow their decision, they reverse that the taxpayers, the plaintiffs included. Met . , 425, a town in Massachusetts had

J. Rounds, treasurer of said county, A. decision , and thus allow the wrongful, I thus reach the conclusion that the passed a vote to pay certain expenses

M. English and H. H. Calhoun, as con- unequal and inequitable tax to be col- plaintiff's suffer no loss,present or pro which the plaintiffs, who were legal vo

tracting parties for the building of a lected , and this, too, solely upon the spective, by refusing the injunction ters, and who together were liable to pay

court house for Bon Homme county , and ground that granting the plaintiff that asked for, that, on the contrary, it is more than one half of all the taxes to

W. A. Burleigh and A. J. Faulk , persons which the court says he was equitably clear the defendants would suffer irre be assessed on the inhabitants of the

having purchased and holding couniy entitled to , would work a great hardship parable loss and injury by setting aside town , claimed to be illegal - they filed a

orders issued to English and Calhoun on to the public generally. and declaring void the contract for the bill to injoin the payment; the bill was

said court house contract, and by thom I will now consider the facts in this building of the court house and granting dismissed upon the ground abovere

transferred to Burleigh and Faulk. case , and for the purpose of this argument the injunction asked for. cognized . This, too , is an elementary

The plaintiff asks ibat a certain con- and that only , will assume that the But another and equally important principle. Blackstone says : “ It would

tract, made between the commissioners county commissioners exceeded their question is this : Can person's having no be unreasonable to multiply suits giving

on the part of the county and English authority , and will also assume for tbe interest except that which is common a man a separate right of action for what

and Calhoun, the contractors for the purpose of this argument that the plain- I to all the taxpayers, maintain a suit in ( Continued upon page 310. )

1
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CHICAGO LEGAL News. ance;that wheregoods are bought fora voidenactment of the legislature,and, justice, to learn what causes so many

foreign market, it does not follow that in an action agaiust them for damages, more men to be sent to the penitentiary

the foreign market is to rule ; but if the they cannot justify under such enact than women ?
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1

than the contract required , and the dam- building of the court house, be set aside, tiffs, as tax payers, unitedly have a right equity to set aside the acts of town or

ages in Massachusetts were allowed. amended, and declared void , that the to maintain this action . county officers ? A leading case, and

The latter of these cases is a good illus county warrants issued in pursuance From the facts disclosed in this case it one that seems to me to be decisive of

trationof theproposition above cited of that contract and in the hands of appears thatby an act ofthe legislature this question is thecase of Doolittle v.

fros Rorlaiah & Faulk he returned and can. Lal the territory two termsof the Dis. Ithe Supervisors of Broama County 18
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contractors for the purpose of this argument that the plain. I to all the taxpayers, maintain a suit in

a man a separate rightof action for what

( Continued upon page 310. )
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Ar Nos. 161 AND 163 Firth AVENUE,

CATE.

AFTER ACQUIREDCHATTEL MORTGAGE

PROPERTY .

which the case has been remanded, may ges, Iis contents are sufficiently set man ,and formany years as an able and report, accompanied by an inventory of

CHICAGO LEGAL NEWS.
foreign market , it does not follow that in an action against them for damages , more men to be sent to the penitentiary

the foreign market is to rule ; but if the they cannot justify under such enact than women ?

domestic buyer cannot indemnify him- ment.

Lei bincit .

self by buying the article in the home Cases DETERMINED IN THE UNITED STATES
MRS. ABRAHAM LINCOLN.

market, he may have his actual loss , CIRCUIT COURTS, FOR THE Eighth Cir On Thursday afternoon Mr. Edwards

MYBA BBADWELL , Editor .
whether that happens to be more or less, cuit. Reported by John F. Dillon, the of Springfield , a brother - in - law of Mrs.

and whether it is measured by a domes
Circuit Judge . Volume III. Daven

tic or foreign standard .

port, Iowa : Day,Egbert & Fidlar. 1876. Abraham Liucoln, filed in the County

Sold by E. B. Myers, Law Bookseller, Court of this county a petition signed
CHICAGO : JUNE 17, 1876.

INJUNCTION AGAINST OFFICER OR BOARD. Chicago. by her praying that the management and

-The opinion of the Supreme Court of This, the third vorume of the series, care ofher estate which was taken from

Published EVERY SATURDAY by the Dakota, by BARNES, J. , stating under what commences with cases decided in 1874 , her one year ago by order of the same

CHICAGO LEGAL NEWS COMPANY, circumstances a court of chancery will and concludes with cases of this year. tribunal might be restored to her. Mr.

interfere by injunction to restrain the An appendix to the volume contains Swett appeared in court. Theconserva

acts of a corporation , or the acts of an tie “ whisky cases ” of the United tor, Robert T. Lincoln , made no objec

administrative officer or board , and who States against Ulrich , McDonald , McKee tion to the proceedings, and waived the
TERMS : - TWO DOLLARS per annum, in advance

may file a bill for that purpose. and Babcock . In these cases, a number ten days'notice required by statute.
Single Copies, TEN CENTS.

of new and important questions are The petition was as follows :

NOTES TO RECENT CASES. passed upon , and now that there are so STATE OF ILLINOIS, Cook County - In

We call attention to the following FOREIGN INSURANCE COMPANY CERTIFI- many indictments against parties for con- A. D. 1876 – To the Hon.M. R.M. Wal
the County Court - To the June term ,

opinions, reported at length in this spiracy to defraud the government of its lace, Judge of the County Court of the

issue :
The Supreme Court of Pennsylvania revenue, these are of more than usual county of Cook , State of Illinois , Your

BROKER-INTERNAL Revenue. - The opi: in Thorne v.Travelers’ Ins. Co., 33 Leg. interest to the profession. Judge Dil- petitioner, Mary Lincoln, respectfully

nion of the Supreme Court of the United Intel., 185,held thataforeign insurance LON is notonly an upright and talented 14th day of June, at the June term

States,by Hunt, J. , as to the liability of company whichhad notcomplied with Judge,but an excellent reporter. His of 1875 of the County Court, in and for

bankers or brokers to pay a special tax the act of 1868, could not recover against reports are fully equal to any other se said county, thatRobert Lincoln, whom

under the revenue laws, upon sales made the sureties of an agent for hismalfeas- ries in the United States. His head- your petitioner prays may be made de,

by them .
ance; that the certificate of the auditor- notes are concise and clear, his statements under the provisions of Chapter 86of

Railroad Aid Bonds.—The opinion of general is not absolutely conclusive evi- short, and the opinions, when delivered Revised Statutes of said State,now in

the Supreme Court of the United States dence of a previously existing but term- |by himself, always able. The notes of force , her conservator. Your petitioner

by BRADLEY, J., construing the provision inating agency.
the learned Judge, to the opinions, are

showeth to your Honor that she is a

proper perso : to have the care and

of the Constitution relating to the au
exceedingly valuable. He not only management of her own estate. Your

thority of cities, towns and counties to cites from the regular series of reports , petitioner therefore prays that her said

subscribe for railroad stock , or to issue but from the various leading periodicals conservator may be removed, and that
The United States District Court of

bonds in aid of such roads.
Massachusetts in Brett v. Carter, 22 Int ionswithin the reach of a large number legesenjoyed byherbeforeher said con

of the country , which places these opin- yourHonor may enter an order fully re

storing her to all the rights and privi

PATENT- INFRINGEMENT DAMAGES. – Rev. Rec. , 152, held that a mortgage of of lawyers who would not otherwise be servator was appointed ,andthat her

The opinion of the Supreme Court of chattels which permits the mortgagor to able to obtain access to them . A list of said conservator may be required to re

the United States by MILLER, J. As to continue in possession and tosell the the actsofCongress construed inthe store to her all the money, estate,title,

the proper rule for estimating the dam goods in the ordinary course of business,opinions, is given at the commencement leases,and all other effects withwhich

ages for the infringement of a patent, is not void per se ; that whether there ofthevolume. The great variety of le- heis chargeableas her conservator.

The Cincinnati Law Bulletin says: “This is a fraud in the particular case is a ques. galquestions arising in this circuit

, make

MARY LINCOLN .

case is an instance of the delays of jus- tion of fact ; that in Massachusetts a Ninian W. Edwards was the first wit
this series one of the most valuable of

tice so frequently complained of. It was mortgage of after acquired chattels is ness called , and testified as follows :
the Federal court reports .

commenced in the Circuit Court of the valid ; that the decision of the Supreme

Mrs. Lincoln has been with me for

nine or ten months, and her friends all

Southern District of Ohio , 15 years ago . Court of that State in Moody v . Wright,

Of the eminent lawyers originally en . 13 Met. , 17 , where the opposite doctrine

Hon. J. D. Ward. – We are glad to think sheis a proper person to take

charge of her own affairs. That she is

gaged in the case , on the side of the plain- is held , dissented from .

announce that the indictment found
now in such condition that she can

tiff, two-Thom. Ewing, Sr. , and H. against Mr. Ward, in the United States manage her own affairs. She has not

Hunter, of Lancaster , O. , died years ago ;
Court for this district , was brought to a spent all that she was allowed to spend

Recent Publications.
and Judge Coffin alone remains. Of the

sudden termination on Tuesday by the during the last year , and we all think

she is in a condition to take care of her

government entering a nolle prosequi. own affairs.
three attorneys of the defendants, one THE LAW OF ADOPTION IN THE UNITED

S. S. Fisher is dead , Judge Alphonso Taft States, AND ESPECIALLY INMASSACHU- The government by voluntarily dismiss The case was then given to the jury ,

is the present Attorney- General of the SETTS. By William H. Whitmore, A. ing the case on its own motion, admits which, after being absent long enough

United States, and A. F Perry is the
M. With an Appendix,, Containing that it has no case against Mr. Ward and to attach their respectivesignatures to a

the Massachusetts Act of 1876. Alba verdict , reported that Mrs.Lincoln was

never had. We have been acquainted able to manage and control her estate.
only one left in practice. How it will be ny : Joel Munsell. 1876

with him for more than twenty years,

with the evidence at the new trial to
After the above action was had, the

This is a neat little volume of 112 pa- first asayoungattorney, thenas alder- conservator, Robert T. Lincola ,filed his

become a serious question . Besides, forth in the title page, given above. Mrs.

there are four or five other cases com
faithful State Senator; afterwards, as Con- his hands on the 14th of June, 1875 It

RAPORTS OF CASES ARGUED AND DETER

menced simultaneously with this case,
MINED IN THE SUPREME COURT OF JUDI: gressmanand more recentlyas United showed that in cash there was $ 1,029 25;

pending in our Circuit Court, that have
CATURE OF THEState of Indiana,with States Attorney in the very court in United States stocks and bonds $ 58,000

been continued from year to year there, Tables oftheCases Reporced andCases which he was indicted . Mr.Ward filled personalobligation ofconservator, $8 ,

875 ; lace curtains, $549.83 ; wearing ap
Cited , and an Index .By James Black , the different official positions to which parel and personal jewelry,$ 5,000 ; othermany years awaiting the final result of

this case. In view of these facts, the
Official Reporter, Vol. L. ,Contain : he was elected with marked ability and items, $ 7.936.17, making a total of $ 81.,

ing the cases decidedattheMay Term , has always been considered an honest 390.25. The report covering the periodgeneral complaint of the great delay in
carrying cases to a final decision in the and casesdecided at the November and faithful officer. His many friends between May19, 1875, and June 15 , 1876 ,

showed that the conservator's receipts

United States Supreme Court must ap
Term , 1875. Indianapolis : Journal will rejoice to learn of the ending of the had been $ 11,140.35 , and the disburse

Company , printers and binders, 1876 proceedings without subjecting him to ments $6,875.97 for Mrs. Lincoln's per

pear just.”
Mr. Black takes rank among the first the cost and vexation of a trial . sonal expenses, and $ 4.264.38 for invest

TAXATION-BANKRUPT's Estate.- The
reporters. His volumes are always neat

ment in United States bonds. Tae

opinion of Register Ball, of theSixth in appearance. The opinions are very Setting Aside Wills. — The Supreme servator presenting the receipt of Mrs.
report was approved , and upon the con

Judicial Circuit, whether funds belong carefully prepared. His head notes are Court of Pa ., in Cauffman v. Long, 33 Leg. Lincoln to the Court for the amount

ing to a bankrupt estate, in the hands of skillfully constructed and in as few Int . , 212, say the growing disposition of found to be in his hands, he will be dis

an assignee in bankruptcy, are subject words as practicable givethepoints de courts and juries to setaside last wills charged.

to local taxation .
cided by the court. In this volume are. and testaments, and to substitute in lieu

Under our statute after a conservator

COMPOSITION — Breach of Contract- quite a number of important cases, thereof their own notions as to whata isonce appointed, a proceeding will not

Damages -Foreign Market - The opin- among them the case of the State v. Wil- testator should do with his property,is be entertained forhis discharge except

ion of the United States District Court son, where, on an indictment formurder, not to be encouraged . This suggestion for neglect,etc., until one year from his

for the District of Massachusetts, by Lo . after the jury hadbeen deliberating of ofthe court is timely. It is getting too appointment. In thiscase the proceed

well, J. , in a case where the parties who their verdict for thirty -two hours, and common to contest wills and have them ings were instituted in one year and a

had committed the breach of contract, after they had answered and there was set aside on falseevidence, and forlight dayafter the date of the conservator's

had failed , and proposed a composition no probability of their agreeing upon a and trivial reasons.
appointment.

to their creditors, and the question was verdict, the court discharged the jury

what damages should be allowed against without the presence of the defendant, But Few WOMEN IN THE PENITENTIARY. has anticipated the regular city directory
LAWYERS' DIRECTORY. - Mrs. Lambkin

the assets for an admitted breach of con- he being confined in jail , Held, that such –There are fifteen hundred and eighty some weeks, and published upon a large

tract. The court states the general rule discharge might be pleaded in bar of a five convicts in the Illinois Penitentiary , card a Lawyers ' Directory , containing

to be that the damages for the breach of further prosecution . In Sumner et al . v. and of these only nineteen are women . the names and addresses of the Chicago

a contract to deliver goods, is the differ- Beeler it is held that ministerial officers There being full as many women in Illi- lawyers, judges, masters in chancery :

ence in price of that precise kind of and other persons are liable for acts done nois as men , would it not be well for our is furnished for $ 1.00,and should be in

goods at the time and place of perform- | by them under an unconstitutional and / law makers, and those who administer I every lawyer's office in the city ..
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(Continued from page 308.) fact that the plaintiffs well knew of the best evidence must be produced , unless ed , but that she could not further iden

damnifies in common only with the rest action of the commissioners, they were exceptional circumstances exist, it seems tify them . There was evidence that the

of his fellow citizens." Book 4, 167. See in fact present and protested, as appears not a useless task to enumerate what envelope had been opened after the ex

also 16 Howard, Term Reports, 512 and of record ,against the action and demon- these exceptional circumstances are in ecution . Sir C. Cresswell held that the

137 ; 19 How ., 525 , and 35 How. , 82 ; 27 stration of the board. each class of documents, and to discuss reference in the paper A was not to

N. Y. , 348 ; this case refers to the deci If they were dissatisfied it was their the latest decisions thereon . another document, as being then in ex
sion in 18 N. Y. , 157 , and expressly ap. duty to have pursued the remedy given In cases where written contracts are istance , and that the reference was not

proves the same. by statute. in issue, extrinsic evidence may relate sufficiently distinct to enable the court

In Newcomb v. Horton , 18 Wisconsin , Here is a plain statute empowering to their variation , rescission , or nova to identify any document at all. Sec

566, the plaintiff sues on behalf of him the commissioners to build a court house, tion , on the ground of mistake, surprise ; ondly, that it was not proved at what

self and other tax - payers of a school and the same statute gives all parties or fraud, or it may be used in suits for timethe papers B and C were enclosed

district to prevent the collection of a aggrieved by the decision of the com- specific performance, though with great in the envelope, and the mere fact of

tax to pay a certain judgment fraudulent- missioners the right ofappeal. It seems er freedom by defendants than plaintiff's. their being found there afforded no pre

ly obtained , and to cancelthe judgment. hardly necessary to cite authorities in Where wills and last testaments give sumption that they were the documents

The first objection is in substance, that support of this position, that where a rise to controversy, this species of evi the deceased intended to refer to in the

the respondent could not bring this ac- statute confers upon public officials au- dence is admissible for the following paper A. He accordingly pronounced

tion in his own behalf, and on behalf of thority to do an act and then the same purposes :-( 1 ) to identify the document against the papers being admitted to pro.

several tax payers of the school district statute points out the remedy secured or referred to by a will or codicil , in order bate. In in the goods of Stewart the

that there is no common right or com- given to all parties aggrieved that the to its incorporation therewith ; ( 2 ) to will referred to a list ofpapers. The

mon interest of those persons in the party aggrieved must pursue his legal or ascertain the time of an alteration or evidence showed that the list wasmade

property affected by the tax ; that the statutory remedy, and that such ag- interlineation ; (3 ) to remove latent am before a codicil confirming the will. The

tax is upon and against the individual grieved party has no standing in a court biguities ; (4 ) to show that particular list as incorporated was admitted to pro

property of each tax payer ; and that if of equity. lands were acquired by the testator after hate. In In the goods of Pascall ( 19 L.

there is any injury , it is an injury to the See 15 Wallace, 227. This is the lan. signing his will ; ( 5 ) to rectify mistakes ; T. Rep. N. S. 366 ; L. Rep.1 P. & M. 606 ),

property and rights of each tax payer guage of the court. It bas been insisted ( 6) to evince the animus revocandi in am- the testator by will desired that instruc

alone,and not an injury affecting a com- by the counsel for the appellant that biguous acts ; (7 ) to recover the contents tions previously given by him the same

mon right or interest, and this objection there is a complete remedy at law , and of a will,wholly or partly lost ; ( 8 ) to re . day to an attorney's clerk should be car

must prevail. that the bill must therefore be dismissed . but and fortify equitable presumptions. ried out. The instructions were oral ,

There is no general or common inter- Such must be the consequence of the Where deeds are the matter of inquiry , but the clerk had atthe same time made

est affected bythe assessment and tax in objection is well taken. this evidence is available to prove that short notes of them in the testator's
the case . The property is owned in sev In the jurisprudence of the United they were delivered as escrows, the na : presence . Probate of the notes was re.

eralty, and each tax payer may sue States the objection is regarded as juris- ture of the condition , its performance fused. The rule was approved by Sir J.

alone, and obtain ample relief. So far as dictional , and may be enforced by the and breach ( Rym v. Campbell , 6 E. & B. P. Wilde in In the goods of Mary Sun

his rights and property are concerned , court though not raised bythe pleadings 370 ) . It is also good where fraud is the derland ( 14 L. T. Rep. N. S. 741, and L.

there is no necessity for one tax payer nor suggested by the counsel. See also ground of a claim for cancellation or sur Rep. 1 P. & D. 198 ) . There the testatrix

to unite another with him in a suit for 2 Black., 551,and 15 Wallace, 373, and render. Seeing that the great case of by her will bequeathed the residue of

this purpose. It is true, selling land for cases there cited . Lord St. Leonards v. Sugden , is not only her property save and except such ar

an illegal or void tax would be injurious We are therefore unanimously of the the most recent, but is a very important ticles of furniture as shall be ticketed or

to all persons whose property was sold. opinion that so much of the preliminary authority as to the admission of this described in a paper in my own hand

But this does not prove that one tax injunction as remains in force should be secondary evidence, we will take last writing to show my intention regarding
payermay bring this suit for himselfand dissolved, and that this action be dis- wills and testaments first. the same. " As the will did not describe

others. Their rights and interests are missed. 1.- INCORPORATION OF DOCUMENTS. the lists as then existing parol evidence

entirely distinct, and one tax payer may Lord Eldon. in Smart v . Prujean (6 Ves. that they bad been shown to her legal

obtain complete relief without making THE USE OF EXTRINSIC EVIDENCE 565 ) , was of opinion that in order that adviser, and to the witnesses who at
another a party . TO SUPPLEMENT OR CONTROL a testamentary paper duly executed tested a codicil, was excluded Sir J. P.

From a careful examination of all the DOCUMENTS OF TITLE . might incorporate another, it must refer Wilde remarked , " If the court were at

cases I have been able to find, I am sat.

isfied that the doctrine enunciated in
[From the London Law Times.]

thereto as a written document then ex. liberty to turn to independent sources

isting , in such terms that it may be as- of information and investigation, the

the abovecasesis sound, and may be LORD ST.LEONARDO V.SUGDEN AND OTHERS. certained. This opinion was adoptedby question whethershe intendedthose pa

safely followed . The leading case of Lord St. Leonards the Judicial Committee of the Privy pers to form part of the will independ

It occurs to me that in holding to the v. Sugden and others, has not only been Council, in Allen v. Maddock (11 Moo. ently of the language in which she is

contrary ( holding that two or more tax to the public the cause celebre of the P. C. 454 ) , where they held that a refer- supposed to have referred to them ,there

payers may unite in one action ) is to as present year, but it has called profes - ence in a will might be in such terms as is abundant parol evidence to satisfy the

sume that because the same state of facts sional attention to the extent to which to exclude parol evidence , as where it is court that the testatrix did intend these

exist as touching each of the tax payers, courts of justice will allow extrinsic or, to papers not yet written, or where the lists to form part of her will." But after

and because the samedefense may be in as some writers loosely call it , parol ev- description is so vague as to be incapa- consideration , he was of opinion that the

terposed in each case,that that constitutes idence to supplement as testimony of ble of being applied to any instrument courtwasnot at liberty to enter into that

a united and joint interest. That cannot intention , or as a settlement of contro- in particular, but that the authorities question , and to receive that parol evi

be true. But to authorize two or more versy, to control the most solemn of all seemed clearly to establish that where dence.

tax payers to unite in the same action, documents, viz., the last will and testa- there is a reference to any written doc 2 .-- ALTERATIONS AND INTERLINEATIONS.

it must appear that the lien , if created , ment of one deceased. ument described as then existing, in Cooper v. Borhett (4 Moo. P. C. C. 419 ;

or the tax , if collected , would be collec Accustomed as we have been for many such terms as to be capable of being as. 10 Jur. Rep 93 ) laid down the presump

ted from property owned in common. a year to turn over the pages of Sugden's certained , parol evidence is admissible tion that alterations in a will were made

There is still another consideration , not Practical Treatise on the law of Vendors to ascertain it . afier execution . In Williams v . Ashton

to be lost sight of, which I will only al- and Purchasers of estates, of his exbaus In Allen v. Maddock , the Privy Coun ( 1 J & H. 115 ) , Lord Chancellor Hatb .

lude to, namely , that generally a party tive work on Powers, of his skilfulcom: cil held that an unattested paper, which erley, then Vice Chancellor Wood, ex

that comes into court asking for equita- ment on the Real Property Statutes, and would have been incorporated in an at. pressed the rules somewhat differently,

ble relief, must first restore that which his authoritative treatise on the Law of tested will or codicil executed according saying, " I do not think it is quite a cor

he has received from the defendants. Property as administered by the House to the Statutes of Frauds, is now in the rect mode of stating the rule of law to

It may be said that these plaintiffs of Lords: versed as we were in the re samemanner incorporated , if the will or state that alterations in a will are pre

have received nothing from the defen . ports in the Irish Courts by Lloyd and codicil is executed according to the re- sumed to have been made atone time or

dants—that answer will not suffice ; the Goold, Drury and Warren, Drury, and quirements of the Wills Act (1 Vict. c . another. The correct view , as enunciat

tax payer has in fact received the labor, Jones and Latouche, which contained 26 , s. 9 ) , and that where the reference is ed in the case of Doe v . Palmer ( 16 Q.

material and money of the defendants, the lucid, comprehensive, and decisive such as to render the unattested paper B. 74 ) is that the onus is cast upon the

English & Calhoun , and if these plain- judgments of the great conveyancer, capable of identification , parol evidence party who seeks to modify the terms ofa

tiffs now represent the taxpayers of Bon author, and chancellor, it was with a is admissible. will to give some evidence from which a

Homme county, and as such seek to set feelingofdisappointment, if not conster Of Allen v . Maddock it is sometimes jury may conclude that the alterations

aside and avoid the contract under nation, that we first heard italleged that said the principle will not be extended in the will were made before execution .

which English & Calhoun performed val- hehad left behind him an invalid last (see Re Greeves, 7 W. R. 86 ) . but still In In the goods of H H. Sykes ( 28 L. T.

uable services , and expended their mo- will and testament. But as the Lord the case is good law . It was approved , Rep . N. S. 143 ) , Sir John Hannen said ,

ney , then these tax payers must do that Chief Justice Cockburn, when presiding and its principles explained , by Sir “ Slated as the rule generally is , the pre

which is equitable. in the courtof Appeal , in Lincoln's Inn , Cresswell Cresswell, in Straubenzee v. sumption is that alterations were made

I come now to the consideration of the remarked , the legal and the judicial Mouck ( 8 Jur. N. S. 1159 ), where that after execution, but jhat presumption

only remaining question which I regard mind revolts from the idea that on such able judge said : “ In Habergham v.Vin . may be rebutted by declarations made

as important in this case. Section 27, a point of business any fault can be at- iers ( 2 Ves. Jun . 204 ), it was held that before execution , but pot after. Doe v.

chapter 4, Laws of 1869 ,gives the county tributed to Lord St. Leonards. Never the testator's intention to incorporate Palmer ( sup.) is an authority for that.”

commissioners authority and power to theless, an important failure in the doc- any particular document with his will | The case of Lord St. Leonards v. Sugden

erect and repair court- houses, jails , and umentary evidence was caused by the must be gathered from the will itself. shows that the authority of Doe v. Pal

other county buildings, and expressly absence unexplained of a codicil to the In Allen v. Maddock the court went mer, as to the non-admission of a decla.

authorizes them to make contracts for will, and what is most important to the further, and held thatthe identity of the ration made after the will, is overruled.

that purpose. Section thirty - one of the lawyer, the want was supplied by ex: document to be incorporated might be It is also to be remarked that Re Cadge

same chapter authorizes an appeal from trinsic evidence of the declarations and ascertained by the evidence of the sur. (L.Rep . 1 P. & M. 113 ) is in favor rather

the decisions of the commissioners up- intentions ofthe testator, su that pro- rounding circumstances, such evidence of Lord Hatherley's way of stating the

on all matters properly before them , by bate has actually been granted of a por- being only used in aid of the construc- general presumption, than that common.

any person aggrieved, to the District tion of a will not in existence,or at least tion of what was written .” In the case ly adopted

Court of the county. Section thirty - four not produced. Seeing that it is reason before him A inclosed and sealed up in Colonel Sykes left a will with many

provides that all appeals taken from the able when persons have deliberately an envelope two sheets of paper, on interlineations and erasures ; by one of

decision of commissioners shall be dock- signed or otherwise properly executed which she had in writing expressed her them a Dr. Sykes was appointed execu

eted as other causes pending therein , definite contracts in writing, last wills wishes as to the disposal of certain mon tor. Before re -publishing his will by a

and the same shall be heard and deter and testaments, or deeds of " grant, liv : eys belonging to her, and also of her codicil , the testator mentioned the ap

mined de novo. Section thirty -five pro- ery, partition , or exchange of corporeal jewelry and other personal effects. pointment of Dr. Sykes . Sir J. Hannen

vides that the District Court shall ren- interests , and of grant, assignment, or "These papers were not duly executed. admitted evidence of this declaration ,

der final judgment, and cause the same surrender of those thatare incorporeal" On the inner side of the envelope she and granted him probate.

to be executed, or the District Court may to presume that they meant such instru- wrote as follows: “ It is my wish for my ( To be Continued .)

send the same back to the commission - ments to be the solemn and only evi- dear husband to administer the moneys,

ers with an order how to proceed, and dence of their intentions, seeing that it and for the smaller bequests dear B will THE UNION COLLEGE OF LAW.

require the board to comply with the is the interest of the public that such attend to them .” This memorandum

order, by mandamus or otherwise. Here, instruments should be upheld and litiga- was signed by the deceased in the pres . CLOSING EXAMINATIONS AND GRADUATION

then, is a plain ,simple, sensible, cheap tion ended ; seeing also that for the pure ence of two witnesses. The only sur

and adequate remedy given by statute to administration of justice the courts have viving witness deposed that after the The graduating exercises closed last

all persons aggrieved bythe action and heldit necessary, in order to prevent execution two sheets of papersimilar to week, and were in every respect grat

decisions of the board of commissioners. similar dealing, to make it one of the those found therein were placed and ifying to the friends of the two institu

The record in this case discloses the fundamental rules of evidence that the sealed upin theenvelope by the deceas- tions under whose auspicies the law

EXERCISES .
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college is controlled. Thirty - three jun was known, was simply that of presi: the prisoner and torturing every state- gent jury — the best he can get-while

iors were examined for admission to the dent , or “ moderator of the meeting ;" ment into evidence against him , qur with the guilty one the reverse is true ;

senior class of next year, of whom twen while the trial itself partook more of the prisoner is protected in every possible and, however guilty he may be,with the

ty - five were admitted, viz .: George A. character of a modern arbitration . The way againstthe prosecuting attorney,and assistance of able counsel , such as money

H. Baker, Charles 0. B. Brockway, doctrines of compurgation , wager of law, is allowed by law every privilege and help will always procure, the proper selection

Hamlet Collamore, E. F. Dunne, R. P. and a system of " legally appointed wit. in his defence that innocence even can of one or more jurors by the skillfuluse

H. Durkee , F. H.Follansbee, H. É . Had- nesses," with dutiessimilar to those of ask. In a word, few , if any of the orig- of challenges, the proper manipulation

ley, W. A. Hornsburger, Frank Hills, A. oursubscribing witness, figured largely inal reasons for the rule of unanimity of the evidence, either when given or in

C. Leland, John McKeough, S. M.Meek , in the early formation of the English remains either in criminal or civil cases, the address to the jury , or perbaps, by

C. B. Morrison, A.C. Merritt, N. A. jury The early Britons suffered the while there are many reasons for a adroitly leading the court itself into

Partridge, J.F. Rhodes, L.M. Trumbull, hardships of repeated invasion and the change. some error if an acquittal is not obtained ,

James H. Tait, Mr. Underwood. James tyranny of foreign races , kings and free The boast of the common law system a disagreement may be secured or some

C. Worrall, F. Walker, C. H. Webster, booters. of pleading was its tendency to reduce other ground laid for a new trial or ap

and M. W. Webster. Each change in the government the controversy to one plain issue read- peal; and, as a rule, with every delay

In the senior class of the present year brought new customs, new laws, new ily comprehended by the average jury: the prospect of an ultimate acquittal

sixty -three studentsreceived instruction, languages. With William the Conquer . man. Their civil litigation related chief- grows better. It is a terrible thing to

of whom fifty- two were examined for or came the new and oppressive doc.ly to questions concerning real estate, even risk the execution or imprisonment

diplomas . These are Louis Allen , of trines of the federal system ; and the wherein the issues were usually clear of an innocent man for the crime of an

Carlyle, Ill .; Benjamin R.Burroughs, of early Norman kings, conscious of the and well defined ; while on the contrary, other, and it is said with great force that,

Edwardsville, Ill.; RufusW. Bellamy , injustice of their claim to the English our systems ofpleading fail to secure the until sufficient evidence is produced to

Charles A. Berdel, F. B. Eisen Bockius, throne, sought to pacify dissatisfaction same degree of precision , and our litiga- convince the entire jury, no one should

Charles W. Butterfield, Albert W.Brick and to attach a liberty-loving people to tion , arising out of an almost infinite be placed in such jeopardy; but the dif

wood , John T. Barrow , Clarence A. Bur- their interests, by numerous concessions variety of commercial and other inter- ficulty is that no possible degree of evi

ley, William F. Congan, Geo. N. W. Car- and the establishment of various wise ests, continually presents questions that dence can convince the juror who is

roli, Wallace L. Dewolf, Thomas B. and wholesomelaws ; and among them only experts can comprehend; yet,we there not to be convinced,and there is

Drake, Edward F. Goiton , Dwight W. the trialby jury. require each of twelvemen chosen with usually little practical difficulty in secur

Grave, Adrian C. Honore, Arnold With the establishment of the Grand out discrimination , if properly chosen , ing at least onesuch juror. On the other

Heap, Robert M. Ireland, Martin 0. Assize by Hen . II , the English jury and not likely to be above the average hand , it is quite as fearful to contem .

Lewis, Hempstead Washburne and seems to have first taken its distinctive degree of information ormental capac plate that homicides and murders, not

James H. Ward of Chicago, Illinois. feature as the proper tribunal of fact ity , to weigh carefully all the intricate to speak of the infinite numberof lesser

Nathaniel Brown, of Prospect Park ; alone. and conflicting points of evidence,what crimes, should be of daily occurrence

William F.Congan ; Albert G. Crawford, The jury examined no extrinsic evi- ever the issues to which the evidence and punishments so rare . And while

of Pittsfield, Ill. ; LeFavour F. Camp- dence , but based their verdict upon their may relate, and finally to all arrive at the want of a unanimous verdict may

bell , of Macomb, Iil . ; Benjamin H.Chap individual knowledge of the facts in the the same result. When , from any rea- sometimes justly spare the prisoner, in a

man, oi Raymond, Ill. ;George B. Cha- case, and , while their number must be son whatever, one juror fails to agree far greater proportion of cases does the

pin, of DeWitt, Ill.; William Y. Cham not less than twelve , if they failed to agree, with the rest, he may candidly think it acquittal of those who clearly deserve

berlain , ofYellow Spring, Green county , the assize was afforced , that is, others his mis ortune to be thus pitted against punishment imperil the public safety,

0.; A. Lee Doud , of Gardner, Ill. ; Wil were added , until the composition of the eleven of the most unreasonable men and endanger the lives, property and

liam M.Farmer, of Vandalia, Ill. ;Thorn jury was such that twelve of them could in the kingdom ;" yet, as a matter of honor of the innocent by the encourage

H. Harden, of Pontiac, Ill . ; Ezra A. agree upon a verdict ; so that in common course, the trouble, expense and delay ment it gives to the vicious. Besides, a

Helm , of Sycamore, Ill. ; Addison w . with the practice of compurgation, a of a new trial must necessarily ensue. verdict of conviction is hardly ever con

Hastie, of Galesburg, Ill.; Silas E. Kel. verdict under such circumstances simply No stronger reason exists for the reluct- clusive, but the prisoner will always

sey, of Lisbon, Ill. ; William L.McGarry, determined the number of witnesses, or ance which the best citizens of a com- have a new trial and the protection of

of Evanston, Ill.; William R. Nichol- the amount ofevidence the policy ofthe munity feel against performing what is the Supreme court when entitled to it ;

sun, of Prince Edward's Island , Can .; law required to establish a conclusive pre termed jury duty , than the fact that,even and in ninety -nine cases out of a hun

Franklin C. Peatt, of Warren , Ill. ; Zach sumption of fact, and judgment was ren- could their numberbe composed entirely dred, upon any adequate ground , he can

W. Taylor,o ! Bloomington, Ill .; Charles dered upon this presumption. As soon of competent men-which is practically as a last resort obtain either a commuta

S. Frank , of Caledonia, Minn.; William as the jury began to consider evidence out of the question - it would frequently tion of his sentence or a pardon from

W. Rathburn, of Swedona, III.; Alfred other than their own , the practice of be impossible to arrive at a verdict at the governor. It is far more easy to

R. Rich , of Metamora, Ill.; William H. afforcement was rendered impracticable, once unanimous, and still satisfactory to protect the prisoner from the error or

Sieward , of Shipman , Hí.; Henry C. and, with the final abandonment of this each.
windictiveness of the jury than to pro

Stearns, of Watseka. Ill.;James M. Scott, custom , unanimity was regarded a neces Again , how often is unanimity rather tect the public against the incompetency

of Sterling, Ill .; Eric Winter, of New sity . Again , when we consider the his apparent than real, and purchased only or corruption of thejury.

York City ; Charles H.Wooster, of Amtory of the struggle between the king at the sacrifice of truth . Jurors are It is perhaps well said that the rule of

boy, Iil .; Robert M , Wing, of Lisbon, and parliament in reference to the royal sworn to render their verdict in accord- unanimity has grown with the growth

Ill.; James R. Williams, of Carmi, IN .; prerogative ; when judges were ap ance with their individual opinions as and strengthened with the strength of

George W. Wilbur, of Belvidere, Ill .; pointed to further the interests of the to the value of the evidence before the system itself, and having long stood

Kimball Young, of Mattoon, Ill.; and king in whatever manner necessary ; the them , and, to accede to any other opin- the test of time and filled its purpose

David L. Zook ,of Goshen , Ind. extreme barbarity of criminal prosecu- ion is to violate their oaths ; yet how well, there is a halo of veneration about

The examination was conducted chief- tions in general, especially those for po- often is the verdict the result of com- it that ought to protect it from innova

ly by the Faculty, assisted by Mr. James litical offences and thesin of witchcraft; promise and concession - a patched up tion ; yet it may be further said that a

P. Root and Edward Roby. The Hon . the bloody details of State Trials and affair, and not the real opinion of any? mode of trial developed hundreds of

Thomas Hoyne, Chairman of the Board Parliamentary impeachments, we seem How often, too, does the verdict depend years ago may, in its strictly original

of Management of the College, James L. forced to assent to the assertion that to upon the opinion of the juror who, from form , be no better adapted to ouraltered

High, and other lawyers,being present no one human institution of the past any reason, good or bad, wields the circumstances than is a system of plead

at portions of the examination. The does the world owe so much for the pres- greatest influence among his fellows. ing, or of real estate law, both of which

entire senior class exhibited a high ervation of civil and religious liberty as Again ,in many cases involving questions have undergone numerousmodifications

standard of excellence. to trial by jury ; and the very life of the relating to damages, there is frequently and have been improved thereby.

The programmeofthecommencement system itself was the rule of unanimity. no better way of arriving at a unanimous The objection that in capital cases , as

exercises consisted in the reading of es Under such conditions of oppression verdict than by a kind of a “ hotch pot ” a measure of precaution , the verdict

says, of which there were six, and for and ignorance was theEnglish jury grad proceeding, by which the average opin : ought to be unanimous, derives the most

which there was a prize of $50 offered ually developed, and it was while con ion of the whole respecting the amount of its force from the remembrance of the

by H.O.Horton, for the best essay upon templating rather the struggles of the constitutes the verdict, or the basis of it ; bloody times of the Star - Chamber Com

a legal topic The judges of the essays past, than the possible needs of the fu- and if, before they resort to this, they mission , and is equally applicable as an

were Hon. I. N. Arnold, Judge R. H. iure, that the founders of our Republic shall have discussed the merits of the argument for the abolition of capital

Forrester, and James L. High. Judge gave such weightand prominence to this case among themselves, which is all the punishment altogether, and undoubted

Doolittle presided over the exercises, palladium of liberty." While our en- law contemplates in any case, they may , Iy had its effect in causing the provision

and Hon . Thos. Hoyne, chairman of the tire system of government is radically to use the expression of the stock bro- of our statute which leaves the death

executive committee, was present. There different, the structure of our courts and ker, be divided into bulls and bears; and, penalty to the discretion of the jury. I

was a large number of students in at their administration of justice is scarcely in that case, it lies in the power of one would not change the statute in this re

tendance, and much interest was mani- less different. Our judges hold their or two to make the unanimous ( ? ) verdict spect, but, out of abundant caution,

fested in the proceedings. The first offices for definite periods, are appointed either much more or much less than is would still require a unanimous verdict

essay was read by A. D. Rich, who was by the people, responsible only to the adequate or just, thereby laying the to iuflictdeath ; but in all other cases

awarded the Horton prize. It is as fol. people, and err, if at all , in the interests foundation for a new trial or an appeal. let three-fourths, or some other number
lows :

of the people. The tendency is strong, Forsyth , in summing up a discussion of less than all , be competent to return a

UNANIMITY IN THE JORY. especially in popular governments to this question pertinently asks : “ Since, verdict.

mitigate the force of all rules that seem, then , the chances against a real unanim But the strongest argument I have

Hallam calls the requirement of unan- under any circumstances, to bear heavily ity are very great, and the temptation to met for the retention of the rule of una

imity in jury trials, " that preposterous upon the individual; and popular sym- apparent unanimity is strong, ought a nimity is, that it necessitates a thorongh

relic of barbarism .” It is my purpose pathy is apt to be with him , who, for the rule to be maintained, the tendency of consideration of each case ; that the

to inquire whether, in " these days of time being, seems most to need it ; and which is to bring aboutsuch results ?" — views of each individualof thejury must

grace and rascality,” our juries, in the a question frequently presenting itself is, ( Trial by Jury, 207.) be considered by all the rest ; that the

State courts at least, should not be per. whether this tendency, though good in As to civil trials, he answers the ques evidence will be scanned from every

mitted , under proper restrictions , to re- itself, may not be carried too far in the tion in the negative, but in criminal point, and hastily formed verdicts rare.

turn as their verdict the opinion of an structure of our jurisprudence, in our cases, on account of the more disastrous Aside from the remarks heretoforemade

adequate and proper majority. To dis- administration of justice and in the for- consequences that may possibly follow in reference to the practical working of

cuss the subject properly, it seems al mation of ourstatute law ? The latitude an error, it is thought by many, and he the system , the only way that occurs to

most necessary to review the conditions now allowed the prisoner in criminal among them , that the rule should still me of meeting this argument - and I

under which the prevailing rule of cases is proportionally wide as it for- be retained ; because, for some reason think it on the whole fully adequate - is

unanimity originated, in fact the history merly was restricted ; and the “ benefit hardly apparent, it is said the opinion of to provide that in no case shalla verdict

of the jury itself ; but the limits impos- of a doubt " is made to “ hide a multi- the twelve is much less liable to be erro- other than unanimous be received , un

ed in respect to time forbid only the tude of sins " and shield a multitude of neous than the united opinion of nine til the jury shall have had ample time
briefest allusions. sinners. or ten or any other number, without re to fully consider the case in all its bear

In the first place, the so -called jury Treason, as a crime, either against gard to the motives that may influence ings, the minimum of this time to be

systems of the variousnations of Europe, State or national authority is here prac- the dissenting jurors. Some one has fixed by law , and to be increased is the
seem to have differed from the moderu tically unknown, while the number of said with truth that an innocent man discretion of thecourt . This is no fancy

English jury particularly in the follow . crimes punishable with death is reduced charged with crime would often choose provision. It has long been the custom

ing points : The number often varied from one hundred and sixty-four in the to be tried by the court, if the law would in Scotland , and in various governments

from twelve; unanimity was not usually time of Blackstone,to one in someStates, permit, while a guilty one, seldom or on the continent, and bas been repeat .
required ; the juries were in all cases, to none in others. never; each regarding a júry trial as edly urged in the English Parliament.

judges as well of the law as of the fact, The rules of evidence have been re- usually conducted, much less liable to Although it has been intimated that

the position of the chief officer connect- duced to the nicest precision. Instead do him justice than no jury at all . The the entire abolition of the right to trial

ed with the court, by whatever name he l of the crown advocate eagerly quizzing innocent man, too, will select an intelli- l by jury in criminal cases, might contra
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CIES.

vene the spirit of the Federal Constitu- privileges, the husband was held indi' possible commentaryupon the thorough sketches of the following judges and

tion , yet, since the various decisions up- vidually responsible by law for the con- and efficient course of instruction which members of the bar :

on the scope of theearly amendments to duct of his wife; he had complete con is here pursued:

that instrument, the proposed change trol over the effects and person of his All of which is respectfully submitted.
Sidney Breese, John Dean Caton,

would hardly be held to contravene its wife. Mr. Heap proceeded, in his well ISAAC N. ARNOLD, Thomas Drummond , H. W. Blodgett,

provisions; and though it might neces written essay , to expound the technical
James L. High, Com. Erastus S. Williams, John A. Jameson ,

sitate an alteration of our State Constitu- | ities of the law to the remainder of his R. H. FORRESTER,
H. McAllister,Joseph E. Gary, W.

tion , that should not be considered a class in a manner which testified to his * The authors of the above essays re

very serious objection.
knowledge of his subject, and his famil- spectively were as follows:

Henry Booth , Wm . W. Farwell , John

To recapitulate : With scarcely an ex. iarity with these nice law points. He is Unanimity in the Jury ,” Albert R. G. Rogers, Samuel M. Moore , Martin R.

ception , the requirement is contrary to considered as one of the first in his class, Rich, of Metamora, III. M. Wallace, Lambert Tree, James R.

the spirit of our civil institutions, it be- and will no doubt make hismarkin the Eminent Domain ,” Geo. W. Wilbur, Doolittle, Norman B. Judd, RobertHer

ing required, as it occurs to me, in but noble profession which he has selected. of Belvidere, Ill .

one other instance-the execution of cer.

tain powers. Ours is a land of majori- with an essay on

Next came Mr. James R. Williams, “ Husband and Wife,” Arnold Heap, vey, Van H. Higgins, Corydon Beckwith ,

ties. The laws are made and repealed; Uses.” This subject, he said, would not

“ The Doctrine of of Chicago, Ill . Joseph P. Clarkson , M. F. Tuley, Charles

" The Ethics of the LegalProfession ,” Carrol Bonney, J. M. Walker , Lyman

the courts institutedand abolished,and be regarded with a great deal of interest Chas. S. Trask ,of Caledonia, Minn.
the judges, of the State , courts at least, by persons who had not studied the

Trumbull , E. G. Asay , S. A. Goodwin,
“ The Doctrine of Uses," James R.

both elected and impeached by majori- matter fully,but it was full of interest Williams, of Carmi, Ill.
Charles H. Reed , John Van Arman,

ties. The final decision upon the con: to those who had bestowed time and “ The Feudal System in England,” W. Wirt Dexter, Thomas Hoyne, Elliott An

stitutionality of a law ,andtherightsof thoughtupon it. He explained the ori W. Rathburn, of Swedona, Ili. thony, Hamilton N. Eldridge, I. N.

parties under it, is determined by a bare gin of the subpoena,and the administer. Judge Booth then announced that he Stiles, Leonard Swett, L. L. Bond, James

majority. Though the fundamental law ing of the oath. His essay was an ex. had thehonor of reading the list of

of the land, in onesense,maybe said to tremely long one,and he maintained his graduates upon whom the facultyhad B.Bradwell.
havebeen originally established by the ground by means of numerousquota- thehonor of conferring the degree of Judge David Davis, Gov. Beveridge

unanimous consent ofthe people then tions and references,displaying thereby bachelor of laws. Thechairaccompa and Hon. Lyman Trumbull head the list
nied the reading of the names, 50 in in the second volume. Members of the

upheldand vindicated, and provides un search, and a thorough understanding of number,with a few remarks, upon
send: bar visiting thecentennialand examinder certain exigencies for itstemporary the law points covered by his theme.

suspen. ion and the substitution of mili Mr. George W. Wilbur instructed his after which the diplomas wereinformal? | ing these albums will feel almost as if

We intrust our most sacred and vitalin- Domain ,”in a strong essay, which was
tary rule, by the requisite majorities. hearersupon the subject of " Eminently presented to the graduates by Mr. V. they were surrounded by their friends

B. Denslow .

terests to the watchand ward of the ma. filled with erudition. This young gen David L.Zook, in behalf ofthe class,Atthe close of the proceedings, Mr. attending a bar meeting in Chicago.

jority or to its representatives, nomatter tleman possesses the gift of a fine voice ,

who compose that majority, or how itis coupled withan admirable presence.
came forward , and, with an appropriate

THE ILLINOIS PRESS AssocIATION AND

obtained ; yet we tie our hands and give

to those who abuse their trust, perfect Rathburn, on

The closing essay was by Mr. W. w . speech , presented a photograph of all THE RAILROAD3.—The Illinois Press As

" The Feudal System in the graduates, by Brand,toJudge Booth, sociation held its annual meeting at

immunity if they shall be able, by any England." He explained the theory of as a mark ofthe esteem in which he was Joliet last week. Its session occupied

means, to procure one to sit in j;dgment thefederal system from a legal stand- held by themembers.

on their case and say, “ I forbid .” Fraud, point, and in doing this he gave a great three full days. The members of the

peculation and open robbery are prac- deal of history that was highly inter- LVI. NEW HAMPSHIRE REPORTS: Association visited the Penitentiary, the
ticed in every branch of the public seresting.

vice. Our system of requiring pecuni After the reading of the essays ,the

We are under obligations to the Hon . StoneQuarries,the Iron and Steel Works,

ary bonds frompublic officers,toofre- prize, a check for $ 50 from 0. 8.'Hor Joan M. SHIRLEY, official Reporter, for and other places of interest. On the

quently results only in visiting penalties ton Esq.,was by the unanimous decree advance sheets of the LVI. Volume of eve before their departure they were

implicit confidencein the integrity of Rich ,ashaving the best written essay, take the following head -notes :

upon those whose greatest fault is too of the judges,awarded to Mr.Albert R. NewHampshire Reports,from which we entertained by the citizens with aban

quet and ball . There was a very large
men ;for the corrupt, defaulting officer, and treating thesubject in the most mas

when caught and prosecuted, too often terly manner.
INTEREST ON LEGACY — CONSTRUCTION OF attendance this year. The Association

bides himself, both from the public and
WILL AND CODICILS - CUMULATIVE LEGA- passed resolutions expressing its appre .

The following is the report of the

his bondsmen , behind the jury. It is ciation of the courtesies it had received
Rice v. Boston Port and Seaman's Aid

upon rocks like these that republics judges :

founder. The requirement ofunanimity To the Honorable, the Faculty of the Union Society . - p. 191 .
from the city , citizens and railroads of

would not exist to day, either in Eng College of Law : The rule in this state is, that a pecu- the State. Of all the railroads, none,

land or America, but for the Star -Cham . GENTLEMEN : The undersigned , bav- niary legacy, payable generally, without have extended to the Association more

ber trials ofGreat Britain ;and whatever ing been designated by yourbody as a designationof any time of payment, is courtesies than the Alton and St. Louis

revolutions are yet to sweep over us, the committee to examine the various essays payable at the end of oneyearfrom the
world will never again see sustained ,for submitted by membersof thegraduat- death of the testator, without interest; and the Baltimore and Ohio. While the

any length of time, a similar tribunal. ing class competing for the Horton prize, and that if not then paid , it bears inter- Association was in session,Mr. McMullen ,

And as the memory of those times fades, beg leave to submit the following as their est after the expiration of the year. General Superintendent of the former

let us hope for a more reasonable pro- report.
Considerations which should govern road , telegraphed to President Rounds

cedure in trials by jury.
Sixteen essays have been submitted the court in determining whether lega- that he would place at the disposal of

" The Ethics of the Legal Profession ,” for examination, the author's names be- ciesgiven in separate testamentary in

by Mr. Charles S. Trask, was a logical, ing withheld, and the essays being des- struments are cumulative or substitu- | the President a train to take the mem

labored production . He treated upon ignated respectively by the letters ofthe tionary, discussed . bers to the city. The Association ex

the subject of the morality of the bar, alphabet from A to P inclusive. We de A. R., in her will, named the defend
anddenounced in strongterms the ten- sire to give expression to our sense of ants among a number of other benevo- pressed its thanks to the worthy and

dency of many young lawyers to prosti. the high degree of merit displayed in lent societies to whom she gave $5,000 efficient Superintendent by telegraph .

tute the profession by lending them all of the essays submitted, many of each , and, in a codicil executed about a The following resolutions relating to the

selvesas willingtoolsto thebasestof which exhibit a familiaritywith thesub- yearafterwards,named them in another Baltimore and Ohio road were passed :
schemes and schemers. He spoke of the jects discussed, as well asan originality list of other benevolent societies to

WHEREAS, The Baltimore and Ohio

manymushroomso-calledlawyerswho ofthoughtand avigor of expression whom she also gave $5,000each.Held, Railroad Companyhaving,in the spring

sprang into existence in a night,with which would docreditto older members (Smith,J.,dissenting),that,under the of 1874,extended to this Associationthe

out any pretense whatsoever to prepara of the profession. In this view we re circumstances shown at length in the courtesy of a free train from Chicago to

tory training,and essayed to push them- gard them as equally creditable to their case, the second bequest shouldbe re- Washington, Baltimore,and return, en

selves into the ranks of the legitimate respective authors , and to the faculty garded as substitutionary for the first.
abling us to make one of the most pleas

practitioners of the law , and , with bra and corps of instructors under whose PRACTICE - REFERENCE OF CAUSES.
ant excursions ever enjoyed by this

zen effrontery, sought to aspire to noto . tuition these gentlemen have been pre- Gray v . White Mts. ( N. H.) Railroad.
Association , and

riety, if not reputation, without a scin- pared for the bar. In view of the high

tilla of a foundation to work upon. Mr. merit of all the essays presented, the
An order was made by the Circuit ofthe line atChicago, in a recent courteous

Whereas, Mr. C. M.Wicker, Gen'l Agent

Trask's essaypartooklargely of a relig: only regret entertained by yourcommit- court,sending an appeal from an assess; communication to the officersandExec

iousand moral tone throughout. The tee in the discharge of their duties, is ment of land damagesbythe railroad utive Committee,while deprecatingthe

essayist took the ground that the lawyer that they have butone prize to award. commissioners and selectmento arefe- fact that under the recentactionof the

could be true to his client and yetbe All of the essays have been carefully ree fortrial;butnoaction wastaken Louisville Railroad Convention this

true to hismanhoodand dignity. " If he read and their comparative merits thor- under the order by reasonof exceptions company cannotdeviate from the trans

could successfully blend the two, he oughly,weighed and discussed bythe which were transferred to thiscourt portation rates there made,hewillbe

would attain to the highest dignity ever committee,and it is our unanimous con
glad to furnish, on proper notice, a spec

accorded to man . clusion that the essay marked “ B,” en- decision here, the statutewas amended ial train and special conductor,andaf

Mr. Arnold Heap, followed with an titled, “ Unanimity in the Jury,” occu- byexcluding such cases from its opera: ford every possible facility for a pleasant

essay on “Husband and Wife .” He pies the first rank, and tbat its author is tion . Held , that the order of reference
excursion.

should be rescinded .
wished his audience to go back with him clearly entitled to the Horton prize. Be it Resolved, that this Association ex .

to the early period of the Saxons, and Your committee , having been also tends to the Baltimore and Ohio Rail ,

view the condition of the woman in that requested to designate six of the essays LEGAL ALBUMS FOR THE CENTENNIAL. road its sincere thanks for past courte

period. Manmight disfranchise ,but he exhibiting most merit, for the purpose C. D. Mosher of 951 Wabash Avenue, sies, and toMr. C.M.Wicker,especially, its

never could legislate herout of exist- ofbeingpubliclyread at the graduating has produced the mostbeautifuland general agentatChicago, for his courte

took to himself awife owned and pos- following as, in their opinion , entitled to artistic photographs of the prominent posalthereinmade.

sessed her, and all the goods and chat such distinction : men of Chicago we have ever seen . His Resolved , That while it is not deemed

tels which she brought to him . He was B. “ Unanimity in the Jury." photographic and historic patentalbums advisable at this time to make arrange

likewise made responsible for all her L. “ Eminent Domain ."

debts . He became liable for all her re H. “ Husband and Wife."

for families, churches, colleges, members ments for a general excursion of ihe

Association, yet those of its members

sponsibilities before marriage, and if she C. " The Ethics of theLegal Profes- of the bar and ministers, are a new fea who visit the Centennial will bear in

wished to recover money or property sion .” ture. One page is devoted to the photo- mind the kind courtesies before alluded

due her before marriage, her husband I. “ The Doctrine of Uses."

might either join with her in a legal pro

graph of a person the next to a brief to, and endeavor to reciprocate them by

P. “ The Feudal Systein in England .” our individual influence and patronage ,

ceeding, or he might prosecutea claim In concludingtheir labors, the com- sketch , giving the leading eventsof his esteeming it, as we do, to be one of the

on his ownaccount. This wasfor along mittee desire to congratulate theprofes- life. Mr. Mosher has devoted twoof most pleasant, safeand satisfactory

time the common law . The law afore- sion and the public, that we have , in these albums to the bench and bar. The routes in visiting the Centennial and the

said also allowed the husband to beat Chicago, a law school which is already first volume was sent to the centennial East.

his wife for certain offenses, with a whip taking rank with the oldest and best Resolved, That this resolution be spread

or with his fists ; for other offenses the schools in the country , and whose grad
some weeks ago, the second as soon as

upon our minutes, and that the presi.

husband was permitted to inflict slighter uates exhibit by their high scholarship completed will follow it. The first vol. dent and secretary furnish Mr. C.M.

chastisements. To offset these heavenly and professional attainments the best ume contains the photographs and Wicker with a copy of the same.

p. 182.
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suit , in the highest court of a State in premeCourt, in thematter of theposses , deas, in order thathe could sign it. Con- entry and sale of public lands without

which a decision in the suit could be sion of the dredging machinery and siderable side discussion ensued between charging, or receiving directly or indi.

by petition to the Court of Appeals it. / property was taken , on a writ of replev : ber, hence there will be considerabl
e

fee is set down in the law must still be

self, and the other by petition to a judge in issued by the SupremeCourt of Cook time for the parties interested to
bring performed by the officer withoutcharge, .

Caicago LEGAL NEWS.

ar- color of his office, ofany money or thing
LEGAL NEWS. regulareorder of proceeding under the himself free, when the case shall

gued in the Supreme court, in order to of value that is not due to him , or the

We think, therefore, that the judgment pass upon it. It was very certain that taking of any money or thing of value,

of the Corporation Court of the city of the question was one that ought to be by color of his office, in excess of what

SATURDAY, JUNE 24, 1876 . Alexandria, is the judgment of thehigh passed upon by the Supreme court. If is due him , or before it is due to him .

est court of the State in which a decis- ihe Supreme court was of opinion that The fees of the Register of the land

ion of the suit could be had , and that we the District court had summary jurisdic- office are prescribed by law, and it is a

mayre -examine it upon error. tion in this matter, the case, of course, general rule that no public officer may

The Courts. Without stopping to discuss the other would be dismissed . If, in the judgment lawfully take any other fees or rewards

question presented by the motion, it is of the Supreme court, the District court for doing anything relating to his office

sufficient to say that we think the case bad not the summaryjurisdiction which than such fees as some statute in force

involves the consideration of a Federal was invoked, then the case might be re- gives him .

UNITED STATES SUPREME COURT. question . The proceeding in the Dis- tained there, and could be disposed of The statute law of the United States

trict Court was under the authority of at that time. Had there not been so allows the following compensation to
GREGORY V. MCVEIGH .

the United States and its validity is much feeling on this subject he would Registers :

FEDERALQUESTION - WRITOF ERROR TO drawn in question. have had no doubt that this was a proper First. A salary of $ 500 a year.

STATE COURT- HIGHEST COURTOF STATE . Motion to dismiss denied. case to take to the Supreme court. He Second. A commission of one per

1. Where, by the laws of a State , anappeal can did not believe it was the intention of centum on all moneys received at the
be taken from an inferior court ofthe State to the

U.S. CIRCUIT COURT, N. D. OF
congress to give the District court exclu- Receiver's office of his land district.

highest court of thesame, and that leave has been

ILLINOIS. sive jurisdiction in anything. It was
refused in any particular case , in the regular or

Third. A fee of five dollars for filing

der ofproceeding -- the refusal not beingthesub. neither his duty for pleasure to pass and acting upon each application for
ject of appeal- a writ of error , iftherebe a " Fed .

JUNE 19, 1876 . upon any questions passed upon by the mineral lands.
eral question ," as it is called in the case , properly

lies under section 709 of the Revised statutes,to BANKRUPTCY SALEOFR PERSONALASIBOP hadbeen brought up here to be deter- wordsfor writing done in the land office

Circuit or District courts except what Fourth . A fee of 15 cents per hundred

the inferior court, and not to the highest one.
2. A Federal question exitswhen, in a suit by a RIGHTS OF PURCHASERS NOTICE SUPER: mined now. If there was any question in establishing claims for mineral land.

person who seeks to recover property, on the VISORY JURISDICTION - RIGHT TO GRANT about this case at all , with reference to

ground that a judgment and executionon it by a
Their compensation for one year, inA SUPERSEDEAS – REPLEVIN IN STATE

court of the United States, interpreting a staute of COURT.
the court granting a supersedeas, there cluding salary, commissions and fees,

the United States, has deprivedhim of the prop .

erty in violation of the first principles of law , the On Saturday , June 3d, the arguments on behalf ofCrane &Hodgkins, made
was no question that when Mr. Cooper, shall not exceed 3,000 dollars.

defendant sets up a title under that judgment and of counsel were heard before the Hon . It is further enacted that upon satis

execution, and the decision is against the title so an application for a writ of replevin , he factoryproofthata Register has charged

set up.
David Davis, Associate Justice of the

Supreme Courtof the United States, in The question as to whether these parties authorizedby law , heshall forth with be
was guilty of a gross contempt of court. or received feesor other rewards not

Chief Justice Waite delivered the the Chambersof Judge DRUMMOND, on

opinion of the court. the motion for a supersedeas from the the District and Circuit courts to deter
have been in contempt or not was for removed from office.

The motion to dismiss this cause for decision of Judge Drummond, of the mine. Thereupon Judge Davis directed oaths required by law or the instructionsHe is also required toadminister all

want of jurisdiction is denied.
United States Circuit Court, to the Su

“ A
his

ned'inthiscourt. " Revised Statutes, & Judge Blodgett confirmed, somemonths that inasmuch as the property had been it isplain that the compensation ofa
. be remembered that

From all these provisions of the law

709.
ago ,

The Court of Appeals in the highest to Conro & Carkin, and subsequently tractsmade, and the season pretty weli Register of the landoffice isdefinitely

Court in the State ofVirginia . If a de: JudgeDrummond reversed the action of advanced, hewas of the opinion that it fixed bythe statutesofthe UnitedStates,

cision of asuit could be had inthat Judge Blodgett,and decreed the right of would beabouttheproper thing toplace and that it is notlawfulforhimto

before we can take jurisdiction,and then possession to Crane & Hodgkins, the or: the property in the hands ofa receiver charge or receive any other fees or re

can only examine the judgment ofthat account to the latter for the profits aris- of. The great difficulty, he said,existed anythingrelating to his officeof Reg

which that court cannot take jurisdic. used it . An application was thereupon tiveparties; itwas entirely wrong to go
ing therefrom during the timetheyhave in thebadfeeling between the respec

It is the aim of the law maker in fix

tion, wemay re-examine thejudgment madefor an appealto the Supremecourt, into thestate courtforthepurpose of ing the fees of a public officer togive

of the highest.court which,underlaws which was refused by JudgeDrummond, obtaining thepropertyin question when himwhatwillbe sufficient topayfor

of the State,could decide it. Downham who intimated, however, that if they it wasin the bankruptcy court of the doingthe duties required of him . It

The Court of Appeals 'has revisory ju- thought an appeal would liefrom his de- United States. That,however, wasa

risdiction over thejudgments of the cor- cree,where it was made under thesu: matter
, he said,betweenJudges Drum. thing which it is the duty ofthe officer

poration Court of the city of Alexandria, pervisory jurisdiction given theCircuit mond and Blodgett.He thoughtthere to do is set down in the fee bill. But a

butparties arenot permitted,in the class present the matter before Judge Davis. fested by eitherside. This piece ofliti- whichwillmake the office sufficiently

was not a spirit of compromise mani- salary, or commission ,or fee is givenhim

of cases to which this belongsto take Therefore,when Judge Daviswas in Chi- gation isbecomingquite interesting, and remunerative in the judgmentof the

matter of right toleave for thatpurpose ly presented to him and he took itunder wisest tosay. The UnitedStates Su- feeis fixed the officermust take thesum

mustfirst beobtainedre Two modes for advisement. Prior to this,however,the preme courtwill not meet before Octo- given, and the applicant mustpay it and. for which

thereof. If the petition is presented to County, from thepossession of Conro & about a compromise in the matter.
or rather are regarded as covered by the

a judge and he denies it generally, with. Thiswas done after the decision ofJudge salary. The commissions or fees given

out more, it maybe again presented to Drummond. We are under obligations to C. S. VA- for other matters.

the court. But if the judge to whom the

application is made “ shall deem the sembled in Judge Drummond's cham- the following charge :

OnMonday, June 19th , the parties as RIAN, U. S. Attorney at Carson City , for
In the next place, it will be advisable

to ascertain as clearly as may be what

judgment, & c ., plainly right,” and reject bers to receive the decision of the asso the duties of a Register are in reference

it on that ground, if the orderofrejecciate justice. Judge Davis said this case U. S. DISTRICT COURT, NEVADA . to these applications for mineral lands,

tionsball so state, noother petition shall presented no difficulty for him when it aud then , having a knowledge of his du

afterwards be presented to the same pur
JUNE 13, 1876.

was first heard , but he had since then ties and his lawful fees, you will be able,

pose . (Code of Virginia, 1873, chapter turnedthematter over in his mind a THE UNITED STATES I trust, without difficulty, to come to a

178, & 10.) Thepartiesareleftfree to good deal,and the first impressions he
right decision upon the main question in

present their petitions to thecourt or to badabout ithadbeen confirmed. The ADOLPH Waitz, Registerer ele United States Land thiscase,viz.: whether money wasta

a judge thereof,asthey may find it most only point that was argued and thathe THE DUTY OF U. S. LAND REGISTERS -FEES ken by the defendant from the prosecu
convenient or desirable.

had considered at all , was whether there -EXTORTION CANNOT ACT AS ATTOR trix for the execution of his official du

It has long been settled that if a cause
NEYS IN MATTERS BEFORE THEMSELVES.

ty, when either no fee was due for thecannot be takento the highestcourtof wassucha question growingout of the

The indictment was for extortion of service, or when a less one was due than

a State except by leave of thecourtit: maryjurisdiction, as oughttobere- money asU.8. Land Register. The pros- he took.
By section 2478 of the U. S. Revised

application madeto grant the leave, is come to theconclusionwhen he had Esq. Hon . C.E.DeLong was counsel Statutes, the Commissionerofthe Gen

equivalent to ajudgment of affirmance, heard the case,and reflection had con- for the defendant. The charges upon eralLand Office,under thedirectionof

and is suchafinal judgment asmay be vinced him that he was right,thatthe which the trial was basedarethatMr. the Secretary of theInterior, is authori

made the basis of proceedings under the case ought to go to the Supreme court for Waitz received $ 200 for obtaining a pat- zed to enforce and carry into execution

appellate jurisdiction of thiscourt. its opinion . He did not want to express ent, and thatthis fee was in excess of by appropriate regulation, this statute in

(Railroad Co. v. Railroad Co., 13 Howard, any opinion asto whether the District the amount he wasentitled to receive as relationtomineral lands. He hasmade

80. ) court had jurisdiction in this case or not. Register of the Land Office . The main these regulations, and I will now call

In the present case, the Court of Ap- It allturned on this point in his opinion . facts, we believe, were not denied, but your attention to some of them .

peals has no power to review the judg- Nor had he read the evidence with a the plea of the defendant was that the From these instructions you will see

mentof the court below. It cannot even view to ascertaining anything in relation money was paid to him as an attorney. that the duties of Register extendover,

entertain a motion for leave to proceed to the merits of thetransaction. A good The case of the guilt or innocence of the and have relation to everything that is

A judgment has been rendered by the deal could be said on both sides of that defendant ofthecharges preferred would done, from filing the application until

highest court of the State in which a question . It was one of great impor- seem to depend upon whether or not he the papers are sent to Washington with

decision can be had. The Court of Ap- tance, and he knew of nodecision in this could lawfully act as attorney in a case, his and the Receiver's opinion on them.

peals has never, in fact, had jurisdiction. country, either by the District court or the proceedings of which were to be It is true he is not bound to draw up the

A suit cannot be taken there, except by the United States Circuit court, that conducted before him as U. S. Land Reg- paper called an application, but if he

upon leave, and that leave has, in the exactly met it. In his own opinion ister. The case is very fully stated by does he can lawfully charge but 15 cents

regular order of proceeding, been refused there were grave doubts whether the Judge Hillyer in his charge to the jury, a folio of 100 words for writing it . So as

in this case . From this refusal there can District court had summary jurisdiction the principal portion of which is here to other affidavits.

be no appeal. Everything has been done of this matter; and, although, as he had given : As I have alredy stated , for doing

that can be to effect the transfer of the stated before, he bad no fixed opinion Section 5481 provides that " every offi- anything pertaining to his official duties

cause. The rejection of a petition by upon that question, yet he thought it cer of the United States who is guilty he must take such fee as the statute

one judge does not prevent its presenta was right to the party, under the rules of extortion, under color of his office, gives him . If the statute gives him

tion to another. Here the petition has applicable to all courts granting a writ shall be punished by fine,” etc. none he must still do the dutyand take

been presented to each and every one of of supersedeas, to be allowed to take the It is important at the outset that the no fee as in the case of applicants in

the judges and they have all rejected it case to the Supreme court. He did not jury should have, and bear in mind, a land cases.

because the judgment was plainly wish to go on and give his opinion at all. clear definition of the offense of extor It is not denied that the defendant

right.” Thus the doors of the Court of Although he had a strong opinion as the tion with which thedefendant is charged . took a larger sum of money from Mrs.

Appeals have been forever closed against case exists now , he did not wish to give Extortion , then, is thus defined : It is Grandona than he was entitled to as

the suit , not through neglect, but in the any at all upon the question , reserving the unlawful taking by any officer, by Register, but his plea is that the money
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BURG,

Error to the District Court.

a

was taken as an attorney's fee, not as a v. Pierce, 11 H.C. L , 686 ; Western Sav- part of the machinery which the law bill, pending upon appeal in this court.

Register's fee. ings Fund v. City of Philadelphia , 7 Cas. , has provided for the enforcement of the The complainant claims that he is enti

This plea of the defendant has re 185 ; Addison on Torts, 731; Lacour v. revenue laws. Their object is to furnish tled to the rents and profits of the land

ceived much consideration on mypart, City of New York, 3 Duer's Rep., 406 ; the government with evidence of the after theexpirationofthetime fixed in

and the result is, that I consider it per- City of Pittsburgh v. Grier,10 Harris, 54 ; daily business ofthe distillery, andwith said deed, one year from the date there.

fectly clear and so charge you, that the Pottstown Gas Co. v. Murphy, 3 Wright, the means of detecting frauds. They of, when authority was given him by the

defendant while Register could not law. 263.
are to be preserved two years for that deed to sell the land. The defendant

fully act as attorney for any applicant Robert N.Wilison , assistant city solic- purpose, and are to be produced for the admits the execution of the deed, ad

for apatentwhoseapplicationwasfiled, itor, (with whom was C. H.T. Collis,city inspection ofthe proper Government mits his continued possession as charged,
and the proceedings on which were to solicitor), for defendant in error. officials whenever demanded. They are, but denies that the complainant is enti

be conducted before him and in his The supplying of water is discretion- in a sense, part of the distillery itself, tled to the rents and profits of the land

office . ary with the city ; therefore, where the and as much subject to inspection and as claimed .

Many of the duties of the Register are circumstances complained of as working use for the purpose of securing the pay The deed is exhibited with the bill ,

of a judicial character and require the an injury, are the same as if the work ment of the revenue as the building or and is in the ordinary form of a convey.
exercise of his impartial judgment. He had notbeen undertaken, it is not liable. any part of the fixtures or apparatus. ance in trust for creditors, with authority
should see that no fraudulent claim is Wharton on Negligence, sec. 264 ; Carr False entries therein , or an omission to in the trustee to sell at the expiration of

enforced against thegovernment. He . Northern Liberties, 11 Casey, 324 ; make such entries as the law requires, or one year, if the debts be not paid. The
has to pass upon the regularity of all the Grant v . The City of Erie , 19 Sm .,420: a refusal to produce them upon proper deed has no stipulation whatever in re
proceedings, and how can he do this im- City of Atchison v. Challis, 9 Kan.,603 ; demand , will subject the distillery to gard to the rents and profits, and cor
partially if he is the paid attorney of Mills v. City of Brooklyn , 32 N. Y., 489. forfeiture . tains no waiver of the right of redemp

either party before him ? The maxim causa proxima non remota The possession of the books in this tion in the event of a sale by the true .

But if this thing might lawfully be spectatur, is applicable. Penna . R. R. v. case was not obtained by means of any tee. It seems that pending this litiga

done, a more serious evil would result Kerr, 12 Sm ., 353. judicial proceeding. The seizure was tion in the court below , the case of
from the power it would give the officer The Court.–The claim here is not for not by virtue of any warrant issued by Swanson & Gray v. Tarkington et al , was

to obtain money from those who were damages arising from thebursting of the . a court or judicial officer, but upon an decided in this court. This case is report

compelled to come to him as Register. water pipes laid by the city, but for the order of one of the executive depart- ed , 7 Heisk .,612. The bill in that case was

If the jury believe from the evidence loss of the water caused by the bursting ments of the Government, made in the filed by the complainants, who are the

that Mrs. Grandona paid the defendant of the pipes leading to the plaintiff's legitimate exercise of its powers for the postponed creditors in the deed , against

200 dollars,or other sum , for getting her houses,from the action of frost. The enforcement of the laws . The books the trustee,the maker ofthe deed,and cer
patent,and that this sum was paid de- real claim is for the loss of the water, and were taken because found on the prem : tain preferred creditors,to enjoin the sale
fendant aswell for the execution of his this will not implicate the city in any ises in the place where the law required for the benefit ofsaid preferred creditors,
official duties as doing some other things loss beyond the consideration paid for they should be kept for the purposes of on the ground that their debts were not

relating to the getting of the patent, and its use by the water rents, and these evidence to be consulted and considered valid debts against the defendant Tark

that there wasnospecified portion of it were allowed. The introduction of water by the Government .They were no ington ; and to have the land subjected
taken as compensation or fee for the one by the city into private houses is not on more excluded by this statute from use to the paymentof the debts of complair
orthe other, and that the sum taken was the footing of a contract, but of a license as evidence, on account of the manner ant. This relief was denied them. But

in excess of his legal fees,then the taking which is paid for. in which they were obtained, than were the question of rents and profits was not
of the money was extortion . PER CURIAM. Judgment affirmed . the tubs or other apparatus seized at the involved in that litigation, and the opir.

The compensation of the Register is same time. ion of this court makes no reference

fixed by law , as well as his duties ; citi. U. S. CIRCUIT COURT, E. D. OF VIR This case is entirely different from whatever to that question .

zens are compelled to go to bim to make GINIA . that of the United States v. Hughes ( 21 But in the preparation of the decree

an application for a patent, and hence it
Int . Rev. Record , '76 ) , decided by Judge of this court in that case, after the ques

is of great importance that his fees THE UNITED STATES v. A DISTILLERY AT PETERS- Blatchford in the Southern District of tions really at issue were disposed of
should be fixed with precision , so that New York . There the warrant of seiz- these words were included in the decree

he may have no excuse for taking exces ure was issued by a judge and made re- that “ the deed conveyed a good title to

sive fees or imposing upon the ignorant. The seizure, by the order ofan Executive officer turnable to the court ( 14 Statute, 547, the land , to the trustee Easley,andthe

For this reason the legislature have fixed of theGovernment, of the books kept by a distill

the fees of the Register,so that each er in obedience to debenenuirementsas evidentate exclusively ofprivate booksandpapers, possession and the rents and profits
sec . 2 ) . The evidence obtained consisted right on the part of said Easley to the

citizen may know what hehas topay under the provisions of section 860 of the Revised whichwere in no sense whatever public. thereof from the 12th day of July,1866."

But the Register cannot lawfully engage Statutes, concerning private booksand papers. - They were excluded because they had This decree was entered about the 28th

himself to an applicant to do allthat [Ed. Internal Revenue Record.
been obtained under a warrant issued in Feb. , 1872,and the complainant in the

may be necessary to get a patent, and Opinion by Waite, C. J.
a judicial proceeding by a judge to a mar- present bill thereupon took a transcript

charge a gross sum for his services, cov Section 3303 of the Revised Statutes shal , returnable with the papers, etc. , to of said decree and opinion, and pro

ering his legal fees and those he is not provides that every distiller shall from the judge for his judicial action. Here, duced the same in the court below and

entitled to as Register. And the reason day to day make, or cause to be made, in as has been seen , the books were public upon its authority insisted that the quee

is that in so doing he puts himself on a book or books to be kept by him in books, kept for the purposes of evidence, tion rf rents and profits involved in this

unfair ground toward the applicant. such form as the Commissioner of Inter- and intended for use as well by the Gov. case was adjudicated in that.

Some of the services heis bound to ap- nal Revenue may prescribe, certain ernment as the distiller. TheUnited

ply to the Register for, because no one specified entries recording in detail his states have the right to demand their

else can do them . Hence to allow him transactions at the distillery. Section productionwithoutjudicial process for SUPREME COURT ROF NEW HAMP
to take a sum in excess of his legal fees 3304 then provides that these books all purposes connected with the revenue

under the name of attorney's fee, would "shall always be kept at the distillery, liabilities of the distillers or the dis

be in effect the placing of every appli- and be always open to the inspection of tilleries. Bennett v . Danville .
cant for a patent in the power of the every revenue officer . . and when We think the District Court erred in

Register. ever required shallbeproducedfor the excluding thetestimony, and the judg: WHEN A COURT OF CHANCERY WILL ORDER
The jury could not agree, and were inspection of any revenue officer. ” ment must for this reason be reversed.

discharged. They stood six for acquittal, On the first day of November, 1875, It is unnecessary now to consider any

and six for conviction . the collector of internal revenuefor the other questions presented by the record, CUSHING , C. J. From the cases of De

second collection district of Virginia, as upon another trial,with additional lapole v. Dela pole, 17 Ves., 150 ; Bewick

SUPREME COURT OF PENNSYL activg under special authority for that evidence, the Court maybeabletofind v. Whitfield , 3 P.Wms., 267 ; Tooker v.

VANIA . purpose from the Commissioner of In- thefactsmore specifically and definitely Annesley , 5 Sim , 235 ; Hussey v. Hu sey,

ternal Revenue, seized the distillery, than they appear in the present record. 5 Mad., 44, cited inTooker v. Annesley,
SMITH V. THE CITY OF PHILADELPHIA . which is the subject matter of this ac The case is remanded for a new trial . and Waldo v. Waldo, 7 Sim . , 261, I infer

tion, for a violation of section 3257 of that it is an ordinary exercise of the

Error to the District Court of Philadelphia County. the Revised Statutes, and with it took powers of a court of chancery to order

MUNICIPAL CORPORATION - NEGLIGENCE- possession of the books kept upon the SUPREME COURT OF TENNESSEE . timber trees to be cut. The vice-chan

LIABILITY OF CITY IN A CLAIM FOR LOSS premises pursuant to the requirements cellor, Sir Launcelot Shadwell,in Tooker

OF WATER FROM FREEZING OF THE WA- 1 of section 3303. JANUARY TERM, 1876.
v. Annesley, said, “ I apprehend that the

TER MAINS - MEASURE OF DAMAGES. At the trial of this suit in the District J. D, EASLEY, Trustee, v. JOHN G. TARKINGTON , principle upon which the court acts in

Upon a claim for damages arising from a defi- court, the United States, to maintain the

cient supply of water :

Trust Estate - RENTS AND PRofits . - Where the directing timber to be cut, in cases like

issue on their part, offered these books deed makes no stipulation in regard to the rents the present, is not the personal benefit

water rentforthe time during which thesupply inevidence, but the claimants objected and profits, and contains nowaiver of the right of ofthe parties, but thebenefitof thees

wasdeficient,and notfor loss ofrents ofthe prem- to their admissibility,upontheground redemption in the event of sales by the trustee, tate itseif - theinheritance. "

Semble, Thatwater is supplied by the city under that they had beenobtained from the the trustee, is entitled to the rents andprofits un In this country, where it so often oc.
a license which is paidfor,and not under a con- distillers by means of a judicial proceed- til foreclosure. curs that it is necessary to cut off the

tract.
ing. This objection was based upon sec

SUPREME COURT- DECREE - MATTERS NOT ADJU

Action on the case by Jacob K. Smith tion 860 of the Revised Statutes, which

DICATED- MISTAKE - Where the decree of the su : wood and timber in order tomake the

premeCourtcontainsan adjudication of a ques. land fit for cultivation, it may be that the

against the city of Philadelphia for dam- is as follows : tion neither involved in thelitigation nor discuss inquiry before the master would take a

ages resulting from the loss of tenants “ No pleading of a party, nor any dis

and rents, loss of the benefit of payment covery or evidence obtained from any, the record,and at any time after final judgment lish practice. In Chase v. Hazelton, 7

the decree as a mistake apparenton the face of somewhat wider range than in the Enga

by tenants for mains, water permits and party or witness by meansof a judicial it may be corrected or expunged. Such a decree N. H, 171, it was held that clearing land,

water rents, and for expense of repairing proceeding in this or any foreign coun
not binding on the Chancer Court.– [Ed .Commer. which the jury findsto be bad husband

cial and Legal Reporter.

pipes, attachments, etc. , in consequence iry , shall be given in evidence, or in any ry , is waste ; from which I infer that by

of the freezing of water mains, negli- manner used against him or his property SNEED, J. , delivered the opinion of the the law of New Hampshire the clearing

gently laid by the defendants in the or estate, in any court of the United court. of land may be necessary as a part of

street upon which certain houses of States in any crimiual proceeding, or for The complainant as trustee in a deed good husbandry, and for the benefit of

plaintiff were situated. The court in the enforcement of any penalty or for of trust executed by defendant Tarking- the inheritance.

structed the jury that the plaintiff could feiture'; Provided , that this section shall ton , brought this bill on the 29th Sept., The matter should be referred to a

not recover for the loss of rents, but only not exempt any party or witness from 1871 , against the said Tarkington to re- master to report whether any of the

the actual amount of the water rents or prosecution and punishment for perjury cover the rents of the land conveyed for trees, either from their situation in re

sums paid by the owner of the houses committed in discovering or testifying the then current year, and to secure the gard to other trees, or from their being

to the city for the liberty of drawing off as aforesaid ." same attaches the crop grown upon the decayed, ought, for the benefit of the es

the waterfrom the city mains,and using The District Court sustained the ob- premises that year. The bill alleges that tate, to be cut. I think, also, that it

the same for the time during which the jection and excluded the evidence. To defendant Tarkington executed a deed would be within the spirit of the cases

supply was deficient, which instruction this ruling the United States excepted in of trust on the land for the benefit of to extend the inquiry in this country to

was the specificationof error.
due form upon the record, and the first divers creditors, on the 12th of July, the point, whether, for the sakeof fitting

Jos. W.HUNsicker for plaintiff in error. question presented for ourconsideration 1865, and that he has continued in pos- the land for cultivation , the benefit of

A municipal corporation is liable like arises upon that exception. session of the same ever since , and was the estate requires it to be cut.

an individual; and the measure of dam The books of a distiller, kept in obe- in possession at the time of the filing of If it should turn out that, on the re

age is actual loss sustained, which rea- dience to the requirements ofthestatute, this bill . That complainant had institu- port of the master, there should be an

sonably includesthe loss of tenants, etc. are, so to speak, quasi records. They are ted proceedings to have said trust fore- order by which any of the land should

Shearman and Redfield on Negligence, intended for use as much by the govern- closed , and that the said proceedings be cleared or any of the timber sold , it

8 % 120-137 ; Mersey Docks v. Gills ; Same I ment as the distiller. They constitute I were, at the time of the filing of this will then be time enough to consider

TO APPEAR IN LVI. NEW HAMPSHIRE.

TREES TO BE CUT AND LAND TO BE CLEAR

ED.

SMITH'S APPEAL.
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ion :

AL WITNESSES INSANITY - PRACTICE -

RIGHT TO OPEN AND CLOSE .

what shall be done with the money ob By an act passed prior to and in force The objection to this act is not that it therefore,disposed to yield great weight

tained from the sale . in 1864, and in force when the debt due impairs the obligation of contracts, for to this high authority, I cannot forget

LADD, J., and FOSTER, C. J., C. C., con- to petitioner was contracted, and which Congress is not prohibited by the consti- that in the opinion of the Congress of

curred. remained in force until the adoption of tution from passing such a law . Evans the United States this law is constitu

the constitution of 1868, there was al . v. Eaton , Peters Č. C. 328 ; Sallerbe v. tional , and that the highest judicial au

lowed to the head ofa family, as a home. Matthewson, 2 Peters, 330 ; Bloomer v. thority has said that the courts ought

LVI. NEW HAMPSHIRE REPORTS. stead, exempt from execution ,fifty acres Stalley, 5 McLean , 158. Besides the not to pronounce a law unconstitutional

We are indebted to John M. SHIRLEY, sixteen years of age.
of land for each of his children under power expressly given to Congress" to unless its incompatibility be clear, de

establish uniform laws on the subject of cided andinevitable. Fletcher v Peck, 6

official Reporter, for advance sheets of By the constitution of 1868 , and by an bankruptcies throughout the United Cranch , 87 ; Dartmouth College v.Wood

the LVI. Volume of his Reports, from act of the legislature, passed Oct. 3d, States,” implies thepower to impair the ward, 4 Wheat. 625 ; Livingston v . Morse,

which we take the following head-notes : 1868, to carry the constitutional provis obligation of contracts. Stephens v Gris 7 Peters,663.

ion into effect, there was allowed to the wold , Wall. 603 ; The Legal Tender While I admit that the argument

DIVORCE -- SIGNING OF LIBEL.
head of a family a homestead of realty , Cases, 12 Wall. 457. against the constitutionality of this act

Daniels v. Daniels. - p. 219 . exempt from execution, of the value of The ground of objec.ion is that the is plausible and persuasive. yet I cannot

If a libel for divorce is not actually $ 2,000 (in specie) . law is not uniform as required by the say that it is entirely convincing; it

signed by the libellant, the signature
The judgmentofthe petitioner against constitution of the United States. In does not make the unconstitutionality of

must be written in her presence andby the bankruptwas duly proven and al my judgment, a bankrupt law which the act clear,decided and inevitable .

her direction, in ordertoanswer the re- lowed asa debt against his estate prior adoptsthe exemption from execution Resolving doubts, therefore, in favor

quirements of the statute .
to the 30th of June , 1874. On that day, prescribed by the laws of the several of the law, I must decline to declare it

the assignee in bankruptcy set off to the states is uniform so far as such exemp unconstitutional, and I must affirm the
QUO WARRANTO-IRREGULARITY IN ELEC bankrupt his homestead, according to tions are concerned . The exemptions decree of the district court.- The Central

TIONS - ACQUIESCENCE .
the provisions of the act of 1864 , namely: may differ widely in different states, but Law Journal.

Cate v . Furber . - p. 224 . ninety acres of land , that being fifty such an act would apply a uniform rule,

Upon a petition fora writ of quo war .
acres and five acres in addition thereto namely , to subject to thepayment of the Our thanks are due John CoxOver, of

ranto, to inquire by what righta person foreachchild of the bankrupt under six: bankrupt's deħts all bis property,not the law firmof Conover& Hirklin, of

of aschool district, the writ will be deed
that he was entitled to have assigned in he resided. Upon this ground the Galatin , Missouri, for the following opin

nied when it appears that thepetitionee to him the homestead allowed by the originalprovisionofthe bankrupt,which
was elected without objection,uponthe constitution of1868, andthe act of Oct. adopted the state exemption lawsin SUPREME COURT OF MISSOURI.

mistaken understandingofthevoters 3d, 1868, to wit :realty to thevalue of force in 1864,was declared to beuniform .

that there hadbeen no election upon a $ 2,000( in specie); He therefore filed In reBeckerford, 1 Dillon,45.
MAY TERM , 1876.

prior balloting, although it turns out with the register his objections to the as But it is said that the act of 1873 does ELIZABETH L. SWEANY et al. v . J. H.MALORY et al.

that in fact another personwaselected, signment made by the assignee. The not adopt the exemption laws as they
Appeal from Clinton Circuit Court.

who, at the same meeting, being ignor register referred the question thus raised exist in the states,butgives effect to all
ant of his election , disqualified himself with his opinion thereon, sustaining the those which were upon the statute books ADMINISTRATOR'S SALE -WIDOW'S POWER

-WHEN SHE WILL BE ESTOPPED FROM

from holding the office by accepting an objections of the bankrupt against the of thestates in 1871 , even though some CLAIMING DOWER .

other incompatible therewith, and that assignment, to the district judge, who al of them may have been declared uncon 1. WHEN WIDOW ESTOPPED - That if the dow

all the voters acquiesced therein . so sustained the objections of thebank stitutional, invalid and inoperative byer is guilty of fraudulent practices, in inducing

rupt, and held that he was entitled to the state courts; that the operation of the purchaser to take the estate under a belief
EVIDENCE-OPINIONS OF NON PROFESSION- have his homestead set off, under the the act of Congress is therefore not un that she waives her right to dower, shewill bees

topped from afterwardssetting upherclaims.
provisions of the act of Oct. 3d, 1868, not. iform , because in some states the exemp 2. WHEN WIDOW PRESENT ATSALE AND ASSENT

withstanding the fact that the debt of tion allowed by the state laws is follow . ING . – That,where the administrator put up the

Hardy v . Merrill .- P. 227. the objecting creditor was contracted and ed , while in others exemptions are
real estate of thedeceased for sale , representing

thatit was free from incumbrance, and thathe

Non - professional witnesses, who are thejudgment therefor, a lien upon the permitted which the state laws, as inter would make a perfect title, and the widow ofthe

not subscribing witnesses to a will, may realty of the bankrupt, before the change preted by the courts, do not allow . deceased was present and assented to it , and sta

testify to their opinions in regard to the in the homesteadlaw . The sameobjection wouldapply to the towthat it would be sold free from her claim of

sanity of the testator, when founded up
To review and reverse this decreeof originalbankrupt act of 1867. That de- sentations ; held , under the facts in evidence,that

on their knowledge and observation of theDistrict judge, is the purpose of the clared that the exemptions allowedby thewidow was 'estopped from afterwards claim :

the testator's appearance and conduct. petition.
the state laws in force in 1864should be ing dower in the premises 80 sold.- ED. LEGAL

NEWB.)

Boardman v. Woodman , 47 N. H. , 120 ; The case turns upon the constitution : allowed under the bankrupt act. The

State v. Pike,49 N. H.,399, andStatev. ality of the act of Congress approved constitutionality of this provision has Opinion by WAGNER J.

Archer, 54 N. H. , 468, upon this point, March 3, 1873, entitled " An actto de never been declared, and yet, before the This was a suit brought by plaintiff

overruled . clare the trueintent and meaning of the 3d of March , 1867, the date of the bank- formerly widow of George Mallory,de

Theparty who affirms that a willwas actapproved June 8,1872, amendatory ruptact, many ofthestates might have ceased, for the assignment of dower in

duly and legally executed ,has thebur- ofthe general bankrupt law. 17 Statute, altered , amended or repealedtheex- the real estate of which her late husband

den of proof, and the accompanying du- 577 ,Rev.Statute, sec.5045. . This statute emption laws which were in force in died seizedandpossessed .

ty of opening ,and the right to close,no enacts, “ that the exemptions allowed 1864. Doubtless manyofthemdid so Thedefendants in their answer alleged

matter in what form the issuesfor trial the bankrupt shall be the before the passage of the act of 1873. that in his lifetime George Mallory mort

may be drawn . amount allowed by the constitution and Yet the bankruptactof 1867 undertook gaged the land ( in which mortgage plain

lawsof each State, respectively ,as exist to give effect, not to the exemption laws tiff Elizabeth joined , relinquishing her

ing in the year 1871, and that such ex . as they existed at its passage, and as right of dower) to secure the payment of

UNITED STATES CIRCUIT COURT, emptions be valid againstdebts contract they might be thereafter altered or a debt of one thousand dollars, and died

N. D. OF GEORGIA .
ed before the adoption and passage of amended , but as they existed in 1864. leaving the debtunpaid ; that the holder

In re SMITH , such State constitution andlaws, as well So, if the original act was uniform , the of the debt and mortgage obtained a

as toose contracted after the same, and amendment of 1873 must be uniform . judgment thereon in the Circuit Court

Before Hon . W. B.Woods, Circuit Judge, against liens by judgment or decree of Congress has undertaken to say tha , against George Mallory's Administrator

CONSTITUTIONAL LAW – AMENDATORY any State court,any decision of any such all exemptions inforceat a certain date for the sum of about thirteenhundred

BANKRUPT ACT OF 1873 – EXEMPTIONS. court rendered since the adoption and by laws of the state, sball bave effect dollars, and foreclosing the equity of re

1. ACTOF1873 CONSTITUTIONAL.- The amenda- passage of such constitution and laws to under the bankrupt act. I think this demption to thesaidlands. Afterwards

tory bankrupt act of 1873, (17 Stat., 577),which en- the contrary notwithstanding.” sufficiently meets the requirement of the Administrator obtained an order
acts " that the exemptions allowed the bankrupt,

To put the question clearly in view , it uniformity, and that, to make the law from the Probate Court for the sale of

tution and laws of each state, respectively,as ex: must be stated thatafter the adoption of uniform it was not necessary to enact the real estate, and in pursuance of that

isting in the year 1871; and that such exemptions the constitution of 1868,and the passage that the bankrupt act should follow the order he exposed the same for sale to

be valid against debts contracted before the adop ; of the actofOct. 3, 1868 ,to carrythe shifting legislation of the states on the the highest bidder ; that the administra

laws, as wellas those contracted after the same, exemptions provided forby the consti- subject ofexemptions,or the decisions tor caused the absolute title to be sold,

and against liens by judgment or decree of any tution into effect, the Supreme court of of the state courts. including the dower of the plaintiff,

dered sincethe adoption and passage of such con: Georgiaat its January term , 1873, in the

stitution andlaws tºthe contrary notwithstand case of Jones v.Brandon, 48Ga.,593, de- ued the exemptions that were inforce to the same, and admitted that thesale

Thus the bankrupt act of 1867 contin . whowas presentat the sale and assented

ing," is uniform and hence constitutional.
cided that the provisions of the consti in Georgia in 1864, although those ex was absolute and free from her claim of

A
exemption from execution prescribed by the laws tution and of the law , as far as they in emptious had been repealed and new dower,and that the purchaser would ac

ofthe several states, is uuiform so far as such creased the exemption of propertyfrom ones established by the act of October 3, quire an absolute title free from any

exemptions are concerned. The exemptionsmay execution , as against debts contracted 1868. claim of dower on her part ; that one of

is uniform , namely,to subject to the payment of before their adoption, was in conflict Suppose the bankrupt act of 1867 had the defendants, Ray, relying on the as

the bankrupt's debts all his property not exempt- with that provision of the constitution declared that all exemptions by the sent and admissions of the plaintiff, was
ed by the law of the State wherein he resides.

Argument 2. Congress may adopt the State laws “ NoStateshall
of the United States which declares state law in force at the date of its pas induced to purchase the said real estate

pass any sage should have effect under the bank in good faith and for full value, at the

and the legislation is uniform , although the laws law impairing the obligation of contracts rupt act . That would clearly be a uni . price of one thousand seven hundred

in some of the States may afterwardsbe repealed (Constitution of the U. s.,Art. 1 , Sec.10, ) form enactment. Would it cease to be and eighty-two dollars and fifty cents,
by the legislature, or declaredorudoby the counts and were,therefore, nullandvoid . The suchandbecomeunconstitutional merely andthathe received a deed for the same;

ITY.- In passing upon the constitutionality of an same decision bad, in effect, been previ . because the legislature of a state bad, that out of the purchase money the

of the law , and the courtswillnotpronouncer UnitedStates in thecase ofGunn v. emption laws, or the courts of another ment was paid, and that defendant went

actof Congress,all the presumptions are in favor ously made by the Supreme court of the at a subsequent time, amended itsex- amountdue on the mortgage andjudg.

law unconstitutional, unless its incompatibility
be clear, decided and inevitable.

Barry, 15 Wallace, 610. It follows from state had declared its exemption laws into possession of the lands and made

PEEPLES & HOWELLS, for petitioner.
this state of the law, as declared by the unconstitutional ? I think it would not. valuable and lasting improvements on

BOYNTON & DESMUKE, contra .
courts, that when the assignee under . In other words, I think Congress may them , for which reasons the plaintiff

took to set off the homestead of the adopt the state laws on the statute books should be estopped from claiming dower

Woods, Circuit Judge. This is a peti bankrupt on the 30th of June, 1873, he of the state, at a particular date, in ref- in the premises.

: a claimed that de

trict court in bankruptcy .
Whitefield's Adm'r,any greater amount islation is uniform , although the laws fendant was entitled to be subrogated to

The facts of the case appear from the of realty than was authorized by the act in some of the states may afterwards be all the rights of the mortgagee.

pleadings and evidence to be as follows : of 1864, except as he derived his author repealed by the legislature or declared All the above recited and foregoing

John W. A. Smith was adjudged a bank ity from the act of Congress of March 3, null by the courts. parts of the answer were stricken out as

rupt by the District court in the Northern 1873, above cited. In other words, there I am advised that a different view of constituting no defense, and the defend

District of Georgia, on the 3d day of was no valid and operative State law by the subject has been taken by the United ant excepted .
June, A.D. 1873. At the date of the which the bankrupt could claim that he States Circuit Court for the Eastern Dis The Court then proceeded and had

adjudication the petitioner was the judg- was entitled to a homestead of the value trict of Virginia, in re Deckert 1 Ameri- dower assigned.

ment-creditor of the bankrupt in the of $ 2,000 ( in specie) as prescribed by the can Law Times and Reports, 326, in In the case of Jones v. Bragg, 33, Mo.
sum of $ - The judgment bore constitution and law of 1868.

which case the chief justice of the su- 337, it was held that the doctrine of sub

date prior to the 21st day of July, 1868, The question, therefore, whether the preme court pronounced the opinion . rogation was not applicable to a case like

when thepresent constitution ofGeorgia act of Congress, March 3, 1873, is con- But, in passing upon the constitutionality that.

went into effect, and was a lien upon the stitutional, is vital to the decision of this of an act of Congress, all the presump The only question then presented for

real estate of the bankrupt. tions are in favor of the law. While, I our consideration is whether the matters

* * *
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alleged in the answer constitute an es- ment or release of her dower, would be not contrary to law or practice ; that the At the trial which took place at West

toppel. to aid her in the commission of fraud .” purpose avowed in this cause of having minster before Archibald , J., and a spe

In his treatise ondower, Mr. Scribner So in Ellis v. Dedy ( 1 Cart . Ind . 561) | the jury use the document to look for cial jury, a great amount of scientific

says : “ It is a point upon which the which was a proceeding for dower, the resemblances between the body and the evidence was given as to the quality of

authorities are generally agreed, that defendant pleaded in bar, that the guar. signature and thereby to infer forgery, the pole, and also as to the nature of the

if the doweress is guilty offraudu- dian of the heirs of the deceased hus- indicates some danger in permitting it, wood of which it was made. Finally,

lent practices in inducing the purchaser band obtained an order for the sale of since it would involve a jury room in the questions put to the jury were as

to take the estate under a belief that she the lands in which dower was claimed ; quest upon facts that should only be follows:

waives her right to dower, she will be that the widow was present in Court and determined on evidence given in open 1. Was the pole reasonably fit and

estopped from afterwardssettingup her concurred in the applicationfor the or court,andwould in effectallow the sus proper for theuse of the carriage? An

claims . ( 2 Scrib . on Dower, p . 251.) der ; and that the premises were sold to picions and surmises of men who, in swer: We are of opinion it was not.

Numerous cases are referred to by the the defendant,thewidow receiving a many instances,would beincompetent 2. Was there any negligence on the

author, which support the doctrine laid portion of the purchase money inpay. togive their opinions as witnesses upon part of the defendant in supplying the
down in the text.

ment of her rights of dower. He further the subject, to fix the rights of parties by pole ? Answer : No.

In Doughey v . Topping (4 Paige, 94 ), averred that the widow was present at their fanciful notions of resemblances or 3. What is the amount of the dam

where realestate of a decedent was sold the sale and heard the Commissioners differences ; that while juriescan and ages? Answer: £ 3 (the price of a new

by an administrator and administratrix, represent that the purchaser would re undoubtedly must use their judgments pole ).

under a surrogate'sorder, inwhich estate ceive a title free from all claims, and moreor less concerning documents laid Upon these findings, Sills (with him

the administratrix wasentitledto dower, concurred therein , and gave no notice of before them , yet thelaw presumes they Cave, Q. C.) movedto bave theverdict

and in the terms of sale it was stated any claim upon the estate. It was held will act on testimony chiefly, if not en- entered for thedefendant .

that a clear and satisfactory title would if the matters so alleged were true , the tirely ; and thatwhen the genuineness Gates, Q. C. and Pollock , contra. This

be given , and the purchaser paid the full petitioner was estopped from asserting ofthe documents is involved, opinions case is a totally different one from Read

value of the premises, under a belief a right of dower. gathered by inspection and comparison head v. The Midland Railway Company

that he was obtaining a perfect title, it Many more cases might be cited to the by the jury stand much in the same ( 16 L. T. Rep. N. S. 485 ;36 L. J.181, Q.

was held that the silence of the admin- same effect, but is unnecessary. light as uld their statements to each B .; L. Rep. 2 Q. B. 412) . The object

istratrix as to her claim of dower, was Now, the allegations in the answer are, other of ordinary facts of which they there was to put carriers of passengers

such a fraud upon the purchaser as to that the administrator put up the real had personal knowledge relative to the on the same footing as carriers ofgoods.

preclude ner from afterwards setting up estate for sale, representing that it was issue before them .
Railway companies are on a different

such claim against him or his assigns. In free from incumbrance and that he Held, 3. That while opinions of experts footing to manufacturers, for the latter

determining the case, the Chancellor re would make a perfect title; that the are necessarily received andmay be val. impliedly warrants that the article he

marked as follows : “ As the administra plaintiff was present and assented to it , uable, yet this kind of testimony is at supplies, is in fact, absolutely good . The

trix joined in the report of the sale and stated that it would be sold free from best but a necessary evil, and that every question of latent defect was not raised

to the surrogate, she must have been her claim of dower, and that, relying degree of removalfrom personalknowl, at the trial, but the defense was that the

present at the sale, either personally upon the representations of the adminis- edge, in the case of signatures or hand accident arose from the conduct of the

or by her agent, and must have seen trator, and the assent and declarations writing, into the domain of what is horses, and not from any defect at allin

the written terms of the sale in which of the plaintiff, defendant purchased and sometimes called with great liberality the pole. That there is an obligation on

it was stated that the purchaser paid full value for the premises. If these scientific opinion , is a step towards the part of a manufacturer to supply a

was to have a clear and satisfactory averments are true, they will undoubt. greater uncertainty , and the science thing fit for the use for which it is in

title . It was the brewery, and the lot edly stop the plaintiff from prosecuting which is so generally diffused is of very tended is determined by Jones v. Brigkt

onwhich it stood, and not merely the the claim . She was atthe time a feme moderate value; that when subjected to (5 Bing , 533),and by Brownv. Edington

decedent's interest therein , for which a sole laboring under no disability ; and to cross-examination it may be reduced to (2 M. & G.279 ). In giving judgment in

clear and satisfactory title was to be permit her to recover in the face of these the minimum of danger, but in a jury ihe case of Jones v. Just (18 L. T. Rer.

given to the purchaser, and that neces facts would be enabling her to perpetrate room, without any check or correction, N. S. 208 ; Law Rep. 3 Q. B. 107 ; 37 L.J.

sarily excluded the idea that the pur . fraud upon the purchaser. The Court it would be verydangerous indeed . 89, Q. B.), Mellor, J. , says, cases which

chaser was to take theproperty encum : erred in striking out the answer, and the Held, 4. That thequestion of allowing bear upon the subject do not appear to

bered with a right of dower, which had judgment will be reversed and the cause papers not otherwise in the case to be be in conflict, and he goes on to divide

then become vested by the deathof the remanded . received and proved for purposes of them into five classes. In the fourth
husband. It, therefore, seems to be im All the judges concurring except Judge comparison was disposed of in this State class, he says, "arise cases, where a man.

possible that any of the parties could Vories, who is absent. in Vinton v. Peck , 14 Mich., 287 , where ufacturer or a dealer contracts to supply

have supposed the purchaser was to take David WAGNER. it was held that testimony of handwrit. an article wbich he manufactures, or

the property at its full value, and yet ing might be based on papers in the produces, to be applied to a particular
that the claim of dower wasnot to be re- SUPREME COURT OF MICHIGAN . cause, but that when to the danger of purpose , so that the buyer necessarily
linquished. As the defendant must have

hasty and perhaps biased opinions is trusis to the judgment or skill of the
known that Vassar was paying his mo

APRIL TERM, 1876 . added the disputed genuineness of pa- manufacturer or dealer ; there is in that
ney undera supposition that he was get

pers produced and the difficulty of pro- case an implied term or warranty that it
ting a perfect title, if Mrs. Toppingdid Abstract of opinions from the Michi. ducing all thatmight be of use for com shallbe reasonably fit for the purpose to

notintend to part with her dower, con- gan Lawyer.
parison on both sides, the risk is too which it is to be applied .” Again , in the

science required her to speak , and si .

lence under such circumstances,wassuch

wills - HANDWRITING— FORGERY- Photo greatto justify the reception of such CivilCode of NewYork, sect. 883,there

means of proof ; and that the fact that is the rule that a maker of an article is

a fraud upon the purchaser as to prevent an English statute has allowed the re- liable for any latent defect produced in
her from afterwards making her claim

for dower in the premises."
CAUSE-SIGNATURES - OPINIONS - JURORS ceptionof documents satisfactory to the its manufacture. Upon all these author.

court, does not satisfythiscourtthat ities the defendant must be held liable
In Snurley v. Wright, 2 Ohio, 506, a their former judgment was erroneous or in this case .

widow was present at a sale of her hus. In the matter of the will of Alfred that a change would be desirable.

band's lands by his administrator, and Foster. Error to Oakland Circuit. Sills was not called upon to reply.
Judgmentaffirmed , with costs.

consented thatthe sale might be made BLACKBURN, J.-Since Readhead v. The

A. C. BALDWIN for contestants.
free from her claim of dower. The pur Midland Railway Company (ubi sup .) has

chaser relying upon this promise, bid off
M. E. CROFOOT for proponents.

ENGLISH COURT OF QUEEN'S been decided as it has been , judgment in

the property at a much larger sum than
Opinion by Campbell, J. BENCH. this case, in my opinion , ought to be for

he would otherwise have paid. A bill The proponents of the will proved its the defendant. There is an obligation

for dower afterwards brought by the execution by the two subscribing wit
THURSDAY, FEB. 17, 1876. on a person who supplies goods to an

widow was dismissed. The court, in nesses, whose testimony was direct and ( Before BLACKBURN and Lush, JJ. ) other that the articles should be reason

disposing ofthe case, said : “ It is a well- positive to all the requisites of a valid
ably fit for the purpose for which it is

established principle in equity , that if a will. The contestants proposed to fur.
RANDALL V. NEWSON .

intended , and this rule applies equally

person having a right to an estate, per : nish the jury with photographic copies NEGLIGENCE - MANUFACTURER'S LIABILI- to the person who supplies it, whether
mit or encourage a purchaser to buy it of the will, but the court declined to TY – MEASUREOF OBLIGATION AS TO he be manufacturer or not. Before that

of another , the purchaser shall hold it permit it. A witness named Toms was SOUNDNESS OF GOODS SUPPLIED - LATENT decision I was of a different opinion . I

against the person who has the right, called to testify concerning Foster's thought that the article supplied should

and the rule prevails even against femé handwriting, and having produced a A manufacturer is bound to use reasonable skill be sufficient for the purpose in fact, and

coverts andpersonsunder age. It is con note and mortgage which he asserted to thatthat article isit or thepurpose for which it thatthe policy ofthelaw imposed upun

tended on the part of the complainants, have been signed by Foster,the court has been made,but he is not bound to supply an tbe person who supplied the article an

that the acts and declarations of Mrs. refused upon application to allow these article that shallbe absolutely fit for such use : absolute duty to supply a sufficient one,

Smiley, at the timeofthesale of the lots papers tobe used before thejuryfor and,therefore he is not responsible for any dam
a and I thought the cases supported that

in question , ought not to bar her ofthe pu, poses of comparison . Permission to
view. But now, by the decision in the

aid of a court of equity, because she was have the jury take the original will to This action was brought by the plain above mentioned case, both in this court

at that time ignorant of her rights; nor their roomto compare its body with the tiff to recover damages from the defend. and in the Excheguer Chamber, all due

can they be considered as a fraud upon signature was refused, no application ant for having supplied a pole for a phae . and proper care is all that is now re

the purchaser, as he had notice of her having been made by the jury, and the ton carelessly and negligently , and made quired . It has been argued that in this

title. It is unnecessary to consider opposite counsel declining to assent un of such bad and improper wood, that by case there was no suggestion of a latent

whether a person having legal title to less the jury desired to see it. reason of that it broke, and the plaintiff's defect - if you mean that there was no

lands, who encourages the sale by an Held , 1. That if the photographic horses ran away and sustained very se. hole or anything of that kind - there was

other, shall be permitted to show his ig. copies had been given to the jury, with rious injury . no evidence ; but if the pole broke from

norance of that title to the prejudice of a proper precautions as to their identity Theplaintiff is a se licitor practising in , no perceptible defect, then it must have

bona fide purchaser for a valuable consid- and correctness, it might not perhaps London, and the defendant is a carriage broken from some latent defect that

eration. As we are clearly of the opin have been error ; yet it is not always manufacturer carrying on business at 30 could not have been discovered by rec

ion that the evidence does notprove Mrs. true that every photographic copy would New Bond street. It appeared that in sonable skill and care . I find that the

Smiley's igrorance of her rights at the be safe on any inquiry requiring minute the month of August, 1874, the defend attention of the jury was verydistinctly

time of the sale by the administrator accuracy, or that all photographs are ant sold to plaintiff a Stanhope phaeton drawn to that, and they find that it was

* If she had not, in fact, relin- absolutely faithful resemblances ,since it for a pair of horses. The carriage was latent , so that it could not be discovered

quished her right of dower,her standing is quite possible to tamper with them, used twice or thrice a week up to 16th by reasonable care and skill . Judgment

by , permitting the property to be sold and an impression which is at all blurred Oct., 1875, on which day the plaintiffwas must be entered for the defendant.

free of dower, without asserting her would be very apt to mislead on ques . driving to Wimbledon. The horses were LUSH , J. , concurred.-- No doubt what

claim , was calculated to deceive and de- tions of handwriting where forgery is driven at the rate of about six miles an | the jury intended to find was that the

fraud'the purchaser, and did induce him claimed; but that whether or not it is hour. While driving along the level wood was not fit for making into a pole,

to pay a much larger sum for theprop.permissibletoallow suchdocuments to road the near borse started or stopped and, in the second place, no one could

erty than he would otherwise have given. beused, their usecan never be compul- suddenly at a puddle of water upon find out that it was unfit until tbe pole

He believed that she had relinquished sory ; that the original and not the copy which the sun was shining brightly at broke, and that, in my opinion , brings

her dower, and acted upon this belief. is what the jury must act upon , and no the time. When he pulled up short the the case within the decision in Readhead

To permit her to assert her title to dow devise can be properly allowed to super- pole immediately broke, and the carriage v. The Midland Railway Company (ubi

er against a bona fide purchaser for a val . sede it. came against him , whereupon he kicked sup.).

uable consideration , who was induced Held, 2. That the refusal to require the and plunged in such a way as to injure Solicitors for plaintiff, Brundrett, Ran

by her to purchase, because she has jury to take the original will to their both himself and the other horse ; the dall, and Govett.

never executed any formal act of assign- l room when they had not desired it was carriage was also considerably damaged. Solicitor for defendant, Fredk . Taylor.

GRAPHIC COPIES - EVIDENCE COMPARI
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AT Nos. 161 AND 163 FirTH AVENUE .

66

BANKRUPTCY - ASSIGNMENT OF ALL DEBT

We call attention to the
following will be estopped from afterwards assert- / heavily , called them to order, and the Madison . Affirmed .

the seizure by the order of an
executive Western Jurist, 343, held ,where a judg- / in 12 , and reverse them in 8 cases. Those difficulty , but in his opinion there was

CHICAGO LEGAL News.
ion of theSupreme Court of New Hamp- is a fact, that the keeping of the man- 5 reversed ; S. L. Richmond , 2 affirmed ;

shire by Cushing, C. J. , stating under ners of the bar iswith the Judges. When 8. Wilcox , 1 affirmed, 4 reversed ; John

what circumstances a court of chancery lawyers so far forget their duty to the G. Rogers, 4 affirmed , 3 reversed ; Cook

will order trees to be cut and land to be Court and their clients , as to leave their Circuit, 2 reversed ; A. A. Smith , 6 af
LeI bincit .

cleared .
case and abuse each other in court, they firmed, 6 reversed ; C. H. Wood , 5 af

AMENDMENT TO BANKRUPT Law of 1873 should at once be made to feel the power firmed, 3 reversed ; R. G. Montony, 1 reHYBA BBADWELL , Editor .

-The opinion of the United States Cir- of the court in a mild but firm manner.
versed ; S. D. Puterbaugh, ' 1 affirmed , 3

cuit Court, Northern District of Georgia, Weare glad to note the fact that Judge reversed ; Superior Court of Cook Co.,

by Dodge, J. , construing the amendment McAdam, of the Marine Court in New 1 affirmed, 2 reversed; Thomas F. TipCHICAGO : JUNE 24, 1876.

to the bankrupt act of 1873. York, recently administered a merited ton , 1 affirmed , 3 reversed ; Wm. Brown ,

DOWER,—WHEN WIDOW WILL BE Eg. rebuke to two legal functionaries who 3 affirmed , 1 reversed ; Jesse O. Norton ,
Published EVERY SATURDAY by the TOPPED FROM CLAIMING.–The opinion of were contesting a case before him . The 1 reversed.

CHICAGO LEGAL NEWS COMPANY, the Supreme Court of Missouri by Wag- Judge's attention was called to a docu

NER, J. , holding that when a widow, who ment left for his signature, when the SUPREME COURT OF ILLINOIS.

is present at an administrator's sale of
words " shyster,” pettifogger, " and

Opinions were filed in the clerk's office,

her husband's real estate, and hears the fraud,” reached his ears in the excited at Mt. Vernon , on Monday last, in theTERMS : TWO DOLLARS per annum , in advance

administrator represent that the land tones of thepleaders, who forgot the re- following cases :
Single Copies, TEN CENTS .

will be sold and that there is no incum spect due to the court and to each other. 93. Burleigh Ralls v. Isabella Ralls et al.; ap

berance on it, and assents to it, that she The gavil of the Judge coming down peal from Randolph. Reversed andremanded.
163. Peter Gisler v . George Welsel ; appeal from

opinions, reported at length in this
124. Adolph Mulheison et al. v. William Lane ;

ing her claim for dower in the realestate Judge in a determined manner said : appeal from Washington . Reversed and reman .issue :

“ Ifmembers of the learned profession ded.so sold.

76. Hugh R. Morton v . Matthew Rainey ; appealWRIT OF ERROR TO STATE COURT - FED
ofthe law are to be permitted in a court from Marion. Affirmed .NEGLIGENCE - MANUFACTURER'S LIABIL

ERAL QUESTION.—The opinion of the Su 33. Thos. W.Williams et al. , v . Bayard Chalfont ;
of justice to call each other shyters , "

ity . — The opinion of the English Court " pettifoggers,” and such like opprobrious drew Vollhardt; appeal from Monroe. Amrmed
preme Court of the United States, by ofQueen's Bench Division , as to the lia- termswithout rebuke from the court, it

error toMarion. Reversed and remanded .

., , .

Waite, C. J. , as to when a writ of error
154. Marion Mussey v. William Lappin ; appeal

lies from the United States Supreme arising from a latent defect in an article such ungentlemanly, unprofessional and appealLoom Jonescoral.A.Jonai
bility of a manufacturer for damages may probably lead to the suspicion that

from Clay . Afirmed .

147. Louis W.Moore, sheriff,v. Amos Atkins ;
Court to a State Court, what is to be re

made by him.
John et al. v . John W. Noley ; error togarded as a Federal question within the

undignified conduct meets its approba- Randolph . Afirmed.

49. Rockford, Rock Island and St. Louis Rail..
meaning of the United States statute,

tion . To effectually remove all such sus road v. John Delaney, administrator ; error to St
and what is to be considered the judg. NOTES TO RECENT CASES. picions, I wish it to be understood for Clair. Reversed and remanded .

21. A.W.Paul et al. y. The People ex rel.; erment of the highest court of a State.
all time hereafter, that any member of ror to Randolph. Reversed andremanded .

208. James Harrington et al. v. Manystors ofBANKRUPTCY - SALE OF PERSONAL PRO
OR'S PROPERTY . the bar so far forgetting his manners Manystors et al.:error to Edwards. On re-hear

PERTY - SUPERSEDEAS. — The brief note to

The English Court of Appeal, in ez be disciplined by the court, not only by from Clayie Afirmaede
as to indulge in such impropriety , will ing áffirmed .

a decision of Judge Davis, Associate Jus- parte King, 34 L. T. Rep. N. S., 466, held fine but by imprisonment. This court appeal from Marion . Afirmed:
106. James Pursley y . Wm . A. Forth ; appeal

71. Hallem & Barnes v. Harriet W. Means, fortice of the United States SupremeCourt, where a debtor assigns all his property can be enlightened only by legal argu

128. D. Obschutz et al v. Halliday et al ; appealupon granting a supersedeas in a case in to a creditor to secure a past debt as well
from St. Clair. Affirmed .

bankruptcy to remove it for review from as a fresh advance, the fresh advance, if ment made with deliberation and judg. 100. George W.Hall et al . v. C. Barnes ; appeal
from Marion . Affirmed .

the Circuit to the United States Supreme a substantial one, preventsthe assign- such aid to the court had better employ Foad CompanymeFrancis B. Holler ; appeal fromment, and lawyers unable to furnish
92. St. Louis, Vandalia and Terre Haute Rail

Court.
ment from being an act of bankruptcy,

others who can . The court will take in 92. Asaph Norwin et al. v . Gabriel S. Jones, ad
U. S. LAND REGISTER — FEES — EXTOR- just as effectually as the omission of a

ministrator ; appeal from Randolph . Affirmed.to consideration the nature and amount 101. Illinois Mutual Fire Insurance CompanyTION .—The charge of Judge Hillyer, of substantial part of the debtor's property of the punishment to be imposed, and

V. Archdeake & Russell : Appeal from Alton citythe United States District Court for Ne- from the assignment would do ; that it will see that its order is literally en
court. Affirmed .

35. Gibson et al v. Gibson : error to Marionvada , as to the duties of a United States depends upon the circumstances of each
Reversed and remanded .

forced ."Land Register, what fees he may charge, case whether the advance is substantial

when he will be guilty of extortion, and or not.
THE USE OFEXTRINSIC EVIDENCE

holding that he cannot act as attorneyin APPOINTMENT OF RECEIVER ON GIVING SECU
Recent Publications . TO SUPPLEMENT OR CONTROL

DOCUMENTS OF TITLE.matters before himself. This charge

states the correct doctrine. Officers
REPORTS OF CASES AT LAW AND IN CHAN [From the London Law Times.]

should perform their duties for the fees wardsv.Edwards, 34 L. T. Rep . N. S. , 472,
The English Court of Appeal , in Ed

CERY ARGUED AND DETERMINED IN THE 2.-ALTERATIONS AND INTERLINEATIONS.

SUPREME COURT OF ILLINOIS, by Norgiven by statute. The law does not al- held, where on a motion for a receiver

manL. Freeman , Reporter. Volume ( Continued from page 310. )
low them to make their own schedules

of fees. There is a tendency in officers, the order, upon his giving security, be
an order is made that a person named in LXIX. Containing additional cases In Lord St. Leonards v .Sugden, Doe y.

submitted at the Septemberterm , 1873. Palmer was expounded and applied.

at the present day to charge for some Printed for the Reporter, Springfield , Lord Chief Justice Cockburn was of

service in matters before them which takes effect only from the date of the
appointed receiver, the appointment 1876.

opinion that , speaking generally, the de

they claim is not official service. This
This volume is in the usual style of the clarations of deceased persons areadmit

is only an indirect way of trying to make is perfected. Therefore where, after 75are affirmed, and 60 reversed. There they are thedeclarations ofpersonshav.chief clerk's certificate thatthe security series. It contains 135 cases, of these ted in evidence as exceptions to the rule

extortion in office respectable.

such an order, and before the receiver
ACTION AGAINST CITY – FREEZING OF

are no per curiam opinions or cases of ingpeculiar means of knowledge, for tes

WATER MAINS - DAMAGES. — The opinion an execution creditor who had not re- | 7 cases there are dissenting opinions, such declarations were admitted to rebutso appointed had perfected bis security , original jurisdiction inthe volume. In tators must be taken to know thecon

of the Supreme Court of Pennsylvania, ceived notice of the appointment, put The opinions delivered by Chief Justice the presumption of interlineation . They

in action against the city of Philadel- the sheriff in possession of the goods Breeseaffirm the judgments below in 12 , are admissible to rebut the presumption

phia to recover damages for the loss of over which the receiver was appointed : and reverse them in 9 cases . Those

of revocation animo revocandi. Morally,water, caused by the bursting of the Held , reversing the judgment of Malins, delivered by Walker, J. , affirm them in If admitted for two purposes, why,asked

such statements are entitled to weight.pipes leading to the plaintiff's house, V. C. , that the execution creditor was 11 , and reverse them in 5 cases. Those the Lord Chief Justice, should they not

from the action of the frost.
entitled to the goods.

delivered by McAllister, J. , affirm them be admitted as to lost contents, there be
SEIZURE OF DISTILLER's Books - Evi- REMOVAL TO U. s. court - RE -HEARING IN in 7, and reverse them in 9 cases . Those ing an equal degree of knowledge and an

DENCE . — The opinion ofthe United States
equalabsence of motive to speak untru

delivered by Scholfield , J. ,

ly ? As to subsequent statements, he af.
Circuit court for the Eastern district of

The Supreme Court of Iowa, in Mc- them in 10, and affirm them in 10 cases. terwards said , Doe v. Palmer and Quick

Virginia, by Waite,C.J., holding that Kinley v.Chicago &N. W.R. R.Co., 10 Those delivered by Scott, J.,afirm them 4 : Quick : 3 Swa.& Trist )do cause a

officer of the government, of the books ment has been reversed in the Supreme delivered by Sheldon, J., affirm them in would tend to anomalies. The state
no real difference to adopt. Such a rule

kept by a distiller, in obedience to the Court of the State,the causeremanded, 10 , and reverse them in 12 cases. Those mentinDoev. Palmer, excluding subse

requirements of the statute, does not ex. and a procedendo therefor duly issued and delivered by Craig, J. , affirm them in quent declarations,wasan obiter dictum ,

clude them from use as evidence under filed in the State court, and the cause 12, and reverse them in 9 cases.

We
and therefore not binding. Quick v.

the provisions of section 860 of the Re- had been removed under the act of 1875 give the names of the judges who tried the other judges of the Court ofAppeal
Quick was a direct authority , buthe and

vised Statutes, concerning private book
to the United States Circuit Court, and the cases in the courts below , and how felt bound to overrule it. Lord Justice

and papers.

thereafter, and within the sixty days al- they were disposed of in the Supreme Mellish ,wbile agreeing with the court
Trust Deed - RENTS AND Profits . — The lowed therefor, a petition for a re-hear. Court: E.S.Leland,7 affirmed ,3 reversed; lost part ofthe will, differed as to Doev.

that probate ought to be granted of the

opinion of tbe Supreme Court of Ten- ing was filed in the Supreme Court : Joseph E.Gary, 10 affirmed , 7 reversed ; Palmer and Quick v.Quick, which latter

nessee, by SNEED, J. , holding that where Held , that the cause was still pending in Josiah McRoberts, 4 affirmed , 4 revers- caseshe was not prepared to say was bad

a trust deed makes no stipulation in re- the Supreme Court, and a motion to dis- ed ; Wm. A. Porter, 8 affirmed, 3 revers- law . There was, he thought, a material

gard to the rents and profits, and con- miss the petition for a re-hearing should ed ; T. D. Murphy, 3 affirmed , 2 reversed ; fore and after the execution of the will.

tains no waiver of the right of redemp- be overruled .

Lambert Tree, 5 affirmed , 5 reversed ; He did not doubt the wisdom of estab

tion in the event of sale by the trustee,

E. S. Williams, 3 affirmed , 1 reversed ; lishing a new exception to the rule re

and the maker remains in possession ; PROFESSIONAL MANNERS. -

We have Henry Booth, 4 affirmed , 3 reversed ; quiring the primary evidence, buthehe and not the trustee is entitled to the frequently remarked in these columns, Peoria Circuit Court, 1affirmed ;C.B. thought that was for the legislature, not

for the judges to do .

rents and profits until foreclosure.
“that if Judges did their duty , there Lawrence, 1 affirmed ; W. W. Farwell ,

In Guardhouse v . Blackburn , ( 14 L. T
ORDERING TREES TO BE Cur.—The opin. I would never be an ill -mannered bar.” It | 4 affirmed ; W. W. Heaton, 1 affirmed , | Rep. N. S. 69 ; L. Rep. 1 Prob. 115 ) , Sir

RITY - EXECUTION CREDITOR ,

STATE COURT.
reverse
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J. P. Wilde cited with approbation the of excluding such evidence, were ap: ber of the House of Representatives office orto perform any civil duty or ex

lauguage ofMr. Justice Williams on Explicable in the case before them . If shallbeof the Protestant relig: ercise any political or civil right or privº

ecutors, vol.1, p.313. " In a court of verbal declarations and drafts were ad ion " ; that “ no person shall becapable ilege;and also exclude the power to levy

construction ,when the factumofthein- missible in the one case, the priorin of being elected a senator who is not of taxes for the support of religion , and

strument hasbeen previously establish: structions, declarations ofintention and the Protestant, religion ” ; and that no guaranteetoeachperson the full enjoy

ed in the Court of Probate, the inquiry other extrinsic evidence of the will,were

is almost closely restricted to the con: admissible in the case before them . The Governorunless he shall be of the Pro: science within the limits of decency and

tents of the instrument itself, in order to replication mightbemade that declara- testant religion.” Thelegislatureis here public order.It would be tedious to go

ascertain the intentions ofthetestator. tionsasto execution were not admissi: authorizedtograntto thetowns,par: through thewholelist of provisionsthat

But in the Court of Probate the inquiry ble ; but the rejoinder was that it requir- ishes, bodies corporate, or religious so

isnot so limited, for there the intentions ed the statute to exclude them .
cieties within that state the compulsory examples must suffice .

secure these results, and, hence, a few

of the deceased as to what shall operate In Doe d. Hiscocks v . Hiscocks (5 Mee power of taxation for the support of

as and compose his will,are to becollec- & Wels. 363) the Lord ChiefBaron Ab- Protestant teachers of religion. Thecon: 11., Section3 ), declares that the free
The Constitution of Illinois, (Artticle

case taken together. They must, how- ject in all casesisto discovertheinten: asa qualification for the office of repre- fession and worship,withoutdiscrimin.

ever, be circumstances existing at the tion of the testator. The first and most sentative, senator and governor.

timethe willwas made.” Neither Guard obvious mode of doing this is to read The constitution ofPennsylvania ation , shall forever be guaranteed, and

housev: Blackburnnor thecitation from the will ashe has written it, and
collect (Article 'I, Section 4)declaresthat peopoliticalright, privilege, orcapacityon

by the Court of Appeal, but astotheex- his words refer to facts andcircumstan. God and afuture stateofrewards and account of his religious opinions," and

clusion of declarations subsequentto the ces respecting his property, and his fam- punishments shall , on account of his
no person shall be required to

attend or support any ministry or

sideredto have lost theirauthority.In scribes inhis will,itisevidentthat the holdany office or place of trust or profit place of worship against his consent,

respect of the necessity of extrinsic evi meaningand application of his words under this commonwealth." This im- nor shallanypreference be given by

denceto justify them , interlineations cannot be ascertained withoutevidence munity against disqualification
does not: mode of worship." The Constitution of

differ from alterations in awill.InIn of all those facts and circumstances.
To by its very terms, apply tothose who Iowa(Article1,'Sections 3,4),declares

the goods ofAnn Cadge(L. Rep.1 P. & D. understandthemeaning of any writer, deny the existence of God,or denya far that the General Assembly

shallmake543) a will contained several unattested we must first be 'apprised of the persons ture state , or deny the doctrine of re

interlineations, most of them of single and circumstances thatare the subjectsof wards and punishments in that state.
no law respecting an establishment of

words, each of whichwas required to his allusions or statements ;and if these All suchpersons it leaves exposedto religion or prohibiting thefreeexercise

longed.They were apparently written mustlookforillustrations to thehistory will of the legislature, and protects only eidhto attend any place of worship, pay
with thesame ink at the same timeas of thetimesinwhichhe wrote, or to the thosewho acknowledgethedoctrines tithes, taxes,or other rates for building

the rest of the will, but at the time of works of contemporaneous authors. All recited .

or repairing places of Worship , or the

execution the body of the will was the facts and circumstances, therefore, Theconstitution of North Carolina maintenance of any minister or minis

coveredupby the testator, sothat the respecting the persons or property to (Article VI,section 5) provides that“ all try. No religious test shall be required

witnessescould not see whether theinter- whichthe will relates are undoubtedly persons who shalldeny the beingof Al- as a qualification for anyoffice or public

lineationswere there ornot.LordPen: legitimate,and often necessary evidence mightyGod"" shallbe disqualifiedfor trust, and no person shallbedeprivedof

zance held that thecourt was not bound to enable us to understand the meaning office."

to presume that these interlineations and application of hiswords. * But olina( Article XIV , section 6),ofM ssis- ties,ordisqualified from the performance

weremade after execution ,and included there is another mode of obtainingthe sippi (Article Xii, section '3 ), andof of any of his public or private duties,or

them in the probate. intention of the testator, which is by ev- Tennessee (Article IX , section 2) , con
rendered incompetent to give evidence

3. LATENT AMBIGUITIES. idenceof his declarations oftheinstruc- tain a similarprovision, with the exten- inanycourtof law or equity, in couse

Whenthe Right Hon.SirJames Wig . tionsgiven for his willandother circum sion ofthe exclusion in the lastofthese quenceof his opinions on the subject of

ram first laid before the public his seven stances of a likenature,which arenot constitutions to any person whodenies religion.” The Constitution of Michigan

propositions respecting theadmission of adducedforexplaining thewords or a “ future state of rewardsand punish-| Article IV., Sections39, 41), declares

extrinsicevidencein aid of the inter: meaningof the will, buteithertosupply ments." The constitution of Maryland that “ the legislature shall pass no law

pretation ofwills,it might well be feared some deficiency, or remove some obscu ( Declaration of Rights, sections 36, 37 )
to prevent any person from worshipping

that the author had not occupied a posi- rity, or to give someeffect to expressions declares that no person, otherwise com
Almighty God according to the dictates

tion whichcouldgive himsocleara |that are unmeaning or ambiguous." So petent,"shall “bedeemed incompetent asofhis own conscience, orto compel any

view ofthe entire subjectaswouldena- farhis Lordship’e statement ofthe lawis a witness or juroron account of his reli- persontoattend, erect,or support any
ble him to make eachproposition con- perspicuous and sound . Hethencontin- gious belief,provided he believes in the place of religiousworship, orto pay

sistent with every proposition that com ues: Now there isbutone case in which it existence of God, and thatunder his tithes, taxes or other rates for the sup

plete treatise ought to contain . Time appears to us that thissort of evidence dispensation such person will beheld port of any minister of the Gospel or

hasdissipated thesefears, and the editor of intention can properly be admitted, morally accountable for hisactsandbe teacherofreligion.Thelegislatureshall

of the edition published soonafterthe and that is where themeaning of the rewarded or punished therefor either in not diminish orenlargethecivilor po

premature decease of the eminent Judge, testator's words is neither ambiguous or this world or in the world to come,"and
litical privileges and capacities of any

could justly boast that theseven propo- obscure, andwherethe desire is, on the also declares that “ no religioustest ought persononaccountof his opinions or be

sitionsnot only embraced butexhausted faceof'it,perfect and intelligible; but ever to be required asaqualificationfor lief concerning matters of religion.” The

the theory of the rules examined,though from someofthe circumstancesadmit- any office of profit or trust in this state, Constitution of New Jersey, (Article I.,

he might lamentthat themostentire as- ted in proof,an ambiguity arises as to other than adeclaration of belief inthe Section 4 ), provides that no religious

sent to a canon of exposition in the ab- which of the two or more things, or existence of God ." These provisions
test shallbe required as a qualification

plication to thefactsof eachparticular answering the wordsinthe will), the inhis“ ConstitutionalLimitations” c . civilrightmerely on account of his
re

stract,byno means insured itsjustap- which ofthe two or more persons (each are religioustests, and,as JudgeCooley, forany office or public trust, and no per

case, and that an undue degree of laxity testator intended to express. It appears 468 ) remarks, " show some traces of the

in this latter respect might, it was con

ceived, be detected in certain of the re- dence of whatwas the testator's inten- are inconsistent withskepticism in relloregon (Article I., Sections 3, 4,6),says:

to us that in all othercases parol evi- old notion thattruth anda sense of duty ligious principles." The Constitution of

ported decisions. We refer to the au- tion ought to be excluded upon this plain gion .” They exclude persons from office
“ No law shall , in any case whatever,

thority of a great master in the law of ground , that his will ought to be inade on religious grounds. Maryland has
controlthefree exercise and enjoyment

extrinsicevidence in relation towills, in writing ;and if his intention cannot quite an extended religious beliefasa therights of conscience. No religious

not only becausethe celebrated caseof be made to appear by the writing ex- qualification to bea witness or perform test shall be requiredasa qualification

Lord St. Leonards v. Sugden (34 N. T. plained by circumstances, there is no the duty of a juror.

Rep. N. S. 372 ) has confirmed or estab will . So, also, some of the State Constitu- for any office of trust or profit. No per

lished a new canon as to the use of such ( To be Continued .)
tions exclude clergymen , priests, and son shallbe rendered incompetent as a

evidence in the granting of probate of a teachers of any religious sect from civil witnessor juror in consequence ofhis

lost will, but because the Lord Chief office. The Coustitution of Delaware opinions on matters of religion , nor.be

Justice, in his lucid judgment, founded a STATE CONSTITUTIONS AND RE- |(Article VII., Sec. 8.) providesthat " no questioned in any court of justice touch
great portiun of his argument upon the LIGION. ordained clergyman or ordained preaching his religious belief to affectthe weight

principles contained in Sir James Wig
er of the Gospel of any denomination, of his testimony. "

ram's seventh proposition. Cheney's shall be capable of holding any office in
Similar provisions more or less full,

Case (5 Coke, 68), and Altham's Case(2
the State , or of being a member of either are found in the constitutions ofmost of

Coke 155a) show that even before the
[ From the N. Y. Independent.} branch of the legislaturewhilehecon- the other States, and inalltheStates

Statute of Frands it was a general rule Theseveral states of the Unionexist tinues in the exercise of the pastoral or there are constitutional restrictions de

notto admit parol evidencetocontrol and operate under written constitutions, clerical functions." The Constitution of signedto protect the rightsofa religious

whatappeared on the face ofa deedor which, subject only totheConstitution Kentucky( Article 11.,Section 27),de conscience againstencroachmentbyleg

will . of theUnited States, form their supreme clares that" no person while hecontin. islative power.

Lord Chief Justice Kenyon held in law . Allof these constitutions, while ues to exercise the functions of a clergy Some persons are conscientiously

Lord Walpole v . Eearl ofCholmondeley,(7 T.Rep. 138 )thatparol evidence may government andthe manner of their man, priest, orteacherof any religious averse to bearing arms; and in many of

shall the States we find constitutional pro

be admitted to explain a latent ambigu distribution,contain provisions relating be eligible to theGeneral Assembly. " visions granting them an exemption

ity in a willor deed . But where a devi- to religion , designed for themost part,to TheConstitution of Maryland (Article from this service.Thus the constitution

seemade one will in 1752, and another protectthe religious liberty of thepeo 111., Section 11,) says thatno minister of Indiana (Article XII, section 6 ) says :

in 1756,withoutdisposing of his person- pleagainstencroachments by govern or preacher of the Gospel or ofanyre: "No person conscientiously opposed to

alty or’appointing executors by either, mentalagency: Some of the provisions, ligious creed or denomination * bearing armsshall be compelled to do

and bya codicil(reciting that by his said however found intheconstitutionsof shall be eligible assenator or delegate.” militiaduty;butsuch person shallpay

will of 1752 )he had madenodisposition some of the states are exceptionstothis TheConstitution of Tennessee(Artiele an equivalent for exemption, the amount

ofhis personalty, disposed ofit and ap- statementand tothe general character IX ., Section 1,) declares that " nominis- to be prescribed by law ." Theconstitu

pointed executors,itwas held that there and scopeof the constitutionsofthe ter ofthe Gospel or priest, ofanyde. tionof Alabama ( Article X , section 1)

was no latent ambiguity soastoadmit American states. They appear as incon- nomicationwhatever, shall be eligible says : "All citizens of any denomina
parol evidence to show that the testator sistencies and deformities, and also ves to a seat in either house of the legislation whatever who, from scruples of con

intended by his codicil to confirm the tiges of ideas once entertained, but now ture.” These are examples of constitu- science, may be averse to bearing arms

will of 1756, and not to republish that of generally obsolete. tional exclusion of persons from the ex. shall be exempt therefrom , upon such

1752 . The constitution of New Hampshire ercise ofcivil functions on account of conditions asmay be prescribed by law . "

In Lord St. Leonards v . Sugden, the (Part I,section 6) furnishes one of these their ecclesiastical character and office, Provisions of the samegeneral character

Lord Chief Justice made the following exceptions, in empowering “ the legisla- and, so far, examples of proscription on
occur in the constitutions ofmany of the

remarks upon Doev. Hiscocks. He con- ture to authorize from time to time the religious grounds. The reason of the other States.

sidered it not only the great authority several towns,parishes, bodies corporate, exclusion and the fact itself involve the So also some persons are conscien

as to the admission of parol evidence to or religious societies within this state to practical results of a religious test. tiously opposed to taking a legal oath,

explain latentambiguities. Its principle make adequate provisions, at their own These provisions are the exceptions, and, hence, provision is made that they

was also a justification for the use ofsuch expense, for the support of public Pro: ratherthan the general rule, in the Con may simply affirm , as theequivalent of

evidence to supply the contents of a lost testant teachers of piety, religion and stitution of the American States. The an oath .' On this point the constitution

will
. He thought the observations of morality" ; and , also, in providing ( Part great mass of these Constitutions exclude of Missouri (Article II. section 12) says :

Chief Baron Abinger, as to the mischief II, sections 14, 29, 42) that "everymem- | religious tests and qualifications to hold | "If any person shall declare that he has

BY SAMUEL T. SPEAR, D, D.
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money shall be drawn from the treasury tion of the United States. The same is May 20 ), in which he distinctly and em , and the date of contracting the debt is

conscientious scruples against taking an ganic body, has nothing whatever to do nuity accordingly, and the annuitant setting out any fire on the prairie or

oath or swearing in any form , the said with religion, except to protect the indi. having contracted to sell the same the timbered laud,by which any one's prop

oath may be changed into a solemn viduals in whatever belief and worship purchaser objected to complete, on the erty is injured,and makes him liable in

affirmation and be made by him in that they may adopt; that religion is entirely ground that the annuitant was not abso- damages, etc.: Held, Thatthe statue does

form .” The constitution of Indiana a matter between each man and his God ; lutely entitled . The Vice- Chancellor, not include the setting out of any fire in

(Article I, section 8 ) says: "The mode that theState, as separated from the in- however, held that he was.
a cultivated field.

of administering an oath or affirmation dividuals who compose it , has no exist It willbe noted that there was in the CAPITAL STOCK OF CORPORATIONS.
shall be such as shallbe most consistent ence exceptin a figure; and that to pre- case this peculiarity, viz ., that the trus The unpaid subscription to the capital
with and binding

uponthe conscience of dicate religious responsibilities ofthis tees of the testatrix were entirely to di- stock ofa corporation is a trust-fundfor

the person towhom such oath or affirm- abstraction is an absurdity . Whatever, vest themselves of all control over the its general creditors. The stockholder

ation may be administered.” Like pro- then, the State does, whatever laws it annuity, which was to be purchased in is liable to a creditorto the extent ofthe

visions are found in the constitutions or makes touching religious subjects, are the name and for the benefit of the an- unpaid installments on the stock owned

statutes of other States. done and made not because the State is nuitant. The annuitant, therefore, was by him . As between the stock holder

Some of the state constitutions ex- responsible, but simply that the people intended to have complete legal control and a creditor, the stock shall be consid

pressly prohibit the appropriation of any may be secure in theenjoymentof their over the annuity, and could probably ered paid only to the extentof the fair

funds or property for religieus or secta- own religious preferences. Public labor have made a good title to a purchaser value of the property conveyed, and

rian uses . Thus the constitution of Illi is forbidden by law on Sunday, not be without notice, even if the cesser pro that, for the balance, the stockholder

nois (Article VIII, section 3 ) says : cause the State, as such , respects the sa- viso had been,as we say it was, a valid shall be held individually liable, in the

“ Neither the general assembly , nor any credness of the day or attempts to en. one, since it could scarcely have been event of his failure to point out corpo.

county, city, town, township,schooldis; force itsobservance ; butbecause a large allowedto operateas against him . This rate property subject to levy. The rec

trict, or other public corporation, shall portion of itsworthy citizens do regard wemay concede ; but it goes a verylittle ord of adeed is no constructive notice

ever'make any appropriation or pay from the day as sacred and employ it for pubway indeed tosupport the proposition to a person proposing to trust a corpora

any public fund whateveranything in aid lic and private worship,and havearight necessary to the Vice Chancellor's de- tion , that its capital stock had peen paid

of any church or sectarian purpose, or to to beprotectedinthe quiet useof the cision , viz ., that the annuity itself was up in full by a conveyance ofa certain

help support or sustain anyschool,acad. time for these purposes.So far asthe not in equity, and as between the annui amount ofland.

emy, seminary, college, university, or State is concerned,thelaws forbidding tant and theresiduary legatee , intrinsi

other literary or scientific institution con- public labor on Sunday stand on exactly cally subject to and charged with the

trolled byanychurch or sectarian denom-thesame footingasthose forbidding dis: liability to pass from the annuitant to not prescribed by statute, he may per
As the duties of a City Solicitor are

ination whatever ; nor shall anygrant or orderly houses, public intemperance,and the residuary legatee in the event of formsuch duties asareprescribedby

donation of land , money,or other perso all other acts which disturb the peace.” alienation .
nal property ever be made by the state Reasoning from these principles, Mr. We are utterly unable to see the re- terests of ihe city required his services ,

ordinance. If, in a case where the in

or any such public corporation to any Pomeroysays: “ Indeed,although the pugnancy on which the Vice Chancel. even where such services were not pre

church or forany sectarianpurpose." people composing our body politic are lor's decision is founded, and we dosee scribed by ordinance,and he acts with

The constitution of Missouri (Article IX, doubtless as much impressed with very plainly indeed that the testatrix's discretion and renders the city a service,

section 10) contains a similarprovision. Christian ideasasthose of any other clearly expressed intention is utterly heis not regarded as acting without au

The constitution of Indiana (Article I, nation, our governments, both State and defeatedbythat decision . It also ap- thority, and he will be entitled to com

be drawn from the treasury forthe ben - ject, can hardlybecalled Christian." pears tousthat the viewtakenbySir pensation for his services.

tution. ""Theconstitution of Oregon Christianity nor any other religious before, in Hatton v.May,(WeeklyNotes, contractedpriortoits occupation assuch,

efit of any religious or theological insti. This is undoubtedly the truth. Neither of Vice-Chancellor Malins, only six days

The homestead is liable for the debts

( Article I, section 5) provides that " part of the Constitu .

adhered to the

for the benefitof any religious or theo- true of the State constitutions, asa gen- enunciated by him in Powerv. Hayne the test when theliabilityattached rath

logical institution , nor shall any money eral fact. Theexceptions are suchas L. Rep. & Eq,262),where he declinedto er than that of the rendition of thejudg.
be appropriated for the payment of any were specified in the firstpart of this follow the case of Day v . Day (1 Drew ment against the owner thereof. The

religious service in either house ofthe article ; and even these exceptions are 569 ) before Sir R. T. Kindersley. With new homestead is liable for thedebt

legislative assembly." The constitution limited toa few particulars and in prac- the principles so laid downby SirR. contracted orthe purchase of the oldof Michigan (Article IV, section 40 ) de . tice are mostly obsolete.
Malins we entirely agree, and are strong

homestead , where there was simply an

clares that no money shall be appro The all-pervadingprinciple, then,of ly induced to believe that though Hunt- exchange of homesteads; insuchcase,

priated or drawn from the treasury for ourAmerican constitutions is that the foul-ton v. Furber maybe distinguished the liability ofthe old homestead forthe

thebenefitofany religious sectorso- State, as such, has nothing to dowith from Hatton v. May, itcannot on any purchasemoney to bepaid for it, is sim

nor shall property belonging to the state protection in the enjoyment of their re- differentiated from the last-named case.
ciety,theological or religious seminary, religion ,beyond affording to the people sound or comprehensive principlebe ply transferred to the new homestead.

beappropriated forany such purposes.” ligious rights,and that,too, with no dis: -The London Law Times . purchase money of the real estate car.

The constitution ofMinnesota (Article I , crimination among them . It is difficult ries with it the lien of the vendor, and

section 16) and that of Wisconsin ( Arti- to see how a state established upon this all the equities and remedies the latter

cle I. section 18 ) contain a similar pro- principle, and for reasons of State policy,
SUPREME COURT OF IOWA. would have had if he had never parted

vision . conducting a school system at the public
with the debt. Where a homestead is

Looking, then , at these various consti- expense, can make that system the in to be sold on execution for the purchase

tutional provisions as a whole, and as strument of religious instruction or wor. Where land was sold for taxes in money, the lien of the judgmentrelates

indicating the general policy of the shipin any form . Itmanifestly cannot 1861 , and the deed could havebeen backto the time of contractingthe debt

American Statesinregardtoreligion, do so without contradicting the funda- made in1864, but the holder ofthetax- bythe operation of the law ,andsuch
Judge Cooley, in his Constitutional mental law of its own organic life. certificate never obtained a deed forthe lien can be enforced by general execu

Limitations ' tion .
( chapter xiii ) , says that land : Held, That after eleven years have

“ those things which are not lawful ur
RESTRAINTS ON ALIENATION .

elapsed from the time when the deed

der any of the American constitutions Recent decisions in the Vice-Chancel- could have been obtained, the presump Under Chap. 26 , Statutes of 1870, it is

may be stated thus : "
lor's courts have thrown great difficulty tion is , that the purchaser has abandon- enacted that " Theowner of any stock

1 . Anylaw respecting an establish in the path of those who are called on ed his rights to obtain the deed ,and trespassing upon improved lands of an
ment of religion .” 2. “ Compulsory sup- to advise whether in a given case a re. those purchasing the land of the owner other shall pay to the owner of the land

port,bytaxation orotherwise, of reli- straint on alienation is tobetreated as a may presumesuchabandonment. They so damagedthe actual amountof damgion.” 3. “ Compulsory attendance upon condition subsequent, and therefore, re would be authorized to purchase and pay age sustained . The personwho is in

religious worship." 4." Restraintsupon pugnant and void , orasa conditional for the land upon this presumption, and possession of the land so trespassedup

the free exercise of religionaccordingto limitation defining the duration of the a purchaser at atax-sale could not after on maydistrainany trespassing stock,
the dictates of the conscience.” 5. “ Re- periodfor whichan estateor interest is wardstake a deed thereon and defeatthe and retain the samein some safe place

straints upon the expression of religious to be enjoyed by the donee, and , there- title thus acquired. at the expense of the owner thereof,

belief." fore, valid. To assist in the discrimina until the damages are paid : Held , That
VENDOR'S LIEN.

tions which insome form of words are and conditionallimitation on theother, establishedin this state . Aside from and the owner, also , under theabove
These,”he adds, " are theprohibi- tion between condition on the one hand ,

the above law was in force without a

The doctrine of vendor's lien is well submission to the vote of the county ;

tions, and which secure freedom of con- ruleas laid down by thelate LordJus- the intervening rights.cofio purchasers statuteisliablefordamagescommitted,

manin religious matters is tobesub- Rochfordv.'Hackman (9 Hare,581) --to veyance doesnotaffect the existence of wereinclosed with fences or not.

jected to thecensorship of theState which,as being too long for quotation, trust equally,whether itbe conveyed or

and the State is not to inquire into or Where the defendant mortgaged two

citizen performs his dutyto the State tor is to be collected from the whole of however,the rights ofinnocent puri retainpossession of them ,and the mort

take noticeof religious belief, whenthe appears that the intention of thetesta. I only be contracted to be conveyed. If,

if it is not toleration which is established est primarily given ;and,secondly, as to purchaser cannotbe affectedbythe lien. pagewas duly recorded ; butafterwards
the defendant sold two calves of eighteen

in our system , but religious equality ." the extentand events in which that in months old , the increase of the cows,

The exceptions to this principle referred terest is defeated, and that if, on the
In an action against a railroad com- and the mortgage did not specify the

toandillustrated by citations in the whole will, it appears that a life inter- pany for damages forinjuriestoamar: increase of thecows; Held,That thepur

commencement of this article,hetreats estisnot to continue beyond theevent ried woman : Held, That the husband chaser of the calves taking themwith

as exceptions notoften put into practice, of alienation it ceases accordingly,and mayrecover forsuch losses of services outnotice,either actual or constructive,

and byno means representing the gen- that a gift over is not necessary to the of the wife, causedby the injury, as are the sale to him was a valid sale , and the

eral character of our American State operation of the cesser proviso on the sustained by him , but the wife herself mortgage cannot cover them .

constitutions. They are, rather, the rel- original interest. This being, as we say, cannot recover for such loss of services. JURISDICTION .
ics of ideas once prevalent, but now for the true rule ,we will now look at the The husband could also recover from the

A Justice of the Peace has no jurisdicthe most part discarded in this country. case of Hunt-Foulston v . Furber, before defendant for expenses incurred by him
Theyare,moreover, generally foundin Vice- Chancellor Hall on the 20th ult., on accountofmedical attendance and tion totry an action on an account in
the olderconstitutions, andnot inthose shortly stated in the Weekly Notes for other proper care for the comfort and which the defendant inthe suitisa res

ident of another county ; and the ap

ofmore recent date. The American the 3rd inst.There, a testatrix be- recovery of his wife. pearance of the defendant in such a case
people have out-grown the doctrine of queathed £ 20,000 stock tobe laid out by

does not confer jurisdiction .

religious tests and that of taxation for her trustees in the purchase from the Where a party conveyed his property
ABUTTING LOTS .

religious purposes. The tendency of Commissioners for the reduction of the to his sons, for a certain sum of money,

The amount ofany judgment obtained
public thought has been toward a com- National Debt, in the name and for the and for the support of himself and wife

plete severance of church and State. benefit of s.F. Hunt,of an annuityfor for the remainder of their lifetime:
Held, the streetscan be assessed onthe abut

against the city on extra work done on

Mr. John Norton Pomeroy, in his “ In his life, and there was a direction that he That such conveyance was fraudulent as

troduction to MunicipalLaw ,”(p. 292 ), should not beentitled to the value of his to creditors, as a party cannotplace his tingproperty,providedthe work was

authorized by proper officers.

states as follows the general theory in annuity in lieu thereof, and that if he property beyond the reach of his credit

regard to religion on which our national should sell , mortgage, pledge, or antici . ors, and still retain to himself the bene

and State constitutions are built : pate the annuity,the same should cease fits of it. Where a person was employed about a

"The theory of our national and State and form partof the testatrix's residuary threshing machine, and be was injured ,

constitutions is that the State , as an or. I estate. The trustees purchased an an The statute forbids any person from without his fault or negligence, by the
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CONVEYANCE.

.

COMMON CARRIER -DELIVERY OF GOODS

REASONABLE TIME.

POSSESSION .

tumbling-rod not being boxed and prop- the National Banking Law, and that the number of her friends, I wrote and pre- the writer,except for purposes of vindi

erly covered as required by statute : mortgage is not void. sented the petition , signed by her, ask- cation . This doctrine, which is the

Held, That the person so injured , can All the justices concurring. ing to be restored to all her rights ; and sound one, may now be regarded as set
recover for such injury from the owner IMPANNELING A JURY - OBJECTIONS TO. stated substantially that we all believed tled.

of the machine. John Lane v. Wm. Scoville et al .-Error that she was capable of managing her While the writer has this general

from Atcbison county. own affairs, and that she was a proper property in , and control over his letters

Where a conveyance was obtained by BREWER, J. person to have the care, management after transmission ,there is one case in

fraud from the grantor, and afterwards 1. Where , at the time of impanneling and custody of her property,—and might which he has not the power to prevent

the lands passed into the hands of an a jury, a partyknows ofthe disqualifi- have added that no one could have man- publication by the receiver ; and this is

innocent purchaser in good faith, without cations of a juror,and failstochallenge aged an estate betterthan she has man- where he has made unjust charges

notice of the fraud, the title to such him on account thereof, he will not be aged hers, both previous to and since against the receiver, or imputations up

lands is valid in their hands. permitted thereafter to raise the objec. the death of her lamented husband. on his character. In this case the publi

The court has also decided the vexed tion . N. W. EDWARDS . cation of the letter may be necessaryto

question of John Rogers' “ nine small 2. Where a juror is called and upon his
the vindication of the receiver ; and the

children , and one at the breast, ” which voir dire testifies that he has noknowl. law gives him the right to publish it for

has vexed Christendom for many years. edge of the case , a party is ordinarily
PROPERTY IN LETTERS.

such purpose , notwithstanding the pro
A lease contained the following : * And justified in resting on such testimony . In the famous scene in the House of tests of the writer. But this is merely a

the party of the second part, for and in 3. Where there is no reason to gus- Representatives concerning the letters special or qualified property ( if it be a

consideration of the rentage and leasing pect the juror who has thus testified, a writtenby Mr. Blaine to Mr. Fisher, and right of property at all) in the letter; it

aforesaid, is to pay as rent to the party party is, though there has been a pre- which Mr. Mulligan having got in his is a personal right or privilege, and is
of the first part, and in addi: vious trial, under no obligations to ex. possession, had threatened to publisb . not transferable. It cannot, therefore,

tion thereto, as part rent, is to board the amine therecord of such trial to ascer- Mr. Blaine said : rightly be exercised by a third person

said party of the first part and his fam . tain whether the juror did not serve up " I claim that I have the entire right who has obtained the possession of the

ily , consisting of two adult persons'; on such trial , nor is heordinarily charge to these letters,not only by natural letters or copies, either with or without

Held, That the defendant was to board able with grossnegligenceorlaches in right, but on all the precedents and prin theconsent of the receiver.

three persons,-two in addition to the forgetting the fact of such service. ciples of law . The man who held them In all the adjudicated cases on this

first party. Under this ruling, John All the justices concurring.
in his possession held them wrongfully, point, the objectof thewriter was sim

Rogers had ten children .
and the committee which attempted to ply to prevent the publication or other

take these from this man for use against unwarranted use of his letters , and the
The L. L. & G. R.R. Co. v . W. H. H. me proceeded wrongfully ." extent to which the courts have gone is

XVI. KANSAS REPORTS. Maris. Error from Montgomery Mr. Knott, the Chairman of the Judic- to declare that the writer's property is

Head notes to cases to appear in 16th
county. iary Committee, said : in the contents of the letter, without

Kansas, from W.C. Webb , Reporter.
BREWER, J.

I take this occasion to say that, so expressly deciding to whom belongs the

1. The extraordinary liability ofa far as these letters were concerned they material on which theletter is written.
SALE OF PERSONAL PROPERTY - CHANGE OF railroad company as carrier of goods ex were legally the property of Mr. Fisher, The important question then remains

tendsnot merely totheterminationof and were legally in the possession of his whether the writer has any lawfulmeans

W. Perry Phillips v. Vick Reitz.- Error theactual transit of the goodsto the bailee,Mr.Mulligan,and that Mr. Blaine of regaining possession ofa letter after
from Johnson county .

place of destination,but also untilthe hadnomorerighttotheir possession it haspassed intothehands ofthere
BREWER, J. consignee has a reasonable time thereaf- than I had." ceiver. This question has not arisen in

1. To support a sale of personal pro ter to inspect the goods and remove Mr. Hunton, Chairman of the Sub-Ju- any reported case. It must thereforebe

perty where there is nochange of pos- them in theusualhours of business and diciary Committee, said :
determined on general principles and

session, as against a creditor or subse- in the ordinary course of business. “ I claim that according to the well- analogies, and not by precedent. Much

quent purchaser, proof of good faith is 2. This reasonable time is not a time settled principles of law , those letters can be said to showthat the property in

as essential as proof of a sufficient con- varying with the distance,convenience belonged to Warren Fisher from the thematerial, as wellasin the contents,
sideration.

or necessities of the consignee, but is time that he received them until he de- with the exception above noted,remains

2. A continuance of possession by the such time as would enable aperson liv. liveredthemtoMr. Mulligan,andfrom in the writer. At any rate , it isclear

vendor is evidence of a want of good ing in the vicinity of the place of de- that time forth Mr. Mulligan was enti- that a third person can acquire no pro

faith as well as of a want of eufficient con- livery, in the usual course of business, tled tothe ownership of them . Mr. prietory title to a letter except through

sideration. It does not raise a presump- and within the ordinary hours of busi- Blaine bad no more property in these the writer.

tion of law that the sale is fraudulent ness, to inspect the goods and take them letters than he had to my watch, or in E. S. DRONE.

and void , but simply one of fact, which away. any other piece ofmy property. ” .

may be overborne by other testimony. 3.' Where goods are permitted by the
The question whether there is any

Like the possessionof recently stolen consignee to remain eight days in the property in letters constituting ordinary
THE RECENT BANKRUPT ACT,

property itcasts upon the party the duty depotofthe company at the place of de private correspondence, and, if so, in Below will be found the exact status of

of explaining the possession , and may, livery, that is more than a reasonable whom it vests, is not a new one. It has the Bankrupt Act, as approved by the

if unexplained, become conclusive evi- time, and if the goods are then lost or been considered in about a dozen cases President, after its having passed both

dence against the sale. destroyed withoutany negligence on the in the English and American courts. In Houses.

3. Knowledge of facts sufficient to part of the carrier, it is notresponsible. 1741 , the poet Pope successfully sought It relates exclusively to cases com

excite the suspicions of a prudent man 4. After the expiration of such rea- the aid of a court to restrain the unau- menced in the Territories prior to June

and put him upon inquiry, is as a general sonable time thecarrier is responsible, thorized publication of letters which he 22, 1874.

proposition equivalent to knowledge of not as carrier, but only as warehouse had written to Swift. Later, the famous “SECTION 1. That in all cases in bank
theultimate fact.

man, and for ordinary negligence. letters written by Lord Chesterfield to ruptcy commenced in the Supreme courts

4. If a party knows of the fraudulent 5. Where the carrier and shipper by his son, were the subject of litigation ; of any of the Territories of the United

intent of a vendor and buys with that special contract stipulate for notice and more recently in this country , Judge States prior to the twenty - second of

knowledge,he is not a bona fide purchaser without any limitations or conditions Story decided a controversy concerning June. 1874, and now undetermined there

for he is knowingly helping the vendor the reasonable time for removal com letters written by Washington.
in , the clerks of the said several courts

to accomplish the fraud and do the mences from the timeof the notice and Since Pope's time, the doctrine has shall immediately transmit to the clerks

wrong. not from that of the arrival of the goods. been well established in the English of the District courts of the several dis

6. Where after a stipulation for no- courts, and has been adopted in this tricts of said Territories all the papers

tice , without any agreement as to the country, that the writer of a letter has a in , and a certified transcript thereof, all

Lewis Orun and Abbie E.Orun v. The form orconditionsthereof,the carrier property in itafter it has passed intothe the proceedings had ineachofsaid

Merchants National Bankof Fort gives notices with a condition written hands of thereceiver,and may prevent cases; and the said clerksofthe District

Scott,Kansas, andthe Missouri River, rier terminates upon the arrival of the of it any other use not within his im . papers and transcripts aspapers and tran
thereunder that the liability of the car the latter from publishing it, or making courts shall immediately file the said

Fort Scott & Gulf Railroad Company.- goods, and theconsignee receives such plied privileges as receiver.
Error from Crawford County . This right scripts in the said Districts courts.

VALENTINE, J.
notices without objection and continues is not based on considerations of policy "SECTION 2. That the clerks of the

1: Where the courtbelow finds thata this was equivalent to a construction by erty existing atcommonlaw .There are mit the papersand transcripts provided

his shipments over the road : Held, that or social ethics, but is purely one of prop- said several Supreme courts shall trans

sufficient service of summons was had

uponthedefendantand rendersa judg: the agreement for notice was simplyfor wrongful publication of aletterby the case, to the clerk of the District court of
the parties and binding upon both that doubtless circumstances in which the for in section one of this act, in each

ment against him , and there isnothing the accommodation ofthe consigneeand receiver would be restrainedby equity the district wherein the bankrupt or

Court which shows thatno suchservice without extendingthe extraordinary as a breach of implied confidence. But bankrupts, or someone of them resided

was in fact had, or that the defendant liability of the carrier.
where the right has been recognized , it at the timeof the filing of the petition

All the justices concurring.
did not make a voluntary appearance in has been on the sole ground of property . in bankruptcy in said case ; and as soon

the case , and it does notappear that the The theory has been advanced in the as the said papers and transcript in any

whole of the record has been broughtto NOTE OF CORRECTION FROM MR . English courts, but has met with little case shall have been transmitted anů

the Supreme court: Held , That although
EDWARDS. favor, that the writer has a property af- filed, as herein provided, the District

it may notappear affirmatively from the Editor State Journal : ter transmission only in letters of litera- court in which the same shall have been

record brought to the Supreme court, After having made my statement to ry value. This absurd doctrine was 80 filed shall have jurisdiction of the

except as above stated , that any such the jury in Chicago, in Mrs. Lincoln's adopted by theNew York Court of Chan said case,to hear and determine all ques

service or appearance was in fact made, case, in consequence of the judge having cery, in 1841 and 1848,but was scouted tions arising therein , and to finally adju

still it will not be presumed from such a asked meto speak louder, I repeated in the United States Circuit Court by dicate and determine the same in all re

record , for the purpose of reversing the substantially what I had previously Judge Story, who emphatically declared spects as contemplated in other bank

judgment of the court below , that the stated . This accounts for the repetition “that the author of any letter or letters ruptcy cases by the act entitled ' An act

judgment was rendered without a suffi. in the statement published in the pa- (and his representatives), whether they to establish a uniform system of bank

cient service ofsummons or appearance. pers. The statement over my signature are literary compositions or familiar let- ruptcy throughout the United States,"

2.The defendant owed a large sum of was read in the presence of Robert Lin- ters, or letters of business,possess the and approved March second , 1867, and

money to a National Bank. To partially coln. I at first objected to sign it be- sole exclusive copyright therein ; and amendments thereto ."

secure the payment thereof he gave a cause it contained the repetitions, but that no persons,neither those to whom

mortgage to the bank on some property did so under the supposition that it was they are addressed, nor other persons,
THE ILLINOIS REPORTS . - We call atten

owned by him in Chicago, Illinois. for his private use, intending to substi- have any right or authority to publish
There was a prior lien of $ 2,000 on the tute in lieu of it another in my hand the sameupon their own account, or for tion the advertisement of Mr. Freeman

Chicago property whichthedefendant writing. It was read to me in a low their own benefit.” And in 1855, Judge on the first page of this issue, stating at

agreedtopay. Five hundred dollars of voice, and as I wasabouttoleave, in Duer, pronouncing the unanimousjudg: whatprice the IllinoisReports,pub

thesamebecamedue ; and the bank,in baste to sendasecond dispatchto ment of the fullbench oftheNew York lished byhim ,maybehad,and thevol
order to save and protect its own lien on Springfield. I had no idea that it was Superior Court, after an elaborate re

said Chicago property , and atthe request intended for publication or I never view of the authorities, affirmed the umes that are now in press.

of the defendant, paid said sum of $500, would have signed it, and especially doctrine so clearly expoundedby Judge
and then took the note and mortgage withoutmy reading it. I was not sur Story, and held " that every letter is, in BANKRUPTCY - PROOF OF DEBT - NOTABY

now sued on for thatamount onprop- prised that the editor of the Chicago the general and proper sense of the term : PUBLIC.—Among our new bankruptcy

erty situated in Crawfordcounty, Kan Timesstated that “ itrathersingularly a literary composition;" which cannot blankswehave a blank for proof ofdebt,

mentioned mortgage is not a violation ofrequestof Mrs. Lincoln ,her sisteranda any thirdperson ,withoutthe consent of prepared expressly for notaries public.

SERVICE OF SUMMONS-RECITAL IN RECORD

MORTGAGE-BANKRUPTCY.
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CHICAGO LEGAL NEWS. tiable, as to Atirm that one payable on of the decision just read, in the cases this doctrine is upheld as tomunicipal

, and therefore That such is the necessary consequence

its presentation and surrender is for that from the State of Kansas, is too obvious bonds, is worthy the admiration of all

reason destitute of negotiability. to need argument or illustration. That who wish to profit by the frauds of

CHICAGO, JULY 1 , 1876 . The next question certified is,whether State bad enacted a general law on the municipal officers. It is , that wherever

the bonds are invalid because of the fact subject of subscriptions by counties and a condition or limitation is imposed

that the election was held within less towns to aid in the construction of rail . upon the power of those officers in

than thirty days after the day of the or roads, in which it was declared that no issuigg bonds, they are the sole and final

The Courts.

der calling for it. bonds should be issued on which the judges of the extent of those powers. If

The act of the legislature under which interest required an annual levy of a tax they decidetoissue them , the law pre

the bonds purport to have been issued beyond one per cent of the value of the sumes that the conditions on which their

(passed in 1870 ) is the act under which taxable property of the municipality powers depended existed , or that the

the bonds considered in the case of Mar- which issued them . limitation upon the exercise of the pow
UNITED STATES SUPREME COURT.

cy v. The Township of Oswego were In the case under consideration , this er has been complied with , and especial

OCTOBER TERM, 1875. issued. We held in thatcase thatby its provision of the statute was wholly dis- ly and particularly if they make a false

provisions the board of county commis- regarded. I am not sure that the rela recital of the fact on which the power
HUMBOLDT TOWNSHIP, Plaintiff in Error, v.

LONG, et al . sioners, who caused the bonds to be tive amount of the bonds, and of the depends in the paper they issue, this

issued, were constituted the authority to taxable property of the towns is given false recital has the effect of creating a
In Error to the Circuit Court of the United States

for the District of Kansas. determine whether the conditions of in these cases with exactness, but I do power which had no existence without

fact, made by the statute precedent to know that in some of the cases tried be. it.

VALIDITY AND NEGOTIABILITY OF TOWN the exercise of the authority granted to fore me last summer in Kansas it was This remarkable result is always de
BONDS — RIGHTS OF BONA FIDE HOLDER ,

execute and issue the bonds,had been shown that the first and only issue of fended on the ground that the paper is

Irregularities in the issueof town bondsin aid performed,and that their recitalinthe suchbondsexceeded in amounttheen negotiable,and the purchaser isignorant

of railroads do not affect their validity in the bonds issued by them was conclusive in tire value of the taxable property of the of the falsehood . But in the Floyd Ac

hands of a bona fide holder, provided the original a suit against the township brought by a town as shown by the tax list of the ceptance cases this court held, and it was

tional,and thebonds recite that they were issued bona fide holder. In so ruling we but de- year precedingthe issue . necessary to hold so there, that the in.

in pursuanceof such authority. Miller, Davis, cided what had often before been decid This court holds that such a showing quiry into the authority by which nego

construction ofa railroad, is not affected by the fixed rule. Applying it to thesolution standing the express prohibition ofthe as if it were not negotiable, and that if

Thenegotiabiliigendimewn bondsin aidof the ed, and what oughttobe regarded asa is no defense to the bonds, notwith- tiable paper was issued was just the same

recitalthat the bondswere issued for the con of the question nowbefore us, it is plain legislature. It is therefore clear that 80 no such authority existed it could not

struction of the samethroughsaid township thatthe bondsare not invalid , because long asthis doctrine is uphelditisnot be aidedbygiving the paper that form .

The construction of the road is not a conditionon all the notice ofthe popular election was in the power ofthe legislature to author- In county bond cases it seems to be oth

which the payment of the bonds depends.

not given which the legislative act di- ize these corporations to issue bonds erwise.

Mr. Justice STRONG delivered the opin . rected . The election was a step in the under any special circumstances , or with In that case the court held that the

ion of the court .
process of execution of the power grant any limitation in the use of the power, party taking such paper was bound to

The first question certified from the ed to issue bonds in payment of a mu which may not be disregarded with im know the law as it affected the authority

court below is whether the bonds to nicipal subscription to thestock of a rail. punity . It may be the wisest policy to of the officer who issued it. In county

which the coupons in suit were attached road company. It did not itself confer prevent the issue of such bonds alto- bond cases, while this principle of law

are negotiable bonds, such as to entitle the power. Whether that step had been gether. But it is not for this court to is not expressly contradicted , it is held

the plaintiff to the rights of a bona fide taken or not, and whether the election dictate a policy for the States on that that the paper, though issued without

holder of negotiable paper taken in the had been regularly conducted, with suf- subject. authority of law , and in opposition to

ordinary course of business before matu. ficient notice , and whether therequisite The result of the decision is a most its express provisions, is still valid .

rity . majority of votes had been cast in favor extraordinary one. It stands alone in There is no reason , in the nature of the

They are certificates of indebtedness of a subscription and consequent bond the construction of powers specifically condition on which this power depends

to the railroad company, or bearer, each issue, were questions which the law sub- granted, whether the source of the pow- in these cases, why any purchaser should

for one thousand dollars, lawful money mitted to the board of county commis er be a State constitution , an act of the not take notice of its existence beforehe

of the United States, payable on a day sioners and which it was necessary for legislature, a resolution of a corporate buys. The bonds in each case were is

certain , with interestat the rate of seven them to answer before they could act. body, or a written authority given by an sued at one time, as one act, of one date,

per cent., payable annually on the first in the present case the board passed individual. It establishes that of all the and in payment of one subscription. All

day of January in each year, at a speci- upon them and issued the bonds, assert- class of agencies, public or private, this was a matter of record in the town

fied banking -house, on the presentation ing by the recitals that they were issued whether acting as officers whose powers where it was done.

and surrender of the respective interest “in pursuance of and in accordance with are created by statute, or by other cor So, also, the valuation of all the prop

coupons thereto annexed. If this were the act of the legislature. ” Thus the porations or by individuals, and whetherty of the town for the taxation of the

all , there could be nodoubt of their com- plaintiff below took them , without er the subject matter relates to duties year before the bonds were issued is of

plete negotiability . But it is said the knowledge of any irregularities in the imposed by the nation, or the State, or record both in that town and in the

subsequent language of the certificates process through which the legislative by private corporations, or by individ- office of the clerk of the county in wbich

controls the absolute promise,and shows authority was exercised, and relying uals, on this one class of agents, and in the town is located . A purchaser had

thatpayment was to bemade only on a upon the assurance given by the board regard to the exercise of this one class of but to write to the township clerk or the

contingency . This is argued from the that the bonds had been issued in ac- powers alone, must full, absolute, and county clerk to know precisely, the

recital contained in the instrumentand cordance with the law . In his hands, u..controllable authority be conferred amount of the issue of bonds and the

from what follows it. We quote : " This therefore, they are valid instruments . on them or none. In reference to mu . value of the taxable property within the

bond is issued for the purpose of sub The third question certified is answer- nici pal bonds alone, the law is that no township. In the matter of a power de

scribing to the capital stock of the Forted by what was decided in the case of authority to issue them can be given , pending on these facts, in any other

Scott and Allen County railroad, and for Marcy v. The Township of Oswego, to which is capable of any effectual condi- class of cases,it would be held that be

the construction of the same through which we have already referred . There tion or limitation as to its exercise. fore buying these bonds the purchaser

the said township, in pursuance of and is no essential difference between this Thepower of taxation which has re must look to those matters on which

in accordance with an act of the legisla case and that. The assessment rolls of peatedly been stated by this court to be their validity depended.

ture of the State of Kansas, entitled 'An the township may have been proper evi- the most necessary of all legislative pow They are public, all open, all accessi

act to enable municipal townships to dence for the consideration of the board ers, and least capable of restriction, may ble . The statute, the ordinance for their

subscribe for stock in any railroad, and of county commissioners when they were by positive enactments be limited. If issue, the latest assessment roll. But in

to provide for the payment of the same, inquiring what the value of the taxable the Constitution of a State should de- favor of a purchaser of municipal bonds

approved February 25 ,1870 ;' and for the property of the township was, but the clare thatno tax shall be levied exceed all this is to be disregarded, and a debt

payment of the said sum of money and bonds are not invalid in the hands of a ing a certain per cent. of the value of the contracted without authority, and in vi .

accruing interest thereon , in manner bona fide holder by reason of their hav- property taxed, any statute imposing a olation of express statute, is to be col.

aforesaid , upon the performance of the ing been voted and issued in excess of larger rate would be void as to the ex lected out of the property of the help

said condition, the faith of the aforesaid the statutory limit, as shown by the rolls. cess. If the legislature should say that less man who owns any in that district.

Humboldt township, as also its property, Whatever may bethe right of the town no municipal corporation should assess I say helpless advisedly, because these

revenue and resources is pledged." Re- ship as against those who issue the a tax beyond a certain per cent ., the are not his agents. They are the officers

lying upon this clause of the certificate, bonds, it cannot be set up against a bona courts would not hesitate to pronounce of the law, appointed or elected with

the township contends thatthe construc- fide holder of the bonds that the amount a levy in excess of that rate void . out his consent, acting contrary, perhaps,

tion of the railroad through the town issued was too large, in the face of the But when the legislature undertakes to his wishes. Surely , if the acts of any

ship was a condition upon which the pay decision of the board , and their recital to limit the power of creating a debt by class of officers should be valid only

ment was agreed to be made . that the bonds were issued pursuant to these corporations which will require a when done in conformity to law, it

We think, however, this is not the and in accordance with the act of 1870 tax to pay it in excess of that rate oftax- is those who manage the affairs of towns,

true construction of the contract. The The judgment of the Circuit court is ation , this court says there is no power counties and villages, in creating debts

construction of the road as well as the affirmed .
to do this effectually. No such princi- which not they but the property owners

subscription for stork were mentioned Mr. Justice Miller dissenting. ple has ever been applied by this court, must pay .

in the recital as the reasons why the We have had argued and submitted to or by any other court, to a State , to the Theoriginal case on which this ruling

township entered into the contract, not us during the present term some ten or United States, to private corporations or is based, is Knox County v. Aspinwall,

as conditions upon which its perform twelve cases in volving the validity of to individuals. I challenge the produc . 21 How . 544. It has, I admit, been fre

ance was made to depend. It was for bonds issued in aid of railroads by coun- tion of a case in which it has been so ap . quently cited and followed in this court

the purpose of subscribing, and to aid in ties and towns in different States. plied. since then , butthe reasoning on which

the construction of the road that the They were reserved for decision until In the Floyd Acceptance Cases, 7 Wall., it was founded has never been examined

bond was given. The words " upon the a late day in the term , and the opinions 666, in which the Secretary of War had or defended until now . It has simply

performance of the said condition,” can having been delivered in all of them accepted time drafts drawn on him by a been followed. The case of The Town

not then refer to anything mentioned in within the last few weeks,I have waited contractor, which, being negotiable, of Coloma v . Eaves, decided a few days

the recital , for there is no condition for what I have thought proper to say came into the hands of bona fide purcha- ago , is the first attempt to defend it on

there . A much more reasonable con- by way of dissent to some of them until sers before due, we held that they were principle that has ever been made. How

struction is that they refer to a former the last of these judgments are an. void forwant ofauthority to accept them . far it has been successful I willnot un

part ofthe bond, where the annual in . nounced, as they have been to-day . And this case has been cited by this dertake to say. Of one thing I feel very

terest is stipulated to be payable at a I understand these opinions to hold court more than once without question . sure, that if the English judges who de

banker's "on the presentation and sur. that when the constitution of the State No one would think for a moment of cided the case of The Royal British

render of the respective interest cou. or an act of its legislature imperatively holding that a power of attorney made Bank v.Torquand, on the authority of

pons.” Such presentation and surrender forbids these municipalities to issue by an individual cannot be so limited as which Knox County, v. Aspinwall was

is the only condition mentioned in the bonds in aid of railroads or other similar to make any one dealing with the agent based , were here to - day , they would be

instrument. But that stipulation pre- enterprises, all such bonds issued there bound by the limitation, or that the filled with astonishment at this result

sents no such contingency as destroys after will be held void. But if there agent's construction of this power bound of their decision.

the negotiability of the instrument. It exists any authority whatever to issue the principal. Nor has it everbeen con The bank in that case was not a corpo.

is what is always implied in every prom such bonds, no restrictions, limitations tended that an officer of a private corpo- ration . It was a joint- stock company in

issory note or bill of exchange, that it is or conditions imposed by the legislature ration can , by exceeding his authority , the nature of a partnership. The action

to be presented and surrendered when in the exercise of that authority can be when that authority is express, is open , was against the manager as such , and the

paid . As well might it be said that a made effectual if they be disregarded by and notorious, bind the corporation question concerned his power to borrow

note payable on demand is payable upon the officers of those corporations. which he professes to represent. money . This power depended, in this
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particular case, on a resolution of the place, the parties are to be placed as far fraud . Hence the parties cannot be vey was made by the United States, in

company . Thecharter, or deed of settle as possible in the situation in which they placedin statue quo as to time." 1835 , the lake had no outlet. The plain

ment, gavethe power, and when it was would have stood if there had never Parties engaged in a fraudulent at tiffs are owners of the title from thegop

exercised, the court held that the lender been any such transaction., Bellamy v. tempt to obtain a neighbor's property eroment, of two tracts of land on the

was not bound to examine the records Sabine, 2 Phillips R. (Eng. Ch.) 425 ; Sa are not the objects of the special solici. east side of the lake, called lots No.

of the company to see if the resolution my v . King , 5. H. & L., 627 ;West. Bank tude of the courts. If they are caught in 3 and 4 , being parts of fractional sec

had been legally sufficient. of Scotland v. Addie, L.R., 1 Scotch App. their own toils and are themselves the tion 18, in township 37 north, range 9

This was a private partnership. Its Cas. 145 ; Gatley v. Newell,9 Ind. 572 ; sufferers, it is a legitimate consequence of west, the western boundary ofsection 18

papers and records were not open to Johnson v.Jones, 13 Sm . & M. , 580 ; Kerr their violation of the rules of law and being most of it in the lake, certainly

public inspection. The manager and di- on Fraud, 335, 343. This is, no doubt, morality. Those who violate these laws that part of it immediately west of lots

rectors were not officers ofthelaw , whose thegeneral rule.
must suffer the penalty . 3 and 4.

powers were defined by statute, nor was We do not, however, perceive that the The judgment was right and must be Proceeding south on the shore line

the existence of the condition on which principle will benefit the complaining aflirmed. of the lake, the plaintiffs are owners

the power depended, to be ascertained party in this suit.
of parts of section 19, which extend to

by the inspection of public and official 1. He is restored here to bis property
the southern boundary of the lake ; they

records made and kept by officers of the that he had and parted with when he U.S. CIRCUIT COURT OF OH10 .
are also the owners of parts of sections

law for that very purpose. In all these received his deed , to wit, his bond and
BRICE et al. v. ELLIOT. 24 and 13 , extending around the lake

material circumstances that case differed mortgage. If he had paid $14,500 in mo.
by its south boundary, and north on

widely from those now beforeus. It is ney and received inreturnonly a bond U.S;REVISED STATUTES 934-3224 ORROPER its western boundary , soas toinclude

easy to say, and looks plausible when for the like amount, of doubtful security THE REVENUE LAWS IRREPLEVIABLE. the land immediately opposite lots 3 and
said , that if municipal corporations put and impaired by the lapse of time, be

4. The plaintiffs are thus the owners
bonds on the market, they must pay might well have complained. But he Demurrer to plea.

them when they become due. But it is paid no money. He surrendered a bond This was an action of replevin to re- lake east and west, as well as south , that
as alleged , of all the land bordering the

another thing to saythat,when anoffi. againstan insolvent deb :orwho had left cover the possession of fifty -twobarrels is to say, south of a line produced' west
cer, created by the law , exceeds the au- the country , and a mortgage upon an es of high wines, to which the plaintiffs on the northern boundary of lot 3, 80

thority which that law confers upon tate abandoned by the owner,and in re claimed ownership by purchase from F. as to cross the lake, and it would'in

him, and in open violation of law issues lation to which the Nebletts, father and Bergenthal & Bro . clude all south of that, and on both
these bonds, the owner of property lying son, make the most bitter complaints of The amended plea of the defendant sides of the lake, as the property of

within the corporation mustpay them , its insufficient security.
set forth that he was Collector of Inter- the plaintiffs. The complaint admits

though he had no part whatever in their In his letter of September 29, 1869, nalRevenue for the first district of the that when the survey was made,the

issue, and no power to prevent it. Henry Neblett says: . Yourdeed lay in state of Pennsylvania at the time and lines were run, not upon thewater's

The latter is the true view of the mat- the hands of your uncle as an escrow . * before this suit was brought, and that be edge of lots 3 and 4, but they were run

ter. As the corporation could only ex * I have hesitated whether to aban- held possession of the property under in the usual way,for the purpose of as

ercise such power as the law con- don the place or to struggle to save some the revenue laws of the United States, certaining the quantity of land , and

ferred, the issuing of thebonds was thing by borrowing a large sum and risk by virtue of alevy.duly,made by him from point to point near the boundary of

not the act of the corporation. It is of forced culture in latitude 301.” Ster for tax due the United States, alleged to the lake.

a false assumption to say that the cor- ling Neblett, the father writes : " IfMen- be owing by Bergenthal & Brother. The complaint alleges that the defend
poration put them on the market. If doza be correct, as he just advised , that To this plaintiffs demurred, assigning | ants claim that the boundaries did not

one of twoinnocent persons must suffer there are numerous debtsand somejudg. for cause that thepropertywas not taken include whatever land was left west of

for the unauthorized act of the town. ments against Mossland ( the plantation for a tax due by the plaintiffs. Lots three and four, between the me
ship or county officers, it is clear that he in question ), liens on the property that This action is in violation of the acts ander line and the lake . It is insisted ,

who could ,before parting with his money, Henry nor I did not know of, the trust ofCongress,and is intended to prevent however,onthe partof the plaintiffs,

have easily ascertained that they were deed on record at St. Martins gives the the collection of taxes. that this meander line was run simply

unauthorized , should lose rather than only protection against them . Revised Statutes, %% 934 3224.
for the purpose of ascertaining the quanthe property -holder, who might not |Henry is absent, and has long been the Purdon's Dig. , 1226, Sec. 4.
tity of land, and not to exclude from

know anything of the matter, or if he true owner of James Edmunds' bond . I O'Rielly v. Good, 42 Barb ., 521 .

did,hadnotpower to prevent the wrong. thought of you if interested and my deed Delaware R. R. v. Prettyman , 17 Int. ander line and the lake.
that quantity the land between the me

Mr. Justice Davis and Mr. Justice to Henry could arrange matters. But Rev. Rec., 101.

Field concur with me in this opinion.
The complaint produces and makespartalas ! so far unsuccessful - debts to oth Pullan v. Kinsinger, 11 Int. Rev. Rec. , of the pleading, two plats, copies of the

ers, less and less probability of buying 197.
government survey, according to which

the Bruossade bonds . * How much Stiles v. Griffith, 3 Yeates, 83 .

UNITED STATES SUPREME COURT. money will you provide Henry, if he de
it appears that the western boundary of

Pott v. Old Wine, 7 Watts, 173. Lots three and four was the lake.
cides to go ?” The court, McKENNAN, Cir. J. , gave There is no land shown on the west be

OCTOBER TERM , 1875.

The letter of the same person , of Feb- judgment forthe defendant upon the tween the meander lineandthe lake, but
HENRY M. NEBLETT V. J. E. MACFARLAND. ruary, 1869 ,isfilledwith the accounts of demurrer,saying that the Acts of Con- thelines are run from the eastern

bound

Appeal from the circurt Court of the United States for the embarrassments anddifficulties, of gress (Rev.Stat., 934), explicitly,de ary of section18,andof lots threeand
the District of Louisiana .

the depreciation of theestate,theclaims clares that property taken or distrained fourtothe lake, andit is admitted ,ex

FRAUDULENT CONVEYANCES -RETURN OF for taxes, judgments,and generalcredi. under authority of the revenue law shall tending the lines thus surveyed and as
CONSIDERATION.

tors. Among other things,he says, “ I beirreplevinable, and that the form of marked in rods they would not reach

Mr.Justice Hunt delivered the opin. know Henry would let you have his debt action of replevinistakenawayfrom the lake ; but this is is not shown
ion of the court. (the bond in question) for fifty cents on personsclaiming property so taken or upon the surveys produced in evidence ;

the dollar."

The allegation of error in this case is on the contrary, as before stated the

confined to a single point. In his brief, We are not able to say, nor is it very western line of lots three and four ap

the counsel for the appellant says : “ The material to know, whether these state Our thanks are due Jacob FORSYTH, pears to bethe lake. There is no gore

or tongue of land represented on lot

court erred in not making the payment mentswere false and fraudulent,or for the following opinion :
three at all , according to this survey, but

of ourbond a condition precedent to the whether the security was reallyso inad.

reconyeyance of the plantation, as set equate as is here represented . Whether UNITED STATES CIRCUIT COURT, the water line is represented to be the

D. OF INDIANA . ordinary varying line of the lake. The
forth in our motion for a new trial ; and good or bad , he receives now the same

declaration alleges that there is a gore
on this ground , and from this point of security that he then gave to his vendor.

May Term, 1876.
or strip of land extending from lot threethe decree, do we appeal and ask forre- | It would be a perversion of justice to

lief."
give him the full amount in money for a CAROLINE M. FORSYTH and Jacob FORSYTH 1. JOHN in a south westerly direction into the

The action was brought to set aside the dollar. If,onthe otherhand, it was

lake , and it is in relation to that gore or
security then worth but fifty cents on

the conveyanceofaplantationinLouisi- thenanadequatesecurity, it is the same

THE BOUNDARIES OFLAND BORDERING ON strip of land that this controversy arises.
A NON-NAVIGABLE LAKE. Defendants are in possession of that

ana, made by Macfarland to the appel .
1. Boundary OF LAND BORDERING ON STREAM. land , and the plaintiffs claim it for the

lant, Neblett, upon the allegation that -That the law upon the subject of the survey of

the conveyance was obtained by the
But, 2d . It is no objection to a restor- land bordering upon navigable and non -naviga: is there is a part oflot three; at any rate

reason as they allege , that whatever land

fraudulent acts and representation of ation of property, received on a fraud- ble streams, is thatthe navigable streamsare to

Neblett and his father. ulent sale, that it has fallen in value water is not io be sold . The acts of Congressre- whenproduced west, would describethe
so far as the northern line of lot three,

The only consideration given or pro
since the date ofthe transaction. Blake quire that these streams shall always remain nay: boundary of that gore or stripofland.

fessed to be givenby Neblett for the liams, 8 How ., 134, 158. Nor iftheprop that thepurchasertakes the land to the center of condition of the lake

atthe time of the

v .Morrell, 21 Bervan,613 : Veazie v . Wil- igable as publication. Whenisvannasira wedydbeen the complaint says nothing about the

certain bond for the sum of fourteen erty is of a perishable nature is the hold .

thousand four hundred sixty - four 51-100

er bound to keep it in a stateof preser 2. THE CASE OF A NON -NAVIGABLE LAKE.-This survey , whether it is the same noworat

is the case of a non - navigable lake, not of a the time the suit was brought, as it wasdollars, executed by Macfarland to Ster: vation until the bill is filed . Scott v.
stream , and, so far as the court can judge from at the time of the survey. Whether any

ling Neblett,the father,andalleged to be Perrin , 4 Bibb. , 360 ; Kerr,337. the statement made in the pleadings, that d.es changes have taken place in the condi.

the property of Henry Neblett .

A party seeking to set aside a sale of not change the principlesof the case as stated.

WHERE THELINEIS MEANDERED ONSTREAM. tion ofthings does notappear.
The courtbelow adjudged thetransac- shares is notbound to pay calls on them -That there seems to be no reason for taking The first question to be determined is,

tion to be fraudulent, directed the ex to prevent forfeiture after filing his bill . this case out of the general rule , where land is

ecution of adeed reconveyingtheprop. Sameauthor. Nor is it fataltohis
right purchased bordering upon a non , navigable whether the boundaries oflotsthreeand

erty,and ordered thereturnand re.de of rescission that someoftheshares have treatreandwhere the line is meandered upon four did extend to the lake, or whether,

on the other hand , they did not include
stream is intended as the boundary of the land.

livery of the bond for $ 14,464.51, unaf- been thus perfected.
That the government did not intend to exclude more or less of land which might be

fected by any indorsement of credit or We have no means of knowing whether from the operation of the grantmade to the pur: left between the meander line and the

payment thereon, and the same, with the there can be a defense made to the bond, chaser, any land between the meander lineand lake, and , I think, upon thefaceof the

mortgage made for its security , to retain arising from the statute of limitations. It the water . = [ED. LEGAL News. pleadings as they stand when connected

thesame lien thereon and the sameforce would seem that when the bond has been Opinion by DRUMMOND, J. with the maps, we must assume that the

and effect as if the deed had not been so recently adjudged by the court, to be We will state the views that we have boundaries extended to the lake.

made or any cancellation of the bond a subsisting security, and to be a lien taken of this case, as it is presented in It seems to me that the principles

taken place. upon the plantation directed to be re- the pleadings. which are decided by the Supreme

The complaint now made is that, in - conveyed , the party in substance re . The question comes up on a demurrer Court of theUnited States in the case of

stead of directing a return of the bond in delivering the bond as a condition of by the defendants to the complaint - it the Railroad Company against Schur

specie, as a condition for the return of obtaining such reconveyance, that a de being an action of ejectment to recover meir, which is referred to by the counsel

the land , the court should have directed fense of this character could not be a from thedefendants some land, in what ' on both sides, and reported in 7 Wallace

the payment of the amount of money se- good one. But of this the appellant must is called Lake George, in the county of 272, must to a great extent control this

cured thereby. take his chance. If the bond has be- Lake, in this State. case . That was a case where there was

In cases of this character the general come thus impaired , it is no worse than According to the statement contained a tract of land surveyed on the Missis

principle is that he who seeks equity the loss of a perishable article, or the for in the complaint, Lake George is a body sippi River ; a meander line was run ,

must do equity ; that the party against feiture of shares during the litigation . of water about two miles long, north and outside of which was the tract of land in

whom relief is sought shall be remitted | These circumstances do not alter the south , and about three-quarters of a controversy in the case, which was claim

to the position he occupied before the rule of law . In Gatley v. Newell, supra , mile wide, east and west ; the depth of ed by the railway company, by virtueof a

transaction complained of. The court it is said : “ The party defendant is not the lake is not stated in the pleadings. grant from the government to the State of

proceeds on the principle that as the bound to rescind until the lapse of a It is called a non-navigable lake , and it Minnesota , but which was also claimed

transaction ought never to have taken reasonable time after discovering the l is said that for many years after the sur. i by the party who had entered the land

SMALE, et al .

now .

the stream .

3.
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Case .

bounded by the river. That line was would be true of a large body ofwater whether from his previous course, the murrer to the second plea, and the case

run just as thiswas, witha meander wherethewatergraduallyorsuddenly defendant might reasonably infer that was tried on the issues formed by the

lineupontheriver, and thepartypur- retired, it is not necessary to decide. It such was his purpose, is aquestion of other pleas and replications thereto,

chasedthe land of the governmentasso mightbesupposedin suchcase that the fact for the jury. " If they find such to such trial resulting in a judgment in fa

much land , and took his patent for it, Government did notintend to convey have been the case, they cannot give vor of plaintiff for $ 1,500. The defend

and the question was,whether thepat- the land covered by the water,butthat judgment for any more than the actual ants having appealed totheSupreme

ent included the land outside of the me. perhaps is not necessary to be decided damage sustained . court , the parties, by their counsel, en

ander line, and which was sometimes in this case . Neither do I feel inclined After the ticket is purchased and paid tered into stipulation to submit the

covered with water and sometimes bare to decide absolutely as to the rights of for, the railroad company can only avoid case tome,todetermine the following

The Supreme Court held that the pat. the parties in this case. compliance with its part ofthe contract questions : Was the defendant's second
entee had the better right to the land It may be that if the facts were all by the existence of some legal cause or plea a good plea in bar, and does the ev

because his patent covered the land in known to us, if the changes which had condition which will excuse it . The idence sustain the third plea in bar of

controversy. ' The meander lines were occurred since the time of the survey company should in the first case refuse plaintiffs action ? If the decision shall

run for the purpose of ascertaining the and thesale, and thetime when this suit to sell tickets topersons whom it desires bein favor of defendants, the plaintiff
quantity of land, but the intention of was brought were known,wemight take and has the right to exclude from the shall release said judgments ; if in favor
the government was to leave the river as a different view of the case. But as far cars, and should exclude them if they of plaintiff, then theappealtaken by the

the boundary of the land , and the court as we can at present see ,thereseems to attempt to enterthe carwithout tickets: city, shall be withdrawn.
says : be no reason for taking this case out of If the ticket has been inadvertently sold I am of opinion that the second plea

(Here the court read from 7 Wallace, the general rule, where land is purchas- to such person and the company desires of defendant to which the court sus
in the case of Railway Company v. ed bordering upon a non - navigable to rescind the contract for transporta tained the demurrer, was a good plea in

Schurmeir, 286-289.] stream , and where the line is meandered tion , it should tender the return of the bar, and that the demurrer should have

Nowthese principles are strictly ap. upon the stream for the purpose of money paid for the ticket. If it does been overruled. The plaintiff's action

plicable to this case,and, inaccordance quantity,and the stream is intended as notdo this, plaintiff may under anycir. as originally commenced wasassumpsit,

with thefacts of this case, the only dif- the boundary ofthe land. The uniform cumstances recover the amountof his andbelonged to the class known as ac

ference is, the courtwas there speaking rule as to the description of lands in actual damage, viz : what he paid for the tions ex contractu,and can bemaintained

of a navigable river, in this case it ap- deeds is that the great natural object is ticket , and perhaps, necessary expenses only where the cause of action arises out

pears that the lake, so far as we know to govern , and courses and distances are of his detention. of contract.

anything about it , is non -navigable. But to yield to the object. The great natu In this case the jury rendered a ver When the plaintiff applied and ob

why should that, by any possibility, ex . ral object here was the lake or the water, dict for actual damages ( $1.74 ) and costs, tained leave in March, 1876, to change

clude the plaintiffs from the operation and the plat shows that the western line the company not having tendered the his action, he thereupon changed it from

of the principle ? One would tbink that, of lots three and four was intended to be money, an action ex coutractu to one of another

80 far from having that effect, it might the water, and we conclude that the gov class known as an action ex delicto, ap.

be brought within the rule of law in re- ernmentdid not intend to exclude from
We are under obligations to R. S. TUT. plicable only to torts or wrongs; and

lation to non -navigable streams. The the operation of the grant which was under whicb, the plaintiff can never re

law upon the subjectof the survey ofland made to the purchaser,any land between HILL, City Attorney, for the following cover for a mere breach of contract as

bordering upon navigable and upon non- the meander line and the water, so with opinion : under the former class. In making this

navigable streams is, that the navigable out actually deciding what may be the change of actions the plaintiff virtually

streams are to remain navigable ; that ultimate rights of the parties, wemust CIRCUIT COURT OF COOK COUNTY, and necessarily discontinued hisaction

the land covered by the water is not to hold that the demurrer is not well taken , ex contraciu . Suppose he bad changed

be sold. The acts of Congress require and must be overruled.
OPINION, JUNE, 1876.

from what it was, to an action on the

that these streams shall always remain BAKER, HORD & HENDRICKS, for plain case for slander. A cause of action for

navigable as public highways; and in tiffs.
JOHN W. CONNETT v. THE CITY OF CHICAGO .

slander could , under no circumstances,

relation to streams not navigable, the HARRISON, HINES & MILLER, for de- CHANGING ACTION FROM ASSUMPSIT TO be made a ground of recovery in assump

law bas always been that the purchaser fendants .
CASE - STATUTE OF LIMITATIONS, WHEN sit ; no more could one for a tortious
IT COMMENCES TO RUN.

takes the land to the centre of the breach of duty by a municipal corpora

stream, as is stated by theSupreme Court
1. WHEN STATUTE COMMENCES TO RUN..Where tion , which is the ground of the recove

DISTRICT COURT, DISTRICT OF

in the case of the Railway Company NEBRASKA, against the city ofChicago, inJune, 1874 , to re- ery set out after the change was made.

against Schurmeir. So that, as to navi . cover damages for injuries to his wife, caused by Now when the change is made, what has

gable streams, the purchaser takes the
a defective sidewalk in 1869, andinMarch , 1876, become of the action of assumpsit ? Can

THURSTON v. THE UNION PACIFIC RAILROAD

land only to the border of the stream , COMPANY.
sumpsit to case,held ,on the statute of limitations itbe said to exist even in contemplation

with the right, of course , to make im Gamblersmay be excluded from travel on rail- beingpleaded ,that forthe purposeof determin . of law? No. It is discontinued . It is

ing whether the action was barred or not , the suit

provements upon the stream ,aswharves, waytrains if they are seeking to usethe trains to was to be regarded as commenced at the time
as if it had never been begun . Before

just as can be done in watercourses ply their vocation , and are not traveling upon when theaction was changed from assumpsit to the act of 1872, a plaintifffinding hehad
where the tide ebbs and flows. This is lawful and legitimate business.

misconceived hisaction , as here, would
, ETC.,

the case of a non - navigable lake , not of It was alleged , and not denied, that PREVENT STATUTE FROM RUNNING.EThat the inju: be compelled to dismiss and bring a new

a stream , and the question is, whether plaintiff had purchased from the road, ries to the plaintiff's wife constituted the ground suit. But by the provisions of the stat

that changes the principles of the case for fifty cents, a ticket for crossing the for the action, and the right ofaction accrued at ute, the change may be made without

as stated.So far aswe can judgefrom river on the transfer train, and that change of theactioninto case ,was more than being put tothattroubleanddelay . By

the statement made in the pleadings, it when the train was about starting he five years, anditwas consequently barred by the virtue of the statute the court retains

seems to me that it cannot. In the ar- attempted toboard it, but was prevented. statute oflimitations, and the factthat the plain: jurisdiction of the person, while the

gument of this case a great many facts He also purchased for ninety cents from
tiff had expended money in curing his wife of change is effected . But the legal effect,

have been stated of which the court can the company a ticket good for another vent the statute from running, although , if the so far as the statute of limitations is con:

take no judicial notice. For example, road, but was forcibly ejected from the action was not barred, such items would be a cerned, is the same. The suit is from

it is stated that the government, in many train andwas obliged to remain in Oma- proper subject for damages.- ED.LEGAL News.]
the time of the change to be deemed as

cases of these non -navigable lakes, has ha several days before he could safely
Opinion by MCALLISTER, J,

then brought upon the new cause of ac

regarded the land covered by the water get away, for which he asked $ 5,000 dam John W.Connett brought an action of tion . But it has been decided by the

as still belonging to the government, ages. The defendant admitted that the assumpsit in the Circuit court of Cook Supreme court of this State, that when

and has had it surveyed, and has sold it necessary force (but no more) was used county, June 17, 1874, against the city of a new cause of action is introduced into

in several instances. Some cases in Mis to prevent his entering the train . It Chicago, and declared on the common the declaration by a mere amendment,

souri are referred to in the statutes, and was claimed that he had been for years courts in assumpsit. There was a bill of bringing another subject matter, though

another on the Calumet river, in Illinois a notorious gambler, and was then en particulars added to the declaration, the belonging to the same class as the

and Indiana. We do not undertake to gaged in traveling on the defendant's first item of which was $150 cash paid to other causes of action, such new caus

lay down any absolute rule upon the sub- road for the purpose of plying that call. Mrs. Johnson for attendance upon Mrs. es of action will be subject to the

ject. We do not say but that circum- ing , and was about to enter the train for Connett while recovering from injuries pleas of the statute of limitations the

stances might change the principle ap- that purpose . This the plaintiff denied. received by reason of defective sidewalk same as if the suit had been brought

plicable to such a case as this, but if it Upon the question whether the defend - in said city. In March , 1870 , finding out solely upon it at the time of the amend.

be true, as we have the right to assume ani has the right to exclude gamblers probably that he had misconceived his ment. Ill. Cent. R. R. Co. v. Cobb ,

upon the pleadings that it may be, or is, from its trains. action , his attorney upon motion ob Christy & Co., 64 Ills. , 140. This case is

that the physical condition of this lake DUDLEY, J. , charged the jury : tained leave of the court to change the entirely conclusive of the question under

has not substantially changed between The railway company is bound as a cause of action from assumpsit to case, consideration. Nor is it in any wise af

the time of the survey and the time when common carrier, when not over crowded, and thereupon filed a declaration against fected by the bill of particulars added to

this suit was commenced, then it seems to take all proper persons who may ap the city of Chica :o , charging the latter the original declaration. Such bill of

clear that the plaintiffs, in obtaining the ply for transportation over its line, on with negl gence in respect to keeping particulars is no part of the declaration,

titles to lots three and four would have ibeir complying with all reasonable the sidewalk upon Centre Avenue in and any good lawyer would know , if

the right to include within theboundary rules of the company. But it is not safe and secure condition and suffering called upon to defend, that the plaintiff

of their land , as thatwhich was sold by bound to carry all persons at all times , it to be outof repair, in consequence of would be bound , in order to recover un

the government, all of the extension into or itmight be utterly unable to protect which, ¡Emily Connett, bis wife, while der the original declaration, to show a

the lake.
itself from ruin . It would not be oblig: walking thereon September 6, 1869 , and contract on the part of thecity to pay

Whether or not this was the effect of ed to carry one whose ostensible busi. in the exercise of ordinary care , was the expenses thus specified .

a gradual accretion up. n the land , or of ness might be 10 injure the line ; one thrown down, fell and was injured, al The other point submitted is equally

somesudden cause,all we can judge from fleeing from ju -cice ; one going upon the leging that in consequence of said fall, clear for the appellant. The case shows

is the facts as they appear from the train to assaul' a passenger, commit lar- and injury so caused as aforesaid, said that the injury to Mrs. Connett occurred

pleadings. As this lake is only three cency or robvery ; or for interfering Emily Connett, said wife of said plaintiff , September 6 , 1869. The legal ground

quarters ofa mile wide , it may be doubt. with the proper regulations of the com was made sick and helpless, and requir: upon which a husband may recover for

ful whether the same rule ought to be pany ; or for gambling in any form ; or ed and needed the care and attention of an injury to his wife arising from the

applicable to this case asto a larger lake, committing any crime; nor is it bound nurses and physicians," etc. Then, af tortious act or omission of another, is

which , owing to the cultivation of the to carry persons infected with contagious ter setting out the special damages, the marriage relation , and the loss of

country or other cause, mightdry up diseases, to the danger of other passen- plaintiff claimed damages to the amount the service and society of his wife asa

gradually or suddenly. For example; gers. The person must be upon lawfuland of $ 1,500 . To this new declaration, the consequence. It is a rule supported by

the plaintiffs being the owners of all the legitimate business. Hence defendant is defendants pleaded : 1. Not guilty . 2. the general current of authority, that

land on the east and west and southern not bound to carry persons who travel Specially the statute oflimitations, viz . : the stat::te of limitations begins to run

boundaries of this lake, suppose that for the purpose of gambling . As gamb that the cause of action in the declara- only from the time when the right of

there is a gradual withdrawal of the ling is a crime under the state laws, it is tion mentioned did not accrue at any action accrued . When the wife became

lake, and the bedof the lake bordering not even necessary for the company to time within five years next, before the injured by reason of the sidewalk being

upon the plaintiff's land should become have a rule against it. It is not bound to time wben plaintiff changed his cause of in a bad and unsafe condition through

dry land , what is to prevent the princi- furnish facilities for carrying out an un. action from assumpsit to case. 3. The the negligence of the city, and she was

ple of accretion from operating in such lawful purpose. Necessary force may be statute of limitations generally that the thereupon rendered sick and helpless, as

a case as this , where the lake is only used to prevent gamblers from entering supposed cause of action did not accrue is alleged, the right of action accrued to

three quarters of a mile wide ? Ought trains, and if found on them engaged in to plaintiff at any time within five years her husbaud , and he could have brought

there to be any difference in this case gambling, and refuse to desist, they may next before the commencement of the his action immediately and maintained

from that of a non -navigable stream, so be forcibly expelled. suit. To the second plea , the plaintiff it. On the trial he could have shown

called ? Is not this within the spirit of Whether the plaintiff was going upon demurred, and on the first and third expenses for doctoring and nursing nec

the Act of Congress ? Whether that I the train for gambling purposes, or took issue. The court sustained the de- 1 essarily incurred, if set out in his declar

805
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are

NANCY JEWETT v. LOREZ WANSHURA.

ation , down to the time of the trial. verdict for the plaintiff for $ 10,000, and dant, if liable at all, is liable for all the property . If the verdict had been largº

Kerns v. Schoonmaker, 4 Ohio, 331, and $ 2,000 exemplary damages. injury complained of. If others sold er we could not have disturbed it.

authorities there cited . Bank of Hart Motion for a new trialoverruled . Judg : him liquors which contributed to pro Affirmed .

ford v . Waterman , 26 Conn ., 344. ment upon the verdict. duce drunkenness, which led to idleness

It appears that plaintiff relied upon Defendant appeals. and squandering of his property tothe
ENGLISH PROBATE COURT,

the fact of incurringsuch expenses with M.W.HERRICK and J. L. PETERS, for injury of plaintiff, each party contribut May , 1876.

in the five years to take the case out of appellant. ing to the injury is liable for the injury James and Others v , SHRIMPTON and Others.

the statute of limitations . There is no " J. Q. Wing and A. J. MORRIS, for ap- which be alone did .” WILL REVOKED BY MARRIAGE-REVIVAL

doctrine or principle known to the law pellee.
The giving of this instruction is as BY CODICIL - DESTRUCTION OF CODICIL

MISTAKE AS TO
which would sustain that position . Such DAY, J. I. The court refused to di: signed as error. The evidence introdu

EFFECT OF DESTRUC

TION.

expenses mere special damages rect the jury ; "That unless you find ced by plaintiff covered a period of two The testator made a will and afterwards mar

which are the natural,though not the from the evidence that the defendant years. In LaFrance v. Kreuger, Dec. ried. Immediately after the marriage he execu

necessary , result of the iry, and are sold the said s Jewett intoxicating liq. term , 1875, Western Jurist, 1874, p. 29 , ted a codicil to the will,making provisions for his

required to be stated as auch in the dec- uors other than ale or beer, within the we held that a joint action does not lie wife, and in all other respects reviving, ratifying

laration. In Argall v. Bryant, 1 Sandford time specified in the plaintiff's petition , for injuries sustained as alleged plain- he destroyed the codicil, being under thebelief

(N. Y.) 98, it was held that the cause of the jury will find for the defendant. ” tiff's petition. When ajointaction does thatthewillwould still remain operative.
The court held that the codicil was not destroy

action for the negligent or unskilful per. And in substance insisted that since the not lie, each party must be liable for the
edanimo revocandi, and granted probate of boih

formance of a work or duty accrues at adoption of the Code of 1873, which took injury which he occasioned , and as a will and codicil .

the time the act complained of is done, effect September 1, 1871,parties may re- corollary a settlement with one does not The plaintiffs propounded the will and

and not when the consequent injury cover for injuries sustained from intoxi- bar an action against another. codicil of John James, of Leamington,
happens to the plaintiff. Now here in cation , produced by reason of the sale of As intimately connected with this Warwickshire. The will was executed

the case under consideration , the negli: beer, aleand wine to persons intoxica- question, see Woolhealther v. Risley, 38 in 1871, the testator beingat that time a

gence of the city and the consequent ted, or whoare in the habitof becom - Iowa, 486 ;Kearney v. Fitzgerald , at the widower . In 1872 he was again married

personal injury to plaintiff's wife, con- ing intoxicated, the same as for injuries present term . and on the same day ( after the mar

stitute the gravamen of the action , so sustained from drunkenness produced III . The evidence shows that plain- riage)heexecutedwhat purportedto be

that the right of action accrued at the by any other intoxicating liquor. The tiff's husband became a confirmed a codicil to the will of 1871 , making a

time of the injury ; from that time to defendantexcepted to this action of the drunkard,andthat hevisited the saloons provision for hiswife, and containing
the introduction of that cause of action court, and now assigns it as error. almost daily. The plaintiff forbade the the words, In all other respects I re

into the case, was more than five years, Section1583 of the Revision, which is defendant selling liquor to her husband. vive , ratify, and confirm my said will."

and it wasconsequen ly barred bythe Section 1 , Chapter143, Laws of 1858, A dayor two thereafter plaintiff and her His wife predeceased him , and hethen

statute of limitations. My decision is and substantially the same asSection husband went to defendani's saloon, destroyed the codicil, the will alone be

thusfar in favor of the city upon allthe 1555 of theCode, provides that “ where plaintiff's busband called de endant out, ingfound afterhisdeath. The case was
questions submitted. ever the wordsintoxicating liquor " oc- telling bim bis wife wanted to see him , tried without a jury. The due execution
TULEY, STILES & Lewis for plaintiff. cur in thisact, or the act to which this and defendant claims that plaintiff then and attestation of the codicil were

Egbert JAMIESON &R.S. Turhill for is amendatory, the same shall be con- countermandedthe previous order and proved ,and evidence wasgiven of its

the city. strued to mean all spiritous and vinous directed bim to sellher husbandwhat contents. The defendants did not op

liquors : provided, that nothing in this ever he wanted. The plaintiff claims pose the grantof probate .
OUR thanks are due J. Q. WING , of the act shall be so construed as to forbid the that she authorized defendant only to

DR. SPINKS, Q. C. , and C. A , MIDDLE

Monticello, Iowa, bar, for the following manufacture and sale of beer, cider from sell her husband a glass of beer occa

opinion :
apples, orwine from grapes, currants cr sionally. The plaintiff proved that she Top, for theplaintiffs.

SEARLE, for the defendants.

was counselled to retract the order by

SUPREME COURT OF 10WA.
Whilst thelaw stood thus,Section 2, thethreats of herhusbandthat he would facts in this case are as follows : The

May 23. - HANNEN, P. - The material

JUNE TERM, 1876.
Chap. 47, Laws of 1872, Section 1557 of abandon her and take from her, her deceased had made a will before his

this Code was enacted. This provides child . Knowledge of the threats were marriage. On the day of his marriage

that " every wife, child , parent, guar- not brought home to the defendant. The he executed what purported to be a cod

Appeal from Jones County District Court. dian, employer or other person , who court instructed the jury , “ The defend icil to his will,making provision for his

shall beinjured in person or property, apt denies the alleged sales, andalsoin- wife,and in other respects reviving, ratACTION BY WIFE FOR SELLING LIQUOR TO
HUSBAND - SETTLING WITH ONE OF SEV. or meansof support, by any intoxicated sists that for a part of the time the ifying,and confirming the will. Onhis

ERAL TOSEPARATE ACTION — INTOXICAT. person ,or inconsequenceof the intoxi- plaintiffherself,authorized the sale of wife's death be destroyed the codicil,
cation,habitual or otherwise, of any per- liquors to her husband. Ifthe plaintiff andthe question for me to determine is

1. INTOXICATING LIQUOR. — The court construes son , shall bave a right of action in his or did direct the defendant to sell what whether the physical destruction of the

thevarioussections of the Iowa statutes, defining her own name,against any person who beer he wanted , and the defendant in codicil,which had revivedtherevoked

20 FOR SELLING INTOXICATING LIQUORS.-- That shall by selling intoxicating liquors, good faith supposed that such request will,left the latter inoperative. I con

cause the intoxication of such person, for was made of her ownfree will, there is cluded, from the evidence given ,thatit
by the sale ofintoxicating liquor. Section 1539 all damages actually sustained, as well as no liability for any sales made under

was not his intention to leave the will

when soldto a person intoxicated, orin thehabit exemplary damages. " those circumstances. But if you find inoperative, but thathis idea was that,

ofgetting intoxicated ; hence , Section 1557 gives a It may be conceded that this section from the evidence that the defendant having been once revived ,it would re

remedy for injuries caused by such sales of wine authorizesarecovery ofdamages only knew that Jewett was an habitual drunk- main in force, notwithstanding the de

3. WHEN SETTLING WITH ONE DOES NOT RE for a sale of such intoxicating liquors as ard , and knew that the wife only re
struction of the codicil, and I was asked

LEASE Other. When the drunkenness complain thelaw prohibits. It must be conceded quested the sales to be made under the tograntprobate ofboth thewill and the

ed of consists not of a single fit of intoxication : however,thatthe limiting of intoxicat. restraint of her husband and to keep codicil,on thegroundthat thelatter was

joint but several, and eachis only liable for the ing liquors to spiritous and vinousliquors peace with him, then the defendantis notdestroyed animo revocandi. In all

injuries produced by his own acts ; and in such is purely arbitrary , for it is a matter of not excused if he did sell to the husband

a case, settling with one doesnot release the general knowledge and observation ,that and make bim drunk .” The objection by a testator, the court must consider the
cases where an instrument is destroyed

4. Wife CONSENTING TO SALE - INFERENCE.- malt liquors are in fact intoxicating: urged to this instruction is that there is condition of’hismind as to the effect of

The plaintiff's husband was an habitual drunk. The law standing thus, Section 1539 of no evidence that defendant knew that thedestruction. As I conclude thatthe

ard ; the plaintiff forbade the sale of liquor to her the Codewasenacted. This, in sub plaintiff acted under the restraint of her physical destruction of the codicil touk

she came to thesaloon in company with her hus' stance, provides thatit shall be unlaw . husband. That there isnodirect evi placewithout any intention ofmaking
band,and in his presence, as defendant claims, ful forany person to sell any spiritous or dence of this fact, is conceded.. But thewill inoperative, and under a mis

directedhim to sell her husband all the liquor he other intoxicating liquors, including knowledge consists oftwokindsof facts conception of the facts, and of the effect

such conduct is,that the act of plaintiffwasun: wine or beer, to any intoxicatedperson, whichare unmistakably established,and oftheproceeding,Ihold that the testa
der coercion or restraint, and the jury had a orto any personwho is in the habit of the necessary conclusionsor inferences tor did not do the actanimo revocandi,

draw the reasonable inference from the facts becoming intoxicated .The effect ofthis from such facts. If it should beproved and I shallallowprobate of both will

which he knew ,and hence that he had knowl is to superadd tothe arbitrary classifica that a gun loaded with ball, was fired and codicil.

edge that the plaintiffdid not act voluntarily.- tion of intoxicating liquors, beer and vertically intothe air, a jury would be Solicitors for the plaintiffs, JENNER &
[ED, LEGAL News. ]

wine, though manufactured from grapes authorized to find from such testimony Dyke.

This action was commenced against or other fruits grown in this State , if the that the ball went up and came down, Solicitors for the defendants, DEACON,

defendantand eight others, under Sec . same be sold to persons intoxicated or although no one testified that he saw it Son , & Rogers.

tion 1557 of the Code, to recover dama- in the habit of becoming intoxicated. go in either direction.

ges for selling intoxicating liquors to Section 1557 givesa remedy for injuries They would so find because it is a law
GRIEVANCES OF East INDIA LAWYERS.

plaintiff's husband when he was intoxi. caused by the sale of intoxicatingliq. ofnature that thefact provedproduces alay contemporary, in dealingwith

cated and when he was sober, thus caus Section 1539 classes wine and the other results found . Now it is a law what it calls" Indian grievances," ob

ing him to become intemperate and beer as intoxicating liquors,when sold to of human nature, not as absolute and “ Another man with a griev

drunken, and injuring her in her proper a person intoxicated or in the habit of unvariable as the physical law above ance was a Mohammedan barrister from
tyandmeans of support. The defend- becoming intoxicated . Hence ,Section named,butstill a law, that awifewould Bombay. This gentleman has been in
ant filed a motion that plaintiff be re- 1557 gives a remedy for injuries caused not ordinarily, unless under restraint; legal practice for sixyears in the presi
quired to state more specially whether bysuch sales ofwineor beer, and the request liquor tobesoldto ahusband dency. Wishing to havethe privilege

said defendants each kept a separate sa- court, in the action under consideration, who is anhabitualdrunkard,and espec- oftaking his talents and experience to
loon , and whether each at his own sa did not err. The case of Worsley v. ially is this so when sbe has so far man .

another part of India, he found that he

loon , by himself and independently of Spurgeon etal., 38 Iowa, 465, relied up ifested her disapprobation, as to go to a
the others, sold to plaintiff's husband as on by appellant, is notin point. The saloon and forbid such sale. Plaintiff's could not do so unless he made the

alleged. Afterwards,the plaintiffelec: question of selling to a person intoxica- husband was an habitual drunkard and at the Temple for three years.This

ted to dismiss all the defendant'sexcept ted, or inthe habit of becoming intoxi. musthavebeen known to defendant to be is aharder case than that of the
Wanshura, who filed an answer denying cated, was not presented in that case . such . Plaintiffforbade the sale of liquor Irish law students, forhe bashad to re

all the allegations of the petition . Pend. II.' The court instructed the jury as to her husband . A day or two thereaf- linquish a position as an employed prac

ing the trial, the defendant filed an follows: It appearsfromthe original ter she cameto the saloon in company titioner, and during
his period of exileamended answer, alleging that the plain- petition , as well as from the evidence in of her husband, and in his presence , as

tiff authorized and requested the defen- the case, that otherswere selling intoxi- defendant claims, directed him to sell from friends aswell asclients .”Itcer

must excommunicate himself altogether

dant to sell aleand beer, wine and liq . cating liquors to the husband ofthe her husbandall the liquor hewanted. tainly is a hardship upon the natives of

uor to her husband.
plaintiffduring thetime complained of, The only reasonable inference from such India, that in'order to secure a call to the

Subsequently, the defendant filed a and it appears that she has settled and conduct, is that the act of plaintiff was

second amended answer, alleging that compromised her claim for damages under coercion or restraint. The jury their residence in England for three

bar, they should be obliged to take up

plaintiff commenced an action against H. against some of them.

Babbe and John Rueger, charging them These settlements by the plaintiff do that defendant drew the reasonable in years.-- Law Times.

with the commission of the same acts, not, in a case of this character, operate ference from the facts which he knew, It was in Omaha. A lawyer was ad

and at the same time , constituting the as a discharge of those not settled with . and hence that he had knowledge that dressing the judge, and the judge was

wrongs and injuries imputed to defend. When the drunkenness complained of plaintiff did not act voluntarily . eating peanuts and reading a novel. The

ant ; that shehas fully settled with said consists not of amere simple fit of in IV. It is urged that the verdict is lawyer bore it some time, and then an

Babbe and Rueger, and acknowledged toxication , contributed to by two or excessive. We think not. Plaintiff's grily remarked : “ I suppose I am en

satisfaction for the alleged injuries, and more, the action is not joint, but several, husband has become a confirmed drunk titled to claim the attention of the

that by reason thereof plaintiff is barred and each is only liable for the injuries ard , has abandoned a lucrative business court ?” — “ Well, sir, " retorted the judge,

from further proceedingwith this suit. produced by his own acts. It is proper, in which he was earning five dollars a “ the court has long suspected you , and

There was a jury trial , resulting in a |however, to consider whether the defen- day , and has squandered a valuable will do its duty the firstchance it gets."

or beer.

uors .

serves :
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DAMAGE DONE BY SHIP TO REALTY

firmed .
ABROAD

remanded .

ON WOMAN SUFFRAGE.

BOUNDARY LINE ON NON-NAVIGABLE |against him , a debtor cannotprevent the ingthatallour law -makers should belaw . / they will now be heard . The Chair will

CHICAGO LEGAL NEws. barred or not,the suit wasto beregarded quirements ofthe 45th sectionof the divided between Mt.Vernon,Springfield

, Those for Ottawa and

was changed from assumpsit to case ; books therein provided , and, in so far as Springfield were sent by express. We

Ler bincit .
that the fact the plaintiff had expended they can , to make the entries therein regret thatwe have not been able to ob

money within the five years, for the pur- specified . That under this act and un- tain the lists of these cases in time for

pose of curing his wife of the injury, der the warehouse act,the bonded ware- this issue .

MYBÁ BRADWELL , Editor. would not prevent the statute from run- house in which the liquor dealer stores

ning. The question decided in this case his goods is to be regarded as his premi SUPREME COURT OF ILLINOIS.

by the learned Judge, is an important ses for the purposes of the suit before (LIST No. 3) ,

CHICAGO, JULY 1 , 1876 .
one. The case was appealed to the Su- the court, the warehouse becoming, by CLERK'S OFFICE SUPREME COURT,

preme Court, but by stipulation of the the transfer of the goods in bond , the
MT. VERNON , ILL. , June 19 , 1876.

parties, the appeal was abandoned , and premises of the vendor instead of the The following opinions were this day filed :
Published EVERY SATURDAY by the

the case submitted to Judge McAllister, vendee. 30. Nancy Frye v. Alex. Partridge . Reversed

CHICAGO LEGAL NEWS COMPANY, with the agreement that his opinion
and remanded. Breese and Sheldon , JJ., dissent.

71. Hallam & Barnes v. Harriet Means. Af

Ar Nos. 161 AND 153 Firty AVENUE . should be final. The plaintiff, in this

100. Hall et al . v. Barnes. Affirmed .

case, is a well known citizen of Chicago. The English Court of Appeals on ap 128. Dobschutz et al v . Halliday et al . Affirmed

TERMS :-TWO DOLLARS por annam, in advance Soon after the opening of the Illinois peal from the Admiralty Division , in by order of the cases, re-docketed at Juneterm ,,

Single Copies, TEN CENTS,

and Michigan canal, he became popular re, the Moxham, 34 L. T. Rep. N. S. 1876, and opinions filed ofthis date :

with the traveling public as the captain 559, held that the question of the liabil remanded.
220. Gibson et at. v. Gibson et al , Reversed and

We call attention to the following of a packet boat. He figured extensive ity of ship owner, proceeded against in 221. Darwin et al v . Jones et al. Affirmed ,

222. Ill . Mutual Ins. Co. v. Archdeacon et al . Af.

opinions, reported at length in this ly in politics. Some years ago he was the English Admiralty Court, for an in. firmed .

issue : admitted to the bar of the Supreme jury done by his ship to a pier project- Afirmed.
223. St. Louis , Vand. & T. H. R. R. v . Haller,

VALIDITY OF Town Bonds - Rights of Court,and was for several years employing into the sea, but attached to the soil 224. Pursley v . Forth et al . Affirmed .

225. Mulheisen et al . v. Lane. Reversed and

Bona Fide HOLDERS. — Theopinion of the ed in the law department of the city. of a foreign country , is governed by the remanded.
226. Jones et al. v. Neely. Affirmed .

Supreme Court of the United States by SALE OF Intoxicating LIQUOR TO Hus- lex loci and not by English law. 227. Morton, Adm'r. v .Rainy . Affirmed.

STRONG, J. , holding that irregularities in BAND . - The opinion of the Supreme

228. Williams v . Chalfont. "Reversed and re

manded .

the issue of town bonds in aid of rail. Court of Iowa,by Day, J. , construing the LAWYERS IN CONGRESS. - An exchange
229. Gisler v . Witzel. Affirmed .
230. Ralls v. Ralls et al . Reversed and reman

roads do not effect their validity in the statutes of that State defining what are says : “ There are forty thousand lawyers ded .

hands of a bona fide holder, provided the to be regarded as intoxicating liquors, in the country, one hundred and ninety- ney. Reversed and remanded .

231. Rockford , R. I. & St. L. R. R. Co. v. Dela

original legislative authority to issue under what circumstances a wife may eight of whom are in Congress. There 233. Symonds et al. v . Lappin . Affirmed.

234. Hamiltonetal . v. Johnson. Afirmed .
them is constitutional , and the bonds sue a saloon keeper for selling her hus- are two million five hundred tho nd 235. Ditch v. Vollhardt. Affirmed .

236. Paul et al. v . People, etc. Reversed and

recite that they were issued in pursuance band intoxicating liquor, and , if several farmers andonly eighteen of them in

ofsuch authority ; thatthe negotiability saloon keepers sell intoxicating liquors Congress ." There is a growing disposi

257. Atkins v . Moore. Affirmed .

240. Harrington v. Stees. Affirmed.

of town bonds in aid of the construction to an habitual drunkard, when thewife tion with some newspapers, and with Respectfully , R. A. D. WILLBANKS,

Clerk Supreme Court.

of a railroad is not affected by the reci- may sue one alone and when the action the mass of the people, to find fault be

• tal; that the bonds were issued "for the must be joint. The court holds that cause there are so many lawyers in offi

construction ofthe samethroughthe when the facts are such as not to require cial positions. In the state andnational , THE DEMOCRATIC CONVENTION.

township ” ; thatthe construction of the the action to be joint, that the wife set- governments, lawyers always have, and

road is not a condition upon which the tling with one of thesaloon keepers does always will , exercise a controlling influ

On Tuesday , during the session of the

payment of the bonds depend .
not release the others. This is an opin . ence in the governmental affairs of this National Democratic Convention at St.

FRAUDULENT ConveyancE - RETURN OF ion which will be of value to the pro-nation and the states which comprise it. Louis, Mr. Weed of New York , made a

motion to adjourn to 5 o'clock in theCONSIDERATION.—The opinion of the Su.fession in States where there is a similar It is proper that they should do so.

afternoon .

preme Court of the United States, by liquor law to that in Iowa. Someofthe Their whole lives are devoted to the

The Chairman arose and said -- The

Hunt, J., as to the duty of a party ask questions in this case bave, we believe, science of law, and as a consequence

ing to have a fraudulent sale set aside, never been decided before .

they are better qualified than any other gentleman from New York will be good

to restore the consideration , and in what
REVOCATION ( F Will.—The opinion of

class of men , to make and administer the enough to withdraw his motion until the

Chair makes an announcement.

condition it must be.

the English Court of Probate deciding ricultural fair, held exclusively by law .

laws. Would any one claim that an ag .
Mr. Weed-I will , sir.

PROPERTY DISTRAINED UNDER REVENUE some interesting questions relating to The Chairman - The Chair desires to

Laws.— Theopinion of the United States the revocation of a will, and the revival yers,whonever owned an acre of land state that he is requested by delegates

Circuit Court in Ohio, by McKENNAN, J. , of a will by a codicil .

or planted a hill of corn in their lives, from the Woman's Rights National Con

holding that the action of replevin is

would be a success ? The farmers should vention to state that representatives of

HOMESTEAD - LIEN - RESIDENCE. The

taken away from persons claiming prop opinion of the Supreme Court of Ne- but be willing that they should take the to the convention.
not array themselves against the lawyers, about tenminutes tomake a statement

that organization are here and desire

erty taken or distrained under au braska, by MAXWELL, J. , holding that lead in making and administering tue

thority of the revenue law .
[ “ Hear them ! hear them ! ” ]

after a judgment has been recovered laws. We would not be understood as say. The Chairman – Without objection

Lake. — The opinion of theUnited States enforcement of the lien thereby created yers. We would have farmers, andtheva- Mr. Smalley, of Vermont, a committee to

Tweed , of New York , and

Circuit Court for the district of Indiana,

by DRUMMOND, J. , stating the law for de and occupying it as a homestead.

on bis real estate, by moving thereon rious trades and professions represented escort the ladies to the platform . [Ap

fining the boundary line where land is

in Congress and in our State legislatures, plause and laughter.]

but we would have a controlling influence

A delegate - Mr. President

purchased bordering upon a non-navi
The Chair-No motion is in order. A

NOTES TO RECENT CASES. in the hands of the legal profession. lady has the floor. ( Laughter.]

gable lake, and where the line is mean

dered upon the lake for the purpose of

They are more conservative and less lia Several voices-Mr. President

ble to be led astray by passion or preju- seats. The Chair has stated thatalady
The Chair- Gentlemen will take their

quantity . This opinion was delivered The U. S. District Court , District of

dice than any other body of men.

upon demurrer. The final opinion of La . , in Watson v. Bondurant, 3 Cent. Law

has the floor. The Chair has the honor

the learned Circuit judge will be await. Journal , 398, held where an execution

to present to theConvention,Miss Phoebe

THE SUPREME COURT OF ILLINOIS.— The Couzins, of St. Louis. [Applause. ]

ed with much interest , as there are issued by a State court, has been enjoin- judges since the adjournment of the A delegate - I rose to a point of order.

thousands of acres of land in the west . ed by that court at the suit of a citizen June term, have been in conference at order and will take his seatimmediThe Chair-The gentleman is out of

ern States, the title to which depends of the same State, the cause may, under Mt. Vernon , until last Thursday , when

ately .
upon the proper solution of the ques- the act of March 3d , 1875, be removed in .

they separated and went to their respect The same delegate -- Can't I make a
tions raised in this case ,

to the Federal court, if the party issuing ive homes, not to rest and spend the point of order ?
EXCLUDING GAMBLERS FROM THE Cars. the execution be a citizen of another

summer vacation in idleness, but to re- floor, and no point of order is inorder.

The Chair -No, sir. A lady has the

-The charge of the United States Dis. State .
sume the writing of opinions to be de Cries of “ Hurrah for the Chair." ]

trict court for the district of Nebraska,
PROTEST FEES.

livered at the September term at Ottawa. Miss Couzine then stepped forward

by Dudley, J. , as to the power of a rail The Supreme Court of Kansas held , in Some idea of the labor performed and delivered the following address :

way company to exclude gamblers from Wooley etal.v.VanVolkenburgh,3 Cent.andto be performed by:the judges,

traveling on their cars.

MR. PRESIDENT AND GENTLEMEN OF THE
Law Journal, 399, that protest damages may be formed when it is known , NATIONAL DEMOCRATIC Convention : The

CHANGING ACTION FROM ASSUMPSIT TO are recoverable only when protest is le- that in addition to the cases previously Centennial anniversary of our national

CASE-STATUTE LIMITATIONS.—The gally necessary to fix the liability of submitted, the judges atthe September birthday is also happily a Centennial

opinion of the Circuit Court of this some party to the note. Protest isnot termtook 656 casesfordecision,atthe leap year. It is in order then,Irtakeait;

county,byMcAllister,J. , holding,where necessary toholda guarantor,and there- Januaryterm 354 cases,andat the June women, but also to accept them . Tak

a husband commenced an action of as
fore protest damages cannot be recover

term just closed 242, thus making in ten ing advantage of this right and of your

sumpsit against the city of Chicago in

ed in a suit by the payer of a note months 1,252 caees submitted , in which courtesy, I , as a delegated authority of

June , 1874 , to recover damages for in- against the maker and guarantors.
the records, the briefs of counsel and the fair sex, am here not only to reafirm

for them the principles of liberty and

juries caused by a defective sidewalk , in BONDED WAREHOUSE - TRANSFER OF GOODS the abstracts are to be examined, and the equality, butto sue for the hand of those

1869, and in March 1876, by leave of the opinions written by the seven judges of here assembled in National Convention ;

court, changed his action from assump In the case of the U.S. v. McCullogh , the Supreme Court. A large portion of and the hand , Mr. President, must be

sit to case, that on the statute of lim- 22 Int. Rev. Rec. , 202 , Judge BlaTCHFORD time hasalso to be spent in the examin . beither larger nor smaller than a man's

nand .

itations being pleaded, for the purpose of held that dealers in foreign as well as in ation of authorities. On Thursday the In the good old days of our ancestors,

determining whether the action was domestic spirits are subject to the re- /judges delivered 350 opinions which are l it was deemed an unpardonable offense

REMOVAL OF CAUSE.

THE SPEECH ..

OF

IN BOND.
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PASSING SENTENCE.

if the leap-year privilege accorded to children forever, we ask you to so inter party that takes this onward step will Blodgett first decided the motion for a

women were not unhesitatingly acqui: pret that magna charter of human rights reap its just reward. Had you heeded new trial in the Cullerton case.
esced in , and he who would not joyfully as to secure justice and equality to all our appeals made to you atTammany The court said : No. 217—United States

say to the sweet maiden's coy United States citizens, irrespective of Hall, New York, in 1868, and again in vs. Cullerton. The motion fora new trial

wooing, was regarded with supreme con We desire to call yourattention to Baltimore, in 1872, your party might and an arrest of judgment is entered in

tempt, and in the isolation ofsingle mis- the violation of the essential principle now have been in power,as you could this case. The defendant was indicted
erableness, died ere yet his race wasrun , of self-governmentin the disfranchise have had what neither party can boast under eight counts.Some charged him

unwept, unsung of women. So, then , ment of the womenofthe several States,to-day,alive issue on which to rouse with conspiracy ; otherswithnegli
gentlemen , if as a party you would live and we appeal to you , not only because the enthusiasm of thepeople. gence ; others with designedly allowing

long,be prosperousand happy,giveheed asa minority you are in a position to REFORM IS THE WATCHWORD OF THE HOUR. fraud .Thejury found him guiltyon the

to thewarning from out the gates of Par. consider principles, but because you Buthow can we hopeforhonorand second charge only. The motionfora

adise, " It isnotgood for man to be were the party first to extend suffrage honesty in either party in minor mat

alone,” and accept for your companion byremoving the property qualification ters so long as both

consent to rob one show any intentional violation on the

in thepolitical household " shewho from all white men , and thus making half the people, their own mothersand part of thedefendant.Thisis the gist

bindsall the discordant elements oflife thepoliticalstatus of the richest and sisters, wives and daughters,of their ofthemotion. The main chargewas

better half.” JamesMadison said, let it justice to the laboring masses insured most sacred right ?Asa party you
de. thatof allowing the wine roomto be

be remembered , that it has ever been your power, with but few

interruptions, fended the right of self-government in opened when the gauger was not there.

The counsel laid too much stress upon

the pride of America that the rights for until the War. When the District of
Louisiana ably and eloquently during

which she contended were the rights of Columbia Suffragebill was under dig. the last session of Congress. Are the the testimony of the defendant,and

human nature, and , gentlemen , we ask cussion in 1866 , it was

rights ofwomen in all the Southern Hinckly, Miller and Burroughs. I can't

a Democratic

their recognition, not as women but as Senator, Mr. Cowan , of Pennsylvania, less sacred than those of the men of upontheirtestimonyalone.

States, whose slaves are now their rulers, concur in the statement that it relies

I think

human beings. Our magna-charta is, who proposed an amendment to strike
Louisiana ?

the testimony did warrant the finding

Equality of Rights, and to -day we sue out the word “ male," and thus extend of a verdict of guilty for negligence.

for this,notby force of might and power, the right of suffrage to the women as
“ The whole art of government,” says As to the motion for thearrest of judg

but by the more potent voice of truth well as the black men of theDistrict. Jefferson, consists inbeinghonest." ment, thecounselbased their argument
and justice, speaking to every thinking That amendment gave usa splendid dis- Itneeds but little observation to see that upon the fact that the indictment was

man's conscience intones morepersua. cussion on woman suffrage that lasted thetide ofprogress in all countries is ambiguousandthe verdict equally so.I

John on the field of Runnymede.We States. It was a Democratic Legislature enfranchisement of women,and this step defendant,beingaGovernment officer,
cannotassert this rightby a resort to the that secured the right of suffrage to the in civilizationis to be takenin ourday did negiigently permit thegovernment
sword. We confess our inability to women of Wyoming, and we now ask and generation . Whether the Demo to be defrauded, under the meaning of

thunder forth our claim from thecanon's you, in National Convention, to pledge craticparty will take the initiative in the statute. Theoffense is laid with suf

mouth , or to fire a shot that can be heard theDeinocraticpartytoextend thisact this reform and reapthe glory of crown- ficientdefiniteness . It hasbeen in aca

around the world ; but in this grand of justice to women throughout the na ing fifteen millionwomen with the rights cordancewith a previous decision of this

Centennial year, when all others are tion ,and thuscalltoyour side anew of American citizenship , and thereby courtwherean arrest of judgment is

free, and when our souls, too, are re- political force that will restore and per- vindicate ourtheory of self-government, asked, as in this case,to require anex

sponding to themusic of the utterance petuate your power for years to come.
is the momentous question. We ask you ception to be takenbefore the trial. The

of Jefferson, of Hancock , of Adams, and The Republican partygave us a plank to decide in this eventful houras we court would have allowed the indictment
of Patrick Henry, with mind expanding in their platform of 1868, pledging ihem . round out the first century of our na to be quashed , or allowed a bill of par

to a realization of their grandeur, with selves to a special consideration of our tional life. ticulars to have been filed before the

ELIZABETH Cady STANTON ,
pulse beating for the freedom they pro- demands. But by their constitutional trial . But as he pleaded not guilty, went

President.
claimed , we would fain pluck a live coal interpretations, legislative enactments, to trial and never asked for these, it

from off the altar of our liberties that and judicial decisions, so far from re
Matilda Joslyn Gage,

seems to me that the indictment should

shall kindle in your souls a zeal for the deeming their pledge , they have buried Chairman Executive Committee. stand. I have come to the conclusion

Susan B. ANTHONY,
rights of the individual, the universal our petitions and appeals under laws in that both the motion in arrest and for a

humanity , such as our fathershad when direct opposition to their high -sounding
Corresponding Secretary. new trial should be overruled. I shall

they thrilled the hearts of the people promises and professions, and now, in THE PROPOSED PLANK . not sentence the prisoner to- day .

with the cry Taxation without repre. 1876 , they give us another plank in their
Accompanying this address was the

sentation istyranny, ”and with burning platform , approving " the substantial ad: following plank for the Democratic plat The court then said he would proceed

thoughts and noble utterances, they vance made toward the establishment form : to pass sentence on such of the defend .

wrote by the camp-fires of the Revolu- of equal rights to women,” cunningly WHEREAS, The Democratic party was ants as were called up last Monday. He

tion that immortal truth,“ Atlhumanity reminding us that the privileges andim- the first toabolishthepropertyqualifi. would firstdispose of thecaseofAn

is created free and equal." munities we now enjoy are all due to cation and extend the right of suffrage thony C. Hesing. Mr. Hesing here arose

Gentlemen, we appeal to your sense of Republican legislation . Although under to all white men in some oftheolder and stood up in frontofthe bar. The

justice and the right, using but thegrand a Republican dynasty inspectors of elec: States; and court said : Mr. Hesing, I have heard

old truths of our fathers to support our tions have been arrested and imprisoned Whereas, It was a Democratic legisla. your counsel at length in mitigation of

claims; and here werest our case, com fortaking the votes of women ;temper ture that extended the right of suffrage punishmentin your case .

mending to you in closing, the truth that ance women arrestedand imprisoned to the women of Wyoming ;therefore, anything further to say yourself why

a sense of justice is the sovereign power for praying in the streets ; houses, lands, Resolved, That we pledge ourselves to sentence should not be pronounced ?

of the human mind. The most unyield- bonds, and stock of women seized and secure theright of suffrage to the women Mr. Hesing paused for a moment, and

ingof any, it rewardswith a higher sanc- sold fortheirrefusal to payunjusttaxa of the UnitedStateson equal termswith then ,verymuchflushed , and withcontion ; it punishes with a deeper agony tion , and , more than all, we have this siderable apparent effort, he addressed

than any earthly tribunal ; it never slum . singular spectacle ,-a Republican woman the court. He spoke substantially as

bers , never dies. It constantly utters who had spoken for the Republican The Chair-The Convention has heard
follows :

and demands justice by the eternalrule party throughout the lastPresidential the memorial,and the Chair will enter MR. HESING'S REMARKS.

ofright,truth and equity , andon this campaign, arrested by a Republican offi tainamotion as to whatdispositionto

eternal foundation-stone— right, truth cer for voting the Republican ticket, make of it. I simply wish to state, Your Honor,

and equity-we stand . denled the right of trial by jury by a
Mr. McClernand , of Illinois-I move

and would state the same if I were called

Republican judge, convicted and sen that the memorial be referredtothe pow to the day of judgment, that while I

tenced to afine of $ 100 and costs ofpros: Committee on Resolutions for theirre- have technically erred, I have never
The address which Miss Couzins pre- ecution , and all this for asserting at the been guilty of any criminality. I have

sented is as follows : polls themost sacred of alltherightsof spectfulconsideration.

The Chair - Withoutobjection, the res
taken no oath of office; I have not cor

PAILADELPHIA , Pa. , June 20, 1876.—
American citizenship — the right of sufolution will be referred under therule, as ruptedanybody; seduced anybody, have

To the President and Members of the Na. frage specifically secured by recent Retional Democratic , Convention assembled at publican amendmentsto the Federal moved by the gentlemanfromIllinois. not participatedin any frauds or had

anything to do with any frauds. I was

St. Louis, June, 27, 1876 -GENTLEMEN : In constitution. only a stockholder in a distillery, but

reading the call for your convention, Again , the Supreme court of the Uni THE WHISKEY CASES. had nothing to do with the running of

the National Woman -Suffrage Associated States, by its recent decision in the it . That was done by others, and so help

tion were gratified to find that your in- Miner v. Happersatt case, bas stultified
On last Saturday Judge Blodgett,of me God ( with great vehemence ), I never

vitation was notlimited to voters, but its own interpretation of constitutional the United States District Court, finally hadone word of conversation withthese

cordially extended to all citizensof the law . A negro,by virtue of his United disposedoftwelve of the revenue cases gentlemenon thesubjectoffrauds.
United States. We accordingly send States citizenship, is declared under the known as the " whiskey cases." The

I asked you, as my counsel has, to be

delegatesfrom our Association, asking recent amendments a voter in every parties had pleaded guilty or been found as lenient with meas you possibly can.

for them avoice in your proceedings, Stateinthe Union,but when a woman, so,by the verdict of a jury of revenue Ihelped ferret out frauds in 1868. Twice

and also a plank in your platform de' by virtue of herUnited States citizen frauds. The counsel for the parties con: Imight have had the Collectorship from

claring the political rights ofwomen. ship,applies tothe Supremecourt of the victed had previously been heard, and President Grant,and twice itwas refu

Women are the only class of citizens still United States for protectionin the exer- testimony introducedto mitigate the sed . Not a dishonest dollar has ever

wholly unrepresented in thegovern cise of this sole right, she is remanded punishment, so that nothing remained stuck tomy fingers. It was only when

ment, and yetwe possess every qualifi- to the State by the unanimousdecision to be done, but for the court to pass sen misfortuneovertook methat I ever be

cation requisite for voters in the several of thenine judges on the Bench that the tence. came interested in a distillery at all. Mr.

States. Women possess property and * Constitution of the United States does The court room was full and overflow . Hesing then went over some of the

education;we take out naturalization not confer the right of suffrage upon ing at an early hour. Of thedefendants, events in his life,laying particular stress

papers and passports; we pre-emptlands, any one." All concessions of privileges Mr. Hesing,was the first to comein .He on his financial' misfortunes. Healso

pay taxes, and suffer for our own viola or redress of grievances are a mockery
was accompanied by his son, Mr. Wash- saidthat if otherswere to receive immu

ion of the laws;weare neither idiots, for any class that has no voice in the ington Hesing.Mr. Burroughs and Buf- nity for furnishing testimonyandinfor

lunatics, nor criminals, and according to laws and law- makers. Hence we de falo Millersoon came in,andwerefol- mation, he wished to state a fact that had

your State Constitutions,lackbutone mandthe ballot,thatsceptre of power, lowed by Pahlam and Rush, Dickinson, not come out in any of the trials. Be

qualification for voters, namely : sex, in our ownhands, as the onlysure pro? Abell,Powelland the others,to the fore he was indicted at all, he went toJ.

which isan insurmountable qualification , tection for our rights of person and pro- number of twelve. All of them took R. Jones and gave him information

andtherefore equivalent to a billof at pertyunderall conditions. If the few seats in the jury box, filling it up .. The against a dishonest DeputyCollector.

tainder against one-halfof the people, may grant orwithholdrights attheir Governmentwas represented byDistrict Had hiswordsbeen heeded, or had Mr.

---a power no State nor Congress can pleasure,the manycannotbe said to Attorney Bangs, and his assistant,Mr. Jones been listened to the deputy col

legally exercise, being forbidden in Art. enjoytheblessings of self government. Burke ,and by Messrs. Ayer andBou: lector would have been taken and pun.

I., Secs. 9 and 10 of the Constitution. Jeiferson said : “ The God who gave us telle , of the special counsel. of the ished . But he was not listened to ; the

Our rulers may have the right to regul life gave us liberty. At the same time couusel for the defendants, there were deputy collector referred to was allowed

late the suffrage,butthey cannot abolish the hand of force inay destroy, but can- present Messrs.Storrs, Stanford, Law. to act for months after that, and is now
it altogether forany class of citizens, as not disjoin them .” While the first and rence, Jussen , Dow and Leffingwell. beyond the reach of the law , in Canada ."

has been done in the case of the women highest motive we would urge on you is There was a deep hush as Judge Blod . Mr. Hesing concluded in these words :

of this Republic, without direct viola the recognition in all your actions ofthe gett entered the court-room, at ten min . “ This is all I have to say. I beg of

tion of the fundamental law of the land. great principles of justice and equality utes past 10, with the United States Stat Your Honor that you will treat me as

As you hold the Constitution of the fath that underlie ourform of government, it utes under his arm . The courtwas call. leniently as your conscience will per
ers to be a sacred legacy to us and our | is not unwort to remind you that the led to order immediately , and Judge mit."

Have you

men.

WHAT TO DO WITH IT.

FORMAL ADDRESS .
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spirit.

Judge Blodgett said the defendant had William Cooper was requested to stand Clare Hannah. Vice-Chancellor Turner ties about him, and the contents of the

pleaded guilty to two counts, which he up. The court said that the District held that the wife took . In Bradshaw v. will itself, the court decreed probateto

went on to specify. The conspiracy Attorney had added his recommenda- Bradshaw , Lord Abinger allowed the Charles Charter. Charter v. Charter,25

count subjects the offender to a penalty tion to the statements of defendant's name to yield to the description . The L. T. Rep. N. S. , 575 .

of a fine not to exceed $ 10,000 and im counsel in favor of a light punishment. devise was in terms to Robert Blagrove A testatorappointed his nephew to be

prisonment not to exceed two years. His sentence was a fine of $ 200 and im. Bradshaw , the second son of the testa- executor of his will. At the date of the

The court then said he did notdesire to prisonment for three months. tor's daughter. Robert Blagrove was will there was living a son of the brother
add any unnecessary words. The evi. James H. Hildreth was next called by the eldest son, but the Chief Baron, of the testator of that name, with whom

dence satisfied his mind that Mr. Hes- Judge Blodgett, but he did not respond. holding that the second son was to take, he was not on terms of intimacy . The

ing was one of the original conspirators, It became evident at that moment that did so, because the will itself, as well as nephew of the testator's wife was also of
banded together in this city for the pur- the report of his flight was true. a parol evidence, showed the intention the same name, had lived with him for

pose of defrauding the revenues. He Judge Lawrence , however, rose and of the testator to provide for him . In many years,and had latterly managed

regarded it as of little consequence said his law - firm was called on by Mr. Gillett v.Gane, a testator devised certain his business . Lord Penzance held that

which of the conspirators seduced the Hildreth, a week ago to-day, and asked freehold property to trustees to the use where a word is used in a will as part of

others. They all acted together in this to make statements in his behalf on ofhis son George Gillett for life,and the description of a person specified by

scheme ofcorruption , whichincluded Monday, Judge Lawrence accordingly after hisdeceaseto the useofRobert name,and isapplicableto persons so

the wholesale corruption of the public appeared at the time and did . He also Gillett,the fourth son of George Gillett, named in an ordinary and popular sense

officers and the public service, for which sent a note to his house, yesterday, giv . in fee, in case he should attain twenty- as well as in a strict and primary sense ,

the court was ready to say almost that ing him notice to appear for sentence one, but if he should die under thatage, an ambiguity is raised , and the court

he could not see the slightest excuse. In to -day. The inference is that he has to the use of the fifth son, in fee, and if may receive evidence of the circum

regard to the distillers who had families escaped. Had the speaker known that he should die under twenty -one, to the stances in which the testator was placed

to support, and were drawn into the he had any such intention he would not first son coming after the fifth who when he executed his will , and of the

conspiracy, he could see some excuse, have appeared for him Monday. Judge should attain twenty-one. Robert H. sense in which he was accustomed to use

but not so as to those who had originally Lawrence hoped it was not necessary to Gillett was the third , and John William the word in order to ascertain the per
formed the scheme . In fixing the sen say that neither henor any of Hildreth's Gillett was the fourth son of George Gil- son indicated . Grant v. Grant, L. Rep.

tence he had been as lenient as he pos- counsel advised thisescape, or had any lett,who had seven sons. Vice-Chan- 2 P. & M., 8 ; 21 L. T. Rep. N. S., 645.

sibly could. The sentence of the court knowledge of it. The defendant bad cellor Malins considered that there were In Millard v. Bailey , L. Rep. 1 Eq.Cas .,

was here pronounced, which was that acted entirely without their advice or reasons apparent from the evidence why 378 ; 35 L. J., 312, Ch . , a iestatrix be

Mr. Hesing pay a fine of $5,000, and he knowledge. He would consider it gross the testator passed over the first and queathed thirty -three shares in the Ep

imprisoned in the County Jail of Cook misconduct for counsel to advise or con second sons, but not for passing over the som and Ewell Gas company amongst

county for a term of two years. nive at anytbing of the kind . third, and he held that the name must her four children, and the remaining

When these words were pronounced , The court said that no such imputa- prevail over the description , citing the shares to her godchild . She had thirty

Mr. Hesing flusheddeeperthan before ; tionrestedon Judge Lawrence, or on any maxim , Veritasno minis tollit errorem de seven original paid up sbares, in respect
his eyes turned to the floor, and he stood ofMr. Hildreth's counsel.

scriptionis, L. Rep. , 10 Eq. 29 ; 22 L. T. of which thirty.seven bonus shares had

without moving, until directed by the Judge Bangs wanted Mr. Hildreth Rep. N. S. , 58. been allotted . The children claimed

court to resume bis seat. He had evi- called , and his bail defaulted . His bonds.
In Farrer_v. St. Catharine's College, double shares, and gave evidence of a

dently not expected so long a term of man was Frank W.Warren,and the bail Cambridge, L. Rep ., 10 Eq. Cas., 19 ; 28 conversation in which the testatrix said

imprisonment,and the thought of being $5,000. It was declared forfeitedanda L. T. Rep.N.S.,801,a testator by his will that herhusband treatedthem as such ,

shut up amongcommon criminals fortwo scire facias ordered to issue against Mr. gave legacies of £ 25 eachto the Rev. and that she continued to do so. Lord
Warren .

years was a terrible one to his proud J. B ,"the Rev. N. L. , and the Rev. J.D. Chancellor Hatherley , then Vice Chan

Ben P. Hutchins and David Cochrane C. W. , described as curates of Holy Trin. cellor Wood, was of opinion that the

George T. Burroughs was next called . were next called before the bar of ity church, Brompton. At the date of authoritiesshow that in particular counthe court.
He stood up ,and the court said : In mitigation of pun- the will and the death of the testator ties there may be particular denomina

George T.Burroughs, you have plead - ishment they had nothing to say. They there had been nocurate of that cburch tions used for measure of landorother
edguilty to the third and sixth counts had plead guilty to the conspiracy count of the name ofw. Lord Chancellor things of universal application in the

in the indictment. Have you anything in theindictment. The sentencewasa Selborne held that it was a case of falsa district, and that parolevidenceis ad

to say in addition towhat your counselline of $ 1,000 each,and an imprisonment demonstratio, that extrinsic evidence was missible forthe purpose of explaining
have said ?

not admissible, and that W. was entitled ; the custom of the district, or of the usage

Burroughs—No, sir. IN CUSTODY. and as to the admission of evidence ap- of the particular class of persons to whom

Court-The evidence has shown that This completed the number to be sen- proved of Drake v. Drake, 8 L. C. , 172. the testator belonged . But he held that

you were one of the chief conspirators, tenced this morning, and the court di
In Wells v. Wells, L. Rep ., 18 Eq. , 504, these new shares appearing on the reg

Your sentence is a fine of $ 3,000 and rected Marshal Campbell to take the the Master of the Rolls held thatin ister in different numbers from the orig

imprisonment foroneyear in the county prisoners in custody and convey them to Grantv.Grantthe ExchequerChamber inal shares,and one at least of theholà
jail. jail .

only decided that the primary meaning ers having dealt with them separately

0. B. Dickinson and Jonathan Abel

were next called . Theyhad nothing to sion ofsentenceuntil application for par: but also the child of his wife's brother. were treated by all holders as double

Colonel Jussen applied fora suspen the child of the testator's own brother, was admissible to show that the shares

of the word nephew included not only from the original shares, no evidence

say why sentence should not be pro- don could be made. He thought twenty

nounced. Thecourtsaid : Your sen days would be sufficient. He didnot That, he thought,wasa question not of shares. The particular expressions at

tenceisafineof $ 1,000 each andim- wish totake up any timeinmaking the law;but oftheEnglishlanguage;the tributable to the testatrix could notpre
prisonment of three months in the coun- application. ordinary meaning of thewords nephews vail , not being the general language uni

ty jail . The fine is the lightest in the The court said they had had ampie and nieces is a man's own nephews and versally applicable to the particular sub

power of the court. Theimprisonment opportunity.For monthstheir case had nieces,that is, by consanguinity,and not ject matter.
mightbeless,but I think this much is beenbefore the court. Moreover, there by affinity: Sir GeorgeJesseldid not In ReSayers' Trusts, L.Rep ., 6 Eq. Ca.,
warranted. was no reasonable ground for hope of discuss thequestion ofextrinsic evi: 319; 18 L. T.Rep. N. Š., 787 , the testator

Simon Powell was the nextone called . pardon. They had pleaded guilty . He dence, or consider the circumstances of made a bequest to a married woman for

He had nothing to say, and was sen
was obliged to refuse the application.

Grant v.Grant. He concluded that as in life, with remainder to her children for

tenced to pay a fine of $ 3,000, and im Mr.Storresuggestedthat there might Blower's. Trusts Lord Justice Mellishob- life, with remainder to thegrandchil.

prisonment in the county jail for a term be good reason for a suspension until served,thewords nephewsand neices dren.The gift to thechildren would be
of six months. Monday morning. The defendantsmight primafaciemean the children of broth: voidfor remoteness if the class ofchil.

Henry B. Miller was called next. In desire to visit their friends. There is no ers and sisters," and as the same learned dren was to include other than those

answer to thequestionofthecourt such thing asrun in them . They are judgetook thesame view in Sherratt v.living at the death of the testator. Evi
whether he had anything to say , he said men advanced in years,and have fami Mountfort, L , Rep., 8 ch . , 928, they must, dence wastherefore offered that the

he thought, in justification ofhimself, lies. He thought these mightbereasons in thecase before him , have theirpri- married womanwas then past child

he might add a little to wb his counsel why the courtwould give them
Sunday. mary sense unless there wassomething bearing: Vice-Chancellor Malins refused

bad said . The gaugers at his distillery, The court said that these men in the context to give them a different to admit it, saying, to do so would be

when the crookedness commenced,were brought uplast Monday forsentence, meaning. Heeven went further, and attended with the utmost danger, bo

Herman Becker and Adolph Mueller. and had had all the time since then to considered that you cannot import the cause a lawyer, on looking at the instru

They had both testified on the stand prepare. They allknew,and their coun- secondarymeaningofthewordintothe ment, could say whether the gift was

thattheywere engaged in crooked busi- sel knew, that theymust be imprisoned .residuarygift merelybecauseit has been good or void for remoteness, whereas if

ness before that time. Whilehe did not He had given themall the time since used inthe former partofthe will, citing parol evidence were admitted an inquiry

wish to shirk any responsibility , he Monday, and could give themnomore.
as an authority the case of Smith v . Lid would be necessary in every caseinto

would submit that they corrupted him Heagain directed the Marshal to take iard. With all respect tothe learned the position of beneficiaries named in it.

instead of hiscorrupting them . He then them in custody. The defendants were Master of the Rolls,we are bound to say
4. THE ACQUISITION OF LANDS AFTER

mentioned his efforts, in conjunction requested by the Marshal to remain in that we think he attributes to testators THE DATE OF THE WILL.

withothers,to havethe frauds stopped. their seats until the crowd got out of the a more scholarly use of the Englishlan
But they were not listened to . All dis- court room . guage than they exhibit. “ Bigne facien . Statute 1 Vict. c. 26 , s . 24 , enacts that

tillers would have preferred to remain da sunt interpretationes, propter simplicita- every will shall be construed with refer

honest, but as they could not, he thought tem laicorum ut res magis valeat quam ence to the real and personal estates com

that ninety-nine men out of everyhun- |THE USE OF EXTRINSIC EVIDENCE pereat ;et verba intentioninome contra prise1init, to speakandtakeeffectas
TO SUPPLEMENT OR CONTROL debent inservire :" Co. Litt . , 36a.

dred would have done as they did . He if it had been executed immediately

closed by saying that he should have to

DOCUMENTS OF TITLE.
A testator appointed as his executor before the death of the testator, unless a

take whatever the court gave him . He [From the London Law Times.]
his son Forster Charter. He had no son contrary intention shall appear by the

was sentenced to pay a fine of $3,000 , and of that name, but be had two sons named will .
3. LATENT AMBIGUITIES.

imprisonment for six months in the William Foster Charter and Charles A preliminary question to the use of

county jail .
( Continued from page 318. ) Charter. Lord Penzance was of opinion parol evidence is whether there is a con

Frederick L. Reid had nothing to say. Falsa demonstratio non nocet is a maxim that if a man be christened by several trary intention or not. In Doe v. Walk

The District Attorney had said that in which still embodies the rule of the names they constitute in law but one er, 12 M. & W., 591 , parol evidence was

this case, consideringthe circumstances, courts. In Bernasconi v; Atkinson, 10 christian name, and anyone of them , the used, notwithstanding the testator spoke
he would be satisfied with a light pun- Hare, 345 , Lord Chancellor Hatherley , rest being omitted, is not the full legal in his will of “ the lands which Ihave . '

ishment . The sentence of the court was then Vice-Chancellor Wood, held that name of the individual. He did not In Cole v. Scott , 1 Man . & G. , 518, Lord

that he pay a fine of $ 1,000 and be im- George Vincent Bernasconi, the son of a deny that a bequest to a man by his first Chancellor Cottenham held that the use

prisoned in the county jail for one day. deceased uncle of the testator, named christian name, or by any one of them of the adverb " now , " in the expression

Herman J. Pahlman and D. G. Rush Joseph, took , on the ground that the tes by which he was familiarly known, or lands which I now have, ” showed the

were called . The court said : “ Have tator was mistaken in description rather even commonly called by the testator , intention of excluding from the devise

you anything to add to what your attor than in the name of the legatee, and also would be good . But the present case after acquired lands, and therefore the

ney said in mitigation of punishment ? ” | upon evidence that George Vincent Ber- being one in which the name used was evidence was not admissible. In Lord

P. and R .- " We have not." nasconi frequently visited and dined neither the legal christian namenor the Lifford v . Powys Keck, L. Rep . 1 Eq ., 347,

The court said that they had been with the testator, who usually called him first name, nor a name by which the the testator gave all his freehold estate

found guilty by the jury on five counts. Vincent. In Adams v. Jones, 9 Hare, man was ever called , there was such an of or to which he was seized or entitled ,

He did not feel it his duty to go to the 485, the bequest was to Clare Hannah ambiguity as to admit parol evidence in and gave the copyhold estate which he

full extent of the law . The sentence is Adams, the wife of Thomas Adams. The its explanation . After considering the was, or at the time of his death should

a fine of $1.000 each, and imprisonment wife's name was Hannah only , but there circumstances under which the testator be possessed of or entitled to . The Mas- .

in the county jail for three months. was an infant daughter whosename was I wrote the will , the position of the par- I ter of the Rolls, Lord Romilly , gave no

were
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sanction totheargument that the testa- but that such presumption was not de State. The word ' homestead ' meansa tained by the vendor afteranabsolute

tor bad, with referenceto thecopybolds, jure,and might berebutted byparol place of residence,which again implies sale, it isno sufficient explanation to

but not with reference to the freeholds, l'evidence. occupancy, possession.” Upham v. Bank, show that the sale was made in the pres

pointed to the acquisition ofother prop. As the acts by which a testator may 15 Wis., 453. ence of a witness, where it was not at

erty. This he considered did not show physically destroy or mutilate a testa
“ If the property is not a homestead tended with suchpublicity as would nat

a contrary intentionof the testator ; but mentary instrument may be the result of whenthejudgment is obtained , it is a urally givenotoriety to the transaction ,

effectwas to be given tothe broadinten accident orofa single intention , or of lien upon it. and when there wasno change in the

tion of the legislature, and that a gift of various intentions, they are equivocal in
“The property not being a homestead, possession or use of the chattels to indi

allhis freehold estate should pass allhe theirnature. Itis,therefore, necessary in other wordsnotbeingexempt,when cate that any change in theownership

had at the date of the will,aswell asall in each casetostudy theact done by the the judgment is obtained,the judgment had taken place.

he acquired afterwards, 30 Bta. , 300. light of the circumstances under which creditor has a right to levy upon it, to
Currier v . Lebanon Slate Co.- p . 262.

Vice Chancellor Knight Bruce, with it occurred ,and thedeclarations of the the exclusion of other adverseinterests,

somedegreeof wit, 2 De G.& Sm ., 793 , testator withwhich it may have been subsequenttothejudgment; and when CORPORATIONS— PURCHASING IN OF SHARES

put the question, Suppose a man to accompanied. For unless it be done an
the levy is made, the title of the creditor

have a brown horse, and bequeath it and imo revocandi, it is no revocation . In relates back to the judgment, so asto

then to sell it andbuy anotherbrown such cases parol evidence is admissible. cut off intermediate incumbrances. ” Ib. chase in a portion of its capitalstock.

horse, and die, does the horse of which
452 .

“ What then," asked Sir J. P. Wilde, in Such a transaction would be in conflict
he was possessed at the time of his death Powell v . Powell, 14 L.T.Rep.N. S. , 800 ; In Fogg v. Fogg, 40 N. H., 285,the plain

pass." .In Castle : Fox, L. Rep. 11Eq. L.Rep.1 P. & D., 209, “ if the act ofde tiff had no other real estate, the build- with Gen.Stats.,ch. 135, sec. 3. Acor

Cas., 542; 24 L. T. Rep. N. S.,536,Vice structionbe done with the sole intention ings wereerectedbyhimforthepur; andlimitedhas notbeen fully paidin,

tration , and replied , “ Yes. Unlessoth- testamentary paper for which the de- home, andjustcompleted,andready frompayment of assessments
uponhis

ChancellorMalinsmade use of theillus- ofsettingup and establishing some other pose of being occupied as his family cannotrelievea delinquentstockholder

erwords describe the brown horse, all struction of the paper in question was

thejudge is at liberty to ask is,Had he only designed to make way ? " It is clear moving in before theattachment, and iallyagainst the objectionofanother
a brown horse when he died ? " A that insuch cases the animus revocandi had got in a substantialpart of the fur

stockholder.

brownhorse isgiven, it is to that the had only a conditional existence, the niture, and intendedto finish thatday ,
A its

immaterial that hehadanotherbrown intended to be substituted. Inaccord- tachment.Underthesecircnmstances, sec.6, Gen. Stats., bypurchasing the

description is applied, anditisperfectly condition being thevalidity ofthe paper andwould havedoneso, but for the at: stock ,under the provisions of ch.134,

horse when he made the will . The same

learned judge remarked that whether it tor had executed awillin 1864,revoking possessionat the time of the levy of the such reduction may operate justly to all

be a particular description ,or whether it all former wills, and in 1865 destroyed

be a general description , if a testator this will , at the same time expressing a

It is clearlyshown that the lien of the thestockholders,each stockholdershould

givesproperty by a particular name, the wishto substitute for itawill which he judgment had attached to the lands in be allowedto surrender such proportion

question is not what was known by that held in hishand.SirJ. P.Wildeheld question , at the time Collins entered of his stock as theamount of thepro

name when he made his will , but what that, inasmuch as the statute 1 Vict. c. thereon for the purpose of claiming the posedreductionbears to the whole

amount of capital stock .

wasknownbythatname, and treated 26 prevented the revival ofthewill prior, same as a homestead;does the right of

by him as coming underthat description this physicaldestructionoftheinstru: homestead attach in such a case so as to

at any timeduring hislife,and, there- ment of 1864 did not prevent its testa- defeatthe lien of thejudgment ? We NINETY -NINE YEAR LEASES IN MARY

fore,evidence asto his treatment of the mentary dispositionsbeingadmittedto thinknot. The law evidently requires LAND - RENEWALOFINJUNCTION.- One of

property , and what he called the partic. probate.
a

our Baltimore exchanges of the 23d in

ular estate after the date of his will , is Though an equivocal act of physical stead shall be actually used for thatpur stant, says the court of Appeals of that

just as legitimate evidence as evidenceof destruction maybe controlledbyevi- pose, at the time thejudgmentis recov State has just rendered an important de

what he did beforethedate of hiswill, dence of the intention with which itwas ered : The homestead law being reme- cisionregardingleasehold estates.

because thewordsof thestatute are that done, so that a will so destroyed may not dialinitscharacter,should receive the In this city a very large number of

the will is to beread as speakingimme- lose itseffect,yetsucha condition has mostliberal construction consistent with themost valuable Yotsand improve

diately before thedeathof the testator, never been engraftedon the physicalde justice, forthepurposeof preservinga ments are held by leasehold tenants for

unless a contrary intention appears . struction of another
written instrument; home to the unfortunate. But it must the term of ninety-nine years,renewa

In Lady Langdale v Briggs, 8 DeG.M. for example,a revoking codicilorwill notbe forgotten thatthepayment of just bleat the requestofthe lessee.Some

& G., 391, Lords Justices KnightBruce qualifying and making a prior one of no obligations isthe foundation on which of theseleaseshave recently expired ,

and Turner beld that where a testator, effect if it should fail in law to carry out rests our industrial and comercial and in cases where no application was

after the date of his willbecameentitled the intention of the parties: Newton v prosperity. And thedesign ofthehome made for renewal,suits have been insti.

tothe personal estate of a deceasedsis: Newton , 12 Ir.Ch.Rep.,118. In Wood stead law is not to enable thoseclaim : tuted to recover possession of the propter, as one of the next of kin , leaseholds

forming part of thesister's general es- Rep. N.'S., 593, Lord Penzance admitted ofdebtsjustlydue,but to preventthe made of a lot containing one quarter

tate, passed under abequest of the tes parolevidence of thecontents ofalater householdbeingbroken up and destroy acre on Fells Point, Baltimore,at a year

tator's leasehold property, though it will. The formerwill was found after ed; and to leave under thecontrolof lyrent of two pounds ten shilings,ster

might be specific,the will speaking from the testator's death, butnot thelater,in thedebtor the means by whichhe may, lingmoney,forninety-nineyears, re

death by virtue of sect. 24 of the Act. whichitwas assertedthat therewasa by economy,
retrievehis fortune, and newable,it' request wasmadeatany

5. MISTAKE. clause of revocation. On proof byparol be enabled ,in time, to meet his obliga- timewithin the said period of ninety
tions.

Hall v. Cazenove, 4 East, 476, is an au of the execution , of the existence of the
But lands not occupied for homestead on the 18th of January, 1871.

nine years. The original term expired

In thethority for the admission of extrinsic clause at that time, of thetestator's keep

evidence toshow that a charter party ing the will inhis custody until death; purposes at thetime, judgment was re- meantime the reversion of the fee,

as also the leasehold interest, become

10 Ex.,430, whereitis sought to rebut he haddeclared anintention to destroy used as ameansofobtaining credit;their vested in purchasers not parties to the

the date ofadeed; so is Randfield v. it, the court pronounced for an intestacy, occupationatthat timewas not consid- original lease. Atits expiration the lease

Randfield , H. L. 6 Jur. N. S. , 901 , to cor
the Judge expressing his approval of ered necessary for the purpose of preser

ving a home for the family, and a par. owner ofthe fee brought ejectmentto
was not renewed . In May, 1874, the

rect the date of a will, even where the Brown v. Brown.

correction broughtthe will within the ( To be continued .)
ty cannot be permitted to defeatthe recover the property, and on October 24,

payments of just debts, by afterwards 1874 , the owner of the leasehold interest
new law of the Wills Act. Randfield v.

Randfieldwas followed by Sir J. P.Wilde SUPREME COURT OF NEBRASKA. of homestead. To sanction such doc.newal of the lease and injunction to re
removing thereon and asserting a claim filled abillinthe Circuit Court for a re

in Reffell v . Reffell, 12 Jur. N. S. 910 ; L.

Rep. 1 P.& D,139 ' Hewas of opinion BOWKER, Kennard and WHEELER v. G.W.COLLINS. trineunder the pretext of liberalityof strain the ejectment. Itthasappears
construction of the homestead law, opens the bill was filed a little more than

that where the question is not asto the HOMESTEAD.-- After a judgment has been recov .

factum of the document, or asto the time forcement of the lien thereby created on his real offers a premium to dishonesty, while the expiration of the original term ,and
the door to gross abuse and fraud, and three years and nine months after

of its execution , but as to the meaning estate,by moving thereon and occupying it as a but few of those for whom the home about five months after the action of

of the language used , then the doctrine homestead .
stead law was designed would be bene- ejectment. The case was submitted on

of latent and patent ambiguities is, as it
Error from Pawnee County . fited thereby.

always has been , applicable.
bill and answer, and the Circuit Court

If some plain and palpable error has
Opinion by MAXWELL, J. The judgment of the District Court is passed a decreedirecting thedefendant,

creptinto any written document equity Boker, Kennard & Wheeler recovered a manded for further proceedings.

On the fifteenth day of April , 1874 , therefore reversed, and the cause re. upon the complainants paying the re

formerly, andthecourts of law , now , judgment in the District Court of Paw
dewal fine of two pounds ten shillings,

sanction the admission of evidence to sterling, with all arrearagesof rent due

expose the error : Wake v. Harrop, 6 H. H. B. Strout, for the sum of $718.12 andnee county against G. W. Collins and W. LVI. NEW HAMPSHIRE REPORTS. under the lease up to the time of such

& N. , 768 ; Story, p. 772.
costs of suit. Collins at that time was

We are indebted to John M. SHIRLEY, payment, and costs, to execute a new

6.

the ownerof the undivided half of the official Reporter, for advance sheets of at the end of the original termofthe

northeastern quarter of section 17,town. the LVI . Volume of his Reports, from lease at the samerates. The Court says

Asearly as1754, Sir GeorgeLeelaid ship 1, north of range 11 , east, in Paw- which we take the following head -notes : it is of opinion that our courtsof equity
down the law in Helyar v. Helyar, 1 nee county , which appears to have been Cutting v . Jackson . - p. 253. ought togrant the relief asked for, and

Phil Rep., 472. that if a will was last seen unoccupied ;onor about the 16th day of compel a renewal on the equitable con
in the testator's custody , and a diligent October, 1874, defendant, Collins, remo ditions stated in the decree before it.
search has failed to discover it , a pre- ved with his family on to the land in

The court of Appeals affirms the de

sumption , though not a conclusive one , question , and has ever since resided S , being indebted to C and D, sold to cree of the Circuit court. The possession

arises that he destroyed it animorevocan- thereon . On the eighth day of Februa- them certain cattle and hay for $90, who of millions of dollars worth of property

di. Lord Wensleydale, in Phillips v . ry , 1875, an execution was issued out of endorsed the amount upon a note held by in tbis city is quieted by the decision .

Phillips, 1 Moo. P. C., 299, atfirmed the the District Court of Pawnee county, on them against S. The sale was made in

rule, as also did Dr. Lushington, in Cutts the judgment heretofore mentioned, and the presence of a witness. The cattle

?'. Gilbert , 9 Moo. P. C., 131. Accordingly, was levied on the interest of Collins in and bay were left in the possession of S Renu's Case. — On yesterday Rehm

in Brown v. Brown, 8 Q. B. , 876, where the above described land ; on the thir. to feed the hay to the cattle, also to his was brought up before Judge Blodgett for

A executed a will, and afterwards exe- teenth day of February , 1874, the defen own cow at his own expense ; and it was

cuted a second will, which he took away dant, Collins, served a notice on the agreed that the manuremade by the cat sentence. The statements of counsel

with him ,and on his deaththe earlier sheriff that he claimed the land above tle should become the property of s. heard as to the promises which were
was found, but the second was not, and described as a homestead ; the land was the creditors of S attached the cattle made him by the government attorneys

the solicitor from recollection deposed sold to W. H. B. Strout. Afterwards, on and hay as the property of S, and C and if he would go on the stand and testify

that the second revoked the first, the motion ofCollins, the sale was set aside, D replevied them . ' Upon the trial, these

Court of Queen'sBench, ChiefJustice on the groundthat the landinquestion facts appearing, it was ruled thatthe sale truthfully to what he knew of the whis

Campbell , and Justices Coleridge, Wight. was exempt from sale , under the home was void as to creditors, and that the ky frauds, and the Judge after hearing

man, and Crompton , held that the evi. stead law , to which the plaintiff except facts furnished no sufficient explanation the arguments of counsel upon the law

dence of revocation was conclusive. In ed , and now brings the case into this of the retaining the possession of the relating to the case, and the amount of

Lord St. Leonard's case,the Court of Ap court, by petition in error. “ The statute propertyb y S ; and a verdict was ordered

peal held that on the loss of a will traced makes it a material condition to the ex- for the defendant. Held,that the ruling punishment that should be inflicted on

to the testator's custody, there arose a emption of the property , that it is own. nas correct. Rohm , took the case under advisement

presumption that it had been revoked ; ' ed and occupied by a resident of this When the possession of chattels is re for a few days.
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FRAUDULENT SALES RETAINING POSSESSION
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CHICAGO LEGAL News. beigeboerdeben calleduponto present his is put in,allegingthat all the plaintiffs aver questions there are,must arise un

judgment. He had an opportunity to be State, and that this court,therefore, has ever any question comes up in a contro

heard before he couldbe condemned. no jurisdiction ofthecase ; and the ques . versy between partiesupona bondthus

CHICAGO, JULY 8 , 1876 . This was process," and, when served, tion is, whetber, in consequence merely given, what court is to decide it ;-..what

it was sufficient to bring the incumbent of the suit being upon a bond given un was the intention of the law in relation to

into court and to place him within its der the circumstances mentioned , this the determination of that controversy ?

jurisdiction. In this case, it is evident court has jurisdiction of the case,'inde. Is it notmanifest, thatif itbetrue, that a

The Courts. from the recordthat therule was made, pendent of the citizenship of the parties; State court may havejurisdiction of the

and that it was in some form brought to and I am inclined to thinkthat it has. case, it is onlyconcurrent with the juris

the attention of Kennard , for on the re I would state that, in giving this diction of the Federalcourt, and that the

UNITED STATES SUPREME COURT. turn day he appeared . At first, instead opinion at this time, Ido not desire to Federal court is peculiarly thetribunal

No. 60. - OCTOBER TERM, 1875.
of showing cause why he refused to va foreclose any oftherightsof thedefen . that ought to decide all such questions,

cate his office, he objected that he had dants. If, as the result of my opinion, because they are questions that arise
John H. KENNARD, Plaintiff in Error, not been properly cited to appear, but there shall bea finding against them under the acts of Congress,or under rules

THE STATE OF LOUISIANA ex rel . PHILIP HICKEY
the court adjudged otherwise. thedemurrer, there may be a mo- of court passed in pursuance of acts of

He then made known his title to the tion made in arrestofjudgment, and Congress; and is it notalso manifest that

office; in other words,heshowed why he they may take the opinion of the Justice if a State court took jurisdiction of such a

In Error to the Supreme Court of the State of Louis refused to vacate. This was, in effect, of the Supreme Court for this Circuit, controversy,that it might ultimately, un ;

that he had been commissioned to hold upon the question ; and if they should der the law or under therule, be carried

CONTEST FOR THE OFFICE OF JUDGE - DUE the office till the end ofthe nextsession plead to themerits, andanissueshall to the Supreme court of the United

of the Senate, and that time had not ar be found against them before the court States ? And that position was not se

Held, That theState of Louisiana, acting under rived. Uponthis be asked a trial by ju- or a jury, in that case also, a motion may riously controverted in the argument.

the statute of January 13, 1873,through her judi: ry . This the court refused, and proper- bemade in arrestofjudgment, and the if that is so, how can the courtsay,upon

sociate Justice ofthe Supreme Court of the state, proceedingswere had, provided in terms question:

ciary ,did not deprive Kennard of his office of As lý, because the lawunderwhichthe opinion of Judge Davistakenupon the the declaration onthebond, thatthere

may not necessarily arise some question

that thereshould be no such trial . He So far as I have been able to investi- which is not a mere common law ques.

Mr. Chief JusticeWaite delivered the then went to trial. Nodelays were ask- gate the subject, I am of opinion that tion, but may become a question under

opinion of the court.
ed except such as were granted . Judg: this court has jurisdiction on account of the statutes or under therule; and must

The sole question presented forour ment was speedily rendered, but ample the nature of the controversy. I leave itaffirmatively appear beforethe court

consideration in this case, as stated by time and opportunity were given forde-. out of view one very strong aspect of the can take jurisdiction of thecase, that

the counsel for the plaintiff in error, is liberation . Due processoflawdoes not case, which waspresented by thecoun there willbe necessarilya question aris

whetherthe State of Louisiana, acting necessarily imply delay, and it is cer- sel for the plaintiffs, namely : thatgrowingunder thestatutes or undertherule ?

under the statute of January 13,1873, tainly noimproper interference withthe ing out of the fact that this may, in one It was said, and perhaps thatconstitu :ed

through her judiciary ,,has deprived rightsof the parties to give such cases sense, be said tobe anincident ofthe thestrongestargument on the part of

Kennard of his officewithout duepro, as this precedence over the other busi- original suit --- somethinginseparably the defense in presenting the demurrer,
cess of law . It is substantially admittedness in the courts. connected with it , and that owing to that it did not follow , because there was a
by counsel in the argument that such is The next section provides fo an ap- that circumstance alone, independently contract made under an act of Congress,

not thecase ,if ithas beendone " in the peal. True, it must be taken within one ofthe natureof the controversy ,the orabond given, that therefore theFed

dueprocess of legal proceedings,accord dayafter the rendition of thejudgment, courtmighthave jurisdiction precisely eral court could necessarily takejurisdic

been established for theprotectionof Court within two days. Theproceeding with ajudgmentat law ),on theequity case of Wilson v. Sandford, 10 Howard,
private rights." We accept this as a suf.

ficientdefinition of the term “ due pro other business in theappellate court,and known, thecourt has jurisdiction, irre - tractmade growing out of a patentright,

cessof law” forthepurposesofthe thejudgmentupon the appealwas made spectiveofthe citizenship ofthe parties. and the court held ,where the question

present case. The question before us is final after the expiration of one day. Waiving that view of the case, at present was whether or not the Supreme court

not whether the courts below havingju . Kennard availed himself of thisright. I think the natureof the controversy is ofthe United Stateshad appellate juris

risdiction ofthe case and the parties, He took his appeal and was heard. The such as to give the court jurisdiction . diction in the case, that it had not, be

have followed the law, but whether the court considered the case and gave its

law , if followed, would have furnished judgment.

Section 1,000of the Revised Statutes of cause it affirmatively appeared that there

theUnited States,which re enacts a pro- was no question arisingunder the patent
Kennard the protection guaranteed by From this it appears that ample provision oftheact of 1789,declares thatwhen law ; that it was simply a contract made

the Constitution . Irregularities andmere vision has been made forthe trialof the ajudge signsa citation on anywrit oferror, in relation to a patent right, all ques

errors in the proceedings can onlybe contestation before a court of competent heshall take good andsufficient secu: tionsconnected withwhichwere to be
corrected in the State courts. Our au- jurisdiction — for bringing the party rity that the plaintiff in error or the determined independently of the statute

thority does not extend beyond an ex . against whom the proceeding is had be- " appellant shall prosecute his writ to upon thesubject of patents.

amination of the power of the courts before the court and notifying him of the “ effect, and if he fail to make his plea Now , if it affirmativly appeared in this

low to proceed at all.
case he is required to meet - for giving good, shall answer all damages and case that it was so ; if, in other words, it

This makes it necessary for us to ex- him an opportunity to be heard in his

amine the law underwhich the proceed- defense -- for the deliberation and judge
costs where a writ is a supersedeas, did appear that there was no question

" and stays execution ; of allcosts only arising in this case, either under the act
ings were had, and determine its effect . ment of the court - for an appeal from " where it is not a supersedeas, as afore. of Congress, or under the rule of the

It wasentitled, “ An act to regulate pro- this judgmentto thehighestcourtofthe said. " This does not prescribethe par court, then itmightbebrought within

ceedings in contestations betweenper. State and for hearing and judgmentthere. ticular form ofthe security. In practice, this decision ;butit is manifestthat

sonsclaimingajudicial office.” . Section Amerestatement of the facts carries thesecurity hasuniformly been under if the question had been in relation

one providedthat “ in any case in which with it a complete answer to all the con- thisstatute a bond given by the party in to the validity ofthe assignment of a pa.

a person mayhavebeen appointedto stitutional objectionsurged against the theusualform ,and becauseit is such tent, right, then it wouldnecessarily

theoffice of judge of any court in this validity oftheact.Theremedyprovi- a bond, the defendantscontend thatthe come within thejurisdiction of the Fed .

State, and shallhave been confirmed by dedwas certainlyspeedy, but itcould obligations growingout of thebond are eral court, because it would be a ques

the Senate and commissioned thereto, only be enforced by means of orderly of a common law character, and really tion arising under an act of Congress

* such commission shall be prima proceedingsin a court of competent ju : give risetono question under the laws covering patentrights, andIapprehend

facie proofof the right ofsuchperson to risdictioninaccordance withrulesand oftheUnitedStates .But it is clearthat that the SupremeCourt in this case,does

immediately bold and exercise suchof- forms established for the protection of in one sense the obligation mustbede- not intend
to intimate that if such a

the rightsof the parties. In this partic- terminedbythe law oftheUnited States, question had comeupon the validity

Itwillthus be seenthatthe act re- ular case, the party complaining notonly namely,this statute-" If hefail tomake ofan assignment, asauthorized by an act

Jates specially to the judges of the courts had the right to be heard ,buthe was in his plea good he shall answeralldama- of Congress, that the court would not

of the State ,and to the internal regula fact heard both in the courtin which ges and costs." Now what are those have had appellate jurisdiction ofthe

tions of a State in respect to its own offi- the proceedings wereoriginally institu- damages andcosts , must be determined case, although the amountincontrover
cers.

ted, and , upon his appeal, in the highest by a construction to be givento this sta- sy might not have been two thousand

The second section then provides “ that court of theState. tute, because it is this statute which con dollars - the Supreme Court oftheUnited

if any person , being an incumbent of The judgment is affirmed .
stitutes the measure of damages, and is States having jurisdiction independently

such office, shall refuse to vacate the the law governing the rights of the par. of the amount in controversy in patent

same and turn the same over to the per ties. Section 1007 of the Revised Stat: cases.

son 80 commissioned, such person so U.S. CIRCUIT COURT, N. D. OF utes is substantially the same as the act The first section of the act of the third

commissioned shall have the right to ILLINIOS. of 1789_amended by the act of the of March , 1875, which we have had oc

proceed by rule before the court of com 18th of February, 1875, after the passage casion so often to examine since it was

petent jurisdiction, to have himself de OPINION JUNE 30, 1876.
of the law authorizing an extension passed , declares that “ Circuit courts of

clared to be entitled to such office , and Seymour et al. v. THE PHILLIPS & COLBY Con of time to sixty days, to give the the United States shall have original

to be inducted therein . Such rule shall
bond. What is the law upon the sub . “ cognizance concurrently with thecourts

be taken contradictorily with such in- THE RIGHT TO SUE IN THE UNITED STATES ject, can be further ascertained by refer- "of the several States, of all suits of a

cumbent, and shall be made returnable COURT ON A SUPERSEDEAS BOND, IRRE ring to rule No.29, adopted bythe Su. " civil nature at commonlaw or in equi

within twenty -four hours, and shall be PARTIES. preme court of the United States. A " ty, where the matter in dispute ex .

tried immediately without jury, and by rule established by the Supreme court of “ceeds, exclusive of costs, the sum or

preference over all matter or causes de Circuit Court of the United States, judgment eu .
Held, where a suit had been commenced in the theUnited States in pursuance of law, " value of five hundred dollars, and aris

pending in such court, tered against the defendants,and a writ of error becomes, to all intents and purposes, of “ ing under the constitution or laws of

and the judgment thereon shall be sign . had been sued outto the Supreme Court of the the same effect as the law itself, and “ the United States. ” Now , is this not
ed thesameday of rendition.” the writ of error dismissed ,that a suit could be where the court prescribes a rule asto a matterindispute arising under the

There is here no provision for a tech. maintained in the CircuitCourt of the United the kind of indemnity that shall be laws of ihe United States, as it is pre

nical “citation , " so called, but there is in states where the original suit was commenced , on given , then it becomes a rule under the sented upon the face of the pleadings ?

effect provision for a rule upon thein- shipsuperedentibod independentvs.the citizen- law , and substantially a law of the Uni. It is an indemnity given in pursuance of

cumbent to show cause why he refuses ted States . Now this was a supersedeas a law ofthe United States ; the measure

to surrender his office, and for service of Opinion by DRUMMOND, J. bond, and the rule is this : " Superse of the liability of the party, and the

this rule upon him . The incumbent was, The facts of the case are substantially deas bonds in the Circuit courts must be rights both of the plaintiffs and the de

therefore, to be formally called upon by these : The plaintiffs recovered a judg- taken with good and sufficient security, fendants, depend upon a law of the Uni.

a court of competent jurisdiction to give ment in this court against the Phillips & that the plaintiff in error or appellant ted States, and a rule of the Supreme

information to it, in an adversary pro- Colby Construction Company, in July , shall prosecute his writ or appeal to ef. Court ofthe United States. It is impos

ceeding against him, of the authority by 1873, and thereupon the defendants in fect, and answer all damages and costs if sible to take a step in the progress of the

which he assumed to perform the duties that case,sued out a writ oferror to the he fail to make his plea good. Such in- cause in order to determine the rights of

of one of the important offices of the Supreme Court of the United States, and demnity, where the judgment or decree the parties, without looking at the law

State. He was to be told when and gave a supersedeas bond , to which the is for the recovery of money not other and the rule as the guide ofthe court,

where he must make his answer. The defendants in this case are parties, as wise secured, must be for the who.e and controlling its judgment in the de

law made it the duty of the court to re- obligors. The writ of error having been amount of the judgment or decree, in termination of thecase.

quire this return to be made within twen- dismissed, and thejudgment ofthis court cluding just damages for delay and costs From the best consideration that I

ty - four hours, and it placed the burden affirmed , a suit was brought upon the and interest on the appeal , & c.” This have been able to give this case , there

of proof upon him. But it required that I bond given, to which a plea in abatement is the rule upon the subject, and what. fore, I think that the court has jurisdic.

STRUCTION Co. et al .

* *
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tion. It is a little singular that no case fusing a jury trial in this case. tinction to the word " general," and the ter nor the spirit of the clause, there

precisely in this form has been report If the assignees wish it,they may have restriction , therefore, is equivalent to a fore, allows that, under the pretense of

ed .
it, but the petitioner ought, in that case, command that all laws to be passed by enacting general lawsin relation to cities,

The argument, from inconvenience, to be allowed to amend his petition,and the General Assembly incorporating cit- towns and villages, different systems of

is not without weight in determin- claim a judgment for the whole rent ies, towns, or villages, or changing or municipal law can be provided by the

ing this question . It is a contro. due. amendingtheir charters, shall be general. General Assembly for different cities,

versy springing out of a suit already
If the assignees elect to let the case In obedience to this mandate of the different towns, and different villages .

determined in the federal court. Itis stand without a jury, thepetitioner may constitution, the GeneralAssembly pass
The section we have quoted from the

in one sense anoff-shootof that suit. havesuch judgment as he asks, namely, ed an act,in forceJuly1, 1872, to pro- City Tax Actleavesitoptional with the

It would seem upon principle, that this that theassignees be compelled topay vide for theincorporationofcitiesand city council whether theactshallapply

is the properforumtosettle allcontro: him theproceeds of the goods which villages,underthe provisions ofwhich tothecityor not. Weare boundtoju
versies growing out of that suit. If it were in the leased premises, less the ex- cities may become incorporated, and dicially know that many cities in the

were a questionconnected with an exe pense of sale, and have a judgment for those already incorporated may change State have become incorporated under

cution, and a bill had beenfiled, asal. the balanceto come in proratawith the theircharters forits provisions. It is thegeneral law ,and have not electedto

readystated, this court would be the other
creditors. unlimited in its application, and fully proceed under the City Tax Act ; so that,

proper forum to determine any such con

The assignees must, within ten days, tion . Itis notand cannot be reasonably law, uniform in its operation ,we have,
troversy . This is a bond growing out of

meets the requirement of the constitu- where there should be a single formal

that suit; it would seem that this is the file a written election which course they claimedthat itisnot a general law .It ifthismay be sustained,twolocalor

proper forum to settle all controversies contains all the provisions necessary to special laws, unless indeed it shall be
connected with theexecution ofthebond, for James Buckner, petitioner.

Messrs. KENNARD, HOWE & PRENTISS,
a complete municipal charter, among beld we may have an indefinite number

and the rights of the parties, particularly

as to the liabilities ofthe obligors to the

Messrs. L. A. SHELDON and SINGLETON others those relating to the assessment of general lawsin force with dissimilar

bond, so that, conceding thatit may in

and collection of municipal taxes. By and discordantprovisions in relation to
& BROWNE, for assignees.

these it is provided that such taxes shall the charter of cities, towns and villages

one sense be considered a new question, be collected and enforced by the same at the same time.

I feel inclined, so far as I am concerned, We are under obligations to Edward officers, and in the same manner pro, It is true what are styled " local option

to establish a precedent, that the Fed Roby , of the Chicago Bar, for the follow- vided for the collection of State and laws" have been sustained by this court

eral court is the proper forum to settle ing opinion : county taxes. R. S. 1874, p . 231 , Art 8, and by many other courts ; but so far as

the rights ofthe parties, and the de Sec. 2. This act, with the exception we now recollect this has only been as

murrer, therefore, to the plea in abate of some amendments immaterial to the against the objection that they were not

ment will be sustained, reserving, of
SUPREME COURT OF ILLINOIS.

question before us continued in force, laws, but an attempt to delegate legisla

course, as has been stated previously,the OPINION FILED JUNE 30, 1876. was embodied in therevision of thelaws tive authority to the people . The ques

right to the defendants to move in arrest made by the General Assembly in 1874. tion whether such laws are "local or

of judgment. The same provision in regard to the col- special" within the meaning of our Con

Messrs.SLEEPER & WHitun, for plain- THE PEOPLE ex rel.H. B. MILLER v. COOPER et al. lection of municipal taxes is also a part stitution, has neverbeen decided here
tiffs.

BILL 300 UNCONSTITUTIONAL - NOT A GEN of the general revenue law in force since and if there is any decision elsewhere

Messrs. Dixon, ABBOT, Dent & BLACK, ERALLAW - THE ACT OF 1872,FOR THE July 1 , 1872. sustaining them as general laws against

for defendants . INCORPORATION OF ITIES CONSTRUED The " City Tax Act” provides an en- objection argued under a like constitu

LOCAL OPTION LAWS – COLLECTING OF tirely different system for the collection tional restriction, we have been unable

1. LOCALOR SPECIAL LAW .- The words “ local or enforced by different officers. It does
of municipal taxes, to be carried out and to find it.

UNITED STATESCIRCUIT COURT, special " in the clauseteluthe2.2 - section ofcornice not repeal andtake the placeofthegen- inforceattheoption of those represent
If there may be two laws, either to be

D. OF LOUISIANA .

OPINION IN MAY, 1876.

distinction to theword " general," and the restric: eral law on the same subject, either ex- ing the city authority in relation to the

tion , therefore,isequivalent to a command that pressly or by implication, but on the levy and collection of taxes, theremay

In Bankruptcy - Petition for Rent.
incorporating cities, towns or villages, or chang: contrary it recognizes in direct terms its be two such laws in relationto every

ing of amending their charters,shall begeneral. continued existence, and provides in other question affecting municipalities;
JAMES BUCKNER v. JEWELL and E. F. NORTON , thosewhich relate to or bind all within thejuris2. WHAT IS A GENERAL LAW: Generallawsare the twenty -second section as follows: and if there may betwo, they may be

Assignees.
PETITION FOR NEITHER TAE diction of the law making power, limited as that “ The city council of any city shall multiplied indefinitely, for either the

BANKRUPTOR THE ASSIGNEEOCCUPY powermay be in its territorial operation,or by have power at any time, in lieu of the localoption brings the law within the

LEASED PREMISES AFTER THE BANK constitutional restraint: that the number of per mode herein provided for the assessment prohibition ofthe constitution , or the

RUPTCY WITHOUT PAYING THE RENT.

fect, may,by reason of the subject to which itre- andcollection ofgeneral city taxes,to, GeneralAssembly is unrestricted inre

Opinion by BRADLEY, J. lates, be very few ; but it must operateequally by resolution or ordinance, elect to certi- gard to theenactment of such laws.

Thepetitionerleased astore, 133 Gra- andsunnformlymponals broughtwithin therela- fy tothecounty clerkthe amount or It will, therefore, be obvious if local

vier street, to the bankrupt for five years, 3. THE CITY TAX ACT . - The city tax act assum amounts required to be raised by taxa- option laws are not within the meaning

commencing October1 , 1871 , at an annual ing to be obligatory only to the extent the city tion upon the assessment of property for of the words “local or special laws," this

rent of $ 3,200, payable monthly, 266.66; in preference to those of the general law , is not acouncil may elect to proceed under its provisions, State and county taxes,andtocollect the clause of the constitutionisof no value

the lessee became bankrupt January 9, general law , but is a " local or special law " to taxes for said city in the manner provi-, whatever; for it need but to change

1872,baving paid all arrears of rent up tion clauseaffects and characterizes it as “ a localthis State, and in such case to abolish the precisely thesame results

asthose

those electing to proceed under it. The localop: ded for in the General Revenue laws of the form of the legislation to produce

to that time.

The assignees were appointed in April, tional prohibition , and it cannot, therefore ,be office oftheCity Assessor and CityCollect- which it was designed to prevent. It

and took possession ofthe premises, and sustained. — ED. LEGAL NEWS. or. Provided, however,that nothing in would be only necessary instead ofsay.

refused to give up possession to the land
The opinion of the court was delivered strued as to preventsuch corporation at " The CityofChicago," " the City of

lord . They paid him rent,however,from by SCHOLFIELD,J.

this section contained shall be so con ing as heretofore in special charters :

t.me to time,to the amount of $ 650. He

sues for ninemonths'rent, which accrued People (reported 7 Chicago LegalNews, by ordinance,and in the manner in this plytosay," all cities shall havepower,"

When the cases,of which Ovis v. The any time thereafter from providing for Quincy," or " the City of Peoria," etc.,

the assessment and collection of taxes " shall have power," or "may," etc., sim

during theoccupation by the assignees, 323 ) was selected as the representative, act hereinbefore set forth .”

less the said payment of $650 , the were before us at the January term , 1875,
or "may," etc. And then add asection

amount demanded being $1,750, besides
we refrained from consideringtheobjec. citation of authorities to support thepo- toadopt or reject its provisions.

It can hardly require argument or the conferring the option upon any city
interest.

tion urged against the constitutionality sition which weshall assumethat a law

Heoulydemandsjudgment against of the act ofApril 15 ,1875,knownas conferring power upon

municipalcorpo claim there is no discretion to determine

It must not be understood that we

property of the bankrupt which wasin ionthere weredefectsin the act itse! scribing themode,is to that extentthe ornot, orwhether a city incorporated

the building,on whichheclaims he had whichdefeated its practicalenforcement, charter or organic' law of such corpora- attheadoption oftheconstitutionmay

a lien.For the balance he asks a gene andweindulged the hope that thewis- tions,and,beingsuch, therequirement electto change or amend its charter by

ral judgment, with the privilege of com

inminpro rata with the other creditors of the
delicateandresponsible task of of theConstitutionis, it shallbe a gen- adopting the provisions of a general law

created for that purpose, for these rights

and with it an account showingthat the such legislation is in contravection of the which relate to or bind all within the contemplation of the constitution, norGeneral laws are said to be those are unquestioned and are within the

proceeds of the estate amounted to $ 2,- Constitution .

492.40 , of which $1,500 was from the jurisdiction of the law -making power, must itbe understood that we claim that

goods in the leased premises ; but they The amendment to that act of April 7, limited as that power may be in its ter- the discretionary powers contained in

claim credit for the whole amount for 1875, however, attempts no more than to ritorial operation orby constitutionalre- the general law must be exercised in the

the general expenses of the bankruptcy, obviate the specific objections which we straint. (Sedg. on Statutes,and Const.Law same manner and to the same extent in

including their own fees, and claim to held in the Otis case rendered it imprac. Jr., 30.) The number of persons upon every municipal corporation. We claim

have the petition dismissed, including ticable to enforce it, and it has thus be- whom the law shall have any directeffect simply that when the election is made to

the$ 650 paid to the landlord. come manifest that the principle which may, by reason ofthesubject to which it become incorporated , or to change or

The position of the assignees is unten we deem fundamentall objectionable in relates, be very few , but it must operate amend an existing charter, the incor

able.
such legislation has not been asserted equally and uniformly upon all brought poration must be under a general law,

A landlord cannot prove against a hastily and withoutdue consideration by within the relations and circumstances and the change or amendment of the

baņkrupt's estate for rent which accrues the legislature; and that if it shall now for which it provides. (People ex - rel . v. existing charter must be by adopting, to

after the bankruptcy ; and neither the pass unchallenged it will seem to have Wright, 70 Illinois, 398.) the extent of such change or amend

bankrupt nor the assignee can claim to the sanction of the court,and may in the The evil supposed to exist which led ment the provisions of the general law ;

occupy the leased premises thereafter future become the precedent for endless to the adoption of the clause in the Con- that the measure and limit of municipal

without paying the rent in full, unless localoption legislation in lieu of the gen- stitution under consideration , was dis- powers and duties, so far as they are a

it has been prepaid by the bankrupt. If eral laws required by the constitution. similarity in the provision of the differ- subject of regulation by the General As

they continue to occupy the premises, We feel, therefore, constrained to pass ent cities, towns and villages ; and while sembly , must be prescribed by the gen.

they are liable personally for the rent, by the numerous questions that have it was not designed by the mere act of eral law, and that it must absolutely and

and the landlord has his lien on their been discussed with so much ability by adopting the Constitution to repeal the of its own force be applicable as the

goods in the premises, the same as the different counsel, with reference to provision of existing charters any fur- measure and limit of municipal powers

against other tenants. For rent thus ac- the proper construction of the act as ther than they were in conflict with oth and duties to all within the class to

cruing after the bankruptcy , the land- amended, and the regularity of the va er provisions of the Constitution which whom it relates.

lord has nothing to do with the expen- rious steps taken in the case,and to con- became operative without the aid of leg. “ The City Tax Act," assuming to be

ses of the estate. They are nothing to fine our observations to the single ques- islation , it was intended , as is plainly obligation only to the extent the City

him . They cannot be deducted from tion , Is the act, as amended, a valid con manifested by the language employed, Council may elect to proceed under its

his rent. If an assignee continues to oc- stitutional enactment ? that no city, town or village should provisions, in preference to those of the

cupy leased premises of the bankrupt, he By one of the clauses of Sec. 22 of Art. thereafter become incorporated , or have general law, is not a general law, but is

ought always to make some definite ar- 4 of the present constitution, the Gen- its charter changed or amended, except " local or special" to those electing to pro

rangement with the landlord , unless he eral Assembly is prohibited from pass. by a general law. All cities, towns and ceed under it. The local option clause

expects and is willing to pay the accru- ing “ any local or special law incorporat- villages becoming incorporated would affects and characterizes it as a " local or

ing reut. ing cities, towns,or villages,or changing thus begoverned by the same law ; and special law ,” and brings it within the

This being the case , the petition for or amending the charter of any town, all having their charters changed or constitutional prohibition, and it can

the rent is like any action for rent, and city, or village." amended would , to the extent of such not, therefore, be sustained as a valid

is subject to like rules and proceedings. The words “local or special” in this change or amendment, likewise be govo constitutional enactment.

IthinkI was mistaken, therefore,inre. I connectionare clearly used in contradis. Verned by the same law . Neither the let The judgment must be affirmed .

----
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man.

DECEASED PARTNER

OUS CASES CONSIDERED ,

must be regarded as binding and obliga . infant was of age, the principle that money ; that his wife died about the7th / In such a case a creditor having proved

Through the kindness of the law firm eighteen years of age in August, 1854: should not now be changed or modified trust for Rossman's creditors, all ofwhich

of ROSENTHAL & Pence , of this city, we When,ashas beensettled by this court unless the rule established was wrong in CatharineRussell and Case wellknew ;

have received the following opinion :
her minority terminated. Stevenson v. principle, and has operated detrimental that the property is subject to the pay

Westfall, 18 Ill., 209 ; Kester v. Stark , 19 to the public interest, neither of which ment of the debts of the estate of Ross

SUPREME COURT OF ILLINOIS. Ill . , 328. do we believe to be the case .

But no steps whatever were taken by When, therefore, the complainant was

OPINION FILED JUNE 30, 1876.
These are the material facts set out in

her to revoke the deed or disaffirm the of age and free from disability, the time the bill . Defendants filed a demurrer

BARBARA KIEL et al. v. GEORGE P. A. HEALY et al. the conveyance , until the filing of the in which she had to disaffirm the deed which was sustained by the court, and

Appeal from Cook Co. - Re -hearing . bill in January, 1871 . commenced to run, and her subsequent the bill was dismissed , and complainant

When she arrived at the age of eigh . marriage could not affect or prevent the appeals.

DEED MADE BY MINOR NOT VOID , BUT VOID : teen years she had full power to sell and running ofthe bar which had already
DIS The facts presented by this bill , if true,

AFFIRMED.
convey lands, makeany and all contracts commenced. and the demurrer admits them, entitle ap

1. MINOR'S DEED. - That the deed of a minor is she saw proper, and bind herself for the She voluntarily permitted the time to pellant to relief. They show afraud upon

not void but voidable. faithful performance of contracts in the pass in which she could revoke the deed , the creditors of the irm, and upon the
2. MUST BE DISAFFIRMED WITHIN THREE YEARS, same manner and with like effect as and a court of equity is now powerless creditors of Rossman,deceased . Whilst

_Thatthe deed of an infantmust be disafirmed other personswho are under no disabil. to grant her therelief which she has lost insolvent and for the purpose of placing
within three years after reaching majority, or such

infant will be concluded by thedeed. ity . by her own neglect to assert her rights this property beyond the reach of cred
3. Effect OF SUBSEQUENT MARRIAGE. That

Was the act of disaffirmance which in apt time.
whenthe complainant was of age and free from itors,hewrongfully withdrew money be

disability, the timein which shehad to disaffirm
came for the first time in 1871 , and after The decree of the Circuit court will be longing to the firm , which is insolvent,

the deed commenced to run, and her subsequent the land had passed through the hands affirmed.

marriage could not affect or prevent the running of several innocent purchasers and had
andpurchased the lot,and had it convey.

Affirmed .
ed tohis wife. This ia a fraud on creditors

14. POWERSOF A COURT OF EQUITY. That com- largely increased in value, within a rea ROSENTHAL & Pence, for appellant. that equity cannot sanction . It is im

plainant voluntarily permitted the time to pass sonable time ? .
McCAGG & CULVER, for appellees.

in which she could revoke the deed, and a
moral, unjust, and highly inequitable.

court of equity is powerless to grant herthe relief The time within which an infant, after
It is so to the extent tbat it would so

which she has lostby her own neglect to assert majority, should revoke a conveyance strike the mind of all fair thinkingmen.
her rights in apt time.-ED. LEGALÑews.

made during minority cannot be regarded We are indeb? ed to the law firm of It was an unjust appropriation of funds

Opinion by CRAIG , J. an open question in this State. In Blen : Rosenthal & Pence for the following for, and paid to, his creditors. As
in his hands that should have been held

This was a bill in equity brought by kenship v. Stout, 25 III . , 132, it was held
opinion :

Barbara Kiel and Joseph Kiel, her hus- that a person who has conveyed lands
charged in the bill, it was contrived to

band, to set aside a deed of certain real during infancy was bound to disaffirm SUPREME COURT OF ILLINOIS. hinder, delay and defraud his creditors,

and cannot be sanctioned or sustained .
estate in Chicago, executed by Barbara the deed within three years after arriv

OPINION FILED JUNE 30, 1876.
Kiel, on the 22d day of October, 1852, ing at majority , and a neglect or failure It is the settled practice of courts of

while she was a minor. to do so would be held to be a ratifica- FREDERICK F. WHITE v. CATHERINE RUSSELL et al. equity to afford relief in favor ofcredit

She was, when the deed was executed , tion of the conveyance, Appeal from Cook . ors in such cases where they have first

sixteen years of age . She married Jo. This rule was adopted from analogyto exhausted their legal remedies without
seph Kiel in January, 1855, being then a section in the limitation law of 1839, PARTNERSHIP - THE RIGHTS OF CREDITORS

HAD having obtained satisfaction of their
about five months past eighteen . which required one under disability to MADE A FRAUDULENT CONVEYANCE , debts. This is usually proved by a judge

Since the deed was executed, the pro- bring an action within three years after FILING A BILL TO REACH ASSET3 - PREVI. ment and an execution returned nulla

perty conveyed has passed by mesne con. the disability was removed. The same bona . That is held to rebut all presump

veyance through the hands of several rule was adopted in Cole v. Pennoyer, 14 CREDITOR OF A DECEASED PARTNER MAY FILE tion that the legal remedy would be

innocent purchasers.
Ill., 158,andwe perceive no reason why A BILL: + The bill in this case alleged thatappel

The Circuit Court, on the hearing, it hould be changed.

But there arelant and Rossman were in partnership ; thatap- availing to the creditor.

pellant had an excess of capital inthe firm , which

rendered a decree dismissing the bill.

cases in which other proof will suffice,
If the infant has been imposed upon, was insolvent ; that Rossman died insolvent, and as where the debtor dies and the claim

his estate is in that condition ; thathemadea willThe complainants appealed , and at a and his lands obtained for less than an

formertermofthis court a decision was adequate consideration ,certainlythree his brother James R. That Corby had administer tate, and it is shown to beinsolvent, it

devising his estate in equal parts to his wife and is probated and allowed against the es

rendered , reversing the decree. (Re- years after he attains majorityistime ed on his estate, and in due course of administra : is held that equity willtake jurisdiction
ported in 5 CHICAGO LEGAL News, 438 ) enough to determine that fact, and bring tion , appellant, as surviving, partner, had the

Petition havingbeenfiled, arehearing an action torecovertheproperty ,on for $ 2.746.58 ;that he proved his individualclaim ; subjectproperty to the payment ofthe

was ordered,and upon further consider theotherhand,if alonger or indefinite that the assetinchof the estate deo not exceed debt. McDowellv.Cochrane,11 III.,31,
ationofthe case, we have arrived ata timewas allowed , the tiile to realprop: Thatthe demands against the estate amounted to Bay v. Cook, 31111., 336 ,and a number
different conclusion from that reached erty would be insecure, and the stability $ 4,060.30, that Rossman being insolvent, with $ 2,050 of othercases inthis court established

by amajorityof thecourt when there- and reposein titles,whichitis thepol of the form money,purchased a lot, and bad at thepractice .
cord was first before the court. icy of the law to foster and encourage, hewas insolvent,and would thus be able to retain

The facts upon which the decision of would be to a great extent destroyed . a home ; Held , The law not permitting the creditor of

the case will rest, are not controverted . There is nothing that has a greater 1. That this was afraud against which equity an estate,on recovering judgmentagainst
will afford relief in favor of creditors.

The real question involved is one of tendency to retard the growth and pros the administrator, or having his claim

law, and that is narroweddowntothe periyifa countrythan insecurity in court against an insolvent estate equity in take allowed,to have an execution, it has
proposition whether Barbara Kiel can titles to real property. jurisdiction to remove fraudulentconveyances, been held that proof of the allowance of

now avoid the deed executed by her on The complainant, however, seeks to and subject dhe property to the payment of the the claim , and the insolvency of the
the ground that she was a minor at the avoid the operation of the rule an 3. The court states under what circumstances & estate, will be regarded as anexhaustion

timethe conveyance was made. nounced, on the ground that after her creditor of an insolvent estate may file a bill
to of the creditors' legal remedy , and will

The record affords no ground for the minority ceased she was under the disa. have fraudulentconveyances removed.- ED.LE authorize a court of Chancery to proceed

position of appellants that the deed was bility of coverture. to hear and afford relief. The allega

obtained by: fraud, but on the other From the 6th dayof August, 1854, un
Opinion by WALKER, J. tions of the bill are, in this respect, suf

The bill in this case alleges that ap- ficient.

band , it is obvious that when the deed til the 12th day of January, 1855, Bar.

was made she knew she wasconveying bara Kiel was of age andunmarried. pellant and J. V. R. Rossman were in

It is, however, urged that as the claim
the land , and after she wasof age, and During this time she wasunder no disa : / partnershipin business; that appellant

before marriage, she knew she had con bility, but had full power to selland had an excess of capital in the firm ; bad been allowed against the estate,that

veyed,andthat her grantees had parted convey,lands, and engage in anylegiti, Rossmandied insolvent,andhisestateis the only mode bywhich Rossman'sin
made to impeach the deedatthetime thisperiod she might have revoked the in that condition ; that' Rossman made terest in theland could bereached ; that

on the ground of fraud, nor did she ex deed made by her while in minority and a will,devisinghisestate in equal parts creditors haveno such power .Ardthe

press any dissatisfaction with what she conveyed the title to the land to anoth- to his wife, and his brother, James R .; case ofLeMoyne v. Quimby (Sep. Term ,

bad done.

er, or she could havebrought ejectment, that Francis M.Corby had administered 1874,) it is claimed, announces therule,

upon his estate , and in due course of ad . and other cases in this court are referred

The conduct of appellant and the or fileda bill to set aside the deed .

facts surrounding the transaction are so

In the construction of statutes of lim. ministration, appellant, as surviving to for the same purpose. The cases re

inconsistent with the theory that the where the statute has begun to run, no where he was allowed $ 2,746 58 ; thathe a general rule, mustbe by the adminis:

itation it is a well recognized rule that partner, presentedandproved the claim ferred to announcethattheproceeding

deed was obtained by fraud, thatwe can

notadopt it, and the evidence affords so
subsequent or supervening disability in

slight afoundation for the position that the party against whom it is taking ef also proved his individual claim , and trator, but it has itslimitations.

was allowed $ 587.37, against the estate ; where a debtor in his lifetime makes a

further discussion of this branch ofthe ſect, will arrest itsoperation. Angel on

case is not deemed necessary .

that the assets of the estate do not ex? fraudulent conveyance to hinder or de

Limitations, sec. 197.
ceed $ 3,069.30, and that $ 1,530 thereof lay his creditors, such a conveyance, al

Cumulative disabilities cannot there hadbeenset off to the widow .

This brings us to the considerationof forebe regarded, as one disability can though void as to creditors, is binding

the real controverted question present.
That the aggregate of the demands on his heirs and representatives. Nei.

ed by the record, whether Barbara Kiel not be added to another. Mercers Les

can now repudiate the deedmade by her see v.Selden ,1 Howard, 37; Eager v. againstthe estate allowed bythepro- ther hisheirsor executors oradminis

while a minor.

bate court amounted to $ 4,060 20 ; that trators can maintain a bill to set aside

Commonwealth, 4 Mass., 182.

It is well settled by the authorities Hadthere been astatutebarring the solvent, purchased a lot of ground in This being true, the onlymode ofreach

in May, 1872, Rossman, then being in the conveyance, as it is binding on them .

that a deed made by aminor is notvoid right ofthe complainant;to revokethe the city ofChicagofor the sum of $3,050, ing such property is by a bill filed by

tobe the lawinmanyof the States and within a given timeaftershereachedher and paid
on the samemoneyofthefirm one or more ofthe creditors of the es.

itwas expressly decided by this court in majority, it is clearthat shecould not $ 2,050 ,and had the land conveyedto tate. Were the courtstodeny such a

Cole v. Pennog er, 14 Ill . , 158. now obtain the relief prayed for in the he was largely insolvent, and by having would thus beable to elude
hiscreditors,

his wife for the reason he assigned that remedy, then the unscrupulous debtor

The deed in question being voidable bill, But as the law requires an infant,the lot so conveyed,hewould be ableto and effectually consummate the fraud .

Barbara Keil had the right within a rea When ,however, there is no such fraud,

sonable time
aftershebecameof age to majority, todisaffirm a conveyance

made retaina home from hiscreditors;that

revoke it. If she failed to avail of this during infancy,andin analogy to the he and his wife gave their note anda it isfor the executor or the administra :

. tor alone to proceed to subject the lands

right given herby the law ,then the deed provisionofthe Limitation Act of 1839; secure the remainder of thepurchase ofdeceased to the paymentof his debts.

tory upon her and upon all others If
she took nosteps whatever to revoke must control and govern the case is the of September, 1873 ; that before her his claim , cannot filehis billfor the sale

That,the deed within a reasonabletimeafter same as ifastatute of limitations had death she madea willand devisedthis ofrealestatefor its payment.

been enacted by the legislature .
property to her motber, Catharine Rus- when necessary, must be done by the

she attained her majority, non -action on sell , who has been in the receipt of the executor or administrator. Equity, on

her part will be regarded as aratification Therule that an infantmust disaffirm rents andprofits arising from thesame. the application ofone or more of the

of the instrument. Shecould not, by re a conveyance within three years after That Catharine Russell has pretended creditors, will not withdraw the admin

maining silent fora number of years,ren- reaching majority or shebeconcluded to convey the same to Wm.M.Case, but istration of estates from theprobate

der thatvoidwhich was only voidable. by the deed , was fully settled by Cole v. she has received no consideration there courts where it hasbeen placed by the

Aswas held in Block v.Hills,36II ., Pennoyer and Blenkenshipv.Stout, su- for; that she only made such convey- statute, nor willit withdraw a part ofthe

376, the deed ofan infant may be ratified pra , and the doctrineannouncedin those ance to cloud thetitle to the lot ; that no assets unless thereare prior and superior

by acts inpais or by long acquiescence caseshasremainedthelaw oftheState portion of themoneypaidforthe lot had liens againsta portionoftheproperty,
The deed before the court was execu unquestioned so long that ithas become beenfurnished by or belonged toMrs. But where there is an equitablefund

ted in October, 1852. Barbara Keil wa an established rule of property, and it Rossman ;thatsne heldthe property in that should be applied to the payment
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DEDICATION - COMPELLING CONVEYANCE TO

DEFINE IT - PARTIES REQUISITES.

VER , ofthe law firm of CoNOVE
R

&
HICK |tion of veracit

y betwee
n

the cashier and which the land was purchas
ed

was the ting out the facts thereo
f; also that he

332

of all or a portion of the debts, which in writing to bring suit upon said note Assumi
ng

, howeve
r
, thatthe cashier

's a homest
ead

lot - thewhole being within

cannot be reache
d by the execut

or
or against the said defend

ant
, as he atthe assuran

ce
was that the debt was other. the exempt

ion
of $ 1,500. The owner

adminis
trator

,then equity will, at the time intend
ed
to do, and would then wise secure

d
, andthat the defend

ant finding himself unable to rebuild ,sold,

instanc
e
of credito

rs
entitle

d
to partici . have done but for such stateme

nts
, and would not be trouble

d
, that was, as the the lots to appelle

e
. Appell

ant
had a

pate inthefund, seize uponit,and apply that, relying upon these statements,the court of New Hampshiredeclared in judgment,andheleviedonthe lotsin
it to those equitably entitled to it. defendant Ballinger tookn:ostepsto se: CochechoNat

. B. v. Haskell, 51N.H., appellee's hands,whobrought bill to

The case of LeMoyne v. Quimby was cure himself against liability on said 116, ( see same case, 12 Am . Rep. , 67 , ) a enjoin , and obtained a decree,
where there was no impediment in the note, as he wouldand could have done, case citedandrelied on by both parties, Held , That there was no loss of the

wayofthe administrator toprevent hinu butfor said statements . That at the a mere agreement to discharge the sure homestead right by theaccident;espe

from obtaining an order for the saleof time saidstatementsweremade,and for ty,and notwithinthe ordinary scope of cially ,asahomestead isnotevenlost

the land and all ofthe interest which several months thereafter, said Joshua a cashier's authority. by a voluntaryabsence for a temporary

deceased held in it, and a creditor inter . M. Sailor was a resident of Daviess coun
A cashier of a bank has ordinarily no purpose, there being an intention of re

vened to prevent its sale until outstand- ty, and wassolventand had alarge power to dischargea debtorwithoutpay, turning

ing titles could be settled ,and itwasheld amountof unincumbered real and per ment, nor has hë any authority to bind Andrew Wilson v .School Directors, etc.

that the creditor could not sointermed- sonal property,out ofwhich this defend thebank by an agreement that a surety Error to Calhoun . - Opinion by

dle; thattheadministration of estates ant could and would havesecured him ; shallnot be calledontopay the notehe DICKEY, J., reversing, and dismissing

could not be thus interfered with, al- self fully against every liability on said has signed , or that he wouldhave no the suit.

though the administrator had nopower note, had he not been misled by said further trouble from it. A special au

to file a bill to settle the title before the misrepresentations of plaintiff. That a thority to discharge sureties may be pro

land was sold . There was noquestion short timebeforetheinstitution of this vided, orthecashiermay be allowed to

of fraudulent conveyances orfraudulent suit, said Joshua M.Sailor becameinsol. represent the stockholders generally,

trusts created by the deceased ,as there vent andabsconded ,and has ever since without any regard to the usual duties of school-house lot. After20years' occu

STATEMENT.-Dedication,by Wilson, of

is in this case , and in that consists the been a non -resident of this State, and a cashier. But there must be proof of

broad distinction between the cases. hasno property out of which any part suchauthority, as upon general princi- made two attempts to convey the lot,

pancy, for the purpose of a school, he

The bill in this case,therefore, presented of said note could be made. ples he does not have any such powers. conditionally, by deed. The deeds not

a case which, if thefacts are true, entitled Tosustain this plea, defendant Ballin. There isnodispute in the case, in regard being satisfactory, were both destroyed,

appellantto havethe propertysubjected Kertestifiedonthe trial, that inJuly, tothegeneralprinciplesof estoppel. the trustees of schools nothavingaccep

tosale for the payment ofthis claim , 1872,he went to thebankto see Mr. They are recognizedbythis court in the ted,expressly nor by implication,either
but whether other creditors may partici. Tomlin, thecashier, and asked him if case of Driskell v.Mateer, 31Mo. R.,325. of the deeds, probablyrelyingon the

pate in the fund is not presented by this the Sailor note had been paid. Hesaid The only question for this court to de- dedication alone.

record, and will not therefore be dis- it had not, but that the bank at Chilli- cide is how far declarations and state Suit was brought, in the name of the

cussed . cothe, orMcFerraus' bank, had a mort- mentsby an officer of a bank, called a trustees,to compel'Wilson to convey.

It is next urgedthat it appears from gageon Sailor'sland, hadbeen loaning cashier, binds the bank in a case where This the trustees dismissed .Then the

the bill that appellant is insolvent and him money, was carrying him, and that there is no evidence to show special au directors of the district brought another

that it would be improper to entrust him plaintiff would not look to him-Ballin- thority . suit, for the same purpose, alleging that

with the the money, that would arise germany longer for the payment of the The evi nce of Ballinger without the trusteesrefused to prosecute a suit for

from the sale of this real estate as his note. În consequence of these state proof of special authority conferred on the purpose. In this, a decree was ren

claimshould be distributed amongthe ments, defendant - and witness — thought Tomlin, its cashier, was incompetent to dered for a full conveyance of the un

creditors ofthe firm. The administrator no more of the matter, and was surprised bind the bank.
being a party to the suit and being at the suit some 14 months after the The judgment must be reversed and qualified fee. Wilson brought up the

judgment. Held,

charged with the interest of all the cred- maturity of the note. the cause remanded. The other judges

itors and the heirs, if he believes that This evidence was objected to on the concur except Judges Wagner and Vo

1. That the directors had no interest

the fund would not be safe in the hands ground that the cashier had no right to ries, who are absent.

upon which they could be allowed to

of appellant, can apply to the court to bind the bankby such statements, and CoNovER & HICKLIN and HALE & Eads, bring such suit. This could only be

have the money paid directly to the firm because they did not correspond ' with for appellant.

brought by the trustees themselves, to

creditors, who are entitled to participate the defense set up in the answer,
SAANKLIN, Low & McDougal, for re

whom the deed was to be made ; or else

in its distribution and thus secure the
Tomlin, the cashier, was examined on

some taxpayer, or other person having

spondents.

estate against liability to again pay the the other side,who said that no such
a pecuniary interest therein, on allega

firm creditors. Had Rossman been still conversation ever occurred, and that he NEW HAMPSHIRE REPORTS.
tion that the trustees refused to do their

living, appellant could undeniably have
duty in the premises.

filed a bill for an account and to sub- with Ballinger after the note was exe

neverhad any conversation whatever ( From John M.Shirley, appear in LVI
2. If Wilson was under any obliga

ject this property to the paymentof cuted, in July, 1872, until this suit was
New Hampshire. tion at all to give a deed, he could not

such sum as should have been found due brought . He stated someconversations
AMENDMENT - RESULTING TRUST . be compelled to give one which would

himorthe firm on the accounting ,and with Ballinger in 1871 , in which he told Hall v. Congdon , p. 279.
more than merelydefine the prior dedi

weapprehend nothing has since occur- Ballinger ofSailor's indebtedness to the
cation .

red to prevent his maintaining his suit. Chillicothe bank, by way of warning.
A bill in chancery was brought for the

purpose of enforcing a trust in regard to 38. — Isaiah Boon v . The Moline Plow Co.

But in such a proceeding Rossman, on a

proper showing, could have hada re
There was then evidence given as to certainland , and alleged an express trust. Appeal from Piatt. – Opinion by

ceiver appointed, or the money

paid by Sailor's condition in 1871 and '72, and It was proposed to amend the bill by in
SAELDON, J. , affirming. Scott, Ch. J.,

the Master directly to the firm creditors. subsequently --his insolvency - his aban- sertingallegations of facts from whicha dissenting

So in this case the administrator may on donment of the State about 1873, etc. trust resulted. It was objected that the
VALIDITY OF NIGHT SESSIONS OF COURT,

a proper showing have themoney ap: should bestated,as no pointarisesonit. presstrust,and that the amendment

It is unnecessary that the testimony resulting trust was displaced by the ex

plied directly to those who may
STATEMENT. - In open court, a judge

shown to be entitled. The court gave a numberof instructions wouldintroduce a newcause ofaction. announced thathewould hold a night

The decree of the court below is re. for the plaintiff,and also for the defend- Held, that itwas noobjection to theim- session,and call the docket for trial. The

versed and the cause remanded.
ant,allbased on the assumption that plied trust that it was alleged that the caseofappellant herein was reached be

Decree Reversed . Tomlin, the cashier, represented the defendant had ,expressly,promisedto tween tenandeleven o'clock at night,

ROSENTHAL & PENCE, for appellees.
bank in this interview, orallegedinter perform it,and that the object of the bill when bothhe and his witnesses were

view, with Ballinger. It is useless to re
as amended being to enforce substantial. absent. Judgment against him .

cite these instructions, as no point is ly the same trust, the amendment did
He moved for a new trial, on an affi

THROUGH the kindness of John Cono made on them. On the evidence ad. not introduce a new cause of action .
, issue , It being alleged that the money with davit alleging a meritoriousdefense, set

his witnesses had been constant in

LIN, of Galatin , Missouri, we have re- the defendant Ballinger, and the verdict plaintiff's money : Held, that it was no their attendance at court, that they all

ceived the following opinion : having been for defendant, it isnotpro- objectionto the implied trustthat the lived tenmiles distant,thathecould

SUPREME COURT OF MISSOURI.

posed that we should interfere on the defendant furnished the moneyby way

ground of the weight of evidence.

that he shouldholdthelandbyway of allmarriedmen, andcould not be away

of loan ,andthat the plaintiff
hadagreed prove thefactsalleged byat least four

witnesses besides bimself, that they were

MAY TERM, 1876. be

this court is, whether the evidence of security until the money had been re- from homeatnight. Motion for a newTHE DAVIESS Co. SAVINGS ASSOCIATION

Ballinger was properly admitted , or rath trial overruled . Held ,

B. K. SAILOR, et al. er , whether the statements said to have ABSTRACT OF ILLINOIS OPINIONS, That the holding of a night session, by

AUTHORITY OF CASHIER TO BIND BANK. been made to him by the cashier, are

ity to bind the bank,by statements to the surety specialauthority,wouldbind the bank. 34.- Philip Crane . Andrew S.Rutledge, with,except in case of abuse ;andthat

Held , That the cashierof a bank has no author- such statementsas, without proof of FILED JUNE AT SPRINGFIELD JUNE 30, 1876. due appointment, is a matter of discre

tion in the court, not to be interfered

McLean . - Opinion
The general powers of a cashier are

for the payment of the note, and that hewillnot stated in Story on Agency ,% 114, and BREESE, J., reversing andremanding. must attend,at their peril; and that the
parties notified by the announcement

be looked to for payment thereof.- ED. LEGAL
News. I. Fleckner v. Bank of U.S. , 3 Waeat., 360. CHARACTER IN SEDUCTION – TESTIMONY OF affidavit was insufficient.

He has no authority to bind the bank

Opinion by Nepton, J. by declarations or admissions outside of
Held , 1. That in an action for seduc [ For other cases, see page 335.]

This suit was on a promissory note, the general line of his duty, which is to tion, the general character of the de

executed by John Ballinger andBenj.K collect notes,keep the fundsarising from fendant isinadmissible inevidence,

Sailorto Joshua M Sailor,and assigned them , and deliver up notes andother Generalcharacter canonly be admitted BAGGAGE RECEIPTS . - Philip A. Madan ,
by the latter tothe plaintiff. Thisnote securities when paid . when the issues necessarily involve it arriving in this city on the New York

was dated 25 January, 1872, and was The cashier in this case distinctly in -as a prosecution for keeping a common and New Haven Railroad, gave the

payable in one month from date, and formed the defendant that the note was gaming house, etc. Insuch anaction checks for his baggage, while in the

bore interest from maturity at 10 per notpaid,norwasany statement pre- as thepresent ,thewoman's character train , to the agent of the NewTransfer
cent. per annum . The suit was against tended to have been made from which forchastity isin issue, but the defend. Company, at thesametimereceivinga

the two makers and the assignee. any reasonableman could infer that the ant’sis not, and his general character receipt on which wasaprintedclause

The defense of Ballinger was that he note was paid . The statement of the cannot be shown.

was really a security for J. M. Sailor, that cashier was that a Chillicothe bank had
2. In such action, the divorced wife ty to $ 100 for loss of baggage, unless a

whereby the company limited its liabili

on or about the 2d day of July, 1872 , made loans to Sailor, and proposed car. cannot be introduced by the defendant, special contract was madeto the con

he calledon the plaintif to ascertain if rying him ," and that the plaintiff would (northe State, of course ,as awitness trary. It was then dark, and Mr. Madan

saidnote had been paid by saidJoshua not look to Ballinger. There wasnoth- toprove a fact whichcouldonly have putthereceipt into his pocket without

M.Sailor,and was informed that, al- ing in this statement from whichthe come to her knowledge through the looking at it. The baggage was stolen,

though said note had not been paid , witness hada right to assume that the marital relation while it continued. It and Mr. Madan sued for $415 . Onthe

plaintiff had made arrangements with note had beenpaidorotherwisesecured. wouldbedifferent as to facts occuring trial,yesterday ,the company set upthe
said Joshua M. Sailor, by which they On the contrary, the very reverse was

receipt as a binding contract , limiting

lookedto him alone for payment of said stated in plain words, and the informa- 35. - Hartwell C. Howard v. James T. Lo their liability to $ 100 Judge Sedgwick

note, and that they did not look any tion in regard to what had been done in gan.- Error to Champaign . - Opinion charged the jury that it was for them to

longer to this defendant payment of the bank at Chillicothe did not give any by WALKER, J. , affirming . determine whether Mr. Madan could see

said note, or any part thereof, and this assurance that this note had been pro- HOMESTEAD - WHERE HOUSE DESTROYED BY enough of the paper to indicate that it

defendant, relying upon such statements vided for in the mortgage taken by that was acontract, and not a receipt, and the

of plaintiff, did not give plaintiff notice bank . STATEMENT . – Fire destroyed a house on jury gave Mr. Madan $ 415. - N . Y. Sun.

V.

by

DIVORCED WIFE.

FIRE.
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OF ASSETS .

Ar Nos. 181 AND 103 FIFTH AVENUE.

FINAL.

CHICAGO LEGAL News andrequestedtheir local members to goLaw J.,419, held that fremen employed Itwill be seen bythe abstract of opin

met , .
MEMBERS OF THE BAR ACTING AS JUDGES.

for Bill 300. The entire daily press of and paid under a city ordinance are not ions published in this issue that the Su

this city , with the exception ofthe Times, entitled to salvage for vessels saved is
LeI vincit .

preme Court have decided that

favored the measure . The few members while lying at their wharves, as such unconstitutional for a member of the

of the legislature who believed the bill , services are simply in the line of their bar to try a case as circuit judge, evenMYBA BRADWELL , Editor .

and its subsequentamendment,to be un- duty. where it is done under a stipulation of

constitutional, and had the courage to BANKRUPTCY - CORRECTION OF STATEMENT the parties. In other words that con

CHICAGO, JULY 8 , 1876 . stand up and speak against them, were sent cannot create a judge unknown to

denounced as tax - fighters. Time has
In re Asten , the United States District the Constitution, or confer jurisdiction .

shown whowere working most effectu- Court for the eastern district of N. Y.,

Publishod EVERY SATURDAY by the
ally in the interest of the tax - fighters. 14 N. B. Reg. , 7 , held that a resolution GARNISHEE - WAGES.—We would call

CHICAGO LEGAL NEWS COMPANY, This opinion affirms the judgment en cannot be recorded where the statement the especial attention of our readers to

tered by Judge Wallace in the County of assets and debts shows that the re- the abstract of the opinion of the Su

Court, holding the law unconstitutional. quisite proportion of creditors have not preme Court,relating to garnisheeing the

E. Roby from the first took an active confirmed it, although the statement is wages of a laborer, etc. The Supreme

CERM8: — TWO DOLLARS per annum , in advance and leading part in the war upon Bill inaccurate ; that a statement of assets Court evidently intend that a man hav.

Single Copies, TEN CENTS.

300 in the courts .
and debts can only be corrected at a ing a family shall have the right to work

THE DEED OF A MINOR-WITHIN What meeting of the creditors.
and receive his wages up to the extent of

We call attentionto the following TIME IT MAY BE DISAFFIRMED.— The opin- INVOLUNTARY PETITION—JUDGMENT WHEN twenty-five dollars,free from a garnishee

opinions, reported at length in this ion ofthe Supreme Court of this State process, and that a man may contract to

issue :
by CRAIG , J. , holding that the deed ofan The U.S. D. Court, S. D. N. Y., in re receive his wages in sums of not more

CONTESTATION FOR THEOFFICE OF JUDGE. infant must be disaffirmed within three Duncan et al., 14 N. B.R., 18,heldwhen than twenty-five dollars in advance,and

-The opinion of the Supreme Court of years after reaching majority, or such the court has adjudged that therequisite thus free himself from the grasp of hun

the United StatesbyWaite,C. J.,hold- infant will be concluded by the deed; proportion ofcreditors have joined in an gry, devouring creditors,who would take

ing that underthe statutes of Louisiana, that when the complainant wasof age involuntary petition, the judgment is thebreadoutof his childrens'mouths, if
Kennard was not deprived of his office and free from disability, the time in final, not only as respects the debtor, but

as one of the judgesof the Supreme Court which she had to disaffirm the deed com
as respects all his creditors, and will not THE USE OF EXTRINSIC EVIDENCE

of that State, without due process of law . menced to run , and her subsequent mar be re-examined by the District Court TO SUPPLEMENT OR CONTROL

RIGHT TO SUE ON A SUPERSEDEAS Bond riage could not affect or prevent the run except upon an allegation of fraud or
DOCUMENTS OF TITLE .

IN THE U. S. COURTS . — The opinion of the ning of the bar which had already com- | bad faith ; that after an adjudication of [From the London Law Times.]

United States Circuit Court by DRUM menced. The former opinion of the bankruptcy , no inquiry can be made into ( Continued from page 328.)

MOND, J. , holding where a writ of error court in this case is reported 5 CHICAGO the truth of an affidavit filed to show

7.-Lost WILL.

is taken from a judgment of a Circuit LEGAL News, 438.

If a testator intended by his will to

that the requisite proportion of creditors adopt two instruments,and only one is

Court of the United States to the Federal RIGHT OF CREDITOR OF AN ESTATE TO have not united in the petition , unless found, the law, (as shown by thejudg.

Supreme Court, and a supersedeas bond FILE A BILL TO REMOVE A FRAUDULENT fraud or bad faith is alleged.
ment of Chief Justice Erle, and Justices

given, and the writ of error dismissed, CONVEYANCE . — The opinion of the Su
Williams, Willes, and Byles in Dicken

that a suit can be maintained on the preme Court ofthis State by WALKER, J. ,

son v. Stidolph, 11 C. B., N. S., 341 ,) re

AN ILLINOIS DIGEST. — There is a gen- quires that effect should be given to that

bondin the Circuit Court where the as to the right of a creditor havinga eral desire withtheprofessionin this whichisfound. The Court of Common

original suit was commenced, without claim allowed in the County courtagainst State for a new digest ofthe reports of ordinary presumption must prevailthat

regard to the citizenship of the parties. an insolvent estate to file a bill to have the Supreme Court, which shall com- themissing paper was destroyed by the

We do not remember to have seen this
a fraudulent conveyance removed, and mence with the first case, and proceed in testatrix animo revocandi,or the principle

precise question decided,butwe are sat.subject the property to the paymentof regular order by subjects to the latest re- mustbeapplied that the apparent testa:

isfied the decision of the learned judge the debts. Thecourtholds, for the purported case .

is correct. To hold any other way would pose of laying the foundation for filing a voluminous work of many volumes, but made other dispositions of ber property
What is wanted is not a to be disappointed merely becauseshe

be to say,in many cases, before a plain. bill thatthe allowance of a claimin the onegivingthepointsdecidedbythe which are unknown by reason of the

tiffin the Federal Court could reap the County courtand showingthe estate to Court, clearly and concisely,in the few- testamentary paper, which contained

fruits of his judgment,he would have to beinsolvent,is equivalent to obtaining a est possible words, with an index and

go into the State court,
judgment in a court of law, and having table of contents, so skilfully arranged subsequentone where the contentsare

same principle a will is not revoked by a

BANKRUPTCY . — RENT OF LEASED PREM- an execution returned, no property as to enablean attorney to readily' find unknown, even where itis known that a

1858. — The opinionof the United States found. The court reviewsits former de what the Court hasdecided on anygiven exists. See Hutchins v.Basset, 3 Mod.

Circuit Court, for the District of Louisi- cisions, and states that they are not in question. Such a digest would notonly 203 ; 2Salk. 592 ; Show P. C. 146 ; Good

ana,by BRADLEY J., holding thatneither conflict with thedoctrine herelaid down. beofuse to the profession but would be right v. Harwood,3Wels.,497 ; 2 Will.

the bankrupt nor the assignee can occu We regard this as an important opinion, of greatvalue to theCircuit judges and BI. 937 ; Cowp.87 ; 7Bro. P. . 344.

py leased premises after thebankrupt- and one which settles questions about would have a tendency to make them

In Keenv. Keen, 29 L. T. Rep. , N. S.

cy without paying the rent.
which there has been great variety of more familiar with the decisions of the be no doubt thatwhile on the one hand

247, Sir J. Hannen thought there could

opinion .

BILL 300 UNCONSTITUTIONAL - SPECIAL
Supreme Court, and as a consequence, evidence of statements made by a testa

LAWS.--The opinion ofthe Supreme Court

AUTHORITY OF BANK CASHIER TO BIND appeals would not be so frequently taken tor subsequent to the execution of his

BANK.

of this state, by Scholfield , J., holding

The opinion of the Supreme in order to makethe judgments of the will that he intendsto act in conformity

Court of Missouri, by NEPTON, J., hold- lower courts correspond with the decis- will is clearly admissible,it necessarily

with the dispositions contained in the

that the law known as Bill 300 ” is un.

constitutional ; that the words " localor

ing that the cashier of a bank has no ions of the Supreme Court. It would be follows that other statements made by,a

special,” in the clause of the 22d section authority to bind the bank by.state- an aid to the Supreme Court itself, in testator to the contrary effect are admis

of article 4 of the constitution under ments tothe surety on anote ; that the preparing its opinions. Whowillpre- not depend on the form of words in

consideration, are used in contradistinc
bank has made arrangements for the pare such a digest ? It would have a which the intention is expressed. AC

payment of the note, and that he will good sale.

tion to the word " general," and the

cordingly, the will being missing, the

not be looked to for the payment thereof. learned Judge admitted such declarations

striction therefore is equivalent to a com

mand that all laws to be passed by the

RECENT Illinois Cases. In this issue but of intention not to adhere to the

not directly as evidence of destruction,

NOTES TO RECENT CASES.

General Assembly incorporating cities,
we publish entire three opinions of the will .

towns or villages, or changing or amend.

Supreme Court of this State, delivered The facts of Lord St. Leonards v. Sug

ing their charters, shall be general . It
The Court of Common Pleas of Pa ., on the 30th of last month, and give an

den are so well known to the readers of

the Law Times that we need not recapit

is difficult to seehowthe SupremeCourt 33 Leg. Intel., 238,in Taylor v.Vingeret, abstractof thirtyfiledonthatday,at ulate them . TheChiefJustice divided

could have made any other decision. In held that the agent of the mortgagee to Springfield. These opinions alone make his judgmentinto four parts ;-1. Was

fact this decision is foreshadowed by collect the interest has not thereby an this number worth, to any Illinois the will destroyed ? 2. Is secondary evi

that in the case of The People ex -rel. implied authority to collect and receive lawyer, more than the subscription to dence admissible ? 3. Is it satisfactory ?

4.If satisfactory , can part only of the

Miller v. Otis, reported 7 Chicago Legal the principal; neither will such unau- the volume. will be admittedto probate ?
New6, 323. It may not be amiss to in . thorized receipt of the principal bind

The opinion of his Lordship as to the

MASTERS IN CHANCERY. — The judges of admissibility we presented in a con

quire how or why such a bill ever came
the assignee of the mortgagee.

the Circuit Court have re-appointed densed form in our criticism of Doe v.

to be passed. After the fire it was claim

ed that Chicago, as well as some of the
In the case of the Miner's Trust Co. T. Adams and Horatio L. Wait, Masters and interlineations. Thefourth question

George Willard, Walter Butler, Charles Palmer, while considering the use of

parol evidence to ascertain alterations

other cities of the State, needed to have Bank v. Roseberry, 33 Leg. Intel.,240, the in Chancery. Judge Grant Goodrich de- his Lordship answered in theaffirma

a law stronger than thegeneral revenue Supreme Court of Pa. heldthat apur: clined are-appointment, and Henry tive. Why," he asked, " if one loses

law, for the purpose of collecting reve- chaser of property subject to the lien of Waller was appointed in his stead. should all ? He could not but think

nue. Mr. Tuley being at the head of the a judgmentis not entitled to have him.
there must besome ultimate remainder of

law department of the city , and Mr. Me- self credited with the excess of legal in Reru's Case. -On yesterday, Judge the realty, and that there mightbesome

dill, its mayor, urged, with all the power terest paid on such judgment, the de- Blodgett sentenced Rehm to six months' not recollect . They could notbe many.

theyhad, the passage ofBill 300 — claim- fendant in the judgment not making any imprisonment in the county jail, and to But to refuse probate would be to enable

ing that it would be disastrous to the such claim .
pay a fine of ten thousand dollars, and a wrongdoer or an accident to frustrate

best interests of the city not to pass it.
to stand committed until the fine and a will. This might be very mischievous.

The city attorneys and the mayors of

Of two evils it was better for the court

The U. 8. District Court for the district costs are paid . to see its way to giving what effect it

re

AGENT OF MORTGAGEE TO COLLECT.

PURCHASER SUBJECT TO JUDGMENT LIEN.

FIREMEN - SALVAGE .
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496 .

could to the will , rather than to allow 531. Dreyer et al. v . Durand et al . Decree re 435. Dinet v . Dinet. ) Decree reversed and re 95. Arnold v. Crowder. Reversed .

versed . 436. Dinet v. Dinet. ) manded. 96. Arnold v . Stock . Reversed and remanded .
wrong or accident to triumph .” Sir

532. Hermandez v . Drake, impld., etc. Decree 440. Coey v. Lehman et al . Reversed.
George Jessel ably argued that as in affirmed. Scott, J., dissenting ,

97. C. B, & Q. R. R. v . Damerell et al . Reversed

444. Turner et al . v. Jenkins for use, etc. Decree and remanded.

cases of lapse it was the duty of the 541. Campbell v. Daggett. Affirmed . reversed and remanded. , 100. Rasengrants v. Mason . Affirmed ,

court to give effect to the secondary in
596. City of Chicago v. Brophy. Afirmned . 446. Snoer v. O'Riley. Affirmed . 101. Davis v. Dresbach. Reversed and remanded .

602. Hitchcock v. Wonder. Reversed and re. 448. Curtis v . Baugh. Decree reversed and re 102. St. L. V. & T. H. R. R. Co. y . Bell & Co. Re.
tention of the testator on failure of the manded . manded . versed .

first. He was of tbe opinion that pro 616. Boynton et al. v, Pierce et al. Reversed and 449. Niles et al v . Harmon. Decree affirmed . 103. Church et al . v . English. Affirmed.

450. Oglesby Coal Co. v. Pasco. Decree affirmed. 106. Mervin v. Arbuckle. Reversed and reman .
bate of a will in solemn form , under the remanded. Sheldon,J., dissenting .

623. Gage v. Mechanics' National Bank . Afirmed 452. Gage v . Smith et al. Decree affirmed . ded .
Probate Act, did not alter the law of the 630. Pratt et al . v . Stone. Decree affirmed . 454 , Allen et al . v . Deakman . Dismissed. 107. Hanson v . Myers et al . Affirmed .

Chancery as to establishing wills, though
459. Blake v . Blake for use . Decree reversed 110. Town of OldTown, etc. v. Dooley. Affirmed .

1875. PEOPLE'S DOCKET.
it erected a new tribunal. "Separate

and remanded . 111. Huebsch v . Scheelet al. Reversed and re

6. Staak v . The People. Reversed and remanded 460. Blake v. People etc. Decree reversed and
wills for separate purposes," he said ,

manded .

9. Rickert v . The People. Affirmed . remanded . 112. Hallet al . v . Beveridge, etc. Affirmed.

" are not uncommon, and that in eject 461. Daegling v . Schwartz. Affirmed . 114. Opdike v . Wright. Decree affirmed.

ment for Blackacre the will as to White RE-HEARING DOCKET. 462. Fabbri v. Bryan. Affirmed. 116. Goldstein v . Lowther. Reversed and reman .

acre is immaterial . Secondary evidence 5. C. & N. W. R. R. Co. v . Chisholm . Reversed and remanded .
464. Ward et al . v . Lawrence et al . Reversed ded .

117. Hashberger v. Forman et al. Decree af.

depended on loss, and the requirements and remanded . 466. Dow v. Eyster. Affirmed. firmed .

of justice in the case of lost deeds,and versed and remanded .
30. Kelley impld . etc., v . Kellogg et al. Re 468. Miller v . Johnson . Affirmed . 118. Rosk v . Sutherland . Decree affirmed .

469. Wolf et al . v. McClure. Affirmed . 119. I. &, St. L. R. R. Co. y. Herndon et al . Af
on principle there was no difference be 41. Atkinson v . Cash . Decree reversed and re firmed .

470. Spellman v . Dowse . Decree reversed and re

tween wills and deeds. Before 1 Vict, c.
manded. manded. 121. Koester v . Burke et al . Reversed and re

45. Harris et al . v . Cornell et al . Decree revers .

26 , a will of personalty could be proved ed and remanded .
471. David etal.v . Bradley for use , etc. Revers manded with directions.

ed and remanded. 124. Imp. Ins. Co. v . Gunning et al . Decree af.
by parol.” The learned Master of the 55. Bracken et al. v. Cooper et al. Decree re 473. Grant et al . v . Bennett et al . Decree reverg . firmed .

Rolls then somewhat rhetorically con versed and remanded. Walker , J. , dissenting. ed and remanded . Breese,Walker and Scholfield , 125. Ulery v . Jones. Reversed and remanded .

tinued : “Must declarations be limited to CIVIL DOCKET. J. J. J., dissenting.. 127. Alwood et al . v. Mansfield . Reversed and

475. Murphy v. McGraph . Afirmed . remanded.
those made before the will ? In other 26. Moody et al., impld. , etc., v. Thomas. Re

476. Haas v. Chi. Bldg . So. et al . Decree modi. 130. Angelo v. Angelo. Reversed and remanded .

countries they had a like law in all cases.
versed and remanded . fied . 135. Preston, impla . etc. v . Williams et al . De

29 . eru Coal C v. Merrick. Affirmed . 477. Peterson v . Nehf. Decree reversed and re cree affirmed .
Our law formerly excluded the declara 40. Bostwick et al. v . Skinner et al . Decree af manded. 138. Ives v . Vanscoyoc, use ., etc. Reversed and
tions of deceased persons, but crying in- firmed. 478. Herman v . Pardridge. Affirmed . remanded .

justice necessitated exceptions. There
56. King v . Mix et al. Decree affirmed . 481. Morrill v . Colehour. Decree affirmed . 139. Governor, use, etc. y . Dodd . Reversed and
58. Stone v. Carr et al . Decree affirmed . 483. Prindeville y . Jackson et al . Reversed and remanded .

were three principal and three subordi. 61. Kruse v . Wilson. Reversed and remanded . remanded . 142. Wilson et al . v . Turner. Affirmed .
nate, those accompanying the act, those 64. People ex rel , etc., v . Board of Trade. Lis 486. Kautsky v . Atwood. Affirmed . 145. Edgington , admr.,etc.v. Hefneret al . Re
against interest, those in course of busi. missed. 488, Maxwell et al , v . White . Affirmed . versed and remanded .

65. Pacific Hotel Co. v . Pollak et al . Decree af.
ness. Subordinate to the first were the firmed .

489. Eldridge y. Walker et al. Affirmed . 146. Sandberg v. Papineau . Affirmed .

490. Strubber et al . v . Mohler. Reversed and re 147. Clevenger v. Curry . Reversed.
proofs of matters of general or quasi his 69. Goodrich v. Cook. Decree affirmed . manded . 149. People, use,etc. v .Herr et al. Affirmed .

torical interest, to the second, questions
70. Sperry, gdn. , v . Fanning et al. Affirmed . 491. Barker v. Koozier, Affirmed . 150. Baker v . Town of Normal. Affirmed .
78. Sirubher et al. v . Belsey. Afirmed in part, 493. Wilder v . Arwedson . Affirmed .

of pedigree. The grounds of the admis- and reversed in part.
151. Board of Supervisors, etc.v . City of Lincoln

495. Harvey v. Drew . Affirmed. Affirmed .
sion were the difficulty of obtaining 81. KnickerbockerIns. Co. v. Gould et al. Af

| Yale v . Kinzie, 152. Cusey et al. v. Hall et al . Decree affirmed .

firmed .
other evidence, the disinterestedness of

Affirmed .
Moore v. Kinzie . 153. Trustees of Schools, etc. v . Trustees of

the declarant, theabsence of bias in that and remanded.
85. Craft et al. v. McConaughy. Decree reversed 497. Warren v . Tyler et al. Affirmed . Schools, etc. Affirmed .

93. Gdp. Mut.Life Ins . Co. v. Hogan . Reversed and remanded.
498. C. B. & Q. R. R. Co. v. McGinnis. Reversed

they weremade before litigation or dis

157. Smalley v . Smalley. Affirmed .

158. P. & D. R. R. Co. , et al. v . Raub . Decree af.

pute , and lastly, the peculiar knowledge
and remanded.

499, C. & N. W. R. R. Co. v . Hatch . Reversed firmed.
107. McNab v. Young et al. Decree affirmed.

of the declarant.
160. Buckmaster v . Gowan. Affirmed .Each of these reasons and remanded.

Work y. Hall et al . Affirmed in part & 500. Lewis et al . v . Lanphere. Decree affirmed .

existed in the case of a testator." 113. Walkerv.Frost et al }
161. Gordon v . Clark et al . Affirmed .

Lord reversed in part. 501, Stewart et al . v . Mumford. Decree reversed 163. Dana v. Short. Affirmed .

Justice James tbought Dickenson v. Sti .
120. Gilbert v. Bone. Affirmed . and remanded. - 164. Patridge et al. v. Chapman et al. Decree
132. First Nat. Bk. Sioux City y. Gage et al. De

dolph, 11. C. B. 341, directly in point.
502. Hunter et al . v . Hartsook. Afirmed . affirmed .

cree reversed and remanded.
534. Sea impld , v . Morehouse . Decree affirmed. 165. Kissinger v.Whittaker et al. Decree affirmed.Lord Justice Mellish , while thinking 137. Huck v. Flentye. Reversed and remanded . C. D. TRIMBLE, Clerk . 169. Conwell v , S. & N. W. R. R. Co. Affirmed.

declarations after the making of the will
145. Wadsworth v. ' The People ex rel . etc. Re 174. Adams Ex . Co. v . Wilson et al . Affirmed .

versed .
inadmissible, held that still there was 179. Webster v . People, etc. Reversed and re

155.Kile v. Town of Yellowhead . Affirmed .
LIST No. 1 .

manded.
sufficientevidence to justify the granting 159. N. W.University v. People ex rel. etc. Af- SUPREME COURT,CENTRAL GRAND 180. Jones v . Warner. Affirmed .

firmed .
of probate. DIVISION .

160. Kent, admr., v. Mason , exr. Reversed and
181. Scott v . Kenton. Reversed and remanded.

( To be continued .)
185. Freudenstein v . McNier et al. Reversedremanded.

and remarded .

174. Samuel v . Agnew . Affirmed. JANUARY TERM , 1876.
196. Shaw et al., v . Wilson Sewing Machine Co.

ILLINOIS SUPREME COURT OPIN .
180 Lowellet al.impld . etc. v . Wren. Decree Affirmed.

affirmed . Opinions of the court have been this day filed 200. Scnwabacher et al . v . Rush et al . Affirmed .

IONS. 184. People ex rel. etc. y. Cooper et al. Affirmed. in the following cases : 203. Raymond et al . v . Kerker. Reversed and
196. Hanford v. Blessing . Decree affirmed . remanded .

NORTHERN GRAND DIVISION. 203. Moore v. Mauck, Affirmed . RE-HEARING DOCKET.
208. Mix y . The People, etc. Affirmed.

209. Brown v. Luehrs. Decree affirmed.

CLERK'S OFFICE, SUPREME COURT, 222. Hartford L. & A Ins. Co. v. Gray et al . exrs.
1. Shaw v. The People , etc. Reversed and re . 213. Roberts et al. v . Parlin et al . Reversed .

OTTAWA, ILL ., June 30 , 1876.
manded . 214. Massay v . Harkin . Affirmed .

Rt virsuu rnu la unid.
219. Roberts v . Hughes et al . Affirmed .

Opinions of the Supreme Court have this day
210. Colehour v . Looibaugh. Decree affirmed . PEOPLE'S DOCKET .

224. Cushman v . Oliver. Reversed and reman

been filed in the following causes : 241. Allen et al . v . Walt. Reversed and reman . 4. Fletcher v. The People, etc. Reversed and ded .
ded .

remanded. 225. Morrison v . Smith . Reversed and reman
1873. CIVIL DOCKET. 243. Melvin v. Lamar Ins. Co. et al. Decree re

10. Pearce v.' The People, etc. Reversed and ded .

77. Keil et al . v. Healy et al . Decree affirmed .
versed and remanded . dismissed . 226. Gill v . Woods, admr. , etc. Decree affirmed ,245. Lincoln Ave. & N. C. G. R. Co. v. Daum.

11. Haines v . The People , etc, Afirmed. 228. Kemper v. Prest, Trustees, etc. Affirmed .1874. RE- HEARING DOCKET. Affirmed .

2, R. R. I. & St. L. R. R. Co. v. Byam , admr.,
230. Broadwell v. Paradise. Reversed and re .18. Connelly v. The People, etc. Affirmed,

251. P. L. Ins. Co. v . Foote . Affirmed , 21. Henline et al. v . The People , etc. Affirmed. manded.

etc. Reversed and remanded . 258. Lehmer v. People ex rel. etc. Affirmed .

259. Bap. Theo . Union v . Same. Affirmed .
25. Mooney v. The People, etc. Affirmed . 231. Lowman et al, v . People, etc. Affirmed .

CIVIL DOCKET. 26. Kribs v . The People , etc. Reversed. 235. Hillyer v . Lewis, et al Decree affirmed .
260, Hosmer v . Same. Dismissed .

27. Reversed and re . 238. Crabtree et al . v. Dodsworth , ex. , et al . Af
25. Reynolds v . Greenebaum . Affirmed . 261. N. W. University v. Same. Afirmed . manded. firmed .
62. Stowell v. Beagle. Affirmed . 264. Griswold v . Shaw et al . Reversed and re

28. People ex rel. Mayo v. Lippincott, etc. Man .
78. Filkids v. Sullivan et al . Reversed . manded .

Ref. CASES ORDERED RE DOCKETTED FROM 1875 .
85. Zirkle v. Joliet Opera House Co. Afirmed . 271. Honeyman et al. exrs. etc. V. Jarvis , gdn.
95. Shreeves v. Allen . Reversed and reman

285, Tone v . Wilson et al . Decree affirmed .
Affirmed . CIVIL DOCKET.

286. Crane v . Crane et al . Atlirmed .

ded. 275. S. Park Com’rs v. People ex rel . etc. Re 3. Wright et al . v. Troutman . Decree affirmed . 289. McCann v .Roach. Reversed and remanded

111. Hards et al. v. Myers et al . Reversed and versed . 4. Jennings v . Hinckle et al . Decree affirmed .
290. Dickson v . C.B. & Q.R. R. Co. Reversed and

remanded . 292. Richardson et al . v. Quinn . Affirmed . 7. Cutright et al . v. Stanford et al. Decree af. rcmanded .
131. Powers v. Briggs et al. Reversed and re 294. Easter & Co. v . Boyd . Affirmed . firmed .

291. Steere et al . v , Pruitt. Decree affirmed .
manded. Scott and Sheldon , JJ., dissenting. 298. Seilatf et al. v . Guthrie. Affirmed . 11. T.W. & W. R. W. Co. y. The People , etc. J. 292. Papineau v . Belgarde . Affirmed .

156. Womer v. Lamar Ins. Co. Reversed and 298. Fauntleroy et al. v .Wilcox . Decree affirmed . affirmed .
293. I. B. & W. R'y v .Strain et al. Affirmed.

remanded 304. Gould , Jr. impld. etc. v . City of Chicago , 12. Hoagland v. Creed et al . Dismissed .
295. Bruce v . Doolittle et al. Reversed and re

164. Becker v. Becker. Affirmed in part and Reversed and remanded . 13. Morgan et al. v. Corlies. Affirmed . manded .

remanded . 306. Shermau impld. etc. v . Bush et al . 18. Daniels v. Aholtz . Affirmed .
296. Worth v . Worth et al . Decree affirmed .

188. Pickering et al. v. Cease, impld . etc. Af. 307. Bush et al y.Sherman et al . Decree 19. Conweil v. McCowen . Decree affirmed .

298. Central City Horse R’y Co. v . Ft . Clark Horse
firmed . reversed and bill dismissed . 22. Arbuckle v . III. M. R. R. R. Co. Decree af

R’y Co. Reverscd and remanded.
195. A. M.U. Ex. Co. v. Wilsie. Reversed and 308. Abt y . Burgheim . Affirmed. firmed .

299. C. B. & Q. R. R. Co. v. Lieb, etc. Reversed
remanded. 309. Barker v . Int. Bank Chicago. Decree re 25. Rowand et al . v. Carroll et al. Affirmed . and remanded .
204. Stanley v . Valentine et al . Decree revers . versed and remanded. 26. Rowand et al v . Clemens et al . Affirmed .

300. Clark v . Hatfield . Affirmed .
ed and remanded . 315.White et el. v. Trustees T. 41 14. Affirmed . 28. Martin v. Judds . Affirmed .

213. Breckenridge et al . v. Ostram , admr., etc. 321. Ericson v. Rafferty. Decree reversed and 31. City of Quincy v. Barker. Reversed and re Opinions have also been filed in the following

Decree affirmed . remanded . manded . Dissenting opinion by Scott , J. cases of January term , 1875 :

221. May v . Magee et al. Affirmed . 324. Hyman impld. etc. v. Bayne. Reversed and 33. Hoffman , etc. v. Fitzwilliams & Sons. Af 83. Dils v . Stobie et al. Affirmed.

236. Adams v. Adams et al. Reversed and re remanded . firmed .
208. Yazel v . Palmer. Reversed and remanded,

manded. 326. Thatcher v. People ex rel., etc. Affirmed . 34. Crose v. Rutledge. Reversed and remanded .
224. Cobb et al . v . Ili . Cent. R. R. Co. Affirmed .

249. Smith v . Lyon . Reversed and remanded . 327. Ernigh v. Same. Affirmed and dismissed . 35 , Howard v. Logan. Affirmed.

257. Prout v. Lomer et al . Decree affirmed . 330. Wells v . Same. Affirmed and dismissed. 38. Boon v . Moline Plow Co. Affirmed . All cases submitted to the court and not men

260. Rulison et al. v. Post, by next friend . Af. 331, Cronkhite v . Same. Affirmed and dismissed . 41. Wilson v. School Directors, etc. Reversed tioned above are held under advisement. Mem

firmed. 332. Salisbury v . Same. Affirmed and dismissed and dismissed . bers of the bar and parties will be notified when
272. Walker et al . v . Stevens. Armed. 333, Miller v. Same. Affirmed and dismissed . 43. Logan v . Musick et al . Affirmed . they are decided .

284. Edbrook v. Cooper et al . Affirmed. 331. Smith v. Same. Affirmed and dismissed. 44. T. W. & W. R. W. Co, y , Gilvin . Affirmed . E. C. HAMBURGHER,

290. Stampofski v. Steffens. Affirmed. 335. Purington et al. v . Same. Affirmed . 45. Thompson et al . v . Wilhite . Reversed and Clerk of Supreme Court.
308. Cushman et al . v . II. Starch Co. Affirmed . 337. White v . Russell. Decree reversed and re remanded. SPRINGFIELD , ILL:, June 30 , 1876 .
314. Fowler v . Coney. Affirmed. manded. 46. Alsop v. Eckles. Reversed and remanded .

324. Doan et al . v. Dunham. Reversed and re 339. Smith et al . v. Bateham . Reversed and re. 47. Binz v. Webber. Affirmed .

manded. manded . 51. Rearick v . Wilcox . Reversed and reman SUPREME COURT OF ILLINOIS.

330. C. B. & Q. R. R. Co. v. Chamberlain et al. 311. Foster v. Clark. Decree affirmed . ded.

Decree reversed and remanded. 350. Paris v . Lewis. Affirmed . 55. Fanning et al . v , Russell, etc. Afirmed .
ABSTRACT OF OPINIONS FILED AT SPRING

346. Denis v . Denis. Decree affirmed . 356. Stevens et al. v . People ex rel . etc. Afirm 56. Dunlap et al. v. Gillett. Stricken from Doc.

368. Smith v . 3d Nat'l Bank of St. L. Affirmed . ed and dismissed . 57. Bennett v. Pierson . Affirmed . FIELD JUNE 30, 1876.

375. Glennon et al. v . C. M. & St. P. R. R. Co. 371. Sterling Bridge Co. v . Pearle. Reversed 60. Leroy v . City of Springfield. Affirmed .

Affirmed . and remanded. 63. Steinmetz v. Lang . Reversed and remanded. 83-1875.- Harrison Dills V. Alexander

382. Bowen et al. v . Bond et al. Decree revers 374. Yates et al. v. Village of Batavia . Decree 66. Sandusky et al . v . Exchange Bank , etc. Af Stobil et al.- Appeal from Adams.

ed and remanded , affirmed , firmed .

388. Burlingame v . Brewster. Affirmed . Scott 375. McCarty impld. etc. v . Marlett et al . Decree
Opinion by SCHOLFIELD, J. , affirming.69. Withers, etc. v. Fitzimmons. Reversed and

and Sheldon , JJ., dissenting.
affirmed . remanded . SURRENDER OF LEASE-CHANGE OF POS

406. In thematter of Will of Tuller, dec'd . Re 383. Roth v. Eppy. Affirmed . Breese, J. , dis 70. Drew et al . v . Mason et al . Decree affirmed .
SESSION.

versed and remanded. senting: 72. Protection Life Ins. Co. v . Palmer, etc. Af

424. C. & A. R. R. Co. v. C. W. & V. Coal Co. Af 384. Village of Kewanee v . DePue. Reversed . firmed .
Held , 1. That where it is eventually

firmed . Scott, Ch .J., dissenting. 73. Corbin v . Pearce. Affirmed .
427. Sturges v . Miller et al. Decree aflirmed . 385. Wilkins v . Marshall. Reversed . 75. Husband, etc. v . Epling. Reversed and re

agreed between parties that a lease shall

431. Brown et al . v. Lowell et al . Decree affirmed . 386. T. P. & W. R. R. Co. v . Eastburn . Reversed manded . be surrendered , and a new ore is there.
436. Ill . Cent. RR Co. v. Green . Reversed . and remanded . 77. Jewett et al , v . Cook. Affirmed .

upon made with another party, and the
453. Claassen impld . , etc., v. Schoenamann . Af 398. Herrick v. Gary: Aflirmed . Breese, Schol 78. Harris v . Evans et al . Affirmed .

firmed . field and Dickey, J.J. J.,dissenting .
81. Scroggs v. Cunningham et al. Decree af landlord accepts the new party as his

476. Combs v. Steele et al . Affirmed . 407. Roberts et al. v. Beckwith . Decree revers firmed . tenant , this will estop the landlord there.

487. Donlin v. Daegling et al. Affirmed . ed and remanded. 82. Bongard v . Black . Decree affirmed .
after from denying the surrender of the

499. Knickerbocker Ins. Co. v. Talman . Re 424. Fisher v. Board of Trade, Chicago. Decree 83. Bongard v. Black . Decree affirmed .

versed and remanded . first lease, notwithstanding it was inaffirmed . 84. Bongard v. Core. Reversed and remanded .

500. Walker v. Carrington et al. Decree revers 425. Binz v. Tyler et al . Affirmed . 85. Greenebaum et al . v. Greenebaum , Reversed writing, under seal, and the agreement

ed and bill dismissed , Breese, J. , dissenting. 428. Greenleaf impld. v. Beebe et al. Affirmed and remanded. to surrender is verbal .
517. Berdel v. Berdel. Decree affirmed . in part. 87. Dayhoff v. Dayhoffet al . Decree affirmed ,

520. Hartshorn v . Dawson. Affirmed .
2. An actual and continued change of

432. Eastman v. City of Chicago. Reversed and 90. Keokuk Northern Packet Co. v. City of

523. Riley v. Clodgio . Dismissed . remanded . Quincy. Reversed and remanded . possession, by the mutual consent of the
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-CIRCUMSTANTIAL PROOF .

ON

COURT

SEVERAL COUNTS AND SENTENCES THERE

UNDER ON CONVICTION .

creditors of the husband, as a defense filling up of the panelof grand jurors by the language ofan indictment, as from would not vitiate. Held , also ,

parties, will amount to a surrender by manent. The walk was from 12 to 16 pretense but not even this, unless the unless attacked in direct proceeding,

operation of law . feet wide, so that there wasa space of 11 representation was in writing. as provided by law, in appeal .

3.Nor does it make any difference or 15 feet free fromthe ice.The accident 11 P. D. — Leander Haines v.The People. 2. It is no defense thatothers also put

that the new tenant was in possession occurred in daylight. Held ,

under the old as well as the new lease. 1. That the law does not require a

- Error to McLean County Court. gates across the same road, for it is no

-Opinion PER CURIAM,affirming excuse in one violating a law , to say that

Thelawdoes not require the useless city or incorporated town to respond in others had also violated it.
BALANCING EVIDENCE - REASONABLE DOUBTceremony offormally vacating the prem- damages to every injury received on a 3. Viewers may be appointed by a

ises and then re-entering again . public street. To makea city liable , the county court having acquired jurisdic.

injured must have used ordinary care to STATEMENT. – Bastardy - prosecutrix, a tion , whether at the first, or any subse;
208-1875.- Elizabeth Yeagle v. Ezekiel

H. Palmer . - Appeal from De Witt.

avoid the danger, and use all facilities deaf mute.
quent term, until the matter is disposed

for that purpose. 1. Bonnell v. Wilder, 67 Ill., 327, re- of.

Opinion by Scott, J. , reversing.
2. Tomake a city,or other municipal affirmed, namely, " where the only wit

RELINQUISHMENT CONSIDERATION OF corporation, liable for obstructions in nesses are the plaintiff and the defend 25 P. D.-Samuel P. Mooney v. The Peo

HOMESTEAD AND DOWER RIGHT3 - SEPA thestreets ,they must be of such a na- ant,andneither is impeached, andthe
ple .--Appeal from Shelby .--Opinion

RATE PROPERTY IN THAT CONSIDERATION ture that they are , in themselves, dan- plaintiff's evidence contradicts that of
by BREESE, J. , affirming.

-POWER TO SUE ON BOND THEREFOR- gerous; or such that a person, exercising the defendant, the jury should look to REQUISITES OF RECOGNIZANCE-DEGREE OF

DEFENCES --TITLE . ordinary prudence, cannot avoid danger the circumstances usually attendingsuch CERTAINTY REQUIRED - CONSTRUCTION AS

STATEMENT. - Suit on a bond given by or injury , in passing them - in general, a transaction as is testified to ; which is TO THE INDICTMENT-PLEADING .

defendant to plaintiff in consideration such defects as cannot be readily detec: a part of their general knowledge ; and

that she should unite with her husband , ted . theyought to consider them and
begov: binding John Mooneytoappearand an

STATEMENT. - Suit on a recognizance

John Yeagle, in a deed ,and thus relin Justice Scott, dissenting, held :
erned by the reasonableness of the testi

swer to a charge of burglary and lar

quish her homestead and dower rights 1. That the evidence showed the plain . monyof each , when so viewed.

therein . Held ,
tiff had exercised even unusual care .

ceny. The recognizance was filled up by

2.Olmer v . The People, 76 Ill., 149, S. P. Mooney, and bore date September

1. That the consideration was suffi 2. That, while a city is not liable for re-affirmed, namely , “ Whatcircumstan
cienttosupport the bond in suit, as pay- the condition of thestreets wherethat ces will amount to'proof can never be 12,while the approvalofthe officer bore

date September 11. Held,
able to the plaintiff - the payment being condition is general, resulting from the matter of general definition. The legal

That this did not vitiate, since the filing

designed 10 obtain her anotherhome actionofthe elements,unlessthere has test is ,thesufficiency ofthe evidence to inthe clerk's office determined thedate
stead, instead of the one she gave up, been a negligence allowing it to con- satisfy the understanding and conscience

when it took effect.
and it being therefore her separate prop . tinue longer than was necessary to re- of the jury. Absolute certainty is not

The condition was that John Mooney

erty , store agood condition, yet, wherethe essentialtoproofby circumstances, but should appear to answer the charge of

2. Homestead and dower rights are damage to a streetor sidewalk is local, it issufficient if they produce moral cer- larceny, whereas, the indictment was for
valuable rights securedtoa womanby and in a public place, readily detected tainty, to the exclusion of every reason burglaryand larceny.
positive law ; and of which she cannot by the city authorities, the city should able doubt.

Held ,' Sufficient; since the condition

be deprivedbyany act of her husband,be held liable forany accident occurring 8 P. D. — Mathew Tierney v. The People. also bound him to appear and abide the
defect

not yield her voluntary consent. She 4 P. D. William Fletcher v. The People.

Error to Champaign.- Opinion by orderof the court, and therefore answer

SHELDON, J., affirming.
any other charge that might be brought

can convey the rights by joining with
-Error to Moultrie.–Opinion by MISTAKES IN INDICTMENT IN MATTERS OF jects of a recognizance. (O'Brien v. The

against him , this being one of the ob

her husband, but if any consideration
WALKER, J. , reversing.

therefor is exacted, that consideration FORM — CONSTRUCTION — SPECIAL TERM OF People, 41 III., 456 )

is her separate property, being based FILLING UP OF PANEL OF GRAND JURORS— The recognizance stated the wrong day

upon the conveyance of her own per

sonaland positive rights.

STATEMENT. - Conviction for selling li . as the beginning of the term.

3. Nor can a purchaser question the

quor without license. Held ,
Held , Thatthe essence was the appear

faith of the transaction , as
Held, 1. That the statute allowing the

1. That where an obscurity arises in ance on the first day of the next term ;

and the mere misstating of the date

againstthe payment ofthe bond. Only the county, is complied with sufficiently beingseparatedbya parentheticalsen

summoning persons from the body of the words intoxicating ” and “ liquors '

creditors can impeach it.
That nul tiel recognizance associated

4.Norwillthedefensebe allowed, in inthe court-room . He needs not goout- certainty, what is the offence charged ,insuchan action — the latter being the

by the sheriff summoningfromthose tence, yet if A appears,withreasonable with nul tiel record is an improperplea

suchcase,thatthetitle has failed ,unless side of the court-room , unlessnecessary. this will not vitiate the indictment.

there has been a prior offertoreconvey For even granting that the law intends appropriate plea.

back,again . Thepurchaser,cannotres that persons shall not besummoned who circuit court needs not be setoutinthe 27 P.D.- John G.Kribsv: The People.

Error to Kane. — Opinion per curiam ,

money . The partiesmust be placed in court-room , yet it will be presumed, un-appears, thepresumption of the law is

are in the habit of hanging around a record. Unless the contrary expressly

reversing and remanding.

til the contrary appears, that the per that the term is regular.
EMBEZZLEMEMT - EVIDENCE .

III . Cent. R. R. Co.v. Caleb Christy & Co. sons summoned weregoodcitizens, hav. 3. Wherethere are, say , twelve counts STATEMENT. - Indictment for embezzle

- Appeal from McLean. - Opinion by ing every needful qualification . in an indictment numbered to six, and ment- one Shaver having placed in the

BREESE, J. , affirming ; Scott, J., dis 2. Where there are several counts in then the remainder are also numbered hands of Kribs some money, and taking

senting. an indictment, and a prisoner is convict- from one to six , this does not necessari. this receipt therefor :

WHO ed thereon, it is error to pronounce a ly render the indictment uncertain . The “ELGIN, ILL. , June 26, 1874 .

sentence in gross ; but there must be a numbers are no part of the counts, “ Received of George W. Shaver five

STATEMENT. - Suit for damages in ship- separate sentence on every count on and the counts may be clearly referred hundred and fifty dollars, to be loaned

ment and conveying of corn. Held,

which he is convicted . to by the judgment, without them , and, at ten per cent. for one year from this

That, inasmuch as the grainwasnot 10 P. D. Daniel Pierce y. ThePeople.- void, merely by reason of a confusion in

if so , the judgment is good, and not date. John G. KRIBS."

to belong to appellants until it arrived Error to St. Clair .—Opinion by SCHOL

at its destination, and was there inspect

Afterwards $ 150 was paid back, name
such numbering:

FIELD, J., reversing.

ed and accepted, they had no such prop

4. The objection that no more than ly, in Nov., 1874 ; and interest at the

same time on the wholeup to December,
erty therein in transitu as to entitle them WHAT THE CONFIDENCE GAME $ 100 fine and30 days imprisonment can

to sue for damages to it. This right be .

beinflicted, in one prosecution, is not 1874, —thebalance Kribs converted to

valid .
his own use. Held ,

longs only to the seller -- he being the
STATEMENT. - Conviction and sentence

1. That, if the money was placed in

owner until delivery . for one year, under thestatute ,oathe 18 P. D.-William M. Connollyv . The the defendant's handsto be loaned, and

1. - Benjamin Shawv. The Peopleex rel. “ confidence game." People. - Appeal from Clark.-Opinion he fraudulently converted it to his own

-Appeal from Clark. – Opinion by The defendant secured, for sometime,
by Scott, Ch. J. , affirming.

use, the charge would lie. But if he

CRAIG, J , reversing and remanding . accommodations at a hotel in East St.
merely placed it in his hands to look to

Louis, by representing himself as carry
COURT AND him for repayment, the charge would

WEIGHT OF EVIDENCE - WHAT WILL BE CON ing on business in St. Louis, and as hav;
not lie. One cannot resort to the crimi

SIDERED UNDER A GENERAL ASSIGNMENT ing correspondents in New York and nal laws to enforce the payment of a

OF ERROR THAT A NEW TRIAL OUGHT TO elsewhere, showing letter-heads, etc. , where a jury has been properly instruct
STATEMENT. - Bastardy. Held , That

debt.

also copies of drafts, and the like.
2. In a trial, in such a case, it is error

and where the testimony is contra: | to admit evidence that the defendantea ,

of a court to instruct a jury in regard to he gave his note, payable at abankin of a jury will not be interfered with, verted it to his own use.
Held, 1. That it is no part of the duty

Payment being demanded at length, dictory and irreconcilable, theverdict collected money from others andcon

what weight theyshould attach tothe St. Louis, where he claimed to have even where the entire evidence is set expected to come into court prepared to

He cannot be

testimony of any witness. The jury are funds deposited. Itwas returned pro- outin the record;because aclearer un

the sole judgesof the credibility of the tested . Hethengave an order on his derstanding is always obtained ofthe the one in theindictment.
defend against any other charge than

witnesses,and it istheir province tode- sonwho hadbeen in partnership with testimony by hearingit fromthe witnes

termine, for themselves,without preju: him . Butthe son was not found,and ses,asit is delivered , than is ever ob- 28 P. D.- ThePeople , etc.,ex relMayo
diceor bias from any source, the weight the store was closed. Hethen gavean tained on itsreproduction in writing. v. The Auditor of Public Accounts.

to be given to thevidence of each wit- order for four ona millingcompany; And especiallyin such acase asthis, Petition for mandamus. - Opinion by

ness that may testify in a cause . SHELDON, J. , refusing ; Scorr, C. J., dis

2. Under a general assignment of error thatthey had alreadylost considerable the court below to assaults on the char. senting.

that a court should havegranted a new money by Price & Son. He was then acter of the prosecuting witness. REGISTRATION - FUNDING ACTS .

trial, an appellant may urge the rejec- arrested . Held,

tion of proper, and the admission ofim. 1. That not all cases of fraud come 21 P.D. - William B. Henlin, et al . v. STATEMENT. — Macoupin county issuing

proper, evidence, excepted to at the under the confidence game law . The The People, etc.-Error to McLean. a new bond in lieu of a prior indebted

time; and, also, the giving of improper, language is , “ Every person who shall ob Opinion by WALKER, J. , affirming . ness , occurring since the passage of the

and the refusing of proper, instructions, tain , or attempt to obtain , from any
act of February 13, 1865 , on the subject,

and that the evidence does not sustain other person , or persons, any money, or COUNTY COURT IN HIGHWAYS - PRESUMP- March 22, 1872, afterwards amended byand prior to the passage of the act of

the verdict. property, by theuse ofany false or bo

the act of April 14, 1875. This new bond31.- The City of Quincy v. Ebenezer B. gụs checks,or by any other meansor de

Baker. - Appealfrom Adams. – Opin: vice , commonly called the confidence STATEMENT.-Indictment for obstruct. was presented to the auditor for regis

ion by CRAIG, J., reversing andre- game,shall be," etc. Andthe meaning ing ahighway by erecting fences, and tration, who refused to register it on the

is, that ifmoney shall be obtained direct placing gatesacross the highway.
ground that the act of 1865 only related

manding;Scott, J. , dissenting ly for, and by, the bogus check, etc., and The jurisdiction of the court to make to debts accruing prior to its passage. A

LIABILITY OF CITIES FOR ICE ON SIDEWALKS. not merely if a confidence shall be exci- the orderfor thehighwaywas attacked mandamus was sued out to compel the

STATEMENT.- Appellee, an asthmatic, ted in the ability and willingness of one in defence .
registration .

much out of health , slipped and fell on to pay for goods, or accommodations Held, 1 , That in regard to highways, Held , 1. That the act of 1865 only ap

a cake of ice,about a foot broad and ele. that is,itmust be not merely asameans the county court is notan inferior,but a plied to debts having accrued prior to

vated, it being in the middle of a public ofgaining credit, but as a matter of bar- superior court; and therefore, it needs its passage.

sidewalk, near the post- office, and be- ter . not set out, in an order, the facts neces 2. That the act of 1872 did not repeal

ing formed by the flow of a conductor 2. If defendant violated any part of sary to confer jurisdiction ; and its con that act, either expressly or by implica

through a leak in theawning: Thein the criminalcode, itwas the section as clusions cannot be attackedcollaterally; tion ; sincetheactsmay very well stand

jurywasverysevere, and probably per- toobtaining goods and chattels byfalse but everything will be presumedregular together - the purposes of the acts being

statu quo.

DAMAGES TO GRAIN IN SHIPMENT

MAY SUE THEREFOR .

9 )
19 - CON

STRUCTION OF STATUTE .

BUPREMEEVIDENCE IN THE

BEFORE A JURY.

HAVE BEEN ALLOWED.

OBSTRUCTING HIGHWAY - JURISDICTION OF

TIONS - DEFENCES - VIEWERS .
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AFFIDAVIT FOR - NOTICE BY PUBLICATION

INSTEAD OF PERSONAL SERVICE- ASSIGN

MENTS OF ERROR .

BEZZLEMENT ACT AND AT COMMON LAW.

can

GARNISHMENT OF WAGES - RESTRICTIONS

THEREON - WAGES AFTER SERVICE OF THE

WRIT.
DER DECEPTION ,

ASSIGNMENT OF LIEN IN CONTRACT FOR SALE

different, namely — the act of 1865 is for ceased. The defendants in error were ber of different judges sat in the court, of the prior companies, yet, in that case ,

the purpose of funding, and also for pro executors of James E.Stanford, deceas- and made orders, etc. The resident the remedy is herein mistaken .

viding for payment by taxation ;theacts ed, formerly administrator of the estate judge had been of counsel. It was 25. — John F. Rowand v. John Carroll.

of 1872 and 1875 are simply for funding of John Cutright. During the adminis, urged that tbe record should show the Error to Edgar.- Opinion by SHELDON ,

indebtedness. tration, all the claims filed and allowed reason whyanother circuit judge sat, or

3. Nor can the later acts be regarded within the two years ' limitation , were the proceedings are void. It was also J. , affirming.

as amending that of 1865. Neither paid , leaving in the hands of theadmin- objected that the resident judge, having
amendments nor repeals by implication istrator, a largeamountfor distribution been of counsel, ought not to have made
are ever favored .

among these heirs. The distribution any order in the case. Held,

26 P. D.—John G. Kribs v.The People, was had with the probate court.
was made thereof, and a final settlement i . That a circuit judge of one cir. Held, 1. That an affidavit of non - resi .

etc. (Second case. ) - Error to Kane. But oneFoxfiled a claim , and bad it circuit. And, although it were advisa- tion and belief and by another thanthe
cuit may properly bold courtin another dence asthe basis of publicationinstead

of personal service,may be on informa
- Opinion by SCHOLFIELD, J. , Revers- allowed ,after thetwo years hadexpired, ble to state in the placita that the non

ing .

DISTINCTION BETWEEN LARCENYUNDEREM- ed in theUnitedStates court — Fox be theresident judge, yetthis will be pre: liarly in the

knowledge of a party. And

basedon a judgment previously obtain resident judge presided at the request of party : because the facts to be stated in

ing a non -resident - against the adminis- sumed in the absence of anything show

STATEMENT.— Indictmentfor larceny as trator, on the ground that the intestate ing the contrary , perjury would lie on such an affidavit,

at commonlaw, as to themoneyplaced was a stockholder in a railroad company 2. That even if a judge had been of In, attachment and replevin suits, the
in defendant's hands, by Shaver (as su- indebted to him . Thejudgment was re- counsel, he couldproperly make an or

affidavits must be positive, because of

pra),yetunderthe embezzlement stat- covered by default.Fox began suit on der, unless objection wasinterposed the language ofthe statute; but in chan
ute. the administrator's bond, after the dis- at the time. cery service , etc. , the language of the

Held, 1. That the indictment must set tribution,and the administrator paid the 3. Where there is a stipulation on
statute is different, and the same strict

out the case of embezzlement, and then claim . These executors brought the file that in consideration of an exten ness is not required .

aver that so the defendant committed present suit for reimbursement of this sion of time in which to answer, the an . 2. Errors cannot be assigned which

larceny ; because the defendant's fiduci- amount, so paid for the estate descended swer should be tothemerits,a pleain only affect co-parties not joining in pros

ary character, which is the distinguish to these heirs. Held, stead of answer will be regarded as a
ecuting the writ of error. Unless

be shown that the rights of the com
ing feature between embezzlement and 1. That the heirs are liable to reim. violation of the stipulation , and may

larceny, must be specially averred .
plaining parties - plaintiffs in errorburse, to the extent of the property properly be stricken from the files.

2. The larceny embezzlement stat- which descended to them severally. 4. An objection to depositions, as are prejudiced by the error, particularly

utes were solely and exclusively pass 2. That a decreefor this purpose that they were without caption or cer- relating to another, theycannot beheard

thereon .

ed forprivate cases which larceny at should be againstthem all jointly, for tificate cannot bemade for the first time
3. Dower might be assigned in relacommon law did not include.

Noth- the wholeamount ; but to be paid pro in the Supreme Court.

ing that is larceny at common law is lar rata, according to the property descend 5. Where facts found in a decree are tionto several tracts in a body, even

ceny under the embezzlement statute ; | ing to each only. alleged in the bill andadmittedin the priortothe statute of 1865 expressly al
and nothing that is larceny under the 3. As to the liability of the ancestor, answer, the evidence of the facts needs lowing it.
embezzlement statute is larceny at com. as stockholder, that was res adjudicata in not to be set out in the decree .

33.– Frank J Hoffman , etc., v. William
mon law .

a competent court. The failure of the 18. – John H. Daniels v. Frederick M. Fitzwilliam et al.- Appeal from
3. Where a prosecutor never had the administrator to defend will be presumed

Aholtz.-Error to Edgar.-Opinion by
McLean.- Opinion by Scott, Ch. J.,

money interest in his own hands — as to be because there was no defense
DICKEY , J., affirming .

affirming.

where one sells a lot and converts the available, as to the liability based on the

proceeds to his own use-the offense is intestate's having been a stockholder. TRESPASS BY ONE UNKNOWINGLY AND UN .

not larceny at common law, the prosecu

tor never having had possession .
11. T. W. & W.R. R.Co. v. The People, STATEMENT. Aholtz and Prather Held, That after the service of a writ

use, etc.- Error to Sangamon. - Opin - owned a tract of land each adjoining, of garnishment, a laborer may lift his

3. James G. Wright et al . v. Frank ion by SHELDON, J., affirming.
and under one fence, in a single field. subsequently earned wages, as they be.Troutman. - Error to Coles.- Opinion SUIT FOR OBSTRUCTING CROSSING BY TRAIN They both cultivated corn therein. Pra come due, provided the installments do

by CRAIG, J. , affirming. R. R. COMPANY'S LIABILITY THEREFOR. ther gathered his, and sold to Danielsthe not exceed $ 25 ,hebeingthe head of a fam

STATEMENT. - Suit for obstructing cross- stalks,beforeAboltz had gathered his, ily, and residing with them . And an em .OF LANDS — WHAT IS A VENDOR'S LIEN.
ingby railroad trains ; broughtprimarily Prather representing thewhole field to ployer will be protected in paying such

STATEMENT. — Lands bargained for un- against the company, instead of the belong to himself, and selling thewhole wagesas they become due, after the ser .

der a contract of sale, providing that a conductor, or engineer, under 53rd sec. of the stalks to Daniels . The cattle be vice of the writ, in sums not more than

full conveyance would be madeon pay. tion, namely; “ Every conductor, oren- ing turned in,trespassedon Aholtz's $ 25. And even if a contract be termi
ment of the purchase money, ($ 6,000 .) gineer, violating the provisions of the corn . He brought suit against both ,and nated after the writ is served, and a new

Thecontract and notes were assignedby preceding section, shall,for each offence, recovereda judgment,which Daniels oneentered into atthe same salary,pay.

the vendor to Troutman, who brought forfeit the sum of not less than $ 10, nor brought up on error; held, able in advance, this act will make no

bill in equity to foreclose the "vendor's more than $ 100, to be recovered in an That although Daniels was deceived difference as to the liability .

lien ." action of debt, in the name of the peo. and knew nothingof Aholtz's ownership,

It was objected that a vendor's lien ple of the State of Illinois, for the use yet, as his cattle did the damage to the [ For other cases, see page 332.]

was not assignable ; and therefore the of any person who may sue for the corn, he was liable for the trespass and

action could not be maintained . A de- same ; and the corporation on whose damage thereby occasioned .

cree was rendered for complainant, di- road the offence is committed shall be 19. - Samuel C. Conwell V. John Mc ROSENTHAL & PENCE,

rectingpayment or sale, etc. Held , liable for the like sum ."
Cowen et al.- Error to Tazewell.

1. That this was not a vendor's lien , It was contended that “ the like sum
Notice is hereby given to all personshaving claims

Opinion by Scott, Ch . J. , affirming. and demands against the estate of Erwin Kruse, deand was, therefore, assigpable. A vend- meant the sum for which the servant
ceased , to present the same for adjudication and settle

or's lien is an implied lien , where land bad been previously convicted — the sen ment at a regular termof the County court ofCook

has been conveyed, and the purchase tence being the measure of the amount STATEMENT. — These parties were part 1 Chicats..to beholden at the court house, in the city of
Chicago, on ,be

money not fully paid. It is lost if an--which wouldrender strictly necessary ners,and, as such , contracted a debt with ing the 21st day thereof

Chicago, June 16th , A.D. 1876.other security is given , and it does not the prior conviction of the servant, in one Thompson, and gave a note with

exist where, as in the present case, there order to render the company liable at personal security . Afterwards, they dis. JOHN DREVS, Executors.

is but a contract of sale providing ex. all. But the court held ,
solved partnership, and Conwell agreed

pressly for retaining the title until pay . That such prior conviction is not nec . topay the debts of the firm , including ESTATE OF MATHIAS HOFERT, DECEASED:

ment — thus holding the land for security essary , and that the design of the statute the Thompson note . As an act to in . Notice is hereby given toall persons havingclaims

of the payment. is to make either the conductor, or en- demnify McCowen ,he gave Thompson ceased,to presentthe samefor adjudication and settle

2. Such contract is as fully assignable gineer, or company , liable for the act. a mortgage inaddition to the personal ment ata regular term of the county court of Cook

as is a mortgage ; so that an assignee can security. McCowen had, however, to Chicago, on the third Monday of August, A. D.1876,12 . Jamessue upon it. M. Hoagland v. Gideon
Creed, et al.,etc.-- Error from Morgan. paythenote in part,hebeing one ofthe being thetwenty-first day thereof.Chicago , June 16th , A.D.1876 .

CATHARINE HOFERT, Executrix ,
4.-Ephraim Jennings v. Benson C. Har -Opinion by BREESE , J., dismissing bill to be subrogated to Thompson, as

kle et al.-- Error to Cumberland. writ of error.
his rights under the mortgage, so far as

Opinion by Scott, Ch . J. , affirming.

he had paid the claim . A decree was so ESTATE OF JOHN RITCHIE, DECEASED:MECHANICS' LIEN AS TO A DISORGANIZED
rendered, and a decree of foreclosure en and demands against the estate of John Ritchie , de

RELIGIOUS SOCIETY --OWNER'S LIABILITY STATEMENT.-Parties agreed to have a tered ; held , ceased , to present the same for adjudication and set

THEREUNDER. tlement at a regulartermof the County court ofCook

case heard by a member of the bar-who
That McCowen was properly subroga county. to be holden at the court house, in the city of

STATEMENT. — Plaintiff in error donated afterwards signed a bill of exceptions as ted to the rights of Thompson, so far as
Chicago, on the third Monday of August, A. D. 1876 ,

being the 21stday thereof.
to a religious society a lot,on condition Judge of the Circuit court. Held , he had paid the note. Chicago, June16th , A. D. 1876 .

JULIUS ROSENTHAL, Administrator.

that they should build a house on it 1. That no consent can confer juris- 22.-Samuel R. Arbuckle v. The Midland ROSENTHAL & PENCE, Attorneys ,

lodging a deed in the hands of a third diction, in such a case ; and no valid ju
R. R. Co. - Appeal from Edgar.- Opin .

party to await the fulfilment of the con- dicial decision can be thus rendered ; DECEASED.
ion by WALKER, J. , affirming. ESTATE CHE LACOB GRAEF ,Notice ishereby given toall persons having claims

dition . But the society disbanded , it and not even a valid award, since the and demands against the estate of Jacob Graef,

deceased , to present the sameforadjudication and set
seems,beforethe building was comple- agreement is not a submission to arbi- LIEN LAWS FOR LABOR AND MATERIALS ON

tlement at a regular term of the County court of Cookted . Defendants in error furnished ma tration . The judgment is simply a
county , to beholden atthe court house, in the city of

terials for the building, and brought suit nullity. STATEMENT.
Chicago ,on the third Monday of August, A.D. 1876 , be

Complainant brought a
to enforce the lien.

2. There is no provision in our consti- bill to enforce a lien for labor and mate. Chicago , June 16th , A. D. 1876.

It was objectedthat the society, ought of judge. Judgesare only to be chosen Decatur R.R.Co., under a contract
tution for a temporary filling of the office rials, rendered in 1870, to the Paris and ROSENTHAL & PENCE, Attorneys.

1. That a sufficientanswer to this ob- in themanner prescribed by law ; and a withacontractor, and notwith the com
ROBERT L. LYONS,

Attorney ,191 Clark Street.
jection was that the society was disban : stipulation byparties that any other pany directly. Healleged notice to the

ded , and had no existence.
person thanthejudge shall exercisehis company,and also a subsequent consoli. ESTATE herebeiTEROLA BOECEASED.T.NO

2. Thatthe owner of thelot succeed- functions in their case , is nugatory; dation with the companies forming the and demands against the estate of Peter"Sax, de
settle

County court of Cooked to itsinterests. And as he knew of even if the judge vacateshis seat for the Midland;held,

1. That the mechanic's lien law of county, to be holden at the court house, in the city of
the erection of the building on the lot, purpose of the hearing. Chicago, on the third Monday of August, A.D. 1876, being

and raised noobjection, the lien could 13.- Thomas L. Morgan et al. 0.Henry 1861 , gave no lien to a sub -contractor.

properly be enforced against bim .
Chicago, June24th,A. D.1876 .

D. Corlies.-Error to Champaign. 2. Tbat, at the best, the claim was KATHARINE JAX, Administratrix .

Opinion by CRAIG , J. ,
ROBERT L. LYONS, Atty .

lost by the limitation clause of the lienaffirming.
7.-Albert Cutright et al. v. Joseph R.

law , the suit not being brought within
Stanford et al.-Error to Cumberland . CIRCUITS THAN THEIR thethree months, nor even for years. STEREOTYPING .–We are prepared to

- Opinion by BREESE, J. , affirming. 3. The law of 1872 does not relate stereotype books, newspapers and job

REIMBURSEMENT BY back to labor and materials previously work for publishers,authors, printers and
OBJECTIONSTO DEPOBITION, WHEN MUST furnished , and , even if so, the limita otherswithoutthe least delay , and cheap

THEIR LIABILITY - res adjudicata .
tion wasagain fatal to the proceeding.

STATEMENT. - The plaintiffs in error STATEMENT.-During the pendency of 4. If it be said that colsolidating rail er than any other stereotype füundry in

were heirs -at -law of John Cutright, de la chancery cause, a considerable num- / road companies are liable for the debts America .

. Attorneys.

SUBROGATION.

DOROTHEA KRUSE,

ROSENTHAL PENCE. Attorneys. 36-41-39 44

ROSENTHAL & PENCE , Attys. 39-44

NO JUDGE CAN BE CONSTITUTED BY AGREE

MENT OF PARTIES .

36-41-39-44

R. R.-LIMITATION ,

Ing the 21st day thereof.

MARIA L. GRAEF, Executrix .

36-41-39-44

ment at regular term of th

the 21st day thereof.
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the an act An
, ,

the . became a member of the body. In the
from the sale of intoxicating liquors in It is erroneously supposed that this year 1872 he was a member of the firm

the State of Illinois," approved January militates against the decision in Freese of John B. Lyon & Co., which consisted
CHICAGO, JULY 15 , 1876 .

13th , 1872. It is said this act was fully v. Tripp , 70 Ill., 496. All that was there of Lyon, Rice and George J. Bime. The

revised by the statutes of 1874, in an act decided'in respect to exemplary dama firm was largely engaged in buying and

entitled , An act to provide for the li- ges, was that, to support a finding of ex- selling grain during the month of August

The Courts.

censing of and against the evils arising emplary damages, there must be a find- of that year. They purchased a con

from the sale of intoxicating liquors, " ap- ing of actual damages ,and that without siderable quantity of wheat of Dugan,

UNITED STATES SUPREME COURT. July 1st, 1874. That the statute of 1874 awarded . But the present instruction Seymour & Co., also 10,000 bushels of

proved March 30th, 1874, and in force this, exemplary damages cannot be Case & Co., and also of the firm of T. H.

was a revision of the whole subject, and
No. 60. - OCTOBER TERM, 1875. was on the hypothesis, among others, corn of this latter firm .

was intended as a substitute for the act that actual damages had bee sustained . On the 22d of August, 1872, wheat sud

JOHN H. KENNARD, Plaintiff in Error,
of 1874, and therefore the act of 1872 The employment, in the instruction, of denly declined largely in price. The

THE STATE OF LOUISIANA ex rel . PHILIP HICKEY was repealed , and ceased to be in force the words punitive damages " instead wheat and corn was deliverable at the

July 1st , 1874, which was before the com
of “ exemplary damages, ” was not mate seller's option, a portion during that

mencement of this suit. A complete rial . They synonymous terms. month , and a portion at any time during
In Error to the Supreme Court of the State of Louis .

answer is found to this position on page Hackett v. Smelsley, supra .
the year . On this decline in price the

1012, Rev. Stat. 1874, under sections 2 Some of the instructions for plaintiff sellers who had deposited margins ac

CONTEST FOR THE OFFICE OF JUDGE - DUE and 4, where it is provided that no new may be faulty in being argumentative, cording to the rules of the board of trade

PROCESS OF LAW .
law shall be construed to repeal a former but there is not sufficientin this respect necessary to secure the performance of

Hela , That the State of Louisiana, actingunder law ,whether such former law is expressly to make them fatally erroneous. their part of the contract, called on the
thestatute of January 13, 1873, through herjudi: repealed or not,as to any offense com We perceive no error in any modifica- firm of J. B. Lyon & Co. , to deposit fur

solidie Justice of the supreme Court of the State, mitted against the former law, or as to tion which was made of defendant's in ther margins, as they were authorized
without due process of law.-ED. LEGAL NEWS. any act done, or any right accrued, or structions. The 15th instruction asked to do by the rules of the board of trade,

claim arising under the former law , or in by the defendant, which the court re . This J.B.Lyon & Co.failed to do,and there

Through the kindness of L. HARMOn any way whatever to affect any such fused to give, was one that assumed to upon the respective venders proceeded,

of the Peoria bar, we have received the offense or act so committed or done,or define the words " habitual intoxica- under the second section of the 9th rule
any right accrued , or claim arising be- tion ." These are terms in common use, of the Board of Trade, to give notice tofollowing opinion :
fore the new law takes effect, save only generally understood in their applica- Lyon & Co. that the contract must be

SUPREME COURT OF ILLINOIS. that the proceedings thereafter shall | tion,more orless familiar to the observa considered as filled at the market price,

OPINION FILED JUNE 30, 1876.
conform so far as practicable to the laws tion of all unlearned persons, of no pe- and demanded payment ofthe difference

WILLIAM Roth v. MARY EPPY. in force at the time of such proceeding. culiar legal signification, calling for judi- between the selling and market price,

Appealfrom Peoria . It is insisted that the evidence fails to cial exposition . The bill for the difference was presented

THE LIQUOR LAW - SUIT BY WIFE FOR DAM- show any habitual intoxication on the The definition which was here asked for payment. Its correctness was ad

AGES AGAINST LIQUOR SELLER -LAW NOT part of George Eppy. to be given, was not especially instruc- mitted, and they at different times made
REPEALED BEFORE ACTION - THE REVI.

It is conceded by appellant's council , tive to a jury. We do not consider that, various propositions for the settlementSION - INTOXICATION - EXEMPLARY DAM

that the insanity of Eppy was caused by for the want of this instruction, there of the claim.

1. WHERE SEVERAL CAUSE THE INTOXICATION .
long, continued excessive use of alcohol. was a loss to the jury of any words of In October, 1873, Dugan , Case & Co.

- Where it was alleged that the intoxication was ic liquors, that he had been in the hab . essential enlightenment on thequestion filed a complaint against J.'B . Lyon &

was that the intoxication was caused only in part for manyyears, but it is denied that it
caused in whole by the defendant,and the proof it of using intoxicating liquors to excess of what was habitual intoxication . Co. with the Board of Directore of the

Appellant's 5th refused instruction, Board of Trade. The members of theby the defendant, held , that a recovery might be

had. was to the extent of being habitually was to the effect that defendant was not firm were notified to appear and defend
2. LAW NOT REPEALED. - That the revision of intoxicated . responsible for consequences which he themselves against the charges . They

1874 did not affect the right of action of the plain

tiff under the act of 1872, so as to defeat it. Very many witnesses on both sides orany reasonable or prudent mancould appeared and the hearing was continued

3. INTOXICATION.-What constitutes intoxica wereexamined upon this point. Facts notreasonablyhaveforeseen as the natu- from time totimeuntil the 17thof

tion is a question of fact, to be determined by the were detailed,and the opinions of wit- ralconsequenceof selling liquors to the March ,1874, when on a hearing the

jury upon thewhole evidence , in the light of their
own observation . nesses given. There was a conflict of plaintiff's husband.

prosecution was dismissed without prej

4. EVIDENCE AS TO EMPLOYMENT. – That, as testimony as to the opinions of witness The provision of the statute is, that udice .

bearing upon the question of damages, it was es, whether at the various times testi . one who shall be injured in person or
On the 3d day of April following, Du

proper to show any , want of, and inability to , ob
tain employment, in consequence of Eppy'spre- fied to , the condition of Eppy, from the property, or means of support, in conse

vious habits of intoxication ,

liquor he drank was one of intoxication quenceof the intoxication, habitual or gan, Case & Co. petitioned for a renear.

5. EXEMPLARY DAMAGES. - That to support a ornot. The testimony of someofthe otherwise, of any person ,shall bave the ing,whichwasgranted, and an order was

finding ofactual damage,manas that withoutthis witnesses was, that they frequently saw right of action. Weregard the instruc- membersofhis time tobealloxedto

exemplary damages cannot be awarded . This Eppy at defendant's placeintoxicated. tion as properly refused.
waswhat was decided in Freese v . Tripp , 70 III . , Oiher witnesses stated his condition as

appear by counsel, which had been pre

Appellant's 6th refused instruction is viously denied them . Notice was served496 , as to damages ; nothing more.

6. RIGHT OF Action. Thecourt states who has verging on but not amounting to actual confused, not sufficiently intelligible, and uponthem , and on the 13th day of April
a right ofaction under the statute . intoxication . properly enough refused by the court. they attended with counsel and obtained

7. DAMAGES EXCESSIVE. — The objection that the

damages are excessive, is not sustained .- {ED. LE The question was one of fact for the Appellant's 12th refused instruction a continuance, and subsequently another

GAL NEWS determination of the jury, upon the was calculated to mislead the jury, who continnance was granted them . They

whole evidence in the light of their would be likely to conclude from it that appeared in person and protested against
Opinion by SHELDON , J.

own observation . they could not, in their verdict, go be, the trial, denying any jurisdiction of the
This was an action on the case, brought

on September 24th , 1874, by Mary Eppy , We think the decision of the question yond the actualdamages sustained and Board of Directors to try them,and

withdrew , declining to offer evidence orunder the liquor act, against William should rest with the finding of the jury , give exemplary damages.

Roth, to recover for injury in her means no sufficient reason appearing for dis
The remarks already made in refer make any defense.

The case was heard again , and on theof support, in consequenceof the habit- turbing it. It is insisted that thecourt enceto appellee's3d instruction, are ap.

28th of April the several members of theual intoxication of her husband,George below admitted improper, and rejected plicable to this 12th refused instruction

It is lastly complained that the dam- firm were suspended from the privileges
Eppy , from intoxicating liquors sold and proper evidence.

ages are excessive. From an examina- of the board until they should pay the
given to him by Roth . The plaintiff in Eppy having recovered , he returned tion of the evidence, we see no sufficient money or otherwise satisfactorily arrange

the court below recovered a verdict and home from the insane asylum in April, ground for any interference with the the claim . Rice thereupon filed a peti

judgment for$ 1,200, and the defendant 1875, and inquiries were made of wit. verdict of the jury on this score.

appealed . nesses, as to his efforts to get employ
tion in the Superior court of Cook coun

Appellee's husband had, for years, ment, to obtain his former situation as cient forthe reversal of the judgment , it Board of Trade to restore them to all of
Finding no error in the record suffi- ty for a writ of mandamus to compel the

been drinking to excess at appellant's locomotive engineer on the raib road, must be affirmed .

drinking saloon , and continued to drink and his inability to do so. Exception the rights and privileges of membership
Judgment affirmed . therein .

there up to the time he became insane, was taken to such inquiries , which were
Respondents answered the

BREESE, J. - I do not concur in this petition, to which petitioners demurred,
June 21st, 1874. He was sent to the in- permitted .

opinion , believing instructions one, three and the court below entered a pro forma
sane Asylum at Elgin in July, 1874, and As bearing upon the question of dam- and five for plaintiff should not have order denying the writ, and relator ap

remained there under treatment until ages, it was proper to show any want of been given . I think the damages are peals to this court.

some time in April , 1875, when he was and inability to obtain employment, in excessive, as plaintiff knew the habits

released and returned home.
consequence of Eppy's previous habits of her husband when shemarried him the court below had jurisdiction to en

No question has been raised whether

There are various reasons urged for of intoxication . The inquiry as to his PUTERBAUGH, LEE & Quinn and C. tertain the application for, and to award

the reversal of the judgment. desire for intoxicating liquors should FREUSE for the appellant.
The averment in the declaration_is, have been excluded , but the refusal to

that the defendant sold and gave to Ep- exclude the inquiry was not ofsufficient appellee.

L. HARMON and J. K. COOPER for the the writofmadamus. Has relatorsuch

an interest or legal right to a member

py intoxicating liquors, “and thereby importance to amount to a fatal error. ship in the board as will be regarded by a

caused him the said George Eppy to be Through the courtesy of the law firm court of justice ? It is true thatthe body

fore named , habituallyintoxicated .” It might properly have been received , on
come, andhe was during that timebe: drinking together,wasemiaded,ishich ofDent & Black, of thiscity, we have is organized under a statutory charter

is claimed this is an averment that the thequestion of exemplary damages; but
received the following opinion :

Odd Fellows, and temperance lodges ;

intoxication was caused in whole by the there was much other evidence of the SUPREME COURT OF ILLINOIS. but we presume no one would imagine

defendant, and that such must be the that a court would take cognizance of asame character which was
proof ; that it is not sufficient that the which was abundantly sufficient forall

received , OPINION FILED JUNE 30, 1876. case arising in either of those organiza

intoxication was caused in part by de . THE PEOPLE ex rel.,etc.,v . THE BOARD OF TRADE tions, to compel them to restore tomem

fendant; and that the most which the purposeofadvantage to the defendant
OF THE CITY OF CHICAGO AND THE DIRECTORS bership a person suspended or expelled

on that head.
proof shows, is that defendant caused from the privileges of the organization .

the intoxication in part.
There was no error in not admitting

Appeal from Cook . They being organized by voluntary as
proof of a license.

The statute gives the right of action Objection is taken to the giving, modi.
THE BOARD OF TRADE - EXPELLING MEM - sociation , and not for the transaction of

BERS - POWER OF COURT TO RESTORE .where the defendant shall have caused fying and refusing of instructions. Sev business, but for the purpose of inculca

the intoxication in whole or in part. Con eral of the questions raised under the damus to com pel the Board of Trade of Chicago, pecuniary gain but for the advancement, a . ting their precepts and trusts, not for

tracts are entire and must be provedsub- instructions were met and disposed of which is to be regarded as a voluntary association , of morals and for the improvement of

stantially asalleged, but torts are divisi. adverselyto the viewsof appellant's to restore amemberwho has been expelled.- {ED. theirmembers, they are left to adopt

ble, and in them theplaintiff mayprove counsel , in the case of Hackett v. Smels

a part of his charge and recover , if there ley, decided at the January term, 1875, their constitutions, by- laws and regula

be enough proved to support the tort. and we need not further allude thereto.
Opinion by WALKER , J. tions for admitting, suspending, or ex

Hite v. Blanford, 45 Ill . , 9 . The General Assembly granted a char. pelling their members. This organiza
Other questions are sufficiently disposed ter authorizing a numberofpersons and tion is not maintained for the transacThis objection we regard as without of by what has already been said .

force. The point is made that the stat.
their associates to form , in the city of tion of business, or for pecuniary gain ,

The third instruction for the plaintiff Chicago, a board of trade. The organi

ute upon which appellee relied for a re but simply to promulgate and enforce
was that, under its hypothesis, the jury zation was perfected, officers elected, by- among its members correct and bigh

covery was repealed before the suit was had a right, if they thought proper , to laws adopted , and the objects of the moral principles in the transaction of

instituted . The suit was brought under allow the plaintiff such punitivedama. I incorporation carried into operation. I business. It is not engaged in business,

THEREOF.
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but only prescribes rules for the trans- contained. Replications having been 2ndly, to affect the damages in particu- claimed that the purpose for which it is

action of business. In the organization filed, a trial on both bill and cross- bill | lar cases where their amount depends created is so far beneficial to the public

of churches and the other bodies refer- was had before a jury , which resulted in upon the character and conduct of any that it affords a sufficient consideration

red to, each person , on becoming amem- a verdict in favor ofthe complainantin individual. And 3rdly , to impeach or for the grant of exemption from taxation

ber, expressly or byimplication, pledges each of the cases presented by her bill , confirm the veracity of a witness. This in the amendments, and that when the

himself to stand to and abide by all and against the defendant on the cross we understand to be the general rule on amendment was accepted and acted upon

rules, edicts and regulations adopted by bill. The court, on motion, set aside the the subject.. by the corporators, it must be held a

the organization. And it appears that finding in the charge of desertion , but While it is true the defendant intro- vested right which cannot be withdrawn

all persons becoming members of the sustained the verdict as to extreme and duced, on the trial, evidence of specific by subsequent legislation because of the

Board of Trade, do the same thing. And repeated cruelty. A decree was there acts of the complainant tending to re- provision in the constitution of the Uni

the body has the right to make, ordain fore rendered dissolving the marriage flect upon her character for sobriety and ted States which prohibits a State from

and establish by -laws, rules and regula- and dismissing the cross-bill ; to reverse modest, peaceable behavior, yet, under passing a law impairing the obligation

tions for the government of the body which this appeal bas been brought by therule announced by Starkie,we do not of a contract.

and its members in their connection the defendant in the original bill . understand that she had the right to re

with it. It may be that when a corpo Twoerrors are assigned upon the rec

If it was competent for the General

ration is createdforthepurposeofpur- ord . First, that the verdict was contra. Hergeneral good character was notin Assembly to make the exemption, we

suing some pecuniary businessforthe ryto theevidence ; and second, that the issue. But upon anexamination of the nessof this position, butif it was not

acquisition of profits and gains for its court erred in admitting,evidence of the proof called on this subject, we fully competent to make theexemption, the

members as stockholders, and a member character of the complainant . agree with the counsel for appellant, attemptwas a nullity , and the case is not

is deprived of a right or privilege con The complainant and defendant were when they say it was " of no intrinsic affected by the constitution of the Uni

ferred by their charter, that a court married in 1855, and resided together in strength or weight ;" and for that very ted States.

would , by mandamus, compel the body Cook county until 1861 , when the former reason it could do the defendant no

to admit such member to the exercise left the home of her husband, and they harm . And while it was error to admit
The corporationbeing private, the tax

of his rights. In that case, a member or have not since resided together.
the proof,we cannot, on that ground, re- payer, in general, is relieved of no obli

shareholder has such a pecuniary inter: The complainant claims that the cause It is only an error that worksan gation in consequence ofthe exemption

est asmight enablehim to be protected of her leaving was on accountof repeat injury that should reverse.The decree which he would otherwise have to dis

or be admitted to the exercise of such ed acts of personal violence received will therefore be affirmed.
charge by the payment of taxes, and in

rights by legal process. But courts never from her husband ; while, on the other Affirmed .
proportion as appellant becomes the

interfere to control the enforcement of hand , it is claimed she was well treated , WM. T. Butler and James Ennis, for owner of property which is thereby

the by-laws ofmerely voluntary associa and deserted her husband of her own appellant.

withdrawn from taxation , the burden of

tions, created for the advancement of accord , and not through any improper LEAKE & Vocke, for appellee.
taxation is increased upon him .

religious, moral and social principles, or treatment on his part.
The equality between burden and ben

'merely for amusement. In such organ . The evidence introduced before the efit in such cases is presumptive only,

izations they mustbe left to enforce their jury , bearing upon the conduct of the OUR thanks are due GEORGE 0. IDE, of and can , if at all , only be true in fact in

rulesand regulations by such means as parties, and the causes thatled to the the law firm of PADDOCK & Ipe, of this referenceto the public asanaggregate.

they may adopt fortheir government. separation , is voluminous and exceed city , for the following opinion :
In the very nature of things, such ex

The Board of Trade, so far as we can see, ingly contradictory. We shall not enter
emptions must proportionally increase

is only a voluntary organization, which upon a critical analysis of the evidence, SUPREME COURT OF ILLINOIS . the burdens upon individual tax -payers ,

their charter fully empowers them to as such would be of no practical benefit
in many cases, where there can be no

govern, in euch mode as they may deem to the parties or the profession . We

OPINION FILED JUNE 30, 1876. corresponding actual benefits . It is true

most desirable and proper.
have, however, carefully examined the The NORTHWESTERN University V. THE PEOPLE, it is impracticable that there can in any

etc., ex rel. MILLER,
They have adopted their by- laws, pro- testimony, and while we would be better

instance of the levy and collection of

vided a forum for their enforcement, satisfied with the decree, if the evidence Appeal from the County Court of Cook Co. public taxes be an actual equivalent re

which has acted thereunder, and the was less conflicting,yet , under the uni . EXEMPTION TAXATION – AMEND. ceived by every tax payer for the full

court will not interfere to controltheir form rulings of this court, we perceive MENT TO CHARTER - HOW FAR UNCON: amount he pays; or that there can be

STITUTIONAL.action. It is true that in the case of no ground upon which the decree, based any system of taxation devised so per

Paige v. The Board of Trade, 45 Ill., 112, upon the verdict rendered by the jury, The exemption in the amendment to thechar- fect in its practical operation that there

this court proceeded to investigate and can be reversed. ter of the Northwestern University, to the effect shall be noinequalityin the distribution

decide the questions there presented The complainant , in herevidence, tes. tion, belonging to or owned by said corporation of the burden - butit has always been

and arisingout of the by -laws of this cor- tifiesto numerous actsof personalvio- shall be forever free from taxation,for any and all recognized that lawsimposingtaxes were

poration. But in thatcase noquestion lence on the partofher husband ,which appares deunconstitutional and yoid, in so far just and equitable in proportion asthey

wasraised as to the power of thecourt were unjustifiable and without cause or property than that which is directly used for ed approximate such principles, and unjust

to entertain jurisdiction to grant the re- provocation ; and, if her evidence be ucational purposes. It was not competentfor the and inequitable as they depart from

liefsought. Inasmuchas weregard it true, there can be nodoubtbut a clear which was in force at the date ofthis amendment taxation was required to be levied by
General Assembly, under theConstitution of 1848, them . The general principle uponwhich

as obvious that appellant has failed to case for divorce was established . But, to grantan exemption so broad and sweeping in

disclose a right which entitles him to independent of ber evidence,on several its bharacter.

the constitution of 1848 was that of uni

therelief sought, wemust decline to re- occasions the marks of violence were dis required to be levied by the Constitution of 1848, tional and therefore to be construed
Thegeneral principleupon which taxation was formity, and exemptions were excep;

view and pass upon the action of the covered on her person by her neighbors; wasthat of uniformity,and exemptionswere ex
court below, in refusing toaward the often she complained to have received ceptional,and therefore to be construed strictly: strictly , and such is the general rule of

writ to compel the Board ofTrade to ad . blows from her husband.
Such exemptions are in derogation ofpublic right construction in regard to exemptions

mit him to membership in thatorgan

ization. The appeal will, therefore, be not as satisfactory as if witnesses had

Wbile this character of evidence is every reasonable doubtshould be resolved against from taxation . Cooley on Taxation, 146 ;

Sedgwick on Stat. and Const. Law, 632.

dismissed.

It not being competent for the General Assem . As is said in a recent case by the Su.

been produced who saw the blows giv- bly to make the exemption, the attempt was a

Appeal dismissed.

en ,yet the bruises and marks observed nullity, and the case is not affected by the provi- preme court of the United States — Tuck

er v . Ferguson ,22nd Wallace, 575, — " The

LEONARD Swett and Jonu J. HERRICK and sworn towerecompetenttestimony bidding the impairing of the obligation ofa con- taxing power is vital to the functionsof

for appellants. in confirmation of theevidence given by tract. governmen
t. It helps to support the

LAWRENCE, CAMPBELL & LAWRENCE and the complainant. It was also proven, social compact and give it efficacy. It

DENT & Black for appellee. that on two occasions, when the com ScholField, J. - This appeal is from a reaches the interests of every member

plainant returned to the house of the judgmentrendered by the Cook county of the community. It may be restrained

defendant, he allowed her to be assaulted court against certainlandsand town lots by contract in special cases for thepub

We are under obligations to Wm. T. in his presence;andinhisown house, in the towns of Evanstonand Will- lic good , where such contracts are not

BUTLER, of the Chicago bar, for thefol- on one occasion, as the evidence shows, mette, in Cook county, for delinquent forbidden . But the contract mustbe
pushed down stairs; and on another, taxes. shown to exist. There is no presump

lowing opinion : her hair was torn from her head , and

SUPREME COURT OF ILLINOIS.

Appellant's claim is that the lands and tion in its favor. Every reasonable doubt

her clothing badly injured by an inmate Where it

of the house, wbile, as one witness tes

town lots are exempt from all taxation , should be resolved against it.

exists it is to be rigidly scrutinized and
OPINION FILED JUNE 30, 1876. tifies,the defendant held the complain. which claim is based on the fourth sec

tion of an amendment to its charter, ap .
never permitted to extend, either in

NICHOLAS BERDEL v . CATHARINE BERDEL. ant so she could not deferd herself.
Appealfrom the Superior Court of Cook County. It is true the defendant, in his evi . proved Febʼy 14 , 1855,in these words: scope or duration, beyond what the

terms of the concession clearly require.

BILL AND CROSS-BILL FOR DIVORCE ON dence; positively denies every ,and all description, belonging to or owned by Itisin derogation of public right,and
CHARGES OF CRUELTY AND DESERTION . acts of violence,and says that henever said corporation,shall be forever free narrows a trust created for the good of

“ Bruises and marks observed and sworn to in any manner mistreated or abused the from taxation for any and all purposes."

(bywitness) were competent testimony in con : complainant, and testifies to misconduct
firmation of the evidence given by the complain . It is conceded by a stipulation , read in Bearing in mind this rule of construc

ant." on her part, and introduces other evio evidence on the trial in the court below tion , if it had been intended the Gen
2.- It is the peculiar provinceof the juryto dence tending to establish the truth of andmade part of the record , that the eral Assembly was to be empoweredto

reconcile the conflictin theproof and determine his own. Itwas, therefore, the peculiar lands and town lots , the taxation on exeinptall property , of whatever kind
the sideofthe complainant or the defendant ; province of the jury to reconcile the

and prejudice, and the record contains evidence all the evidence whether the truth was

and when this has been done free from passion conflictin the proof,and determine
from whichisincontroversy,“are leased by or description, as is assumed to be done

appellent to different parties on leases by the amendment to the charter, we

sufficient to sustain or justify the finding, the re .sult of the verdict must be regarded as final." on the sideofthecomplainant or the de- for a longeror a shortertime,andthat must suppose itwould have been so said

3. It was error to adınit evidence of complain. fendant ; and when this has been done, buildings or other direct appliances for guageof the constitution webave quoted,

noneof them are used or occupied for in unmistakable language. By the lan

ant's good character - her good characternotbeing free from passion or prejudice , and the education."
while a discretion is conferred on the

intrinsic strength or weight, could do no harm , record contains evidence sufficient to

and court will not reverse on that ground. sustain or justify the finding, the result
The question we propose to consider General Assembly, whether to exempt

hat shotis cely rae, error that works an injury of theverdictmust beregarded final.is,conceding that the clausewe have or not, and if it shall determine to ex

quoted from appellant's charter is , as it empt the amount of the exemption, it is

by ,
Aswas said (Coursey v. Coursey,60 Ills, seems to be, broad enough to compre- clearly restricted in the exercise of this

This was a bill for divorcebrought by 186) the jury hadthe witnesses before hend these lands and town lots,wasit discretion,to property for schoolsand

CatharinesBerdel against Nicholas Bero them , and have passed upon the weight competent for theGeneral Assembly, for religious and charitable purposes.

del , her husband. The bill charges the
of

under the constitution of 1848, which Property for such purposes, in the pri

defendant with acts of extreme and re It is , however, argned that the court was in force at the date of that enact- mary and ordinary acceptation of the

peated cruelty inflicted upon the person erred in permitting the complainant to ment, to grant an exemption so broad term , is property which is itself adapted

ofthe complainant, and also alleges de introduceevidence f good character in and sweeping in its character ? to , and intended to be used as an instru

sertion for the space of two years.
the neighborhood where she resided . It was provided by section three, arti mentality in aid of such purposes. It is

To the bill the defendant put in an The rule, as stated by Starkie , vol. 2 , cle nine, of that instrument : “ The the direct or immediate use, and not the

answer in which he denied each and page 364, is this : There are three classes property of the State and counties, both remote or consequential benefit to be

every charge therein contained He also of cases in which the moral character real and personal, and such other prop. derived through the means of the prop

filed a cross -bill, in which he charged and conduct of a person in society may erty as the GeneralAssembly may deem erty that is contemplated , houses, furni

the complainant with desertion , without be used in proof before a jury,each rest- necessary for schools, religiousand char- ture, grounds , etc. , to be actually used for

cause, for more than two years , upon ing upon peculiar and distinct grounds. itable purposes, may be exempted from educational purposes, may be said to be

which ground he prayed for a divorce. Such evidence is admissible, 1st, to afford taxation." for schools or for school purposes, but

To the cross-bill the complainant put in a presumption that a particular party has It is not claimed that appellant is, in property to be used in farming or manu

an answer denying the charges therein or has not been guilty of a criminal act . I any sense, a public corporation, but it is facturing, or in trade, is property for

them.

1.
." all.”
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RAILWAY

IN ONE STREET .

farming, for manufacturing, or for trade, 4 Ind.,86; Lowellv. Lowell, 1st Metcalf,fendants' company, authority to con. thence southwesterly,taking possession

andthe purpose to which the resulting 538 ; State v: Ross, 4thZabriskie, 497 ; struct and maintain a horserailwayover ofappellants' road, the distance ofthree

profits may be devoted does not change Wyman v. St. Louis, 17th Mo., 335. certain streets in the city, within certain blocks. Then turn short to the north

its character. So property owned by Our conclusion is that it was not com- limits. Some eight different streets , of westward one block along Harrison

corporations created for school,religious, petent of the General Assembly to ex which Adamswas not one. street to their line of road on Frank .

or charitable purposes, and property for empt from taxation property owned by In August, 1874 , complainant's com lin street, thus breaking appel.

schools, or religious, or charitable pur- educational, religious or charitable cor- pany, baving completed their road four lant's road nearly in the mid

poses,by no means necessarily mean the porations which was not itself used di- years previously, and theninthe prof de and rendering their franchise com

same thing . The ownership may extend rectly in aidof the purposes for which itable enjoymentof their franchise, pro . paratively worthless.

to all kinds of property authorized by the corporationswere created ,but which ducing some equivalent for their great The question then is, under the laws

the charter,whether it is such asis to be washeld for profitmerely, althoughthe outlay ,were met by an application of of this state , cana competing horse rail

actually used in connection with thepur. profits were to be devotedtotheproper this last constituted corporation to the way company, in an incorporated city ,

poses of the incorporation or otherwise ; purposes of the corporation. To the city council,requesting thatbody to pass acquire, by compulsion, tiile to or the

but propertyforthe purposes of the in. extent, therefore, that the4th section of an ordinance to confer upon the defend jointuse of the track and superstructure

corporation must be such as to be used the amendment to appellant's charter ant's companyauthority to constructand of another like corporation,and for the

in connection with thosepurposes. An approved February 14th, 1855, assumes operate a horse railway, to depart from express purpose of making the tracksso

accurate description ofthe property ,the to do so , it is to beconsidered void and their line of way already there establish- compulsorily taken a portion of itsown

tax upon which is in controversy, would of no effect, but no further. ed and operated therein, so as to occupy line.

seem to be, " property used for profit for The judgment is affirmed . Adams street, then occupied by com At first blush the proposition seems

the benefit of the University .” SIDNEY ŠMITH & Grant GOODRICH, for plainants. so indefensible as to cause no hesitation

The city council passed theordinance in giving a negative answer;As illustrative and in support of this appellant.

construction, the following cases, which, GEORGE 0. Ide & James P. Root, for permitting defendants to build and op Äppellees say this right, now claimed

though arising on the construction of appellee. erate a railway on Adams street to Har- by them , is, if not expressly, at least

rison street, and reciting therein that the impliedly conferred by chapter 66 R. S.
statutes, are equally pertinent to the con

struction of like clauses in constitutions,
We are under obligations to H. B. public interest forbid laying any more 1874, title “ Horse and Dummy Rail

may be referred to. Hopkins and L. Harmon, of the Peoria tracks on Adams and Main streets. The roads." p. 571.

In the First M. E. Church v. The City bar, for the following opinion :

defendant's company were authorized An examination of that act shows that

and empowered and required to run their private property, not property used and

of Chicago, 26 Ill . , 482, the question was SUPREME COURT OF ILLINOIS . cars onand over, and to use for that pur- occupied by the public, was alone inthe

whether under a statute exempting from
pose any and all the tracks and railsnow contemplation of the legislature when

taxation every building erected for the
OPINION FILED JUNE 30, 1876 . laidon Adams street and Main street, the act was passed.

use of any literary , religious, benevo.
lent, charitable orscientific institution, CENTRAL CITY HORSE Railway Co. v . FORT CLARK and to make the necessary connections If that kind of roads were thought of

with the same, "provided they should or designed to be included inthe act
a building was exempted of which the

third and fourth stories were in one large
Appeal from Peoria . first acquire, by purchase from the own ; why were they not named ? Section 3

ers or by condemnation or other legal provides, no such company shall have
room used exclusively for religious pur- THERIGHT OF ONE HORSE RAILROAD COM

PANY TO CONDEMN THE TRACK OF AN means, the rights to use and run over the right to locate or construct its road

poses, while the first and second stories
OTHER - MAY BE TWO HORSE RAILROADS said tracks and rails . "

were rented for compensation and the
To avail itself of this ordinance, the de- upon or along any street or alley,or over

proceeds applied to religious purposes, 1. CANNOT CONDEMN 4 Part of Road. - One fendant's company , in October, 1874, pre- city,town or
any public ground in any incorporated

and it was held the portion rented for competing street railroad.company cannot take, sented their petitions to the judge of the of the corporate authorities of suchlage without the consent

compensation was taxable,andthe por. fragment or a competing road in successful opera- Peoriacounty court, to proceed , accord city, town orvillage, nor upon any road

tionoccupied for religious purposeswas tion, and the most valuable part of it, and thus ing to the acts in force July 1st,1872, or highway .

not. The court said : The meaning of destroy in effect and usefulness and value the
respecting eminentdomain, to assess the It is a strained construction of this

the law is , as applied to religious build remainingfragment.

ings and furniture, that they mustbe appelleesmay, perhaps, by avery liberalcon

2. MAY PERHAPS CONDEMN THE WHOLE. — That damages to be paid complainant's com- statute to include within its terms,roads,

pany for taking and appropriating to the authority to construct which had been
used directly for sacred and not for sec.
ular purposes. It isnot enoughthatthe main act,condemn the entire road of appellants, use ofdefendant'scompanythe railroad granted by thecity ,andin actual use.

profits orincome of the secular usesare compensation therefor.

and appropriate it to their use, on paying just track, iron , ties and superstructure along We do not wish to be understood as

that portion of Adams street running holding one railroad company may not
to be applied to sacred purposes. When 3.TwoROADS IN ONE STREE - PUBLIC ACCOM

moneyismade bythe use of the build- MODATION. - Thatthere is no apparent reason why betweenMainstreetonthenortheast condemn the road of another,undera

ing, that is profit, no matter to whatpur: that of appellants, should notbe granied by the the three blocks numbered on the eas- | do. On this we express no opinion , but
an easement in this street,wholly independant of and Harrison on the southwest , fronting power granted by the legislature so to

pose that money is applied . It will be city authorities to appellees, ifthe public accom
observed that the wordsof the statute modation is notsufficiently subserved by this single terly side as 6, 5 and 33, and on the wes

we do ipsist, an established railroad be.
therein describing the building tobe madethestreetis wide enough foran another inde terly side as blocks 10 ,11, 32. ing a public institution, and useful only

The proceedings for condemnation in its entirety, cannot be cut up and sec
exempted , are, any building for the public accommodations.

4. LAND NOT IN ACTUAL USE. — In former de
were set for trial on October 21st , 1874 , to tionized by a competing road , acting

use of any literary or religioussociety,"

etc.,and theargumentthatthe fact
that cise or necesausthas helds thatlandi protein, actual preventwhich this bill was filed, alleging under the ordinance of a city council.

the profits derived from renting were be condemned ,clearly implying if it was in actu .

be a destruction of complainant's fran- haps, to condemn the entire road and

Proceedings might be instituted, per,

devoted exclusively to religious purposes subject to condemnation by another road. - [ED chise, and productive of irreparable franchise, and thus pass it over, as an
, not

showed that the rooms rented, as well as LEGAL NEWS.

the balance, were for the use of the re

damage to them .

Opinion of the court by BREESE, J.
entirety, to the competing road ; but

An injunction was prayed and granted. that one competing road can break it
ligious society , was equally as forcible The General Assembly of this State,

and rested on thesame premises as does on February 21, 1867, passed an act enti replication thereto, and on the hearing point, taking to themselves the most

An answer wasput in to the bill and a here and another there , at a different

the argument here that the property is tled , “ An act to provide for the con

for schools, orthe purposes of schools, struction of horse railways in the city of dismissed . Complainants appealed.
the injunction was dissolved andthe bill productive portions of theroad, and

although it is devoted to agricultural or Peoria," by which the corporations there
leaving the unproductive fragments to

other purposes entirely disconnected in namedwere authorizedandempow . raised upon this record , butconfine our: and have seen no authority giving coun
Weshall not discuss all the questions the first proprietors,we do not believe,

from schools, because the profits to be ered to construct and maintain borse selves to such points,the discussion of tenance to a doctrine in its operation so

derived from renting it are to be appro- railways along such streets in the city of which will be decisive of the case .

priated in aid of the University. Peoria, as the city council might au
unjust and at war with first principles.

It is not shown in any part of the And we are at a loss to understand how
In Pierce v . The Inhabitants of Cam- thorize .

case , where the fee in Adams street is this part of appellants franchise, occu

bridge, 2nd Cushing, 612, the statute ex: The city council, on October6, 1869, vested . We will assume it is in the city. pying the most populous and business

empted fromtaxation: " Thepersonal adopted an ordinance authorizingcom . The grant of an easement therein by the part of thecity, canbeoperatedjointly

property ofallliterary,benevolent,char: plainant to construct and maintainhorse city to the appellant was in 1869. That by these competitors. Butwhetherit

itable and scientific institutions,and railways along certain streets named of appelleeswasin1872andbefore the

such real estate belonging to such insti- therein, of which Adams street was one, companywas organized . The right of tant to inquire, as,in our opinion ,onecan or not be safely done is unimpor.

tutions as shall be actually occupied by thewhole length thereof. Complainant appellants was consequently prior in competingstreet railroad company can

them or bythe officersofsuchinstitu. duly organized asa corporation under time to any right claimed by appellee.
not take, by the exercise of theright of

tions for the purposes for which they were the act of 1867, built and equipped a
It would seem from the plot of the eminent domain, a fragment of a com :

incorporated . " horse railway along Adams street, and city of Peoria , made on exbibit in this peting road in successful operation, and

The plaintiff was a professor of math commenced operating the same,nearly cause, with the lines of these contesting themost valuable part of it, and thus

ematics and astronomy in Harvard Col three miles, in December, 1870, at a cost roads distinctly marked thereon, that destroy,ineffect, and usefulness, and

lege, and the house and land which he of eightthousand dollars. It wasthe appellants road extends fromsouth value,theremainingfragments.

but had been let to him at arent of$400 thatcity, and when the enterprise was street,by a straight line northeasterly to eralconstruction of the acts cited, and

a year, and thequestion was,whether inaugurated,it wasunderstoodtobe of Abington street, in closeproximity to oftheeminentdomainact,condemn the

of the statute. Itwasheld thatitwas financial view , and canonlyreachpro kailroad , andnear to the Peoria City ateit to theiruse,onpaying just com

not;that the occupation of a lessee was ductive results by continuing it in its Water Works, a distance,from its compensation therefor.

not 'suchanoccupationaswasintended entirety under exclusive supervision of mencementto itsterminus, of three Appellees say they seek only to takeby the statute ; but that it would have one authority and head .
miles as is alleged. the use of a small portion of appellant's

been otherwise if the building bad been In July , 1872, certain individuals be The width of this street is not noted track . Herein lies the insuperable ob

erected by one of the professors or offi- came an incorporation under the general on the map,nor is there any scale of feet. jection to this proceeding. " Take the

cere of the college, and had been occu- law, under the corporate name of the To the eye it appears to be a very wide whole, or pone, is the command of jus

pied by the plaintiff with thepermission " Fort Clark Horse Railway Company.” street, capable ,withoutdetriment to the tice and honesty. It is not at all like

of the college,and without having any Articles of incorporation were duly exe. public,of allowing spacesufficient for the case of an ordinary proceeding to

estate therein or paying any rent there. cated , and filed in the office of the sec two railroads, did the public necessity condemn private property for a railroad,

for. retary of State, and the usual license, demand greater accommodations than in which it would be no answer to say ,

Washburn College v. Com’rs of Shaw. by that functionary, to commissioners appellants' railroad could supply. take my whole farm , or the whole tract,

nee county, 8th Kansas, 344 , presented named therein, to open books for sub From the map we should judge the or none. In such case there would be

the question whether a quarter section scription to its capital stock. lines already established by these com no propriety in such a demand by the

of land heldby the plaintiff, which was In May , 1873, the report of the companies, are in a great measure ,compet. proprietors of the land. Here is wanted

a literary and educational institution, for missioners, filed in the office of thesec- ing lines, that of appellees being paral. | à portion of appellants’ franchise, the

the sole purpose of thereafter erecting retary of State, showed the entire stock lel with appellants' line for many streets, exclusive use of wbich by them gives

its permanent buildings thereon , but had been subscribed. The corporation the street next westerly of appellant's value to the whole franchise. There is

which was at that timeunimproved and was duly organized May 17th , 1873, terminus to Main street, a distance, judg. then , manifest propriety in sayin : to

unoccupied, was exempt from taxation whereupon the secretary of State issued ing by the eye, of near one -half of ap . the competing roads, take all or none.

under a clause in a statute exempting a certificate of incorporation. pellants road There is no apparent reason why an

from taxation, " all property used exclu. Before the organization of this com The proposition of appellees is, after easement, in this street, wholly inde

sively for State, county and municipal, pany had been perfected , and on August their road has reached Main ' street pendent of that of appellants, should

literary, educational, scientific, religious 6th, 1872, the city council of Peoria it shall be permitted to make a sharp not be granted by the city authorities to

and charitable purposes," and it was held passed an ordinance conferring upon a turn to the southeast along Main street, appellees, if the public accommodation
that it was not See also Orr v. Baker, railroad company, with the name of de- ' to its intersection with Ådams street, not sufficiently subserved by this sin
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gle road. The street is wide enough for able to it by any express provision of was ever expected any would be called equal of any in intelligence ,moral and

another independent track , without en the ordinance. It is not shown that all for, or that any would have been deliv- general information, These efforts to

croaching upon the public accommoda- of the boats belonging to defendant and ered had demand been made. What advance have resulted in an independ

tions.
for which rates bavebeen exacted , be . were these but " option contracts” in ence in thought and action that is en

The plausible plea of public policy longed to the original companies named the most objectionable sense ?—that is, tirely free from the control of mere

forbidding another track there, may be in the ordinance. Nor does the ordi- the seller had the privilege of delivering leaders. All are capable of judging and

a mere cover for a purpose. We see no nance assume to make the successors of or not delivering, and the buyer the acting for themselves, and usually cor

ground, legal, just or equitable,for this the former companies liable forthe rates privilege of calling or not calling for the rectly . The gesults of our efforts in be

grasping claim ofappellees,andit should charged againsttheir boats. There is, grain, just as they
chose. On the matur; half of educationand moral develop

not receive the favorable consideration therefore, absolutely nothing in the ority of the contracts they were to be filled ment should be accepted as highly satis

ofa court of justice and of equity . dinance that makes it obligatory on de- by adjusting the differences in the mar- factory.

It is unnecessary to cite authority to fendant to pay any rates or charges for ket values . Being in the nature of We see that when our young men

sustain these views; the principles find landing at the city wharf, and as this gambling transactions, the law will tol leave to seek their fortunes in other

a lodgment in every breast animated by view is conclusive of the whole case, we erate no such contracts. The judgment communities they ,from their training,

right, and justice, and equity .
will not now discuss other questions is for quite as much as it ought to be un education and development of character

So far as this court has heretofore raised upon the record .

der the evidence, and willbe affirmed. among us, areenabled to rank with their
spoken on this question , a reference may

The judgment will be reversed and the WILKINSON, SACKETT & Bean appeared associates, and some of them aremakingbe made to the P. P. & J. R. R. Co. v. The
cause remanded . for appellants ; McCorg, CULVER & BUT- their mark in competition with rivals

Peoria and Springfield R. R. Co. , which
Reversed and remanded . LER for appellee.

who have apparently had superior ad
was an application to condemn lands be

James H. DAVIDSON, St. Paul, General
longing toone company, for the track of Solicitor for K. N.L. Pkt. Co. vantages. This should be to us a source

the other. It was held that land not in JUDGE WALKER CONGRATULA- of gratification, as it is the natural re.

John H. WILLIAMS, Atty ., Quincy, Ill .actual use, or necessary for the use of a flection from our social organization.

railroad ,might be condemned ; clearly & MARCY, Attys for appellee .
0. P. Bonny, City Atty . ,ADAMS, WHEAT TED .

We have reason, therefore, to believe

implying, if it was in actual use for their The immediate neighbors of a public that although our institutions lack in

track or appurtenances, it was not sub man have facilities for judging of his pretension, they have a solid basis, and

ject to condemnation by another road . SUPREME COURT OF ILLINOIS . true worth which the public at large formed minds, whether for the profesare well calculated to develop well

Competition - an honest, healthy com

have not, and therefore their judgment sions, business, or for other pursuits.

petition is productive of good . The OPINION FILED JUNE 30, 1876.

law affords no aid to that kind of com is entitled to more weight than the judg- And whilst we do not have overgrown
AQUILA H. PICKERING et al v. HENRY CEASE .

petition which claims the right to crush
ment of others. It is with pleasure that wealth,competencyis enjoyed bymany

a competitor to advance a rival interest. Appeal from Superior Court of Cook Co. we clip from the Rushville Times of the our midst.And whilst we have highand extreme poverty scarcely exists in

We are satisfied the injunction should

not have been dissolved , but thesame
SPECULATIVE OPTION CONTRACTS IN GRAIN 7th instant, the following account of the moralworth,wehave but little depraved

should have been perpetuated. If ap UPON THE CHICAGO MARKET HELD TO reception given to Judge Walker on the and viciouspopulation. Our social or

pellees desire to possess this franchise Opinion by Scott, C. J. occasion of his re - election , upon his re- ganization contributes more to happi

ness and real enjoyment, than would
and property , already devoted to public

use, let them institute proceedings to
This controversy arises out of grain turn from Mt. Vernon : wealth with its follies and its splendors.

transactions between the parties , about
that end A very pleasant incident occurred at We, I think I may say, occupy a high

For the reasons given , the decree is which there does not seem to be any se-the close of the ratification meeting,moral position ,and enjoy a fine social

reversed, and the cause remanded with riousmisunderstanding, except astotwo Saturday night,which hadno connec development. Our community is har

directions to reinstate the bill , and make bushels for delivery in August

, and evening. As Judge Walker had justre feuds and strifes. We are freefrom vain

H. B. Hopkins, L.HARmon and John another for a like amount for delivery in turned from Mt.Vernon , and ourpeople and empty pretentionsandignorant aroHough for appellants. September. An amount was admitted to having bad no opportunity to congratu- gance, and kindness and charity is the

H. W. Wells for appellees.
be due on former transactions, for which late him on bis unanimous re election rule with our people. And I have al

the Court rendered judgment in favor of to the supreme bench, it was decided to ways esteemed myself fortunate to have

plaintiffs and against defendant, Cease, improve theopportunity and give him a livea in such a community .
OUR thanks are due JAMES H. DAVID- who was the only defendantserved with serenade. Theannouncement was made To the efforts of my neighbors and

Bon, general solicitor of the Keokuk process. Plaintiff's claimed that a larger at the close of the meeting, and every friends of the town and county, I am

Northern Line Packet Co., for the follow- sum was due on the previous transations, body , irrespective of party,were invited largely indebted for the public confi

but the amount was not considerable, to join in honoring our respected citizen . dence and honor that has been so re

ing opinion :
and probably the sum found by the Court A large portion of the crowd formed in peatedly conferred upon me. Your un.

SUPREME COURT OF ILLINOIS. is nearly if not entirely correct. That, to line, headed by the Beardstown band, selfish friendship and trust naturally in

however , is not the matter in dispute. and marched to the residence of Judge spired confidence amongst the people of
OPINION FILED JUNE 30, 1876. It has reference only to the two last Walker. On arriving there, the band other counties, and in fact throughout

The KeoKUK NORTHERN LINE PACKET Co. v . The transactions in corn,and it is in regard proceeded to play a nationalair,atthe the State. You contributed largely
CITY OF QUINCY . to those items that plaintiffs bring the conclusion of which Judge Walker made twice to my election to the office of Cir

the case to this Court on appeal .WHARFAGE ON VESSELS - TONNAGE TAX
hisappearance on the portico. Hon . S. cuit Judge. You have lent efficient aid

IS IT CONSTITUTIONAL.
Upon the theory that plaintiffs made P. Cummings stepped forward, and in- to my election three times to a place on

An ordinance of the city ofQuincy requirescer- purchases for defendants of corn for troduced him to the crowd,and said :
the Supreme Bench of the State. And

tain vessels to pay wharfage, according to the August-and September delivery, still, in JUDGE WALKER : We, your neighbors the last election to that position was con
tonnage ofthevessels. The court holds thatthe view of theevidence, the judgment is and friends,irrespective of party, have ductedina manner the most gratifying,

terms of the ordinance, andtherefore declines to quite as large as it ought to be. Had come to congratulate you on your unan- not only by my neighbors and acquaint
pass upon the question of the constitutionality of plaintiffs sold the corn at the highest imous re -election to the office of Judge ances, butby the whole district. It isthe ordinance.- [ ED . LEGAL NEWS.

market price after the alleged purchases, of the Supreme Court of tbe State of Il- sufficient to satisfy the highest laudable

Opinion of the Court by Scott, C. J. there would have been but little if any linois . You have our warm congratula- ambition . It has impressed me with the

Elaborate arguments have been made loos sustained. Whether they were di- tions.
deepest and mostabiding gratitude ; and

on thevalidity of an ordinance of the rected to do so by defendants wasa JUDGE WALKER'S REPLY , it will stimulate me to unremitting ef

city of Quincy that establishes a sched- question of fact, to be found bythe Court

Friends and fellow -citizens : I sincerely fortstosodischarge my duty as tobe
ule of charges for landing atthe public towhomthe cause was submitted.On thank you for thecomplimentconferred worthy of such liberal and flattering con .

wharf of the city of “ all boats and wa this question thetestimony was flatly con by this token of your respect. I am un.
fidence. Next to a consciousness ofbeing

ter crafts therein mentioned.” But it tradictory. Ifthe courtadopted thetheory able adequately to express myfeelings, right,and
myselfrespect. I value the

will not be necessary to discussthat of the defendants, the judgment is war
butbe assured that I highly appreciate confidenceand esteemofmy friends.

question in the present case. rantedby the evidence. Clearly it was the thisexpression of your friendship
and Andfewmen have apparently had more

One objection insisted upon goes to province of the Court todetermine good will. Having since my boyhood reason to be well satisfied with such

thefoundationof the action andis fatal whichwasthe better evidence on that lived in this community,and been iden- manifestations . I am deeply sensible

tothe present judgment,nomatter what question,and we see no reason to be dis- tified withit, the complimentpossesses ofyourpastand presentkindness, and I

construction mightbe given to the ordi. satisfied with the conclusion reached .
the greater value.

should be recreant to every principle of

The rates of charges for landing But there is another consideration
I came to Rush ville over forty years honor if I should fail to labor to be wor

at the city wharf are specifically for the that is fatal to a recovery in any event, since I was not then nineteen years of thy of my friends at home and abroad.

landing of each packet boat belonging to so faras the twolast deals are concern- age ; and likeall others who immigrated Ishall therefore apply myselfto the dis

certain packet companies named in the ed. There is nosufficient evidence that to the State at that day, I was poor,and charge of every duty that may devolve

ordinance, and there is also a provision, any grain was in fact bought for de dependent alone on my own efforts and upon me in the future.

all persons plying “ tow.boats," and all fendants for delivery in August or Sep- the good will of my neighbors for suc Having lived long and happily among

persons landing transient boats or wa tember.So far as anthing is proven, cess in after life. And to the partiality you, it is my fervent desire to be able,

ter crafts," shall be required to pay cer the alleged purchases are purely ficti- and friendship of my fellow citizens I during the remainder of my days, to par .

tain charges, according to thetonnage of tious : The grain plaintiff bought of owe all that I may have accomplished. ticipate in the enjoyment of your pros

the vessels.
Hutchinson was immediately sold back The confidence reposed, and the encour- perity and happiness. And I hope that

Thedefendant company was running to him . It was not paid for, nor was it agement extended , have at all times you may be enabled, not only to maintain

a regular line of packet boats, but was expected by the parties it would be call . stimulated me to diligent effort not to the high , moral, social and intelligent

not one of the companies named in the ed for or delivered . The parties were forfeit the trust thus extended .
position you have attained , but be able to

ordinance which were required to pay merely speculating in difference as to I have been one of you from the time progress to a still higher development.

the rates fixed for the privilege of land the market values of grain on the Chica our county and the surrounding country I again thank you for this expression

ing at the city wharf, nor does its boats go market . Such contracts are void at was almost a wild , uninhabited and un- of your friendship.

come within the definition of low -boats common law, as being inhibited by a cultivated . But it now possesses the

or transient boats which are to be sound public morality. They were in beauty bestowed by improvement and When the Judge concluded his re

charged rates in proportion to their ton- no just sense contracts, with the privilege which confers the abundance and com- marks, he cordially invited the crowd in,

nage. of the seller to deliver at a future day. fort that is the natural reward of the when they were sumptuously treated to

The ordinance does not, by its terms, Time contracts are of daily occurrence, toil , the privation and patience our peo- a repast of the good things to satisfy the

apply to all packet boats, but only to and must ofnecessity be in commercial ple have endured . This condition of

inner man .boats of certain companies named, and transactions. Agreements for the future things has been produced by the almost

to tow boats and to transient vessels. delivery of grain or any other commodi- heroic effort of our people. Nothing

An attempt was made on the trial to ty are not prohibited by the common short of indomitable will, sustained by

OUR LEGAL AND CONVEYANCING BLANKAprove defendant was the successor ofthe law , nor by any statute of this State, nor steadiness of purpose , could achieve such

companies named in the ordinance , but by any policy adopted for the protection results.
- We are now printing all our blanks on

the proof is by no means satisfactory to of the public. What the law does pro . I have witnessed the erection of our | Byron Weston's linen paper, which will

establish that fact. Conceding the fact, hibit, and what it deems detrimental to churches, the establishment of our bear folding and re -folding without

however, wearenot inclined to holdit thegeneral welfare, is speculating in dif, schools, and other public institutions. cracking or breaking, and is pleasant to

would subjectdefendant to thepayment ferences in market values. The alleged Youhaveadvanced education on a firm writeupon. Theseblanks will be fur

of the wharfage rates established. The contracts for August and September,come and solid basis, and have practiced pure

defendant's company is a new organiza- within this definition . No grain was ever morals and disseminated useful informa- nished at the office for seventy - five cents

tion , and the rates fixed are not charge- | bought and paid for, nor do we think ittion, until to-day this community is the a quire.

nance.

1
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struction of the acts cited and of the an elementary text book . Our law of shares at all events, but only to use due

EWS. eminent domain act, condemn the entire Original Acquisition , which embraces and reasonable diligence in endeavoring

road of the appellants and appropriate topics familiarly known by the name of to procure them . (Fletcher v. Marshall

Lerbincit .
it to their use on paying just compensa- Occupancy and the Confusion of Goods and another, 15 M. & W.755. )

tion therefor ; that there is no apparent and of Gifts, receives in these pages a If a stockbroker has received money

reason why an easement in this streei, more ample treatment than any writer to invest in shares, and does not deliver
MYBA BRADWELL Editor .

wholly independent of that of appel- has bestowed. With the law of Sales it them within a reasonable time , his prin

lants , should not be granted by the city is different -- for here he has been aided cipal can recover against him in an ac

CHICAGO, JULY 15 , 1876 . authorities to appellees, if the public by the larger works of Story and Benja tion for money bad and received ; and

accommodation is not subserved by this min-that by pursuing independent where by the usage of a particular mar

single road , the street being wide enoụgb methods, making ample use of materials ket there are fixed days for the settle
Published EVERY SATURDAY by the

for another independent road. In this collected from all other accessible ment of all transactions between brokers

CHICAGO LEGAL NEWS COMPANY, care a temporary injunction was granted sources, and constantly investigating the and their principals, a reasonable time

by Judge Burns, of the twelfth circuit. reported cases for himself, he bas care. for the delivery of shares bargained for

Judge Cochran being interested in the ully prepared an ex position of the law is until the next of such settling days.

decision of the case, Judge Tipton , of of Personal Property, which we may (Fletcher v. Marshall and another, 15 M ,

-TWO DOLLABS por andam, in advance Bloomington, went to Peoria and tried fairly call his own; the leading object & W. , 755.)
Single Copies, TEN CENTS,

the case .
He dissolved the temporary being, if it were possible, to furnish with A purchasing broker represents that

injunction and dismissed the bill , which in the space of some four hundred and the person whose name is on the ticket

We call attention to the following decision is wholly reversed by the Su- eighty pages, a better working treatise which he issues is bis principal ; that he

opinions, reported at length in this preme court. For the purpose of getting on the subject for English and American has authority to accept the transfer on

issue : an early decision , the case was taken on lawyers than hasbeen hitherto presented. that person's account, ad to bind him ;

LIQUOR SUITBy Wife to Recover Dam appeal to Springfield instead of Ottawa. Mr. Schouler is one of themost careful of and that the person is capable of accept

- The opinion of the Supreme There are several very important ques . text writers ; his works are the result of ing the shares. ( Merry v. Nickalls, L.

Court of Illinois, by SHELDON, J., hold- tions decided in this case. One is, that years of careful study . He will not, as Rep. 7 Ch . 733 ; L. Rep. 3 E. & I. 530. )

ing in a case where it is alleged that the if a horse railroad , in the street, of an is the case with too many of the men of When a bruker on the Stock Exchange

intoxication was caused in whole by the incorporated company is notsufficient to the present time , who assume to be law becomes a defaulter, through the bank.

defendant, and the proof is that the in properly accommodate the public, that writers, make a book in a few months at rupty of his principal , but is re-admit

toxication was caused only in part by the council may give authority to an- the command of some law publisher . ted on payment of a portion of his lia

the defendant, that a recovery may be other to lay down a track in the same Law books are being made with too bilities , he is not thereby released from

had ; that the action which was brought street. Another is, that one horse rail . great haste . It is really a pleasure to his liability for the remainder, and

under the act of 1872 was not defeated road company cannot, by the exercise examine a new law book which shows therefore has a right to prove for the full

by the revision of the statutes of 1874 ; of the right of eminent domain , con the marks of honest labor, as does the amount against the estate of his princi .

that to support a finding of exemplary demn the track of another competing work before us. In mechanical execu- pal . ( Lacy v. Hill (Crowley's Claim ), L.

damages there must be a finding of ac- road by piece-meal . tion , it is fully up to the high standard Rep. 18 Eq . 182 ; Lacy v. Hill (Scrim

tual damage. From this opinion Judge
WHARFAGE ON VESSELS - TONNAGE Tax .

of the house from which it emanates, geour's Claim ) , L. Rep. 8 Ch . 921.)

BREESE dissents, believing that instruc
-The opinion of the Supreme Court of

The undisclosed principals of members

tions one, three and five for plaintiff
this State, by Scott, C. J. , declining to

CONTEMPT OF COURT.-A certain podp- of the Stock Exchange can enforce the

should not have been given , and that the ous judge fined several lawyers $10 each

pass upon the constitutionality of an or- for contempt of court. After they had
contracts made by their agents. (Max.

damagesare excessive, as plaintiffknew dinanceof the city of Quincy requiring paid their tines,a steady-going old attor-ted v.Paine ( second action),L. Rep.4
the babits of her husband when she mar :

certain vessels to pay wharfage accord - ney walked gravely up to the bench and Ex. 203 : 6 Ex . 132 ; Grissell v. Bristowe,

ried him . In this connection we would ing to their tonnage, asthe vessels ofthe laid down a $ 10 bill.
What is that for ?” L. Rep. 4. C. P. 49 ; Langton v. Waite, L.

refer our readers to the opinion of the inquired the judge. For contempt, Rep . 6 Eq. 165.)

Supreme Court of Iowa, construing the of the ordinance . In a number of cases you for contempt.”

appellants do not come within the terms your honor." Why, I have not fined

I know that,” said
Stock.jobbers are principals, and per

liquor law of that State, published in 8 ordinances of a like character have been the attorney, “ but I want you to undersonally liable upon the contracts into

Chicago Legal News, 324.
tested in the federal court, and in every this court all the time, and I am willing | 6 Eq., 641 ; L. Rep. 4 Ch . , 441 .

stand I cherish a secret contempt for which they enter : Cruse v. Paine, L. Rep.

BOARD OF TRADE - POWER TO EXPEL instance decided to be in conflict with to pay for it." - Ex.

MEMBERS – JURISDICTION OF COURT. - The the constitution of the United States. An action by a stockbroker against his

opinion of the Supreme Court of this We have no doubt this ordinance will
Dr. Kenealy is now elaborating a

principal for an indemnity is founded

State by WALKER, J , holding thata court be decided to be unconstitutional by our scheme for combining in his own person
on the ordinary and general principles

has no power by mandamus to compel Supreme Court, when it passes on that thefunctions of all the law courts,local, of common law with regardto implied
the Board of Trade of Chicago to restore question. national and international . Before indemnities ( Duncan and another v. Hill;

a member who has been expelled . OPTION CONTRACTS. The opinion of long," he modestly says, he will establish Duncan and another v. Beeson, L. Rep.

Practice in Divorce Cases. — The opin the Supreme Court of Illinois, by Scort, a “ High Courtof Arbitration ,” to which 8 Ex., 242 ; Taylor and another v. Stray,

2 C. B. , N. S. , 175, 197 ; 26 L. J. , 185, 287,
ion of the Supreme Court of Illinois, by C. J. , holding that speculative option all persons who have differences may re

CRAIG , J. , upon several questions ofprac.contracts, or, as they are sometimes call- sort,
Lacey v. Hill (Scrimgeour's Claim )

if they thiuk proper. " The per

tice in divorce cases .
ed , “ betting on the price of grain at a sons who thus think proper will “ sim . L. Rep. 8 Ch ., 921 ) . Where a stockbro

EXEMPTION OF THE PROPERTY OF AN IN- future time,” are illegal and void . These ply have to enter into an agreement to ker is subjected to loss by reason of his

TITUTION FROM Taxation .—The opinion gambling grain contracts have seriously abide by the award of Dr. Kenealy, the baving entered into the contracts made

of the Supreme Court of this state, by injured the character ofourmarket with judge.” He observes, very pointedly, bv him on behalf of his principal , there

SCHOLFIELD, J. , holding that the exemp- the farming community . They have put that “this award will be legally binding is an implied promise on the part of his

on both parties. ” Although the costs principal to indemnify him (Duncan and

tion in the amendment to the charter of the market up and down, without any

the Northwestern University, to the ef- regard to the true value of grain . It is are to be almost nominal , “ justice will another v. Hill ; Duncan and another v.

fect “ that all property , of whatsoever to be hoped that this decision of the Su- be fairly and honestly administered .” Beeson, L. Rep. 8 Ex. , 242 ; Taylor and

kind or description, belonging to or own preme Court will exercise a healthy in. Parties may argue their own case, but another v.Stray ; Lacey v. Hili (Scrim

counselwill not be allowed to appear.” geour'sClaim ),L. Rep.8 Ch.,921 ; Lacey

ed by said corporation , shall be forever fluence over the market.
We would recommend the learned doc- v. Hill ( Crowley's Claim ), L. Rep. 18 Eq.

free from taxation for any and all pur. tor to read and perpend the case of The 182 ) . Where a stockbroker is subjected

poses, ” is unconstitutional and void, in
Queen v. U'Connell and others." — Ex.

Recent Publications .
to loss by reason of a default of his own,

so far as it attempts to exempt from tax there is no promise which can be im

ation any other property than that which A TREATISE ON THE Law of PERSONAL PRINCIPLESOF THE LAW RELAT- plied on the part of his principal to in

is directly used for educational purposes ; PROPERTY. Vol. II. Embracing Orig. ING TO THE STOCK EXCHANGE demnify him , Duncan and another v.

that it was not competent for the Gene inal Acquisition, Gift, Sale, and Bail AND 20 THE SALE OF SHARES. Hill ; Duncan and another v. Beeson ,

ral Assembly, under the Constitution of ment. By James Schouler, author of
L. Rep. 8 Ex , 242 .

“ A Treatise on the Law of the Domes 1. – PARTIES TO THE CONTRACT.

1848 , which was in force at the date of
tic Relations." Boston : Little, Brown

Loss suffered by a defaulting broker,

this amendment, to grant an exemption & Company. 1876. Sold by E B. My (a. ) Principal and Agent . in consequence of the rule of the Stock

so broad and sweeping in its character. ers, Law Bookseller, Chicago. A principal who employs his broker Exchange, that a defaulter's transactions

THE RIGHT OF ONE HORSE RAILROAD The former volume of the author on to deal for him on the Stock Exchange shall be closed at market prices immedi

COMPANY IN A CITY TO CONDEMN The personal property was issued three years is bound by the customs of that market, ately on his failure, is not such a loss as

TRACK OF ANOTHER—Two ROADS IN ONE ago. We then announced that, in order though personally ignorant of them : will entitle him to sue bis principalupon

STREET. — The opinion of the Supreme to complete the work according to the (Grissell v. Bristowe, L. Rep. 4 C. P. 49 ; an implied indemnity , Duncan and an

Court of Illinois by BREESE, J., holding original plan, another volume on title Sutton v. Tatham , 10 Ad. & E. 27 ; Chap other v. Hill ; Duncan and another v.

that one competing street railroad com- would be required. The first having man v. Shepherd ; Whitehead v. Izod, L. Beeson , L. Rep. 8 Ex . , 242 .

pany cannot take,by tae exercise of the been received with universal favor by Rep. 2 C. P. 228 ; Taylor and another v. When a stockbroker has bought scrip

right of eminent domain , a fragment of the profession , the author bas carried Stray, 2 C. B. , N. S. , 175 and 97 ; 26 L. J. certificates on the Stock Exchange for a

a competing road in successful operation , out his original plan , and produced the 185, 287, C. P, Maxted v. Paine, L. Rep. , principal , which scrip is afterwards re

and the most valuable part of it, and second . Mr. Schouler says, pursuing, as 6 Ex. 132 ; Bayliffe v. Butterworth , 1 pudiated by the directors of the com

thus destroy in effect and usefulness and before, a natural order ofprogression , he Ex. 425. )
pany on the ground that it was issued by

value, the remaining fragment; that ap- is enabled in this volume to give to the The contract of a stockbroker with his the secretary without authority , the prin

pellees may, perhaps, by a liberal con- I leading topics the full space needful for | principal is not to procure the required | cipal cannot recover fr his broker the

C. P.;
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RIGHTS OF SELLER THEREIN-WHO TO SUF

FER BY FRAUD PRACTISED - ESTOPPEL .

FOR GENERAL RELIEF.

MENT BY NIL DICIT AND DEFAULT - DIS .

TINCTION .

FOR NON - COMPLIANCE WITH RULE.

-TITLES

TOO BROAD - CONSTITUTION - PRESUMP

TION .

43. – Benjamin F. Logan v. GeorgeMu. the auditor of public accounts. Verdict, braced in the title can be taken out, and by a trust deed . On the back of the

342

money paid by him forsuch scrip: Lam- is legitimate, and commissions for ser- fraud in a sale, to vitiate it, wherethe for the purpose of defeating the libeled
bert v. Heath, 15 M. & W. , 486 .

vices therein can be collected . property remainswith the former owner. candidate .

The principal ofamining share broker 44.-T. W. & W. R. R Co.v. Jerry Gil- notwithstandingthe good faith ofthe publish facts ;but the character and rep:
This is fraudulent in law, as to creditors, 5. The publisher of a journal may

cannot resistpaymentof the money paid

by the broker on his behalf, on the
vin . - Error to Pike.—Opinion byDick parties. The lawrequires, so far as pos- utation ofa candidate for office are as

ground that the money was paid in pur
EY , J. , affirming.

sible , some notice of a change of posses- sacred as those of any other citizen , and

suance of a wagering contract, illegal DELIVERY OFGRAIN SOLD CONDITIONALLY- sion as to goods sold . should be equally protected .

under 8 & 9 Vict. c . 109, s . 18 : Rosewarne
John Alsop v . Mary Eckler et al. — Error

6. Nor is it any excuseto say that the

v. Billing, 15 C. B. , N. S. , 316 ; 33 L. J.55,

C. P.
STATEMENT. – One Smith contracted

to Effingham.- Opinion by BREESE, J. publisher supposed he was rendering a

service to the public, to defeat a candi.

There is an implied request by the with Gilvin for wheat, to be loaded into reversing and remanding. date by such means.

principal of a share broker to the share a car furnished by Smith for that pụr- CONDITIONAL DELIVERY OF DEED - PRAYER

broker to pay the amountdue under the pose, but not to be removed until judg

55. -John K. Fanning et al. v . Andrew

contract, and an implied promise to re- mentwasmade. Smith , before thegrain SI in
Russell , agent.- Error to Morgan.

imburse him : Rosewarne v. Billing,15 was loaded, obtained a bill oflading expectation of death , caused his son ,

Opinion by DICKEY , J. , affirming .

C.B., N. S., 316 ; 33 L J,55, C. P.;Chap- from theR. R. agent,on hisrepresenta- whoheld the legal title , to execute to STRIKING PLEAS FROM THE FILES JUDG :

man v. Shepherd, Whitehead v. Izod , L. tion of the purchase . On this bill , as col. his daughter, the mother of the infant

Rep. 2 C. P. 228 ; Taylor and another v. lateral security , he obtained money from appellee, a deed to certain lands. As to
Stray, 2.C. B. N. S., 175, 197 ; 26 L. J. , 185, a bank , giving a draft on a firm in Toledo. the actual delivery, the evidence was STATEMENT. Pleas stricken from the

287, C. P.
Gilvin , knowing nothing of Smith's do contradictory. But the daughter baving files — Judgment by nil dicit, for $8057.90 .

An unlicensed sbarebroker can recover ings herein, loaded up the wheat,mean: died , appellant brought suit in equity to Held,

the money he haspaid 0 :1 his principal's while, and, afterward ,hearing of Smith's cancel the deed, alleging no delivery of Hel. Thatwhere pleas are stricken from

behalf,but notanycommission for his havingabsconded, removed the wheat it, and praying protection to hisposses- the files, and the evidence heard on the

labor :' Smith v. Lindo, 4 C. B.,N. S., 395 ; again from the car into his warehouse. sion. Thecourtdismissedthebill,al. motion is not preserved by bill of excep.

27 L. J. 196, C.P .; 5 c. B.,N.S. , 587 ; 21 The draft being protested , therailroad though praying generalrelief,likewise. tions, the Supreme court cannot review

L. J. 335, C. P.; Cope v. Rowlands, 2 M. company paid the amount,and sued Gil- Held , this action ofthe court below .

& W. , 149. vin to recover ihe damages to them . 1. That, if there had been a delivery 2. Where pleas are stricken from the

By ' a usage among sharebrokers who Being defeated ,they brought error. Held , of the deed, yet it wasaconditional de files, ajudgment bynil dicit is the prop

are not members of the Stock Exchange,
1. That Smith having received the car livery , namely : to take effect on his er practice ,because here there has been

similar to that which prevails on the from the company, and havingputit death only,and thatthis condition may an appearance entered ;whereasa default

StockExchange the names of their prin into the possessionof Gilvin , and the be enforced ,althoughit be not express- is only properwhere there hasbeenno

cipals are not disclosed. That course of conditionon which the title was topass ed in the deed , [it being a condition of appearance.

business is authorized by any person toSmith having utterly failed, there the delivery,and not of the conveyance, Isaac R. Bennett v. William Pierson.

who thinks proper to deal in the market
never was a delivery to Smith , and the is the principle of the decision , evident

Error to Morgan .-Opinion PER CURI •
where it prevails. The broker who en grainwas all the while in the possession ly, althoughnotthe exact language of

AM , affirming

ters into a contract in that form becomes of Gilvin ,and he had a right, at any court).

liable upon the bargain ; and if hehas time, on breach of condition, to restore 2 That, under the general prayer for DISMISSAL OF APPEAL IN CIRCUIT COURT

topay,through his principal's default, the grain to his warehouse again, with relief, the courtcould enjoindisturbance

hecanrecover the moneyfromhis prin: out notice toanyone.
of the possession , although denying the Held, That where, in case of an appeal

cipal : Smith v. Lindo ,4 C. B. , N. S., 393 ;
2. The doctrine of estoppel cannot ap. specific prayers of the bill. from the decision of a justice of the

5 C. B.,N.S.
,587; 27 L. J. 196,335,'C. P.; Phy: silice hewaspor privy,inanyway , 47. –Andrew Binz v. Hannan G. Weber, peace,the Circuit court enters a rulefor

Taylor and another v. Stray,2Ć. B., N.8., to thedeception practised by Smith.

175, 197 ; 26 L. J. 185, 287, C. P.

3. The loss was caused by the negli Error to St. Clair.- Opinion byWat: anadditionalappeal bond, which rule is

not complied with, the case should be

gence
KER, J. , affirming.

of the railroad agent in giving a

It is a question ofevidence whether bill of lading for grain not, in any wise, CONSTITUTIONALITY OF STATUTES

dismissed for the non-compliance.

the party who sells stock meant to hold in hispossession or control; and , there 60.- N. Leroy v. City of Springfield.

the broker only responsible, or to have fore , the company must bear it,
Error to Sangamon. Opinion by

also the security of the principal, the 4. Even if both the bank and the rail. STATEMENT.-This case involves the BREESE, J. , affirming.

rules oftheStock Exchange not taking road company on the one hand,and Gil . question, simply, of the constitutionali- STATUTE OF LIMITATIONS - PLEADABLEBY
away the right to choose to what per vin on the other, were equally innocent, ty of a private law authorizing Belleville

son credit shall be given : Mortimer v. the rule is, that in such a case, the party and Mascoutah to subscribe to a railroad

M'Callan , 6 M. & W., 58. must be the loser who gave credit to the according to the title of the act. But STATEMENT.-Action in 1875, for per

When a stockbroker is bound by the knave.
the body of the act also embraced Nash sonal injury by a defective sidewalk , in

Stock Exchange rules to pay the price of 5. No man can be deprived of his prop- ville, although the title did not The 1872. Statute of limitations pleaded by

shares duly bought by him for a princi- erty except by his consent or forfeiture. Senate billincluded the latter place also, the city, successfully. Held,

pal, and does pay accordingly, it is no If he has acted in bad faith therein , as in the title; but it seems the House, in 1. That a municipal corporation may

answerto his claim for repayment that to a third party, he may, on the princi- passing it, dropped thelatterpartofthe plead against a private citizen, or in any

awinding -upproceedingsubsequent to ple of estoppel, berequired to surrender titleby some accident. Tax was levied suit, the statute oflimitations, or any

the contract of sale has rendered a com . it to a party deceived by him . Other in the town of Mascoutah, to meet the other defense available to an individual

plete legal transfer of the shares impos- wise , he muist consent. interest of the bonds issued there. De party .

sible, without the leave of the court : 6. Smitb , never having acquired any fendant paid the tax under protest,and 2. ' That the statute begins to run

Chapman v. Shepherd, Whitehead v. title, could not give title to the R. R. or brought an action in the Circuit court. when the injury was first received ,

Izod, L. Rep. 2 C. P., 228 ; Taylor and an- the bank . Losing the case, he brought it to the Suwbether the full results were then ap

other v . Stray, 2 C.B. , N. S.,175, 197 ; 26 parent or not.L. J. , 185, 287, C. P. - The London Law 48. - County of Piatt v David Grumley. preme court. Held,

Times. -Error to Piatt.-Opinion by SHELDON, 1. That every presumption of regular. 63.--John Steinmetz et al. v . AnnaB.

( To be continued .) J. , reversing and remanding. ity must prevail as to an act signed by Lang et al.- Appealfrom Cook .-- Opin .

AUDITOR'S CERTIFIED LIST OF SWAMP LAND
the speakers of both houses and the gov . ion by SHELDON, J., reversing and re

manding ; Scott, Ch . J.,dissenting.

2. That in the absence of the original

SUPREME COURT OF ILLINOIS.
STATEMENT.--Inejectmentforswamp bill from the secretary's office, the print- ERASURE OF INDORSEMENT ON PROMISSORY

lands, by the county against Grumley, ed copy must guide the court.

FIELD, JUNE 30TH , 1876. the court rejected, as evidence for plain 3. That where a bill is broader than

tiff, a listof swamplands certified
toby the title, ifthe partwhich is not em :

STATEMENT. – A promissory note was

( Continued from page 336. )

presented against Lang's estate, secured

sick , et al.-Error to Logan . - Opinion
accor gly , for Held

by CRAIG, J., affirming.

That, bythe termsof the statute, such yet leave a sensible and complete law, note, was the following indorsement,

list is competent evidence - as much so
as to the matters actually included by erased by a pen :

the title, this must stand as constitution “ Release of trust deed ,by which this
CONTRADICTORY EVIDENCE- CREDIBILITY as patentsfor school lands. al and valid ; and the law will only be note is secured ,made and delivered by

STATEMENT.-Appellees were commis

45.- Leonard Thompson v. William T. adjudgedvoidas to the part not inclu- order of holder . " . Signed by the holder

Wilhite .-Error to Green .-- Opinion by ded in the title ,
(who had since died ),and his attorney .

sion merchants, and as such, bought
Scott,Ch .J., reversing and remanding. 51.–Frederick Rearick v. Daniel Wil . recollection of the matter, but the in ,

The attorney testified that he had no

wheatfor appellantfor Junedeliveryand
for July delivery ; and also sold grain for DELIVERY OF PERSONAL PROPERTY ON SALE cox.- Appeal from Adams.–Opinion dorsement was in his handwriting, and
him, on exchange at Chicago - the sell -REQUISITES THEREOF- FRAUD IN LAW.

by CRAIG, J. , reversing and remand he thought the erasure was his also, and

ing resulted in a loss of over $3,000 -ap STATEMENT. - Appellee purchased some ing. especially as he was in the habit of mak

pellant having paid a margin of $ 1,200. hogs, a half interest in a reaping ma

Then another similar transaction was chine, and a lot of corn and wheat growo

ELECTIONEERING LIBELS - RIGHTS OF NEW8. ing, as attorney , such indorsements on

notes secured by trust deed, whenthe

made to save the previous loss. But ing. Afterwards, ajudgment was ob AND EXEMPLARY DAMAGES - REPETITION trust deeds were to be cancelled . The

only 10,000 bushels instead of 20,000 be- tained against the seller before a justice OF INSTRUCTIONS - MALICE IN FACT AND court held ,

ing sold , there was a further loss, owing, ofthe peace by appellant,who levied on That the presumption of law arising

oneof the appellees testifies, to sudden this property , all except the reaper stili

restrictions placed upon them by appel- remaining on

STATEMENT. - Suit for libel against the from the nature of the case , and the orº

lant's raisingtheprice. On this, theev. seller's (and judgment debtor's )wife. QuincyWhig, by appellant,who was a dinary course ofaffairs, was,that theen.

idencewas quite contradictory: Verdict Appelleeput in his claim totrythe right candidate for office,who recovered$ 25, try had been made on a promise of Lang

forplaintiffs (appellees) -- the defense

be- ofproperty - the delivery of the prop- andappealed on theground of erroneous to paythenote ,and that,hefailingto

instructions. Held ,
do so, it was erased, as not expressing

ing an offset, against the commission erty being the particular question . The

claims, of the losses in the transaction, reaper was in the hands of the other 1. That a repetition of instructions it did not invalidate the note, or the

the truth in the matter ; aud, therefore,

charged to the fault of the merchants - half-owner thereof. Held ,
ought to be refused .

trust deed , the deed being still actually

also , that the contract was a gaming con 1. That the growing grain, having been 2. In such an action , a defendant can uncancelled ,and the noteunpaid , as was

tract . Held , delivered so far as the nature of theprop- not be allowed to prove that there was evident from its being in the hands of

1. That the contradictory testimony of erty would admit, was exempt from the no malice in fact, in the publication of a the executor of the holder.

the witnesses was peculiarly and exclu- levy. libelous article, as against compensatory The production of the note and trust

sively within theprovince of the jury to 2. That the reaper, being in the hands damages ; but only against exemplary deed was prima facie evidence of the

estimate its credibility , respectively : of the other part-owner, wassufficiently damages. debt still existing, and the security still

2. Thatwhere parties deal in options, delivered . 3. Though it is lawful for newspapers remaining ; and in the absence of contra

leaving the sale to the option ofeither 3. Thatthe hogs, remainingstill on todiscussthe respectivemeritsand quali. ry evidence, it must prevail.

buyer or seller,thetransaction is a gam- the farm where they were sold,and ficationsof candidates for office, yetthey 66. — Harvey Sandusky etal.v. John C.

ing contract,and cannot be enforced in there being, therefore, no visible change cannot be allowed to assault with impu

any way ; nor can commissions be col- of ownership, were subject to the levy, nity, the private character of such can

Sbort et al. — Appeal fromVermillion.

lected thereon. But where, (as in this nor would it have been different had the didates.
--Opinion by CRAIG , J., affirming.

case , there is an absolute buying or sell- buyer employed the seller to continue 4. It is no excuse to say that the ar

ing, leaving nothing optional but the to feed them on the farm for him. ticle was printed and published during

time of future delivery, the transaction 4. There needs be no intentional | the excitement of a campaign , and solely STATEMENT.-Suit on an appeal bond

MUNICIPAL CORPORATION-WHEN BEGINS

TO RUN .

ernor
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AFTER LEVY MADE.

ner.

ISTRATOR ,

COURT

INTEREST ON PARTNERSHIP ACCOUNT.

AGE CHARGEABLE.

NING RODS . THE STATUTE OF FRAUDS AS TO CAUSE OF

ACTION EX DELICTO .

TPE LAW OF FIXTURES - INTENTION AS TO

FIXTURES - ONUS PROBANDI - EFFECT OF

MORTGAGE .

given on carrying up a case to the Su. 78.–Mary E. Harris v. Frederick Ev. matter. This the court declined to de -EFFECT OF AMENDING AN EXECUTION

preme court ; there affirmed . Plea, that ans. et. al.- Appeal from Montgomery. cide because there was no necessity, at

Sandusky (principal ) had received a dis. -Opinion by Dickey, J. , affirmed . any rate, for the exercise of such ajuris .
STATEMENT.— Judgment against Cox

charge in bankruptcy, from the judg . diction ; since , if the lands were to be before J. P. for $ 154.50, July 16 , 1875 .

mentonwhich the bondwas given ,both LEVY AND DISCHARGE OF AN EXECUTION: sold at public sale at all,
a foreclosure Three days afterwards, execution issued

joining in the plea. Demurrer; sustain
StateMENT.– A sheriff levied an exe: sale would be as well for the minor thereon for $ 104.50. August 23, Cox as

ed ; held,
cution on some property, sold a part of heirs as a guardian's sale; and even bet. signed all his personal property to Cor

1. That the bankruptcy of the prin it, and applied on the judgment; and,at ter, since there is a redemption in a fore- bin, for the benefit of creditors, and Cor

cipalobligor could not affect, in itself, the request of the plaintiff's attorney closure sale .
bin took possession on the same day , unthe obligation of the surety in any manº left the remainder in the hands of the

judgment debtor, to be harvested and 87 .-- William Dayhoff v . Philip Day hoff der the assignment. August 26, the ex

2. A joint plea, bad in part, is bad in marketed — it being wheat. The debtor et al.-- Error to Fayette.-- Opinion by ecution was levied on a portion thereof.

BREESE, J. , affirming. Replevin by Corbin ; tried September 1 ,whole; and so, although , if separately marketed the grain and paid over only
before the justice. On that day , the jus

pleaded, the bankruptcy of the princi- a part of the money - retaining over VENDOR’S LIEN-ENFORCEMENT BY ADMIN- tice changed the amount in the execu

pal might avail him , yet the plea being $ 300 of it ; held ,
tion to $ 154 50.

joint, and being bad as to the surety, 1. That ifan officer pursues a different STATEMENT. — Bill filed to enforce a
could avail for neither. course, as to the disposal of property vendor's lien by administrators. Dur- as to amount between the execution and

It was insisted , first, that the variance

69. — Henry C. Withers, admr., etc., v. statute , he is liable therefor. If by the note to a party ,but it was not assigned. void ; and,second,if not, then theal
levied on, than that prescribed by the

ing the proceedings, the heirs sold the the judgment, rendered the execution

Mary R. Fitzsimmons. - Appeal from request or assent of the judgment cred

Greene -Opinion per curiam , revers- itor,the judgment creditor must suffer
Held,

teration of it rendered it void . The court

ing and remanding ; DICKEY, J., dis- the loss.
1. That the personal representatives Held,

senting.
2. If ( asin this case ) , a sufficient for the benefit of the estate .

of a vendor can euforce a vendor's lien ,

1. That, while an execution based on

BALANCE OF EVIDENCE BY THE SUPREME amount of the property is levied upon
2. Although an assignee cannot, yet

a void judgment is void , and while a dis

to satisfy the judgment, this is, of it.Statement. - A claim for dower in self, a satisfaction of the execution. where there has been no transfer ofthe crepancy may be so marked as to afford

personalproperty,by virtue of a mar. Andthemoney being lostin this way; ing itby theheirs during the progressof question is not theone mentioned in the

before hisdeath .The question was, paid by thelevy, and the plaintiff,hav. does notchange the status of themat- the writwasissued on the judgment,a
a suit to enforceby theadministrators, buttable,)yet, if itappears that, in fact,

whetherhe was conscious,and gave con- ing assented to the arrangement, has no ter.

sent, at the time of the ceremony. Both remedy. variance, though an irregularity, will not

in the County court and in the Circuit 81.-George Scroggs v. Joseph 0. Cun- 90. - Keqkuk, etc., Packet Co. v. City of avoid the writ.

court, Mrs. Fitzsimmons prevailed with ningham . - Appealfrom Champaign.
Quincy: - Appeal from Adams. - Opin

2. A levy by an officer, under a valid

her claim . ion by Scott, Ch. J. , reversing and re - writ, vests the title of the property inOpinion by Scott, Ch . J. , affirming.

The parish priest who performed the manding.
him , for the purpose of obtaining funds

ceremony , testified that he thought in

testate was unconscious at the time, and STATEMENT.-This was a partnership

CHARGES FOR BOATSLANDING --HOW WHARF- to apply on the judgment; and this title

remains until divested by subsequent

gave no consent that he could see. account, and the case largely consists
On the other hand, the petitioner and of a construction of the terms of the ar Held , 1. That, without an ordinance, proceedings. And although thewrithas

no legal effect after the return day, yet a
her mother, testified positively, that he ticles of dissolution embracing no prin . boatscannot be charged for landing at a

levy made under it prior to the return
was, at the time, conscious, andgave ciple of law . The court however, held , public landing place .

Her Thatwherea partner,whose dutyitis classes of boats, and certain companies, afterwhich returu he may advertiseand

2. An ordinance specifying certain day remains good ; and the title is not

brother also testified that he thought
so. to renderan account,refusesto do soy andsubjecting them to certain rates,sell the property,by virtue

ofthe levy.

divested , even by the return of the writ ;

cial reasons, pronounced the weight of afterwards properly be charged with in- cancesto be madeavailable against the And,accordingly, no actdonetothe

the evidence " to be “ against the find- terest by the court, from the day the ac
successors of such companies, without writ

, subsequent to the levy - even if

ing."
count ought to have rendered, on the specially providing to that effect .

thereby thewrit should be destroyed
70.- Joseph Drew et al . v. John Mason amount found due from him .

95.-Joseph W. Arnold v. James H. Crow. can , in any way, invalidate the levy , or

et al.- Appeal from Mason.- Opinion 83.- Joseph Bongard , et al. v Christian der. – Appeal from Sangamon . – Opin. title of the officer, or his right to make

by Scott, Ch. J. F. Block.- Appeal from Champaign. ion by BREESE, J., reversing .
the sale .

MECHANIC'S LIEN LAW - PUTTING UP LIGHT
Opinion by BREESE, J. , affirming. 3. Such an amendment, however,could

not enlarge the lien of the execution , or

Held, That furnishing materials and
levy ; nor could it bind any party in in

labor in putting up lightning rods, does
terest not having notice . Nor could an

Held, That, under the word “ credi STATEMENT. - The question herein was, amendment enlarge a lien of the levy,

not come under the protection of the
mechanic's lien law ,beingneither tors," in thestatute offrauds, arein whetherplatform or stock scales,setinto even if regularly made.It could not, in

" building, repairing, altering or orna
cludedallwhohave causes of action a placeexcavated for that purpose in the any way, haveany retroactive effect.

menting a housein the meaning ofthe arising ex delicto ;so that if one, expect: soil, passed under a mortgage sale of the

ing to have a judgment in tort rendered premises. Held, 75 —Sarah Husband, use, etc., v. Elisa

statute. against him , conveys his lands to his 1. That the general inaxim ofthe law beth Epling .-- Appeal from Sangamon.

72. - The Protection Life Ins. Co. v. John children for natural love andaffection," is, that what is annexed to the land be . -Opinion by SCHOLFIELD, J. , reversing

R. Palmer, adm'r., etc. - Appeal from without reserving enough to satisfy any comes a part of the land ; but it is not al and remanding.

McLean . - Opinion by WALKER, J. , af- liability which may bethereinfound ways easy to say what constitutes an an :

firming. against him , the conveyance will be set nexation sufficientfor that purpose.
ING, AS TO THE PAYMENT, ETC. — PLEA OF

ASSUMPSIT ON SEALED INSTRUMENS - DATE aside, asdelaying .hindering, or defraud 2. Perhaps, the true rule is,that ar.

OF NOTICE - COMPUTATION OF TIME-NO ing creditors.
ticles not otherwise attached to the land

DEFAULT OR FORFEITURE AFTER DEATH OF 84. – Victoria Bongard v. Henry C.Core. than by their own weight, are nottobe

STATEMENT.-Suit by appellant on the- Appealfrom Champaign.-Opinion considered as part of theland. But the

STATEMENT.- Suit on insurance policy
by WALKER, J., reversingand remand- circumstances may be such as to show following instrument : “ Whereas,there

in assumpsit ; the company claimed in
ing.

that they were intended to be part of the has been a matter of controversy be

defense that the policy had lapsed, the
land. If so, the onus of showing this in - tween Sarah Husband, of the one part;

assured having failed to pay an assess. tention is upon those who affirm it to be and Emily Jane Brunk , Elisabeth Ep

ment made upon him in his lifetime. He
PROPERTY - HOW ACQUIRED - HUSBANDAS realty . And , so, an article may be af- ling, and William T. Mason, children and

MANAGING
died on the 5th of March . The notice fixed, and yet not intended to be a part heirs of Thomas Mason, deceased, of the

of assessment bore date January 25 ; was

PROCEEDS, INCREASE, ETC.--- PERSONAL LA
ofthe land. Then the onus is on those other part ; witnesseth, that, whereas

mailed in Chicago on the 3d of February,
claiming it to be a chatiel . The inten- the said Sarah Husband claims a com

and in due course of the mail , should Held , 1. That a married woman may tion is manifested by acts. pensation for keeping and raising said

reach the assured on the 4th - the employ her husband , to act as her agent, 3. A mortgage will pass all thefixtures children , during the lifetime of said

next day ; assessments were to be in regard to her separate property . on land , unless it expressly reserves Thomas Mason, deceased ;and whereas

paid in thirty days after date of no 2. " If a husband and his wife live up- them . Even a bay.cutter, affixed to a the said parties have agreed upon a se.

tice, or policy void ; held , on her farm , and she employs and pays stable, has been held to pass, and also a tlement, as follows; the said Emily Jane

1. That as the statute has abolished for the labor, in raising grain, the grain threshing machine. Brunk , Elisabeth Epling, and William

all distinction between actions on sealed is her separate property, even if her 4. The general doctrine is stated by T. Mason, agree to pay said Sarah Hus

and on unsealed instruments, assumpsit husband does act as her agent in pre- Washburn to be that, “ If the owner of band the sum of eighteen hundred dol

may be brought on a policy, though serving and selling it. land provides anything of a permanentlars ; that is to say, six hundred dollars

sealed. 3. And if the farm is purchased in nature, fitted for, and actually applied to each ; which , when paid, is to be in full

2. A notice is not to be dated with whole, or in part, by grain and articles use upon the premises, by annexing the satisfaction of all claims and demands

the date of the paper containing it, nor
so raised upon it, the farm is neverthe same, it becomes a part of the realty, which the said Sarah Husband , or her

of the depositing it in the post-office, less ber separate property. and passes to the purchaser, though it children, have, or claim , against said per

which is merely a means of conveying 4. The rents of a wife's property, the might be removed without injury to the sons, for keeping or raising to this date,

the notice to the party to be notified, productsof her farm , or the increase of premises ; andthis , as between mortga- which amount istobe paid overwhen
just as a messenger would do ; but of her stock , are not included in the word gor and mortgagee, whether the article the estate of the said Thomas Mason is

actual possibility of service, that is, on earnings.” They are as much her in question be annexed to the premises settled up.” (Signed . )

arriving at its destination by post , which separate property as the principal out of before or aftermaking the mortgage. Al On this was indorsed, “ Weassign this

will be presumed to have been at the which they arise. though the rule may be different be- claim to Jane Husband ,” etc.
Suit

brought by Sarah Husband for use of

be presumedthatthe assured received personal labor in aminor degree to raise then In Bishop v. Bishop,11 N.Y. , 123, JaneHusband.

it duly. grain , this does not change the owner hop-poles, piled on the ground , passed The first question was upon this as

3. The computation of time for the ship thereof from her to him . with the land ; and in Weston v. Weston, signp ent, under the statute allowing as

thirty days, will exclude the first day, 85.-- Harvey Greenebaum , et al.v. Henry a bell hung upon a frame, and fastened signments by indorsement of all “ instru

viz . , the 3rd of February, and include Greenebaum , guardian.- Appeal from to it by a hasp , the frame being nailed ments of writing whereby the maker

the whole of the last day, viz , the 6th Cook. - Opinion by Sheldon ,J , revers- to thecupola of a barn , was held part of agrees to pay any sum of money,” etc.

of March . So then , in this case, the as . ing . the realty. On this the court Held,

sured had the whole of the 6th of March 6. The hay.scales, in this case , passed That it is essential to the assignability
PETITION OF A GUARDIAN TO SELL MORT

to pay the assessment in . under the mortgage. of any instrument, under the statute,

4. But he died on the 5th , and there 7. Annexations are presumed to be that the event upon which it is to be

fore, was not in default at the time of STATEMENT. - Petition to sell lands with a design of permanency . comepayable must inevitably bappen,

his death . And a life insurance compa- which were mortgaged, to pay the mort sometime or other . Notwithstanding

nycannot annul a policy for a default gaged debt; brought to theCircuit court. 73.- William P. Corbin v. James W. the law provides that estates shall be

happening after death. [Although , in The court granted the petition ,and there Pearce. — Appeal from Moultrie. - settled up, and it is to be presumed that

the payment of tbe policy, they may was a kind of amicable appeal to the
Opinion by DICKEY, J.,affirming. the law will be obeyed , yet the event is

deduct any assessment or premium Supreme court , to ascertain whether the EXECUTION LIEN-VARIANCE BETWEEN EXE- not to be regarded as morally certain ,

due. ] Circuit court bad jurisdiction in the CUTION AND JUDGMENT - EFFECT OF LEVY | since it depends on human agencies.

ASSIGNABILITY OF INSTRUMENTS IN WRIT

COVERTURE AND REPLICATION THERETO

SEPARATE PROPERTY IN AN ESTATE .

INSURED,

MARRIED WOMEN AND THEIR SEPARATE

AGENT IN EARNINGS

BOR OF HUSBAND,

GAGED LANDS.

843
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1876. 1 per cent. per annum since the 15th day of April,

Therefore the instrument is not assigna / WHEREAS, ELL NATHAN HOPKINS, BEING WHEREAS, ELL NATHAN HOPKI S,BEING

indebted upon three promissory notes (given by indebted upon threepromissory notes ( givenby PADDOCK & IDE,
ble.

him for balance of purchase money), each for the gum him for balance of purchasemoney), each for the sum of Attorneys, 155 Laßalle Street.

The other question in the case was on
of sixteen hundred and ninety-six dollars and twenty fifteen hundredand twenty-seven dollarsandfilty TRUSTEESSALESWIDEREAS ON JUNE 12TH,
five cents , all bearing date of the twentieth day of April,

a cross -error . The defendant pleaded A. D. 1874,and all payable to the order of himself, one D). 1874, and all payabl to the order of himself, one in delivered to the undersigned, trustee, a trust deed , con

coverture, and the plaintiff replied that in eighteen , oue in thirty ,and one in forty-two months, eighteen,oneinthirty,andone in forty-two months veyingthe following described premises :
Block twelve (12), and thewest half of block thirteen

she was about to enforce a bona fide valid date untilmaturityat the rate of eight per centum per date until maturity,at the rate of eight per centum per ( 13), in Avondale,an addition to Chicago, being a sub
division of the west balf of the northeastquarter ofsec

claim against the estate of defendant's annum , payableat the maturity of the first one due of annum , payable at the maturity of the first one dueof
said notes, and yearly thereafter, and each bearing in tion twenty -four (24 ), in townshipthirty -eight (38 ) north,

father, and defendant signed the above terest after maturity at the rate of ten percentum per terest after maturity , at the rate of ten per centum per range thirteen ( 13 ), east of the third principal meridian,

instruinent, in consideration of the re
annum , did to secure the payment of said notes and in annum ,did ,tosecure thepayment of said notes andin for the purpose of 8 curing by the east half of said

terest, by his trust deed of even date with said noter , terest, by his trust deed of even date with said notes, block twelve , the payment of a promissory note for sey :

lease of that claim , which was accord- filed for record in the office of the recorder ofCook filed for record in the office of recorder of Cook county, en hundred and ten dollars ; by the west half of said
block twelve ( 12 ) , the payment of a promissory pot for

ingly released . The court below sustain- county, in the State of Illinois,on the nineteenth day of in the State of Illinois, on the nineteenth day of June.
A. D. 1874, and recorded at page 295, of book 402of rec six hundred andninety dollara; by the west half of said

ed a demurrer to the replication . But, records, in said office, convey untome,theundersigned , ords, in said office , convey unto me, the undersigned , block thirteen, the paymentof anote for six hundred

Held,
Samuel M.Moore,the lands and premisestherein and SamuelM.Moore , the lands and premises therein and

and seventy-nine dollars; and by all of said property the

hereinafter described in trust, among other things, that hereinafter described , in trust , among other things , payment of a note for six i undred dollars; all of Baid

That the replication was proper ; since in case of default in the payment of thesaid promissory that in case of default in the payment of the said prom
notes being dated June 12th , 1876 , being payable at the

issory notes and interest, or any part thereof, according First National Bank ofChicago, with interest at tenper
the defendant's interest in her father's notes and interest, or any part thereof,according to the

to the tenor and effect thereot, the undersigned , Sam cent. per annum , payable semi-annually to Alonzo J.

estate was her personal property , and Moore, on the application of the legal holder ofsaid uelM. Moore,on the application of the legalholderof Sawyeror order, sigued bysaid Stewart and falling due,
the first three above mentioned, three years from date ,

was protected or enlarged bythe with premises, and all the right,title , benefit, and equity of said premises, and all the right,title benefit and equity and the last on December 16th , 1872, which said trust

drawal of the claim against the estate . redemption of said El Nathan Hopkins,his heirs and of r demption of said Ell Nathan Hopkins, his heirs and
deed was recorded in the office of the recorder of deeds

assigns therein , at public auction ,at such placein the assigus therein , at public auction , at such place in the
And a married woman is empowered to

of Cook county , Illinois, in book 159, page 429, and was

city of Chicago, in the Stateof Illinois, or on said prem city ofChicago in the State ofIllinois, or on said given to securethe purchase money of said premises ;
prem

make contracts concerning her separate ises, as might be specified in the notice of such sale, for ises, as might be specified in the notice ofsuch sale , for And whereas, it is provided in said deed , that in case

the highest and best price the same would bring in
of default in the payment of said notes and interest, or

estate, on wbich she will be held liable two weeks noticehaving been previously given of the cash , twoweek ,'notice having been previously givenof
either or any part thereof, on theapplication of the legal

at law time and place of said sale, by advertisementin the Chi holder of said note or notes, it shall be lawful for gaid

cago LegalNews, or in any newspaper at that time pub. Chicago LegalNews, or in any newspap. rat thattime
trustee to sell said premises or any part thereof, in mass

lishedin said city ofChicago, and to make, execute and published in said city of Chicago, and to make , execute or separate parcels , as said trustee may prefer, at public

deliver to the purchaser orpurchaser, at such sale. good anddeliver to the purchaser or purchasers at such sale , auction at the north doorofthe court house,in the city

W
HEREAS , ELL NATHAN HOPKINS, BEING and sufficient deed or deeds of conveyance for the prem- good and sufficient deedordeeds of conveyance for the of Chicago,in the State of Illinois , for the highest and
indebted upon three promissory notes (given by ses sold , and to apply the proceeds or avails of such premises sold , and to apply the proceeds or avails of best price the same will bring in cash, twenty days' no

him for balance of purchase money ), each for the sum sale in the order and manner, and for the purposes pre such sale in the order and manner, and for the purposes tice of such sale having been first given in oneof the

of thirteen huudred and fifty -eight dollars and seventy scribed in said trust deed , and that in case of default in prescribed in said trust deed , and that in case of default newspapers published in said city , and cut of the pro
five cents, all bearing date of the twentieth day of April, any of said payments of princi ; al or interest, then , and in any of said payments of principal or interest , then

ceeds ofsuch sale ,after paying costs of advertising ,sale,

A. D. 1874 , and all payable to the order of himself, one in that cas , the wholeof the principal sum , secured in and in that case the whole of the principal sum secured commissions and all other expenses of the trust , taxes

ineighteen , one inthirty , and onein forty -two months, andby said trust deed,and theinterest thereon to the in and by said trust deed , and the interest thereon ,to and assessments, to pay the principal and interest due on
after said date, each of said notes bearing interest from time of sale, might at once , at the option of said the timeof sale , might atonce , at the option of said le. said notes , rendering the overplus to the grantor ;

date until maturity at the rate of eight per centum per lezal holder become dueand payable,and the said gal holder, become due and payable, and thesaid prem . And whereas, said notes were duly endorsed by said
annum , payable at the maturity of thefirst onedueof premisesbe sold inthe manner and with the sameeffect ises be sold in the manner and with the same effect as payee in blank, and default has been made in the pay
said notes, and yearly thereafter, and each bearing in as if the said indebtedness hadmatured : to the originals if thesaid indeltedness had matured :totheoriginals ment of the principal of said first three notes , and of all
terest after maturity at the rate of ten per centum por of which notes and trust deed , now open to inspection of which note and trust deed, now open to inspection , interest thereon ; since June 12th , 1875 , on said note of

annum , did to secure the payment of said notes and in in the custody of Charles M. Sturges , attorney at law , at in the custody of Charles M. Sturger, attorney at law, at $679 ; since Dec. 12th , 1874 , on said note of $690 ; since June

terest , by his trust deed of even date with said notes , Room No. 7 , Methodist Church Block, in said city of Room No. 7, Methodist Church Block , in said city of i2th , 1874 , on said note of $710, excepting $ 3.95 paid on

filed for record in the office of the recorder of Cook Chicago, as well as to said record of said trst deet, Chicago, as well as to exid record of said trust deed,
said interest ;

county, in theState of Illinois , on the nineteenth day of reference is hereby had and made for further certainty reference is hereby had and made for further certainty And whereas, application has been made to the under

June, A. D. 1874, and recorded at page 293 of book 102 of as to the contents andprovisions thereof. And whereas, as to the contents and provisions thereof. And , where signed , as such trustee, to sell said landsaccording to the
records, in said office, convey unto me , the undersigned, default was made in the payment, when and as they be ag, default was made in the payment when and as terms ofsaid deed ,by thelegalholderofsaid notes,
Samuel M. Moore, the lands and premines therein and came due , of the principal and interest of the one of said they became due , of the principal and interest of the upon which there is now estimated to be due the sum of
hereinafter described, in trust , among other things, that notes which fell due eighteen months after the date one of said notes which fell due eighteen months after $ 2,362.85 ,

in case of default in the payment of the
saidpromissory thereof, andalso in the payment, when and as the same the da ' e thereof, and also in the payment when and as Now , therefore , I , the said trustee, pursuant to the

notes and interest,or any part ther - of, according to the became due, of the first due instalments of interest upon the same became due , of the first due installments of in powers given me insaiddeed, do herebygive notice that

tenor and effect thereof,the undersigned , Samuel M. the other two of said notes, respectively, which said terest upon the other two of said notes respectively ; on Saturday, the fifth day of August,A. D. 1876 , at 10
Moore, on the application of the legal holder of said sums so in default are and remain still uue and unpaid. which said sums so in default , are and remain still due o'clock A. M., at the we - t north door of the court house
notes, or either of them , should sell and disposeof said And whereas, by the election of the legal holder of said and unpaid . And, whereas , by the election of the legal on Adams street , in said city of Chicago , I shall sell at

premises , and all the right, tiile , benefit and equity of notes upon the default aforesaid , the whole of the prin holder of said notes upon the default aforesaid , the public auction , for the highest and best price the same

redemption of said Ell Nathan Hopkins, his heirs and cipal sum secured by said trust deed , with the interest whole of the principal sum secured by said trust deed, will bring in cash , the said premises, to wit : The waid

assigns therrin , at public auction , at such placeinthe thereon to the time of sale, has become due and paya with the interest thereon to the time of sale , has be east halfof said block twelve, for the purpose ofmak

city ofChicago, in the State of Illinois , or on said prem ble , and said legal holder has thereupon made applica come due and payable, and said legalholder has there ingthe money due on said note of $710 ; the said went

ises, asmight be specified in the notice of suchsale,for tion to the undersigned to sell said premises for the pur upon made application to the undersigned to sell said
half of block twelve for the purpose of making the

the highest and best price the same would bring in cash , poses and in pursuance of the provisions set forthin premises, for thepurposes and in pursuance of thepro money due on said note of $ 690 ; and the said west half
two weeks' notice having been previously givenofthe saidtrustdeed. Now , therefore,public

noticeis hereby
visions set forth in said trust deed : Now , therefore, ofblock thirteen for the purpose of making the money

time and place of said sale,by advertisement in the Chi- | given , that for said purposes,and in pursuance of said
public notice is hereby given , that, for said purposes, due on said note of $679, and all costs and expenses of

cago Legal News or in any newspaper at that time pub. provisions, I. the said SamuelM. Moore , on the thirty andin pursuance of saidprovisions, I,thesaid Samuel sale and of the trust, together with all the right and

lished in said city of Chicago, and to make, execute first day of July , in the year of our Lord one thousand M. Moore , on the thirty - first dıy of July , in the year equity of said Stewart in said premises.

and deliver to the purchaser or purchasers at such sale, eight bundred and seventy -six , at the hour of one of our Lord one thousand eight hundred and seventy ; July 8th , 1876 .

good and sufficient deed ordeeds of conveyance for the o'clock in the afternoon of said day, at thebuilding six, at the hour ofoneo'clock in the afternoon ofsaid ALEXANDER MCCOY , Trustee.

premises sold,and toapply the proceeds oravails ofsuch ocłupied as a court house, situate at the southeast cor day, at the building occupied as a court house, situate PADDOCK & JDE ,Attys. 43-45

sale in the order and manner, and for the purposes pre ner of Adams street and LaSalle street , in the city of at the southeast corner of Adams street and La Salle

scribed in said trust deed , and that in case of default in Chicago, in the county of Cook, in the State of Illinois,
in TH

' HIS IS TO CERTIFY THAT THE UNDERSIGN

any of said payments of principal or interest , then and to wit, at the door of said buildingwhich fronts on said the State of Illinois, to wit, at the door of said building ed have formed a limited partnership, pursuant to

in that case the whole of the principal sum secured in Adamsstreet, and is nearest to said LaSalle street, will which fronts on said Adams street, and is nearest to the provisions of the Revised Statutes of the State of
and bysaid trust deed , and the interest thereon to the sell and dispose of, atpublic auction , for the highest and Baid LaSalle street, will sell and dispose of, at public Illinois, now in force. That the name of the firm na .
time of sale , might, at once , at the option of said legal best price the same will bring in cash , the following de auction , for the bighest and best price the same will der which such partnership is to be conducted , is " Port
holder, become due and payable, and the said prem scribed lands and premises, situate in the town of Cal. bring in cash , the following described lands and prem . Washington Lime Company,M. S. Druecker & Co." for
iges be sold , inthe manner and with the same effect as if umet, in the county of Cook and State of Illinois, to ises, situate in the town ofCalumet, in the county of the purchase an i sale of lime , cement, hair and stucco ;
the said indebtedness had matured : to the originals of wit : Lots one to twenty inclusive, in block fifteen : lots Cook , and State of Illinois , to wit : Lots twenty - two to That the names of all the general and special part.
whichnotes and trustdeed , now open to inspection in the six,seven , len and eleven, in block twelve;and lots thirty -four, inclusive, in block fourteen ; lots fifteen, ders are as follows : James W. Vail, who resides at
custdyof Charles M.Sturges ,attorney at law, atRoom twenty-three and twenty-four, in block thirteen , being seventeen , eighteen , nineteen and twenty, in block Port Washington . Wisconsin ,is the special partner,

No. 7, Methodist Church Block , in said cityofChicago, twenty -six lots , all in Vincennes Road addition to twelve ; and lots sixteen , seventeen and eighteen in and has contributed the sum of five thousand ( $5,000 )
as well as to said record of said trust deed, referenceis Washington Heights , being a subdivision of the west block ten , being twenty-one lots , all in Vincennes Road dollars as capital to the common stock ; Mathias S.

hereby had and made for further certainty as to the con half of the southeast quarter of section nineteen , and ar!dition to Washington Heighis, being a subdivision Druecker and Joseph Druecker , who reside at Port
tents andprovisions thereof. And whereas, default was that part lying east of the Dummy Track of the east half of the west half of the southeast quarter of section nine ashington ,Wisconsin, are the general partners.That

made in the payment, when and as they became due, of of the southwest quarter of said section , all in township teen , and thatpart lying east of the Dummy tra k , of the said partnership is to commence on the tenth day of
the principaland interest of the one of said notes which thirty -seven north , range fourteen , east of the third the east half of the southwest quarter of said section , all July , A.D. 1876 , and is to terminate on the tenth day

fell duerighteenmonthsafter the datethereof, and also principal meridian, as the same is recorded in book in township thirty -seven, north range fourteen, cast of of July, A.D. 1878 , unless said special partner should

in the paymentwhen and asthesame becamedue, ofthe three of maps , on page twenty-five , in the recorder's the third principal meridian, as the same is recorded in elect to terminate it at an earlierdate .

first due instalments of interest upon the other twoof office of said Cook county, together with all and singu book three of mape, on page twenty - five, in the record Dated this seventh day of July , A.D. 1876 .

said notes respectively, which said sums 80 in default lar the tenements , hereditaments, privileges and appur er's office of said Cook county, together with all and JAMES W. VAIL . (SEAL. ]

are and remain still due and unpaid . And whereas, by tenances thereunto belonging , and all the right, title, singula the tenements , he aments, privileges and M. S. DRUECKER, SEAL .
the election of the legal holder of maid notes upon the benefit and equity of redemption of the said Ell Nathan appurtenances thereunto belonging, and all the right, JOE DRUECKER, TSEAL.]

defaultaforesaid , thewhole ofthe principal sumsecured Hopkins, his heirs and assigns therein . Dated this fif title, benefit and equity ofredemptionof the said Ell State of Wisconsin , County of Ozaukee. 98. - I ,
by said trust deed , with the interest thereon to the time teenth day of July , A. D. 1876. Nathan Hopkins, his beirs and assigns therein . Dated

Adoph Heidkamp, County Judge in andfor the County

of sale, has becomedue and payable andsaid legal hold . SAMUEL M. MOORE, this fifteenth day of July , A.D. 1876 .

er has thereupon made application to the undersigned
of Ozaukee, State aforesaid , do hereby certify that

Trustee as aforesaid . SAMUEL M. MOORE,
James W. Vail, Mathias S. Druecker and Joseph

to sell said premises for the purposes and in parsuance CHARLES M. STURGES, Attorney . 43-45 Trustee as aforesaid .

of the provisions set forth in said trust deed . Now , CHARLES M. STURGES , Attorney.
Druecker, personally known to me to be the same per43-45
sons whosenames are subscribed to the foregoing intherefore, public notice is hereby given ,thatfor said SCOVILLE & BAYLEY ,

purposi 8 , and inpursuance of said provisions, I, the
strument, appeared before me this day in person , and

Treiler andPeter Feilen, her husband,didon the
Attorneys, 99 Madison Street.

acknowledged thattheysigned, sealed and deliveredtheM. Moore, on the thirty- first day ofJuly, RUSTEE'S SALÉ . - JAMES H. BOW fitth day of June, A. D. 1875 , as grantors, execnte and said instrument as their free and voluntary act , for the

deliver to Lyman Baird, as grantee and trustee , their uses and purposes therein set forth .
seventy -six , at the hourof one o'clock in theafternoon Bowen and Julia E. Bowen , his wife; and Chauncey T. certain deed of trust of that date , to mecure the bond of Given under my hand and seal, this seventh day of
of said day, at the building occupied as a court house, Bowen and Therese S. Bowen , his wife , grantors, made

thesaid Peter Feilen , of even date therewith , (which July , A. D. 1876 .
their certain dred of trust to the undersigned, Robert said bond has been assigned to James D. Dana), for thesituate at the southeast corner ofAdums street and La A. HEIDKAMP,

Salle street , in the city of Chicago. in the county of C. Wright,as trustee, bearing date October 15th , A.D. sum of $3,200.00, with interest thereon at ten percentum
( SEAL . ] County Judge of Ozaukee County , Wis.

Cook ,in theState of Illinois,to wit, at the door of said 1872, and conveying the premises, hereinafterdescribed, per annum since the date thereof, which principal sum , State of Wisconsin , County of Ozaukee, ss.-Ma.

building whichfronts on aidAdams street,and is near. to secure paymentof two certain promissory principal with interest thereon since June 5th , A. D. 1875 , 18 now thias S. Druecker and Joseph Druecker,being first duly
est to said LaSalle street, will sell and dispose of, at notes for the sum of twentythousand dollars each, and

claimed to be due under the provisions of said bondand sworn , on oath , each for himself, says that he is one of
public auction, for the highest and best price the same ten notes for interest on each of said principal notes, for deed of trust, on which bond there is now claimed to be the generalpartners named in the above certificate ,and

will bring ir cash, the foilowing described lands and eighthundred dollars each, all beiring ,even date with duethe sum of about $ 3,562.72, and default having been that the sum of five thousand ( $ 5,000) dollars, specified

premises , situate in the town ofCalumet, in the county said trust deed ;saidprincipal notes being payable five made in the paymentthereof; in said certificate tohave been contributed by the spec
of Cook and State of llipois, to wit : Lots one to fif years after date, and the interest notes being payable at Andwhereas, applicationhas been made to me, the ial partner , James W. Vail, to the common stock , has
teen inclusive, in block thirteen ; and lots one to seven , intervals of six months after date ; which deed of trust

said trustee , by the legal holder of said bond for thesale been actually and in good faith paid in cash,
inclusive, in block fourteen ; being twenty -two lots ,allin is recorded in the recorder's office of Cook county , Illi. of the premises in said deed of trust described, to wit : M. S. DRUECKER.
VincennesRond addition to Washington Height ,being nois , in book 41 of records, atpago 242, and provides. all the following described landsand premises, situate JOE DRUECKER.
a subdivision of the west half of the southeast quarter amongst other things,for sale of said premises in case of in the city of Chicago, county of Cook and State of Illi . Subscribed and sworn to before me, this seventh day of

of section nineteen , and that part lying east of the Dum default in payment of said notes, or either of them , or nois, to wit : July . A. D. 1876 .

my Track, of the east half of the southwest quarter of any part thereof,or in case of default in the payment of Lot numbered twenty -seven ( 27 ), in block three (3) , of A. HEIDKAMP,
said section , all in township thirty-seven north , range taxes ; subdivision ofblockstwo (2) and three ( 3 ), and the west [SEAL. ]

County Judge of Ozaukeo County , Wis.

fourteen , east of the third principal moridian , as the Andwhereas, default has been made in payment of a thirty -three ( 33 ) feet or block one (1 ), in the State Bank

game is recorded in book three of maps. on page twenty part of two of said interest notes that became clue and ofIllinois' subdivision of the northeast quarter of the
State of Illinois, County of Cook , 89.-I , Hermann

five, in the recorder's office of said Cook county , to payable forty -twomonthsafter date thereof, and alsoin Lieb , clerk of the County court of Cook county , in the
northwest quarter of section four (1), township thirty .

gether with all and singular the tenements, heredita paymentoftaxes onsaid premises, and application has pine ( 39 ) north , range fourteen ( 14) east of thethird State aforesaid ,do hereby certity that the foregoing is a

ments, privileges and appurtenarces thereunto belong been made by the legal holder of said notes to said trus principalmeridian . The said lot has a frontage of twen .
true and correct copyof the original instrument on file

ing, and all the right, title , benefit and equity of re tee, tí advertise and sell said premises, acoording to the in myoffice, all ofwhich appears from the records andty - five ( 25 ) feet on the south line of North avenue. and
demption of the said Ell Nathan Hopkins, his heirs and terms of said deed of trust ; and the amount due and files of my office.

extends south of that nniform width one hundred and
assigns therein . Dated this fifteenth day of July, A. D. unpaid on said notes is eight hundred dollars, with in In witnesswhereof, I have hereunto set myhand and

ix (106) feet, more or less, to an alley.
1876 . SAMUEL M MOORE, terest thereon at eight per cent. per annum since the affixed the seal of said County court, at my office, in the

Trustee as atoresaid . fifteenth day of April, 1876 ,and thewhole of said prin : hereby givenotice, that, in pursuance ofsuchapplica:
Now ,therefore, I, Lyman Baird,trustee as aforesaid ,

cityof Chicago, in said county, this10th day of July ,
CHARLES M. STURGES , Atty . A. D. 1876,

43-45 cipal sum-, to wit , forty thousand dollars, with interest tion , under the powers and for the purposes insaidtrust HERMANN LIEB,at eight
deed expressed , I will, on Monday, the 21st day of Au ( SEAL )

EDMUND S. HOLBROOK, un [ 43-48 ] Clerk of the County Court.
gust, A. D. 1876 ,at ten (10 ) o'clock A , X. , at the north door

Altorney , Metropolitan Block . Now , therefore , in pursuance of said application , and of the court house on Adams street, Dearest LaSalle

OF
by virtue of the power and authoritygiven by said deed street, in said city of Chicago, sell at public auction , forin and for the Third Grand Division of said State , of trust , I will sell at auction , for cash , at two o'clock in

William H. Brooks,Jr.v . Catharine E. Ewing Kearns. the afternoon on the thirty first day of July, A.D. 1876,
cash, all the real estate and premises heruinbefore and MASTERS SALE.STATE OF ILLINOIS,COUN.

in said deed of trust described, with all the rights, ben
-Error to Circuit court of Cook county. on the said premises (also known as numbers 15 and 17 , In chancery. George H.Laflin , complainant, vs. Sam

efits and equity of redemption of the said grantors, and
Whereas, the said William H. Brooke, Jr. , has sued Randolph Street, in thecityof Chicago),thesaidprem their heirs, assigu ", and legal representatives therein .

uel J. Walker , Fanny E. Cameron , Russell M. Larned,

out a writ of error from said Suprenie court to reverse a ises, to wit : Lot one, of Bowen Brother's plat of sub Lycurgus Latlin and Matthew Laflin , defendants.
Chicago , July 15 , 1876.

judgmentob'ained by said Catharine E. EwingKearns division of sub - lots four, five, six , seven , in re -subdivis LYMAN BAIRD, Trustee.
[ Foreclosure of Trust Deed.]

againstsaidWilliam H.Brooks, Jr., in the said Circuit ionof lots twenty-six to thirty -four inclusive,inblock
Public notice is hereby given , that in pursuance of a

UPTON , BOUTELL & WATERMAN, Attys. 43 48
court of Cook county , which said writ of error is now ten , Fort Dearborn addition toChicago ,being forty feet decree entered in the above cause, on the twenty -ninth

pending in saidSupremecourt ;and whereas, a writof fronton Randolph street, by one hundredand sixty G. GILBERT GIBONS ,
(29th ) day of June, A. D. 1876 , I , Benjamin D. Magru .

scire facias has been duly issued herein , returnable on eight feet to Benton Place, and being west and adjoin . der, ma - ter in chancery of said court,will, on Monday,
Attorney , Room 49, Major Block,

the first day of the next term of said Supreme court, to ing the alley , with the improvements thereon , and all the seventh (7th ) day of August , A. D. 1876, at the hour
be holden at Ottawa, in said State , on the second Tues rightand equity of redemption of said grantors in said STATEOFILLINOIS,COOK COUNTY, 8.COUN of ten ( 10 ) o'clock in the forenoon of that day , at the

north door next to LaSalle street, on Adams street, of
day inSeptember next, according to law ; andwhereas, To all whom it may concern : Take notice that Carl
also, it appears by affidavit, on file in the clerk's office Chicago , July 15, 1876 .

Leiseberg has filed in said County court a petition pray ..
thebuilding now used for a court house, situated on the

of said Supreme court, that the said Catharine E. Ewing ROBERT C. WRIGHT, Trustee . ing for the appointment of himself ,asconservatorof city of Chicago,in said Cook county,
sell at publicauc.

southeast corner of LaSalle and Adams streets, in the

Kearns is a non -resident of the State of Illinois, and SCOVILLE & BAYLEY, Attye. 43-45
Hannah Rinne, an insane person ; the hearing of said

without the reach of the process of said Supreme court, tion, tothe highest bidder for cash ,all the premises sit.
WILLIAM ROBERT petition will take place on the first day of the August

term , A.D. 1876 , being Monday, the twenty - first day of
uate in the county of Cook and State of fllinois, and

, in , -residence described as follows, to wit :
August, A.D. 1876 , at the County court room , on Dear

appears as aforesaid , areherebynotifiedto be and ap mods, Rhoda JaneCommons, Jane Commons, widow , born street, between Michigan and Illinoisstreets, in the
Being lots numbered seventeen (17 ) and eighteen ( 18 ),

pear before the justices of said Supreme court, at the Charlotte Ann Commons, and William Charles Com in block numberfive ( 5), of Matthew Laflin ,George H.city of Chicago, Cook county , Ililnois, at which time and

next term of said court , to be holden at Ottawa, in said Laflin and Allen Loomis ' subdivision of Canal Trustees

State , on the second Tuesday inSeptember next,to hear Take notice that on Monday, August 21st , 1876, at 10
place you are hereby notified to attend and show cause,

if anyyou have or can show , why the prayer of said pe
subdivision of the west half, and west half of the north

the record and proceedings brought into said Supreme A , M. , or as soon thereafter as the matter can be heard .
tition should not be granted .

east quarter of section eeventeen ( 17 ), township thirty

court on return of said writ of error , and the errors I shall present myfinal report and account as executor nine ( 39 ) north , of range fourteen(14 ), east of the third

assigned , if you shall see fit, and further to do and re ofthe lastwill and testament ofHenryCommons,de
Chicago , July 12th , 1876 .

HERMANN LIEB, Clerk . principal meridian, according to a recorded plat No.

ceive whatsaidcourt shall order in this behalf. ceaeed , for approval, to the County Court of Cook conn 43-43p
62,082, recorded January 31 , 1863, in book 161 of maps ,

G. G. GIBONS Atty. for Petitioner.
Dated this 12th day of July , A.D 1876 . ty , Illinois, at Chicago, Illinois, and shall atthe same on page 75.

U. D. TRIMRLE, time ask that the estate ofsaid deceased may be declar: LAPound for the printing , and stereotyping Law- CAN BE Dated Chicago, Ill..July 15th , 1876 .
Clerk oftheSupreme Court, ed fully settled, and thatI may be discharged from fur BENJAMIN D. MAGRUDER,

By A. H. TAYLOR , Deputy . the when and where you can be if you see fit . Books, at the LEGAL NEWS OFFICE, 151 and 163 Master in Chancery ofthe Superior couri of Cook county .

EDMUND S. HOLBROOK , Atty . tor Brooks. 43-46
43-43 JAMES COMMONS, Executor. Fifth Avenue. J. H. THOMPSON, Complts, Solr . 43-46

in the year Mour cordonethousand eightHundred altyd Tretard Caroline Bowen,hiswifesGeorge

Now ,therefore, you, the said Catharinen
esimeine Tºcommons, John Commons,

Charles Wesley com

mons :
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Then , these affidavits being received. | UNITED STATES DISTRICT COURT, wellas those where thebank ruptadmits

as to what constitutes infringement; issue upon this question of injunction. that the petitioners constituted one .

Boucicault v. Wood, 2 Bissell, 34. What The only point is whether complainants fourth in number of the creditors ofthe

is prima facie evidence of copyright ? have rights which have been violated bankrupt, and that the aggregate of their

Robertsv. Myers, 23 Law Reporter, 396. by the defendants, and whether they are debts, provable under the act, amounted

CHICAGO , JULY 22, 1876. CLARKSON & Van Schaack and NORMAN entitled to an injunction upon the facts to at least one third of the debts so prov

J. Emmons, for defendants. asthey are presented in the case. able. On the return day of the order to

DRUMMOND, J.-It seems to me that the I have no doubt that they are, and show cause, the bankrupt made default

complainants are entitled to an injunc. therefore an injunction will issue, res and he was adjudged bankrupt . The

tion to prevent the defendants from per- training the defendants from perform order was in the form prescribed by the

forming the work which has been trans- ing the play, which has been translated Supreme Court under the original act.

lated from the French of D'Ennery and from the French of D'Ennery and Cor. It was not modified to accommodate it

Cormon by N. Hart Jackson into Eng mon, by N. Hart Jackson , and adapted to the provisions of the amended act of

We have received from Josiah H. Bis- lish, and adapted by him for representa by him for representation on the stage, June 22, 1874.

BELL, official reporter, the following opin- tion on the stage in this country: or any part thereof. With respect to the allegations of the

ion, which is to appear in his forthcom .
Thecourt can go no farther in deciding As to the romance of the “ Two Or- petition , the court adjudged " that the

a motion of this kind than theproofsof phans:" It purports to be a story in nar. facts set forth in the petition were true.”
ing volume of reports :

the case clearly warrant. What are the rative form , founded, as I suppose, upon On the 29th April, the bankrupt filed

U. S. CIRCUIT COURT, N. D. OF facts established here beyond controver, the play of the “ Two Orphans;" but, so his duly verified schedules, setting forth
ILLINOIS. sy ? They are these : D'Ennery and far as I have been able to examine it, Ido his debtsand liabilities. On the 21st day

Cormon were the authors of a drama in not see, even conceding that its publica of May, 1875 , the bankrupt filed his pe

SHERIDAN SHOOK et al.2; ARTHUR McKee RAN the French language called " Les Deus tion was made with the consentofthe tition for discharge. This was opposed

Orphelines ;;" Jackson translated it into complainants, that it deprives them of by several of his creditors, who also
In Equity.

English, and adapted it to representa- the right to the play of the " Two Or- moved that the adjudication be set aside

1. COPYRIGHT- TRANSLATIONS OF PLAYS .-— Where tion on the stage. This was with the phans," as translated by Mr. Jackson . and the proceedings vacated and dis.

the translator of a play, byconsent of theauthor, consent of the authors. After this was It would take much time for me to go missed , on the ground that the requisite

such copyright can'maintain a bill enjoining any done, he applied under the law fora through thisstory in detail,andcompare numberof creditorshad not joined in

other person from using or representing such copyright, and the question is , whether it with the drama, which I have not had the petition , and the debts due them were
translation, or any part of it.

2. PRACTICE. - Affidavits ,evidently intended to
there was any valid objection to his ob an opportunity of doing. But so far as I not of the amount required by the act.

be used in a case,but notentitled in it,will be al taininga copyright for the play , thus havelookedat it, I think itdoes notde. The matter was referred to the register,

lowed to be read on motion for injunction.
translated into English. prive the complainants of a right to an whose report is admitted to be true.

I do not see that there was .

Complainants' bill alleged that prior the translator of the play . He adapted
He was injunction on that account. It appears that the petition was signed

As to the translations of the French by seven creditors, representing in the

to February 1, 1875 , a dramatic compo it to representation on the stage, and play, I know there may be certain aggregate $ 4 292 of indebtedness. By

sition or play, entitled “Les Deux Orph- was, in the sense of the law, theauthor phrases which maybe identicalin them , thebankrupt's own schedules it appeared

elines,” wasdesigned and composed in of that forwhich he obtaineda copyright. astranslated by Jackson and Oxenford that the number of his creditors whose

the French language by Adolph D’En: No one could complain of this, except There are or may be the same transla . claims are undisputed,are thirty -eight,

nery and Eugene Cormon, residents and the authors of the play in French, and tions of some French words; but, of and the aggregate of his indebtedness

citizens of France. N.Hart Jackson, a itaffirmatively appears that they assent

resident of the United States, became ed to this action on the part of Mr Jack- ofa few phrases does not make them ules were offered in evidence before the

course, the fact of there being identity due them is $ 115,062.76. These sched

the owner by purchase and assignment son . Then I do not see why he was not one play as translated . register, and their accuracy admitted. It

of the original manuscript, for represen - protected under the law for his transla: It always must be a question to be de- thus appears that the petitioning credit

tation in the United States.
tion and adaptation of the work to the cided by comparison whether or not ors constitute less than a fifth in number

Before February 1,1875 ,Jackson, with stage, and of which he was in one sense there is any essential part of the play of all the creditors, and the debts due

the consent of D'Ennery and Cormon , the author. taken as translated by Mr. Jackson. them amount to less than a twentieth of

composed and arranged a translation That being so, has the defendant in- What I mean is , that they have no right the total indebtedness of the bankrupt.

from the French playinto the English fringed his rights by performing this un to take any partofthis, thework of Mr. Had these facts appeared on the re

language, and entitled the translation published drama ? To decide that, it is Jackson , and use it. turn day of the rule to show cause , the

“ The Two Orphans,” being a literal only necessary to determine the effect to So far as I can see, thetranslations are petition would have been dismissed, as
translation of “ Les Deux Orphelines,” | be given to sundry affidavits which have made by two distinct persons,and inde ofcourse .

and adapted his translation for perform . been introduced in the case -those of pendent ofeach other . I do not, there. The question presented is, can the

ance and representation to English- Mr. Shook ,Mr. Palmer and Mr. Jackson . fore, touch the Oxenford playin this court now take notice of them , and if so,
speaking audiences . I think it is proper for the court to re- decision at all . what action should be taken ? The stat

February 1 , 1875, by and with the conceive these affidavits for the purpose for The order will be that the defendants ute provides that if, on the return day,

sentof D'Ennery and Cormon,and before which they were filed . It is well known shall not use the whole or any part of the debtor " shall admit in writing that

publication , Jackson obtained a copy that the courts are much more liberal Mr. Jackson's translation - the drama the requisite number and amount of

right on his translation,as author, under upon this subject than they were in which he has translated and adapted for creditors have petitioned , the court, if

the copyright laws of the United States. former times. They do not reject affida- representation on the stage in this coun . satisfied that the admission wasmade in

Complainants afterwards became the vits simply because there may be some try. good faith , shall so adjudge, which judg

sole owners and proprietors of the orig clerical error or omission , provided it As at present advised, I shall not en- ment shall be final, and the matter pro

inal manuscript in French , the transla : appears that they were intended for the join the defendants from using Oxen- ceed without further steps on that sub

tion by Jackson and his copyright, by case which the court is called upon to ford's translation . ject." And if it shall appear that such

purchase and assignme from Jackson . | investigate. [ The question of the right to use the number and amount have not so peti

Complainants alleged that the original It affirmatively appears, I think, that Oxenford translation came up subse- tioned , the court shall grant a reasona

“ Les Deux Orphelines ” had never been these affidavits were made for the pur- quently before Judge Drummond ona ble time, notexceeding ten days, within

translated or published with the knowl- pose ofbeing used in this case ; and con motion to attach McKee Rankin for con- which other creditors may join in such

edge or consent of its authors, except ceding that they did not at the time con : tempt, and he decided that the defend. petition .” If, at the expiration of that

the translation by Jackson ; that defend tain the proper title of the cause, still antshad the rightto use thattranslation, time , the requirements of the statute are

ants had announced and had on divers they were made and forwarded to coun- but that they must be careful not to in- complied with, the matter may proceed.

nights publicly performed, the “ Two sel, whomay be presumed tobe author. terpolate any phrases of Jackson's trans- If not,it is to be dismissed .

Orphans ” at the Adelphi Theater in ized by the parties to give the proper lation .
It will be observed that these provis

Chicago, without the consent and license character to them by stating the name of [ The consent of an author to publica- ions contemplate two cases . The first,

of complainants; that defendant Rankin the cause in which they were to be used. tion abroad placeshimin the position where the debtor admits in writing the

and his associates had previously, and It seems to me that it would be adopt ofa foreign author, and is an abandon. allegations of thepetition with regard

while in the complainants' employ , per . ing a very rigid rule, and one hardly in ment of his rights under our statute to the numberand amount of creditors,

formed and acted the “ Two Orphans,” accordance with the liberal practice of Boucicault v.Wood, 2 Vol. of this Series, and thesecond, where those allegations

and had thereby familiarized themselves the present day, todeclare that the affi- 39. The representation of a play upon aredenied . No provision is made for

with it, and were acting the same trans- davits should be rejected because at the the stage is not at common law a publi- cases where the debtor neither admits

lation at the Adelphi. time when the affidavitswere made and cation, nor is it a dedication to the pub- nor denies, but merely makes default.

Prayer for an injunction and account. signed by the parties, the name of the lic. Crowe v .Aiken, Id., 208. The au- In the first case, the court is required, if

ing. was not stated, provided . they thor's rights at common law have not satisfied that the admission was made in

The bill was supported by several affi knew that they were to be used in the been taken away or limited by any ex- good faith, to so adjudge, which judg

davits,among which were complainants' cause , although they did notknow the isting act ofCongress. Idem .] [ Reporter. ment is final.

and Jackson's. The affidavits weresworn technical description of the title of the In the succeeding section , the provis.

to in New York , but were not entitled same. ions seem to embrace cases of default as

of the suit or court until filed .
D. OF CALIFORNIA .

The affidavit of L. F. Post, one of com as I think they should be, there can be the facts. It enacts in substance that if,

plainants' counsel, was filed, showing no doubt that these defendants — the ( Before Hon . OGDEN HOFFMAN , District on the return day of the order to show

these affidavits were made and sworn to principal defendants who have perform Judge . )
cause, the court shall be satisfied that

for the purposes of this suit and for no ed this play - have been using the trans the requirement of the act as to the num
In Re FUNKENSTEIN .

other purpose lation of Mr. Jackson , as adapted by him ber and amount of creditors has been

The defendants denied that Jackson for representation on the stage. BANKRUPTCY - FALSE STATEMENT IN PE complied with , or if within the prescri
TITION-FINAL JUDGMENT.

acquired any rights by his translation or They acquired their familiarity with bed time creditors sufficient to make up
copyright; that “ Les Deux Orphelines” | it in consequence of the direct action of 1. FALSE STATEMENT IN PETITION. - A petition the required number and amount shall
was translated by consent of the authors the translator or his assignees,and it in involuntary bankruptcy, alleged, among otherþyJohnOxenford,of London, prior to would be hardly fair under the circum . things,that it was filed by one-fourth ofthe cred sign the petition, thecour

tshallsoad

itors representing one-third ofthe provable debis , judge, “ which judgment shall be final . "
Jackson's translation ; that defendants stances of the case that they should be asrequired by the act.The bankruptmade de It will be noticed that the form of the

had obtainedfromLondon ,Oxenford's permittedtogo on and useit contrary factssetforthe were true,tandaadjudicateathim adjudication in the case at barveryim

translation, and intended thereafter to to the wishes of the owners. It has bankrupt. On a motion to setaside the adjudica : perfectly complies with these require

perform the latter, and not Jackson's been said that they do not propose to tion,on theground that the requisite number of ments. The act seems to contemplate a

translation
use it any longer ; but in view of the creditors had hint inieredinthe prestion held Chat distinct and explicit judicialfindingof

Motion for an injunction upon bill facts the court cannot assume that they 2. FINAL JUDGMENT.– That " the judgmentshall the fact that the requisite number and

and affidavits to restrain the defendants will not do so , or refuse an injunction be final," does notmean merely that no appeal amount of creditors have petitioned.

frompublicly performing the“ Two Or- onthatground.Itisnot controverted shallbe there, ben ben atthe matterso adjudged And the judgment of thecourt on that

phans." that these complainants are Jackson's 3. FRAUD. - If the ground on which themotion point is made final. Theform used mere.

Upon hearing, defendants objected to assignees, and are entitled to all his was madewere fraud ,bad faith , or collusion , the ly finds that the allegations of the peti

the readingofcomplainants' and Jack rights. I do not think that, because Mr. rule wouldbe different. tion are true . This form , as before sta

son's affidavits, because not properly en . Jackson, or, possibly , the complainants, JOSEPH NAPTHALY for petitioners . ted , is prescribed by the supreme court.

titled when sworn to. may have been mistaken as to their David FREIDENRICH , for opposing cred. It has not been modified since the pass

S. M. Millard and L. F. Post, for com- legal rights , or as to the particular char- itors. age of the amended act . The propriety

plainants, in support ofthe motion cited acter annexed to their rights of property Opinion by HOFFMAN, J. of inserting the more explicit judgment

on the point that an author might be a subsisting in this drama, the courtshould The petition against the bank rupt in which theact seems to contemplate, has

1 translator : be prevented from acting in this case. this case, was filed on the 9th of April , been overlooked .

21 Morgan's Law of Literature,315-321 , | The court will not go into a collateral | 1875. It contained the usual averment | But I do not consider that this irregu

cause
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larity is fatal to the proceeding. The third of an indebtedness which,twenty under an attachment against one person, The remaining question is, whether it

judgment of the courtthat the allega- days subsequently to the filing ofthe pe- the goods of another areseized. There was competent to commence the suit in

tions of the petition are true, embraces tition, the bankrupt stated under oath to was.no question, then , but the property replevin , in the Circuit Court, or could it

all the allegations of the petition, as well be $ 115,062.76. seized was that of the defendant in the only have been legallycommenced in the

as those relating to the number and For some reason , the opposing credit attachment, and he had proper notice by Superior Court when theattachment suit

amount of the petitioning creditors as ors failed to prove their debts before the publication. The question was whether was pending? Taylor_et al . v. Campl,

the other necessary averments. The election of an assignee. The assignee ihe judgment thereupon rendered was 20th Howard, 583,and Freeman v.Howe

court has in fact passed upon the truth was therefore chosen by the petitioning so conclusive between the parties as to et al., 24th Id ., 450, and other decisions

of those allegations, as much as on that creditors. He reports that no assets bar an action by the defendant in the cited from the Supreme Court of the

of the allegation of the residence of the whatever have come into his possession. attachment for the malicioussuing out United States, sustain the doctrine that

plaintiff,and the date and existenceof The counselfor the petitioning creditors of the attachment; and ,with reference where goods are inthe custody ofthe
the act of bankruptcy, which are also intimate in their brief that the object of to that question, this language was used : officers of a United States Court under
facts necessary either to give the court the opposing creditors in procuring the " Appellants urged that the court below judicial process from such court, they

jurisdiction ,orto authorize the proceed adjudication to beset aside, is to obtain erred inrenderingthejudgment,because cannotbe taken by process from State

ing. The mere circumstance that its the benefit of certain judgment liens on they claim the recovery in the attach- courts, and so vice versa,and this to the

judgment has not been so explicit on one the real estate of the bankrupt. ment suit is conclusive between the par - end that there shall be no conflict be

point as the act would seem to contem But if so , why has the assignee failed ties, and cannot be questioned in a col - tween the respective jurisdiction of the

plate, ought not to defeatthe proceeding to find the real estate ? And why have lateral proceeding. Thatit is so far con- State and federal courts, and if that
The inconvenience and hardship of so they failed to point out to the assignee clusive, that strangers to the proceeding question were involved here they would

holding would be very great, for thesame of their own selection assets which it is will be protected in their rights by pur- be conclusive. But it is not, and upon

form has been followed in all cases of hisduty to collect and distribute amongst chase or otherwise, inasmuch as the the other questions discussed in them ,

involuntary bankruptcyin this district, all the creditors ? The bankrupt about court acquires jurisdiction of thesubject they are binding onlyto the extentwe

and it ispresumed in manyothers. The two yeas ago wasadjudged bankrupt, matter, wecannot doubt.” But there is are convincedof the justice and correct

clerks have no doubt very generally con- but denied his discharge. The debts set nothing from which it can be inferred ness of their conclusions. Nor is there
tented themselves with following the forth in his schedule seem to have been that the court intended to say that the any question presented of conflict as to

forms prescribed by theSupreme court. contracted since the former adjudication. issue of an attachment andthe publica the control of the property between

Thebriefs of counsel in the case at bar He claimsthat the debtsfrom which he tion of a notice, in a suitagainst it, courts of dissimilarorganization and

discuss the question whether the aver. then sought to be discharged are barred would give the court jurisdiction to ren powers. Both courts emanate from the

ment with regard to the number and by the statute of limitations . der a judgment against the goods of B. , same sovereignty , and they have co- or
amount of creditors is a jurisdictional Under all the circumstances, I think it merely because they had been wrong - dinate jurisdiction in civil cases in Cook

averment . On this point the opinions proper that the opposing creditors should fully seized as the goods of it by the county. In Jones v. Albee, 60th Ills.,
of the district judges are conflicting. have an opportunity to allege ,and prove sheriff .

34, we held that it was the design ofthe

The learned judge of the District court if they can ,fraud, bad faith or collusion On the contrary, however, in Germa constitution that judges of the Circuit

for the Eastern district ofMichigan holds in obtaining the adjudication. I there nia v. Steam TugIndiana, 11th III. , 535, Court and the judges of the Superior

that to give the court jurisdiction, the fore deny the motion as it is now made, where it was contended by counzel that Court of Cook county should exercise

petitionmust contain a clear,consistent butleave is given to renewitonthe a sale of a boat under proceedings in at thesamne powers,and be placed uponthe

and explicit allegation as to the propor. ground of fraud, bad faith , or collusion . tachment, operated like sales under pro same footing.

tionate number of creditors petitioning, -The Central Law Journal. ceedings in admiralty courts, and ihat There is, therefore, no apparent rea

and the amount of debts represented by the purchaser acquired an indefeasible son why, if the action of replevin might

them . For the want of such an allega THrough the kindness of the law firm title, divested of all liens of whatsoever be brought in the Circuit court of Cook

tionhevacatedthe ordertoshowcause, ofPope&Compton ,we have received nature; it washeld,theordinarypro- county, it might not, with equal propri

the following opinion :
ceeding by attachment, although in some ety , be brought in the Superior court of

re Rosenfelds, 11 B. R. 86. In Ex parte respects a proceeding in rem , has no such that county , which is practically buta
Jewett, 11 B. R. 443, the learned judge for SUPREME COURT OF ILLINOIS. conclusiveeffect as a decree in admiral- | branch of the same court. Jones v. Al.

the district of Massachusetts held that ty , and that a sale under it does not di- bee, supra.

the insertion of the name of one of the
OPINION FILED JUNE 30, 1876.

vest any liens of a superior degree, nor Entertaining these views, it follows, in

creditors instead of that of the debtor, THOMAS SAMUEL v . FRANCIS AGNEW , any antacedent liens of the same degrte . our opinion , the court properly held that

by a clerical mistake, did not vitiate a Appeal from Superior Court of Cook Co. And this is quoted with approval in appellee was guilty of no contempt of

proceeding under the act to effect a com Propeller Hilton •. Miller et al., 62 Ill . , court in surrendering the property in
position, and that notwithstanding the SALE UNDER ATTACHMENT, WHAT TITLE 222.

PASSES - REPLEVIN , IN WHAT COURT MAY his enstody to the coroner , on the writ

error there was “ a case in bankruptcy BE BROUGHT. It is said , in Drake, on Attachments, & of replevin .

pending against the debtor.” In this 220 : “ It is a well settled principle that
1. - When , if in any case an officer who

case there had been no adjudication. _ That the proceedings in attachmentare against an attaching creditorcan acquirethrough submits in good faith to one,rather than

The views of Lowell , J., were adopted theinterest ofthe defendant in attachmevt,and his attachment no higher or better right the other, of two jurisdictions upon the

by the learnedjudge of the southern dis- those claiming under him ,in the thing attached to the property on assets attached , than face of record, apparently equally oblig

trict of New York in the recent caseof improperly. and who is no party to the suit, is not the defendant had when the attachment atory upon him , can be adjudged guilty

In re Duncan, Sherman & Co. , where the concluded by the judgment. took place, unless he can show somefraud of contempt, because it shall subse

point raised in the case at bar was disc is the proper remedy against a sheriff who has
2.Replevin THE PROPER REMEDY:. Repleyin or collusion by which his rights are im . quently appear that to wbich he submit

tinctly adjudged . In thetwo previous levied a writ of attachment against one person paired.” And we understandthe more ted was not legally paramount,we shall

casesthe point upon which the judges upon the property of another, at the instance of reasonable doctrine to be, that proceed- leave for the present an open question.
differed was, whether it was necessary, ied upon.

the party whose property is thus wrongfully lev . lings in attachment are against the inter The judgment is affirmed .

in order to give jurisdiction, that the 3. In wuAT COURT MAY BE BROUGHT. - That it est of the defendant in attachment, and POPE & COMPTON , for appellant.

petition should contain a clear, consi- t was competent to commence thesuit in replevin those claiming under bim in the thing RICCABY, BALDWIN & Hanna, for ap

entallegationthattherequisite number washing thesuperior cowhen the attachmewt,suit attached;and that a person whose goods pellee.

and amount of creditors had joined in have been seized improperly, and who is

the petition. In the case at bar, as in STATEMENT.—This proceeding was in- no party to the suit, is not concluded by We are under obligations to the law

that of Duncan, Sherman & Co., the pe. stituted by appellantagainst appellee, as the judgment. Megee v. Brine, 3rd firm of CARTER , BECKER & Dale, for the

tition contains the requisite allegation, sheriff of Cook county, for the purpose Wright, 50-63; Breeding .v. Siegworth,

and the question really is,can the en- of having him attached andpunished 5th Casey, 396 ; Woodruff x. Taylor, 20 following opinion :

quiry as to whether that allegation be for contempt in not selling certain goods Vt., 65 ; Barber v. The Bank , 9th Conn. , SUPREME COURT OF ILLINOIS.

true be re -opened after the court has, on and chattels in his bands, levied upon 407.

the return day of the rule toshow cause, byan attachment and special execution. The question then occurs, is replevin OPINION FILED JUNE 30, 1876.

adjudged that it is. Blatchford, J. , held A rule to show cause was entered and a proper remedy against a sheriff who GEORGE E. EDBROOKE v. WILLIAM S. COOPER et al:

that the provision of the statute which served upon appellee, who, in return has levied a writ of attachment against
Appeal from Superior Court of Cook County.

declares the judgment of the court on the thereto, showed that thegoods and chat oneperson upon the property of another,

point shall be final, forbids the reopen: tels, so levied upon, bad not been sold , at the instance of the partywhoseprop: PLEADING - EFFECT OF FILING PLEA WHILE
ISSUE ON DEMURRER WAS STILL PEND

ing of the question at any subsequent but had been delivered up to the coroner erty is thus wrongfully levied upon ? It
ING - STRIKING PLEA FROM THE FILES .

stage of the proceedings, unless fraudbe of Cook county on a writ of replevin is- seems to be well settled that this reme

alleged and proved. His language is : sued out of the Circuit court of Cook dy would be appropriate in such cases, Opinion by SCHOLFIELD, J.

“Unless this be so, there is no necessary county, at the suit ofone, Edward Tyler, aside from anything to be found in our On the 6th day of April, 1874, appel

limit to the number of times the court who was not a defendant in the attach statute, Allen on sheriffs, 272 et seq ; lant filed his demurrer to the plaintiff's

may be required to re- examine the ques. ment suit,after the executions had been 3rd Robinson's Practice 477, 8 ; Clark v. declaration, and three days afterward,

tion thus declared to be finally adjudged. issued and levied on said goods and Skinner , 20th Johns, 465 ; Thompson v. that is to say , on the 9th ,he also filed

I speak now ofan allegation merely that chattels by appellee ; and that he had Button, 14 Id ., 84 ; Gamer v . Campbell, his plea of non-assumpsit thereto. The

the court has erred , and not of an allega- been guilty of no negligence in selling 15 Id . , 401; Judd v . Fox, 9th Cowen , 259; record recites, that on the next day, the

tion of fraud or bad faith .”
before thewrit in the replevin suit was Chinn v. Russell, 2d Blackford, 172 ; Dag: 10 : "This day came the plaintiffs to this

Inthese views I concur. I think the served upon him. The court thereupon gett v. Robins, Ibid , 415. suit , by Carter, Becker and Dale, their

finality , attributed by the act to the judg. ordered that appellee be discharged, to The first section of our statute, enti attorneys, and the defendant by s. M.

ment of the court, does not mean mere reverse which order this appeal is pros. tled , Replevin ," Gross Stat. (1869) p . Davis, his attorney, comes also, and this

ly that no appeal shall lie from its judgecuted . 569, extends the action generally to all cause, coming on now to be beard upon

ment, but that the matters so adjudged Opinion by SCHOLFIELD , J. instances where goods or chattels shall the defendant's demurrer to the plain

shall not be thereafter re - examinable, The question first arising on this rec- have been wrongfully distrained or oth- tiff's declaration filed in said cause,after

even by itself. But I do not consider ord is, does a judgment in rem in attach erwise wrongfully taken, or shall be wrong . argument of counsel, and due delibera

* the courtthat Congress meant to deprive the court ment, where goods belonging to a person fully detained in favor of the owner or tion by the court,

of its inherent right, where fraud and other than the defendant in attachment, person entitled to their possession. being fully advised in the premises, finds

imposition have been practiced upon it, and upon which there is no express prior The second section is as follows : that said declaration is sufficient in law ,

to apply theremedy. The ground upon lien in favor of the attaching creditor, No action of replevin shall lie at the and orders that said demurrer be, and

which the present motion is based, is have been seized by the sheriff, give the suit of the defendant in any execution or the same is hereby overruled .

merely the insufficiency in number and sheriff the right to hold the goodsagainst attachment, to recover goods or chattels On the 11th of the same month , the

amount of the petitioning creditors . In the owner, or, in other words, convert seized byvirtue thereof, unle88 such goods record shows the plea of non -assumpsit
the brief of counsel fraud and bad faith what was before a tortious possession and chattels are exempted by law from was, on motion of plaintiff's attorneys,

are charged. There is certainly much into a lawful one . such execution or attachment, nor sball stricken from the files " for want of affi

color for this accusation . The gross dis Counsel for appellant insist , this court any action of replevin lie for such goods davit of merits, in pursuance of thestat.

parity between the aggregate of prova- in Bliss et al. v. Heasty et al . , 61st Ill . , and chattels, at the suit of any other ute in such case made and provided , and

ble debts due the petitioning creditors, 338 , recognizes the doctrine that the person unlesshe shall at the time have a right judgment was then entered ” against the

and the total amount of thebankrupt's judgment in such cases is conclusive to reduce into his possession , the goods ta defendant for want of a plea . Subse

indebtedness, vehemently suggests the when the goods are purchased by third ken . ” Thus clearly implying that when quently the record was by order of the

suspicion that both parties must have parties, bona fide at the sale, although it the goods of a person , other than the court, amended by striking outthe words,

h for want of atidavitofmerits, in pur
known that the allegation that they rep- would not be so as between the parties defendant in the execution or attach

resented one-third of his entire indebt- to the suit. A reference to the question ment are seized , and he has the right to suance of the statute in such case made

edness, was untrue. The creditors could before the court in that case will show reduce them to possession,hemay bring and provided.”

have been at little pains to ascertain the that the court, in what was said, had not replevin. Heagle v. Wheeland, 64th Ill., The errors assigned question the regu

facts if they supposed $4,292 to be one. I the slightest reference to a case wbere, 423.
larity of the action of the court in sus.

*
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taining the demurrer,and in subsequent given to Gallup to secure the balance of day, he to whom the escrow is made We are indebted to the law firm of E.

ly striking the plea from the files . his purchase money on the lots. shall pay me ten pounds, give mea horse, H. & N. E. GARY , for the following opin

There is no pretense that the declara At the time this arrangement was enfeoffme of a manor, or perform any lion :

tion was , in fact, obnoxious to demurrer, agreed upon , appellant was on the eve other condition , then the stranger shall

but it is insisted , the filing of the plea, of starting to New York , to be absent deliver the escrow to him as my deed ; SUPREME COURT OF ILLINOIS.

subsequently to the filing of the de . some time, and to enable the arrange in this case if he deliver the same to him

murrer, was an abandonment of the de- ment with Gallup to be carried out, he as my deed before the conditions or con OPINION FILED JUNE 30, 1876.

murrer, and withdrew the question pre executed a release of his mortgage, and dition fulfilled , it is not my deed simplic
MATHIAS RICKERT V. PEOPLE.

sented by it from the consideration of delivered it to Gallup to be held in esi'er. But if the condition be fulfilled

the court .
Error to DuPage.

crow until the transaction should be fully and the escrow delivered by him (after

It has been heldin Nyev. Wright,2a consummated,andthen delivered to the conditions performed )asmy deed; THE CLUB DEYSTEM ANM-SLEGALADEVICE

Scam. , 222, and Grier v. Gibson, 36 Ill . , Mrs. Valentine. Appellant having gone then it is my deed and shall bind me ;

521 , that a defendant, by filing a plea to East, by some accident or mistake the re- and then begins to be my deed and shall
1. JURISDICTION OF JUSTICE . - Section 12 of the

a declaration,waives an antecedent de lease was takenfrom Gallup's office to not haverelation to the first delivery." fers jurisdiction upon a justice of the peace, in

actentitled Dram -Shops,Chap. 43, R. 8. , 1874 , con

murrer; but this can hardly apply to the the recorder's office, and there filed for This, perhaps, is as early an announce suit brought to recover a afine for violation of

plaintiff unless hejoinsissueon the record, which appellee learned for the ment of therule as may be found in the section 2 ofsaid act.

plea. first time on his return from New York. / books, and is the same as definitions -An association or club called “ Wheaton co
2. THE " CLUB " A DEVICE TO EVADE THE LAW.

It is an old and familiar rule of plead No loan was ever made by Gallup to given by courts and text writers since partners iip Company, Number One," organized

ing, that a party is not allowed to both Mrs. Valentine. that time. We are aware of nochange ute intoxicating liquors to the members thereof:

plead and demur to the same matter. On the 17th day of February, 1873 , in the rule since he wrote. Pierce v. to be drank upon the premiseswhen distributed,

Stephens on Pleading, ( 9th Am. Ed. , ) Thomas Cogswell and others obtained a Pitts, Ft. W. & C. R. R., 34 Ill . , 13 . was a shift or device to evade the law .

278 . judgment in the Superior court of Cook
Then if a delivery before condition

3. UNLAWFUL SELLING . - The appellanthaving

The recorddistinctly shows thatthe county againstMrs. Valentine for $500.18 performed confersno title, it isdifficult were either given away or sold for tickets by him ,

no license to keep a dram -shop , whateverliquors

defendant did not abandon his demur- andcosts. And thesame partiesrecov: to perceive how otherscan acquire title under that arrangement,come within thedefini

rer ,but that he appeared when it was ered another judgment against her, in fromthe grantee named inthe escrow.

called up by counsel ; and it was over

4. IMPOSSIBILITY OF EVADING THE STATUTE.

the same court, on the 30th day of April, Washburn on RealProperty, vol.3, p. It is preposterous to assumethat a number of per:

ruled after argument of counsel . He is, 1873, for $ 499.67 and costs.

therefore, estopped by the record from The judgment creditors sued out exe- the previous condition is performed, it à quantity of liquors,and retail them out to the

372, says: “ If a deed is delivered before sonsmay with impunity associate themselves to

claiming his demurrer was abandoned . cutions and placed them in the hands of will not be the deed of the grantor, or several members. Such an enterprise is unlawful

The plea having been filedsubsequent- the sheriff, wholevied ontheselots and have any effect assuch;”andherefers and allconcerned would be guilty of violating .

ly to the filing of the demurrer, and advertised them for sale on the 31st tonumerous authorities which support

while the issue presented by itwas still May, 1873. Appellant thereupon filed the text. Thecase of the grantee get Opinion by Scott, C. J.

pending , the court wasauthorized to this bill to have therelease cancelled ting possession of the escrow by fraud This action was commenced before a

treat it as a nullity,and strike it from and the judgment creditors enjoined before the condition performed ,and justice of the peace on complaint under

the files. Taylor v. Rhea Minon , 414, from selling the lots,unlessitbe subject then selling the land to an innocent pur- oath , to recoverthe fine imposedfor a

Even ifthe pleahad not beenfiled to his mortgage: A temporary injunc chaser,was fully discussed in Shirley v. violation of the second section of an act

until after thedemurrerwasdisposed tion was granted ,but, on a bearing,the Ayers, 14 Ohio, 308. The court say: entitled" Dram -Shops,” to provide for

of, being filed without the leave of the court below dissolved it, and dismissed Until the performance of the condition licensing of, and against the evils aris

court, it might, in the discretion of the the bill , and complainantappeals. it ( the deed) must remain a mere scroll ing from , the sale of intoxicating liquors.

court, have been stricken from the files.
There is no pretense that Gallup had in writing, of no more efficacy than any That section makes it unlawful for any

Conradi et al. v.Evans et al ., 2ndScam ., anytheslightestauthorityto deliver the other writtenscroll. But when , upon person nothaving a license,to keepa
186 .

deed of release until the condition was the performance of the condition , itis dram shop,either by himself or another,

The court certainly was not author- performed uponwhich itwas placed in deliveredto the grantee or his agent,it to sell intoxicating liquors ofany kind,
ized to strike the plea from the files, his hands. Nor is it claimed that those then becomes a deed to all intents and in a less quantitythan one gallon, or in

merely because itwas not sworn to, conditions were ever performed, or that purposes,andthetitlepassesfrom the any quantityto be drank on the premises

since no affidavitwas filed with thede- therelease was rightfullyfiledwiththe date of the delivery. The delivery to be or in anyadjacent room or place,and
claration ; but itwas properly stricken recorder, and spread upon the records. I validmust be with theassent of the subjects the offender to fine and impris

from the files because itwasimproperly That was an accidentor mistake,with grantor.If the grantee obtains posses- onment. R. S. 1874,chap.43, sec. 2.

filedwhilethe issue on the demurrer out either appellantor Gallupintending sion of the escrow without performance The 12th section providesthat any fine
was pending. that it should be done . Nor was there of thecondition , he obtains no title there or imprisonment mentioned in the act

No objection is pointed outtothe any delivery to Mrs.Valentine. It never by,because there has been no delivery may be enforced by indictmentinany
amendment of the record, and we are of went into her possession or cameunder with the assent ofthe grantor,whichas- court of record having criminaljurisdic
the opinion there is none. her control, nor was it delivered to the sent is dependent upon compliance with tion , or the fine may be sued for and re

The judgment is affirmed . recorder orany other person for her. As the conditions." “ The recording of an covered before any justice of the peace

to her, then, the release in no wise escrow does not make it a deed .” of the proper county, in the name of the

We are indebted to the law firm of changed or affected her rights, and was, The court held that although the gran- people of the State of Illinois. Under

Paddock & Loe, for the following opin- mortgage was concerned,absolutelyvoid, record,and then soldit to an innocent thepeace had jurisdiction to try the

as far as the apparent release of her tee obtained the escrow and placed it on this clause of the statute the justice of

ion :
and was such a cloud on appellant's title purchaser, he acquired nothing by his cause, and we arenot aware of any pro

SUPREME COURT OF ILLINOIS. as, in equity, required it to be cancelled , deed, because his grantor never acquired vision of the constitution it contravenes.

OPINION FILED JUNE 30, 1876.

and she restrained from asserting any any title by obtaining possession of this McCutcheon v. The People, 69th Ills.

rights under it . It is likened to a deed which Of the questions raised, only one need

No. 204.-B. F. STANLEY v. E. B. VALENTINE et al. It is true that there is no specific the grantee had stolen when no title is be considered , and that hasrelation to

Appeal from Cook .
prayer that it be cancelled as to her, but thereby acquired ; and it is distinguished the guilt of defendant.The statute makes

the bill contains the geveral prayer for from one obtainedby fraud from the the giving away of intoxicating liquors,
ESCROW - EFFECT OF PUTTING A RELEASEOF AMORTGAGEON RECORD BYMISTAKE. relief, and no ruleof chancery practice grantor himself,whilethetitle passes by or other shift ordevice to evade its pro

is more familiar than that other than the actual delivery by the grantor him- visions, unlawful selling. That defend

Where releaseof a mesrtgagewasmade bythe thespecificreliefprayedwillbegranted self. See Smith v. RoyaltonBank,32 ant resortedto a shift or device to evade

son , and before the performance of the condi under the general prayer, when consis- Verm ., 341; People v . Bostwick , 32 N. the provisions of the law against selling

tions under which the release wasdeposited, and tentwith the facts stated inthebill. Y., 450; Everts v. Agnes , 4 Wis.,453 ; intoxicating liquors,we entertain not the

lease,bymistake or accident,was filed forrecord, Now such relief in this case is perfectly Blackv. Schreve, 13 N. Y.,458 ;Dysonv. slightest doubt.

and was recorded , held , that judgment creditors consistentwith , and isnot repugnant to Bradshaw,23 Cal., 536 ; Ogden v. Ogden, There is no pretense defendant had a

acquire no rights or advantage by such recording, or variant from , the facts alleged and 4OhioSt. R., 191. Fromthese authori- license to sell ' intoxicating liquors,and

creditors from selling under the levy of an execu : proved. And we presumeno one would ties it wouldappear that even a grantee hence it follows if he made any sales in

tion, anything more thanthe equity of redemp. say the prayerwould be defective had it is not protectedby a purchase, however a less quantity than one gallon,or in any

tion of the mortgagor. been specifically made in this bill . It bonestly and fairly he may have acted, quantity to be drank on the premises or

Thesearecerdingseilute release podethe theory then follows that it was errorin the unless there was a delivery to hisgrant inany adjacentroomor place,such sales

the mortgagee,which a court of equity will re- court below not to have retained the bill ors. But we are no: required to go the must have been unlawful.

and granted at least that relief. length of the rule announced in these Prior to the first day of July , 1874, de
The mortgagee, by making such a release and

placing it in escrow with an agent, by whom it
But it is urged that by filing the re . cases to hold the release inoperative and fendant had a bar in a room in the “ Platt

was placed on record by mistake, is not estopped lease for record, the judgment creditors void in this case . House ,” where he kept for sale the usual

to deny that it is his deed; especially so, where acquired a superior lien to that of appel

judgment creditors only of themortgagor, seekto lant. That the recording of the release, went into the hands of Mrs. Valentine. a dram shop,

But, in this case, the release never stock of liquors, having a license to keep

they advance nomoney, giveno credit, or do any although by accident or mistake, let in She did not know or intend that the re About that date there was organized

act bywhich they change their attitude to the their subsisting judgments asa lien that lease should be placed upon record. what is called the “ Wheaton Copart

postpones appellant's mortgage to their Hence, this case is not as strong as some nership Company, No. One." The ob

WALKER, J. debts On the other hand, it is claimed of those referred to above. We are , ject of the company as set forth in the

On the 4th Jay of November, 1872,ap . that as the release was never delivered therefore, clearly of theopinion that the articles of association, was " to promote

pellant received from Elizabeth Valen- and was absolutely void, that creditors judgment creditors acquired no rights or temperance, friendship, and good feel.

tine a mortgage on certain real estate in or subsequent purchasers, although bona advantage by the recording the release, ing in the community at large.” “ Any

North Evanston, in Cook county , to se- fide,aequiredno rights thereby. There- and they should have been restrained white male citizen above the age of

cure thepurchasemoney for the proper- lease never havingbeen delivered , it from selling under theirexecutions,any twenty one years,of steady , industrious

ty , and for which she had given hersix became no more operativethan had it thing more than Mrs. Valentine's equity habits, sound mind and memory, and

notes for different amounts, and payable been a forgery. That the title of appel- of redemption, and in refusing to do so, good moral character," could become a

on various dates, and amounting in the lant could not pass from him until the the court erred. memberof the association on complying

aggregate to $ 8,500, and bearing ten per deed was delivered. That the judgment In the light of the decisions referred with certain conditions. The association

cent. interest per annum. The mort. creditors had not been misled by the re- to , there is no force in the objection or company had as officers, a president,

gage was duly recorded on the 26th of cording of the release to advancemoney, that appellant, by making the escrow vice president, secretary, and treasurer,

February, 1873. Aboutthe 10th of March , to give credit, or do any acton the faith and placing it in the hands ofan agent, whose duties were all defined . The

1873, she being desirous ofraising money that therelease was valid and operative; and it having got upon the record, he capital stock of the company
by loan and to secure the sameby deed that their position to the case is in no should be estopped to deny that it is his to be $ 300, and was to be in.

of trust on the property, for the purpose way changed, nor have they done any deed . We have seen that such is not vested in business, but what that

of paying one of the notes she had given actwhich gives them a superior or any the rule , and it should be especially so business was or its character, is not

for the purchase money of $ 3,850, ap- equity whatever to claim an advantage here, as the judgmentcreditors have ad declared either in the articles of

plied to Benj. E. Gallup for a loan of over appellant's mortgage. yanced no money, given no credit, or association or in the by-laws. One of

$ 4,000, who consented to make it if her It is manifest to all that a deed cannot doneanyactby whichthey havechanged theby-laws provides, “ no partner shall

title should prove satisfactory, except a be operative until it is delivered . Per their attitude to the case. give any goods of the company to a
prior mortgage, and that given to appel- kins, who wrote his treatise on convey For the errors indicated, the decree of minor, unless such minor is a member of

lant, and thatappellant on being paid ancing more than three centuries since, the court below is reversed and the his family,” and another that “ no part
the $ 3,850,and being thereby enabled to says (sec. 138, p . 28 ) , “ and if I make a cause remanded . ner shall sell any of the firm goods to

pay the prior mortgage, would release deed and deliver it to a stranger, as an Decree reversed . any person orpersons whatever, either

his mortgage and take from her a new escrow, to keep until such a day , etc., PADDOCK & IDE, for appellant. directly or indirectly . ” At the time this

mortgage subject to a mortgage to be and upon condition that if, before that SHELDON & WATERMAN, for appellees . prosecution was commenced the proof

escrow.

move.

case.

was
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DENCE FOR DEFENDANT.

OF REGAGE SALE - EXTENDING TIME

DEMPTION.

BOVENANTS AS TO ASSIGNS NOT NAMED

THEREIN RETROACTIVE STATUTES .

shows the association consisted of about but the witness states he had known an 97.-C., B. & Q. R. Ř. Co. di Robert Dam- able , and Cook knew it was so , and

one hundred and fifty members. Not. instance of a person who was not a erell et al .

withstanding it is declared the object of member drinking beer that belonged to
Appeal from Adams. bought the goods afterwards with such

the association is the promotion of the club in the club room . All this is
Opinion by SHELDON, J. , reversing and knowledge, Cook's purebase was then

remanding. tainted with fraud, even if he was a bo“ temperance, friendship and good feel- plainly a device on the part of the de- R. R. CROSSING OF A
na fide creditor himself, and bought the

ing in the community at large,” among fendant and those who desire to pat
goods to save his own debt. But it must

its first acts the company rented the ronize his bar, to avoid the provisions

room defendant had formerly occupied , of the law and to enable him to sell in . Feld, 1. That oneapproaching a rail- beshown that West's sale wasfrauda

purchased of him the remainingstock toxicating liquorsatretail,as hehad road crossing of a highway, is held to lent, (whichwas notdone in this case.)

ofliquors he had on hand, and set up formerlydone, withoutfirst obtaininga and cannot recover

ifhereckleselyor

the exercise of due care and prudence,
2. Nor would the affidavit filed in his

and opened asaloon,withouthaving licenseto keep a dram -shop: The pur: carelessly comes into danger thereon .
own attachment suit be held an estoppel

first obtained a license to keep a dram - pose and object is so transparent that
in regard to the nature of West's sale .

shop, and all under the management of the subject need not be seriously dis 2. The statute does not requirethe that Cook thought,atthe time,the sale

The affidavit would only be evidence

defendant, with the specious title of cussed . The whole thing is a subtle engine driver of a train to both ring a
“ treasurer.” Bender, thesecretary artifice, planned withaview to avoid belland sound a whistle, in approach ven fraudulent in the second attachment

of the alleged company, ex- thepenalties denounced against persons the one or the other.ing a crossing, but only that heshall do suit, the affidavit might be used to show

amined a witness the part violating the law . The ticket arrange

of theprosecution, andgavea de- mentwas simply paying in advance and tostop onapproachingahighway cross- 106.- Asher Merwin ni Alexander Ar:
3. It is not theduty ofan engine driver that Cook knew it to be so .

scription of the place and manner of do- getting the liquors at convenient seasons

ing business as follows: " There were when desired. The proposition is ab
buckle.- Error to McLean . - Opinion

two front rooms in the Platt House, and surd that the ticket-holders really own. 100. - Hiram H. Rosengrantz v. William by WAKLER, J., reversing and remand

that the west one was used for an office, ed the liquors with which the bar was
Mason. - Appeal from Macon . - Opin

ing.

store -room and one thing and another ; stocked . Each party bought tickets to ion PER CURT'A M , affirming.

that there was a door between the two be used at the bar when he wanted any. PRESUMPTION AS TO PROMISSORY NOTE .

rooms, and a front door opening south thing, and for no other purpose. STATEMENT —Charge of false represen
Held , That the giving of a promissory tation as to lands sold ,which the seller

from the west room ; and that from the Should we adopt the theory of the note, of itself , unexplained , is not evi. had never seen . Defendant offered to

east room there was also adooropening defense,that the several ticket holders, dence of a settlementof all demands be- show that he had receives thesamerop

to the south on the street which was or parties constituting the association, tween the parties.

closed the latter part of June last, and in fact owned the liquors in the saloon , resentation from his grantor, but the

had since that time remained closeil; it would makeno better case for defend 101. - William M. Davis v . Andrew J: covet rejected the evidence. Held,

that a club or association known as the ant, and a vastly worse one for the par Dresback . Appeal from Macon. That he should have been allowed to
' Wheaton Co -partnership Company, ties associated with him . In that view Opinion by CRAIG , JI , reversing and show this , because it bore directly upon
Number One ' had had control of the the liquors would belong to the compa remanding. his knowledge of the falsity of the rop
east room from the first day of July, ny as partnership stock, and the compa BMPEACHMENT OF OWICERS-RÆTURN -- MORT -

resentation . To render a representation

1874 ; that this club had possession of ny would have no more rightful author: fraudulent, it must not only have been

the east room , and that the defendant ity to sell to the individual members or false, but the party making it must have

stayed there most of the time and took partners , at retail, without a license to

chargeof it, and kept it in order for the keep a dram shop, than amere stranger canonlybe impeached by slear and sat- seeking to recover must have relied up

Held, 1. That thereturn of an officer known that it was false, and a person

club ; tiat in this room there was a bar, would have. Buying tickets, as we have isfactory evidence ; and not merely ypon

the same which was there and keptby seen, was simply buying twenty drinks, the testimony ofpartiesto the suit in 107 .--Mathew Hansonv. Anton Meyer.
the defendant before that time; that and paying for them in advance: Each which the return is made.

- Appeal from McLeax - Opinion by
there was kept there lager beer, two one paid'for wbatever he got as he would 2. Where third: parties have not ac SHELDON, J. , affirming .

kinds of whisky , bitters, wine, a beer have done had he bought of a licensed quired rights upon the faitin of a return,

cooler and glasses, with a lunch , but no seller . It is preposterous to assume that itmay be impeached by panol evidence,

brandy; that the defendant had abso- a number of persons may, with impuni- sufeient in degree.

lute control of the east room during the ty , associate themselves together as a
STATEMENT. - Suit by a lessee against

night time , and that from the 1st day of firm or voluntary company, purchase a to be sold by a master in chancery un
3 Where several tracts of land are assignees of the reversion to whom the

July , 1874 , tothe 4th day of October, quantity of liquors and retail them oat der a decree , they should be sold sepa- enforce a covenant contained in hisproperty was sold during his lease,, to

1874 , this beer and other liquors were to the several members as they would to rately. But if a certain quarter section, lease. Held,

from time to timedelivered in glasses to strangers. Such an enterprise is unlaw.ete , or tract described by metes and

different persons in thisroom; that the ful,and all coneerned wouldbeguiltyof bounds, is mortgaged as one tract, it ioned in a cavenant,they are notbound1. That, where assigns are not nen:

liquors were often replenished by de- violating the statute. If such a device may properly be soldtogether.

fendant ; that moneys received by de could be tolerated, it would render all
4. If a purchaser at a mortgage sale

thereby .

fendant 'werebyhim put in his pocket ; legislation onthissubject nugatory.But promises to extendthe time of redemp- tion of the covenant providing the con2. A statute passed after the execu

that the cost or price of one glass ofbeer the alleged association is a mere fiction. tion, hewill be held to hispromise, even

was five cents
,andfive cents for the Itis nothing but a device under the without aparticular consideration, for it traryas a generalrule,cannot retro

poorer quality of whisky,and ten cents guise ofacopartnership company,adopt- would be against public policy and good act on covenants thus made prior tothe

for the better quality ; ten centsaglass ed toenable defendant to sallintoxica- faith to allow himto eseite confidences passage thereof, so as to bind assigns.

for wine, one kindof cigars wasfive ting liquors to whomsoevermightdesire in the security of which the mortgagor 110.- The Town of Old Town v. William

cents, another kind ten cents each ; that to buyat his counter, and to enable him would allow the time of redemption to Dooley...-Appeal fromMcLean.- Opin

the defendant had nailed up on the bar to do so withouttaking outa licease for pass by, and then refuse to keep his ion by SCHOLKIELD , J. , affirming.

a i United States government license that purpose, as the law requires.. promise. RIGHTS OF OWNER , OF SOIL IN A HIGHWAY..

before the 1st day of July , 1874, and that The real object the parties angaged

STATEMENT.-- Appellee, by permissionit hd remained there ever since ; that in the businesswas purposely concealed 102. St. L ,, N. & . T. E. R. R. Co. v .Rob

the defendantand also his father drank in the articles of association. Had it
ert Bell, etc. Appeal from Madison. of commissioners ofhighways, joined his

liquor there without paying for it ; that been an, honest enterprise there would
-Opinion by Dicksy, J. , reversing. fences to the approaches ofa bridge:

erected across a stream , on his land . He

liquor was delivered to boys under the have been nothing to conceal .It was

age of twenty one years, but persons liv- adopied under legal acvice, and is obvi
was warned, to remove it as an obstruc .

STATEMENT.--Appellee (9 years old) , lion, to a fod across the stream , but re

ing outside the countydid not getliq- ouslynothing buta shiftos device to was injuredbyplayingon a turn,table ; fused . Hence this suit. Held,

uors there.” Tickets were issuedto per- evade the provisions of the law ,and not kept locked , but only latched ; situ

: sons on becoming members of the asso whatever liquors were eithex given away ated remotely from any thoroughfare ofthe common law right of the owner1. That the statute is only affirmative

ciation, entitled ,“ Certificates of corpart- or sold for tickets under that arrange
Held , Thatin view ofthe isolated situa- Câ lands whereona publje road is laid ,

nership investment in the Wheaton ment, came within the definition oftion, of the turntable, the company were

Co -partnership Company, Number One," " unlawful selling." Itwas a question of not chargeable with'negligence , in not to use and enjoy the use of the lands

signed by the president and
secretary, fact whether the association was a mere keeping it locked orotherwise protected subjectonly to theeasement which the

with figures printed thereon from oneto shiftor device to evade the provisionsof 103. - Sophia Church et al. v. Joseph G.
publichave in the highway.

2. That the ford being in no sense. De

twenty , both numbers inchisive. Such the law, and the jury having found it
tickets' cost one dollar. Whenever a was,wesee no reason to be dissatisfied English et al - Error to Vermillion.- cessary , is notprotected fromtheintru

Opinion by Scott, Ch . 1, affirming. sion of appellee's fences.
member wanted anything at the bar, he with the conclusion, reached. The evi:

3. The privilege of watering stock ,presented his ticket and it was punc- dence so fully and so clearly sustains the AMENDMENT OF COURT RECORD - WHEN AND

using a spring, etc., is not incident to the

tured bycutting one number for a glass verdict that we have not deemed it ne

of beer, one for a poor grade of whisky, necessary to remark upon the instruc STATEMENT.- Amendment in 1875, by right of the public to a passage overone's

land .
two for a better grade, and two for a glass tions. Any other verdict than the one à court, on notice, of the records of a

of wine, and if he took a cigar the ticket renderedcould not bepermitted to stand. term in 1865, ten years previous. Held, 111. David Huesch, impl. ete v. Eliza

was punctured in the same manner ac The judgment mustbe affirmed . 1. That acourt has power to amend beth Scheel et al.- Appeal from St.

cording to the price of the cigar selected , Judgment affirmed . its records of a previous term , on notice Clair.- Opinion by Craig , J., reversing

each number representing five cents. E. H.& N, E. GARY, attorneys for the to parties concerned, except that the
and remanding.

Although the business had been car - people.
rights of all parties not parties to the PRIORITY OF LIEN IN MORTGAQK-- MERGER

ried on in this way from the first of July J. H , KNOWLTON & E. P. WEBER, for record, or their privileges, cannot be

to October, no distribution of profits had | Rickert. disturbed by the amendment. And the

been made among the alleged members, amendment may be made from any au. Held , 1. That a mortgage subsequent

nor had the treasurer been called upon SUPREME COURT OF ILLINOIS.
thentic source as the judge's minutes. to another in date, but first filed for rec

to make any account. The whole busi 2. There is no limitation, as between ord, has a prior lien , unless the mortga

ness was transacted by defendant; all the parties to the record, as to the time geetherein has, in some way, notice of

purchases were made by him ; he re. FIELD, JUNE 30Th, 1876. when the amendment may be made . the first mortgage unrecorded . And the

tained all moneysfor tickets,paidall 96.- Joseph Arnet v. Henry Stook . – Ap- Sherman S.Jewett v. John Cook : -Ap. mortgage given , but last recorded, toburden is on the mortgagee in the first

bills, and if he kept any account with
peal from Sangamon. – Opinion by peal from Champaign.—Opinion by show thatthe other mortgagee had such

the association this proof fails to show
WALKER, J. , reversing and remanding . CRAIG, J. , affirming.

notice.
it . The proof is that moneys received

by defendent were by him put in his PURCHASE OF MORTGAGED CHATTEL --WHO 2. If the mortgagee whose mortgage

pocket , and no other accountis given of was first of record but last of execution ,

the receipts. Any person , it appears, STATEMENT.- Cook's goods attached by takes a deed of the premises from the

could become a member of the associa Held , 1. That onepurchasing a mort . virtue of a writ of attachment against mortgagor, solely to give him additional

tion simply by buying a ticket. The gaged chattel before the maturity of the West –the goods having been sold by security, and not absolutely, there will

witness whose testimonywehave before debt, purchases subject to the mortga West ; and Cook having purchased them be no merger, and he will not thereby

cited says, “ that he supposed a person gee's claim . from the purchaser of West, after Cook lose his priority.

might join the club , call for a glass 2. Such purchaser cannot be allowed himself had instituted attachment pro 3. The meeting of a greater and less

of beer, get it, have his ticket punched, to say that the mortgagee did not use ceedings against West, and levied upon estate in the same person does not, of

and then offer back his ticket and de- due diligence in reducing the property the goods in the hands of West's ven necessity ,make a merger. This depends

mandthe balance ofthe money paid in to possession on the maturity ofthe dee, and having dismissed his attach- upon the intent and interest of the par

by him , get it, and cease to be a mem- debt. Such a defense is only available ment suit on the purchase of the goods. ties ; and if a court sees it necessary , in

ber of the club ." It is added , howeve creditor, o chaser, after condi- Held, order to advance the ends of justice,that

nothing of the kind had ever occurred, I tion broken . 1. That if West's sale was only color ( Continued upon page 350.)

NEGLIGENCE OF R. R. AS TO TURN - TABLE ,

HOW IT MAY BE DONE.

ar PRIOR UNRECORDED MORTSNOTICE

GAGE.

ABSTRACT OF OPINIONS FILED AT SPRING

DEFBAUDING CREDITORS - EFFECT AS EVI

DENCE OF AN ATTACHMENT-AFFIDAVIT.MAY COMPLAIN OF WANT OF DILIGENCE

IN NORTGAGEE.
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AT Nos. 151 AND 163 FITA AVENUE .

TZRMS :-TWO DOLLARS per annum , in advance

ACTION FOR LIBELPLEADING - EVIDENCE .

IN

ATTACHMENT SALE -- WHAT
INTEREST

| R., 51, that a judgment creditor who cinctly an outline of the topic under his transfer from the naval station at

The U. S. District Court for the east. / upon its title, which strikes usas rather receive pay from adjoining owners for

CHICAGO LEGAL NEWS.LEGAL NEWS. of liquor underthe clubsystemis plain for wages,in arrears at thetime of thewetrust,growingclassofyoung men,

ly a device on the part of thedefendant, appointment of a receiver of the compa- who, while not intending to enter upon

and those who desire to patronize bis ny ; that when mortgagees come into a the law as a profession , are yet desirous

Ler bincit . bar, to avoid the provisions of the law, court of equity, seeking satisfaction of ofadding to the general culture of a col

and to enable him to sell intoxicating their claims against a railroad company, lege training, some acquaintance with

MYRA BRADWELL , Editor .
liquors at retail without first obtaining a by suit for foreclosure, they should be our law as a science , and with its practi

license . required to satisfy all arrearages of pay cal administration in courts of justice.

SUSPENSION OF THE STATUTE OF LIMITA- due employees, out of the trust proper- No branch of legal literature has been

CHICAGO, JULY 22, 1876 . TIONS-- COVERTURE . — The opinion of the ty or its future earnings. more neglected than this , yet none is

Supreme Court of Tennessee, holding
worthy of more attention . And among

this class of elementary works, we pre
that where the right of action had ac . Recent Publications.

Published EVERY SATURDAY by the

crued, and afterwards the statute is sus
dict for this volume a deservedly high

CHICAGO LEGAL NEWS COMPANY, pended ,and during the suspension plain . THE PHILOSOPHY OF Law : being notes

rank .

tiff is married, the coverture existing at of Lectures delivered during twenty

the end of the suspension cannot be re three years ( 1852-1875) in the Inner
TECHNICAL ERROR.–Any one who has

Temple Hall, London . By Herbert examined the recent opinione of the
lied on to defeat the bar.

Broom , LL. D., late Professor on Com- Supreme Court of this State, cannot fail
Single Copies, TEN CENTS . PROBATE OF NUNCUPATIVE Will.-- The mon Law to the Inns of Court. New to have noticed that the court is less dis

opinion of the Supreme Court of Ten
York : Baker, Voorhis & Co. , 1876.

Dr. Broom needs no introduction to posed than formerly to reverse for iech

We call attention to the following essee, by McFARLAND, J. , as to how nical error, if upon the whole record it

opinions, reported at length in this

the Probate of nuncupative will may be the bench and bar this side of the At

set aside.

lantic . As the author of Commentaries appears that the judgment could not

issue :

INSURANCE — AUTHORITY OF AGENT.

upon the Common Law and Constitu- bave been properly rendered otherwise .

COPYRIGHT - TRANSLATION OF PLAYS.
The opinion of the United States Circuit The opinion of the Supreme Court of tional Law, and of a treatise upon Legal The opinion we published in our last

issue, construing the liquor law of this

Court,for the Northern District of Illi: Pennsylvania,by SHARswood,J.,holding knowntothe professionin America. State,is a good illustrationof agrowing
are acting

nois, by DRUMMOND, J. , holding, where And while his commentaries have not,
disposition to disregard technical error.

rance company , and are held up to the
the translator of a play, by consent of

public as such , the reasonable
perhaps, attained the rank in this coun

presump

the author, has obtained a copyright
tion is that they are authorized to act try to which their merits entitle them, LVI. NEW HAMPSHIRE REPORTS.

upon it, the owner of such copyright can yet no English work of the present gen. We are under obligations to Hon. John
for the company in a general way , unless

maintain a bill enjoining any other per the company specify what may be their eration of lawyers is more favorably M. Shirley for advance sheets of volume

sons from using or representing such known in America than Broom's Legal | 56th New Hampshire Reports, from

special duties and powers. There is

translation, or any part of it. Maxims. As indicative of the high es, which we take the following head -notes:

some common sense in this opinion . In
BANKRUPTCY - False STATEMENT IN PE t-em in which it is held among our fore

surance companies should be held re.

TITION.- Theopinion of theUnited States sponsible for the acts of their agents, the the late Judge Arrington, that Nestor of
most lawyers, it may be remarked that

Carpenter v. Bailey, p. 283.

District Court for the District Court of
same as individuals.

On the trial of an action for libel, it
California, by HOFFMAN, J. , where a pe the Chicago Bar, was accustomed to car

appeared that the original writing, the

tition in involuntary bankruptcy alleged, ry a copy of Broom's Maxims almost publication of which was the foundation

NOTES TO RECENT CASES.
among other things, that it was filed by daily to and from his house on his way of thesuit, was among therecords ofthe

one- fourth of the creditors , representing BANKRUPTCY — ENFORCING MORTGAGE to his office, perusing it in the street navy department at Washington. Held ,

one - third of the provable debts, as re

that secondary evidence of its existence
cars . Indeed , it has become a vade me and contents was properly admitted.

quired by the act, and the bankrupt made The Supreme Court of Georgia held ,in cum , both with students and practioners. The alleged libel contained charges

default, and the court entered an order Cummings v. Clegg , 14 N. B. R. , 49, that
The present work is designed as a against the plaintiff as paymaster in the

that the facts set forth were true, and ad- a mortgage creditor who did not prove
sketch in outline of the leading princi- naval service of the United States sta

tioned at Portsmouth, and requested his

judicated him a bankrupt - on a motion bis debt, may enforce his mortgage in a ples relating to contracts , torts and removal. Held , that a letter from Vice

being madeto set aside the adjudication, State court, although the property was crimes. In the language of the author, Admiral Porter, while in charge of the

on the ground that the requisite number duly set a partto the bankruptasexempt. it is the result of much thoughtdevoted department, to the plaintiff,makingthe

of creditors had not joined in the peti
to the adapting of legal knowledge to removal, and stating the reasons for it,

tion, held , that it was not within the

It was held by the Supreme Court of the three topics indicated is discussed in

the ordinary concerns of life. " Each of was admissible asanact of the depart:

ment.

power of the court to do so. The plaintiff was permitted to testify

Georgia, in Winship v . Phillips, 14 N. B. a general chapter, giving clearly and suc- that he sold his furniture at a loss upon

Passes - REPLEVIN AGAINST SHERIFFF: -- levied upon personal property, and sub- consideration, and each of these chap- aside the verdict in his favor, Held , no cause for setting

The opinion of the Supremecourt of this sequently abandoned his levy, by per- ters is , in turn, supplemented by a chap

State, by SCHOLFIELD, J. , holding that the The allegations of a special plea of jus

mitting the property to go back into the ter presenting the application of leading tification in such casemust be proved

proceedings in attachment againstper: hands ofthe defendant,may enforce his principles of law to given facts. These substantiallynas laid. Hence,where such

sonal property, are against the interest lien against land sold by the bankrupt supplementary chapters necessarily con- that the charges were true,andother

of the defendant in attachment, and before the commencement of the pro- tain frequent illustrations of the princi- facts showing thatthe occasion was law ;

those claimingunder him in the thing ceedings in bankruptcy, and need not ples under discussion as applied in adju- fuland the end justifiable, andalleged

attached ; and thata person whose goods follow the personal property into the dicated cases,andtheseillustrations that such was the fact - Held, that the

have been seized improperly , and who hands of the assignee.

seem to have been carefully selected and ry that if the alleged charges are true the

is no party to the suit, is not concluded
BANKRUPTCY - REDEMPTION

by the judgment ; that replevin is the
are always apropos to the subject in plaintiff cannot recover; also , that the

proper remedy against a sheriff who has The Supreme Court of Alabama, in hand . The author's definitions of con- jury were properly instructed among

levied a writ of attachment against one Trimble v. Williamson , 14 N. B. R. , 53, tracts, torts and crimes are very eatis- other things, that if the occasion was

person upon the property ofanother,at held , that where the right of a creditor factory , and his statements of legal prin verdict should be for the defendant.

the instance of the party whose property and the right of a debtor, to redeem prop . ciples are uniformly clear and precise, Whether an alleged libel is a privil

is thus wrongfully levied upon ; that it erty sold under an execution, are, under being never encumbered with unneces. eged communication, is a question for

was competent to bring the action of the State laws, distinct and independent; sary verbiage, yet always sufficiently full the jury under proper instructions from

.

replevin in the Circuit court, although the bankruptcy of the debtor does not and clear to be readily understood , even

the attachment suit was in the Superior affect or extinguish the right of the cred by the lay reader. And this is certainly

court. We are aware that there is some
itor. high praise of any technical or profes

Rowe v. Portsmouth , p. 291.

conflict of authority upon the latter BANKRUPTCY
sional treatise.

branch of the case, but have no doubt

A city , having power by statute to con
Our chief criticism upon the book is

struct public sewers, and to demand and

under our statute the decision is correct.

DEMURRER-STRIKING PLEA FROM FILES. ern District of New York , in re Pitt et
a misnomer . The work is in no sense a liberty to enter their private drains into

philosophical analysis of the law , regar- such sewers, is responsible for negligent

..Theopinion of the SupremeCourtof al., 14N.B. R..,59,held, thata firm can- dedeitheras a science, orasa part ofly suffering them to occasion anuisance

this State, by ScholFIELD, J. , as to the not be adjudicated bankrupt in an in the existing machinery of government. if the nuisance does not result from the

effect of filing a plea while an issue on voluntary proceeding to which one of Indeed , the literature of our profession original plan of construction , and could

demurrer, is still pending.
the members is not a party ; that anin . contains few such works,either English be avoided by keeping them in proper

Escrow-Placing Release of Mort- voluntary petition cannot be amended by condition .

or American , and the authors who have

GAGE ON RECORD BY Mistake.— The opin- adding a new party, after all the testi successfully written of the philosophy of city is bound to use that degree of careIn maintaining such public sewer, a

ion of the Supreme Court of this state, mony has been taken , and the case is on law, may be counted upon one's fingers. and prudence whicha discreetand cau

by WALKER, J. , as to the effect of pla- hearing before the court.
The present work is rather an introductious individual would use if the whole

cing the release of a mortgage on record tion to the study of the law , and such , if loss orriskwas to be his alone.

by mistake of the person in whose hands
A city will not be liable for injuries

The Circuit Court of Richmond , we mistake not, will be its recognized caused to individuals, by an obstruction

it was left, as an escrow.
Virginia , in Duncan et al. v . C. & 0. status. As such , it is admirably adapted in such public sewer not placed there by

The Club SYSTEM AN ILLEGAL DEVICE R. R. Co. , held, that employees of a de- to the purposes intended . And this in- its own officials or by authority of the

To Evade The Dram- Shop Law.—The faulting railroad company are not to dicates another class of readers who may tice of such obstruction, or until,by

opinion of the SupremeCourt of Illinois, be considered as creditors at large of peruse its pages with much profit and reason of the lapse of time , actual notice

by Scott, C. J. , showing that the selling I the company, in regard to their claims satisfaction . We refer to that large, and, I may be presumed.

STATE COURT

JUDGMENT CREDITOR ABANDONING LEVY,

OF PROPERTY .

DAMAGE FROM STOPPAGE OF COMMON SEW

ERS - DEGREE OF CARE-NOTICE,

FIRM-INVOLUNTARY PRO

CEEDING .

EMPLOYEES OF DEFAULTING RAILROAD CO.
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PRESENT CONSTITUTION .

THEREIN EFFECT OF

CONSIGNEE - TROVER .

DEFENSE AT LAW

ner.TION AS TO A MULTIPLICITY OF SUITS

WEEN IT ATTACHES .

DAMAGES ON DISSOLUTION OF AN INJUNC

( Continued from page 348. ) no ground therein for the interposition amendment of the bill for that end.-W.] want to.” He did not, then , but after

the two estates shall be kept separate, of equity. John W. Harshberger v. John H. Fore- wards did so. As to this, the court

they will be soʻregarded .
2. " That the evidence disclosed no ac manet al. - Error to Edgar.--Opinion | Held,

112.-Aaron W. Hall et al . v. John L. tual oppression. by WALKER, J. , affirming.

1. That if these evidently angry words

Beveridge, use, etc.- A ppealfrom Ste 119. - Ind. & St. L. R. R.Co. v.E.W.Hern- LAND UNDER VENDOR’S LIEN SOLD TO PUR were to be construed as a license at all,
phenson.-Opinion by DICKEY, J. , af don et al .-Appeal from Edgar.-Opin . CHASER WITHOUT NOTICE - EFFECT .

the permission must be strictly confined

firming. ion by SCHOLFIELD, J. , affirming. Held , That where land subject to a to the then present time ; and could not

SALARIES OF COUNTY OFFICERS UNDER THE DELIVERY OF GOODS BY MISTAKE - RESPON. vendor's lien is sold to a party who has be made available, subsequently, asa

SIBILITY OF CARRIER OR WAREHOUSEMAN no notice that a part of the purchase permission.

STATEMENT.-Suit on official bond of NEGLIGENCE OF money remains unpaid at the time of 2. It is, in itself, unreasonable to sup

clerk for failing to pay over fees into the
bis purchase, he takes the land dis- pose that an owner of a valuable animal

treasury. Defence, that his salary was Held, 1. That an action of trover lies charged of the lien . And the evidence would give another man license to kill

only $ 1,500,whereas the county contained against a carrier, who, bymistake,deliv- to prove such notice on his part must be the animal at will.

between 30 and 50,000 inhabitants, and ers goods to a wrong person.
clear and satisfactory, or he cannot be As to the first defence, held,

the constitution provides that in such 2. The same rule applies to warehouse
charged therewith , That when an animal, though origi

counties the minimumof salary shall men,who are not only responsiblefor 124.-Imperial FireIns Co. v. John C. nally wild,has been domesticated, as the

be $2,000, and the commissioners had no losses arising by their negligence, but for Gunning.- Appeal from Montgomery.
evidence showed this one to have been ,

right therefore to allow less ; held, those occasioned by the innocent mis - Opinion by Scott,Ch . J , affirming. Darily domestic animals, the propertyso as to be controllable like other ordi

That theconstitution provides no min. take of themselves,and their servants,

imum , butonly a maximum for the sal- in deliveringgoods to a personnot enti- AVOIDANCE OF INSURANCE POLICY - NOT BY therein . is the same as in domestic ani

ary of county officers, to be fixed by tled to them ,it being a part of their duty
SUBSEQUENT UNLAWFUL ACT IN EQUITY mals ; and no one has any more right to

county boards, etc. to retain the goods until they are de
CONSOLIDATION OF destroy it than to destroy any other do

GARNISHMENT SUITS-EQUITY JURISDIC- mestic animal, trespassing in like man114. — Joseph R. Stanford et al . v. Andrew manded by the true owners ; and if, by

J. Wright.- Errorto Crawford .- Opin- mistake,they deliver the goods to the

ion by Scott, Ch . J.
wrong person, they are to be held re

127 .--Sarah Alwood et al. v . Henry Mans
sponsible for the loss, as upon a wrong. STATEMENT.-Bill for injunction against

field.- Appeal from Tazewell.-- OpinEXPOSITION OF THECONSTITUTIONAL PROVIS- ful conversion .
collecting the amount of a policy, on a

ion by WALKER, J. , reversing and reION CONCERNING DRAINING, ETC.

3. And where goods have arrived at loss by fire - not onthe ground offraud manding

Held, That neither the constitution their destination , the railroad company in procuring the policy, it being admit
INTERPRETATION OF STATUTES RELATIVE TO

providing that the general assembly carrying them hold to them afterwards ted that the risk, in itself, was a proper

may pass laws permitting the owners or the relation of warehousemen ;and one ; but on the ground that Gunning
TION, AS TO THEIR EFFECT THEREON .

occupants of land to construct drains, or hence, the rule applies to them in either procured the policy with the sinister

ditches for agricultural and sanitary relation. purpose of afterwards destroying the Held , 1. That the act of 1874, relative
purposes ; nor the act thereunder pro 4. And the rule applies where the de- premises by fire ; which purpose was af. to the dissolution of injunctions, and al

viding " for theconstructing and protec- livery is made to the personto whom terwards,asis alleged , actually carried lowing suitto be brought on the injunc

tion of drains, ditches,levees and other the goods are shipped, if the delivery into effect. Held,
tion bond , although the damages were

works,” ( R, S., 1874, ch. 42, 1 , and Const. is made before be fulfils a condition up Thatas it is claimed the policy was not assessed at the time of thedissolu

1870, Árt.Sec. 30) in the design orscope on thedelivery;as,for example,pay- avoided only by a subsequent unlawful tion, thusamending the similaract of

thereof, applies to works where the con- ment. act, there is no ground for relief in eq . 1861 , which required the damages to be

struction of an expensive levee, as a 5. Nor does such company fulfil the quity, in the rescinding of the contract. assessed at the time of the dissolution ,

principal workto prevent theoverflow. demands of the law ,when it has improp- This isonly matterofdefenseagainst andwould not,on failure, allow suitsub

ingsofa river.A levee mustbe merely erly disposed of property in itscustody, the payment of the policy,when sued sequently on thebond - cannot beal
auxiliary toa system of drainage,such by simply placing itself in a conditionto upon ,and is, therefore,availableatlaw. loweda retroactive effect ;and, there.
as proposed in this case .

repossess the property . But it was contended the suit in equi. | fore, cannot apply to bonds executed
This point embraces the whole case. 6. Nor is it an excuse that the property was maintainable to prevent a great before its passage. For , the prior act

But the courtadded several veryvalua- consignee was negligent in calling for a multiplicityofsuits, the company hav- enteredinto, andbecame a part of the
ble dicta, namely : delivery of the goods to himself ; for this ing been summoned by divers creditors agreement in the bond .

1. The act referred to is unconstitu- negligence does notcontribute to the in- ofGunning to answer as garnishee. But, 2. It is competent to the parties to

tional , because it makes po provision for jury complained of. Held, stipulate expressly that the damages

a vote of thepeopleto be affected by a 121.-- Julius G. Koester v. Beatty T. Burke. edonce,it would suffice for all. And if it contract will be enforced,notwithstand
1. That if the defense were establish- shall be assessed on dissolution , and the

2. The general assembly possesses no - Appealfrom Macoupin.-- Opinion by couldbe made to appear that there was ing the provisions of the later act.
CRAIG, J. , double opinion .

power, under the constitution to vest but a single cause of action , the court,on 130.—John Angelo v. Sarah Angelo . - Ap

commissioners or juries with authority PRIORITY AS TO NOTES SECURED BY SAME motion of the garnishee, could consoli

to assess and collect taxes, or special as TRUST DEED - IRREGULAR PROCEEDINGS OF date the actions, notwithstanding there
peal from Morgan .-Opinion by Shel

sessments , for contemplated improve TRUSTEE - INJUNCTION OF EJECTMENT SUIT. were different plaintiffs; and so a single DON , J. , reversing and remanding.

ments. STATEMENT. — Trust deedgiven on three verdict couid be rendered in all .

3. Only cities, towns and villages may promissory notes, due at different times, 2. The proper practice, in such case,

levy special assessments, or special tax the deed providing that if the note first would be to enterjudgment against the MAINTENANCE.

es, for localimprovements ; and all other falling due was not paid within three garnishee, if justly liable, in favor of the STATEMENT.-Bill for divorce by appel
corporations can only be vested with days after maturity, the whole should debtor¿ whichwouldthenstand, in fa- lant,against appellee, on thegroundsof
jurisdiction to assess and collect taxes becomedue and payable, and the prem- vor of the debtor, forthe benefit of such adultery,and an attempt to cause his

for corporate purposes,andthat, tgo, isesshould be sold topay allofthem . of his attaching or judgmentcreditors as deathby poison, put into coffeeprepared
under the positive inhibition that Me Before maturity, the note first falling should prove their right to share the separately byappellee for appellant.

taxes shall be uniform in respect to per- due was negotiated to Judd - theother proceeds. These creditors would then Cross-bill
, allegingthat appellant, by

sons and property .
two to Burke. The first not being paid, have the right to control the payment; wrongful conduct, had caused appellee

116. - Julius Goldstein v . Granville Low- advertised to sell on the 13th of Decem- garnishee, would be distrtbuted among and praying

separate maintenance. Ap

Judd ordered the trustee to sell." He and the money, when collected from the to desert him , ina week after marriage,

ther.-Appeal from Edgar. - Opinion

per curiam ,reversing and remanding. notes were also payable bythe terms of
ber. Then Burke, apprised that his the creditors.

3. But even if the practice were dif- pellee 24 years old. Original bill dis

pellantwas74 years old and blind ; ap

SUBSTITUTION OF
CONTRACT FOR the deed,also directed the trustee to sell ferent, yet, it would be incumbent on missed ; the prayer of the cross-bill

for the satisfaction thereof. He adver: appellant to establish the defense at law ; granted. The charge of poisoning was

Held, That the substitution of averbal tised to do so on the 12th of December. and then, if it should appearthat other thrown out by the court.

contract on the trial of a cause for the On the 12th , Burke bought in the land parties continued to harrass the compa The Supreme Court, commenting on

written one between theparties -- the de- for the amount of his notes, and received nyon account of the same cause of ac: the evidence adversely to thedecision

fendant not being apprised thereof by a deed. The trustee proceeded to sell tion , equity would interfere to prohibit of the court below ,Heid,

any pleadings in the case — is a fatal ir again the next day, and Koester was the further vexatious litigation . Until then , 1. That the charge of attempting to
regularity . purchaser, to whom , also, the trustee equity cannot properly entertain juris- poison was improperly thrown out by

Both diction .
118.-William Ross v. Richard B. Suth. gave a deed on the same day.

the court, since, if proven , it would tend

erland.- Error to Edgar.–Opinion by Burke's being a few hours ahead of the
deeds were filed for record Dec. 13th , 125.-Eli Ulery v . Clayborn Jones.- Ap to confirm the charge of adultery, and

SHELDON, J. , affirming. peal from Macon. — Opinion by BREESE, strengthen the evidence thereon.
other. But Koester went into immedi

J., reversing and remanding. 2. The evidence showing that appelCONTRACT FOR EXTENDING TIME OF REDEMP
ate possession of the premises. Burke

TION-RELATION OF THE PARTIES AS TO brought ejectment. Koester filed bill PROPERTY IN WILD BEASTS DOMESTICATED self admitted , after the separation, and
lee had been kindly treated, as she her:

OPPESSION AND DURESS.
to enjoin the ejectment suit, which bill

STATEMENT.-Bill in chancery for re.
there being no excuse for her leaving,

was dismissed. Held, Statement.-- Action for damages in exceptthat he had said that he had been

lief for fraud and oppression in the mak 1. That Judd's note, falling due first, killing a young buffalo bull, which had deceived by her, and she was not a vir

ing of a contract, whereby Ross wasto gave bim a prior lien, of which the trick been imported from the western plains, tuouswoman, she had no sufficient rea

havean extension ofthe time for re of the trustee and Burke could not de- civilized and reared with cattle, by Jones. son for leaving him ; and ought not to

demption of lands sold from him , on con privehim . He was of a roving disposition, and have been allowed thereon å separate

dition that he would deed to Sutherland 2. Koester, paying off Judd's note, was would trespass, at times, upon the neigh maintenance .

122 acres of the 1100 sold , and Suther- entitled to be subrogated to his rights. bors’ pastures, etc. But he could always Both decrees were reversed , there .
land would convey to his ( Ross' ) sons, 3. Yet he could not use his lien as a be driven home without any difficulty, fore .

822 acres;also, within a certain time, defenseto the action of ejectment, in and was never dangerous. "Hewould

Ross should pay between $12000 and which he must be defeated ,because by also feed from the hand, and seemed SUPREME COURT OF TENNESSEE.

$13000. It was claimed that, by reason the deed of the 12th, the legal title of thoroughly domesticated ; although

of the relation between theparties ( Ross the trustee passed , though wrongfully , breechy , as sometimes the ordinary cat- STATE, FOR USE OF Heirs of HOWARD, V. PARKER .
being in the power of Sutherland ), Ross to Burke.

SUSPENSION OF STATUTE OF LIMITATIONS - COVER

was not in a condition to assert his 4. But he was entitled in equity to a In the defense, it was alleged that the TURE.-- Where the right ofaction had accrued ,

rights in makingthe contract, and,there- protection ofhis prior lien , and the suit animalwasferænaturæ, and therefore, and afterwardsthe statuteris suspended and dur:

fore, an oppressive contract was forced in ejectment ought to bave been en- defendant had a right to kill him while ture, existing at the end of thesuspension ,can

upon him . The bill was dismissed,and joined . trespassing. And, second, that the de- not be relied on to defeat the bar.

the Supreme Court, in affirming, Held , 5. The double sale was altogether ir- fendant had a license from the owner to
SAME - GUARDIAN AND WARD - Trustee. - A

ward is not barred because the statute has run 88

1. That there was nothing peculiar in regularand unauthorized. All the claims kill him . The latter plea was based on to the guardian. The doctrine that when the

such a relation , which should interfere should have been embraced in the same the following facts : Some months before trustee is barred the cestui que trust is also barred ,

with a free contracting by the parties, or sale. the killing, defendant came over to plain does notapply to guardian and ward .

prevent them dealing as strangers at [ The cause in ejectment was affirmed , tiff's house to complain of the animal eral bonds may be sued at the same time. It is

arm's length , Ross not being any more and the other reversed and remanded , then trespassing. Àn angry altercation not necessary to exhaust the property of the guar.
in the power of Sutherland than any man with directions to the court below to set ensued, during which defendant threat. lian and sureties on the last bond, before bring .

is in the power of another who seeksto the sale aside, and have the lot re-sold, ened toshoot the animal, if he werenot ing suit against sureties on the first.

obtain some valuable thing which the and to enjoin the enforcement of the kept athome,and the owner angrily ex This is an action against the security

former has to dispose of, and there was judgment in the ejectment suit, onan claimed, “ Well, go and shoothim, ifyou | upon a guardian bond, commenced in

DIVORCE-ALLEGATION OF AN ATTEMPT TO

POISON - HOW ALSOWABLE — SEPARATE

VERBAL

WRITTEN ON TRIAL OF A CAUSE

-LICENSE.

tle are.
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Opinion of the courtbyMcFarland,J. " TH

the Circuit court of Lincoln county on the bill filed at that time, and the court the will would be offered for probate at “ And ” has been changed to

March 27, 1874. could have rendered a decree against the the June term. The record showsthata “ or ” to and," “ fourth ” to “fifth , "

On the 3d of October, 1859, H. E. sureties upon the different bonds, de number of persons, including all the pe “ several to " respective," " future ” to

Moore was appointed guardian of Mary claring the order of their liability. The titioners except Mary E. Barr, (who was “ former,” and “survivor " “ to other . "

B., Martha, Julia A., Hester A., W. S., case of Jamison v. Crosby, 11 Hum. , 273, a niece of the testatrix, ) and her hus- We shalí, therefore, discuss first the pe

and James S. Howard, minor children of which has been referred to, was not de- band, by writing signed by attorney, riod at which survivorship is to be as

Benjamin Howard, and entered into cided with reference to thestatute of waived service of process to appear at certained in bequests of personalty and

bond in the sum of $3,000 with defend- limitations ; in fact, at that time there the June term , and at the Jure term the devises of realty ; secondly , the change

ant, W. W. Parker and one R. H. McDon was no such statute in favor of sureties record recites that the next of kin were made in themeaning of the word survi

ald as his sureties . On the 7th ofOctober, upon guardian bonds. While it may be notified to appear on the day of probate. vor by judicial interpretation, which,

1861 , Moore renewed his guardian bond true that the sureties upon the several The petition assumes that the probate disregarding itsetymological sense, takes

in the sum of $ 5,000, with the said Mc- bonds are not liable to make paymentat of the will in the County court was in it as used instead of the word “ other."

Donald and one John S. Fulton as his the same time, or to be sued at law in the common form , but does not in termsaver First, the Period. — Sir John Leach

sureties. On the 5th of March, 1866, sameaction ,yet there can be no question a want of notice. Is the recital of the confessed his inability to reconcile every

Moore resigned as guardian, and on the but that they are liable to be sued at the record that the next of kin were noti case, but considered it to be settled that

same day F.M. Snoddy was appointed same time. The conditionsof the bonds fied , sufficient to show the fact ? Should if a legacy be given to two ormore equal.

guardianof the three children last nam are that the guardian shall faithfully per the record affirmatively show the ser- ly to be divided between them , or to the

ed, the others having becomeof age and form the duties of his guardianship ; vice of the process ? The requirement survivors or survivor of them , and there

married. Mary B. was ofage May 23,1862; whenever he fails to do so he is guilty of of the statute is that “ proce88 ” shall is- be no special intent to be found in the

married December 28, 1865 ; Julia A. be a breach of the conditions of the sever. sue, etc. “ Process ” ordinarily would will, the survivorship is to be referred

came of age January 29, 1866, married al bonds, by the same act and atthe same mean process issued by the clerk wbich to the period of division. If there is no

December 18, 1866. Hester A. became time, and the cause of action accrues should constitute part of the record , but previous interest given in the legacy ,

of age in 1870; W. S. Howard was of age against the sureties on each bond at the the mere absence of the process or no- then the period of division is the death

June 14 , 1868, and James F. on the 13th sametime. tice from the record, where the fact of of the testator, and the survivors at his
of December, 1872. Judgment affirmed as to the plaintiff, notice is recited, ought not to vitiate the death will take the whole legacy . But

On the 31st of July , 1867, the guardian James F.Howard, and reversed asto the probate, where want of notice is not if the previous estate be given, then the

Snoddy, and all the parties for whom others, their suit dismissed, and they averred . The probate of a will is a pro- period of division is the death of the

Moore had been guardian, filed a bill in will pay four- fifths of the costs, and de- ceeding in rem , and while we think par- tenant for life, and the survivors at such

chancery against H. E. Moore, R H. fendant will pay the balance. ties in interest who had no notice ought death will take the whole of the legacy.

McDonald, and E. B. Boyles, adminis. Opinion by Lea , Special Judge. - Com- not to be denied their right to contest, Even to Sir John Leach , the complica.

trator of Fulton . In 1870 they obtained mercial and Legal Reporter . yet when the record shows a case of pro- ted idea of survivorship proved a fallacy .
a decree against Moore and Boyles, ad bate in solemn form and no want of no- The rule just cited respecting survivor
ministrator, McDonald having been ad .
judged a bankrupt. An execution was KNOXVILLE, JUNE 17, 1876.

tice is averred , that the probate ought ship to a tenant for life is too broadly

not to be set aside merelybecause of the stated, for the tenant for life may prede.
issued and returned nulla bona. This John BROWN AND WIFE v. E. Z. C. HARRIS et al. absence of the process or notice from the cease the testator, and then the period

action on Moore's bond of October 3, NUNCUPATIVE WILL - PPOBATE - SETTING ASIDE record.
of division will be the testator's deatb .

1869, was commenced March 27, 1874, -NOTICE . — The probate of a nuncupative will in Affirm the judgment.
(Spurrell v. Spurrell , 11 Hare., 154.)against defendant Parker alone, who was the county couri is , in substance , under our stat.

utes, required to be in solemn form ; and such The rule to govern the period for as

surety thereon: Thecasewasbeardabout probate ought not to be set aside upon pecition SURVIVORSHIP.- ITS PERIOD, ITS certaining the survivors in Nimitations of

MEANING .
ment for the heirs, and an appeal by notice from the record , where the want of notice

is not averred in the petition . The recital of the Many cases fixed the period at the death
Parker. The statutes of limitations are

record that the next of kin were notified toappear, [From the London Law Times .] of the testator. Doe v. Prigg made this

chiefly relied on as a bar to this action . is sufficient to show thefact of notice.-[Ed. Com

Waite v .VARAH (34 L. T. Rep. N. S. 437 ) . & Cr. 231.)Wordsworth v. Wood, ( 1 H.
the rule even in a devise to a class ( 8 B.

Abstract of Opinion . - By sec. 2775 of the mercial and Legal Reporter.

code it is provided that actions against The words survivor and survivorship L. 129), was thought by some to over

sureties of guardians shall be com The nuncupative will of Matilda Roy play an important part not only in the rule Doe v.Prigg. In Young v. Robert

menced within six years after cause of was admitted to probate by the County calculations of insurance companies, but son ( H. L. 8 Jur, N. S. 825, ) it was laid

action accrued . In this case the cause court of Monroe county , at the June also in limitations of real and personal down as the rule that words of survi.

of action accrued to Mary B. May 23, term , 1875. Subsequently at the Sep. estate by deed or will. They test the sorship are to be referred to the period

1862, and to Julia H. January 29, 1866 , tember term , upon the petition of the skill and ingenuity of the draftsman, and appointed for the payment or distribu

the dates at which they came of age . next of kin , orsome of them , the pro . frequently perplex the learned judges in tion of the subject matter of the gift.

10 Yer., 160. But it is insisted that the bate was set aside,and the will and pro- equity who have to discover an inten- Nevertheless, in the next month, the

statute of limitations was suspended un- ceedings certified to the Circuit court for tion for a testator inconsistent with the Lord Chancellor Westbury in the House

til the 1st of January, 1867,and at that an issue and contest in the usualform. words used by him , if they may thereby of Lords,held that the law in respect of

timethey were both under disabilityby In the Circuit court the administrator, prevent an intestacy or other failureof real estate, was still unsettled. Taaffe v.

means of coverture , and therefore are with the will annexed, moved to dismiss the provisions for his family. Often the Conmee ( 12 Ir. Ch .Rep.338, H L. ; 8 Jur.

not barred. At the time the cause of the petition and annul the action of the question is,whether a gift to a survivor N. S. 919; 6 L. T. Rep. N. $. 666.) And

action accrued they were not under dis- County court setting aside the probate. or a gift over on the death of a survivor, Vice Chancellor Wood in Re Gregson's

ability, and their subsequent coverture This motion was sustained and the will creates by implication an estate in those Trusts (10 Jur. N. S. 696 ; 10 L.T. Rep. N.

cannot be relied on to defeat the bar of was declared valid under the probate of who precede theirsurvivor,orsucceed S. 612), heldthat Doe v. Prigg was not

the statute. the County court, and the matter re one who survives others ; and then the overruled ; but on appeal ( 10 Jur. N. S.

As to W. S.,James F., and Hester A. , manded to that court to be proceeded principles laid down by Chief Justice 1168; 2 D. J. & S. , 428, ) Lord Justice
who were minors, the ase of action ac. with. The contestants have appealed. Vanghan in the case which Lord Alvan- Turner expressed bisdecided disappro

crued at the time of the resignation of The argument in support of the ac- ly described as the great case wbich val of Doe v. Prigg. He attributed what

Moore, and the appointment of Snoddy tion of the Circuit court is , that the everyone has in his mind, meaning be called the painful conflict ofauthori.

as guardian. It is insisted thattheright probate of a will bad in solemn form can thereby Gardnerv. Sheldon ,have to be ties, partly to the fact that courts of law

of action of these children is barred,be- notafterwards be setaside, and thatun- considered. Further, the time of sur. had, as to real estate,leaned strongly in

causeitaccrued to his guardian imme: der our laws the probate of anuncupa- vivorship is to thosewho lack prophetic favor of thevesting at the death of the

diately uponhis qualification, and,that tive will is a probate in solemn form, by foresight, an unknown quantity, and testator, whilst the courts of equity bad,

being so, he was barred January 1 ,1873, the express requirements of the statute. even where it appearsto belimited ,the as topersonal estate, leaned as strongly

and the guardian being barred that the If the next of kin , when notified to be reports show that frequently the limita to the vesting at the period of division.

wards are barred, though they be mi- present at the probate in the County tion is either ill defined originally , or It was plain to his mind that the deci

nors. To sustain this position ,weare court, failed to contest,and asked for an rendered indistinctby the change of cir- sions as to personalty were strongly

referred to the case of Goss v. Singleton, issue to be made, they cannot after- cumstances.The survivorship mayhave founded upon the intention of the testa

2 Head, 67,and other cases,holding that wards have the probatesetaside. This, reference to thetestator, and then mere tor,but still the governing questionasto

when a trustee is barred the cestui que so far as we know, is a new question in questions of fact are involved .But a both lawswas, andalwayshad been, the

trust is barred. Theposition is notsound, this state. Aprobate incommonform prior donee ordoneesmayintervene, intention of the testator. “ The law ,” he

nor is it sustained by these authorities. is the usual modeof proving wills in the gift may either be absoluteor for said, “ is subordinate to the intention.

In the cases cited thelegal title was iu theCounty court: that is, wills other life. Though absolute, the gift to the It comes into force only when the inten

the trustee, but the legal title is not in than nuncupative wills, may be set survivors may not be expressly contin. tion has been ascertained,and it cannot

the guardian. The ward is the owner, aside upon the petition of the parties in gent. Even here, formerly, the period of constitutethe medium by which thein.

and the guardian is a mere custodian.It interest, and issuemade for trial in the survivorshipwas referred to the testa tention is to be ascertained. InFoas'

follows, therefore,that though the stat- Circuit court,evenafter thelapseof tor's death . Cripps v. Wolcott 14Mad. Will (11Jur. N. S.785) the Master of the

ute may bar the guardian, it does not bar many years. But probate in solemn 11 ) , fixed the period to that of distribu- Rolls followed Young v. Robertson, and

the wards, and under our statute he has form cannot thus be set aside. A pro tion where personalty was involved . Vice Chancellor Wood, in Wilmott v .
three years in which to commence an bate in solemn form may be bad in the Further, the prior absolute gift may be Hewitt , distinguishing the case from

action afterthe removal of bis disabili- County court by citing all who are in- followed by a gift contingent on survi- Young v. Robertson, upon the words of

ty: W. S. Howard becameofage June tended to be presentat the probation, vorship, and thecontingency may be the will,held that the survivorshipwas

14,1868, andHester A. on December 9, and in their presence the will is offered limited to the death ofa prior tenant for not to bereferred tothe period of distri

1870,and this action not beingcommen: for probate, and the witnesses allexam life, as in Jenour v.Jenour( 10 Ves.562), bution ,buttothetime of the death of

ced within three years afterthe removal ined and thejudgment of the court where property was to be dividedbe the legateesdying in the lifetime of the

of their disability, the statute is a bar to thereonestablishesorrejectsthe will. tween two nephews who were brothers, tenant for life. ( il Jur. N. 1820 ) These

their recovery , but not as to the young. Sec. 2166 ofthe Code, from the act of and to go to the survivors of them in two cases show that Young v . Róbertson

est child , James F.,who became of age 1784, enacts that no nuncupative will case the brother should leave no lawful isgood law as to personally, yet the in
on the 13th of December, 1872.

shall be proved by the witnesses * issue ; or the contingency may be indefi. tention is to govern.
But it is insisted that none of these * till process has issued to call in nite . Again , an executory aevise to a In Bowers v . Bowers, ( 21 L. T. Rep.

plaintiffs are barred. The statute was the widowor next ofkin , or both, if survivor may refer to the death of the N.S. 134 ; L. Rep.8 Eq. Ča., 283,) there

suspended when they commenced suit conveniently to be found, to contest it." testator. (Doe and Lifford v.Sparrow , 13 was animmediate gift to four residuary

on the 31st of July , 1867, against H. E. This, in substance , requires the probate East, 359.).
legatees and devisees in equal shares,

Moore and his sureties on his last guar- of such a will to be in solemn form , and Again , the prior gift may not be abso with benefit of survivorship," in case

dian bond , and that they could not main we do not see but what the same results lute, but only for life ; here, in the sim . any of them should be without issue,

tain an action against the sureties upon would follow as to the right to havethe plest case,the period is ofcourse indefi. and in case any ofthem should die leave

thebond until they had exhaustedthe probate setaside which attach to other nite. But frequently thereis, then,an . ing children, thenthe share, whether

property of the guardian and the sure wills proven in solemn form . other event, as the attaining majority su- original or accruing of each so dying, to

ties on his last bond . This position is The record of the County court shows peradded , and where such is the case, go to such children. Vice Chancellor

untenable. .When the cause of action that the will of Matilda Roy was pro- the courts choose the personal event as Malins held that the clause of survivor

accrued against the guardian it accrued duced in open court at the May term , more likely to produce areasonable shipwasmerely to guardagainst lapse,

against the defendant. This suit was the 1875, for probate,when it was ordered scheme for the distribution of property. and was, therefore, confinedto the life

commencement of action against defend that the probate be continued until the (Crozier v. Fisher, 4 Russ. 398.) time of tbe testator. Lord Chancellor

ant ; he was not a party to the suit of Jupe term , and that process issue as to Lastly, the word survivor is one of the Hatherley and Lord Justice Giffard re

July 31st, 1867 , and was therefore not af- all resident defendants , and publication few words which the courts have consid- versed this decision . The former ob

fected thereby; If they had seen prop- be made as to all non resident defend- ered themselves at liberty to change served : “ There have been many cases in

er, they could have made him a party to ants,next ofkin, notifyingthem that foroneetymologicallyquitedifferent. I which the court has said that to refer a
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NEGLIGENCE - PROXIMATE CAUSE OF DEATH

- WHAT IS NEGLIGENCE.

BY THE CONDUCT OF THE PRINCIPAL.

CONTRACT FAILURE TO PERFORM-WAIVER

AGREEMENT FOR SALE OF BONDS-TENDER

OF PERFORMANCE.

another to believe the existence of cer- themanager as agent of the bank. This to K , plaintiffs having taken them upon would estop the company from contro

clause providing for the divesting of a sell out some Dutch stock . He told her misdirection, was obtained , and after of the assured , in such case no premiums

share to the time of the testator's own the firm could procure for her better wards made absolute . “ I think ," said were to be returned. It also provided

death, so as to make it merely a provi. security, and that he had one in view. Erle, C. J., " the proper question was not for a termination of the insurance at the

sion against lapse is not a natural con He told her the money was wanted by put to the jury . The proper ques. election of the insurers upon notice to

struction. It is not prima facia to be sup his own son , who was in trade. The tion under thecircumstances would have the insured and a repayment of a rat

posed that he contemplated the death of plaintiff sold out the stock and paid the been whether Ramazotti so conducted able proportion of the premium in case

the objects of his bountyin his lifetime, money into the bank ; she then gave himself as to enable Nixon to hold him the risk should be increased by the erec

but he is to be considered as contempla- him a check to draw it out and invest it . self out to be the true owner of the tion or occupation of buildings upon

ting their death at some later period, He drew it out, misapplied it, and ab- goods, whether Nixon did so hold him- neighboring premises, " or otherwise,”

unless he uses language which shows sconded , the interest having been regu- self out; and whether the defendants, in and it also provided that “ if for any other

that heis referring to the time of his larly carried to her account in themean dealing with Nixon, believed him to be cause the company shall so elect, it shall

own death . Take the case of an imme time in the books of the bank, but it the owner.” Other points were raised be optional with the company to termi

diate gift to A , “ and in case he shall did not appear by whom . All these in the course of the arguments, but it is nate theinsurance, " after the like notice

happen to die, then to B.” Here death transactions took place at the banking not necessary to discuss them bere. and repaymentof theunearned premium ..

being spoken of as contingent, the testa- house, and the plaintiff had no acquaint The court of Queen's Bench had a Held , that the principle of noscitur a

tor must be referring to death before ance or dealings with this member ex similar question beforethem in Edmunds sociis didnot govern in the interpreta

some particular period,and as there is cept as banker and a member of the v. Bushell and Jones , L. Rep. 1 Q.B. , 97, tion of the contract, and that under it

no other period to which it can be re- firm . The other partners did not appear 1865. The defendant J. carried on busi- the company had , upon notice and re

ferred than his own death , we to have known of thematthe time they ness at Luton and in London . The busi- payment of unearned premiums, the

obliged to treat the gift over as taking took place. The Solicitor General (Sirness in the latter place was carried on in right to terminate a risk whenever they

effect only in the case of A's dying in the Richard Bethel) , with whom was Mr. the name of Bushell & Co. J. employed should desire so to do. International Life

the testator's lifetime. But if the gift Cairns, contended, inter alia , upon the B. to manage his business, and carry it and Trust Co. v. Franklin Fire Ins. Co.

over is “ In case A shall happen to die authority of Willett v. Chambers, 2 on in the above name. The drawing of Philadelphia . Opinion by ALLEN, J.

leaving issue,” we have a contingency, Cowp., 814 ,and Rapp v. Latham , 2 B. & and accepting bills of exchange was in- [ Decided April 28. ]

and there is no occasion to confine the Ald . , 795, that if one partner makes rep- cidental to the carrying on of such a

death to any particular period. ( L. Rep. resentations to a customer of the firm , business, but it was stipulated between

5 Ch . App. 244. ) however untrue they may be, the cus . them that B. should not draw or accept Plaintiff's intestate, apassenger on de

In marriage settlements, limitations to tomer has a right to be put in the same bills. B. accepted a bill in the name of fendant's cars,was, while alighting from

children on the death of the survivor of position by the other partners as if the Bushell & Co., and the court held that the cars, by the negligence of defend

father and mother of course are frequent. representation had been true. Vice- J. was liable on the bill in the hands of ant's servants, so injured that the injury

Here the limitation is on the death of a Chancellor Kindersley was of opinion an indorsee,who took it without any would be certain to produce death unless

person a certain event, and the word that the defendants were not liable, on knowledge of B. and J., or the business. relieved . He employed surgeons of ac

survivor merely ascertains who that per the ground that it was not within the Where, however, the agent of a whar- knowledged competency to treat him,

son is, and therefore presents no difficul- scope of the business of bankers to seek finger, whose duty it was to givetonsiste ' but he died. Held, that the defendant

ty of construction,though the limitation or make investments generally for their for goods actually received at the ' as liable for his death, and would not

to a class of children may. The latest customers, nor did the partners know of fraudulently gave a receipt for you be relieved by the fact that a mistake in

important case on such a limitation is the dealings before the other partner which had never been receivedythe prin treatment may have been made by the

Jeyes v. Savage ( L Rep. 10, Ch . App. 555 ), had absconded. No direct reference was cipal was not held to be responsible, be- surgeons, which contributed to the re

in which Woodcock v. Dorset was ex made to the principle that where one of cause it was not within the scope of the sult, Sauter v. N. Y.C. & H. R. R. R.

plained . two innocent persons must suffer by the agent's authority in the course of his Co. Opinion by CHURCH, C. J.

( To be continued .) fraud of a third, he who enabled that employment to give such a receipt : Cole The sudden jerking of a train back

person , by giving him credit, tocommit man v.Riches, 16 C. B. , 104; 24 L. J., 125, wards while passengers are rightfully

AGENCY - OF THE EXTENSION OF the fraud shall be the sufferer : 3 Salk . , C. P .-- The London Law Times. passing out ofthe cars , is a negligent act,

233 ; 1 Ld . Raym . , 225 . and a danger not presumptively to be ape
AN AGENT'S AUTHORITY.

This case was referred to in Thompson prehended bya prudentman . [ Decided

V. Ball , 10 Ex., 10 ; 23 L. J. , 321 , Ex . , a
COURT OF APPEALS ABSTRACT.

April 18. ] - Albany Law Journal .

decision of the court of Exchequer in

The authority with which an agent is the same year. There the manager of a
SUPREME COURT OF PENNSYL

invested is not necessarily confined to joint stock bank , at which the plaintiff
VANIA .

the performance of those actions alone kept a deposit account, represented to

which are authorizedby the bare words him that the bank had an equitable plaintiffs to sell bonds of an Alabama
Defendant agreed to purchase and

MENTZ v. LANCASTER FIRE INS. Co.

in which an authority is conveyed . On mortgage on some houses of a third per: railroad company, indorsed by the State
Error lo the Court of Common Pleas of Crawford

the contrary,itis rarely so confined. son, subject toamortgageof £ 400 ,and of Alabama. Delivery and payment was County .

Generally speaking,theauthority may advisedhim to purchasethehouses for to take place at plaintiff's place of busi
Where agents are acting for an insurance com

beextended in avariety ofways by the £595, £ 400 to bepaid in discharge of the ness at a specified day and hour. At the reasonable presumption is that they are authorandare held up to the public as such, the

operation of a number of rules and prin- mortgage, and£195 to thebank. The precise time defendant was at the ap- zed to act for the company in a generalway,un,

ciples, some ofwhich have already been plaintiffconsented, and took hisdeposit pointed place,
and asked for the bonds bestiebecompany specifywhat may be their special

sideration the influence of the princi
: on presenting them to a clerk ,obtained hadagreed forthe purchase of somewith Opinion by SHARSWOOD, J.

pal's conduct in extending the original from bim £595. The manager then gave

authority .

It was admitted on the trial of the

the plaintiff a receipt in his ownname, they had notaccepted bondswhich were
one K. , and K. had offered them, but

cause below that Murray and Clow were

Theruleapplicable tothis branch of stating that £ 195 was thebalanceof pur: indorsed with the name of the governor agents of theinsurancecompanies at Ti;

ness in the work of a learned writer £ 400 was deposited with him to pay off All parties believing the formality men
law has been laid downwith greatclear- chasemoneyofthehouses, and that of Alabama, butwithout his officialtitle. tusville, ofthe defendants in error, and

of the Armenia Fire Insurance Compa

uponmercantile law . The only ground the mortgage. Heafterwardsabsconded tioned necessary, defendant told plain ny. Therewas no evidencetending to

thirdparties,dealing withan agent for brought an action againstthe bank to inconformityto it before half pasttwo must be assumed then thatthey were

the actsof the agent done in excessof recover the money,thejuryfoundthat of that day to M.&Co.,thatfirmwere authorized to act asgeneralagents of the

the power given him , and which he the manager had authorityto assign se authorized to receive them . Before the companies in allmattersrelating to the

would be held to have even inaques: curities, that the managerintendedto timementioned plaintiffs offeredbonds, effecting of insurance on their behalf. Ittion between himself and the principal, make the plaintiff believe,and the plain

is such culpa or quasi-culpa on the printiff did believe, that the manager was
a part of which were indorsed by the maybeconceded that as such general

cipal's part as wouldbe a relevant ground acting in this transaction as agent ofthe governorwithout theaddition of his of- agents they would have no power to
for the plea ofestoppel against his plead . bank . The court held that the bank ficial title.M. & Co. refused to receive waive anyexpress condition in the pcl

But thequestion was not of their

ing the actualterms of theauthority was responsible forthe money : The ity. The informalbonds at the timeof powerto do this, but whether their de
given to the agent. Where the principalobvious conclusion from the findingsof such offer did not belong to plaintiffs,but claration of a fact,namely, that the

conby his words or conduct wilfully causes the jury was that the money was paid to
,

tain powers in the agent, and induces distinguishes the case from Bishop v. an agreement that they were

him to deal with the agent in tbat be Countess of Jersey ( sup .).
theywouldpay K. for them . Heid , that verting the fact. The evidence offered

lief ; where the principal has by words There are a numberof cases under by the failure to deliver the bonds atthe and rejected was that the agenthadtold

orbyconductmade arepresentation to this head in which the agent hasbeen timeandplaceoriginally agreed upon the the assured thatthe proper indorsement
had been made on the policy. Now ,

anotherasto the agent's authority in allowed to hold himself out as a prin that although the informality in indors such a declaration , made by a duly auorder to induce others to act upon it , cipal .
where the representation or conduct In Ramazotti v. Bowring, 29 L. J 30, c. mentdid not render the bonds invalid thorized agent or officer, would only op

erate as an estoppel. It lulled the party

complainedof,whetheractive or passive P .; 7 C.B.N.S.,85 ;6Jur. N.Ş., 172, 1860, ienderofthem to defendant in the first to sleep by the assurance that the con ;

in its character, has been intended to N.,representing himself to be thepros instance wouldhave been sufficient, the ditions ofthepolicyhad been complied

otherdealing withthe agent has altered underthe name of the Continental Wine tender to M. & Co. not being ofsuch with ,and that his indemnity was secur

his position to his loss - in such a case, Company, induced the defendants tore accept, defendant was not liable on the are held outas acting forthecompanies

bonds as defendant had then agreed to ed. In pointof fact, then, local agents

and in such a casealone, will the doc- ceive from him certain wines and spirits contract. Levy et al.v. Burgess.Opin- they represent in all respects except as

trine of estoppel applytobarthe prin: in partsatisfaction of a debtpreviously ionbyAndrews, J.[DecidedMarch21.) totheactualissue of the policies. The

cipal from pleading against the third contracted by him with them . N. was companies will assuredly lose all public
party the terms of the real authority really only clerk to R. , who was the real EVIDENCE - HYPOTHETICAL QUESTIONS AL confidence ifthey shelter themselves be

which he gave to the agent. Mere negº proprietor of the establishment. The
hind the special character of the powligence is not of itself a ground of es name of R. appeared over the entrance

toppel : Bell Commentaries, jii . , I. 3, n. 5. to the cellars, but it was not visible to in which counsel may, for the purpose lied upon their declarations.
Hypothetical questions are permitted ers of such agents, when parties have re

The importance of the rules ' defining persons going to the counting house. R's of having the opinion of experts,assume The case of Worcester Bank v. Hart

the limits of an agent's authority will name also appeared (though in an am: the facts as they claim them to exist,and ford Fire Insurance Company, 11 Cush . ,

fully appear when it is remembered that biguousmanner) upon a receipt signed an error in the assumption does notmake 265 , is not in point. There the parties

an agent's power to bind his principal is by one of the defendants on the delivery the interrogatory objectionable if it is insuring were told by the agent that it

limited to the scope of his authority : of some of the goods. In an action within thepossible range oftheevidence. would make no difference that thesec

Olding v .Smith, 16 Jur. Q. B. , 497. brought byR. for the price ofthe goods, Hartnett v Garvey. Opinion per curiam . ond insurance was not indorsed on the

In Bishop v. Countess of Jersey, 2 the Common Serjeant left it to the jury [Decided June 13.]
policy ; that he would make a memo

Drew . , 143 , 1854 , a bill was filed against to say whether the plaintiff or N.was
randum of the fact in his book , which

the members ofa banking firm forthe the real owner of thebusiness, and told INSURANCE - FIRE POLICY - CONDITIONSIN— would answer every purpose. The ques

purpose of making them liable to repay them that if they were of opinion that
tion there was whether the agent could

to the plaintiff the sum of £ 5,000, of N. was the real owner, they must find A condition attached to a fire insurance avoid performance of the condition,

which she alleged she had been defraud their verdict for the defendants, but that policy provided that it should be void in which is a very different question from

ed by a former member of the firm . if they thought the plaintiff was the case the property should be described so that presented on this record.

From the evidence it appeared that A., owner, they must find for him . A ver as to diminish the premium , or if the risk Judgment reversed and procedendo

the member in question , had advised dict for the plaintiff was returned . A should be increased during contin - awarded .

the plaintiff, a customer of the bank , to rule nisi for a new trial on the ground of l uance, by any means within the control
-Pac. Law Rep .

LOWED.

RIGHT OF INSURER TO CANCEL,
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Error,

SURETY .

CHICAGO LEGAL News. al . to
cipal debt,) and, in addition, another the sale to be for cash , and it ismade for first to be paid . As the case is develop

note for $ 20,000, payable with interest part cash and part credit,the departure ed in the record, such appears plainly to

on the 3rd of April, 1868.
from the power is beneficial tothe mort. bave been the intent ofthe parties. The

CHICAGO, JULY 29 , 1876.
The title to the mortgaged premises gagor,and the sale is valid . - Hubbard v. note of $ 20,000 was the last to mature.

was to be conveyed to Cogsweli, first to Jarrell, 23 Md., 75. Whenthepower If the sale to Cogswell had been made

pay the severalnotes for the purchase. is to sell for cash, and the sale is made by a master or a trustee otherthan those

The Courts.

money, andthen intrust for such uses accordingly, the mortgagee may allow named in the power of sale , for cashor

and purposes as Cogswell, Evans & time for the payment of the purchase on credit, the money, when received,

Mordecai should appoint. Theywere money, and whether this arrangement is would have been paid over according to

also to give to Langley & Co. their bond made before or after the sale is imma- the priorities of the liens of the parties

SUPREME COURT

OF THE UNITED secured by severalmortgages upon their terial,-Malone v. Williams, 39 Alah.,U. entitled toreceive it. Langley & Co.

STATES.
individual

would have been first paid .
property, conditioned to pay S., 202 .

any residuum thatmight be left due on Where mortgaged premises were of: The fact that the sale was made by

OCTOBER TERM, 1875.
the notes after exhausting the property fered for sale for cash under a power the mortgagees, acting as trusteesand

197. – FRANCISL. MARKEY, Isaac BRANCH, and covered by the deed of trustto Cogswell. which required the sale to be so made performingthe functions of a master ,

DANIEL W.BRANCH, Appellants, v. W. C. LANG- This agreementwas in all things carried they were struck off for $2,375 . The does not change the principle involved

LEY, SAMUEL KEYSER, and C. D. COOK . out by the parties. The note of $ 20,000 purchaser tendered $ 1,200 cash, and of- nor affect its application.

was intended to meet the liabilities of fered to give any security that might be It appears that a question was raised

Appeal from theCircuit Court of the United Statesfor the KalmiaMills to its creditors,other requiredforthe paymentofthebalance in the court below as to theright of the
than Langley & Co. The debt due to when the sale was confirmed . The unsecured creditors of the Kalmia Mills

POWER OF SALE- WHEN A SALE WILL BE Markey & Co. was one of those intended mortgagee declined to receive the money to share with Markey & Co. in the pro

SET ASIDE.
to be thus provided for.

and security as not in conformity with ceeds of this note . As there can be no

The court states the duty of a trustee or mort

A few days before the sale Markey & the termsof the sale. The property was such proceeds, we need not consider

gage, in making a sale under a power,andholds Co. put onrecord a contract with the offered for sale again and bought by the that subject.

The decree of the Circuit court is afbeen exercised ,a court of equity in the absence Kalmia Mills, under which they had mortgagee for $ 1,600.

The court said : " In determining uponof fraud , should rarely interiere.- ED . LEGAL been working upon the mortgaged prem

firmed .

News. ises. This gave them a mechanic's lien . the approval or rejection of the sale in

Mr. Justice Swayne delivered the They threatened to enjoin theproceed such cases, the true question to be con .

UNITED STATES SUPREME COURT.

opinion of the Court.
ings to sellby Langley & Co. Cogswell, sidered is not so much whether there

No. 195. - OCTOBER TERM, 1875.
The statement of facts agreed upon Evans & Mordecaithereupon gave them has been a literal or technical, as a fair

by the counsel of the parties, has abridg: a guaranty that if the guarantors became and reasonable compliance with the terms of JACOB MAGEE and HENRY Hall, Plaintiffs in

ed our labor in this case. We shall the purchasers of the premises they sale, and a bona fide disposition of the

confine our remarks to the points whir '
continue the contract underwhich property . THE MANHATTAN LIFE INSURANCE COMPANY .

in our judgment, require consideratiu. key& Co. had been working, and "Without intending to charge the In Error to the Circuit Court of the United States

referring to the facts only so far as is demnifythem against any lossarising mortgagee in this case with the willful
for the Southern District of Alabama .

necessary for the elucidation of our fram the Kalmia Mills failing to pay the violation of his trust, the circumstances BOND OF INSURANCEAGENT - RELEASE OF
views. amount 'due on the contract. This be disclosed by the proof show reasonable

The validity of the two mortgages ex- ing arranged, Markey & Co.interposed ground for the inferencethathemisap- anderhe Threeumscan be iswasunknowntotheHeld, That the agreementasto the ,

ecuted toLangley & Co. by the corpora- no obstacle tothe sale. After the sale prehended the nature ofhis duty as

tionknown as theKalmia Mills, is not they entered into acontractwith Cogs. frustee, wbich required an advantageous Insurance company,did not exonerate the sure.

questioned ; nor can it be doubtedthat well, the trustee, whereby it wasstipu- sale of the property for the benefit of all the ties from liability upon the bond.–LED. LEGAL

the power to sell,which they contained , lated that they should be paidthesum parties interested. " The sale was vacated .
News.

was sufficient towarrantthe sale of the of $18,000 for their workdoneand to be --Horsey v. Hough , 38 Md., 139 ; see, Mr. Justice SWAYNE delivered the

mortgaged premises in themanner pre- done. They continued to workunder also, Gibson's Case, 1 Bland's Chy., 144 opinionofthe court.

scribed . Olcott v. Bynum , 17 Wall.,63. this contract, and received payments Olcott v. Bynum , 17 Wall.,63. The defendant in error sued the plain

The good faith of Langley & Co. in mak from time to time.
Where a power coupled with a discre . tiffs in error upon a bond which recited

ing the sale, and of Cogswell, Evans & The enterprise in which Cogswell, tion has been exercised , a court ofequity , that Henry Voorhes hadbeenappointed

Mordecai in makingthepurchase,are Evans&Mordecai had engaged,with the inthe absenceof fraud, veryrarelyin- an agentoftheinsurance company, and
undisputed . Noground is disclosed for premisesthey hadboughtasitsbasis, terferes . - Olcottv . Bynum , supra. was conditioned for his paying over

doubtas to either of these points. All having failed, they requested Langley &
In this case the mortgagees were ex. the company all moneys belonging to it

concerned acquiesced at the time and Co. to take possession of the premises

were apparently satisfied . This litiga- conveyed by the trust deed toCogswell
, pressly authorized to sellfor cash or on which he should receive.

The breach alleged was that he had
tion has grown out of the large andun- and of the premises covered by the credit. Thisgavethem authority to do

expected depreciation of the property mortgages given by Cogswell, Evans either, or to combine them in the sale. received such moneys, which he had

upon which both the appellants and ap- & Mordecai, and toproceed to sell Whatwasdone was a simple exercise of failed topay over.

The defendants pleaded three pleas:pellees supposed their debts were abun- under the powers contained in those in the discretion with which they were

1. That Voorbes had paid over all

dantly secured ,and out of the proceeds struments..Langley & Co. thereupon ticegivenat the endue. It was in moneys belonging to the companywhich

clothed . It was in pursuance ofthe no

of which they expected to bepaid, if a advertised theKalmia Millsproperty to tended to promote the sale of the prem- he had receivedafter the execution of

sale became necessary. the bond.

Upon the default of the mortgagor, Markty &Co. and other creditorsthreat- ises upon thebest terms thatcould be pro
2. That at the time of the execution

the mortgages gave the mortgagees au : enedto interpose by injunction il Lang: wasas competentafteras beforethe of the bond, Voorhes, as such agent,was
intothe bands of somegood broker and tle their rights and those of the adverse property was struck off. In this respect indebted tothe company, and that there

auctioneer, to besold forcash or credit, parties. On the day fixed for the sale thepower is without restriction .The was an agreement between him and the

at the option and direction of the mort the Kalmia Mills property, by consent arrangement was apparently, greatly company that all moneys received by

Voorbes should becredited upon this in
gagees,atpublic sale tothe highest bid- of parties,was boughtby Langley for beneficialtoMarkey &Co.and theun
der, according to the custom of vendue, $ 160,000. " Forty thousand dollars of the secured creditors, as well as to Langley debtedness ; that these facts were con

after advertising as directed, and,fur fund was reserved by order of the court & Co. It does notappear that therewas cealed from the defendants, and that all

ther , “ to do and perform all and every to await the result of this litigation . any bidder butthe purchasers . Itis the moneys so received were so credited .

3. That the plaintiffs required the

other act and acts, thing andthings Subsequently, bythe like consent of cash payment. If insistedupon , the giving of this bond as as a condition on

proper for the full and complete effect- well , Evans& Mordecai was sold and sale would have fallen through. Be- whichonly they would retain Voorhes

ingand performing of the covenants and yielded the net sum of $52,148 . The sides the mortgaged premises, a large in their employment as such agent ;that

was they required further, an agreement by

agreements herein contained .”
proceeds of both sales were less than amount of additional property

The terms of sale advertised were a

sufficient to satisfy the amount due pledged for the payment of the purch- Voorhes that all his commissions there.

cash payment of one-third of theamount Langley & Co.by $6,152 13, leaving noth- ase money . The light thrown backward after earned shouldbeapplied to his

bid,and the balance in six, nine,and ingtobe applied to any other liability it was theonly way tosecurethepay- theywere so applied ;that the defend

twelve months, secured by notes and a ment of the debt due to Langley & Co. ants were ignorant of the indebtedness,

mortgage upon the premises . At the The contestin the court below was as and leave anything for the other credi- and of this agreement; that if they had

sale, the auctioneers announced that totheapplication of the proceeds of tors.Thearrangement seemed to furnish been informed of them , theywould not

they were authorized to state that the these sales. The defendants claimed the means ofsatisfyingall demands. haveexecuted thebond , and that the

purchaserswould be ableto negotiate that Langley & Co.shouldbe charged That it failed todo this was notthe agreement as to the commissions, and

morefavorableterms withthesellers, with the amount of the cash bid of Cogs, fault of Langley& Co.
its execution were a fraud on them, and

provided it was to their mutual inter well at the sale under the original that tbe bond as to them was thereby

ests." mortgages, $ 71,449.69, as so much paid to A mortgagee, in such circumstances, avoided.

The property was sold to Cogswell, for them , because they had no right to waive is a trustee for the benefit of all con The third plea was demurred to, and

himself, Evans, and Mordecai, upon a its payment at the time of the sale and cerned . He must regard the interests of the demurrer wassustained . Issue was

bid of the amount due Langley & Co., include it in the notes given for the pur- othersas well as his own.Heshould takenupon the first and second pleas.

and $ 20,000 in addition. One-third of chase -money. seek to promote the common welfare. The jury found for the plaintiff, and the

the amount bid to be paid in cash , was This, if done would leave a residuum If he does this, and keepswithinthe court gave judgment accordingly.

$ 71,445.69. The buyers thereupon rep- of theproceeds ofthe sales large enough will in no wise hold him responsible for determination , is asto the sufficiency of
The only question presented for our

resented to Langley & Co. that it was to pay the balance due Langley & Co.,

impossible forthem to make the cash andalso the amount due on the trust mere errors of judgment,if they have the third plea.

a change of the terms ofthesale with fendants insisted that this noteshould tunate,which hecouldnot reasonably facts which theplea avers. Do the

respect to the times when the payments be paid out oftheproceeds of the Kalmia agreement as to the commissions, and

were to be made.
Strob . Eq. , 172 .

Mills property, and of the property the circumstances that it was unknown

Langley & Co. , rather than re- adver- mortgaged by Cogswell, Evans & Mor The secoud proposition is also unten to the sureties and not communicated to

tise the property and take the risk in- decai severally ,pro rata with the other able. them by the company, exonerate the

cident to offering it for sale again , en - notes given for the purchase-money. The liens of the mortgages and the sureties from liability upon the bond ?

tered into an agreement with the purch The court below decided againstthem mechanic's lien attached to the proceeds A surety is “ a favored debtor.” His

asers, whereby it was stipulated as fol- upon both points. Here the same propo- of the sales in the samemanner, in the rights are zealously guarded both at law

lows : sitions have been urged upon our atten- same order, and with the same effect as and in equity. The slightest fraud on

That the purchasers should give to tion. they bound the premises before the the part of the creditor, touching the

Langley & Co. their four several promis. The first one cannot be maintained , sales were made.-- Aster v. Miller and contract, annuls it. Any alteration after

sory notes, one for $ 180,000, payable on for several reasons. others, 2 Paige, 68 ; Sweet v. Jacobs, 6 it is made, though beneficial to the sure

the 12th of January , 1868, ( being for the The mortgagor makes no objection to Idem , 355 ; Brown v. Stewart,1 Md. Chy. ty , has the same effect. His contract

principal of the debt then due to them , ) the sale as made. If it were defective, Decie., 87 ; Olcott v. Bynum , 17 Wall . , 63. exactly as made is the measure of his

with interest, and three others, each for this would cure the defect and give it In the view of equity, the new secur- liability , and if the case against him be

$ 4,779.92, payable respectively at five, validity. - Taylor's Admr. v. Chowning, ities stood in substitution for the old not clearly within it, he is entitled to go

six, and seven months, with interest, | 3 Leigh, 654 ; Benham et al . v. Shaeffer lones, the liens of Langley & Co. being acquit .-Ludlow vs. Symonds, 2 Caines'
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STATES.

Cases, 1 ; Miller vs. Stewart, 9 Wheat. , on the part of the company, or any in- federate States, that the conveyancewas
Through the ki: ness of Jesse Hol

681.
quiry by the sureties, before the bond obtained from them by duress. The

But there is a duty incumbent on him . was delivered .Norisitaverred that same principle was recognized and acted dom, ofthe Chicago bar, we have receiv

Hemust not rest supine, close his eyes the company was aware that the sure. upon in U. S. v. Titus, 21 Wall., 475.- ed the following opinion :

and fail to seek important information ties were ignorantofthe facts complain . Wehave thus decided that the Confed

within his reach . If he does this, and a ed of. It is, perhaps, to be inferred erate States government could acquire SUPREME COURT OF ILLINOIS.

loss occurs, he cannot, in theabsence of from the pleathat the fact was — as the title to real property by purchase,andit OPINION FILED JUNE 30 , 1876 .

fraud on the part of the creditor, set up record aside from the plea shows it to is not easy to see why a different rule

as a defence facts then first learned have been—that the bond was executed should be applied to personal property. 425. - FRANCIS BINZ V. JAMES E. TYLER, ET AL .

which he ought to have known and con at Mobile and sent by Voorhes by mail | The ownership of that, even more than

sidered before entering into thecontract. to the company in New York. If this real property, was required for the oper.
Appealfrom the Superior Court of Cook.

-Kerr on Fraud and Mistake, 96 . were so, the company upon receiving it ations of the Confederacy. Contracts of PLEADING - LECLARING ON INSTRUMENT

Vigilantibus et non dormentibus jura sub was under no obligation to make any sale made in aid of the rebellion will not IN HAEC VERBA - STATING LEGAL EFFECT,

veniunt. communication to the sureties. Thebe enforced by the courts ,butcompleted

Where one of two innocent parties validity of the bond could not depend sales occupy a different position. As a
Where an instrument set out inhaec verba, and

the pleader misstated its legal effect, held , that
must lose, and one of them is in fault, upon their doing so . The company had general rule, the law leaves the parties the instrument being before the court , its legal

the law throws the burden of the loss a right topresume that the suretiesknew in illegal contracts where it finds them , effectwas to be determined by the court,and that

upon him . - Hearne vs. Nichols, 1 Salk. , all they desired to know, and were con- and affords relief to neither. A sale of subsequent allegation of the pleader,as to its legal

289. tent to give the instrument without fur . personal property, when completed , effect,which wasmerematter of conclusion.

It may be well , before examining the ther information from any source. transfers to the purchaser the title of the Where judgment was on the demurrer for want

question arising upon the plea, to advert Under these circumstances it was too property sold.
of plea, and appellant assigned for error, that the

verdict was against the evidence, held , that ap

to some of thepoints bearing upon the late after the breach occurred to set up

subject , which have been adjudged in this defence.

Whitfield's sale in this case was not on pellant,by permittingjudgment thus to be given ,

authorritative cases . Thereis another objectionto the plea. credit, but for bondswhen passed from cross-examine witness for the purpose of reduce
A fraudulent concealment is the sup- There was nothing fraudulent in the handtohandas money . The transac- ingthe damages only , and it was not admissable

pression of somethingwhich th:

party agreement. Theobligation of theagent tionin thisrespectwas not different form him to make a defenceto the action. The
murrer admitted every material allegation in

is bound to disclose.-Kerr, sup., 95. was simply to pay over the money ofthe from asale to the United States forany the doclaration , and nothing was left to be in

To constitute fraud, the intent to de- company which he should receive. This oftheir public securities payable at a quired into, but theamountof damagessustained .

ceive must clearly appear.-- Spofford vs. the sureties guarantied that he would
future day . The sale was complete This was an action of assumpsit by

Newson, 9 Iredell ( Law ), 507. do. To do it was a matter of common when the bonds were accepted in pay: appellees against appellant. The first

The concealment must bewillful and honesty,nottodo it wasa fraud.The ment. Thetitlethenpassedto theCon- count of the declaration is as follows:

intentional.- De Gol.on Guar. and Sur. , agreement of the agent to applymoney from that time Whitfield ceased to be heretofore, to wit : on the third dayofFor that whereas, the said plaintiffs

366. belonging to him derived from any the owner of thecotton .

The test is, whether one of theparties source in payment of a pre-existing debt September, A. D. 1873, at the city of

knowingly suffered the other to deal un to the company, had no such connection The claim, then, that he had the right Chicago to wit, at the county of Cook

der a delusion. — 2 Kent's Com . (Comst. with what the sureties stipulated foras to retain thepossession of the cotton aforesaid ,demised and leased ,byacer

ed .), 643.
gave them a right to be informedonthe untilthe purchase-money was paid , be- tain indenture of lease bearing date the

The mere relation of principal and subject, except in answer to enquiries causeofthe insolvency of the Confed- day andyear last aforesaid , to" The

surety does not require the voluntary they might have made. They made erate government, is not applicable to South Chicago Turn Verein of the city

disclosure ofall the material facts in all none,and there wasno obligation on the the facts established by the evidence, as
of Chicago," certain premises, with ap

cases . The same rule as to disclosures part of the company to volunteer the the purchase money had been paidbe purtenances thereunto, belonging and

does not apply in cases of principal and disclosure.
fore the insolvency . But if this were appertaining for a certain term of years,

surety as in cases of insurance onships On both these grounds the plea was otherwise, itis not easy to see how his to wit : for the term of from the3rdday

or lives.- North Brit. Ins.Co. v.Loyd, bad, and thedemurrer was properly claim ,growing out of his illegal contract ofSeptember,A.D. 1873, forand during
10 Exch. , 533.

sustained . as it does, can be enforced against the and until the first day of May, A. D.

In this case a former guarantor was
The judgment of the circuit court is UnitedStates in the Court of Claims: 1879, ata rental at the rate of one thous

affirmed .

discharged and others taken in his place.
In Sprott v. U.S. , 20 Wall.,463,it was de- and dollars per annum , until May firet,

The fact of the prior guaranty was not
cided that one owing allegiance to the A. D. 1874, and thereafter, until the full

disclosed. The subsequent guarantors SUPREME COURT OF THE UNITED government of the United Statescould end and termination of said lease at the

madeno enquiry and they were held to
STATES.

not avail bimself of the courts of the yearly rent oftwo thousand dollars,which

be liable . If the surety desires informa
country to enforce a claim under a con said rent was to be paid on the first day

mation he must ask for it. The creditor
OCTOBER TERM , 1875. tract by which , for the sake of gain , he of each and every month in equal por

is not bound to volunteer it. An undis. knowingly contributed to the “ vital ne tions and instalments in advance, a copy

closed prior debt will not affect the

198. — Gaius WHITFIELD,Appellant,ve.THE UNITED cessities of the rebellion ." For that of which said indenture is hereunto at

validity of the contract.-Hamilton v,

reason we refused to give effect to a tached andmarked exbibit“ A ," and is

Watson, 12 Clarke & F., 119.
purchase of cotton from theConfederate hereby made a partand parcel of this,

Appeal from the Court of Claims.

If the creditor be applied to he must

government. This case is not distin. the first count in this declaration and

make a full and frank communication.- COTTON SOLD
CONFEDERATE guishable from that in principle. Cot- which said indenture was on to wit :

STATES - TITLE TO.
De Golyar, sup. , 367.

ton , as we have often said , was, during the day and year last aforesaid , at the

One took a note from another whom 1. TITLE OF CONFEDERATE STATES IN COTTON.- the late war, as much hostile property county aforesaid , duly executed by the

That the Confederate States government could

he knew to be insolvent, and did not dis- acquire title in cotton by purchase,and such cot
as the military supplies and munitions said plaintiffs and the said “ The South

closethatfact to a person who became ton at the close of the war,passed to the Chitea ofwar it was used to obtain. When Chicago Turn Verein of the city of Chi

surety. It was held that the surety was

Whitfield , therefore, sold his cot. cago," and that thereupon the said " The

bound andthat the payeehadaright to BONDS.- In this case the appellantsold his cotton their bonds in payment,he contributed ofChicago,” went into and used , held,

2. SALE OF COTTON TO BE PAID IN CONFEDERATE ton to the Confederacy and took South ChicagoTurnVerein ofthecity

of the principal.—Ham v. Greve, 34 ment. He contributed directly to the means of directly to the means of prosecutingthe occupied and enjoyed said premises from

Ind. , 18 . prosecuting the rebellion.Hethusknowingly rebellion. He says in his petition , it is thence hitherto, and is stillinthe occu

To render the general allegation of follow its fortunes. He cannot recover in thetrue, thathis sale was not madeto aid pancy of thesame, and also, on to wit :

concealment sufficientin a pleading, itis due from the confederacy, upon the principle clearlyforthat purpose andnoother. aforesaid, in consideration of the rent

necessaryalsoto aver that thecreditor thata saleupon credit impliesa guarranty of the This he could notbuthaveknown.Un- inganddemising of the aforesaid prem

either procured thesurety's signature or moderneerle purchaser,until thepaymentis der such circumstances he must be ises,andthemaking and executing of

was present when the instrument was

executed, and then misrepresented or

Mr. ChiefJustice Waite delivered the taken to intend the consequences of his the indenture of lease last aforesaid, so

voluntary act.” — (Hanauer v. Doane, 12 be the said plaintiffs made and executed,

concealed essential facts which should opinion of the court.

have been disclosed, otherwise the alle

During the war of the rebellion , Whit. Wall. , 347.) By his sale he knowingly by the said defendant,entered into and

gation offraudis only the pleader's de field,aresident of the State ofAlabama, devoted his cotton to thewar, and his made the followingagreement in writ

being the owner of 177 bales of cotton rights must foliow its fortunes. The ing, upon the back of said indenture of

duction.—Burks v. Wonterlein, 6 Bush . , raised by himself, sold it to the Confed- courts of the country would not relieve lease,and then and there, on the day

In this case the courtsaid:“ The ceive in paymentthe eight per cent. veyance from theConfederate Statesand signed,sealed and delivered the said

principalmay have presented her" (the bonds oftheConfederate States. In under that title had obtained possession. writing to thesaidplaintiffs,which said

payee) the note, signed in her absence, January, 1865,payment of the purchase Neither would they interfere in behalf writing isin thewords, letters andfig

when she could havemadeno communi- pricewas made and accepted in bonds of a purchaserfromtheConfederate ures, following, viz:
“ In consideration of one dollar to me

have been guilty of neither misrepre- bearer, andfallingdue in theyears1868, sale.Butwhenhis possessionhasbeen in hand paid, thereceipt whereof is

sentation nor concealment, and the gen. 1871, and 1880. Whitfield kept the bonds lost by reason of hissale, no matterhow, hereby acknowledged,I herebyguaran;

eral allegation of concealment does notin his possession,and ,atthetrial of thisthecourtswill afford ' him no relief teetoJames E.Tyler,B. W.Phillips and

negative the idea of herabsence." --Ibid. case below ,producedthemin open court. againsttheloss. Having by his acts en- JacobWeil, theirheirs,executors ,ad.
Insuch circumstancesthe creditor is The cotton was never taken away bythe tered the lists against his rightfulgov. ministrators or assigns, the full payment

underno obligation, legal or moral,to Confederatestates authorities, butre- ernment,hecannot,if he loses,ask it for ofthesum or sumsof money specified in
search for the suretyandwarnhim of mained in the possession of Whitfield protection againstwhat hehasvolun- the within lease, and also guarantee to

the danger of the step he is aboutto until September 1, 1865, when it was tarily done. In this case, he seeks said Tyler, Phillips and Weil,theprompt

take. No case has goneso far as to re- seized by the treasury' agents of the to enforce a right growing outofhiscon- fulfillment of all the provisions, condi

quire this to be done.-Wyethes v. La- United States, acting under color of the tract ofsale, which was taintedwiththe tionsand agreementstherein mention

bouchere, 3 De Gex . & J. , 609.

The creditor is not bound to inform property acts. After the seizure,

authority of the abandoned and captured vice ofthe rebellion. It was a contract ed, hereby binding myself, my heirs,

59 which could not have been enforced executors, administrators and assigns."

the intendedsuretyofmatters affecting bales were restored to Whitfield,pursu- against him , andhe is equally powerless
( Signed .) F. Binz . (SEAL.]

the credit ofthedebtor, or of anycir- ant toanarrangement madewithhim , under its provisions againstothers. He Witness, G. HEINRICE.

cumstances unconnected with the tran as compensation for putting the cotton seeks, in effect, by this action to recover, By which said writing the said defend

saction in which he is about to engage in good order, and the remaining 118 in the courts of the United States, the antbound himself to pay the rent and
-Ibid.

bales weresentforward to New York , purchase money due from theConfeder- fulfill and perform alland every ofthe

It appears by the record in this case where they were sold by the cotton ate States, upon the principle that a sale covenants therein in said lease contained

that the plaintiff was a corporation of agentof the United States and thepro- upon credit implies a guaranty of the to be performed andfulfilled on the part

the city of New York , that Voorbes was ceeds paid into the treasury . This suit solvency of the purchaser until the pay- and behalf of the lessees in said lease

the agent of the company at Mobile, in was brought to recover these proceeds. ment is made. We have already seen mentioned ; that on to-wit :the first

the State of Alabama, and that the par. In U.s . v. Huckabee, 16 Wall.,414 , that such is not his positionhere ; but day of November, A. D., 1874,at, to -wit :

ties to the bond were all of that city . we held that real propertypurchased by if itwere,having lost his possession,be Cook county aforesaid, a large sum of

The pleadoes not set forth any of the and conveyed tothe Confederate States hasno standing in court forrelief. He money becameand was due, andpay,

circumstances attending the execution during the war passed to the United is not the owner of the property, and his able to the said plaintiffs from the said

and delivery of the bond. It does not States at the restoration of peace, by lienis not one the courts of the United “ The South Chicago Turn Verein of the

aver that there was any misrepresenta- capture, and we sustained the title of the States will enforce. city of Chicago," by and under the terms

tion, anything fraudulently kept back, United States thus acquired against a The judgment of the Court of Claims of the said indenture of lease to them

or any opportunity to make disclosures ' claim made by the vendors of the Con- ' is affirmed.
made as aforesaid , to- wit : the sum of

TO THE

States.
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EIGN STATE.

one thousand one hundred sixty -six and made of a debt, in the absence of any had been finished until the day of the THROUGH the kindness of John W.

66100dollars ofrent aforesaid in said expression tothe contrary , the reasona- accident. Appellee wasnot aware of its SHOWALTER, of the Chicago bar, we have

lease reserved, to be by them paid as ble, and indeed necessary implication is, dangerous condition, and had no reason

aforesaid , that the said rent has been by that this shall be when the debt is due to suspect it was unsafe. received the following opinion :

the said plaintiffs demanded of the said The remaining objection , urged that It was proven by several witnesses

“ The South Chicago Turn Verein of the the verdictwas contrary to the evidence, that the street, in the condition in
SUPREME COURT OF ILLINOIS.

city of Chicago ," and was by it refused cannot be considered. which it was when the accident occurred, OPINION FILED JUNE 30, 1876.

the paymentof the said last mentioned The judgment was on the demurrer was unsafe and dangerous.

sum of money, and thereafter and upon , for default of plea. The defendant, by No witness was called to show or ex
No. 241. CHARLES W. ALLEN et al. o. JOHN WATT.

to- wit : the day and year last aforesaid, permitting judgment thus to be given, plain why the obstruction was left in
Appeal from Cook.

at the county aforesaid, the said plaintiffs was so far out of court that he was enti the street. EFFECT OF BEING GARNISHEED IN A FOR

notified the said defendant of the non- tled to cross -examine witness for the It is not denied that it is a duty rest

payment ofsaid rent by said " The South purpose of reducing the damages only ; ing upon the city authorities to keep the 1. Full faithand credit must be given in Illi.

Chicago Turn Verein of the city of and it wasnot admissable for himto public streets free from obstructionsand nois,to judicial proceedings in Ohio.

Chicago, " and then and there requested make a defence to the action.
in a safe condition for all who may have 2. The fact thata debt has been sued for, or

and demanded payment of the said last Thedemurrer admitted every material occasion to travel over them.
that a judgment has been rendered in such suit,

mentioned sum of money so due to the allegation in the declaration, and noth While the city had the undoubted sheed byacreditor of the plaintiff - even in an
does notpreventthe defendantfrom being garni

plaintiffs, as aforesaid , in pursuance and ing was left to be enquired into but the right to construct the sewer in the street, other State.

accordancewith the termsandcondi- amountofdamages sustained by the yet inmaking the improvement, it had another state, the garnishee is not bound to dis

tions of his said writing and guaranty , so plaintiff. Morton v. Bailey etal . , 1st no right to leave piles of dirt upon the close there the face of the pendency of the suit,

by him made and executed to the said Scam . 213. Cook v. Skelton, 20th Ill street in such a condition that it would or of thejudgment against him in this State, un.

plaintiffs as aforesaid, but, to pay the 107. The judgment is affirmed. be unsafe or dangerous for wagons to less,by statutein the former State, such matter is

made a defense in the mouth of a garnishee.
same sum of money due as aforesaid the ELDRIDGE & TOURTELLOTTE, for appel- pass. It does not appear from the evi 4. Such garnishment in a sister State maybe

said defendant then and there failed and lant. dence, that it was necessary in making pleaded to the action in this State ; if the latter

refused to do. Following is the con Jesse Holdom and J. C. & J. J. KNICK. the improvement, to leavetheridgeof Suit has proceeded to judgment, the defendant

solidated common counts : The appel ERBOCKER, for appellees. dirt over the sewer that appears to have 5. Watt, being defendantat the suit of W. & P.

lant demurred to the special count,and been done ; but even if it was, it would in the Superior court,pleaded that, since the last

for cause of demurrer assigned . First, We are under obligations to Walter be negligence on the part of thecityto continuance, Allen & Ellis,who were creditors of

that the plaintiffs have declared upon M. HOWLAND, of the Chicago bar, for the do so, unless guards were put up, or no. garnishment proceeding brought by W. & P. in
an undertaking of the defendants as following opinion : tice of some kind given to warn travelers Ohio ; held , that on an application by A , and E. to

though it was an ordinary undertaking,
of the dangerous conditionof the street. stop the levy of an executionissued by Watt

and not a conditional one. Second , that SUPREME COURT OF ILLINOIS. Nothing of the kind was, however, done in the Circuit Court, Watt is estopped to dispute
against them , on a judgment for the samedebt,

it appears from the instrument declared in this instance. thepropriety and validity of the payment in Ohio

on that the action is premature. Third,
OPINION FILED JUNE 30, 1876.

We are therefore satisfied that the ev
andits operation as a discharge of his judgment

in the Circuit court.
also, that the declaration is inmany re No. 596. - CITY OF CHICAGO v, B. F. BROPHY. idence before the jury was sufficient to

spects uncertain , informal and insuffici Appeal from Cook. warrant the conclusion that appellee was Opinion by BREESE, J.

ent.
LIABILITY OFCITYFOR DAMAGES FOR OB- accident was from the negligence of the arise out of the following facts: John

in the exercise of due care, and that the The questions raised in this record

The court overruled the demurer, and

appellant electing to abide by his de city in failing to keep the street free Watt commenced an action of assumpsit
In this case , the evidence sustains the verdict.

murrer by argument of parties it was re An obstruction in a public street, eighteen from obstruction. The third instruc- in the Cook Circuit Court, on the 13th of

ferred to the court to assess appellees inches high, and sufficient to overturn a baker's tion given for appelleeto which excep- January, 1873, against Charles W. Allen

damages, and the court thereupon pro. wagon , carefully driven, is dangerous. tion was taken is as follows: If the and Almond ' D. Ellis,wherein, on the

ceeded toassess the same at $ 1,166.66, public street of a city,thatit is done by the prop jury believe, from the evidence in this 29th March, 1873, a judgmentwasren

upon which judgment was given , and er authority of the city. case, that the injury complained of was dered against them for the sum of five

this appeal was prayed andperfected. the condition in which the street is left-whether earth left in Eighteenth street by per- together with the costs. On March 31,
If the city doessuch work, it is bound to know caused by a dangerous pile of dirt or hundredand forty -seven 66-100 dollars,

The errors assigned are, dangerous or otherwise.

1st. The court erred in overruling the
It is not error torefuse duplicate instructions. sons employed by the city authorities to the plaintiff in the judgment assigned

demurrer to the appellee's declaration . A verdict for $1,500 for a broken limb, witha place a sewer or catch basin in such the same toCarlisle Mason, who, on the

possibility of a permanent injury,thoughlarge, is street, then the jury are instructed that third day of Maythereafter, placed the
2u. The verdict was contrary to the not so excessive as to justify a reversal.

evidence. it is not necessary that the plaintiff, in assignment on file in the clerk's office,

Opinion by CRAIG, J.

3d. The plaintiff's evidence showed
order to recover in this suit, should and caused the assignment to be noted

This was an action broughtby the ap- prove that the city authorities had act on the record. On February 20 , 1874, a

that theright of action, if any existed, pellee against the city of Chicago to ual notice that such pile ofdirt orearth firie facias was issued on thisjudgment,

belonged to James Tyler alone, and not recover for an injury received in the was in said street. and came to the hands of T. M. Brad

in connection with the other appellees. public street of the city, alleged to have

Opinion by SCHOLFIELD, J.

It is said that there is no evidence ley, Sheriff, to be executed. On March

been caused by an obstruction placed in that any dangerous pile of earth existed 10, 1873, the firm of Worthington &

It isobjected that thedeclaration treats thestreet by theemployees of the city. in the street. Wedo not so understand Power, doing, business in Cincinnati,

the instrument by which defendant's A trial was had before a jury, which the evidence. Several of the witnesses Ohio, under that name and style, and

liability ischargedas an original under resulted in a verdict in favor ofappellee testify to the dangerous condition ofthe creditors of John Watt and one John

taking, whereas it is collateral, and for $ 1,500. Thecourt overruled a mo- street, and the proof shows theridge of son, commenced their action by attach :

should bave been so declared on.Itis tion for a new trial,and rendered judg- dirt eighteen inches highextending mentinthe Courtof Common Pleas of
stated as matter of conclusion of the ment on the verdict.

from the catch basin the centre of th Hamilton county, State of Ohio, against
pleaders, that the defendant, by the

Three grounds are relied upon by ap- street. These facts, in connection with Watt and Johnson, and at the sametime

writing previously set forthin haec verba ; pellant to reverse the judgment:

bound himself to pay the rent and fulfil
the additional one thatappellee's wagon Allen and Ellis were summoned as gar

1st. That the verdict is against evi- in passing over the obstruction was nisbees, as debtors of Watt, and such

and perform all and every of the cove- dence.

nants therein in said lease contained,
overturned, was sufficient to justify the proceedings were had, that on March 22,

2nd. Thai the court erred in giving instruction . It is also urged that there 1873, to save costs, as is alleged, they
etc. But theinstrument itself being be appelleesthird instruction, and in refus

fore the court, its legal effect was to ing appellants instruction No. four.
was no proof that the persons who did filed their answer to said garnishment

the work were employed by the city . wherein they acknowledged they were
be determined by the court, and that 3d . That the damages are excessive.

determination could not be influenced
This objection is fully met by the de- indebted to Watt at the time of the ser

The accident occurred on the 20th day cision of this court in city of Chicago v. vice of the summons upon them , in the

by the subsequent allegation of the of December, 1872, resulting in the frac. Johnson, 53 I11.91,in which it was held sum five hundred and forty-five dollars

pleader as to its legal effect. This alle- ture of appellee's leg , and otherwise se

gation was therefore surplusage oply, verely injuring him . About six weeks such work is done within the limits of
that it is a reasonable presumption when and sixty-six cents.

Watt was brought into court by publi

which did not affect thepreceding ma- before the injury the city had placed a the city that itis done by theproper cationagainst him and Johnson , and on

terial allegations in the count.
sewer in West Eighteenth street, and authorities of the city . Nor is the ob- June 30, 1873 , a judgment was rendered

It is also objected that the action was two or three days before the accident a jection to the last clause of the instruc- against them for the sum of $80826, and

prematurelybroughtthat appellee could catch basin had been placedatthecor- tion tenable.If thecity caused the then andthereit was ordered Allen and

not sustain an actionfor the rent until ner of West Eighteenth street and Ruble work to bedoneit was bound to take no- Ellis to pay the amountof this indebt

the expiration of the lease,which the street, whichwas connected by a branch tice of the character oftheworkand the edness to Watt,being$ 545.66, tothe

declaration shows hadnot occurred sewer with themain sewer which was in conditioninwhich it was left, whether clerk ofthecourt withintendaysthere

when the action was commenced .
the centre of the street.

safe or dangerous. As to the fourth in- after. This amount they allege they

This has no support in anything in The dirt taken from the excavation in struction ofappellant, which the court paid at the time to Worthington and

thedeclaration.The leasethereinde constructingthebranch sewer was not refused, its substance wascontainedin Power,by direction ofthe clerk ofthe

scribedrequires the payment of rentat removed fromthestreet,but it was appellant's third instruction given ,and court; and this amountthey allege is the

the rate of two thousand dollars yearly, filled above the sewerleaving aridge even ifit containedacorrect proposi. identical claim sued for by Watt, and

on the first day of each and every extendingfromthe catch basin tothe tion, it was not error to refuseit asithas for which herecovered the judgment

month, in equal portions and instal centre of the street, fromafoottoeigh- been often held bythis court not to be above mentioned. On_February 20,

ments ; and weare aware ofnoprinciple teeninchesin height. This ridge,the error to refuse duplicate instructions. 1873, Worthington and Power brought

which will prevent a recovery forany evidence tends to show, could notbe
This brings us to the last point relied their action of assumpsit in the Superior

instalment remaining unpaid after it is
seen when the accident occurred, for the upon by appellant, that the damages are court of Cook county against Watt and

due. " To hold there could be no recov reason the street was covered with snow excessive, while the verdict is large, and Johnson , for the same cause the attach

ery for rent until the expiration of the which was somewhat drifted . we would have been better satisfied had ment proceedings were instituted by

term, would require us to make a new Appellee, who was driving a baker's it been smaller, yet under all the evi- them in the Court of Common Pleas of

contract for the parties, entirely differ- wagon in the usual course of his business, dence it is not so excessive as to justify Hamilton county. To this action, Watt

ent from the one they have made for his team going in a walk , encountered a reversal. and Johnson, at the March term, 1873,

themselves.
the ridgeofdirt, the wagonwas turned It appears that the larger bone of the pleaded the general issue, and filed

The guaranty is as broad in its terms over and fell upon him , breaking his leg leg was broken about midway between therewith the affidavit of Watt that they,

as is the lease.The words." the prompt and spraining his ankle. We see noth the knee and ankle joint, and at the Watt and Johnson, had a good defence

fulfilment of all the provisions, condi- ing in the evidence from which it can be same time the ankle joint was sprained. to the action to the extent of $689.25.

tions and agreements therein mention said appellee failed to use ordinary care At the time of the trial , appellee had At the July term following , the defend .

ed,” we think should be held to embrace, and caution in passing over the street ; not entirely recovered from the injury ants, Watt and Johnson, filed a special

as they literally import, every obliga . he had been engaged in driving a bak- received, and it was by no means certain plea, setting up the rendering of the

tion imposed by the lease in the lessee ; ers wagon for several years, and seems that be ever would entirely recover. judgment in the Court of Common Pleas

apart from this, however, the undertak: to have been a cautious driver. Under these circumstances, we cannot of Hamilton county , Ohio, against them

ing that full payment shall be made “ of While he was familiar with the condi- disturb the verdict on the ground that for the same cause of action, for $808 26 ,

the sum or sums of money specified in tion of that part of the street where the it is excessive. The judgment will and another special plea coming in bar

the within lease, ” can , in our opinion , main sewer was constructed, and had therefore be affirmed . as to $ 545.66 , then setting out these at

be reasonably construed in no other way passed over it frequently . As we un Judgment atfirmed . tachment proceedings -- the garnishment

than that payments shall be made as the derstand the evidence, he did not know EGBERT JAMIESON , Attorney for appel- of Allen and Ellis, and the answer ad

sum or sums shall become due, as pro- the condition of the street where the lant. mitting a debt due by them to Watt, of

vided by the terms of the lease . branch sewer was constructed , and had WALTER M. HOWLAND, Attorney for $ 545.66 ; that at the June term , 1873, of

When it is said payment shall be not had occasion to pass over it after it I appellee. the Common Pleas Court, judgment was

1
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rendered against them for $ 808.26, and Watt, in his defence to the action cil of the city of Chicago adopted this may vest the corporate authorities of

against Allen and Ellis for $ 545.66, in brought against him and Johnson in article by ordinance passed September cities, towns and villages with power to

favor of Worthington and Powers, own the Superior court did not then claim or 2, 1872. make local improvements by special as

ing execution ordered against Allen and pretend this judgment bad been as The first objection taken to this assess- sessment, or by special taxation of con

Ellis after ten days ; that this judgment signed by him , but on the contrary he ment is that the ordinance of adoption tiguous property, or otherwise."

remains in full force, and that after claimed the benefit of the proceedings of this article is null and void , for the Section 1of article 9 of the act in ques

wards, in July , 1873, Allen and Ellis paid against appellants as garnishees, and of reason that said section 54, which pro- tion provides, “ The corporate authori.

$545.66, pursuant to such order of court,the paymentmade by them ontheor vides for such adoptionofthe articleis ties of cities andvillagesarehereby

and plead the same in bar of a recovery der of the court therein, and this is unconstitutional, because : vested with power to make local im

by Worthington and Power, to that ex . another reason why the decree should
1. The subject of that section is not provements by special assessment, or by

tent, againstthem.
be reversed. Watt is estopped,bytak. expressed in the title of theact, and so specialtaxation, or both, of contiguous

At the time of filing these special ing advantage of thispayment by appel. the section is in violation of that provis- property or general taxation, or other.

pleas, Wattfiled an affidavit for a con- lants,as he did inthis pleaand affidavit ion oftheconstitution that “ no act here- wise, as they shall by ordinance pre

tinuance, alleging as cause,that after for continuance. Had this judgment after passed shall embrace more than scribe.”

the commencementof the suit the plain against appellants been in fact assigned, one subject,and that shall be expressed

tiffs sued defendants for the samecause it is strange Watt should have claimed inthe title."
The ordinancedirecting the improve

ment provides : That said improvement
to the March term of the Court of Com- the benefit of the debt on which it was

shall be made and the cost thereof paid

mon Pleas of Hamilton county , Ohio, based , as a payment by him or his firm Theargument is that the title of the for by a specialassessmentto be levied

setting out briefly all those proceedings, totheattaching creditors.
actis for theincorporation of cities and upon the property benefited thereby, to

and Allen and Ellis' answer to the gar: We have said this recovery and pay. villages - the organization ofmunicipali- the amount thatthe same may be legally

nishee proceedings - the recovery of the ment in the attachment proceedings ties-- but that section 54 does notre assessed therefor, and the remainder of

judgment against them , and against might bepleaded in bar toarecovery specttheorganization of anymunici- such cost to be paid bygeneraltaxation.

Allen and Ellis had paid this judgment, ceeded to judgment,and no plea could isting charters,which is a differentsub- lawconferring the power to make local

alleging thatthis payment satisfied so be introduced . No other remedy could ject. The act provides not only that ex. improvements by specialassessments,

much of plaintiff's claim sued for in this be pursued, than byinjunction to stay isting citiesand incorporated towns may limits its exercise to contiguous proper

actionthenpending;thatthey can have the execution of thejudgment of this adopt this 9tharticle of theact,butthat ty, andthat the ordinance entirely dis

the proof of this paymentby the next appellants have availed and we are of they may become incorporated under

term , wherefore a continuance is asked . opinion they were well entitled to the the act. The argument employed would

regards this limitation.

There are other portions of this sec

A continuance was granted .
writ — that there is strong equity intheir lead totheextent thatthe whole act tion9, or article 9, which seem to con

Sofar as the record informsus,this bill, anditshould not have been dis- is unconstitutionalso far as it relates template thatthe assessment is to be
cause is still pending and undetermined missed on the hearing. to existing citiesand incorporated towns, made upon such property as may bespe

in the Superior Court.
The claim that this recovery and pay- it being amendatory ofpriorlawsap: cially benefited, without regardto

On Feburary 20, 1874, a writ of fieri ment by appellants in the attachment plicable to them . By the adoption of whether it be contiguous or not. The

facias issued on this judgment recovered proceedings was collusive and colorable the entire act any existing city or incor. law in this respect should receive a con

byWattandassigned to Mason,which only,wedo not think is sustainedby poratedtown would becomewholly instructiontomake it conform to the con

cameto the handsof T. M.Bradley the proofs,andwecan see no injustice corporated undertheact. By the adop: stitution.

sheriff, to be executed . Hence this bill , in being required to pay their debt to tion of the 54th section alone it might

It is contended upon the part of ap.
of complaint and injunction by Allen the creditors of Watt, rather than to be regarded as incorporating to that ex

and Ellis ; and the question is, does the Watt himself.
tent under the act Anythinglegiti- that corporate authorities may bevested

pellant that the constitutional provision

bill show any equities to justify relief Fromthe best consideration we can mately appertaining to theincorporation with power to make local improve

against this judgmentof the Cook Cir- give this causeweareofopinion the of cities and villages weregard as ger ments byspecial assessments orby spec

cuit Court ? decree should be reversed and the cause

The Circuit Court was of opinion it did remanded.

title, and that this section does pertain ial taxationof contiguous property or

not, and on the hearing dissolved the

otherwise," confines the subject of spec
John W. Showalter, for appellant. to such purpose. See The People v.

injunction and diminished the bill, and M. W. ROBINSON , for appellees. Wright, 70 I11 . , 388.
ial assessment to contiguous property

that the word " contiguous" here relates

the complainants appeal. DICKEY , J. , having been of counsel in

After full consideration of the elabor. this matter, did not participate in its be unconstitutional for the reason that taxation, so that both special taxation
2. Again said section 54 is claimed to as well to special assessment as to special

ate arguments submitted on both sides consideration.
the Legislature therein delegate the and special assessment must be upon

of this case, we are of opinion the de
power of legislation to cities, towns and contiguous property. It is insisted on

cree of the Circuit Court should be re

versed upon several grounds.

We have received from Francis ADAMS, villages, which by the constitution it the other hand that the word " contigu

We regard this ous " does not apply to special assess

The Court of Common PleasofHamil Assistant Corporation, the following op- questionas settledin this state by form- ment ,but only tospecialtaxation ,so

ton county, in the State of Ohio, in inion : er decisions of this court. In the Peo that it is only special taxation which is

which these attachment proceedings ple v. Reynolds, 5 Gilm , 12 ; and The to be upon contiguous property, leaving

were had, was, it is not denied , a court SUPREME COURT OF ILLINOIS. People v . Salamon, 51 III . , 55, the vali- the subject of special assessment unre

of competent jurisdiction of the subject dity of laws was sustained , which de- stricted. That as before the adoption of

matter, and acquired jurisdiction ofthe OPINION FILED JUNE 30, 1876. pended for their going into effect upon the present constitution a valid special

persons of appellants by service of pro the result of a majority of the votes of assessment had been recognized and de

cess upon them , and the judgment of ALEXANDER E. GUILD. JR.,v.THE CITY OF CHICAGO. the people of the localities to be affected fined by decisions of this court as an

that court is entitled to full faith and
Appeal from the Superior Court of Cook Co. by the laws. It was there said that a assessment upon all property specially

credit in this State . This judgment, so law may depend upon a future event or benefited by the improvement, not more

rendered by a court ofcompetent juris- TITLE TO ACT_SPECIAL ASSESSMENTS - AR . contingency for its taking effect, and than the benefits conferred, and in pro

diction , has been paid and satisfied by TICLE 9 OF GENEKAL LAWS. that contingency may arise from the portion to benefits without any limita.

appellants, and there is no justice in re voluntary act of others; that the con- tion to contiguous property, the consti

quiring them to pay it a second time. 1. TITLE TO ACT. - That the subject of the sec; tingency may as wellbethe result of tution should be understood as having

The fact that Watt had recovered a
tion of the act in question is sufficiently expressed the vote of the

peopleofthe locality used the words " specialassessment”.in

judgment against appellants made them 2. IF LAW APPLY TO ONLY ONE City. - If the to be affected by the law as any other. the same sense. After a full consideration

no less his debtorswhen thegarnishee section of the law badagbeenonadeete appla This article9 alone, and by itself dis- of therespectivearguments upon the

process was served upon them ; and we have been force in the objection that it was joined from the rest of the acts in order question, we arrive at the conclusion,

do not see in what respect it could have a local or special law,and it would then have to have operation in any city, incor- that the word " contiguous," as used in

benefittedthem had they set thisup by bong the charterofpecity orvillage, but this pro: porated town or village depended for its thisconstitutional provision , appliesto

plea in the Ohio court. The statute of vssion is not one of that character. It is a gen - going into effectupon the future event special assessmentas well as to special

that State is broad and comprehensive, eral provision , alike applicable to and affecting or contingency of the passage of an or. taxation, and that the special assessment
and it makes the service upon the gar- ions of this constitutionalinhibition.all cities and villages,and not within the provis dinance for its adoption. The contin therein contemplated,is one upon con:

nishee a lien upon the debt he owes the 3. SPECIALASSESSMENTS - CONTIGUOUS PROP: gency might as well be theadoption of tiguous property. But although then it

party defendant in the attachment. ERTY:-Thatthe word contiguous, as used in this the article by an ordinance as the adop- is to be regarded as the meaning of the

Chief Justice Kent said in Embreeand mentas well asto special paration, and that the tion of it bya yote ofthe people. Un constitutionandstatute,that thespecial

Collins v. Hanna, 5 Johns, 100 : That it special assessmenttherein contemplated is oneup. der the principle of those decisions this assessment is to be upon contiguous

wasa settled andacknowledged princi- o contiguous property. Butwhere the ordinance 54th section does not conflict with the property and the ordinance directs it to

ple in the English Courts,that when benefited by the improvement,etc. without limi- constitution in this respect claimed . be leviedupon the property to be bene

ever debt has been recovered of the tationto contiguous property, it would not for 3. A further reason why section 54 is fited by the improvement, etc., without

debtors under the process of foreign at that reason be void it the assessment was,in fact, said to be unconstitutional is , that the limitationto contiguous property . The
tachment, the recovery is a protection made upon contiguous property.4. ARTICLE IX :-- The court states the effect of a Legislature therein attempt to exercise ordinance would not for that reason be

inEngland to the garnishee against his city adoptingArticleix .of the General Law. a power which by the constitution it is void . If the assessment was in fact

original creditors, and he may plead it ED. LEGAL News. inhibitedfrom exercising ,viz :to change, madeupon contiguous property it should

in bar.
SHELDON, J.

extend or amend an existing charter. be upheld , notwithstanding the general

The principle is distinctly recognized This is an appeal from an order of con

in Allen v. Dunday, 3 Dunford&East, firmation by the Superior court of Cook uponin this behalf is “ The GeneralAs; does not confer the power toauthorize

The constitutional provision relied terms of the ordinance.
A point is made that the constitution

125. The Supreme court of Pennsylva. county,ofa special assessment which sembly, shall not passlocal or special local improvements to be made by 'gen

nia said, in McCarty v. Melvin, 2 Dallas had been made by commissioners for laws * incorporating cities ,

277, on general principles of justice and the public improvement of opening and towns orvillages,or changingoramend; theimprovement, in so far as it provides

eral taxation ," and that the ordinance for

reason itwould bedifficulttosatisfy the extending Dearborn street, in thecityof ingthe charter of any
cityor village," thatany part of thecost shall be paidby

mind why money should not beat: Chicago,from Jackson street to Four- Had the section been made to apply to general taxation, is void. Were that
tached in the hands of debtors, as well teenth street .

after as before the person to whom it is The assessment proceedings werehad would havebeen force in theobjection. even so, we failto see theforceofthe

due has sued for it.
under the provisions of article 9 of an It would then have been a local and objection as bearing upon the question

Surelyit can make no difference if act of the General Assembly of this special law changing or amending the hereinvolved,whichisnot one respect

judgment is rendered in the suit, for as State entitled, " An act to provide for the charter of a city or village. But this ing the imposition of any general tax,

wehave said, the debt remains, though incorporation of cities and villages," ap- provision is notoneof that character. but a special assessmentsolely and the

in anotherform , and public policy fairly proved April 10, 1872, Laws, 1871-2, p. It is a general provision alike applicable point is dismissed without further no

warrants it.
218. to and equally affecting all cities and vil

The attaching creditors having acquir. Section 54 of said article provides that lages, and not within the provisions of
It is further objected that the assess

ed a lien on this debt due by appellants any city, or incorporated town or vil this constitutional inhibition. The Peo- ment roll, as returned by the commis

sioners making the assessment, is defec
prior to the alleged assignment of the lage may if it shall so determine by or ple v .Wright, supra .
judgment to Mason, he must be held to dinance , adopt the provisions of this ar It is objected that the ordinance pro- tive in the respectthat there is no map

have taken the assignment subject to all ticle withoutadopting the whole of this viding for this improvement is void, as accompanying the same as by law re

the defences the judgmentdebtors might act, and where it shall have so adopted it provides for the exercise of the taxing quired.
Section 25 of article 9 of the act asbe able to establish against its payment, this article, it shall have the rigbt to powor in another and different manner

and no defence can more available take all proceedings in this article pro- from that prescribed by law .
originally passed did require the com

than payment under legal proceedings vided for, and have the benefit of all the Section 9 of article 9 of the constitu- missioners to make a map showing the

in a court of competent jurisdiction . provisions hereof. " The common coun. I tion provides, “ The General Assembly ( Continued on page 360.)
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CORRECTION OF MISTAKE IN A DEED-RULE

CONVEYANCE - DEED

AT Nos. 161 AND 163 FINTH AVENUE.

a

CHICAGO LEGAL News. taken by a railroad is the difference be:gagecontaining astipulation to pay rea SUPREME COURT OF ILLINOIS .

tween the market value of the property sonable attorney fees, in case of foreclos. ABSTRACT OF OPINIONS FILED AT SPRING

before and after the construction of the ure, it is error for the court without the

road, so far as thatdifference was caused hearing of any evidence, upon simply
FIELD, JUNE 30TH, 1876.

Ler bincit .

by the construction ; that the market its own knowledge, to tax the amount of 135.- Catlin Preston impleaded , etc. v;

value of land is not a question ofscience such fees . In Clark v. Spencer, p . 399,
Joseph M. Williams et al.---Appeal

MYBA BBADWELL , Editor .

and skill, upon which only an expert it is held that an agreement to withdraw
from Clark .-Opinion by CRAIG, J.,

can give an opinion .
affirming. [SCHOLFIELD, J., not taking

the plea of usury is against public policy part in the decision . ]

CHICAGO, JULY 29, 1876. and cannot be sustained .

There are two excellent photographs, AS TO VOLUNTARY
MY UNCLE TOBY : His TABLE TALKS

Published EVERY SATURDAY by the by C. D. Mosher , of Judges DRUMMOND
CONSTRUED AS TO ITS BEING A VOLUNTA

AND REFLECTIONS. By an Attorney at RY CONVEYANCE - NOTICE OF PRIOR CON

and BLODGETT, in the photographic gal .

CHICAGO LEGAL NEWS COMPANY, lery at the Centennial. In tone, color Toby treats a large number of subjects
Law . In forty - one table talks Uncle VEYANCE TO A SUBSEQUENT PURCHASER .

STATEMENT.-Bill in equity to correct

and beauty of finish, Mosher's photo of general interest, and his healthy, mistake in the description of premises

graphs are not excelled at the great Cen- honest,outspoken manner of dealing " it was contendedthat the deed was a

TCRM8 :-TWO DOLLARS por annum , in advance tennial.

with these questions is worth listening merevoluntary conveyance by Peter G.
Single Copies, TEN CENTS .

tó . We do not agree with him in all his Cooper, to histwochildren. Themoth
We are indebted to the Hon. Carter

We call attention to the following Harrison for valuable congressional doc-convictions and opinions, but he is tol- erhad obtained a divorce from Cooper,

erant of free thought, and we shall not assigned to her, and anallowance of an

and the custody of the children was

opinions, reported at length in this uments.
have any controversy with him. In- annual paymentof alimony during her

issue : deed , Uncle Toby keeps so well up with life. He proposed to give her a gross
CHEAP POSTAGE.

RELEASE OF SURETY ON BOND . — The

The present congress has done a would make him a first-rate reformer.ed this deed to the children, in full sat

true progress that a little encouragement sum, in full discharge of the decree of

alimony,and she accepted it and receiv

opinion of the Supreme Court of the

United States,bySwAYNE, J.,as towhat goodthing for the public in chang: We shall hope to hear from him again. isfaction . Held ,

will operate to release the surety sureties ing the rates on third class matter 80 For sale by Hitchcock& Walden , St. 1. That, although it is rule

on a bond .
as to allow books, printed matter, etc., Louis. that equity will not decree the specific

Cotton SOLD TO THE CONFEDERATE Gov. to go through the mails at one- half the execution of a contract unless the con

former rates. This will enable lawyers
tract is based upon a fair and valuable

ERNMENT. — The opinion of the Supreme Obituary . consideration ; and, on the same princi
Court of the United States by Waite, C. and others in New Mexico, or any of the
J., holding that the Confederate govern . States or Territories of the Union, to re The mails bring up the tidings of the ple , will not rectify a mistake in avol.

untary contract without consideration,

ment could acquire cotton by purchase, ceive their books, blanks, letter-heads decease at Geneva, Switzerland, on the as against the party who executed the

and the title in such cotton capture, dur- andenvelopes,with card printed there. 12th instant, of Joseph I. Taylor, Esq ., a instrument, yet, in such a case as this at

ing the war, passed to the United States; on, from any of the cities of the Union, prominent member of the Bar of this bar, the grantees are notto be consider

and thata party who sold cotton to the by prepaying the postage thereon at the State,many years a resident at Prince- deeded the land in discharge ofavalid

Confederate government, and took his rate of eight cents per pound. This ton, Bureau County. Mr. Taylor had obligation resting upon him , and the

pay in Confederate bonds, he keeping change in the law will work a great but recently taken his family to Europe mother had the right to have the deed

possession ofthe cotton until it was taken change in the book and stationery trade for a sojourn of some duration, and was made to the children instead of herself.

2. Appellant having had notice of this

by the treasury agentsof theUnited in the country. The following is that himselfabout to return to Princeton to prior conveyance when he accepted his

States, in September, 1865 , had no claim partof the law whichrelates to the pay attend at the August term of Judge Le- deed from Cooper, for these same prem

on the government of the United States ment of postage on third-class matter. land's Court, when he was attacked by ises, does not occupy the position of an

or the cotton, which he could enforce in We are indebted to Hon. W. M. Springer what has proved a fatal illness. Those innocent purchaser,and is not entitled

to protection . However defective the

for an official copy of the act as it passed who know Mr. Taylor and have wit- prior deed to the children might be, a
the court of claims.

Congress : nessed his professional career in his court of equity will not permit him to

PLEADING - SETTING FORTH INSTRUMENT. Sec. 15. That transient newspapers adopted State during a period of over profit by the mistake therein, he having

- The opinion of the Supreme Court of and magazines, regular publications de twenty -five years, describe him as an up

had notice of it before taking his own

conveyance.

this State by SCHOLFIELD, J., holdingthat signed primarily for advertising pur- right and faithful counsellor, a zealous

where an instrument is set out in haec poses, or for free circulation , or forcir- and popular advocate, and an attorney 138. - Almon B. Ives . Walter Van

verba and the pleader misstates its legal culation at nominal rates, and all printed whose honesty in matters of pecuniary

scoyoc.- Error to McLean.- Opinion

by SCHOLFIELD, J. , reversing and re

effect, that the instrument being before matter of thethird class, exceptunsealed trust had become proverbial among the manding

the court, its legal effect is to be deter- circulars, shall be admitted to and be people of his county. We are sure that

mined by the court, and that determina transmitted in the mails at the rate of his family, left as strangers in a strange

tion cannot be influenced by the subse- one cent for every two ounces or frac- land , will have the sincerest sympathy

quent ailegation of the pleader as to its tional part thereof, and one cent for of all who hear of their sudden bereave .

effect, which was mere matter of conclu.each two additional ounces or fractional ment.

BE RECTIFIED BY A JURY IN GARNISHMENT.

STATEMENT.-This case turned on the

sion .
part thereof, and the sender of any refusal of instructions asked by appel

LIABILITY OF CITY FOR CONDITION OF article ofthe third class of mail -matter
lant.

A VERY singular decision has just been
In the Supreme court it was

STREETS. - The opinion of the Supreme may write his or her name or address given by the French court of appeals at tions did not contain all the instructions

maintained that as the bill of excep

Court of Illinois by Craig , J.,as to the therein, or on the outside thereof, with Rouen in the
case of the steamer given on either side, as well as those

liability of a city for damages, for an in- the word “ from " above or preceding the Amerique, of the French Trans- Atlantic refused, the courtcould not decide there

jury caused by the obstruction of its same, or may write briefly or print on Co.'s line. This vessel,it will be remem

on . In regard to this it was , Held,

streets. any package the number and names of bered, was abandoned on the high seas the bill of exceptions that there were
That where it does not appear from

the articles enclosed. Publishers ofnews- by her commander, Capt, Roussan , and any instructions given , there is nothing

GARNISHEE IN FOREIGN STATE .-The
opinion of the Supreme Courtof this papers and periodicalsmayprintonthe afterward picked up by a couple of En- upon which to baseapresumptionthat

State , by BREESE,J.,as to the effectof wrappers ofnewspapers or magazines glish steamers , and carried safely into any were given comprising the substance

sent from the office of publication to an English port.
ofthose refused - although , where it ap

being garnisheed in a foreign state. pears , from the bill of exceptions, that

regular subscribers the time to which The court of appeals has decided that some were given and others refused, and

SPECIAL ASSESSMENTS CONTIGUOUS subscription therefor hasbeen paid. the steamer Amerique was lost, not only the latter are setout, non constat,but

PROPERTY - ARTICLE 1X .-The opinion of
And addresses upon postal cards and un

sealed circulars may be either written ,

through any defect in her construction that those actually given comprised the

the Supreme Court of this State, by printed or affixed thereto, at the option or equipment, nor yet through stress of court cannot say therefusalwaserror.

substance of those refused, so that the

SHELDON, J. , holding that the word of the sender. weather, but simply " through the fault As to the instructions refused, the

" contiguous," as used in the provision Sec. 16. That all acts or parts of acts of the captain and crew, through bad court Held,

ofthe constitution under consideration, act areherebyrepealed.
in conflict with theprovisions of this handlingand through an inadequate ac That it is proper to instruct a jury

that in an action ofgarnishment, an un

applies to special assessment as well as Approved , July 12 , 1876. quaintance with her steam engines and settled partnership account cannot be

to special taxation , and that the special the working of her pumps.” The court considered by them ; and, also, that if a

assessment therein contemplated is one has been obliged to recognize the valid - settlement were made, but there were

upon contiguous property , but, where the
Recent Publications . ity of a clause in the company's bills of mistakes therein, the jury could notcor

rect the mistakes.

ordinance directs it to be levied upon lading, which frees the company from

REPORTS OF CASES ARGUED AND DETER

the property to be benefited by the im
MINED IN THE SUPREME C

responsibility in case of accidents re- 139. - The Governor etc. , for use, etc. v.

provement, without limitation to contigo
Levi A. Dodd etal. - Appealfrom Ford.

STA "E OF KANSAS, by W. C. Webb, Re- sulting from any fault of the captain ;

uous property, it would not for that rea porter, Vol. XIV.containing cases de but it holdstheinsurancecompaniesli: and remanding.
-Opinion by WALKER, J. , reversing

son be void, if the assessment was in fact

made upon contiguous property. The
uary term , 1875 , Topeka,Kansas . Geo.

W Martin , Kansas Publishing House,
ers against risk arising out of the mis

court states the effect of a city adopting 1876. conduct or barratry of the master of the

Article 1x . , of the general law, and what The manner in which this volume is vessel .
STATEMENT. - Suit on appellee's official

is to be regarded as a general law .
brought out is creditable to the printer

bond , as clerk of the Circuit court, for a

LAND TAKEN FOR RAILROAD DAMA- and the reporter. There are quite a Law Schools. We call the attention debtlost,as was claimed, in consequence

Ges. —The opinion ofthe Supreme Court number of opinions of interest contain of law studentsto the advertisementsof judgment recovered against thedefend

of Pennsylvania ,by SHARSWOOD, J. , holded it. In Morris v. German, p . 221 , it law schools on the first page of this is ant in the suit . An execution was is.

ing that the measure ofdamages for land is held that on the foreclosure of a mort. | sue.
sued , and was levied upon a large

WHAT BILL OF EXCEPTIONS MUST SHOW AS

TO INSTRUCTIONS - PARTNERSHIP ASSETS

IN GARNISHMENT PROCEEDINGS - MISTAKE

IN PARTNERSHIP SETTLEMENTS NOT TO

OF THE

NON FEASANCE OF CLERK OF CIRCUIT COURT

-CONSTRUCTION OF OFFICIAL BONDLIA

BILITY THEREON.
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CHASE MONEY - AVERMENTS AR TO PARTY

CORPORATION - WEAT MAY BE ASSIGNED

AS ERROR ,

-ASSUMING INSTRUCTIONS .

NAME - AVERMENT THEREON.

name . SPECIFIC PERFORMANCE OF A PAROL CON

TRACT FOR CONVEYANCE OF LAND.

AS TO SHADEMUNICIPAL

TREES ,

GAGE CLAIM - VARIOUS REMEDIES

amount of personal property, but the 2. However, the payment of a condi: penditures for county purposes, except | PARTIES IN FORECLOSURE SUIT FOR PUR

property was taken from the sheriff, in tional judgment by a garnishee is at bis for the making and repairing of roads

consequence of the informality of enter- peril, since should the conditional judg. and highways,andthebuildingandre

ing the judgment. ment not be made absolute, he would be pairing of bridges in the county, with

TheSupreme court Held , liable afterwards to pay the debt to his the city, ratably to the county and the STATEMENT. - Suit in chanceryagainst

1.That, whereamistake of this kind own creditor - the defendant in the orig city of Lincoln, in proportion to the John C. Short,P. & D. R. R. Co., and
causes loss, the clerk and his sureties are inal suit. taxes collected for county purposes New York Trust and Loan Co., to fore

ing thebond to beconditioned require 147. - Joshua M. Clevingerv. John F. within the city, and paid into the county close a mortgage given by Short, for the

treasury byeach respectively. And the purchase money of land .

faithful performance of the duties of his
Curry et al.-- Appeal from Cham

pai n.- Opinion by Sheldon, J. , re- betweenthe city and the county, in pro- overruled a demurrer to thebill;made,
surplus of all such taxes shall be divided

It was assigned as error that the court

office, and not merely that the clerk
versing.

shall not wilfully violate his duties or portion to the amount of taxes collected it seems,on theground that the bill did

be guilty of malfeasance . The obliga- IMPEACHMENT OF WITNESSES — CREDIBILITY for county purposes within the city, and ot aver that the Trust and Loan Com

tion can only be met by faithfully per. in the county, without the city , and paid pany (which did not join in error), was

forming those duties, so that they are STATEMENT. — Berry, a party, was im- intothe county treasury by each respec- a corporation ; also, that Short's"wife

liable forhisnon-feasance, as wellas for peachedas a witness in his own case. tively." should have been made a party ; also,

mis- feasance or malfearance. Afterwards, this instruction was given :
The declaration contained only the that the affidavitof non -residence of the

2. It is the duty of clerks of courts “ The court instructsthe jury that if commoncounts ;andthe pleas were the Trust and Loan Co.,and the publication

of record, to enter all the orders, judg. theybelieve from the evidence that the general issue,and statuteoflimitations. notice were defective. Held,

ments and decrees as soon as practica- reputation of Berry is, in any manner, Held , 1. That it was within the power 1. That, as the Trust and Loan Co.

ble ; failing inwhichthey are liable on impeached for truth and veracity , his oftheLegislature to pass a statute au was only brought in because of an inter

their bonds. In regard to the principle credit as a witness should be restored in thorizing such ratable division . est acquired after the execution of the
of liability , there is no difference be- matters where he is corroborated by the 2. If not paid the statute of limita- mortgage, and was, therefore, a proper

tweenthe clerk and a sheriff,orconsta- unim peached statement ofthe other tions would not run againstit,because party, itwas not necessary to aver that
ble.

credible witness .” Held , itwasin the nature of a trust fund, he'd it was a corporation ; whether it possess

142. - Durfee R. Wilson et al. v. Eliza 1 . That this instruction was wholly by the county for the city.

3. Neither could the doctrine of 18 .
ed corporate powers, or , if so, what was

beth H. Turner. - Appeal from Cham- wrong ( 1 ) , In that it assumed that the extent of those powers, was a ques.

paign.-- Opinion by escort, Cn. T., there were other crediblewitnesses toppel in pais apply .The non- actionof tion of no importance, in a proceeding

affirming.
who corroborated the impeached wit- city officers,even for an unreasonable ofthis character .

ness in some matters ; and that their length of time, can not cut off the rights
2. Where a mortgage is given for pur

NOTE GIVEN IN ANOTHERTHAN THE REAL statements were unim peached.( 2),In of thecorporation. Before thedoctrine chase money, the wifeofthe mortgagor

STATEMENT.- Thedeclaration wason a witness credit should be restored , so far be some positive actsbythemunicipal closure .

that it declared ,insuchmatters,the ofestoppelcanbeinvoked, theremust needs notbe a party toa suit forfore

promissorynote,containingone count, as corroborating testimony was adduced .officers, which may have inducedtheac
which averred that the note sued on was (3 ), In that it took the credibility ofthe tion of the adverse party,whenit would had sufficient notice by publication,or

3. Whether the Trust and Loan Co.

given to the plaintiff, (appellee )as witnesses, at least,in part, from ihecon- be inequitableto permit the corporation not, doesnotconcern these plaintiffs in

* Lizia H. Turner." Pleas were entered sideration of thejury to whose province to stultify itselfby retracting what its error, and they cannotcomplain of any

of non -assumpsit, and set off. Held ,
it peculiarly belongs.

officers had done.
defect therein . A party can onlycom

1. That asone name and the middle
2. There is no artificial rule of belief 152. — Thomas H. Cusey et al. v. Caswell plain ofan error affecting bis own rigbts .initial were given correctly, a court will to control the minds of a jury . And a Hall et al. - Appeal from McLean.

presume that the word “ Lizia ” is a con. 160. - Samuel A. Buckmaster v. James
court cannot properly instruct whom to Opinion by BREESE, J. , affirming.traction of Elizabeth - the appellee's believe or disbelieve.

Gowan . - Appeal from Clark . - Opin

ion by DICKEY, J., affirming. [ SCHOL

2. That the pleas virtually admitted
150.- Hiram Baker v. The Town of

FIELD, J., having been of counsel, took
that the note was given to the plaintiff Normal.- Appeal from McLean. Held, that a specific performance of a no part.)

by that name, and the note, as there was Opinion by DICKEY, J., affirming. parol contract for the conveyance of PARTNERSHIP AGREEMENTS ONLY ENFORCI•

no variance between it and the declara . ORDINANCE land cannot be claimed as a matter of
BLE INEQUITY.

tion, might be properly read in evi. right in either party, but is a matter rest
STATEMENT. - Action of assumpsit bydence .

145. — Joseph Edgington, Administrator, Hela , 1. ThatamunicipalCorporationof thecourt ;and the circumstances appellantagainst appellee.Demurrer

etc., o, Henry č. Hefner,et al.-— Appeal forbidding the hitchingof horses to attending
each particular case will be to thedeclaration sustained by the court

from Ford. - Opinion by BREESE, J., shade trees, or fences,upon any street ; Trustees of Schools,T. 24 v. Trusteesof agreedto enter into a partnershipin

under these facts :
particularly regarded.

Gowan, Buckmaster and Patterson
reversing and remanding.

oruponprivate premises.

ACCORD AND SATISFACTION UNDER MORT . 2. ' Where one plants out trees, by Schools, T.25.- Appeal fromMcLean. performing aconstruction contract, tobe

OF permission, in front of his own lot, he -Opinion by WAS KER, J. , affirming. secured with a railroad company - the

MORTGAGEE - PROMISE OF RELEASE MUST has only the same interest therein that
MONEY BELONGING TO A SCHOOL TOWNSHIP furnish necessary money for carryingon

latter two to do the work ; the former to

other citizens have ; and has no title or

STATEMENT.- Appellant'sintestate held control therein as against the public, the work—the final profits to be equally
STATEMENT. - Appellants held certain divided .

a mortgage on land in Iowa, executed and he is, therefore, liable to the same

by appellees . Appellees sold portions restrictions and prohibitions and regula moneys for appellees, until appellees

were organized . But, without claiming the work in part accomplished, but not
The contract was afterwards obtained,

of the land, the mortgagee releasing the tions, that others are.

mortgage as to the portions sold, when 149. — The People'use , etc., v. Henry S. them withtheir own, and 'loaned them
the funds to be their own, theymixed completed because of Buckmaster's fail

the sales were made - supposing the re Herr et al. -- Appeal from McLean.- and treated them as their own,and even ing to have laid out $ 1,000 of his ownure to furnish money, appellant claim .

mainder would be sufficient security, and Opinion by CRAIG , J. , affirming. when aschedule waspresented fromT. money, and alleging a loss in prospec

desiring to accommodate the Hefners.

In this action , they set up such release,
OF J. P. — TIME LIMITED 25 to the appellants,they refused to pay tive profits of$ 50,000 .

as operating in the way of an accord and
it. And although they declared they

Héld, that the demurrer was properly

satisfaction,and so discharging the notes, for money collected and not paid over. board, shoulddo order,yet when the of a promise to becomea partner; but

STATEMENT. – Suit on a bond ofa J. P. would pay over the funds if the county sustained sincethebreach was not that

1. That there was no such effect A demurrer to the declaration was sus county boarddidso order they refused, thepartnership was actually formed ,and

following upon such releases,nor would tained. The declaration showed on its The supreme court animadverts very the loss occurred from Gowan's failure

there have been,ifthe whole mortgage five yearsafter the expiration of theinregardto their excuse tbatatheyode: the capital stock ; so that the wrong can
face that the suit was broughtmore than severely upon appellees' conduct; and

as a member ofthe firm tocontribute to

.

gagee has several concurrent remedies,

although he can obtain but one satisfac : when the bondwasexecutedforbade. tected inpaying, over thefunds, re- of the affairs ofthe firm , which can be

tion. Heneeds not look to the land It wasobjected that this beinga statute marked,that the decree of the courtbe: had onlyin a court of équity,andnot

mortgage,for hisdebt ;buthecan pro- be pleaded , and could notbeavailedof andyetthey had, appealed fromthe
ceed at once on the note thus secured,

and subject the debtor's general proper
by demurrer. Held, judgment ; and that it was their duty to 162. – Mary J. Jordan v. Henry P. Clark

et. al . , etc. - Appeal from Sangamon.

ty to its payment; or he may bring

1. That, although in an action on pay over the money whenever 25 be.

Opinion by Scott, Ch. J. , affirming.

apeaceable entry or,if he prefer,ke tions must be pleaded, yet thestatute previously only a halftownship byjoin ANTE -NUPTIALCONTRACTS IN LIEUof dow

ejectment on condition broken ; or make a penal statute, à statute of limita- came a legal school township , it being

mayhavein equity a strictforeclosure, under whichthe bond was executed ,de- ing with the north half lyingin Living

clared tbat the bond should have no ston county.

STATEMENT. — These parties entered in

2. If even there had been a promise force after five years, and was not a 157.- John H. Smalley e.James Smalley, toanante-nuptial agreement, by which

that these notes should be paid by the
who sues, etc. - Appeal from Vermil

2. Nor does the provision of the
the wife was to have at the husband's

releases, the promise could not be en- statute that the bond shall continue until
lion.- Opinion by SCHOLFIELD, J., af- death , should she survive him , $2,000, in

forced, as it would be without considera- all the business the justice is required to
firming.

lieu of all dower claims. They were
tion .

perform shall be done, and the suit for MALICIOUS MISCHIEF - ACTION ON THE CASE married , and, after two years she de

146. - Gustave Sandberg v. Peter Papi- the mere payment of the money, is not THEREON, AND EVIDENCE IN SUCH ACTION serted him without any apparent cause .

He procured a divorce thereon, and

neau. — Appealfrom Ford .– Opinion by such unfinished business as the statute

contemplates. Whenever the money
WALKER,J., affirming.

afterwards died - she surviving him . She
STATEMENT.-Action on the case for

was collected , it wasthe duty ofthe jus: the malicious burning of a house. Judg contract, on which the court in decree
brought in her claim on the ante -nuptial

tice topayitover ; and if he failed, his mentfor $800, thefull value ofthe ingdivorce had not passed. The claim

sureties were immediately liable for the house ; in which the mother had a dower

was disallowed in the county court, and
THE POWER OF COURTS TOORDER CREDITS. breach ,and if sued forwithin the time interest. Held,

prescribed by the statute, the liability 1. That in such an action, a prepon: The supremecourt Held,
then on appeal in the circuit court.

STATEMENT. - The court ordered to be could be enforced.
derance of evidence is sufficient ; and it

credited upon a judgment againstappel, 151. - The Board of Supervisors ofLogan may be circumstantial. Thereis no nuptial contractdoes not strictly

fall

1. Although , in this case the ante

lant the amount paid on a conditional County v. The City of Lincoln.- Ap . need that it be direct and positive .

garnishee judgment by appellee, under peal from Logan County.—Opinion
2. Prior statements and acts of the within the statutory definition of a

a supposition that he was legally bound
by Scott, Ch. J., affirming. defendant,

competent evidence jointure , yet it is in the nature of a

to payit. Held , jointure, being expressly in lieu of
therein .

1. That a court has power, in all PROPORTIONING TAXES dower.

3. The jury, in assessing damages, are
cases , to compel credits on judgments

2. As the statute declares that a di.

not confined to merely compensatory

or executions,where it would be illegal ,

or inequitable, to proceed to collect the STATEMENT. --Suit by the city to re- damages, because the act wasmalicious; her claim fordower, so this ante-nuptial

amount claimed . A court of justice will cover
and, therefore, may properly be visited contract must fall under thesame rule,

amount due from the county, with punitive damages.

never permit a plaintiff , simply because under its charter, providing as follows :
since it was in lieu of dower.

he has acquired an unjust advantage by “ That an accurate account shall be kept 158. - P & D. R. R. Co. et al . v .William W. 3. The contract was based upon the

obtaining an execution , to retain and en- of all expenditures made for county pur Raub.- Error to Vermillion.-Opin- assumption that , she surviving would be
force it. poses, in which shall be charged all ex ion by CRAIG , J., .affirming. left his widow, which implied condition

HAVE A CONSIDERATION .
HELD BY ANOTHER .

SUIT ON BOND

THEREON BY STATUTE - DEMURRER .

ER - EFFECTS OF DIVORCE THEREON.

-MEASURE OF DAMAGES.

MONEY PAID ON CONDITIONAL GARNISHEE

JUDGMENT CREDITING ON GENERAL

JUDGMENT- GENERAL PRINCIPLES AS TO

are

BETWEEN COUNTY

AND CITY - LIMITATIONS - ESTOPPEL AS TO

MUNICIPAL CORPORATIONS.
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CONTRACT BY LETTER - ENTIRE

STATED PAYMENTS DURING

TIME OF

CHARGING EMPLOYED WITHOUT FAULT.

MENT.

LOCATE TRACK - PAROL EVIDENCE.
CONCURRENT POSSESSORY REMEDIES - WRITS

OF ASSISTANCE ISSUED IN VACATION

66 ROAD COMPANY v. BUNNELL.

was never fulfilled , as she never was his On the 19th and 20th of March, the curred ( no receipt beinggiven when the evidence," said Chief Justice Tilghman,

widow , and, therefore, had no claim to grantee in the deed removed to the goods were delivered to the company ), in Kellogg v. Krauber, 14 S. & R., 142,
the $ 2,000. premises, and took possession, although in any manner affect tbe liability of the so commonly admitted, without dis

163. - Gustavus L. Dana v. James L. his deed wasnot yet recorded. Held , company, or relieve it of any portion of pute or objection, that I have no doubt

Short. - Appeal from Sangamon. - Op 1. That taking open and visible pos- its common law responsibility as a com- of its legality . Brown v. Covey, 7 Wright,

inion by BREESE, J. , affirming.
session of premises is an equivalent to mon carrier. 506 ; Pennsylvania Railroad Co. v. Hen

CONTRACT recording the deed. And that thisbe

WITH

TAE ing before the recording of the mort. 181.-Josephus Scott v. Samuel Kenton . derson,1 P. F. Smith , 321.

- Appealfrom Edgar. --Opinion by plaintiff was allowed to ask a witness

The third assignment is, that the

SERVICE-LIABILITY FOR DIS . gage, the deed had thereby priority, and

the mortgagees took with notice, and as
SHELDON, J.,reversing and remanding. whether the location and construction

subsequent purchasers. SUIT FOR USE OF DIVISION FENCE - RECOUP- of this railroad upon the plaintiff's farm
STATEMENT.-Appellant sent a letter to

appellee,proposing to give himwork mediately with themortgagor, therewas
2. As the mortgagees negotiated im was an advantage or disadvantage to it,

STATEMENT. - Suit for the use of a divi- and in what way . It seems to be con

through the winter, at ten dollars per no delivery of the mortgage untilit sionfence. The defendant presented a sidered thatthisquestioncalls for an

charged withoutfault,longbefore the reached them in New York. The mort- counter claim fordamages,bytheplain- opinion which would embrace law as

expiration ofthe time. Failing to secure gagor could notdeliver to himself for tiff'scattle breakingthrough the divi. wellas fact. It may be that there are

other employment, he brought suit for the mortgagees, and he did notdeliver sionfence, and destroying defendant's consequential damages, forwhich the

damages. Held ,
to the recorder for them, since the mort- (Scott's) corn. law allows no recovery ; but when the

As a part of the verdict, the jury re witness is asked in what way the road
1. That the proposal and acceptance gage was returned to him and he himself

sent it on to mortgagees.
by letter constituted a valid contract;

turned this special finding ofa matter of was an advantage or disadvantage,

It was contended in respect to the law-which should have been decided surely the answer must show whether

the termsof which was workthrough deed, that one could not be regardedas by the court : “ We, the jury, find, from itwould
fallwithin the rule. Itwould

2. That thecontractwas an entirety, the full amount ofthe consideration. to have beendoneby plaintiff's cattleto not eitherbeopen to this objection or to
notwithstanding the payment was to be

weekly ; and the appellant is justly lia
Held,

defendant's corn , is not a propersubject a more decisive one of being leading.

ble to appelles for the damages the lat
3. That this doctrine doesnot prevail ofrecoupment in this case .” Held, White Deer Creek Improvement Co. v.

ter sustained by his discharge without
under our registry laws. 1. That the doctrine of recoupment Sallaman , 17 P. F.Smith , 421.

fault.
169. - Samuel C. Conwell v. S. & N. W.needless litigation. It avoids circuity signedmaybeconsidered together:

tends to promote justice, and prevents The fourth , fifth , and sixth errors as

165.- Thomas G. Kessinger et al. v. R. R.Co: - Appeal fromMason . — Opin- ofaction, andmultiplicity of suits. It There was no inconsistency in the rul

Lewis Whittaker et al.-Appeal from
ion by CRAIG , J., affirming.

adjusts, by one action , adverse claims ingsofthe court. The fact that before

Montgomery . – Opinion by SHELDON; LEGAL EFFECT AND CONSTRUCTION OF RE: growing out of the same subject matter. the railroad was constructed the canal

J., affirming. LEASE TO R. R. OF LANDS ON WHICH TO À claim originating in contract may be afforded the plaintiff a cheap and suffi

set up against one founded in tort. And, cient means of conveying his products

STATEMENT.--- Appellant executed to consequently, damages for tort in rela: to market, was surely material, and the

REQUISITES OF SUCH WRITS. appellee the foliowing release : tion to the same subject matter, in which fact that it belonged to the plaintiffs,

STATEMENT.—1: - After foreclosure and sale
"Know all men by these presents, that a suit on contracts is brought, may be and might be abandoned by them , did

of mortgaged premises, thechancellor, and State of Illinois, in consideration of
I , 8. C. Conwell, of thecounty of Mason, recouped. not vary the aspect of the case . In the

on application of the purchaser, made
2. As, herein , the plaintiff's claim is damages which the plaintiff originally

an order, in vacation , that one who en.
one dollar, to me in hand paid, by the for the value of the use ofthe fence, and received for the construction of the ca

tered into possession ofthe premises Springfield and Northwestern Railroad the defendant's for damages suffered by nal,it is to be presumed thatthe advan

afterthe sale under the mortgagor by Company,the receipt ofwhich is hereby reason of its insufficiency,thelatter tage he derived from it as a highway to

conveyance of quit claim , should deliver lease and conveyuntothe saidcompany theformer, and is a proper subject of that the abandonment of the canal by

were instituted before a justice ofthe the right of way over any lands owned recoupment in the case. the defendants was damnum absqui inju

ria . But the fact that it was there waspeace, in actionof forcible entry and de- bymein Masoncounty, Illinois, and to

SUPREME COURT OF PENNSYL
an element in the assessment of the

tainer, to recoverthepossession .It execute and deliver tosaid company a

was objected that this actionofforcible proper release and conveyance of the VANIA . damageswhich was important ; nor was

entry and detainer barred the issuance
same as soon as the road is located . In it material how much the plaintiff had

of a writ of assistance, and that such
PENNSYLVANIA AND NEW YORK CANAL AND RAIL demanded or received for the construcwitness whereof,” etc.

Witness, outside of Havana
order must be made in term time, and

tion of the canal .

not in vacation ; and must be preceded
Not to include any town property .” 1. The measure of damages for landtaken by a As to the seventh assignment, the

On this, the following instruction was railroad is the difference between the market question, “ howmuch ( if any) does the

by an injunction to deliver upthe pos- givenina trial for the condemnation of struction ofthe road. So far as that difference was burden of fencing the railroaddetract
session . Held,

caused by the construction . from the value of the farm ?" was en

1. That the issuance of a writ of property of appellant:

assistance, and the action of forcible read in evidence, given by Conwell, re
" You are instructed that the release , of

science and skill, upon which only an expert
2. Themarket value of land is not a question tirely proper. Valuemeant marketval

can give an opinion .
ue. That was what the attention of the

entry and detainer, were concurrent 3. Evidenceas to the price offered and paid for witness had been called to just before.

remedies;and either,orboth , might erwise have accrued bymeansof the other property in the neighborhood should not be The question then was thesame as that

which the learned counsel for the de
which would thenbar further proceed constructionand operation of the road

ings.
Error to the Court of Common Pleas fendants thought ought to have beenover his lands, and he will be entitled to

2. The subsequent action at law could
no damages, and the jury will so find . " of Susquehanna county . put : “ How much less would the whole

not oust the equity jurisdiction previous Itwas contended, however, that the
Opinion by SHARDWOOD, J., May 8th, farm sell for in market on account of ad

ly acquired.
company , at the time the release was

1876.
ditional fencing made necessary by the

3.Issuinganorder for a writ of assis the location of theroad ,and the release to theadmission ofan offer by theplain- words used in the charge of thejudge

The first two assignments of error are road ?” The question was in the very
executed, contemplated two routes for

tance is nottheinstituting of a newsuit, was only intended to embrace lands of tiff below toaska witness what was the below, and afterwards in this courtin

closure suit
. It cannot be said that the Conwell along theroute finally aban- fairmarketvalueof the plaintiff's farm DelawareRailroad Company v. Benson,

caseis no longer lis pendensafter thefore- doned by, the company inlayingthe beforeand after the construction ofthe 11 P.F. Smith, 380 .

closure and sale, and conveyance exe
road upon it, only as affected by such

We find no error in the rejection of

1. That parol evidence could not be construction .The objection was that it the evidence thatafter the construction

cuted thereon. The courtof chancery introduced to explain, vary, or change left the witness to allow speculation and ofthe railroad the post-office was moved

isnot functus officiountil thedecree is the terms of the instrument, in which consequential causes of depreciation , in to a pointnearer to the farm .

executed by a delivery of possession.
That

there is no ambiguity. stead ofpurely legal ones, in his estimate. could not bave affected themarket value,

4. And pro hac vice, the purchaser is

a partyto the decree. And whoever of appellant to execute a proper convey the property before and after the con: of therailroad .It might beremoved by
2. Under the release, it was the duty That the true measure ofdamages is the

difference between the market value of was brought about bythe construction
or if it did , it is not easy to see how it

subject of the decree,becomes, by that ance wheneverthe road was located .

3. And where one held an equitable struction of theroad , so far as that dif- thegovernment at any time.act, a party to the decree.

5. The statute expressly allows a
title, under a bond, to any of the lands, ference was caused by the construction ,

As to the eighth error , which relates
judge in vacation “tohear and deter : at the timethe release was executed, is not denied. It is not easy to seehow

to the striking out of the defendants' ev

mine motions, into makeall necessary then, if the bond should afterwards be curatelyframed. Market value is what idence in relationto the prices offered

previously entered,includingthe issu- landthus reverting to the legal owner .
orders to carry into effect any decree forfeited,thereleasewould coverthe the property would sell for. It wassaid and paid for otherpropertiesin the

ance of necessary writs therefor.

6. It is only necessary to makean in

4. The release was a complete bar to Co. v. Hebrum, 7 S. & R., 622," the only this ruling of the learned judge below is

junction to deliver up possession before anyrecovery , for damages ; and the in- safe rule is to inquire what would the fully supported by the determination of

the issuance of a writ of assistance ,

struction of the court below was correct. property, unaffected by the obstruction , this courtin East Pennsylvania v. Hun

have sold forat the timethe injury was ter, 4 Wright, 53, in which it was held

where thedecree of foreclosure contains 174.---Adams Express Co.v. Milton L. committed ? Whatwould it havesoldfor that in such a proceeding as thisevi
no order for the surrender of the pos Wilson.--Appeal from Clay.-Opinion asaffected by the injury ?The difference dence of the pricepaid or amount re

session .

by Scott, Ch . J. , affirming .
is the true measure of compensation. ceived for land in the neighborhood in

Isaac Partridge et al.v. Isaac Chapman EXPRESS COMPANIES--LIABILITIES-THROUGH in subsequent cases, of which it willbe propertestis theopinion of witnesses

This accords with all that has been held particular is inadmissible. The only

et al. - Appeal from Montgomery.
CONTRACT - SUBSEQUENT RECEIPT .

Opinion byWALKER, J. , affirming.
enough to refer to Brownv. Covey,7 as to the value of theland taken , in view

STATEMENT. - A package of goodsdeliv- Wright, 495 ; Delaware,Lackawanna and of its location and productiveness, its

DELIVERY OF DEED ANDMORTGAGEIN CON- ered to appellant, to be conveyed from Western R R.Co.v.Benson, 11 P.F. market value, or the generalselling price

BONA FIDE PUR- Flora to Decatur.' The appellant's line Smith, 369 ; East Pennsylvania Railroad of land in the neighborhood.

only extended part of the way ; but its Company v. Northwestern, 11 Wright, 28.
We are of opinion that the answer

STATEMENT. - This was a conflict as to agenttook the pay for the wholedis- Another objection was, that it didnot of the courttothe defendant'sfirstpointwhether a deed or a mortgage was deliv- tance. The package was lost on the appear thatthe witnesses had competent was correct. Theplaintiff was not con

ered first, to the grantee or mortgagees, route.

respectively . In the deed, the date was It was contended that appellant hav. The market value of land is not a ques. leaveto amend. That the court had

knowledge to speak upon the subject. cludedby the amount claimed in his first

petition , which the court granted him

first written March 18 , but was erased ,and ing, at the end of its line, given thepack. tion of science and skill, upon which on

19 substituted . The mortgage bore age toanother carrier, its responsibility lyanexpert cangive an opinion. Per power to allow the amendment is clear:

date March 18. The mortgage was left there ceased . Held , sons living in the neighborhood may be Pennsylvania Railroad Company v .Ger

by the mortgagor with the recorder for That the company could thus have presumed to havea sufficient knowledge man Lutheran Congregation, 3 P. F.

record on the 23rd ,and thenon the 26th limited its liability,by a specialcontract of the marketvalue of property,with the Smith,445 : The learned judge properly

sent by the recorder tothe mortgagor, withtheshipper ; but, in the absence of locationand character of thelandin admitted it as persuasive evidenceto

who forwarded it to the mortgageesat such specialcontract, and when the question. Whethertheir opinionhas the jury of the estimate the plaintiff had

NewYork. They returned itto the company accepted the payment of the any proper ground to rest upon, or is himself put upon his damages.

mortgagor to have it executed and ac- entire through charges ,the liability con mereconjecture,can be brought out upon The qualification of the affirmance of

knowledged by his wife. This was done tinued to the place of destination. Nor cross-examination. Such opinions bave the defendants' fourth point was entirely

and again it was sent to the mortgagees. I could a receipt given after the loss oc- always been received . " It is a kind of right in view of theevidence in regard to

1
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the fence erected by the defendants as ( Continued from page 356. ) cording to section 20 of article 9, the rightbasis. Even if the commissioners,

not sufficient for the purpose.
lots to be benefitted by the improvement, city council are required to appoint three in making their assessments, proceeded

We do not fully understand the criti- and to mark on each lot shown in the

of its members or any otherthree com- upon a wrong basis, their assessmentwas

cism made in the thirteenth assignment map, the amount assessed against it.

petent persons to estimate and report not controlling. Sec. 31, art. 9 provides

to that partof the charge in which the Laws 1871–72, p. 251. This section was the cost of the improvement contem- thaton thehearingeither party may in

troduce such other evidence as may tend

court instructed the jury tobe “ particu- repealedby anactapprovedApril 25, plated.lar to inquire whether the increase in 1873, in force July 1,1873. Laws 1873, Whether or notthe city councilmight to establish the right ofthe matter.

The question upon the bearing was

value camein the railroador someother p.66, Section 26of’Article 9,which as havepursued in this respect theformer

cause." It is notobjectedthatit was originally passed requiredthecommis provision of the city charter, wecan sessed more than it was benefitted, or

wrong, but that it wasemphatic. That sioners to certify the map with the as,

rather involves a question of taste as to sessment roll to the court, was amended proceed under article 9, and there was

more than its proportionate share . And

style, which we do not sit heretocon: by an act which took effect March 30, no more required than tofollow the itwasgone intoat largebytheevidence

sider. But the clausethus extractedand 1874, and bythesection as amended no mode there prescribed . The report of ofquiteanumber of witnesses on both

sides introduced before the jury . There

objectedto forms butpart ofa sentence, mapisnecessaryto accompany the roll. the Board of Public Works was not nec

and the whole, taken together, is not Rev. Stat., 1874; Sec. 140. The assess- essary ; it was not required under any

is no ground for the objection.

even subject tothe objection of being ment in question was made in 1876. The ofthe provisions ofarticle 9.

Appellant's 5th objection inthe court

below to the application for judgment on
too emphatic. It was but a very proper title of the repealing act of 1873 is “ An It is objected that there is no proof the assessment, was that the objector's
caution to the jury. The judge said : actto repeal section twenty five, and co showing that the common council ever land wasnot contiguous to the improve

" In arriving at a conclusion you may amend sections twenty -seven and twen- passed any ordinance directing this im ment and could not be assessed , and

properly inquire what the property ty -eight, ofan act entitled ' An act to provement. The court excluded the upon his attempting to prove that itwas

wouldhavesold for immediately before provide for the incorporation of cities ordinance when it was offered in evi: not so contiguous, that factwas admitted

and after the road was constructed and and villages.' Approved April 10 , 1872.” dence before the jury , and rightly. It by the appellee. This admitted away

in successful operation , being particular The position taken is that this repeal wasnot competentevidence to go to the the case of the appellee, as we hold that
to consider whether the increase in and amendmentdo not change the law jury under the issues. The only issues under the constitution and statute the

value, if any,arises from the improve as respects the city of Chicago. That to be determined by the jury were authority was to make special assess

ment'in question, or from some other upon the adoption by theCommon whether the property of the appellant ments only on contiguous property, and
cause."

Council of the city of Chicago, of article 9 was assessed more or less than it was this assessment not having been made

On the whole find no error in the of theact, that article as respects the city benefited, or more or less than its pro- on contiguous property, it was unauthor

record . of Chicago, ceased to be article 9 ofan act portionate share of the cost of the im : ized and illegal.

Judgment affirmed . entitled * An act to provide for the in - provement, and the amount for which it

Messrs. Littles& Blakeslee, for plaintiff corporation of cities andvillages."but ought to be assessed . Sec.31, art. 9.
But we do not adopt appellant's defini.

in error. became from that time forth a part of
tion ofthe term contiguous, that it is to

W. H. Jessup, Esq ., for defendants in and oneof the provisionsin the city the exclusion of the report of the Board ing of touching , and to be confined to
The same remarks are applicable to beused in its strictly etymological mean

error. — Legal Intelligencer. charter ofthecity of Chicago ; that the of Public Worksas evidence before the property abutting on the improvement.

N. Y. COURT OF APPEALS. repealing act is limited to the general jury .The ground of its exclusion by Webster, in his dictionary, does define

law asitdoes not professto extend to any thecourtwas that the reportwas al

city charter which the cityhad adopted, ready before thecourt and jury as that the word is sometimes used in a
“ contiguous” as “ touching," but adds

While an indorser by his indorsement andmade article9apart of its charter; pleadings." Any question arising upon wider sense,though not with strictpro

guarantees the genuineness of all pre:thietahipin the famávar painciples andtihe report as well as the ordinance was priety, foradjacent or near withoutbeing

uponthefalserepresentation of the utes therepealcannotbeheldto extend record does not containtheoriginalpe- is inthiswidersense in which theword

holderof the note that a forged signa- to any such citycharter.The samearein tition in the condemnation proceeding, is used in the constitution, and that itis

the transferee of the note after it isdue, whichhadbecomeincorporatedunder sessment proceeding,nor does itpurport ing of contiguous property ,"that the

not necessary to come within the mean

without consideration, stands in no bet and adopted the whole of the act, and no

terpositionthan the former holder. amendment simply oftheact orrepeal certified copy ofthe ordinancemust have ment. Itmaybethat theproperty as

Turner v.Keller. Opinion byChurch, of anyof its provisions wouldapplyto been a part ofthe original petition for sessed was in factcontiguousproperty

C. J. [Decided April 25. ]
suchcity, unless it were included by ex condemnation, section 5 of article 9re accordingto the scope which we would

PRACTICE - REMOVAL OF CAUSE FROM STATE press reference .
quiring that the petition shall contain give to the term " contiguous,” butthe

We know of no good ground upon the same. This assessment was in that admission is fatal.

The provision of the act of July 27 , which to rest for support such a position . same proceeding. Sec. 53, art. 9. The
On the ground of this admission the

1866( 14U. S.Stats. at Large, 306 ), for By the process of adoption bya city of supplemental petition for the assessment refused instruction on this head should

the removal of causes froma State to thisarticle of the act, thearticle is not isrequired to recite the ordinance for have been given , and the motion for a

the United States Courtina casewhere taken out of the act,andno longera the improvementandthe report of the new trialshouldhave been granted in

the aetion is against more thanonede- partthereofandincorporated intoand commission as to its cost. Sec. 22,art. 9: stead of being overruled .

fendant, one of whom is a citizen of a made a component part of a different Appellant in the court below recognized
The judgment is reversed and the

State other than the one in which the law, to wit: the city charter. The act and treated the ordinance as a part of cause remanded.

suit is brought, and as to whom a final still remains operative in all its parts, the record . Before the impannelling of
Judgment reversed.

determination of the controversy as to in respect to all cities and villages in the the jury he moved to dismiss the pro

him may be had without the presence
State. Any unqualified amendment of ceedings, because the ordinance provid.

of the other parties ; held, not to apply the article, orrepeal of any of its provi ing for the improvement was illegal and
to a case where at the time the attempt- sions, affects thearticle in its application void, and the same reason was madeone ABE. LINCOLN, COUNTRYLAWYER

ed removal is made the party applying universally to all the cities and villages of the grounds of his motion in arrest of
AND PRESIDENT.

therefor is the only defendant. Vose v. in the State, irrespective of the circum- judgment. The objection is without

Yulee. Opinion by CHURCH, C. J. stance of its having or not been previo merit.
We clip the following from an ex

Where in the original action the claim ously adopted by any city or village. - It is insisted that the court below change :

was against several defendants upon a The only effect in thiswise of any such erredin notawarding appellant asepa. Some years since, James F. Joy, be

joint liability in equity ,and when it adoption of the article , is tomake itop rate trial. The language of section 34, forehe became president of the Michi.

went back from theappellate court it erative in a city or village where it was article 9, takenin connectionwithprior gan Central Railroad Company, wasthe

was substantially an action at law against notoperativebefore. The heading and sections relative to the proceedings on attorney of the road. While acting in

one defendant who was anon- resident subject matter ofthisarticle 9 is " Spe; application for judgment, would seem to this capacity,he found it necessary to

of the State ;held,that although if the cial assessments forlocalimprovements .” show that a single hearing and asingle employ a lawyerto defendasuit,

action had originally been brought in the making thereof since the adop- judgment, several in effect, was contem- brought in one of the Illinois courts,

against him in that form he might have tion of this article, the city of Chicago, plated by the law.

been entitled to a removal under the act for its authority and guide of action , We think at most that the allowing or the lawyer employed for this purpose
against the company. As it turned out,

of 1787 ; this would not aid him in looks to article 9 of “ An act to provide not of a separate trial was but a matter was one Abraham Lincoln , of that State.

making 'a case underthe act of 1866. for the incorporation of citiesand vil- of discretion with the court below,and Lawyer Lincoln successfully defended

[Decided March 21. Reported below 4 lages,” and not to its city charter asa there is no groundto thinkthediscre- his railroad client, and sentin a billto

Hun, 628.]
distinct thing therefrom . And it is gov- tion of the court was improperly exer- Mr. Joy of $75 for his services.

RAILROAD - ACQUIRING LAND FOR PURPOSES erned by article 9, not as it was at the cised.
This bill Mr. Joy refused to pay, al

OF COMPANY- BURDEN OF PROOF. time of its adoption by the city , but as it
It is assigned as error thatthe witness leging that it was not customary for

Where a railroad company institute is at the timewhen action comes to be Benze,oneof thecommissionerswho country lawyers " to charge or receive
proceedings under the law of 1869, taken thereunder.

made the assessment, was not permitted such a fee for such services. Lawyer

amending the general railroad act, to At the time of the making of the as to answer the questions whether, in the Lincoln , however, nothing abashed by

acquire additional lands, the question as sessment in question,the commissioners assessments of property along the line such a distinguished rebuke, brought

to whether such lands are required for for information as to their duty had re- of Dearborn street, he had established suit for the bill against Mr. Joy, as at

the use of the petitioner, is a judicial currence to article 9 of this act of the some scale, increasing and decreasing as torney for the M. Č . R. R. , and obtained

one to be determined by the courts ( R. & General Assembly . They found there he went toward and from the contem- a verdict for the full amount of his bill .

S. R. R.Co.v. Davis, 43 N. Y. 328), and no provision requiring a map to be made plated improvement, and how, in assess Time rolled on , and in 1861, this same

where the fact is disputed by the land or returned with the assessment roll . | ing the north and south half of appel. “ country lawyer ” became President of

owner, the onusof proving that they are True there was such a provision therein | lant's lot, he arrived at a difference of the United States. A year or two after

80 required is upon the petitioner. Mat- at the time of its adoption by the city, one dollar and twelve cents.
ward, a vacancy occurred on the bench

ter of application of N.Y.C. & H. R. R. but it had since been repealed , and the Appellant's counsel state that theyrest of the Supreme Court of the United

R. Co. v.Armstrong, Opinion by Rap- article contained no such provision at the propriety of these questions upon States, and Mr. Joy, among others, be,

ALLO , J. [ Decided June 20. ] the time when the commissioners acted , the decisions of this court in City of came 'a candidate for the Presidential

and they were not required to make or Chicago v . Larned, 34 Ill., and Crote v. appointment. When the application

Plaintiff, who was a packer of lard , return a map with the assessment roll. City of Chicago, 56 Ill., 428,where in the wasmade to the President by Mr.Joy's

used as a trade mark a prini of the do. The effect of the construction contended former case it was beld that an assess friends, Lincoln " told a little story

mestic hog. Defendant, who was also a for would be to thwart the purpose of ment, not in proportion to benefits but about one Mr. Joy , attorney for the M.

packer of lard , placed upon his packages the act in securing uniformity in the in proportion to frontage, is unconstitu- C. R. R., and a certain "country lawyer”

a representation of a wildboar upon a charters of cities and villages, as every tional ; and in the latter that evidence in Mlinois, and after telling it, declined

globe. There was no resemblance be change in the law by the Legislature offered to show that the cost of an im to make the appointment. Naturally

tween the two marks, and no attempt to would operate to produce differences in provement was assessed in proportion to enough, Mr. Joy did not relish Mr. Lin

represent the packages as being plain such charters . frontage, was competent. The applica- coln's " little joke," and never, after

tiff's, and there was no probability of de It is claimed that the ordinance di. tion of the cases is not perceived ." The ward, spoke very favorably of Mr. Lin

fendant's mark being mistaken for that recting this improvement was void for questions asked were not whether the coln's personal or administrative quali

of plaintiff's by one acquainted with the reason that the Board of Public assessment was made in proportion to ties.

plaintiff's mark . Held , that plaintiff Works of the city of Chicago , had never frortage. The decisions were under a

could not maintain an action to restrain made a report recommending or disap- different law . Section 24, article 9, pre

defendant from using the label adopted proving the work with a statement of scribes the basis upon which assessments
Mexico has one piece of silver at the

by him . Popham v. Cole. Opinion by the expense thereof, as formerly re. shall be made, which conforms to the Centennial valued at seventy - two thou

Allen , J.- AlbanyLaw Journal: quired by the charter of the city . Ac. I decisions of this court as to what is the sand dollars.

TRADE- MARK-WHAT CONSTITUTES.
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CHICAGO LEGAL NEWS woanthorized upon the ground thatthe polities,and thosewhocarried them in haustively
, and have not found it necess

was en

v.

CHARLES W. PAYNE .

Columbia.

BIA.

and forever relinquished in full and ab the territory in all respects as before filed the bill in June, 1872. The bill seeks to make until the close of the first session of the

county of Alexandria not within to are .

jurisdiction of the State of Virginia, but haps criminally, according to the nature placed upon the defence of thestatute of

that it was within the District of Colum- of what they have severally done. limitations, and our opinion will be con

CHICAGO, AUGUST 5 , 1876. bia. He avers that the act of Congress

of 1846,before mentioned, every thing sion ofanycountry, is clothed while it

A government de facto, in firm posses- fined to that subject.

done underit, and the law of Virginia exists with the same rights,powers,and subpænas were issued in the court be
The appellees filed this bill , and the

re-annexing the countytotheState and duties, both at home and abroad , as a low , on the18th of June, 1872. The bill

The Courts. extending her jurisdiction over it, are government de jure. It may send embas. seeks to make the appellants individual

contrary to theConstitution of the Uni- sadorsandmake treaties. Suchtreaties ly liable as stockholders of theExchange

ted States, and illegal and void .
bind the nation and descend in full force Bank of Columbia, which was incor

SUPREME COURT OF THE UNITED He therefore claims to recover the uponany succeeding government that porated by an act of the legislature of

STATES. amount so paid to the collector.
may be established . The assailants of a South Carolina, of the 16th of December,

The defendantdemurred.The court king de facto in England areliable to be 1852. It is alleged in the bill that by
No. 186. - OCTOBER TERM , 1875. below sustainedthedemurrer, and gave of the common law, and thecelebrated dowedwith the samerights and privi

ROBERT A. PAILLIPS, Plaintiff in Error,

The question presentedfor our deter- statuteof Henry 7th onlyre-affirmedit. leges, andwasmade subjecttothesame

minationis whether therewas error in the legislative and judicial authorities duties, liabilities, obligations, and re

In Error to the SupremeCourt of the District of this ruling. called into existence may proceed as if strictions provided for the said Planters'

The lawof prescription applies to na
the prior government had not been die- & Mechanics' Bank, " and that by the

DE FACTO GOVERNMENTS - RETROCESSION tionswith thesame effect as between placed . All municipalfunctions may be fourth section of the actincorporating

OFPART OF THE DISTRICTOFCOLUM . individuals.- Lawrence's Wheaton, 303, performed without regard to the origin thelast-namedbank it was declared
304; Vatel, Book 2. ch. 11,secs .141, 146, of the new polity . Cromwell'sembassa- “ that, in caseof the failure of said bank,

1. RETROCESSION . - This suit was brought to de.
147 , 149. dors were received everywhere. Hale each stockholder, copartnership, or body

termine the validity of the retrocession by Con .
gress , to the State of Virginia , of that part of the Incases involving the action of the accepted from him the placeof a judge politic,havingashare in such bank at

BistrictofColumbia, as originally constituted , politicaldepartments ofthe government, ofthe
common pleas. After the restora- the timeofsuch failure , or who shall

which was cededby virginia to theUnited States. Thejudiciaryisboundby such action.- tion ,Charlesthe 2d madehim ChiefBa havebeen interested thereinatany

mangecanuor force upon the parties, anissue 420;Garcia v. Lee, 12Pet.
, 51.;Kennet Code Napoleon wasthe work of a ruler bound, individually,for any som not ex .

raising the pointwhich he seeks to have decided. Williams v.TheSuffolk Ins Co.,13Pet., ron of theExchequer,and subsequently time within twelve inonths previousto

The such failure, shall be liable and held
which neither of them desires to make.

this liugation,the court is constrained to regara Nelson, 2 Pet.,209; Nabubof the Car- whosegovernment rose amid
the ruins of ceedingtwicethe amount ofhis, her,or

the de facto condition of things which exist with natic v . The East Ind . Co., 2 Vesey,Jr., a revolution and was subsequently over theirshareor shares."

reference to the county of Alexandria,asconclu- 60; Luther v.Borden, 7 How., 1; Rhode thrown. The
governmentsof boththese It is conceded for thepurposes of this

rulers were doubtless regarded by the opinion that the provision , quoted from3. DE FACTO GOVERNMENTS.— That a govern- Island v. Massachusetts, 12 Pet., 714.

The judiciary recognizes the condition other governmentsof Europe as only de the act of 1852, applies tothestockhold

is clothed.whileit exists,with the same rights ofthingswithrespectto thegoverno de jure also is a questionwhich,in this thebank itself.facto. Whether they were or were not ers of the Exchange Bank as well as to

government de jure. The court considers the na

ture of governments de facto and de jure,and states existedas stillsubsisting, unlessthe po- case, it is unnecessary to consider.

the practice ofthe United States in recognizing litical department of its owngovern

The master found and the court below

In all cases where the United States affirmed, the finding as correct, that the

such governments .-ED. LEGAL News.

ment has decided otherwise.- Kennet v. have been called upon to recognize the Exchange Bank failed in the month of

Mr. Justice SWAYNE delivered the Chambers, 7 How. , 38. existence of the government or thein February, 1865, andnever resumedbusi..

opinion of the court. For certain purposes the States of the dependence of any other country, they ness after that time.

This suit was brought to determine Union are regarded as foreign to each havelooked onlyto the fact, and not to The defendants severally set forth in

the validity of theretrocessionbyCon- other. - Bucknerv. Finley, 2 Pet.,590; the right. Such has been the uniform their answers that the cause ofaction

gress to the State of Virginia, of that Warden v. Arrel, 2 Wash. Va .Rep., 298. course of our government. 1Kent's stated in thebill did not accrue within

Under certain circumstances, à con Com .(Comst . ed. )170; Vatel, Book2, four years before the exhibiting ofsaid

inally constituted,which was ceded by stitutional provision may, like a forfei- ch. 12,secs. 196, 197,Ia.,Book 4, ch. 2 bill "The complainantsrepliedand

plaintiff in error was the plaintiff in the insistupon it. - 6 Hill, 48 ; 24 Wend., Crown Law, pp. 397, 399; Camp.Lives of suspended specie paymentseveralyears
court below. The case upon which he 337 ; 3 Comst., 199, 511; 18 Barb. , 585. Chief Justices, 526 ; Lawrence's Wheat., before its failure at the timespecified by

relies is thus set forth in his declara .
The acts of an officer de facto, within 49, note ; Id . , 471, note . the master, and some stress is laid upon

tion : the sphere of the powers and duties of The plaintiff in error is estopped from this fact by the counsel for the appell

In pursuance of the Constitution of the office he assumes to hold, are as raising the point which he seeks to have ants in discussing the case in this aspect.

the United States,Virginia,by an actof validand bindingwithrespect to the decided. He cannot, under the circum- Wehave preferred to adopt the finding

her legislature ofDecember 3, 1789,ce publicand thirdpersons,asifthey had stances,vicariousiy raise a question,nor ofthe master becauseit is the view

ded to the United States that part of her beendone by anofficer de jure. - Elwood force upon the partiesto the compactan
most favorable tothe appellees, because

territory subsequently known as the v . Monk . 6 East, 235 ; King v. Corp. Bed issue, which neither of them desires to the proof as to that period brings the

county of Alexandria . Congress passed ford , 6 East, 368 ; Tuckerv. Aiken,7 New make.
case clearly within the terms of the stat

anact accepting the cession , Maryland H., 134 ; Fowler v. Babe, 9Mass., 231 ; In this litigation we are constrained ute , whilethe proof is further thatthe

cededto the United States the county of Com . v.'Fowler, 10 Mass., 291;Peoplev? to regard the de facto condition of things bank, paid specie untilits suspensionwas

Washington, and Congress accepted that Collins, 7 J. R.,549. These propositions which exists with reference to the coun- legalized,and that if it had been put in

cession also. The two counties consti were referred to in the discussion at the ty of Alexandria, as conclusive of the liquidation on the first of February,

tuted a territory ten miles square, which bar, and we have not overlooked them. rights of the parties before us.
1865, it could then have met all its lia

Congress set apart as the seat of the gov But we do not invoke their aid, and The judgment of theSupreme Court bilities and redeemed its outstanding

ernment of theUnited States, and or- have found it unnecessary to consider the of the District of Columbia is affirmed .
bills in specie or its equivalent. - Rec.,

ganized as the District of Columbia, over effectof eitherof them in this case. 63. Its subsequent losses arose from the

which the Constitution of the United
We shall place our judgment upon an UNITED STATES SUPREME COURT. bility of " each stockholder” aroseupon

war. According to the statute the lia.

States required that Congress should exo other and a different ground , and shall

ercise exclusive legislation in all cases confine our further remarks to that sub No. 216. - OCTOBER TERM, 1875.
“ the failure of thebank . ” The liability

whatsoever. Thereafter, on the 9th of

July, 1846, Congress, in violation of the

JAMES P. CARROL, A. BAXTER SPRINGS , William gave at once the right to sue, and,by

necessary consequence , the period of
The State of Virginia is de facto in pos

Constitution, passed an act purporting session ofthe territory in question . She KENNEDY, Appellants,
limitation began at the same time.

to authorize a vote to be takenbythe has been in possession, and hertitleand
From the last of February, 1865, four

JOSHUA and THOMAS GREEN,

people of Alexandria county , to deter years expired on the first of March, 1869.

mine whether the county should be re.
possession have been undisputed, since Appeal from theCircuit Court of the United States for But there are certain interruptions of

the District of South Carolina.trocededto the State of Virginia , and she resumedpossession, in1847 , pursu

declaring thatin case amajorityofthe ant to the act ofCongressofthepreced: LIABILITY OFSTOCKHOLDERS FORDEBTS into account. Anactofthe legislature

the running of the statute to be taken

votes should be cast in favorof retro- ing year. More than a quarter of a cen OF CORPORATION -STATUTE OF LIMITA- of the State, of the 21st of December,

TIONS.
cession , the county should beretroceded tury has since elapsed . " During all that

1861, suspended the statute of limitations
time she has exercised jurisdiction over 1. LIABILITY OF STOCKHOLDERS. — The appellees

solute rightand jurisdiction. A majori- she ceded it to the United States. She the Exchange Bank of Columbia,which was in. sion was continned by successive acts.
appellants individually liable, as stockholders of next general assembly. This suspen

tyof thevoteswere cast for retrocession , does not complain of the retrocession. corporated by an act of the legislature of South The last one was passed on the22d of

whereupon, withoutanyfurther action The politicaldepartmentsof her govern : ExchangeBank : %sendowed with the same December, 1865 ,and prolonged the sus

by Congress, the State of Virginiapassed ment,by their
conduct,haveuniformly rights and privileges, andmade subject to the pension " until the adjournmentof the

annexedandformed a part ofthe State. asserted her title , and the head of her som en maticechad lobtBelies,provided for theRoani next regular session of the generalas

Since that time,the State hasassumed judicial department has expressly af. section of the act incorporating the last-named sembly. The supreme court of the

to exercise full jurisdiction and control firmed it.- McLaughlin v. The Bank of bank , itwas declared thatin case of the failure State held that these acts arrested the

of said bank,each stockholder, copartnership : or effect of the statute of limitations from

over the county, and to authorize the Potomac, 7 Gratt ., 68. The United States body politic,having a share in such bank atthe

election of officers for the county, among have not objected. No murmer of dis- time of such failure,or who shall have been in December 21 , 1861, until December, 1866 .

whom is one known as the collector for content has been heard from them . Onterested therein at any timewithin twelve months 1 -Wardlow v. Buzzard, 15 Richardson,

the township of Washington. The de- the contrary, Congress, by more than bound, individually, for any sum not exceeding
158.

fendant was elected such collector, and one act, hasrecognized the transfer as a twice theamount of his, her or their share or It does not appear in the case at what

assumed to exercise the duties of his of settled and valid fact. - Act of July 5,

fice. The State has also assumed to en. 1848 , chap. 92, 9Stat. , 244 ; Act of Feb. South Carolina extending the statute of limita- sembly adjourned.

Held , 1. After commentingupon the statutes of time in December, 1866, the generalas

From December,

force the assessment and collection of 2, 1871, ch. 33, 16 Stat. , 402 ; Rev. Stat. tions, thatmore than four years having elapsed 1866 , the statute was in full force. Four

taxesuponpersonsand property in the U. S., sec. 1795. Bothparties to the running, am action at law could be barred, and years from that time expired in Decem

county. The plaintiff resides in the transaction have been and still are en an action at lawbeing barred,a bill in equity ber, 1870. The war in South Carolina

county and ownsa large amount of real tirely satisfied. If the objection taken would also be barred . ended on the 2d of April, 1866. - The

estate and other property there. The by the plaintiffin error weremaintained
2. Thatthe statute of limitations in force when

defer dantalleged thatan assessmenthad in the length and breath insisted upon, this cause must be decided .Was that of 1712': that

this cause ofaction accrued , and under which Protector, 12 Wall . , 701 .

The Circuit Court of the United States

been made upon this property ; that serious consequences would follow . In that statute contains no exception as to actions for South Carolina was open for business

there was payable to him as such collec that view apart ofthem wouldbe that on the case, save for slander.

tor, upon the assessment, the sum o: all laws of the State passed since the re- action ,and not debt, to recover of a shareholder

3. That inan action atlaw,case wasthe proper onand after the 12th of June, 1866.

In any view of the facts that can be

$ 165.18,and he demanded payment.Inf trocession,as regards the county of for the debts ofa corporation.- [ED. LEGAL News taken , more than four years elapsed after

the event of refusal to pay, he would Alexandria, were void ; taxes have been the statute began to run before this suit

have sold the property pursuant to the illegally assessed and collected ; the Mr. Justice SwayxE delivered the op was instituted .

law of the State. To prevent the sacri- election of public officers and the pay- inion of the Court.
The statute of limitations of South

fice which this would have involved, the ment of their salaries were withoutwar Anumber of important questions aris- Carolina , in force when this cause of ac .

plaintiff paid the money under protest, ant of law ; public accounts have been ing in this case have been fully argued , tion accrued, and under which the case

notifying the defendant atthetime,that improperly settled ; all sentences, judg. wbich we shall pass by without remark . must be decided , was that of 1712. - An

he regarded the exaction as illegal and I ments, and decrees of the courts were. We have not examined any of them ex. Igel on Lim . Appendix, p. xcviii.

ect.

B. STANLEY . CHARLES LOGAN and ARTHUR W.

v.

shares ."
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The sixth section declares,among oth- sustained, upon full consideration, in v. The Atlas Bank and in Corning v. Mc- that Sunday was not a dies juridicus for

er things, “ that * all actions of Slades' Case, 4 Coke, 92, which was de Cullough without effect. We think it is the awarding of any process, nor for en

account and upon the case, ( other than cided in 44th Elizabeth . When the stat- distinguishable from the case in hand in tering any judgment of record. 12 Jobn.,

such accounts as concern the trade of ute of South Carolina of 1712, here in several material points. If it be in con- Van Vechten v. Paddock , 177 .

merchandise,) * . * all actions question , was enacted, the term case was flict with the cases to which we have re Lord Coke in Mackally's Case, 9 Coke ,

of debt grounded upon any lending or con aswellunderstood to embrace assump- ferred , in thisconnection, we think the 66, took a distinction between judicial

tract without specialty, all actions for ar- sit as anything else in the law of pro- results in the latter were controlled by and ministerial acts, performed on that

rearages of rent reserved by indenture, cedure to which it is now held to apply the better reason . day, but in Hoyle v. Cornwallis, 1 Strange,
all actions of covenant * which Blackstone thought that one of the If a claim like that of the appellees 387 ; that distinction was overruled, so

shallbe broughtatanytime after the most importantamendments of the law sued atlaw, would have been barred at thatatcommon law bothministerial
ratification of this act, shall be com during the century in which he lived law, their claim is barred in equity. and judicial actswere prohibited on such

menced and sued within thetime of lim was affected " by extending the equitable This proposition is too clear to require days.

itation hereafter expressed, and not after writ of trespass on the case , according to argument or authorities to support it. Now by adopting the decision of the

--that is to say, the said actions upon the its primitive institution , by King Ed The decree of the circuit court is re- Supreme court as the authorative inter

case other than for slanders,and the said ward the First,to almost every instance versed, and the cause will be remanded pretation of the act, it follows that the
actions for accounts, * and the of injustice not remedied byany other with directions to dismiss the bill . entering of the judgment on that day

said actions for * debt, process .” —- 4 Commen ., 442.. wasvoid, and hence no lien was created

within three years next after the ratifi Butif debt were the proper form of ac

cation of this act,or within four years tion if this werea suit at law , the result UNITED STATESDISTRICT COURT, thereby.

W. D. WISCONSIN .
See also for a further discussion of this

next after the cause of such actions or must be the same. The act bars “ all ac .
question , Story v. Elliott, 8 Cow . R. , 27 ;

suits, and not after. ” The statute con- tions of debt" grounded upon any lend:
OPINION, JULY 15, 1876. Houghtailing v. Osborn , 15 John ., 119 ;

tains no exception as to actions on the ing or contract without speciality - also Butler v. Kelsey , id . 177. If the judge

case, save that for slander. All others " after the lapse of four years. The
In re WORTHINGTON,

ment was a lien, it is preserved by the

are expressly barred at the expiration of contract here was of the class last desig. In Bankruptcy .
bankrupt law , and it is the duty of this

the time named.
nated. The statute was only induce- JUDGMENT ON A HOLIDAY - BANKRUPTCY- court to protect it as such . But in de

The section of the act of 1852 above ment. The implied promise ofthe stock ADVERSE CLAIM – VOLUNTARY SUBMIS- termining that question wehave to look
quoted , which is said to create the indi- holders to fulfill its requirements was to the State statutes and the construc

vidual liability here in question, is silent the agreement on their part, and it was 1. Held , Following the construction placed up: tion placed upon them by the State

as to who shall sue The suit was, there without specialty .

fore,necessarily to be brought by and for Where a deed poll was executed by a holiday, is void ,and that where a judgment was valid lien, it is our duty to give it its full

judgment entered on a day which isa legal courts, and if by those the judgment is a

the benefit of the parties injured . — 2 lessor, and the lessee entered and en enteredon the 24th of December,and a transcript force andoperation .

Inst . , 650 ; Com . Dig ., Debt, A., 1 . joyed the premises, it was held that he thereof filed in a foreign county on the 25th of
Thefiling of the transcript and docket

Individual liabilityis repugnant to the was liable according to the terms of the of the transcriptcreated no lien upon the land in ing of the judgment in Wood county

law of corporations, and qualifies in this lease , but that he was suable only in that county ,

case an exemption which would other- assumpsit. - Goodwin v. Gilbert,9 Mass. , interest ea nanokobebrought in aby petition byan bankrupts' real estate in that county, 2

2. That, although a party claiming an adverse were necessary to give a lien on the

wise exist. Stockholders in such cases 484 ; Newell v . Hill , 2 Metcalf, 180.
assignee, in a summaryway, to have the claim Taylor Stats., p . 1509, sections 61 and 62,

are liable according to the plain meaning Só where one conveys land by deed, determined, such claimant may voluntarily and such filing and docketing having

of thetermsemployedby thelegisla pursuantto a parol agreement, the law come on bypetitoare and submit this claimtothe beenon the25th of December,they were
ture, and not otherwise. The section is implies a promise by the grantee to pay

not legally done, and must be regarded

silent as to a preference to any class of the purchase-money, and it may be re Opinion by HOPKINS, J. a nullity , whichleaves the petitioners as

creditors. All, therefore, in this case covered, but the action must be in case, This is an application of Charles E. to those lands in no better situation

stood upon a footing ofequality, and and not debt on the specialty. - Butler Storm and others, judgment creditors of than any other creditor of the bankrupt. ,

were entitled to share alike in the pro- v. Lee, 11 Alabama,885; Bowen v.Bell, the bankrupt ,for an order directing

ceeds ofthe litigation . The remedy 20 John., 338 ; Wilkinson v. Scott, 17 the assignee to sell certain real estate of cloud on the title they should cause a
As the entry constitutes an apparent

against the stockholders was pecessarily Mass ., 249 .

the bankrupt , situate in the county of cancellation of the docket entry so as to

in equity . — Pollard v. Bailey , 20 Wall ., In Lindsay v. Hyatt, 4 Ed. Ch., 104 ,the Wood, andto apply the proceeds upon remove the colorable lien created there

521 .
act of incorporation declared that the their judgment and for leave to prove as by . The asignee is therefore ordered to

They were severally compellable to directors and stockholders might be unsecured creditors any balance that re- sell the real estate in Wood county free

contribute according to the amount of sued for the debts of the corporation, mains upon thejudgment after applying ofany lien of the petitions by virtue of

the stock they respectively held and the either at law or in equity, as if they said proceeds thereon .

liabilities of the bank to be met, after
the said judgment, and to hold the pro

were joint debtors or co-partners. The They show in their petition that on ceeds for distribution among all the un

exhausting its means, themaximum of Vice Chancellor said : “It appears to the 24th ofDecember, 1874, they recov. secured creditors; and in order to furth

the liability of each stockholder not to me that the six years within which ac- ered judgment against the bankrupt for er protect the purchaser or purchasers

exceed in any event twice the amount of tions on simple contract indebtedness $ 3,464.11 in the Circuit Court ofMilwau- thereof from the assignee, I shall direct

his stock.-Iglehart v. The Bank of Cir- must be brought does apply ."
kee county , and that on the 25th day of that an injunction issue out of this court.

cleville and others, 6 McLean , 568. Speaking of a suit at law, he said : December a transcript was filed andthe perpetually enjoining and restraining

It is obvious from this statement that " In such an action the declaration must judgment docketed in Wood county, the petitionersand their attorneys and

if there had been a suit at law against be in case founded on the statute." * and they claim that thereby it be- agents from selling or offering to sell

the stockholders, debt could not have * * “ The form of the action and the came a lien upon the real estate of such real estate or any portion by virtue

been maintained .
nature of the liability to be enforced fall the bankrupt situate in that county. of said judgments, or from enforcing or

The action of debt lies on a statute within the provisions of the statute They represent that the real estate in attempting to enforce the same upon

where it is brought for a sum certain , or which takes away the right to sue after Wood county whichthey want sold is said real estate.

where the sum is capable of being read- six years.” not of sufficient value to pay their judg. The petitioners having voluntarily ap

ily reduced to a certainty . It is not sus. Corning v . Horner & McCullough , 1 ment, and pray that the assignee may peared and moved the court to enforce

tainable for unliquidated damages.-1 Comst.,58 , was a suit atlawagainst be directed to sell it freeof the lien and the pretended lien , the court thereby

Ch. P., 108; 113; Stockwell v. TheU.S., stockholders upon a similar statute and to pay the proceedsto them , and that has acqnired jurisdiction to proceed and
13, Wall ., 542.

involving the same statute of limita. they be allowed to prove up the defici dispose of the whole matter in this sum

The action of debt is in legal con- tions . It was said that the action must ency as an unsecured debt. mary way, which it could not have done

templation for the recovery of a debteo “ necessarily be an action onthe case at The assignee opposes the granting the upon summary petitions of assignee. But

nomine, and in numero . " Case, now usu common law upon the liability of the order, on the ground that the judgment the authorities hold , that although a party

ally called assumpsit,” is founded ona stockholders for the debt of the compa . is nota lien on the bankrupt's realestate claiming an adverse interest cannot be

contract express or implied. — 1 Chy.,99; ny.”Thesame conclusion was reached in Wood county,for thereason that it brought in bypetitionby assignee in a

Metcalf v. Robinson , 2 McLean, 364. as to the time when such actions were was docketed there on the 25th day of summary way to have the claim determ

Let usapply these tests to the case in barred as in Lindsay v. Hyatt. December, which is by the statute ofthis ined , that such claimant may volun

hand. Certainly the amount sought to
Baker v. the Atlas Bank, 9 Metc. , 182 , State declared to be a legal holiday . tarily come in by petition and submit

be recovered was not certain , and could
was a bill in equity founded upon a Laws of 1862, chapter 248 . his claim to the decision of the court

not readilybe reduced to certainty, and statute making the stockholders liable

there was clearly an implied promise on

This raises the question as to theop- without resorting to the form of a plen

in the cases specified . The defendants eration of a statute declaring a certain ary action ;

the part of the stockholders .
relied upon a statute of limitations which

day a holiday. The act does not in
The petitioners have leave to prove

The legislature createdthe corpora- any contract orliability not under seal
declared that“ allactions founded upon terms probibit anyact frombeingdone for the fullamount of the judgment be

tion , andprescribedcertain terms to shallbe commenced within six years day shallbea holiday.Does thatmake court now,thebienin reald.estate ir

on that day ; it simply declares that the ing valid for ought that appears to the

which the stockholders should be sub: next after the cause of action shall ac-the official act of the clerk in docketing Woodcounty alone being void .An ora

theState .It could beacceptedorde crue,andnotafterwards:” It washeld the judgment on that day. void ? For derand injunction will be issuedin ac

clined . There was no constraint. By
that the statute applied in equity as well

only upon that ground can this court cordance with this opinion.

taking the stock
the termswereacceded as at law,and thatafter the lapse of six consider thequestion .If it isvoidable, JENKINS, ELLIOT & WINKLER,

For Judgment Creditors,to, the contractbecamecomplete,and years, the bar was complete. the party must go to the State courts for
The Commonwealth v. The Cochituate

the stockholders were bound according: Bank, 3 Allen , 42, was also a casein
redress .

H. M. LEWIS, CARY& COTRELL,

The question is settled in Lampe v.
For Assignee.

ly . The same result followed, which

would have ensued under the like cir bility on the part of the stockholders thatthe clerk had no authority todock.

equity involving a statute creating a lia
Manning, 38 Wis. , 673 ; it seems to me

We bave received from WM. H. KING ,

cumstances between individuals. The of the bank ,and the same statute of et the judgment on thatday,and, ifnot, of the Chicago bar, the following opin

assent thus given, and the promise im limitations . The same conclusionswere the entry wasvoid, and no lien was cre: ion :

plied are of the essence of the liability reachedby the courtas in the preced- ated thereby. Thecourtthere hold that

sought to be enforced in this proceed.

ing. If a remedy at law were necessary
ing case.

the term “ holiday ” imports dies non ju
SUPREME COURT OF ILLINOIS.

clearly it must have been case. It is insisted by the learned counsel ridicus, and that no authority exists on
OPINION FILED JUNE 30, 1876.

Case is a generic term , which embra- for the appellees that while the limita that day to do any officialact, although

cesmany different species of actions. tion act of 1712 provided that“ actionsof no express probibition is contained in No. 306.- BENJAMIN F. SHERMAN, Appellant, v ..
LOUIS Bush et al., Appellees .

“ There are two, however,of more fre- debt upon any lending or contract, with the act. That a prohibition is implied

Appeal from the Superior Court of Cook.quent use than any other form of action out specialty," should be brought with in the term holiday.
whatever. These are assumpsit and in four years, it did not limit actions of This is a decision of the State court

trover." - Steph. Plead ., 18.
debt upon specialties,andthatthelia- uponthe effect of the statute,and itmay No. 307. ISOPIS BUSH et al., Appellants,v. BENJA

MIN F. SHERMAN al .

bility here in question being created by be unnecessary for this court to go fur
Appealfrom the Superior Court of Cook.

" The more legal denomination of the a statute, is to be regarded as falling therin search of authorities to support

action of assumpsit is trespass on the within the latter class .
it. If declaring the 25th of December to DEFENDANT ABSENT IN REBELLION - RE

LEASE - AGREEMENT TO RELEASE MORT
case upon promises.” — 3 Woodison's It is said that an obligation to pay be a legal holiday, ipso facto, made it no

GAGE — ADVERTISEMENT UNDER TRUST
Lectures, 168. This form of action orig- money , arising under a statute , is a debt day in law , we are to look to the com LEED-WHAT IT SHOULD CONTAIN-WHEN

inated, likemany others, under the stat- by specialty . ` In support of this point mon law to see what acts , if any , could
PROPERTYAFTER SALE IS AGAIN SOLD

TO TRUSTEE - ACQUIESCENCE IN SALE,A

ute of Westminister 2 , 13 Ed . 1 , ch . 24 , Bullard v. Bell , 1 Mason, 243, has been be performed on such days. WAIVER OF IRREGULARITIES.
sec . 2. Its establishment was strenu. pressedupon our attention. Fullyto ex. Sunday, at common law , was regarded

1. ABSENCE OF MORTGAGOR IN REBELLION ,
ously resisted through several reigns.- amine thatcase would unnecessarily ex as a dies non juridicus. In Becloe v . Alpe the question of the right of a

2 Reeves' Hist. , pp. 394, 507 , 608. It was I tend this opinion . It was cited in Baker (Sir William Jones, 126) , the court say the mortgagorwas absent voluntarily in the re

66

66

when

1
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as

court.

wise.

STATEMENT OF THE CASE .

bellion, to enforce the payment of his debt, has to be the equitable owner of one-third a creditor, under such circumstances, to any one claiming under Smith,

been putatrest by the former decisions of this ofthe estate. Although this latter deed enforce payment of his debt, has been grantee, would be entitled to the benefit

2. AGREEMENT TO RELEASE . — That an agree was upon record, it does not appear | put at rest by the former decisions of of the contract, but Hall claimed nothing

mentto release a portion of the mortgaged prop. Sherman had any actual knowledge of this court. Mixer v. Sibly, 53 III . ,61 ; as the grantee of Smith . What was done

erty without consideration ,would be a mere grau its existence until about the time he was Willard et al v .Boggs, 56 Ill. , 163; Har was the cancellation of the contract of

upon, it would be binding upon the parties, even making the sales under the mortgage. per v. Ely, 56 II ., 179 ; Seymore v. Bai . sale . Thatwas the effect of the recon
ifthere was no consideration for the agreement.

In April, 1861 , ail of Hall's notes given ley, 66 II ., 288 ; Hall v. Conn. Mut. Life veyance. After the reconveyance Hall
3. ADVERTISEMENT OF SALE.-That it is suffi.

cient if the noticeofsale contains enough to show to for the property, except one Ins. Co. ( Sep. T. 1873. ) held the property under the deed from
that there has been a default in the condition : for $3,445 , had been paid, either to Ayers Unless, therefore,the mortgage had Ayers and Hamilton, thesameasthough

and also thatit recites any factthemortgageitself andHamilton ,orto Sherman after he been released as to the west half of the nocontract had ever been made with

mere redundancy,and can answer no good pur. became the owner. At the request of property, no valid reason existed why Smith .

pose . Hall , and for a consideration, Sherman the creditor could not exercise the pow . The circumstances proven establish ,

. -

the trust has been fullyperformed, and alladu extendedthetimeof paymenton this er of sale contained in themortgage, to most conclusively, the partiesthem

ciary relations ceased, the law has not forbidden latternote until 1861, and upon a like foreclose and cutoff themortgagor'seq. selves 'understood the agreement was for

the trustee to deal with what had been trust pror: request consented to a furtherextension uity ofredemption. Sherman was the the benefit of Smith, and not Hall , after

erty, as strangers may do,and acting in good faith. untilMay1, 1862, uponthepositive assigneeofthe mortgagee , the legal the reconveyance payments were made,

he may become its owner, by purchaseor other

agreement no further extension should holder of the indebtedness secured ,and without any reference as to how they

5. ACQUIESCENCE A WAIVER:- That acquies. beasked. Before the day of payment was the onlyparty that could rightfully were to be applied. Although the agree

cence in the sale,unexplainedfor any considera: last agreed upon had arrived , open bos- exercise the powerof sale. Pardee v. ment was on record, itappears Sherman

regularities thatmay have intervened.- [ED. LE- tilities between the Northand the South Lindly, 31 Ills., 174; Strother v. Law, 54 had no actual notice of it until about the
GAL NEWS

bad commenced . Louisiana had in the Ills . , 413. tirae he was making the sales, under the

month of January, 1861, passed an ordi . Hadany portion of the property been power contained in themortgage.Hall

On the 23d day of May, 1856, Winches nance seceding fromthe Union,which discharged fromthe operation of the procured Sherman to release from the

ter Hall,one of thecomplainants,pur: was,of course, knowntoHall.Imme- thereafterbemade,that would legally disclosing to him that he understood the
a matter ofpublic interest ,and mortgage, itisvery clear no salecould operation ofthe mortgage portions of

chased of Ayersand Hamilton, a block of diately after the fall of Fort Sumpter, affect the title. Whether any portionof west half had already passed fromunder

ground which included within its limits Hallleft the State of Illinois forhis the property included in themortgage themortgage. When the release of por

the lands involved in this controversy. former home at Thibodeaux, in Louis . had beenreleased prior to the trustee's tions of the east halfwas madefor Hall's

A portion of the purchase money was iana, with the avowed purpose to sale, depends upon the construction that convenience, it was expressly agreed

paid down, and the remainder, repre cast his lotwith the peopleof the shall begivento theagreement of Ayers Sherman reserved and retained his

sented by sixpromissory notes, was se South . Previous to his departure Hall and Hamilton of the 23rd of March, lien upon all the restof the premises

cured bymortgageupon ihepremises,con made no arrangements whatever for the 1857. The position assumed is that by mentioned in the mortgage for the

taining a power of sale. The notes ma

tured in sets of twoof equal amount, in the mortgage indebtedness. Perhaps in added facts of the payment of the install. Had it been the understanding of
payment of the balance due Sherman on reason of theagreement with the super- then unpaid amount secured thereby

one, two and three years from the date May, 1862, after New Orleans had come

of thesale .According to thetestimony into thepossession and under the con subsequentpayment of one-half of the had been or could be released on pay
ments due May 23rd, 1857, and the Hall the west half of the property

of Bush ,the real estate was boughton trol of the federal armies, and communi residue of the purchase money,the west ment of one-half of the unpaid 'bal

the joint account of himself, Hall and cation had been established by rail and half of the property became released

Richard, since deceased, whose heirs,by bywater between Thibodeaux and New and wasdischarged from the effects ofance of the purchase money, it wouldan amendment to the bill, have been Orleans, Sherman wrote to Hall at the the mortgage, long before Sherman un
amade complainants, and that an agree. latter city to know if he could do any: dertook to execute the power ofsale. of the east half while he was under the

procure from him a release of portions
ment inwriting showing the interests of thing toward paying his note. That We do not think theposition is warran

the several parties,was signed at the letter was subsequently returnedtobim ted by any fair construction of the belief all,therestof the premises,re

taken in the name ofHall, whoresided mark oi New Orleans upon it. One subsequently transpiredbetweenthe diclosing thatfact to him .On every
or was about to reside, in Chicago, the reason why Hall did not receive that

other partners both residing in the State letter was, he had previously entered the
parties.

view of what transpired between the

of Louisiana. It wasnot disclosed to military service of theSouth, and

passed Hamilton were induced toconsentto was any release ofthewest balf of the

It will be remembered that Ayers and parties, Hall is estopped to insist tbere

thevendorsany person otherthanHall within the rebel

lines. Had heremained the agreement
torelease thatportion of property,underthe agreement withhad any interest in thepurchase,nor atThibodeaux, his place of residence,be the property as a matter of merefavor Ayers and Hamilton. The acts of the

terofrecord. So far as the public could allthe time,except a period ofaboutsix toHall andSmith to facilitate the mak partiesare wholly inconsistentwith any

was the sole owner. He treated thepro- be been loyaltothe governmenthe Noconsiderationwhateverwaspaid everaskedto have the subsequent pay
know,or had anyreason to believe,Hall weeks in the summer of1863,andhad ing ofthecontract of sale between them ,suchtheory . Neither HallnorSmith

perty as having the exclusiveownership, could have been in constantcommuni. them ,and noadvantageinany respect mentsappliedonthewest half of the

making contracts in relation thereto and cation with New Orleans and with accrued to them in consequence ofmake property, that it might be discharged

not disclosing that any oneelse had any Chicago,wherehis property was situated. ingthe agreement. Ontheir part it was from the mortgage lien ,and theynever

interest in it. On the 23d day ofMarchi, After waitingmany monthsand hear a mere gratuity: Nodoubttheobject were so appropriated . Butcould it, by

1857,Hallsoldthe west half oftheblock ing nothing from Hall, Sherman adver: theparties had inviewwas that any any fair construction, be held that Hall

createdbythe prior mortgage resting power of sale contained in themortgage, half of the property , until it should be ness, be said , there wasno considerationto Joseph Smith , but the incumbrance tisedthe property , and by virtue of the paymentmadeby Hall might beinre could avail of the agreement with Ayers

duction of the incumbrance on the west and Hamilton , it might, with great just

upon the entire premises, Smith would

notconsummatethe purchase unless of the premises toD.C.Nicholes, and released by the payment of one-half of for it,and neither they nor their assigns

thatportionhe was proposing to buy Upon alike notice on the 10th day of sothat Smith mightobtain anunincum concerned . Hallwas in 'no position to

mightinsomeway be releasedfromthe March following,hesold another portion bered title for that portion he had con- be prejudiced by the nonperformance,

mortgage indebtedness, so thathe might of the property to Eben Colfax,and also tracted to buy. It was a mereprivilege and hecould evoke no principleof

for thesame. Hall procuredanagree amount of these sales was aboutsufficiº subsequent to theinstallment dueon the induced byany action on their
partto

ment from Ayers and Hamilton that in ent to discharge the mortgage indebted- 23rd day ofMay, 1857, so applied ,and place himself in a position hewould not

the event of payment to them at ma- ness, perhaps a smallbalance remained nothing more: When acted upon it have done had it not been for the agree

turity of the installments to become due Both Nicholes andColfax conveyed that wouldbebindinguponthe mortgagees ment, and there could therefore be

on the 23d day of May, 1857, they would portion of the property purchased by notwithstanding there may have been nothinginequitableinpermitting them

agree to hold the west half of the block them respectively at the trustee's sale to no consideration for the agreement. to retract, had they chosen to do so.

liable for only one-half of the residueof Mrs.Cleaver,and it is under titlesde AfterSmith had invested his money up Most difficult ofall the questions aris
the unpaid purchase money, with the rived from her that defendants claim on the faith of the previous consent of ing from the record , is whether the sales

distinct reservation , however, that Hall the propertyinvolved inthislitigation. themortgagees to permit future pay- madeby Sherman , under the power

was not tobe released from the payment This bill was filed to have the trustee's ments to be applied in a particular way, contained in themortgage,wereeffectual

ofany portionofthe mortgageindebt- deedsto Nicholes and Colfax,andtheir they would be estopped to retract such to foreclose the equity of redemption of

consent. It would be inequitable and the parties interested in the estate.

toryto Smith,and was endorsed on the plainants let in to redeem thepropertyon against good conscience. But theagree. Shoulditappear the power wasrightly

back ofhis contract with Hall, both of payment of what was due on the mort

which were recorded on thefollowing gage ,andif forany reason that specific no senseforthe benefit ofHall.Consent rights of Hall, butthose of parties claim
relief could not be granted they might was given upon the express condition, ing the property under him as grantee

The installments maturingonthe 23a have a decree for compensation. On the Hall was notto be releasedfromthe or otherwise. One objection taken is

subsequently one half of the residue of to all defendants,except Sherman , and ther payments had been made on the parties as to the amountremainingunday ofMay, 1857, were fully paid,and hearing the courtdismissed the bill as paymentofanyportion of theunpaid the advertisementunderwhich the sales

were made was designed to mislead
the purchase money, but no application found that under the bill was duecom

was madetohave theholder apply it in plainantsfromhim $ 6,714.65,and that he May,1857, Smith being unable tocom: the last in theseries,was uppaid ,buttheinstallments maturing after the 23rd of paid on the mortgage. Onlyone note,

discharge of the mortgage indebtedness

on the west half of the block which had structive, but not actual fraud.From plete his contract, re.conveyed thewest notices published recited ingeneralbeen sold to Smith , nor was it ever so that decree Sherman, as well as com half ofthe property back to Hall. Hence terms default had been made in pay
applied.

plainants, appealed.
there was no necessity for having future ment of the mortgage indebtedness,

In the mean time Sherman had bought paymentsmade by Hall applied in re

Both appeals are now to beconsidered duction of the incumbrance on that por: Who wereinterested in that question ?without specifying in what particular. -
of Ayers and Hamilton such of Hall's

notes as wereunpaid , and took an assign as one case on errors assigned by the re- tion of the property, and neither Hall Only Hall and those claimingunder or

ment of both the notes and mortgage ,
spective parties.

nor anyone else ever asked to have jointly with him . They knew what

and thereafter controlled them . Opinion of the court by Scott, C. J. them , nor were they ever so applied. amount had been paid, and of course

After makingsome payments, Smith Although made a ground of relief in Plainly it was no interest to Hall to bave were notmisled. Strangers were in no

found he would be unable to comply the bill, it is not insisted inargument it the payments soappropriated, andhe wise interested in that question. So far

with his contract, and for a nominal con was any obstacle in the way of the ex . consequently gave himself no concern
as the public were concerned, and those

sideration re-conveyed the property to ecution ofthe power of salecontained about them . His obligation was to pay that desired to become bidders or pur

Hall , losing all benefit of what he had in the mortgage, that the mortgagor was the entire mortgage indebtedness, and chasers at the sale, it was enough that

paid . within the enemy's lines duringthe late it wasa matter of no consequence to default had been made in the conditions
On the 6th day of June , 1860, Hall war. His absence from the State was him whether it rested on the east or of themortgage. No complaint is made

conveyed by deed all his interest in the voluntary, and was with a view to cast west half of the property . the trustee sold the property for more

premises to Bush ,to be by him held in his lot with a people then in rebellion It is a misconception of the meaning than was actually due. How then were

trust for the parties originally interested , against the government. Had he re- of the agreement to suppose that Hall, defendants prejudiced by what is alleged

except so far as Hall's interestwas con- mained at the home he selected in the by reason of the reconveyance of the to be a defective notice, and no creditors

cerned, that was tobe as security for his South after open hostilities had com . property to him by Smith , obtained it are complaining they were misled by it ?

indebtedness to Bush . menced, he would still have been within with the privilege of having future pay- But aside from this view we are not
But that indebtedness has long since the federal lines and within access to his ments applied in reduction of the in- aware the law has made it obligatory

been adjusted , so that Hall now claims I creditors. The question of the right of | cumbrance upon the west half. Clearly , I upon the trustee to state in the notice of
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the sale the exact amount due under the and the buyers. There is a total failure as to Hall would cut off relief as to there said : “ At most the irregularity

mortgage, nor doesthe contract of the of evidence to establish the charges in them . More than four years elapsed af- complained of in the sale, only rendered

parties, as set forth in the.mortgage, re- that behalf. All the proof is the other ter the sales alleged to be irregular were the title voidable, and an application to

quire it to be done. It would seem to be way, and absolutely nothing to militate made, before any steps were taken to set set it aside for that cause , should have

sufficient if the notice contains enough against it. Both the buyers and the them aside. If Hall did not know of the been made within a reasonable time,

to show there has been a default in the seller declare under oath the sales were existence of the facts which he now in- and before the rights of innocent third

condition, and also that it recites any in good faith and without any collusion sists vitiate the sales, it was because of parties had intervened.” Numerous

fact the mortgage itself may provide it or previous understanding. The bidders his own voluntary conduct. The exigen cases in this court declare the doctrine

sball contain. More than that is mere bought on their own account and not for cies of the war of the rebellion can af- of laches as applicable to thecase at bar.

redundancy, and can answer no good the trustee, nor in his interest. The ford no excuse for the delay in asser- Dempster v.West, 69 Ills., 613 ; Cox v.

purpose sales were open and all the world were ting whatever rights he may have Montgomery, 36 Ills. , 398 ; Winchester

Another point relied on with great at liberty to bid. It is not even sug: had in the premises. Voluntarily he v . Edwards, 57 Ills., 46 : Seymore v .

confidence, as effecting the validity of gested the sales were not openly and placed himself beyond the protection of Bailey, supra.

the sale, is that the trustee was both publicly conducted . the laws and the government under Theprinciple that lies at the founda
buyer and seller at his own sale, in vio . Assuming it to be proven , as we must which hehad acquired his claim to the tion of all cases in this court upon this

lation of a wellknown rule oflaw. Up- do, from the testimony, the sales were property he now seeks to haveappro- subject is, the party who challenges

on this ground the
right of complainants fairly conducted andthe purchasers bona priated to him by a court of equity. a sale on account of irregularities

is based, to be let in to redeem the fide, no reasoncan be assigned why they that may have intervened, must be

property , and in case the specific were not effectual to cut off the equity The State to which he removed had diligent in his discovering that which

relief cannot be obtained , they may of redemption of Hall and all claiming alreadyby ordinance manifested a pur; he alleges will avoid the sale, and
have decree for

againsttheoffending trustee, and contracts Sherman may haveafterwards Union. He deliberately elected to cast Unreasonable delay, not explained by

those confederating withthem . One made in relation to the property could bis lot with the people of theSouth, equitable circumstances, has always

remarkable feature of the caseis, there not vitiate the sales. When his trust and,abandonedhis property ,inthe beendeclared evidence of acquiescence

is not a particle of direct evidence in the had expired ,there isno reason in law Northto the chances of war. Whatever in the sale,and a waiver of all mere
record to sustain the allegation of the or public policy, why he could not con may have been his declared intention, irregularities. A party will not be per

billon thismost importantbranchof the tract inrelation to the property the it was of his own choicehe placed him- mittedto delay,to enable him to specu

case, and the acts of the parties are all

susceptible of an explanation consistent time he negotiatedwithNicholesand subject to be drafted intothe armies values of the property,and elect to avoid

with the entire fairness in the sale. Colfax in regard to theproperty, his organizedforthe destruction of the the sale only when it willbeprofitable

There is no conflict in the testimony. duties as trustee had ceased and he government, and ifhehadnot volun. to do so. He mustmakehis election at

The answers of the trustee and purchas- occupied no confidential relations to
teered he doubt would have the earliest practicablemoment.

ers, as well as the first grantee of the Hall or any one claiming the proper been compelled to enter the mili In the case at bar complainants are

purchasers, wereall called for under oath. ty. Afterthe trust had been fully per- alternative,and enlisted in the armies Default had beenmade in the conditions
tary service. He chose the former only seeking to enforce equitable rights.

tions of the bill they are evidence,and the law has notforbidden the trustee ofthe South . Had he remained at ofthe mortgage,andall thatremained

were read on the hearing forthat pur to deal withwhat had beentrust Thibodeaux , the place selected fora to them under themost favorable con

pose. Allthe other testimony on thisproperty as strangers may do, and homefor himselfand family, he would struction,was the equity of redemption

branchof the case comes from defend acting in good faith hemaybecome still have been, as we haveseen,within in the property. Relief inno view could

ants examined as witnesses. The broad itsownerby purchase orotherwise. the federallines, with the exception of be had except in a court of chancery,
and unequivocal denials in the answers in the case at bar the equity of re a brief period in the summer of 1863. and upon terms that should be just to

ofany collusion between the trustee demption had been cut off by a sale Direct communication waskeptopen by allparties.

At the sales underthe power con

fully sustained by the testimony,andno propertyhadpassedinto the handsof and NewOrleans, andfrom thence to tained in the mortgage, theproperty

contradictoryevidence appears inthe thirdparties and beyond the reach of Chicago,where his property wassituated. sold for itsfull cashvalue . Since then

record. The buyers boughtand paid for thenortgagor.Uponprinciple,how Had heremained inthevicinityofthiş ithasincreased many times in value,so

without any previousunderstanding any dealing of his former trustee with elapse before bringinghis bill,andsurely could havebeen anticipated shortly after

the property with their own money could the former owner be affected by property itwould doubtlessbeconceded thatnow itwould be desirable to redeem

No great speculation

with the trustee. Nicholes, who bought the property.

at the first sale himself made an ar
it cannot be asked for him in a court of the sales. All the facts complainants

rangement with Cleaver to sell the prop: most fairness between a trustee and the liberal rule , because
No policy adapted to preserve the ut- conscience the application of a more now know upon which they base the

erty tohis wife, and in pursuance with cestui quitrust
,has inhibitedthe trustee through many years, engaged in a war been in the reachof Hall had henot

he was absent theory the sales are invalid , would have

thatcontract it was afterwardsconveyed after their relationshavewholly ceased for the destruction of the government. voluntarily gone beyond the federal

to Mrs. Cleaver .

negotiations Sherman had nothingtodo todeal withthepropertyasany other Onwhatprinciple of justice can he in : lines while thewarwas in progress,when

Cleaver called upon Nicholes in refer: warranted bythe previous decisions of rule than would beapplied to acitizen facts were matters existing onthe public
Such

enceto another piece of property, and it this court. Wehad occasion in the recent who had contributedbyhis presence records,andwere readily accessible to

was then for the first time he learned

thispropertywas for sale.Allthe proof examine this branch of the law, and it those laws,under which allproperty is hostilities ceased between the North
case of Munn o . Burgess, 70 I11., 604, to and his means to the maintenance of anyone seeking to knowthem . Actual

is the property was sold for a high was there said “ jealous as courts of equi. secured ?

figure, perhaps more than it was really ty are, watchingthe conductof a trustee abandoned his property to what he shortly thereaftercommunicationwas
Without justifiable cause he and the South in the spring of 1865.

worth. But a small cash paymentwas in connection with theobjects of his called the “ chances." No provision was fully established between allsectionsof

made and the balance ofthe purchase trust, he is only forbidden bythemfrom made for removing theincumbrance be the country . Themails were estab:
money secureduponthe property with dealingwiththetrustproperty for his knew wasliable to be foreclosedina lished,andtravel was entirely safe. It
no additional security. It was under

stood Cleaver was not then pecuniarily tinues .The moment it ceases he occu
own benefit so long as the trust con- summary manner that would cut off was practicable for complainants, had

responsible, and unless the property ap: pies precisely the samerelation toit that He paid neither interest nor principal, tained all the information theynowpos
whatever claim he had to the property . they instituted inquiry, to have ob

preciated in value it was not thought strangersto the trust do,andactingin andmanifestedno dispositionto do so.

anythingcould be realized out of good faith ,he may become the owner Nor did he makeany provisions for the filed until December, 1867. Perhaps onesessin the year 1865. Yet this bill wasnot

the sale except the payment in band. by purchase or otherwise. " . The princi- payment of taxes which was necessary

Afterwards, for a nominalconsideration , pleofthiscase is conclusive on this to preserve theproperty for the parties preciated in value to so greatan extent.reason is the property had not then ap

Nicholes transferred to Sherman these- | point, in the case we are considering.
curities taken from Cleaver and all bene . interested in it. Most clearly he aband- | Complainants have shown no equities

fit of the sale, and Sherman refunded When Sherman took an assignment to oned allhis interests in the propertyto superior to those of defendants.Now

to him the amount of hisbid. Itis himself of the property boughtbyNich the vicissitudes of war. . As wasforcibly since thelawhas been established that

shown Colfax boughtat the secondsale oles and Colfax, his duties as trustee had said by Mr. JusticeDavisin McQuiddy gives valueand permanent security to

forhimselfandpaidfor the property at been fully discharged. Hehad not pre- % : Ware, 20 Wall, 14. Herethen is a property,they seek to recover thatwhich
the time without any previous under vious to that time, dealt in the trust pro case of a party engaging in the re- l had been deliberately abandoned. Pre
standing with the trustee. Both Nich- perty , for bis own benefit, and what he “ bellion without provision for his viously no effort had been made to dis

oles and Colfax according to the testimo. did afterwardscouldby no possibility
debts, to which there was no de charge the incumbrance resting upon

ny, were abundantly able to buy the prejudicecomplainants . On the princi- fense, asking acourtof equityafter the property. This,itseems to us,would

property and pay for it. Soon after the ple, they had no interest in the proper. "the lapse ofmany years, without suf- be inequitable, and especially after the

second sale Colfax enteredinto nogotia- ty that could be misappropriated by him
ficient excuse for thedelay to interfere lapse of so great a period,even if it

tions with Cleaver, to sellhim thepart who had been their trustee . Thedeeds
in bis behalf, because his creditors should be conceded complainants may

of the propertyhe had bought. Under had been delivered ,and the property adoptedthe wrong methods for theen: havehad equitable rights in theprem
the belief he had effected a sale ,he had passedirrevocablyfromthe trustee,

forcement of their claims against ises had they asserted them in apt time..

“ him ."

madeadeed oftheproperty,which was andthe cestuiqui trust into thehands of
After a most careful examination we

regularly acknowledged,but Cleaver for bona fide purchasers, and they could sell Adopting thelanguage of this court in discover no grounds for relief in any view

some reason refusedor neglected to itfor any consideration they chose to Hall v.Conn.Mu. Life Ins.Co. asmost of the casethatcan fairlybe taken .

complete the sale. Colfax it seemshad whomsoever would buy. Whether The decree will therefore be reversed
appropriate, it is an anomalous excuse

then left the State and the deed was Sherman paid any adequate considera- for a party to offer in a court of equity, andthebilldismissed.

placed in Sherman'ssafe , simply for tion for the property, is a matter of no for not asserting at an earlier period
Decree reversed .

safe keeping.Being unable to effect a consequenceanddoes not affect the de- whatever rights he mayhavebad in the
WILLIAM H. KING and GEORGE F.

sale, Colfax desired to get his money out cision . Whether he did or not affords premises, “ thathe was voluntarily away Bailey, for appellant,Benjamin F. Sher

of thespeculation, that he mightkeep it nogrounds for relief in theirfavor: - engaged in a warfare for the destruction man, in case No: 306, and for Sherman,.

at interest to defray current expenses. There is yet another consideration that of the government.” In Hamilton v. Nicholes and Colfax, in case No. 307.

Sherman at the request of Colfax paid bears strongly,on thedecision ofthe Lubukee, 51 I11., 415, it was said , even WAITE & CLARKE, for Gibbs and Hig

him backtheamount of hisbid and case. Should it beconceded the irregu. if the mortgages himself had been the ginson.

took the property off his hands. Some- larities insisted upon actually,existed, purchaser through the aid of a third MONROE, BISBEE & Ball, for Loomis,

time afterwards,thetradewith Cleaver still the sale wouldnot be absolutely person to whom he could have conveyed
et al .

was consummat
ed

and forthepurpose of void , but only voidable attheelection of and then taken the title from him ,such CHARLES M. HARRIS, for Bush and

Hall .making the conveyance, theold deed the parties interested in the estate.
title would not be absolutely void, but

made by Colfax,was used. Although this Acquiescence in the sale, unexplained voidable only ; and if immediate steps HITCHCOCK & DUPEE and David FALES,

latter deed bears date in July, 1863, it for any considerable time, will be should not be taken by the cestui que
for heirs of Victor Richard .

was not in fact delivered untilthe trade deemed a waiver of all mereirregulari. trust, the mortgagor, on his obtaining a

was consummated in June, 1864, about ties that may have intervened . What knowledge of the sale , to set it aside,a CHICAGO COLLEGE OF LAW.-We call

the timethedeedwas recorded..Com . ever may havebeenthestatusof Bush, ratification byhim would beimplied. thespecial attentionof lawstudentsto

plainants have challenged the fairness or Richards or his heirs,inconsequence Such a sale can be setaside only atthe the advertisement of the Union College

of the sales to Nicholes and Colfax made of the civil war, they can assert no option of the cestui que trust, and that of Law , on the first page of this issue.

by the trustee under the power con rights in this court that Hall could not must be determined in apt time.” This college is located in the great city

tained in the mortgage. The burden of maintain, had he been the sole com The case of Munn v. Burgess , cited of the north -west, near the courts, State

proof was uponthemtoestablishthe plainant. Succeedingto hisrights under supra, has some elementsincommon andfederal, has'able professors, and is
fraud and collusion between the seller l themortgage ,whatever wouldbarrelief ' with the one we are considering. It was well established.
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ENACTING CLAUSE OF STATUTE .

JUDGMENT ON A LEGAL HOLIDAY Voip on Saturday, and the time of his execu . | legislature , renders the act unconstitu- second are now beforeus. The third and

CHICAGO LEGAL NEws.ie William, the Congueror and Henry by purchase or otherwise;thatracqui; THE RIGHT FOR ONE DOG TO KILL ANOTHER .for any

part of the commonlaw of England ; considerable time will be deemed a wai- Heisrodtv. Hackett,3Cent. Law Journal
The Supreme Court of Michigan is

that by these canons other days were de ver of all mere irregularities that may 479, held that a statute permitting." any
LeI vincit .

clared unjudicial, as the day of the pu have intervened.
person, " and requiring police officers, to

rification of the blessed Virgin Mary,
DRAINS AND SEWERS - ACT UNCONSTI kill unlicensed dogs, does not justify one

the feast of the ascension , the feast of
TUTIONAL.—The opinion of the Supreme dog in killing another of his own mo

St. John the Baptist, and All Saints and Court of this Siate by Scott, J. , holding tion. We judge from the opinion of the

CHICAGO, AUGUST 5, 1876. All Souls days. These were as much un
that commissioners appointed under the court that it would have been held to be

judicial days as Sunday . Yet the most
act in question , have no rightful author. a legal killing if the dog had been set

devoted admirer of the common law ity under thestatute, to construct a levee on by a police officer or a constable .

would not hesitate to say that the pro
as a principal work , independently of a

CHECK ON BANKER - ASSIGNMENT OF DEBT .
CHICAGO LEGAL NEWS COMPANY, ceedings of a court of justice in this State

on either of those days would be valid. the statute,at the expense of land own.

system of drainage, nor can they under

.

The English Court of Common Pleas

Judge Breese so ably sets forth the ne
ers, erect and maintain at great expense , Division in Schroder et al. v. The Cen

cessity for courts of justice to be able on
an immense levee on the banks of a riv. tral Bank of London, 34 L. T. Rep. , N.

TERM8: — TWO DOLLARS por annum, in advance Sunday, in certain cases, to exercise judi er subject to overflow , when such levee S., 735, beld, that a check is not an as

Single Copies, TEN CENTS .
cial restraining power, that we give the

is not connected with any system of signment by the drawer to the payee of
concluding portion of his opinion , which

drainage or ditches ; that the Legislature a debt or chose in action within the

is as follows :

We call attention to the following
possesses no power under the constitu- meaning of the Judicature Act, 1873,

opinions, reported at length in this issue. " Here this dies non juridicus, was se- tion to vest the commissioners or juries sec. 25, sub. sec. 6., and therefore the

lected by the railroad company as the
De Facto'GOVERNMENTS — RETROCESSION proper day to commit a great outrage selected by the county court, with au- payee of a check has no right of action

OF Part of DISTRICT OF COLUMBIA . - The upon private and public rights,believing thority to assess and collect taxes or spe- for its dishonor against the banker on

thearm of the law could notbeextend cial assessments for such contemplated whom it is drawn .

opinion of the Supreme Court of the edonthat day to arrest them in their improvements ; that the General Assemº

United States by SWAYNE, J. , ' in a case high -handed and unlawful design . To
bly has power under the constitution

brought to determine the validity of the the complainants, the acts they were or
The Supreme Court of Pa. , in Raub v.

retrocession by Congress to the State of ganized to perpetrate on that day,were to vest cities, towns and villages only

fraught with irreparable injury. Feeble with power to make local improvements Tamany et al., 3 Monthly Western

Virginia ofthat part oftheDistrict ofCol. indeed would be the judicialarm if it byspecialtaxationuponcontiguouspro- Jurist, 209,held thatthe erectionofa

umbia, as originally conscituted, which could not reach such' miscreants. To
was ceded by Virginia o the United save adebt of twenty dollars,judicial perty , benefitted by such improvement. blacksmith shop in a town or city is not

We are not aware of

States. The court states the rights of acts can beperformed on Sunday, and all other taxation must be uniform in a nuisance per se .

de facto governments, and that it has of an individualsuch an actmustnot be the jurisdiction imposing the same.

ministerial as well. To prevent the ruin respect to persons and property within any decision on this question in Illinois,

but we do know that there are several

been the practice of the United States to done ! Lameand iinpotent conclusion. blacksmith shops in the most populous

recognize them. In Comyn's Digest, title • Temp,' under
NOTES TO RECENT CASES. portions of the city. We have no doubt

the head Dies nonjuridicus, it is said the
the court here would hold with the

LIABILITY OF STOCKHOLDER FOR DEBTS Chancery is always open. So the Ex

OF CORPORATION --STATUTE OF LIMITA
chequer may sit upon aSunday or out of The Constitution of Nevada provides Pennsylvania court, that they are not a

(c , to
TIONS.–The opinionofthe Supreme an intelligent mind, revolting in this.-- that the enacting clause of every law nuisance,per se.

Court of the United States, by SWAYNE, Suppose, in times of high political ex
shall be as follows : “ The People of the

J., as to the liability of stockholders for citement, a citizen is indicted for trea- State of Nevada, represented in Sen SPEECHES OF LORD ERSKINE, WHILE AT THE

the debts of a corporation, construing son,and judgment ofdeathpronounced ate and Assembly, do enact as follows." BAR. Edited by James L.High , Coun .

againsthimby a servile judge, who,not The Supreme Court of that State, in

the statutes ofSouth Carolina, extending

selor at Law , Volume I. Chicago : Cal

a slave of theCrown, as wereTrevelyan,
laghan & Co., 1876. Price bound in

the statute of limitations, and stating Scroggs, and Jeffries, but yet the slave State v. Rogers, 3 Am. L. T. Rep. ,339, held ,
half calf, $ 4.50 ; sheep, $ 3.50 ; cloth ,

which is the proper form of action to of an enraged populace, onanindict that this clause is mandatory, and that $ 3.00.

bring against such stockholder to estab- ment neverr
eturned into courtor found the omission of the words “ Senate and”

byagrand jury, and defectiveinevery from the enacting clause of an act of the These speeches, edited by Mr. High,
lish his individual liability.

essential,and this judgment pronounced comprise four volumes. The first and

tion fixed on the following Monday. To tional and void.
-BANKRUPTCY — ADVERSE CLAIM . — The

fourth will follow in about four weeks.
arrest this proposed judicial murder, an

opinion of the United States District application is made to a member of the
Great credit is due tbe publishers,

The United States Circuit Court for Messrs. Callaghan & Co., for the magnifCourt for the western district ofWiscon- appellate court on the intervening Sab

sin by HOPKINS, J., holding, following he fold hisarms, and on theplea the day National Bank, 3 Am. L. T. Rep, 350 ,held , these volumes to the profession. It is

bath ;who would justify the judgeshould the District of Kansas, in Crockerv. First icent style in which they have presented

the construction placed upon the statute was not a judicial day , suffer the victim

by the Supreme Court of Wisconsin, that to beled to execution ? The
necessity where a nationalbank located in Kan- with a feeling of pride as well aspleas

sas, charged and received interest at the ure that we say these volumes were
a judgment entered on a day declared to of the case wouldbe the law ofthe case.

be alegal holiday by statuteis void ; principle is unworthy ofthe ermine,and that it was liable, under the National plates made in the Legal News stereo

The judge who has no respect for this rate of eighteen per cent. per annum , printed upon the Legal News press, from

that although a party bolding an adverse | anunfit conservatorof the rights of the

interest cannot be brought in by petition citizen. The casebefore us is not one of Banking Act,topay backtwice the type foundry. The paper is heavy and

by an assigneeina summary way to have life or death, but involvesirreparable amountof interestso received ; thatif ofa superior quality. The binding,in
the claim determined , such claimant injury to property. An imperiousneces- the person who aid such illegal inter three styles, half-calf, sheep and in cloth ,

sity demanded thepromptinterposition est is adjudged a bankrupt, the right of is from thebindery of Cox & Co., and is

may voluntarily comein by petitionand of chancery. Onthat principle theact

submithis claim tothe decisionofthe is fully justified. This is the dictate of action passes to hisassignee inbank- fullyequal to that ofany similar work

court. We fear that the learned judge, right, of reason, of common justice and ruptcy ; thatthe amount of the recovery

is twice the full amount of interest paid, paration of these speeches for publication ,

ever published in the West. In the pre

for whose opinions we have the greatest
The decree of the court below , quash and is not limited to twice the excess of Mr. High has exercised that good taste

respect, hasgone too far in holding that ing thewritof injunctionanddismissing interest paid over the legal rate.

no lien is created by a transcript because the bill, is reversed, and the cause re and judgment for whichhe has become so

it is filed on Christmas day. We are
mandedfor further proceedings. COMPETENCY OF — WHAT LAW celebrated as an author. The first vol.

constrained to believe that he would cot DEFENDANT ABSENT IN THE REBELLION ume contains a well written memoir of

have made the decision if it had not RELEASE ADVERTISEMENT UNDER
The Supreme Court of Ohio, in John Lord Erskine, by Mr. High , in which

been for the construction placed upon TRUST DEED - RIGHTOF TRUSTEE TO PUR- v.Bridgman, 27 O. St., 23, held, when at the principal events in the life of the .

thestatue by the Supreme Court of Wis- CHASE.— The opinion of the Supreme the timetheaction wasbrought,a wit- learned jurist andeloquent orator are

consin. In this connection we refer the court ofIllinois by Scort,C. J., holding ness would have been incompetent,but briefly sketched. We know of no work

readerto an able and exhaustive opin- that the question of theright ofa cred an amendatory law inforceatthe time better calculated than thesespeeches to

ionofour SupremeCourt in Langaberv. itor, whenthe mortgagor was absent, of the trialmakes him competent, that give a lawyer a correct ideaof State

The Fairbury, Pontiac& N. W.R.R.Co., voluntarily intheRebellion, to enforce thelaw in force at the timeof thetrial trials, or prosecutions by the govern

etal., delivered by the learned judge the payment of his debt, has been putgoverns the question ;that such a law , so ment. In the prosecutions for libel we

BREESÉ, reported 6. CHICAGO LEGAL torest by theformerdecisionsof the applied, is not retroactivewithin the pro- see the same efforts to convict thesmall.

News, 190 ,where it was held that in cer- court ; that an agreement to release a
hibition of the Constitution .

er criminals by the evidence of the great

tain cases a bill in chancery might be portion of the mortgaged premises with- BANKRUPTCY --VOID TRANSFER OFPROPERTY
er, and to allow the latter to go unwhip

filed and an injunction issued and served out consideration is a mere gratuity and The Supreme Court of Minnesota in ped by justice, as in the late whisky pro

on Sunday ; that anciently courts of jus- cannot be enforced, but when acted / Stevenson et al. , v. McLaren et al., 3 secutions. By reading these speeches

tice did sit on Sunday ; that the early upon will be binding upon the parties. Cent. Law Journal,478,held that under the lawyer will see the importance of

Christians of the sixth century and be. The court states what an advertisement the thirty - fifth section of the Bankrupt not giving too much weight to the evi

fore, used all days alike for the hearing of a trustee's sale should contain , and Act of 1867, the transfers of property dence of self-convicted criminals. The

of causes, not sparing Sunday itself; but holds that after the trusthas been fully mentioned by it are, as against bankrupt present is the most complete collection

in the year 517 a canon was promul- performed and all fiduciary relations proceedings instituted within the pre- of Lord Erskine's speeches thathas ever

gated exempting Sundays, and other can ceased, the law has not forbidden the scribed time, absolutely void, and the been published, as it contains many that

ons were afterwards adopted exempt trustee to deal with whathad been trust property so transferred may be taken by have never before been given to the

ing other days, which were all adopted property, as strangers may do, and acting the marshal under a provisional warrant reading public, and is believed to con

by the Saxon kings, and all confirmed in good faith ,he may become its owner issued in such proceedings.
tain all his legal arguments of every na

NATIONAL BANKS - ILLEGAL INTEREST.

common sense.

WITNESS

GOVERNS .
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OFFICIAL BOND

DURING THE TERM-PLEA OF SET OFF.

NON FEASANCE OF CONSTABLE - SICKNESS AS

AN EXCUSE.

ture which were ever reported . Each and future promise of the college to cannot relieve him from the results of 213. Andrew J. Roberts v.William

speech is prefaced with a concise state- believe that it would aid in rendering his own folly . Parlin , et al. — Appeal from Mason.

ment of the facts in the case, to enable Chicago the legal centre of the coun. 200. - Henry Schwabacker et al . v. Em Opinion by SCHOLFIELD, J. , Reversing.

try . The offer was accepted with ory L. Rush et al.---Appeal from MC- REQUISITES OF

the reader to better understand the ar. thanks, and aresolution adopted that
UNDER

Lean . - Opinion by Scott, Ch . J. , af STATUTE OF 1872.

gument which follows. In some in the Callaghan prize of $100 be pub firming. STATEMENT. - Suit on official bond,

stances extracts from the pleadings or lished as one of the regular prizes EVIDENCE REQUISITE IN ATTACHMENT, AS TO dated April 8, 1873, in the following

testimony are given,butin all cases the ofthe college. The Horton prize of $50 INTENT TO DELAY, ETC.,CREDITORS - FRAUD. form :

learned editor has kept brevity and con - topic, which was awarded for the first in which the affidavitalleged, that with the firstday of April, 1873, elected con

STATEMENT. - Attachment against Rush , “ Whereas, Andrew J. Roberts was on

ciseness constantly in view. In addition time at the last commencement,called in two years defendant fraudulently stable for the town of Manito, county of

tothe statementsof cases, notes are ad forth from the students several highly conveyed and assigned theproperty at- Mason, and State of Illinois ; Now, there

ded to aid in a fully understanding of meritorious efforts, though it was an tached, with intent to hinder and delay fore , we, Andrew J. Roberts, as princi

nounced too late in the year to admit of creditors. Held, that if the sale called pal, and John C. Rocker and M. W. Rog

the text, or to elucidate someobscure full preparation for the contest .The in question ,was a fair transaction on a ers, as securities, jointly and severally,

reference, but in no case has the text Callaghan prize willadd zest to the ex : valuable consideration, the attachment agree to pay to each and everyperson

been altered. Mr. High in concluding aminations of the coming college year, cannot be maintained under that alle

his preface says, “ theextentandvarie- and will stimulate the class of 1877 to its gation, even if there had been no suf- sumsof money as the said constable
utmost efforts. Two other prizes are ficient delivery to pass the title to the may become liable to pay on account of

ty of the topics covered by these under consideration , and will probably purchaser, as against execution creditors any execution which shall be delivered

speeches, the vast research and fertility be announced before the opening of the of the vendor. Under the allegation to him for collection , by virtue of his

ofgenius which they display , not less termoreSept 16; next oneofthese the fraudulent intent must be proved, office ;and all such damages as each and

chantheir lofty eloquence and anardent willbefor highestlegal attainments in andtheassignmentofthepropertymust every such person may sustain by rea
the junior class, and the other for orato be actually fraudulent, to maintain the son of any mal-feasance, mis-fearance, or

love of liberty manifest throughout them ry in either class. attachment.

all , fix their place as legal classics, to

non -performance of duty on the part of

which the lawyer will forever turn with

203.—John H. Francin v. Peter Kerker. said constable." Held,

SUPREME COURT OF ILLINOIS .
-Appeal from McLean . Opinion by 1. That, although under the law of

increasing delight.” BREESE, J. , reversing and remanding. 1861, this bond would have been valid

REPORTS OF CASES ARGUED AND DETER ABSTRACT OF OPINIONS FILED AT SPRING- DISTRESS FOR RENT, WHERE PREMISES SOLD and binding as a statutory bond, yet,by

the art of July 1 , 1872, superseding the

MINED IN THE SUPREME COURT OF THE

STATE OFWISCONSIN ,with Tables of the

FIELD, JUNE 30Th, 1876. STATEMENT.— Distress forrentin $640, former, it is providedthat “ every con

Cases and Principal Matters. O. M. 185.—Louis Farndenstein v. Calvin D. for a leaseoffarm . During the term duties of his office, shall execute andde

Conover, Official Reporter. Volume McNear, etal.- Appeal from De Witt
. thelandlordsold the farm ,andthen livertothecounty clerk of theproper

XXXIX ., containing Casesdetermin --Opinionby CRAIG, J.,reversingand afterwards instituted theseproceedings county, withintwentydaysafterhis

ed at the August term, 1875, and the remanding. to collect arrears . Defendant pleaded a

January term , 1876. Chicago : Calla set-off of $ 5,000. He made noattempt clerk ,with two or moregood and suffi
election , a bond , to be approved by said

ghan & Company, Law Publishers. to prove the plea, but was permittedun cientsecuritie

1876.
in the sum of not less

der it,against objection , to show the sale than $ 2,000, nor more than $ 10,000,con
STATEMENT. — McNear, as constable,

The mechanical execution of the vol having an execution, was notified that of thefarm -- alihoughthepurchaser ditioned that he shall faithfully dis

ume is excellent, and reflects credit up ata certain date, the defendant inthe bad neither received nordemanded any charge the dutiesof his office, etc. The

onour Chicago publishers from whose execution
(who lived in another county purchase.m.Hela.had he attorned to the said bond shall be made payable tothe

house it emanates. They fully appre- property, subject to execution. The de.

1. Thata plea of set off is an acknowl- people of the State of Illinois."

As there was no compliance with this

ciate the necessity of having the opin. fendant remained severaldaysin the edgment of the justice ofthe plaintiff's
ions of a court of last resort of a State, county, but no levy wasmade. On the demand, and where it fails in theproof, statute therein, the bond is invalid as a

placed in the hands of the bar as soon trialof suituponthe official

bond, against the judgmentmustbe for the plaintiff's statutory bond.

2. Nor is it a good common law bond,

as possible after they are delivered. The allowed to allege and prove in excuseof
the objections of plaintiff, McNear was 2.Asthe defendant had not attorned there shall be an obligee, as well as anbecause therein it is indispensable that

present volume contains all the cases hisnon-action,that he wassick at the to thepurchaser,he could not denybis obligor, andthatit shall be for thepay.landlord's title, nor interpose any mat. ment of a certain sum of money,
not previously reported , which were time with chills and fever. Held ,

ripe for reporting on the 6th of June

1. That as to the official acts of the ters between his landlord and the pur.
3. Nor is it good as the evidence of a

constable, his official bond, and the chaser, as a defence.

last,includingall those finally deter- statute in force when it was executed, 208. Delinquent landsof Ford County, contract enforcible at common law , be
mined before that date ; in accordance must be taken to be the contract between etc., 1874v.ThePeople, etc.— Appeal cause there is the absenceofnecessary

from Ford . - Opinion by SHELDON, J. ,
parties ; contracts cannot be made by

with the views of the court, where there him and his sureties on the one hand , ono party alone.

affirming.
4. The bond cannot be enforced inwas oral argument in the Supreme Court, and the public on the other .

the counsel who appeared there, are formance of a constable's duty, since he
2. Sickness is no excuse for non -per- REQUISITES OF PROCEEDINGS TO SELL LANDS any way , but is void.

alone named in the report of the argu- could turn the business over to another
214 .-- Jerome B. Massey v. William S.

Hardin . - Appeal from Mason . - Opin
ment ; where submitted on briefs, the officer, if unable to attend to it himself ;

names of counsel are given as found or, atleast, could notify the plaintiff in STATEMENT .-- Application for judgment
ion by CRAIG , J. , affirming.

upon the briefs. The opinion of the could take the necessary steps.

TORECLOSURE OF CHATTEL MORTGAGE- ES
execution and the J. P. , so that they against delinquent lands. Jaines Mix

(the real appellant) filed 36 objections,

court refusing to admit Miss Goodell to Herein , Dickey, J. , (Scott, Ch. J., con- of which only a few were considered by STATEMENT . — Appellant foreclosed a

the bar, the propriety of rendering which curing with him ) concurred with the the Supremecourt, as conclusive of the chattelmortgage on personal property of.

the newspapers have hardly ceased to dis. other judges in reversing this case ; but case . appellee, who had executedthe mort

thought the rule that sickness could not

cuss, is here given in full, and occupies excusethe non-performance of an of

It was insisted that it was incumbent gage, and at the sale bid in the property

on the People to show a compliance with and left it in charge of appellee. A part

fifteen pages. In Siegbert et al . v Stiles, ficial act,was stated too broadly by the all the various provisions of the statute of the stock died, part was sold on at

it is held , under the Wisconsin statute, opinion in the case . under which the objections were made. tachments against appellant, and the re

that commercial paper maturing on Sun. 196. - Joseph R. Shaw et al. v. The Wil

Heid, mainder sold by appellee to pay him for

day , or on a legal holiday, becomes due

That the collector's report of the list of keepingthe property.
son Sewing Machine Co.-Error to

on the next preceding secular day ; and

McLean.- Opinion by DICKEY, J.
, af delinquentlands makes a primafacie Appellant claimed that the foreclosure

firming.
case ; and devolves the burden of proof sale was not absolute, and was not in

by analogy to this statute, where any
upon a contestant. tended to transfer the title ; but only to

SURETIES' LIABILITY UNDER SPECIAL STIPU

other contract, by its terms, matures on
It was objected that the record showed continue the lien until he should suc

no sufficient advertisement nor certifi- ceed in borrowing money for appellee.

a Sunday , it will be held to mature on
STATEMENT. — Appellee, constituting cate. Held , Appellee maintained that the sale was

the next preceding secular day. Shaw an agent for selling machines, That, as the clerk bad certified that absolute. Held,

In Hopkins v. Hopkins, it is held, that took from him a bond, with security, the newspaper containing these was 1. That it was a question of fact for

in actionsfordivorce ,the courtsof Wis- Dunlap) which provided :Theunder- lost
, and as the bill of exceptions states the jury,whethera note is satisfied by a

sigoed agreeand consent that the Wild that the paper showing the publication sale ofmortgaged property .,

.consin have no authority to take the cus son Sewing Machine Company may, in of the delinquent list, with certificate, 2. Appellant cannot be allowed to say

tody and control of the child from both their discretion, take and receive from was given in evidence, the presumption that he did not conduct the sale accord

parents, and give it to a stranger.
said Shaw any security whatever at any is that the advertisement and certificate ing to law , and that he did not, in good

time, and grant any extension to said were sufficient. faith , bid in the property at the foreclo

The Flush TIMES OF ALABAMA AND MIs. Shaw, without in any way affecting the It was objected that it did not appear sure sale . He is estopped by his own

SISSIPPI . A series of sketches, by Jo- liability of the signers hereto, or either the collector filed with the county clerk conduct ; and must be held to his en

seph G. Baldwin . Eleventh thousand. of them, or discharging, or releasing of the list ofdelinquentlands five days be gagement at the sale.

San Francisco : Sumner,Whitney & them , or either of them , from the obli- fore the commencement of the term , as 180.-- John Jones v. John Warner. - Ap

Co. , 1876. gation of this bond." required by statute . Held,

This is a neat yolume of 330 pages. It Shaw , becoming delinquent in pay . The presumption is that the collector
peal from De Witt.-Opinion by WAL .

contains sketches of lawyers and anec. ment to the amount of over $ 1,000, the performed his duty in this respect.
KER, J. , affirming.

It was objected that the form of the SUIT ONcompany settled with him , and took his

dotes relating to legal matters, some of note payable in six months, with inter- judgment entered, varied from thatpre -LACHES OF GRANTEE - CONSTRUCTION OF

which are quite amusing. est. Suit was brought afterwardson the scribed by the statute. The statutory
OF JUROR'S

bond. Shaw was not served, and Dun form is, first, a judgmentagainst the land

lap, the surety, pleaded to the declara- for the taxes ;and then an order for the STATEMENT. —r . - Appellant took a deed of

ENDOWED LAW PRIZES. tion
sale thereof for the taxes. But herein warranty from appellee, of lands in Mis

At a recent meeting of the board of It was strenuously maintained thatthe the form of judgment against the land souri, which he failed to have recorded .

management of the Union College of settlement with Shaw released the ob- was omitted, and only the order enter. Afterwards, a decree was made in the

Law , acommunication was received from ligation of the bond ; but held , ed . Held , county where the land was situated , di

Callaghan & Co. , whereby that firm pro That this might have been so, if the That this was a substantial compli- vesting appellee of all title in this land ,

posed to permanently endow an annual surety had not expressly stipulated that ance with the statute, since the order under a bond he executed to one De
prize of $100 to such member of the he guarantied not only present, but all amounted to a determination of what varel , more than two months after the

graduating class of each year as should future liabilities , and that the taking of was the amount of taxes due upon each date of the deed to appellant. Service
be found by a committee of attorneys to other security or granting extension , tract, and an order of sale thereof for was by publication . Appellant brought

have attained the highest proficiency in should not release the obligation of the the payment. Held,
suit on the covenant of seizips and

his legal studies. The letter accompany- bond ; and , although it seems to be a Also, that costs may properly be taxed good right toconvey, and also general

ing the proposal stated that the donors very improvident act for the surety to against a contestant failing to make good warranty: Held,

were attracted by the past success enter into such a stipulation , the court | his objections. 1 , That these are covenants in presenti,

TO PAY TAXES - CONTESTANTS -- BURDEN OF

PROOF - PRESUMPTIONS - FORM OF JUDG

MENT

TOPPEL OF MORTGAGEE THEREIN.

LATIONS.

COVENANTS IN WARRANTY DEED

COVENANTS - IRREGULARITY

CONDUCT.
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HUSBAND -SERVICES OF HUSBAND AS

AGENT IN REGARD TO SUCH PROPERTY .

TOO LARGE A BID AT A JUDICIAL SALE BY A

STATUTE OF FRAUDS-SIGNING-DAMAGES

ON FAILURE TO FULFIL A BID FOR LANDS

amount of the first bid , he is liable to 224. - William H.W.Cushman v. Frank property. And these notes which he neither the constitution nor the statute

and if broken at all , are broken immedi- and whether there be one or more occu- he offered to share with appellee ; but First. — The constitutionality ofthe act

ately on the delivery of the deed . pants during the seven years is immate which appellee refused to receive, but of the GeneralAssemblyofthe State of

2. If, afterwards,the grantor sells the rial,provided they are connected with fileda bill for an account, underwhich Illinois,entitled " Anact to provide for
land again ,andthrough the negligence the sametitle, and holdunderonean- it was decreed thatappellant payhim the construction and protection of drains,
of the grantee the subsequent sale is al other in succession , or for each other." one half of the entire amount deposited ditches, levees, and other works, ” ap

lowed to take effect, he is without reme . 4. Where there is a contest between to thecredit of the firm . It wascon proved April 24 , 1871 .

dy on the covenants of seizin and right a purchaser under a senior judgmentand tended that the appellant, by these Second. — The power of the commis
to convey. a purchaser under a junior judgment transactions, had appropriated andcon- sioners to construct a levee as a princi

3. Underthe covenant ofgeneralwar against thesamedebtorand owner, and verted themoneytohisown use. Held, pal work .
ranty, it must be shown that the cove- then the latter lets the land to the debt That there was no act or intention of

Third . — The power of the commission
nantee has been evicted by an outstand- or as his tenant, the possession of the a conversion of thefunds ; that either of ers to issue bonds directly to thelabor.

ing title,andnot by his own acts orneg- latter is adverse as tothe formerpur. the parties had a right to draw them for ers in payment of labor .

ligence; or, that he is unable to obtain chaser, and is a possession by tenant of the use of the firm ; that appellant had

possession under the title derived from the latter purchaser. a right to do so in order to compel his
Our inquiry will first be directed to

covenantor, by reason of the fact that 6. Where, between the latter pur partner to suefor the settlement rather the second proposition, viz : Have the

the title he'has received is inferior to the chaserandtheformer owner, there isa than do so himself; that there was noth commissioners any rightful authority

titleunderwhichthe land isheld ad contract ofsale,underwhichtheformer ing done by appellant thatcontributed underthe statute to construct a levee as

versely . An exception to this may be owner enters into possession under the to the loss by bankruptcy ; that the pre
a principal work, independently of a

wherethe covenantor,by his prioror contract, the possession, on thesame sumption ofa settlementwith the bank system of drainage ?. That section of

the statute under which the construction
subsequent acts , defeats the title he has principle, is that of the vendor. By the ers by taking the drafts, was fully ex .
covenanted to warrant and defend. purchase,he recognizes the vendor's ti- plained and rebutted ; and that, there ofthelevee in this case was undertaken ,

impeachable,underthe general doctrine for the recovery of the possession by the part ofappellant as thatplacedupon him desire to construct a drain or drains

4.But the Missouri decree mightbe tle, and,likea tenant,in all proceedings fore,there was no such liability on the provides that wheneveroneor more

that a judgment or decree is only prima vendor, he is estopped from disputing by the decree of the court below.

facie evidence of facts recited beyond the his title . He enters and holdsunder the 226.— James Gill v. Clinton Woods, tural and sanitary purposes, they may
across the lands of others for argricul.

State where the decree was rendered.- title of the vendor, and his occupancy Adm'r, et . al.- Appeal from Clark.

But if the decree was fraudulent, it is subservient and subordinate to that Opinion by SHELDON , J. , affirming.
present a petition to the county court,

would give plaintiffno right of action title ;and,from this relation,andforthe SEPARATEPROPERTYOF WIFEBY GIFT OF with a description of its ortheir startsetting forth the necessity of the work ,

on the covenants in the deed. In im same reason, his possession becomes as

peaching the decree, no especial plea fully that of the vendor as does that of ing points, route and terminus, and

was necessary, the fact being merely the tenant become that of the landlord .
STATEMENT.-Suit in chancery to recov .

then it is added : “ And if it shall be

matter of evidence. 6 . Where, in such case, the vendee er certain moneys, notes and property, " the lands of such petitioners, that a
" Jeemed necessary for the drainage of

5. Where it is apparent that no harm dies, leaving his tenant in possession, claimed to belong to the estate of Ro

“ levee or other work be constructed ,
could have proceeded from the irregular and the widow takes only such control as sanna G. Gill, deceased. She and appel

conduct ofa juror,a verdict willnot is temporary ,andwithout making any lant weremarried in 1853 – she being orth a general descriptionofthesame," the petitioners shall so state , and set

thereon be setaside, even if permitting claim on her own behalf, and turns over then a widow - and owning 80 acres of

the irregularity mightbea properground thepossession to the vendor,there isno land in fee ,and 40 acres life estate, as Sec. 1. This statute was evidentlypassedas proposed.” R. S. 1874, chap. 42,

for punishing the officerhaving the jury break thereby in the continuity of pos- dower, and some household property

in charge. "session, as to the vendor ; and he can Appellant never claimed his marital which declares : “ The General Assemin view of that clause of the constitution

claim the benefit of the statute.
rights, but tbe property was kept sepa,

216. Elizabeth Work v. John Cowhick , bly may pass laws permitting the ownAdm'r, etc. - Appeal from Scott. - Opin 219. – James H. Roberts v .George R. H. rate, theland was rented separately, and
ers or occupants of lands to construct

ion per curiam , affirming ; DICKEY , J., Hughes et al.- Appeal from "Cook. when appellee sold . the grain proceeds,
" drains and ditches for argricultural

concurring, placed his decision on dif Opinion by Scott, Ch . J. , affirming.
he gave her the money. The decision

rests on grounds prior to the act of 1861.1 " of others." "Art. 4, Sec. 31, Const. 1870,
" and sanitary purposes across the lands

ferent grounds.
Held ,

JODGMENT CREDITOR, NOT RELIEVABLE. 1. That, in equity, a gift from the hus . the law enacted conform to the constiApparently an effort was made to have

Held, That where an equity of redemp- band to the wife will be supported, even tutional provisions in every particular.

AT ADMINISTRATOR'S BALE. tion has been levied upon, on a judg. where no trustees are interposed.
Hence it is declared the work to be done

Held, 1. That where, direcily after a ment against a mortgage, and one bids
bid at an administrator's sale of land, atthe sale without thinking of,orknow andcircumstances as well as words -that for agricultural and sanitary purposes,

2. The gift may be inferred from acts is the
construction ofdrains and ditches

the administrator draws up a deed and ing of, the existence of the mortgage, is by some clear, unequivocal act of the and if it becomes necessary in the con

signsit, and the bidder signs a note,and thoughonrecord , and bidsan amount husbandbywhichhedivested himself struction of a system of drainage thata

both are left with a third party , with di- much too high for the interest sold, he of his property and engaged to hold as

rections to deliver the deed when the hasnostanding ina court ofequity to trustee for the separate use of his wife, makethat system available, such levee
" levee or other work” be adopted to

was given ,and a mortgageexecuted and was hisownnegligence merely, in not in confirmation, as also English deci- theprovisions of the statutes. Butitis
requisite personal security on the note apply, for relief. from his mistake. It (Several authorities of otherStates cited

or other work may be constructed under

delivered on the land,as required bythe examining the records, which caused sions.)
nowhere intimated the owners or occu

conditions of sale ; this is a sufficient his loss, and herein the doctrine ofcave 3. Herein the separation of the rents,

signing under the statute of frauds, to atemptor fully applies .Andit makes
no and hisdrawing up the notespayableto provisions of this law, the

buildingand

pants of lands may undertake,underthe

bind the parties. difference that thebidderwas the judg. her when she loaned the moneyderived maintenance of an immense levee,on

2. Where the bidderthen fails to fulfil ment creditor himself, for whom the therefrom, were acts conclusive of the the borders of a river not connected

the conditions, and the land is after. levy was made. intention to treat this as her separate with any system of drainage by ditches;

wards a

lin Oliver. - Appeal from McLean.
decreed to deliver up were of

make up the loss. character.
Opinion by BREESE , J. , reversing and

He having thus divested contemplates any such work . Whatwas

James W. Martin v. S. Corning Judd.— remanding.

himself,in her favor,of the title to the intheminds of the framers of thecon

stitution and the legislators who enacted

Error to Fulton. - Opinion by CRAIG, TRESPASS ON SWAMP LANDS - PRINCIPLE OF And where he had separate grain rents must have been the drainageoflandsby
property, could not again reclaim it.

the law in pursuance of its provisions,

J., affirming.
at the time of her death, on lands, and

STATEMENT.POSSESSION UNDER LIMITATION ACT OF 1835 - Appellee purchasing afterwards sold these, he could not be issaid in the statute on thesubject ofa
means of drains and ditches, and what

swamp lands from Livingston county, allowed to retain the money:

and failing to make payment, the con: 4. Notwithstandingthe gift is void at nection with a system of drainage in thatGENERAL CONSTRUCTION OF THE ACT .
levee or other work , ” is always in con

tract of purchase was rescinded, and the law, yet it will be upheld in equity, when mode. The work outlined by the con

Held , 1. That, under the limitation land resold to appellant. Afterwards, the gift is complete and the setting apart stitution and the statute is comparative.

act of 1835, the seven years actual resi- appelleeemployed a large numberof of the grain executed his intention,and ly insignificant, and may be done at no

dence on the landof which the title is choppers and cut timber off the land, made the gift therein complete.

deducible ofrecord according to the knowing that appellant had the legal

terme of the act, may be by tenant, as title. Šeld ,

5. Nor can appellant be allowed for great cost ; but that which is undertaken

services in takin care of the separate on the banks ofthe Wabash river ofmany
in this case, is the construction of a levee

well as in person . That, wbile it is necessary in order to property , unless it appears that, at the

firmed by the decisionsin the State of statute against thus cutting timber, it were intendedto be charged for and tem of drainage by drains and ditches
2. This constructionof the law iscon . subject any one to the penalties of the timethe services were rendered, they miles in length ,andestimated to cost a

Kentucky, from whichState the law of mustbe proved that heknew the land were not gratuitous.

1835 was derived , it being a familiar rule
was not his own , and that he did not

was planned or deemed necessary for

of law that where one State adopts a merely cut timber honestly believing sel, took no part in the decision .]
[ SCHOLFIELD, J., having been of coun

agricultural and sanitary purposes. The
statute in force in another, which has the land to be his after taking reasonable representation to the county court is the

been construed by the courts of the State pains to ascertain his boundaries; yet, lands of petitioners are subject to over

where the statute was in force, the act is as all the circumstances in this case tend
SUPREME COURT OF ILLINOIS. flow from the Wabusb river, that their

adopted with the construction given it to show appellee committed a wilful
JANUARY TERM , 1876.

fences and crops are liable to be swept

by such courts.
trespass in the cutting, he is liable to the away and destroyed by such overflow ,

3. In Kentucky, it has been decided penalties of the statute. WILLIAM UPDIKE, et al., v. ANDREW J. WRIGHT. andthat the same can be preventedby an

that, under the occupying claimant's law , earth work levee. The undertaking is

where a tenant occupies a portion ofthé 225.--Joseph C.Morrisonv . James.C. DRAINS AND LEVEES: ACT UNCONSTITU- one ofgreat magnitude, and will require

time, and then the landlord comes in , Smith . - Appeal from McLean. - Opin . the expenditureof large sums ofmoney.

immediately on the expiration of the by WALKER, J. , reversing and remand. HELD , That commissioners appointedunder the The assessment on complainant's lands

term , he should be " permitted to avail
ing. provisions of theact, bave no rightful authority is over $ 10,000, and the allegations in the

under the statute,to construct a levee as a prin- bill is thatunless all future assessments
bimselt of the protection which the stat STATEMENT. - These parties being part- cipal work, independentlyofa system of drain

ute would have afforded thetenant, had ners, deposited money with bankers. age,norcan they, under the staiute,at the ex . proposed to be made be arrested , the

he continued his possession ; in thesame There being somedispute between them , pense of land owners,erect and maintain atgreat levee will cost morethan the land is

manner that a vendee is allowed the fearing that appellee would get control river subject to overflow,when such levee is not worth. Any construction of the statute

benefit of the previous possession and of this money, and thus compel him to connected with any system of drainage by that would warrant the owners or occu

settlement of his vendor. The design sue for a settlement, appellant went to
ditches .

Thatthe General Assembly possesses no power,
pants of lands to enter upon such an im

of the statute equally requires the pro. the bank to draw it himself. But one of under the constitution , to vest the commissioners mense and costly work, seemsforced and

tection of thelandlord who comesin af- the bankers said he couldnot pay it, but or juries, selected by the county court,with au- unreasonable. It is only in connection

terthe tenant's time may have expired , would give him a draft, on abank in thority to assess and collect tages or special as with drainage for agrieultural and sani

and, therefore, an interpretation of the Chicago, but told him he had no funds The General Assembly has power, under the tary purposes, that " levees or other

statute, according to its spirit, is , that there, and it would not be paid if pre- constitution ,to vest cities ,townsand villages only works" may be undertaken as auxiliary

the settlement and possession of the sented . But tocontrol the funds as to with power tomake localimprovements by special tothe damage of the lands. Ouropinion

tenant should ensuetothe benefit ofthe appellee, he took the draft, giving the such improvement. All other taxation must be is, thisis the only, construction the stat

landlord and be accorded him . * banker his check . Afterwards the bank uniformin respect to personsand property with ute will hear consistently with the con

The actual occupancy of the land by failed, and appellant returned the draft, in thejurisdiction imposing the same. stitution , otherwise one owner whose

settlement of seven years, under a title the firm receiving credit for the amount SCOTT J.-It is stipulated the demurrer lands are subject to overflow at certain

deducibleof record, constitutes thebar on whichappellant receiveddividends to the bill in this caseshallraisethe fol- seasonsoftheyearfrom a river,could

which the statute intended to provide ; from the assignee in bankruptcy , which I lowing questions, and none other : set in motion the proceedings for the er

LIABILITY

AND ACTUAL RESIDENCE BY TENANT --
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was

was subject to the future limitation
that to any occupant as wellas the owner of Ayer & Co. of $ 39,250 , giving thenote of

towns and villages with power to make sist the application, or may contest
the whether B. F. Renick , as executor of T ' | Cecessary to enable him to use all the

powers unlimited and unrestricted , to be necessary to discuss the other branch / The billwas therefore dismissed .

ection of a levee sufficient to protect his or the juries selected, nor the country the amount of $ 39,250 each,one ofwhich made” -examination of applicants for
lands, no matter how expensive, and court, are such bodies as under the con was held by Ayer & Co., and the other license to practice in the courts of this

have the costs levied upon lands of oth- stitution may be given power to make by the Westborough Bank, under the State. The next examination will be

ers in the vicinity which commissioners local improvements by special assess- following circumstances : In 1872 Job

appointed by the court might deem ments or special taxation upon contigu- R. Renick held the title as naked trus .

on Thursday, the 14th of September.

benefitted by the improvement. Such a ous property .
tee of the W. 1 of the S. W. 1 of Sec. 10, Applicants will do well to remember this

work can not be said to be draining There is still another consideration 39, 13. It was claimed by the complain fact, and not wait till Friday, and find

lands by drains and ditches over the that has an important bearing on the de- ants that it was held for the estate of the examination was concluded on
lands of others, nor is such a levee in cision of the case. The clause of the Renick Huston, who died in 1864, leav

any just sense in the language of the constitution we have been considering, ing a will , Thomas T. Renick being the

Thursday.

statute “ necessary to the drainage of the like that of the constitution of 1848, executor. J. R. Renick held theland in

lands." The work of constructing a must be understood in the light ofthe trust forT. T. Renick to theextent of TRESPASSING IN COAL MINES

great levee along the banks of a river decision of this court as forbidding the certain outlays and expenses which had
MEASURE OF DAMAGES.

subject to overflow , which defendants General Assembly from imposing a bur- been incurred by him about the prop OTTAWA, Ills. , July 31 , 1876.

are aboutto do, is not embraced within den by taxation upon any locality with erty to the amount of from $20,000 to An important case affecting the inter.

the provisions of the statute ,and is there out the consent of the citizens affected. $ 30,000. In July , 1872, T. T. Renick ests of coal miners and owners of coal
fore, without authority of enabling law. Under this law the people whose prop- made a sale of the land to J. D. Harvey , lands has just been terminated in the

erty is subject to taxation or assessments, and J. R. Renick executed a conveyance Circuit Court of this county. The case

But the aecision may beplaced onthe have never given any consent to it, if therefors One-quarterof thepurchase involvedfrom$60,000 to $75,000 in
other ground indicated ; that the Gen we exclude those who may have signed price was paid in cash, and for the re money, but much more which might

eral Assembly possesses no powerunder thepetition addressed to the county mainder notes were givento T. T. Renick beinvolved in damages real, conse
the constitution to vest the commission court. No opportunity was 'afforded for $ 39,250 each , due in one, two, and quential and vindictive, or in the way of

ers or juries selected , or the county court, them to do so, nor does the law make three years, secured by trust deed. In punishment. The case that of

with authority to assess and collect taxes any provisions forsubmitting the ques. 1873, Ť. T. Renick died in Ohio,leaving Mathiessen& Hegder, the well known

orspecial assessments for the contem . tions to a vote to ascertainthewillof a will in which he made B. F.Renick Zinc firm of La Salle v. TheNorthern

plated improvement,section 5, article 9 those whose property istobesubjected executor. Prior to his death he became Coal and Iron Company, ofLaSalle.
of the constitution of 1848, wbich de to this localburden. It is imposedupon a partner in a manufacturing businessat The Zinc Company claimed that the

clared, “ the corporate authorities of them under the statuteby the decisions Canton, O.,and in thewill he bequeathed Coal Company had undermined grounds

counties,townships,school districts of thecounty court, obviously that sec- the interestinthe business to B. F of the plaintiffs, in gettingcoal. The

“ vested with powers to assess and col. General Assembly may
cities, towns and villages, may be tiou ofthe constitution that declaresthe Renick for the benefit ofhimselfand proofs wereagainst the defendants,and

“ lect taxes for corporate purposes ; euch

pass laws, per certain nephews and nieces, with a di- conclusive. The rule of law laid down to

"mitting the owners or occupants of rection to continue the business, and the jury by Judge Leland, viz : “ The
“ taxes to be uniform in respect to per lands to construct drains or ditches for manage and control the same according rule ofdamages is that the value of the

sons and property within thejurisdic; agricultural and sanitary purposes," to his discretion so long as he should coal mined is what it is atthemouth of
“ tion of the body imposing the same,'

was always construed by the decisions erty is to be taxed may have theright
implies that the community whose prop- think best. the shaft, less the expense of transport

ofthis court as a limitation upon the of election in thematter. Otherwise an Renick, B. F. Řenick purchased thein- of the shaft,”leftonly the question
of

Subsequently to the death of T. T. ing it from the place mined to the mouth

powers ofthegeneral assembly to grant owner's burden may be' imposed upon terestof oneof the partners in the bus- damages,which the jury.fixed at $ 25,

the right to assess andcollect taxesto them withouttheir consent ,and such iness at the time of T. T. Renick's death,, 000. The defendants claimed that the

anyother thanthecorporate or local proceedingsmight be had as wouldre- and the firm name was changed from rule of damages should be so much per

auihoritiesofthe municipality ordis- sult in the deprivation ofproperty. How Tower,Claassen & Co.,to B. F.Renick & acre inthecoal, vein,according tothetrict to be taxed . Board of Directors v.

Huston, Jan. 7, 1874 ;Howardv. The construct drains and ditches, unless continued the same as before. A con Trespassers in coal lands of another
St. Clair & Ill . Levee and Drainage Co. , some election is guaranteed to them ?

51 Ill . , 130 ; South ParkCom. v . Solomon ,

siderable indebtedness existed at the should take-warning.

51.11. 37 ; Gageu .Grabam ,57 Ib. 144 ; tary action . Illustration willmakethe time of T.T.Renick’s death, against the

Hesler v.Drain Com . 53 Ib. 105.It was inconsistency of the present lawappar. Renick, in May ,1875,obtained a loan from
firm of Tower, Claassen & Co.,and B. F.

also held that power in the Legislature ent: Forexample : the privilege is given

LVI. NEW HAMPSHIRE.

We are Indebted to John M. Shirley ,

assessmentscould not be imposed upon county court. Should the construction whichwas tobecome due July 14,1874. the 56th volume of New HampshireAscocam burden of metaxationofspecial land, of presenting petition to the the note of Harveyforthe sameamount, oficialReporter, foradvancesheetsof

a locality withouttheconsent ofthe contended for prevail, a tenant residing In June, 1875, B. F. Renickmade a loan Reports.

of the Constitution of 1870, upon this uponland adjacent toariversubjectto of $ 30,000 from the First National Bank

subject provides, “ The GeneralAssem . under decision of the court, the workof F. Renick & Co.,secured by the note of
overflow , might present a petition , and of Westborough , giving the note of B.

blymay vest thecorporate authorities erecting a levee miles in length and cost. Harvey for $ 39,250, fallingdueinJuly,

Stevenson v . Wiggin , p. 308 .

In a warranty deed of land was the

tomake localimprovementby special teredTupon, andtherespensesassessed 1876. Both these notes,od bad following clause :*Alsoconveying the

contiguous property or otherwise. For hver thatmightin any degree bedeem- period of two years frame thetime when thesprings on said Clement's (the gran

all other corporate purposes,allmunic. edbenefitted.An intention to confer they respectively fell due.The questions raised were,first, as to tor's ] land, easterly and above the afore

authority to assess and collect taxes, whowouldhimselfben eubject to none of whetherI.C.Ayerbe coilerecharges to conductthe same by aqueduct to said

butsuch taxes shall be uniform in re theburdensimposed ,ought nottobe ble with notice oftheequities aslin care premises,foralluses orpurposes for

"spect to persons and property within imputed to the Legislature. Any laws taken by them , they having taken it af

" the jurisdiction of the body imposing not permitting an election as to the pro- ter its maturity. Second,as to the eslevereld, that the grantee was entitled to

take allthe water from the springs, pro

constitution, like that in the constitulous and within the inhibition of the rate ofT. T. Renick, whether. B. F:Ren- vided the same was ingoodfaithre

tion of 1848,must be construed asa constitution. It does not militate against ick,as executor, badany righttodispose quired foruseonthe granted premises.

limitation on the power of the legisla. this construction that the landowner ring of them by him as such executor Held , that the grantee was entitled to

ture. Giving it that construction, the make such reasonable arrangements

GeneralAssembly can only vest cities, whenthe petition is presented and re- gavenotice to Ayer &Co.,and thebank aboutthe springs as were reasonably

local by assess

ments orspecial taxation upon contigu- made ; whether the contemplated work

assessment upon his property when
T. Renick, had power, under the will , to

ous property benefited by such im . shall be undertaken and his property in which T. T. Renick was partner be
put

in additional assets into the business

provement. By
necessary implica subjected to taxation, is not made to de

Pingree v. McDuffie, p. 306 .

tion it is inhibited from confering pend upon this election but upon thede.
fore his death .

thatpowerupor othermunicipalcor cision ofthe courts. Itwould be a sole point, Ayer & Co.,having fully informed of access to theremainingland.Held,

A party having conveyed a portion of

The Judge held that as to the first hisland overwhichwas the only means

porations or upon private corporations, cism to call that privilege an election.

only cities , towns and villages are within

themselves that the makers of the note

In the case at bar thisimmensework, claimed no equities then against them ; remaining land wasreserved.

that a right ofway by necessity to the

the constitutional provisions, and al- which, ifcompletedon the plan propos- and stating that they expected to payit

though other municipal corporations ed , will subject all the property in the when due, Ayer & Co. were notbound GUARDIAN JURISDICTION OF

maybe vested withpowers to assess and vicinity that in the judgmentof the com- to enquire as to any further equities.

collect taxes for corporate purposes, missioners or juries selected maybe ben. As tothe second point, the Judge said

the limitation is absolute ; such taxes efitted , to a heavy and burdensome tax .
Critchett v. Hall, p. 324.

shallbe uniform in respect to persons ation ,'was commenced under the deci.the executor had the samelegal power The jurisdiction over the settlement

and property within the jurisdiction im- sion of the court as to its propriety,and over thenotesto transfertheminthe

pointingthe same with equal proprietynot any election
of the people upon way he did that T. T. Renick would

have of guardian's accounts is in theprobate

this clauseof the presentcons
titution, whom the

burden will fali

. Ducha lapon had if he had lived . Lastly, as tothe court. Thedeclaration in an action in

like thesame provisions in the former in contraventionwiththeconstitution, as power ofthe executor, itwas held thatfavorofa ward against his guardian,or

constitution,must be regardedasrestrict- well as with the plainest principles of the powers under the will were ample, ofaguardian against his ward, must

ing the General Assembly in conferring right and justice. Theformer decisions and that theexecutorhad the rightto show that the account has beensettled

thepowertolevyandcollecttaxes ofthiscourt,citedsuprasustains this use any assets that came into hishands inthe probate court.
FROM STRAFFORD PROBATE COURT.

either general or special, to themode and
which belonged to the estate in payment

construction .
manner therein indicated. We do not

of the debts against him , or the firm

Entertaining these views, which areunderstand the Legislature possesses conclusive of the whole case, it will not debts , and in protection of thebusiness. Brigg8 v. Wiswell, p. 319.

The court, upon a proper case being

invest whomsoever it may choose with of this case suggested.

MILLER & Frost for Complainants.
made, may permit the plaintiff to file &

authority to assess and collect either
The decree will be affirmed .

Goudy, CHANDLER & SKINNER ; BONNEY, new or additional bond , so that the secu

special assessments or taxes for every
FAY & Griggs, and LAWRENCE, CAMPBELL rity may be doublethe actual value ofDecree affirmed .

conceivable purpose. As we have seen ,

& LAWRENCE, for Defendants.
the property replevied.

oply cities , towns and villages may levy
The plaintiff alleged in his writ that

special assessments or special taxation RIGHT OF EXECUTOR TO TRANSFER NOTES
the value of the property replevied was

TIME OF EXAMINATION OF APPLICANTS

for local improvements, and all other
$ 5,000, and filed a bond in the sum of

municipalities can only be vestedwith ANDINVEST FUNDS OF TESTATOR. – A de
was given this week in the ForADMISSIONTOTHE BAR.-At the Sep. $8,000 Held , that hemight be permit

jurisdiction to assess and collect taxes for United States Circuit Court by Judge tember term , 1875, of the Supreme Court, tedtoshow that the value did notex
the positive inhibition , such' taxes shall Blodgett inthe case of Palmer C. Smith Rule Forty-three was amended by strik ceed $4,000; also, that he might file an

be uniform in respect to persons and

. J.C. Ayer & Co., of Lowell,Mass.,and ing out the word “ Friday.” Therule, additionalbond for $ 2,000, or a new bond

for $ 10,000.
property. It would seem , therefor, to fol- inthe case of Smith v. The Bank of

as amended , will read : “Thursday of Upon the trial, the value of the pro

low as a corrollary from the propositions brought to restrain the collection by the the first week of each term , shall bethe perty alleged in the writis notconclu
stated, that neither the commissioners defendants of two promissory notes of day on which such examination shall be sive against the plaintiff.

CONSTRUCTION OF GRANT.

(

water.

WAY OF NECESSITY .

AND WARD

PROBATE COURT.

REPLEVIN - FILING NEW BOND.
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THE UNITED STATES.

law, and that interest would cease on all payment of the treasury notes in lieu of ry of the Treasury than the one claimed

such notes, not so presented after three gold . Gold was claimed , but the secre- from the United States, even in a case

months from that date, at which time tary refused to pay in that medium , and where the amount relinquished is large,

the rightof conversion would also cease. the agents ofthe decedent, acting in does not leave the United States open to

CHICAGO, AUGUST 12, 1876 . Throughout the testator of the plain- pursuance of his instructions, accepted further claim on the ground of duress,

tiff insisted that it was his right to have the medium offered by the secretary, if the acceptance of the different medi

the notes paid in gold, and on the third knowing full well that it was offered in um or the smaller sum is voluntary, and

of March, 1866,he caused the notes to be full discharge of the treasury notes , and without intimidation , and with a full

The Courts. transmitted here to certain bankers, it appears that they not only accepted knowledge ofall the circumstances; nor

with instructions to present the same at the medium of payment offered by the is the case changed if it appears that the

the treasury and ask for the payment of secretary , but surrendered the treasury claimant was induced to accept the dif

SUPREME COURT OF THE UNITED the same, with interest, in gold , and notes to the secretary as the well-known ferent medium orthe smallersumin

STATES. with directions, that if the payment in financial agent of the United States. full, as a means to secure an earlier pay

gold was refused , to accept the currency , Actual surrender of the treasury notes mentofthe claim than he could other
No. 196. - OCTOBER TERM , 1875 . under protest. Payment in goldwas tothe secretary was a condition prece wise hope to procure. (Mason v. U. S.,

SARAH CHAUNCEY SAVAGE, Executrix of William subsequently refused , and the agents ac- dent to the right of the secretary to re. 17 Wall.,74.)

Savage, deceased , Appellant , cepted the principal and interest after deem the same, and that fact was as Parties having claims against the Uni

maturity in legal tender notes, under well known to the agents of the deced- | ted States,which are disputed by the

protest, as directed by their employer. ent as to the secretary, and it must be officers authorized to adjust the same,

Appeal from the Court of Claims. Gold , at the time the notes were pre- that they knew full well that the pay. may compromise the elaim and may ac
POWER OF SECRETARY OF TREASURY- sented, was worth in the market at a ment of the treasury notes could not be cept payment in a different medium from

TREASURY NOTES--PAYMENT OF IN LE premium of thirty-two cents on the stol, made unless the surrender was absolute that promised, or may accept a smaller

GAL TENDERNOTES — PROTEST - SUBSCRIP- lar over thelegal- tender notes accepted and unconditional.

TION AGENT. sum than that claimed, and where it ap

in payment by theagents acting for the Viewed in the light of these sugges- pears that the claimant voluntarily en

1. AUTHORITY OF SUBSCRIPTION AGENT -- Inre; testatorof the plaintiff. Hedemanded tions, it must be held that theprotest, | tered into a compromise, and accepted

ment contained in the advertisement, that the the currency under protest, by his di- ex -parte act, without any legal efficacy from that promised, or accepteda small

agenthad no lawful authority to make the state paymentingold, but his agentsaccepted being unauthorized by law, was a mere paymentin full in a differentmedium

treasury notes were payable in gold,the court say rections, the payment in gold having to qualify the voluntary surrender of er sum than thatclaimed , and executed

tance and payment of the sameinlegal tender been refused. the treasury notes, which both parties a discharge in full for the whole claim ,
notes, was a waiver of the claim put in to have Basedon these facts the executrix of understood to be absolute and uncondi . or voluntarily surrendered to the proper
thempaid in gold.

2. PROTEST.- The effectof the protest against thedecedent instituted the presentsuit tional.
officer, the evidences of the claim , for

receiving payment in legaltender notes, consid inthe Court of Claims to recover the Due protest at the time ofpaying cus- cancellation, he cannotsubsequently sue

ered . difference in the market value of gold tom duties, has the effect to give the the United States, and recover in the
3. No RIGHTOFACTION.- That the court below andlegal-tender notes at the date of the merchant the right to sue the collector Court ofClaims for anypart of the claim

the decedent, had no right of action as against payment made by the United States to to recover back duties illegally exacted, voluntarily relinquished in the compro
the defendants,to recover the difference in value the testator of the plaintiff. Judgment because the act of Congress provides that mise. ( Sweeny v. U. S., 17 1d ., 77 ; U. S.at that time, between the legal tender notes and
gold.-[ED. LEGAL NEWS, was rendered for the defendants in the the protest in such a case shall have that v. Child ,12 Id ., 244; U. S. v. Justice, 14

Mr. Justice Clifford delivered the court below and theplaintiffappealed effect. (5 Stat.at Large,727.) Congress Id., 549.)

opinion of the court.
to this court. Appended to the finding might, doubtless, give a corresponding

Decisions of the kind , by this court,

Power was conferred upon the Secre
of facts are the conclusions of law re effect to such a protest, in a case like the

are quite numerous, and they show be

tary of the Treasury, by the actofthe ported by the court, which , in the view one beforethecourt ; but it is scarcely yond alldoubt,that parties may adjust

seventeenthof January , 1861, to borrow taken of the case,it will not be necesa necessary to remark tbat there is no their own .controversies in their own

two hundred and fifty millions of dol ry to reproduce for separate examina- such statutory provision ,and in the ab way, and that whenthey do so volunta

lars , for which he was authorized toissue bonds or treasury notes, the treas Fourerrors are assigned by the pres- protest is wholly insufficient to qualify rily and with a full knowledgeoftheir
urynotes to be of anydenomination ent plaintiff : (1) That the court" be theabsoluteandunconditional surrender i rightsandallthecircumstances, no ap

peal lies to the courts to review their

fixed by the Secretary, not less than fifty low erred in bolding that the subscrip- of the treasury notes.
mutual decision . Courts cannot make

dollars, and to be payable three years tion agent had no lawful authority to Enough appears to show that the sur. contracts for parties, and if parties un

after date, with interest ,at the rate of make the statement contained in the render was made with a fullknowedge derstandinglycontractto adjustacon

seven and three-tenths percentum per
advertisement, that the treasury notes of all the circumstances, and without the troversy between them in a particular

annum , payable semi-aunually. Section
were payable in gold. (2 ) That the least com pulsion ; thatthesecretary gave way , and actually execute the contract,

three provides that the Secretary shall same court erredinholdingthat the public notice that the department was they are both boundtoregard the con

cause books to be opened for subscrip- statement, and what appears in the rec- ready to redeem the notes,on presenta: troversy as at an end .

tion to the treasury notes,for fifty dol. ord in connection therewith, did not in tion, by paying the amountin lawful

lars andupwards, at such places as he law bind the defendants to paythenotes money, or byconvertingthe sameinto courtbelow,showbeyondalldoubt that
Taken as a whole, the findings of the

andregulations ashe may prescribe,to holding thatthenoteswere lawfully notes of the kind, to a large amount, knowledgeof allthecircumstances, elec

be superintended by the assistant treas paid by the defendants in the legal ten- were over due,and the holders of the tedtoaccept paymentofthetreasury

urers, at their respectivelocalities, and der notes (4) Thatthe court erredin samewere given the option to accept notes in the manner proposed by the

postmasters ,and other personsasbe of the decedent,hadnoright of action , bonds authorized by law,and they were secretary, and that thesurrender of the
same to the United States was absolute

as against the defendants, to recover the informed that interest, on all such as

therein directed.- (12 Stat. atLarge, difference in value at thattime between should notbe presented within thenext beinferred from the communications of

259. )
the legal-tender notes and gold .

Pursuant to the authority conferred, Questions not necessarily involved in piration of the period allowed for their his agents inclosing the securities, when

the same were transmitted for redemp

the secretary appointed Jay Cook one of the matters offact found by the court presentation.
tion, in which his agents say that they

the special agents, to open a book for below will not be re-examined, even Fifteen thousand dollars of the treas.
present the notes for payment in ac

subscriptions to the treasury notes, and thoughthey are presented in the assign- ury notes were held by the decedent, þcordance with the terms proposed ” by

it appears that the secretary addressed ment of errors. Controversies between then in full life, and he claimed that be the depariment . Such an acceptance, if

to him , as such special agent , a circular parties usually depend , in the first in should be paid in gold , and it appears intended to waive every variation from

letter of instructions, in which , among stance,upon the matters of fact, out of thatthe secretary refused to makethe the termsantecedently demanded , could

other things, hestated that “ all pay which the controversy in theparticular payment in that medium ,and insisted hardly be more complete or explicit,nor

ments must be made in thelawful coin case arises, and it often happens, even that the United States hadtheright to is its real characterchanged in any re

of the United States, and whenever the when it is suggested that the decision redeem the same, or make the payment spect by thefactthat the agents asked

amount subscribed shall notbepaid depends upon thelegal questionspre. inthe mannerproposed in thepublished leave,in the samecommunication,“ to

withinthe periodprescribed, the first sented ,thatit is nevertheless important notice. Payment in gold beingrefused, enter protest, under their instructions,

payment shall be forfeited to theUnited to examine the facts withcare,in order the decedent transmitted the over-due against payment otherwise than in gold."
States." to ascertain whether the supposed legal notes to their agents here , with instruc They surrendered the securities, and

Sufficient appears in the finding of the questions do actually arise in the case. tions to accept payment, under protest, asked leave to enter the protest in the

court to show that the special agent Payment of the treasury notes was ac. in accordance with the terms , proposed same communication, which was in ef

opened a book for subscriptions,and that cepted by thetestatorof theplaintiff, bythesecretary, and the finding of the fect saying, ourprincipal still thinks he

he published an advertisement, describ- and it appears that he, at the timethe court shows thathisagents obeyedhis ought to be paidingold,but inasmuch

ingwhatthe denominationsofthe notes payment was made,then beingin full instructions,and thatthewhole amountof asthe departmentdeclinesto pay in that

would be,and giving the date when they life, surrendered the notes to the secre the notes presented, including the inter- medium , he has decided to accept pay

would be issued ,and that he stated that tary forcancellation . Neither decep est thereon aftermaturitywas paid in mentin themedium which you propose.

the notes would be " payable in gold in tion, mistake, nor undueadvantageis the medium proposed by the secretary. Suppose the controversy had respect

three years, or be convertible into a suggested, but the whole record shows Prompt payment, no doubt, was de- to the sale and purchase of an article

twenty-year six per cent. loan , at the op: that it was an honest difference of opin sired ; but the decedent was under no le- of personal property, instead of the re

tion of theholder. That each note would ion between thesecretaryandthe dece. galcompulsionto accept any otherme- demptionof treasury notes,andthat it

have interest coupons attached , which dent asto the rights oftheparties,and that dium ofpayment than that which he de apreared that the price asked by the

could be cut off and collected in gold at it terminated by the voluntary accept- manded . Both he and his agents were, owner was one hundred dollars, and

the mint, every six months, and at the ance of the legal-tender notes, on the doubtless, convinced that the secretary that a person desiring to purchase the

rate of interest therein prescribed .” part of the agents of the decedent, in would not recede from the position he same, had offered the owner ninety dol

Subsequent to the publication ofthatad: lieu of gold , as offered by the secretary, had taken, but he was at perfect liberty lars for it, which the owner, at the time,

vertisement, the testator of the plaintiff, and by the surrender of the treasury to reject the terms proposed, and to re- declined to accept. Of course the bar.

then in full life, became the purchaser notes to him for the United States. Such fuse to surrender the over-due securities gain , in that state of the case, would not

of treasury notes to the amountof fifteen an acceptance of payment was a waiver which he held. be complete ; but suppose the owner of

thousand dollars, of the description of the claim antecedently made, and Duress, if proved ,would rebut the pre- the article should subsequently forward

named in the act of Congress and the amounted to a full discharge ofthe same, sumption of assent, and would, doubt the same to the person who made the

advertisement, dated as described in the independently of the question whether less , be sufficient to relieve a party in offer , informing him that he would ac

finding of the court, and it appears that the notes accepted in payment are or are such a case from the effect of a compro- cept the offer, no one, it is presumed,

all of the notes were in the following not a legal tender, as insisted by the mise procured by such means, but the would hesitate to decide that the volun:

form : Three years after date the counsel for the defendants. burden of proof to establish such a tary acceptance of the offer concluded

United States promise to pay to the or Had not the treasury notes held by charge, in every case, is upon the party the bargain , if the person who made the

der of dollars, with interest at 7 the decedent been surrendered to the making it, and if he fails to introduce offer elected to pay the money, even

3-10 per cent . , payable semi-annually . United States , the effect of the accept any such evidence to support it , thepre- though the sellermight have written in

On the tenth of December, 1864, the ance of the currency notes in payment sumption is that the charge is without the same communication , that he ought

secretary gave notice that the depart- might possibly have been different, but any foundation . to have ten dollars more, and should pro

ment was ready to redeem the notes on it is clear that a protest under such cir Unconditional acceptance ofa medium test that the article was worth the whole

presentation , and that he would pay the cumstances is utterly insufficient to qual of payment different from that promised amount he asked for it in the prior ne
same, in lawful money, or by converting ify the effect of thewaiver evidenced by bythe UnitedStates, or absolute accep. ) gotiations. Remarks of the kind would
the same into bonds as authorized by the acceptance of what was offered in tance of a smaller sum from the Secreta-í not have the effect to qualify the accep

909



370 CHICAGO LEGAL News.

1

BE SATISFIED.

3.

tance of the offer and the unconditional The assignee opposes the application , in his hands. So that the right sought sold first. But the court, it appearing

delivery of the article . and insists that ihe petitioner should be to be enforced is rather an incident to that there were judgment creditors,who

Apply that rule to the case before the required , first, to exhaust the other se- the equity against the common debtor, had a lien upon the block ,and not upon

court, and it is clear that the protest of curity that he bas and only receive out and is free if judiciously applied, from all the homestead, denied his claim , and

the agents did not have the effect to of the fund in court, the amount that objection or charge of injustice. Adams' the Chief Justice, in delivering the op

qualify the voluntary acceptance of the may remain after applying the avails of Equity, 272 ; Willard's Equity, 337 ; Sto - inion of the court, says : “ Until the

terms proposed by tbesecretary, and the the other securities.
ry's Eq. Ju ., 2 634, et seq. This doctrine Legislature shall declarethe obligation to

absolute and unqualified surrender of He insists upon the application of is analogous to that which gives a surety preserve the homestead superior to that

the securities to the United States, and what he claim to be the rule in equity , the right to compel the creditor to ex of paying one's honest debts, we must

that there is no error in the record . that as the petitioner has security upon haust this remedy against the principal's hold the equity of the creditor at least

Judgment affirmed .
two funds for his debt, whilethe general property before resorting to him . Now equal to that of thedebtor in cases like

creditors, represented by the assignee, what application is to be made of this this.” And, in the other case, the ques

UNITED STATESDISTRICT COURT, required to resort, first, to his security

have security on but one, he should be doctrine in this case. tion arose between a mortgagor, whose

W. D. WISCONSIN .

First, is themortgageassigned by Wil- mortgage covered his homestead and

upon which the other creditors have no liam Sauthoff to the petitioner such a otherproperty, and a judgment creditor

OPINION, AUGUST 4, 1876.
lien . security as that the assignee can require having a lien upon the other property

The general rule in equity is, that the petitioner to apply it upon hisdebts only , and the court there held that the

In re SAUTHOFF AND OLSON , Bankrupts. where there are several creditors hav, before using the general fund ? debtor had no right to have the prop

CREDITOR'S RIGHTS IN BANKRUPT'S ES. ing a common debtor, who has several I think not. That transaction was in erty not included in homestead first ex

TATE - POWER
OF COURT TO DIRECT OUT funds,all of which can be reached by effect,but a loan of this mortgage to the hausted,in order to preserve to him the

one creditor, and only a part by the bankrupt for that purpose, and thatWil homestead .

others, the former shall take payment liam occupies the position of a surety to
That a part of the property being a

1. Where acreditor held several judgment out of the fund to which he can resort that extent,and as such his rights are homestead,didnot changetheequity
clared a bankrupt, and held several mortgages exclusively, so that all may be paid. equal, if notsuperior, to therights of the rule that required a party having secu

and two insurance policies as collateral security. This principle enforces the right ofthe assignee,and if his rights are equal,the rity on two funds, to first exhaust bis

fortheir payment,and a few days before the fil creditor having a lien upon all thefunds claimof the assignee is defeated. But I remedyupon the fund he wasalone se
caused judgment to be entered upon such judg- to be paid in full, but it requires himto think they are paramount,andthat he cured upon, where there was another

mentnotes,and execution to be issued thereon, obtain it out of such portions of the has a right to require that the petitioner partyhavingsecurity on theother.
held, that the bankrupt court had power to so funds as willcausethe least inconveni- exhaust allproperty of the bankrupts I fully concur in these views, and shall

foreclose a mortgage before resorting to the gen ence and injury to the creditorswhose that he hasaclaim upon,to securethe follow the doctrine of those cases in my

eral fund ;but that this rule would not extend to liens areconfined to one fund. In this same debts first, andthe rights of the disposition of this question .
used as a security for the payment of thejudg- way no wrong is doneto theone who assignee as to this mortgage,are subor The legislature has, since that decision,

ment notes. Thaithe rights of the assignor of has all the funds within his reach . His dinate to his. in suits to foreclose mortgages covering

such a mortgage would be superior to those of the lien is not impaired as to either fund.

assignee in baukruptcy.

The same principle applies in the case the mortgagor's homestead and other

2. POLICY PAYABLE TO WIFE.-That the same
The authority of the courts over him ofthe policy payable to the wife. She is property ,required the sale of the prop

principleapplies in the case ofthe policy payable only extends todirecting him , which he to be regarded as asecuritytothat ex. erty not included in homestead first.

to the wife. She is to be regarded as a security to shall first appropriate to his claim , re- tent, and entitled to protection in pre- But thisisnot suc a suit, and the stat

ence to the assignee,as the representative ofthe straining him , duringsuch reasonable ference totheassignee as the represen- ute, interms,doesnot includea proceed

general creditors. But the mortgage of the bank- time as may benecessary to successfully tative of the general creditors. But the ing of this nature, or suits in equity for

rupt Sauthoff and wife to the petitioner,and the make such application , from proceeding mortgageof the bankrupt Sauthoff and themarshaling of assets,and as it is in

generapaule on the subjectof marshaling securi to appropriate theother. Keepingthe wifetothe petitioner and the policy of derogation of a long established princi.

ties,and the petitioner , to that extent,is to be re - other sacred , however, in the mean insurance payable to the bankrupt, fall ple of equity jurisprudence, I do not feel

garded as doubly secured,and should be required time, to make up any deficiency. within the general doctrine above stated at liberty to extend its operation by con

to first exhaust his remedy on them , and be al .

lowed out of the general fund in court, the bal
Thecommondebtor cannot complain onthe subject of marshalling securities struction beyond its plain reading.

ance remaining after applying the proceeds of of this rule, for he isbenefitted by hav: and the petitioner to that extent is to be I shall therefore order petitioner to

Tech HOMESTEAD *The rule,as to the home. ing a larger portionof hisdebts paid by regarded asdoublysecured,and should collect and to exhausthis remedy upon

stead , stated.- [ ED. LEGAL NEWS.
pursuing this course, thauif allthe be required to first exhaust his remedy the mortgage of F. Sauthoff and wife and

funds were needlessly exhausted by a on them and be allowed out of the gen- the policy of insurance payableto the

HOPKINS, J. single creditor. eral fund in court the balanceremaining bankrupt, and to apply the avails upon

This is an application by John J. But it isuniformly held that courts after applying the proceedsof those se- his claim, and that he be paid from the

Suhr,for an order directing payment should not exercise this power tothe curities upon his debt.
general fund only what shall remain af

of three judgments in his favor against material injury or prejudice of the cred

the bankrupts, entered on the 3d day of itor holdingbothfunds. But this re- therighttotake the whole pay out of parent thatenough willnot berealized

The petitioners' counsel contended for ter such application. But as it is ap

April, 1876 , upon their promissory notes, striction does not extend so
far as

by virtue of separate warrants of at- was contended by petitioner's coun :

the general fund and to leave theassignee therefrom to pay it in full,I shall order

torney attached to each . Thejudgments sel, as to deprive the court of the exer.

to his rights of subrogation . But I do that he be paid now $ 2,000 to apply

thereon , retaining enough to meet any
in the aggregate amount to about $3.000. cise of thepower in all cages where the not deemthatjust in this case . The es

No question is raised as to the validity creditor maybe somewhat delayed in tate should not beburdened with litiga- balance, if there should beany. Per

of thejudgments. Thefactsasadmitted his remedies, orwhere the time ofob: tricate questions,thatwouldnotarisein ableto agree upon a valuationofthese

tion which would involve new and in - haps the assignee and petitioner may be

being that the notes were discounted in taining payment may be somewhat post: suits prosecuted by the petitioner. I securitiesand uponasum at which the
the usual course of business by petition- poned . If it did , it would defeat the op .

er, who is a banker, and that the war- eration of the rule in most cases , for in

can see no hardship in requiring him to petitioner will be willing to take them,

in which case, if approved by the court,
rants to confessjudgment were attached almost every conceivable case, sometime collect those claims himself.

and accompaniedbythe notes,andwere would benecessarilyrequired in con- that as this mortgage was on the bank

The petitioners counsel also claims the matter may be at once closed.

The clerk will enter order in accord

given more than two months before the verting a security of any kind into mon.petition against the bankrupts was filed. ey, anda delay of some extent is there rupt homestead ,which was not liable ance withthe terms of this opinion.

SLOAN, STEVENS & MORRIS, for petition

Thereis nochargethat the bankrupt in fore inevitable in the practical applica- for hisdebtsin this state, and could only

any way procured the entry of judgment tion of the doctrine of marshaling secu

be encumbered or conveyedby the wife's ers.

H. M. Lewis for assignee.except by giving the warrants of at- rities. But unere delay or postpone joining her husband in a conveyance of

torney toconfess.

ing of paymentis not regarded in such it,that it should be considered in the na

On the day the judgments were en

ture of a security furnished by the par THROUGH the courtesy of the law firm

tered executionswereissued oneach, est on the claim is deemedan adequate ties,thewifeparticularly, thatwasequal ofTenneys,FLOWER & ABERCROMBIE ,of

and a sufficient portion of the bank- compensation to theparty for such de- y entitled
toprotectionas the securities

I have before referred to.
this city , we have received the following

rupts' stock in trade was seized to satisfy lay. Interest is deemed a sufficient com

them .

opinions :

pensation for the delay of
He cited and relied principally upon

payment,
The other creditors instituted proceed which isincidentto alljudicial proceed the case of Dickson v..Chom , 6lowa, 19, as SUPREME COURT OF ILLINOIS.

ings in bankruptcy, on the 6th of April, ings.
sustaining this position . In regard to

and after an assigneewas appointed, the

that case it is only necessary to remark OPINION FILED JUNE 30, 1876.

The remedy to render availablethe that, it wasdecided mainly upon the No. 132. —THE FIRST NATIONAL BANK OF Siouxparties agreed that the goods might be
sold by the assignee,and theproceeds security should also be certain anddi; statuteofthat State and therefore can

bekept separate ,and deposited in the rect,before apartyshouldberequired notbe regarded as an authority where Appeal from Superior Court of Cook .

registry of this court, and that thelien that heis entitled to, in order to obtain

? 1. CREDITOR'S BILL - WHEN IT MAY BE FILED.

Inthat case thecreditor had a mort. Heia, That a creditor's billmaybe filed at anyof theexecutions should be transferred
satisfaction of his debt.

to the fund in court with the same force
gage on the insolvent's homestead, timeagainst a defendant,after an execution has

as it existed on the goods by virtue of In this case theremedy ofthe peti- which he cancelled voluntarily and been issued and returned in whole or in part,un

tioner is quite simple.Anaction to fore- sought full payment of the debt original- bility to make his return before the expirationof
the levy.
The petition further shows that as col. closeamortgage and sell the property, ly secured by the mortgage out of the the ninety days, and when a return of nulla bona

lateral security to the debt of the peti- is not a difficult or uncertain remedy, general assets.

has been made, the creditor may exhibit bis bill.

2. FOR WHAT BILL IS GOOD.-That the bill is
The court ruled that as the statute retioner, the bankrupt, Sauthoff, assigned anda party could hardly maintainthe good as a bill ofdiscovery, but would not warrant

tohima policy ofinsurance upon the position that a security so easily
convert- quired a creditor securedbyamortgage ihe issuing ofan injunction,or the appointment

life ofhis wife, payable to him , and that ed intomoney as a mortgage, and by so
he and his wife assigned another policy expeditious a method as exists in this againsttheother property of the mort- fraud,or that defendants have any particular

. -
upon his life payable to his wife, and State, wasadoubtful remedy , or would gagor before selling thehomestead,the
that the bankrupt procuredhis brother, unreasonably delay him or materially creditorhad a right andit was his duty Opinion by SCOTT, C. J. Complainant

Wm. Sauthoff, to assign as further col' injure or prejudice his rights.
to collect his pay out of the general as having obtained judgment atlaw against

lateral security a note and mortgage be Courts of equity exercise this power in sets if he could before he could resort to defendants, on the same day filed their

longing to him upon the homestead of such cases-- not as an independent equi. his mortgage. This case therefore when bill to discover assets in the hands of

thebankrupt, upon which there was due ty that exists against the creditor. For, properly understood does not contravene defendants, for an injunction and for the

one thousand dollars, and that the bank- as the writers on this subject say , no the general equity doctrine hereinbefore appointment of a receiver. No reason is

rupt and his wife gave as further collat- equity can be created against the credit. laid down.
perceived why the bill may not be good

eral security another mortgage upon the or holding the double fund security by a The Supreme Court of this State have, as a bill of discovery , and to that extent

homestead of $ 1,000. All which were party who has an imperfect security. in two cases, considered the question defendants ought to havebeen required

duly transferred to and held by the pe. But they say it is an equity against the substantially involved here. First, in to answer it. The allegations are suffic

titioner, as collateral security for his debt debtor, for to allow the doubly secured Jones v. Dow , 18 Wis., 241 ; and again ient for that purpose.

against the bankrupts. By means of creditor to take the doubly charged es . in White v. Polleys, 20 Id. , 530 - and they Objection is made, there is no proper

which and of these judgments, he had tate , would enable thedebtor to get back do not recognize any such right in a return of nulla bona, to the executions

ample security, and will get his pay in the singly secured estate discharged of mortgagor of a homestead in this State, issued on the judgments, and hence the

full, while the other creditors will not both debts.
as is contended for in this matter by pe bill was prematurely filed. The allega

get to exceed one- half of theirs .
This would be literally true in this titioner's counsel.

tion is, on the same day the judgments

The assignee has sold the property case, for when the special sureties are In the case of Jones v. Dow, supra, the were rendered , that thereafter execu

for enough to pay all of the judgments released from the petitioner's claim , mortgage covered the homestead and a tions were issued,and afterwards return

out of which petitioner makes this ap- they will all go back to the debtor, and business block , and the mortgagor in- ed by the sheriff, wholly unsatisfied

plication for payment.

they cannot be reached by the assignee sisted that the business block should be that he could find no property of the de

CITY et al. v. GEORGE W. GAGE.
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of JULIUS S. STARR .

Error to Peoria .

session, and there can be no necessity the property or effects so sold , and what or held in trust for him , and to
prevent ofCOOPER & BAESETT, of Peoria , we have

fendantsin his county out of which to in someway or mannerbeneficially in- ver,1874, together with costs ;that the say thatthe quality of such property is

satisfy the executions. Itplainly ap: terested ,and that he has equitable in- receiver pay the amount of thesameout not alleged with sufficient certainty . If

pears all this took place before the bill terestsand things in action of some na- of the proceeds of the property ofappel; it were known precisely what property

was filed . Our statute on this subject tureor kind which might or oughttobe lants which has been or may be assigned he has, how concealed and where, it

provides,that whenever an execution appliedto the payment of appellee's to bim pursuant to the order of the would beunnecessary to call uponhim
shall have been issued against the pro- judgment. court, according to the equitable priority for discovery.

perty of a defendant on ajudgment at It is further alleged , that appellant is of appellees,as between them and the The remaining objection urged, is to

law or in equity, and shall have been re- the owner of, or in somemanner benefi- complainants' other creditor's suits the form of the decree, in directing that

turned unsatisfied in whole or in part, cially interested in , some real estate in against appellant, and that he bring the the amount of the judgment shall be

the party suing outsuch execution may this orsomeotherState, or some chat- residue of the proceeds of the property satisfied bya sale of the property to be

file a bill in chancery againstsuch de- tels real of some nature orkind, or some into court, to abide the further order discovered, before any property is in fact

fendant, and any other person, to compel contract or agreement relating to real thereof, etc.
discovered. We do not perceive how ap

the discovery of any property or thing estate, or the rents,issues and profits of Opinion by SCHOLFIELD, J. pellant is injured by this. It is very

in action belonging to defendant. R. S. some real estate ; and also that appellant Weare of opinion, the sufficiency
of clear, even under the terms of the de.

1874 , p. 203, sec, 49. is owner of or in some way beneficially
the affidavit to the bill to authorize a cree, there can be no satisfaction of the

Under this statute, what reason can be interested in the stock ofsome company preliminary decree for injunction, and judgment until something is discovered

assigned why the sheriff shall retain the or co -partnership; and that also he has in the appointment of a receiver, is not out of which it can be satisfied. And
execution for any particular time ? The his possession some money in coin or properly before us. No such use was whether the receiver is vested with the

law requires him to make return within bank bills, or that he has money depos- made of it . Appellant appeared andde power to make sale subsequent or prior

ninety days. He may , however, take ited in some bank, or elsewhere to his murredto the bill,anduponthe demur. to the discovery, would seem to makeno

the responsibility to make his return credit, or that he has money or securi rer being overruled, he refused to an. possible difference. Hecan onlyex

before the expiration of that period , and ties held by some other person in trust swer further, whereupon the court ren ecute the power when there is some

when a return of nulla bona has been or otherwise for his benefit.
dered a decree pro confeso, andthe only thing upon which it can act, and appel

made, thecreditorunder the statutemay And it is charged , on belief, if appel- question , therefore, is whether the alle. lant cannot be heard to object, unless

exhibitbis bill. Thedemurrer admits lant has made any sale, assignment or gationsof the bill are sufficient to author- the receiver shall attempt to satisfy the

the allegationsofthe bill ; there had been transfer of his property or effects, or ize the decree. decree out of property exempt from

a return of nulla bona previously made any part thereof, such sale, assignment The forty -ninth section of the chan- seizure for that purpose, or shall unnec

on the executions issued on the judg- or transfer is merely colorable,and made cery code, ( R. S. 1874, pp. 203-4 ,) pro essarily sacrifice or waste property liable

ments at law, and that is all the law re with a view of protecting the property vides, whenever an execution shall to beso seized . When , if ever, this

quires . Bowen v.Parkhurst, 24Ills., 257. or effects of appellant so assigned , and havebeen issued against theproperty of shallbappen , the law will afford an ad

While this bill is good, and may be placing the same beyond the reach of a defendant, on a judgment at law or in equate remedy, but until it does, it can

maintained asa billof discovery, we do appellee's judgment, and enabling appel- equity, and shall havebeen returned unº scarcely be considered important to dis

not think the bill or the accompanying lanttocontroland enjoy the same,and satisfiedinwhole or in part,theparty cuss it.

affidavitscontain anything that would the avails thereof, or to hinder and de- suing outsuch execution mayfile a biil In our opinion , there is no error in the

warrant the court in granting an injunc- lay appeilees in the collection of their in chancery against such defendants and record, and the decree will therefore be
tion and inappointinga receiver. The debt,andthat so it would appear, if ap- any other person,to compelthediscovery affirmed .

bill contains no clear and distinct charge pellant would state and set forth where, ofanyproperty orthingin action belong Affirmed .

that defendants have any particular and to whom such sale,etc.,wasmade, ingto thedefendant, and of any proper.

property or thingsin action in theirpos . and what was the amountin value of ty ,money or thing in action due to him , Through the kindness of the law firm

for a restraining order of court ; and were the terms of such sale, etc.
of any such property

still less reasoncanthere be for the ap. such property belonging to appellant, delivery thereof to the defendant, en
Appellees claim a full discovery of all ey or thing in action, or the payment or received the following opinion :

SUPREME COURT OF ILLINOIS .
There is no necessity shown by this andof all trusts whereby any property cept when such trust has in good faith

billforthe appointment of a receiver, or effects were held for him ,and of any been createdby, or the fund so held in OPINION FILED JUNE 30, 1876.
for there is no distinctcharge of fraud, sale, assignment or transfer which ap: trust has proceeded fromsome person JOHN W. TURNER et al. v. NEWTON JENKINS, use

nordoes it appear from the affidavits pellant hasmade of his property, and of other than the defendant himself. The

accompanying it with clearnessand dis thepersons to whom such sale, etc.,bas court shall have power to compel such

tinctness,that there is any property or been made, and thetrusts upon which discovery , and to prevent such transfer,
things in action to be preserved for the such sale, etc. , was made. payment or delivery, and to decree sat PRACTICE - BILL NOT SIGNED - TAKING TES

benefit of the judgment creditors. A It is charged, that appellees have rea- isfaction of the sum remaining due on TIMONY-NOTICE TO GUARDIAN AD LI

receiver should be appointed in no case,
son to believe, and do believe, that apo such judgment, out of any personal pro TEM - MASTER'S REPORT – RECITALS OF

unless it ismadeto appear there is an pellant had property , etc.,of the value perty, money or thingsin action, belong

SERVICE IN RECORD.

imperative necessity for the step,topre- of $ 100 and upwards, exclusiveofall ing to the defendant or held in trust for 1. BILL NOT SIGNED . - The fact that a bill was

serve someparticular property for such prior first claims, and which orators have him , with the exception above stated, not signed,cannot,for the first time beinsisted

parties as shallbe entitled to the benefit. been unable to reach by execution . which shall be discovered by the pro regularity, and will be deemed to have been

No such case is made by this bill and It is also alleged that the bill is not ceedings in chancery, whether the same waived byanswer, even by guardian ad litem .

affidavits. exhibited with collusion , etc. ; that ap wereliable to be taken in execution at be considered a good return ofservice.
2. SERVICE OF SUMMONS. - It is stated what will

For the error indicated in sustaining pellees have reason to believe, and do law or not. This section was adopted 3. MASTER'S REPORT. - The finding of the court

the demurrerto the bill , purely as a bill believe, that George Taylor hasproper- almost literally froma prior statute of was hased upon prooftaken before themaster,

of discovery , the decree will be reversed ty , things in action or effects, held in the State of New York. Edwards on
and that proof showing no facts that would sus.

tain the decree, it is reversed .
and the cause remanded . trust for appellant, and that George W. Receivers, p . 269 , 70, under which it was 4. NOTICE TO GUARDIAN AD LITEM.—That the

Gage and John A. Rice are indebted to held , that theappointment of a receiver testimony contained in the master's reportwas

SUPREME COURT OF ILLINOIS.
him, and hold property in trust for him. follows, as a matter of course , wherethe improperly considered, for the reason it was ta -

ken without notice to the guardian adlitim .
The prayer is that appellant answer ; equity of the bill is not denied on the .5 . “ WERE DULY SUMMONED ." - Held , that the

OPINION FILED JUNE 30, 1876.
that he be prohibited from making any hearing.- See Edwards on Receivers, su . finding in the decree of a court of general juris.

assignment of his property, and from pra ; Bloodgood v. Clark, 4Paige, 574; be prima facie evidence of the existence of thatDAVID A. GAGE V. GEORGE C. SMITH et al.
confessing any judgment for the purpose Corning v.White, 2d Paige,567 ; Congden jurisdictional fact.-{ED. LEGAL News.

Appeal from Superior Court of Cook. of giving any preference to any other v . Lee, 3d Edwards, 304 ; Bank v. Schem

CREDITOR'S BILL - INJUNCTION -RECEIVER. creditors over appellees to obtain his merhorn Clarke,214 ; Austin v. Fegueira, 8 , '68, in the Peoria Circuit Court, by

This wasa bill in chancery , filed Sept.

1. WHEN A RECEIVER WILL BE APPOINTED. — That property ;that a receiver be appointed, 7 Paige,56.

the section under consideration by the court,was and for general relief.
In the first cited of the above cases

Jenkinsfor use of Starr,against John Tur

adopted almost literally from a prior statute of

New York, underwhich itwasheld, that the ap; follows :

The affidavit annexed to the bill is as the chancellor said : " In these cases of nerand plaintiffs in error, and the al

creditors'bills, where the return of the legationsare, that at the June term , 1868,
pointment of a receiver follows as a matter of

course,where the equity of the bill is not denied

State Collinois
, }

execution unsatisfied presupposesthat of said court, Jenkins obtained judgment

on the hearing . the property of the defendant, if any he against said John Turner,who is thefa

2. CONSTRUCTION OF OTHER STATE . - The courtstates the rule , where a statute is adopted from On this 29th day of December, one has, will bemisapplied , and entitles the ther of plaintiffs in error, for $ 1,358,

anatbitestate ,which has received a construction, thousandeight hundredand seventy complainant to an injunction, in the first debt, and $ 121.46 costs, which isstillin

case of a creditor's bill,where the return of the four, personally came beforemeD.K. instance it seems to be almost a matter force and unsatisfied . ' Saidjudgment

erty of the defendant, If any he has, willbe mis that he'is one of the attorneys of the and preservethe property pending the in the bill described ,which he had con

execution unsatisfied pre-supposes that the prop: Tenney, who, being duly sworn, saith of course to appoint a receiver to collect beingmostly formoney loaned by Jen

junction in the first instance :that it seemsalmost complainants; that he hasheard the litigation."

a matter of course to appoint a receiver to collect foregoing bill of complaint, read and Wehave repeatedly recognized the tracted of Jeremiah Harker for $ 35,000.

and preservethe property pending thelitigation. knowsthe contents thereof,andthatthe ruleofconstruction,that in adopting tbe with hisown money, but to defraud
3. DECREE .-The decreein thiscase construed .

- [ED. LEGAL NEWS. same is true of his own knowledge, exceptas to the mattersand things there the generalassembly intends that it shall complainant and creditors,took the deed

STATEMENT.--- Appellees filed their bill in stated upon information and belief. receive the construction given by the to bissaid children, aged 16 and12

in chancery, in the office of the clerkof and as to those he believes it to be true, courts of the State,from which it is adopt- years at thedate of said deed . April 10,

the Superior Court of Cook county, al .
[ SEAL.] N. Bacon,

ed, unless such construction is incon . 1867. That John Turner is insolvent,

etc. The bill prays, amongother things,

leging that at the November term , 1874,
Notary Public sistentwith the spirit and policy of our

that John Turner be held to answer ;

of the Superior court, they obtained a Appellants demurred generally and laws. Campbell v. Quinlin , 3 Scam .288 ;

judgment against appellantfor $ 1,486.14 ; specially, to thebill,and assigned for Rigg et al. v.Wilton, 13 Ills. 15 ; Streeter that a guardian adlitem be appointed to

that on the 18th day of November, cause :
v. The People, 69 Id. 598.

answer for said winors ; that on proof of

the allegations in the bills, the court

1874 , an execution was issued thereon to 1st. Want of equity.
No such inconsistency being apparent will set aside the deed from Harker to

the sheriff of Cook county , which was 2d . That the bill is not signed and in the present instance , theconstruction said infants, or decree that said lands be

returnedbyhim on the 23d day of De- sworn to according to the rulesandprac. adopted bythe courts of New York held as aforesaid , against said John Tur
cember, 1874, unsatisfied , and that the tice ofthe court. should be followed . ner, etc. The bill is notsigned by com

judgment is still in force . 3d . That the charges in the bill are The existence of thejudgment, and the plainant or counsel . The summons is

It is further alleged , that on or about in the alternative, and not positive . return of the execution unsatisfied, are made returnable on the 4th Monday of

January 1st, 1874, appellantwas engaged The court overruled the demurrer and distinctly and positively alleged in the September, 1868. Decree taken Nov. 11 ,

in the hotel business in Chicago ; that appointed a receiver, and directed that bill; and it is also alleged on information 1868 , recites defendants were duly sum

appellees are informed and believe appellant assign, transfer and convey to and belief, that appellant has property, moned, etc. John Turner defaulted ;

that in the course ofsaid hotel business, him all his property, equitable interest, etc., of the value of more than $ 100, ex that the guardian appeared for said mi

divers persons became indebted to him things in action and effects, except as clusive of all prior claims, which appel- nors, and filed answers, admitting mi

in a large amount, and that the defend, aforesaid, and all books, papers, and lees have been unable to reach by exe. nority, and prayed protection of the

ant, at the timeof filing the bill, had vouchers relating thereto, and that he cution. If this was untrue, appellant court ; the case had been referred to the

debts due him toa large amount, and,for submit to beexamined, etc. should have answered and denied it. It master, who had made his report, which

which he holds divers securities and evi. The final decree recites that the bill comes with an ill grace from him , after was all the evidence in the case ; court

dences to a large amount, and has divers was taken as confessed for want of an having refused to answer and disclose finds equities with complainant, that the

goods, wares and merchandise, and oth- answer, and it decrees that appellees re- the facts with regard to the property, land mentioned in the bill was purchas

er articles of personal property of value, cover of appellant $ 1,492.89,with inter- which it is claimed he conceals and with - ed with John Turner's money, a large

which belong to him , or in which he is est thereon from the 18th day of Novem- | holds from the payment of his debts, to portion of which he had borrowed from

SS .
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error.

Jenkins, and none of it furnished by said is better settled than that a guardian ad The rule is thus stated by Shaw , C. J. , penalty alleged to bave been incurred

minors ; also ,said judgment and insolv . litem cannot admit away any of the sub- in Bradlee v. Boston Glass Co., 16 Pick- by the defendant, who is presidentof a

ency of John Turner. Bill taken ascon- stantial rights of infants, who are always ering, 350 : “ As the forms of words in National Bank , by refusing to suffer a

fessed as to Turner. Orders that Turner in chancery regarded as thewards of the which contracts may be made and exe . person who was acting under the direc

pay complainant the amount proved in court. But conceding the correctness of cuted are almost infinitely various, the tion of Mr. Tutton , the Supervisor of

said bill, it being the judgment and the rule asserted, there must be an ex . test question is , whether the person Internal Revenue, to examine such

costs, in twenty days, and in default press waiver of an irregularity in prac- signing professes and intends to bind checks ofcustomers of the bank as were

thereof, that said lands be sold , or so tice , or some positive act from which a himself, and adds the name of an- kept in it, in order to discover whether

much asnecessaryto satisfy said judg- waiver may be inferred. Mere non-ac other to indicate thecapacity ortrust in any, and whichof them were unstamp
ment and costs. 'Lands were sold in a tion on the part of the guardian, will which he acts, or the person for whose ed, contrary to the provisions of the in

lump,and bought in byStarr,he bid- not beconsidered as a waiver of any accountthe promiseistobemade;or ternal revenue law upon the subject.
ding therefor,debt and costs . thing in favor of infants, whether it re : whether the words referring to the prin It is alleged that there was an appli

Opinion by Scott, C. J. lates to mere practice or to the substance cipal are intended to indicate that he cation to defendant, to suffer such an

The fact the bill may not have been of the defence. In this case the guar- does a ministerial act in giving authen- examination to be made, and that the

signed, eitherby complainant or counsel, dian did nothing by which the infants ticity to the act, promise, and contract of defendant refused to suffer this tobe

can not be insisted upon for the first would be bound. He had no notice the another. Does the person signing apply done.

time in this court; at most it is a mere testimony was to be taken, and he could the executing hand as the instrument of The defendant contends that the rev

irregularity , and will be deemed to have not be present, nor did he do any act another, or the promising and engaging enue officer had no right to make the

been waived by answer, even by guar- that could be construed into a waiver of mind of a contracting party ?" . See also examination requested. The ground of

dian ad litem . It is a question that per- the irregularity that intervened after the Morrill v. Codding, 4 Allen, 403 ; Leach this contention is, that the law under

tains to practice, and the right of an testimony had been reported in court.- v. Blow ,8 Smedes & Marshall, 228 ;Chick which the National Banks are incorpor

infant defendantwill not beconsidered Hencethetestimonywasnotadmissible v. Trevett, 20 Maine,462 ; Foggu. Virgin, ated provides for the occasionalexami.

prejudiced, if the guardian ad litem an asagainsttheinfantdefendants, for want 19 Id., 252 ; Sturdivant v. Hull, 59 Id., nation of their affairs, and for reports of

swers without suggesting the omission ofnotice, notwithstanding their guard 172; Barker v. M. F. Ins. Co., 3 Wendell, theircondition to theController ofthe

which would be equivalent to an express ian may have failed to make any posi- 94 ; Hills v. Bannister , 8 Cowen , 31 ; Currency, and enacts, that they shall

waiver.No substantial defect is per- tive objection on the hearing. It would Moss v. Livingston, 4 Comstock, 208 ; not be subject toany visitorial powers

ceived in the service upon the minor be otherwise, bad defendants been Dewitt et al. v. Walton,5 Selden, 571 ; other than are authorized by the act, or

defendants. The officer returns;he adults. Had'they made noobjection, Savage v. Rix et al., 9.New Hampshire, are vested in the courts of justice.

served the summons by reading and they would have been considered as 263 ; Tucker Manufacturing Co. v. Fair These banks are fiscal agents of the

delivering a true copy to the within having waived the want of notice as to banks et al . , 98 Mass. , 103 . Government of the United States, and

named defendant, John W. Turner and taking the testimony. Testing these notes by this rule it it would be most extraordinary that

Mary Turner.” A similar objection taken Independently of the “proof taken would seem clear they are binding only Congress should have exempted their

to the service on the defendants,in Gree before the master,” the court found no on the defendants as individuals. Al customers from a necessary and proper

man v. Harvey,53 I11., 386, was declared facts that would sustain the decree though the words "the trustees of the scrutiny under the revenue laws in a

to be untenable. So in this case, as in against the infants . Seventh Presbyterian Church" appear in matterwhich has no legitimate connec

that, it may reasonably be inferred from The decree will be reversed and the the body ofthenotes,andthe word “ trus- tion whatever with the affairs of the

the language used, a copy of the sum cause remanded . tees” is appended to the defendant's banks.As to the position thus taken

mons was delivered to each defendant Cooper & Bassett, for Plaintiffs in signatures,thereare no words used im by the defense,I am of the opinion that

named . plyinganundertakingonthe part ofthe it is wholly unreasonable and unfounded
Confessedly, the service upon John McCulloch , STEVENS & NELSON, for De- corporation. The corporation is not as

in law . If you believe the testimony of

Turner to the September term of court, fendants, in error. sumed to be acting by or through the Mr. Tutton,he told the defendantthat

was defective. Without any steps hav.
defendants, nor does it even appear the therewasnodesire or intention to ex

ing been taken, the cause was continued . We are under obligations to the law defendantsact for or on behalfofthe cor- amine into theaffairs of the bank, or
At the ensuing term the decreerecites, firm of FullER & SMITH, for the follow . poration.The language clearly indicates the accounts of its customers,and stated

defendants “ were duly served tendays ing opinion :
that the defendants were trustees when that thesole purpose was to ascertain

before the first day of the October term .” they signed thenotes, butnot that the whether checks in its keeping were un

Only the summons to the September SUPREME COURT OF ILLINOIS. corporation promised to paythem . stamped.

term is found in this record , non constat,
Nor do we consider the facts proved

OPINION FILED JUNE 30, 1876. here outside of what appears on the tax under the revenue law .
If unstamped, they were subject to

but asummons may have been issued to

the October term , duly served on de
H. G. POWERS V. A. C. BRIGGS et al . face of the papers change the result. The visitorial powers over a corpora :

fendants, and lost fromthefiles. Every
True,they show plaintiffknew thede- tion are the subject of adistinct headAppeal from Cook ,

reasonable presumption will beindulged

in favor of the jurisdiction of a court

WHEN A NOTE SIGNED BY THE TRUSTEES OF erationofthe notes was the church underthe law of corporations. The ex

A CHURCH WILL BE REGARDED AS THEIR

of general jurisdiction, and its finding INDIVIDUAL NOTE.

organ. Butit doesnotfollowfromthis amination of such checks under the

revenue law is not the exercise of a vis .

in the decree, defendants were duly Where a note , in thebody, runs,
that the plaintiff was giving credit to itorialpowerunder theAct of Congressone year after

summoned,” willbeheld to be prima date,we,the trustees of theSeventh Presbyterian the corporation,orthat he knew the de relative to the banks. This part of the

facie evidence of theexistenceof that Church, promise to pay on the order of H. G: fendants intended bythe notes thathe defense, thereforefails in law .

jurisdictional fact. Nothing appears in Briggs, Louis B. Kelly, et al., held,that this note should do so ; and there is no other evi It appears, however, that the person
thisrecord that rebuts the presumption bound the defendants only as individuals,and dence tending to showhe gave credit to whoasked to make the examination in
in favor of the jurisdiction of the court, did not bind the church.- ED . LEGAL NEWS. the corporation . It was not unreason

Opinion by SCHOLFIELD, J ,
as indicated by the finding in the decree .

this case was a clerk of thesupervisor.

ablethatthe defendants having the such a person is not an officer within

This bill was to subject lands, the legal
Suit was brought on two promissory charge and controlof the finances of thetitle towhichwas in the minordefend- notes for $600 each ,onepayablein one corporationandbeingacquaintedwith themeaning of thelaw . Thewordsof

ants, to thepaymentof a judgment in year,and theother payable in twoyears its resources,would give theirpaperfor collectoror inspector " and a clerk tofavor ofcomplainant, againstJohn from date, but in other respectsprecise property ofthe corporation,intending the supervisor is not included in this
Turner, ontheground hewasthe equi- ly the same in form . That payable in to protect themselves against loss, from

description .

table owner,
The judgment debtor one year from date is as follows: its funds, and the notes themselves are

made no defence in the court below, nor
$ 600.

If the supervisor was himself author

Chicago, May 17 , 1870. the most satisfactory evidence that they
ized to make such an examination , he

does he join in this writ of error. The
One year after date, we, the trustees did do so .

could not delegate this power to the
In this view of the case it is unneces.usual answer was filed by a guardianad of the Seventh Presbyterian Church, clerk .

litem , admitting the minorityofthe de- promise to pay to theorder ofH. G. sary to express any opinionas to the Your verdict should therefore, for this

fendants named , and invoking the pro Powers, six hundred dollars, value re admissibility of the parol evidence.

tection of the court. The cause having ceived , with interest at six per cent. per

The judgment is reversed and the reason , be for the defendant.

been referred to the master, he made a
cause remanded .

A. H. BRIGGS,
Scott and Sheldon , JJ . , dissent. We have received from C. C. BONNEY,

report of testimony taken by him , " and
Louis B. KELLEY ,

FULLER & Smith for the appellant. of the Chicago bar, the following opin

Trustees.
from the proof taken before the master,"

JOHN CORBETT, ion :
the court finds certain facts, which in its

F. D. MARSHAL,
opinion establish the equities of U. S. DISTRICT COURT, E , D, PENN

CIRCUIT COURT OF COOK CO., ILL.

complainant. No other evidence is Evidence was admitted by the court SYLVANIA .

found in the record, except that contain below, over the plaintiff's objection ,

JULY TERM, 1876.

ed in the master's report. And indeed , showing thatat the time the notes were SPRINGER et al . v. GIBBONS et al . , and MULVY V.

the recitals in the decree exclude the executed , the defendants were trustees The law under which the National Banks are

idea any other testimony was heard. of the Seventh Presbyterian Church of incorporated does not exempt them from exami- BURNT RECORD CASE - STRICT FORECLOS

All the findings of the court are based Chicago, and that the the notes were nation by the Internal RevenueOfficers mention URE - REDEMPTION_RIGHTS OF PURCHAS

ERS-WHAT IS A FINAL DECREE.
on the proof taken before the master. given for the differenceinvalue be ed in Section 3177 of the Revised Statutes.

A clerk of a Supervisor of lnternal Revenue is,

Aside from the objection, the testimony tween church organs, which they had however, notsuch an officer.
1. COMPLAINANTS' TITLE. - That complainants

have failed to make out the title they claimed .

was taken before the master, without no- exchanged.
This case was tried at the last Novem RIGHTS OF PURCHASERS. - That purchasers

tice to the guardian ad litem . We do not The court gave judgment for the de- berSessionsof the court, before Judge had a right to rely upon the judgmentof the

think the evidence is sufficient to sup- fendants, and the correctness of that Cadwalader, who charged the jury as
court, and were not requiredto run any risk on
account of any errors in that judgment. If a

port the decree . There was no legiti- judgment depends upon the single ques- follows :
court having jurisdiction, says a title is good,pur

mate testimony to establish the exis- tion , whether the notes bind the de Charge by CadwALADER, J.
chasers havea right to say so too, and to hold the

tence of a judgment in favor of com- fendants individually , or only the cor
Section 3177 of Revised Statutes of property , no matterhow manyerrors there may

be. Such judgment is conclusive, between the

plainant and against Turner, unsatisfied poration of which they were trustees. theUnited States enacts, that any col parties,until reversed or set aside.

and subsisting at the time theproof was The authorities are not entirely har. lector, deputy collector, or inspector,

3. WHAT IS A FINAL DECREE. - The court states

taken. No record of any judgment in monious on the question ; but, after a
mayenter in the day time, any building whatis to be regarded as afinal decree, in a suit

any court was exhibited. The decree careful examination of the numerous or placewhere any articles or objects right of the defendantto redeem of not entering

only finds complainant obtained judg: cases cited in the elaborate briefs filed subject to tax are* * * kept within his a final or confirmatory order.-[ED. LEGAL News

ment against rner, but when, in what by the respective counsel,our opinion is district, so far as it may be necessarycourt, and whether it was unsatisfied, the court erred in finding that the for the purpose of examining said arti FARWELL, C. J.

and a lien upon the judgment debtors' defendants were not individually liable cle or articles ,and that any owner or
In these Burnt Record cases in which

equitable estate, it is silent. But the on the notes.testimony contained in the master's re The general rule appears to be, when person having theagency or superinten- the
complainants ask for a decree of the

court declaring them the owners in fee

port was improperly considered , for the the names of the principal and agent refuses to suffer such officer to examine simple of theproperty in question, I

reason it was taken without notice to both appear upon the instrument, it such article or articles, sbali for every have examined allthe authorities cited

the guardian ad litem , whose business it will be held to be the bill or noteof him such refusal, forfeit five hundred dollars. on the hearing, and have endeavored

wasto defend for the minor defendants, whosigns it, unless it satisfactorily. ap- Sect
. 3163enacts, that every supervisor, to satisfy myself as to what are thele

and whose interest in the property was pears that he signed it in a mere minis under the direction of the commission- gal rights of the parties. Upon the

about to be cut off by the decree. This terial character, intending to bind an. or, shall see that all laws and regulations whole I am of opinion that the com

position is not answered by the sugges- other. " Unless," said Lord Ellenbor- relating to the collection of internal plainants have failed to make out the

tion. Infants are bound by the acts of ough, in Leadbetter v.Farrow, 5 M.& S. taxes, are faithfully executedand com- title they claim . The importantfacts in

their guardian in all matters relating to 45 , " he says plainly , ' I am the mere plied with , &c .

ne case are as fo viz :

the practice in the court. No doctrine | scribe, ' he will be bound .” The present suit is to recover $ 500 , a ( Continued on Page 376. )

annum.

THE U. S. 0. RHAWN.

THOMPKINS et al .

2 .
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Ar Nos. 161 AND 163 FIFTH AVENUE .

TERMS:

CHICAGO LEGAL NEws. taken without notice to the guardian ad This practice is not confinedto attorneys Thisedition contains allthe citations to

litem ; that where the finding in the de- but it extends very generally to persons the English cases. The American edi

cree of a court of general jurisdiction is who have the handling of the bank- tor has illustrated the doctrines laid

Ler vincit .
that the defendants were duly sum rupt's estate. We need a bankrupt law, down in the text, by extensive notes and

moned , ” such recital will be prima faria but not such a law as the present one. citations to the American cases. Where

evidence of that jurisdictional fact. In The fees should be lowered, the practice the English law is in harmony with the
MYBA BBADWELL , Editor .

some of the circuit courts of the State a should be simplified . There should no American, the cases cited in the notes

very loose practice has grown up, and be one blank required where there will show that fact, and the prominent

CHICAGO, AUGUST 12, 1876. the appointment of a guardian ad litem are ten now . It takes abouta hun dred distinctions or differences. These Com

is regarded as a mere matter of form.- blanksto get a man through bankruptcy . mentaries are a mine of law-a library

This timely opinion of the Supreme BANKRUPTCY - WIFE'S CLAIM - EVIDENCE OF of themselves, which will prove useful
Published EVERY SATURDAY by the

Court will have a tendency to cause the and instructive to any lawyer or student

CHICAGO LEGAL NEWS COMPANY, lower courts to see that guardians pro The United States District Court for who thoroughly consults their pages .

perly defend the interests of minor de- the eastern district of Pa. in re Bean , 14 POCKET MANUAL OF RULES OF Order for

fendants submitted to their care. N. B. R. 182, held that a bankrupt may Deliberative Assemblies. Part I. , Rules

NOTE SIGNED BY TRUSTEES — WHEN IT testify to support a claim of his wife of Order . A compendium of parlia

:-TWO DOLLARS per anpam ,in advance BINDS THEM AS INDIVIDUALS . — The Opin- against the State , where such testimony mentary law, based upon the rulesand

Single Copies , TEN CENTS.
ion of the Supreme Court of Illinois by would be competent under the State

practice of Congress. Part II . , Organ

ization and Conduct of Business. A

SCHOLFIELD, J. , as to when a note signed | laws in force prior to the first of Decem simple explanation of the method of

We call attention to the following by the trustees of a church will be re - ber, 1873. organizing and conducting the busi

BANKRUPTCY BILL OF SALE ,
ness of societies, conventions, and

opinions, reported at length in this issue. garded as theirindividual note. Church
other deliberative assemblies. By

trustees will do well to see, in making
The U. S. District Court for the Dis

POWER OF SECRETARY OF TREASURY
Major Henry M. Robert, Corps of

notes, that they promise “as trustees.” | trict of Vermont, in Allen v. Whitmore, Engineers, U. S. A. Seventh Thou

TREASURY NOTES - LEGAL TENDER NOTES.

-The opinion of the Supreme court of

INSURANCE-NOTICE-PROOF OF Loss.— | 169, held that if a bill of sale is record sand , Revised . Chicago : S. C. Griggs

and Company . 1876.the United States , by CLIFFORD, J., as to The opinion of the Supreme Court of ed in the clerk's office at one place,

This neat little volume of about two

the power of the secretary of the treas- this State by CRAIG, J. , in an insurance upon a representation by the bankrupt

ury and the subscription agent, to ad- case deciding several questions relating that he resided there, it will bind the hundred pages is furnished for seventy

vertise that treasury notes were payable

to the notice to be given and the proof assignee, although the bankrupt actually five cents. The arrangement of Rob

resided at another place.
ert's Rules of Order, is most admirable.

in gold , and the effect of a protest of loss to be made in case of the des
against receiving payment of the same in truction of the property covered by the CUSTOM OF TRADE--PACKER --GENERAL LIEN. The propositions of parliamentary law

legal tender notes. The court holds in
policy .

The English Courtfof Appeals ex -parte are clearly and concisely stated . It only

Shubrook , 34 , L. T. Rep. , N. S. , 785 , held requires to be read to be appreciated.

dependently of the question whether National Banks-EXAMINATION : The that a packer has a general lien for the we have no doubt it will be brought

they were payable in gold or legal ten- opinion of the United States District amount of his charges upon the goods into general use .

der notes, that the party by receiving Court for the Eastern District of Penn- of a customer in his hands. Not only

legal tender notes in payment waived sylvania by CADWALADER, J.,holdingthat in respect of the particular goods , but

any right he might have had to receive National Banks are not exempt from also in respect of any other goods of the

SUPREME COURT OF ILLINOIS.

paymentin gold ,and thatno action could examination by the Internal Revenue same customer. ABSTRACT OF OPINIONS FILED AT SPRING

be maintained by the party to recover Officers, mentioned in section 3177 of

the difference between payment in gold the Revised Statutes, but that a clerk of

FIELD, JUNE 30TH , 1876.

Recent Publications .

and payment in legal tender notes. Internal Revenue is not such an officer. 228. Casper Kemper v. President, Trus

CREDITORS' RighTS IN BANKRUPT's Es
STRICT FORECLOSURE - DECREE -- Final COMMENTARIES ON THE LAWS OF ENGLAND .

tees, etc.- Error to Morgan .-Opinion

by SCHOLFIELD, J., affirming.

TATE - LIEN CREDITORS . — The opinion of ORDER.– Rights OF PURCHASERS.— The By Herbert Broom , LL.D. , of the In

the United States District Court for the opinion of the Circuit Court of Cook ner Temple ,Barrister -at-law ; Reader MOTION TO DISMISS APPEAL FROM J. P. - NA

in Common Law to the Inns of Court;
TURE OF APPEAL BONDS-WAIVER, ETC.

Western District of Illinois, by HOPKINS, County by FARWELL, C. J. , as to what
Autbor of “ A Selection of Legal Max.

J. , defining the rights of creditors in a
will be regarded as a final decree in a

STATEMENT .-Appeal bond in a J. P.

ims,” etc., and Edward A. Hadley, case , filed Sept. 8, on a judgment ren .

bankrupt's estate, and holding that the suit for strict foreclosure, and the effect M. Á ., of Lincoln's Inn, Barrister-at- dered August 18th. Motion to dismiss

law ; Late Fellow of Trinity College, because the bond was not filed in twenty
District court has the power to marshal ofomitting to enter in such suit the final

Cambridge. In two volumes. Vol.

the securities of a bankrupts estate, and or con firmatory order, and holding that
days. Held ,

I. , with Notes by William Wait, Coun i . That the removal of causes from an

in certain cases to direct out of which purchasers have a right to rely upon the selor-at-law , Albany, N. Y. John D. inferior to a superior court for a trial de

fund lien creditors shall be paid , and to judgment of a court having jurisdiction, Parsons, Jr., Law Book Publisher, 1875. novo, are unknown to the common law,

direct them to foreclose mortgages be- and are not required to run any risk on This work is in two substantial vol . and can only be prosecuted where they

fore resorting to the general fund. account of any errors in such judgment. umes, making over eighteen hundred are given by statute, which statute must

If a court having jurisdiction says a title pages. These Commentaries pursue the be strictly complied with .

CREDITORS BILL- WHEN IT
BE is good , purchasers have a right to say so order adopted , and contain much of the the nature of process to remove a cause

2. Nevertheless, appeal bonds are in

FILED.-The opinion of the Supreme too, and to hold the property, no matter matter to be found in Rlackstone's Com- from a justice of the peace to theCircuit

Court of this state by Scott, C. J., hold- howmany errors theremay be. Such mentaries. Messrs. Broom and Hadley court,and henceany objection may be

ing that a creditor's bill may be filed at judgmentis conclusive between thepar- say theyare meanttobe such asBlack- waivedby the parties, andanyappear:

any time after the return of an execu- ties until reversed or set aside. The stone would, if now living, have repro- jecting to the sufficiency of thesteps ta .

tion , nulla bona, in whole or in part ; that court also states what is to be regarded duced ; amending where amendments ken to perfect the appeal,will be deemed

in order to obtain an injunction or the as a final decree in a suit for a strict fore . were needed , adding from the Reports a waiver of all objections in that regard.

appointmentofa receiver, the bill should closure, and the effect upon the right of and Statute Books, and modifying his
3. Where the records of court sim

charge that the defendant has some par. the defendant to redeem of not enter- style in accordance with modern usage. peal case was by "order of court,” it will
show that a continuance in an ap

ticular property . There has hardly been
ing a final or confirmatory order. The They treat of the Rights of Persons , the not be presumed to have been by con

a creditors bill filed in this State before case of Wadhams et al v. Gay, referred Rights of Things, Private Wrongs and sent ofparties, nor are affidavits admis.

the expiration of ninetydays from the to by Judge Farwell, is one of the most Public Wrongs. Under the first of these cept in a direct proceeding to reform the
sible to supply any records thereon, ex

date of the execution , but what the de- celebrated legal contests to settle the heads are considered , not merely the record. And where a continuance is

fendant has demurred, claiming on this rights of purchasers under a decree, ever absolute rights of individuals, such as thus merely by order of court, a party

ground it should be dismissed . The bar bad in this country . This case was sev- the Right of Liberty and that of Prop. may appear at the subsequent term for

will be glad that this question is put to eral times before theSupremeCourt erty,but also the nature of thoseinsti- the purpose of moving to dismiss on

rest in this State. We would in this with varying results. But the law of the tutions, which , by the framers of our

proper grounds.

connectioncall attention to the opinion case wasfinally established asMr. Kales law , weredeemed essential forasserting 230.--William H. Broadwell v. Alfred H.

of the court by SCHOLFIELD , J. , involving claimed it should be, in his origi.al brief and maintaining them. Under the sec

Paradise.-Error to Morgan . - Opinion

by SHELDON, J. , reversing and remand.

some of the same questions as in this before the Supreme Court. The final ond of the above heads, are included the ing.

case. In determining when an injunc opinion is reported 7 ChicagO LEGAL classification and legal nature of real DAMAGES ON RETURN OF GOODSREPLEVIED

tion will be issued and a receiver ap- News, 169. property, the tenures and titles of its oc

pointed, the two opinions should be con
cupants, the various species of estates,

strued together, and the New York de
STATEMENT. — Appellee replevied goods

the modes of acquiring and transferring levied upon by appellant, a sheriff. Af

cisions, construing the statute of that
NOTES TO RECENT CASES.

them . Personalty is likewise here no. terwards, hedismissed his suit, and the

State, from whence our statute was deriv
the property in and title to it. court ordered a return of the property.

ed , should be consulted.

Defendant then entered a motion to

The U. S. District Court for the Dis. The third division is devoted to the re- have the damages assessed. After sev

BILL NOT SIGNED-TAKING TESTIMONY – trict of New Jersey in 14 N.B. R.,150, dress of private wrongs, the courts which eral continuances, the matter was refer

NOTICE TO GUARDIAN–RecitalS OF SER- say in the case of Drake, that the com- administer it, their jurisdiction and red to a jury, which returned a verdict

VICE. — The opinion of the Supreme court pensation of the assignee's attorney mode of procedure ; while the fourth di- that they found no damages to assess.
Motion for new trial overruled . Held ,

of Illinois by Scott, C. J. , holding that must be reasonable and proportioned to vision treats of acts which are criminal , 1. The sheriff held a special property

the objection that the bill is not signed the value ofthe estate. This will do in kind with offenses against the Crown, forthe benefit ofthe general owner in
cannot be made for the first time in the very well to talk about, but the fact re the commonwealth,the community , the the goods seized , and he was entitled to

Supreme Court ; that the testimony con- mains that attorneys in bankruptcy cases manner of repressing and of punishing the use of the goods, the rulebeingthat,

have assessed as damages the value of

tained in themaster's report was impro- are in the habit of not only charging them . An epitome follows on the rise in trespass or trover, if the propertybé

perly admitted , for the reason it was very heavy fees, but of collecting them. ] and progress of the law in England. I taken by a stranger, the whole value

MAY

TO AN OFFICER.

COMPENSATION OF ATTORNEY . ticed ;
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TION -- NEGLECT TO DEFEND

SUIT - FRAUDULENT REPRESENTATION . JOHN S. GOULD et al .

CREDITORS.

FOR COSTS -- AVERAGING BY A

JURY.

an

WHENDICE IN THE JUDGE

MADE - HOMESTEAD .

UNDER PENAL

may be recovered by the special proper- advantage, if opposing parties were per. ing received in McDonough,there being Our thanks are due B. D. MAGRUDER,

ty man, he holding the balance, beyond mitted to testify.
a changeinthe law after the original of the Chicago bar, for the following

his own interest, in trust, for the gener. 285. Richard Towl v. Benjamin Wilson suit was commenced , requiring a local

al owner. But if the suit be between
venue. Held , opinion :

et al.- Error to Madison . - Opinion by
him and the general owner, the latter is 1. That dismissing the husband out SUPREME COURT OF ILLINOIS.

entitled to a reduction of the value of
WALKER, J.

of the suit, and not alleging any new

his interest. Under this rule , the sher: FAILURE OF COVENANTS IN DEED - INJUNC cause of action , did not constitutea new OPINION FILED JUNE 30, 1876.

iff ought to have had the full value of
IN EQUITY suit .

THE KNICKERBOCKER INS. CO. , of Chicago, v .
the use of the property, although he him . 2. That as the law , when the action

self had no beneficial interest therein , STATEMENT.-Wilson represented that was originally brought, allowed it to be

and personally sustained no damage, he owned the titleto lands he soldto brought as it wasbrought,the courtdid INSURANCE – PROOF OF LOSS -- NOTICE

Paradise being regardedas a mere stran- Towl, whereas he only owned an undi- notsubsequently lose jurisdiction previ . EVIDENCE .

ger, although the property had been ta vided share of four- sevenths in one ously acquired, by reason of the amend 1. NOTICE - PROOF OF LOS8 . - The court con

ken from him by the levy . portion , and ofthree-seventhsin another. ment as to parties. strues the clause in the policy providing for im
mediate notice and proof of loss.

It was, however, contended that, as Towl paid two notes, given for the pur- 291. - Elisha B. Steere et al . v . Robert 2. THE WORD " IMMEDIATE ." -- The court gives

neither the officer nor the execution cred chase money . But, failing in the third , Prewett.-Error to McLean . - Opinion
the word " immediate " a liberal construction,

itor could be allowed to use the property suit for foreclosure was brought, and no
3. PROOFS OF Loss AS EVIDENCE . - That it was

per curiam, affirming. proper to introduce in evidence, for the purpose
levied upon , no damages could properly defense being made, a decree was ob of establishing the fact that such proofs of loss
be assessed on this account. But , held, tained . Towl consulted a lawyer while SETTLEMENT ON WIFE BY HUSBAND, AS TO were made and delivered to the company, as was

2. That although it may be that the suit was pending, who advised him
required by the terms ofthe policy ,

neither of them suffers any damage by a that he could not make a defense unless
Held , That as the husband , at the time tablish by parol proof,the fact that plaintiffs were

4. PAROL PROOF.--- That it was competent to es

deprivation of the use of the property , he could show that Wilson was insolv- this property was settled on his wife , insured in other companies, and theevidence of

that the accruing interest on the judg. ent. After decree obtained,Towl brought retained enough to satisfy his indebted theamount of such insurance, cannot besaid to

mentmayindemnify the execution cred-a bill to enjointhe foreclosure saleand ness,andas the wife had an equitable be proving the contentsbyparol:
5. DUE DILIGENCE . - The court states the prop

itor, yet the general owner is to be re- execution of the decree. Held, interest in the premises by reason of her er manner of proving the loss of the property in.

garded as sustaining damages during the 1. That, as he failed to interpose a de- means having been employed in its pur- sured ,and what will be considered “ due dili
gence.”

time the property is taken, and held fense to the foreclosuresuit while pendo chase, the settlement was justifiable, and 6. DEFECTIVE PROOF . — That if defective proofs

from being applied upon theexecution ; ing, his bill for injunction cannot be can not be impeached. of loss are hauded into thecompany within the

helosesthe interest on its value, which maintained. And it is no excuse that Peter Papineau v . Maxime Belgrade. — made to them ,it will be considered as waived .
time required by the policy, and no objection is

runs against him , in the meantime, on he was mişadvised by his attorney . He
Appeal from Ford .-Opinion byWALK But this rule does not apply when defective

the judgment, and as an equivalent to and his attorney were bound to know
proofs are handed in after the time named in the

ER , J., affirming.
the inte : est, he ought to have damages. the law.

policy .

7. INTEREST ON POLICY .-That the policy was

3. The recovery by the defendant is,
2. He has a remedy at law on the SECURITY

a contract for the payment of money at a certain

time, and , as such, it was proper for the jury toin respect of the entire interest in the covenants in the deed , to the extentof

the deficiency in the amount of the in Held, 1. That notwithstanding the allow interest on it in making up their verdict.

property,that ofboth the special and terestconveyed, and hemust beleftto statute requiring residents to givesecu.
(ED . LEGAL NEWS.

generalowner, and the damages recov .
rity for costs, etc., is peremptory, yet itsthat remedy.

ered for the use of the property , if not

Opinion by CRAIG, J.

3. Wilson was not necessarily guilty application is discretionary with the
This was action of assumpsit

for thebenefit ofthespecialowner,will offraudin the representation, as he court, and error cannot beassigned on broughtby John S. and William Gould

befor thebenefit of the general owner. might not have known the detect of his the decision ofa motionthereon. in the Superior Court of Cook county,
All that the officer realizes in respect to

the property, whether damages for its

own title , and the extent of his interest. 2: A jury may properly calculate, and against the Knickerbocker Insurance

use or the proceedsof its sale, will be In order to constitute a fraudulent rep- finda medium in their estimates of Company of Chicago, on a policy of in

applied and held for the benefit of the resentation, the party making it must amounts, provided there is no agree. surance of $ 2,500 on certain goods con

know it to be false. ment that the result shall be binding as tained in the mill of the plaintiffs, lo
general owner. All things that may re a verdict. cated at the corner of Beach and Polk

main after satisfying the execution 286.-Jane C. Crane v . William H. Crane
against him, will be held in trust for the et al.-- Error to Vermillion . - Opinion 293.-I. B. & W. R. R. Co: v. Isaac H. streets, in Chicago, which was destroyed

general owner.

by the Chicago fire of October, 1871 .
by SHELDON , J. Strain et al .-Appeal from De Witt.

Opinion by SHELDON , J. , affirming.
On the motion of the defendant, the

231. - Frank Lohman et al . v. 'The Peo- CHANGE OF VENUE ON ACCOUNT OF PREJU venue of the cause was changed to Du

ple , etc. - Appeal from Cass.--Opinion
MOTION,, RESPONSIBILITY OF COMPANY BEYOND THEIR Page county, when a trial was had be

by DICKEY, J. , affirming.
LINES UNDER STIPULATION - NEGLIGENCE. fore a jury , resulting in a verdict and

STATEMENT.—Bill brought to set aside Held , That where there is a shipment judgment in favor of the plaintiffs for
PROSECUTIONS STATUTE

a deed executed by appellant and her ofstock under a stipulation, that the re- $ 2,905.41.

ELECTION UNDER.
husband (appellee) and the legal repre- sponsibility of the railroad company It is .first urged that the judgment

STATEMENT. - Action for penalties for sentatives of the grantee therein , on the shall cease atthe end oftheir line, and cannotbe sustained , because timely no

violation of 6th section, ch . 43, R.S. ground that it was procured by threats, the loss occurs beyond the end of their tice of the loss wasnotgiven by thein

1874. It was contended that the court menaces,and duress. This turned whol-line,but in consequence oftheirnegli. sured to thecompany.

erred in not compelling plaintiff, before ly on the evidence, against appellant. gence in providing an insufficient car The policy provides that, “ in case of

going to trial, to elect, specifically, what There are, however, two points of law for the shipment, the company are re loss the assured shall give immediate

particular offence under section 6 the made ; (1) that the court refused a mo- sponsible for the loss, nothwithstanding notice thereof in writing, and shall

defendants were to be required to an- tionto change thevenue on account of the stipulation . render to the company a particular ac

swer. But, Held, the prejudice of the judge; (2 ) there was 209.-Manning A. Bruce v. Maria J. Doo- count of said lossin writing,under oath,

That, as there was no evidence offered no formal waiver ofhomestead rights in

except under one clause of that section , the premises conveyed . Held ,

littleet al. — Appealfrom Scott.-Opin. stating the time, origin, etc."

ion by CRAIG , J. , reversing and re
The goods mentioned in the policy

so that defendants were not called upon 1. Thata motion to change the venue on manding. were burned on the 8th or 9ih of Oc

to meet offences under different clauses, account of the prejudice of a judge, comes tober, 1871. After the fire an inventory

the judgment cannot be disturbed on too late on the trial of a cause, after all of the goods destroyed was made out

that ground. the evidence has been heard , and ought
and delivered to the secretary of the

--JUDGMENT ENTRY IN VACATION .

Held, 1. The statute of limitations does following. No objection whatever was235. - Charles T. Hillyer v . Delia 0. Lewis not then to be entertained. Nor is it a
company on the 13th day of November

et al.-- Appeal from Ford. –Opinionby unknown as the applicant untilthe day not apply to acitation to aguardianto made by the company in regardtothe

previous. form ofthe proof, nor was any objection

IRRELEVANT EVIDENCE ADMITTED IN CHAN

2. A guardian's settlement may be interposed that previous notice of the
2. Thedeed having been made before

theamendatoryactof1857, comes under bythe court is a judicialact.
impeached, notwithstanding its approval loss had not been given, but the proofs

of loss were retained . Nothing was paidthe act of 1851 , relative to homesteads.
STATEMENT. - Suit for foreclosure - the 3. After a court has heard the evi

This act related only to forced saleş by dence in a cause, it cannot properly ad any action in regard to the claim .

contention was whether a certain note judicial process, for which a formal re

on the policy , nor did the company take

under themortgagehad beenpaid. 0 leasewasnecessarytosubject theprem- tion .' [ The Supreme Court,however, re- employed in thepolicyin regard to nojourn , and enter the judgment in vaca it willbe observed that thelanguage

this theevidence was conflicting.. Held, ises to the forced sale,butnoprohibition manded this case,withdirections to the tice and proofofloss is peculiar. "In

That, where, on excluding allevidenceadmitted, which is claimed to be im whatever rested on a voluntary aliena
court to enter the judgment when court cases of loss the assured shall give im.

tion of the homestead.
proper, enough remains to sustain the

289. - Robert McCann v. Rachel Roach.
again convenes. ]

mediate notice thereof in writing, and

decree of the court, it will be presumed Appeal from Champaign.- Opinion by 296.--Evan Worth v. Margaret P. Worth . shallrenderto the company a particular

that the court, on the hearing, consid
DICKEY, J. , reversing and remanding, - Appeal from Logan.- Opinion by account of said loss in writing.

ered only legitimate evidence,and ex
Scott, Ch . J. , dissenting.

DICKEY , J. , affirming.

dluded from consideration all testimony

The language used would seem to in .

dicate that it was the intention that no.
not properly admissible found in the TESTIMONY OF DAMAGE IN LIQUOR PROSE :

tice of loss and proofs of loss should be

record . In chancery causes, it is not er

ror for which a decree should be rever. Held,That under a prosecution for widowanddaughter of Otho North,who asthe two portions of the sentence are
Statement. — Bill in chancery by the furnished the corrpany at the same time ,

sed, that the court admitted irrelevant sellingliquor to a husband, it is impro: occupied land in his lifetime, and im closely connected by the word " and .”
testimony. per to allow testimony concerning the proved it, under a parol promise of his It is not indicated in the first clause to

231.-- John C. Crabtree, et al. v. Sarah former valuenofthe husband's hestate father to give him a deed for it. He whom the notice shall be given, noris

Dodsworth, ex'r et al.-Appearfrom and the diminution thereof. The stat: died,and thefather brought an action there any timespecified in the lastclause

Morgan. Opinion by BREESE, J.,af- ute gives an action,onlyon the ground of ejectment against the widow and whenthe proof of loss shall beren
thatthe wife is injured in her person, daughter. The bill prayed an injunc. dered ;

firming. her property, or her means of support. tion ofthe action atlaw , and a decree
If this construction be the correct one ,PÅRTIES WHEN NOT ALLOWED TO TESTIFY .

then the word “ immediate " must re

290.- Laura A. Dickinson v . C. , B. & Q. that the father should convey the land

STATEMENT. - Crabtree, and his securi . R. R. Co.- Error to Fulton.- Opinion to the daughter, subject to the widow's ceive a liberal construction, in order to

ties on a promissory note, were sued. by Scott, Ch.J., reversing and remand dower . The decreewas granted, and the carry out the manifest intent ofthepar

One of tbe sureties pleaded that the time
ing.

Supreme Court, Held , ties, as it is apparent that it was impos .

had been extended to the principal
That the decree was correct . sible immediately to furnish proofs of

DECLARATION-VENUE OF AC
debtors without his knowledge, and AMENDING 300. - Thomas E. Clark v. Aaron Hat

loss .

proved the fact by Crabtree himself.
field.- Appealfrom Menard . - Opinion This view seems more reasonable by

Held, STATEMENT.-Appellant brought a suit
by SHELDON, J. affirming.

referring to another provision in the

That the principal debtor, being a par- for injuries received , jointly with her policy , which is as follows: “ do insure ,

ty to the suit, wherein the opposite party husband , and recovered judgment. On etc., to the amount of $2,500 against all

sued in a fiduciary character, was not, appeal, the Supreme Court reversed the Held, That the general rule , in penal such immediate loss or damage as pay

under the statute, a competent witness, case on the ground that the husband was actions, and in actions for a libel and occur by fire, etc., to be paid sixty days

even in behalf of a co-defendent. The nota proper party . Then the husband defamation , and other actions vindictive after due notice and proofs of the same,

design of the statute is, thatwhere par was dismissedout of the case, and the in their nature, is, that a new trial will madebythe assured and received atthe

ties testify, they shall be on equal defendant company pleaded in abate- not be granted, merely because the ver. office of this company. "

ground,and the representatives of a de- ment that the venue was laid in the dict is against the weight of evidence, The word “ due ” notice, not " imme

ceased party would be greatly at a dis wrong county ( Fulton ) , the injury be- and in favor of the defendant. diate ” notice, is used , and the loss that

Com
STATUTE OF LIMITATIONS AS TO CITATION TO

GUARDIAN - SETTLEMENTS IMPEACHABLE

CERY-RULE THEREON - PRESUMPTION .

FOR À CONVEYANCE OFPAROL PROMISE

LANDS.
CUTION .

TION AGAINST RAILROAD COMPANY .

PENAL ACTIONS - NEW TRIAL.
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OF CHILDREN AS WITNESSES .

may occur is to be paid sixty days after The amount of loss seems to have been The first instruction of plaintiffs is ob- The Insurance Company employed a

notice and proofs are received. fully establishedby testimony entirely jected to becauseit authorized the re- general agent named Thayer. In theex.

If it had been within the contempla- independent of the proofs of loss. covery of interest , in case the verdict ercise of his authority he appointed a

tion of the contracting parties not to re Nor do we see any force in the objec. should be in favor of the plaintiffs. sub -agent, who, whilst acting as insur

quire notice and proofs ofloss to be given tion that parol proof was admitted of After the amountof money named in ance broker, was to receive for such ap

at the same time, it is but reasonable the amount of insurance held by the the policy became due, we are aware of plications as he might bring to Thayer 30

to presume the payment of loss would plaintiffs on the property in other no reason wby it would not draw six per cent. of the first premium paid for

have been specified to be made sixty companies. per cent. interest. The policy was a con- the insurance. Sometime after his ap

days after notice of loss given , or in It was certainly competent to estab- tract providing for the payment of mo- pointment the sub -agent applied for an

sixty days after proofs of loss. When lish by parol proof, the fact that plain- ney at a certain time, and,as such , it was insurance for Hoffman, to whom he gave

all the provisions of the policy are con- tiffs were insured in other companies, proper for the jury, in fixing the amount a receipt, setting forth that he had re

sidered together, we therefore feel war- and the evidence of the amount of such of the verdict, to allow interest ; this ceived from him a sum specified , being

ranted in giving the word " immediate ” insurance cannot be said to be proving point was expressly decided in thePeo- the first annual premium on an insur

a liberal construction. This , too, is in the contents of a writing by parol. ria Marine and Fire Ins. Co. v. Lewis, 18 ance of 8,000 dollars on the life of Hoff

harmony with the authorities . There was no issue involved which re- 111. , 553, and we observe no reason to man . From the evidence at the trial it

In the PeoriaMarine and Fire Ins. Co. quired the production of the policies change the rule thereannounced. appeared that the sum mentioned as the

v . Lewis, 18 I11 . , 553, when the question held in other companies, their termsand The last point relied upon by the de- first premium was made up of a sixty

arose whether the notice of loss bad conditions were of no importance, and fendant, is that the court erred in refus. day note, a cancelled debt due from the

been given within the time required by it was not necessary to establish their ing a new trial on the ground of newly- sub-agent to Hoffman , a premium note,

the conditions of the policy, it was said : contents. discovered evidence. and a horse valued at about £80. The

“ The provision in the conditions, that It is next urged that the court erred in Upon an examination of the affidavits application was reported to Thayer, but

notice is forth with to be given of the giving plaintiffs 3 and 4 instructions, presented in the motion , we are satisfied nothing said of the receipt. Hoffman

loss, means within a reasonable time which were as follows : the testimony newly discovered, is , in subsequently called upon Thayer for the

under the circumstances — the use of due 3. If the jury believe from the evi . part, in the nature of impeaching evi. policy, and then for the first time pro

diligence.” dence, thatthere was such a loss of pro- dence , and the rest is merely cumula- duced the receipt. The latter refused to

May, in his work on insurance, states perty described in the declaration here. tive. ratify the conduct of the sub-agent.

the rule in regard to notice of loss, thus: in, as is therein set out, then they are We understand the rule to be well Hoffman thereupon brought an action

" If the notice be required to be forth- authorized in determining for them settled, that a new trial will not be grant. against the company for the property

with, or as soon as possible, or immedi- selves, from all the facts and circum - ed when the evidence is of this charac delivered by him to the sub -agent, and

ately, it will meet the requirements if stances of this case as developed by the ter. a verdict was entered for the defendant.

given with due diligence under the cir- evidence, whether or not, after said loss, After a careful examination of the Upon a re- hearing, a verdict was entered

cumstances of the case, and without un. the plaintiffs gave immediate notice whole record,we are satisfied it contains for the plaintiff. The defendant then

necessary and unreasonable delay, of thereof in writing to defendant. no substantial error. moved for a new trial , which was grant
which the jury are ordinarily to be 4. If the jury believe from the evi. The judgment will , therefore, be af- ed . Meanwhile Hoffman died . His

judges.
dence that there was a loss of property firmed . widow then filed a bill , praying thatthe

Under the rule here announced which described in the delaration, as therein B. D. MAGRUDER, for defendants in company should be compelled to deliver

is substantially the same as held by this stated , and that after said loss the plain. error. the policy to her, and to paythe amount

court in the case cited supra, the ques- tiffs did not give immediate notice A. C. STORY, for plaintiffs in error. of the insurance specified. The compa

tion presented is whether the notice thereof in writing, yet if they, at the ny never received any part of the pro

given under the circumstances was a
same time, find from the evidence that perty delivered to the sub-agent. “Life

FROM LVI. NEW HAMPSHIRE.
substantial compliance with the provis on or about November 13, 1871 , the insurance,” said the learned judge who

ion of the policies.
plaintiffs submitted to defendant proofs DIVORCE, EXTREME CRUELTY - COMPETENCY delivered the opinion of the court, " is

a cash business. Its disbursements areThe fire which consumed plaintiffs' of said loss as required by the policy of

property, was a general conflagration. insurance herein introduced, and de
Day v . Day, p. 316.

all in money , and its receipts must , nec

It spread over and consumed more than fendant accepted the same, and retained essarily , be in the same medium . ” Then

Upon the trial of a libel for divorce on having pointed out that if the agent had
one hundred acres of the principal bus- the possession thereof 'from thence

iness portion ofthe city of Chicago.
thereafter, and madeno objection to the ground ofextremecruelty, onlytwo authority to takethe borse in part pay

Business of allkinds was demoralized the plaintiffs not havinggivenimmedi- assaults upon the libellant bythe libel- ment,he could have taken other horses,
and to a great extent suspended . The ate noticeof said loss in writing, either leewereproved, and those of not a very andhisauthority would extend to the

office of the defendant,together with its atthe time said proofs weresubmitted, aggravated nature. Itwasin proofthat doing ofeverything necessary for the

books and papers were destroyed.
or at any timethereafter,thenthejury the libellee used very violent language keepingofthe horses antil they were

The plaintiffs, who had been engaged are authorized in finding thatdefendant towardsthe libellant, cursing her,and sold,such, for instance, as the building

in a large manufacturing business , held a
waived such immediatenotice in writ- applyingindecent epithets, and conduct ofstables, or at any rate the hiring of

ing himself so as to terrify his wife and labor and room , he went on to say , “ Thelarge number of policies of insuranceon ing, as is above mentioned.

this property . Time was absolutely nec

children, andmakeliving with him intol, exercise of such a power by the agent
Whether due diligence has been used erable . 'Held , thatthese facts furnished was liable to two objections. It was ul

essaryforthemto arrange their papers, ingiving therequired notice may bere evidence from whichthejudgewho tra vires, and it was afraud asrespects

procurethenecessary blanks and learn garded a question of fact which is ordi; heard thecause wasauthorizedto find the company:

the location of the offices of the insur- narily left to the jury to be determined that thecharge was supported.
Hoffman must have

ance companies before they could give from all the circumstances in the case
known that neither Goodwin (the sub

notice of loss and furnish proofs. bearing upon the question. May on In
Upon such trial, a boy ten years old agent) nor Thayer had any authority to

Under allthe circumstances of the surance,Sec. 462 ; Edwards v. Baltimore to have no knowledge of thenature of was a party to the fraud. Novalid con

was offered as a witness . He appeared enter into any such arrangement,and he

case , we cannot say there was an unrea- Insurance Company, 3. Gill, (Md . ) 176. an oath . Having been first instructed tracts could arise from such a transacsonable delay .

To give the word “immediate”a lit- to the facts and circumstances bearing bythe court upon that point,he was per- tion. This objection is fatal tothe ap

eral interpretation would defeat the upon the question of diligence in giving perly admitted
mitted to testify. Held, thathe was pro. pellant's case. The facts of the case

ends of justice,and in a case of this kind the notice, then the question may be
were in conflict, but they were sufficient

require ofthe insured an impossibility, garded as one ofloss for thecourt. May is found, after examination by the court, the plain principle that anagenthas
If a child under the age of nine years ly clear to permit of the application of

destroyed and theplaintiffs had noin- ardFire Insurance Company, 8 Gray,33. to possess asufficient sense of the wick : primafacie powerto bind his employer

formation as to the location of the otti The facts in regard to the diligence,used edness and danger offalseswearing,he only when he acts within the scope of

cers or agents of thecompany , and hence in this case were not conceded, but may be sworn , and admitted to testify . his authority . It is needless to dilate

it was impossible forth with to give the were controverted before the jury, and INSURANCE - MISTAKE CURED BY THE STAT- upon the reason of the rule, or to dwell

notice and furnish proofs of loss. therefore we see no error in the 3d in upon the beneficialgrounds on which it

It is also urged that the averments of struction.

rests, We have from time to time

Tuck v . Hartford Fire Ins. Co., p. 326 .
the declaration were not sufficient as to As to the fourth instruction we are touched in these pages upon the maxims

the value of the property destroyed and satisfied it is erroneous.

Under General Statutes, ch . 157, sec 2, and principles of the law of agency , but

the amount of other insurance on the If a notice of loss was given defective to state fully and truly the state ofthe knowledge more important to the com
an omission by one applying for insurance of no rule and of no principle is the

same.
in form , and the company received it title to the property upon which insur. munity in general than of the broad rule

Whether the declaration would have and pointed out no defect and made no ance is sought will not avoid the policy, which sbould guide people in dealing

been regarded sufficient on demurrer, is objection thereto, such would no doubt unless such omission was intentional and with persons who profess to act for oth

a question that does not arise , as no de- be regarded as a waiver of a sufficient fraudulent. The main features of that branch

murrer was interposed . notice, but a failure to give notice in

We perceive no variance between the time rests entirely upon a different estof mortgagors in mortgaged premises. are easily within the comprehension of

The plaintiff's policy was on the inter- of law are clear and well defined . They

proof introduced and the declaration, ground from a failure to give notice in There was another policy on the same every mind capable of transacting the

and we are aware of no ground upon due form .
interest in another company, and also an ordinary business of commercial inter

which the court could have sustained the The reason is obvious where a defec- insurance of the interest of mortgagees course, yet it is surprising how often

motion ofthedefendants to exclude the tivenotice is given; if the company points in a third company . The plaintiff's men act to their own detriment through

evidence from the jury .
out the defects, the insured can supply policy contained a provision that the as- ignorance of its simplest principles.”

Had the defendants regarded the dec- them by a new notice ; and if the com- sured should not be entitled to recover

laration insufficient, the proper mode to pany fails to point out the objections of the defendants any greater proportion PRIZE - VESSEL CAPTURED IN VIOLATION OF

reach the defect was by demurrer. they may very properly be regarded as of the loss than the amount insured by

NEUTRALITY LAWS.

It is also claimed that the court erred waived, but a notice not served in time their policy bore to the whole sum in

in permitting the proofs of loss to be in rests on a different principle. If the sured on said property , without refer The opinion of the Supreme Court of

troduced as evidence of the kind, value company makes objection the insured ence to the solvency or liability of other the District of Columbia, in the case of

and amount of property destroyed. cannot remedy thedefect ; it is too late, insurers. Held, that the jury were prop- Collins et al . v. The Steamer Florida, is

Upon an examination of the record, and hence there is neither reason or ne- erly directed to apportion the loss be

we do notfindtheproofs were introduccessity for the company to speak norbetween the defendants and theother com- reported 3 Washington Law Reporter

ed for the purpose indicated . concluded by its silence. pany having insurance on the same in 173. The rebel cruiser, Florida , while
The record discloses the fact that the We do not think that an insurance terest, without taking into account the anchored in the neutral waters of Bahia ,

proofs were offered in evidence, forwhat company is concluded by a notice ofloss value of the interest ofthemortgagees was captured by a war vessel of the
purpose however the record is silent ; not issued in time, for the reason thatno on the insurance on that interest.

they were objected to, but upon what objection is interposed atthetime service
United States, and brought into Hamp

grounds does notappear; the objection is made, and, therefore, the instruction ,

was overruled and the evidence was ad- asgiven, wasnot correct.

AUTHORITY OF INSURANCE
ton Roads , by a prize- crew , where she

mitted to the jury .

was accidentally sunk ; Brazil demand
AGENT.

But while the instruction failed to lay
It was proper to introduce in evidence down the rule correctly, it could do no The London Law Times of July 8th ed and received satisfaction from the

the proofs of loss, for the purpose of es . injury to the defendant,as notice of loss says : " The United States Supreme United States for the violation of her

tablishing the fact that such proofs were was, under all the circumstances, given Court has in the case of Hoffman v. Han. neutrality ; and this circumstance in con

made and delivered to the company as within the time required by the policy. cock Mutual Life Insurance Company, re
nection with the illegality of the seiz .

was required bythe terms of thepolicy, we cannot, therefore, reverse on ac ported in a recent number of the Chicago ure, washeldto conclude the rightsof

and such no doubt was the object and count of the errorcontained in the in- Legal News, affirmed a principle of law the captors, and that she could not be

purpose of the evidence. struction , familiar enough to the English lawyer. condemned as a prize.

re

UTE.

ers .
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20th says :

decree, within the meaning of the law , closure implied from a dismissalof a bill whole benefit of the insurance shall be brothers, who will fall next ? ”

( Continued from Paye 372. ) the protection of the weak, and have so they receive them when urged on be- which relate to policies for sea insurance .

In It is quite possible to protect therevenue

to securethepayment of money ,and mentthat it is no longerwhatitpur: Brogden r.Miller, it will be recollected without opening a door to rascality, and

Wiltberger helda mortgage upon land changedthe legal effect of theinstru: half of an insurance company.

filedabillto foreclose, and obtained a portsupon its face to be,nor whatitwas that the defendant, who representedthe makingthelegislaturea party totắe dis

decree of strict foreclosure to the effect originally intended to be by those who Victoria InsuranceCompany,success- honesty of unscrupulous corporations.
it

that if the defendants did not, within fully resisted an action on a contract for The New Zealand Jurist.

thirty days, pay the amount due, they This decree of strict foreclosure is insurance ofa steamship, on the ground

should be foreverforeclosed ofall right very much like the mortgage. Itreads that the contract was expressed in a slip, AMERICAN FUNEREAL ORATORY . - The
and equity of redemption . The thirty plain enough and seems strong enough and that the slip not being stamped , the

days expired and the money was not to cut offall right and equity ofredemp- contract was void. There can beno London Law Times has had frequent

paid, but no other, or further, final,or tion in case of non-payment.
doubt that the decision of the Court of articles commenting severely upon

confirmatory, or absolute order of fore . Butwhat is the language ofthe books? Appealon this point was wrong ; but it speeches made by members of the

closure was entered . Wiltberger, or In Daniel's Chancery Practice, Vol. 2, p. is notthe leaststriking feature of the American Bar upon funereal occasions,

persons claiming under him , then 'sold 1248 ( * p. 1204 ) it is said , “ There are

and conveyed the lots in question in many cases of decrees, which , although from expressing any opinion as to the and not always without some reason.

this suit, being a portion of the mort- they arefinal in their nature, require character ofthedefence. Neither in the The speeches made at such meetings of

gaged property, to the complainants
in the confirmation of a further order of judgment delivered norin the course of the Bar should always be in accordance

this suit; they paid the full value of the court, before they can beacted upon the argument, did they express any with the truth . The Law Times of July
the lands, and supposed they were get.

ting a good title : " After such sale and which a further order is necessary to raised ; although it is impossible to read

We have more than once givenour readconveyance, some of the defendants to complete the decree, is that of a decree the report of the case without expecting

the foreclosure suit took the record by of foreclosure. * * If the defendant does to meet at every line of it a sharp ex- ers some examples of funereal oratory

writ of error to the Supreme Court, and not pay the money the plaintiff's right to pression of their opinion on the point. in America on the occasion ofthe death's

the decree of the courtbelow was revers the estate will becomeabsolute. Hemust, How the English Judges meet the ob- of lawyers of reputation Judge Lynd,

ed and thecauseremanded,andthe bill however, in orderto complete his title, jection is shown in a very similar case of the Pennsylvanian Court of Common

for foreclosure was finally dismissed by procurea final order for confirming it, which came before the Queen's Bench Pleas, died recently,whereuponthe Bar

Wiltberger, the complainant therein. otherwise the decree of foreclosure will Division of the High CourtofJustice,in bad a meeting. Judge Lynd, judging

Now upon this state of facts, what are not be pleadable. The same practice is January last - Sassoon ». Harris, ( Law from the speeches, has never had an

the rights of the complainants ? Must alsoto beobserved in the case ofdecrees Times, 22Jan.1876, p. 216 ). Theaction equal in virtue, integrity, industry, and

they stand in Wiltberger's shoes ? or, on for the redemption of a mortgage,” etc. was brought on a marine policy ofinsur- ability. " No man, we are told , “ is

the other hand,arethey entitled to pro- Seeto thesameeffect,Seton on Decrees, ance, and one of the grounds ofdefence necessary to the public ;" but, neverthe

tection as persons purchasing under or p ; 140 & 144. In Thompson v. Grant, 4 was that the policy was insufficiently less, the loss of Judge Lynd is " irre

relying upon the final decree ofa court Maddock's R., 232,it is held that,until stamped ,and therefore void . A verdict parable.” There wouldappear to be

some mysterious process in Philadel
having jurisdiction of the parties and of the final confirmatory order of foreclos- having been given for the plaintiff, a

the subject matter ?
ure, the mortgagee has no title that will rule was afterwards obtained to enter a phia for detecting corrupt judges, for one

It was urged by counsel on the hear pass under a clause in his will devising nonsuit or a verdict for defendant. At speaker says that Judge Lynd passed
lands.

ing, that the decree was erroneous upon
the argument, counsel for the defendant through life without reproach. There

its face, and was liable to be reversed , Bolles v.Duff,43 N. Y., 469, is a recent expressed their regret at being obliged was no smell of fire upon his garments.”

and was infactreversed assoonas the case, and directlyin point. Therehad by their instructions to insist upon this Judge Ludlow was particularly brilliant,

been a former suit on a bill to redeem , ground of defence. The Judges referred thusdescribing the decease of the late

SupremeCourt couldget holdof it,and and adecreehad been entered allowing toitin the course of their judgment as Judge: " The pale horseandhisrider

follows : ranged through the world at all times,
bound to take notice of its infirmities redemption, finding the sum due,and

fixingthe time within which the money

Intbinknot .They had a rightto rely shouldbepaid , and decreeing thatin question, 1 grievetosaythat ourjudg. into the flood oftime with savage fury;

COCKBURN, C. J.- “ As to the stamp but as the hours of this fatal day rolled

were not required to run any risk on ac
case of failure to pay within the time ment must be for the defendants. I re

count of errors in that judgment. If a and do from thenceforth, stand dis- havesolowered the standard of insur happy,and positively found a flaw in

prescribed,“ the plaintiff's complaint be gret that a body of underwriters should Death's Own !'” . Judge Briggs wasless

court, having jurisdiction, says a title is

good , purchasers have a right to say so missedout of this court." The money ance morality as to insist upon the ob- his deceased brother. “ As aspeaker,"

too, and to hold the property, no matter obtained . In Bolles v.Duff,that decree noalternative but to give effect to it . ”
was not paid , but no further order was jection, but as it has been takenwehave he says, “ he was notso successful. He

gave conclusions, but without his rea
how many errors there may be. Such

judgment is conclusive between the par: closure,butthe court held it insufficient, this case is published ,it will frighten rather severe. The Hon . Charles Gib
was relied upon as a final decree of fore . BLACKBURN, J.- “ When the history of sons, thus leaving his hearers to work

up to them as best they might.” This isties until reversed or setaside .Andif, andJohnson,J.,in his opinion says : foreign houses from Englishbusiness, bonsalso forgot the solemnity of theoc
while it is in full force and before any “ Theauthorities in England are quite and the statute will thus turn out to casion, forhemade afierce attack on

steps are taken toset it aside, third per uniform ,thatthis final order is necessa: have beenimpolitic as wellas harsh.

lyinguponthe validity ofthe judgment, ryin a strictforeclosure,andthat unti. Andthere appears to havebeen node is practised in this country,that refuses

they are tobeprotected . This doctrine that final orderisobtained,the mort- sire to cheat in this case ; there was
is recognized in Waddams v. Gay, re

gage is not foreclosed, and no titlepasses merely amistake resulting in a loss to tion for publicservices.” Theclimax ofto public servants a decent compensa

cently decided by the Supreme Court.
to the mortgagee.” * “ Withoutex- the revenueof some four orfive shil. misery, however, was reached by Judge

The important and difficult question which it is nowapplied, I think it sound same'if theloss were threepenceonly this pleasantinterrogatory, friends and
tending this rule beyondthe casesto lings ; however, the law would be the Ludlow , who senthis hearers away with

inthe case is this :—Wasthisforeclosure in its application here, to astrictfore,

such afinal decree or adjudication asop: to redeem . Until that order be obtained lost in such a case. The penalty is ut

erated, upon the expiration ofthe thirty the records ofthe courtdonot show which terly disproportionate,and the principle

out further order by the court, to absoc. party has finallyobtained the judgment impolitic as well as immoral, for it holds
or who is the owner of the land. Until out inducements to mean men to take the Eastern District of Michigan , inThe United States District Court for

lutely bar the right to redeem , and to

clothe Wiltberger with a perfect title that order is obtained the complainant mean advantages, and makes those who

both at law and inequity? It was final mayapply to have thetime to pay the passsuch a law guilty oftheimmorality Scripps v . Campbell etal., 1, American
enough to enable the parties to go to the amountdecreed to be due, extended ."

of it. For myself, when at the Bar, I have Lawyer , 10, held in suite commenced in
Supreme Court, and to get a decision Such seemsto be the law , and I find often been told by clients that they had it the State Courts and removed into the

there upon the merits. "If it was final no decisionsto the contrary.
in their power to take objections of this

enough for that purpose , was it not final Decrees ofstrict foreclosure are not kind, butdeclined to do soonthe ground Federal Court, the right to costs is not

enough to enablea purchaserto rely viewed withfavor, andare not often al- of prudence, from fear of losing their determined byR. S. , sec. 968,but by thelowed . If parties choose to rely upon business. In Wolff v. Hardcastle, 1 B. & statute of the State ; that where the

Were there no controlling decisions in ceedings are regular. The decisions of takonfor want of compliance with stat
them ,they inust see to it that their pro- P., 3, 6, it appears that no objectionwas plaintiff, in an action on the case com

point;andwere Ileft to decide this the courts show no tendency to dispense utory formalities." And I find Buller, menced in theStateCourtandremoved

question upon general principles,I with any of the precautions heretofore J., expressing himselfas follows:Time into the Federal Court, recovered less
should, in view ofthe rulegenerally ap required in suchproceedings:

plied to determine whether or not a de was when no underwriter would have than one hundred dollars, the defendant

cree is final, say that this decree is final, the defendants .
Å decree may be prepared in favor of dreamed of making such an objection ; is entitled to costs under compiled Laws,

inasmuch as itseems to give all the re if the solicitor had suggested a loophole

lief prayed for, and does not necessarily
John BORDEN, for complainants. by which he might escape, he would sec. 7390, as a matter of right.

call for any further action of the court. etal .
C. C. Bonney, for Gibbons, Tompkins have spurned at the idea . He would

IMPORTED ARTICLE-PAYMENT OF DUTY

But there are rules applicable to this have said , is it not a fair policy ? Have
AYER & Kales, for South Park Com I not received the premium ? And shallclass of cases, which must control - rules

missioners.
long since established by the decisions I not now , when the loss has happened , In re Kirkland , et al . 14 N. B. R. 139,

andpractice of the courts, andnow gen Knowlton & Webber, for Reid , et al . pay themoney ? This would have been the United States Circuit Court of Mary

erally recognized as binding. The whole his answer, and he would immediately land held that if a party purchase an

law relating to mortgages is peculiar, have ordered his broker to settle for

and is to be found in the decisions of the BROGDEN v. MILLER. the loss. I quite agree with Buller, J., imported article, duty free, and is sub

courts, rather than in the contract of the Few defences can be imagined of a and I give judgment for the defendant sequently compelled to pay the duty in

parties or in the language of decrees, more unsatisfactory character than that with the greatest reluctance. I almost order to get possession of the article, he

viewedonly in the light of generalrules of an objection tothesufficiencyof a feelmyselfpartnerinthemoral guilt is entitled to besubrogatedto thepri

tain whether or not the mortgagor has ance companiesgenerallypride them somewayout of it, but thelaw is clear ority of the United States.

lost all right to the mortgaged property, selves on their honor in meetingtheir and the facts are clearly within it .”

it will not do to merely see how the liabilities, irrespective of technical ob . This is refreshing. It is equally so to The head note to Blackman v. Bainton

mortgage reads, or how thedecree reads, jections that might be raised in their read that, the defendant, immediately. 15C. B.N. S. 432,is quaint: “ Twenty

but wemust also see what, if anything, favor; and consequently we do not often after the delivery of the judgment of five witnesses and a horse on one side

the courts have decided asto the effect meet with any attempt on their part to the court in his favor,wrote to the Times againstten witnessesonthe other. Held,

of such language. set up purely technical defences in announcing that it was never bis inten- not such a preponderance of inconven .

A mortgage, vadium mortuum , is upon court, unless there is some substantial tion to takeadvantage of the stamp ob- ience ' as to induce the Court to bring

its face a very plain and simple docu- defence on the merits as well . An ob - jection, and further that he hadhim back the venuefrom the place where

ment. It is an absolute conveyance of jection to the stamp on a policy is simply self, since thejudgment, written to the the cause of action (if any) arose."

property, subject to the condition of be- discreditable, and it is usually viewed plaintiff requesting him to present the

ingdefeated by the payment of the mo- in this light in the courts as well as in policy again for his settlement of the

ney on the day agreed upon . If the mo- the mercantile world. The English claim ." Wemay suggest that the atten BANKRUPTCY - PROOF OF DEBT - NOTARY

ney is not paid, the land is lost tothe Judges are wont toshow
no great fa- tion of the Minister of Justice might Public. — Among our new bankruptcy

mortgagor, andbecomesdead to him for vor to stamp objections,” (PittTylor, p. wellbedirected to the reports of these blankswe havea blankforproof of debt,

ever. But the courts have interposed | 402 ) ; and a recent report furnishes a

forthe relief of thesuffering,andfor memorableinstance of thestyleinwhich of thoseprovisionsofthe Stamp Act prepared expressly for notaries public.

*

REMOVAL OF CAUSES - COSTS .

upon it ?

SUBROGATION.
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not in
own names, and the first instance at the General Term .

CHICAGO LEGAL NEWS. isthe general principle. Themethod of not as agents. They demised the prem. The causewastried atthe Steuben Coun

v.

THE CITY COUNCIL OF CHARLESTON et al .

V.

STOTT et al , v. RUTHERFORD.

carrying it outin detail admits of some ises in the same way. The rent was ty Circuit, the Hon . James C.Smith, Jus.

latitude for the exercise of deliberation stipulated to be paid to them in their tice, presiding. The plaintiff proved

CHICAGO, AUGUST 19 , 1876. and judgment. We have examined the own right. The covenants of the lessee that the intestate resided at Hornells

report of the special master to whom the were all to them personaily. If there ville ; that he was employed by the Uni

matter was referred, and the review of had been a breach of the covenants of ted States Express Company to deliver

The Courts . that report by the court below , and we title and for quiet enjoyment, they would freight about town ; that he had former.

think that aresult was reached corres- have been personally liable for thedam ly been an express messenger of said

ponding in the main to the principle ages. The lessee entered into possession company ; that on the second day of

SUPREME COURT OF THE UNITED which we have endeavored to establish, and remained in possession , enjoying April, 1874, at the request of one Bowles ,

STATES.
There is but one item which we regard that possession as long as he chose to do who was then express messenger of said

Nos. 199 and 200. - OCTOBER TERM, 1875. decree appealed from . Thatis the itera of thecontract. When calledupon to such expressmessengerofsaidcompa:

as calling for any interference with the so . He had on his part the full benefit company, the intestate took his place as

No. 199.- BRANCH, SONS & COMPANY, and the of twenty - five thousand dollars for re pay and perform , as he had covenanted ny, and started upon a train of defend

SOUTH CAROLINA RAILROAD Company, Appel- placing the tracks and side tracks with to do, he answered thatthe lessors had ant’s from Hornellsville, as such express
lants, in the city limits, which we think fairly no title, and that he wasin no wise re- messenger ; that he paid no fare ;that

belongs to theold road, and should have sponsible to them .
he was riding on the front end of the

No. 200. — THE CITY COUNCIL OF CHARLESTON et al., been taxed in toto , and not pro tanto . In Laws v. Purser, 6 Ellis & Bl., 932, baggage car; that his business as such

Appellants., With this modification the decree of the plaintiff, a patentee, had licensed the express messenger
was to distribute

BRANCH , SONS & COMPANY.
the Circuit court is affirmed .

defendant to manufacture the article packages ; that while so riding, and in

Appealsfrom the Circuit Court of the United States for

covered by the patent. After having charge of the property of said United

the District of South Carolina,

SUPREME COURTOF THE UNITED The patentee sued him . He pleaded said train was run into bya construction

done so, he refused to pay the royalty: States Express Company, in said car, the

CONSOLIDATION OF RAILROAD COMPANIES .
-ITS EFFECT UPON TAXATION OF THE

" that the letters.patent were void , and train operated by the defendant's serv

PROPERTY OF SUCH ROADS. OCTOBER TERM, 1875.
that he had a right to make and sell the ants, by reason of the negligence of the

Mr. Justice BRADLEY delivered the article without the plaintiff's permis defendant's servants operating said con

opinion of the court. PRESUMPTION -LEASE .
sion.” The plaintiff demurred. The struction train , and the intestate was

These cases require but very little dis
court said : “ It would be monstrous if killed in consequence of said collision .

cussion , as they have already been be. In Error to the Supremembicart of the District of thedefendant,aftersuch an agreement The defendantread in evidencetwo con,

fore the court and substantially settled
Where the recital in a lease as to the character acted upon, could on this ground refuse tracts set out in full in its answer, and

in Tomlinson v. Branch, and TheCity of in which the lessors acted,isnot inconsistentwith payment. ”Thedemurrer was sustained . proved that they were in force as alleged

Charleston v. Branch , reported in 15th their holding thelegal title in trust, if such be
There are two answers to the defense in the answer at the time of said collis .

of Wallace , pp . 460 , 470. The result to necessary to its validity the presumption will be
in favor of the validity of the instrument.The relied upon in this case.

ion . The answer sets out two contracts,

which we came in those cases was sub- rule oflaw that a lessee is estopped fromdisput The recital in the lease as to the char -onedated August 2, 1858 , between the

stantially this : that the respective roads ing the title of his lessor, followed .
acter in which the lessors acted , and all New York and Erie R.R. Co. and the Uni

and the property of the two companies, Mr.Justice SWAYNE delivered the opin- that is said upon the subject inthe bill | ted States Express Co.,and the otherda

which had become consolidated in the ion of the court.
of exceptions, are not inconsistent with ted March 14,1871,between the Erie Rail

hands of the South Carolina Railroad This is an action of covenant brought their holding the legal title in trust, to way Co. and the said express company.

Company,

namely, that of the Canaland upon an indenture of lease, executed by enable them the better to dischargethe It was conceded that prior to the execu

Railroad Company, and that of the Lou- the plaintiffs in error and one P.D.Gur- duties touching the property with which tion of the contract of March 15, 1871,

isville and Charleston Railroad Com pa ley, since deceased, to the defendant in they were clothed . Every reasonable the defendanthas succeeded as lessee to

ny, respectively retained their original error. The declaration sets out sundry presumption is to be made in favor of all the rights, business and franchises of

status toward the public and the State, breaches of stipulations contained in the the validity of the instrument which the New York and Erie Railroad Com

the same as if they had not been con- lease. The defendant pleaded non est fac- they executed. The act done pre-sup- pany . The contract of March 15, 1871 ,

solidated under a single proprietorship. tum and satisfaction ofthe claim of the poses the prior act necessary to give it is a modification of that of August 2,

As one of these roadshas become taxa: plaintiffs by payment. Upon the trial validity. It is not stated in the billof 1858, and assumes the condition of the

ble and the other has not, the rights of several bills ofexception were taken by exceptions that thelessors had no paper prior contract, except as modified,so

the State and the public growing out of the defendant. They show that he made title , but," that they possess no estate that both may be considered as one con

this accidental diversity may sometimes numerous points, all of which were over . whatever in said lands, except such as tract made by the defendant. By oneof

raise questions of some embarrassment. ruled by the court. But one ofthem re pertained to the office of such commit- the provisions of the contract of March

This occasions this occasions the only quiresanyconsideration . He objected tee, and have no estate therein in their | 15, 1871, itisagreed that the Erie Rail,

difficulty to be solved in these cases. tothe admission of the lease in evidence , individual capacity." Thelegaltitle in way Company" shall assume theusual

From Branch vills to Charleston there is upon the ground thatit showedupon its trust would be just such an estate asis risks taken by railroads on the express

but one road , and that is a part of the face that the lessors had no title to the here exceptionally and negatively indi. matters of the parties of the second part,

original road of the Canal and Railroad premises, and that the instrument,was, cated. Weare all ofthe opinion that it except that the railway company shall

Company, used in common for both therefore, a nullity . The court admit is a fair inference from this language not assume any risk or loss on any mo

branches of the property. The Louis- ted the evidence, and an exception was that the lessors had such an estate , or ney, bank notes, bonds, gold bullion or

ville and Charleston Railroad Company regularly taken .
someothertitle in trust, sufficient to war- jewelry packages, and for which, with

had a chartered right to extend their A verdict was rendered for the plain- rant their giving the lease and to render the express company's safesandmessen . '

road to Charleston ; butweremet by the tiffs. The defendant moved for a new it valid .
gers, no charge for carriage is to be made

exclusive privileges of the elder compa- trial , and the case was heard by the full We think the principle that thelessee by said railway company.” And further,

ny, and hence the purchase of its prop. court in general term . The court order cannot dispute the title of his lessor also “ ibat the officers and messengers of the

erty, and the ultimate consolidation. ed a judgment to be entered for the de- applies. We see nothing to take the express company shall pass free of charge

Now the fact that the elder company fendant veredicto non obstante. The plain - 1 case out of thislong-settled and salutary on the said railway and branches.” By

had this exclusive privilege shows that tiffs have brought the case beforethis rule. Williams v.Mayor, etc., 6 H. & J., the contract of August2 , 1858, it is also

even if the consolidation had not taken court for review The judgment of the 529 ; Stewart v. Roderick , 4 Watts & S. , provided as follows: " The party of the

place, the old road would have contin court below proceeded sulely upon the 189; Coburn v. Palmer, 8 'Cushing, 627. first part” (the railroad company) “ fur

ued to do the work of both companies ground ofthe invalidity of the lease, and the rule applies with peculiar force ther agrees to transport, tree of charge,

between Branch ville and Charleston , that subject is the only one argued here. where thelessor wasin possessionand to and from Jersey City, Dunkirk and

and this part of the line would have The lease created a term beginning on transferred that possession upon his Buffalo, and such other points on the

been now subject to taxation . It does the1st day of February, 1864, and to faith in the validity of the lease to the line of their road as the second party "

not follow , therefore, that this part of continue five years. It recites that the lessee. Taylor's Landlord and 'Tenant, ( the express company ) “ may deem expe

the road, though used for the accommo- lessors, in making the lease were act sec. 707 . dient in order to accommodate their bu

dation of both branches, should be re- ing as a church extension committee, by

parts,one subject to taxation , andthe assembly of the Presbyterian Church , the plaintiffs in error, wascompetent, is messengers ; the party of the first part

garded as divisible into proportional authority and on behalf of the general the bill of exceptions, as to the
title of siness, their money, safes, contents, and

other not . It is to be regarded as simply old school.” The leasehold premises are

the road the propertyof the old com- described as " being lot number four and onwhich we therefore express no opin . conceded upon the trial that the intes

a question not raised before us, and up- assuming no liability whatever.” It was

pany, in the hands of the new company part oflot number five ," etc. , “ as now held ion .

it is true, but subject to all the liabili- by the parties of the first part," etc. The

ties of its original charter. Hencewe lessee covenants, among other things, judgment below
wasgiven, the lessee messenger of the United States Express

According to the viewsupon which the tate, at the time of the collision , was a

held that the entire line of road be.

tween Branchville and Charleston is and deliver up the possession of said his covenants, but, at the end of the contracts. The defendant's counsel ask

" that he will well and truly surrender could not only refuse performance of all Company within the meanings of said

subject to taxation; and that prima facie premises to the said parties of the first term , he could have held possession in ed the court to direct a verdict for the

the railroad terminus and depoi in part, their successors and assigns, in ac- defiance of his lessors, and he could have
Charleston and the property accessory cordance with the stipulations herein contined to hold possession until they defendant upon the ground that, by rea

thereto, belong to the elder portion of contained , whenever this lease shall ter showed a valid title in a suit brought to son of said contracts, the defendant was

the joint property. But inasmuch as the minate." It was provided that the less - enforce it, or until such a title in such a not liable in this action , but the conrt

charter right of the present company ors might terminate the lease for non- suit was shown by some other party decided that said contracts afforded no

extended to Charleston , we further held payment of rent, or otherwise, at their This, we think , would becontrary alike

that if it could be fairly shown that any option, by giving the requisite notice. to reason, justice and the law .

defense to the action, and that the only

of the company's property there was ac. The language of the grant was, “ bave The judgment of the Supreme Court question in the case was a question of

quired by thepresent company for the granted ,demised ,and to farm let. " The of the District of Columbia isreversed, damages, and refused to direct the jury

accommodation of the business belong words " grant" and " demise " in a lease and the case willbe remanded to that
ing to its original roadsor for the joint for years create an implied warranty of court, with directions to enter a judg. I to find a verdict forthe defendant, to

accommodation of the entire system of title and a covenantfor quiet enjoyment. mentupon the verdict in favorofthe which decisions and refusal, and each of

roads under its control , such property Burney v. Keith, 4 Wend . , 502 ; Grannis plaintiffs in error.
them, the defendant's counsel duly ex

would pro tanto , and in fair proportion , v. Clark, 8 Cow ., 36 ; Young v. Hargrave's

be exempt from taxation . This was in- Adm. , 7 Ohio Rep , part 2, 68.

cepted . The court then charged the ju

tended to meet the case of such property

The declaration avers that by virtue NEW YORK COURT OF APPEALS. ry that the only question for them to de

as the present company might have ac of which said indenture the said defend .
cide was the amountof damages to which

quired in Charleston either separately ant immediately thereupon entered into
[JUNE 6 , 1876.] the plaintiff was entitled. And the de

or in conjunction with the old company, the occupancy and enjoyment of said

had no consolidation taken place, and premises and appurtenances, and was

fendant's counsel excepted to such

had theline between Branchville and possessed thereof until about the first LIABILITY OF RAILROAD COMPANY FOR charge upon the ground that, by reason

Charleston used by both, remained day of October, 1869, when he vacated

THE INJURY OF MESSENGERS. of said contracts, the plaintiff was not

the property of the old company. or such possession and occupancy , and the Appeal from the Fourth Department. entitled to recover. The jury found a

course, in carrying out this principle, term of said lease was determined.” This is an appeal from a judgmentaf- verdict of $4,000 in favor of plaintiff.

any repairs or improvements made on This is not denied by the defendant's firmed by the General Term of the

the old line or the property of theold pleas,and is, therefore, according to the Fourth Department, uponaverdictin The Court of Appeal has affirmed the

company would become a part thereof, settled rule ofthe law of pleading, tobe plaintiff's favor, the exception ofdefend judgment, with costs . - N . Y. Daily Reg

and be subject to taxation . Butnewly taken as admitted . The lessors execu- Tanthaving been ordered to be heard in ' ister.

BLAIR V. ERIE RAILROAD COMPANY.
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SUPREME COURTOF THE UNITED section.A willingness is shown to sink Fourteenth Amendment, to abridge.- [ ED LEGAL record, the only federal question deci

STATES money , if necessary, to accomplish that ded by either one of the courts below ,

object.
Mr. Chief Justice Waite delivered the Walker to demand a trial by jury,notwas that which related to the right of

No. 513. - OCTOBER TERM, 1875. In no just view, we think , can the

opinion of the court.
THE UNITED STATES, Plaintiffs, v.John W. NORTON. statute in question be deemed a revenue

law.
This is an action brought by Sauvinet withstanding the provisions of the act

on a certificate of divison in opinion between the against Walker,a licensed keeper of a
of 1871 to the contrary. He insisted

Judges of the Circuit Court of the United States for

the Southern District of New York , The lexical definition of the term rev- coffeehousein New Orleans, for refus- that hehada constitutional right to such

enue is very comprehensive. It is thus ing him refreshments when called for, a trial,and ihat the statute was void to

EMBEZZLEMENT- P. O. MONEY ORDERS given by Webster: " The income of a

REVENUE LAWS -- INDICTMENT - WITHIN | nation derivedfrom its taxes, duties , or color.

on the ground that he was a man of the extent that it deprived him ofthis

right.

WHAT TIME MAY BE BROUGHT.

other sources, for the payment of the Art. 13, of the constitution of Louisia All questions arising under the consti.

1. That the indictment was found under the national expenses.” pa, provides that “ All persons shall en- tution of theState alone are finally set-.
eleventh section of the " Act to establish a Postal

Money-Order System , " passed May 17 ,1864, which The phrase, other sources,would include joy equal rights and privileges upon any tled by the judgment below . We can

actis nota revenue law within the meaning of the proceeds of the public lands, those conveyanceof a public character ; and consider only such as grow out of the

the third section of the act of 1804 ,and therefore, arising from the sale of public securities, all places of business or of public resort, Constitution of the United States. By

the indictment shall have been found within two thereceipts of the PatentOffice in excess or for which a licenseis required by eith . article VII. of the amendments, it is

years from the time of the committing of the of- of its expenditures, and those of the er State, parish or municipal authority , provided that “ in suits at common law ,

fense, and that the indictment is not for crimes Post Office Department, when there shall be deemed places of a public char: where the value in controversy shall

arisingunderthe revenue laws,etc. —LED. LEGAL should be suchexcess as therewas for a acter , and shall be open to the accom- exceedtwenty dollars, the right
of trial

News.

time in the early history of the govern - modation and patronage of all persons, by jury shall be preserved." This, as

Mr. Justice SWAYNE delivered the ment. Indeed, the phrasewouldapply without distinction or discrimination on hasbeen manytimes decided, relates on

opinion of the Court. in all cases of such excess. In some of account of race or color." On the 23rd | ly to trials in the courts of the United

It appears by the record that Norton them theresultmight fluctuate, there February, 1869, an act was passed by the States. - Edwards v. Elliott, 21 Wall.,

was indicted for the embezzlement at being excess at one time and deficiency general assembly of the State, entitled 557. The States, so far as this amend

different times of money belonging to at another.
An act to enforce the thirteenth article ment is concerned, are left to regulate

the money -order office in the city of It is a matter of common knowledge of the constitution of this State, and to trials in their own courts in their own

NewYork,he being aclerk inthat office that the appellative revenuelaws isnever regulatethelicenses mentioned in said way. A trial by jury in suits at com

when the crimes were committed . applied to the statutes involved in these thirteenth article . " Sec . 3 of this act is mon law pending in the State courts is

The indictment was found on the 21st classes of cases. as follows :
not, therefore, a privilege or immunity

of February, 1874 . He pleaded “ that
The Constitution of the United States, “Sec. 3. That all licenses hereafter of national citizenship, which the States

the severaloffenses did not arise, exist, article 1 , sec. 7 , provides, that “all bills granted by this State,and by all parishes are forbidden by the fourteenth amend

or accrue, within two years next before for raising revenue shall originate in the and municipalities therein, to persons ment to abridge .A State cannot de

the finding of said indictment.” To this House of Representatives.” engaged in business, or keeping places prive a person of his property without

plea the United States demurred. Upon This construction of this limitation is of public resort , shall contain the ex- due process of law , but this does not

the point thus presented as to the suffi practically well settled by the uniform press condition that the place of businees necessarily imply that all trials in the

ciency of the plea, the judges were di- action of Congress. According to that or public resort shall be open to the ac . State courts affecting the property of

vided in opinion . construction , it “has been confined to commodation and patronage of all per personsmust be by jury. This require

The indictment was founded upon the bills to levy taxes, in the strict sense of sons, without distinction or discrimina- ment of the Constitution is met if the

eleventh section of the" Act to establish the words,and has not been understood tion on accountof race or color, and any trial ishad according to the settled

a postal money -order system ,” passed to extend to bills for other purposes person who shali violate the condition of course of judicial proceedings. Murray's

May 17 , 1864. - 13 Stat. , 76. which incidentally create revenue.” such license shall, on conviction thereof, Lessee v.Hoboken L. & I. Co., 18 How .,

The " Act for the punishmentof cer- Story on the Const.,,&880. “Bills for be punishedby forfeitureofhis license, 280. Due process of law is process due

tain crimes against the United States," raising revenue,” when enacted into and his place ofbusinessor public resort according to thelaw of the land. This

ofthe 30th of April,1790. (Sec. 33,1 laws,becomerevenue laws. Congress was shall be closed, and, moreover, shall be process in the States is regulated by the

Stat., 119,)declares : " Norshall any per a constitutional body sitting underthe liableatthe suit of the person aggrieved law of the State. Our power overthat

son be prosecuted ,tried, or punished , for Constitution . It was, of course, familiar to such damages as he shall sustain there- law is only to determine whetherit is in

any offensenot capital, nor for any fine with the phrase " bills for raising reve- by, before any court of competent juris- conflict with the supreme law of the

or forfeiture under any penal statute, nue,” as used in that instrument, and diction ." land, that is to say , with the Constitu

unless the indictment or information for the construction which had been given On the 27th February, 1871 , another tion and lawsof the United States made

the same shall be found or instituted to it. act was passed entitled " An act to regu . in pursuance thereof, or with any treaty

within two years from the time of com The precise question before us came late the mode of trying cases arising made under the authority of the United

mitting theoffense or incurring the fine under the consideration of Mr. Justice under the provisions of artic'e thirteen States. Art VI. , Const. Here theState

or forfeiture aforesaid .” Story, in the United States v. Mayo, 1 ( 13 ) of the constitution of Louisiana, or court has decided that the proceeding

The act of the 26th of March, 1804, Gall.,396. He held that the phrase reve- underany acts of the legislature to en : below was in accordance with thelawof

“ inaddition to the act entitled "An act nue laws,asused in the act of 1804, meant force the said article thirteen of the said the State, and wedo not find that to be

for the punishment of certain crimes such laws " as are made for the direct constitution, and to regulate the licenses contrary to the Constitution, or any law

against the United States, ' enacts ( Sec. and avowed purpose of creating revenue therein mentioned . " or treaty of the United States.

3, 2 Stat., 291) " that any person guilty of or public funds for the service of the

Secs. 1 and 2 of this act are as follows: assignment of errors, and argued here ,
The other questions presented by the

crimes arising under the revenue laws of government.” The same doctrine was

the United States,orincurring any fine reafirmed by thateminentjudge, in the andhouseofrepresentatives of the State of notshow that they were brought to the

or forfeiture by breaches of said laws, United States v. Cushman , 426.

may be prosecuted, tried, and punished, These views commendthemselves to Louisiana in general assembly convened, attention ofeither of the courts below .

That all cases broughtfor the purpose of
provided the indictmentor information the approbation of ourjudgment. The judgment is affirmed .
be found at any time within five years The cases of theUnitedStates v. Brom vindicating, asserting, or maintaining

Mr. Justice CLIFFORD dissenting;
the rights, privileges, and immunities

after committing the offense or incurring ley , 12 How. , 88, and the United States .

the fine or forfeiture, any law orprovi- v. Fowler,4'Blatchford, 311, are relied guaranteedto all personsunder the pro: ment of the courtinthiscase,and I am

The substantial question
presented for States. Both those views are clearly stitutionofLouisiana, chr under thepro- also dissents both from the opinion and

judgment.
provisions applies as a bar to a prosecu- groundsupon which the judgmentofthe enforce the said article thirteen,and to

regulatethe licenses therein mentioned ,
tion for the offenses described in the court proceeded , from the case before us. or for the purpose of recovering dam SUPREME COURT OF THE UNITED

indictment. The solution of this ques. It is unnecessary to remark further in
ages for the violation of said rights, priv.

SIATES.

tion depends upon the solution of the regard to them .
No. 222.-OCTOBER TERM, 1875.

further question, whether the “ act to It will be certified, as the answer of ileges, immunities, shall be tried by the

establish a postal money -order system ” this court to the circuit court -- that the court,or by a jury if any party of the The Franklin Fire INSURANCE COMPANY OF
PHILADELPHIA , Plaintiff in Error,

is a revenue law within the meaning of indictmentagainst Norton chargesof suit prays for a trial by jury.

the 3rd section of the act of 1804 . fenses for which , under the limitation “SECTION II . Be it further enacted , & c.,

The offenses charged were crimes aris provided in the thirty- second section of That if the jury do not agree or fail to
In Error to the Circuit Court of the United States

ing under the money -order act. The title the act of Congress, approved April 30, render a verdict, either for the plaintiff for the Eastern District of Arkansas.

of theact does notindicate that Congress 1790, entitled "An act for the punish- or defendant, thejury shall be discharg: INSURANCE - INTEREST OF ASSURED- OVER

in enacting it had any purpose of reve ment of certain crimes against the Uni. ed, and the case shall be immediately VALUATION.

nue in view. Its object, as expressly ted States," the defendant cannot be submitted to the judge upon the plead 1. PROOF OF Loss. - That in seeking to recover

declared at the outsetof the first section, prosecuted, tried , or punished , unlessings and evidence already on file, asif the amount insured upon his goodsdestroyed by
was " to promote public convenience, and the indictment shall have been found the case had been originally tried ' with- fire, the insured was bound only to prove his
to insure greater security in the trans- within two years from the time of the out the intervention of a jury ; and it policy, bis loss, and the service of preliminary

mission of money through the United committing of the offenses; and that the shall be the duty of the judge to de 2. INTEREST IN PROPERTY INSURED . - The ef

States mails ." All moneys received indictment not for crimes arisingun. cide the case at once, without any further fect ofmaking a mistatement, in answering that
from the sale of money -orders, all fees der the revenue laws, within the intent proceedings, arguments , continuance, there wasno incumbrance on the property insur

received for selling them ,andall moneys and meaning of the third section of the or delay ; each party having the right to 3. OVERVALUATION OF PROPERTY . - When the
transferred in administering the act, are act approved March 26, 1804, entitled, appeal to the Supreme Court in all cases defense of overvaluation of the goods will prevail

" to be deemed and taken to be money “ An act in addition to the act entitled where an appeal is allowed by law . "
- [ ED. LEGAL NEWS.

in the treasury of the United States. an act for the punishment of certain
Walker, in his answer, denied all the Mr. Justice Hunt delivered the opin

The Postmaster-General is authorized to crimes against the United States. "
allegations in the petition, and prayed ion of the court.

allow the deputy postmasters at the for a trial by jury . The cause was there In seeking to recover the amount in

money -order offices, as a compensation upon tried to a jury , who failed to agree. sured upon his goods dest royed by fire,

for theirservices,not exceeding " one- UNITED STATES SUPREME COURT. This having beenentered upon the min : the insured was bound to prove only his

third of the whole amount of fees re

ceived on money orders issued , ”and at
No. 6. - OCTOBER TERM , 1875.

utes, Sauvinet, by his counsel , moved policy , his loss, and the service of pre

that the court proceed to decidethe case liminary proof:. This proof he made.

his option, in addition, “ one-eighth of JOSEPH A. WALKER, Plaintiff in Error, v . CHARLES under the provisions of Sec. 2 of the act The insurance was for $ 2,500. The ju

one per cent. upon the gross amount of of 1871. To this Walker objected , alle ry found the value of the goods destroy

orders paid at the office.” He was also

authorized to cause additional clerks to

In Error to the Supreme Court of the State of Lou- gingfor cause that the act was unconsti- ed by fireto be$ 7,204.

tutional, but withontspecifying in what Defence is made on the ground of a

be employed , and paid out of the pro particular. Time was given counsel to violation of that condition of the policy

ceeds of thebusiness, and to meet any REFUSING TO FURNISH REFRESHMENTS TO file briefs upon the constitutionalques- which provides that“ ifthe interest of

deficiency in the amount of such pro tion , and , at a later day , after considera the assured in the property is not abso

ceeds during the first year, one hundred 1. This was an action brought by the defen- tion , a judgment was rendered against lule, it must be so expressed in the poli

thousand dollare , or so much of that sum dant in error, against the plaintiff in error,a li. Walker for one thousand dollars. Thatey, otherwise the insurance shall be

as mightbe needed , was appropriated.

There is nothing in the context of the theground thathe was a man ofcolor .

for refusing him refreshments when called for, on judgment was affirmed upon appeal to void ," and of amisstatementinanswer.

ibe SupremeCourt of the State, and this ing that there was no incumbrance on

act to warrant the belief, that Congress 2.TRIAL BY JURY.- That the trial by jury in court is now called upon to re - examine theproperty insured.

in passing it was animated by any other suito at corm menelar impendingof the State oinets: the judginent of affirmance. The insured had bought the goods of

motive than that avowed in the first ship , which the states are forbidden , by the So far as we can discover from the one Flowers. They were in thestore of

6

JAMES L. VAUGHAN.

S. SAUVINET.

isiana.
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Harris & Co., auctioneers, at the time of purchaser should estimate them at much however, and on the 16th day of March , tion of the case . It is true the decision

the purchase, and were 'left therefor more than he gave for them ,andshould 1871, thedeedto Grant was placed upon rendered settled the rights of the par
sale byand under thedirection of hope and expectto make large gains and record ; afterthe rendition ofthedecree ties, butthe decree oftheCircuitCourt
Vaughan, thepurchaser. It was agreed and profits upon their sale, was, no on the 18th day of June , appellees pur was reversed and the cause remanded,

by himthat the first proceedsof the sale doubt,understood by the agent making chased of Rockafellow, and claiming ti- with instructions to the Circuit Course

should be paid to the vendor to the the insurance . tle under him , file this bill . render a decree that upon Rockafellow

amount of $ 3,150, and if the auctioneers The counsel for the plaintiff in error, Three questions ariseupon therecord. re-conveying certain property to Miss

advanced money upon the stockthey in his brief concedes that it is notevery First. Whether the filing of the bill Newcomb, that she re-convey the prop

were authorized to retain the possession over valuation which will avoid a policy, by Rockafellow v . Newcomb, can be re- erty in question to him .

and control of the goodsastheir securi- buthe objects to the charge ofthejudge, garded as lis pendensbefore the service It needs no argument to show that

ty . There is no evidence, or claim, that that to produce this result the over.val of subpæna ? the decision, while it settled the rights

any such advance was made. uation must be " grossly enormously Second . Was Grant chargeable with of the parties in the pending litigation,

Weseenothing in the writing produ- in excess of truth.It ishardly just to constructive notice of the decision ren- yet it was nota finaljudgment, in the

ced to justify the claim that the proper- the judge holding the circuit, or to the dered in this court in the case on ap sense that term is used , to be a lien and

ty insured was incumbered, or that any claimant, that the charge should rest peal ? binding on the property of a defendant,

person other than the vendor bad any upon this statement. The judge un Third . Was the purchase of the prem We now come tothe last point in the

interestin it, or thatthe title ofthein- doubtedly said , “that if the valuation ises by Grant made in good faith , for a case : Whetier Grant purchased in good

sured was not absolute. The property wasgrossly enormously in excess of the valuable consideration ? faith , and for an adequate consideration .

was soldtotheinsuredinApril,1873, cast on theplaintiff of showing that he Grant received adeedof thepremises at the time Miss Newcomb conveyed to

It is clear, from the evidence, that while it is clear from the evidence that

sold it wasinthe auction store ofHarris acted honestlyand in good faith in ma- from one to two hours after the bill was Grant she was awarethat Rockafellow

& Co., for sale. The goods remaining made for any fraudulent purpose or with bill can be held to be lis pendens,with land from her, and she no doubt sold
king the valuation, and that it was not filed. If, therefore, the finding of the would institute proceedings to obtain the

there the purchaser took possession, and
proceeded to make sale of them , as was any fraudulent intention, but was an out the service of subpoena, it follows the premises for that reason , and while

also proved onthe trial. Thewriting did not,however,say that nothing less held subject to the finalresult of the her ownname, without disclosingthe

honest and unintentional error.” He that the conveyance to him would be her conduct in defending the action in

Vaughan's title,andexpresses no right said, also: ** The law exacts the utmost

than this would have that effect. He bill . fact that she had conveyed , is not com

of possession orcontrol in anyperson good faith in contracts of insurance, bearing upon the question ,with thatde evidence that establishes the fact that

We have examined the authoritie: mendable, yet the record is barren of

thatHarris &Co. should makead: insurer, and a knowing and willfulover- subject demands, and we are satisfied motives in making the purchase, orthat

ris & Co. might hold the possession valuationof property by theinsured, that in the Courts of Chancery inEng. he had anyknowledge thatRockafellow

and control of the goods as securi- with a viewand purpose of obtaining land ,and inthe States where thecom had any claim tothe property,or that

ty for their advances. There was no insurance thereon for a greater sum than monlaw prevails, lis penden * does not there wasdanger of litigation over the

such stipulation in favor of the vendor. could otherwise be obtained, is a fraud exist untilasummons or subpæna has title .

Hedid not

profess to retain any right in upon theinsurance company thatavoids been dulyandregularly servedupon the Grant testified that he bought the

the goodsor any control over their pos
the policy .” * " It is a question of defendants in the bill , except where the property of Miss Newcomb,about the

session . So far as he was concerned, good faith and honest intention onthe common law rule has been changedbv 15th day of January, 1869, for $2.000 ;

Vaughan had thefull power of disposi- part of theinsured, and though he may statute . that a Mr. Reed , who was a mutual

tion. His claim was upon the money

have put a value on his property greatly The service of subpæna alone is not friend, had called upon him and stated

realized from the sales. To bring his in excess of its cashvalue in the mark : sufficient, but a bill must also be filed, she was in every way reliable, and was

claim into enjoyment, it was necessary et, yet if hedid so in the honest belief and where a bili has been filed and a in need of money and desired to sellthe

that sales shouldfirst be made, and that the property was worth thevalua- subpoena served whether the bill was property. He paid $ 300 when the bar

Vaughan ,and Harris&Co.as theagents tion put upon it ,and the excessivevalu. filed before or after service, lispendens gain was made, and agreed to pay the

of Vaughan , were entrusted with this ation was made in good faith,and not began from thedate of the service,and balance when shemade ont adeed. On

duty. The goods were,andthe proceeds intended to mislead ordefraud the insu- not from the filing ofthe bill. the 4th day of March, 1869, sbe deliv

ofthe goods when sold would be, the tion isnota fraudulent over-valuation 322, the rule is stated thus: “ A subpe her the reinaining$ 1,700 in currency.

In Sugden on Vendors , vol. 3 , page ered him a quit claim deed,and he paid

property of Vaughan. His agreement
as to the proceeds did not affect his title that will defeata recovery." na served is not, however, a sufficient He also testified, when he received the

or estate. Wbile it is possible that, in Looking at the whole charge, as we lis pendens, unless a bill be filed ; but deed he had no knowledge that any dif

the event of a fraudulent combination to must do, we think the jury were correc when the bill is filed, the lis pendens be- ficulty existed between Miss Newcomb

defraud him , Flowers might have invok. tly instructed,and that there was noth. ginsfrom the service of the subpoena.” andRockafellow ,and did not knowthat

ed the aid of a court of equity in secur. ing said to which the committeecan Freeman , in his work on Judgments, any person had any claim on the land ,

ing the proceeds of the sales, there is properly except.
sec. 195 , says : “ Lis pendens, except when and did not even know of whom or how

nothing to affect the present title of his
The judgment should be affirmed . some statute prevails otherwise, begins she acquired the title to the property .

vendee . It may be likened to the famil
from the service of the process or sub Miss Newcomb testifies the trade was

iar case of an insurance upon a house in
We have received from Col. VALL- pæna, and not before."

made in January, 1869, and $ 300 paid ,
The same doctrine is announced and and the deed was execnted and deliver

the name of the mortgagor, which he

promisestohold for the benefit of the ETTE, of the Chicago bar, the following sustained in the followingauthorities:edonthe fourth of the following March,

mortgagee. While, under certain cir- opinion : Anon , 1 Verm , 318 ; Murray u. Ballou , when the remaining seventeen hundred

cumstances, equity would interfere in SUPREME COURT OF ILLINOIS. 1 John, Chancery. 576 ; Hayden v. Bach: dollars was paid . Mrs. Greves testified

behalf of the mortgagee, it can scarcely
lin , 9 Paige, ch . 513 ; Hemmington v. the deed was delivered in her presence

be doubted that, until the occurrence of OPINION FILED JUNE 30, 1876. Hemergton, 27 Mo., 560 ; Allen v.Men ather house on the 4thday of March,

such circumstances, themortgagor isthe No. 473. - CHARLES E. GRANT et al. v. John J.BEN . diville, 26 Miss., 397 ; Leich.v. Wells,48 1869,and the $ 1,700 paid. Carpenter, thé

owner of the policy and its fruits.
N. Y., 611 ; Powell v. Wright, 7 Beaven . scrivener who prepared the deed, says

Has the Common Law rule been Miss Newcomb called upon him on theA defence was also sought to be made LIS PENDENS --CONSTRUCTIVE NOTICE OF

DECISION OF SUPREME COURT-PURCHAS. changed by our statute, which declares 3rd day ofMarch, 1869, and left the deed
on the ground of the over -valuation of ER IN GOOD FAITH. the mode of commencing suit in chan- made by Rockafellow to her, and direc

the goods by Vaughan when he obtained 1. LIS PENDENS.— That thefiling of a bill in cery , shallbeby filing a bill of com- ted him to make out a deed toGrant ;

the insurance. The policy was preceded chancery is not to be regarded as lis pendens before plaint with the clerk of the proper that on the day following, the deed was

cation of JamesL. Vaogban for ipsur- under the evidence iuthis case ,Grant, the pur: plaint ?

2. CONSTRUCTIVE NOTICE OF DECISION.- That, court, setting forth the nature of the com executed and acknowledged before him .

Here is the evidence of grantor and

ance, etc., in the sum of $ 6,000, on the chaser, was notchargeable with constructive now While this statute prohibits the prac- grantee and theofficer who prepared the

property specified - the value of the ticare,in he destestomappendered by the Supreme tice which hasprevailedinsomeplaces, deed and took the acknowledgment,and

3. PURCHASER IN GOOD Faith.- That the pur- of suing out a summops in chancery by Mrs. Greves,who has no interest in the

cant. Valuation onstock , etc., $ 2,000 ; chase of the premisesby Grant,was made in good merely filing a pracipe, yet it by no suit, all concurring in the fact that the
sum to be insured, $ 6,000 ; rate, 3 10 of faith , and for a valuable consideration.- [ED.LE means follows that the filing of a bill is sale was made and consummated at a

2 per cent.," which statementwas signed tobe regarded a lis pendens. The mode particular date, and delivered , and the

by Vaughan and agreed to be true, so Opinion by CRAIG, J. of commencing a suit in chancery or consideration for which the land sold

far as it was known to him , and so far as This was a bill brought by John J. taking the first step in that direction is was actually paid . This proof on the

it was material to the risk. This was on Bennett, et al . , appellees, in the Circuit one thing, but the effect to be given to part of the appellants is not overcome

the 23d of March , 1873. Thefire oc- Court of Cook county, against Charles thatact is anotherquestion. by the evidence introduced by appel.

curred on the 5th day of May, 1873 . E. Grant and others , to set aside as a While the statute has clearly and in lees.

The sale of goods after the purchase, cloudupontheir title a certain deed, emphatic terms declared the manner in

and before the fire, amounted to the sum purporting to havebeen executed onthe which a suit in chancery shallbe insti: Newcomb in making thesaletoGrant

If it be true that the object of Miss

of $ 653. The jury found the goods, 4th day of March, 1869, by Mary A. tuted, it is silent in regard to the eff- ct

which were actually destroyed, to have Newcomb, to Charles E. Grant, for cer.

was to deprive Rockafellow from ob.

been worth $ 7,204 . These two sums tain property in Hyde Park,in Cook the rights of persons not parties to the taininga reconveyance of the property,

show the value of the goods, to wit, county .The cause cameto'a hearing action. The resultis, the Common Law such would notdefeat the title Grantac

.
uponthe pleadings and evidence, and rules that govern courts of chancery is quired , ifhe purchased in good faith

without noticeof the equities of Rocka
The value of the goods was to be esti- the court rendered a decree in favor of still in force and must prevail. The case

fellow . Nor can the conduct of Miss

mated by the applicant. He gave this the complainants in the bill, toreverse of Hodgen v.Gridley, 58 I'l,,431, cited Newcomb in defending the suit institu
estimate at $ 12,000 and there is not the which this appeal has been brought.
slightest evidence that such was not his Theproperty originally belongedto ing upon this question . The pointthere ted by Rockafellowagainst her in her

honestestimateoftheir value. Insur. Abraham J. Rockafellow, who in1868 decided was, that process could not issue own nameand not disclosing thefact she

ance agents,aswell as other persons, conveyedittoMaryA. Newcomb, but without filing the bill, and il process hadsold,affect Grant so long as he had

know with what partiality most men onthe 4th day of March , 1869, he filed was issued,or publication made without no knowledge of the impending litiga

tion ,

estimate their property, and how much his bill against her in the Circuit Court a bill being filed, the court acquired no

In the
It is said the fact that Grant failed to

more valuable they esteem it when their of Cook county, to compel a re co . vey- jurisdiction over the defendants.

own than when it is their neighbor's. ance. The bill was filed about noon of other decisions of this court, cited by place upon the record the quit- claim

They do not object to this principle the 4th ; summons was issued and served appellee, the question here involved did deed and the anti dating the warranty

when the premiums are received for is on the following day ; the deed from not arise and was not discussed . In re. deed subsequently obtained, are facts

suing policies. It is only whe .. losses Newcomb to Grant was delivered oneor gard to the second question,we are sat- which show bad faith on his part. It is

occur that they seek to apply the more two hours subsequent to the filing of the isfied if a finaldecree had been rendered not unusual fora person to retain a deed

rigid test of actual value. bill .
in the Circuit Court, or this court, in the and not record it.

The value of a stock of goods is not The bill filed by Rockafellow ,was, up- case of Rockafellow v. Newcomb, trans As to the other matter it was in proof

always, nor usually, indicated by its pur on the hearing, dismissed, and he ap- ferring the title to the premises from the when the quit clair deed was delivered ,

chase price. Such goods are often pealed, which resulted in a decision re. latter to the former, before Grant filed Miss Newcomb agreed to make a war

bought in the country to sell at retail, versing the decree, with directions to his deed for record , such decree would ranty deed at any time Grant might de

and at a profit. What may be expected the Circuit Court to enter a decree in fa- have defeated the title of Grant. sire it , and whenthe warranty deed was

to be obtained for them under such cir- vor of the complainant. On the 18th But the judgment re ed in this subsequently made , it was anti-dated to

cumstances may reasonably be consid- day ofJune, 1871 , a final decree was ren- court, although prior to the filing of the correspond with the time the purchase

ered their value, and that the owner and ' dered in the Circuit Court ; prior to tuis ' deed for record , was not a final disposi. I was made by Grant . The date the par

NETT et al.
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hundred feet square, lying within the acknowledged , and for and in considera- 5th Cowen , 383 ; Jackson ex dem v. peached, and therefore entirely disre .

380

ties might insert in the deed was of no ( thorities had no power under the charter stone, p . 127. If it were conceded that merous cases are referred to by counsel

consequence. Nothing could be gained and laws to purchase and take the title the deed is subject to theconstruction for appellees, holding that insurance
by making a second deed, except Miss to such land , and contended for, the authorities hold that companies, establishing local agencies,

Newcombwould be responsible to Grant Second, If this be not so, that the title the right to enter or avoid the deed is must be held responsible to the parties

on the covenants, in case the title should of the city was lost by reason of its fail. reserved only to the bargainer or his with whom they transact business, for

fail. ure to perform the conditions contained heirs, and does not pass to his grantee. the acts and declarations of the agents,
The quit-claim deed would as effectu in the deed , and the title thereby revert. 4 Kent, p. 127 ; Washouse on Real Prop. within the scope of their apparent em

ally pass the title, as a warranty with ed' to the grantor, and passed to them erty, 1st Vol., pp. 450, 451 . ployment, as if they proceeded from the

full covenants . The law upon this point under their deeds. We think there is notbing to show principal ; and that policies will not be

is well settled . Butterfield v . Smith , 11 These questions determined any attempt upon the part ofMorgan or avoided for errors by the agents acting

Ill . , 485 ; Brady v. Spruck, 27 III . , 478 ; | against the plaintiffs by the Circuit his heirs or representatives to assert the within the apparent general scope of

Meyen v. Clayton , 61 Ill., 35. Judge. right of re-entry , though he remained in their powers, on the artificial and un
Various other matters of a similar Upon the first question, a strict con- possession for some years after the con- warranted assumption that they are

character have been urged by appellees struction of the powers of municipal cor veyance.
agents of the applicants for policies.

for the purpose of showing that Grant porations may be conceded as the safer We think there is no error in the rec

did not purchase in good faith. rule, and that such corporationsmust act ord, and the judgment will be affirmed . gonein all the cases,the onus was on
But, so far as our own observation has

But unless we presume without suffi within the powers of their charters, and
the party denying that the application

cient proof that the four witnesses, to carry out the legitimate purposes of We are under obligations to C. C. Bon was the act of the person by whom it was

Grant, Carpenter, Miss Newcomb and their creation ; and the power to pur- NEY, of the Chicago bar, for the following signed, to prove the circumstances which

Mrs. Greves , have deliberately testified chase real estate for the purposes of spec.
justified the denial.

falsely , we are awareof nothingupon alation could certainly not be inferred opinion : We are of opinion , whenthe genuinewhich the sale and conveyance of the from the general powers contained in
SUPREME COURT OF ILLINOIS . ness of a signature to an instrument is

property consummated on the 4th day city charters. But the act of the 19th of
established , it affords prima facie evi

of March , 1869, so far as Grant is con- January , 1830, while it does not in ex OPINION FILED JUNE 30, 1876. dence that the contents of the instru

cerned, can be impeached. press termsgive the powertopurchase HARTFORD LIFE AND ANNUITY ASSURANCE 0. v. ment were known to the subscriber, and
After a careful examination of the and hold real estate outside the corpo

that it is his act, and hence that the bur

whole record, we are satisfied the decree rate limits for the purpose of construct

cannot be sustained . It will , therefore, ing water works, yet it does so by neces
Appeal from Cook. den is upon those who assert the con

be reversed , and the cause remanded . sary implication. The power to con
APPLICATIONFORINSURANCE - EVIDENCE trary, to make such proofs as shall over

TO CONTRADICT. come this prima facie evidence.BREESE, J. , dissents, and holds when struct water works , a legitimate corpo

the bill in chancery was filed a suit was rate purpose , is expressly given, and the
1. GENUINENESS OF SIGNATURE. — That when There was no evidence introduced, on

pending. He further believes there are authority is given to themayor and al . established,itaffords prima facie evidence thatthe
the genuineness ofa signature to an instrument is the trial below, tending to prove Morey

facts in the record strongly tending to dermen “ to protect from injury by ade
was ignorant of the contents of the apcontents of the instrument were known to the

mark the transaction as fraudulent.
quate penalties

the pipes, by- subscriber, and that it is his act, and that the plication ; that it was filled up contrary to

WALKER, J. I dissentfrom the decis- árants or fixtures, huildingsorimprove make such proofs as shall overcome this prima or that any representations were made
burden is upon thosewho assert thecontrary, to his direction , or without hisknowledge;

ion in this.
ments, belonging to, or in any wise ap- facie evidence .

SCHOLFIELD, J. I dissent from the pertaining to said water works, whether 2. DISREGARDING TESTIMONY.— Thata jury can- to him by the agents of the company.

not willfully disregard the testimony of an unim
opinion of the majority of the court. within or without the limits of said corpora- peached witness ;

that while they may judge of
The court, at the instance of the plain

tion ."
the credibility of a witness they mustexercise tiffs, instructed the jury " that they

We think it requires no latitude of judgment, and not will merely, in doing so.-{ED. are the judges of the credibility of
SUPREME COURT OF TENNESSEE. construction to hold that the corporate

witnesses, and of the weight of evi

authorities had at the time the powerto

KNOXVILLE, May 20, 1876.
Opinion by ScHoLFIELD, J.

dence. They may believe and accept , or

purchase and take the title to the lot for Thequestion first to be considered is, disbelieve any testimony which, under
W. G. NEWMAN et al . v. P. W. ASHE et al,

the purpose indicated ; and this being was secondary evidence of the applica- all the circumstances of the case, is not

While it is the better rule to construe strictly the so, thedeed is not on thisaccountvoid, tion for the policy properly received? for creditable and entitled to weight in de

porate powers of the city of Knoxville to purchase structed upon thelot in question . The tirely fails.
power of corporations,still it was within the cor although no water works wereever con- if it was not,theground of defense en ciding the issue in this case.”

and own land outside the city limits, for water This is entirely too comprehensive in
reservoir purposes. purchase having been made in accord It was witnessed by “Capt. B. Wheel- | its terms. The jury are at liberty to dis

Land being purchased for such a purpose, the ance with the power and authority then er," and it is insisted by appellees that believe the evidence of a witness who

title vested in the city,and was not divested by a existing, the title passed , and was not its execution must be proved by him . has been impeached, in any ofthe modes

Land convexed for afair consideration does not defeatedby reason of a changeofpur. Ithasbeenheld bythis court that it is recognizedbythelawfor impeaching
to

nothing in the deed toshow that such failurewas, rities,astoconstructing waterworksup witness to testify to the execution of the direct contradictions andevidenceof
by thecontract, to forfeit the title . on the land . instrument, when he is beyond the reach bad character, but also the inherent im
Theright to re -enter is reserved to the bargain .

er and his heirs, and not to his grantees.-- [ ED. To determine the next question , it is of the process ofthe court. Wiley et al. probabilitiesof hisstatement ,and his
Commercial and Legal Reporter. necessary to noticethematerialpartsof 2. Beem et al., 1st Gilm,302; Newsom manner andappearance while testifying ,

Opinion of the court
the deed in question , as follows : ""The Suster, 13th 112,175 ;Miller o.Metsger, butthey cannotbeallowedto go beyondby McFar
said Calvin Morgan, for andinconsider 16th Id ., 390, and the same rule obtains this, and determine for themselves that

This is an action of ejectment,
ation of the sum of $ 1,000, to him in if the witness cannot be found on dilli, other circumstancesnot withinlegal

brought to recover a lot of land two hand,thereceipt of which is hereby Beimey,192 ; Jackson ex dem v.Gager, witness, show that his evidence is im

Knoxville . Theplaintiffs having failed herebyagree, as soon asconveniently

in theaction,bringthe cause to this practicable, to erect for said Morgan's 1st.Haywood,207; Jackson ex dem v. dence,it is true,may depend, in some

Root , 18th Johns, 60 ; Whitteman v. degree , on circumstances other than

court for revision .
use , a hydrant within ten feet of the de

Brooks, 1st Greenleaf, 59 ; Baker v. those which are regarded as directly
- It is conceded that the land was for- scending pipe from the reservoir con

merly ownedbyCalvin® Morgan, and templated, furnishing watero sufficient Chamberlan, sth Wend, 620; Note to his opportunity for knowing thatto

Blount ynd Haywood, 404 ; Lansing v. tending to impeach a witness, such as

On the 6thof December, 1838, said Mor: family, hath granted , etc.,etc.,to the Jones ; Coopriders,1st Blackfield, 49 ; which he testifies , the strength orweakes

ganconveyed the lot in dispute to the mayorand aldermen of Knoxville, for Springu. South Can . Ins.Co., 8th Whea ness of hismemory -bis interest in the

question , and even his temperamentmayorand aldermen of Knoxville, for the use and benefit of said town,and for ton ,269.
The evidence shows that the witness but, here also, the jury are limited and

the purpose of erecting areservoirthere- the purpose of erecting areservoirtherein leftBelvidere,theplacewhere the in- can only considerthose circumstances

on . This deed was duly registered .No on, acertain tract of land,etc.,etc.,with strumentwas subscribed , and was last which,in human experience,areknown

reservoir was ever,erected,however, isargued that the
failure ofthecorpora thecompany at Belvidere testifies to ment. The form of the instruction is

the privilege of ingress andegress.”It heard of in Wisconsin . An agent of to affect perception, memory and judg.

dived the lot and sold and conveyed it tion toerect the reservoir and the hy: this, and also, that hehas made enqui- calculated to mislead. What circum
to various parties — theseveral defen : drant, within the time indicated ,was a

dants to this action and othersthrough breach of thecondition upon which the ored tofind him , but has been unable particular part of the evidence, or what
land was conveyed , and gave to Morgan todoso.

whom they claim. We think this was sufficient is necessary for that purpose, is not in

the right to avoid the conveyance by a
Calvin Morgan died between theyears, to authorize the introduction of other dicated ,

1850 and 1852, and on the 12th of Febru ? re- entry .
evidence of the execution of the instru

ary ,*1853, the executor of his will con
We hold that this is not a proper con- ment. The jury might well understand from

veyed to John Fouche twenty - five acres
struction of the deed ; that the convey We are also of opinion that the evi- to determine, withoutrestriction , whomthe instruction that it was left to them

of land, includingthe land in dispute. ancewas absolute and unconditional; dence ofthe genuineness ofthesigna- to believe or to disbelieve.

On the 22d of April, 1853, Fouche con that the undertaking of the mayor and ture of Morey, to the application, was

veyed JacobNewman, Tazwell w ., aldermen to erecta hydrant wasapart sufficient for the purposes of the case, In Robertson v. Dodge, 28 Ill. , 161, it

andW.G.Newman, a lot, the bounda’ of theconsideration of the conveyance, standing, as it does,uncontradicted. was held a jury cannot willfully disre

ries of which also include the disputed and Morgan might or might not havé The next question is, was itincum- gard the testimony of an unimpeached

land ,
had his remedy for thenon -performance bentonthe company to prove that Mo witness; that while they may judge of

Thisdeed , after giving the boundaries, of this undertaking ;butthere is noth : rey filled up the blank application ,or thecredibilityofa witness, they must

uses thislanguage : " Containing, after ing in thedeed to show thata failure to that he was acquainted with the contents exercise judgment,and not will , merely,

deducting twohundred feet square,here perform this undertaking wasto forfeit ofthe application whenhe signed it ; or in doing so .

tofore sold by CalvinMorgan,Sr., to the the title to the land,orcause ittorevert is it incumbenton the plaintiffsto show In Evans v. George, at the present

corporation of Knoxville for a reservoir tothe grantor - where a fairconsidera- thathe was ignorantof the contents ofterm , this precise form of instruction
lot , 6 acres 99-100 poles.” In another tion , asin this case,has been paid out the application when he signed it, in or was condemned .

part of thedeed the bargainer quit side of the undertaking in question. der thattheyshallberelieved from its For the reasons given , the judgment

claims tothe bargainees ofhistitleto Courts would certainly not imply a con- representations ? is reversed and the cause remanded .

said two hundred teet square, butwith. dition that the title is to be forfeitedby Ît has been several times laid down, in Reversed and remanded.

out warranting thetitle . The action is a non - compliance of the further under previous decisions,as the rule recogniz HITCHCOCK & DUPEE, counsel for appel

brought by W.G.Newman , and the heirs taking of the bargainees. ed by this court, in such cases, that it lants.

of Jacob and Tazwell W. Newman. Such conditions would have to be may be shown the applicant for the pol C. C. BONNEY and C. W. GRIGGS, coun:

It is manifest upon this statement that clearly expressed . The language of the icy in fact did not make the representa- sel for appellees.

if the deed of Calvin Morgan to the deed , showing that the conveyance was tions as shown by the application ; but

mayor and aldermen , of the 6th of De- for the purpose of erecting a reservoir that the application was filled out by

cember, 1838, be valid ,and nothing else thereon,asstanding alone,has no other the agentof thecompany, he inserting There are forty thousand lawyers in

appearing, the title of the defendants is significance than to show that the pur- the statement claimed to be false, of the United States, of whom 198 are in

superior. chase by the corporate authorities was his own accord. It has, however, never Congress.

The plaintiffs therefore maintain : within their power, and for a legitimate been ruled that the court will , in the ab

First, That this deed was inoperative purpose . sence of all evidence, presume the ap

and void, because the land at the time Wethink this holding will be found plication was thus made out, and we The chief of police of Little Rock,

was without the corporate limits of the to be in accordance with the authorities have been referred to no decision else- Ark . , was sent to jail lately for whipping

city of Knoxville, and the corporate au- upon the subject. Shepherd Touch. I where announcing such doctrine. Nu - l a boot-black .

LAND, J.
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AT Nos. 151 AND 163 FITTI AVENUE.

CHICAGO LEGAL NEws.whebrastheef cowenant not to carryon plicationfor the policy could properly stranger to the readers ofthe Legal

the business of a wholesale or retail con . be received ,and holding, that when the News. Wehave frequently been favor

fectioner for a grocer and tea-dealer to sell genuineness of a signature to an instru- ed by himwith abstracts of recent im

a particular kind of sweet- meat, in which ment is established ,it affordsprima facie portant Michigan opinions, and have,
Lei vincit .

a confectioner may happen to deal. evidence that the contents of the instru- upon several occasions, spoken in these

AUTHORITY OF City Council TO COMMIT ment were known to the subscriber, and columns of his ability as a digester.

FOR CONTEMPT . — The opinion of the Su. that the burden of proof is upon those This digest is arranged with taste and

preme Judicial Court of Massachusetts, who assertthe contrary.
skill , so as to enable the lawyer to find

CHICAGO, AUGUST 19 , 1876. by Gray, C. J. , holding that the Massa
just what has been decided by the Su.

chusetts statute , conferring authority
preme Court of Michigan in the least

upon the presiding officer of the City Recent Publications .
possible time. While the points of law

Published EVERY SATURDAY by the

Council to commit for contempt, is un
decided are given briefly , they still con

tain sufficient to enable the reader to
CHICAGO LEGAL NEWS COMPANY, constitutional .

CAITTY'S TREATISE ON PLEADING AND PAR - form a correct idea of the cases. Every

DIVORCE - EXPENSES - ATTORNEYS' FEES TIES to Actions, with a second volume Michigan lawyer should lose no time in

-APPEAL .—The opinion of the Supreme
containing Modern Precedents of

TERMS : - TWO DOLLARS por annam , in advance Court of this State, by Scott, J. , holding
Pleadings, and Practical Notes. In adding this digest to his library. We are

Single Copies, TEN OENTS .
two volumes. Vol. II . The Sev sure no person who has a set of Michi.

that an appeal will lie from a decree en enth English Edition, corrected and gan reports can afford to be without it.

tered in a divorce suit ordering the hus enlarged by Henry Greening, Esq. ,

We call attention to the following band to pay a sum of money to the wife

of Lincoin's Inn . Sixteenth Ameri

can Edition , with Notes, and Refer. A VALID, Ut Not LITERARY, CON.

opinions, reported at length in this issue . for the expenses accrued and to accrue
ences to the English and American TRACT . - Josiah H. BISSELL, of the Cincin

R. R. LIABILITY - INJURIES TO EXPRESS in defending against the husband's ap Decisions, by J. C. Perkins, LL. D. nati Abstract Company , sends the fol

Springfield, Mass. Published by G.MESSENGERS . — The opinion of the New peal to the Supreme Court, and to pay
& C.Merriam . 1876. Sold by W. B. lowing copy of an 'agreement, found on

York Court of Appeals as to the liability the wife's attorneys' fees. The main
Keen, Cooke & Co. , Booksellers, Chi- the files in one of the old suits in the

of railroad companies for injuries to ex- question in this case has never before cago. Common Pleas Court of that city , with

been decided in this State .
press messengers. It would be a waste of words to speak the remark that, although the agree

CONSOLIDATION OF RAILROADS - TAXA POWER OF CITY TO PURCHASE LAND BE to any lawyer of the value of Chitty's ment is hardly in strict legalphraseology,

TION .—The opinion of the Supreme YOND LIMITS. — The opinion of the Su- Pleadings. It is one of the most remark . the “ level-headed ” Dutchman who got

Court of the United States, by BRADLEY, preme Court of Tennessee by McFar- able law works of this or any other age. it up,seems to bave had a better idea of

J., as to the effect of the consolidation LAND, J., holding that while it is the bet- It has been the leading text book upon what he wanted than some lawyers of

of railroads upon the taxation of their ter rule to construe strictly the power of the complicated subject of pleading for considerable pretentions. The agree

property. corporations, still it was within the corpo- more than two generationsinEngland ment is as follows :

Postal Money` ORDERS — INDICTMENT rate powers of the city of Knoxville to and America, and stands to- day without CINCINNATI Nov. 10 , 69.

FOR EMBEZZELING.–The opinion of the purchase and own land outside the city a successful rival. It is still acknowl The undersiend are satisfeit with this

Supreme Court of the United States,by limits ; that landbeing purchased for edged as thebest authority in all courts contract & underthe FirmeSibley,Mur

ray & Co, Frame Besenes 481 Plum St.

SWAYNE, J. , construing the act of Con- such a purpose. The title vested in the where the common law prevails. A new betw . 15 & Wade St.

gress creating the postal money order city, and was not divested by a change and exhaustive edition of such a work Each Patner hase to work to the pro

system , and providing for the punish
of purpose. as this , containing references to all the fet to the Besenes, if he dount work to

ment of those who should be found guilty INSURABLE INTEREST - WageR POLICY ON recent important opinions of England the profet to the Besenes he kanex

peckt no watches.

of embezzlement, and holding that such Life - SUICIDE . — The opinion of the Su- and America , involving questions of Sicknes or Familie Besenes are not

act was not to be regarded as a revenue preme Court of this State, by Sueldon , common law pleading ,isan enterprise in entcluded, if he dount tant tohisBese

law.
J. , holding, in the case before the court, which lawyers must take a deep interest . nes at al,then he pusht out by majoryta

REFUSING TO FURNISH REFRESHMENTS that the relation of father and son did The edition before us contains about out the Besenes, the oder Partners god

the first rith to bay him out, or he has

To A COLORED Man - Trial By Jury.- notcreate an insurable interest in the tweaty-two hundred pages,is beautifully to put a oder man in his place were
The opinion by the Supreme Court of the son in the life of the father, unless the printed, and bound in a dress worthy of them oderPatners are satisfeit with.

Each Patner can drow $15 00-100
United States, by WAITE, C. J., in a suit son had a well -founded or reasonable ex. such a work . In this edition the Ameri

brought against a coffee-house keeper,in pectation of some pecuniary advantage can notes have been very much enlarg- watches, if the Besenes erlaw , it, each
Patner can drow so moutsh then the

New Orleans for refusing to furnish re to be received from the continuance of ed , and many editions of new notes oder.

freshments to the appellee,on the ground the life of the father, and passing upon have been made ; and they have all been If a Patner git sick he is teitled to his

that he was a colored man, and holding several interesting questions of pleading blended and madehomogeneous with the fool watshes the first week, the oder

that the trial by jury in suits of common upon a life insurance policy, and stating, English notes. The rules adopted and time only half watshes if the Besenes

erlaw it.

law , pending in the State courts is not a where the death of the insured occurs, the cases decided under the new systems Ifa Patner die his Familie can expeckt

privilege or immunity of national citi- the presumptions as to whether he met of pleading and procedure in the several only the Profit from the Besenes or the

zenship, which the States are forbidden his death by his own hands, or died from States, have been referred to so far as it Familie can sell the stock to the oder

by the fourteenth amendment to abridge. natural causes.

has been supposed it would be useful. Patners or to a oder man were them

oder Partners are satisfeit wich .

INSURANCE CASE.-The opinion of the WHEN A PERSON MAY BE IMPRISONED which in modern times, made in abridg- own person on the Besenes,theBesenes
In consequence of the great changes

No Patner kan borow Money for his

Supreme Court of the United States, by FOR NEGLECT OR REFUSAL TO PERFORM A

Hunt, J. , in an insurance case . Money Decree.The opinion of theSu- forms of precedents in pleading , the the Besenes got nothing to dowith it,

ing, compressing and simplifying the is not responsible for that money.

If a Patner gos Secourte for am body,

Lis PENDENS - NOTICE ON APPEAL – preme Court of this State, by Scott,C. second and third volumes, which are

PURCHASER IN Good Faith.-- The opinion J., holding that when the neglect or re
If a Patner do outside Besenes, the

of the Supreme Court of Illinois by fusal to perform the decree is not from ted precedents, and which have hereto
composed of forms founded on antiqua- Besenes has to pay it.

Each half Jahr the first of January

Craig, J. , holding that the filing of a bill mere contumacy, but from thewant of fore been connected with and published count up,an the books am be settled .am the first of July the Stock has to be

in chancery is not to be regarded as lis means, the result of misfortune, not

pendens before the service of summons induced by the fraudulent conduct on

as a part of Mr. Chitty's Treatise on Each Patner is inteitled to 7 Per cent.

Pleading, have become for the most part each Jabr on the stock wat hie gut more

upon the defendant,and that in the case the part of the defendant,the party will practically obsolete,and have not, there in Besenes then the oder .

before the court, the purchase of the be compelled to adopt some mode other C. Sibley

premises was in good faith and for a than imprisonment, to enforce the de- of theTreatise, but in the place of those

fore, been republished with this edition P.J. Murray

valuable consideration, and the pur. cree consistent with the practice in the volumes, and as a substitute for them, a

W. Steffes

H. Fricke

chaser was not to be regarded as courts, either by execution , or by other

having constructive notice of the decis- final process , or by sequestration of real

Ch . Westerkamp.
single volume of precedents, carefully

ion of the Supreme Court rendered in or personal estate, or by the exercise of

adapted to modern practice, has been

the case on appeal . We regard this as

prepared, and is now published as a com

such other powers as pertain to courts of panion of the Treatise. This volume is
XXVIII. OHIO STATE REPORTS.

an extremely important opinion , the chancery ,and which may be necessary
founded on Chitty's Precedents in We have received advance sheets of

question as to what shall be regarded in to the attainment of justice ; that de- Pleading, and contains a copious and di- the 28th Ohio State Reports, from which

such a case as lis pendens never before crees for the payment of alimony are versified collection of forms which are

having been passed upon by our Su- not different from other decrees for the clear, concise,and, so far as we are able

we take the following head notes :

JONES v. THE STATE.

preme Court. It is to be regretted, how payment of money ; that imprisonment
to judge , well suited to the practice of CRIMINAL CASE . — INSTRUCTING JURY IN AB

ever, that the opinion is only by a ma for non-compliance therewith unless
the present time.

SENCE OF PRISONER .

jority of one. BREESE, WALKER and wilful, or unless upon a refusal of the
1. Where the jury on the trial of aSCHOLFIELD, JJ . , dissent from the opin- defendant upon proper demandmadeto DIGEST OE THE MICHIGAN REPORTS, inclu

ion of the majority of the judges. deliver up his estate in satisfaction of

ding nearly Twelve Volumes of the felony have retired to consider of their

Regular Series, embracing one by verdict, it is error for the court, on the

BREESE, J. , being of the opinion that the decree, is within the inhibition of Clarke (22 Mich .) and Tenby Post, to return of the jury into court, to again

when the bill in chancery was filed a the constitution as against imprisonment getherwith the Cases contained inthe instruct them as to the law of the case

suit was pending, and that there were for debt.

11th of Post (33 Mich.) to the April in the absence of the accused, who is

facts in the record strongly tending to

Term of 1876. A Supplement to Cool- then in jail under the order of the court.

APPLICATION FOR INSURANCE - EVIDENCE ey's Digest of 1872. By Henry A. 2. Such irregularity is not cured by the

mark the transaction as fraudulent. TO CONTRADICT - GENUINENESS OF SIGNA Chaney . Detroit : Published by the presence of defendant's counsel at the

Editor. 1876.

COVENANT NOT TO CARRY ON BUSINESS, TURE . — The opinion of the Supreme Court

givingof such additional instructions.

3. Nor will a reviewing court inquire

ETC. — The opinion of the English Divisi- of this State by SCHOLFIELD, J. , as to We have received a copy of the above into the correctness of such additional

onal Court for Appeals holding that it is , whether secondary evidence of the ap- / volume . Its author, Mr. Chaney, is no instructions.
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HOGAN .

ceived by the defendants for the draft rose the defendant had torn an accept- error, a corporation of New York, grant. same affirmatively as a partof his case .

LIABILITIES OF BANKERS PAY. no sense be considered as the proximate vant or a stranger should take it up, it Thereupon Mayberry himself filled

cause of the larceny and forgery ” that up, it is impossible to contend that a out and forwarded to New York what is

ING STOLEN ORDERS FOR had occurred. The Common Pleas Di. banker paying his forged cheque would called a “ dummy application. for the

PAYMENT OF MONEY. vision was, no doubt, perfectly right be entitled to charge his customer with new policy , Patrick Hogan doing noth

here, both asto the law and the facts to that payment.” — The London Law Times. ing more than to sign the letter as above.

ARNOLD V. THE CHEQUE BANK, LIMITED which they had applied it, but as some The company thereupon issued a new

(34 L, T. REP. N. S. 729. )

of the cases on this subject have been

apparently more often commented upon

Through the kindness of the law firm policy on the Tontine plan, called a

· Tontine Saving Policy," No. 33,754,

The plaintiffs in this case, who were

than clearly understood, we will take of SLEEPER & Whiton, we have received dated Nov.7, 1872. This policy, likethe

merchants in New York, ' being de this opportunity of endeavoring to ex. the following opinion :
first, purports to insure the life of John

sirous of transmitting £ 1000 in payment
plain and reconcile them . Hogan in the amount of $ 10,000, for the

SUPREME COURT OF ILLINOIS.
sole use of his son Patrick Hogan, and

to their correspondents, Messrs. Wil

liams and Co.,of Bradford, inclosedin a quoted thedictum of Ashurst,J. in Licki The counselfor the bank,afterhaving OPINION FILED JUNE 30, 1876 .
contains the recital that it is granted

letter to England a draft for thatamount, barrow v. Mason, (2 T. R. 63, 70 ), to the
“ in consideration of the representations

THE GUARDIAN M. LIFE INS. Co. v. PATRICK

specially indorsed to them. The draft effect that it may be laid down“ as a
made in the application for policy No.

was stolen out of the letter by a clerk in broad general prirciple that wherever
16,870, which is hereby made a part of

Error to Winnebago.

the plaintiff's office , and wasafterwards one of twoinnocent persons must suffer INSURABLE INTEREST -WAGER
POLICY --AU

this contract.”

presented at the defendants'bank with bythe acts ofa third,be who has enabled
John Hogan died from the effects of

à forged indorsement, by Messrs. Wil .

liams and Co.; and the defendants hav- inust sustain it” ( see Hollins v. Fowler,
such third person to occasion the loss

ATION ON POLICY --WHAT ARE NECESSA: taking arsenic, August 26, 1873. This

RY AVERMENTS - SUICIDE. suit was thereafter brought by Patrick

ing cashed the draft at the bank on sup .), proceeded by a curious mischance insurable interest in the life of another, stated.1. INSURABLE INTEREST. - What constitutes an Hogan against the insurance company,

which it was drawn, placed the proceeds to quote - in support of his contention
upon this second policy, the “ Tontine

to the credit at their bank of the person
2. Suicide- NATURAL DEATH. - The instructions Saving Policy, " wherein he recovered ,

that thedefendants were entitled to rely of the court below ,where death had occurred ,as

who had presented the draft, who subse
in the court below , a verdict of judg.

upon this rule of law - two cases, which, ral causes,or a case of suicide,discussed ,and the ment for $ 10,500, and the defendant

quently drew out the whole amount, if properly understood, the court held to law stated .

with the exception of £ 106 . The plain be clear authorities for the plaintiffs : 3. NECESSARY AVERMENTS . — The court states
appealed to this court.

tiff's sued for theproceeds of thedraft (Yonng v.Grote, 4 Bi, 253 ;and Ingham wbat aterenecessary averments in a declaration SHELDON , J.

as money reserved to their use. On the
v. Primrose, 7 C. B. N. S. 82 ) . In the 4. AUTHORITY OF AGENT.-The authority ofan It is first insisted as a ground for re

trial evidence was tendered by thede former often.criticised case, theplaintiff's agent to bind an insurance company iu receiving versingthe judgment, thatthe aver

practice of sending, besides the letter had filled up a cheque with such ex.
fendants of a usual or almost invariable wife, acting as his agent in thatbehalf, enapplicationpolico lice malicy and hibere effect of ments inthe declaration are not suffi

the proper mode ordeclaring on such new policy, cient to sustain the judgment upon the

containing the draft, a letter of advice tremenegligence, thatone of his clerks considered. evidence. The declaration was framed

by the sameor anothership, for the pur, was enabled with the greatest ease to that the mere relation of Jather and son ,did not5. INSURABLE INTEREST.-- Held , in this case, preciselyas if John Hogan had,as the

pose of showing that the plaintiffs had change the amount for which it was

by negligence afforded facilities for the drawn from 501. 28. to 3501. 28. , and it was

create au insurable interestinthesoninthe life policy purported in fact, procured the

of thefather, unless the son had a well-founded insurance himself for the benefit of Pat

fraud that had beenpracticed ;butthis held that underthe circumstances the orreasonableexpectation of some pecuniary ad: rick Hogan,andsoit is notaverred ,as it
evidence wasrejected by Lord Coleridge, loss must fall upon the plaintiff. The life oi the father.

need not be in such case , that Patrick

who, in the result,directed a verdict for blame," said Burrough, J. (4 Bi. 260 ), “ is 6. WAGER POLICY.- The court cites approving. Hogan had any interest in the life of

the plaintiffs for the amountofthe draft allononeside,” and Best. C. J., pointed in case wherethere a policebror sure necemoinscureci John Hogan. But a differentrulepre

and interest. A rule nisi having been out thatPothier in his TraiteduCon was so largely disproportionate to the amount of vails where one procures insurance on

obtainedto set aside this verdict andfor trat du Change ( pa. 1. ch. 4 sect. 100), the creditor's claim thatthe policy was held void the life ofanother. In such casethe

a new trial , on cause being shown, the bad considered the very question , and as being a mere wager policy : - [ED. LEGAL NEws. plaintiff must aver in his declaration on

questions raised were : First, wbether, decided it in tbe same way as he was

under the circumstances, the money re- about to decide it . In Ingham v. Prim .
Opinion by SAELDON, J.

the policy that he had an insurable in

On December 31, 1868, theplaintiff in terest in thelife insured ,andprove the

and ,secondly,whether therewasany troyd having picked up the two pieces a policy of insurance, No.16,876, on his Hogan procured the insurance in ques

wasreceivedto theuseoftheplaintiffs; ance of his own in half, and oneMurga- edto JohnHogan,of Rockford, Illinois,Andasthefacthereis,thatPatrick

evidence of negligenceby which the in hispresence,without anyremark from life, for $ 10,000, to bepaid tohissonPat- tiou upon thelife of Jobu Hoganwith:
plaintiffs were estopped from setting up bim, pasted them together again , and rick Hogan,whoresided some seventeen

against the defendants their title to the put the bill in circulation. It was held miles from Rockford, in Ogle county, on

out the latter's knowledge or consent,

and that Patrick Hogan alone, without

draft, and whetherthe rejected evidence thatthe defendantwasliable to thehold thedeath of the father, subjecttothe the knowledgeof JohnHogan; paid

was admissibleforthe purpose of show . er of the bill. “ The defendant here,” conditions of the policy. Thecircum- whatever premiumswere advanced upon
ing such negligence.

delivering the judgment of the Common mentof the court (7 C.B N. s., 871, by sued were : That J. C.Mayberry wasihe is notsufficient 10 sustain the judgment

Pleas Division, consisting of himself and abstaining from an effectual cancellation general agentofthe companyin 1868and upon the evidence, for wantof the aver

Archibald and Lindley,JJ., decided both or destruction of the bill has ledtothe 1872, residingatRockford. L E.Her ment that Patrick Hogan had an insurthese points in favor of the plaintiffs, plaintiff's becoming the holder of it for rick'was a solicitor of insurance under ableinterest in the life of John Hogan.
who will,accordingly,keep

the verdict value, and without any just cause for Mayberry,and wentout in companywith the proof, upon any question as tothe
they had obtained atNisi Prius.

supposing that it had been cancelled or

About the first question there could annulled.” Now,itis clear that theneg. or, from Rockford to Ogle county, to so- validity of the policy as respects the

be very little doubt, after theclear en- ligence in both these cases was in the licit Patrick Hogan to take insuranceon form of the declaration, we regard the

unciation of the law onthesubject by transaction itself — in the drawing of the his own life. He declined to take ,
company as concluded from making any

Lord Chelmsford, in Hollins v. Fowler cheque, or the cancellation of the bill, butoriginated a suggestion forapolicy such objection. With knowledgeofthe

(33L. T. Rep.N. S. 73,81). It was there and not in something collateraltoit; onhis father's life, John Hogan,an old facts theagentsof the companyallowed

laid down that,“ Anyperson who, how- and Lord Coleridge, after having pointed man, living at Rockford, if it was practi. and were instrumental in causing the

ever innocently, obtains possession of out how Arnoldv.The ChequeBank, cable. There were doubts of its practi- transaction oftheinsurance to assume

the goods of a person who has been differed from the above authorities in cability ,butafteran interview of some the form which it did , and in framing

fraudulently
deprivedof them , and dis- this respect,gavehisentire approval to hoursanapplication was madeoutby the declaration upon the policy,the

posesofthemwhether for his own ben- the followingstatement of the law by Herrick, to be delivered to Mayberry plaintiff was justified intreating it ac

efit or that of anyother person , isguilty Mr. Justice BlackburninSwan » The Herrick' knew nothing of John Hogan, cording to its purport, andupon a mere
of a conversion ." In fact, in Hollins v. North British Australasian Co.(2 H.& except from Patrick'sstatements, neither question of pleading, the company

Fowler,and Arnoldv. The ChequeBank, N., 175, 182) That learned judgethere benor Mayberryever having seen John shouldnotbe heard to maketheobjec

the same question substantially arose, said," What I considerthe fallacy ofmy Hogan till long after the policy was is tion, that the transaction was different

namely, Whereone of two innocent brother Wilde's judgment (in the court sued. The application was taken away in fact from what it purported to be by

parties must suffer, who is to bethat below, 7 H.& N.,633),isthis, he lays by Herrick, and soon after delivered by the policy

party ? And in both cases the answer down the rule ingeneral termsthatif him to Mayberry . Thesignature of John And in this connection may be an

was very properly returned : The party one has led others into the belief ofa Hogan appeared to the application ,and, swered another pointmade, that the ap

who directly (though perbapsinnocent certain state offactsby conductofcul. as may be inferred from theevidence, plicationwasafraudonthe company in
ly ) caused the loss. Accordingly ,in Ar. pable neglect calculated to have that re.

was in the handwriting of Herrick . not disclosing that it was really Patrick

nold v. The Cheque Bank, it was held sult, and they haveacted onthat belief Mayberryforwarded the applicationto Hogan'sapplicationwhen it purported

that thedefendantswho had converted tothe ir prejudice, he shall not be heard New York,tothe company, and received 10 comefr-.m John Hogan. Thewhole

the money were prima facie bound tore. afterwards as againstsuch personsto therefrom the policy, and mailed it to conduct and dealing of the agentswith

coup the plaintiffs for the losssustained show that state of facts did notexist. PatrickHogan, Mayberrynever having Patrick Hogan throughout theentire

by them by reason of such conversion. Thisis very nearly right,but in myopin: seen or had any communication with affair, in all its different stages,show too

But then came the secondquestion, ion not quite,as heomitsto qualify it by Patrick up to that time . He nevercol- much ofprivity and knowledgeon the

ligence by which the plaintiffs were es- transaction itself,and betheproximate or had any communication with him respect ofthe actual facts, to exposethe

topped from setting up against the de cause of leading the party into thatmis. At a subsequent time Mayberry request transaction to this imputation. It is

fendants their title to the draft ? This take, andalso, asIthink, that it must ed Patrick Hogan to change thepolicy further objected on this subjectof plead

question, we shouldhavethought,might be the neglect of some duty that is ow. into a Tontine policy,stating to him that ing,thatinasmuch as, according tothe

have been summarilydisposedofby ap: ing to the person ledinto that belief,or the company were changing alltheir recitalof the policy sued on,itwas is

plying the old maxim , " A stranger shall what comes to the same thing, to the policies to Tontine policies, and having sued" in consideration of the represen

by, an estoppel ” (Co.Litt

. 352a), for we one, and not merely neglect of what gone to his house to see him for the pur: tationsin the application for policyNo.

pose. There was an arrangement that 16,870, which is hereby made a part of

do not see how the objection that the would be prudent in respect to theparty Patrick Hogan would calland see about this contract," the declaration should

plaintiffs had omitted to send a letter of himself, or even of someduty owing to it. Somedays orweeks afterward,he have set outthe whole transaction , be

advicewith the draft could lie in the third partieswithwhom those seeking came into Mayberry's office, and at the ginning with the originalinsurance,and

mouth of the Cheque Bank , thougb cir to set up the estoppel are not privy." latter's request signed the following let- have counted upon both policies. A

cumstancesmaybe imagined in which Every, case ofthis kind, in fact,must ter,the signature " John Hogan” being good cause of action was shown by de

Messrs. Williams and Co. would have stand upon its own peculiar circumstan- written by Patrick Hogan, viz : claring upon the policy sued on alone,

been entitled to complain of such omis- ces, and in the great majority of cases
ROCKFORD, ILL., Oct. 28, 1872 . and we regard it as unnecessary to have

sion. This view of the point,however, we should say thatcommon sense would J. C. MAYBERRY, Esq.,StateAgent,Rock- noticed in the declaration the former
was not presented to the court by the point out with tolerable clearness upon

policy ur application . If the represen

plaintiff's counsel, nor noticed in the whom the loss ought to fall . “ If such
Dear Sir :—Please obtain forme a Ton- tations in the former application fur

judgment delivered ;thedecision in fa negligence"(i,e.,merelycollateralneg: tine Policyfor tenthousand dollars in nished any matter in defeat of the right

vor of Messrs. Arnold on the second ligence), saidLord Coleridge, in conclu-the Guardian Mutual Life Iusurance of action, it was open to the defendant

questionproceedingupon the ground sion,, quotingThe Bank of Irelander. Company of New York, as Iwish to sur to avail of it in defense .

thateven if they had been guilty of neg. Evan'sCharities(5 H.of L. Cas.389, render policy No. 10,870, and acceptits It is said if this position taken is not

ligence in notserding a letterof advice, 410 ), “ could disentitle, the plaintiffs,19 return value to applyon the premium correct, then the court below erred in

yetthat such negligence was "entirely what extent is it to go ? If a man should onthe new policy, reference being bad permitting the original policy andthe

collateral to the transmission of the losehis cheque book,or neglect to lock to my application forpolicy No. 16,870. paymentsmade under it to be given in
draft , ” andan omission which could in the desk in which it is kept, and a ser Yours truly, Joen Hogan. evidence on the trial . But this was done,

9

ford ,
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ot in supportof the action, but to meetn fatherand the issuingthe policy there life, isconfessedly not as yet very well We are under obligations to the law

thematter of defence set up of suicide . on , then the court instructs the jury that defined under the authorities.

Had such defence been established, the such facts would constitute an insurable Some of them tend in the direction
firm of Hervey, ANTHONY & Galt, of this

limit of recoveryby the provisions of interest in PatrickHogan, in the life of that themere relationship, as between city, for the following opinions :
the policy would have been the amount his father, John Hogan. father and son reciprocally, is a suffi

of premiums paid . In view of this de. As also to the refusal to give the folo cient foundation upon which to rest an
SUPREME COURT OF ILLINOIS.

fence, the proof,we think , wasproperly lowing instructionswhich were asked on insurable interest. Mr. May ,in hislate OPINION FILED JUNE 30, 1876.

madeof the whole amount of the pre- behalf of the defendant. treatise on the Law of Insurance, % 107,

miums which had been paid under both If you sball find from the evidence says, that that precise question yet re
BARNUM BLAKE v. CHRISTINE BLAKE,

the policies. that the applications for insurance, bear- mains to be decided ; and he states as Appeal from Cook .

Thepolicy in suit, as also the original ing date December 29, 1868,andOctober the result of his review of the authori. DIVORCE – APPEAL FROM DECREE ORDER

one, contained the provision that 28, 1872, offered in evidence, and pur- ties , his conclusion to be, that the rela
ING MONEY TO BE PAID FOR EXPENSES

AND ATTORNEY'S FEES .
" shouldthe death of the assured be porting to have been made by John Ho- tionship seems to be of littleimportance,

caused by any act of self-destruction, gan, were really in substance the appli- except as tending to give rise to the cir
1. APPEAL - That an appeal will lie from a de

whatever, sane or insane,thenthesaid cation of Patrick Hogan,for insurance cumstances whichjustify a well-founded money to the wite for expenses already accrued,

company'shall pay to the assured the on the life ofhisfather, then you will expectation of pecuniary advantagefrom and to accrue, and for attorney's fees.
full amount of the premiums thatshall enquire whether Patrick had

aninsurable the continuance ofthe life insured , or be regarded as interlocutory,merely, it is more

havebeenpaidhereon ,butnofurther interest in the life of his father,which risk of loss from its termination . Mr. in thenature of a final decree, and if no appeal
sum whatever, and then in that case the would support a policy for $10,000 . Bliss. in his work on Life Insurance, sec lies, it would furnish an instance of a money de

policy shall cease and determine. It In determining thisquestion, youwill tion 31, seems to arriveat essentially the free against apartyfor whichnoreliefcan be

clearly appeared that John Hogan died enquire whether, from the evidence, it same conclusion.Weare disposed , from 3. APPEALS. - It is apprehended , says the court,

from the effects of arsenic, either pur. appears that at the time of making such an examination of the authorities and there can be no decree against a party that will

posely or inadvertentlytakenbyhim applications,said Patrickbad any pecu- our ownsenseof the requirement of work adeprivation ofhis property or liberty ,from

self. It wasa mainground of defence niary interest, as creditor or otherwise, sound public policy,to concurinsuch 4. ATTORNEY'S FEES.-- That the attorney's fees

that the poison was taken designedly in the life of his father, or any reasona conclusion , and hold that the mere rela- allowed in this case were excessive. –[ED. LEGAL

andthe death caused by suicide. Evi- ble expectation of profit or advantage tion here of father and son did not con
News.

dence was adduced tendingtoits proof. which mightbe thwarted by his father's stitute an insurable interest in the son Opinion by Scott, J.-A motion was

The court below gave tothe jury, for death, for the lawwill not enforce poli- inthe life of the father, unless the son madein this court to dismiss the appeal

the plaintiff
, this instruction . Andthe cies of insurance procured for mere gam had a well-founded or reasonable expec- in this case,onthe ground the decree

courtfurther instructs the jury thatin bling or wager purposes, upon lives, on tation of some pecuniary advantage to appealed from is interlocutoryandnot

case of death and the evidence leaves thecontinuanceof which the assured be derived from the continuance of the final .Theappeal taken is from adecree

the matter in doubt whetherthe deceas cannotbedeemedto havean insurable lifeof the father. Wedo not regard , as ofthe Circuit Court awardingattorneys'

ed cameto his death
byanact of self- interest, andthe mere relation offather really holding anything different, the fees, and moneyto defray the expenses

destructionor byaccident,thelawpre- and son , whereboth parties are ofma- case cited as a contrary authority by ap- attending the defense ofanappealwhich

sumes the death to have occurred from ture years, and live apart,in indepen pellee's counsel, of InsuranceCompany defendant hadprayed from an orderof

accident. The giving of this instruction dent pecuniary circumstances, and mu v. Bailey, 13 Wall. , 619, where the court, theCircuit Court committing him to pris

is assigned as error. This instruction tually entirelyindependent of each oth: in discussing this question, say ,as the on asfor contempt, for non-compliance

requiredeven morethan full proofof er, and having no business relations with better opinion , " that it is sufficient to with a previous decree for alimony and

the fact of suicide - theamount of proof each other, does not create an insurable show thatthe policyisnot invalid asa solicitors'fees in complainant's suit

required in a criminalcasetoconstitute interestin thesononthelife of thefa- wagerpolicy if it appear thatthe rela. againstdefendantfordivorce.

full proofof the fact in dispute,
onlyre- ther;andin deciding whether, in this tion,whetherofconsanguinity or of af. The question raised is one that has

quires evidence which satisfies theminds case, Patrick Hogan hadsuch an inter- finity, was such between the person never been passedupon by this court;

ofthe jury of the truth of the fact to estinhis father's life as will supportthe whose lifewasinsured and the benefi- but upon first impression we are of opin .

the exclusion of every reasonable doubt.insurance procured , you will take into ciary named in the policy, as warrants onthe appeal will lie. It is amoney

This
instruction in effect tells the jury accountall the evidence as to therespec- the conclusion that the beneficiaryhad decree,is for a specific sum ,and is paya

thatifthere is under the evidence, any ther and son, and their business andso- ingfromdependenceornatural affec- as yet awarded , but the
court has the un

doubt of the fact that thedeceasedde: cialrelations,and all other facts which tion in the life ofthe person insured.” doubted authority toawardan execu;

thedeath to have occurred fromacci- tend to show whether, as abovedefined, We think this may consistwiththeidea tion, or, if payment waswillfullyand

dent.
theson had an insurable interest in his that it is the well-founded expectation contumaciously refused, the decree

father's life, at the date of his application of advantage to be derived from thecon mightbe enforced by attachment as for
Under the instruction, no matter how aforesaid . tinuance of thelife insured , which makes contempt, orpayment might be coerced

strong, the preponderance of evidence
might have been of the commission of You are further instructed that though theinsurable interest in it, and not tbe by sequestrationof real or personal es

suicide, yet, if the jury had a doubt up- a party maybave someinsurable interest mere relationship as between father and tate. Blake v. The People, Sept. T.,

1875, (reported 8 CHICAGO LEGAL News,on the subject, it is not seen how they in the life ofanother as creditor oroth- son, under any and all circumstances.

could have done otherwise than to find erwise, yet if the amount of insurance The circumstances of the situation of page —. )

By one mode or the other the decree
against the fact of suicide. procured upon such life appears palpa- the parties as bearing this connection,

Where there is the occurrence of bly tobe very largely inexcess of any were, that at the time ofthe application couldbe enforced, and if defendant has

deathmerely and no evidence uponthe possible loss the assured can suffer from for theoriginal policy, John Hoganwas property it could be in somewaycon

subject, the presumption is that it was

the death of the insured , then the pre- an infirm man, having but a partialuse sistently with the practice in courts of

from natural causes, and not an act of sumptionof a gambling or wager insu- of his right arm and leg , unable to labor, chancery be subjected to its payment.

self-destruction. The presumption pre

rance arises, which calls upon the as- engaged in no business, andsixtyyears Sucha decree does not seem to usto be

vails in the absenceofproof or in the sured to show that such insurance was of age, as the application states, though merely interlocutory . It is more in the

case wherethe evidence on the point is not procured as a mere coverforgam- his age was a point in dispute, therebe nature of a final decree,and if no appeal

equally balanced . This is the extent. bling, or a wager upon the life of the ing evidence tending to show he was at lies, this case affords an instance of a

The jury we think were not under this insured; and in this case, if you believe least five years older. He hadfour chil money decree against a party for which

instruction, left at liberty as they should from the evidence that theplaintiffhad dren ; hadbeenmarried to asecond po relief can be had, no matter how un

havebeen , to determine from all the someinterest of aninsurable character, wife about four years before, bywhom just or oppressive . This oughtnotto

be.
evidence whether there was here an act as already defined, in his father's life, at he had a young child. He left an estate

It is no answer to this position to sayof self-destruction or not.The defend the date of his severalapplicationsfor of some $ 13,000 , and a legacy by his will

ant was entitled to have the issue it insurance,yetif you find from the evi- of $ 1,000,to Patrick Hogan. The latter defendant canhave this decree against

made on this question fairly submitted dence that theamount procured was was forty years of age , living away in him reviewed on appeal or error after

and decided upon a preponderance of vastly disproportionate in its excessto another county , some seventeen miles a final decreein the original cause. Of

the evidence adduced. An instruction any probable loss which Patrick might distant, with a familyof children ,upon himthen ? Thelitigation mightbe pro

was upona question of disputedfact, theinsurance was procured formere pur

to a jury what the presumption oflaw ” sufferfromhis father'sdeath,suchcir

cumstance has a tendency to prove that a farm of his own of 300 or 400 acres. tracted and years elapse before any final

was commented upon in Garritson v . As respects the second refused instruc- time he hasbeen imprisoned for diso
decision could be reached . In themean

Pegg, 64 Ill . , 111 , and condemned as be: poses of speculation, andasa

gambling,and if from the evidence you tion, appellee's counsel saying nothing bedienceto the decree,or his property

The instruction was erroneous objec. the plaintiff cannot recover in this ac- it was given, and files with his brief a the payment of thesumdecreed.
inge extremely likely to mislead the jury:shallfind that such was the fact,then in just ification ofits refusal,asserts that under process of law been subjectedto

tion is also taken to this instruction
tion .

which was given for the plaintiff. certificate of the clerk to that effect. But impose any hardship not incident to
Nor does the fact an appeal is allowed

If the jury believe from the evidence Under the facts, we consider that Pat. we, of course, cannot notice it. The bill othermoney decrees from which appeals

that the plaintiff, Patrick Hogan, was rick Hogan had no just or legal claim up- of exceptions states that the instruction may be prosecuted.

the son of John Hogan, and that the re on his father for labor orimprovements, was refused. We can only look to and mediate benefitof the wife to enable herOn the theory alimony is for the im

lations between the father and son were and that should not have been submitted

amicableand affectionate , and that to the jury asa question for them tofind act upon that. Cammack v. Lewis, 15 to prosecute or defendher suitagainst

John Hogan was a prosperous and well- upon. A moralclaim would not consti- Wall . , 643, case where, in a her husband on terms of equality. The

to -do man; and if the jury further be tute an insurable interest in behalf of policy of insurance to a creditor, on the only serious result would be to delay the
lieve from the evidence that Patrick one as a creditor. Thefacts, as we re- life of a debtor, the sum insured was so litigation until the propriety of the de

cree for temporary alimony and solici.

ed for his father several years afterhe tending to show an insurable interest, largely disproportionatetothe amount tor's feescould be determined in the ap

became of age,for which he had re- and should not have been declared by of the creditor's claim that the policy pellate court. On the contrary if an

ceived no compensation from his father, the court to constitute an insurable in- was held void , as being a mere wager appeal should be denied it might subject

and if they also believefrom the evi: terest. As said bythe court,in thecase policy.Thiswouldseem to have enti- defendant tovery great hardships in

uable improvements after he became of surance Company, 23 N. Y.,516 :" A pol- tled the defendant to the instruction. isapprehended there can be no decree

age, upon an eighty acres of land of his icy obtained by a party who had no in- According to the views which have been against a party that will work a depri.

father's, under a promise, or a well terest in the subject of insurance, is a expressed, the first refused instruction vation of his property or liberty , from

grounded expectation that his father mere wager policy.” But policies,

would give him the land upon which the without interest, upon lives, are more

was substantially correct, and we think which no appeal or writ of error will

lie . Such is the decree against de fend .

improvements had beenmade, and that pernicious and dangerous than any other should have beengiven ;as also that the ant. Under it he may be deprived of

his father,JohnHogan, had subsequent class of wager policies, because tempta- above one given for the plaintiff, should his liberty or his property subjected to

ly disposed of the land and had made tions to tamper with life are more mis- have been refused . levy and sale.

said Patrick Hogan no compensation for chievous than incitements to mere pe Other questions have been raised and but oneother question arises, and thatEntertaining jurisdiction of the cause,

the improvements made by him , said cuniary frauds. And see 3 Kent Comm .,

Patrick Hogan thereon, and thathe, 11th ed ., 462-3. It is said that every man discussed, which , in order to the dispo- has relationto the amount orderedto

Patrick Hogan had a just, legaland mor has an interest in bis own life to any sition of the case, it is unnecessary to be paid , whether it is justified by the

al claim upon hisfather, for such labor amount he chooses to value it,and may notice , and we pass them by without facts in the case.

land ,atthetimeofmaking said applica-an interestin the life of another as will considering them . The judgment is re- statute has power to award attorney fees
tion for insurance upon the life of his support a contract of insurance upon the versed and the cause remanded. and other expenses in divorce causes

was a
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man.

and thematter is largely in the discre- instanter the amount due under the contradicts defendant's account of his defendant carries on the business of a

tion of the court. But this court hasal. original decree, and in default of such financial condition. It must therefore grocer, and it appears thatgrocers and

ways assumed jurisdiction to review the payment hebe remanded to the custody be regarded as a fair and candid expo- confectioners alike deal in the same

action of the court below in the allow- of the sheriff, to be safely kept until he sition of his monetary affairs.Defend- things ; why, then, is this a breach of

ance either as to alimony or solicitors should comply with the order, or be ant discloses that he has realestate and covenant ? It is merely a case of two dif

fees and its right to doso has not been otherwise discharged. perhaps personal property, but it is all ferenttradesmen selling the same article.

questioned . Blake v. Blake, 70 Ill . , 618. Under our statutes there are several heavily incumbered . A full exhibit of I think the County Court Judge came to

Such allowances must always be rea: modes in which decrees in chancery all his property, real and personal is a right conclusion.

sonable,having in view the wealth and may be executed or enforced. When made, that it may be subjected to the GROVE, J .-- I am of the same opinion.

social standing of the parties. What there shall be no direction that a master payment of alimony under the decree, Had it rested with me whether this rule

would be suitable alimony for the wife in chancery or commissioner execute a | in any manner known to the law or should have been granted, I certainly

or reasonable counsel fees, is a matter decree,the same may be carried into consistent with the practice in the court. should have refused it . The real ques

of evidence.
effect by execution, or other final pro- This is all he can do and having offered tion is, does the defendant substantial

We have examined with care the evi- cess, according to the nature of the case, to surrender his property, such as he ly carry on the business of a confection

dence in this cause , and we cannot avoid or the court may, if necessary, direct an has, he is entitled to be discharged from er ? If, under pretense of carrying on a

the conclusion, the sum allowed for attachment to be issued against the party arrest . grocer's business, he was really trading

attorney's fees and expenses of the suit disobeying such decree, and may fine or The judgment will be reversed and as a confectioner, the case would have

is unreasonable and oppressive in the imprison bim , or bolb , in the discretion the cause remanded, with direction to been altogether different. The case cited

extreme, in viewof the services ren of the court, and mayalso direct a se- the court to enter an order discharging is distinguishable ; the point therewas

dered and to be rendered . The record questration for disobedience to any de- defendant. whether there must be a killing and slay

has been incumbered with a vast amount cree. R. S. 1874 , p . 203 , sec. 47. ing on the premises in order to makea

of useless matter, wholly irrelevant to
In divorce cases the court is author

APPEALS.

this application, and if counsel choose ized to require the husband to pay the ENGLISH DIVISIONAL COURT FOR man,a butcher.

to perform this valueless labor, he will wife such sums of money asmay enable

Rule discharged.

- The London Law Times.

not be permitted to charge defendant for her to prosecute or defend the suit , and Thursday, June 1 .
his services . when it is just and equitable, may allow SUPREME JUDICIAL COURT OF

The decree will be reversed and the her alimony pending the litigation, and ( Before BRAMWELL, B. and GROVE, J. ) MASSACHUSETTS.

cause remanded . may enforce the payment in any LUMLEY V. THE METROPOLITAN RAILWAY WHITCOMB'S CABE - MARCH 30, 1876 .

Decree reversed . ner consistent with the rules and prac . COMPANY Habeas Corpus.

HERVEY, ANTHONY & Galt, for appel- tice of the court.” R. S. 1874, p. 421 , LEASE - COVENANT NOT TO CARRY ON THE AUTHORITYOF CITY COUNCILTO COMMIT

lant. secs. 15 , 18 .
BUSINESS OF A CONFECTIONER - GROCER

FOR CONTEMPT - CONSTITUTIONAL LAW .

S. K. Dow, for appellee. It is apprehended that decrees for ali.
SELLING SWEETMEATS .

mony may be enforced by execution or It is no breach of covenant not to carry on the
The Massachusetts statute conferring authority

upon the presiding officer of the city council to

SUPREME COURT of Illinois. other final process,asotherdecrees in business ofa wholesale of retail confectioner for commit for contempt, is unconstitutional.

chancery , or in anyother mode consis- sweetmeats in which a confectioner may happen Petition for habeascorpus. It appeared

OPINION Filed JUNE 30, 1876. tent with the practice in the courts of to deal . that Ephraim D. Whitcomb was sum

chancery . But as cumulative remedies ,
No. 460. - BARNUM BLAKE v. THE PEOPLE.

This was a rule to set aside a non -suit moned to testify before a special com

no doubt the court may enforce decrees by the Judge of the ClerkenwellCounty mittee of the Common Council of the
Appeal from Cook .

for alimony, either by sequestration of Court,and to recover£ 10,108., theagreed city of Boston . Heappeared,butre

WHEN A PERSONMAYBEIMPRISONED FOR realor personalestate, by attachment damages, and the question raised was, fused to answer a question propounded
NOT COMPLYING WITH A DECREE TO PAY against the person by fine or imprison whether there had been abreachofthe to him, stating that hedid not refuse

ment,or both, in the discretion of the covenantcontainedina deed dated the because the answer would criminate

1. IMPRISONMENT FOR NEGLECT OR REFUSAL To court ” as other decrees in chancery 3rdJune, 1868,and madebetween the him , but did refuse for business reasons,

fusal to perform thedecreeisnot from mere con may be enforced . Metropolitan Railway Company of the Whitcomb was ordered to be committed

tumacy, butfrom the want of means, the result of

misfortune, not induced by any fraudulent con
That courts possess power to commit one part, and Robert Lumley of the for contempt. Ch. 128 of the acts of

duct on the part of the defendant, the party will as for contempt, to compel obedience to other part. Mr. Lumley was a whole- 1863, under which these proceedings
be compelled to adoptsomemode other than im- decrees for the payment of alimony, has sale confectioner, and the company took were to be had, provides that “ in case

prisonment to enforce thedecree,consistentwith beenrecognized hy this court in a num- bis premises,and contractedwith him any witnesssummoned and paid toat:the practice inthe courts, either byexecution ber of cases. Buck v.Buck , 60 Ills ., 105 ; that he should have certain rights of pre- tend and testify before any City Council

of real or personal estate, or bythe exercise of O'Callaghan v.O'Callaghan, 69 Ills., 552 ; emption;thesewereafterwardsgiven shallfailto attend in pursuance of such

and whichmay benecessary to the attainment of Buckv. Buck, the court committed de- l entered into a covenant that notenant City Council , or either branch thereof,

2. DECREES FOR THE PAYMENT OF ALIMONY.-. fendant for disobedience to adecree for shouldcarry on at the premises men may issue a warrant to bring such wit

Thatdecrees for the paymentof alimony are not alimony and maintenance, and its action tioned in the deed, the business of a ness before them to answer for the con
different from other decrees for the payment of

money ; that imprisonment for non compliance was affirmed on appeal . pastry - cook or wholesale or retail confec- tempt, and also to testify as a witness in

therewith, unless willful, or unless upon arefusal

ofthe defendant, upon proper demand made,to ceded to rest in the courts, it is nevethe premises on lease to Day, and inserted

While this extraordinary power is con. tioner. Thecompany afterwardsletthe the cause in which heis summoned.”

The question in the case was whether

deliven up his estate in satisiaction of the decree less subject to this limitation imposedby in his lease a similar covenant to that this statute was constitutional.

against imprisonment for debt.- [ED. LEGAL the constitution , that a partymay not contained intheir deed with Lumley.
Held, That the Common Council has

News.
be imprisoned except in cases where it Mr. Day carried on the business of a not the power to commit and punish for

Opinion by Scorr, C. J. Shortly stat- shall appear he hasthe pecuniary ability grocer and teadealer, andit appeared he contempt without right of appeal or trial

ed , the case made by this recordis, that to enable him to comply with the decree, I was in the habit of selling aparticular by jury. Toconfer such a power upon

on the eighth day of February, 1875, the andhis disobedience is willful. In 0 2 kind ofsweetmeat to the extent of28it municipal boards or officers, whichare
court entered an order in the case of Callaghan v . O’Callaghan , it was said : or so a week, not courts of justice , and whose pro

Christine Blake v . Barnum Biake, then “ The court is empowered to punish will The question raised was, whether the ceedings are not an exercise of judicial

pending for divorce, that defendant ful obstinacy in such cases by imprison- sale of the sweetmeat was a breach of power, is repugnant to the constitution

should pay the complainant $75 forth- ment, but we think the spirit ofour con- covenant hereinbefore referred to . of the commonwealth , and a violation

with , andthe sum of $ 65 on the first day stitution forbids that the pecuniary ina A rule nisi was granted to set aside of the twelfth article of the Declaration

of every month next following during bility of the party not resulting from his the non - suit, against which of Rights, wbich declares that no sub

the pendency of the suit, for temporary fraudulent conduct to produce that con Waddy showed cause. — The only ques . ject shall be arrested, imprisoned, or

alimony, also paythe further sum of dition, cannot be punished asa contempt tion here,is as to what carrying on the deprivedof his liberty,but by thejudg.$150 to her solicitor's within ten days | by imprisonment." business of a confectioner includes. Acment ofhis peers, or the law of the land .

from that date, as a reasonable retainer Where the eglect or the refusal to cording to Johnson, a confectioner is a So much of the Stat. of 1863, c . 158 , as

and counsel fee, and that defendant re- perform the decree is not from mere con man whose trade it is to make confec- undertakes to confer such authority upon

fund to her the sum of $6, costs ad- tumacy, but from the want ofmeans the tions or sweetmeats. [ BRAMWELL, B. the presiding officer of each branch of a

vanced, and that in case of default in resultof misfortune,not induced by any Aman sells coalsand potatoes, is he City Council, or the chairman of a board

the payment of such sums of money, or fraudulentconduct onthepart of de- therefore a green-grocer ?) The realtest of selectmen, was inoperative and void.
any part thereof, tie same should be fendant, the party will be compelled to is, whether or no he substantially car. Opinion by Gray, C. J. Prisoner dis

collected in accordance with the usual adopt some mode other than imprison- ries on the trade of a confectioner. charged . - Law and Equity Reporter.

practice in courts of chancery in such ment to enforce the decree consistent Arthur Charles supported the rule.
cases.

with the practice in the courts, either by Day is a confectioner quoad this particu SUPREME COURT OF OHIO .

An affidavit having been filed showing execution or by other final process, or by lar sweetmeat. The other side say this IN THE MATTER OF ALBERT BEALL ,

defendant had not complied with the sequestration of real or personal estate, covenant should be read as a covenant

decree of the court in that particular, or by the exercise of such other powers prohibiting retail confectionery only.
Motion for a writ of habeas corpus from

and that there was then due, under the as pertain to courts ofchancery, and the evidence here is,that asmuch as Gallia county .

decree, the sum of $ 426 , and that anoth- which may be necessary to the attain- 28 1b. of this sweetmeat is sold every Simeon Nash, for Beall.

er monthly instalment wouldmature on ment of justice. It is not perceived in week. In Doe dem . Gaskell v. Spry ( 1 B. John Little, attorney -general, for the

the next day, thereupon on the first day what respect decrees for alimony are dif- & Ald.617),the defendants covenanted in respondent .

of June, 1875, on motion of complain- ferent from other decrees for the pay a lease not to carry on certain trades in BY THE Court. The applicant was

ant's solicitors,the court entered an or- ment of money. Imprisonment for non. the premises demised, amongst others, convicted of assault and battery in the

der that defendant be arrestedand compliancetherewith, unless willful, or that of a butcher. From the evidence, Court of CommonPleas, and was sen

brought into courtfor afailuretomake unless upon a refusalofdefendant upon it appeared that the defendant was acar- tenced to imprisonment andthepay

payments of the several instalmentsof proper demands madetodeliver uphis penter and joiner, and had taken the ment ofa fine . After serving out his

alimony and solicitor's fees as he had estate insatisfaction of the decree ,is house in question to fit upa chandler's term of imprisonment, he was arrested

been directed to do by the original de- within the inhibition of the constitution shop, in which various provisions were on a writ of execution , no property be

against imprisonment for debt. sold . He was also in the habit of selling ing found , and again imprisoned. He

On being brought into court, defend The case at bar comeswithin the rule meat in a rawstate to hiscustomers, now applies for a writ of habeas corpus,

ant first entered a motion thathemight declared . It appears from the affidavit though theanimals were not killed there on the ground that the provision of the

bedischarged from arrest forthereason in the record ,defendants refusal to com. LordEllenborough, C. J., says:“ Itis act of April7, 1863, (S. & S.,610, sec.2 ),

he was then, and had been,pecuniarily ply with the decree ofthecourt was not not necessarythat a manshould carryon authorizing such arrestand imprison

unable to comply with the decreeofthe wilful, but resulted solely from his pe- everybranch of a trade on the premises ment, does notapply to a case like his,

court for the payment of the several cuniary inability, and that, under our in order to come within the proviso of where itwas no part of the judgment

sums of money specified, and secondly, former decisions was sufficient to entitle the lease. It will be quite sufficient if that he should stand imprisoned till the

foramodification of the decreeallowing him to be discharged from arrest. De he partially carries on these ; and here fine and costs should be paid,or if the

alimony,that theinstallmentstobepaid tailed statements ofdefendant's financial he doesexercise amaterial part of it in provisiondoesso apply , thenthatit is

might be so reduced that he could there condition were given, from which it ap- exposing the meat for sale ."
unconstitutional. We think neither of

after pay them . Both motions were pears he had no means and no income BRAMWELL, B.-Were it not that a rule these positions is maintainable. The

based upon affidavits in which were fromwhichhe could discharge the de- nisihad been granted, Ishouldhave statute plainly authorizes the proceeding

given in detail the facts relied upon in cree. This coudition was not the result thought this caseperfectlyclear. Mr. in allcases where a party hasbeenad

support of the motions . Counteraffi- of any fraudulent conduct on his part, Charlesreads this covenant as if it meant judged to pay a fine; and we are aware

davits having been presented and con. but was produced by misfortunes in the tenant shallneithercarry on the bu- ofnoprovision of the constitution which

sidered , the courtoverruledboth mo. commercial transactions. There is noth- siness of a confectioner, nor sell articles it violates.

tions, and ordered defendant to pay ling in the record that disproves or even I usually sold by a confectioner. Here the
Motion overruled .

cree.
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ers.

are

course, the by the

tempt modify it

other nations, except by treaty stipula- vention of Louis, and is dated April 10, month. The third contract (Exhibit E )

tions with them . Ifit did ,it would pre 1861. Exhibit B is a copy of an applica- provides that if the company fail in se

CHICAGO, AUGUST 26 , 1876 . pare itself to carry out its resolutions by tion by Louis for a patent for an im curing a patent for the improvement

military force . But in many things that provement in his tremolo attachment, sold to them , referring to bis original

prima facie belong to international law, with the accompanying specifications, patent and re -issues, and to his sale of
The Courts. the government will adopt its own regu : and is dated September 25, 1868. Ex: the later invention, and his claim to use

lations; such as the extent to which in- hibits C, D, and E are all dated the same it in connection with the old patents,he

tercourse shall be prohibited ; how far day as this application , and arecontracts grants to the defendants the exclusive

SUPREME COURT OF THE UNITED property of enemies shallbe confiscated; | between said Louis and the Mason & right,under the letters patent already

what shall bedeemed contraband , etc. Hamlin Organ Company for the sale of granted, and under any and all re-issues
STATES.

All this only showsthat the laws which this improvement and its use in connec- thereof, to make, use and sell the speci.

the citizens of the United States are to tion with the invention already patented fic mechanism described and set forthNo. 213. - OCTOBER TERM, 1875.
obey in regard to intercourse with a na in 1856 and reissued in 1867 and 1868 . in the application for the new patent.

THE NæW YORK LIFE INSURANCE COMPANY, Plain - tion or people with which they are at Exhibit A is a contract by which Louis Without elaborating this matter, we

war, are laws of the United States. These agrees to furnish to Mason and Hamlin concur in the opinion of the Circuit Court

laws will be theunwritten international hispatent tremolo attachment in such that Louis, having sold this invention, and

Im Error to the Supreme Court of Appeals of the law,ifnothing be adopted or announced numbersandas theymayorder them , doubtexisting whether thepurchasers

to the contrary ; or the express regula . at one dollar for each attachment, and if would obtain a patent for it, intended by

Stale of Virginia .
tions of the government, when it sees fit he fails to furnish them as ordered , Ma- this contract and by exhibit D to secure

FEDERAL QUESTION – LAW ; OF WAR– JU- to make them . But in both cases it is son and Hamlin are licensed to make, to them the benefit of the exclusive use
RISDICTION the law of the United States for the time use and sell the samein connection with of that invention , in connection with his

1. FEDERAL QUESTION . — That the record does being, whether written or unwritten . all musical instruments manufactured by first mechaniem , so long as the latter was

not show that any Federal question was decided , The case ,then , of claiming dissolution them , anywhere in the United States. protected by any patent founded on his

or necessarily involved in the judgment rendered or extinction of a contract on theground The closing paragraph of this contract right as inventor. It was this use for
2. JURISDICTION . -That the jurisdiction of the of the existence.of a war, is precisely a declares that “ the said parties mutually which defendants are sued in this case.

Supreme Court of the United States, over the de case within the meaning of the law | bind themselves and their legal repre. While it is, perhaps, not necessary to

3. NO JURISDICTION.– That this case having which gives a writof error to this court sentatives to the covenants and agree decide whetherinany case a sale of an

been presented to the court below for decision, from the judgment of a State court ments herein contained, to continue in invention which is never patented car.

upon principles of general law alone, and it no . where a right or immunity is claimed force until the full expiration of the term ries with it anything of value, we are of

where appearing that the Constitution, laws | under the Constitution of the United for which said letters-patent have been opinion that the rights growing out of an

States were necessarily involved in the decision , States, or under an authorityexercised granted, and during such period as the invention may be sold, and that in the

the court has no jurisdiction.-ED. LEGAL NEWS. under the United States. The power same may be hereafter renewed or ex- present case the sale , with the right to

given by the Constitution to Congress to tended . use it in connection with the existing

Mr. Chief Justice WAITE delivered the declare war, and the authority of the
It not alleged that any of the subse- patent and its reissues or renewals, pro

opinion of the court. general government in carrying on the quent contracts abrogated this one . It tects defendants from liability as infring

This record does not show that any same,arethe grounds on which the ex- cannotbe denied that this contract ex
federal question was decided or necessa; emptionorimmunity is claimed . Itis tends to the renewal of the patent which The decree of the Circuit Court is af

rily involved in the judgmentrendered underthe authority of the government was assigned to plaintiffs. The only firmed .

bythe court below . The pleadings , as of the United States that the party is question on this branch of the plea is

well as the instructions asked and re not only shielded but prevented from whether the Mason and Hamlin Organ 0. S. CIRCUIT COURT, DISTRICT OF

fused, present questions of general law the execution of his contracts . If he Company are entitled to the rights of OREGON.

alone. The court was asked to decide as performed them it would be a violation Mason and Hamlin .

to theeffect, under the general public of his obligations to his government, As the case was decided on the suffi OPINION FILED JULY 31 , 1876.

law , of a state of sectional civil warupon And it is highly expedient that obli- ciency of the plea , its allegations must No. 320.-W. W. PAGE v. JOSEPH W. TRUTCH .

the contract oflife insurance, which was gations and immunities of this sort , aris- be taken as true, and all that can be rea

the subject of the action . It was not ing from public law and the public rela sonably inferred from those allegations,
Aclion 10 Recover Money.

contended, so far as we can discover, tions of the government, shouldbe sub and from the various exhibits which it LIABILITY OF ATTORNEY FOR NOT GIVING

that the general laws of war, as recog : ject to uniform rules, and to the final makes, must also be held to betrue.
A CORRECT CERTIFICATE OF TITLE.

nized by the law of nations, applicable adjudication of the judicial department The plea does allege that the defendants An attorney whois employed by the lender to

to this case, were in any respect modic of the general government. “ the legal representatives, and suc.
examine the title of property offeredas a securi

fied or suspended by the Constitution ,
ty for a contemplated loan by the borrower, is

cessors, and assignees in business and responsible to the lenderforthecorrectnessof
laws, treaties, or executive proclamations

interest of saidMason and Hamlin . ” his opinion, although the expense of the examin

of the United States. This distinguishes UNITED STATES SUPREME COURT. This allegation seems to be full and spe . ation is paid by theborrower.

thepresent case from that of Matthews Ifthe altorney certifies that the security is a

cific , andthe only doubt of its sufficiency good one,he thereby warrants that the title shall
v . McStea, of which we took juriediction , No. 205. - OCTOBER TERM , 1875.

( 20 Wall., 640,) and decided at the pres- ANDREW H. HAMMOND and Arthur A. GOODELL , tatives spoken of in the agreement are

arises as to whether the legal represen- not only befound good at the end of a contested

litigation , but that it is free from any palpable,

ent term. In that case the question was Appellants.

presented whether the President's proc

orcan be others than executors,admin . grave doubtor serious questionof its validity .

istrators,
THE MASON AND HAMLIN ORGAN COMPANY .

or heirs. Whatever doubt mortgage taken upon his certificate that the title

lamation of April 19, 1861 , did not sus might be entertained on this point, we
was good , is not entitled to extra compensation

pend,for the timebeing, the operation Appealfrom the Circuit Court of the united States for think is solved by the fact that Louis, in in contesting the validity of such mortgage, upon
because of labor and time consumed in such suit,

of thatprinciple in the law of war which
.

the subsequent contracts of 1868, seems a question within the scope of his certificate.

prohibited commercial intercourse in PATENT ASSIGNMENT--- RIGHT TO USE throughoutto treat with the corporation conducting the suit on accountof such questionWhatever extra labor or time is bestowed in

time of war between the adherents of RE-ISSUE.

as successors of Mason and Hamlin in being raised , is bestowed for the benefit of the at
the two contending powers. Here there 1. Held, That the defendant corporation is en

is nothing of the kind.

titled to the benefit of the contract between Ma: the contract of 1861. For in exbibit E torneyhimself in maintaining his certificate, and

Our jurisdiction over the decisions of this gives them the right to use the attachment exclusive right to use his supposed im

son and Hamlin , covered by Exhibit A .; and that he sells and assigns to the companythe he isonly entitled to chargehis client as for an

the State courts is limited . It is not de under the extension of the original patent, now provement under the patent of 1856 and Deady , J.—This action is brought to

rived from the citizenship of the parties, assigned to the plaintiffs.

but the questions involved and decided . doubt existing whether the purchasers would ob new improvement required the useof interest from April20, 1876, for profes

2. That, Louis having sold this invention, and all the subsequent reissues, and as this recover the sum of$ 1,800gold coin, with

It must appear in the record or we can- tain a patentfor it, intended bythis contract,and the old, he seems here to recognize the sional services rendered by the plaintiff

not proceed . We act upon questions by Exhibit D.., to secure to them the benefit of

actually presented to the court below , with his first mechanism , so long as the latterwas

the exclusive use of that invention ,in connection right of the company to control the li to the defendant between November,

cense he had previously granted to Ma. 1874, and said date, in conducting a suit

not upon such as might have been pre protected by any patent foundedon his rightas
son and Hamlin . to foreclose a mortgage upon the north

sented or brought into the case, but were

inventor.- (ED . LEGAL NEWS,

not. Mr. Justice Miller delivered the opin . defendant corporation is entitledto the the services, but denies that they are

We are of opinion , therefore, that the half of block 8 inthe city of Portland.

The answer of the defendant admits

Thecase, therefore, having been pre- ion of the court.

sented to the court below for decision

On the 18th day of November,1856, a andHamlin, covered byexhibit A,and worth morethan$ 500incoin, and al
upon principles of general law alone, patent issued to Lafayette Louis for anand itno where appearing that the Con . inventionwhich produced a tremolo in that this gives them the righttousethe leges that theplaintiff in the conduct of

stitution , laws, treaties, or executive the musical notes of melodeons or reed attachment underthe extension of the said suit, received sundry sumsof money

proclamationsof the United States were instruments, and which has since he original patent now assigned to plain- | failed to account ; and also that theloan

necessarily involved in the decision , we come known as the tremolo attachment. for which said mortgage was given as

have no jurisdiction. We have often so Mr. Louis surrendered and obtained re It is said that defendants never de security wasmade upon the certificate of

decided . ( Bethel v . Demaret,10 Wall., issues of this patent on the 26th day of mandedthese attachments , and, there the plaintiff acting as attorney for de

537 : Delmas v. Insurance Co., 14 Wall., Fibruary, 1867, and again on the 26th fore, they had no right to make them . fendant to the effect that the property

666 ; Tarver & Keach, 15 Wall. , 67; day of May, 1868, and after his death ,
But the allegation is full that Louis at was “ a good and valid security

for

Rockhold v. Rockhold, decided at the his wife, who was his administratrix, all times refused to manufactureand fur, such loan, butthat in fact there was a

present term . ) Themotiontodismiss obtained in July, 1871, what appears to nish the attachmentto defendants ,and grave question asto the validity of said

the writ for want of jurisdiction is have been both a reissue and a renewal
we think under the contract this author- mortgage, and that thesame was a per

granted.
for seven years of the same patent, the ized them to make them for themselves ilous and doubtful one,” whereby the

Mr. Justice BRADLEY dissenting. whole right in which she assigned to Tre court below , however, rested its defendant was put to great costs , trouble

I dissent from the judgment of the plaintiff's , May 30, 1872. decision on another ground, which we and delay in collecting his money, and

court in this case . When a citizen of Whereupon the present suit, which is think equally conclusive. suffered great loss on account of the un

the United States claims exemption from a bill in chancery, is brought against the As we have already said , Louis signed certainty of the title to said property,

the ordinary obligations of a contract by defendants, as infringers, for an injunc. these contracts with the defendant com- and the consequent depreciation in its

reason of the existence of a war between tion and for an account of profits, and pany on the same day thathe made his market value.

his government and that of the other other relief. application for a patent for his improve. The reply admits the receipt of $ 86.50

parties to it, the claim is made under the The defendants, not denying the alle . ment in the tremolo. The supposed im- in currency for the plaintiff on defend .

laws of the United States, by which gation of the use of the invention , inter- provement consisted in a different con- ant's account, but denies that plaintiff

trade and intercourse with the enemy pose a plea, and on this plea the case struction of the parts already patented was employed by defendant to examine

are forbidden. It is not by virtue of the was heard , and a decree rendered dis- by him . By the first contract (Exhibit the validity of the mortgage, and that

State law that such intercourse is for missing the bill . C ) he sold to the defendant this inven the security was doubtful or perilous.

bidden , for a separate State cannot wage The plea sets up the right to use the tion wholly, and authorized the patent In pursuance of the stipulation of the

That is the prerogative of thegen . invention described in the reissued pa to issue to the company. By the second parties, the cause was heard by the

eral government. It is in accordance tent of 1872, in defendants, as shown by ( Exhibit D) he licensed them to use this court on July 21st, without the interven.

with international law , it is true ; but five several written instruments, signed new invention or improvement in con- tion of a jury .

international law has the force of law in by Louis in his life -time, which were nection with his former patents, and in From the evidence the facts of the

our courts because it is adopted and made parts of the plea as exhibits A , B , connection with a patent of his of 1862 , case appear to be as follows :

used by the United States. It could D, and E. for an improvement in pianos with me. In December, 1873 , Mr. Edwin Russell ,

have no force but for that, and may be The first of these is a contract between lodeon attachments, and the company then manager of the Bank of British

modified as the governmentsees fit.' of said Louis and Henry Mason and Em . I agreed to pay him a royalty of one dol. I Columbia , in this city , and the agent of

v.

war.
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the defendant, then and now a resident was responsible for the validity of the outside, ought to be considered a liberal second story. The entrance to the base

of Victoria , V. I., loaned to D. D. Bun- mortgage and would pay thedefendant compensation. But the conclusion hav- ment and ball was on the corner outside .

nell, guardian of the five minor children himself if he failed to make it out of the ing been reached that the plaintiff is The bankrupt occupied one ofthe stores

of Emsley R.Scott, deceased, the sum mortgaged premises, and there can beno only entitled to recover as for an uncon . for his business as a merchant, and had

of $12,000 in gold coin , at one per cen- doubt but that he was acting as the at- tested suit, it is not necessary to consid- offered the other store for rent up to the

tum per month interest, andtookas se torney of the defendant in makingthe er the matterin this light any further. time he moved into it with a partof

curity thereforea mortgage executed by examination of the tile, and is respon. Upon this point there is no conflict in hisfamily. The new block cost about

said Bunnell,as guardian aforesaid ,upon sible to him accordingly. The fact that the evidence. All the witnesses agree $ 9,000, and was mostly paid for out of

the north half of block 8 in the city of the borrower, Bunnell, was to pay the that for an uncontested foreclosure suit, thestore.

Portland, the same being the property expense of the examination does not five per centum upon the amount recov The creditors, about the time it was

of said minor children . That said Bun- affect the question a particle. If the ered' is a reasonable compensation for finished, commenced pressing for their
nell, before executing said mortgage, plaintiff agreed to look to him for the theservices of the attorney. To ascer pay , and some sued him , and when he

procured theorder of the County Court compensation for his services, that did tain what this amounts to, as there was filed his petition in this court his per

of Multnomah county , authorizing him , not make him any the less the defend no money collected on the decree , it be- sonalproperty was in the custody of the

as guardian aforesaid , so to do ; that said ant's attorney , came necessary to inquire into thevalue sheriff on execution.

Russell, before making said loan and Practically, it is admitted that the of the mortgaged property bid in by the After his creditors commenced suing

accepting said security, employed the compensation claimed by the plaintiff is defendant. him , he placed some board partitions in

plaintiff to examine the title to said an extraordinary fee, and his right to Upon this question the evidence is one of the stores,not extending to the

property and the authority of said Bun recover it is placed upon the groundof quite conflicting .It is given uponthe ceiling, andmovedin there with his

nell to execute said mortgage, and that the serious character of the litigation assumption that the defendant acquired wife and child , leaving his father and

said plaintiff, in pursuance of said em- involved in the foreclosure suit and the a good title to the property by the pur; mother, who lived with him and con

ployment, gave said Russell a certificate extra time, labor and risk incurred by chase at the sheriff's sale,and so itwill stituted apart of his family, in the old

to the effect that the title to said prop- him in conducting it. In reply to this be considered. The figures range from house. After he moved in he claimed it

erty was in said minor children, and it is argued for thedefendantthat as the $ 25,000 to $ 10,000. Fromall the circum- as his homestead. In about a month

said Bunnell was duly authorized to loan was made by him on the plaintiff's stances of the case, and the relation of after that time he filed his petition to be

make theloan and execute themortgage certificate that the security was good, thewitnesses to the transaction and the declared a bankrupt.

as security therefore ; and that said and he being responsible for that opin- subject of real property in this city, I The assignee, however, refused to set

money was borrowed for the purpose of ion , if any serious question arose in the am very certain thatthe minimum valu: off the newblock as a part of his home

improving said property by building a course of the litigation concerning the ation is much nearer the mark than the stead, but set off the balance of the lot ,

market house thereon, which was done. validity of the mortgage, just so far the maximum one. The propertyconsists including the old dwelling house and all

That afterwards, in November, 1874, correctness of the certificate was im. of 4 lots between Front and First and of the lot except 44x56 feet on the front

the interest being in arrears upon said pugned or brought in question, and Jefferson and Madison streets. The end. The bankrupt, feeling bimself ago

mortgage,the plaintiff was employed by whatever extra labor, time orrisk the improvement uponit is a one-story brick grieved by the action of the assignee,

said Russell acting as the agent of the plaintiff incurred on this account, was in building about 40 feet wide and 200 feet now moves the court to set aside the as

defendant to foreclose the same; that fact incurred for himself, and therefore long. It was built for a market house signee's report, and for an order that he

in pursuance of said employment he the defendant ought not to be required where there appears to be no demand set off the whole lot as exempt on the

brought suit in the Circuit Court for the to compensate bim for it.
for one. Noone offered to bid upon the ground that it is his homestead.

county aforesaid , where there was The certificate is not to be considered property at the sale and it only brings The statute of this State exempts not

decree dismissing the same upon the a warranty againsteveryfrivolousand in $50 per month rent. I have found to exceed one-quarter of an acre of land

ground that the mortgagewas invalid speculative question whichthedishon : thevalue of it to be $12,000, and myim- in a village or cityandthedwelling

forwant of power in the County Court esty of thedebtor or the ingenuityof pression is that that sum is rather above housethereon," owned and occupied by

wards' property ; that thereupon said forcementof the security,butIthinkit centumupon this sumis $600 ,which is constitute a homestead under the statute,

plaintiff took anappeal to theSupreme ought to be held as a warranty orrepre- the amount theplaintiff isentitled to itwill be seen that itmustbe thedwell

consideration of the cause, gave a decree wouldbefound or held to bevalid at the him from the defendant . The evidence inghouseof thedebtor,not a store,saloon

foreclosing said mortgage and directing endof aprotracted and expensive litiga upon the latter point is notsatisfactory. determine whether this block canbe

a sale of the premises for the amounttion , but that there was no palpable, But it appears from two receipts given considered a " dwelling house” within

due thereon ; and that afterwardsin the grave doubt, or serious questionconcern- by the plaintiff to the clerk of theCir- the meaning of the statute . This is a

spring of 1876, the plaintiff caused said ing its validity .

property to be offered at sale upon an Ordinarily,when a partyloansmoney ter out of the costsandexpenses paidby question of factto be ascertained from

execution to satisfy said decree,at which upon the certificate of an attorney that the defendant inthe foreclosure suit the

sale there being no bidders, the defend the title to the proposed security is good, sum of $224.50 in currency . But the
It is conceded , that it was not built for,

ant by his agent,Mr.LloydBrooke, bid he doesnotexpect that in the enforce plaintiff showsbythe receipt ofthe clerk orintended as, a dwelling house, which

in the same at $ 15,500, that being sub- ment of such security he may encounter of the Supreme Court that hehadad. is apparentby the construction of the

stantially the amount then due thereon. a question which gives the debtor or vanced $ 35.50 of this amount and was
building itself. It has none of the con

That thedefendanthas only received in other persons interested in the property entitled to receive it back. Besides this, veniences orcomforts of such a house,

satisfaction of the decree in said suit of a reasonable ground to contest his claim I deduct $29 from these receipts because and the bankrupt himself testified that

Trutch v . Bunnell , the property afore- and put bim to the risk and expense of I am not satisfied but that it was ad . he intended to build his dwelling house

said, and that assuming the title to be a contested litigation. Upon this branch vanced by the plaintiff. * This leaves on some other lots in another part ofthe

good, it is not now and was not at the of the case my conclusion is, thatthe $ 160 of the amount received by the village which he had commenced toim

time of said sale worth more than $12,- defendant having taken the security in plaintiff unaccounted for, which must be prove with that view . So I must find

000 in gold coin . That it was worth to question upon the opinion of the plain- deducted from the sum due plaintiff for that it was not built or intended for a

forecluse said mortgage, provided there tiff that it was valid, whatever extra la- his services. Converting the $600 into dwelling house, and was not suitable in

had been no material objection to the bor or risk the latterincurred in enforc- currency gives $660, which sum , less the its then condition for such use, and was

validity of thesame, not more than 5 ing it on account ofits alleged invalidity, $ 160 , is the amount for which the plain- notin any reasonable sense a dwelling

per centum of the amount recovered, but was incurred in contemplation of law tiff is entitled to judgment- $500.
house, unless a debtor arbitrarily has the

there being good cause to question the and good morals for himself and not the G. W. Yocum and Hugh T. BINGHAM right to call anything he pleases a dwell.

validity of thesame for the alleged want defendant , and therefore he is only en- for plaintiff.
ing house, and, bymoving into such

of power in the County Court to author- titled to compensation as for an uncon John Catlin for defendant. building, estop a court from all further

ize theguardian to execute the same, tested suit to foreclose .
enquiry into its character.

and the suit to foreclose being contested
This is, substantially, the bankrupt's

by the guardian ad litem on that ground,
In disposing of this question I have UNITED STATESDISTRICT COURT, to determine the question , then a grist

claim in this case . If occupation is alone

it was worth not more than $1,000.
not considered it necessary or proper to

W. D. WISCONSIN .

That the plaintiff, while acting as at- express an opinion upon the validity of mill, or cotton or woolen factory, or sa

torney for the defendant in said fore- the mortgage. Most of the gentlemen OPINION, AUGUST 1 , 1876 . loon , or church, may be a dwelling house

closure suit, received from the clerk of of the bar who were examined as wit and exempt as a homestead, for a party

In re LAMMER, Bankrupt.
could move his family into either andsaid Circuit Court, out of the moneys nesses in the case,expressed the opinion

paid to said clerk by the defendant as that it was invalid , and leaving out of live there as the bankrupt did in this

BANKRUPT LAW-OCCUPYING PREMISES store.costs and expenses of said suit , the sum consideration the effect of the certifi

FRAUDULENTLY.07$160 in currency , for which he has not cate, fixed the compensation of the plain But I do not think the statute will al

accounted to the defendant. tiff proportionately high - one of them, In this case , the bankrupt owned a lot upon low of such a construction . It uses the

On theargument, several questions of thatheoughtto have 25 per centumof the of the lot,and moved the old house back,and re- and ordinarysense, and to distinguish itJudge Strong,evengoing so faras to say his family,he built a business block on the front word “ dwelling house"in its common

law and fact were discussed by counsel. value recovered ; upon the principle, I paired it. A short timebefore filing hispetition from other kinds of buildings. Those

The plaintiff insisted that in making the suppose, that he considered the debt in
in bankruptcy, he moved into the business block words are used as a limitation upon the

examination of the title of the mort such extreme peril that the attorney The court disregarded his claim ,and held , That right of the debtor and restrict his claim

gaged premises he was not actingasthe who recovered it, ought to be considered it was intended as a fraud on the rights of credit to that character of building.
aitorney for the defendant, but for Bun- as a salvor and allowed salvage. ors, and not a bona fide change .-- ED. LEGAL

I do not meanby this to go so far astonell . But upon the evidence it is clear But even supposing the plaintiff had
hold that it must be exclusively used for

that the facts and law are to the con- not given the certificate, and that he is Opinion by HOPKINS, J.
that purpose, but in some reasonable

trary . entitled to compensation accordingly, he The bankrupt, when he filed his peti . sense it should be susceptible of being a

In his own testimony, the plaintiff, could not recover the fee claimed. tion to be declared such, was the owner dwelling house.

while he states that Russell was not to Whatever risk there might be in the of lot 5 , block 118 , in the village of Me. A building may be constructed for a

payhim for the examination and that litigation, there couldnotbeanyextra- nominee, 44x132feet in size,upon which store and dwellinghouse,saloon and

Bunnell was, also admits that Russell ordinary labor or time attending it. was a new brick block just finished and dwelling house, but its construction

would not make the loan except upon There were no witnesses to examine or an old house ( which had formerly stood should in some manner and to some ex

his certificate that the title was good and evidence to sift and marshal. The con on the site of the new block ) , which badtent manifest its character of dwelling

that theCouniy Courthad power to au- test, so far as there wasone, turned upon been used as adwelling house. When house so as to givesomeappearanceof

thorize the loan, and that he gavehim a single narrow questionofstatute law, the block was built, it was moved on to good faith , in callingor claimingit as

such a certificate ; while Mr. Russell tes- upon which thearguments on eitherside the back part of the lot, and placed on such.

tifies explicitly that he employed the areapparent and limited. The opinion blocks fronting on a side street, the new If this is the true meaning and con

plaintiff, who was then attorney for the of Mr. Justice Shattuck , before whom block beingon the front . It was restructionofthe statute, could thisparty

bank, to make the examination, and the case was heard in the court below, paired sometime after it was moved ,and after he had built this block for business

that upon his certificate he made the was that $ 1,000 was a reasonable com- the family of the bankrupt moved into purposes with no appearance or claim

loan, butthatit was understood that pensationfor the services,and such was it and occupied it as a dwelling house up thatitwas to beused as his dwelling, on

Bunnellwas to payall the expenses of theopinion of other leadingattorneys to a short time before thefilingofthe the eve of bankruptcymove into it, and

the examination of the title , as it was at this bar. In a country where the jus- petition in bankruptcy. thereby change its character, and thus

the custom for the horrower to do. Add tices of the Supreme Court only get a The new block was finished for busi- withdraw from the reach of his credit

tothisthefrequent declarations of the salary of$ 3,000 per annum , a fee of$ 1,000 pess purposes, andnotasa dwelling ors that amount of his property ? If he

plaintiff to the agent of the defendant, for conducting a foreclosure suit involv- house. Therewas a saloonand billiard can, he had within his power the right

whendoubtswereexpressed as tothe ing $ 14,000 and one suchquestion of law room inthe basement; two stores on to commit a great fraud upon his credit

esssucc of the foreclosure suit, that he and two or three weeks work, at the the first floor, and a public hallin the lors,and if thelawupholdssuch a trans
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M. A. BRUCE V. MARY J. DOOLITTLE et al .

Appeal from Scott.

action, it may be said to sanction what held that the block was not a dwelling render theiraccounts upon oath touching gnored,no report made after 1851, and

honestywoulddenounce asa greatmoral house, in which opinionI fully concur. their guardianship ,and also authorityto themoney belonging to the wards bas

wrong . The bankrupt's counsel argued that the require guardians to give additional se
been squandered or used by the appel

But Ido not believethe act admits of room in theblock occupied by the bank-curitywhen necessary, and in default lant in hisown business. Thisconduct
such a construction .

This block was built mostlyby z oods block . That the courtcould divide the the citationwas issued in1872, the bond law , and had theProbateCourtpropely

out of the store —his creditors'property building horizontally and perpendicular:executedby the guardian andhis sure- discharged its duty,hewouldhavebeen

had told hiscreditorsthat itwas tobe Phelps v. Rooney , 9 Wis., 70, on that rendered no final report of his doingsas and bis securities sued on his official

claimed as his homestead, they would point. Something of that kind is said such ,and the County Court not only had
.

have stood by and seen him "putthe by the Chief Justicein hisdissenting the powertorequire an account, but it that he hassettled with the wardsandIt is, however, claimed by appellant

property to such a use ? Most certainly opinion, but the idea was too chinerical

not. He wasnot worth anything, he to find favor with that court,and untilit in thematter. Itappears from the rec: nothing was due them at the time the

had no means to put into a homestead, is sanctionedby theState Courts I shall lord thatthe appellant rendered an ac
court made the order . It appears from

he was owing more than he could pay , not attempt its adoption here.

and having built the block under such I placemy decision onthebroader showeda balance in his hands belonging formal settlement was made with her.

count to the County Court in 1851,which the evidence that in 1853, Maria J.Camp

bell was married to Mr. Doolittle. No

representations to his creditors,he groundthatthis new block was nota to his wards , and although efforts were she

residedwithappellantsomeyearsshould be estopped from interposing a dwelling house” in fact, and the pre madebythe County Court after that after she was of age and received her

homestead claim to it just assoon as hetended occupancy ofit,as such, wasnot time to compel a further account and board and clothes. Butit is fair infer

had finished it.

They rested easy when he was build- it intended to be permanent,and there availing, and appellant wasnotbrought ence from the evidence, that herlabor

ing a business block with theirmeans, fore no change in the realcharacter of before the court until 1872. It is claimed wasworthall she received. James W.

for that was not placing theavailsbe- the buildingwas effected bythatattempt by appellant that the account rendered Campbell diedin 1861. Prior to this,

yond their reach . Their remedy was at occupation by the bankrupt. in 1851 is final, between the guardian appellant claims to bave settled with

not at all impaired by that change. But Thisdoctrine isnotnew in the Feder- andhis wards,and that the Circuit Court him. But allhe secured was a horse

toallow him by a simple act of hiswill al Courts in this State. In re Wright, 3 instating the account, couldnot go be bridle and saddle, valued at $2.00, and

to withdraw all that property by moving Bisbell , 359, the bankrupt, a few days hind that account, or in any manner re .
the settlement was based upon the er

his family into it and claiming it as his before going into bankruptcy , sold his open it for further adjudication . roneous report of 1851. The court al

homestead, is too unconscionable to be dwelling house and moved into his store
lowed appellant what he had paidto this

sanctioned if within the power of courts and claimed that as a homestead, but While the approvalof the guardian's ward and charged him with the balance

to prevent it. the court disallowed the claim and held account by the court, in 1851 ,was a ju. due, which under the evidence wasprop

Elvira L. Campbellmarried CackleyIn this case he says this building cost that it was intended as a fraud on the dicial act, yet, if the guardian had se

him $ 9,000, a larger sum by a good deal creditors, not a bona fide change. Such, cured moneywhich he had failed to in 1863. In 1871, appellant obtained a

than the value of his other property lia- I think, is thecase here, and therefore accountfor, or charged himself with too receiptof her . But the evidence shows

ble to the payment of hisdebts. The deny themotion to set aside the report smallan amount,no reason is perceived that the receipt was obtained on the rep

why the wards may not require the ac- resentation that there was but $ 60 goingassignee, acting upon what he supposed of theassignee.

the better construction of the act, re E. B. Bundy, for Bankrupt.
count to be correctly stated, and the to her, and that was on a settlement ap

F. J. & W. C. McLean, for Assignee. guardian properly charged.
fused to set off the block as a dwelling

Bird v . pellant was then making in answer to a

Lockwood, 35 III., 215. Prior to the ren- citation in Mason county. If it turned
house or as a part of the homestead ex

WE ARE under obligations to Wm. W. dian had sold real estate belonging to should not stand in theway . Underthe
dition of the account in 1851 , theguar- out any further sum was due,the receipt

emption .

The bankrupt claims that the old Berry , of the Quincy bar, for the follow- the wards, under a decree of the Circuit circumstances the receipt given by Mrs.

wooden dwelling house is in bad condi
ing opinion : Court, for the purpose of raising money Cackley cannot be regarded as conclu

tion , and is located amid unpleasant sur for their education and support.

roundings. The evidence shows this SUPREME COURT OF ILLINOIS.
In sive upon her. Upon a careful examin

1850, he filed a report of the sale to the ation of the evidence, we are satisfied
complaint is not wholly groundless, but

OPINION FILED JUNE 30, 1876. court, from whichit appears the land that the facts found by the court were
he did use it as a dwelling house as long

sold for $ 2,200. Notwithstanding this fully authorized by the testimony , and
as he meant to pay his debts, it would

fact, a short timeafterwards he rendered that the order entered wasproper. But
seem , and did not discover its defects

until he conceived the idea of not pay
an account in the probate court in which after the court had heard the evidence,

CITATION AGAINST GUARDIAN – WHEN AC he charged himself with $ 2,002, as the the court adjourned for the term and the
ing his creditors. Then he seemed to

TION ON BOND BARRED BY STATUTE OF amount forwhich the real estate sold. judgment of the court was entered in
discover that it was too poor to live in . LIMITATION -ACCOUNTING - JUDGMENT IN But notsatisfied with this fraudulent vacation. Appellant was not present
This discovery was coeval with his in VACATION.

concealment of money that belonged to

tention to defraud his creditors . In his 1. That when an action on a guardian'sbond his wards, he also reported that $667.33 } the judgment in vacation was error for
nor did he consent. The rendition of

insolvency he became ambitious for a
better dwelling house than whenhe preventthe County Court from citing such guar- of the proceeds of the sale of realestate which the judgment must be reversed

deemed himself able to pay his debts, 2. That when there is an error in theprevious as widow of the father of the wards. however directed to enter the judgment

belonged to his wife during her lifetime and the cause remanded. The court is

and hencemovedinto this block.It accounting of a guardian,it maybe reatiwited,and This, too, was donewhen the recordsof whencourtagain convenes.

was conceded on the argumentthat he the guardian charged with the omitted item .

moved in under advice of counsel to be ter thejudgment in vacation.- [ED. LEGAL NEWS. ow's dower had been assigned in the
3. That it was error for the county court to en- the Circuit Court showed that the wid Reversed and remanded .

WM. W. BERRY , Jas. M. EPLER, for
able to hold it as his homestead . But

the wooden building was a dwelling Dickey .
Opinion of the court by Mr. Justice lands previous to the timehe had made Appellee.

sale of the ward's interest. The effect
house and the block was not, and the

occupancy being commenced under such the County Court tocompelManning A. whose interest he had sworn to protect, Ullmann, of the Chicago bar, we have

This was a proceeding instituted in of this would be to deprive the wards, THROUGH the kindness of FREDERIC

be held toaccomplish the purpose de, in 1848 of Maria J., Elvira L. and James year to year on a large portion ofthe received the following opinion :
signed. The fraud ofthe party vitiated W. Campbell,to render an account and estate, and placed it in his own pocket.

its effect and rendered the act nugatory, make final report of his guardianship.
SUPREME COURT OF ILLINOIS .

The Circuit Court however did not

Indeed, I cannotbelieve from the evi. The guardian, who was appellant here, reopen the account which hadbeen ap. OPINION FILED JUNE 30, 1876.

dence that the occupancy for residence
was brought in by citation issued and proved, but merely on the evidence re.

of his family was intended to be perma- served underthe statute enacted for that quired the guardian to charge himself

nent. It was a mere experiment to
with that portion of the proceeds of the

Appeal from Superior Court.

purpose .

frighten bis creditors -- not bona fide, so In the County Court an order was en- sale of the lands which he bad fraudu- RESCINDING CONTRACT - FALSE REPRESEN

that all the claims based upon the pre- tered requiring appellant to account,as lently concealed from the Probate Court TATIONS - INTEREST ON RESCISSION .

tendedoccupancy fail for want of reality guardian, for certain moneys in bis in his report, and also required him to
1. Where a party is induced to enter into a

and good faith . contract by false representations, the court dig.
hands belonging to his wards , from account for interest on $ 667.33 ), which cuss the question as to the length of time within

All such devices areplainviolations of which he appealed to the Circuit Court, hehad attempted, in defiance ofhis which the party must rescind the contract and
the true spirit and meaning ofthehome where a trial was had before the court, dutyandrequirement of law , to appro- such representations to be false.

stead law. It was intended to secure a and the court found from the evidence priate to his wife. 2. INTEREST. The court states from what time
“ home” for the family, and therefore that appellant had in his hands $ 3 735.09

exempted the “dwelling house." Itwas belonging to his wards.

There was one other item-the rent of in such action , and the rate per cent ofinterest

the farm from 1846 to 1848. The guar

may be recovered . - ED, LEGAL News.

not intended as a refuge for dishonest
The court thereupon entered an order aian had charged himself with but one Opinion by WALKER, J.

debtors to retire to, when overtaken by requiring appellant to pay over to Maria hundreddollars, while the proof showed The principal question presented in

bankruptcy, and thereby keep their J. Doolittle $ 1,395.04 , to Elvira L. Cack the rent to be worth a much larger sum . this case is one of fact, exceptions hav.

property away from their creditors.
ley $ 1,395.04, and to the heirs of James The court, from the evidence, required ing been taken on the rulings of the

In view of the frequent complaints W. Campbell $945.00 . To reverse the the guardian to account for$160 renthe court to only two or three legal proposi

that I hear against the law, I will ven- order of the Circuit Court this appeal had never accounted for or charged to tions.

ture to suggest that they all have their has been taken . himself. The account of the guardian But it is urged , that the court below

origin in the omission to prescribea limit It is first urged that an action is barred rendered in 1851 , which was the last re should have granted a new trial because

upon the value of the homestead to be upon the guardian's bond bythestatute port made, was not disturbed , but left in the finding ofthe jury was manifestly
exempted.

of limitations, and appellant could not full force , but in addition to the account against the weight of evidence. When

Bankrupts too often occupy the most therefore be required to render an ac then rendered , a guardian was required examined, it is found, that if all of the

elegantand costly residencesunder claim count on citation issued bythe County to charge himself with theitems alluded evidence were taken alone, on either
of homestead . Those of weak moral Court .

to, which he had received as guardian side , it would be amply sufficient to sus

perceptions very frequently are distin . So far as appears from the record, the and had never accounted for. "We are tain a verdict for that side. Withdraw

guished in that direction, and do not statute of limitations was not set up or satistied from the evidence the court was all of appellant's evidence, and no one

seem, either to be disturbed by the fact relied upon by appellant in theCounty fully justified in the conclusion reached ; would question the correctness of the

that they are built out of the property Court, where the proceedings were com- indeed , from the evidence, the court finding. Or,on the other hand , if all

of their creditors. Such fraudulent use menced , orin the Circuit Court, where would have been warranted in requiring of appellee's evidence was struck out,

of their creditors'money often provokes the order appealed from was entered. the guardian to account for a much larg. then the defence would be established

severe comments upon our homestead But even if the statute had been set up, er sum . James G. Campbell, the father beyond question . But the evidence is

law .
it would be no bar to this proceeding by of these wards, died seized of a good highly conflicting , and portions of it is

The SupremeCourt of the State has citation , to requirea guardian to account, farm and quitea large amount of prop- irreconcilable. And it was for the jury,

often given expression to sound .views for itisnot an action either at law or erty. The appellant married his widow under proper instructions,to find and

onthe subject, and in Casselman v. equity , within the meaning of the stat and became guardianof his children . determine what was proved under the

Packard, 16 Wis., 119,they decided that ute,in barof which thestatuteof limi- Under his management the property has issues of fact in the case. Such instruc

all thebuildings on the quantity ofland tations can be pleaded. Gilbert v.Gu- beensquandered and the childrenhave tionswere given, and the jury foundin

that might be exempted, were not ex: plice, 34 I11 . , 112. The main object of the secured little or no education,and while favor of the plaintiff, and we are not

enipt.That only the “ dwelling house” proceedingis to determine theamount the law requiredthe appellant, as guar. prepared to saythat it is decidedlyand

was exempt,and stores and shops or of moneyinthe hands of the guardian, dian, to render an account to the Probate clearly against the preponderance ofthe

other buildings on such land were not. due the wards, and require an account Court each year, and whenthe wards evidence. In the conflict, it was for the

The assignee recognizing this as the The statute confers express power on came of age, pay over to them the jury to find the facts, and unless the

law , set off only the dwelling house. He county courts to compel guardians to l amount in his hands, this duty was levidence failed to warrant the verdict,

ANDREW WARREN V. JAMES E, TAYLOR et al .
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the court could not rightfully set it aside. couped against the recovery . But the vised Statutes of the U. S. , ) required, in The condition of the bond read in ev

We are therefore of the opinion thatthe record is barren of any such evidence, order that mortgages onvesselsshould idence, declared thatthe principal and

court belowdid not err in refusing to and interest was properly allowed from be valid as against certain persons, that his sureties jointly and severally agree

grant a new trial. It is urged that the the date of the settlement, and thestrik- theyshould berecorded in the office of to pay to such and everyperson who
finding of the jury is excessive. That, ing of the balance. After a careful ex the collector of customs, where the ves- may be entitled thereto, all such sums

according tothe evidenceofSheldon, aminationofthe entire record, we per: selwasregisteredorenrolled. That sec- of moneyasthe said constable may be

the Wisconsin lands were worth , at the ceive no error for which the judgment tion provided that the lien by bottomry come liable to pay on account of any

lowest estimate ,from $ 3,500 to $ 5,000, should be reversed, although we should on any vessel created during her voyage, executions which shall be delivered to

and that appellees had no right to re- bave been quite as well, if not better by a loan of money or materials neces- him for correction , by virtue of his office,

cover more than the difference between satisfied, had the jury found theother sary torepair or enable her to prosecute and all suchdamages as eachand every
that sum and the amount of the debt. way, and the judgment of the court be the voyage, should not lose its priority person may sustain by reason of any

The answer to this is, that if the con- low must be affirmed . or be in any way effected by the mort- malfeasance, misfeasance or non -per

tract to take the lands on the debt was LAWRENCE, CAMPBELL & LAWRENCE, for gage. This undoubtedly means a mari- formance of duty on the part of said

procured by false representations,known appellant. tine lien , and not a lien created solely constable.

to have been such by appellant, and they FREDERIC ULLMANN for appellees . by a law of one of the States. It was It has been provided by statute, if a

were relied uponby appellees, and they intended that in all such cases as are re- constable sball fail or neglect to return

were thereby induced to enter into the ferred to in the proviso, the vessel should an execution written ten days after re

agreement, it was void ,and appellees, on
U. S. CIRCUIT COURT, N. DIST. OP

be bound independent of the mortgage, turn day, or if the demand, debt or claim
discovering the fraud, had the right to but as the lien in this case was not a be wholly or in part lost, or if any spe

ILLINOIS.

repudiate it, and sue for and recover the maritime lien , it is not within the terms cial damage shall arise to any party on

debt. The jury, on the evidence and of the proviso .
OPINION, JULY, 1876. -

account of the neglect to act, orthe mis

under proper instructions, have found As the twelfth rule in admiralty now feasance or non -feasance of any consta

thatappellees were so induced toenter Miller BROTHERS V. THE PROCEEDS OF THEKATE stands, and as construed by the Supreme ble in thedischarge of any official duty,
into the contract, and we are not dis HINCHMAN, and GILBERTHUBBARD et al . v. The Court, a claim for materials, supplies, the party aggrieved may have his action

posed to disturb the finding. Had the repairs, or other necessaries, where a against such constable ,and his sureties
Appeal in Admiraltyfrom the District Court.

contract been fairly entered into by the lien exists by the law of a State, though on the official bond , and shall recover
parties,and the only fraud had consisted LIENS AGAINST VESSEL SUPPLIES FUR- not by the maritime law , may be en- thereon the amount of the execution

in fraudulent representations by appel NISHED IN HOME PORTE MORTGAGE forced in theadmiralty, in a proper case and costswith interest from the date of
--

lant, when the price was fixed on the of admiralty jurisdiction, but it by no the judgment upon which the execution

lands by Sheldon, then a different ques
That the mortgage, in this case, is to be paid in means follows that because the law of issued.

tionwouldhave'arisen,which is unim preference to the suppliesand materials furnish- theState gives a lien , it is superior to
In determining the liability of the

portant now to determine. 12TH RULE. - That, as the twelfth rule now that of a mortgage. The case of Aldrich constable and his sureties for the official

It is said that the delay of eighteen claim for materials, supplies, repairs orothernec
stands, and is construed by the SupremeCourt, a V. Ætna Co., 8 Wall. , 491 , is a strong illus. acts of the constable, the bond and the

monthsafterthefraudwas discovered, essaries,where a lien exists by the law of a State, tration of this principle. There it was statute in force atthe timemust bere

wastoo great before bringing suit,tobe though not by the maritime law , may be enfor: sought to make an attachmentagainst garded as thecontract betweenthede
ced in the admiralty , in a proper case of admi- the vessel, issued and served subsequent fendants and the public. It appears

permitted to recover. And the case of ralty jurisdiction ; but it by nomeans follows

Cox v . Montgomery , 36 II ., 396, is re that becausethe lawof the state gives a lien , it is to the recording of the mortgage, super- from the evidence that in July, 1872, ap

ferred toinsupport ofthe proposition. superiortothat of amortgagei ishat, as, between sede it,because thelaw of theState,as pellantrecovered ajudgment before a
That case, in limiting the period within | mortgage is paramount.--LED. LEGAL News .

thedifferent liens existing in this case,thatof the to the mortgage, had not been complied justice of the peace of DeWitt county

which the party defrauded must bring with , which the Supreme Court decided against Isaac J. Shinnaman ;on the third

suit , is perhapsone of the most extreme
DRUMMOND, J .-- The original libel in could not be done. White's Bank v. day of August thereafter an execution

cases. But there the party had full this case, under whichthe schooner was Smith, 7 Wall., 646 ; The Belfast, 7 Wall., was issued on the judgment and deliv
knowledge of the fraud, and all of the sold , was filed by Seamen, and the sale 624. ered to the constable McNier. Shinna

In the case of the Emily Souder, 17 man at the time lived a short distancefactsconstituting it for the period of took place December 16,1874. On that

eighteen monthsbefore suit brought. day these parties filed interveningclaims Wall., 666, the supplies and advances across the lineinPiattcounty, but the

Here, on the other hands, appellees for a portion of the proceeds of the ves were madein a foreign port and consti- constable was notified that on the 23d

onlyhadtheir suspicions aroused,and sel arising from the sale. These cases tuted a maritime lien ,and were properly day of August,the defendant in theex

commenced their investigations that have been submitted tothe court under held to beparamount to the claims of ecution would have property at a Mr.

length of time before this action was a stipulation of the following facts : the mortgagees,and , indeed , were within Brown's, in DeWitt county , subject to be

commenced . A mortgage was executed upon the the terms of the proviso of the act of levied upon, and he was requested to

Appellant's property was scattered ,
schooner, dated March 1, 1871, which Congress as to the recording of mort- make the levy .

andtherecordoftitlesin Cook county Collector, atChicago.The claim ofMil
was duly recorded in the office of the gages on vessels.

When the time arrived that the con

had been destroyed by fire,andwemay lerBros. was for labor and materials construing the law of the State in rela- ecution would bave property in theThe Supreme Court of this State,in stable was notified thedefendant in ex

able time expired before they could furnished the vessel fromJanuary18t; tion to the lien of boats and vessels in county subject to the execution, he came
learnallof the facts necessaryto estab- 1873, to December,1874. Gilbert, Hub- the case of the BarqueGreat West,No.2, into thecounty with a threshingma

lish their case , and to holdappellees pre v . Obenndorf,57 I11., 168, andin thecase chine and three span of horses and re

cluded from rescinding the sale would
nished, partly prior to 1871 , and also of the Propeller Hilton v. Miller,62 Ill., mained there from three to four days.

be to materially shorten the periodlaid during thatyear andup to October, 1874. 231,hela that thelien created by the The constablehowever,although he re

down in Cox's case, which we are not Chicago. was the home port of the ves statute for supplies or materials fur: sided only a short distance from the

inclined to do. sel , and the supplies and materials were nished was subordinate to that of a

there furnished at the request of the mortgage given and recorded under the attempt whatever to levy upon it. The
place where the property was, made no

It is next urged tbat the verdict was master and owners. The parties had a act of Congress ; and it is held in the execution was returned, no property

excessive, inasmuch as it allowed appel- lien upon the schooner under the laws case of the Grace Greenwood, 2 Bissell

, found, and thedefendant in the execa
lees seven per cent . interest on the ac of the State of Illinois . There is not a 131 , that a mortgage properly recorded tion has since died and his estate is in

count from the time it was stated until sufficient fund in court, arising from the under the act of Congress, took prece. solvent. The only excuse offered by the

the finding of the verdict. On thestate- sale,to pay the mortgage,as well as Mil- dence of the lien under theState law for constable for his failure to discharge his

ment of an account and the ascertain .

ment of the balance due, the present and the question is, whether the mort- quent to themortgage.
ler Bros., and Gilbert, Hubbard & Co., supplies and materials furnished subse- duty and make a levy as requiredby

statute only allows six per cent. interest.

But the statute then in force authorized supplies and materials furnished in the case, and which I believe has been fol. chills and fever , and in consequence
gage is to be paid in preference to the To the principles announced in that law, was, thatatthe time theproperty

was in his county, he was sick with

the parties by written or verbal agree home port .

ment to stipulate for any rate of interest

notexceeding ten per cent. per annum . stitutesa prior lien uponthevessel and ent liens existing in this case, thatof objected to the introduction ofallevi

Iam ofopinion it is,and that it con. It seems tome,asbetween these differ: thereof,made no effort to levy uponthe

property. The appellant on the trial

Pub. Law , 1857, sec . 2, 45.
should be first paid out of the proceeds. the mortgage is paramount. TheSky dence tending toprove sickness of the

Tyler in his testimony states that his It may be admitted that if these sup . Lark, 2 Bissell, 251 ; The Lady Franklin, constable as a defense to the action, bat

firm had been chargingappellants seven plies and materials constituted a mari- 2 Bissell , 121. The legislation of Con. the objection was overruled and the evi

per cent.in their dealingswith him ,and time lien upon the vessel, that this pri- gress was upon a subject confessedly dence admitted . At the request of ap

he had been paying it . This, in the ab ority would not exist, but the case of within its legitimate authority, and it pellees thecourt gave this instruction to

sence of proof to the contrary, was evi- the Lottawana,21stWallace, 558, decides must therefore override allState legisla- the jury :

dence from which an agreement to pay that these claims did not constitute a tion upon the subject, even if any ex

that rate might be inferred , but had it maritime lien , and although that case isted . As the decision of the District 2nd . The court instructs the jury for

been rebutted by evidence that no such was decided under a strong dissent,still, Court was in accordance withtheviews the defendant, that if they believe from

agreement had in fact been made, then wbatever may be our personal views, we here stated, the decree is affirmed. the evidence, that an execution came

the presumption would have been re- must assume it to be the law in the Fed into the hands of McNier, as constable,

butted , as we apprehend that a rate eral courts upon the subject ; thus reaf in the case of Frebenstein v. Shoepamann

higher than that fixed by the statute firming the rule laid down by the Su We are under obligations to the law for $ 54.50 and costs, dated August 3rd ,

could only be collected when there was preme Court of the United States in the firm of Moore & WARNER, of Clinton , for 1872,andthat McNier was notified by

an express stipulation or agreement case of theGen. Smith , 4 Wheaton , 443. the following opinion : the justice that Sboenamann would have

therefor.
In the case of the Lottawana, the Su property in the county on the 23rd and

There was no evidence in this case re- preme Court held that the claims which SUPREME COURT OF ILLINOIS. 24th days of August, 1872, following,

butting the presumption, and there was were made under the State law of Lou and if they further believefrom the evi

no error in its allowance. It is also isiana were not valid because that law
OPINION FILED JUNE 30, 1876.

dence that on the 23rd and 24th days of

urged that interest could only be allow- had not been complied with , and there Louis FREDENSTEIN v . CALVIN,D. MCNIER et al . August, 1872, when the property of
ed from the time of the rescission of the was no obstacle arising in that way to

Appealfrom Dewitt. Shoenamann was in the county, that the

contract,and the case of Harding v. Lar- prevent the payment ofthemortgage LIABILITY OF CONSTABLE AND HIS SURE bed from sickness, at thetimethe propconstable McNier, was confined to his

kin , 41 III., 414, is cited in support of the which was there set up. In this case it

proposition. That wasan action of cove- is admitted that there was a valid lien SICKNESS NO EXCUSE.
erty was in the county , in such manner

nant for the breach of warranty of title . for supplies and materials furnished to 1. WHAT STATUTE GOVERNS.— That, in deter that he was incapable of attending to

That grew out of a valid and binding the schooner, under the law of thisState, miningthe liability of a constable and his sure bis official duties, then they will find for

contract. But here, the contract was and weare therefore met directly by ties for the official acts of the constable, the bond the defendant, but if after the defendant

fraudulentand void ,and the rescission of the question whether the mortgage su- garded asthe contractbetween the defendantsand recovered , ifhe recoveredso thathe

the contract and tender of a re-convey- persedes the State lien.The law of the line public . could perform bis official duty , and the

ance of the lands,placedtheparties in State required that in order tomakethe constableisno defenses oathaction siskought on property still remained inthecountyof

their former position, as though the lien available as againstother creditors hisofficial bond, for failing to levy an execution : DeWitt, the defendant failed to make

conveyances had never been made. or subsequent encumbrances, orbona fide that illness cannot excuse the non -performance all reasonable efforts in hispower to find

such property and make the levy , the

and profits receivedby appellees ; and tutedwithinninemonths after thein- . CRAIG,J. This action wasbrought by defendant would beliable.

the proofshows that the lands were va- debtedness accrued . This would ex . Louis Fredenstein, before a justice of The court refused to instruct the jury

cantand unoccupied . Had the evidence clude a large portion ofthe claims of the peace against Calvin D.McNier, as in behalf of appellant that thesickness
shown that appellees had received rents the libellants . constable, and S. P. Waldo and D. M. of the officer could not be relied upon

and profits, whatever amount they had The 27th section of the act of 1850, Gavender, his sureties, on the official as a defense to the action .

received, could have been set off or re- | ( contained in section 4,192 of the Re- | bond of the constable.
( Contiuned to page 392. )

TIES FOR NOT LEVYING AN EXECUTION
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SLANDER - PRIVILEGE STATEMENT BY

WITNESS .

a guardian may be cited to account by steamers as a common carrier. A storm this term , some of the most beautiful | to, the cases may relate to feoffment, not

THE USE OF EXTRINSIC EVI.

CHICAGO LEGAL News. must rescind the contractand bringhis J.said thereis noauthority forthe prop

action , after discovering such represen- osition , nor is there any trace of a spe
DENCE TO SUPPLEMENT OR

CONTROL DOCUMENTS OF
tations to be false . cial custom of the Realm , i . e. , common TITLE

LeI bincit .
LIENS IN ADMIRALTY- SUPPLIES FUR- law , that all carriers by sea are subject

( Continued from p. 334.)

NISHED IN HOME Port. — The opinion of to the liability of a common carrier,

MYRA BBADWELL, Editor ,
the United States Circuit Court for the whether by sea or land . VIII.- EQUITABLE PRESUMPTIONS.

northern district of Illinois, by DRUM Before we discuss the rules and cases

MOND, J. , holding that in the case before appertaining to the use of parol evidence

CHICAGO, AUGUST 26, 1876. the court, the mortgage is to be paid in
to rebut or fortify an equitable presump

The English High Court of Justice, tion , it willbe wise to call attention to

preference to the supplies and materials Common Pleas Division , in Seaman v. the differentsystems of classifying these

Published EVERY SATURDAY by the furnished in the home port. That as Nethercliff, 34 L. T. Rep . , N. S. , 878 , held, equitable presumptions which writers of

the 12th rule now stands, and as con . that no action lies for defamatory words, repute and authority adopt in their

CHICAGO LEGAL NEWS COMPANY, strued by the Supreme Court, a claim spoken by a witness in a judicial pro- the word “ use" in chancery contempla
treatises. Before the Statute of Uses

for materials, supplies, repairs, or other ceeding, even if spoken for the witness' tion stood in the place occupied now by

AT Nos. 161 AND 163 Firth AVENUE ,
necessaries, where a lien exists by the own purpose, and maliciously. The de- the word trust,and Sir William Black

TERMS :-TWO DOLLARS per annum, in advance time law , may be enforced in the admi- in cross-examination at a police court, applied the rules settled as to the one to
lawof a State, though not by the mari- fendant, anexpertinhandwriting, was stone,Lord St. Leonards, and Mr.Hayes,

with different degrees of success have

Single Copies, TEN OENTS.

ralty , in a proper case of admiralty whether he had heard of some severe the parvenu successor. The Statute of

jurisdiction , but it by no means fol comments made on his evidence, by Frauds speaks of a trust or confidence

We call attention to the following lows, that because the law of theState the Judge, in a recent case, in which he which shall or may arise or resultby the

opinions,reported at length in this issue. gives a lien , it is superior to that of a had givenevidence against the genuine conveyance,or be transferred or extin

FEDERAL QUESTION - JURISDICTION.
mortgage. The court refers to its former

ness of a will . He said he had , and de- guished by an act or operation of law.

The opinion of the SupremeCourt ofthe decisions upon this question , and still sired to makea further statement.The Mr.Lewin remarks that the terms im

United States by Waite, C. J. ,
adheres to them .

stating

magistrate refused to hear him , but he plied trusts, trusts by operationof law

what will be regarded asa Federal ques
SICKNESS NO EXCUSE FOR NOT LEVYING persisted , and said he believed the will books to be almost synonymous expres

and constructive trusts, appear from the

tion so as to give the Supreme Court of an Execution.—The opinion of the Su- to be forged . An attesting witness to the sions, and then distinguishes : 1. Im

the United States jurisdiction to review preme Court of Illinois , by CRAIG, J. , will , brought an action for slander,and plied trusts ; 2. Trusts by operation of

the judgment of a State court.
holding that sickness is no defense to an the jury found that the words were not law ; 3. Constructive trusts. Atthe

same time he observes that constructive

action brought on the official bond of a spoken in good faith as a witness, but as trusts form one branch of trusts by op

PATENT CASE.— The opinion of the Su
constable, for failing to levy an execu a volunteer for defendant's own purpo - eration of law , while resulting trusts

preme Court of the United States by tion ;that sickness cannot excusethe ses, andmaliciously,andfound a verdict constitute the other. This form ofdefi

MILLER, J. , in a patent case .
non -performance of an official act en- for plaintiff

. The court, on a motion for nition isscarcely logical. .We think Mr.

Griffith is more correct in distributing

ATTORNEY–LIABILITY OF TO LENDER joined by statute. Judge DICKEY con- judgment , held that the words were the different species into impliedtrusts

WHEN PAID BY BORROWER.--Theopinion curs in the judgment, but is of the opin . privileged, and that the defendant was and constructive trusts, ranging a re

of the United States Circuit Court for ion that the rule, that illness cannot entitled to judgment.
sulting trust under the former (inasmuch

as it is the intention of the party therein
the district of Oregon by DEADY , J. , excuse the performance of an official act

TRADE MARK - TRADE NAME - IMPROPER to which operation is given by law ), and

holdingthat an attorney who is em- enjoined, is laid down too broadly inthe UsE - INJUNCTTION.- The opinion of the defining a constructive trust as an equit

ployedby the lender to examine the opinion, and needs qualification. Scorr, EnglishSupreme Court of Judicature in able presumption onopez, juris butde

titleof property offeredas a security for C. J., concurswith Dickey, J. Theques- the case of the Singer Manufacturing Co. of another equity, butnot to be rebutted.

a contemplated loan by the borrower, is tion upon which the judges failed to v. Wilson , occupies twelve pages of the However this may be, as far as the dis

responsible to the lenderfor the correct. agree in thiscase, is one of thegreatest London Law Times Reports. We regret cussion of the use of parol evidence is
ness of his opinion , although the ex- | importance to sheriffs and constables.

that its length prevents us from publish- Taylor and Mr.Griffithseemsthe most

pense of the examination is paid by the
ing it entire. The Singer Manufacturing serviceable. Weshall commence with a

borrower ; that if the attorney certifies
NOTES TO RECENT CASES.

Company had acquired a great reputa concise statementas to the admissibility

that the security is a good one, he there CONSTRUCTIVE TRUST - LACHES. tio. as manufacturers of sewing ma- of parol evidence in proving an ordina

by warrants that the title shall not only The Supreme Court of Penn. in Evans' chines, which were commonly known as
ry use or trust, and then proceed to the

more complicated trusts or equitable

be found good at the end of a contested et al.Appeal, 33 Leg. Intel., 280, held that Singer " machines, and bad largely presumptions in which such evidence

litigation, but that it is free from any where a party claims to bold another as advertised these machines,describing plays so important apart . Our titles we

palpable grave doubts or serious ques- trustee under a constructive trust , he themselves in the advertisements as the propose to arrange in the following or
der :

tion as to its validity ; that an attorney must assert his claim with diligence, and makers of the “ Singer ” machine. The
1. The simple or express trust.

who conducts a suit to foreclose a mort- that even less than six years will bar defendant manufactured and sold ma 2. Executor the trustee of his surplus

gage taken upon bis certificate that the him on account of his laches, chines in imitation of the Singer ma for the nextof kin .

title was good, is not entitled to extra MECHANICS' LIEN-MARRIED WOMAN. chines, but differing from them in some
3. Revocation of will by marriage and

other circumstances .

compensation because of labor and time The Supreme Court of Pa.in Schreiffer important particulars, and describing 4. The nominal purchaser of an estate

consumed in such suit in contesting the v. Saum et al . , 33 Leg. Intel . , 280, held that them in his advertisements and price a trustee for the person who pays the

validity of such mortgage upon a ques- a mechanics’ lien to bind a married lists as “ Singer ” machines of his man- money.

tion within the scope of his certificate. woman's separate estate must be filed ufacture, but the word “Singer ” did not the name or names of a wife and child.
5. Purchase by a husbandor parentin

This opinion will be of general inter- against her and her husband, and indi- appear on the machine, which bore the 6. Joint purchases.

est to attorneys throughout the United cate that the person joined with her is defendant's own trade mark and his own 7. Vendor's lien .

States . The learned judge is of the her husband , and that the work and ma name as manufacturer. The plaintiff's
8. Purchasesby persons making undue

opinion that the legal profession should terial were done and furnished for and machine also bore a trade mark , which

use of information ,

be held to the sameliability as themem- about the improvement of her separate the defendant's trade mark in no way influence .

9. Purchases by persons having undue

bers of other professions. estate, resembled . The court held, affirming the 10. Repetition of legacies.

11. Performance of a covenant to leave

BANKRUPTCY - HOMESTEAD . — The opin. ACT OFGOD - CARRIERBY WATER— ACCIDENT decision of Jessel , M. R. , that the de
money .

ion of the United States District Court CAUSED PARTLY BY STORM , PARTLY fendant could not be restrained from 12. Performance of a covenant to set

for the western district of Wisconsin , by using the word " Singer ” in this way , as tle land.

HOPKINS, J. , refusing to allow the claim The English Court of Appeal in Nu- be stated clearly in his advertisements 13. Election.

14. Satisfaction of debts, legacies, and

of a bankrupt to have his homestead set gent v. Smith , 34 L. T. Rep. N. S. , held and price lists that machines described
portions.

off to him in a business block in which that a loss occasioned by the act of God as “ Singer ” machines were manufac A glance at the list will show that

he and his family were residing, on the is a loss arising from and occasioned by tured by himself. 34 L. T. R. N. S. , 858. some of the presumptions operate in

ground that bis occupancy of it was a the agency of Nature which cannot be
cases of wills exclusively , others exclu

sively in cases of deeds, while the re

fraud upon the rights of creditors, and guarded against by the ordinary exer mainder are more or less common to

was not intended to be in good faith . tions of human skill and prudence so as ILLINOIS SUPREME COURT . - The next both.

GUARDIAN'S ACCOUNT - CITATION - STAT
to prevent its effect. The plaintiff de- term of this court will commence at Ot. 1. THE SIMPLE OR EXPRESS TRUST.

livered to the defendant in London , a towa, on Tuesday, September, 12th . Al
UTE OF LIMITATIONS-JUDGMENT IN Vaca

mare to be carried by the defendant by ready attorneys are engaged in prepar. Lord Chancellor Thurlow said , “ I have
In Fordyce v. Willis, 3 B. C. C., 587,

TION .—The opinion of the Supreme Court

of this state, by DickeY, J.,holding that steamerfrom London to Aberdeen, being abstracts,briefs and arguments,and been accustomedtoconsider’ uses

tween which places the defendant run in reading proof. We have printed for averrable, but perhaps, when looked in

,

upon hisbondis barred by the statute arising during the voyage,themarewas briefsand arguments ever presented to leaseandrelease.That is to say,on a
so injured thatshe died. The jury found the court. We have facilities for doing conveyance operating by livery of pos

of limitations ; that judgment in the case

that the injury was caused partly by ex- this class of work unequalled in the session , a use or trust might at common

should not have been entered by the cessivebad weather, and partly by the west. Having large fonts of type, and law be averredordeclared by word of
County Court in vacation .

struggling of the mare, and they nega- employing a largenumberofexperienced orleaseand releaseand covenant to

False REPRESENTATIONS . — The opinion tived all negligence on the part of the workmen,we are enabled to printattor stand seized, the consideration expressed

of the Supreme Court of this state, by defendant. The court held, reversing neys' briefs and abstracts for them with in the deed alone raised the use on trust.

WALKER, J., as to within what time a the jud of the Common Pleas, that accuracy and without delay . All orders If it had been otherwise, Tyrrell'scase,

party , who has been induced to enter upon these findings of the jury, the de- from the country will be promptly filled a use, would not have been law ,and the
which decided that a use cannot be upon

into a contract by false representations, fendant was not liable. COCKBURNE, C. I and proofs carefully read .

most important section of the statute of

66

BY TERROR OF ANIMAL.
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RECITALS OF COURT RECORDS .

NEGLIGENCE OF PASSENGER CARRIED PAST A

STATION -- NOTIFYING PASSENGERS .

cause
46

with that requisite to prove or establish / note to two friends for his natural child , of the court below , in such a case, an en .

bis opinion thatmuch weaker, or at least luded to the provision. After thetesta . / held to show the proper filing of a pe. sion of it, under an agreement to pay

person trusted is sufficient to constitute | £ 2,000 , promised to make it up to £ 3,000. notice, should not be put in jeopardy of

userwould have had the operation the there was no ademption ,but that the sion of the premises, under such lease, is to be regarded as but formal orders

legislature intended, instead ofbeing niece was entitled both to the £ 1000 and is a question of fact for the jury made on the call of the docket, and no

narrowed to a rule, which, as Lord the anouity . On appeal,the Chancellor 3. It is erroneous to cbarge a jury that significance is to be attached to them as,

Chancellor Hardwick'observed,"though affirmed the decision, 13 L. T. Rep . N. S. they should disregard the testimony of a in any way, changingthe orderof sale ,

made upon great consideration, and in- 554.
witness who has sworn falsely in any or limiting the time of making the sale.

troduced in a solemn and pompous man In Down v. Ellis, 35 Bea. , 578 , money material point ; for the credibility of 8. If, meantime, the debts were paid

ner, had no other effect than to add two was standing in the name of a married witnesses is a matter exclusively for the so that there were no debts atthe time

or three wordsto a conveyance of the woman , which, after her decease and jury. ofthe sale remaining unpaid , the sale

legal estate.” Dyer, in his report, of the that ofher husband, was claimed by her 4. Nevertheless, where such a charge will not, for that reason, be held void ;

case, which was decidedbythejudges mother on the ground that it had been is merely abstract, and could not have becausethe fact would not retroact so as

of the Common Pleas, in the Court of invested for her while separatedfrom prejudiced the rights of parties , a cause to annul a valid decree of sale by a court

Wards 4 & 5, Phil . & Mary, thus quaintly her husband in her daughter's name. will not be reversed therefor.
having competent jurisdiction. A pur

bargainandsaleby a. to her csomas B., orated by the fact that the dividendsbad 382-287-407 JamesH.Bowen etal.2.Mary under obligation to go and examinefirst
with a further limitation of the use to been received by her with the assent of

ion by Sheldon, J. , reversing and re- ing by the estate, sufficient to require
whether there are really any debts ow

herself.) “ Mes semble a toutes les Jus- tbe daughter and her husband, who was
manding.

tices et a Saunders, Chief Justice, que le a Welsh clergyman,and not wealthy. the sale of that particular land, at the

limitation des uses supra est void . Car Lord Romilly held ' the evidence suffi peril of getting nothing by his purchase.

admit que la statutes d'enrolments ne cient to establish the resulting trust. Recitals of court records-how con In all such cases, a purchaser must be

ust estre faits mes tantum le Statute de In Milroy v.Lloyd, 31 L. J., 798 , Ch ; strued - andwhat their effect is — as to held to be a bona fide purchaser without

Uses in 27 Hen .8, donqueste cas supra 7 L. T. Rep.N, S.178;M., in considera jurisdiction - directand collateral pro notice,whomust , therefore, be protect

ne poit estre es que use ne port estre tion ofnatural love and affection tohis ceedings - distinctions thereon -- power ed.He is only required to look to the

ingendre de use. Dyer 155a, 20 .
niece, by deed transferred to L fifty of sale to an administrator-how con order of sale as his warrant to buy.

29 Car. 2, c. 3. Anact for the Preven banksbares, then belonging to him , with strued - where no debts at the time of 9. Nor does it charge a purchaser with
tion of Frauds andPerjuries, better the certificates or scrip ofthesame, and making the sale - validity of sale . notice that the cause was continued from

known as the Statute of Frauds, con the dividends upon, trust during his life STATEMENT.– Bill to enjoin suit in eject- term to term after the first order of sale .

tains the following important rules :
Sec. 7 . " And beit further enacted by the dividends for her use and benefit; ment, and to clear title, dismissed . Ap- 436–1874.— Illinois Cent. R. R. Co. v.
the authority aforesaid, that from anů and in the event of his death before her pellants claimed title to the premises, William R. Green.- Appealfrom Cook .
after the said 24th June, all declarations marriage, to transfer the share to her under an administrator's sale, whichwas

--Opinion by SHELDON, J. , reversing.

or creationsoftrustsor confidencesof with trusts for herissue, in the event of evidence of the validity of the sale ex
impeached - the files being lost, and no

any lands, tenements, or hereditaments her marrying in the settlor's lifetime.

shall be manifested and proved by some At this time L.held a general power of cept the records. Objection beingmade

Held, 1. That a passenger being carriedwriting signed by the party who isby attorney from the settlor to transferthe thereon to the jurisdiction, it was Held,

law enabled to declare such trust, or by stock, of any incorporated company tent evidence to sustain jurisdiction the car cannothold the railroad compa

1. That recitals of a record are compe past a station and then jumping from

bis last will in writing, or else theyshall which might bestanding in his name; when thisis impeached in acollateral ny liable for the injury hemay have re

be utterly void and ofnone effect. Sect. and soon after the date of the deed the

8. Provided always that where any con :

ceived from thus leaping from the car ;

settlor gave him the certificates of a
proceeding.

2. A recital that proof was made in a because this tias no necessary connection

veyance shall be made of any lands or large number of shares he held in the

tenements bywhichatrust or confi- same bank, including the shares men: ing to the provisions of the statute, in

of the service of notice accord with the being carried past the station .

2. And where a train at night stops at
dence sball or may arise orresult bythe tioned in the deed ; and he executed a

implication or construction oflaw ,orbe special power to him to receivethe divi- that noticehad been given by service passengers, there is no obligation tono

such case made and provided," meant a watering place , and not a station for

transferred or extinguished by any act dends onall the shares in the bank then instead of publication, and that this ser- tifypassengers of danger ;
and if one

such case suchtrust orconfidenceshall ever made to L. ofthe 6fty shares. The vicehad been in accordancewith the is injured by getting offat such aplace,

be of the like force or effect as the same said power of attorney was never left requirements of the statute, as to the it must be regarded as a result of his

beenmade. Anything hereinbefore con rules ; þut under anotherspecial power with a copy of the account andpetition 453–1874.— Peter J. Claassen v. Benj.

would have been if this statute had not with the bank,as was needed by their firstmodeofnotice required , namely, own negligence, and not that of the

by service of a written notice, together company.

tained to the contrary notwithstanding. L. received the dividends, and some bythe administrator ; and it should not

Sect. 9. And be it further enacted, that times paid them to the niece ar Shoenamann. - Appeal from Superior

all grants and assignments of any 'trust times to the settlor, who handed them beconstrued to mean that therewas ser: Court of Cook - Opinion by Craig, J.,

or confidence shall likewise be in writ- over to her. LordJusticeBruce and the account or petition,served on the affirming.

ing, signed by the party granting or as
Lord Justice Turner held that M. con

heirs, etc
signing the same, or by such lastwill or tinued up to his death both legal and

3. A recital in a decree “ that it ap

devise, or else shall likewise be utterly beneficialowner of the shares, and had peared to the court that notice accord

void and of none effect.”
In Ireland, the Right Hon . J. E. on any other person, and had not con- ingtolaw was given of the pendency of

Held , 1. That where a court tries a

Walsh, the learned Master of the Rolls; stituted himself a trustee for hisniece certificate of publication of notice, so as cause without a jury, and no error of law

in Nicholsonv.Mulligar, 3 Ir. Rep. Eq. himor hisestate.ormade any contract enforceable against tomake the certificate sufficient to give is complained of, the Supreme Court

322, compared the weight of evidence
In Arthur v. Clarkson, 35 Beav. , 458, a jurisdiction (in argument].

will not disturb the finding of the court,

necessary to rebut a resulting trust in
4. While, in a direct proceeding, on

unless the judgment is clearly and man

the case of a purchase in another's name person voluntarily gave hispromissory writ of error to reverse the proceedings ifestly agaiust theevidence .

2. Under the bankrupt law , if proper:

an ordinary parol trust. He gave it as
deposited with them title

secure the amount.Inhis will he al titling of an order of court will not be ty is sold, and the buyer obtains posses

much less definite evidence, was suffi- tor'sdeath Lord Romilly held that a tition containing the statutory allega cash on delivery, then ships the goods

cient in the first case ; that all that was
valid trust had been created .

tions, namely, what lands the intestate beyond the reach of the seller, and re

necessary was to show that the person

whopaid theprices was not intended to Rep.2 Eq Ca.,341; a testator bequeathed yet the rule is different in a merecol inthemeaningofthe33rdsection ;

In Gee v. Liddell

,35Beav. , 621 ; L. died seized of, etc., and requesting the fuses to pay thecasb , such act is regard

take the benefitof the purchase, and £ 2,000 on certain irusts, and he empow . lateral proceeding.

aid of the court, without a directrecital, ed as fraud in the creation of the debt,

that the law would then leave it where eredhis executor, who was also his re
3. Where, after a discharge in bank

the conveyance purported to give it.

Thereported cases substantiate the biduanylegatee, to retain the amount,in has purchased land under thejudgment ise to pay a debt,the dischargewillnot

opinion expressed in Nicholson v.Mulli, thereon. After the testator's death , the ofa courtof competent jurisdiction, preclude a recovery.

confidence and its reciprocation by the executor, being satisfied that the testa; defectsasthe absence of a summons,or 487–1874. — JohnH. Donlin v. Louis J.
Daegling.- Appealfrom Superior Court

atrust, though frequentlyentertained, Hemade no investment, but continued his title, orberequiredto take the risk

of Cook-Opinion by BREESE, J. , af

firming,

isnotthe doctrine of thecourts,except to pay interest on £ 3,000 tillhisdeath of the lossor abstracting ofaloosepa

where there is fraud. Asincontractsat Lord Romilly heldthat as to the addi- perfrom the files ,when the decree
or PAROL EVIDENCE IN CONNECTION WITH

thing definite

and final is required . Not tional £ 1,000 , there was a complete vol- judgment of the court recites the fact

that process was duly served, or the re
STATEMENT.-Court house of Kankakeeonly must the subject matter, but the untary trust which the court would en.

quired notice duly given. And the rule

objects also must be ascertained or defi

destroyed by fire; except the walls -- the

nitely ascertainable. Inchoate attempts Ca.,475 , one Saunders signed amemo
In Morgan v. Mallison, L. Rep . 10 Eq. applies in case of the absence of a peti- insurance company having a risk there

to form a trust, whether shown by parol randum in this form , “ I hereby give
on , employed Donlin to rebuild. Donlin

6. In a collateral proceeding, the stat- employed Daegling -- a brick -mason - to

or parchment, are not enforceable ; and and make over to M. an India bond, ing of facts in a record is, at least, prima rebuild the walls,under a written agree

yetparol evidence of completedinten- value£ 1,000," andgive it to his medical facie evidence of theexistenceofthose ment, for $4,500' to be paid in install

tion is sufficient to superadd a trust to attendant, Dr. Morris,butdidnothand facts, to be rebutted onlyby the clearest ments, as the work progressed. The

important legal documents.
over thebond. He died, and the resid proof. And whereit appears that there work was to be done in amanner accept

In Beeden v . Major, 12 L.T. Rep. N. S. uary legatee underhis will claiming, was a petition for the sale of real estate, able to thecounty authorities.Work

562 ; 11 Jur. N. S. 537 , a feme sole pur- Lord Romilly beld that the memoran the findings in an order of sale may fully was begun, the standing walls partly torn

chased £ 1000 Consols in thename of her dum was a good declaration of trust,and showthat thecourt had jurisdiction over down ; and bricks being laid thereon ,
niece, informed her of the fact, and that that Dr. Morris was entitled to the bond . the subjectmatter. the county authorities threatened to en

she intended the sum should be for her -The London Law Times. 7. Where an order of sale directs an join the work , unless more of the walls

benefit, and procured her to execute a administrator to report at the “ next were taken down before the re-building

power of attorney enabling the aunt to term of the court,” this is not to be con should commence. This further tearing

transfer the stock and to receive the div. SUPREME COURT OF ILLINOIS. strued as limiting the power of selling down the brick.layers regarded as extra

idends. Vice Chancellor Kindersley within that period of time. The grant work ; and asked $ 1,000 more for it.

was of opinion that this power tosell | ABSTRACTS OF OPINIONS FILED AT OTTAWA, of power to sell is general, without re . Donlin , thinking this charge excessive,

the stock did not amount to a retention JUNE 30, 1876. striction as to time, and the provision as offered to pay for it by the day . They

ofthe ownership, that it was only the 25–1874. - John M. Reynolds v. Joseph tomaking report at the nextterm does refused; and then he toldthem to go on

the
wasnot have the effect of imposing any re. and he would pay them what

M. Greenebaum . Error to Cook -

right, and stood on the same footing as
Opinion by Scott, C. J. , affirming.

striction as to time upon the power of worth . Thework was done, and $ 1,000

ifthere had been a declaration of trust sale. Nor does the fact that the court claimed for it as quantum meruit, which

subject to a power of revocation . He DELIVERY OF LEASE - POSSESSION A QUES- subsequently continues the cause, and Donlin refused to pay: Held,
accordingly beld that a trust was well TION OF FACT - CHARGE AS TO EVIDENCE. thus extends the time for reporting, or That notwithstanding the written

created for the benefit of the niece after Held , 1. Where a written lease is left gives an extension of time to the admin- contract, it was competent for the parties

her aunt's death .He alsoheld that the inthe hands of the scrivener for the ben. istrator to make the sale, limit it by ex- to supply any supposed defect in it, as

aunt, having also bywill bequeathed an efit of both parties , this is a sufficient press words to a time certain - the next to thequantity of work to be done; for

annuity, and the facts not establishing a delivery thereof. term . The order, as well as the subse- such testimony does not vary the terms

parental or quasi.parental relationship, 2. Whether one was really in possee- quent orders of continuance for report, I of the contract in any of its obligatory

TRIAL WITHOUT A JURY-WHAT REVIEWED

ON APPEAL-FRAUD UNDER BANKRUPT

LAW IN THE CREATION OF A DEBT-NEW

PROMISE AFTER DISCHARGE .

A
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FRAUDULENT REPRESENTATIONS IN THE SALE

OF LANDS - EVIDENCE THEREOF - TRUSTEE

AFTERWARDS BECOMING INTERESTED IN

LACHES AS TO SECRET TRUSTS IN LANDS

ESTOPPEL .

RULES TO PLEAD WHEN NECESSARY TO JUDG

MENT BY DEFAULT.

STANCES DO NOT SHOW THIS.

parts,when the contract does notspecify 3. Where fraud is charged in regard no change in the common law rule in 1. That, to allow, after the lapse of

exactly what work was to be done in to representations merely advisory, the this respect. When thus issued, there years, an issue to be raised collaterally
taking down and rebuilding ; and there burden necessarily rests upon those fore, without reviving-the first exe to test the verity of orders by courts, as

are no written plans or specifications charging the fraud, to establish, by clear cution being null as though none had to the sale of lands ; which , upon their
showing this as to quantity, and the only and satisfactory proof, (1 ) , That the rep ever been issued - and the defendant face, show the jurisdiction in the court,
particular specification in the contract is resentations made and the advice given , takes no steps to have it quashed , or would be fraught with great evil, iu view
as to quality were in bad faith ; (2 ) , that they were proceedings under it set aside before of the commercial character which cas

500–1874 . - Nancy B. Walker v. Sarah A. material ; and (3) , influenced the sale of they are consummated, this neglect cre- tom , in this country , has affixed to lands,

Carrington . - Appeal from Superior the land .
ates a counter presumption strong and the frequent and great fluctuations

Court of Cook . - Opinion by Schol 4. Where values rest in the estimate enough to overcome the presumption of in value to which theyare subject.

FIELD, J., reversing and dismissing ; of witnesses, the question of the knowl. a satisfaction of the judgment; and the 2. In many cases , the domicil of an

BREESE, J. , dissenting. edge of such value by the representor is court will not set aside sales or other intestate can hardly be determined by

not conclusively settled by a preponder consummated proceedingsunder the ex reason of his having had more than one

ance of evidence in such estimates; ecution . residence, occupiedalternately , as pleas

since so many circumstances affect the 4. Were such sale void , or voidable, it ure or convenience dictated , or by rea

value of land , which different minds must be set aside by ejectment at law , son of a change of domicil being in pio
LANDS - LACHES IN EQUITY.

may look at in different ways, that it and not in equity. An unsupported cess of consummation at the time of his
STATEMENT. - Billin chancery by ap- would be grossly unjust to condemn an charge of fraud does not give equity ju- death. And so , if this question, how

pellee, charging that appellant holds cer- estimate as fraudulentbecause more per risdiction in such cases.
ever deliberately passed upon by a coun

tain lands in trust for appellee, and pray sons should befound to say it was too 630–1874.-James Pratt v. H. O. Stone.— ty court, is to be coneidered always open

ing a conveyance of the title. Charles low than than that it was fair and rea

Walker (now deceased ), in bis lifetime, sonable.
Appeal from Cook .– Opinionby WALK to proof, whenever any one may choose

The experience and compe

together with appellant, his wife , con- tenceof the witnesses to judge must be
ER, J. , affirming.

to raise it in a collateral proceeding, it is

fair to presume that different results
veyed the land in controversy to Eliph taken into account, and also the experi

might be reached by fferent tribunals,
alet Terry , of Connecticut (now de ence and competence of the representor.

or even by the same tribunal , at differ
ceased ), who, by his lastwill and testa. Even if inaccurate, representations are Held, That where a claim for a secret ent times,varying, in each case, to con

ment, bequeathed to certain trustees not, therefore, fraudulent. trust in lands has existed , without as form to the preponderance of proofthen

$ 5,000, the income to be paid to the ap
5. Where an agent or trustee has fully sertion, for manyyears, and the claim . produced.

pellee for life ; and, after her death,the discharged his dutyand ended his trust, antshave stood by and seenvaluable 3. A fact which may, when a decree

principalto be equally divided among the fact that hesubsequently becomes improvements made upon the lands,and for the sale of lands isrendered, be

her children. Also, the residue of his interested in the land sold through his various persons become interested there. demonstrably proved , may become, by

estate to be divided into four parts, and agency, does not vitiate the sale.
in , under apparently absolute titles of the lapse of time, unsusceptible of satis

one part held by the trustees for the

6. Laches in an equity suit will destroy record,they are estopped from asserting factoryproof,by reasonof the deathor
use of appellee, on the like trust as the

the right of relief, because ,by long de their claim . absence of witnesses ; and , if titles de

$ 1,500 ; and he gave the trustees full au lay, circumstancessusceptible of proof, 26.-Leland Moody v. Harriet C. Thomas. rived from administrator's sales should

thority to sell and convey the real estate. when they are of recent occurrence, be
After Walker conveyed the land to come unsusceptible of proof, and thus

- Error to Cook.- Opinion by Schol beheld subject to this element of inse

Terry, he continued to look after it as work injury to a defendant.
FIELD, J , reversing and remanding. curity , few men would be found to invest

in them except at prices ruinous to the
Terry's agent; and he was authorized to estates.
ascertain if he could make sale of it . 531-1874. — David Dreyer v . Henry C.

4. When a decree is made for the sale

This agency was subsequently with . Durand. - Appeal from Cook .– Opin STATEMENT. - Suit commenced April 8, 1 of lands, a court therein acts judicially,

drawn .
ion by BREESE, J. , reversing. 1873, to the April term , 1873 ; summons and therefore determines the question

After Terry's death , the trustees again FRAUDULENT CONCEALMENT-WHAT CIRCUM- servedon appellant at that date .No of its jurisdiction, both over the subject

appointed Walker as agent to look after declaration was filed until May 30, 1873– matter and the person ; and this is con

the land and assist them in making sale the terms of thecourt, by law, commenc- clusive, if questioned collaterally. PropSTATEMENT.-Creditor's Bill , on the
of it. The appellee's husband (Edward

Covington ),residing in Connecticut, also, ground
thatappellant is fraudulently ing onthe 3d Monday of each month. ertyrightsacquiredundersuch decree

tosomeextent, assisted the trustees and concealinghisproperty by transfer to pleabeing filed,and no rule being
taken, justice ;even if thedecreeappears to

cannot be disturbed, without gross in

in regard to the sale of theland. Walk' thatthis co -defendantwasthe owner of until April 23, 1874,when the plaintiff have originated ina totalmisapprehen

ersenton a proposition ofpurchase
, the goods claimed by thebill

, andthat called upthecase,andtookjudgmentby sion of principle.

5. For, as to county courts, although

from
oneBentley, a brother-in-law , and appellant was onlyan agent tosell them wards"made a motion toset asidethe they areoflimited, they are not,strictly

advisedthe trustees, ifthey wishedto for him . Dreyerwas burnt outin 1871; default,which was overruled .Held,

sell, to close with the offer, as it was a and applied to his uncle to help him ,
speaking, of inferior jurisdiction ; and

That under these circumstances it was when they adjudicate upon the class of
fair one

some of the land was quitewet,andnot store. Heacted as “ agent," and kept without arule to plead,and service of it jurisdiction,as liberal intendments will

especially considering that who did so, by putting him into the
error to take a judgment by default, questions over which they have general

tillable , and there being no communica- | hisbank account as
tion with Chicago, seven miles distant, uncle, and so drew his checks,and the onthedefendant A party whois not be granted'in their favor as would be
except by wagon. The offerwas,there same notification was also in the bill required to plead is notin default, al- extended to proceedings of aCircuit

, records are

upon, accepted, and conveyance made heads, and on the wagons. Held,

notes and mortgage being given on de ractice of the court, is in default. Nor eral proceeding, as, for example, in ad.
ferred payments. ment in any way, and the public were

sold the land to appellant, who,after sufficiently notified of the existenceof does it make any differenceinprinciple ministrationsthejurisdiction is general,

that other parties were made defendanus and their records are conclusive therein ;
wards, was left as the widow of Walker.

the agency :

with appellants, who were not served ; and as to granting letters , etc.,or the

The trustees had resigned after the con 532–1874.- M. E. Hanandez v. J. B. and against whom alias summons was domicile of the deceased, all that is re

veyance to Bentley, but before the con
Drake. — Appeal from Cook. – Opinion

issued . quisite is that the record do not show

veyance to appellant.

The bill charges fraud in Walker's by WALKER, J., affirming. (Scott,Ch . 29. — Peru Coal Co. v. George G. Merrick . the want of jurisdiction ,

J. , dissenting. ) Error to Kendall. – Opinion by CRAIG ,
6. In a petition to sell lands, it is not

representations to the trustees, and that
requisite that the names of the heirs

the trustees placed entire confidence ATTACHMENT J. , affirming.
should be given .

therein, and believed them to be true ; DEFECTIVE EXECUTION - SUBSEQUENT ER

and that appellee but recently discov SECOND APPLICATIONS FOR CONTINUANCE 56. - Harriet King v. Eugene B. Mix.

ered the falsity thereof ; that the sale Error to Kane.-Opinion by Scott, J. ,

affirming.was made really to and for Walker's NOTICE ON SETTING ASIDE SALE -- EQUITY

wife, through Bentley, etc.,and asking a

Held , 1. That the mere fact that a
reconveyance to appollee. STATEMENT.-In a foreign attachment court is in session for thepurpose of dis

In defense, the limitation statute of suit, notice of publication was made in a posing of chancery business, does not

1835 was set up among other answers. weekly newspaper , and was therefore deprive it of jurisdiction to hear and de

Held , Held, That when , on remanding aobjected to as insufficient. Heid ,
termine an application for change of

1. That the legal presumption is al That what was said in Kerr v. Hitt, 75 venue, in an action at law. This may, court below as to two alternative modescause , the Supreme Court instructs the

ways in favor of innocence, and against Ill . , 51, namely, on the point that the indeed , by the terms of the statute, be of assigning a homestead, or its equiva

all'imputations of fraud ; and that it LegalNews, a weekly law publication, done even in vacation, and an applica- lent, to a widow , namely, setting apart

wouldbe unreasonable, after a great was such a newspaper as the statute re- tion may be made when the court is in the homestead , or else giving her in lieu

lapse of time, to require exact proof of quires, is fully applicable to this case. session for any purpose.

all minute circumstances of any tran The first execution issued after pay . of it, $ 1,000 and interest, if the land is

2. A second application for a continuo indivisible, the court below is at liberty,

saction, or to expect a satisfactory, ex- ment lacked the signature of the clerk, ance will not be allowed at thesame in its judicial discretion, to adopt either

planation of every difficulty, real or and sale beingmadetl'ereon, it was set term , unless based upon factswhich had mode, accordingto the facts in evidence,

apparent, with which it maybe incum- aside at the instance of the purchaser arisen since the overruling of the first and where a settlement is made by an

bered . In such cases,the most that can (plaintiff ), and the land was resold under motion .

fairly be expected , if the parties are liv an execution in due form . Held ,
agreement of the solicitor of the peti

3. A defendant cannot, while a plain . tioner and the opposite party , and a de

ing, from the frailty of human infirmity, 1. That as the court had acquired ju- tiff is under cross-examination, offer ac

is , that the material facts can be given risdiction to adjudicate upon the matter, count books in evidence, as a part ofthe that thesolicitor had no authority tocree made accordingly, it is no objection

with certainty to a common intent ; and, it could not lose that jurisdiction by any cross -examination. There is no rule of make suchagreement, provided the facts,

if the parties are dead , and the case rests error that subsequently occurred ;and practice which permitsa defendantto independently ofthe agreement,would

in confidence and in parol agreements, its judgment became absolutely conclu- introduce evidence until the plaintiff justifythe decree of the courtunder the

the most that can be hoped for is to ar. sive, and binding in all collateral pro- has closed his case.

rive at probable conjectures, and to sub- ceedings, whether in a court of law or
instructions of the Supreme Court,

[DICKEY, J., having been of counsel, 58.--MarshalStone v. Hannah Carr.--Apstitute general presumptions of law for equity.

took no part.)exact knowledge. Fraud, or breach of 2. Where an invalid execution is is
peal from Peoria . - Opinion by SCHOL

trust, ought not lightly to be imputed to sued , a sale thereunder may be set aside 40.-Sophia A. Bostwick v. Mark Skin FIELD, J. , affirming.
the living ; the legal presumption is the without notice to the defendant - since ner. - Appeal from Superior Court of

other way. And, as to the dead , who the execution , levy and sale are thus Cook - Opinion by SCHOLFIELD, J., af- CONSTRUCTION OF THE EVIDENCE ACT AS TO

are not here to answer forthemselves, it without vitality. However, had the firming.

would bethe height of injustice and cru- purchaser been a stranger, the plaintiff
elty to disturb their ashes, and violate in execution might have been required

the sanctity of the grave, unless the evi- to give notice to the purchaser on mov
Held, 1. That, under the evidence act

dence offraud is clear beyond all rea- ing to set aside the sale.
of 1867, where heirs, etc., are interested,

sonable doubt. 3. But where the second execution is each of the enumerated disqualifying

2. Fraudulent representations must issued more than one year after the ren STATEMENT . - Petition to be allowed to causes as to a party testifying, stands by

not only be wilful, but the conduct of dition of the judgment, without reviv. redeem from a sale, made by an adminis- itself; and the exceptions apply to such
the opposite party must have been influ- ing thejudgment by scire facias, the exe trator, under order of court, for want of as they are at all applicable to, separate.

encedthereby tovitiate a transactionin cution is voidable,though not void, as at jurisdictionin the court orderingthe ly, in theorder in which they are stated,
the sale of land. common law ; our statute having made sale . Held , and , therefore, the intent is, that no

de herhat there wasnowarandulentconceal- any fule, fails to pleadaccording to theconclusive.Whenequestioned inca .

— NOTICE IN NEWSPAPER

CHANCERY BUSINESS - HEARING MOTIONS

RORS - ISSUING AFTER A YEAR FROM REN

DITION OF JUDGMENT - EFFECT ON LIEN —WHEN DEFENDANT CAN ADDUCE EVI

DENCE.

JURISDICTION . ASSIGNING A HOMESTEAD UNDER INSTRUC

TIONS FROM THE SUPREME COURT - AGREE

MENT OF PARTIES .

EXCEPTIONS TO THE RIGHT OF PARTIES TO

TESTIFY IN THEIR OWN BEHALF - EXCUSE

AS TO FALSE AFFIDAVIT.VALIDITY OF ORDERS OF COURT- DOMICIL

RECITALS IN RECORDS OF COURT - NATURE

OF PROBATE JURISDICTION IN COUNTY

COURTS - SALES PETITION .
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for the failure to levy an execution
upon nity , and a fruitful source of litigation. / year, amounting in all to 130 lectures, of

person directly interested, etc. , shall be ( Continued from page 388. ) THE RECENT AMENDMENT TO ticularly admirable one . Mr. High is a

allowed to testify when the adverse par. It is apparent that appellant lost his
THE BANKRUPT LAW .

ty sues, or defends, as the executor, ad debtonaccount of the failure of the

very unpretentious but a most judicious

ministrator, heir,legatee , or devisee,of constable to perform adutythe lawcasts bankruptlaw the making of avoluntary tended to exalt the reputation of the Bar

Under the recent amendments to the and sound lawyer, whose abilities have

occurring subsequent to thedeath of the constable had due and ample notice assignmentof all his property by an ind of our city and State throughout the

deceased ; but, if the adverse party sues when the propertywould be in his coun

ordefends,as guardian, or trustee for ty,which was liableto be taken on the file hispetition fordischarge although of Law is a most fortunate and timely

bankruptcy. A voluntary bankrupt may country. His acquisition by the College

such heir, legatee, or devisee, then the execution, and that the property re

additional restriction is imposed that mained in the county of DeWitt a suffi
more than a year has elapsed since he one . Prof. Cumnock of the Evanston

suck facts shall not only have occurred cient length of time, so that by the ex
filed his petition . University, who is announced as the

subsequent to thedeath ofthe deceased, ercise of reasonable exertion on the part

The following is the amendment :

but also after such heir, legatee or devi: ofthe constable, it could have been se

Instructor in Elocution, is a gentleman
AN ACT to amend the act entitled “ An act to

see shall have attained majority. The cured upon the executions.'

amendandsupplement anact entitled .An act of thorough culture, and has few super

manifest purpose of the act is, that par.
to establish auniform system of bankruptcy iors as a teacher of this most important

The only excuse the constable has to throughout the United Staies,' approved March

ties in interest shall be allowed to testify offer to relieve him and his sureties from second, eighteen hundred andsixty -seven, and branch . So many lawyers are deficient

only where they are on termsof com- theliability imposed by statute,aud his word en een ouersde proceseventy-fowenty-sec-inthispart oftheir education, that we

parative equality. official bond, is that he was sick and not

2. It is not a sufficient excuse for a able to perform a duty voluntarily as

can only regret that instruction in the

Be it enacted by the Senate and House of use of the voice, is not made an impera

false affidavit that a party legally resumed.

sponsible had been advised by counsel

Representatives of the United States of Amer

If sickness could be relied upon as ica in Congress assembled , That section tive instead of a voluntary feature of

to make the affidavit.
defense toan action in any casebrought twelve of said act be, and the same is, the Law Course . Prof. Elias Colbert,

upon an officialbond of a constable for hereby, amended , as follows: After the the renowned Statistician , Commercial

THE GENERAL JURY SYSTEM . a failure to discharge a duty resulting in word " " committed ” ir: line forty -four, Editor of the

Among the so called improvements in loss, the constable in this case bas,in insert : Provided also,That no volunta:

ribune, Scientist, Author

our judgment, entirely failed to establish ry assignmentby a debtor or debtors of and Astronomer, Director of the Dear

Western Statesis the abolition of the a state of facts which can shield him and all his or theirp
roperty,heretofore or born Observatory, is not only one of the

his sureties from an action .

grand jury , and some of the reformers in
hereafter made in good faith for the ben- most versatile men in this country, but

other States are crying out against this execution, why did henot notify appel. and withoutcreating any preference,and

If he was sick and unable to serve the efit of all his or their creditors, ratably one whose thoroughness in each of the

institution as an unnecessary and ex

pensive part of our method of adminis

lant or thejustice who issued it, sothat valid according to the law of theState branches to which his versatility ex

tering penaljustice. There is no doubt other constable ,and thus save the debt ? of his or their being subsequently adju .. sented to teach Short- hand or Phonog
it could be placed in the hands of some where made,shall of itself, in the event tends, is unquestioned.

He has con

beforethe grand inquestaddssomewhat ty from three to four days; if theconsta in voluntary bankruptcy,be a bar to theraphy,of whichheistheoldestand

to the cost of the proceeding,and may, blewas sick ,when the defendant in the discharge of such debtor or debtors. probably most perfect master connected

perhaps, delay somewhat the events execution firstcamein the county with Thatsection fifty-one hundred and eight with journalism . Every student at law
known as conviction and sentence. the property, there was ample time for ofthe RevisedStatutes is hereby amend in this age, should learn short-band. It

Probably where the evidenceon the part him to have sent the execution to a con

of the prosecution is conclusive and eas
ed so as to read as follows: At any time

ily gotten at, the necessity ofhaving the but the constable did nothing but qui theadjudication of bankruptcy, or ifno student, and furnishes him with an art

stable in goodhealth, and had itlevied, after the expiration of six months from adds to the value of his services while a

witnesses give in their testimony two or etly remained at bishomefor three or debts had been proved against the bank- of immeasurable importance to his fu
threetimes operates oppressively, and four days,when theproperty was within rupt, or if no assets have come to the
there would be much time and trouble

ture as a lawyer.

two miles of his residence, and permit- hands ofthe assignee, at any time after

saved if oneappearance only of witnesses ted thedefendant in execution to come the expiration of sixty days and before

was necessary. Yet, in those instances and go with the property as he saw fit. the final diposition ofthe cause,thebank
Perhaps the feature which will attract

where there is much doubt,an impartial Such conduct onthe part of an officer ruptmay applyto the court for a dis as much attention as any other is the
examination by a jury of theprosecutor's entrusted with the business of the pub- charge from his debts. This section extended course of lectures by members
evidence is of benefit both to the public lic cannotbe sanctioned or sustained .

and to the accused individual ; to the
shall apply in all cases heretofore or of the bar, so extended as to indicate

But we cannot hold that sickness of a hereafter commenced.

public by enabling it to dispose prompt- constable will relieve him and his sure

ly of uncertain cases, so that they do not ties from duties implied by law .

Approved, July 26, 1876. Department that the college is backed by a very

clog up the criminal calendar, and to the

of State, Aug. 5, 1876. A true copy. unanimous approval on the part of the

individual by saving him from the hu .
In the case of the People et . al . v .

S. A. BROWN. bar. The course will comprise one lee

miliation ofa public trial where there is Palmer, 46 III . , 398, which was an action ture each day , for five days in the week,

no prima facie case against him . The brought against a sheriff and his sure
The London Law Times says : Infants during the first two termsof the college

grand jury is an inherent part of the ties upon the official bond of the sheriff
a troublesome class in the commu

common -law system , and it has for cen

turies answered a good purpose. It may property of defendant, it was said :

occasionally prove an obstacle to the

It is a safe ruletohold that a sheriff The law relatingto them willprobably which an average of five will be given

speedy punishment of crime, but we failing to levy on personal property in bave another illustration from a case by each of the following 25 lawyers,

tried on the 21st instant,on the Western among others, viz .: Atty . - Gen . James K.

think it more often proves one to malic : the possession of the defendant, can on

ious prosecution .The penal system of ly discharge himself from liability by Circuit,before Baron Amphlett and a Edsall, of Dixon ; Hon . Lyman Trum

the common lawhasmanydefectswhich showing the property was not subjectto common jury. We refer to the case of
Mitchell v. France,which was an action bull , Leonard Swett, John Van Arman,

it is the duty of legislation to remove ,

but we cannot thinkthe grand jury is one

The onus is upon the officer. While , it on a bill of exchange given by the de. John M.Jewett, Obadiah Jackson , John

of them . In the prosecutionof those is true,the defense reliedupon in that fendant, when an infant, for thevalue of Borden , George Gardner, Joseph M.

accused of crime, too much care cannot

case was not sickness,yet the reasoning ahorse. For the last fifteen months of Bailey, of Freeport: Wm . Barge, late of

be taken that an unjust convictionbe will apply with as much force andeffect his minority , the defendant, whocame
Dixon , now ofChicago ; Emory A. Storrs,

not bad,and a public trial for a felony if the excuse relied upon there hadbeen ofage in January last, had been in re
ought not to be undertaken unless there the same as set up to defeat this action . ceipt of £ 1,500 a year. Wbilst staying Elliott Anthony, Judge John A.Jameson,

is prima facie evidence enough to satisfy

If a sheriff cannot on account of sick : at Penzance, in Jan. , 1875, he bought a I. N. Stiles, Thos. Dent, Chas. H. Reed,

hunterfor 100 guineas ,and paid for it by James L. High , C. C. Bonney , M. F. Tu

twelve men that the charge is probably him by law ,hemust provide a sufficient the bill in question. The juryfouna ley,Marshall D. Ewell,Edward Roby,true. number of deputies, so that the business that the hunter was a necessary for a
It would seem by the above, which we will notbe neglected or leftundone ;so, person in the position of the defendant. R. H. Forrester, James P. Root, and Geo.

Under the term “ necessaries ” are in. W. Kretzinger. The course of upward

take from the Albany Law Journal, that takenwith sickness and unabletodis- cluded manythings that would be ex of 70 lectures given last year by mem

be

thatable publicatiɔn isnot in favorof chargetheduties of his office,heshould word. A law the expression isa rela bers of the bar notonly indicated the

abolishing the Grand Jury . We are resign or pass the business into the tive one,and must be construed with lively interest felt by the bar in thesuc

among those who believe that theGrand handsofother like officers who canprop: reference to the infant's age and position . cess of this institution, but pointed out

Jurymay be abolished , without any in

erly attend to the business so that loss

will not follow .
Thus,livery for a servant has been held certain advantages in such a course of

jury to the prompt and efficient admin
Public policy requires that an officer to be necessary in the case of an infant

istration of criminaļlaw. Allthat should elected or chosen to fill officialposition, captain , and an infant volunteer has lectures over any that could be given by

be accomplished by the grand jury in shouldbe heldto a strict performance of beenheld liable forhis uniform (Coates a single lecturer however experienced

;
v. Wilson , 5 Esp ., 152) ; and in a recent in the art. The course renders the stu :

the-way of indicting persons charged to in no othermannercan the lawsbe case ( Hillv. Arbon , 34 L. T;Rep. N.S., dents personally acquainted with many

have committed crime, can as readily properly enforced , and the rights of the 125),a pair ofspurs, a suit ofhorsebe done on a preliminary examination people preserved! As the sickness of clothing,a breastplate,andsetof best leading members of the bar, and with

before a committingmagistrate or judge.the constable was no defense tothe ac- plated harness, supplied toaman nearly their mode of speaking, thinking , and

It is probably true that there would not tion broughtupon the official bond , the twenty-one, whomanageda farm for his acting . The lectures are often full of

beasmany persons held to answer for evidence of sickness was improperly ad- father, were considered necessaries. Incrime, but it is undoubledly true that mitted ,and the instructions of thecourt all these cases the question is ,as stated personal reminiscences , from the expe

there would bea larger proportion of the upon this question given for appellees, byWilles, J. in Ryder v . Wombwell

, rience at the bar, of the lecturers, and

as often relate to a class of topics not
persons held, finally convicted. We do were erroneous, for which the judgment whether it is so necessary, for the pur

believe that beforea person is committed willbe reversed and thecause remanded . pose ofmaintaining himself in his sta- dwelt upon in the elementary treatises.

tion, that he should have these articles, Instead of consisting of mere definitions

to prison , there to remain for weeks and
Reversed and remanded.

sometimes months, he should have an DICKEY, J. -While I concur in the as to bring them within the exception

opportunity, at least, toshowthat he is judgment, it is my opinion that the rule, under which an infant may pledge his and elementary outlines, which the stu

credit for them as necessaries . dent has already found in better form

not guilty of the crime with which he is that illness cannot excuse the non-per
in his text books, they are diversified ,charged . Under the Grand Jury sys- formance of an official act enjoined, is

tem , how many men who were entirely laid down too broadly in this opinion,
pungent, practical and pointed , and full

innocent of the crime with which they and needs qualification. In my view of
THE COLLEGE OF LAW . of a kind of instruction which the stu

were charged,because they wereunable to the law it will not do to hold that no
The Union College of Law announces dent could not obtain elsewhere except

get bail, have remained in jail months, illness, however extreme, can excuse an
and sometimes years, awaiting trial officer for any such omission . The law for the coming year, several new fea- by ex perience. This course of lectures

who , if they could have met their accu . does not require the performance of im . tures of interest. James L. High , Esq . , will be opened by Hon . Leonard Swett,

sers face to face, on a preliminary exam- possible acts.
who is now one of the most successful on Monday , Sept. 18. The examination

Scott, C. J.-I concur with Mr. Justice
ination ,would have been able to have

and widely read of American writers on
of students from law offices for admis

removed all suspicion, and sbownthat Dickey.

Moore & WARNER, for appellant.
the charges were made through malice,

occur on theequity topics, will assume the Professor sion to the senior class

and without foundation .

DONAHUE & KEELY, for appellees. ship of Equity . The selection is a par . 15th and 16th of September.

levy."
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WILLIAM WATSON and WILLIAM G. TOWNLEY.

WHAT TIME

whatesuch final

sive ; and the said goods, wares, and of 1846, and it made a large addition to and forty sections. No title to any great

CHICAGO, SEPTEMBER 2 , 1876 .
merchandise shall be liable to duty or the list of articles entirely exempt from er quantity passed from the State. In

exempted therefrom accordingly, any duty . The list of additional articles ex- allowing one hundred and twenty sec

act of Congress to the contrary notwith empted is extended at large in the act, tions for each line to be disposed of be

standing, unless suit shall be brought and occupies the greater part of it. The fore the construction of any part of the

The Courts. within thirty days after such decision for last section then enacts, that on the en- road , Congress interded to furnish aid

any duties that may have been paid, or try of any goods imported after the first for such preliminary work as is required

SUPREME COURT OF THE UNITED may thereafterbe paid on saidgoods, or of July thennext, the decision ofthe in allsimilar undertakings. Wedonot

within thirty days after the duties shall collector as to their liability to duty or ex- understand that the complainant con
SLATES.

have been paid in cases where such goods emption therefrom shall be final and con- tends that the company acquired an in

No. 207. - OCTOBER TERM, 1875.
shall be in bond . ” — 11 Stats. at Large, clusive, etc., unless the importer or con terest in any other lands than the one

195. signee, etc.,'shall, within ten days after hundred and twenty sections for each of
HIRAM BARNEY, Collector of the Port of New

On examination of the various acts of such entry, give notice to the collector its roads.

York , Plaintiff in Error,
Congress relating to claims for over- in writing, of his dissatisfaction , etc. In July of that year, the lines of the

charge of duties on imported goods, we See Act, 11 Stat., 195. Now, the question two roads were definitely surveyed and

In Error to the Circuit Court of the United States are satisfied that the act of 1857 above whether goods imported were or were located to the extent of the grading sub

for the Southern District of New York. quoted had no application to this case ; not on the free list, and exempt from sequently made, and maps of the surveys

PAYING DUTIES UNDER PROTEST - WITHIN but that the case wasgovernedby an act any duty at all, could andnecessarily were filed in theGeneral Land Office at

NOTICE OF DISSATISFAC passed on the 26th of February, 1845. would be decided on their entry , and Washington . But it does not appear

TION TO BE GIVEN WITHIN WHAT TIME 5 Stat. , 727 . need not await any ascertainment or that any other work for the constructionAPPEAL MAY BE TAKEN FROM DECISION

OF COLLECTOR . To make this more apparent it will be liquidation of the amount . Hence it of either of the roads was done during

necessary briefly to advert to the history was required that the notice of dissatis. the year.

Mr. Justice BRADLEY delivered the of the laws on this subject. faction should be made within ten days The Territory of Minnesota became a

opinion of the court.
Thecase of Elliott v. Swartwout, 10 after such entry, and the requirement, State in October, 1857, and was admitted

This was a suit brought by the defend- Pet. , 137, decided in 1836, affirmed the on this view of the act,wasa reasonable into the Union in May, 1858. Its Con

ants in error against the collector of cus- principle which had been established by one. The act does not in terms, nor by stitution prohibited the loan of the State

toms, atNew York, to recover certain previous authorities, that money paid to implication, repealthe act of 1845. That credit in aid of any corporation ; but the

duties alleged to have been overcharged a collector for duties illegally demanded, act still furnished theruie to be observed first legislature assembled under it, being

upon certain goodsimported in Decem- if paid under compulsion in order to get if the importer,admitting that the goods desirous of expediting ihe construction

ber, 1863. The plaintiffs claimed that possession of the party's goods,orto pre were duiiable, questioned the rate and of the lines of road , in aid of which the

they were " flannels,” dutiable at only 35 vent their being seized for the duties, amount of duties to bepaid. Inmost congressionalgrant was made, proposed

per cent. ad valorem; the collector beld may be recovered against the officer in cases the amount, and in many cases the in March , 1858, an amendment to the

them to belong to a particular class of an action at common law , provided the rate , could not be ascertained , until after Constitution, removing this prohibition

goods which were subject to an addi. payment be made under protest and with examination and appraisement; and so far as the four companies named in

tional specific duty of 18 cents per pound. full notice of the intent to sue, so that hence, a limitation to ten days from the the act of May 22d , 1857, were concerned .

As the quantity of goods was 7,984 the officer may protect himself by retain- time of entry would often , perhaps gen- The amendment was submitted to the

pounds, the difference was $1,437.12. ing the money in his possession ; but erally, deprive the party of any remedy people, and on the 15th of April, of the

For this amount, with interest , the that a payment voluntarily made with at all." same year, was adopted. It provided,

plaintiffs brought the suit . out such protest cannot be recovered The question in the case , therefore, first, for the issue of bonds of the State

The goods in question were part of a back. The embarrassments which en really was, whether the importers made to the railroad companies ; second, for

large invoice entered on the 24th of De- sued in consequence of the large amount their protest in accordance with the act taking from them security for the pay

cember. 1863 , on which day the sum of of dutieswithheld from the public treas of 1845, namely, at or before paying the ment ofthe interest, and against loss on

$ 8,840.93 was paid on account. The en- ury by Mr. Swartwout, the defendantin duties complained of. It is not denied the bonds thus issued ; and, third, for a

try wasnot liquidated until the early that case, induced the passage of an act that they did this so far as relates to the forfeiture of the lands and franchises of

part of March, 1864, whenan additional in 1839 (5 Stat , 348, sect. 2), which re- additional charge of $ 1,182.72. But they the companies in case certain portions

sum of $ 1,182.71 was demanded. To quired all duties collected to be paid into claim a return of more than this, and, of their respective roads were not com

this the plaintiffs demurred as it was the treasury without regard to claimsfor under the charge of the court, they ob- pleted within prescribed periods.

based on the aforesaid charge of 18 çents overcharge, and deprived the party of tained a verdict for nearly double this 1st. The bonds were issued to each of

per pound in addition to the ad valorem an action at law, by giving bim the spe- amount, which would include some por. the four companies, bearing interest at

duty on the goods in question . cific remedy of anappealto the Secre- tion of the money paid by them without the rate of seven per sent. per annum,

The questions arising at the trial, as to tary of the Treasury. This was held to protest whenthegoods were first en payable semi - annually in the city of

the character and dutiability of the be the effect of the act, although not its iered. This was erroneous. New York , to an amount not exceeding

goods referred to, and the evidence express terms, as may be seen by a ref The judgment must be reversed and twelve hundred and fifty thousand dol.

proper to decide the same, are not of erence to the case of Cary v. Curtis, re the cause remanded with directions to lars , in installments of one hundred thou

sufficient importance to demand special ported in 3rd Howard , 236. In 1845 the award a venire de novo. sand dollars, as often as any ten miles of

consideration. The principle question right of action was restored by an act its road was ready for placing the super

below , and that which has been most. passed to explain the act of 1839. It de SUPREME COURT OF THE UNITED structure thereon, and an additional in
discussed in this court, is, whether the clared that nothing contained in this act stallment of the same amount as often as

STATES.

plaintiffs gave timely and sufficient no should be construed to take away the
that number of miles of the road was

tice of protest and dissatisfaction with right of any person who should pay

No. 190. - OCTOBER TERM , 1875.
fully completed and the cars were run

the decision of the collector. money for duties under protest in order ning thereon, until the whole amount

No objection was made until the addi- to obtain goods importedby him, which THE ST. PAUL AND SIOUX CITY RAILROAD COMPA : authorized was issued . The bonds were

tional amount was demanded in March, duties were not authorized or payable, NY, THE SOUTHERN MINNESOTA RAILROAD COM | to be denominated Minnesota State rail.

1864. The import entry was endorsed in part or in whole, by law, to maintain
PANY, A. P. MANN,S.B. RUGGLES, W.R.Mar- road bonds ; they were to be signed by

with the followingmemorandum : “ Liq . an action at law to ascertain and try the
SHALL , C. SHEFFER, T. A. SCOTT, H. D. HALL, G.

uidated and notified importer, Mar.11, validityofsuchdemandandpayment, Appeal from the Circuit Court of the United Statesfor the seal oftheState ;theyweretobeis

I. SENEY, and J. A. STEWART. the governor, countersigned andregis.

tered by the treasurer, and sealed with

1864." The additional duty was paid and to bave a right to a trial by jury ac the District of Minnesota .

and a formal protest in writing was cording to the due course of law ; but it sued in denominations not exceeding
,

served bythe plaintiffs on the 24th of required the protest to be made in writ- ing certain lands to the territory of Minnesota, one thousanddollars, payable to the or
March , 1864. In the meantime the im- ing, and signed by the claimant, at or forthe purpose of aiding in the construction of der of the company to whom issued ,

porters had appealed to the Secretary of before the payment of the duties, set- severallines of railroad between different points transferable by endorsement ofthe pres

the Treasury ,and had obtained his de ting forth distinctly and specifically the advance at its construction,az sale oronehundred ident ofthe company, and redeemable
cision ,dated the 21st of March , affirming grounds of objection to the payment and twenty sections; no further disposition of at any time after ten and before the ex
that of the collector.

thereof. Act of Feb. 26, 1845 , 6 Stat., the land along either road was allowed, exceptas piration oftwenty-five years from their

The defendant insisted that this pro . 727. This act was never repealed until miles .
the road was completed in divisions of twenty date ; and for the paymentof their inter

test was too late ; that it should have the passage of the act to increase duties 2.Where land is conveyed to the State by a est and the redemption of their princi

been made within ten days from the en on imports ,approved June 30th,1864, corporation as indemnity against losses on her pal thefaith and credit ofthe Stalewere

try of the liquidation on the import by the 14th section of which ( 13 Stat., ty for the application of the land to the payment pledged .

entry. But thecourt allowed the plain 214 ) it was enacted that on the entry of of the bonds which can be enforced against the 2d. The security to be taken for the

tiffs to prove that the liquidation was any vessel, or of anygoods, the decision state, and her grantees take the property dis- payment of the interest on the bonds
really completed before the 11th of ofthe collector as to therate andamount charged of any claim ofthebondholders. received by each company, was to con

March , and that within ten days after its of the duties, both on the tonnage of Mr. Justice Field delivered the opin . sist of an instrument pledging the net

completion a written notice of dissatis- the vessel, and on the goods, should be ion of the court. profits of its road, and the security

faction, different from the formal pro- final and conclusive, unless the owner The aintiff is the holder of bondsof against loss on the bonds was to consist

test, was given to the collector. To this or consignee should, within ten days the State of Minnesota, amounting to of a conveyance to the State of the first

the defendant excepted . The jury ren after the ascertainment and liquidation half a million of dollars, and seeks to two hundred and forty sections of land,

dered a verdict for $ 2,235.72, being the of the duties, give notice in writing to charge certain lands in the possession of free from prior incumbrances,which the

whole amount demanded with interest. the collector, on each entry, if dissatis the defendant railroad companies with company was or might be authorized to

It is assumed in the argument and fied with his decision , setting forth dis . their payment. The bonds were issued sell ; and a transfer to the treasurer of

seems to have been assumed at the trial , tinctly and specifically the grounds of in 1859, to the Southern Minnesota Rail- the State of an amount of first mortgage

that the case was governed by the actof objection, and should appeal to the Sec- road Company, under the authority of bonds on the roads, lands, and franchi

March 3rd, 1857,( i1 Stat., 195,) by the retary of the Treasury within thirty the constitutional amendment of April, sesofthe company corresponding in

5th section of which it was provided, days after such ascertainment and liqui- 1858. That company wasone of the four amount to the State bonds issued to it.

“That on the entry of any goods, wares, dation ; and unless suit should be brought companies to which theTerritory of Thedelivery of the first mortgage bonds

and merchandise imported on and after within ninety days after the secretary's Minnesota, on the 22d of May, 1857, necessarily implied the execution of a

the 1st day of July aforesaid, the deciso decision . This act supplied the act of granted the lands obtained by the act of mortgage or deed of trust for their pay

ion of the collector of the customs at the 1845, and repealed it by implication. Congress ofMarch 3d ofthat year.The ment. In case either company madede

portof importation and entry,as to their But it was not in force when the goods grant ofthe State was made in express fault in the payment of the interestor

liability to duty or exemption there in question in this case were imported. terms, subject to the provisions of the principal of the bonds issued to it by the

from , shall be final and conclusive Therefore, the proceedings in this case act of Congress, and would have been governor, no more State bonds were to

against the owner, importer, consignee, were subject to the regulations of the act thus subject without any declaration to be thereafter issued to that company,

or agent of any such goods, wares, and of 1845, which required the protest to be that effect. The act of Congress only and the governor was to proceed to sell,

merchandise, unless the owner, import- made at or before the payment of the authorized a sale of one hundred and in such manner as might be prescribed

er, consignee, or agent shall within ten duties alleged to be illegal. twenty sections for each road in advance by law, its bonds, or the lands held in

days after such entry, give notice to the The act of 1857, which was erroneously of its construction.Any further dispo- trust, or require a foreclosure of the

collector, in writing,of his dissatisfac- supposed to govern the case, did notre- sition of the land along either road ,was mortgage executed by the company to

tion with such decision, setting forth late to a decision upon the rate and allowed only as the road was completed secure its bonds .

therein , distinctly, and specifically , his amount of the duties to be charged; but in divisions of twenty miles. 3d. Each company which accepted

grounds of objection thereto, and shall to the decision of the collector whether The Southern Minnesota Railroad the bonds of the State was required, as a

within thirty days after the date of such the goods were on the free list or not. Company was authorized to construct condition thereof, to complete not less

decision , appeal therefrom to the Secre- Thisact was passed for the purpose of two of the lines mentioned in the act of than fifty miles of its road on or before

SELAH CHAMBERLAIN
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the expiration of the year 1861,and not structed and equipped one hundred and could not be enforced at all , and not be ercise of its authority by the proceedings of a

less than one hundred miles before the sixty-seven miles of its road , at an ex . ing a specific lien upon the property , Federal Court against its officer.- [ED. LEGAL

year 1864, and four- fifths of the entire penditure of five millions ofdollars ; and cannot be enforced against the State's

length of its road before the year 1866 ; the St. Paul and Sioux City Railroad grantees .
RYAN, C. J.-The facts of this case were

and the amendment declared that any Compauy had constructed and equipped Where property passes to the State, discussed at the Bar, on the motion to

failure on the part of the company to one hundred and seventy miles of its subject to a specific lienor trustcreated' quash the alternative writ. But as some

complete the numberofmiles of its road road, at an expenditure of three millions by law orcontract, such lien or trust of them did not then appear of record ,

in the manner and within the several of dollars . may be enforced by the courts, when
we refrained from any expression of

times thus prescribed , should forfeit to Upon the completion of ten miles of ever the property comes under their ju- opinion in overruling the motion. All

the State all the rights,title andinterest its road eachcompanyreceived from the risdiction and control. Thus, if proper- the material facts are now before us for

of any kind whatsoever, in and to any governor, pursuant to the provisionsof ty held bythe government, covered by a final adjudication.
lands granted by the act of May 22d , the act, a deed in fee simple of one hun mortgage of the original owner, should It appears by the return that the li .

1857, together with the franchises con dred and twenty sections of land apper. betransferredtoanindividual, theju. censeofthe Insurance Company in

nected with the same,not pertaining to taining to its road, to which the State risdictionofthe court toenforcethe forcewhen these proceedingswere com

the portion of the road then constructed. was entitled under the congressional mortgagewould attach, asitexisted pre menced,expired by limitationpending

TheSouthern MinnesotaRailroad grant,andthebonds of theoriginal vious to the acquisition of the govern the alternative writ; andthatsome

Company accepted theamendment and Minnesota company transferred to the ment. (The Siren , 7 Wallace, 158,159.) three days after the motion to quash the

executed the pledge of net profits and treasurer of the State were cancelled. But where the property is not affected alternative writ wasdenied , the respon .

the conveyance of the two hundred and Pending these proceedings the bonds by any specific lien or trust in the hands dent renewed the license for another

forty sections required. It also execut. of the State in the hands of the com of the State , her transfer will pass an un year. His doing so, under the circum

ed a deed of trust upon its roads and all plainant remained unpaid , and they are encumbered estate.
stances, may have been an act of ques.

its lands and franchises to secure its first still unpaid . The faith of the State, sol . But aside from this consideration , tionable propriety. But the fact itself is

mortgage bonds, to be transferred to the emnly pledged for the payment of both which of itself is a sufficient answerto immaterial here, because it was agreed

treasurer when State bonds were re- principal and interest, has never been the present suit, the long delay of the by counsel, if it were otherwise doubt

ceived . It then entered upon the con- kept.Sofarfrom keeping it,the State complainant in asserting any claim to ful, that if a peremptory writ should be

struction ofitsroadsand contracted asearly as November,1860, adopted an the lands in controversy, whilst the de granted, it should cover any subsisting

with the plaintiff to grade and prepare amendment to its constitution probibit: fendants were constructing, ata vast ex license issued bythe respondent to the

the roadbeds for the superstructure. ing any law, which levied a tax or made penditure of labor and money, their rail. Insurance Company .
During that and the following year, 1859, other provision for such payment,from roads, deprives his suit of favorable con . The motion to quash the alternative

thirty-seven and a half miles of one of taking effect until the same had been sideration . It doesnot appear that for writwas argued forthe respondent by
the roads and twentymilesof the other submitted to a vote of the peopleand twelveyears after the abandonment of the Attorney-General. The demurrer to

road ,were thus graded bytheplaintiff. been adopted bythem. Thisprohibi- work by theoriginalMinnesotacompa: thereturn was argued for the respon

Asoften as anyten miles of either of the tion, if nota violation of the State's ny on the roads,the grading of which it dent bythe learneil counsel who repre

roads were ready for the superstructure, pledge, conflicts with its spirit .The commenced,he set up any claim such as sented the Insurance Company in the

the governorissued to the company bondsissued are legal obligations; the is advanced in this suit. On the contra Federal Court,and a brief was afterward

bonds of the State to theamountof one State is boundby every consideration of ry, it is abundantlyestablished that in submitted on his behalf bytheAttor

these bonds,amountingto halfa million she amenable to the tribunalsof the the legislature the adoption of measures raisedfor the respondentbythe differ

of dollars,were transferred to the plain country, as private individualsare, no for the construction ofthe roads,which ent counsel, which will be consideredin

tiff for his work in grading the roads, court of justice would with hold its judg. involved an appropriation by the State proper order .

and are still held by him . They were ment against her in an action for their for that purpose of the lands in contro
I. It was stated by the Attorney Gen

indorsed by the president of the com- enforcement. versy ; and that after thenew companies eral that the suit of the relator against

pany with a waiver of presentment, de The complainant, under these circum- were organized, and the lands were the Insurance Company had been set

mand , and notice. stances, finding no relief from the granted to them , he urged them to pro- tled ; that the relator has no further in

An act of the legislaturepassed onthe pledged faith ofthe State, and unableto ceed withtheenterprises, knowing that terest in the question ,and therefore no

12th of August, 1858, required the first pursue any remedies at law against her upon those lands they relied to carry on
further right to the writ. The fact does

mortgage bonds of the company tobe on the bonds, seeks to charge with their theworks . Underthesecircumstances, not appear of record , but it is immate

transferred to thetreasurer,tobe drawn paymentthe two hundred and forty itwould be manifestiy inequitable and rial.

so that the interest and principal should sections mortgaged by the company un- unjust to grant his prayer.
So far as the private right of the rela

mature sixty days before the maturity der the amendment of 1858 and pur The conclusion we have reached, ren
tor is concerned , it is now well settled

of theinterestand principal oftheState chased by the State under the foreclos dersitunnecessary to consider theeffect thatthiscourt wouldnotassume origi

bonds, and asthe bonds of the company ure of the mortgage,andnow held by ofthe alleged forfeiture,declared bythe naljurisdiction to enforceit Attorney.

offered were accepted , we assume that the defendant railroad companies.

they were so drawn. The act also pro

State, upon the interest of the company | General v. R. R. Co.s, 35 Wis., 425 ; At

The position of the complainant is , in the lands. torney - General v. Eau Claire, 37 Wis. ,

vided for the foreclosure of the mort- that notwithstanding the form of the Decree affirmed . 310 ; State v. Baker, 38 Wis. , 71 ; State v.

gage or deed of trust whenever default contract , the original company was in
Supervisors, Ib ., 554. But, as it is said

was made in the payment of either in- fact the principal debtor, and the State ThrougII the courtesy of L. S. Dixon, in Attorney General v. Railroad Co. ,

terest or principal . its surety , and thatas the creditor to be late Chief Justice of the Supreme Court ". In a government like ours, public

The company never completed any paid ,he isentitled to havethe securities of Wisconsin, and now of the law firm of rights of the State and private rights of

partmfreither of itsroads,anddid noth- taken by the Stateapplied to thepay: Dixon, Hooker,Weggs & Noyes, of Mil- citizens often meet,andmay well bein

and it made default in the payment of the one hundred and twenty sections for waukee, we have received the following be in the exercise of the original juris

the interest maturing upon the State each road,which the company was au- opinion :
diction of the court. The prerogative

bonds, and also in the payment ofthe thorized to construct,became its proper- SUPREME COURT OF WISCONSIN . writs can issue only at the suitof the

interest aceruing on its first mortgage ty by the act of May 22d, 1857 ; thatthe Tue State ex rei A. J. DRAKEv. PETER DOYLE, State,ortheAttorneyGeneral in the

bonds. The governor thereupon pro. subsequent interest of the State under
Secretary of State .

ceeded under the above act, and an act the trust deed and mortgagewasonly THE JURISDICTION AND CONTROL OF THE relation of a privateperson, and may in

passed on the 6th of March , 1860, and the right tohold them as security against
FEDERAL COURTS OVER THE STATES BY volve private right." And the question

procured a foreclosure of the mortgage loss upon its bonds ; that this interest POWER OF THE SUPREME COURT TO COM- before us is notupon the privateright of

of the company, and the roads, lands, was not changed by the foreclosure of

PEL THE SECRETARY OF STATE TO RE the relator, and is independent of the

and franchises which it covered were the mortgage and purchase of the State
VOKE A LICENSE ISSUED TO A FOREIGN accident that there is a relator in the

soldpursuant to its provisions, andat atthesale ;andthatthelands passed to 1. FOREIGN INSURANCE COYPANY -Save by the case . The question on which the exer.

thesale were purchased by the State. the defendant railroad companies with voluntary license ofthe State,a foreign insurance cise of jurisdiction here mustturn is,

This purchase took place in October. notice that they were thus held by the companyestateorientere stateacest on tots Fansiness whether thesubjectmatter of thewrit

1860, and the necessary conveyances State.
cense to it on the condition , instantly revocable is one quod a statum reipublicæ pertinet ;

were made to the State . From that time The general doctrine, that a creditor upon condition broken The insurance company one affecting the sovereignty of the State,

until the 4th of March , 1864, the State has a right to claim the benefit of a se

held the property, lands andfranchises curity given byhis debtor to a surety out the State

withstanding, to act under the license through its franchises or prerogatives.” Atty.

Here is a direct and approximate Genl . v. Eau Claire. And on this ques

thus acquired. During this period , it for thelatter's indemnity, and which interest of the State, and raising a contingency tion thereappears to us to be no room

made repeated efforts to induce other may be used if necessary for the pay : serve theprerogatives of theState in its sovereign

parties to undertakethe enterprisesand ment of the debt, is not questioned. character.
Save by the voluntary license of the

carry them to completion, but without The security in such case is in the nature
2. THE STATUTE - DUTY OF SECRETARY.- The State , the Insurance Company has no

success. of trust property, and the right of the of state the imperative duty of revoking the li right to carry on its business within the

On the 4th of March, 1864, the legis creditor arises from the
natural justice cense ofthe insurance company, upon condition State. The State sees fit to grant a li.

laturepassedan act by which two new of allowinghim to have applied tothe brokenand prohibitsa renewa of the license for cense to it, upon condition , instantly re.

companies were organized :one, with discharge of his demand the property license may be revoked without notice.

vocable upon condition broken . The

thesamename as theoriginal company, deposited with the surety for that pur 3. JUDICIAL POWERS.-- That the duty of revoca Insurance Company the condi

The Southern Minnesota Railroad Com- pose if required by the default of the tion does notimpose judicialpowers upon the tion,butclaims the right, notwithstand

pany ; and the other , by the nameof the principal . In this case the deed and 4. THE CONDITION — The Federal Constitu- ing, to act under the license throughout

Minnesota Valley Railroad Company. mortgage to the State were not intended tion. – Thatthe statute of the state prescribing the State;claimsthat the condition is

Thename of this latter company was to create a trustinfavoroftheholders the condition upon which licensesshallbe grant void , and that thelicense istherefore

afterwards changed to that of St. Paul of her own bonds. The State was pri.

and Sioux City Railroad Company .

5. UNCONSTITUTIONAL STATUTE .- Tnat it is the independent of the condition on which

marily liable to the bondholders; and it settled doctrineofthe Wisconsin Supreme court, it was granted. And it assumes to carry

To the companiesthusorganized the was onlyas betweenherand the com- thatifit be unconstitutional, the whole statute on its business throughout the State,

legislature granted, subjecttocertain panythat the relation of principal and authorizing Licenses to foreign insurancecompa under the license, in defiance of the

conditions, all the property, rights,and surety existed . It may be doubted 1:6 . INJUNCTION BY FEDERAL Court.- The court condition . Here is very plainly a direct

franchises of the original company, whether the bondholders could call upon considers the effect of an injunction issued by a andproximate interest of theState,af

which the State had acquired, “ free from the company in any, event. The in- from revoking a license.

fecting the State at large, in some of its

all claims and liens;" those which ap- dorsement made by the president sim
SUIT IN FEDERAL COURT AGAINST STATE OF- prerogatives, and raising a contingency

pertained to one of the lines were grant- ply transferred the bonds; it was not

ed to the new Southern MinnesotaRail- the act of the company . Be that as it holds that where a suit is prosecuted in a Fed

of the SupremeCourt of the United States,and requiring the interposition of this court

to preserve the prerogatives of the State

roadCompany; those which appertained may,whatever right the plaintiffhad to eral Court,by a private party,againsta State offi. in its sovereign character. Atty . - Genl .

to the other line were granted to the compel the application of the landsre:
v. Eau Claire.

Minnesota Valley Railroad Company, ceived by the State to the payment of havean interest or liability in thesubject mat
The statute of the State devolves upon

now the St. Paul and Sioux City Railroad the bonds held by him , it was one rest
ter, upon which the jurisdiction of the court can the respondent the imperative duty of

Company. The conditions annexed to ing in equity only. It was not a legal
8. WhenState the REAL PARTY . – That when revoking the license of the Insurance

the grants were complied with and the right arising out of any positive law or such a suit is prosecuted against a State oficer. Company, upon condition broken , and

grants accepted. These new companies any agreement of the parties. It did having no such interest or liability in his official prohibits a renewal of the license for

soonafterwards commenced the con- not create any lien which attached to state is the real defendantwithin the prohibition the statute so far isvoid , and wholly

three years . The respondent claims that

struction of their respective roads, and and followed the property. It was a

had, at thecommencement of this suit, right to be enforced,if at all, only by a 9. THE FEDERAL Court no POWERTO BIND disregards it. Upon conditionbroken , he

nearly completed them . The Southern court of chancery against the surety review thevarious decisions upon the subject, refuses to revoke the ubsisting license

MinnesotaRailroadCompany had con. But the State beingthesurety here,it andholdsthat the state is not bound in theex
of theInsurance Company, and upon its

INSURANCE COMPANY.

cer, in which the State has a direct interest, but

cannot be made a party, the officer himself must

attach .
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expiration, renews it . Whether the re move causes against them from the State Having held the rule to be otherwise lute right to annex any condition to

spondent be right or wrong in his view, to the Federal courts . applicable to the agreement of the In them , the State may exact agreements

and that is for this court and not for him In Morse v . Ins. Co., 30 Wis. , 496, the surance Company , the opinion proceeds morally although not legally binding on

to determine, it is very certain that it Insurance Company bad, in violation of to inquire, whether the agreement gains the licenses. It may be presumed there

concerns the State at large, that one of its agreement, petitioned the State court validity from the statute of the State re- is some sense of decency even among

its principal officers executes his office to remove the cause from the State to quiring it ; and holds that it does not , corporations. It may be presumed that

in positive and deliberate disregard of a the Federal Court,underthe Act of Con because the right of removalis given by not every insurance company will volun

public statute defining its duties. gress. This court held the agreement to the Constitution and laws of the United tarily make such an agreement, as a con

Such a case, when presented , is one be a valid relinquishment of the right of States, and'therefore themajority of that dition of a voluntary and advantageous

eminently calling for the exercise ofour such removal , obligatory upon the Insu- court reversed the judgment of this license, and then deliberately violate it,

original jurisdiction ; one, with or with - rance Company, and gave judgment court, on the ground that the petition to even with the sanction of the Supreme

out a relator , eminently fit to be pre against it. The judgment of this court remove the cause to the Federal Court Court of the United States .

sented to the court for adjudication. was taken by writ of error to the Su- had ousted the jurisdiction of the State view , such a violation is a scandalous

The writ of mandamus, in such a case, preme Court of the United States . And court. breach of good faith , indicating a dispo

eminently serves its function as a pre- that court in Ins. Co. v . Morse, 20 Wall . , So far, the opinion deals with theques- sition to bad faith in allthe dealings of

rogative writ.
445, reversed the judgment of this court, tion involved in the case. Having so the company. And, though the agree

II. It was objected to the statute, by upon the ground that such an agreement held , the opinion had exbausted the ment be not obligatory in law, yet has

the learned counsel who argued the de- did not deprive the Insurance Company question before the court ; had exhaust- the State a right to trust to it, as obliga

murrer, that it provides for no notice to of the right of removal to the Federal ed its appellate jurisdiction to this court ; tory in conscience; and to refuse licenses

the Insurance Company, gives it no op . Court, under the constitution and laws had exhausted its concern with the statě to all insurance companies refusing to

portunity of being heard on the ques of the United States. ute ofthe State. In its own view ofthe execute it . In that view of it, the Fed.

tion of revocation for condition broken . The question was certainly not free question before it, the only concern of eral Court has no appellate jurisdiction

It might have been more provident to from difficulty ; and while we think, that court with the statute of the State, over the statute ; and the declaration

have required such notice ; but that with all due deference, that the weight was, whether it could operate to take the that it is unconstitutional was brutum

rested entirely in legislative discretion . of authority and sound principle sustain agreement out of the general rule held fulmen. To that extent, at least, the

It was for the legislature alone to say the views of this court, it is our duty to be applicable to it. The agreement State retains power over foreign corpo

whether or not the Insurance Company and pleasure to submit to the decision was directly before the court ; the statute rations seeking to do business witbin it.

should have license to act within the of the Federal Court, on a point unques. at best was only before the court collater. The statute is indeed inoperative to give

State ; and if so , on what conditions, tionably within its finaljurisdiction. ally . And wemay be pardoned for sug . validity to the agreement, ousting the

and how revocable, such license should Under that decision , it follows that the gesting that, the validity of the statute urisdiction of the Federal courts. So

be granted . Authorizing such a license , jurisdiction of the State Court in that not being directly involved in the de- the Supreme Court of the United States

out ofits mere discretion, it was compe- case was ousted , upon the presentation cision , the declaration that it is uncon- has decided. But it is operative to pre

tent for the legislature to impose any of the petition to remove the cause to stitutional, overlooked the universal rule scribe the conditions on which the State,

conditions, reasonable or unreasonable, the Federal Court, and that all subse- of all American courts , sanctioned by in the exercise of its sovereign authority,

and to provide for revocation , upon any quent proceedings in the State Courts that court ( Cooper v. Telfair. 4 Dallas, sees fit to license foreign corporations

cause or no cause, in any manner it were coram non judice. Gordon v. Long- 14 ; Parsons v. Bedford , 3 Pet., 433 ; Uni. within it. That is for this court, not

might see fit. est, 16 Peters, 97 ;Kanonse v. Martin, ted States Co 12 Pet., 72 ), that that, to determine. No foreign insur
It was for the Insurance Company to 15 How ., 198 ; Ins. Co. v. Dunn, 19 Wall . , courts will avoid an interpretation or ance company need come here under

elect whether it would seek or accept 214.
application of a statute rendering it un- the agreement; coming, every foreign

the license authorized, on the very The sole question , therefore, before constitutional; and will hold one so, insurance company violating the agree

terms on which it was offered, at its own theFederal Court, upon the writ oferror only in plain and peremptorycases, and ment is guilty of a moral fraud upon the

peril of the very power of revocation in Ins. Co. v . Morse, was whether the with the domestic policy of the statute, State. And, in upholding the statute to

reserved. And, having elected to accept right of the Insurance Company to re- with the right of the State to refuse this extent, against the extra judicial

the license, it cannot now set up a vested move the cause to the Federal Court license to insurance companies refusing dictum of the Supreme Court of the Uni

right in the license, inconsistent with remained, notwithstanding the agree to make the agreement, that court had ted States, we may quote in our own be

the licenseand in defiance of the terms ment. Uponthat point only, is the judg. no concern. half the language of one of the great

and conditions on which it was granted. ment in that case conclusive on this “ This court has no authority to re- chief justices of that court : “ A sanc

It voluntarily ran thevery risk ofsumma- court; upon that point only , is the opin- vise the act of ( Wisconsin ) , upon any tion is claimed to a breach of trust, and

ry revocation, ex parte, to which it now ion of that court authoritative
with this. grounds of justice, policy or consistency a violation of moral principle. In such

objects. It took the license cum onere, " This court, and other courts organ- to its own Constitution. These are con a case, the mind submits reluctantly to

and has no just ground of complaint ized under the common law , has never cluded by the decision of the public au- the rule of law , and laboriously searches

that the license is not more favorable to held itself bound byany part of an opin: thorities of the State. The only inquiry for something which shall reconcile thatits interests.
ion , in any case, which was not needful for this court is, does the act violate the rule with what would seem to be the

We have carefully examined the nu . to the ascertainment of the right or title Constitution ofthe United States , or the dictate of abstract justice. ” Hannay v.

merous authorities cited on this point, in question between the parties . In treaties and laws madeunder it ?" Car- Eve ., 3 Cranch , 242.

and are unable to discover the applica- Cohensv. The State of Virginia ,6 Wheat.. penter v. Pennsylvania, 17 How. , 456. The provision in sec. 22 of chap 56 of

tion of any of them to the revocation of 399, this court was much pressed with The statute of the State does not as . 1870, requiring the agreementas a con

a voluntary license, in the precise man- some portion of its opinion in the case sume to prohibit insurance companies dition of license, was alone before the

ner reserved in the license itself. of Marbury v . Madison . And Mr. Chief taking license under it, from removing court in Ins. Co. v. Morse. And so far

III. It was likewise urged that the Justice Marshall said, “ It is a maxim actions on its policies from State to Fed we have considered it by itself. But

duty of revocation imposed upon the not to be disregarded that general ex. eral courts. It only provides that no this writ is applied for, not under that

Secretary of State, operates to confer ju. pressions in every opinion are to be ta- insurance company shall be licensed un section, but under chap. 64 of 1872. And

dicial power upon that officer. ken in connection with the case in which der it , which shall not file an agreement the two statutes, taken together, put the

We cannot think that either the pow. those expressions are used. If they go not to remove them . So that the ques . whole subject in a view, which was not

er to grant a license or the power to re- beyondthe case they may be respected, tion in Ins. Co. v.Morse was not whether before the court in that case, and could

voke it, involves the exercise of a judic. but ought not to control the judgment in the statute was in violation of the right not properly be inany case of its appel
ial function. Both appear to us to be a subsequent suit, when the very point of removal , but whether the voluntary late jurisdiction . The former statute re

plainly and equally ministerial functions. is presented . Thereason of this maxim agreement of the Insurance Company quires the agreement ; the latter statute

The Secretary ,upon certain facts appear is obvious. The question actually before was obligatory upon it. The only ques- provides for therevocation ofany license

ing to him, is authorized to issue a li- the court is investigated with care, and tion upon the statute before the court issued, upon violation of the agreement.

cense; upon certain other facts appear- considered in its full extent; other prin- was, whether it could operate to give And, the agreement being invalid to oust

ing to him , is required to revoke it.ciples which may serve to illustrate it validity to the agreement, held to be the jurisdiction ofthe Federal courts, the

This is a common condition of minister. are considered in their relation to the otherwise invalid . And it is sufficiently two provisions together are equivalent

ial duty . In such a case, the ministerial case decided, but their possible bearing plain that the validity of the agreement, to one, requiring the revocation of a li .

officermust exercise his personal intel- on all other cases is seldom completely and the validity of the statute requiring cense issued to a foreign insurance com

ligence in ascertaining the fact upon investigated .' The cases of Ex parte the agreement,are entirely distinct ques- pany , upon its application to remove an

which his authority is founded ; but he Christy, 3 How ., 292, and Jenness et al . tions. The invalidity of the agreement action on its policy , from a State to a

acts upon his peril of the fact,and can in v. Peck, 7 How., 612 , are an illustration has been determined by the court of last Federal Court .

no sense be said to exercise a judicial of the rule that any opinion given here resort on the subject, but the statute re. The statute extended to these foreign

function. If the use of personal judg. or elsewhere cannot be relied on as a mains. And we takeit that no provision insurance companies the privilege of do

ment in such cases should be held to be binding authority, unless the case called in the Constitution , laws or treaties of ing business in this State, on equal foot

judicial, the distinction between minis. for its expression . Its weight of reason the United States is violated by a statute ing with domestic companies. Exper.

terial and judicial functions would be must depend on what it contains." Car- of the State prohibiting the license of ience showed their power to barass the

very much removed .
roll v. Carroll, 16 How. , 275. The rule is the State to foreign corporations to do citizens of the State doing business with

The Secretary of State is a ministerial elementary, but we choose to give in the business within it, upon any condition them, by removing actions on their pol.

officer, authorized by law to perform dif- words of the court to whose opinion we whatever. The right of the State to reicies from courts of the vicinage, to dis

ferent duties, upon different contingen . consider it presently applicable. fuse such license is absolute ; and , being tant and expensive tribunals. Hence

cies. If he make mistakes of fact in the Ins. Co. v. Morse, was decided by a absolute, it may be exercised at absolute the provisions of both statutes. And,

performance of his functions, his action divided court. The opinion of thema discretion, not to be questioned or conceding to the fullest extent the right

may be void or voidable, only, in dif- jority, delivered by Mr. Justice Hunt, abridged,anywhere, underany pretense. of removal of actions commenced, we

ferent circumstances. But he cannot applies to the agreement oftheInsurance It was within the appellate jurisdiction can see no pretense for questioning the

judicially determine the facts on which company, not to remove the cause to a of the Federal Court to refuse effect to power of the State, in the exercise of its

he acts or refuses to act. This can only Federal court, the general and familiar the agreement, as ousting the jurisdic. absolute discretion on the subject, to re

be done by the courts, whose duty it is, rule , that parties cannot, by contract, tion of the Federal courts; but it is not vokethe license of a company exercising

in proper cases , to review his action and oust the ordinary courts of their juris- within its jurisdiction to hold foreign the right. The State has power to make

determine the facts and his official duty diction ; citing to that effect several insurance companies entitled to license its voluntary license subject to forbear

cases, English and American ; and quot- without the agreement. It can hold an ance of a right, and revocable upon its

IV . It is contended, not that the stat- ing the rule from Story's Eq. , sec.670 , insurance company not bound by the exercise. The right may survive theli.

ute of the State prescribing the condi- in these words : " And where the stipu- agreement when made, as repugnant to cense , but the license cannot survive its

tion upon which license shall be grant- lation , though not againstthepolicy of the Constitution andlaws of the United exercise. So, grants are sometimesmade

ed , is a violation of the Federalconsti- the law , yet is an effort to divest the or- States ; butitcannotexcuse the agree . uponcondition to forbear a right. It

tution, butthat it has been so adjudged dinary jurisdiction of thecommon tri- ment, as a condition precedent to license was for the authorities ofthe State alone

by the Supreme Court of the Unit.d bunals of justice, such as an agreement under the State statute . So far, the stat- to judge that the exercise of the right is

States, andthat thereupon and thereby in case ofany disputes, to refer the same ute stands outside of its appellate juris- anabuse of the privilege of the license.

the statute has ceased to have any force . to arbitrators, courts of equity will not, diction ;raising a pure question of State With that question, the Federal courts

For the purpose, as Waite, C. J.,re- any more than courts of law, interfere policy and economy , in a matter within have no concern. They can hold , as

marke, ( 20 Wall., 459) of putting foreign toenforce that agreement; butthey will the absolute pleasure of the State. Con- they have, that the right exists impend

insurance companies, licensed todo leave the partiestotheir own good cedingthe invalidity of the agreement, ing actions;but they have no jurisdic

business in this state, upon equal foot- pleasure in regard to such agreements. the statute still prohibits license, within tion over the question whether foreign

ingwith its own companies, sec. 22 of the regular administration of justice the merediscretion of the State, with corporations, exercising the right,sball

chap.56, of 1870, requires foreign com- might be greatly impeded or interfered out the agreement; and thestatutory be permitted by the State to do business

panies, before license, to file an agree withby such stipulations, if they were license cannot issue without it. Inau- within it. That is matter of State poli

ment in the secretary's office, not to re- 1 specifically enforced .” thorizing voluntary licenses, with abso- Icy , State law , State jurisdiction .

upon them.
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The distinction between the validity V. But if we should be mistaken in all its own officers, in their duty to it under The position is taken and discussed

oftheagreement, and the validity of the this, if the provision of the statute of its own law. with auch ability by the counsel for ap

statute, is readily illustrated. It is quite 1870 requiring the agreement, be uncon
( To be Continued .) pellant , that this rendersthe tax levied

clear that the Secretary of State takes stitutional , there is another view of the upon its capital stock absolutely void,
no auti ority under the statute, to license case, in our judgment, conclusive of it.

a foreign insurance company not execut
Our thanks are due JAMES K. Edsall, and among other cases cited in its sup

Morse v. Ins. Co. was decided in 1874, port are, Graves v. Bruen et al . , 11th Ilī .,

ingtheagreement. That is a condition and reported in 1875. The legislatureof Attorney - General , for the following 439; Tibbetts v. Job et al., 'Id., 460 ;

precedent to his authority. This court the State has since been in session, and opinion : Schuymler et al v. Hull , Id . , 463 ; Marsh

would assuredly refuse to compel him to there is no doubt that their attention
SUPREME COURT OF ILLINOIS.

v . Chestmut, 14th Id ., 223 ; Billings v.
act in disregard of the statute wbich con was called to the decision. Yet, though

Dutton , 15th Id . , 218.

fers his authority. And we take it that they have since enacted at least one stat
OPINION FILED JUNE 30, 1875.

In our opinion , there is an important

the Supreme Court of the UnitedStates ute, chap.300 of 1876,amending the Tae Pacific HoTEL COMPANY V. JOSEPH POLLACK distinction between the returns required
would hardly claim appellate jurisdiction general insurance laws, they have not by the statutes in those cases, and that

to review our decision, or to compel a repealed or modified the provision re
Appeal from Cook.

requiredby thesection under consider

State officer toact officially for the State, quiringthe agreement. Thisisastrong POWERSOF THE BOARD OF EQUALIZATION ationandthe principle controlling there,
in disregard of the letter of his authori - confirmation of our view , derived from TIONS - RULES FOR SO DOING.

has no necessary application here. In
ty, on the ground that the agreement, the statute itself and its history, that the

the cases in the 11th of Illinois, the list1. THE LOCAL ASSESSOR . - That the local assess
when executed , is inoperative to oust the legislature would not have adopted or

jurisdiction of the Federal Court.
or is notrequired to fix any valuation upon the ingincludedthe valuation of the proper

retained the statute authorizing licenses capital stock; the return to be made by him is ty upon which the rate per cent of tax.

It appears toustobevery plain that to foreigninsurance companies, without merely of certain factswhich may be important ationlevied hadto be computedandex
the statute of 1870 is valid enactment ; the provision for the agreement. It is fix its value: that this return is not necessary to

in enabling the State Board ofEqualization to tended for collection . Without a return,

that its validity was not involved inthe notan independent provision, to fall by giveteState Board jurisdiction to assess the cap. therefore, there was nothing upon which

decision of Ins. Co. v. Morse ; that its itself.
ital stock of a particular corporation .

to compute the amount the tax payer
2. NOT A BOABD OF REVIEW . - That, so far as

validity , as a limitation upon the issue of The other provisions of the statutein this class isconcerned, the board does not act as should pay, there being no authority to

licenses under State authority, was not regard to license, cannot be executed in a board of review , but as an original assessor. determine it otherwise than upon com

within the appellate jurisdiction of the dependently of it. It was evidently de : 3. THE EVIDENCE..That the schedule is but putation, based upon the assessed valu

court ; and that the declaration in the signed as a compensation for the provi admits other formsof proot equally satisfactory, ation of his property . In the last two

opinion that it is repugnant to the Con- sions authorizing licenses - an induce for the purpose of ascertaining the data for the cases cited , the listing also included the

stitution and laws of the United States ment to them . And it is the settled doc application ofthe rule adopted by the board. valuation of the property, upon which

and therefore void , is but an improvi- trine of this court that, if it be unconsti mannerofassessing the capital stock ofcorpora- the rate per cent.of taxation levied had

dent and erroneous expression ofthe tutional, the whole statute authorizing tions.- ED. LEGAL NEWS.
to be computed and extended for collec

learned judge who delivered the opinion. licenses ' to foreign insurance companies Opinion by SCHOLFIELD, J. , tion , and it was essential the return

With all due deference, we may be per- is unconstitutional. Slauson v. Racine, The bill in this case prays that the col should be made within the time pre

mitted to say of it what LordMansfield 13 Wis., 398 ; Lynch v. The “ Economy,' lection of all taxes levied upon the cap- scribed by the statute, to allow the tax

said of a dictum of Chief Justice Holt:( 27 Wis. , 69 ; State v. Dousman, 28 Wis . , ital stock of the Pacific Hotel Company , payer an opportunity to inspect the re

“ That is obiter saying only ; and not a 541 .
as assessed by the Board of Equalization turn and prepare for the hearing of his

resolution or determination of the court, In that view ofthe statute, po license for the taxes of the year 1873, be en objections to the assessment. Here,

or a direct solemn opinion of the great to foreign insurance companies would joined . Demurrer was sustained to the however, the local assessor is not re

judge, from whom it dropped.” Saun- be authorized by law ; the Secretary of bill by the court below , and the correct- quired to fix any valuation upon the

derson v. Rowles, 4 Burr, 2064.
State would have acted without color of ness of that ruling is questioned upon capital stock ; the return to be made by

Theopinion proceeds to discuss the authority in issuing the license in ques grounds,the sufficiency of which,we him is merely of certain facts which may

relations of foreign corporations to the tion ;the license would give no color of shall now attempt to consider. be important in enabling the State Board

State in a scope wholly foreign to the right to the Insurance Company to do By section thirty - two of the revenue of Equalization to fix its value. Nor do

judgment in the case, and in a tone in business within the State ; and it would act in forceJuly 1st, 1872, it is required we understand thisreturn is essentialto

consistent with decided cases in that be our undoubted duty to compel the that companies and associations incor give the State Board of Equalization ju

court, and therefore, so far, ofno author- secretary to undo an official act, done porated under the laws of this State risdiction to assess the capital stock of a

ity there or here. It is sufficient for without authority , an infringement up- (other than banks organized under the particular corporation. So far as this

this case that that greattribuual has fre on the prerogatives of the State, and a general banking laws of this State ) shall
, classofproperty is concerned, it doesquently and uniformly held that the cos. usurpation of its sovereign authority. in addition to the other property re

not actas a board of review, but as an

porations of one State have no right to VI. The return pleads in bar of the quired by this act to be listed ,make out original assessor. The law enjoins upon
migrate to another, there to exercise peremptory writ, an injunction of the and deliver to the assessora sworn state it as a duty , not to assess the capital
their franchises, except upon the assent Circuit Court of the United States for ment of the amount of its capital stock , stock of such corporation as shall be
of such other State ; and that such as . the Western District ofWisconsin ,issued setting forth particularly “ 1. The name returned orreported to it by theauditor ,

sent may be granted upon such terms upon a bill filed in that court , by the In- and location of the company orassocia but to assess the capital stock of each
and conditions as the State granting it surance Company against the Secretary tion ; 2d . The amount of capital stock company or association respectively ,

maythink proper toimpose. Ins. Co.v. ofState; restrainingthatofficer from re. authorized, andthe number of shares now or hereafter incorporated under the

French, 18 How., 404 ; Paul v. Virginia, voking the license oftheStatetothe In- into which euch capital stock is divided ; laws of this State. (Revenue Law of

8 Wall., 168 ; Ducat v. Chicago,18Wall., surance Company,andthe brief of the 31. The amount of capitalstock paidup; 1872, 8, 108.) This is tobedone, notfronı

410 ; Ing. Co. 2:Massachusetts,Ib. 566; Attorney Generaltakes theposition that 4th . The market value,or if no market the evidence of the schedule alone, for
Osborn ». Mobile, 16 Wall . , 479 .

the Federal Court had jurisdiction of the value , then the actualvalue of the shares there is nothing in the language of the

Paul v. Virginia was the case of an in- bill ;andthat jurisdiction of thesubject of stock; 5th.Thetotal amount ofall section, or of the act, that makes it con

surance company of New York, doing matter having first attached in that indebtedness, except the indebtedness clusive for any purpose , but necessarily

business in Virginia, under a statute of court, the jurisdiction of that courtis for current expenses, excluding from from such sources of information as

the latter State, prohibiting foreign in - exclusive of the jurisdiction of this. such expenses the amount paid forthe shallbe satisfactory to the minds ofthe

surance companies from doing business Upon the application to us for the al- purchase or improvement of property ; 1 members of the board. They , as well as

there, without license to be granted upon ternative writ, the learned counsel for 6th. The assessed valuation of all its local assessors, act in making assess

conditions precedent. It was decided as the relator made a statement, repeated tangible property.” Such schedule sball ments, under the solemnity of an oath,

late as 1868, and the court uses this lan- on both arguments without contradic. bemade in conformity to such instruc . and in discharging every enjoined dutý

guage :
tion, whichhas left a very painful im- tion and forms as may be prescribed by in the absence of specific statutory lim

" The corporation being the mere cre- pression on our minds. He stated that theauditorof public accounts. “ In ail itations, must resort to such appropriate

ation of local law, can have no legal ex as early as July, 1875, the petition for cases of failure or refusal of any person , meansas they shall deem necessary to

istence beyond the limits of the sover the alternativewrit was filed , and the officer, company or association to maké enlighten their understandings and sat

eigntywhere created. As saidby this writ issued,and we thinkserved,inone suchreturn or statement,itshallbe the isfytheir consciences . That this is so in

court in Bank of Augusta v . Earle ; ' It of the Circuit Courts of this State ; that duty of the assessor to make such re- regard to local assessors in fixing valua

must dwell in the place of its creation , upon the suggestion of the Attorney- turn or statement from the best informations, has never, so far as we are aware,

and cannot migrate to another sover: General, in September, that the petition tion which he can obtain . ” been seriously questioned. The only

eignty . ' The recognition of its exist- should , for convenience, be withdrawn Section thirty-three requires that " such difference between an assessment by a

eaceeven byotherStates, and the en- from that court and immediately filed in statementsshall be scheduled by the board and an individual , is manifestly

forcementof its contractsmade therein, this; the relator's counsel assented,with assessor and such schedulewith the but the differencebetweenascertaining
depend purely upon the comity of those drew the petition from the Circuit Court statements so scheduled shall be re the judgment of a single mind and the

States - a comity which is never extend and sent it to the Attorney Generalto turned by the assessor to the county aggregate judgment of a number of

ed where the existence of the corpora. be at once filed in this court, according clerk , said clerk shall at the time he minds. The same evidence operates

tion or the exerciseof its powers are to the suggestion ; that therelator's makeshisreport of assessmentsforward equally on themind whether the indi

prejudicialto their interests orrepug counsel understood' it to be so filed here, to the auditor all such schedules and vidualacts alone orinconjunction with
pant to their pol cy. Having no abso and the alternative writ issued ; that it statements so returned to him . The others, although in the latter case con

lute right of recognition in other States, was not so filed ; but that in the mean auditor shall annually, on the meeting cession or compromise may become in

but dependingfor such recognition and timethe proceeding was taken ,andthe of the State Boardof Equalization ,lay dispensable to reach a resultbyreason

the enforcementofits contracts upon injunction issued in the Federal Court, before said board theschedulesand ofthedifferencesinmental organiza

theirassent,itfollows, as a matter of of which the relator's counsel hadno statements herein required to bere- tion. Tothe extent,therefore,that it is

course,thatsuch assent may be granted notice. It does not appear by the record turned to him ; and said board shall feasible for the State Board of Equaliza

upon such terms andconditions as those of the proceedingannexed to thereturn, value and assess the capital stock ofsuch tion,in assessing capital stock , to act asStates may think
proper to impose that the Secretary of State or the Attor companies or associations in the manner a local assessor does in ascertaining the

Theymay exclude the foreign corpora ney -General appearedin the Federal providedin this act.” Which is as pre value of property which he assesses,we

tion entirely ; they may restrict its busi. Court,ormade any objection to the in- scribedby sectionthree“to ascertain areunable to comprehend why it may

ness to particular localities, or they may junction . Indeed, the record implies and determine respectively the fair cash not do so. If in this we are not in error,

exact such security for the performance that there was no such appearance or value of such capital stock including the it then follows ic was competent for the

of its contracts with their citizens, as, in objection. As the facts, except, perhaps, franchise, over and above the assessed members of the State Board of Equali

their judgment, will best promote the the last, do not appear ofrecord , we are value of the tangible property of such zation to resort to such sources of infor

public interest. The whole matter rests without power to act upon them ; but, if company or association .". It is alleged mation , in this respect, as shall be most

in their discretion .”. And this doctrine they are correctly stated , the present in the bill that the valuation or assess satisfactory to themselves, and it can

is expressly affirmed in Ducat v. Chicago, objection to our jurisdiction to issue the ment of appellant's capital stock is gross. admit of no contsoversy that they might

a like casein 1870.
writ,appears to ustocome with an ill grace ly unequal, unfair and oppressive, and become enlightened as to the value of

The doctrine is so sound in itself, and from the chief law - officer of the State . was made in fraud of its right ; and it capital stock by information, although it

so many of the decisions of that court For it would be a grave encroachment shows that in listing its property, ap- should not be communicated in the pre

on other subjects world be disturbed or upon the sovereign authority oftheState, pellant omitted to list its capital stock cise form prescribed by the schedule.

subverted by a depariure from it, that if State officers could so transfer judicial or indebtedness in addition to its tangi It is true, when the board adopts a

we feel safe in holding it to be the set control over their official action for the ble property, for the reason that neither rule by which to be governed, it should

tled law of the Federal Supreme Court, State, and the prerogative jurisdiction of the auditor of public accounts nor the be adhered to until it shali be repealed

notwithstanding intimations to the con this court, to an inferior Federal Court. duly authorized assessor furnished it and a new one adopted in its stead, but

trary in the opinion in Ins. Co. v. Morse ; But it is quite certain that the Federal with the instructions or forms, in con- the data essential to the application of

another reason for ;egarding these as not Court has not jurisdiction to bid the formity with which such return is re the rule adopted by the board in the

sufficiently considered , as is apt to be State, or to foreclose the authority of the quired to be made, or made demand for present instance, and the reasonableness

the case with all obiter dicta . State courts, on behalf of the State, over I such return . " ( Continued on page 400.)
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CHICAGO LEGAL News. dispose of her separate estate by will;

Ar Nos, 151 AND 168 FIFTH AVENUE.

self must have an interest or liability in / in law , to an alteration , and would be jurisdiction as if the cause had origi- debt of his ward, he is personally bound

; SUPREME COURT OF ILLINOIS. 69.-Herman B. Goodrich v . David C.

that under the act of 1861 , all a married Cook.- Error to Superior Court of

ABSTRACTS OF OPINIONS FILED AT OTTAWA ,

woman's property is made her sole and
Cook . - Opinion by SCHOLFIELD, J. , af

JUNE 30, 1876. firming at appellant's costs .

Ler vincit .
separate property ; that the enactment

which went into force July, 1 , 1872 ,that 61. - John Wilson v. Henry Kruse. - Ap. PROCEEDINGS AFTER JUDGMENT - PRESUMP

peal from Peoria. - Opinion by BREESE,
TION - COSTS .

MYRA BBADWELL , Editor .
“ a marriage shall be deemed a revoca

J. , reversing and remanding. Orders in a cause - proceedings after

tion of a prior will, ” was prospective in AMENDMENTS OF ATTACHMENT AFFIDAVIT- judgment- presumption as to certificate

effect and had reference only to mar DEED - COLOR OF TITLE. of evidence, etc. - supplemental record

CHICAGO, SEPTEMBER 2 , 1876. riages which should take place thereaf Amendments of affidavits in attach- -costs on successful party in the Su

ter, and did not apply to marriages ment - legal presumptions as to affidavits premeCourt,when . Held ,
1. That while a court cannot make an

which had taken place prior to the pas- tions- limitations - color of title - pay decided and passed beyond its control,
and issuing writs - proceedings - execu

order in a cause after it has been finally
Published EVERY SATURDAY by the

sage of the act. We regard this as an
ment of taxes — transfer by appeal - de

CHICAGO LEGAL NEWS COMPANY, exceedingly important opinion in sever- scription of land - second sheriff's deed yet this does not militate against the

right of a court before whom an action

al particulars. One of the most impor--effectthereof.
at law , or in chancery, has been tried, to

tant being the defining what is to be STATEMENT.-Suit in ejectment - pleas; give time to preparea billof exceptions,

regarded as a married woman's separate statute of limitations. Thetitle claimed signature ;nor prohibitthe filing of a
outstanding title in another party ; and or certificate ofevidence, for the judge's

INBM8 :-TWO DOLLARS per annum, in advance

estate. We know quite a number ofgood was under proceedings in attachment. bill of exceptions, or certificate ofeviSingle Oopies, TEN OENTS .

common-law lawyers, who have been of This was claimed to be void, on the dence, properly signed in apt time by

We call attention to thefollowing the opinion thatamarried woman could aroundthatthere was no affidavit filed ;thejudge,after the decree has been en

opinions, reported at length in thisissue. onlydevise bywillwhat was known courtacquired no jurisdiction in theato
under the old English law as " her sepa. tachment suit the paper purporting to presumption is thatit was presented and

2. As to a certificate of evidence, the

PAYING DUTIES UNDER PROTEST.-The

opinion of the United States Supreme rect in holding that a married woman

rate estate.” The court is evidently cor be an atlidavit not being properly sworn signed at the right time, and that, other,

to , as it was alleged . The writ of attach- wise, the judge would not have signed

Court, by BRADLEY , J. , as to the practice ment recited that the plaintiff had com- it ; and themere fact that it was not filed
may now devise all ber property .

of paying duties under protest, and stat
piained on oath , etc. Held,

until a later day , does not rebut that pre

ing within what time notice of dissatis ASSESSING CAPITAL STOCK .—The opin . 1. That it is not to be presumed that a sumption.

factionmustbe given, and within wbation of the Supreme Court of Illinois by. thathe would issue a writ of attachment filed, it becomes

apart of the record ,in

clerk makes a false recital in a writ ; or 3. When a supplemental record is

time an appeal may be taken from the ScholFIELD, J. , defining the powers of without theoath required . a case appealed , as if it had been incor

decision of the collector . the State Board of Equalization to as 2. If an affidavit was not, in fact, porated in the original record.

LAND GRANT CONSTRUED . — The opin
sess the capital stock of corporations, sworn to, it could have been 'amended 4. Where an appellee is at fault in not

ion of the Supreme Court of the United and stating the manner of making the under section 8 of the statute ; and, if having hadacertificate of evidence filed

States, by FIELD, J. , holding that the act

amendable on objection, it cannot be in the office of the clerk of the court
assessment.

held void. It wouid be error to refuse below, before appellant sued out his writ

of Congress of March 30 , 1857 , granting ILLINOIS REPORTS For Sale.--We call an amendment to the affidavit,however of error, he will be taxed with all the

certain lands to the Territory of Minne attention to the advertisement of nearly defective it might be, and even if it were costs made in the Supreme Court.

sota, for the purpose of aiding in the a full set of Illinois Reports for sale , on
sworn to before an improper officer. 70.—Anson Sperry, guardian, etc. v. Pat

construction of several lines of railroad the first page of this issue.

3. Even , where an affidavit for attach rick Fanning.- Error to Superior Court

ment had written on it by a judge, the of Cook .-- Opinion by CRAIG, J., affirm

between different points in the same ter words " subscribed and sworn to before ing.

ritory , only authorized for each road ,in SUPREME COURT OF TENNESSEE. me,” but the signature of the judge was PERSONAL LIABILITY OF GUARDIAN ON CON

advance of its construction , a sale of one
omitted --the order, however, of the

hundred and twenty sections ; no further
KNOXVILLE, MAY 15, 1876. judge being inscribed below these words,

that the writ should issue-- this was held
disposition of the land along either road ALLEN HOLLAND v. L. LOCKE et al . STATEMENT. - A minor ward owned lots

MATERIAL Alteration . - Striking out all the affidavit was sworn to . (English v. Wall cuted a contract for erecting buildings
to show , by strong implication, that the

was allowed , except as the road was com.

in Chicago. Appellant (guardian ) exe

names except one of several payees, to a bill sin.

pleted in divisions of twenty miles ; that gle, is a materialalteration .
12 Rob ., 132. )

where land is conveyed to the State by the paper to show that the alteration was not
BURDEN OF PROOF . - It rests upon the holder of

thereon, signing his name as guardian ,

4. Attachment proceedings cannot be and having no order from court. Held,

a corporation , as indemnity against loss made byhim, before he can recover on the note. attacked on the ground that the jurat of 1. There is a marked distinction be

STATUTE OF LIMIT TIONS. - The note being out

on her bonds loaned to it , the bondhold- of the way,theclaim is barred by the statute of cer, if, in fact, it be shownthat the oath describes himself as contracting fora

the affidavit was not signed by the offi- tween the agreement of an agent,who

limitations.-- [ ED. Commercial and Legal Reporter.

ers have no equity for the application of was administered by him. principal , and the covenant of a princi

the land to the payment of the bonds, MCFARLAND, J.-The noteor bill single 5. A defective affidavit in attachment pal , who contracts by and through an

which can be enforced against the State , incontroversywas originally made pay is not void ; and can be attacked only in agent. The former may be regarded as

and her grantees take the property dis- slave,the consideration of the note ; but

able to the several persons who sold the a direct proceeding. the personal contract of the agent ;

charged of any claim of the bondholders. when the note is produced upon the be

6. Where it is alleged that it does not while the latter may be held to be the

appear that the sheriff attached the
undertaking of the principal .

THE JURISDICTION AND CONTROL OF THE ginning of this litigation, it appears that
property of the defendant, this objec .

2. The mere use, by a promissor, of

FEDERAL COURTS OVER THE STATES BY AC- stricken out, by drawing lines acrossallthenamesof the payees have been tion does not go to thejurisdiction of the the name of trustee,or of any other

TION AGAINST Their Officers.--Theopin- them , except one,James W.Gillespie
, court, but onlyto theregularityof the same of office will not dischargebim.

ion of the Supreme Court of Wisconsin, and onthis ground the maker of the proceedings under the writ.
and if he does not bind some other, he

by Ryan, C. J. , holding that where a
note ( Locke ) pleaded non est fartum to

7. Wnere an attachment was pending binds himself ; and the official name is

theactionat law . Thiswas amaterial inthe CountyCourt atthetime ofthe then only regarded as oneofdescription.

suit is prosecuted in a Federal Court, by change of the obligation ,and if made repeal of the statute conferring such ju

a private party, against a State officer, in by the obligees or owners of the note ,or

risdiction
3. Accordingly , a guardian cannot, by

upon it, the cause was trans . his own contract, bind the person or

which theState hasa direct interest,but any of them ,without the knowledgeor ferred by therepealing,statute to the estate of his ward ;but if he proinise,
cannot be made a party, the officer him . consent of the obligor, it would amount, Circuit Court, which had then the same

pay

fatal to a recovery . If the names were
nated therein.

by his promise, although he expressly

the subject matter upon which the juris stricken out by a stranger, it would be 8. Objections to the regularity of at- promised as guardian . And it is a suffi

diction of the court can attach ; that termed a “ spoliation,” and a recovery tachment proceedings after jurisdiction cient consideration if that promise dis

when such a suit is prosecuted against a might be had upon it , if enough re- attaches, are of no consequence collater charges the debt of his ward ; and he

State officer having no such interest or terms ; otherwise, secondary evidence
mained to determine its identity and its ally . may thus discharge the debt of hisward ,

9. In attachment, only a special exe- and then lawfully indemnify himself

liability in his official capacity only to might be resorted to. Crocket v. Thom - cution can issue, but this may issue out of the ward's estate ; or, if be be

affect a right of the State , the State is ason , 5 Sneed , 342. although a general execution wasaward- discharged from his guardianship, he

the real defendant within the meaning It does not appear in the present case ed in the judgment.
may havean action against the ward for

of the prohibition of the amendment to but it appears thatthe obligor, Locke, sheriff's deed, the rule is , when there 78. -Peter Stubher v. Christian Belsey.

who made the change in the writing, 10. As to the description of land in a money paid to his use.

the Constitution ; that a State is not did not know of or consent to the change, are two descriptions — the one complete -Error to Woodford . - Opinion by

bound , in the exercise of its authority hy and it was incumbentupon the parties of itself, and the other indeterminate Scott, J. , partly reversing.

the proceedings of a Federal Court claiming under the note, and who pro the incorrect description may be rejected

against its officer. In this case the court duced it, to explain the alteration,which as surplusage, and the complete descrip- EQUITY JURISDICTION -WHEN AND WHERE

they have failed to do , and there can be tion be allowed to stand alone.
held that it had the power to enter an

no recovery uinon it. 11. If a sheriff's deed be defective - as
SOUGHT - REVIEW OF DECREE BY AGREE

order requiring the Secretary of State to The complainant,who claims to be the for want of a seal -- and he afterwards
MENT NOT ENTERTAINED.

revoke a license, which he had improp- equitable owner of the note, can stand makes a good deed to the grantee, the
STATEMENT. — Bill contesting the will of

erly issued to a foreign insurance compa. upon no higher ground,and claim no latter deed relates back to the timeof Joseph Belsey , previously admitted to

ny . This opinion , delivered by the greater rightthan the payees of thenote execution of the defective deed. And a probate, on the ground that itwas not,

learned chief justice, will attract univer . against Locke upon the footing of the make a correct deed . Thelaw is well will was his, thecourtwould construe it.

sal attention in legal circles throughout original consideration , because the slave settled that for the advancement of a As to the first ground the bill was dis

the Union. It is bold and aggressive, to his sister, and Locke only became and when the rights of third partieswill Held,

was not sold to the defendant Locke, but right , and for the furtherance of justice , missed , and as to the second , retained .

and goes further than any opinion of bound by his note,if at all; and, second not be injuriously affected, a deed will 1. That, where no trust is created ,

the Supreme Court of South Carolina in ly , thenote or bill single beingout of have relation to ,and take effect from , neitherthe executor,northe heir,nor

sustaining the doctrine of State rights . the way, any indebtedness arising upon the timethe parties wereentitled to re- the devisee, who claims only a legal ti

the original sale of the slave is clearly ceive it.

:: WHEN MARRIAGE Revokes a Will - barred by the statute oflimitation,

tle in the estate , can come into a court of

12. Color of title requires that an in- equity for the purpose of obtaininga judi.

THE STATUTE PROSPECTIVE — THE SEPARATE which was pleaded and relied upon. strument professesto convey the title, cial construction of the provisions of a

ESTATE OF A MARRIED WOMAN . - The The decree of the Chancellor dismis- but not that the title, when traced to its will . Equity will not entertain jurisdic

opinion of the Supreme Court of this sing the bill will be affirmed. The source, should prove to be an apparently tion merely to declare legal rights.

State by Sheldon, J. , holding that under court; the costs of the court below as de
complainant will pay the costs of this legal title. 2. The Supreme Court will not review

13. Payment of taxes thereunder may a decree rendered by agreement of par

the act of 1845, a married woman might creed by the Chancellor . be by a tenant. ties .

TRACTS FOR HIS WARD-GENERAL PRINCI

PLES.

CONSTRUCTION OF LEGAL RIGHTS MUST BE
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SIGNATURE .

NEW TRIAL.

TORY ORDER NOT APPEALABLE.

NOT NECESSARILY VITIATE PROCEEDINGS

ON UNNECESSARY PARTY .

85.—Richard C. Craft v. J. 0. McCon- 113.-George F. Work v. William E. Hall. CONSPIRACY TO OBTAIN A MARRIED WOMAN's pellant from the land , this is a matter of

oughy - Error to Ogl4. - Opinion by -Appeal from Cook - Opinion by fact for the jury .

CRAIG , J. , reversing and remanding. SCHOLFIELD, J. , reversing in part. STATEMENT.—Bill to enjoin sale under 209.-- John A. Brown v. Frederick H.

COMBINATIONS IN RESTRAINT OF TRADE . COMMENCEMENT OF SUIT - MECHANICS' LIEN a deed of trust, filed by appellee, on the Luehrs.—Appeal from Superior Court

STATEMENT. – Four grain -dealing firms -DECREE-DIFFERENT CLAIMANTS - EN- ground that appellant and another ,with of Cook . – Opinion by SAELDON , J. , af

entered into a secret combination to
FORCEMENT OF LIEN . her husband , conspired to defraud her firming.

control prices of grain , etc. , their co STATEMENT. - Mechanics' lien for ma- by procuring the notes and deed of trust

partnership being entirely concealed terials, etc. Answer to petition that pe.
to be executed as if by her, but that she

New trial on newly discovered evi
from the public, towhom they were held titioners, beforehand, accepted a note of never signed them , nor authorized any

out as competing houses, although they athird party, in satisfaction,and there one to do so for her, and never acknowl- dence - requisites – interlocutory pro

met, from time to time, in secret con- by waived all right to a lien . Also , that edged thedeed. The notes purported to ceedings-- transcript of evidence taken

clave, tomakearrangements, etc., and thebank (made co-defendant)purchased be signed by appellee," perJohn Wren." by astenographer -depositions - com
missioner.

bound themselves to abide the result of bonds, etc.,without notice of any such The acknowledgment of the deed was

the deliberations. Held, lien , on the certificate of the architect, written outand attested by one Albin , STATEMENT.—Bill to enjoin the collec

1. That such an agreement , controll. that there was no such lien . The limi- as potary public, whom , appellee testi- tion of a judgment, and to vacate the

ing the general graintrade in that local tation of six months was alsopleaded. fied she did notknow , and she was nev- judgment, on the ground of newly dis

ity, was in general restraint oftrade,and Held ,
er introduced to him as a notary public. covered evidence, since the term ofcourt

therefore void . The rule is, that a par 1. ' That where one firm commences a Further, however, she said , on one occa- at which the judgment was rendered.

tial or particular restraint upon trade is suit in mechanics' lien proceedings, and sion, her husband brought her a paper Held,

good , where the consideration is ade- afterwards an amendment is made,ad- to sign, she asked bim what it was, as 1. That the rule governing such cases

quate, and the restriction reasonable ; mittingasparties to the petition,anoth- shecouldnot read or write. He replied, is , that a bill for a new trial is watched by

but anagreement in general restraint of er firm , the commencement of the suit is “ It's only a matterof form ," and , there equity with extreme jealousy, and that

trade, is contrary to public policy , ille- not to be dated at theamendment,but upon, she made her mark , not knowing the court must see that injustice has

gal and void . at the originalfiling ofthe petition ,how whatthe paper was ; her husband then been done, notmerely through the inat

2. The test of this reasonableness is, ever improperly or irregularly the first gave the paper to appellant. She was tention of parties ; that a party is not

whether the restraint is such only as to firm may have filed the petition. Other not asked whether she acknowledged entitled to relief after verdict, upon tes

afford a fair protection to the interest parties can be admitted at any time be her signature, etc. Held , timony which , with ordinary care and

of the partiesin whose favor it is given , fore final judgment .
That these circumstances in testimony, diligence , he might have procured and

and not so large as to interfere with the 2. Where there are different claim together with the further facts that the used upon the trial at law . But where

interest of the public. Whatever is in- ants the rights of all should be settled husband appears to havebeen entirely there is no lack of diligence imputable,

jurious to the public interest, is void , on in the samedecree .
worthless, and that appellant was pres- and evidence is afterwards discovered

the ground of public policy.
3. The lien attaches to the property , ent whenthe signature was obtained, which would be likely to have a con

3.So long as competition is free, the but it cannotbe enforced against subse participating in what then occurred ,etc. , trolling influence and produce a differ

interest of the public is safe, but where quent purchasers, who are not other proved sufficiently that they had con- ent result, a judgment will be re-opened.

a secretcombinationdestroysallcompe- wise liable for thepaymentofthe debt, execution of the notes and deed fraudu- liminary injunction was grantedwithout
2. Where it is objected that a pre

tition , it creates a monopoly against beyond the sale of the property.

which the public interest has no protec
lently . notice , the objection can avail nothing

tion , 137. — John A. Huck v. Henry Flentye.- 196.-- Stephen Hanford v. Isaac Blessing. in theway ofreversing a decree on final

4. And a court ef equity will not lend Appeal from Superior Court of Cook . - Appeal from Kankakee. – Opinion hearing, making the injunction perpet

its aid to enforce a division of profits : - Opinion by SCHOLFIELD, J. , reversing
ual .

by SCHOLFIELD, J. , affirming.

among conspirators of this kind . and remanding 3. A transcript of evidence taken by

EVIDENCE AS TO WHETHER A CONVEYANCE a stenographer at the common law trial,

107.-John McNab v. Hezekiah Young.
PARTY WALLS — LIABILITY THEREFOR.

IS A DEED OR A MORTGAGE - INTERLOCU- in such a case as this, is properly admis

- Appealfrom Superior Court of Cook. Held, That, while a party who builds
sible in evidence, when sworn to by him

Opinion by BREESE , J. , affirming.
a party wall, partly on his own land , STATEMENT.–The controversy herein as true and correct.

OMISSION OF A WORD IN A RETURN DOES and over the line partly on his neigh was as to whethera certain conveyance 4. Where it is objected that an officer

bor's land , without any agreement or was absolute, or only intended as a mort- taking a deposition was not the same as

OR DEPRIVE OF JURISDICTION - SERVICE knowledge thereof on the part ofthe gage. The direct testimony was about theone to whom the commission wasdi

latter, he cannot afterwards recover a evenly balanced. Held , rected - as where the commission was

portion of the cost of erection, even if 1. That where the grantee subsequent sent to “ the Clerk of the DistrictCourt,

STATEMENT. — Bill to set aside convey his neighbor erects a building adjoining | ly executes a mortgage on the premises of the ninth judicial district, in Du

ances under a sale on execution to sat- the wall;yet where there is knowledge, to secure indebtedness to thegrantor, buque, county of Dubuque , Iowa," and

isfy a judgment in the U.S.Circuit Court. even if no express agreement, and if, at and where it is shown by disinterested thecertificate shows the officer to have

It was claimed that the court had not thetimeof the erection, it isbeneficial | witnesses that the grantee frequently

jurisdiction of parties, because of an
been “ clerk of the District Court of the

omission of the word “ copy ” in the re- er, and the latter accordingly uses the any right of the grantor in it,and exer
or necessary to the neighboring lot.own. claimed to own the properly, anddenied State of Iowa, in andfor Dubuque coun

turn ofthe officer serving thewrit,pame- wall, there is a liability incurred there. cised continued acts of ownership, such
ty," it is held there is no variance. A

ly, “ served this writ by leaving a true by for contribution toward the building as renting the property to other parties, designatedby the name of an office heperson acting as commissioner, may be

in the hands," etc. Held ,
of the wall . these circumstances being inconsistent holds, as well as by his proper name.

1. That, by every fair and reasonable

intendment, theservice was good , as to 155.—Reason C. Kill v.Townof Yellow- raise a legal presumption that the first isto the effect that the person takingit
with the position of a mere mortgagee, And where a certificate to a deposition

the defendant mentioned in the return head.- Appealfrom Kankakee.--Opin- conveyance (in controversy) was abso- did so pursuant to the commission, this

in that connection ; since it is impossi ion by SCHOLFIELD , J.

ble to doubt that a copy was left, although

lute, and not intended to be a mortgage. is proof of his identity .

2. Where a judge imposes terms on 243.-Samuel H. Melvin v. Lamar Ins.
the word “ copy ” is omitted in the re

turn .
INITIALS IN DESCRIBING ROAD - ESTOPPEL. granting a preliminary injunction, this

2. Asto a co -defendant - although ser

Co.-Error to Superior Court of Cook .
cannotbe reviewed in the Supreme Court,

Held , 1. That, in a prosecution for ob- because it is interlocutory ,and not final. -Opinion by SHELDON , J. , reversing

vice was not according to the statute - structing a public highway, initials may and remanding.

yet as hewas not a necessary party,but properly beused to describethehigh- 203.- George A.Moore v. JohnMauck. BONA FIDE SUBSCRIPTIONS FOR SHARES OF

å mere naked trustee with no real inter- way ; for where a custom is so universal -Appeal from Mercer. - Opinion by

est, a defective service could not vitiate . and of such antiquity that all men must SCHOLFIELD, J. , affirming.

120. - Amos S. Gilbert v Wallace G. Bone. be presumed to know it, courts will not AFFIDAVITS IN ATTACHMENT Amendable STATEMENT. - Bill by stockholders, in

DEFECTIVE AFFIDAVITS - EFFECT OF DEFI- behalf of themselves and others, against-Appeal from Warren.- Opinion by pretend to bemoreignorantthan the

SCHOLFIELD, J. , affirming.
rest of mankind , but will recognize and the company, on the ground that the

act upon it. LENT EJECTION A QUESTION OF FACT. officers were guilty of collusion and

WHEN VERDICT SET ASIDE-EVIDENCEUNDER 2. “ An objection that a record of a STATEMEMT. - Suit for“ wrongfully tak: fraudulent conduct prejudicial to the

THE highway is void , because it shows the ing goods and chattels from plaintiff," rights and interests of the other stock

ISSUE A QUESTION OF LAW—AND PREPON- petition wasnot acted on in the timepre- and for " wrongfully and forcibly taking holders; more especially in this, that

scribed by the statute, is not tenable, if possession of certain premises occupied they, having in 1869, subscribed for and

STATEMENT. - Action of debt by appel- notmade in the court below ; and more by the plaintiff and his family.” . Plea, taken a large number of shares (5500),

lant against appellee for issuing marriage particularly where the record shows that not guilty ; with notice of special mat and paid for them in the usual way,

license to a minor without consent. after the road was ordered, the objector ters, namely : That the goods and chat were afterwards permitted to surrender

Held, accepted the payment of damages awar- tels were taken in attachment, in due all said shares, and withdraw from the

1. While it is true that this, being a ded him in laying it out. course of law ; that appellant's wife, as company all the money and assets that

civil action , needs not be established his agent, sued out a replevin for the they had paid therefor, and also to with

with the same degree of certaintyrequi. 160. —Gould's Adm’r v. Mason'sEx'r property, and on the trialthe replevin drawother funds orassets ofthe com

site in a criminal prosecution , yet it is
Appeal from Warren . Opinion by suit was decided in favor of appellee; pany, and appropriate them to their owu

brought under a penal statute ; and be
BREESE, J. , reversing and remanding and that the land belonged to appellee, use — that afterwards a receiver was ap

fore a party can recover, in such a case, PARTY CANNOT MAKE EVIDENCE FOR HIM- and had been occupied by appellant as pointed for the company, etc. The an.

he must bring himself clearly within SELF - ADMISSIONS - INTERESTED PARTIES his tenant, and appellant and his son swerwas that the defendants only held

the provisions of the statute. having gone to California , whereon ap- the 5500 shares as a loan for money ad

2. The Supreme Court will not disturb Held, 1. That a party cannot be al- pellee caused a notice to be left at the vanced as security for the loan . Bill

a verdict merelybecause, if thequestion lowed to make testimony for himself house ;, uponservice of that notice,ap- dismissed.
of fact had been submitted to it, in the and claim its benefit in an issue ontrial, pellant's wife and family left the prem It appeared that the 5500 shares were

first instance, instead of to the jury , it and whereit appears that a jury must ises,and appellee took possession . held out to other stockholders as on the

would have come to a different conclu- nave, or may have, based theirverdict,
The attachment proceedings same footing as other bona fide subscrip

sion. In order to justify the interfer- inwhole, or in part, on such evidence, claimed to be voidby reason of a defec- tions ; andwere counted in as assets of

ence of the court, a verdict must be or upon testimony asto what one party tive affidavit. Held,
the company ; and an auditor's certifi

clearly and pably against the evi- said in the absence of the other, a cause 1. That where a statute provides that cate obtained on a showing so represent

dence. The evidence must be consider will be thereon reversed . affidavits in attachmentproceedingsmay ing these sharesas subscribed for in the

ed with reference to the issues, and if

then it isapparent,at first blush,that band of thedaughterofa testatorisnot the statute, a sufficient amount ofvital- scriptionsstand on thesame basis, and

2. Where it is objected that the hus- be amended,although informal , and not usual way. Held,

That the presumption is that all sub

ized,it is the duty ofthe court to set the a competenta witnesse for the executor: ityis imparted bysuch amendable de- all shares are entitled to the sameben

verdict aside.3. Whether a plaintiff or defendant it appears that thedaughter had been fectiveaffidavitsto render them voida efits,and subject to the same burdens,

has theaffirmative on the particular is provided for by her father's will,
and theonly and notabsolutely void ;al

. and in the subscription ofeachperson,

has no interest, therefore, in the contro- though, if it is so defective as not to be every other subscriberhas a direct in :

and not, in anydegree,aquestion offact versy pendingetenshitherself would the parties,the amount of indebtedness, an amount of stock taken,when in fact
for the jury. Also, to what extent it is then be a competent witness.

or all groundsof issuing the attachment, it has not been taken , but issued to indi

incumbent on either to have a prepon- 180.-W. Lowell v . N. F. Wren.-- Appeal the affidavit is void . viduals under a private agreement that

derance of evidence, is also a matter of from Cook. – Opinion by SCHOLFIELD, 2. As to whether improper means they may at pleasure surrender the
law .

J. , affirming. were used to eject the family of the ap- shares and take back their money, such

PROSECUTION FOR OBSTRUCTING HIGHWAY

STOCK-SURRENDERS WHEN FRAUDULENT

--LACHES .

CIENCY - WHEN NOT AMENDABLE — VIO

PENAL STATUTE-AFFIRMATIVE OF

DERANCE.

AS WITNESSES .

were
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LER , Deceased .

2 .

trol .

an arrangement is a fraud in law, even 2. And a member must be held to OUR thanks are due to the law firm of But courts of equity have admitted

though it may not have been intended know that no officer oragent of the Cooper & BASSETT, of Peoria, for the fol- the doctrine that a married woman is

as a fraud, andit will be disregarded, company can ,for his benefit,do any act, lowing opinion:
capable of taking real and personal es

and the parties be held bound to all the or waive the performance of any act re tate to her own separate and exclusive

responsibilities of bona fide subscribers. quired of him to be performed, in con SUPREME COURT OF ILLINOIS . use ; and whenever real or personal

(Numerous authorities cited to fortify travention of the charter of the com property is given, or devised, or set : led,

this point. pany, or of its by -laws, unless, indeed , it
OPINION FILED JUNE 30 , 1876.

upon a married woman for her separate

It was contended that a party has a may be in the case of a by -law adopied IN THE MATTER OF THE WILL OF ESTHER R. Tul and exclusive use, her interest willbe

protected in equity against the marital
right to makeany condition he pleases without his knowledge, and under cir

Appealfrom Peoria .to a subscription, provided the condi- cumstances where the law will not rights and claimsof her husband and of

tion is expressed in the contract; that charge him with knowledge. REVOCATION OF A WILL BY MARRIAGE- |his creditors. The separate estate ofa

what he is forbidden to do, is , to make
UNDER THE COMMON LAW - UNDERTHE married woman was a creature of equity

3. From the very nature of such a STATUTE OF ILLINOIS - EFFECT OF MAR- at the time of the passage of the statute

an unconditional subscription , accom company, it is indispensable that an RIAGE ON THE WILL OF A FEME SOLE of 1845. By the statute of1861, entitled,

panied by a secret stipulation written or assessment shall be promptly paid , since
WHAT IS A MARRIED WOMAN'S SEPA

RATE ESTATE . “ An act to protect married women in

parol. Held, in no other way are policy -holders to

1. That the present case does not come receive their insurance ; and it may well common law , the willof a jeme sole is revoked by of a married woman is made her sole

,
their separate property," all the property

within that rule, because here certifi: be doubted ,therefore,whether it is com- her subsequentmarriage.

cates of stock were issued in the usual petent for those representing the com

and separate property, and is thereby
UNDER THE STATUTE.— That, under the stat made a 'fully her separate estate as any

ute of 1872 , which gives to every female of the age
form , and the issue appears on the books pany to accept anything less than the

ofeighteen years, the power to devise her prop separate estate which she could in any

of the company, as a regular issue, un- 1 amount actually due from each stock erty by will or testament, the same reason does way have had atthe date of the passage

accompanied by any sign of a condition . holder, in discharge of an assessment ; not exist as at common law .

Theyshowed the stock taken to be real, for ifit couldbe done withoneitcould under the actof 1861,alla married woman's prop
3. MARRIED

WOMEN'SSEPARATEEstate . — That, of the act of 1845 andafter, exceptthat

the statute of 1861 gives no power of

bona fide,absolute issues ofshares. And be done with all , and thus the whole erty is made her sole and separate property ,but disposing of her estate. Such beingthe

otherstockholderswere entitled to rely purpose of the corporation be defeated . this statute gives nopower of disposing ofher es.

upon the certificates and book entries,

tale. The actof 1845 gave a married woman pow . case,then, that under the statute of 1861

and are not tobe held bound to go back ble to secure the payment of assess
4. But forfeitures are not indispensa er to dispose of her separate estate. The reason, all of the property of a married woman

then ,forholding thewill of a feme sole tobe re is made her separate estate, we know

and take notice of any antecedent. indi voked by marriage, no longer exists, as the mar :
ments. They are simply convenient, riage would not destroy theambulatory nature of no sufficient reason why, since the act

vidual contract existing between the

directors and thetakers of the shares- other mode.' Nor isatemporary delay

and , perhaps, more effective than any the will,but still leave it subject to thewife's con . of 1861 , the statute of 1845, giving to

and so the transaction stands as an un 4. The StatutE MAKING MARRIAGEA REVOCA: their separate estate by will, should not

married women the power to dispose of

in the payment of an assessment neces TION OF A WILL, PROSPECTIVE. - That tbe enact.
conditional subscription controlled by a

sarily subversive ofthe purposes of the mentwbich went into force July 1, 1872, that a have operative effect in respect to all of
secret agreement embodying conditions. incorporation. And forfeitures , in the marriageshall be deemed a revocation ofa prior a married woman's property , and be

2. Nor are shareholders bound to look view of the law ,are always odious. ence only to marriages which should take place construedas enabling herto dispose of

into themanagementof the affairs of the When declared for accidental or merely thereafter,and did not apply to marriages which all her property by will,inthesame

noticeof every thing which hasbeen substantial orpermanentinjury, forfeit- that... edith one critectupon thewillofMrs.Tuller. then,for holding the will ofa feme sole

doneby directors ; who may be assumed ures are unjust and oppressive, and may, to be revoked by marriage would no

by the stockholders to have done their in many instances, be relieved against
Opinion by SHELDON , J.

longer exist , as the marriage would not

duty . in a court of equity. Therefore, while it
This is an appeal by Lydia A. Cole , re . destroy the ambulatory nature of the

3. Nor need other stockholders to is not competent for officers and agents siduarydevisee and legatee under the will, butstill leave it subject to the wife's
show that such a subscription deceived to relieve an assured from the payment will of Esther R. Tuller, deceased , from control.

The further reason given that the marthem , and influenced them to subscribe of any assessment, they may mitigate the order and judgment of the Circuit

for shares. Thetransaction being,in terms on which a policy would beother. Court ofPeoriacounty, refusing to admit riageof a feme sole is such an entire

itself, fraudulent, will be disregarded, wise declared forfeited, and waive causes said willtoprobate.Suchorder and changein her condition andrelations

whether anyone was influenced by it, of forfeiture, where the waiver does not judgmenthave beenmadeon appeal in that it is generally held to work a revo

or not .
substantially impair the rights of credit reversal of an order of the County Court cation of her will, ( 1 Redfield on Wills ,

4. Norwill the stockholders beestop- the same with mutual insurancecompa

ors and policy-holders. The principle is admitting the will to probate. 292, ) equally fails, as since the act of 1861

The facts are, that Esther R. Tuller, ber marriage works no essential change

ped by the fact that theymet and ap: nies as with others. It would be other on the 20th day of May. 1869,'made and in her conditions and relations as re

proved thecourse of management while wise if the charter or by laws expressly published her will,shebeing then a spects her property. Weare ofopinion ,
the particular facts.of the secret transac

tion was unknown to them .
prohibited such waiver .

widow and having at that time living, then , that since the act of 1861, the will

three children by a former marriage , all of a femesole is not revoked by marriage,

5. And if a committee is appointed to
5. Where a notice of an assessment is of whom are stiil in full life ; afterwards the reason of the rule no longer exist

collect the assets of the company, to as.
sent to an assured, and the mode of re .

on the 2d of September, 1869, the testa- ing. Her will , then , in this respect must

certain whether business should be sus mitting prescribed -as by post office trix was married to one Marcus Hosmer, be regarded as standing upon the same

pended, thiscommittee isconfinedto order, or draft,heis not to be held lia- from whom she was, on the 16th dayof footingwiththewillof aman. Asre

the purpose of the appointment.They ble to a forfeitureif he promptly remits, December, 1873, divorced bydecree of spects hiswill,marriage is not a revoca

haveauthority tocollecttheassets, but although the remittancemaynotreach the Circuit Court of Peoria county , upon tionofit; but marriage and the birth of

not to give themaway ,or release them the officerswithin the time prescribed . bill filed by her for that purpose. a child are an implied revocation of a

without payment.
He has a right to rely upon the post The testatrix died on the bih of March , will previously made. Such was recog

6. Nor will a delay of two years be re
office as a medium of conveyance, and if | 1874 , baving made no other will, and nized by this court to be the rule in Ty .

garded as laches in such case. a delay therein occurs,without his fault, baving had no child by said Hosmer. ler v. Tyler, 19 I11., 151,and theauthori .

he is not to be held chargeable . The question presented is,whether there ties referred to. But it was there held ,

245. - Gravel Road Co. v. Philip Daun.
was a revocation of the will by the mar- that under our statute, makingthe wife

Appeal from Superior Court of Cook. 258.-James D. Lehmer v. The People riage with Hosmer. It is the old and heir to the husband, and the husband

--Opinion by SCHOLFIELD, J. , affirming.
well settled rule of the common law that heir to the wife , when there is no child

ex rel.-- Appeal from County Court of the will of a fieme sole is revoked by her nor descendant of a child, marriage is,

COLLECTION OF TOLLS ON A GRAVEL ROAD. Cook.-- Opinion by Breese, J. , affirm subsequent marriage, and it is contended in the absence of facts showing an in.

STATEMENT.- The question presented ing. that under this rule the will was revoked. tention to die testate, arising subsequent

herein was whether a person , traveling
The reason of the rule was, that a will to the marriage, a revocation of the will

some distance on a toll road between JUDGMENT IN TAX CASE - CLERICAL ERRORS
is , in its nature, ambulatory during the of the husband made prior to the mar

gates, and turning into another road , in
testator's life, and can be revoked at his riage , disposing of his entire estate , with

good faith , and not for the purpose of
pleasure ; that the marriage destroys the out making provision in contemplation

passing around a gate,isliable to pay inatas case, whichsubstantially.com it nolonger subject to the wife'scontrol, riage . It is insisted that the present
Held, 1. That a judgment is sufficient ambulatory nature of the will, and leaves of the relations arising out of themar

toll for the distance he thus travels on

the road . Held ,
plies with the statute, even though not and that it is against the nature of a will case falls within that decision , and is

technically exact in all respects. to be absolute during the testator's life. controlled thereby . The facts of that
That a company can collect its tolls

only at thegates or places legally estab 2. Where there are merely clerical lawby such marriage .4 Kent.Comm ., the complainant in thesuit intermarried

It is , therefore, revoked in judgment of case were, that Stephen H. Tyler and

lished ;and,therefore, those only can be errors and omissionsinan assessment- 527 ;2 Greenlf.Ev.2684. Thatreason in this state in 1842,andherelivedas

compelled to pay who passthrough the roll, theymaybe amended ,where they does not existunder our present statute husbandand wife until his death in
gates, etc., when traveling in good faith do not affect any person's rights or in- of 1872,which gives toevery female of 1855 ; thathe died never having had a
on their proper course. And this prin

terests .

the age of 18 years, the power to devise child , and leaving a considerable estate

ciple is not changed by the fact that at
3. It is too late, on appeal , to inquire her property by will or testament. in this state, and that the defendants

the gates the charges are proportioned whether a street for which a special as Did it exist under the Statute of Wills claimed his estate under a will executed

to distance , or made by the mile under sessment has been made, is public or of 1845, in force up to 1872 ? The first in the State ofConnecticut, where Tyler

the requirements of a statute. private . If no objection was made be- section of the Statute of Wills of 1845 , then lived in 1834, which will devised

low at the time application was made for provides as follows : Every person aged his entire estate to his blood relations.
251.–Protection Life Ins. Co. v . Ann E. a confirmation of the assessment, the 21 years, if a male, or 18 years, if a fe Under such circumstances, in view of

Foote.-Appeal from Knox.-- Opinion question is res adjudicata, and will not be male, or upwards,and not married, be our statute of descents, providing that

by SCHOLFIELD, J. , affirming. examined .
ing of sound mind and memory, shall when there should be a widow and no

have power to devise all the estate * * child or descendant of a child of the

259. - Baptist Theological Union v. Peo- which he or she bath , or at the time of intestate,then the one half of the real

ple ex rel. - Appeal from County Court his or her death shall have in and to any estate and the whole of the personal es

of Cook . – Opinion by SCHOLFIELD, J. , lands, etc.; all. persons of the age of 17 tate, shall go to such widow , it was held

affirming. years, and of sound mind and memory, that the marriage was a revocation of

Held, 1. That in a mutual life insur. married women excepted , shall have the will . The reason of the rule of the

ance company , which must, as well as

others, necessarilytransact its business EXEMPTION OF CORPORATIONS (FROM TAXA- by willortestament,and married women birth of a child were, but that marriage

through officers and agents, it is to be shall have power to dispose of their sep- alone was not, a revocation of a will , was

held , that, in the absence of express Held, That where a charter, granted arate estate, both real and personal, by recognized to be, that by the law of de

provisionu in their charters, limiting the in 1865, under the Constitution of 1818 , will or testament, in the same manner scents there, the child may inherit the

powers or appointment of these, every exempted, perpetually, the property, as other persons. The statute draws a parent's estate, but that the wife and

person, becoming a member by taking real and personal, belonging to thecor- manifest distinction between the prop: husband could not inberit from each

out a policy, impliedly consents that the poration , from all taxation and assesserty generally , of married women , and other. But that, as under our law the

company shall be represented by such ments, the property on which tax was their separate property , giving power to wife and husband may inherit from each

officers and agents, as are reasonably levied being obtained for the purpose of dispose of the latter by will, but not of other the one-half of each other's lands,

necessary for the transaction of its busi- leasing , and being leton long leases, and the former. The strict rules of the old in case there be no child or lineal de

ness ; and that they shall possess the the income therefrom being used common law, as is well known, would scendant, the reason of the common law

powers and perform the duties ordinarily maintain the institution - the charter is not permit the wife to take or enjoy any rule would require that marriage alone

possessed and performed by such officers unconstitutional and void, in this re- real or personal estate, separate from , or would revoke a will, and the rule was

and agents. spect. independent of, her husband. made to conform to the reason of it ; and

IN ASSESSMENT ROLLS-RES ADJUDICATA .

MUTUAL LIFE INSURANCE COG-POWER OF

OFFICERS AND AGENTS-DUTY OF MEM

BERS-PAYMENT OF ASSESSMENTS - WAIV .

ER AND FORFEITURE.
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personal estate would have gone to the common law rule upon the subject, mar- and theamount and value of its debts, assessor was not the agent of the corpo

The property disposed of by the will /madeby theoccurrence of those events they weredirected tomakethe schedule . that the mere application of the rule

Themarriage did not vest in thehus. But under the state of facts in this case , for the schedule ? Their duty in that ficientevidence ofinjustice to authorize

be, to let others inherit her property, / vocation of a prior will.” That as the themselves, that the schedule
might

was insufficient, for it might be thatno

it precisely as though the law had | furnished the blank forms and the in- isted , it should be shown either express

provided for, the revocation of the will its passage, as whatwas the intention of ties incumbent on it, was to assess for could not believe them to be true. The

400

it was held that marriage alone worked But it is said that it does not matter ( Continued from page 396. ) of letting the Board of Equalization as

a revocation of the will . In that case whether the husband or wife do actually of which has been pressed upon our at certain the value in the best way it

there wasno child of the marriage, and becomeheirtothe otheror not, that it tentionin previous cases,mayobviously could. Asbeforeobserved, the schedule

is enough that the marriage creates the be obtained by reference to appellant's would be but prima facie evidence of

from the instant of the marriage, upon possibility of such a result. charter, and by communications from that which is susceptible of proof other

the death of the husband without a will , But that is not the principle which those familiar with its affairs and those wise, and is simply designed to aid the

one-half of his real estate and all his governs. If it were , then under the acquainted with the value of its stocks Board ofEqualization in its labors.The

riage alone would work a revocation, and by reference to the assessed valua- ration , nor could a schedule made by

widow . In the present case , the testa- as upon a marriage, there would exist tion of its tangible property, although him be regarded in any sense,as a rep

rix at thetime of the makingof her will the possibility of the birth of a child, no schedule on the prescribed form shall resentation of facts madebyit, but it

and up to the time of her death , and and in the case cited of Sheath v. York, have been made. In otherwords,the would rather be evidenceobtainedby

there was a possibility of the daughter schedule is but one form of presumptive him affecting its property, in spite of its
since, had three children living.

of the subsequent marriage becoming an evidence of that which admits of other neglect or refusal to make disclosures.

Had she died at any time during the heirbythe death ofthe son of the form forms of proof equally satisfactory for

existen ce of hermarriage all her prop- ermarriage, * * * not matter whether it the purpose of ascertaining the data for be noticed is in substance, that while

The remaining allegation in the bill to

erty , in the absence of a will; would survives the parent or not, and it is said theapplication of the rule .
that there the birth of the issue, and the But has appellant by the omission to appellant's capital stock was assessed

have gone to these children , and none merepossibility of its becoming an heir makeand return the schedule, been de professedly in conformity with therule

of it to her husband. Where is the rear by surviving its parents, atonce revokes nied the rightto beheard in regard to which the board had adopted for assess

son , then , to require in such a case as the will . this assessment ?

,

It is the occurrence of new social re Appellant's officers knew when its without any evidence of the fact essen

thewillz under thelaws of this State lations and moral duties arising by mar- tangible property wasassessed.They has been held in many cases by this

in force when the will was made and presumption of a change of intention in required, and therefrom that appel- tion of a tax be enjoinedunlessit clear

court, that in no event will the collec

since, Hosmer, the husband , could have the testator, which impliedly revokes a lant's capital stockwouldbe assessed by ly appears injusticewill otherwiseresult

the State Board of Equalization,and that to the complainant ; andwehave held
taken nothing, if there had been no will. previous will, and the revocation so

is once for all , and the will is not re what consequence is if the

wasthe separate estateof the testatrix. stored on the subsequent death of the the scheduleandthe instructions from adopted by the Board of Equalization

and applied in the present instance in
No estate by the courtesy ever became issue contributing to produce the revo- the auditor were not tendered them , or

initiate. cationduring the lifeofthe testator. thatno demand,was made upon them stockofcorporations is of itself not suf

ascertaining the value of the capital

there has been no actual occurrence of regard is not thus limited. They now

band the personal property of thewife, the circumstances to afford ground of a claim it was to appellant's interest,was

the interposition of a court of equity to

nor any right to the rents and profits of presumed intention to revokethe will, of vital consequence to it
, that itshould enjoin the collection of the taxcomputed

be heard through this schedule, and yet | facts that assessors, in ascertaining val,
upon such valuation . In view of the

the real estate ; and as his wife had chil. but only a possibility of such occurrence

dren of her own by her first husband , to taking place. It is finally insisted that they do not pretend they made any ef.
ues, may act on their own personal

inherit, he, Hosmer, could take nothing the will,by forceof the sta:ute of 1872, indirectly admitted, is tobe thus heard . knowledge as well as on information

as her heir, at her death .
Laws 1871-72,p. 355 in force July 1,1872, Whydid they not apply fortheblank enough tosay the evidence before them

formsand theinstructions of the auditor; atthe time of making the assessment
The sole effect of the revocation would that “ a marriage shall be deemed a re

will did not take effect norwere any have been completed in timeto deliver evidence was necessary,they mightof
whom the testratrix had in her mind rights acquired under it, until thetesta- to the local assessor, with their return their own personalknowledge have had

when she made her will and purposed trix's death , its validity depends upon

should take her state .

the law as it ' then stood at the time of erty ? Itwas no less their duty tohave all the information that could have been

To set aside the will would be to thwart her death ,thatthe statute ,though passed doneso, than it wasthedutyof the aud- imparted by evidence. Or,if they acted

after the making of the will, takes effect itor and assessor to havepreparedand different from the true state of facts ex
the solemnly declared intention of the

upon

testatrix , and that without benefit to the been passed before its execution.
structions . But again, appellant's officers

object of the marriage relation, on whose The question is not so much whether

had notice, by the law, of the time and ly thatitwas known the facts assumed

account, as a new object of duty to be the statute affects rights vested before place of the meeting ofthe Board of were nottrue, or that the facts assumed

Equalization , and that among other du
were in themselves so unreasonable that

honestmind of ordinary

the legislature. A lawisa rule of civil taxationappellant's capital stock.

would be brought about. The revoca- conduct,and the principle is, that it isa

tionof a will whicharises from subse- rulefor the regulation of futureconduct. wouldhave been unwillingto receive fair cash value ofthe shares of capital

We cannot suppose that the board rule of the Board required that there

should be ascertained " the market or

quent marriage andbirthofachild , is an It is, inthegeneral, true,that no statinte information respecting the value of prop- stock, and the market or fair cash value

implied or presumptive revocation .

It is founded upon the reasonable pre- law of parliament is, that nova constitutio
of its commencement, for the ruleand formas might have been consistent with ofthedebt (excluding from such debt

sumption of an alteration of the testa- futuris formam debit imponere,non præter- facility in the transaction of the business fromtheir sum was tobe deducted the

a reasonable degree of convenience and which were to beaddedtogether, and

tor's , arsgromcrcumstances
, Bac.br., 636 , statut before it, for such , as we conceive, was

since the making of the will , producing It is the doctrine applicable to all laws unquestionably its duty . Nor can we equalized valuation of the tangible

a change in his previous obligations and that, generally , theyare to beconsidered suppose that information thus communi- property: leaving the balance as the

duties . 4 Kent Comm. , 521. Under the as prospective, and not to prejudice or cated would not have received all the value of the capitalstock , over and

general rule, the circumstance of mar- affect the past transactions of the citi- consideration to which it was entitled .
above the assessed value of the tangible

riage alone did not lay the foundation Not that the legislature cannot,

of a presumed alteration of the testator's insome cases, make lawswith a retro- communicated , or offered to communi but it is also alleged" appellant was

Butitdoes not appear that appellant property. It is alleged in the bill that

intention ; but it was marriageandthe spective operation, but that it is not to cate, any information whatever,respect- largely indebted ,and what was the

birthofa child ; and both must have be supposed they so intended , unless ingthe valueofthis capital stock , to the valueof thatdebt isnotstated . It is

concurred, in order toraise an implied thatintention has been manifested by board. It has, then ,had anopportunity shown that theentireproperty isnot

revocation of the will. Brush v. Wilkins, themost clear and unequivocalexpres: to be heard ,both by makingthe sched- equal in value to the amount of the

4h ,ch.506.here was alsonGarret Wiggins, $ am ., 335 ; headpresentingit to the case

fication of the generalruleupon this sub- Bruce v . Schuyler, 4 Gilm ., 221 ; Thomp- or, and by communication totheBoard since the bonded debt neither destroys
bonded debt, but this signifies nothing,

ject, made in the case of Sheath v. York, son v. Alexander, 11 Ill., 54 ; Marsh v .

i Vesey & Bea., 390,which bears strong. Chestnut, 14 Id ., 223 ; Hatcher v. T.W. both of which it voluntarily waived . Is the value ofthe property nor exempts it

& RRC.621 ., 477 , Whitman consistent with theprinciples ofgidebted free of debt,theprop

Having ason and twodaughters,devised Hapgoodet al., 10Mass., 447;Somerset ty,however,to say,true, appellantmight erty is there,andit is the

property, dishig estate, real and personal, and thea v. Dighton, 12 Mass., 383 ; Dashv. Van- have been thus heard, badit pleased its connected from all questionsofthe own

married and had a daughter.TheEc- Kleek, 7 Johns,477 ; Sedgwick on Stat. officers to have availed of the opportu; er'sindebtedness, whether in the form

clesiastical court held the will to be re- and Const. Law . nity, still it was imperative thatit should of liens upon theproperty or otherwise,

voked as to the personal estate, but Sir The law of 1872 is not retrospective in be heard , and not having been , thetax is that is the basis of the taxation. If the

William Grant thought that therewas terms;there is noindicationofthe leg. unauthorized: This is not claimed ,nor value of the debt isgreaterthan the

no ground to presume the will revoked islative intention that it should be ret. can itbe claimed to be sanctioned by equalized valuation of the tangible prop

as to the real estate,upon any implied roactive, and wemust regard the inten . law. The utmost that is required in

ondition annexedtoit,or upon any tiontohave been that it should have case, is to afford parties what the law erty, the difference theoretically repre

sents the value of the intangible prop

p esumed change ofintention when the only a prospectiveand not a retrospec- ueems, under the circumstances, a rea
testator hadalready an heir apparent, tive operation . Weare of the opinion , sonable opportunity to be heard ,and if erty, which is as much a part of the

and the revocation would be of no use then , that the enactment which went in they do not choose to avail of it, the con
capital stock as it is the tangible prop

to the subsequent child, who could not force July 1,1872 , that “ a marriage shall sequences must rest with themselves.
erty.

take the land. It might be revoked as be deemed a revocation of a prior will ” The claim is also made that appellant It does not appear otherwise than

tothe personal estate, forthat lets in the was prospective in effect, and had refer was entitled , when it was in default in from the general assertion of the worth

subsequent child , but he held that it was ence only to marriages which should making the schedule, to have it made by lessness of appellant's capital stock and

not, in such case, revoked as to the land. take place thereafter,and did notapply the assessor, that it might preferthat he its franchise (which cannot, from the

The principle of that decision seemsto to marriages whichhad been hadprior should make it, to havingit made by its other allegations inthe bill, be true in

meet precisely the question now under to the passage of the act, and that it is own proper officers. This could hardly the sense the words " capital stock ” are

consideration, and to require a qualifica- without effect upon this will of Mrs. be true in any case where it was not sup- used in the revenue act),but that the re
tion to the general rule laid down in Tuller. posed that more was to be gained by sult reached by the Board of Equaliza

Tyler v. Tyler , that under our statute of
Our conclusion , is that the court below concealing than bydisclosingthefacts tion may be correct so far, at least, as a

descente , a subsequent marriage is a revocation ofa will,and to exclude the ap- erred in reversingthe order of the Coun- affecting the value of the capital stock.

But, in our opinion , a conclusive an :
valuation can be correctly ascertained

plication of the rule to the facts of the andthat the judgmentofihaCircuit swertotheclaim,is the requirementby the application of the rule applied

ro ground to presume the willrevoked Court should be reversed and the cause thatthe local assessor shall make and by the Board .

return a schedule, in default of the cor

upon any presumed change of intention, poration doing so, is a matter in which
We think the allegations fail to show

inasmuch as the testatrix had , at the Judgment reversed . it has no concern. Having waived what such injustice to appellant in this assess

time of the making of the will , and ever Cooper & BASSETT, Attys, for appel- ever of privilege it had in this respect, ment as authorizes a court of Chancery
after, three children , and , as was said in

lant. and by so doing , made it probably more to interfere, and the decree of the court

Sheath v. York , the revocation would be difficult to ascertain the value of its cap

of no use to the subsequent husband, as McCULLOCH, STEVENS & Wilson, STARR ital stock than it would have been bad below will therefore be affirmed .

he could not take the property. & CONGER, Attys . for appellee . it made the schedule , it took its chances Affirmed .

zens.
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novelty and importance ; and it is be. contracts, whether executed or executo . | the vessel for the payment of his pre- ofthe commercial code, which reads as

the point can be found either in tbis sel. Obviously, however, the learned / Louis XIV., title “ Of Seizure of Ves- lowing, and in the order in which they

tain a suit in admiralty for the pre
mium , he says : “ The wider principle, that it is paid after the arrival of the ship ať sel, rigging and apparel since her en

401

freight (though for reasons applicable to preme Court in the case of Roach v. notaries; but the other contracts do not

the character of this property this lien Chapman, 22 How. , 129, not to be subject create such a lien unless they are record.

is dependent upon possession ), it is diffi- to theadmiralty jurisdiction in any form . ed by a notary in his public register, in

cult to see why upon principle the un In determining whether a maritime the sworn form as ordinary contracts."

CHICAGO, SEPTEMBER 9 , 1876 . derwriter should not have a lien upon lien exists in favor of the underwriter, Again , in his work upon the contract

the ship for the payment of his pre- it is well to consider the source of the of Insurance, ch . 3, sec. 9, Emerigou

mium .
doctrine that courts of admiralty have says: “ The ordinance having regarded

The Courts. It is true the generalsentiment of the jurisdiction over policies of insurance. the premium aspaid in cash upon sign

profession is adverse to the existenceof The subject is fully discussed in the case ing the policy, the insurer, who had not

Buch a lien , but no more so , perhaps, of the Insurance Company v. Dunham, been paid, was not placed among credit

than it was to the jurisdiction of the ad pages 31-38, and the court remarks: ors whose ranks and preferences are de

UNITED STATES DISTRICT COURT, miralty in actions upon policies of insur Perhaps the best criterion of the mari- termined by articles 16 and 17. Title

ance.
time character of a contract is the sys.

E. D. MICHIGAN .
" Seizure of Vessels." From this silence

tem of law from which it arises, and by it has been often concluded that the in

THE DOLPHIN . - In Admiravy. In the case of the Williams, Brown's which it is governed. And it is well surer had no privilege, because it is said

Admiralty Reports, page 208, perhaps known that the contract of insurance the matter of privilege is stricti juris

LIEN OF UNDERWRITER -AVERMENTS IN the most exhaustive disquisition upon sprangfrom the law maritime, and de- (droit etroit) it is necessary they beex
LIBEL. maritime liens to be found in the books, rives all its material,rules and incidents pressly bestowed (deferes)by law, and it

The underwriter of a ship has a lien for the the judge remarked, page 215 : “Without therefrom . *

premiums due upon marine policies,and isenti- any very thorough examinationatthe show, demonstrably, that tbe contract of one case to another, because of equal or

These facts go to is never permitted to extend them from

arche petition shouldeadeo not only the time, but drawingmainlyupon what we marine insurance isan exotic in the superiorequities. But it should be con

of the parties insured , and the characterand ex . ruled that all maritime contracts, made historically thatits first appearance in is comprisedin the expense of the equip
dates and amounts of the policies, but thenames had ever assumed to bethelaw ,we commonlaw. And we knowthe fact sideredthat the premium of insurance

tent of their severalinterests in thevessel.

on exceptionstothe libel

ofthe Ori- authority ,didperse,hypothecatethe any codeomsystemof laws was in the ment or building ; it becomes,then,in

ent Mutual Insurance Company. The ship ; and that thoseof affreightment, rious maritime States and cities of Eu- which by this means is presumed to have

some measure, part of the thing insured,

libellant set forth that it was a New insurance, towage, the fitting outand dis. rope.” Mention is here made of the an increased value (valoir davantage ).

York corporation, that the Dolphin was charge of vessels, and for aiding them maritimelaws of the ancient Rhodians, Consequently, the privilege which the

a vesselof more than 20 tonsburden, indistress, were instances only of the of theordinancesof Barcelona,Venice, ordinanceaccords to the seller orma

used in navigatingthegreat lakes and application of the rule. ” I should have Florence and of Antwerp, and thecourt terial man ought to be common to the

waters connecting the same, and the no hesitation in adopting the general further observes: “ But an additional insurer, a creditor to the amount of his

waters of the State of Michigan ; that, principle there announced, that all con argument is founded on the fact that in premium.”

onthe 6th of March , 1875, the master tracts within the scope of the master's all other countries,except England, even In support of this doctrine the learned

andownersrepresentedtothelibellant authority are binding upon thevessel, in Scotland, suits and controversiesaris- authorcites several decrees of the tribu

that the vessel stood in need of insur but in its application to the contract of ing upon the contract of maritime in. nals of commerce.

ance, and that, in pursuance of their insurance ,I think the learned judge surance are within the jurisdiction of So, also, Alauzet des Assurances, Pt. 2,

representations and request, itfurnished overlooked the fact that such contracts the admiralty or other marine courts. * Sec. 2, Ch . 15 : “ It is rare that maritime

insurance in the amount of $ 4,000 ; and are not within the scope of the master's
* It is also clear that, originally, premiums are paid in cash ; they are

that there was due to libellantfor pre authority. General Interest Insurance the English Admiralty had jurisdiction settled generally in notes called premi

miumsthe sumof $ 277.38, for which Company v. Ruggles, 12 Wheat., 408 ; of these as well as of other maritime um notes (billetsde prime) the maturity of

libellant claimed a lien uponthe vessel. Foster v. United States Insurance Com - contracts." This last remark is which varies with the length of the voy

To this libel, Stephen B. Grummond, pany, 11 Pick ., 85.
corroborated not so much by positive age and the usage of the place ; the lien

who also fileda libel against the schoon Even a ship's husband,whosepowers adjudications to that effect as from the of the insurer is preserved for the pay.

er for salvage, excepted ; for the reason, with regard to the fittingandequipment languageofthe commissions issuedto mentofthe notes; they arenotconsid.

that the matters set up therein were not of a vessel are much more extensive the early Vice Admiralty courts which ered as working a novation, provided

within the admiralty jurisdiction of this than the master's, has no authorityto authorize them to take cognizance of always the discharge. ( quittance) be not

court; that a claim for premiums was bind the other part owners by a contract marine policies. This would hardly absolute, and the origin of the notes not

not a'lien upon the schooner, such as of insurance. Bell v. Humphries, 2 Star- have been done had such jurisdiction doubtful.”

this court ought to enforce by proceed - kie, 345 ; Finney v. The Warren Insur neverbeen exercised by the High Court See also Cleisac, P. 237, 318, 323, and

ings in rem. The Dolphin had been ance Company, i Metcalf, 16 . of Admiralty in England . 363. Pothier des Assurances, Ch . 3 , Art .

sold upon other claims,andthe proceeds
The case of the Williams was that of a Tracing, then , the jurisdiction of the 3, Sec. 2. Boulay Paty , Vol. 1 , Tit. 1 ,

were in court awaiting distribution. Mr.

James J. Atkinson for libellant; Mr.

F. contractfor services in the nature of Admiralty over contracts of insuranceto sec.2.

H, Canfield for claimant..

salvage, made by a master whose power the continental law , it is pertinent in

wasunquestioned, and is a direct au- this connection to inquire whether that inthelawofFrance,with regard to this

If any doubts, however, ever existed

lieved thatno direct adjudication upon his authority are binding upon the ves;
ry, which he makes within the scope of miums.Art . 16 of the marine ordinance of follows: “Privileged debts are the fol

country or England . After years
are classed :

doubtintheminds of theprofession; broaderprinciple. On page 217, refer. tled to liens upon ships,makes no men: incurredinobtaininga sale of the

judge based his opinion upon a much sels ,” in enumerating the persons enti
1. Judicial costs and other charges

courts,it was finally settledby the Su ing to the case of the Pigs ofCopper,1 tion of underwriters, but Valin , in com .
vessel and a distribution of the price.

preme Court, in the case of theInsur: Story,314, he observes, “ This judgment menting upon this ordinance, book 1,

2. The charge for pilotage, tonnage,

ance Company v. Dunham , 11 Wall., 1 ,

is referred to in this connection more lib . 14 , sec. 16 , says : “ If this article

that the contract of marine'insurance is particularly to illustrate the position that has not mentioned them (the underwri. hold fees, mooring and dockage.

3. The wages of the keeper,and the

maritime in its character, and that in

a denial ofsalvage is not a rejection of a ters), it is probably because the ordi

case of loss a libel maybesustained by proceedinginrem ;but itquite as fully nance takes it forgrantedinmanyarti- expenses ofguarding thevesselfrom the

the insuredagainst theunderwriter. It sustains thebroader proposition, soon cles under the title of ' insurance , that time ofherentranceto port to thesale.

4. The storage of her rigging, tackle

seemstometo follow as a necessary maritime contracts pledge the vessel for thepolicyis signed, while, by thecus

to be considered, that all authorized the premium is paid in cash at the time
and apparel.

corollarythat the underwritermaymain theirperformance."Again,on page222, tomofthisplace, andof many others,

5. The expenses of repairing the ves

it withprinciples to say that themaritime char- every maritime agreement binds the aportof safety. However this may be, trance into port from her last voyage.

6. Wages and pay of the captain and

acter ofa contract could beinvokedby ship as well as the owner,is thatupon theinsurerof a vessel has doubtless a
crew employed inthelast voyage.

lien (privilege) upon her for the paywhich we rest our decision ."
one party and not by the other. 7. The sums loaned to the captain for

mentof hispremiumas the insurer ofa
The more serious question , however, Although the authorities cited in sup

theunderwriter has a’lien upon the ves- salvage, or of contracts within the.scope with thatof the lender,upon bottomry bursements ofthe priceof goods sold by

remains to bedecided ,namely,whether port ofthis proposition refer tocasesof cargohas alien upon it. This lien ranks the necessaryexpenses of the vessel

"
sel for the payment of his premium . of the master's authority, and therefore him for the same purpose .
The question is notdiscussed in this case do not sustain it to its fullest extent, yet A privilege is defined by Art. 2095, of

8. The sums due to the vendor,ma

nor in any other where actions have I apprehend the principle is a safe one, the Civil Code as “ a right which the

been sustainedin the admiralty, upon and subject to two or three exceptions, character ofthecredit gives to a credterial men andworkmen employed in

contracts ofinsurance. If the analogies which at an an earlydaywereimported itor to be preferred polehebrer creditors made a voyage, and those due to cred

ofthecontract of affreightmentareto into the maritime law of this country even mortgagees (hypothecaires);” . If not itors for furnishing work, labor and for

Court in the opinion above cited,page closely the English authorities, oneitauthorizesthe lika preference in pay: mentsbefore thedeparture of the ves

refitting, victualing, outfits and equip

30, the lien would follow as a necessary which may be acted upon without ment to claims within its scope from
sel, if she has already madea voyage.

conseguence. It is described in the trenching upon the proper domain of the proceeds in court.
9. The sums loaned on bottomry on

opinion as a contract or guaranty, on
the common law. So far as a dictum can

Emerigou treats the contracts ofinsu- the rigging and apparel for repairs, vict

the partof the insurer, that the ship or be an authority itis certainly an author- ranceasanalogousto that ofmaritime ualing, outfit, equipmentbeforethe de
goods shall pass safely over the sea , and ity for the lien of the underwriters.

loan or bottomry, and observes (Emer. parture of the vessel.

through its storms and its many casual The doctrine that the admiralty courts on maritime loans, chap. 1 , sec. 4 ) : In 10. The amounts of the premiums of

ties to the port of its destination, and if of this country are restricted to the ju . the one contract the lender bears the sea insurance effected on the bull, rigging,

they do not pass safely, but meet with risdiction exercised by the High Court risks ; in the other, the underwriter. In apparel, outfit and equipment of theves

disaster from any of the misadventures of Admiralty in England at the time of the one, the maritime interest is the sel for her last voyage .

insured against, the insurer will pay the the adoption of our Constitution is now price of the peril , and this term corres 11. The indemnity due to the freight

loss sustained. So, in the contract ofaf. so completely overthrown that no argu- ponds with the premium which is paid ers for not delivering goods laden on

freightment,the master guarantees that ment can be properly deduced from it.inthe other. In either case it is incum- board or for the losses which the goods

thegoods shall be safely transported The only exceptions believed to exist to bentuponthe plaintiffto prove thatthe may have sustained from the default of

(dangers of the sea excepted ), from the the jurisdiction in rem of the admiralty condition has been fulfilled. In case of the captain or crew.

port of shipment to the port of delivery over maritime contracts is that of sup- a suit it lies upon the lender , in order to The creditors comprised in each of the

and there delivered. The contract of plies furnished domestic vessels, estab- render the contract of maritime loan ex- numbers of the present article shall have

the one guarantees against loss from the lished in the case of the Gen. 'Smith, eculory, to show that the ship has arrived a concurrent lien on the vessel for the

dangers of the sea , the contract of the and recently recognized in the case of at her port of destination in safety ;and amount of their demand , and in case of

other against loss from all other dangers. the Lottawanna, 21 Wall . , and that in an action on a policy of insurance it insufficiency , the price of the vessel

*** The object ofthe two contracts is masters' wages, held not to be the sub- lies upon the assured to prove the loss, shall be divided equally among them

in the one case maritime service and in ject of a lien in the case of the Steam- capture or shipwreck of the vessel. ” ( i . e . , those of the same class) in propor

the other maritime casualties.” If in boat New Orleans v. Phoebus, 11 Peters, * tion to the amount due each ."

the one case the shipper has a lien upon 175. Contracts for the construction of “ The policies of insurance made on In a recentwork upon the commercial

the vessel for a breach of the contract of vessels which are recognized as mari- loose sheets of paper create a lien on the code of France, by Edmund Dufour ,

affreightment, and the ship has a lien time by the Continental codes and a lien property of the parties, provided they ( Paris, 1859, ) in speaking of this article,

upon the cargo for the payment of the given thereby, were also held by the Su- l are executed before sworn brokers or section 215, the author observes, “ We
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see that if the code has admitted this upon bottomry , that the bond was made having assumed the burden of maintaining that

opinion (of Valin ) as to the principle of bythe owner.
such tax title had extinguished thepatent title , his services,andalso $ paid B. F.his account, including a charge of $ 5 for

and which , as to him, was an adverse one.

the lien , it has largely modified the com In the nature of the contract itself, I French for services, and wrote him as
binations. Theunderwriters are still paid see no reason forbidding such lien to HOPKINS, J. – The bill in this case follows : “ I went to Clark county and

before the shippers,but that is all . They the underwriter which does not apply charges that one, Horatio Curts was, in paid the taxes ; your land is all clear now ,

are ranked by the material men , who with equal force to the salvor, or mate 1865 ,the owner of the land in controver, except some that lies back from the river,

are placed two degrees above them in rial man. Their contracts differ mainly sy , being 320 acres of heavily timbered there is a tax deed on , whichwas given

the scale of liens. They are also dis- in the fact that the services of the un- land in Clark county, in this State, and in 1864," and again on the 16th of June,

tanced by lenders upon bottomry, who derwriter are rendered only upon a that he employed the defendant, Cisna, 1869, the day after he had taken and re

immediately precede them . This classi- contingency which may never happen. as his, agent to pay the taxes thereon, as corded this deed, he wrote him again

fication appears to me more rational than That the question has never before well as upon other lands owned by him about paying the taxes in Clark county,

that of Valin. For, the truth is, insur. arisen is due , as before observed, solely in that vicinity, ashe was a non-resident in which he said “the land is all clear

ance is only a private affair of the insur- to the fact that the contract of marine and furnished him the funds necessary now ” with the exception of the old tax

ed ; it isa veryproper act of prudence, insurancewas not generally recognized for thatpurpose. Thatthegeneraltaxes deedof 1864, and that he would see if

it certainly merits and it possessesall the asmaritime until theopinion was pro- dueinthe winter of 1865, were paid by that could not be released forthe costs.
sympathies of the law ; but itis,after nouncedin the InsuranceCo.v.Dun- defendant for him, but a special war In view of these letters and receipts it
ail, only a passive elementof navigation. ham . bounty tax was levied in February, 1865, seems preposterous that he should claim

It rather repairs disasters than comesdi Under the ruling in this case, I feel of about $13.00, of which he had no no the land under that deed or attempt to

rectly in aid of them of its efforts. It is constrainedto hold that the contract of tice, andfor which the land was sold in deny his agency. It must have required

otherwise with the material men,aswell insurancebeing maritimein its charac. May, 1865, without hisknowledge; that some courage coupled with agreat de

as with lenders upon bottomry. It is the ter, the underwriter is entitled to a lien the defendant Cisna, continued to pay gree of moral depravity on his part to

laborof theone, and the goods or the upontheship forthe payment of his histaxesuptothe time of his death in deliberately write a falsehood of that

moneyofthe other ,which permitthe premium :although, forthe reasongiven 1868; that onhisdeathhisproperty de character to his employer, who had
vesselto undertake its voyage. Thereis by Dufour,I think it should rank in the scended to John Curts,his father,who trusted his interests in his hands. It
thenintheirfavor a reason for prefer: lowest class of strictly maritime liens. thereafter continued to employ Cisna to looks like a carefully contrived scheme

ence, which is not wholly arbitrary, and
I think, however, thelibel is defective pay the taxes for him , as he hadbefore to defraud his employerof this valuable

the code hasdone well in recognizing it.” in thiscase, in failing to aver thenames done for Horatio, his son , andthat he property.

The nature of this lien is discussed at of the parties insured ,and the character furnishedthe necessaryfunds to pay all

length, andis appliedas well to timepol- extent of their interests in the vessel .I taxes, and to redeem from tax sales as ceipts therefor,and took the deed forthe
He paid the general taxes and sent re

icies as well as to policies or for a single think it shouldalsoappear that thepol. mightbe necessary, upto the timeof special tax, which was unknown to his

voyage.

In a recentadmirable dictionary of the it covered the vesselduring the season of fendant Cisna paid the taxes up tothe bediscovered,asthere would benooc
icy was a marinepolicy,or at leastthat his deathinMarch,1874 ;thatthe de principal,and therefore would not likely

maritimelaw ofFrance,byAldrick Cau- navigation . I regard it as verydoubtful time ofhis death,eitherdirectly or by casion for examination in regard to such

mont,Paris, 1867 , under the head ofma- whether an ordinary fire policy covering redemption, and never notifiedhimof a tax. He doubtless thought if he could

rine insurance, section 141, the author a vessel while lying at the wharf during the tax deed mentioned in the com conceal the existence andrecord of the
observes : Alienisattached tothe pre- the winterwould be thesubject of admi- plaint, or of the existenceof the tax for deed for three years, the principal's right

mium for the last voyage, if it be that ralty jurisdiction. The above quotation which it wasgiven ; that in 1869 Cisna,

made during thelife of the policy upon from Caumont, citing a judgment of the discoveringthat the land had been sold statute of this state limits the right of

to impeach it would be barred, as the

the hull. This lien forthe last voyage, TribunalofCommerce at Marseilles, ap . for the specialtax in 1865,and thatthe
resulting from articles 191 and 192, ex : parently supports this opinion.

an original owner to three years to bring

The certificates were outstanding, purchased

ists whenever there is a policy executed. schedule annexed to the libel seemsto them, and onthe 15th of June, 1869, corded tax deed.
an action to defend or set aside a re

The insured, who, asserting his rightto indicate thatthe policieswereissued took a deed thereon to himself,which he

suit, has attached the proceeds of the covering separate moieties of the vessel. immediately bad recorded ; that after
But this is not all of his fraudulent

ship for the amount of hispremium is This,however,should bemade distinctly the deed to him he paid thetaxes there conduct. He continued to pay thesubin
to appear. on with Mr. Curts' money the same as sequent taxes out of Mr. Curts' funds,

crease of premium for the time during

which navigationis closed .

I think I see considerable difficulty in before,and sentreceipts to him ; thaton and to send him the receipts. This be

Any numberof voyages made during enforcing the lienofan underwriter up: ants in thiscasesucceeded to hisinter part of Mr. Curts, and theconsequent

thetime fixed for theduration of the in- on an undivided interestofa partowner, est and title ashis heirs-at-law ; thatthe investigation,whichwould necessarily

surance,areconsidered as one and the especially if the proceeding were an oriú defendantCisna,on May 29, 1874,con expose him beforehisscheme had ex
on the sum assuredfor the premium not against its proceeds of sale. The tracted to sell the lands for $ 1,500 to the istedthreeyears.

defendant Gage, through the agency of
samedifficulty, however, frequently oc

one B. F. French, an attorney residing Curts of theexistence ofthis deed in

It is true, he swears that he told Mr.

miumsofinsurance upon property,rank cursuinneoindediinterests handorthines in Clark county , who acted asGage's 1870, but his testimony on that point,
only after that accorded to contracts of upon undivided interests, and Ishould

not regard it as insuperable, and if it
bottomry. They constitute an expense

agent.

The bill then charges that the land But if not incomp
etent, it isincredib

le. A
Mr. Curts being dead, was incompetent.

made forthe preservation of the res. In should appear that eachmoietyofhis
was worth $ 8,000, and that Mr. Gage or carefulexamination of the letters written

case where an insurance upon thehull vessel was covered by a lien ofthe same

has been made for a limited time,the amount,
the questioncouldbe easily Mr. French,bisattorney,had notice of by him to Mr.Curtsafter thattime(and

the facts andcircumstances underwhich they are numerous)shows that no men.

nodeonistfor thepremiumofthelast the same
as if theentire vessel iniciory and that only a part of the consideration although reference is made to tax

underwriters havea lien upon the ship, solved, asthe effect would be practically defendantCisnaobtained the tax deed, tion was made of any such deed ,

voyage, butalso for the entirepremium with thelibelin this case is, that ithas agreed upon had been paid, and no deed deedson other portions of his land.

these various constructions
of article 191, þeen attempted to employ the ordinary bad been executedor delivered byCisna From this silence we are constrained to

the author cites opinions of the Courtofblanklibels for supplies in actions for the Gameofthepromisesthebillprayed discredithistestimonyuponthat point,

Cassation, of the Imperial Court of Bor- premiums, for whichthey are illy adapt torelease all claim underthe taxdeed as well as upon the question of his

deaux, and Rouen, and Aix, and of theTribunal of Commerce of Marseilles. Upon this ground the exceptions to and thatitmightbe decreed void against agency . It isalso true that a Mr. Bow .

man swears that he told Mr. Curts of
them.

From these authorities I gather the the libelş must be sustai ned, with leave this deed in 1870, and so does Mr. B. F.

to amend. The defendants file a joint and several French testify that he spoke to him

following summary of French law upon
answer, in which they admit the land to about it once. But from the whole evithis subject:
be worth $8,000, as charged in the bill, dence and conduct, and transactions of

( 1) That the Marine Ordinance of
Through the kindness of the law firm and that Cisna's title was a tax title,as the parties,Curts and Cisna,subsequent

Louis XIV. did not expressly recognize stated in the bill. They deny that he to that time, we think these witnesses
the lien of the underwriter, but in this of GREGORY Pinney, of Madison, Wis. , was the agent of either Horatio or John must bemistaken ; that their conversa

regard it was held not to be exclusive, we have received the following opinion : Curts to pay their taxes on the land as tion must have related to some other

and thepremiumwas generally (perhaps U. S. CIRCUIT COURT,W. DISTRICT had notice ofthetax deed and deny that Mr.Curts as relating to some other taxalleged, and they allege that John Curts tax deed, or have been understood by

not universally) held by the courts as a
WISCONSIN.

privilegeddebt. either Gage or French , his agent, in deed.

(2 ) That the privilege of the under [ Before Davis and HOPKINS, JJ . ] making thepurchase had any knowledge

writer for payment of the premium due
or notice of Cisna's relations with the The position occupied by Mr. French in

upon the policy for the last voyage, is
JOHN F. CURTS et al . v. STEPHEN CISNA et al . Curtses, or that he was their agent or reference to this matter is not wholly

expresslyrecognized by Art. 191 of the owed them in any duty whatever. It free from suspicion. The evidence may

Code of Commerce, andthat such privi- LAND TITLE DECISION - TAX TITLE - AGENT doesnotstate when they oreither of not be sufficientto charge him as a con

lege is also extended to time policies. AND PELLING, TO THIRD them firsthad notice of the plaintiff's federateofCisna, but therearecircumPARTY - RIGHTS OF THIRD PARTIES.

( 3) That this privilege is not waived
claim nor whether it wasbefore or after stances that require close scrutinyinto

by taking premium notes, unless it is

principal, cannotacquire a valid tax deed on the does it claim that a deed has been exe

1. An agent,to pay taxes on the lands of his the second paymentof$500in 1875, nor his conduct,motives and testimony. He

thereby intended to be discharged .
swears he had the tax certificates and

Now , if the Supreme Court has adopted 2. Where an agent had acquired a tax deed on cuted to Gage or that he has any other sold them to Cisna, knowingthey were

the Continental law in respect tojuris- the lands of hisprincipal, and contracted to sell right than is derived underthecontract onCurts' land, on condition that Cisna

should take a deed and not let Curts
diction over contracts ofinsurance,must the fraud,but his agent, in making the purchase , set out in the bill.
it not be presumed logically to have had had such knowledge, and such purchaser Upon these issues testimony has been have them, and yet charges $ 5 for serv

adopteditasan entirety, and notby bad received a contract only for a deed, and had taken, from whichit appears mostcon. ices rendered to Mr. Curts on theday of

piecemeal? It certainly seems soto me, That the fact that the agent of such purchaser clusively thatCisna wasthe agentofboth thedeed,that Cisna paid, and neither

and it goes very far to justify the lan- hadhad knowledge of such fraud ,was not sufli Horatioand JohnCurts for the
payment he nor Cisna is able to state what those

guage used by the circuit judge in the cient to affect his principal, unless the factsand of their taxes on this land as charged in services were, and very soon after Mr.

circumstances were such as to show thathehad thebill. Curts' death , we find him negotiatingcase of the Williams. the same in mind at the time of the transaction
for this title with Cisna, for and in the

of the purchase : that the right of such purchaser

It is claimed , however, that these con
The defendant's letters to them and name of Mr. Gage, the other defendant.

to call for a conveyance from thefraudulentgran

tracts are made exclusively upon the tee in the tax deed,was an equitable rightmere. thetax receipts sent thembyhimplace Itisalsoshownthat Cisna paid him$ 50

credit of the owner. If this were so ,it frauded to call for a conveyance ofthe interest vict him ofa most deliberate and out- in buying the land from him , which ,inout of the first payment for his services

might be presumed in a particular case vested by thefraudulent tax deed in his agent

that the lien was thereby waived , but was the olderequity , it must prevail. rageous fraud in the transaction of ob- short, was paying him for buying this

with the exception of supplies , repairs though he may have paid a part or all of the pur: his testimony in denying the agency actionalmost as questionable as that of

3. A purchaser under a contract for a deed, taining the deed , and also of falsehood in land of him for a client of his - a trans

port,themere factthat the contract is of the legal estate, cannot maintain as a defense It is seldomthatpartiesare enabled to Cisna in taking thetax deed .Heprob

made by the owner does not import a
that he is a purchaser bona fideand for a valuable establish the rascality of an adversary ablyknew allabout it , but as there is

waiveror lien. Thereis no doubt of him to insist on the completion ofhispurchase, so incontrovertibly astheplaintiffsin noproof that he acquired such knowl

the existence of suchlien in favor of or the re-payment of what he has paid on it,as this case have that of the defendant, edge duringthe time hewas acting as

seamen, although hired by the owner in a condition
ofsurrendering his claim under the Cisna.

contract. He must rely on theintegrity and solv
agent for Gage, Mr. Gage's rights

person ; nor infavor of shippers, where ency of his vendor. It appearsthat on the day he took this would not be affected by his former

the contract ofaffreightment is made ted against the superior equity of an adverseA purchaserwithoutnotice will notbeprotec. deed, he paid allthegeneraltaxes due knowledge, unlesswepresumed that he

with theowner. Nor is it , I believe, claim , as where a party hadpurchased whatin or unpaid on the land, out of Mr. Curts' had the facts of the case in his mind at

any objection to the lien of a lender reality was onlya tax title,he must be held as I money, and sent to him the receipts and I the time, which his evidence negatives .
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But it is not necessaryto pursue the ex that fact, to be treated as a bona fide pur BLOOMINGTON , Ill . , Aug. 12, 1876 . has but illustrated a general buman ten

amination of Cisna's rights any further. chaser without notice ? Under such cir GREGORY& Pinney, for complainants. dency, a common phase of judicial his

He did not acquire any rights under the cumstances, should nota court presume TYLER & DICKINSON, R. J. McBRIDE & tory, in gradually enlarging the letterof

deed, and is not entitled to any benefit that he had notice of the defective and B. F. FRENCH, for defendants. its jurisdiction by construction ; until its

or advantago therefrom , and whatever imperfect character of the plaintiff's

he has received he should pay back, title, particularlyin theabsence of any SUPREME COURT OF WISCONSIN . until it appears to beloaded downand

jurisdiction by implication appears to

exceed its jurisdiction by express grant;

either to his co -defendant, from whom explanation on the subject ? The pur
he received it, or to the complainants, chaser of a promissory note at such a The State ex rel. A. J. CRAKE v. PETER DOYLE, impeded, we might almost say over

the victims of his contemptible fraud . discount, would not, by the law mer Secretary of State. whelmed, by excess of jurisdiction , pre

Thisbrings us to the consideration of chant, be regarded as a bona fide holder THE JURISDICTION AND CONTROL OF THE
sumably never contemplated by the

the rights of the defendant Gage.

for value to cut off the equities of the FEDERAL COURTS OVER THE STATES BY | framers of the Constitution ,

ACTION AGAINST THEIR OFFICERS—THE
In the answer, the rights of a bona fide maker, and should a court of equitylook

POWER OF THE SUPREME COURT TO COM And it was, perhaps, hardly to be ex
purchaser are claimed for him . The with more favor upon a transaction ap

PEL THE SECRETARY OF STATE TO RE- pected that an amendment to the Con
facts to constitute him such are imper- parently so unjust and unconscionable? VOKE A LICENSE ISSUED TOAFOREIGN stitution, abolishing a jurisdiction orig

It would seem to not be consistent INSURANCE COMPANY.

fectly stated in the answer, but as the inally granted by that instrument to
parties have gone to a hearing, wewill with the quality of equity to do so with

( Continued from page 396.) Federal courts, would be kindly regard
examine the question upon its merits, out some satisfactory explanation ofsuchnot regarding any technical imperfec- gross inadequacy, especially where the Asoriginally adopted, the Federal Con.ed by so great a court so constituted , or

favorably construed for the prohibition

tions in the pleadings.
party claiming under such contract is stitution extended the judicial power of

The defendant Gage is not within the seeking to defeat a prior equityofun- the UnitedStates tocontroversies" be- and against the jurisdiction . So it has

surely proved.
authoritiesa bona fide purchaser, for to questionable character as that of the tween a State and citizens of another

constitute such, the purchase must be plaintiff's in this case is. State ;" vesting in the Supreme Court of The amendment appearsto have been

completed by a deed, and the considera This case differs in another important the United States originaljurisdiction in first before the court in Hollingsworth v .

tion be fully paid, before notice of com .

respect from the reported cases when the all cases " in which a State shall be a Virginia, 3 Dallas, 378. The question
plainant's rights.' Hillon Trustees (mar. rights of the bona fide purchasersare dis- party.” This grant of original jurisdic was the effect of the amendment upon

ginal), 514 et seq ; Boone v. Chiles, 10 cussed .
tion in such cases to that great court ap- pending suits , and the court “ delivered

Peters, 177 , 242 ; See Leading Cases in
In themost of them the plaintiff had pears to have been considered exclusive. an unanimous opinion , that theamend

Equity, page 93, etseq; Seealso,Hunter v. voluntarily parted with the title, had Federalist,No. 80 ;Story's Const.,sec. mentbeingconstitutionallyadopted,

Simrall, 6Little, 22; Blight's Heirs v . made a sale and delivered a deed and 1,682 ;1 Kent, 298;Georgia v . Brailsford, there could not be exercised any juris

Banks,6 Monroe, 698 ; Halstead v.The was seeking to avoid iton the ground of Dallas, 415 ; Cohens v. Virginia , 6 diction, in any case, past or future, in

Bank of Kentucky, 4 J. J. Marsh, 534 ; fraud on the part of his grantee in ob
Wheat., 264.

which a State was sued by the citizens

More v. Clay , 7 Ala ., 142. taining it. In that class of cases courts
The jurisdiction was probably intend- of another State, or by citizens or sub

fully paid , nor was there a deed to Mr. protection ofa party who had bought , embrace all controversiesbetween States, claimedan interest but was not a party ,

In thiscasetheconsiderationwas not of equity very properlylean towardthe ed toapplyonly to cases in whichaState jects ofany foreignState." Butafew

should be plaintiff. But it was held to years later, in a cause in which a State

Gage.The title, while in thevendor relying on the record and apparenttitle. whether plaintiffs or defendants, and thecourt used this language :

Cisna, is considered as held for the ben
" The right of a State to assert, as plain

those of later origin, so that the defend- not clothed Cisna with any apparent ti

efit of thepriorequity inpreference to intestate have not conveyed ;
they had citizens ofotherStates; so far reducing

a sovereign State the condition of a tiff, any interest it may have in a sub

ant Gage is not entitled to the land. tle. The record shows them to bethe private corporation. Chisholm v. Geor - ject, which forms thematter of contro

he is entitled to have theamounthehad was adverse - only a tax title,which prob- not all,"ofthe States. Says'Chancellor ed by thisamendment; nor
can it beso

The onlyquestion remaining is whether originalownersand that Cisna'sclaim gia, 2 Dallas,419. This was probablya versy between individuals,in one of the

surprise, certainly an offense, to most, if courts of the United States, is not affect

paid toward the purchase, to wit, the ably accounts for the inadequate price

$ 1,000, refunded before the surrender of paid. The record disclosed also that

Kent : construed as to oust the court of its

his claim.
Cisna had obtained this property , worth

“ The judicial power, as it originally jurisdiction, should such claim be sug

This involves the consideration of a $8,000, for about $13.
stood,extended to buits prosecutedagainst gested. The amendment simply pro

good many questions, and first, not be
one of the United States by citizens of vides, that no suit shall be commenced

ing a bona fidepurchaser,not having the attitudebefore the court. It is thecase of any foreign State ; but the Stateswere cannot be made a defendant in asuit

This places the parties in a different another State ,or by citizens or subjects or prosecuted against a State. The State

legal title,can his interestbeconsidered of the purchaserofanadverse titleseek- notwillingto submitto bearraignedas broughtby an individual; but it remaing

SO, does he not fallwithintherulethat ingthe protection of a bona fide purchas- defendants before theFederal courts, at the duty of thecourts ofthe United

whenboth parties' rights are equitable, ants. No case hasbeenfound where cause of action whatit might. The de-them by citizens of one State against
er as against the realownersand claim theinstanceofprivate persons, be the Statesto decide allcases brought before

the older prevails ?

The equitable rightofthese complain: beenallowed to demand of the real ted States, in the case ofChisholmv. Stateis not necessarily a defendant..In

the purchaser of an adverse title has cision of the Supreme Court of the Uni- citizens of a different State, wherea

ants to this land as againstthedefendant ownerwhat he mayhave paid for The State of Georgia,decided in 1793,in thiscase, the suit was notinstituted

Cisna , underwhomthe defendant Gage theadverse titie as

claims,is clear andunquestionable. His surrendering his worthless claim .
a condition of which it was adjudged thata Statewas against the State or itstreasurer,but

title, the tax title, was obtained without
suable by citizens of another State, gave against the executrixes of David Ritten

anyact or deed on their part, andwas it is held that a purchaserwithoutnotice of Georgia carried their opposition to demned in the Court of Admiralty,

InMoore v. Dodd , 1A. K.Marsh , 103, much dissatisfaction ,and the legislature house, for the proceedsofa vessel con

obtained byfraud andwithout consider will not be protected against a superior open defiance of the judicial authority . which were admitted tobe in their pos

ation to them ,so theirequity is perfect equity, deduced under an adverse claim . The inexpediency of the power appeared session .Iftheproceeds had been the

and the older.
Mr. Gage knew his vendor's title was a

ThedefendantGagehasa contractfor taxtitleonly,and should be held as to the States anamendmentto that part ever wrongfully acquired, the disclosure

the land upon which hehadpaid $ 1,000, having assumed theburden ofmaintain of the Constitution , and it was subse- ofthatfact would have presented a case

before the commencement of this suit. ing that it had extinguished the title of quently amended in this particular, un. on which it was unnecessary to give an

Now, is his interest anything but an the plaintiff, whichwas the record title , der theprovision in the fifth article." opinion ; butit certainly can never be

equitable one ? If not, it must yield to and adverse as to him. 1 Kent, 296.
alleged that a mere suggestion of title in

the complainant's . InPeabodyv. Fen
Courts of equity should pausebefore The amendment is in these words: a State to property , in possession of an

ton, Barb.Chy, R.,451,465, it isbeld going to this extent.A party who ob- " Thejudicial powerof the United States individual,must arrest theproceedings

that if a bona fide purchaserhas notobtains acres for cents,”as tax title own- shall not be construed toextend to any of the court,and preventtheirlooking

tainedthelegal titleby avalidconvey: ers arecharged with doing, hardly occu- suit in law or equity, commenced or into the suggestion, and examining the

ance, hecannotprotect himself against pies a position whichauthorizes him to prosecuted againstone of theUnited validity of the title." United States v.

theprior equity of theoriginalowner, introduce to courts of equity, parties Statesby citizens of another State, or by Peters, 5 Cranch.,115. It willbe pres

although he has a contract for the pur" claiming under him asinnocentpurchas- citizensor subjects of any foreign State." ently seen that the suggestion here
chase and has actually paid for theland, ers as against the parties owning the The manifest object of the amend thrown out is the seed of greatgrowth

and cites in support ofthatdoctrine, original title.Grantees cannot be trans- mentwas to precludetheFederalcourts ofjurisdiction ,inconsistentwiththe

Wiggs u.Wiggs, Atk Rep.,384; Moore formed so readily into subjects of favor fromjurisdiction over a State, inany spiritof theamendment,if not with its
v.Mayhew,Freemans Chy., 175 ;Tour in those courts. The taint of the original case, at the suit of private parties. And letter.

ville v. Nash , 3 Peere Williams, 307 ; 2 transaction willadhere to them until by all rules of construction, the probibi.

Sug. on V, &P., 274, 9th ed.
they show, at least, that they have paid tion should apply to all cases in which

The amendment appears to have next

In Boone v.Chiles , 10 Peters,177,210, full value, which might warrant a court the interest of a state is 80 concerned come before the court inCobensv. Vir.

thecourt examinethe subject toascer. in presuming that theyhad purchased in that it oughtotherwise to be aparty. ginia , 6 Wheat., 284:The State had

tainwho are entitled tothe rights of a the belief that they weregetting a good Butthe intent and letter of the amend- inally in one ofher courts,and there

bona fide purchaser, and arrive at the and perfect title. "But when, as in this ment have been greatly narrowed by the

conclusion thatsuchrights existonly case, the purchaser pays only one- fifth effectgiven to it by the decisions of the them. Theysued out awrit of error

was judgment of conviction against

“ when a prior equity can be barred or of the real value, he cannot be entitled Supreme Court of the United States.
avoided only by the union of the legal to claim the protection or the favorable The Constitution desigpedthatcourt State court,against the State ; theState

from the Federal Supreme Court to the

titlewithan equity arisingfromthepay consideration due to a bonafide purchas- to be, asit is, a great nationaltribunal; being defendant in errorinthatcourt.

ment of the purchase price without no er, but should rather be lookedupon as a court of lastresort on all questionsof Notwithstanding the amendment, the
tice and a clear conscience."

a speculator in questionable titles. national character ; and a court ofa digº court claimed jurisdiction of the cause,

If this is a correct statement of the In view of all the testimony in this nity and authority unequaled by any

rule,the rights of a bona fidepurchaser case, we have come to the conclusion tribunal known in modern history,not uponthe ground that such aproceeding

do not attach upon paying the purchase that the defendant Gage, must be con- perhaps excepting theimperial chamber

was not a suit within the meaning of the

price and takinga contract for a deed, sideredasnotoccupyingthepositionof at Wetzlar, towhich it has been com- State to a judgmentin that court,at the

amendment, though it subjected the

butonly on a union of a legal title with a bona fide purchaser,and therefore his pared. Federalist, No. 80 ; Story's Const.; suit of a privateparty. Andthecourt

the payment, and that until such union claim isno better thanthat of Cisna, sec. 1,679 ; 1 Kent, 296. And yet that has hitherto adhered to thatrule in nu

the right of the purchaser is equitable, and that he, as well as Cisna, must sur august tribunal has no general jurisdic.

and a prior equity must prevail. render and 'release all claim or title to tion, but is essentially a court of defined

This view is supported by the weight the land in controversy, and pay the and limited jurisdiction , original and In Osborn v. U. S. Bank , 9 Wheat., 738 ,

of American and English authorities, costs of this case to be taxed. appellate. We speak with profound the court thus states the question : " The

and is fatal to the defendant's claim of The complainants, upon paying the deference to that court, in saying that it direct interest of the State in the suit, as

protectionas to the $ 1,000 paidbefore amount paid by Cisnafor special tax should be matter ofsurprisetono jurist, brought, is admitted ; and, had it been

surrendering his rights underhiscon- certificates and interestthereon, into to nostudent ofhistory, that so augustá in the power of thebank to makeita

tract. Hemust look to his contractand court,will be entitled to a decree tribunal, soconstitutedand limited, party,perhapsnodecree ought to have

seek redress ofthe partywith whomhe requiring the defendants to release and should have from the beginningproved been pronouncedin the cause,untilthe

contracted. relinquish all right and title to said land impatient of the limited scope of its own State was before the court. But this was

But there are some other questions and thewhole thereof,and perpetually authority and that of theinferior Fed- notinthe powerof the bank . The

presentedin this case that deserve some enjoining them from settingup or claim- eral courts on whichits own jurisdiction eleventh amendment ofthe Constitution

notice from their importance. ing any right derived under or through chiefly rests ; gradually and sometimes has exempted a State from the suits of

The fact isadmitted by the pleadings the tax deed mentioned in the billof almostinsensiblyextending it, and sig . citizens ofother States or aliens ; and

that the defendants contracted to buy complaint. nally illustrating the maxim , ampliare the very difficult question is to be de.

this property for less than one- fifth of I concur in this opinion . jurisdictionem . Its views of Federal juris - cided, whether, in such a case, the court

its real value. Is he entitled , in view of D. Davis, Circuit Judge. diction havealwaysbeenaggressive. It may actupon the agents employed by

merous cases .
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the State, and on the property in their tually in the treasury of theState, mixed our reports, in which a suit was brought private person has a right to commence

hands.” And the court thus states its up with its general funds, and for slaves by a State, it was entitled, and set forth an original suit in this court against a

conclusion : “ It may, we think, be laid in possession of the government. It is in the bill , as the suit of the State of State."

down as a rule which admits of no ex not alleged , nor is it the fact, that this Georgia, by Edward Tellfair, governor of Osborn v. The Bank, Governor of

ception,that in all cases where jurisdic. money has been brought into the treas- the said State,complainant, against Sam- Georgia v. Madrazo, and Kentucky v.

tion depends on the party , it is the party ury , or these Africans into the possession uel Brailsford and others '; and the sec- Dennison, are so closely connected in

named in the record. Consequently the of the executive, by any violation of an ond case, which was as early as1793, was principlethatwe have considered them

11th amendment, which restrains the act ofCongress. The possession has entitled and set forth in thepleadings as together, a little outof the order ofthe

jurisdiction granted by the Constitution been acquired by means which it was the suit of His Excellency Edward latter case. Between Governor ofGeor

over suits against States, is, ofnecessity, lawful to employ. Tellfair, Esquire, Governor and Com- gia v. Madrazo and Kentucky v. Denni

limited to those suits in which a State “ The claim upon the governor is as a mander -in -chief in and over the State of son, another case came before the court

is a party on the record . Theamendo governor ; he is sued, not by his name, Georgia in behalf ofthe said State, com- and has its place in the reports, in which

ment has its full effect, if the Constitu but by his title . The demand made upon plainant, against Samuel Brailsford and the jurisdictional question might have

tion be construed as it would have been him is not made personally ,butofficially others, defendants." properly arisen . This is Dodge v. Wool

construed , had the jurisdiction of the The decree is pronounced, not against “ The cases referred to leave no ques- sey, 18 How. , 331. It was the case of a

court never been extended to suits the person, but the officer,and appeared tion open to controversy, as to the juris. bill filed in an inferior Federal court, by

brought against a State by the citizens to have been pronounced against the diction of the court. They show that a private party, against a tax collector of

of another State, or by aliens. The successor of the original defendant ; as it has also been settled, that the State , to restrain the collection of &

State not being a party on the record, the appeal bond was executed by a dif- where the State is a party, plaintiff or State tax. Several questionswere raised

and the court having jurisdiction over ferent governor from him who filed the defendant, the governor represents the and passed upon by the court in that

those who are parties on the record, the information. In such a case, where the State, and the suit may be, in form , a case, quite foreign to the question which

true question is, not one ofjurisdiction, chiefmagistrate of a State is sued , not suit by him as governor in behalf of the we are considering. The jurisdictional

but whether in the exercise of its juris- by his name, but by his style of office, State,where the State is plaintiff, and he question before us, arising under the

diction, the court ought to make a decree and the claim made upon him is entire- must be summoned or notified as the amendment of the Constitution, appears

against the defendants ; whether they ly in his official character, we think the officer representing the State, where the not to have been raised at the bar or

are to be considered as having a real in. State itself may be considered as a party State is defendant. considered by the court. The jurisdic
terest, or asbeing only nominal parties. " on the record . If the State is not a par Wemay, therefore,dismiss the question of the Federal courts over the sub

Thecourtthenproceeds to show that ty, there is no party againstwhom a de- tion of jurisdiction without furthercom- ject-matter, in other respects is discuss
the officers of the State, who were the cree can be made.' No person in his ment, as it is very clear, that if the right ed ; but not the jurisdiction over the

parties to the record , were personally natural capacity, is brought before the claimed by Kentucky can be enforced State officer, acting officially, without

liable to the bank, and therefore had a court as defendant. This not being by judicial process, the proceeding by interest, within the constitutional pro
real, personal interest, under the State a proceeding against the thing, but mandamus is the only mode in which hibition. It appears quite obvious that
indeed , but distinct from the interest of against theperson, a person capable of the object can be accomplished. ” this question was altogether overlooked .

the State ; anduponthat ground upheld appearing as defendant, against whom a What is said in Governor ofGeorgia v. Indeed, the court saysof the case of
the decree against them.

decreecanbepronounced,must be a Madrazo, and in Kentucky v. Dennison, State Bankv. Knoop, 16 How ., 369 :“ It

This is theleading case upon the sub- party to the cause before a decree can be of the governorof a State,applies rulesthis in every particular ; and to

ject. And it is very distinguishablefrom regularly pronounced. equally to any other State officer, acting the opinion there given we have noth

the case before us, in which the Secreta * But were it to beadmittedthatthe for the State, virtute officii. The question ing to add,noranything to takeaway."

ry of Statehas no interest whatever; is governor could beconsidered asdefend. isnotoneof the dignity of the office, StateBankv. Knoop, did indeedinvolve

a merenominal party, the State alone ant in hispersonal character,nocaseis butof the representationofthe State, the questions passed upon in Dodgev.
having the whole interest in the subject ; made which justifies adecree against pro hac vice. Inthe application of this Woolsey, but itwas awrit of error toa

a mere shadowof theStateset up for him personally. Hehas acted in obe principle, there is no difference between State court,andcouldnot possibly in .

jurisdictionagainst the body over which dience to a law of theState,made for the the governorof a State and officersofa volve the jurisdiction of a Federal court

jurisdiction is prohibited by theConsti. purpose of giving effecttoanactofCon- Stateoflowergrades. In this respect inanoriginalsuit, against a State officer

tution.
gress ; and hasdonenothinginyiolation they are upon afooting ofequality." acting officially. The oversight is the

The next case which we find is Gov. of any law of the United States.
Davis v. Gray, 16 Wall . , 203 . more to be regretted, because the as

ernor of Georgia v. Madrazo, 1 Peters,
“ The decree is not to be considered as The opinion of the court in Osborn v . sumption of jurisdiction in Dodge · v.

110. That was a caseinadmiralty,in made in a casein whichthe governor The Bank,andGovernor of Georgia v. Woolsey, disregards the two conditions

which the Governor of the State inter was a defendant, in his personal charac- Madrazo, were both delivered by Mar- before noticed, as solemnly established

vened inbehalfofthe State, andthe ter ; norcould a decree against him in shall, C. J.; and the opinion in Kentucky in Osborn v .The Bank, and Governor

court uses this language : that character be supported. v . Dennison, by Taney , C. J.; two ofthe of Georgia v . Madrazo, subsequently con

“ In the case of Osborn v. The Bank of “ This decree cannot be sustained as most illustrious jurists known in the his.firmed in Kentucky v. Dennison . But

the United States, 9 Wheat, 738, this againsttheState,because,ifthe11th toryof jurisprudence among the greattherule applies to it, that a case which

questionwasbroughtmore directlybe, amendment to theConstitutiondoesnot English-speaking common-law peoples. overlooks a point cannot beheldto over

forethe court. Itwasarguedwithequal extend to proceedingsinadmiralty,it Their doctrines were surely welland rulecases expresslydecidingthevery
zeal and talent,and decided on greatde

liberation. In that case, the auditorand the SupremeCourt. " It cannot be sus

was a case for the original jurisdiction of wisely considered, are entitled to the points. And the positive rules of Os

most profound deference andnot lightly born v. TheBank, andGovernorof Geor

treasurer of the State were defendants, tainedas a suit, prosecuted,not against to beoverruled. And these cases arein gia v. Madrazo,must be heldtosurvive

and the title of the Stateitself to thetheState,butagainstthething, because entire accord upon two propositions,thesilenceofDodge v.Woolsey.t.Ifthis

subjectincontest was asserted. Inthat the thing was not in possession of the both conclusiveof the question before us.
case, the court said, ' It may, we think, District Court. 1st. That where a suit is prosecuted in of Dodge v. Woolsey, on the question of

be laid down as a rule , which admits of

no exception , that in all cases where ju

a Federal court, by a private party, jurisdiction, must be taken to be over

“ We are , therefore, of opinion that

risdictiondepends on the party, it is the there is error inso much of thedecree hasa directinterestbut cannotbemade latercase ofKentucky v.Dennison.

againsta State officer, in which theState ruled by the positive authority of the

party named in therecord. The court said slaves libelled by JuanMadrazo,and interest orliability in the subject matter, 203,wherea receiver appointed in aa party, the officer himself must have an Then comes Davis v. Gray, 16 Wall .,

added, “ the State not being a party on

the record, and the court having juris of the governmentof the State of Geor upon which the jurisdiction of the court cause pending in an inferiorFederal
, court, filed his bill in the same court,

the record , the true question is notone gia ,orthe agent oragentsofthesaid State,

of jurisdiction, but whether, in the exer

be restored to the said Madrazo, as the 2nd. That where such a suit is prose- against the governorand another officer

cise of its jurisdiction,the court ought legal proprietor thereof, andthat the cuted against a State officer havingno ofaState, to restrain them in executing

to make a decreeagainstthedefendants; proceedsofthose slaves,who weresold such interest or liability,in his official the law ofthe State. The question of

whether they are to be considered as hav? by order ofthegovernor or thesaid State, capacity only, to affect a right of the jurisdiction was raised and discussed by

ing a realinterest, or as being only nom- bepaidto the said Juan Madrazo ;and State ,the State is the real defendant the court. And Mr.Justice Swayne,who

inal parties. '

that the same ought to be reversed ; but within the probibition of the amend delivered the opinion , says of the ques

tion :

The information of the Governor of said decree as dismisses the information

that there is no error in so much of the ment of the Constitution
.

These rules are vital . Where there is “ A few remarks will be sufficient to

theState, and is, in the language of the of William Bowen . ”
Georgiaprofesses to be filed on behalfof ofthe governor of Georgia,and the claim such an interest or liability of theofficer dispose ofthe jurisdictional objections

bill filed by the Governor ofGeorgia on

personally, the jurisdiction of a Federal | as to the appellants.

Governor of Georgia v. Madrazo was court might be held to attach, against
“ In Osborn v. The Bank ofthe United

behalf of the State, against Brailsford . followed and affirmed in Kentucky v. him personally, upon such interest or States, these things, among others, were

If, therefore, the State was properly Dennison ,Governor,24 How .,66. This liability, withoutdirect violation ofthe dicided :

considered as a party in thatcase, it may wasan application formandamus,by the Constitutional amendment prohibiting “ ( 1. ) A Circuit Court of the United

be considered as a party in this.
governor of Kentucky against the gov- jurisdiction against the State.' Butwhen States, in a proper case in equity,may

“ The bill of Madrazo alleges that the ernor of Ohio , within the original juris- there is nosuch personal interest orlia enjoin a State Officerfrom executing a

slaveswhich heclaims, 'were delivered diction of the Supreme Court ; toenforce bility oftheofficer,and the suit is State law in conflict with the Constitu

overto thegovernment of theState of the performance of anexecutiveduty against himin his official capacity only, tion or a statute oftheUnited States,

Georgia, pursuantto an act of the Gen- bythedefendantgovernor. Of course for the purpose of reaching an interest when such execution will violate the

eral Assembly of the said State, carrying the mandamus could not go to theState, or liability of theState,then jurisdiction rights of the complainant.

into effect an act of Congress ofthe Uni- but to its officer only. And the objec- attaches on the interest or liability of (2.) Where the State is concerned,

tedStates, in that case made and pro- tion was taken that it was nota case be the State,not of the officer; thestate theState should bemadeaparty, if it

vided ; a part of the said slaves sold, as tween twoStates, to give jurisdiction to istherealdefendant, and the officer could be done. That itcannot bedone,

permittedby said actofCongress, and as the court under the Constitution . But only a nominal defendant; and jurisdic- is a sufficientreason for the omission to

directed by an act of the General Assem- the court holds : țion is as much prohibited as if the State do it, and the court may proceed to de

bly of the said State, and the proceeds “ So, also, as to theprocessin the name itself were defendant. To hold that ju- cree against the officers of the State in

paid into the treasury of the said State of the governor, inhis official capacity, risdiction could , in such a case, beexer- all respectsas if the State were a party

amounting to thirty -eight thousand dol- in behalf of the State. cisedagainst the State, in the person of tothe record ,

lars or more. ' “ In the case of Madrazo v. The Gov- its officer, would be a direct and mere " ( 3. ) In deciding who were parties

" The governor appears, and files a ernor of Georgia, 1 Pet. , 110, it was de evasion ofthe constitutionalprohibition, to the suit, the court will not look be

claimon behalfof theState, to theslaves cided that in a case wherethe chief mag- whichthe judgesofall courts, Federal yond the record . Making aStateoffi

remaining unsold, and to the proceeds istrate of a State is sued, not by his name andState,aresworn to support ; which ceraparty, does not make the State a

ofthose which are sold. He states the as an individual,but by his style of office, no judicial construction of any court can party, although her law may have

slaves to be in possession of the execu and the claim made upon him is entirely erase from the paramount law of the promptedhis action, and the State may

tive, under the act of the legislature of in his official character, the State itself land. stand behind him as the real party in

Georgia, made to give effect to the act of may be considered a party on the rec The subject matter of Governor of interest. A State can be made a party

Congress on the subject of negroes, mu ord. Thiswasacase where theState Georgia v. Madrazo,came again before only by shaping
the bill expresslywith

lattoesor people of color, brought ille was the defendant; the practice, where the court, exparté, Juan Madrazo,7 thatview ,as whereindividuals or cor.

gally into the United States ;andthe itis plaintiff,has been frequently adopt. Peters, 627, upon applicationto file a porationsare intended to be put in that

proceeds of those sold , to have been paid ed of suing in the name of the governor libel in admiralty against the State. The relation to the case.

in the treasury, and to be no longer in behalf of the State,and was, indeed , application was denied ; the chief jus " Dodge v. Woolsey, The State Bank of

under his control. the form originally used, and always rec- tice saying of it: “ It is a mere personal Ohio v. Knoop, The Jefferson Branch
" The case made, in both the libel and ognized as the suit of the State . suit against a State to recover proceeds Bank v. Skelly, Ohio Life and Trust

claim , exhibits a demand for money ac " Thus, in the first case to be found in 1 in its possession, and in such a case no ( Continued on page 406.)
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ESTOPPEL OF GRANTEES AS TO PRIOR TRUST

DEED.

AT Nos . 161 AND 183 FINTH AVENUE .

SCRIPTION

that the libel should aver not only the within ten days after the time fixed for the Circuit CourtofMacon . Opinion by be included in themortgage,hemust be

allow none to act as judges except those es ; of these 70 are affirmed , and 61 re- /Mr. Jas. K. Edsall, Attorney General, for the ground of the prisoner's Revolution

the same; that where an agent had ac- L. Higbee, 3 reversed ; James C. Allen ,
Co.

v. Hall et al. Appeal from the Cir- / tiring, returned after an absence of about

to call for a conveyance of the interest Besterv. Chapman . Appeal from the SUPREME COURT OF ILLINOIS.

CHICAGO LEGAL NEWS.
Circuit Court of McLean . Opinion per

vested by the fraudulent taxdeed in his Curiam . Decreeaffirmed. Messrs. Wil. ABSTRACT OF OPINIONS FILED AT OTTAWA,

agent was the older equity, it must pre- liams, Burr & Capen, and Mr. Hamilton JUNE 30, 1876.

vail. Spencer, for the appellant. Mr. W. M. 309. — John Barker v. Int. Bank of Chi
Ler bincit .

Hatch, for the appellee.
cago.-Error to Cook.– Opinion by

SUPREME COURT OF ILLINOI8 . — The Su
Bross v. Lieb. Appeal from the Cir. CRAIG, J. , reversing and remanding.

MYBA BRADWELL, Editor . preme Court of Illinois will commence cuit Court of Cook. 'Opinion per Curiam .

its September term at Ottawa on Tues- Decree reversed. Mr. Edward Roby,

and Mr. Wm. Bross, for the appellant.

day next. The certified copies of rec
Mr. Jas. K. Edsall, Attorney General, for

Held, That where one makes an ac

CHICAGO, SEPTEMBER 9, 1876. ords of decrees or judgments appealed the appellee. commodation note, and afterwards con

from must be filed in the clerk's office at Chicago and Alton R. R. Co. v. Mc- veys the premises in the deed of trust,

Ottawa on or before the second day of Knight. Appeal from the Circuit Court and in the sale thereof treats the note

Published EVERY SATURDAY by the
of Macoupin . Opinion by McAllister, J. as a valid indebtedness, and provides

the term . Provided twenty daysinter: Judgment affirmed . Mr. W.R. Welch, that the deed of trust shall stand as a

CHICAGO LEGAL NEWS COMPANY, vene between the day of the judgment for the appellant. Mr. Johr I. Rinaker, lien thereon, to securethe paymentof

or decree appealed from and the sitting for the appellee. the debt, bis grantees are not in a posi

of the court ; but if ten days and not

Chicago and Alton R. R. Co. v. Pur- tion to defeat the lien created by the

twenty shall so intervene, then the rec. Morgan. Opinion byMcAllister, J. 321.-E. Erickson v. Margaret Rafferty.

vines. Appeal from the Circuit Court of trust deed .

TERMS : -TWO DOLLARS per annum , in advance ord must be filed on or before the Judgment reversed. Mr. Henry E.

Single Copies, TEN CENTS, Error to Knox .-- Opinion by BREESE,
tenth day of the term ; see section Dummer, for the appellant. Messrs.

J. , reversing and remanding ; DICKEY,
73 , Revised Statutes 1874, p. 783. The Morrison & Whitlock ,and Messrs. Brown

J., dissenting.

& Epler, for the appellee.
We call attention to the following callof the docket, according to rule 32, Cobb , Christy & Co. v. Illinois Central NOTICE AS TO MORTGAGE WITH WRONG DE

opinions; reported at length in this issue. published in 55Illinois Reports and in 4 R. R. Co. Appeal from the Circuit Court

Chicago LEGAL NEWS, 226, will commence of McLean. Opinion per Curiam . Judg STATEMENT.-Bill to reform a mortgage

ADMIRALTY - LIEN OF UNDERWRITER— with the second week oftheterm ,and ment affirmed. Mr. Hamilton Spencer, deed, and to foreclose it— the mortgage
AVERMENTS - LIBEL.The opinion of the twentycases per daywillbe subject to call. andMessrs. Weldon & Benjamin , forthe being for, a different pieceof land than

United States District Court for the East- The abstract and brief of the plaintiff Capen ,for the appellee,

appellants. Messrs. Williams, Burr &
that intended, the mistake being that of

ern District of Michigan, by Brown, J. , in error or appellant,must be filed in the Davis & Moore v. Robbins. Appeal
the scrivener, as was alleged. Held,

holding that the underwriter of a ship
That the mortgage with the misde

clerk's office one day before the day ion by Breese ,J.
from the Circuit Court of DeWitt. Opin.

has a lien for the premium due upon ma

Decree affirmed. scription, being on record, was sufficient

rine policies of insurance,andisentitled whenacause standssubjectto call
. The Messrs.Moore & Warner, for the appel- toputany one on inquiry who knew the

defendant in error, or appellee, in case lants. Messrs.Williams,Burr & Capen, limited possessions, etc., and if such a

to payment from the proceeds of sale ;
he does not argue orally, can file a brief for the appellee.

Davis v . The People. Writ of Error to one would buy the property meant to

dates and amounts of the policies, but Breese, J. Judgmentreversed. Messrs. charged with notice, notwithstanding
the names of the parties insured,and the filing the brief of plaintiff in error, or

the misdescription.
character and extentof their severalin- appellant, and the latter has ten days for Crea & Ewing, fortheplaintiff in error:

a reply.
Mr. Charles C. McComas, State's Attor. 477. — Charles Peterson v. John W. C.

terests in the vessel, Under rule 58 , in all cases where the ney, for the People.

Dennison et al v . The People, use of
Nehf. - Appeal from Superior Court of

TRYING CASES BEFORE MEMBERS OF THE defendant in error or the appellee de McLean county . Appeal from the Cir
Cook.- Opinion by SHELDON, J. , re

versing and remanding.

BAR . — The opinion oftheSupreme Court sires to plead and not join in error, he cuit Court of McLean. Opinion by
RES ADJUDICATA - REQUIBITES.

of this State , by SCHOLFIELD, J. , holding must file such plea in the office of the Breese, J. Judgment affirmed. Messrs.

Bloomfield & Lucas, for the appellants.
that parties cannot confer jurisdiction clerk at least five days before the cause

Held , That in order to constitute a
Mr. J. W. Fifer, for the appellees.

upon a court by consent , neither can stands for 'trial, and the issue thereon Humphrey v. Stamates et al. Appeal that the parties in a former suit be pro
question res adjudicata , it is not essential

they by consent empower any individual must be made up before the day the from the Circuit Court of DeWitt. Opin. cisely identical, if the question in the

other than the judge of the court to ex
ion by Sheldon, J. Judgmentaffirmed. latter case was madea distinct issue incause stands for trial .

Messrs. Sweeney, Donahue &Kelly, for the former, and a decision rested on it,

ercise its powers, and that a judgment the appellant. Messrs. Fuller & Graham, asforexample, whether certain convey

entered in a case tried before a lawyer
Recent Publications.

for the appellees.
ances were fraudulent as to creditors, or

by consent of the parties was a nullity.
Indianapolis and St. Louis R. R. Co. v.

not. In such case , if a married woman

We should think this opinion would put REPORTS OF CASES AT LAW AND IN CHAN- of Madison . Opinion by McAllister,J. is made upon a certain conveyance,and
Dawson. Appeal from the Circuit Court brings suit to cleartitles and a question

a stop to the practice of trying cases be CERY , argued and determined in the Judgment affirmed. Mr. F. W.Burnett, it is decided valid, the same question

fore members of the bar who have no
Supreme Court of Illinois. ByNor. for the appellant. Messrs. Irwin & cannot afterwards beraised as to the

man L. Freeman , reporter . Volume Krome, for the appellee.

commissions asjudges. What would be
LXXVII. Containing the remaining McLean County Coal Co. v. Straight band .

land, in a creditor's bill against the hus

thought of the Supreme Court if it should, Cases submitted at the January Term , et al. Appealfrom the Circuit Court of

every time the parties consented or de 1875, and a portion of the Cases sub- McLean . Opinion per Curiam . Decree

mitted at the June Term , 1875. Print. reversed. Mr. Hamilton Spencer, and M. Lee was agreat lawyer in Rochester,A LUCKY VETERAN . — Years ago , Charles

sired it, appoint seven members of the
ed for the Reporter. Springfield, 1876. Messrs. Stevenson & Ewing, for the ap

bar to act as a supreme court ? If, under
We have received from Mr. Freeman pellant. Mr. J. W. Fifer, for the ap- ing an old veteran for passing a forged

N. Y. On one occasion he was defenda

our constitution, members of the bar can

act as circuit judges without being elect- a copy of the above volume just fresh pellee.

ed by the people, they may also, under lical execution it is similar to its imme- ion per Curiam .

from the press. In style and mechan. from the Circuit Court of Cook .Opin. but Lee, getting over the knotty points

People ex rel,Morgan v .Lieb. Appeal promissorynote for thirtydollars. There

was scarcely a doubt of the man's guilt,

like circumstances, act as supreme judges. diate predecessors. It contains 131 cas- Mr. EdwardRoby, for the appellant. dertook to carry the jury byescaladeon
Judgment affirmed .

of the evidence as well as he could, un

It is undoubtedly the proper practice to

the

who are constitutionally appointed or
versed. There are 8 cases in which the

appellee.
QuincyandAlton R. R. Co. v. Schaffer. ary services. He described in graphic

elected .
judgesdo not all concur, and 2 inwhich Appealfromthe Circuit Court of Adams: terms the bloody attackon Stony Point,

the opinions are per curiam . We give Opinion by McAllister, J. Indgment by Mad Anthony, at which the pris

Tax Title- AGENT PURCHASING AND the names of the judges who tried the afirmed. Mr.B. T. Scofield ,andMessrs. oner,then a dare-devil of 19, had dis

SELLING TO THIRD PARTY - RIGHTS OF
tinguished himself, and closed his speech

cases in the courts below, and how they pellant. Messrs. Carter & Govert, for
Wheat, Ewing & Hamilton , for the ap as follows :

THIRD PARTIES. The opinion of the were disposed of in theSupremeCourt : theappellee. “ Gentlemen of the jury, will

United States Circuit Court for the Lyman Lacey , 4 affirmed and 8 reversed ; Toledo,Wabash and Western Railway to theState prison for passinga con

western district of Wisconsin , by Davis Cyrus Epler, 6 affirmed and 7 reversed ; Co. v. Donohue. Appeal from the Cir: old hero of three-score-and-ten ,who in

and HOPKINS, JJ . , holding that an agent John Burns, 2 affirmed , 3 reversed; | Curiam . Judgment "reversed .Opinion per his youth , cheered theheart of his coun

topaytaxes onthe landsof his princi- Thomas F. Tipton,3affirmed, 4 reversed; Dummer & Brown, for the appellant try in the darkest hourpofithe Revolu
pal , cannot acquire a valid tax deed on T. B. Tanner, 3 affirmed , 4.reversed ; C. Mr. J. T. Springer, for the appellee.

tion by

Toledo and R. R.
This was a poser for thejury, who, re

quired a tax deed on the lands ofhis 3 affirmed,4 reversed ;C. s. Zane, 4 af- cuit Court ofMcLean. Opinion by Sher two hours when theclerk went through
principal, and contracted to sell the firmed , 4 reversed ; Joseph Sibly, 1 af- don , J. Judgment affirmed . Mr. O. T.

same to a third party, who had no no- firmed , 2 reversed ; C. B. Smith, 8 af- Reeves, for the appellant.Messrs. Wel.
Gentlemen of the jury, have you

tice ofthefraud, but his agent in mak. firmed, 4 reversed'; J. C. Thompson, 1 don, Stevenson&Ewing, for the appel- agreed upon a verdict?"
We have ."

lees.
ing the purchase had had such knowl- affirmed ; J. W. Cochran, 3 affirmed ; Do you find the prisoner at the bar

edge,and such purchaser had received H.M.Vandeveer, 1 affirmed, 1reversed; Co.º. Morgan. Appeal from theCircuit guilty,ornot guilty ?"

a contract only for a deed and had paid City court of East St. Louis, 1 affirmed ; Court of Champaign. Opinion per Curi
“ Not guilty ,because he stormed Stony

two-thirds of the purchase money, that 0. L. Davis, 1 affirmed , 2 reversed ; S. M.
Judgment affirmed .

Point !" thundered the foreman .
Mr. A. E.

the fact that the agent of such purchas- Moore, 1 affirmed ; W. H. Snyder, 13 af- J. Smith ,for the appellee.

The audience applauded , the crier
Harmon, for the appellant. Mr. Thos.

rapped for order, the District Attorney

er had had knowledge of such fraud, was firmed, 7 reversed ; Amos Watts, 10 af Wilday et alv .Craig. Appeal from objected to the recordingof the verdict,

not sufficient to affect his principal, un- firmed, 5 reversed ; Monroe C.Crawford, the Circuit Court of Morgan. Opinion andthe Judge sent the jury out again

less thefacts and circumstanceswere such 1afirmed,1 reversed ; Charles H.Lay: perCuriam . Judgment reversed.Messrs. telling theforeman,inasharp tone,that

as to show that he had the same in mind man, 1 affirmed ; S. B. Bryant, 1 revers- Mr. J. T. Springer, for the appellee.

Ketcham& Taylor, for the appellants : they must find an unconditional ver

.

at the time of the transaction of the pur ed ; H. B. Decius, 1 affirmed ; Johnson
After an absence of a few minutes,

Walwrath v. Cleary. Appeal from the

chase ; that the right of such purchaser county Circuit Court, 1 reversed. Judge Circuit Court of Cook Opinionper dered the simple verdict of not guilty ,
they returned, when the foreman ren

to call for a conveyance from the fraud- Snyder has the largest numberof any of Mrandwardroby, for the appellant:adding, however, as he dropped into his

ulent grantee, in the tax deed was an the judges affirmed . At the conclusion Messrs. Hay, Greene & Littler, and

equitable right merely , and that as the of the volume is the following table of Messrs. Robinson, Knapp & Shutt, for old revolutionary cuss,that he'stormed" It was a good thing though, for the

right of the principal so defrauded | unreported cases : the appellee.
Stony Point ! "
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( Continued from page 404.) State, as against either the plaintiff or its hardly have intended , certainly had in vocatesof the common law practice,

Company v.Debolt, and the Mechanics ownofficer. In such a casethe private any view noauthority,to bindthe de pointed to the system of special pleading,

and TradersBank'v. Debolt, proceeded party seeking his remedyagainsttheof: fendant for all time,outside of the actu- as the one great and beautiful science in

ficer, must be content with that, valeat al condition of things pleaded in the common law practice.
upon the same principles, and were con

A learned Judge in New York, whotrolled bythat authority, with respect quantum. Hecan have none against the record, or in new relations between the

State, or binding the State, or binding parties. Even Federal jurisdiction ,where doubted the wisdom of adopting a Code

to thejurisdictionalquestionarisingin the officer against the State . Against it attaches, is notsocomprehensive or of Procedure , said that under the old

Andagain, speaking ofparties: "We officer,
againstthe officer's duty to

the authority of the State over its own prospective. system“ the pleader was able to reduce

the VII. The writ in this case will issue, the issues to be tried to a very small

feelno difficulty in disposing of the case State, Federal process in such a case can in the right of the State, at anyhazard number,and all the other facts in theas it is presented in the record . ”

avail'nothing. It is more than the case to its officer. Weapprehend , however, case would be disposed ofbefore trial.”
This case professes to follow Osborn v. The State offi In Illinois, however, special pleading
The Bank ; but it is extraordinary thatit of one not bound by, a judgment,be thattherewill benone .

takes no noticeofthe essentialrule cited cause not a party. It is not the case of cer isbound to obey the State authority. is virtually abolished by statute, and the

one without the jurisdiction of the court, And if any one, to be foundwithin the defendant may, in hisanswer, give no

from thatcase, that defendantState offi- but ofoneabove the jurisdiction. It is State , should molest any officerof the ticeof any special matters he intends to

selves havean interest orliability inthe the case of a sovereign State, over which State, forobeyingtheprocess ofthis prove upon trial for a defense.

the charter creating the Federal courts, court, in the administration of the State This is, so far, codepractice. The code
subject-matter. And it is more extraor

dinary still , that, quoting several cases

for grave political reasons, prohibits ju: government, and the fact should be prop abolishes all forms of pleadings, for both

risdiction in such cases, has abrogated erly brought before us, we think we plaintiff and defendant. The law of Ill
with, at best, a very remote bearing on

the jurisdiction
the question,the opinion makes no ref

once improvidently should be able to afford ample and sum- inois has abolished common law plead
ing for the defendant, and retained it for

erence to Governor of Georgia v.Mad granted. It would be a singular perver- maryremedy.

We regard this matter as a grave at the plaintiff !

razo, orKentucky v.Dennison,with both State could notbe bound asaparty, but tempt to bafileState authority in the ad With strange consistency, the Jurist

flict, as well as with the rule in Osborn isbound without being a party. And it ministration of State affairs, in a way to continues :

v. The Bank. And, with all
“ The principles of the common law

respect,
would be a simple nullification of the be a temptation for the use of a somewhat

constitutional amendment, to hold the injudicial adjective. And we are thor : system are as correct as they were a cen

wethinkitmay be said of Davis v.Gray, State in any way bound by the judg- oughlyin earnest,as is our duty under tury ago; all that is necessary toadapt

sideredand established rules in Osborn ment of a Federal court against its offi . our oaths,to enforce State authority, in them to ourtimes,is to lop of the forms

v. The Bank , Governor of Georgia v.
cer, at the suit of a private party. That State affairs, over State officers, and on and technicalities that adapted them to

Madrazo and'Kentucky ). Dennison,it wouldbe, not judicial construction,not foreign corporations who comehereex the institutions of that time, and add

rather follows, presumably by inadver
judicial stretch of jurisdiction , but judi- gratia of State law , and then set the law such as will adapt them to the present."

cial revolution . at defiance . We mean to suffer no tri
No advocate of a code of proceduretence, the blind lead of Dodge v. Wool .

And it would involve the singular ab- Aing here. The writ must be so framed ever claimed more. Every State in thissey , itselfan incongruity, sandwiched in
not only. shall Union bas attempted just that reform :

the reports between inconsistent decis- surdity that, while the originalConsti- that the Secretary

tution which expresslygavejurisdiction promptly revoke the existing license, twenty -four ofthem by codes of proced

ions.
at the suit of private parties, against a butshall refrain from granting any oth ure, and the rest by miscellaneous legis

Wecannot thinkthe vital principle sovereignState,confinedsuch jurisdic: er license to the Insurance Company for lation. The practice in the States hav
established in Osborn v. The Bank, or

the judgments inGovernor of Georgia v. States; a court worthyof such jurisdictify the revocation to this court, within claiming to use common law practice,

tionto the Supreme Courtofthe United threesucceeding years ; and that hecering a code,is moreuniform than in those

Madrazo and Kentucky v. Dennison , tion , it any Federal courtcould be; the twenty-four hours after service of the and the changes adopted byIllinois,

overruled by Davisv.Gray . These cases amendment prohibiting such jurisdiction writ upon him .

aretoo solemn andof too high authority in any Federal court, would subject a
Michigan and other States that cling to

Let the writ issue at once, in accordo common law practice - changes which

to be set aside sub silentio. Wecannot sovereign State, in the person of its offi- ance with this opinion.

the Jurist applauds as forming " themod

the learned judge who deliveredthe cer ,and the administration of theState
ern common law system " -have all been

(For the LEGAL NEWS.]
borrowed from the code. The law ofopinion, being misled by the unconsid- government, to the process of any petty

ered and unfortunate departure from fit to establish ,at the suit of any vaga.
Federal court which Congress might see THE " JURIST” UPON CODE PRAC Illinois now permits amendments of

TICE.

those cases of Dodge v. Woolsey.
process and pleadings in form and sub

bond citizen or corporation of another

Woodruff v. Trapnall , 10 How ., 190 ; State, doing business in it .
In the September number of the stance ; allows set-offs by defendant

Curran v. The State of Arkansas, 15 How ., We abide by the letter and spirit of Monthly Western Jurist, is a shortarticle, against plaintiff; abolishes distinction

304; State Bank v. Knoop:16 How .,369; theConstitution.Unfortunately,many extraordinary statements,and displays ser and replevintobejoined permits

Code Practice, " which contains between trespass and case ; permits tro.

Ohio L.& T. Co.v.Debolt,16 How., 416; things in its administration are tending very apparent unfamiliarity with the a defendant,by notice, to statethefacts

The Bank v. Debolt,18 How .,380; and toward centralization , which the history

The Bank v . Skelly , 1 Black ., 436, cited in and tem per of the American people give subject.

the opinion to support jurisdiction in grave warningmightbe closely followed
The writer commences with citing the special pleading ; allowsassump:it upon

Davis 2.Gray, were all writs of errorto by disintegration. Theintegrity of the opinion of Mr.JusticeGrier, asstated sealed instruments - all of wich are

Virginia. And their authority for origi: theStates is on trial. Muchrestsupon animadversions of Justice Grier ex. only state the conversion ; assignees of

Unionhas been tried . The integrityof bythe Luzerne Legal Register,insucha code “ innovations.” In Michigan, dec

manner as to makeit appear thatthe larations in trover, in certain cases,need

nal jurisdiction in an inferior Federal themoderation andforbearance of the pressed the viewsof the Supreme Court shares in action may sue in theirown
court, is not perceived. And it may be Federal courts ; as much perhaps upon of the United States.

names ; all parties to a bill of exchange
said in passing, that the learned judge the firmness of the State courts, refus.

who delivered the opinion was in error ing to abdicate State authority in State been uponthebench ofthe Supreme action ; pleading and

processesmaybe

Mr. Justice Grier has for thirty years or promissory note may be sued in one

in saying that in Woodruff v. Trapnalla matters, to assumption of Federaljuris- Court, andhas had littleor noopportunity amended ; specialpleasareabolished;

proper representativeof theState . The our part. In refusing, atthelastterm , Code of Procedure; and, indeed ,hasbeen lied upon fordefense ;set- offs are allowed
judgment oftheSupreme Court ofthe toassume a jurisdiction properly belong called upon toconsideralmost no ques for defendants .
State was simply reversed in the usual ingto the Federal courts, we had occa- tions of pleading.

form . So in Curran v. Arkansas, the sion to say , and we now repeat:
It will be seen , Michigan has adopted

judgment of the State court was reversed; “ It is perhaps unfortunate that the
Mr. Justice Grier, however, although certain codeinnovations, and Illinois

theFederalSupremeCourtsimplyfol Federal Constitution leftanygroundfor has but followed in the path offormer tions. So every other State, retaining

more splenetic in expressing his views, has adopted certain other code innova

lowing the State Supreme Court in hold . concurrent jurisdiction of the Federal

ing that such a suitwould lie against the with the State courts. It hasledto some greater lights. common law forms, has adopted more or

State,by herownlaw, in her own courts. mischievous confusion ofadjudication, Eyre,Mr. Justice Wilson’and Lord Ken- ticein thoseStateshas grownwidely

Chief Justice Abbott, Chief Justice less of code innovations, until the prac

vary in interpretingState law , the Su- tion ,by both Federal and State courts. yon, all,among other learned judges in dissimilar. Now,which state has what

the modern commonpreme Court oftheUnitedStates makes In this day,this is agreatandgrowing formsofcommon-law practice.

England, opposed any innovation in the the Jurist calls

itsown election which it willfollow . evil,and we propose,in this State, for has been the history of the bench. The
Such law system ? ”

But the most remarkable argument

Gelpcke . Dubuque, 1 Wall., 175. We the sakeof judicial order and of thein- judgeshave ever
been conservative and made bythe Jurist is ab inconvenienti, in

weprefer to hold the rules in Osborn 2 fining thecourts of the State to State bar,upon theone side, in favor of chang- of itsown, findit difficult to practice in

here uponthe like rightof choice ; and ments, to do what we may toward con opposedto progress. The battle be- these words :

Practitioners in a State having a code

TheBank,Governor of Georgia v.Ma- jurisdiction,and thecourtsoftheUni; ing thepractice with the advancementof theUnited States courts,asthe National

drazo,andKentucky v. Dennison, as the ted States to Federal jurisdiction.” civilizationand change in the surround Supreme Court retains the common law

more authoritativeand well considered Bromley v. Goodrich, ante.

cases to settle the law of that court, un . ings of life, and the conservative bench, system. The Circuit and District Courts

less expressly overruled. Whenadjudi- diction of the
bill and injunction plead disturbingany oftheinheritedforms, tem , subject,however, in some things,to

VI. HadtheFederal court had juris- upon the other side, strongly opposed to of the United States also follow that sys

cations so solemn and so well considered edbythe Secretary to bindthe State ,it is an old one.

are disregarded or forgotten in the court, could not avail him in this case, be
the local State laws. But the practition

No less a brilliant lawyer than Cicero er, in a State having the common law

butsurely allof us shouldrecallsounder causethe license inforce,whenthe bill enteredthe fight,and, in his Oratio pro system , finds himself at all times quali

and safer principles established in that was filed and the injunction issued,has Murena, discharged his terrible satire tied to practice in his own State courts,

greatcourt,Quandoquebonusdormitat expired by its ownlimitation ; and it is uponthe verbose formsof action of that andin all thecourts ofthe United States
Homerus. only to that license that the injunction day. So far, the spirit of progresshas to which a case may be taken. ”

And the rules established in Osborn v. very loose and general ; literally broad have at last yielded to the inevitable have experience in none but common

can relate . The injunction is indeed triumphed , and the laws of all countries
It is not strange that lawyers, who

The Bank, Governor of Georgia v. Ma- enough to restrain the Secretary from

drazo, and Kentucky v. Dennison, ex- revoking any license to the Insurance
power.

law practice, should often show an igno

clude jurisdiction of the Federal court Company for any cause, for all time. But

of thebill and injunction pleaded by the it must receive a reasonable construction England,but thecountry oftheir origin surprising that a magazine,published for

rance oftheir subject when they attempt
We borrowed our forms ofactionfrom to criticise the code system ; but it is

secretary of State in this case. andbe confined to thethings and the has abolished them for more than twen- the instruction of a learned profession,

Our conclusion would not be different condition ofthings existing when issued. ty years.

if we were to accept Davis v. Gray as Whenthe license existing at the time
should publish such a loose statement.

overruling the earlier cases, and estab- the bill was filed , expired , the injunc.
Twenty - four States and Territories of

Every lawyer knows that the “ com

lishing a different rule. For that case tion was spent. The Secretary might the Union havedone likewise, and have mon law system ” of the U. S. Supreme

does not go the length ,no case which have found ground for refusinga new li- Codes of Procedure. The State of Ill. Court is confined to civil controversies,

we have been able tofind in thatcourt cense,dehor: all matters pleaded inthe inoisbas neithercode nor common law wherea State , or a consul, oravice

does, of holding that the State would be bill; 'orthe legislature mighthavere practice . The Jurist, in the article re- consul,oran ambassador orpublic min

bound , in the exercise of its authority, pealed or modified the statute authoriz- ferred to , says : ister be a party, or an ambassador's sery

by the proceeding of the Federal court ing the license. The new license, there “ The law.makers of Illinois have ant be defendant. Such practice is al

against its officer. Conceding the power fore, created a new relation with the shown wisdom by retaining the com- most exclusively local to the District of

of the Federal court to bind the officer, State , though it may have been but the mon law rules of pleading." Columbia, and concerns but a very min

as between him and the plaintiff who renewal ofan old relation which had ex How have they done so ? The begin- ute portion of the bar. The Supreme

sues him , the constitutional amendment pired by limitation, and the Federal ning and end of all the arguments made Court has no power to prescribe forms

absolutely prohibits it from binding the court which issued the injunction could ' during the last half century, by the ad- I of pleading for inferior courts, except in
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OF ITS ORDER AMENDMENTS

FEENOTE PROVIDING FOR ATTORNEY

WHEN ENFORCIBLE HEREIN.

chancery and admiralty. “ The Circuit the testator was not, in reality , liable , it lee for security forcosts. Three days under the lien , the homestead can be
and District Courts ofthe United States ” was Held, afterward, appellee moved for leave to saved in the sameway as under the levy

do not follow that system , subject, how 1. It was not essential to sustain the prosecute as a poor person . No disposi- of an execution at law.

ever, in some things, to the local State note that it be absolutely certain , the tion of either motion appears of record. 3. A decree of this kind should not

laws.” testator was liable on the bond ; on the But the court, after the making of the be for the full amount of the rents and

Suchwas the law until Congress, in principle that the compromise of a latter motion, ordered a jury and trialof profits.All permanent improvements
June 1872, enacted that,

doubtful right, though it afterwards the cause. Held , should be deducted.

" The practice , pleadings, and forms, turns out that the right was on the other 1. That this was, in effect, an allow .
Zebina Eastman v. City of Chicago.and modesof proceeding in civil causes, side, where there is no actualorcon

ance of the later motion , and, therefore, Appeal from Criminal Courtof Cook .

other than equity and admiralty causes structivefraud , andtheparties actin a denialoftheformer. And thegrant Opinion by Scott, Ch . J. , reversing and
in the Circuit and District Courts, shall good faith , with fullknowledge of the ing of this was withinthe discretion of remanding.
conform ,asnear as may be, to the prac- facts, is a sufficient consideration to sup-the court;which discretion will notbe in

tice, pleadings and forms,and modes ofporta promisetherealconsideration terfered with, unless manifestly abused. CONSTRUCTIONOF ORDINANCE AS TO SECOND

causes in the courts ofrecord of the misebeing,notthe sacrifice oftheright; ute, twelve jurorsmust be called into STATEMENT. – Prosecution under an or

State withinwhichsuch Circuit or Dis- but thesettlementofthedispute, and the box at once, before eitherpartyis dinance of Chicago declaring that“ any

trict courts are held ; anyruleof court to the abandonmentofthe claim ; and it is required to examine them ,and kept up, person who keepsa store,office,or place

the contrarynotwithstanding."(R. S. of U.no objection to the validity ofthe trans: asto number,until the examination is ofbusiness,forthe purchase or sale of

S. , Sec. 914.)
action ,that the right wasreally inoneof completed ;since the statute is not to be second-hand clothes,or garments of any

Senator Carpenter, of Wisconsin, was the parties only, and that the other had
instrumental in procuring this statute to no rightwhatever. The factthat the construed as only requiring that theju- kind, or second -hand goods, wares, ox

rors shall, before any examination as to merchandise, is hereby declared to be a

be enacted. It arousedtheopposition onemay havehadno claim is immater their competency, be ordered into the dealer in second-hand goods."

of the U.s. judges in the code States ; ial,ifhe was honestly mistaken as to his jury-box, to thenumber oftwelve. And

and Mr. Justice Miller, for forty years a

Defendants were booksellers dealing
.

it is , therefore, error to compel either in such stock as is usually sold in a re

district judge, often upon the bench ,re
2. Where one is merely mistaken as

party to exercise his right of peremp- tail book -store, and , in connection with

ferred to it as, “ Mr. Carpenter's code.” to his rights,but knows the facts, in a

Butitbecamelaw and remains law ;and matter in whichhehasconstituted him toreaallenge until the paneloftwelve theirotherbusiness, second-hand booklis ;

in States having a code of procedure,the selfa judge inhis own cause, anddecided passeduponinpanels of four, and the That, if such an ordinance applies to

practice in actions at law , in theUnited against himself, he cannotafterwards statute does not require a plaintiff to ex- booksat all,which isvery doubtful, yet,

States Courts, is code practice, exactly be heard to reverse his ownjudgment.

3. In this case, it is sufficient that the entire panel of twelve , before the de- those whose principal business it is to

ercise his peremptory challenges to the it must be construed to apply only to

It is not the intention ofthewriter in claim that the testator was liable on the fendantcan be called'upon to exercise dealinoldgoods ,and not to such as

this articleto discuss the meritsofthe bond,is not so unfounded andabsurd,as his right of challenge.Eachpanelof carry onprincipallya trade innew

code,butto callattentionto the manner toraisethepresumption thatappellee fourmust be accepted before calling up goods,and only deal in oldas a small

of argument sometimesused against it. knew he had no claim ; andtherefore another. But there must be twelvein portionof theirregular business --this

Inthe future, thewriter may pointout acted in bad faith in taking the note .
the box all the time, and when one is being a mere adjunct to their real or

some of the manifest superiorities of 292. - Elias Richardson v. Theodosia challenged,another must be called into leading trade.

code practice to that nameless system we Quinn. — Appeal from Livingston the box, and then , from those in the

Opinion per curiam , affirming. box, another must be added to the panel 448.-Edmund Curtis v. George Baugh.

GEORGE F. WESTOVER . of four under examination . –Appeal from Ogle. — Opinion by

Chicago, Sept. 5, 1876. 3. In such a case as this, when a party WALKER, J. , reversing and remanding.

Held, That in a suit to recover back an to the action testifies, itis errorto ask INDEMNITY TRUST DEBD — MEASURE OF DAM

excess ofpayment of 10 cents per bushel him for opinions. He should be re

SUPREME COURT OF ILLINOIS. (or other amount ), on a large quantity quired to testify only to facts, and then

ofgrain, the over payment being claimed it should be left to the jury to draw con- to indemnify against loss to lands, as by
Held , That where a trust deed is given

ABSTRACTS OF OPINIONS FILED AT OTTAWA,
as having been made under a mistake of clusionsas to the comparative or abso- cutting off timber, the measure of dam

JUNE 30, 1876.
facts, there is only a question of fact in- lute negligence.

ages is merely the actual loss accruing264. - Joseph A. Griswold v. William H. volved ; and the verdict will not be dis
4. It is not correct to instruct a jury, in the way indemnified against ; and the

Shaw .- Appealfrom Superior Courtof turbed where the evidence was conflict- in such a case,that,where a plaintiff
, as deed cannotbe extended to covernotesCook . - Opinion by SCHOLFIELD, well as a defendant, was negligent, the given to another, as collateral security

versing and remanding. No. 294. — John D. Easter & Co. v. Joseph plaintiff can recover, unless his negli- for indebtedness due from a third party,

CASE OUT H. Boyd . - Appeal from Livingston.- gence contributed to a considerable for balance due on the same lands,

Opinion by CRAIG, J. , affirming.WHEN ALLOWED . to the injury complained of; the whole transaction not being origidegree

the rule being that the degrees of negli- nally intended to create a penalty , but

STATEMENT. - Case taken up out of its gence must be measured , and consid- to indemnify against loss.

order under the “five-day rule; " and

judgment rendered against appellant's contained the provision that" ifnotpaid
Held,Thatwhere a promissory note the plaintiff's negligence is compara- 490.-P.Strubher execu’rs., v. J. H.Mo

objections. Also, a material amendment when due,and the same is sued ,tendol- tively slight,andthat of thedefend.

ler,exr's.-- Appealfrom Peoria . - Opin

ion by WALKER, J. , reversing and re
being made,by leave, tothe declarations, lars, if sued in justice's court, and twen- ant gross, he shallnotbe deprivedof
appellant was denied leave to file an ad : ty-five dollars,ifsued in Districtor Cir- where the negligence of the plaintiff is PARTYmanding

ditional plea going to the bona fides of cuit court, additional, to defray the ex

the assignment of the notes in suit. penses of the plaintif for his suing the not slight, andthat ofthedefendant
Held, same; tobe entered upas a partof the gross,incomparison,the plaintiff can.

not recover.
That the rulings of the court in both judgment,” it cannot be enforced ; be

If a plaintiff has failed to

these particulars were erroneous. cause the attorney fee thereby provided exercise dueand ordinary care, and STATEMENT.-Suit against an estate for

for, is notdue until after the institution thereby has contributed to bring on him. services rendered the testator.

271. - George W. Honeyman, ex'rs, etc. of the suit ;andthe court cannot, in an self an injury, unless the negligence of first objected that the plaintiff was al

- Samuel Jarvis, guardian.- Appeal actiononthenotes, render a judgment thedefendant has been gross in compar- lowed to testify in his own behalf, the

from Mercer.--Opinion by ScHoLFIELD, fora claim notdueatthetimetheaction ison with his, he cannot recover. party being dead to whom he rendered

J. , affirming.
was commenced . It would be different, 386.-T. P. & W. R. R. Co. v. Allen M. the services. But, held ,

COMPROMISE OF A DOUBTFUL RIGHT - CON . however, if the fee was made due and Eastburn.- Appeal from Iroquois. 1. That as he testified in order to

payable at the time ofdefault in the pay Opinion by CRAIG, J., reversing and rebut the testimony of one as to a set

ment of the notes, instead of being made

STATEMENT. - In Indiana, the law re- to depend on the contingencies of suing, JUDGMENTS IN VACATION — SECOND FINAL his testimony was withinthe first ex
tlement between the plaintiffs and theremanding ; DICKEY, J. , dissenting.

executors after the death of the testator,

quires a guardian, when he applies for and in a particular court.

leave to sell real estate of his wards, to 297. — Charles Seilaff v. LorenzGuthrie. ception ofthe statute.

file an additional bond , conditioned for Held, That where, under the statute 2. As a general rule, a strong pre

AppealfromSuperior Courtof Cook. declaringthat when a cause or matter is sumptionarises thata settlement of ac
the faithful account of the money to be

-Opinion per Curiam , affirming.

received for the sale . The sureties on taken under advisement by the judge of counts between parties embraces all the

this bond-but not the sureties on his ABSTRACTS , ON APPEAL.
a Circuit Court, or of the Superior Court items each has against the other, which

general bond - are liable for his default Held , That where, on appeal, an ab- of Cook county, and the cause or matter are due ; and this presumption throws the

in this particular matter. John Honey- stract filed in the Supreme Court is lit- is decided in vacation, the judgment,de burden of proof upon one asserting the

man (son of the testator ) was guardian tle better than an index to the record, cree, or order therein , may be entered contrary , to prove that the item was not

for the wards, for whom appellee is now the decision below will be affirmed ;for of record in vacation, but such judg- due, or was omitted by consent of the

guardian, and made such application, the judges of the SupremeCourt have not ment, decree, or order, for good cause parties, or by accident.

under such a bond, with his father as time to look through the record in quest shown , may be set aside, or modified, or 3. Evidence of admissions by parties,

surety ; and was thereon appointed by of specific errors which would reverse. excepted to , at the next term of the is, as a general rule, unsatisfactory ; but

the courtas a “ specialcommissioner” to 339. – Adam Smith v . William B. Bate- court,upon motion filed on or before the not always so. Sometimes it is the most
make the sale . He failed to pay over ham . – Error toSuperior Courtof second day of the term on notice,ajudg satisfactory of all verbal testimony,when

the money arising from the sale, became
Cook.--Opinion by SHELDON, J. , ment is thus entered in vacation, which the admission was made understanding

insolvent, and removed to this State
versing and remanding.

passes by the next term , without action , ly and deliberately, and is testified to

the appellee being appointed guardian it is error for the court, at a subsequent by an intelligent, truthful witness of
AFFIDAVIT OF MERITS ON JOINT PLEA.

for the wards. Appellee had an inter term, to enter a remittitur, and render good memory. But it is weak otherwise,

view with the testator afterwards, and
Held, That in a joint plea requiring an

another final judgment in the cause -- for and especially if testified to by an unin

claimed thathe(thetestator) was liable, affidavit of merits, the affidavit is suffi- then it acts withoutjurisdiction. telligent, forgetful or biased witness.

as surety, on the bond ; and thetestator cient if madeby only one ofthe defend- 407. - Harriet C.Roberts », .Helen M. 483. - Redmond Prindiville v. Obadiah

gave him his note, (on which suit was
ants. Beckwith .-- Appeal from Will. - Opin Jackson .-Opinion by SHELDON, J. , re

brought in this case) in settlement of his
ion by SHELDON , J. , reversing and re versing and remanding.

supposed liability on the bond . 371. - Sterling Bridge Co. v .William N. manding

It was claimed the note was with Pearle. — Appeal from Whiteside . WATER REGULATIONS - UNIFORMITY - DUTY

out consideration , on the ground, that Opinion by SCHOLFIELD, J. , reversing JOINT DECREE - HUSBAND AND WIFE - LIEN

ON WIFE'S SEPARATE PROPERTY .
the testator was not liable on the bond , and remanding. STATEMENT. - Petition for mandamus to

since, when the guardian , as special com STATEMENT. Petition for partition , compel the Board of Public Works to
missioner, turned over the proceeds of SECURITY FOR COSTS - CHALLENGES OF JU- and account for rents and profits ; held, allow the petitioners to connect with
the sale to himself, as guardian, it dis

1. That a joint decree may be made certain service pipes, attached to water

charged the special bond. The court do
against husband and wife for rents and mains, for convenience, when the mains

not decide whether the testator was STATEMENT.
Case against appellants profits, in such a case ; and be made a were first laid, The Board had refused,

really liable on the bond , or not; re- for injuries to appellee, received in con- lien on the lands, although it is the wife's on the ground that the petitioners re

marking only that if this bond did not sequence of a defective approach to ap- separate estate. fused to pay the cost of the service

secure the faithfulperformance of duties pellant's bridge, at Sterling. Verdict of 2. If the land is a homestead the de- pipes thus laid , on joining them. Manda

under the order of sale , there was then $ 6,000.
cree needs not be reversed ; but should mus granted . Held ,

no bond. But, on the supposition , that Appellant moved for a rule on appel- | there come to be a taking of the land That, as, under the charter, the Board

IN INTEREST AS WITNESSEXCEP

TIONS OF STATUTE CONSTRUED - PRESUMP

TION FROM SETTLEMENT OF ACCOUNTS

ADMISSIONS AS EVIDENCE.

It was

SIDERATION-RESPONSIBILITY .

JUDGMENT.

re

AND RIGHTS OF CITIZENS.

RORS - DEGREES OF NEGLIGENCE - TESTI

FYING TO OPINIONS.

995
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had full power to make rules and regula

tions as to the manner of supplying

water, etc., to the citizens, and as they

had made the regulation that every citi .

zen desiring to connect with the service

pipes already laid should pay the cost of

laying thesame, the condition imposed

on the petitioners was but just and rea

sonable. The claim of the petitioners is

the demand of a special privilege ;

a claim of exemption from their pro

portionate share of taxation ; a claim

that the service pipes for their own

use shall be furnished at the expenseof

the city , while other citizens paid for

theirs. Rights and privileges should be

equal among citizens ; and this claim of

the petitioners conflicts with the rule of

equality and uniformity in taxation .

CIVIL CAUSES .

v

ex rel.

SUPREME COURT DOCKET.

The following is the list of cases on

the docket at Ottawa, for the September

term , as forwarded to us by the efficient

clerk , Mr. C. D. TRIMBLE :

PEOPLE'S CAUSES .

1. Robbins v. The People, etc.

2. The People ex rel . Hungate v. Cole.

3. Rummell v. Lippencott.

4. Creed v. The People, etc.

5. Quigg, impl’d ,v. The People , etc.

H. Cole et al. v . The People, etc.

7. Allen v. The People, etc.

8. Stanley v. The People, etc.

9. Greenwalt v . The People, etc.

10. Johnson v. The People, etc.

11. Compton v. The People, etc.

12. The People ex rel . Evans v. Calla

ghan.

REHEARING DOCKET .

1. Russell v. Mandell.

2. Keil v. Healey.

3. Dwinnell v. Irvin , trustee .

4. Randles v. Irvin , trustee.

5. Shoemaker v. Irvin, trustee.

6. Melendy v.Keen.

7. Edgerly v. Osgood.

8. The Cityof Chicago v . The People

9. Wheeler et al . v. Pullman et al.

10. Cotes v. Cunningham .

11. Kassing v. Mortimer et al.

12. The M. C. R. R. Co. v. Curtis.

13. Honore, Jr. v. The Home National

Bank, etc.

14. Crowley v. Crowley et al.

15. Wadhams v. Hotchkiss.

16. Harris v. Lester et al.

17. The Merchants Despatch Trans. Co.

v. Bolles.

18. Ely v. Ely et al.

19. Stinson et al. v. Earnest.

20. Gerard v. Gateau .

21. Lyon et al.v. Culbertson .

22. Cook v. Preble et al.

23. Voigt v. Resor.

24. TheAurora Agricultural and Horti.

cultural Society v. Paddock et al.

25. The People ex rel . v. Brislin et al .

26. Lamb v. The People ex rel.

27. The Commissioners of Highways of

Chistnut Township, etc. v. New

ell.

28. Shugart, etc. y. Egan.

29. Jordan v. Dodge et al.

30. Wing et al v. Dodge et al.

31. Hartet al. v. Wingate.

32. Hardin v. Osborn.

33. Arnold et al. v. Rhodes et al.

34. Artt v. Osgood .

35. The Pacific HotelCo. v. Pollock et al.

36. Storeyv. Early.

37. The Knickerbocker Insurance Co.

v. Gould et al.

38. Goodrich v. Cook .

39. Sperry , Guardian,v. Fanning et al .

40. Guild, Jr.,v. The City of Chicago.

41. Dinet v. Eigenmann ,Admr. , etc.

42, Hernandez v. Drake.

43. Lehmer v. The People ex rel .

44. Herrick v. Gavy .

45. The People ex rel.Miller v. Cooper,

46. Hyman,impleaded, v. Bayne.

47. Roth v . Eppy;

48. McCarty, impld. , v. Marlett.

49. Greenleaf et al. v. Beebe et al .

50. Pratt et al. v . Stone et al .

51. Niles et al . v. Harmon et al.

52. Colebour et al . v . Coolbaugh .

53. The Illinois Central Railroad Com

pany v. Green.

54. Eldridge v . Walker et al .

55. Dryer et al . v . Durand et al .

56. Fauntleroy et al . v. Wilcox et al .

57. Morrill v. Colehour et al .

58. Samuel v. Agnew.

59. Reynolds v. Greenebaum .

60. Harvey v. Drew .

61. Warren v. Tyler et al .

62. Bowen et al. v. Bond et al.
74. Masonet al. v. The People ex rel. | 165. Darst v. Gale et al.

63. Claassen, impld. , v. Schoenemann Miller. 166. Wilcox et al . v . Fairbanks et al.

et al . 75. The Cook Co. Land Co. y. The Peo- | 167. Alden et al. v . Goldie et al.
64. King v. Mix et al.

ple ex rel. Miller. 168. Young v. Williamset al.65. Walker v. Carrington et al .
76. Andrews v. The People ex rel . Mil- 169. Huestis et al. y . Johnson et al.

66. Melvin et al . v . The Lamar Insur
ler .

( To be continued .)ance Company et al .
77. Holden et al. y. The People ex rel .

67. Grant et al . v . Bennett et al .
etc.

68. The Chicago , Burlington & Quincy 78. Fullerton y. The People ex rel . We are under o bligations to FREDERIC

R. R. Co. et al. v. Chamberlain
Miller.

ULLMANN, of the Chicago bar, for the folet al .

69. Berdel v. Berdel.
79. Stinson v . The People ex rel.Miller. lowing opinion :

70. Donlin v. Daegling et al.
80. Hill v. The People exrel. , etc.

81. Galt et al . v . The People ex rel., etc.
SUPREME COURT OF ILLINOIS.

82. Jackson v. The People ex rel . , etc.
OPINION FILED JUNE 30, 1876.

83. Halsey et al . y . The People ex rel . ,
1. Chapman v. Kent et al .

etc. JESSE M. HOAGLAND V. GIDEON CREED et al .
2. Wilson v. Robinson .

84. Tabor y . The People ex rel., etc. Error to Morgan.
3. The Town of Crete v, Smith .

85. Pike y. The People ex rel . , etc. Where a case was tried by agreementbefore a
4. VanDeventer y. The People ex rel. 86. Forsythe v . The People ex rel . , etc. member of the bar, and a judgment rendered by

5. TheChicago,Rock Island & Pacific 87. Harding, executor, etc. , The him as judge of the CircuitCo the judgment

Railroad Co. v. Collins. was declared to be a nullity.
Town of Hale .

6. O'Conner etc. v. Netterson et al.
88. Barber v . Chandler, receiver.

SCHOLFIELD, J.-The record brought

7. Stenquist v . Marvin et al .
89. Rowell y . Chandler, receiver.

before us by this writ shows a trial by

8. Quinn et al . v . Berkley .
90. Walker v . The People ex rel . , etc. agreement before Edward P.Kirby, Esq .,

9. Reid v. Driscoll, etc.
91. Potwin et al . v. The People exrel., I a member of the bar, and what purports

10. Truitt v. Hull .
etc. to be a judgment rendered by him as

11. The Garden City Ins. Co. v. Gloyd, 92. Fisher v . The People ex rel., etc. judge of the Circuit Court of Morgan

executor, etc. 93. Prout et al .v .The People 'ex rel., county . The billof exceptions, orrather

12. West et al . v . Dement. what
etc. purports to be the bill of excep

13. Reid v . Rice et al .
94. Martin v. The Peopleex rel., etc. tions, is signed by him , and it is impossi.

14. Meacham v. Lawver.
95. Hamilton et al . v. The People, ex

ble for us to close our eyes to the fact,

15. McAuley et al. y . The C., C. & I. C.
rel . , etc.

however strongly inclined we may be to
R. R. Co.

16. Schofield v. Tompkins.
96. Honore v. The People ex.rel . , etc. doso,thattherecord sought to bere

97. Vail v . The People ex rel ., etc.
viewed, is one made by Edward P. Kirby,

17. The P. & R. I. R. R. Co. y. Darst. 98. Broad et al. v. The People ex rel . , Esq., amember of the bar, and not by

18. Fargo v . Goodspeed , etc. any one commissioned to act as Circuitetc.
19. The Eclectic Life Ins. Co. v. Beck. 99. Beers v. The People ex rel . , etc. Judge . What we might hold , did it ap

20. Spanknebble v . Ludwig.
100. Gaytes v. The People ex rel . , etc.

pear that he was acting as Circuit Judge

21. The City of Chicago v . Hessing, etc. 101. Loomis v. The People ex rel ., etc. under color and claim of authority, we

22. Fitzpatrick et al. v. The City of 102. Derby v. The People ex rel . , etc. will not say . It is sufficient that all pre
Joliet.

23. The First Univ . Soc. of Joliet y. The
103. Hansbrough v . The People ex rel., tense that he was a judge de facto is

etc. without any foundation in the record.

City of Joliet.
104. Walker v. The People ex rel. , etc. of the bar, and that his authority for

It expressly shows that he is a member

24. Johnson y. Estabrook .

105. Rankin v. The People,ex rel., etc. assuming to act as judge,wasthe agree25. Davidson y. Bushnell et al . 106. Littlewood v. The People, ex rel. , ment of theparties .Freemanon Judg

26. The Lake Shore & M. S. R. R. Co.
etc.

y. McMillen et al .
107. Brant v. the People, ex rel., etc.

ment, sec. 148 ; Case v . State, 5Ind. ,1 ;
27. Brazee v. Lawrence.

108. Prout v. The People ,ex rel., etc.
Statev . Anone, 2d Holt andMcCord, 27 ;

28. Ottawa, Oswego & F. R. V. R. R. 109. Walker, et al. , v. The People, ex State, 3Head ,690, and Pepin v.LachenState v . Alling, 12 Ohio , 16 ; Blackburn v.

Co. v. Hopkins.
rel., etc.

29. Wade v . Bunn .
110. White v. The People, ex rel., etc.

myer, 45 New York , 27, cited by the

30. Johnson y. Watson . counsel for the defendant in error, are ,
111. Jones v. The People , ex rel., etc.31. Nelson y. Watson .

112. Waite v. The People, ex rel., etc.
therefore, not in point.

32. Pierce v . Shippee et al. Under our Constitution, judges are
113. Hoxie v . The People, ex rel., etc.

33. The C., B. & Q. R. R. Co. v. The 114. Race v. The People, ex rel., etc. elected by popular vote, except w fill

People, etc. vacanciesnot to exceed one year, which
115. Brown v. The People, ex rel . , etc.

34. Wrightet al. v. Smith .

35. Sheen v . Hogan et al.

116. Beers,et al.,v. The People,exrel., shall befilledby the appointment of the

etc. governor. Const. 1870,Art. 6, sec. 32

36. The T., P. & W. R. R. Co. v. John. 117. Walker, et al . , v . The People, ex the governor. Same Art.,sec. 29. Andand all judges shall be commissioned by
ston .

rel., etc.

37. Lynch et al. v. Swyne.
118. Tyler, et al., v. the People, ex rel., States, it contains no authority fortem

unlike the Constitution of some other

38. Wright v . The People ex rel . , etc.
etc.

39. Allen v . Peterson .

119. Gaytes v. The People ex rel . , etc.
porarily filling the office in any other

40. Mackay v. Mackay et al .
120. Brislin y. The People ex rel., etc.

way . With regard to the doctrine that
41. Allen et al. v. Collins.

121. Derby v. The People ex rel . , etc.
consent cannot confer jurisdiction as to

42. Arnold v. The I. C. R. R. Co.
122. Honore v. The People ex rel . , etc.

the subject-matter, and that judicial

43. Hinninger v . Hoshor et al.
123. Walker v. The Peopleex rel . , etc.

power cannot be delegated, we deem it

44. Galt v. The People exrel., etc. 124. Johnston v .The People ex rel., etc. discussion. All that need be said onunnecessary toenter into any extended

45. Bowen et al v. The People ex rel., | 125. Walker v. The People ex rel . , etc.

etc. these subjects is so well said by Judge126. Brown v . Smith .
46. Pierce v. The People ex rel. , etc.

127. Seivers et al. v . Peterson .
Cooley in his work on Constitutional

47. Fox v . The People ex rel. , etc. Limitations, 1st Ed. p. 399, that we shall

48. The Oakwood Cemetery Ass'n v. 129. Wrenn et al. v . Catton, for use, etc.
128. Cassidy v. Cook et al.

content ourselves with transcribing it :

The People ex rel. , etc. 130. Walker et al.v. The People ex rel. , have these controversies referred to“ But, the courts of a country cannot

49. Butlerv.ThePeople ex rel.,etc. etc.

50. Walter et al. v. The People ex rel., 131. Whitman et al.v. Henebery. them by the parties which the law -mak

etc. ing power has seen fit to exclude from

61. Cookeet al. v. The People ex rel . , 133. The P., C.& St. L. R.R. Co. v. Weldt. sit to hearsuch controversies, they could132. Brooks, Jr. v . Kearns.
their cognizance. If the judges should

etc.
134. Walkeretal. v. The People ex rel. , not sit as a court; at the most, they

52. Simon v. The People ex rel., etc.
etc.

53. Parker v. The People ex rel., etc. would be arbitrators only, and their ac
135. Elder et al . v . Marshall.

54. Jackson y. The People ex rel., etc. tion could not be sustained on that the
136. Waldron et al . y . Marcier.

55. Maher et al.v. The People ex rel . , 137. Brown v .Smith . ory unless it appears that the parties

etc.
138. Dinet v. Eigenmann.

had designed to make the judges their

56. Holden v. The People ex rel., etc. arbitrators, instead of expecting from139. Cline v. Mann et al .

57. Tucker v. The People ex rel., etc. them valid judicial action as an organ .
140. Major v. Sullivan et al.

58. Gilbert v. The People ex rel., etc. ized court. Even then the judgment141. Mullen et al . v. Gilbert et al.
59. Jordon et al. v. The People ex rel . , 142. Fensenthal-et al. v . Durand et al. could not be binding as a judgment, but

etc. only as an award, and a mere neglect, by

60. Sutherland v. The People ex rel. , 144. Baird 9. The People, etc.
143. Ludwig et al. v. Sager.

either party to object to the want of ju
etc.

145. The Unknown Heirsof Hiram risdiction, could not make the decision

61. Jackson v. The People ex rel . , etc. Thornton, dec'd, impl’d, etc., et binding uponhim , either asajudgment

62. Andrews et al . v . The People ex rel.,
al . v . Thornton.

or as an award ."

etc.
146. Hawhe et al . v . Jennings.

If the parties cannot confer jurisdic

63. Andrews v. The People ex rel . , etc. 147. Hawbe et al. v. Snydaker et al ., tion upon a court by consent, neither

64. Forsythe et al. v.The People ex rel. , 148. Bailey et al. v. White. can they by consent empower any indi

149. Cummingsv. Burleson .
vidual other than the judge of the court

65. Lancaster et al. y . The People ex rel . to exercise its powers.
150. Stevens v . Downing.

Miller.
Judges are chosen in such manner as

66. Woodetal . v. The People ex rel . 152. Peck et al. v. Immel.
151. Seymour et al . v . McConihe.

shall be provided by law, and a stipula

Miller. tion by parties that any other person
67. McKichan v. The People ex rel . / 153. Tomlinson etal. v . Osgood .

154. Seymour v . Belding.
than the judge shall exercise his func

Miller tions in their case, would be nugatory

68. Page v.The People ex rel. Miller. 156. Reed et al. v.Boyd et al.
155. Richardson v. Davis.

even thoughthe judge should vacate his
69. Crawford et al . v. ThePeople ex rel . 157. Davidson et al . v. Lighter. seat for the purpose of the hearing.

Rumsey That which in the present record pur158. Wadhams al . v . Gay et al .
70. Hawley v. The People ex rel . Miller.

ports to be a bill of exceptions and judge
71. Wing, et al . v . The People ex rel./ 159. Sidwayv . Marshall.

ment, is therefore a nullity , and there is160. Town et al . v . Jones .
Miller

no case before us upon which we are au

72. Brown et al. v. The People ex rel . 161. Ryan etc. v . Driscoll . thorized to render final judgment. It

Miller 162. Taylor v. Adam. follows the writ of error must be dis

73. Holdon et al . v. The People ex rel . 163. Stone etc. v. Wilbern et al . missed .

Miller 164. Boyer et al . v . Boyer.
Writ of error dismissed .

etc.
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er, having comefrom the navy - yard , and respondents, but the Circuit Court was there any proof exhibited in the tran

that she was bound on a trip round the of the opinion that the libellants ought script to warrant such a conclusion . In

Battery into the North river ; that the to recover, and entered a final decree in stead of that the answer admits, in ef

CHICAGO, SEPTEMBER 16, 1876. other steamer was a ferryboat, belonging their favor. fect, that the collision was inevitable

to the Fulton ferry, andwas making one Mutual accusations are made, each before the ferryboat put her helm to

of her regular trips from her slip at the against the other, that the respective port. Nor have the respondents at

foot of Fulton street, New York , to her steamers were without lookouts, but the tempted to place their defense entirely

The Courts . slip at the foot of Fulton street in the court here does not find it necessary to upon that ground. Merit to some ex

cityof Brooklyn. Theorieswidely dif- givesuch accusations, in thiscase, much tent is claimed by the libellants because

ferent, and irreconcilabiy inconsistent, examination, as the proofs are clear and those in charge of the steamtug did at

SUPREME COURTOFTHE UNITED but it may afford some aid in reaching the other in ample season to have adop- that the steamtug would go to the right,
are maintained by the respective parties, satisfactory that each vessel was seen by sometimeblowone whistle, to indicate

STATES.
the true solution of the controversy to ted every necessary precaution to have and that she ported her helm , butthe

reproduce those theories before advert. prevented the collision, andit also ap- evidence convinces the courtthat the

No. 219. – OCTOBER TERM, 1875.
ing to the evidence by which each ofthe pears to the entire satisfaction of the signal was not seasonable, and that the

THE STEAM FERRYBOAT AMERICA, her Tackle, etc., parties attempts to show that the other court that thewant of a lookoutonthe portingofthe helm was by nomeans

THE UNION FERRY COMPANY, Claimants. is responsible for the disaster. one side or the other did not contribute sufficient to constitute a compliance with

THE CAMDEN AND AMBOY RAILROAD TRANSPORTA Both parties agree that the tide was in any degree to the disaster, which is the rule of navigation .

ebb, and the libellants allege that the all that need be remarked inrespect to Grant that,and still the libellants sug

steamtug, in proceeding onher intended those accusations. The Farragut , 10 gest that the ferryboat paid noattention

Appeal from the Circuitconvenient of thew United States trip, was headingdown therivernearly Wall,338, Cityof Washington, 91 U. S tothe signal,and it may be that the
the District New York,

in the middle of the same when the fer Viewedin the light of these sugges. charge is correct, but if so it would not

The court states the rule as to what is required ryboat left her slip on theNewYork tions, it is quite clear thatthe decision follow thatthesteamtugmight rundown
of vessels meetingor passing each other, so as to

avoid a collision . side ,for the purpose oftransporting her mustturnuponthemeritsof the contro-theferryboat, as rules of navigation are

passengers to her slipon the Brooklyn versy ; Inevitable accidentisnot setup ordained to preservelife andproperty,

Mr. Justice CLIFFORD delivered the side;thatasthe two vessels advanced by either party , nor could it be with any and not to promote or authorize collis

opinion of the court. towardseach other she,the steamtug, hope ofsuccess, as it appearsbeyondall ion. Even flagrant fault committed by

Sailingrules were ordained to prevent blew one whistle to indicate that she in ' doubt that each steamer wasseasonably one of two vessels approachingeach

collisions between ships employed in tended to go to the right,and that she seen bythe other,astheywere approach other fromopposite directions will not

navigation,and to preserve life and prop- ported her helm at the same timeas ing nearlyendon ,andthat they colli- excuse the other from adopting every

erty embarked in that perilous pursuit, evidencing that intention ;that thefer: ded, the ferryboatstriking the steamtug properprecaution to prevent a collision .

and not to enable those whose dutyitis ryboatpaidno attention to the signal on the port bow ,just aft thestem ,inthe TheMaria Martin, 12 Wall.,47.
to adopt, if possible, the necessary pre- given by the steamtug, but continued open channel of the river, where each Admit that proposition , and still the

cautionsto avoidsucha disaster, to de. her course up the river andtowardsthe mighthave passed theotheroneither libellants suggestthattheyalsorungto

termine how little they can do, in that vessel of the libellants, and that the side in perfect safety,ifpropermeasures slow , stop, and back,and they aver that

direction , without becoming responsible steamtug, finding that the ferry boat was
for that purpose had been seasonably the signals to that effect were properly

for its consequences, in case it occurs. rapidly approaching without changing adopted to carry such an intention into obeyed, but the court is convinced from

Except in special cases the sailing -ship her course, and that a collision would effect. theevidence that these last mentioned

is required to keep her course where a probably ensue if she, the steamtug, pur
Decided support to the material facts signals immediately followed the whistle

steamship is approachinginsuchadi- sued her course,rung her bell to slow, of that proposition is found inthelibel to go to theright, and that the signals,

rection as to involverisk of collision ,stop, and back , andthelibellants aver andin theanswer,aswell as in thestate one and all, were too lateto be effectual

but the rule is widely different if the two that theorders were promptly obeyed ments ofthe principalwitnesses on both Indefinite as the allegations of the

ships are under steam , and they are and thattheheadwayoftheirvessel sides. Nothingdifferent could have libel are, it may wellbe urged that the

meeting end on, or nearly end on , so as was nearly or quite stopped ,andthey been intendedby the libellants, as they libel containsnothing inconsistent with

to involve risk of collision, the require charge thatit was not until their vessel allege that thesteam tug “ headeddown thatconclusion,and theanswer ex

ment in that eventbeing thatthehelms was in that condition that theferryboat the East riverandabout themiddle pressly alleges that as soon as the steam

of both shallbeputto port, so thateach blew two whistles to indicate that itwas thereof,” and therespondentsallege that tug blew herwhistleit wasobvious

may pass on theportside of theother.13 her intention to go to the left, and they theferryboat " wasbeadingup theEast thatshewould strike the ferry boat on

Stat .at Large, 60. also avertothe effect that it was then river against a strong ebbtide,forthe the starboard side, unlessthe ferryboat

Steamships meeting end on , or nearly too late to avoid a collision, for two rea- purpose of getting room to swing into changed her course “ to easethe blow ."

end on, should seasonably adopt the re
sons : first, because the vessels were too her slip .” Tested by these several considerations,

Confirmation of that view is also de- the court here is of the opinion that
quired precaution, and neither can be close together ; and secondly , because

excused' from responsibility , in case of the power of the steamtug to move for rived from the charts exhibited by the both vessels were in fault and that the

omission, merely upon the ground that ward was stopped ; that the steamtug, parties,which show that the two steamers damages and the costsin bothof the

it was the duty of the other to have under the circumstances, could not do were approaching each other nearly end courts below should be equally appor

adopted the corresponding precaution at anythingexcept to continue to back her on ,without any substantial change of tioned between the two vessels, aspre

the same time, if it appears that the engine, and the allegation is that the course, until they were so close together scribed by the decisions of this court.

party setting up that excuse enjoyed ferryboat kept on at fullspeed, striking thatnoefforts of those in charge of their The Catharine, 17 How.,173. The St.

equal facility to obey the requirement the steamtug on her portbow,crushing navigation could possibly have avoided Charles, 19 How .,109. The Maria Mar

with the other party, and might have in her planks and timbers to such an the impending danger. tin , 12 Wall., 43. ' The Morning Light,

prevented the disaster. Imperative ob- extent that she sank in a few minutes . Argument to show that nothing could / 2 Id ., 557.

ligation is imposed upon each to comply Suppose those allegations were all have been done at that moment to avoid Decree reversed , with costs in this

with the rule of navigation, nor will the founded in fact, the conclusion of the the collision is quite unnecessary, as the court, and the cause remanded with di

neglectofone excuse the other, in a case libellantsthatthe collision happened proposition is self-evident, but the fault rections to apportion the damages and

whereeach might have prevented the through the carelessness,negligence, and consistsingettingthetwo vessels into the costs in both courts below equally

disaster, as the law requires both to want of skill andproper management in that dangerous situation . Precautions, between the respective vessels, in con

adopt every necessary, precaution, if those navigating the ferryboat might in such cases must be seasonable in or- formity with the opinion of the court.

practicable,to prevent the collision, and perhaps be adopted as correct, but the der to beeffectual, and if they are not so,

will not tolerate any attempt of either, whole theory of fact involved in those and a collision ensues in consequence of

in such an emergency ,to apportion the allegations is deniedby therespondents, such delay, it isno defense to allege and U. S. DISTRICT COURT, W. DIST.

MICHIGANrequired precaution toavoid the impend. and they allegethat when the pilot of prove that nothing more could be done

ing danger, in case whereboth or either the ferryboat discovered the steamtug, at themoment to prevent it,norto al OPINION MAY 8, 1876.mightsecura perfect safety to both ships the former was notmore than two hun . lege and prove that the necessity for

and all entrusted with theircontroland dren yards from the Brooklyn shore and precautionary, measures was not per.

In re WILLIAM W. PHILLIPS.

management. about the same distance from her slip on
ceived until it was too late to render in the matter of the proofof debt of Chase , Isher

them availing
wood & Co.

Two steamboats, to wit, the steamtug that side of the river, and that she was

Fairfield and the ferryboat America , on heading up the river, against a strong Inability to do anything effectual to The requisites of a notarial seal are deter

mined bythe law of the locality from which the
the thirteenth of December, 1866 , col- ebb tide, for the purpose ofgetting room prevent a collision , at themoment it oc official derives his authority.

lided in East river, in the harbor of New to gwing into her slip , and that the fer- curs, usually exists, but it seldom hap. Anofficial seal is an impression onthe paper di

York, and it appears by the transcript ryboat was under full speed, heading pens that there is much difficulty in rectly,oron wax or wafer attached thereto,made

that theownersof the former instituted down the river and towards the Brook tracingthe cause which produced it to by the oficial,as and for his seal.

the present suit in the district court of lyn shore, on a course which , if contin . some antecedent neglect, carelessness or seal need not contain the name oftheofficial.

the United States against the ferryboat, ued, would carry her in front of the upskillfulness in those having the com It is the seal, and not its composition or charac

ter of words and devices which raises the pre
to recover damagesfor the injuries sus- steamtug on the Brooklyn side of the mand of one or both of the vessels. sumption of official character ofwhich thecourts

tained by the steamtug on the occasion, river ; that the ferryboat thereupon kept Two shipe under steam , if they are take judicial notice .

whereby it is allegedthat she was dam- steadily on her course up the river, in meeting end on , or nearly end on, soas The presumption is ,' that a seal is the official

aged to such an extent that she soon order thatthe steamtugmight pass in to involve risk of collision, are required seal of the person it purports to be, and who sub

sunk and became a total loss . Service front of her, as she easily might have to put their helms to port, so that each Any impression made upon sealing -wax or

was made and the owners of the ferry- done, without any danger of collision, may pass on the port side of the other, wafer adhering to the paper, without any de

boatappeared and filed ananswer. Tes andthe respondents allege that the but if they neglect to complywiththat is entitled to judicialsanction as evidence ofthe

timony was taken on both sides, and the steamtug continued that course under requirement until itissolate that the official character of the individualwho signs the

district court having heard the parties, full headway, until she was within a object to be accomplished cannot be ef- jurat.

entered a decree dismissing the libel, short distance of the ferryboat, when it fected , it is nodefense toallege or prove WITHEY, J. - Chase, Isherwood & Co.,

andthe libellants appealed to theCir- wasimpossible for thetwo boatsto pre that one or both ported their helms be- of Ohio,provedtheir claim against the

cuit Court. Hearing was again had in vent a collision, and the respondents fore the collision occurred , for unless a bankrupt estate before anotarypublic

the Circuit Court, and the Circuit Court aver that it was at that moment and un- party seasonably complies with the re
of Lucas county, Ohio, who subscribed

reversed the decree ofthe district court der those circumstances that the steam- quirement, the act of compliance is with thejurat " A. É . Scott, Notary Public,
and entered a decretal order in favor of tug blew one whistle, to indicate that out substantial merit. Lucas Co., Ohio .” On the paper con

the libellants , and referred the cause to she intended to go to the right, and that Both parties allege in this case that they taining his certificate is impressed a seal

a master to estimate thedamages.Sub. the ferryboat answered the signal with ported their helms, and the courthere containing the words “ Notarial Seal,

sequently the master made a report, to one whistle, and put her helm hard -a- is of the opinion that if either hadput Lucas Co., Ohio," in the center ofwhich

which therespondentsfiled exceptions, portand reversed herengineand backed, thehelmhard -a-port in season the loss seal is distinctly seen a device ofsome

but the Circuit Court overruled the ex which was all she coulddo in the emer- of property would not have taken place. kind impressed upon the paper.

ceptions and entered a final decree in gency to avoid the impending peril. Beyond all doubt itwas the duty ofeach We are referred to , but cannot follow

favor of thelibellants for thesum of Hence they aver that the collision was tohave complied with that rule, but in the judgment, in re 'Henry Nebe,11N.

seventeen thousand seven hundred and caused by the carelessness, negligence, asmuch as the circumstances convince B. R., 289,where it was decided by Mr.

twenty -three dollars and seventy-five andwantofskilland proper manage thecourt that if either had properly Register Clark, of the Eastern District,

cents, with the costsof bothcourts; ment ofthose in charge of thesteamtug. complied with therulethe collision and approved by Judge Longyear, that

from which decreethe respondents ap of the conflicting theories is exhibited must be that both were in fault.
Evidencegiving some support toeach wouldhave been avoided, the conclusion a proof of debt before a notary public of

pealed to this court. Wayne county , Michigan, authenticated

Sufficient appears to show that the in the record , and the District Court de
Seasonable compliance with the rule by his signature and a seal impressed on
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ties.

the paper, containing the wards “ Nota- that the words and character upon it bankrupts gave a bond, with John C. thousand and forty-five dollars upon the

ry Public, WayneCo.,Michigan, ” was could not be made out ; the only ques- Bridges and Wm . D. Shurtz as sureties. estimates of said Karls. It was further

defective and insufficient, because the tion would be, was it sealed , and not the sureties also failed, but their estates agreed that before plaintiffs should be

name of the notary was not on the seal, whether the name of the notary ap- at the time of the payment of the duties entitled to demand payment for the

and impressed upon the paper. Refer- peared. were amply sufficient to pay the claims work or any part of it they should pro

ence was made in that case to Gay v. Our opinion is , that the seal in this of the United States. duce to the defendant a writing or certi

Railroad Co., 11 Iowa, 310, 314, in sup- case, of which we take judicial notice, Andrew Reid, sole survivingtrustee, ficate under the hand of the architect

port of the conclusions reached . is evidence of the notarial character of on the 20th day ofOctober, 1875, filed a and superintendent Karls, stating the

The certificate and seal in the Iowa Scott;thepresumption being that it is the petition claiming priority for the sum of amountdue for materials furnished and

case were those of a commissioner for official seal of the person it purports to live thousand and seven dollars and work done by the plaintiff ás per con

the State of Iowa, residing in New York. be , and who subscribed the jurat. We ninety - eight cents , being the balance of tract.

He certified to an affidavit made before even think any impression made upon the money paid for duty. The assignee It was further agreed , in caseany dif

him , and authenticated it by his signa- sealing-wax or wafer adhering to the filed an answer, setting up the award, ference of opinion should arise between

ture and a seal , in the body of which paper, without any device or words in the proof of the claim , the laches of the the parties in relation to the contract,

the name of the State , “ Iowa,” was dicative of the particular official, would petitioner, and the statute of limitations the work to be performed under it, or in

written with a pen,and not impressed. be equally entitled to judicial sanction of two years . relation to the plans, drawings and speci

The authenticated seal in the Iowa as evidence of the notarial or official Giles, J.- Let an order be entered fications, the decision of Theo . Karls ,

case was partly impressed and partly in character of the individual signing his that the assignees pay toAndrew Reid, the architect, should be final and bind

writing, which fact alone would render name as Notary Public, Lucas Co. , out of the money now in their hands, ing on all the parties.

the seal not entitled to creditasevidence, Ohio ." the sum of five thousand and seven dol We have examined the testimony in

for the Iowa code requires the commis The register directed to allow the lars and ninety- eight cents,with interest the cause, and fail to find any willful or

sioner's seal to be impressed on the paper, proof of claim . The clerk will certify from October 20th, 1872, and the costs of other default on the part of appellees.

or on wax or wafer thereon. It also re- this opinion to the register. this proceeding. Whilst the work progressed, the re

quires the seal of a notary public to have quired certificates of the architect were

his name and the words " Notarial Seal ,

Iowa," thereon , so as to impress the UNITED STATES DISTRICT COURT, BRAWLEY, for the following opinion :

We are under obligations to F. W.s. presented and paid . So, that, up to No.

vember 17, 1873 , one thousand dollars

sameupon his certificates. That case,
MARYLAND, had been paid on the contract. On that

therefore, while undoubtedly rightly de SUPREME COURT OF ILLINOIS. day, another certificate was presented

cided, comes far short of authority for MARCH 10, 1876. by appellees to appellant, for four hun

the rejection of the seal as evidence in
OPINION FILED JANUARY 21 , 1876. dred dollars, on which she paid the sum

the case of Chase, Isherwood & Co.'s In re KIRKLAND, CHASE AND Co.
LOVIRA TAYLOR V. GEORGE W. RENN et al. of one hundred dollars only. The final

claim. A party who purchased an imported article duty
Appeal from Superior Court of Cook.

certificate was issued by the architect on

The generally received doctrine is that to get possession thereof, is entitled to priority, SPECIAL CONTRACT-- ARCHITECT'SCERTI: deducting one hundred dollars on ac.
free,andwascompelledtopaytheduty in order

the 16th of January, 1874 , which , after

a notarial seal proves itself. Starting although he has proved his claim asunsecured . FICATE – DAMAGES FORDELAY IN FIND. countof lumber furnished of an inferior

out with this fundamental rule, the ques
ING - POSSESSION.

tion is presented , What is it that deter- William Bayne & Co. purchased sugar in

At various times during the year 1872
1. ARCHITECT'S CERTIFICATE .- The work was

quality, leaving a balance due of five

mines the character or make-up of a bond from the bankrupts, amounting in
done under the direction of the architect, and hundred and sixty -nine dollars. This,

notary's or other official's seal ?
answer, Itisdeterminedbythe law of the aggregateto onehundredandeighty ity ofthework,andfromhis decision cher can
the locality from which the officialdelhogsheads,duty free. In paymentfor be no appeal,unless,he can becharged with eraua 17, 1873, ofthreehundred dollars, shows

or mistake, his action is conclusiveupon the par a balance due appellees, of eight hun

rives his authority ; or, if there is no law the amount of fifty thousand dollars,
this they gave notes to the bankrupts to

dred and sixty -nine dollars.
2. PROOF REQUIRED. - It being the contract of

prescribingwhatthe sealshallbe resort whichwereindorsed bythebankrupts these parties thatthecertificateofthe architect

The architect and superintendent,

mustbe hadto the common law to as- and passed
for value to bona fideholders should be conclusive,appelleesmadeout their Karls ,testified that the work was done

certain . So far as we can learn, the laws The bankrupts paid duty on the sugar
by appellees under his superinterndence

3. WAIVING THE RIGHT TO OBJECT ONACCOUNT and direction ; that it was performed

of Onio do not prescribe what the seal from time to time until their failure, oF DELAY:-Appellant knowing of the delay in

shall be, or,at least, do not require that when a balance still remained unpaid to go out with the work after the day specified, that they did as he directed; that he
fuishing the building, and permitting appellees substantialy as required by the contract ;

thenameof the notary shall be thereon , Onthe 5th day of October , 1872 , the making no complaint,waived performance at the

as the laws of Michigan do not.
was at the building every other day, or

purchasers paid four thousand eight day,and continued thecontract as in fullforce
every third day while the work was pro

At an earlydate,aseal was an impres- hundred and nineteen dollars and forty. after the dayspecified for its completion ,
4. POSSESSION .--That possessiou of thekeys was gressing, in October and November, and

sion on wax,according to Lord Coke. 3 six cents, to purchase four thousand two full possession of the house.Inst. , 169. Signets and rings were used hundred and twenty -seven dollars and 5. RIGHT OF Action . The court states the rule probably three or four daysinDecem

from very ancient times to make impres- sixty cents in gold in ordertopay duties, he hasdonework under a special contract,but
as to theright of a party to bring an actionwher

e ber, and was there in January .

sions in wax, as seals. Afterwards an and on the second day of December, not within the time or in the precise manner as peal, to advert only tothe contract and

It is sufficient, in disposing of this ap

impression upon wax, wafer, or other 1872, their trustees paid one thousand named in the contract.-[ED.LEGAL NEWS.
this testimony of the architect. The

tenacious substance capable of being and sixty -seven dollars and nineteen BREESE, J.-Tbis was indebitatus as work was done under his superinten

impressed, was held sufficient as a seal cents, to purchase nine hundred and for- sumpsit in the Superior Court of Cook dence and direction , and was done in

5 John . R., 230. ty -four dollars and forty-two cents in county, by George W.Renn and William substantial compliance as to quality of

Aplate ofmetal, on which is en- gold in ordertopayduties: Thepro- G.Waddell,plaintiff,against Lovira Tay : work and {materialsused,and from his

gravedthe armsor device of a public ceedingsinbankruptcy in this casewere lor, defendant,to recovera balanceal- decision there can be no'appeal,unless

official,haslong heen used. Morere- commencedon the zih day ofOctober, legedto be due for theirwork ascarpen- he can be charged with fraud or mis

cently, machines which stamp the paper 1872. WilliamBayne &Co. also failed ,ters and joiners,and materials furnished take. The architect knew whatthe con

and impress the seal thereon,without andonthe15thdayof October,1872, to complete a brick building belonging tract required , and his testimonyis with

wax,wafer, or other substance to re madean assignment for the benefit of to the defendant, situate on West Ran- direct reference to its terms. Hisaction

ceive the stamp,are held sufficient as to creditors toAndrew Reid,James Hoop- dolph street, in thecityofChicago . is conclusive upon the parties. Canal

public official seals. Pillow v. Roberts, er, Jr.,and P. S. Chappel. Including the The cause was tried by the court, with. Trustees v. Lynch , 5 Gilm ., 521 ; McAvoy

13 How .,472. Where has it ever been claim for duties, there was due from the out a jury on the general issue. v.Long, 13 ill ., 147; McAuley v. Carter,

held in common law courts that an offi- bankrupts to William Bayne & Co. the The court found for the plaintiff, as 22 Ib . , 52, and Korp v. Lill, decided at

cial's seal must contain his name ? We sum of twenty-three thousand five hun sessing the damages at five hundred September Term, 1874, where all the

fail to find one inthe absence of express dred and eighteendollars and twenty dollars, rendering judgmenttherefor. cases are reviewed.
legislation. An official seal, then , is the three cents. On the 25th day of Octo . To reverse this judgment the defend . It being the contract of these parties

impression on the paperdirectly, oron ber, 1872, the trusteesproved this claim . ant appealsand claims plaintiffs were that the certificate of the architect

wax or wafer attached thereto,madeby Theholders of the notes givenfor this not entitled to recover anything, insist- should be conclusive,appelleesmade out
the official asandforhisseal. But how sugar, having received adividendfrom ing asaproposition of law that when their case by producing and proving
are courts to know that it is his seal un the estate of William Bayne & Co. of contractors are shown to be willfully in such certificate. He wasmade thejudge

less it contains hisname,notwritten, but fifty-five per cent,alsoproved forthe defaultand where there is no voluntary of allmatterspertaining to thecontract.

impressed onthe document ? Theseal balance against the bankrupts,whowere acceptanceof theworkdone, theparties Hedrew the plans and specifications,

ofa notary public is taken judicialnotice the indorsers. Theassigneescontested in defaultcannot recover anything for andsuperintended the work, and when

of, the world over. Weventure to affirm the claim of thetrusteesofWilliam what they have done in their own he certifies the moneywas'due under

that thepresumption in favor of an offi- Bayne & Co.,onthe ground that they wrong,and in support of it, refers to a the contract and testifies the work was

cial seal does not arise from thename had a right to setoffsuch dividendsas largenumberofauthoritiesofthis and done in substantial compliance withits

impressed on the paper; on the contra- they might be compelled to pay to the other courts.
terms, what should prevent a recovery ?

ry, it is thesealwhich authenticates, not holders of the no'es. This controversy Weare not disposed to take any ex Appellants say there were defectsin

the particular name, word, or device on was referred to an arbitrator, who, on ception to this proposition, the onus be the material. That may be so, but the

it. This is in harmony with thecom- the 6th day ofAuglist ,.1873, awarded ingupon appellant to establish the terms architect allowed one hundred dollars

mon law idea of a seal, viz . , the impres "that the trustees ofWilliam Bayne & oftheproposition, the wilful default and for that, and another architect, Bauman,

sion, and had its origin in those days Co.are entitled to a dividendfromthe thatthe acceptance of the work done testified that sum would have completed
when the great men and official dignita- estate of Kirkland, Chase & Co., upon was compulsory, not voluntary on her the work substantially, according to the

ries of earth could not write their names, the claim of twenty-three thousand five part. contract. There is then no evidence of

and so had to sign by the signet, ring, hundred and eighteen dollars and twen . What are the proofs ? default, wilful or otherwise, so that one

cross, etc. Hence the seal impression ty -three cents, equally with the other
The agreement to do the carpenter's of the terms of appellant's proposition

placedupona document by a notary creditorsof that estate, andthat Kirk- and joiner's work on this house, andfur drops out.

public, signifies authentication ofhisoff- land ,Chase& Co. cannot set up themat- nish material,was made September But it is said the contract was notcom.

cial character. Itisthe seal andnotits ter of the dividendsthey may haveto third,1873,plaintiffs agreeing to dothe pleted atthetime specified. Therewas

composition or characters of wordsand paythe holders of the notes as anybar workaccordingto the plans, specifica- noclaim set up for thestipulated dam

devices which raises the presumptionof to the presentallowance.”After this tions anddrawings of TheoKarls,arch- ages on thataccount. But was there

official character, of which courts take thetrustees received dividends onthe itect,in a good, substantial and work anydelayfor which appellees are justly

judicial notice. Accordingly,ithas been clạim from time to time,the amount re manlike manner," to the satisfaction of chargeable ? The contractwas to do the

vices have been so far obliterated and beingeight hundred and seventy-eight architect." They agreed to complete building . Itneeds no argumentto show ,

defaced from a seal that nothing certain dollars and sixty-seven cents . When the job by the fifteenth of November of even if thecontract for such work does

could bemadeoutasto its particular the trustees proved their claim they were the sameyearand in case of failure to notprovide ,that it is always made with

character, if enough remained to show not awareoftheirright to apriority, pay twenty dollars perday, for each day the understanding thatthe owner of the

satisfactorily thatthe document had but soon afterwards they were aware later. For which work and material, building shallkeep themason'sworkso
been sealed. Again, where, owing to that D.J. Foley, Bro. & Co. had filed a

and their completely and faithfully exe advanced as to enable the carpenters to

defacement or obliteration, thequestion petitionclaiming sucharight ontheir cuting it andfurnishing thematerials do their work .Cold, freezing weather

is raised asto a seal having been im claim . InJune, 1875, afterthe decision therefor, so asto carry out the contract arrived whilst thisworkwas in progress ;

pressed ,the fact has been referred to a of the CircuitCourt on that petition, the andthe design accordingto its truespir- appellant was requested bythearchitect

jury for averdict. 3McLean, 332 ; 4 trustees notified the assignees of their it,meaning and intent,and at thetime on three or four occasionsto heat the

McLean , 247. claim to priority. It was conceded that mentioned and to the full and complete building so that the plastering might

Suppose, then, this was the case of a the assignees had funds sufficient to pay satisfaction of said Theo Karls, the arch- dry, which she promised to do, but did

partially obscured or defaced seal, or the claim, if it were allowed. When the itect and superintendent, defendant not do. Had it been heated, the car.

one whose impression wassoimperfect sugar was entered at the warehouse, the agreed to pay plaintiffs the sum oftwo l penter's work,hetestifies , could have
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been completed by the 15thDecember, dred șixty-nine dollars, with interest | SUPREME COURT OF TENNESSEE. by the action of the last legislature sus

and by the time specified in the con- from January 17 , 1874. pending the collection of taxes ; that in

tract, bad the plastering been dry . By The judgment is reversed and the KNOXVILLE, MAY 15 , 1876 .
one transaction they paid $ 3,364.83 in

the specifications the base and casings cause remanded, with directions to the J. W. COLBURN etal. Mayor AND ALDERMEN OF serip, ranging at the rate of from 50 to

were not to be put on until the plaster. Superior Court to render a judgment ac CHATTANOOGA. 75 cents on the dollar ; at another time

ing was thoroughly dry, and appellees cordingly . they paid $ 529.96 in scrip, at from 60 to

were delayed on this account. Heating The cause is remanded for that pur court has jurisdiction to prohibit theissue oriente 75 cents;at another time $2,500 at 60
was necessary to dry the plastering - it pose.

galevidences of debt,upon a billfiled by a tax- cents, at another $ 1,143.20 at 50 cents on

was not dry enough for the carpenter's Dent & Black , for appellants. payer. the dollar, and $1,300 wag paid at 62 or

work to go on until the first of January, F. W. S. BRAWLEY, for appellee.
CITY SCRIP . - Officers ofa municipal corporation

may not issue scrip in anticipation of the taxes of 63 cents, and some few otherpayments

The delay, then , is not chargeable to at from 45 to 60 cents were made; that

appellees. Appellant prevented the
CORPORATE POWERS.-- Corporate powersareto warrants on the treasury were paid in

work from proceeding by reason of fail Through the kindness ofWm. M. How
be strictly construed .-[ ED. Commercialand Legal city scrip ,bearing ten per cent. interest,
Reporter.

ing to heat the building. It was her aet LAND, of the Chicago bar, we have re if the holder so desires it ; that warrants

or omission. Marsh v. Kauff, decided LEA , Special J.

ceived the following opinion :
were issued payable in city scrip ; that

Sept. Term, 1874, and such is the ac This bill was filed by complainants in the scrip was not issued to circulate as

knowledged doctrine everywhere.
behalf of themselves and other tax -pay currency ; that the form of the scrip is:

SUPREME COURT OF ILLINOIS .
Appellant, knowing of this delay, and

ers of the city of Chattanooga , to enjoin
STATE OF TENNESSEE .

permitting appellees to go on with the

[ 1. ]

OPINION, JANUARY , 1876.
the mayor and aldermen from issuing

work afterthe day specified, making no any scrip, treasury warrants, currency , One year after date the Board of Mayor

EMIL HORNER V. JESSE B. SPELMAN et al.
complaint, waived performance at the

note, bill or other evidence of debt, un. and Aldermen of the city of Chattanooga
day, and continued the contract as in Appeal from Superior Court of Cook . til legal authority is first obtained for so will pay one dollar to bearer.

full forceafter the day specified for its
doing. THOMAS TAYLOR, Mayor.

CERTIFICATES TRANSCRIPT - EVIDENCE
Auditor.

full completion , and this she had a clear The bill alleges that by an act of theDISCHARGE IN BANKRUPTCY.

right to do. If this was a condition
General Assembly of the State, approved And endorsed : “ This note is receiy

precedent,it ceased to beso by the sub - certified by the clerk underthe seal of court, to
A transcript of record of court of foreign State, on the 20th day of March, 1873, entitled able for all taxes and other duesof the

sequent conduct of appellant. gether with a certificate of the presiding indge bonds by thecities,” it is providedthat now outstanding :
an act to provide for the issuance of city on presentation ;" that these are

The other term of appellant's proposi- that the attestation is in due form , is a properau

tion is , there was no voluntary accep
in no case shall the authorities of cities

The plea of paymentin this case is not sustain . having more than 8,000 and less than
Warrants on Treasurer.. .. $ 41,183.23

tance of the work . Being sworn as a ed by the evidence.
Ten per cent . scrip......... 26,278.89

witness, she testifies she was at the build
20,000 inhabitants, issue bonds or other

It is not error to refuse tofadmit'in evidence a One year scrip ...... 8,381.00
ing very often , as much as once or twice discharge in bankruptcy, when suchdischarge evidences of debts until authorized by a

Three years scrip ... 21,771.00

a week ; that the keys were delivered to was not pleaded . two-third vote of the qualified voters of
A judgmentforfraud is not released by a dis- suchcity, at an election held for that

her sometime in January, 1874 ; had de charge in bankruptcy.

Three years interest on 10 per

cent. script.............. 7,458.42

manded them before . There was no
purpose; and when duly authorized so

Posses
compulsory acceptance here .

BREESE, J. — This was debt in the Su- to do, by an election held as aforesaid , That $ 100,000 in bonds has been voted

sion of the keys was full possession of perior Court of Cook county on a judg. such authorities are empowered to issue to the Cincinnati Southern Railroad

the house, and they were deliveredto mentrendered by the Superior Court of bonds or evidences of debt not exceed Company, butthe same is notyet issued;

her on her own demand,and which she Hartford county, in the State of Con- ing $ 100,000 in addition to the debts out that they have been governed by a con

freely accepted. So that there is noth- necticut, in an action for damages sus- standing at the time of the passage of scientious desire to discharge their duty,

ing left of the two terms of appellant's tained by reason of sundry covins, said act ; that Chattanooga containsless and that no expense has been incurred
proposition. The case_cited by appel- frauds, wrongs and injuries by the de- than 20,000 inhabitants; that authority or evidence of indebtedness issued but

lant, from 5 Gilm . , 91, Eldredge v. Row , fendant committed against the plain. has been given by the requisite number that which they believed to be neces

holds, if a person contracts to build a tiffs." of votes, at an election ,toissue $ 100,000 sary for the goodorder, governmentand

house upon the land of another, and
The defendant pleaded nul tiel record to the Cincinnati Southern R. R. Co.; improvement of the city, and such as is

proceeds to perform the work in part, payment and accord and satisfaction of that without any authority by a voteof contemplated in the charter underwhich

and afterwards refuses or neglects to the judgment, on all which issues were the qualified voters of said city, said they acted . It is admitted that Chatta
complete it according to the termsof the made up and submitted to the court for board of mayor and aldermen have, nooga contains a population less than

agreement, it would be impracticable for trial without a jury .
since the passage of said act of the Gen- twenty thousand. The cause was heard

the employer to abandon, and hemay
The court found for the plaintiff the eral Assembly, issued evidences of debt upon the bill , answer and exhibits, and

properly appropriate the work so far as amount of the judgment as debt, and amounting to more than$ 90,000, and an injunction granted, and defendants
it has progressed, without being subject assessed the damages by computing in- that such evidences of debt consist of have appealed to this court .

to an action upon a quantum meruit unless terest thereon, and rendered judgment warrants on the treasurer, drawnbythe The first question presented by the

he should render himself liable by an accordingly. Thedefendant appeals. mayor and countersigned by the record case for our determination is,had the

acceptance.
Appellant makes objection that the er, currency warrants, which are due in chancery court jurisdiction of the sub

All the cases cited by appellant on his record of the Superior Court of Hartford one and three years, which are promis- jectand of themunicipalconduct of the

first point containing themain proposi- county is not wellauthenticated . sory notes, havingthe form and general defendant by bill filed by a tax payer ?

tions, are like this case in 5 Gilman, and

Weare of opinion it is in substantial appearanceof bank bills ; that the treas. It is insisted for the defendants that ille

were executory contracts orcontracts compliance with the actof Congress ury warrants are payable in city scrip ; gal acts, such as defendantsarecharged

only inpartperformed. If the

rulewas May 26,1790. Rev.Stat.1845,appendix that by this creationof debts the de' with, effectthe whole public, and the

as contended for, in relation to executed 624, and was properly admitted in evi- fendant has greatly depreciated the public must, by its authorized officers

dence.

contracts, though not strictly according

credit of the city - 80 much so that said institute the proceeding to prevent or

to their terms, every employer who fur
The clerk has certified a transcript of scrip is now bought and sold at from redress the illegal act, and that there

nishestheland on which the houseis the proceedings under the seal of the fortyto fifty cents on the dollar ; that fore the Attorney-General was the prop

built, if not builtin thetimespecified, court has certified thattħe attestation is fendants were still issuing largesumsof ferred tothe reports of severalStates
court, and the presiding judge of the notwithstanding said depreciation, de er person to file this bill ; and we are re

and inthe precisemanner stipulated, in due form . This is all theactofCon- said scrip ; that contracts are made pay- thus holding. The better and more uni

pleted and accepted,andwhichhasadd- gress requires . Ducomun et al v. Hysin- able in cash,but are paid in issues of the versal doctrineis thatanytax-payer may

ed value to the land , could free himself ger, 14 III., 249.
city at their cash value, and thustwo bring his bill in equity to prevent the

from his obligation to pay for it by alleg.

Under the plea of payment it was at. dollarsor more of scrip willbepaid for corporate authorities from acting ultra

ing the work was not done at the time tempted to be shown that through an one dollar of indebtedness; thatby this vires ,where the effect will be to impose

stipulated, nor such materialsfurnished arrangement made with Tobias Kohn, means bankruptcy and ruin is being on him an unlawful tax, or to increase

aspromised,nor that the work wasdone who was on defendant's bailbondinthe brought upon the tax-payers ; that de his burdenoftaxation 2 Dillon on

in the manner agreed.

suit in Connecticut, the judgment had fendants be required to answer and state Municipal Corporations, sec. 731, says :

been paid, but the evidence fails toshow the amount of evidences of indebted . In this country the right of property

The true rule, as found inall books of it. On the contrary , it is shown these ness issuedsince thepassage oftheact holders ortaxable inhabitantstoresort to

authority, isthis:ifaparty ,plaintiff plaintiffshavenever raised any part of of the 20th of March , 1873, in what it equity to restrain municipalcorporations
prove aspecial agreement, and the work it. They have Kohn's note for a part of consists and the character of the same, and their officers from transcending
done, but not pursuant to such agree. it not dueat the time of this trial. This and by what authority issued. their lawful powers, or violating their

ment, he may recover upon the quantum arrangement with Kohn was made, as The defendant answers,after a motion legal dates in any mode which will in

meruit, for otherwise he would not be
we infer from the testimony, while an to dismiss for want of jurisdiction of juriously affect the tax payers, such as

able to recoveratall . Wheneverthere action was pending against him on the subjectmatter and parties,whichwas making an unauthorized appropriation

has been anentire performance of the bail bond. Nothing has beenrealized overruled by the court,that the entire of the corporate funds,orof an illegal

precedent condition, but not exactly ac- from it,and the plea of payment is not funded and floating debt of the city is disposition ofthecorporateproperty, or

cording to thecontract, the plaintiff may sustained . Nor could a release of Kohn between onehundred and fifty -fourand levyingandcollecting void and illegal

recover onaquantum meruit, Sindingdale from his bail bondbe a payment of this one hundred and fifty.eight thousand taxes and assessments upon real prop

v. Livingston , 10 Johns, 36. The same judgment. This will not be denied. dollars, besides some $ 5,000 or more not erty.
has been affirmed or rec

in principle is the case of Eggleston v. It is not like the payment of a debt by audited ; that since March 20,1873,about ognized in numerous cases in many of

Buck, 24 İll., 262, andis thedoctrineof a surety,where he can claim in equity, seventy or eighty thousand dollars of in the States. It can, perhaps, be vindi

all common law courts, and by text wri at least, to be subrogated to all the rem- debtedness has been issued ;that they catedupon principle,in view ofthe na

ters of authority ChittyonContracts, edies ofhis principal. Nothingofthe issued the warrants andscrip under the ture of the powers exercised bymunici.

826; Addison on Contracts, 409 ; Green- kind. authority of and for the purpose speci- pal corporations and the necessity of

leaf on Ev . , & 104 . All that is necessary to be said on the fied in the municipal charter,and to affording easy , direct and adequate pre

The evidence in this record shows a refusalof the court to admit in evidence accomplish the objects oftheirincorpo- ventive relief against their abuse.
substantial compliance with the contract appellant's discharge in bankruptcy is, ration, and for providing for the pay It is better that those immediately af

though not in all its terms, and on every that such discharge was not pleaded , ments of the debts and expenses of the fected by corporate abuses should be
principle of law and justice, appellant and had it been it could not avail as the city ; that upon the coming into office of armed with the power to interfere di

having accepted the work and materials, judgmentobtained in the Superior Court the present board , they found no money rectly in their own names, than to com
is liable in this action . of Hartford county was for the covins, in the treasury and a large outstanding pel them to rely upon the actions of a

Appellees have filed cross -errors, hav- frauds, wrongs and injuries” committed indebtedness, and being deprived by the distant State officer."

ing excepted to the finding of the court, by appellant. action of the General Assembly of the The action oftheChancellor,therefore,

asless than their proofs warranted. They Section 33 of the Bankrupt Act' pro- State, at its last session , of the power to in overruling the motion to dismiss the

clearly show that on November 17, 1873, vides that no debt created by the fraud enforce thecollection of taxes for the bill for want of jurisdiction,was proper.

there was the sum of four hundred dol- of the bankrupt shall be discharged un years 1874-75, they issued warrants and The charter of the city of Chattanooga

lars due them on the architect's certifi. der that act . Bump's Law and Practice scrips, believing such a course to be provides that the corporation " shall

cates and estimates ofthat date. Ofthis in Bankruptcy, 518. necessary to themaintenanceof the city have full power to borrow money on its

sum , one hundred dollars only was paid . There being no error in the record the government, and for the best interests of bonds for any object that its authorities

On the certificates of January 17 , 1874, judgment must be affirmed. the people ; that they have the right to may determine to be important to the

there was due appellees, five hundred Judgment affirmed . issue
warrants upon their treasury, promotion of its wellfare, and is not

and sixty - nine dollars. The amount of WOODBRIDGE & BLANKE, attorneys for whether they have money therein or madeimproperby existing law, provided

appellees' recovery should have been appellant. not, and the right to issue scrip. That that the sum borrowed
nder the pro

three hundred dollars, with interest WALTER M.HOWLAND, attorney for ap- the credit of thecity is depreciated , but visions of this section , shall not exceed

from November 17, 1873, plus five hun- | pellees. not by any illegal creation of debt, but I the sum of fifty thousand dollars, with

*
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life .

the tax payers, that to use the language / upon the son ; or ifthe father die before new evidence, does not come up to the invest in will not yield , at present rates,

out being specially authorized to do so, dorsement was made by the book -keep - to thepersonalrepresentatives. Lawsof MOTION IN ARREST OF JUDGMENT.

by a majority of the qualified votes of er instead of the marine clerk of the 1872, p. 108, % 123.

said city .”

Laydon v. The State. Fountain , C. C.

company, the contract was no contract. There is nothing in the way of execu- Affirmed . Pettit, J.

The unconstitutionality of the act of To this we cannot assent. The plainting the judgment by the administra

March 20, 1873, has been argued with tiffs had a right to presentthemselves at tors.

In a criminal case, a motion to arrest

great earnestness, because the caption of the company's office whenever it was Complaint is made that the court re- 1st. That the grand jurywhich found the

of judgment only raises two questions :

the act does not state the subject of the open, and to presume that the employ fused the following instruction , asked by indictment had no legal authority to in

act, and because it repeats the section ees in said office were authorized to the defendant :

just quoted from the charter of incorpo- transact the business which they under Ifthejury believe fromthe evidence of it not being within the jurisdiction of

quire into the offense charged, by reason

ration of the city of Chattanooga. In took to perform ; and whether the com- thaton the4thday ofJuly, 1873,the the court. 2d. That the facts stated do

the view we have taken of this case,itis pany wouldtake risks on vessels past plaintiff threatened to kill thedefendant not constitute a public offense. In this

immaterialwhether said act is constitu • due ornotwas a question within the with a cleaver, and if they should further case theoffense was clearly andproperly

tional or unconstitutional, or whether it discretion of the company. believe from the evidence that in his charged, and the court had jurisdiction .

repeats any part of the charter or not. There is no proof that plaintiffs had testimony with referenceto said threat,

Neither by the act of March 20, 1873, knowledge that any accident had be the said plaintiff knowingly and wilfully

MINORS PLAYING BILLARDS - EVIDENCE .

nor by the charter, has the corporation fallen the steamer when they applied to swore to wbat he knew to be false in a Bond v. The State, Jackson C. C. Af

any power to issue warrants on the treas . have the insurance effected.
matter material to the issue, then the firmed. Downey, C. J. Under an in

urer, or city scrip, for the purpose of It is therefore ordered that the judg. jury may disregard the whole of his tes- dictment for permitting a minor to play

raising money forthe ordinaryexpen- mentofthelower court be reversed, timony, except so far asthe same is cor- billiards itis not necessary thatanything

ses of thecorporation . Warrants on the andthat there be judgment in favor of roborated by other credible evidence was wagered on the game.- From the In

treasurer maybegiven by an authorized the plaintiffs, and againstdefendant, for given to the jury by othercrediblewit- dianapolis Sentinel.

officer to pay money, but only as evi $ 745, with legal interest froin judicial nesses in the trial of this cause . "

dences to him that the debts hadbeen demand and costs. As to the first branch of the instruc

audited by the properly authorized offi tion , it has been held that acts done or Low RATES OF INTEREST. - In the " Re

cers of the body,and serve as vouchers SUPREME COURT OF PENNSYL- words spoken bytheplaintiff some time port" by Mr.StephenH. Rhodes, of

to him for his disbursements. Mayor
VANIA . previous to the assault, which were part Massachusetts, on life insurance in that

and Council of Nashville v. J. G. Fisher
of a series of provocatives often reiter. State, he makes the following sensible

et al. , Nashville, 1875. If there be not RESERVE MUTUAL INS, Co. v. KANE. ated, and continued up to the time of remarks on the effect of the prevailing

money in the treasury, then the corpo Error to District Court of Philadelphia. the assault, are admissible in evidence rates of interest on the business of insur

ration should borrow as provided in the

charter or by existing law , or they
A son has an insurable interest in his father's with respect to the conductof the plain

in mitigation of damages. But evidence ance .

should levy and collect such tax as to

“ Money can now be obtained upon

Under the poor-laws of Pennsylvania,he may tiff at other times and upon other occa- first class securitiesat a very low rate of
raise whatever sum is needed , and if be obliged to support his father.

sions, the assault and battery having interest. This fact has an important

they can neither borrow, nor raise the Per Curiam . - By the 28th section of been committed without any provoca- bearing upon the business oflife insu

money by taxation, to meettheir expen the poor-law of June 13th ,1778,the tion given at the time,cannotbegiven rance. should the present rates prevail

ditures,then they should cease their esa father and grandfather, and the mother in evidence to mitigate the damages forany considerable length of time, the

according to law.

and grandmother, and the children and Waterman on Trespass, 238-239.

But for nopurposehadthe corporate able to work shall,at their own charge, fendant, asoccurring twenty.one days ished, if not annihilated . That the de

grandchildren of every poorperson not assault by the plaintiff againstthede. this source will be very much dimin.

onthe treasury payable in city scrip, or beingof sufficient ability, relieve and priortotheassaultandbattery com- cline in therateof interest did not seri

to issue the city'scrip. Their action was maintain such
poorperson, at such rate plained of,wasnotasubject forthe con- ously affect the companies during 1875

illegal and contrary to law and public as the Courtof QuarterSessionsofthe sideration of the jury:Asto the second isapparentfrom the statementrendered .

policy. This city scrip is about the size, Maintenance of a fatheror motheruna of itwas given in defendant's firstin companies doing business in this state

proper county shall order and direct. clause of the instruction, the substance Upon gross assets of $405,288,388 , the

every respect very muchlikenational Whenweadd to thisthe feelings ofnatu refusing to repeat it.

ble to work is therefore a legalliability. struction, andthe court did not err in receivedduring the year for interest

bank notes,and was doubtless designed ural affection, andthedesireproduced been granted on the newly discovered which the companies are requiredto

to circulate as currency :

It is claimed a new trial should have andrents $ 23,915,562, or five and nine

tenths per cent. The reserve, upon

The court will strictly construe mu : by thesefeelings to providefor the com

forts of parents, the right to effect an
evidence brought to the notice of the

nicipal charters, and require clear au .

earn four per cent., was $ 359,502,956 . The

court. That testimony is cumulative
thority for the powers assumed to be insurance on the life of the parent toexercised under them . While these de carry out these purposes oughtnot to be upon the testimony of other witnesses rate received, computed upon this sum ,

of defendant,heard on the trial,ofwhich turing at the present time, can be repla

was 6.65 per cent. First class loans ma

fendants-aver that they have acted in denied. It would betechnicalin the ex

the utmostgood faith ,yet somuch tremeto say that a son has noinsurable beawaperone,Itisbynomeansofa cedat agreat reduction in the rate of in

abuse of power, not to say corruption,
has been found in some municipalities, mayovertake the father in his lifetime, favor, or to lessen the damages. The terest Large sumsare lying idle in the

and such onerous burdens placed upon
and thusboth fatherand mother be cast affidavit of appellant settingoutthis suchloans as insurancecompaniesshould

ofa distinguished author, it is the part the son. Why then should he not be held in Ritchey : West,23M, 385, net. Agents should bear this fact in

her,the necessity may fall atonceupon requirements of the law in such cases as
over four or four and one-half per cent. ,

of true wisdomto keepthecorporate permitted tomake a provision, by insur- where itwas saidthe affidavitmust state mind when soliciting,and policyholders

wings clipped down to the lawful stand

ard ."
Let the decree be modified as indicated lays, past or future ? What injury is The affidavit is faulty in this particular. minish from thiscause. From present

in thisopinion ,andtheinjunctionbe doneto the insurance company ? They Seeing no error in the record , the judg appearances, the standard of valuation

made perpetual.

receivethe full premium , and they ment must be affirmed. adopted by this State ( four per cent . ) is

know, in such case, from the very rela Thomas SHIRLEY, for appellant .

tionship of the parties, that the contract
Haines & Tripp, for appellee.

none too high for safety .

SUPREME COURT OF LOUISIANA. is not a mere gambling adventure, but

is founded in the best feelings of our
HORTER, PETERSON & FENNER , Appellants,

MEMBERS OF BAR AS JUDGES.— With

nature, and on a legal duty, which may
SUPREME COURT OF INDIANA .

MERCHANTS MUTUAL INS. Co. arise at any time. We are of opinion
pleasure we give place to the following

SEPTEMBER TERM , 1876 . note from Mr. Ullmann :Appeal from Fifth District Court, Parish of Orleans that the policy is not void.

Judgmentaffirmed .
A company is liable for a risk taken by one of

CHICAGO, Sept. 14th , 1876.

its employees, before business hours, on & vessel
Mrs. MYRA BRADWELL :

past due.
We are indebted to ARNOLD TRIPP, of 5,367. Ward v. The State. Decatur C. lished an abstract of a Supreme Court

Dear Madam-In July last you pub

GIBSON & Austin , for plaintiffs. the law firm of Haines & Tripp, for the C. Affirmed . Pettit, J.

A. & W. VOORHIES, for defendant.

LUDELING, Ch. J.-The plaintiffs sue
following opinion :

The bill of exceptions does not show opinionthen just filed at Springfield, re

that allof the evidence is in therecord lating to thevalidity of judgmentsen.

defendant for $745, the value of certain SUPREME COURT OFILLINOIS. by words, nor are there any equivalent
teredby members of the bar acting as

goods or merchandise, insured by de words from which the court can draw judges by stipulation .

fendant, which were lost while on board OPINION FILED JUNE 30, 1876. the conclusion that all the evidence is Being desirous of knowing what effect

the steamer Victor, from the perils in.
MURPHY v . MCGRATH , Adm'r, etc. in. Therefore, the court cannot consider this decision would have on the practice

sured against. any question as to the evidence. Nor which prevails to a considerable extent

The defendant alleges that there was ASSAULT AND BATTERY - ABATEMENT OF can the judgment be reversed upon the in this city , of trying cases by agree

ACTION - THREATS - EVIDENCE--NEWLY
no contract of insurance in regard to the

DISCOVERED EVIDENCE.
instructions, as they may have been cor- ment before members of the bar, but

said goods ; that the Victor was past due, rect under evidence which may have having the verdict and judgment entered

and news of her loss had reached the Opinion by BREESE, J.
been given in . in open court, I procured a copy of the

city when the plaintiff sent his clerk to This was trespass, assault and battery, EVIDENCE - PRACTICE - DEPOSITIONS. opinion , and at the request of several
effect the insurance, before business in the Cook Circuit Court, by Dennis Baber v . Rickart et al .; Warren C. C. lawyers, last week sent it to you for

hours, and in the absence ofthe officers Gleason, plaintiff, against Thomas Mur
Reversed. BUSKIRK , J.

publication

having charge of the business depart. phy, defendant, resulting in a verdict for

Suit on promissory note ; the answer
Itdid not occur to me that your ac .

ment, who procured an employee of the plaintiff, on which the court rendefendant to make the indorsement, dered judgment,having denied a motion alleges that the noteswere given in con knowledgment of having received the

etc.; that afterward the president noti- for a new trial. Itappears,after verdict siderationofthe right to make and vend opinion from me might give the impres

fied plaintiffs that therisk could notbe found, and whilsta motionwas pend machine failedto do the work warrant- and hadmade the point decided by the

a certain ditching macbine, and that said sion that I had been engaged in the case

taken . ing to set it aside and to arrest the judg
ed, etc.

court, until a legal friend expressed con

The evidence showsthatplaintiffs had ment, the plaintiff died, and the same siderable surprise that I should have

a general policy with the defendant; was suggested to the court, and that let The warranty declared that the ma- violated such a stipulation .

that on Saturday evening plaintiffs re ters of administration had been granted chine would do certain work in a certain Lest such an impression might be

ceived bills of lading for the goods on to Terrence and Mary McGrath, andthe county:Theevidencetoshow the work shared by others,I write to say that I

the Victor, and early Monday morning suit therefore progressed inthe name of ing of the machine outside of the limits never heard of the case until I saw your

their clerk' went to the insurance office,the administrators, their names appear- described in the warranty, was admissi- abstract of the opinion.

and presented the said policy at thé ing thereafter as plaintiffs on therecord. ble, as tending to prove the capacity of Yours truly , FREDERIC ULLMANN .

marine clerk's desk , and that a clerk or Appellant's abstract is entitled Thomas the machine for work.

employee of the company " wrote up Murphy, appellant, against TerranceMc Motion was made to suppress certain

the indorsement in their policy book ;' Grath and Mary McGrath, administra depositions, on the ground that they

that sometimeduring that day the presi- tors of Dennis Gleason , deceased, etc. were not authenticated . Under our stat
THE SUPREME COURT DOCKET.– Mr.

dent of the company wrote to notify the appellees.
ute, a justice of the peace of another Trimble, with his usual enterprise, had

plaintiff that the company declined the Atcommon law , doubtless the action State is empowered , within his jurisdic- the SUPREME Court Docket printed and

said risk , etc.
would have abated on the death of the tion, to take and certify depositions. But distributed on yesterday , although the

It is urged that because the vessel was plaintiff, before final judgment ; but by the justice cannot come into this State

pastdue, and the insurance was effected the act of theGeneralAssembly of this andcertify depositionstaken before him time for filing records did not expire till

at about 8 o'clock , a. m . , and the in- State, in force July 1 , 1872, it survived out of it. Thursday morning .

BILL OF EXCEPTIONS WHAT IT MUST SHOW

AS TO THE EVIDENCE PRACTICE .
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MYBA BBADWELL , Editor .

AT Nos. 161 AND 163 FITTH AVENUE.

ness.

trict Courts, and head -notes to theopin-/ opinion of the Supreme Court of
Tenº |to waste much time in disposing of the for the sale of goods within the 17th

CHICAGO LEGAL News. for the architektwas conclusive,and that administeredwith as littleexpenseto or agreement,or of the custom of the

from his decision there could be no ap- the citizen as possible consistent with country, ought not to be reruoved from

peal unless he could be charged with the interest of the State. To make liti. any farm where the same shall be at the

fraud or mistake - that it being the con- gation expensive, is to place the poor time of the making or giving of such bill

Ler vincit .

tract ofthe parties, the certificate ofthe man's rights at the mercy of the rich . of sale." The only facts of the case

architect should be conclusive. The ap- To increase the number of judges would which it will be necessary to notice here

pellees made out their case by producing have a tendency to give us one man's opin- are few in number. The plaintiff made

and proving such certificate ; thatappel- ions, and depriye us of the united judg- a claim to certain growing crops, under

CHICAGO, SEPTEMBER 16, 1876. lant, knowing of the delay in finishing ment of the judges in important cases. two instruments by which these crops

the building and permitting appellees to To create appellate courts, and make bad been assigned to him . The docu

go on with the work after the day spe- them a kind ofhalf-way legal station be- ments were not registered under the

Published EVERY SATURDAY by the cified for its completion , making no com tween the circuit courtsand the Supreme Bills of Sale Act, 1854. The defendant

plaint, waived performance at the day, Court, would promote litigation , and,in accordingly contended that his claim as

CHICAGO LEGAL NEWS COMPANY, and continued the contract as in full stead of being an aid to the Supreme execution creditor was good.

force after the day specified for its com Court, would greatly increase its busi
In the long series of decisions upon

pletion . If appellate courts were created , the 4th section of the Statute of Frauds,

TEBIS: - TWO DOLLARS per annum , in advanco

TRANSCRIPT — DISCHARGE IN BANKRUPT- and the caseswhich could betaken from there willbe found a varietyof cases in
Bingle Copies, TEN OENTS ,

cy.- The opinion of the Supreme Court such courts by appeal or writ of error to which the question raised was the con

of this State, by Breese, J., as to the the Supreme Court were limited as much
verse one, namely, whether a sale of

as the present Constitution will allow, we growing crops conferred an interest inTO OUR SUBSCRIBERS. proper manner of certifying a record,

and holding that it was not errornotto havenodoubttheSupreme Court would land within the meaning of the statute.

This issue closes the eighth volume of admit in evidencea discharge in bank- be relieved of its press of business, and The opinion of Lord Tenterden appears

the LEGAL News. We have given to the able properly to dispose of all the busi- to have been that if the thing would

ruptcy , when such discharge was not

readers of the LEGAL News, for thesmall pleaded, and that a judgment for fraud ness that would comebefore it in a reas at the time of delivery be a personal

sum of twodollars and twenty centsper is not released by a discharge in bank- onabletime.Atthecommencementof chattel, then nointerestin the land
annum, which includes postage, the this term there were seventy cases on the

ruptcy . was conferred . Thus in Watts v. Friend ,

most important opinions of the Supreme docket for a re-hearing. Judging by the 10 B. & C., 446, an agreement to sell

INJUNCTION — CITY SCRIP— CORPORATE
Court of the United States, as well as way the court has already disposed of the crop produced from certain seed at aPOWERS -- ANTICIPATING TAX LEVY . — The
those of many of the Circuit and Dis many of these cases it does not intend price named, was held to be a contract

ions of the various State Supreme Courts,
nessee by LEA , Special J. , holding that a

re -hearing docket.
section , and not a contract conferring an

months and often years in advance of court of chancery has jurisdiction to
The Judges of the Supreme Court are interest in land within the 4th section oftheir appearance in the regular series of prohibit the issue of illegal evidences of

all men of experience and distinguished the Statute of Frauds. Mr. Justice Lit

reports.In our abstracts of Illinois opin- debt, upon a biil filed by a tax-payer ;

ions we have kept our readers fully post

that officers of a municipal corporation ability, and , without a single exception, tledale has also expressed an opinion to

ed uponthe questions decided by thecannot issue scrip in anticipation of the possess theconfidence of the people of the effect that a sale of any produce of

the State . It is not just that they should the earth reared by labor and expense,

Supreme Court of this State. The LEGAL
taxes of another year ; that corporate

be so over worked , when a little wise whether it was in a state of maturity or
News is the only legal journal that has, powers are to be strictly construed .

legislation would relieve them . Shall not, provided it was in actual existence
through the year, given a report of every PROOF OF DEBT BY Notary . — The opin- we have it the coming winter ?

at the time of the contract, was not a

motion made in the Supreme Court of ion of the United States District Court for
sale of an interest in or concerning land :

the United States. This feature alone is the western district of Michigan,by With GOVERNOR BRAYMAN. Gen. Mason Evans v. Roberts, 5 B. & C., 829. In an

worth many times the subscription price. EY, J. , holding a proof of debt in bank- Brayman, recently appointed Governor other case , however, when a plaintiff

We have prepared and sent out with this ruptcy, taken before a notary public to be of the Territoryof Idaho, passed through had bought timber whilst standing, and

number a table of all the cases reported good , and that the requisitesofa notarial our city this week , on his way to take
was to cut it down , the contract of sale

at length in Volume VIII. , giving the seal are determined by the law of the charge of the gubernatorial affairs of that was held to be within the 4th section,

name of the Judge who delivered the locality from which the officer derives territory . Governor Brayman is a gen- although it did not appear when it was

opinion and the point of law involved in his authority. The Federal courts as a tleman of culture, and extensive and va- to be cut, or what state it was in as to

the case, and a thorough index. We will general rule have been too strict in lim . riedexperience. He was the author of growth at the time of the contract, Sco

furnish bound copies of Volume VIII . , iting the authority of notaries public in the Revised Statutes of 1845, of this State, rell v.Boxall , 1 Y. & J., 396, and in the

at the office, for $ 3.00 per volume, and of taking these proofs, and requiring unu. which have not only been the model,but

volumes IV . , V., VI, and VII. at the sual evidence of their official character. the acknowledged superior of all subse- between crops and other articles which

same case Baron Hullock distinguished

same rate . The money must in all cases We are glad to see that Judge Withey quent Revisions. He was at an early
are raised by the industry of man ; and

accompany the order. disregards some of the former opinions day attorney of the Illinois Central Rail. things, such as trees, which give no an

on this subject road Company, and took an active part nual profit. Although there has been

We hope all our subscribers,
INSURABLE INTEREST . — The opinion of in securing thelocation and completion

some uncertainty in the law relating to

who have not already done theSupreme Court of Pennsylvania, of thatroad. He served with distinction the subject,theprinciples laid downby

80 , will immediately, upon bolding that a son has an insurable in- as a general inthe army, during the re: Mr. Benjamin in histreatise on thesale

terest in his father'slife . This opinion bellion , and wasin some of theseverest ofpersonalproperty,( pp. 88-90 ) based

receiving this number, send is not in accord with theopinion of the battlesofthe war.

We have no doubt
as they are, on the remarks of Mr. Jus

us the required two doliars Supreme Court of this state, in 8 the Governor will takea prideinseeing tice Blackburn (Blackb. onSales,9, 10),

CHICAGO LEGAL News, 382.
that the laws of the territory are prop are substantially correct of these princi

to renew their subscriptions,
Assault and Battery.- The opinion of making his permanent abode in the transfer the property in anything at

erly revised. He goeswith the intention ples; the first is that an agreement to

and twenty cents to pay the of the Supreme Court of this State,by territory . The people of the territory tachedto the soil atthetime oftheagree

BREESE, J. , in an action brought to re

postage, which, under the cover damages for an assault and battery .
are to be congratulated upon his appoint- ment, but which is to be severed from

ment .
the soil and converted into goods, before

present law , must be paid in
the property is transferred by the pur

advance by the publisher .
The SUPREME Court of Illinois — The GROWING CROPS AND PERSONAL chaser, is an agreement for the sale of

September Term of this Court commen CHATTELS.

We call attention to the following ced at Ottawa on Tuesday last. All the

goods, an executory agreement within

the 17th section . The second principle
opinions, reported at length in this issue. judges were in attendance, ready to en A question of more than ordinary im

enunciated is, that when there is a per

COLLISION.—The opinion of the Su- ter upon another year of legal labor. portance under the Bills of Sale Actwas

preme Court of the United States , by Theirs is at best a hopeless task. They recently raised in the Common Pleas fect bargain and sale vesting the prop

CLIFFORD, J., stating what is required of may deprive themselves of society - de- Division in the case of Brantom v.Grif- erty at once in the buyer before sever

vessels meeting or passing each other so vote the whole twelve months in the fiths, 34 L. T. Rep . N. S., 871.Its import- ance,a distinction is made between the

as to avoid collisions.

year to the examination of records , the ance was due to the terms of the 7th sec. natural growth of the soil and fructus in

dustriale . The former is an interest in

DUTIES-PRIORITY OF PAYMENT.-The

reading of abstracts and briefs, and the tion of that Act, according to which the
land , the latter are chattels. These dis

opinion of the United States District writing of opinions — and it will be utter. expression “ bill of sale ” includes bills

Court of Maryland , by Giles. J. , holding

ly impossible, under our present system , of sale, assignments , transfers, declara- tinctions have been dwelt upon by

for them to properly dispose of more tions of trust without transfer, andother Chitty likewise in his work on contracts.

that a party who purchased an imported He gives at p. 280 the general rule in

than one- half the business which comes assurances of persons as well as power

article, duty free, and was compelled to somewhat similar terms.

pay the duty in order to get possession

before the court . The question arises, of attorney, authority or licenses to take

We shall now be better able to apprewhat is best to be done to relieve the possession of personal chattels as secu

thereof, is entitled to priority, although

he has proved his claim as unsecured .

court from this press of business? Some rity for any debt. It also provides that ciate the difficulty in Brantom v. Grif

say, increase the number ofjudges ; oth- the expression “ personal chattels” shall fiths. So far as relates to the provisions

SPECIAL CONTRACT– ARCHITECT'sCERTIF- ers, create appellate courts ; and quite a mean goods, furniture, fixtures and oth of the Statute of Frauds, we have seen

ICATE - Delay- DAMAGES.-- Theopinion number say, make litigation expensive. er articles capable of complete transfer that the sale of anything attached to the

of the Supreme Court of Illinois, by We must confess that we are not among by delivery , and shall not include * soil may or may not be a sale of an in

BREESE, J. , holding under the building those who wish to make litigation expen- any stock or produce upon any farm or terest in land according to the timewhen

contract in this case that the certificate sive. We believe that justice should be lands which by virtue of any covenant it is intended that the property should
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TERIAL OFFICER-WHEN ON MOTION AND

WHEN NOT.
PLEADING.

growth of the earth , which are produced upon him , he is only justified in using ly declares that such a delayed return cepted and receipted for the money of.

fructus industriales .” In the present
case self and expel the intruder ; and if, in solating to themanner of such returns, it then asked the court for a judgment for

it is stated that growing crops are con action has arisen in a state or Territory , certificate, but also in the deed ; and irregularity in the tax lists, or assess

1. But the court held that theappoint. / 470. - J , W.Spellman v . Stephen Dowse. \lated by the county clerk in failing to

vest in the vendor, and to the nature of ing crops are treated as chattels. Per than go to the trustees to inquire , they step required by the statute has been
the thing sold . We are thus enabled to haps, too, it is unfortunate that nothing, cannot be allowed to complain that they taken and completed.

get to one conclusion , namely, that grow so far at least as can be gathered from trusted unwisely therein .
2. The wards living in Ohio, in this

ing crops are not goods and chattels in the report of the case, was said of the 3. Nor did the consolidated school law case the statute was imperative that the

point of law for all purposes and under numerous cases upon the construction of 1872 terminate the official term of proceedings should be had in Cook coun .

all circumstances. When dwellingupon of the Statute of Frauds. As we have Greene as treasurer -- the act continuing ty , Illinois, where the land lay to be af:
this point , Mr. Justice Brett quoted with already said , we think the result of the elections, etc. , as they were under the fected by the order. And there could
approbation a passage from Williams on case does no wrong ; but we should have prior law.

be no jurisdiction in a Will county court
Executors (7th edit. p . 709 ) , in which the been better pleased had the reasoning 4. And where the superintendent re

lawis thus stated : “ There are certain been more strictly logical.- The London ceived the bond and filed it, and paid 326.-George L.Thatcherv. The People

vegetable products of the earth which , Law Times.
money afterwards to Greene, as treas ex rel. – Appeal from County Court ofalthough they are annexed to andgrow

urer , this was equivalent to an express Cook.-- Opinion by WALKER, J. affirm .
ing upon the land at the time of the oc

approval, and so fulfilled the require ing.
cupier's death, yet as between the exec

SUPREME COURT OF ILLINOIS.
ments of the statute in this respect.utor or administrator of the person

seized of the inheritance, and the heir
ABSTRACT OF OPINIONS FILED AT OTTAWA, 327. - Asahel Emigh v. The People ex STATEMENT.-- Tax case. The first ob

in some cases, and between the executor (JUNE 30, 1876.
rel.-- Appeal from County Court of jection made was that appellant had

or administrator of the person seized of 308.-Peter Abt v . Minnie Burgheim. Cook.-Opinion by WALKER, J. , affirm- made a tender of all taxes and costs, ex

the inheritance, and the heir in some Appeal from Superior Courtof Cook . ing.
cept printer's fees, of ten cents on each

cases, and between the executor or ad -Opinion by ScHOLFIELD, J. , affirm- OBJECTION TO ASSESSMENT ROLL HAPPILY tract ; which tender thecollector refused

ministrator of the tenant for life , and the ing.
to receive, as the types were set, and the

remainderman or reversioner, in others,

STATEMENT. — Tax case. The objection paper struck off, though not distributed
are considered by the law as chattels,

and will pass as such. These areusually thepremises of another,and uses inde- returned in thetime prescribed by law. der, not including the statutory printer's
Held, That where one forcibly enters was that the assessment rolls were not among thepatrons. Held ,

The collector properly refused the ten
called emblements. The vegetable chat- cent and abusive language, or while the courtheld,
tels so named are the corn and other

fees; except that he might have ac
, an assault and

borand industry ,and thusarecalled under the circumstances,to defend him- press provisionoftheconstitutionrem non-payment of, the printer's fee ; and

the growing crops had

occupiers of a farm . The plaintiff,after doing,he employs more forcethanwas isquitenoveltoapply to the casethe the printer's fee. [ Probably the tax

the assignment, allowed the growing reasonably necessary,under the circum constitutional provision that no person payer would notallow this, but demand

ed a full receipt. ]
can be deprived of his life, liberty, or

crops to remain ontheland. Now, if stances, he will be liable indamages.
It was objected that the assessment

property, except by due process oflaw .weproceed upon the analogy ofthe cases 324.-R. W. Hymanv. William Bayne. – 341.—Henretta Foster v. Henry Clarks- fused, on proper request,made in duewas void , because the county clerk re

upon the Statute of Frauds, the crops in Appeal from Superior Court of Cook .

question were chattels within the 17th
-Opinion by WALKER, J. , reversing

Appeal from Iroquois.- Opinion by time , to include, in the books returned
section. Besides, at common law a grow and remanding

CRAIG , J. , affirming. to the assessor, a portion of the lots in
ing crop, produced by the labor and ex

COURT CORRECTING MISTAKES OF ITS MINIS- blocks, and not in lots, under thepropense of the occupier of lands, was as LIMITATION OF 1849 - SAVINGS UNDER THAT
vision of the revenue act : “ When all

the representationof that labor and ex AND LATER STATUTES - CONSTRUCTION
lots in one block belong to one owner,pense, considered an independent chat

STATEMENT.-Suit in equity brought to
they shall, at the request of the owner,

tel : per Justice Bazley in Evans v. Rob Held, 1. That the savings of the lim - correct the mistake of a master in a cer;

or his agent, be listed as one block ."

erts (sup.) quoted in Benjamin on Sales, itation act of 1849, apply as well to a tificate of sale and deed. It was claimed
Held ,p. 90. Hence arises the question ,should non-resident debtor,who has never been that the court hadno jurisdiction to cor. hewas the owner.

1. That appellant failed to show that
this analogy be applied to cases under in the State until the cause of action ac- rect the mistake of a ministerial officer,

the Bills of Sale Act.
crued, as to a resident who leaves the if one was made ; that appellee had a 2. Another section of the act provides

In thejudgment of Mr. Justice Brett State . that “ No assessment of property, or
remedy in a court of law , to correct the

was cited a number ofinstanceswhere which provide that “ where a causeof that the mistake existed not onlyin the2. Our late statutes of limitation, mistake bymotion. But the courtheld, charge for any of said taxes, shall be
considered illegal on account of

anysidered as mere chattels, but his Lord- out ofthis state , or in a foreign country , even if theformermight be corrected, ment rolls ortax lists not having been

, or on account of the
ship nevertheless came to the conclu- and by the laws thereof, an action can

sion that “ although they are chattels not be maintainedby reason of the lapse rected in any way but by application to the timerequired by law , or on account
on motion, the latter could not be cor

made, certified to , or returned withinfor some purposes theyare not so forall, of time, an action thereon shall not be a courtofequity . And a court of equity of the property having been charged, or

and therefore theycannot be saidto be maintained in this State,” relates as well has competent jurisdiction in such cases. listed, in the assessment roll,or tax list,

within the Bills of SaleAct, because they to actionsalready barred by foreign law

are chattels for all purposes, nor without at the time of the passage of the act, as 374.- Alfonso Yates et al.v. Village of withoutname,orinanyothername
the Act because they are chattels for no

to those which should afterward become Batavia.- Appeal from Kane.-Opin. than that of the rightful owner, and nopurposes.” He then proceeds to con.
so barred . ion by Scott,Ch . J. , affirming.

sider whether they are goods. The argu
error or informality in the proceedings

ment against the contention that they rule that onepleading astatute having3. In regard to pleading it is a settled
of any of the officers connected with

EQUITY JURISDICTION .

the assessment, levying, or collectingofare goods was, that the Act only includes

goods which are capable of complete by averment, exclude bimself from the
STATEMENT.-Prosecation under liquor the taxes, not affecting the substantialan exception in the enacting clause must,

ordinance - bill to enjoin further pro- justice of the tax itself, shall vitiate, or

ute only appliesto things which atthe exception . But where the exception is ceeding,and to settle the validity ofthe in any manner, affectthe tax,orthe

timewhen the statute is to be appliedto the statute, theexception mustbeset diction of the subject of such litigation; rules laid

down asdeterminingcausesin

contained in a proviso, or other part of assessment thereof.".

That a court of chancery has no juris 3. By this statute nearly all previousthem might be delivered and are not, up and relied upon by the other party ,

which is notthecase with growing crops; and he must show that his adversary's

nor is it in thepower of parties to waive decisions of the Supreme Court havethese, therefore, are not within the Bills

of Sale Act. This view was adopted by claim falls within the exception. the question of jurisdiction of the court, been abrogated.

and compel it to try the cause. What
It was objected that the court belowMr. Justice Brett. A decision of the 315.-Julius White, et al v. Board of

ever defense may have existed to the refused to allow an objection that thecourt of Common Pleas in Ireland (Sher
Trustees. - Appeal from Superior Court actions was complete in the court of law certificate returned by the town clerk

idan v. M'Cartney, 5 L. T. Rep. N. S. , 27 ) of Cook.- Opinion by ScHoLFIELD, J. , where they were pending.

showed the assessment of taxes toin which the contrary was held , wasad affirming

duced as an authority, but overruled on CONSTRUCTION OF OFFICIAL BOND. 471.--MorrisDavid v.Timothy M. Brad . have been in excess of the amount au

thorized by law . Held ,the ground that Chief Justice Monahan
ley .--Appeal from Cook.--Opinion byoverlooked the real meaning of the pro- sureties on the bond of a township treas

STATEMENT. - Appellants were sued as
1. That this nowhere appears ; andSHELDON, J. , reversing and remanding.

appellant has nut shown in what manvision as to stock or produce which ought

not to be removed ;
The breaches claimed were the

ner , or to what extent, the excess“ For it seems to

produced or existed .
me,” said Mr. Justice Brett, * to apply to failure of thetreasurer to pay over to his

successor ( Gage) certain money in his Held, 1. That a bill of exceptions mustfarm stock or produce, which is severed 2. The presumption is that any differ
hands.

from the land, and which could be de be signed by the judge who tries the ence in amounts, was produced by ex

livered, but by agreement or custom is that in 1870 ,Greene was appointed for take place.
The first point made on appeal was cause or before whom the proceedings tending the tax over one, or a few tracts,

rather than that the clerk would intenprevented from being delivered , such as

straw , and other things of a similar na two years, and gave bond ; which bond 2. Where property is replevied, and tionally incur the penalties of the law

ture ." was destroyed in the great fire of 1871. the plaintiff fails to prosecute his re by deliberately raising the amount lev

Westminster of authorities from the which he did with the one in suit; and not the valueof the property , but only

Speaking of the quotation at Hewas required to replace the bond, plevin suit,the measure ofdamagesis ied on allthe property assessed.

3. It was the business of appellant to
Irish and Scotch courts generally ,his it was claimed thatas this bond was ex- the value ofthe interest of the special show that the tax was void in its levy,

Lordship remarked that

owner in the property , as for example, or that the law had been violated inScotch decisions,although they oughtto ecutedfor that purpose only, these sure

be treated with deference, are notbind- tieswereonlybound for the actsof where the property wastaken by a dis' such amanneras to affect the substan

ingupon us in the samewayasdecisions Greene until the expirationof the two tresswarrant, forrent due, themeasure tial justice of the taxlevied on his
of damages is the amount of rent due. property.

of the courts in thiscountry." Theau- years for which he was appointed in
1870.

It was objected that the law was vio

thority of the Irish case quoted had

already been questioned by theCourt of
-Appeal from Will.–Opinion by extend the road tax in a separate column

Exchequer in Gough v. Everard ,8L.T. mentof 1870 must bave been fortheun.
WALKER, J. , reversing and remanding.

on the collectors ' books . Held,Rep. N. S., 363,where Chief Baron Pol : expired term of some one, for a year ;

That this, though an irregularity ,
lock said in effect that the decision could since the regular term would, under the QUESTION OF JURISDICTION - VENUE OF PRO

CEEDINGS TO SELL LANDS OF NON-RESI• does not affect the substantial justice ofbe supported only by a liberal interpre- statute, commencein 1869, and1871 ;

tation of the statute, and that such an and so , when Greene was appointed the tax.

again on the 2nd of October, 1871, this Held , That, where the question of juinterpretation would be quite inappro
It was objected that the town clerk of

priatewhenthe parties were acting hon must have been for the full term of two risdiction in a courtrendering a decree South Chicago failed to certify the levy
estly. We do not think that the reason years, or until 1873 ; and the new bond ordering the sale of a lot , arises, an ap of the tax to thecounty clerk within the

ing of thejudgments inBrantom v.Grif given after the fire was thenfor the peal from an order confirming the sale, time required . Held ,
fiths

That Mix v. People ( June T., 1874) wasaltogether satisfactory, although
term closing in 1873 ; and , therefore, the will be regarded as a direct proceeding

on the original order of sale; although annulled by the subsequent adoption ofwe think the equity of the casehasbeen position was not tenable - andmorees

met. The weak point in the reasoning pecially as thebondin questiondoesnot the report of the sale andorderofcon- the191st section of therevenueactcur

appears tobe that there is no sequence stitute, or to have any retroactive effect. the sale. For,nevertheless, it is a conjection . ( Buck v . People , of the Sept.

And the T. 1875. )
between bis conclusion that growing were Greene's own representations as to want of jurisdiction of the subject-mat [In conclusion , the court passes a se

cropsarenot chattels for allpurposes, the purpose of the bond, if appellants ter may be shown at any stage ofthe

and his instances of cases where grow
vere censure on clerks for sending up

were content to take his word, rather | proceedings ; and until every order or such shapeless and confused records in

urer. WHO MUST SIGN BILL OF EXCEPTIONS-

MEASURE OF DAMAGES IN REPLEVIN .
was

DENT MINORS .
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ETC.PARTIES-DECREE.

TEMPORARY ABSENCE .

CONTRACTS .

HALF BLOOD - ESTOPPEL

-NUISANCE-STATUTE OF LIMITATIONS .

tax cases; and declares they are gener- if some present necessitydistracts his 428.- William L. Greenleaf, imp. etc. v against the mortgage , and in foreclosing

ally much larger than fairness to liti. attention, he may be excusable in not Henry T. Beebe. - Appeal from Supe. the mortgage, it is just and right that it

gants warrants.] recollecting. But one in the full eter rior Court of Cook.-Opinion by Craig , should be satisfied, if it may be, out of

350.—Catharine Paris v. Thomas Lewis. cise of his faculties, passing over a side J. , affirming in part .
the portion of the land remaining inthe

- Appeal from SuperiorCourt of Cook. walk in daylight, without any crowd to MARRIED WOMAN'S RESPONSIBILITY AS TO mortgagor, and that it should be first

-Opinion by SchoLFIELD, J.,affirming. jostle or disturb,and no intervening ob

stacles to obscure approaching danger,

MECHANIC'S LIEN-HUSBAND AS AGENT, charged with the debt. This protects

the interest of the purchaser of the por

COLOR OF TITLE AND PAYMENT OF TAXES and no suddenly occurring cause to dis

THEREUNDER — INITIALS IN DESCRIBING

tion sold , and but makes the mortgagorSTATEMENT.-- Suit to enforce mechan.
tract his attention , is under obligation

LANDS - GOOD FAITH .
to use hiseyes to direct

hissteps, and if ic'slien ; demurrer to first petition sus pay his own debt out of his own land .

STATEMENT.-Petition to establish title he fails to do so , it is at his own risk .

3. And should the mortgagor convey
tained ; to amended petition, overruled ; the portion

remainingto him to a second
under burnt record act. Answer, and 4. And especially, where thecharacter joint decree rendered ;andthis was as :

purchaser, this purchaser takes the land

petition in the nature of a cross-bill, orextent of the defect is not such as to signed also as error.

setting uptitle in defendant(appellant). arouse, necessarily, any serious appre was a causeofaction against theowner

The question was raised whether there as it was in the hands of the mortgagor,

subject to the equity of being first

A question arose,under the limitation hension ofimminent peril to the public of the premises, FannieGreenleaf,for charged with thepayment of the mort;

ment of taxes under it. Appellant had gence in the city otficers , yet it is not furnishing materials and performing gage debt; and so, it is equitable, that

labor undera parol contract made with first be soldfor the satisfaction of the
the land of the second purchaser should

the better title because of appellee's ina- then to be regarded as gross.

bility to connecthimself with thepatent 385. – George A. Wilkins v. Noah Mar. –that is, extra materials and extra labor.debtbefore resort is had to the land of

shall. – Appeal from County Court of Held ,
the first purchaser.

stipulation admitted that neither appel
Peoria . – Opinion by BREESE, J. , re 1. Mrs. Greenleaf, though a married

4. But where the first purchaser has

lant nor any of those under whom she
versing.

claims, ever had been in possession, and

woman, had a right to bind herself for not paid the purchase money, and has

given back a mortgage to secure its pay
that the property was entirely vacant DOMICIL - CHANGE THEREIN-REQUISITES— labor and materials furnished in the

erection of buildings on her separate sold - unless the noteshe had given for
ment, this land may equitably be first

until 1862. - April 7, 1863 , appellee's im
mediate grantor took possession by a STATEMENT. — Contested election to the property .

2. And if she could , in person , con
the purchase money had been trans

tenant, and possession has continued office of collector, the contest being based

until now . Held,

on the ground of the ineligibility of the tract, she had power to authorize her ferred, before maturity, to abona fide

1. That the payment of taxes, under claimant, in that, at the time of the elec- husband to contract in her behalf,and purchaser. This places him in the same

the act,may be madebyan agent ap- tion,hewas not a residentoftheState, ferredfromhis actingwith her knowi: liability,as if he had paid for his land at

such authority willbe conclusively in condition , in this respect, as to personal

edge in the matter. the time of the purchase ; and there ex

or orally, would be sufficient authority. Decree that appellant was not eligible,

And this authority, moreover, may vest on a trial by jury .

3. And there is nothing , in such case
ists the same necessity that, in order to

without any express request ; and be in Hewas an unmarried man , and had to shield her separate property from lia- protect him from injury, the lands should

bility for payment.
be sold in the inverse order of their

ferred from circumstances, as, for in resided with his brother, in this State,
4. The husband is a necessary party ,

alienation .

stance, from the fact that one without from 1838 to 1873. He had but little

interest in the land pays the taxes, and personal property, and no land ; and no

5. Under a quit-claim deed , no fraud
in proceedings in mechanis's lien , be

is afterwards compensated for it by the home but his brother's. In 1872 hewas cause of bis interest in the separate appearing, there is no responsibility for

à failure of title .

owner. In this , the presumption is that registered as a voter,and was one ofthe property. But the decree cannot be ren

the taxes were paid for the owner, judges of election in the township , in dered against him personally for the 501 .--- John C. Steward v. Cincinnatus C.

debt .
and that the person paying was his agent 1873, and was , in 1871 or 1872, elected Mumford.— Appealfrom Knox. - Opin

in making the payment. It is not re- | township collector. 440. - David Coey v. George Lehman. ion by Scott, Ch . J., reversing and re

quisite, in this respect, nuore than in InJune, 1873 , he packed up what lit Appealfrom Superior Court of Cook . manding

other respects, in civil actions , that the tle effects he had, and set out in quest of -Opinion by CRAIG, J. , reversing. EQUITY JURISDICTION AND COMMON LAW IN

proof shall be positive, or that the cir- a new home, visiting Iowa, Nebraska
MECHANIC'S LIEN-PAYMENT CONTINGENT

cumstances shall be strong and convinc. and Kansas. In the latter State, he took
ON ACCEPTANCE.

ing in their character. It is enoughthat a contract for building a bridge, in part.

Held , That where a claim arises out of

the evidence sufficiently preponderates Hewent to Fort Scott, however, and was lien for extra materials and labor under measure the damages. Exclusive juris

STATEMENT. — Petition in mechanic's a contract, equity has no jurisdiction to

to reasonably establish belief. very sick there. On his recovery, he

2. Receipts for taxes are sufficiently left his team at Fort Scott, and came
a contract with a guardian . Judgment diction in that class of cases , belongs to

definite in describing lands by custom- back to his brother's, by rail--baving
for $1,132.22 . The error assigned, of the common law courts .

ary initials, etc.,and the court willtake been absent about seven months. He which the appellatecourt took notice ,450. - Oglesby Coal Co. v. Henry Pasco.
judicial notice of the meaningof such did not, during that time, remain long was : “ The court erred in rendering

- Appeal from LaSalle.-Opinion by

initials .
enough in any one State to gain more judgment in favor of the plaintiffs be

SCHOLFIELD, J. , affirming.
3. Where it is objected that a grantor than a temporaryresidence. When he low ,because they had not complied with

did not act in good faith in acquiring started, he had no definite pointinview, the termsof their contract, in ascertain INHERITANCE

title under the act, it must beshown thinking, at onetime, he would go tó ing theamount, if anything, duethem , MARRIED WOMAN-EQUITY JURISDICTION

that thegrantee had notice of the grant. California ; atanother, Texas, or south beforethecommencement of the suit."

or's bad faith . And especially, where somewhere, etc, toseek a differentcli- The work was to be estimated and ac

the grantor was an intermediate grantor mate , and perhaps settle and locate a cepted , etc.,and payment was to be made
STATEMENT.– Bill in equity by appel

lant, against appellees, praying that a
only, the grantee has a right to rely soldier's claim . Not finding what he on an architect's certificate. Held ,
upon previous title in good faith , and sought, he returned, and, in April after That,as the parties had seen proper to deed from Abagail Pepson, and herhus

seven years' payment of taxes. The his return , he was elected.
incorporate these provisions in the con- band, for 12 acres of land, to appellee,

bad faith of the intermediate grantor The theory of the contestantwas , that, tract,and to provide that particularmode Elizabeth Pasco, be set aside ; thatap.

cannotrelate back to,and affect,previ- leaving his home in Illinois, without of payment, they mustbe contentthere. pellees be restrained from interfering

ous titles acquired in good faith ,with making any provision for a return to it with ; for courts arepowerlessto disre with appellant's possession ; and from

which the grantee is connected . at a futuretime,was ipso facto such an gard the terms of a contract, plainly that they be required to remove a build

abandonment as to deprive him of the expressed;but contrariwise must en: ingtherefrom ,usedasasaloon.

375.-Samuel McCarty v. Gideon Mar- right of claiming it as his home, even

lette. –AppealfromKane. —Opinion shouldhereturn to it afterwards. Held, tention ofthe parties; Andso,failing by virtue ofa contractbetween him and

,

by BREESE, J. , affirming.

RESCISION - LACHES - ESTOPPEL . for, even ifhehadthe animus,the fac plaintiffs could not
enforcepayment, for Barbara Shelton,ofwhich it is assignee ;

an equitable title , conditioned upon átum was still wanting. His intention the contract made his decision final.

Held, 1. That an unreasonable delay to resume his old home on failing to 446.-Nancy Suver v. William O'Riley.

certain payment ; and by deeds from

certain other persons, as heirs at law ,

in commencing proceedings to rescind a find a new one, was manifested by his Appeal from Warren.- Opinion " by of Mary Fell , the legal title to the undi

contracton the ground of fraud ,will pre- return ; and he had not, therefore, for BREESE, J. , affirming.

vent relief in a court of equity . This feited his residence here, by a tempora
vided six - eights of the whole property.

Patrick Fell was seized in fee of the
delay , however, depends on circumstan- ry absence not resultingina settlement suiTFOR PROCEEDS IN POSSESSION OF A

property, and died intestate, leaving

ces of excuse. [In this case , the delay elsewhere. He did not leave the State Thomas Fell , his only heir at law, who

was six years, and held inexcusable.] with a fixed intention , but only a condi Held , That where oue is entitled to the subsequently died intestate, while seized

2. Where onediscoversfraudin pass- tional intention, to becomea resident proceedsof a sale from another, it is no in fee of the property,leaving no child

ing notes upon him , and then sues upon elsewhere. defense that those proceeds have not or children,nordescendant of anychild,

the notes afterwards, this act of suing is 398. — John H. Henick v. Jude P. Gary. another for the seller. The buyer can certain half-brothers andsisters, on hercome to hand, but are in the hands of surviving ; but leaving his mother, and

a confirmation of the contract on which

the noteswere based ; and he is thereby
-Appeal from DeKalb .-- Opinion by

Scott, Ch. J.,affirming. (Breese, Scho are in the hands of the seller , when
sue,

estopped from setting up the fraud to

nevertheless,since , technically ,they side .

procure a rescision .
field and Dickey, JJ ., dissenting. ) held by a third party to be handed over sole heir to their exclusion . Held,

The question was, whether she took as

384. – Village of Kewanee v. James P.
- LIABILITIES . to the seller. And the buyer cannot That our statute does not follow the

DePew . - Appeal from Henry.-Opin Statement.-Suitfor damages, by rea- bring suit against theholder,because commonlawrule, in this respect;but
ion by SCHOLFIELD, J.,reversing,Scott, son ofsheepbecoming diseased through there is noprivitybetween them ,and forbidsdistinction between kindredof

Ch. J., dissenting. contactwith the sheep of defendant, af- no contest; butmust bringtheaction the whole andofthe half-blood .Nor

COMPARATIVE NEGLIGENCE AS TO DEFECTIVE lect of defendant to take care of them.
flicted with scab,on account oftheneg. against thesellerofthe proceeds,the doesit require that the half-blood shall

same as if they had been actually deliv- be of the blood of the ancestor from

Verdict, not guilty . Held ,
ered by the holder to the seller. whom the estate descended.

STATEMENT.-Suit for injuries by means 1. That a multiplicity of instructions is 449.-A. M. Niles v. Jacob Harmon . — Er It wasalleged that during the last ill

of a defective sidewalk . Held, a fruitful source of error, and ought to

That a plaintiff cannot recover for in- be abandoned.

rorto Iroquois. - Opinion by SHELDON, ness of Mary Fell ( the mother of Thomas

affirming. Fell and of the half brothers and sisters,

juries received through the defendant's 2. Plaintiff, in such a case, was bound

negligence, when his own negligence has to use and exercise ordinary care and

HOW MORTGAGE FORECLOSED AS TO SUCCES . among whom were John Corrigan and

Abigail Pepson ), a family consultation

contributed to such injuries, unless his diligence, in taking care of and properly

SIVB GRANTEES - GENERAL RULE-QUIT
was held , between her and them , as to

negligence was slight and the defend treating his diseased sheep, andendeavor the disposition of the lands of which

ant's gross, when compared together. to heal and cure them , in order to re Held , 1. That in the case of successive Thomas Fell died seized, including par

2. And so where one was aware of a cover. If unacquainted with the disease, grantees of different portions of an en- ticularly, the 12 acres, and also a cer :

defect in a sidewalk, and yet, in passing, andhe treated it as a person of ordinary tire tract of land, upon which is a mort- tain lot in LaSalle, the title to which, it

paid no heed to its vicinity, but was en. prudence and skill might do, it was suf gage before given by the grantor, upon was then believed by them , was vested

gaged in looking at a passing carriage in ficient, as he is not held to the exercise foreclosure of the prior mortgage, such inher as sole heir of Thomas Fell. On

the street, and is thus injured, he has no ofany peculiar skill. granted portions are to be sold in the such consultation it was mutually ar .

claim to damages for an injury thus re 3. ' If plaintiff's sheep caught the dis . inverse order in which they were grant- ranged, that she should convey the 121

ceived.
ease elsewhere than from defendant's ed , so that the lands of the last grantee acres to John Corrigan for his portion of

3. If one does not know of a defect, sheep, or his father's sheep that had shall be subject to be first sold .
the supposed estate, on the condition

he may be justified in assuming that the been previously afflicted by contact with 2. Where the owner of mortgaged that he would care for an infirm brother

sidewalk is safe, and acting on that hy . defendant's, no responsibility attached land conveys a portion of it, with war- during his life, which condition was af

pothesis. Or, knowing of a defect, yet, to defendant. ranty , it is his duty to protect the grantee terwards fulfilled . Abigail Pepson , for

THIRD PARTY - GENERAL RULE.

DISEASED SHEEP - DAMAGES

SIDEWALKS EXPLAINED .

J ..
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