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A SCIENTIFIC SCHOOL OF LEGAL THOUGHT

BY MELVILLE M. BIGEI.OW

I

TWO distinct schools have in succession

held the field, more or less, of legal

education in English and American law, the

analytical of Bentham and Austin and the

historical school founded by Sir Henry S.

Maine; though the first-named, conspicuous

in England in its day, hardly played any

part at all in America. Discussed here with

interest some thirty years ago, as expounded

by its more recent masterspirit Austin —

Bentham had long been only a name — it

was discussed on the whole adversely, and

soon passed by altogether, to give place to

the historical school, so far as any distinct

school of legal ideas followed. In England

too, the school of Bentham and Austin

failed to take root and has been entirely

superseded by the historical school. The

latter holds its place, wherever it has been

received, in undiminished favor.

I will not attempt to set forth in detail

the characteristics of these two famous

schools; someone else perhaps will do that.

It will be enough for my purpose to remind

the informed, and to intimate to the unin

formed, that the analytical school threw

aside the teachings of history, except such

as were permanent in nature — and these

could hardly be called historical — and

planted itself on its own conception of the

nature of rights and law. On that footing

Bentham could serve up codes and con

stitutions according to taste. These were

the palmy days of a priori law — for Ben

tham.

The name "historical school" suggests what

that school stands for. The law is to be

found altogether in books; search the pre

cedents, apply legal reasoning, and the re

sult will be the law of a case not specifically

covered by authority — so far indeed the

historical school agrees with most current

teaching of whatever school or of no school.

But beyond this the historical school di

rects the student's attention to the study

of legal history, as found in historical collec

tions of precedent or other authority, as the

true and main source of our present law.

The whole of the past, as far back as the

Norman era, is to be placed before the

student, not because all of this, or the greater

part of it, may be necessary to explain the

judicial law of our day, but because there

is one continuous stream of law from the

earliest times to our own. The student is

directed to the study of law as declared in

former times because it is an earlier part

of the stream — in that sense the source of

law. An interested witness, and to a con

siderable extent a follower myself of this

school, I must leave the special discussion

of it to others, while I try to point out my

preference for another. Suffice it for my

part to say that it seems to me that the his

torical school, in professing to teach exist

ing law through history primarily, confuses

history with (what certainly should be

taught) the sources of law in the proper

sense of the word. Having regard merely

to the existing law, legal history as such

is for the historian, though history which

throws light on the law as actually admin

istered by our courts is a necessary part of

a sound education for the bar. I shall come

to that subject again.

I am persuaded that there is something
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better than either the analytic or the his

torical school, better than both combined

— something which will adopt whatever is

useful in each having regard to the actual

conditions of life in our day, and will fur

nish besides much of first importance

which they pass by; in a word, which pre

sents a sounder system of legal education;

a suitable name perhaps for which appears

in the title to this paper. The subject ac

cordingly concerns the theory of legal edu

cation, not the mode of acquiring it.

Let me now endeavor to explain what I

mean by a scientific school of legal thought.

Municipal law is founded upon the con

ception of right; which, as the courts pro

fess and appear to treat it, signifies freedom

to carry out one's reasonable purposes in

any reasonable way; in short, to do what

ever is reasonable. In so far as the law

fails to realize this idea, it fails of what I

mean by a scientific result; to work the

idea into fact on all sides would be to make

the law wholly scientific — the law would

then be in fact what it professes to be. It

cannot be too much to say that the law

should be constantly working to that end

What this means may not appear by the

mere statement ; as it is of the essence of a

scientific school of legal thought, it should

be worth finding out.

One thing of importance stands out in

clear lines — the law follows right, if law

is founded upon a conception of right; it

must at least make that its constant aim.

It is a mistake, as was noticed in a former

paper,1 a mistake growing out of taking

figurative language for fact, to suppose

that law is a distinct entity and cause of

things. In a secondary way law may in

certain cases be said to create rights; as

where a grant of authority by the legislature

to do what before could not lawfully be done

has been accepted and acted upon; but this

creative power of law itself springs from

1 Definition of Law, Columbia Law Review,

luary, 1905.

right, the right of the State to legislate for

the welfare of the people. This appears

plainly from the consideration that if the

legislative act was itself unauthorized, that

is if the State has conferred no right upon

the legislature, the legislative action con

fers no right.

As, then, law follows or at all times en

deavors to follow, the judicial conception

of right, and right according to that

conception signifies freedom to carry out

one's reasonable purposes, it results, in

sound theory, that law follows or endeavors

to follow the reasonable exercise of pur

pose — law follows and conforms to men's

business, men's pursuits. That should be

the conclusion; but fact halts on theory,

sometimes, only in appearance indeed, far

too often in reality. At first appearance

it would seem that the discrepancy was

very great, great enough almost to cause

one to question whether any such theory

has a place in the operation of law. Indeed

the law seems to be flooded with a priori

rules, rules fashioned, if not before, at least

with small regard to, the pursuits of men.

How full of such rules the law of property

appears to be ; how many there seem to be in

contract, in criminal law, in tort! Even

equity contributes to the common stock;

and the statute book and, still more, writ

ten constitutions furnish another supply.

The first glance would put aside any theory

that law follows, or follows with anything

approaching consistency, men's pursuits;

it would even seem to take from the doc

trine that law follows right itself all but a

barely theoretic notion. But first impres

sions are apt to be untrustworthy.

I want to speak now, not merely to law

yers and students of the law, but to the less

informed. I want to take the business man

and the simple tradesman into my counsel

and confidence; nay, I would fain speak to

the wayfaring man, in language which I

hope will go home to him as well as to his

more fortunate neighbor. I would con

vert the rebellious laboring man to a better
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way of thinking of his country, by show

ing him that its laws are after all much

better than he is inclined to believe, that

sound agencies are at work for better things,

that the tendency is clearly and faithfully

towards improvement. I would give him

a hopeful for a despairing view and turn his

animosity to respect and confidence. Here

is, indeed, the opportunity of the patriotic

lawyer; it is in his power to give effective

help towards saving the country from perils

more serious than any growing out of dif

ferences of political views, however great,

however fundamental, however antagonistic,

— the social perils which now darken our

skies. It is, I believe, within the power

of the legal profession to improve upon the

famous but inconsiderate Norman boast,

"Nolumus leges mutari," by a saner, safer

word of our own people, "We are content."

I am then speaking to my fellow-men

generally, as well as to those who will find

my words familiar enough — familiar enough

no doubt to be dispensed with — I am speak

ing to the uninitiated, and I shall use lan

guage which may not be so familiar to them,

and hence may be worth using; but it must

be language which they will in substance

understand.

I begin then by saying that the objection

laymen mostly raise, which in effect is that

our laws do not conform to the pursuits of

men — that they are largely a priori law, and

so are not founded upon experience — while

containing some truth, enough indeed to

give it plausibility, has not the foundation,

and especially has not the hopeless aspect,

which they give to it. It is, I am sure,

something to say and worth making clear,

that most of the rules of law which now

appear to be a priori were in their origin

adopted from .experience, for that is to

show that the aim of those who are respon

sible for these rules has been right. These

rules at first certainly followed the pursuits

of men, and hence, so far at all events, are

consistent with sound theory. A few, well-

scattered, but simple illustrations, drawn

from affairs of every-day life, will enforce

the point.

The first shall relate to property in land,

the particular subject of annoyance to my

layman neighbor. "Are not these laws of

real estate archaic?" asks my friend. Yes,

some of them are — some of the most char

acteristic, some of those in most common

operation. But if these are archaic, as they

are, they are so because they are feudal or

relate to feudalism; which is only to say

that once they had in them the life of the

time — they started out and lived for cen

turies on sound theory. And when at length

that life began to die out, and the rules to

become in effect a priori, remedies more or

less efficient, perhaps I ought to say more

or less blundering, but still well intended,

were applied until finally little was left of

the feudal idea but a shell — a lot of names

and bare survivals, which will yet be dropt

if lawyers are faithful to their calling and

legislators are properly informed. "But

there is more than that in it," replies my

friend. "Why," he asks, "should there still

be differences between real and personal

property, why for instance between the

drawing of deeds and of wills in disposing

of the two kinds of property?" As for the

broader question, it should help the inquirer

to a proper frame of mind to be assured that

legislation is gradually removing the dif

ferences — that the tendency is right, and

that therefore he may look with confidence

to a future not far off when all but the essen

tial difference between land and goods will

have disappeared. Obviously the business

must proceed with caution; to attempt at a

stroke to settle the matter might be pro

ductive of more mischief than good. And

then in regard to the particular question of

the difference between wills and deeds: in

so far as that question has not been answered

already it should be said that wills escaped

in great measure the laws of feudalism, by

having been shut out of the feudal economy.

Wills of land came into existence when the

light of feudalism had gone out ; and so the



THE GREEN BAG

courts were permitted to administer the pur

poses of the testator with a comparatively

free hand. The testator accordingly could

devise his lands absolutely without the use

of the troublesome language required in a

conveyance by deed. The deed is in origin

a feudal instrument, and is still clogged with

some of the requirements of the time of the

first King Edward; but these requirements

have long since become in great part only

a familiar formula of words, with which

everyone is acquainted and indeed satisfied.

It is, in fact, doubtful whether our deeds of

conveyance of the present day could be

improved. The historic words, "to the use"

of the grantee, so potent originally and still

of such legal significance, have a suggestion

of meaning, which if not the true one, is

sufficient to satisfy the layman. The lay

man would not strike them out.

To pass on to another case, our neighbor

balks much at certain phases of the law re

lating to the sale of chattels. The seller is

made to warrant his wares, when in point

of fact, as he declares, he has done nothing

of the sort; here, he insists, is a plain depar

ture from sound theory — the law which

makes him warrant when he did hot, either

in intention or in the natural meaning of

his words, that certainly is a priori law.

And so it seems at first perhaps even to the

lawyer. But the second thought is better,

and our friend will be helped when informed

that, artificial as the rule of warranty in

sales of personalty is, it is after all no more

than an adjustment of the balance made

necessary by one of the layman's own rules,

the rule that the buyer must take care how

he buys —caveat emptor. The last named

rule is only a legal expression of the rather

low morality of sales by salesmen, who have

in England and America generally insisted

that if they have committed no fraud in

word or act the sale is good, though the

seller knew, and knew that the buyer did

not know, of facts affecting the value of the

goods. The law has followed their lead, in

most States, and made good the bargain

notwithstanding the non-disclosure: that

is to say, the law in such cases gives no re

dress to the deceived buyer. But that is

hard: and to make things even, the law says

that the buyer may regard any statement

of fact made in the negotiation by the seller,

touching the nature or quality of the goods,

as a warranty unless he plainly refuses to

warrant. The seller had too great an advan

tage under his rule of caveat emptor; the

balance must be redressed. The situation

might have been saved by having the rule of

the sale run caveat venditor, as in the Roman

law, ancient and modern; then there would

have been no need of the judge-made war

ranty. But in that case the seller might

equally say that the law does not follow

experience; it is judge-made, a priori law.

Here then again, the case only needs proper

explanation to reconcile it practically to the

theory under consideration.

The rule of joint contract next objected

to, as being artificial, contrived in the back

of the head, is perhaps more troublesome

to explain. That does certainly appear to

be a priori dogma; lawyers themselves gen

erally so regard it. But surely, objection

able as it is, it is not so bad as men would

make it, so bad I mean in relation to sound

theory. If joint contract law appears to

be o priori dogma, it was at the outset, it

seems, only a deduction by the ordinary

process of reasoning from the prevailing

feudal rule of joint tenure. If joint tenure

was not to be severed (before statute) with

out consent of all the joint tenants, why

should joint contract, especially when the

parties were joint tenants, be treated dif

ferently? But in that case logic no doubt

was tending to part company with theory,

though probably not of purpose or even

consciously; it was only a case of applying

reasoning to the subject, wrongly, it seems

to me, for it overlooked the effect of feudal

custom, but certainly applying a familiar

process to the solution of a question.

Merchants, we are next reminded, have a

grievance with the doctrine of considera
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tion in contract, where at any rate the con

tract is in writing; a man's signature, they

say, should be binding; and eminent law

yers, like Lord Mansfield, have agreed with

them. The answer, familiar enough to

lawyers, is based on the economic idea that

something should not be required for noth

ing — that dealings import exchange of

things real and equivalent. A man may

presently give away what he will, if creditors

are not to suffer from the gift; but a man

should not bind himself to give in the future,

with the uncertainties of it. He knows

the present and may give accordingly; to

bind himself to a gift in the future might

ruin him. This reasoning is of course un

satisfactory to the merchants, on grounds

peculiar to the need of rapid transfer of

pecuniary interests. But one of the chief

grounds of objection has, one is glad to say,

been removed in the final overthrow of

Chancellor Kent's doctrine of value; a

creditor may now safely receive a negoti

able instrument from his debtor, as security

for a pre-existing debt. It is not necessary

to try to discover a consideration to sup

port the transfer; the merchants have pre

vailed. After this there can be little ground

of complaint against the rule requiring con

sideration.

The criminal law is a good field for the

layman's criticism and yields at once its

example. He sees that branch of the law

breaking down under his own eyes, in what

many laymen believe to be its failure to

reach out an arm it ought to extend; an

arm however, which long ago became with

ered in the socket.1 It cannot strike as

some would have it. Its blow was para-

1 What in effect was the injunction was in

use in England long before the chancellor appro

priated it. See Bigelow, History of Procedure, 192-

196 ; also the references in the Index of Piaciia

Anglo-Normanmca, sub voce Injunction ; Pollock

and Maitland's History of English Law, ii, 593,

594. The writs in Placita Anglo-Normannica,

105, 159, prohibiting disturbance of men exercis

ing their rights, have a familiar sound, as if of

recent events.

lyzed for the most important of purposes,

by self-imposed limitations of procedure; and

now equity, which always had been required

to keep its hands off the preserve, finds

itself compelled not merely to lend, but to

take, a hand in the business of keeping the

public peace. And yet the criminal law

has always professed to follow rights. And

the profession was until well within the last

century fairly carried out. There was no

need of the injunction; the jury answered

the purpose fairly well, even if in a some

what tardy and indirect way. And thus

the very idea of prevention was so far lost

sight of in regard to crime that it came to

be understood that criminal law could not

work except in the one way of the jury.

And parliaments and constitutions, as well

as judges, learned the negative lesson in the

same way. Now, in our day, under social

conditions unknown until within our own

memory, with social upheavals throughout

the land, breaking up communications, inter

rupting peaceful vocations, sometimes of the

most solemn kind, and threatening not

merely the peace but the very life of States,

now at last, in the opinion of those most

closely connected with peace and order, the

judges, it is found that something must be

done to replace the withered, dead hand

of the criminal law. The past, with its

stagnation, with its stifling and crushing

out of courage and manhood, is not suffi

cient for the day when men, under an im

proved but still depressing social order, begin

to assert themselves ; and the best men stand

aghast at the situation. The criminal law

of Edward the First or of Charles the Second

or of George the Third will not do for the

2oth century; that must be admitted.

Still the criminal law has always sought,

after its way, to protect men in their reason

able pursuits, and, so far as any general

policy is concerned, without attempting to

force them into this or that way of carry

ing them on, and so has professed to con

form, and hitherto practically has conformed,

to the theory in question. To-day, in times
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of social revolution, it is crying out for

means of conforming to it.

That may be true, the critic perhaps will

say; but as he thinks of the matter the

whole of the criminal law appears to him

to be arbitrary and artificial. He wants

to know why breach of trust in certain cases

is a criminal offence while breach of con

tract is not; is there any consistent distinc

tion running through the criminal law, which

saves it from the charge of being haphazard?

My friend does not object to a distinction

between compensation and punishment; he

knows that such a distinction has been well

marked from the time when, according to

a recent version of scripture, Adam and

Eve ''lost their property." The objection

is only that the distinction is not carried

out upon sound theory.

The answer must be given in broad lines.

Our friend must be informed that the crim

inal law has two tap-roots, the first public

defence, the second possession. In regard

to the first, it will only be necessary to re

mind him that in early feudal times the

chief danger to the king's government was

the turbulence of the barons; their jealousies

and enmities, accompanied as they inevi

tably were, with depredations and slaughter,

often leading to outbreak and war. Such

things must be put down, or the king him

self would be unseated; they must be put

down and the offenders punished — to take

their lands and goods would be part of the

punishment indeed, but only part. It was

of the same idea, extending with time, that

all disorder, of whatever kind, was dan

gerous to the State and must be similarly

dealt with. In the earlier times —my

friend is well informed on this point — little

if any discrimination was made between

small and great breaches of good order,

except in regard to the weight of punish

ment; but breaches of contract, among a

people not engaged in commerce, were

matters of small importance, not touching

the king's welfare; and so redress in such

cases was left to the injured parties in the

way of pecuniary compensation. And in

process of time the smaller offences against

order detached themselves from the greater

ones, as not tending to affect the State, and

they, like breaches of contract, became the

subject of compensation only, forming our

law of torts. There is surely nothing arbi

trary in this, so far as the idea of the whole

is concerned; though in regard to details

there might sometimes be ground for dif

ference of opinion. It is not necessary to

consider changes of theory in regard to the

purpose of punishment.

The other tap-root, possession, involves

some technical law; but the essential idea

of it may readily be understood by laymen.

Possession in primitive, and indeed in civi

lized times, is a conception closely akin to

ownership. We still speak, in ordinary lan

guage, of a man's possessions in the sense

of his property, that idea was very greatly

intensified in early times. My friend will

now anticipate the point — a man could not

steal what, though only for the time being,

was his own.1 Hence the distinction of

to-day between larceny and "conversion";

the man in lawful possession of another's

goods, who wrongfully converts them to his

own use, must make compensation but can

not be punished as for crime, as he might

have been had he not had lawful possession.

Hence too the distinction in former times

between larceny and embezzlement, a dis

tinction now fortunately removed by statute

— fortunately, because it is very important

that embezzlers should be dealt with with

the strong hand.

The criminal law is no doubt imperfect,

but it began and still is proceeding, as far

as it goes, on right lines, with a tendency

more and more to plant itself on sound

theory.

1 The modern way of putting it is, that larceny

begins in trespass, that is, in wrongful taking pos

session; which is the same idea. A man could and

can steal his own goods, if only they are in the

lawful possession of another — such is the potency

of the old idea of possession. See Commonwealth

v. Rourke. 10 Cush. 397, 390-
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There is another difficulty laymen often

feel, of a more general nature, which they

would perhaps call an excessive fondness

of the judges for reasoning, without due

regard to what, if taken into account, might

modify or even nullify the result. There is,

I think, good ground for this complaint.

The effect may be a true case of a priori law;

that will be so when some just custom or

practice, which might decide or materially

affect the decision of the case, has not been

considered. It is one of the boasts of our

judicial law that it is a law of reason; of

the significance and value of that fact Sir

Frederick Pollock has written eloquently in

the last of his lectures on The Expansion of

the Common Law. Sir Frederick has there

told us that this law of reason is the sub

stantial and intended equivalent of the

famous and salutary law of nature in Roman

jurisprudence. There may have been no

ground to complain, among the Romans,

that this law was sometimes expounded

without sufficient regard to actual life; I

do not know, but one may believe that the

Roman jurists generally were very prac

tical men and would not be misled into reason

ing not founded on the pursuits of men.

Be that as it may, it certainly cannot be

said that our law of reason is always ex

pounded with sufficient regard to relevant

facts. Reasoning of the judges may not

be "in the air " ; it seldom is —it is generally

legitimate reasoning on the facts upon which

it professes, to proceed. It is correct in

purpose; but the objection is that the judges

should have directed inquiry in many cases

into the habits, custom, or practice of j

men in the particular situation, and that

the inquiry properly pursued would have

brought to light facts which would have i

more or less vitiated the reasoning. This

is particularly apt to be true of branches

of law which have sprung from the custom

of merchants, such as the law of negotiable

instruments, the law of insurance, and the

law of partnership. Judges reason, in these

cases from common law doctrines of con

tract, a subject with which negotiable in

struments and insurance particularly are

much at variance; so much so, it should

seem, that judges should at once be put

upon their guard. Much a priori law has

been engrafted upon the subjects named

because of this tendency of the judges to

reason from the common law. The dan

gerous feudal and anti-mercantile doctrine

of joint contract, already referred to, has

been fastened upon commercial instruments

and partnership, as if of course, with all

the evil train of common law consequences.

In the law of insurance judges will, to refer

to a single case, reason of warranty from

warranty in the common law subject of sales,

to the confusion of the whole doctrine as

custom has it.

We must not boast too much of our law

of reason. The lesson of danger should be

plainly taught. The layman's complaint

has a good foundation; the only answer to

it is, that the judges, notwithstanding their

excessive faith in reasoning, are faithful in

intention to the theory of rights as laymen

themselves would define the term.

My friend brings forward still another

subject of grievance which he, being a lay

man, can only define, for want of requisite

technical learning, by saying that the pro

ceedings of the courts are to him unintel

ligible, and often, he is certain, work to the

defeat of justice Practice and technicality,

he says, constantly prevail over right. Put

ting the subject of complaint into one gen

eral term, his grievance is procedure. How

much ground there is for the idea that pro

cedure is out of touch with the fundamental

idea of right so frequently stated in this

paper, at least how much procedure has been

out of touch with it, every well-informed

lawyer knows full well. Time was when

lawyers and judges would not admit the

fact, or would admit it only with the answer

that the evil, such as it was, was necessary;

it was far better to ignore or endure it than

that the sacrosanct laws of procedure should

suffer violence. Was it not enough to sat
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isfy an ill-starred victim that his bad luck

had thrown light upon "color" or "absque

hoc?" The judge and the lawyer on the

other side, they at least were satisfied; while

the winning client wondered and praised

God — or the law, in doubt perhaps of the

real agent of his happiness, though certain

"'twas a famous victory." But though men

in middle life remember it, this is of the

past, and only some ancient specimen of

the order of special pleaders, outliving his

day, now " casts a longing, lingering look

behind," to the good old times.

The layman is right ; procedure has been

a prison-house for the law. Many a crippled

rule of substantive law traces its appearance

back sooner or later to some phase of pro

cedure — to set forms of action, jurisdic

tion, "niceties" of pleading. I need not

speak in detail, for my associates under

stand, and my neighbor layman would find

his thoughts — or mine — confused in the

technical language necessary to the discus

sion; enough to allude to the fact that the

common law, standing in the early and

middle period of English history for all the

ordinary internal affairs of men, was for

centuries imprisoned within the narrow walls

of some half-dozen forms of action, and that

the attempt of the counsellors of Edward

the First ' to set the prisoner free was fore

doomed to failure. The lawyers disarmed

the forlorn hope and turned it to their own

account. There were now two victims to

torment with curious and cunningly-devised

mischief.

I have already spoken of the elaboration

of an artificial system of pleading, without

the business raising so much as a suspicion

that the artificial might not be suited to

things real; of this enough, after a word

more. The artificial modes of thinking

handed down for centuries could not but

affect the legal profession even after the

change which swept away the substance of

false ideas. Medieval ideas, medieval modes

St. Westminster 2, chap. 24.

of reasoning, have not yet entirely let up

their grip. A single illustration may be use

ful even to my associates. There stands in

our own books of pleading and evidence, in

books not yet gone out of use, a rule to the

effect that words of description in an allega

tion identify the fact to be proved ; and now,

ergo, according to medieval thinking, the

proof must be exact and literal; beginning

with an artificial premise you must push

your conclusion to the utmost extent of

artificiality — it is all a matter of reason

ing and though the reasoning is in the air,

it is reasoning and must prevail. Now what

has come to pass? Suit within thirty years,

in Massachusetts, for slander; the plaintiff

alleges that the words were spoken to the

members of a certain corporation, which

identifies the mode of publication ; ergo the

plaintiff must prove that the words were

spoken before the corporation; the plaintiff

proves that they were spoken to a person

who as a matter of fact was a member of

the corporation; that will not do, and the

defendant leaves court rejoicing.1

I make but one more remark on the whole

subject. The case just put is probably an

expiring word. Only a remnant of the false

remains, a considerable remnant it may be

in some States, but still a remnant, with the

tendency of that to disappear. Would our

lay friend see sound doctrine fully asserting

itself, he may see it working as if with a

stroke at the whole fabric, in our statutes

touching procedure; if he would see it work

ing a revolution of the whole machinery

in a day, let him see what was done in

England in 1873, and my own associates

might well look into the English "Statements

of claim" as the substitute for the whole

ancient system of forms of action. The

situation is full of hope; the tendency is

plain.

There are other subjects for criticism

which are not so much in the eye of the lay-

1 Perry v. Porter, 124 Mass. 338.
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man as the foregoing; some of them may

well be brought forward in aid of any case

that may be made against the law in the

particular under consideration. I shall now

talk more to, or in the presence of, our lay

critic than with him.

The law of torts bristles with examples in

which the connection between the pursuits

of men and the law seems to be lost. Tres

pass to property is the ever-recurring in

stance, and will suffice. The subject is

founded upon what plainly looks like a

priori doctrine, to wit the requirement of

possession. To save the subject to the

common law courts, it was found necessary

as early as the loth century for the judges

to resort to fiction. A man who had the

right to take possession of a chattel was

deemed to be in possession of it; and while,

for reasons relating to the effect of disseisin,

they could not apply the fiction in full to

reality, they could say that after a man

who had been ousted of his lands had re

gained possession, he was deemed to have

been in possession all the time and only to

have suffered from the other man's daily

intrusion and carrying off the emblements.

And so here in effect the law was correct

ing itself to sound theory, though the im

mediate motive was to stay the hand of the

chancellor. The real idea still was that

law should follow the pursuits of men.

But the rule in trespass — the rule of

possession — was not originally an a priori

rule at all. In the case of lands it was in

perfect keeping with the spirit of the times .

it was indeed only a reflection of them, that

a man who had been disseised, and of course

only a full freeman could be disseised, must

regain possession before anything else-

Otherwise he would lose, in the eyes of the

feudal state, the position of a freeman; to be

a man he must be in control of a freehold.

If the person ousted was only a tenant for

years, he had no possession in law at all,

until statute came to his relief, even though

in actual enjoyment of the land. That was

feudalism in practice; that was feudalism

in law. As for chattels, that was a matter

which naturally followed the rule in regard

to land; the first impulse of a man of spirit,

that is of a freeman, was to make war on

the one who had made the invasion and

recover the booty with interest. That too

was feudalism in law, because it was feudal

ism in practice. Besides, there were reme

dies of a criminal nature suited to such

cases. It was only, then, in process of time,

upon the decline of feudalism and the appear

ance of another social order, that the rule of

possession became an a priori rule, losing

connection .with life. Then came the new

alignment of law.

Let us turn to equity. Equity has always

delighted to ''follow the law " — except when

law has gone wrong, in which case it has

been content to follow right. Equity is

indeed the most faithful example the law

affords of the theory we are considering,

because, unlike the common law, equity

could always adapt itself, and generally has-

adapted itself, to new situations as they

have arisen without resorting to the devices

which the common law has so often found

necessary to rescue itself from danger.

Equity has always been, what a sound sys

tem of law as a whole should be, flexible in

its own nature and so adjustable to chan

ging times and conditions. It supplies the

idea and almost furnishes the model of a

sound theory — almost, but not quite, for

in equity, too, fact halts somewhat on theory.

The chancellor once had criminal juris

diction of an important kind; indeed at first

one of the chief grounds of the chancellor's

jurisdiction as a judge was his power to put

a stop to crime, when in high places, beyond

what was supposed to be within the effective

reach of the common law judges. He after

wards permitted that feature of his office

to die out, as the ordinary judges found

themselves more and more equal to the busi

ness of dealing effectively with wrongdoing

by the rich and powerful. But the judges

did not find it necessary to make use of the

chancellor's weapon, the injunction; indeed.
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in this later stage of the law they could not

have done so without authority from Parlia

ment, which probably would have been re

fused if it had been asked for — the chan

cellor now would have been ready to take

care of any such suggestion. And the pow

erful, and in many cases the only effective

weapon for defeating crime fell between the

two and expired.

There is no a priori law in this impair

ment of the injunction; but it must be ad

mitted that the failure of the chancellor to

keep the injunction alive for possible needs

is a serious departure from the idea that the

law should follow and protect the reasonable

pursuits of the people. The result is, that

a great and serious cry is now going up

against what might never have been dis

puted; and the cry is so widespread and

influential that legislation is halting if not

powerless, and only the judges know what

to do. .

Constitutions and statutes are apt to con

tain real expressions of a priori doctrine,

constitutions particularly in the framing of

government. The Constitution of the United

States is of course the striking example, or

rather contains a supply of examples; one

has but to read the debates of the Conven

tion which framed it to see how much of

that famous instrument was fashioned on

a priori lines — a thing of course to some

extent unavoidable in such a case. And

how liable the courts are to add to the dif

ficulty — sometimes they are driven to it —

in construing constitutional or statutory

provisions. The word "commerce" in the

commerce clause of the Federal Constitu

tion is a striking and to the guild of insur

ance underwriters a painful example. Con

gress has power under the Constitution to

regulate commerce between the States.

"Commerce" was no doubt an unfortunate

word to use; but what the framers of the

Constitution were aiming at is made plain

enough in their debates and in the notorious

facts of the time, if not in the final lan

guage of the Constitution itself; they were

endeavoring to break down the barriers to

freedom of intercourse between the States

— business intercourse especially, of all

kinds. They however, without due caution,

used the word commerce instead of business

or some such term, and the Supreme Court

of the United States, looking at the letter

alone, could accordingly say, and did say,

that insurance was not commerce, and hence

that the States were not prohibited from

discriminating against each other in regard

to that important subject.1 And so the

business of insurance was put in fetters not

intended.

The recent codification of the law of nego

tiable instruments affords another illustra

tion. Objection has been found to details

of the statute, and for the most part, it

seems to me, justly. But a more serious

objection, I cannot but think, is that the

compilers seem to have drafted the law step

by step, without sufficient grasp of the gen

eral theory which underlies the whole of

the law merchant — a defect, it must be

admitted, in which they have, now and then,

the good company of the courts. The codi-

fiers of the statute in question appear never

to have sufficiently considered the fact that

the basis of the law was the custom of mer

chants and bankers, and that that should,

as far as possible, that is always if possible,

be considered to have been the guide of

the courts in expounding the subject, a guide

sometimes lost indeed, sometimes not looked

for, but after all the general guide. It

should have been clear that the departure

of the judges, whenever they do appear to

have lost sight of the guide, was due, not

to any real purpose to refuse a place to

custom, but to the natural tendency to apply

reasoning, that is common law reasoning,

everywhere.

Indeed, the codifiers of the statute seem

not to have taken to heart the plain inti

mation of theory given in one of the early

sections of the act itself, — the section in

Paul v. Virginia, 8 Wall. 168.
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which it is in terms provided that where

the statute fails the law merchant shall gov

ern. Losing sight of this fact, or not giving

sufficient importance to it, the codifiers could

incorporate such a piece of a priori law into

this important statute as a whole article

on acceptance of bills for honor. It will

perhaps be said that though our merchants

and bankers have never adopted the English

custom of acceptance of that sort, they

may do so, and it is desirable that they

should. That is the most that could pos

sibly be said; and that on its face is un

sound — it is the ground always taken for

a priori law. It is not for one set of men

to say what another set should do. If on

the other hand it be said that no one is

obliged to adopt -the practice, then the

answer is that the statute is an idle word.

The law relating to negotiable instruments,

of all laws, should follow business, and not

seek to direct it.

The objection here raised is not to codi

fication itself; founded on sound theory, to

wit, that it must keep close to life, and not

expect to last forever except in so far as it

may in the nature of things be permanent,

codification of some subjects may be useful

enough to justify it.

The result of this prolonged examination

of grounds for complaint is that we have

much seeming and not a little real departure

from sound theory; but even the latter

seldom if ever of purpose. Generally it has

arisen, as in the case of the loss of the injunc

tion in matters of crime, because for a long

period an arm of the law has found no occa

sion for use. It can safely be affirmed that

the law has never for any considerable

period, if at all, professed to deny that it

should be obedient to the idea that men

should be free to do whatever is reason

able. As a matter of fact, however, every

ancient — or modern — rule of law which

has been kept alive after the conditions under

which it was laid down have essentially

disappeared, has become from the time of

the change an a priori rule, and so out of

touch with sound theory. The rule may

still be workable; we have many such a case,

but we should at best tolerate rules of the

kind only till the proper time comes to

bury them decently, or turn them over to

the historian. Of this, however, later on.

How to get rid of such rules, if at all,

may not be easily seen. In the case of

some of them there is but a survival of what

is now nothing more than legal cant, and

the judges have but to give up the cant.

Why should any judge longer say that pos

session is necessary to a suit for trespass or

conversion, and then take the truth out of

his own mouth by saying that wherever it

is necessary, a possession in law, which is

no possession at all, will be considered to

exist? The way is now quite clear for any

judge with but a small amount of courage

to say that if the plaintiff shows a right

and an infringement thereof he shall recover.

This would despatch business, by cutting

off debate and delay over irrelevant ques

tions, and what is much more, it would tend

to cause the people to return to that respect

for the law which they have long and not

unnaturally been losing. They would then

understand the law. Is it not time to show

the people, upon, suitable occasions, that

their own laws are not secrets beyond the

power of all but experts to understand?

Of course there will be much which only

experts can fully comprehend, just as — for

the very same reason that — there is much

in the daily pursuits of men which only

men trained to the particular business can

comprehend; but that the people should not

be able to understand a rule of law because

of some ancient and now useless formula, —

jargon to the uninitiated, — should be as

much a reproach to those who keep up the

farce as it is a danger to the State.

I have thus far been talking with or to

laymen, the people ; not, and I wish to say

this in the plainest words, — not by the

way, assuredly not because it would sound

commonplace to lawyers; I have been talk

ing with and to laymen because of what
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my first words towards them gave a hint.

We want the people with us in this busi

ness of promoting sound doctrine; nay, we

must lean on the people if we would succeed,

I will not say in the lower duty of teach

ing law to students —my remarks would

be senseless if they did not mean some

thing quite different from that. We must

lean on the people if we would hope to

succeed in the higher duty of bringing the

law into such perfect touch with them and

their pursuits that all will be ready to say

"We are content." I would hope to succeed

still better than that, by enlisting the people

at the outset in the attempt to bring the

law, in fact as well as in theory, into prac

tical conformity with the right of every

man to carry out his reasonable purposes

in life. May we not have ground to expect

encouragement from the people if we make

it clear that we are teaching young men

a practical system of law, the law as it i s

manifested in the actual course of admin

istering justice in our day — the law as

it is, unflinchingly, with all its defects —

and then in addition that we are endeavor

ing to impress on all who will listen, in the

Law School and beyond, the importance,

as a matter of patriotism, of working to

better ends than those which the law has

yet reached — may we not, with such aims

expect encouragement as well as goodwill

from the people"'

I hope now that I have made it clear

why I have been taking laymen into coun

sel and confidence in looking into some of

their everyday relations to the law and

examining their grounds of complaint in

regard to it. If now, from this point on

I have to address myself more to the expert

and the student, it will not be because I

fear to make disclosure; it will be because

I must necessarily appeal mainly to those

more directly concerned with the adminis

tration or study of the law. Still I shall

hope that the substance of what I may

have to say will not be lost upon any one

who cares to hear me.

II

No argument or setting out of illustra

tions is needed to convince lawyers of the

tendency of the law — its general tendency

to follow the pursuits of men. To the

lawyer that is a perfectly obvious fact ; every

day's experience with him shows it; he

knows indeed fhat no system of law could

stand which denied or was even indifferent

to the idea. The only person who needs

to be convinced on that point is the dis

satisfied layman. But now I want to say,

as the very point of this paper, that it is

not enough that the general tendency of

the law is right. You may put your ship

about to port and set your sails to the favor

ing winds, you may set your helm right

but unless the needle points true and you

are vigilant and faithful to your single aim,

you will at best only drift, or tend, towards

it.

Tendency then should give way to defi-

niteness of aim, and steady, persistent en

deavor. As was said in one of the early

paragraphs of this paper, by way of a key

note to the whole subject, the law should

become what it professes and tends to be;

it should be in harmony everywhere with

the pursuits of men. Law should follow

business so long as men of business do not

invade the rights of others or interfere with

the welfare of the state. When this stage

in civilization is reached, the law will be

serving its purpose towards accomplishing

the ends of existence.

Legal education should, I think, be com

mitted to this idea. The Law Schools, and

the bar associations as well, by committing

themselves to this definite idea, may power

fully help on the consummation ; directly and

indirectly they have the power to bring it.

to pass, perhaps within a single generation,

certainly within the present century.

The definite aim should be centred in our

day. By the reasonable purposes of men

is meant the purposes of men of to-day; the

law should be an ever-living fact, a fact of
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the life of the present day. It should be

for us who now live; to-morrow it will per

chance, under change of conditions, be

another thing — it will be for our successors.

The law should be suited to him who needs

its protection whenever he may live, in accor

dance with times and the pursuits of men.

When this ideal is reached, the year 1800

will be no more to the people, so far as the

law is concerned, than the year 1700 or 1600

or 1300. All of that, so far as it fails to

shed light upon our own path, will be turned

over to the historian, or used for another

purpose than teaching our law. The his

torian of the law of yesterday will have his

place, as has the historian of other things;

he will have his place on the bench, for the

bench will always need men of broad mind

and learning; but in proportion as the ideal

is reached, the judges should find less and

less need of seeking authority in the Year

Books or in Coke or in the worthies of much

later times for their decisions. The life

of another and different age will not bind

our successors in the day of the full consum

mation. If we govern ourselves to-day by

laws laid down yesterday, it is or should be

because those laws are suited to us; they

are our own laws, not a priori laws made

for us by another set of men.

Are we then, in accordance with such a

school of ideas, to overrule the past, with

all its accumulations ? Clearly not ; we have

only to leave it alone where it fails to serve

us. The past served its purpose in its day;

why should it have a posthumous life, to

trouble men living under other conditions?

After the period of the reasonable life of a

decision not relating to constitutional or

statutory law, let the decision, as a binding

authority, die. The latent of the Year Books

died long ago; the decisions temp. Tulbot,

temp. Hardwicke, Burrows' Reports — are

these ever cited nowadays by the courts

except for history? The Revised Reports

of Sir Frederick Pollock, intended to cover

all the living judicial law of England, begin

but just before the igth century. Statutes

die — where are the judges who have had

occasion, except for history, to cite a tithe

of the statutes passed before the same igth

century? Who would venture to cite any

of our colonial laws, even down to the revo

lution, as living law? The laws peculiar

to our own day will go, because they ought

to go, the same way; the only difference,

when the new order of things comes fully

into operation, being that their day in ordi

nary cases will be shortened. Let them live

a reasonable time, that is so long as they

are really useful —-then let them die. It

will be no cause for fear to see "authority "

of the kind relaxing its hold upon the admin

istration of justice.1

All this is far from suggesting that under

the operation of a scientific method the law

hereafter will be substantially different from

what it is now. No one probably, under

peaceable conditions of the State, will have

occasion or desire to tear down the struc

ture already erected; much of it is in its

nature permanent — its interior walls gen

erally are. These, it may well be expected,

will remain substantially as they are now.

The pinch of the past is mainly due to the

building up of exterior walls; in building

outer walls, limitations are often set to the

adoption of reasonable pursuits. Even the

interior walls may not in every particular

be secure for all time. Larceny will always

be a legal wrong — probably always a pun

ishable wrong; instinct decrees it and the

law must follow. Fraud and damage will

always call for redress in compensation; in

stinct decrees and the law follows. Et sic

de aliis. But instinct itself is subject to

the legal limitation and control of reason.

Larceny is likely to remain a crime through

out the future, but the ingredients of lar

ceny and the conditions required for it as

a crime are matters of judgment and may

change with changes in men's ideas of what

should be necessary for the purpose. Fraud

1 Would there be serious ground of regret if

at last we should come to German and French

ideas of precedent?
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and damage call for compensation, but men

may differ in the future as they have differed

in the past and now differ in regard to the

ingredients of fraud. Instinct may be

counted upon; but reason, and especially

reasoning, will depend upon times and men.

And so it should be; the past, as mere author

ity, should not lay a heavy hand upon the

needs of the future. But after all, the in

terior structure of the law is likely to remain

substantially as it is to-day, in the absence

of destructive upheaval. No working of the

scientific spirit is likely to tear out the inner

walls of the law.

Legal history in any event will have a

necessary place in the study and teaching

of present law, so long as history is needed

to inform men of the meaning of any part

of the law under which they live. Illus

trations appear in the first part of this paper.

The teaching of legal history, to that end,

cannot be a negligible factor in the work

of legal instruction in our day — in the day

of the youngest of us; but the teaching of

legal history to that end — as part of a

course in the law as actually administered

in the courts of justice to-day —should stop

where it ceases to throw light on what of

the law would otherwise be unmeaning or

obscure. To teach legal history as such, to

such an end, to teach the stream simply

because it has flowed down to us, would, it

seems to me, be not merely waste — it would

be positively misleading — it would be put

ting the chase on the wrong scent. A clear

discrimination should be made between what

influences the declaration of law and what

may be useful for other purposes. As a

field related to present law, as an outlook,

the study of legal history as such —the

whole continuous stream of it — will always

be informing; to him who has the historic

sense, it will be full of interest, and for

broadening of the mind it will be of real

value. On that last footing it should always

have a place in our Law Schools; but this

is anticipating the subject of the third part

of this paper.

If then the law is to be, and to be kept,

in touch with life as it is, if it is to be the

obedient follower of the pursuits of men, it

is plain that those who are responsible for

its behavior should themselves be well in

formed touching life as it is and the affairs

of the people. This is essential if the law

is to be placed on a perfect, scientific basis.

And so of the teaching of law; that should

proceed not upon a blind adherence to and

statement of the effect of authority, at any

rate not until authority plants itself broadly

and with full purpose upon sound theory —

teaching should proceed from a competent

knowledge of life, with a view to training

men to take the right position in regard to

the true function of law. In a word a scien

tific school of law should make it one of its

paramount objects to see that sufficient

study is made of the sources whence the

law is to be declared — the sources of what

ever kind, not merely the precedents, not

merely the history of doctrine founded upon

peculiar conditions of the past, which, not

withstanding all changes, still more or less

prevails, but the direct and immediate sub-

legal sources, — business and pursuits gen

erally and the other less tangible influences

which go to make up the sum total — the

political, economic, psychological, and per

sonal influences. Influences such as these

have always played their several parts, im

portant or minor, and are likely always here

after to do so, in the declaration of law.

Ill

That the law should be brought into close

touch with life — that it should "follow

business "and the pursuits generally of the

people — and that those who are to be

chiefly responsible for sound doctrine should,

in our schools of law, be trained accordingly

— that is not all of what is meant by the

title to this paper. In a former essay ' I

endeavored to show that all special educa-

1 Not published.
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tion should be considered incomplete — that

after teaching the student the tools of his

trade, he should be taken beyond his par

ticular field into fields related to it, to the

end of broadening his mind. I am com

mitted by a firm conviction, based I hope

on sufficient observation, to the belief that

this is especially needful in legal education

— a belief shared, I am persuaded, by a

larger number of the leaders in the profes

sion of law than is commonly supposed.

It is not enough to prepare young men

for bar examinations; it is not enough to

make lawyers in the ordinary sense of mak

ing or helping to make men proficient in

the rules of law. That, taken alone, is

special and hence narrow education, how

ever wide the field of law How special

and narrow it is the world judges, too sharply

perhaps, but still with much reason. The

popular prejudice against lawyers, that they

are narrow men, capable only of taking the

" lawyer's view," could not arise of nothing.

The lawyer in public life — the place for

which he should be peculiarly fitted — is a

standing illustration with the world, and

too often a real disappointment. Thus, in

Congress lawyers directly from practice or

the bench are apt to fall short of leadership,

however successful they may be on the lower

level of debates on law or of giving technical

aid in the drafting of bills and similar busi

ness. Commanding influence there comes as

a rule only to men of broad mind and training;

lawyers of that description come to leader

ship in public life, and everywhere.

The difficulty with the rest is, not their

legal education — that should be a power

ful help — it is that they have not been

taken out of the rut and round of the prac

tice of law. There the whole brunt of

energy is expended on particular cases, on

details; of the wider outlook upon even the

whole body of the law, how much of that

is there, in the life of the average lawyer,

in the practice of the legal profession? The

difficulty began and was hardened in the

training for the bar. Had a wider educa

tion informed the student's special knowl

edge, then or afterwards — if then, it would

have been likely to continue afterwards —

the result must have been different, unless

nature or inclination committed him to nar

row ways.

We must add to our teaching of the tools

of the trade an outlook upon, and as far as

possible a knowledge of, the world that lies

just beyond the field of law. The specialist

is a dangerous man, even within his own

specialty, if he has not the broader knowl

edge of acquaintance with fields adjacent.

Men are. moreover, going more and more

from the Law School into the world, instead

of into the practice of law; and that is a

thing much to be encouraged. The fact

emphasizes the duty of the 'schools. Spe

cialization is but a first step in education, a

necessary step indeed, but only a first step ;

scientific education calls for the broaden

ing of the mind. " This winter," wrote from

Washington, last January, a distinguished

friend of mine, who has made the most of

unrivalled opportunities for observing the

drift of legal affairs, and is entitled to speak

on the subject, — "this winter here has con

vinced me that the function of the Law

School must be broadened," in the way in

dicated in both the earlier and the present

part of this paper, " if it is to perform its

office."

What the related fields are need not much

detain us. I have mentioned legal history;

I close with the suggestion that perhaps the

most important of adjacent fields are busi

ness and government on its political side.

The former should at least include trans

portation, interstate commerce, insurance,

and banking; the latter, international law,

consular affairs, colonial relations, depen

dencies, responsibility for countries under

protection against foreign aggression, and

national expansion.

It will now be proper to present a sum

mary of what, according to the views ex

pressed in this paper, should be taught in
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Law Schools willing to do their part in

promoting a scientific legal education. The

schools should teach

First, the law as we have it, that is to say

as it is actually administered in our courts

of justice;

Secondly, the nature of the defects dis

covered in the connection between the law

as it is and the theory of rights, together

with the duty of earnest, persistent endeavor

to bring about a full conformity of the law

to the actual affairs of life;

Thirdly, a substantial acquaintance with

subjects related to the law, including the

sources of the same, with a view to broad

ening the student's intelligence.

MELVILLE M. BIGELOW.

BOSTON, MASS., Sept., 1904.

TO WIT, TO WOO

A LAW PILL once a -wooing went,

With his said and aforesaid and much ado;

A Law Pill once a-wooing went,

Through a thick black wood of large extent

Where the owls their full-voiced chorus lent,

"To wit, to woo."

The Law Pill smiled with a vague unrest,

With his said and aforesaid and much ado;

The Law Pill smiled with a vague unrest.

But boldly he spoke, "Aye, hoot your best,

For I am on a merry quest,

To wit, to woo."

— Harvard Lampoon.
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YOUR AFFECTIONATE FRIEND, JOHN MARCH

BY L. C. HOWARD

ONE would scarcely expect to find much

of human interest upon the revolving

bookcase which stands at the elbow of the

busy lawyer. The Revised Statutes, the lat

est almanac and Poor's Manual do not present

a promising field to the eye of the literary

bee, and he must be not only a busy, but a

very ingenious bee, to extract from their

dry pages anything of sweetness. However,

on a certain book-case, standing between

Desty's "Manual of Practice" and a Daily

News Almanac, is a little brown book. One

cover is loose, and the book is held together

by rubber bands. A glance at the title page

shows that it was "Printed for Mathew

Walbanck and Richard Best, and are to be

sold at Grayes-Inne Gate, 1655."

When I asked for the history of this little

book, its owner said, with a reminiscent

smile:

"Oh, yes; I bought that book when I was

on my wedding trip. I found it in a little

book-store in London, near the British

Museum. I bought several books, and be

fore the clerk wrapped them up for me, the

proprietor of the shop came up and looked

them over. When he saw that book, he

said: 'I have had that little book in my

shop thirty years, and I am almost sorry to

see it go out of the shop.' "

I took the book home and spent a golden

Sunday afternoon with "March on Slander."

From its yellowed pages, with their long s's

and quaint capital W's, arose a fragrance,

which, if not the "odor of sanctity," still

seemed to convey a sense of the sweetness,

kindliness and genuineness of the long dead

author.

According to the custom of the day, the

book has an elaborate title, and the title

page gives to the mental ear the key-note

of the book, and is. in part, as follows:

"MARCH ON SLANDER.

ACTIONS FOR SLANDER:

OR

A Methodicall Collection,

under certain Grounds and Heads,

of what words are actionable in the

Law, and what not. A Treatise of

very great use and consequence to

all men, especially in these times,

wherein Actions for Slander are

more common, and doe much more

abound than in times past: And

when the malice of men so much

increases, well may their tongues

want a Directory."

It is difficult to make selections from this

book, for the entire book is both quaint

and interesting. The writer begins with an

ingenuous statement of his motives, saying:

"I do not undertake this work, with an

intent to encourage men in giving ill and

unworthy language, or to teach them a law

less Dyalect, but (as my Lord Coke speakes)

to direct and instruct them rightly to man

age that which (though but a little mem

ber) proves often the greatest good, or the

greatest evil to most men. And withall to

deterre men from words, which are but

winde, (as hee further speakes) which sub

ject men to actions, in which damages and

costs are to bee recovered."

A brief account is given of the history of

the law of libel, which incidentally shows,

by contrast, the progress which the world

has made, in the intervening quarter of a

millenary, toward perfect freedom and uni

versal charity. Who can doubt, after read

ing the following paragraph, that the great

collective soul of the world is rapidly evolv

ing toward perfection? It is true that
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when we look forward the way seems

clouded and the goal remote, but when

some echo from the past calls our reluctant

attention to the backward path we see the

heavy shadows, and realize that the distant

starting-point is lost in impenetrable dark

ness.

"In 38 years of H. 8 our Books tell us

but of five actions brought for scandalous

words; . . . And these for no trifling

words, for you shall finde that one of them

was for calling a man Heretike, another for

saying a man was perjured; and the other

three for calling of one Thiefe, all of which

are high scandalls to a man's reputation,

and most of them tennding to the loss of life

and fortunes; so that it is very true that

the Reverend Chiefe Justice observed, that

these Actions were very rare in our- old

bookes, and such as were brought were for

words of eminent slander, and of great im

portance."

The gentle author closes his heart to heart

talk with the reader by saying:

"You have heard my advise and direc

tion before, therefore I will here close this

with one word, though the tongues of men

be set on fire, I know no reason wherefore

the Law should be used as Bellowes to blow

the Coles."

The many citations found in this book

give us an idea of the methods of the em

bryo "yellow journalists" of the seven

teenth century. It is to be hoped that sub

sequent incarnations have rendered these

ancient slanderers more charitable, but their

successors are scarcely more subtle, if less

superstitious. For example, we find that:

"Hawly brought an Action upon the case

against Sydnam for these words, he is in

fected of the Robbery and Murder lately

committed, and smels of the murder, ad

judged that the words were actionable, by

reason of the word infected."

The decision in "Edwards his case" may

interest the vivacious girl whose ambition

is to earn the nickname "Witch."

"In one Edwards his case, Hill. 40 Jac. it

was said to have been three times adjudged,

that to call one Witch would bear an action,

and also that an action would lie for calling

of one Hag; but I doubt of the latter be

cause I take Hag to be a doubtfull word.

But why Witch should not bear an action,

I know no reason, being the life may be

thereby drawn in question, though I know

it hath been doubted."

We are apt to think of our ancestors as

matter of fact and perhaps stolid, but that

they possessed most vivid imaginations is

evidenced not only by their quarrels, but

by their statutes, as we see by both case

and statute referred to in the next quota

tion.

"Marshall brought an action against

Steward, for saying the Devil appears to

thee every night in the likeness of a black-

man riding upon a black Horse, and thou

conferrest with him, and whatsoever thou

dost ask he gives it thee, and that is the

reason thou hast so much money, adjudged

the words were actionable. Note Reader,

that by the Statute of 10 of King James,

cap. 21 Conjuration or Consultation with the

Divell is Felony."

In the next paragraph we find "one" who

seems to have studied diligently the art of

blackening character without rendering him

self liable. No doubt he had a large family,

and from generation to generation his de

scendants have improved upon the simple

method of their ancestor, of whom the

author says:

"One said to another, I dreamt this

night, that you stole a horse, these words

were adjudged actionable : And he said that

if these and the like words should not bear

an Action, a man might be as abusive as he

pleased, and by such subtill words as these,

always avoid an action."

The argument used in the next citation

seems — at least to the mind of the layman

— to be an application of one of those rules

which work both ways.

"To say of a man that he deserves to be

hanged; adjudged not actionable, because
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they are too generall, for that hee doth

not shew anything that hee hath done to

deserve it."

As an example of hair-splitting distinc

tions and ingenious perversions, note the

defense set forth in the following quotation :

"Benson brought an action against Mor-

ley for these words; Thou hast robbed the

Church and has stollen the Leade of the

Church. Upon not guilty pleaded it was

found for the plaintiff, and it was moved in

arrest of judgment, that the words were not

actionable, because the Church shall be in

tended the Universall Church, and the

Church Militant cannot bee robbed and so

the words are impossible: but by Popham

chiefe Justice, the action will well lie, and

so it was adjudged, because the words in

this case cannot be intended of an invisible

Church, as is objected, but of a materiall

Church, as is explained by the subsequent

words, and liast stollen the lead of the Church:

which cannot be understood of the invisible

Church."

It is cheering to find that the ancient

punster responsible for the next case met

with his deserts:

"The like Case, where one said of an Audi

tor, that he was a Frauditor, was adjudged

actionable."

The next offense is similar, still we may

hope that justice in this case was tempered

with mercy, for the provocation may have

been great:

"One said of a Councellor at Law, that

he was a Concealer of the Law, adjudged

actionable."

Then comes the decision of a most wise

judge, and one cannot but wonder whether,

in arriving at his conclusion, he was influ

enced the more by his knowledge of the

law or his knowledge of some lawyers.

"And likewise in this case it was said

by Hartley, Justice, that where one said of

a Lawyer, that hee had as much Law as a

Munkey, that these words were adjudged

not actionable, because that he hath as

much Law, & more also, than the Monkev

hath: but if he had said that he had no

more Law than a Monkey, these words

would be actionable."

The next and last quotation is interest

ing, not only because of the astonishing

error of judgment of the unworldly Parson

Prit, but because of the light it throws

upon that time-honored chronicle, "Fox's

Book of Martyrs." Apparently in those

times the imaginings of some supposedly

religious minds were, like the manners of

the day, somewhat coarse, but the story

told in this case is so absurd, and in its re

lation to Mr. Fox and his famous book, so

interesting, that it can hardly be omitted.

"The case of Parson Prit in Suffolk was

thus: In the Acts and Monuments of Mr.

Fox, there is a relation of one Greenwood

of Suffolk, who is there reported to have

perjured himself before the Bishop of Nor

wich, in the testifying against a Martyr,

in the time of Queene Mary and that after

wards by the judgment of God, as an exem

plary punishment for his great offence, his

bowels rotted out of his belly.

"And the said Parson Prit having newly

come to his benefice in Suffolk, and not well

knowing his Parishioners, preaching against

perjury, cited this story for an example of

the justice of God, and it chanced that the

same Greenwood of whom the story was

written, was in life and in the Church at

that time, and after for this slander brought

an action, to which the Defendant pleaded

not guilty, &c. and upon evidence all the

matter appeared, and by the rule of Ander

son Justice of Assize, he was acquitted,

because it did appear the defendant spoake

the words without malice, and this rule was

approved by the King's Bench in this case."

And to this day one may read in the

"Book of Martyrs" this amazing tale of

"one Greenwood," as well as many others

quite as remarkable, and perhaps as authen

tic.

The delightful tone of intimacy and good

will which pervades this book is empha

sized in the closing sentences, where the
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writer speaks as to some dear friend or

favorite cousin :

"And so I have quite finished this small

Treatise. May the Reader find as much

profit and delight in the reading of it, as

the Author had in Composing of it, such

is the urgent desire of

Your affectionate friend,

JOHN MARCH."

Although March is frequently referred to

as an authority in the leading works on

slander and libel, it is not easy to find any

thing in regard to his life in the encyclo

pedias, most of them not mentioning his

name. However, after a persistent search

a sketch of some length was found in the

Dictionary of National Biography, from

which it appears that he was called to the

bar in 1641. In August, 1649, the Coun

cil of State nominated him as one of four

Commissioners to "order affairs" in Guern

sey, and in 1652 he was sent to Scotland

by the Council, with three others, to admin

ister justice in the courts there. " In 1656,"

says the Dictionary, "he seems to have been

acting as secretary or treasurer to the Trus

tees for the sale of crown lands at Worcester

House, and died early in 1657." His widow,

Alice, on the sth of February, 1657, peti

tioned the Protector as follows:

"My truly Christian and pious husband

was delivered from a long and expensive

sickness by a pious death, and has left me

with two small children, weak and unable

to bury him decently without help. I beg

relief from your compassion, on account of

his integrity in his employment in Scotland,

and his readiness to go thither again had

not Providence prevented."

The Council immediately ordered that

twenty pounds be paid to the widow.

It would not seem probable that Alice

March was able to provide a monument to

the memory and virtues of her husband.

Perhaps his grave is unmarked, but he lives

in every sentence of this curious, kindly

and lucid book. Through its pages shines

a gracious, just and charitable soul, and

the reader feels that he has really made the

acquaintance of "his affectionate friend,

John March."

L. C. HOWARD.

CHICAGO, ILL., Dec., 1904.
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THE MAINTENANCE OF THE OPEN SHOP
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Of the Faculty of Law in Harvard University

THE greatest of conservative forces in

organized society is the law as admin

istered by the courts. Until the mass of men

have deliberately changed their theories of

society and adopted new ones in their place,

the law remains as it was. So it is as to the

rights of the trades unions to use their great

powers to force non-union men. out of the

same employment. To one who follows the

diverse currents of opinion that appear upon

the surface of present day discussion, it might

seem that the doctrine of the open shop was

in the greatest danger, if indeed the doctrine

of the closed shop was not already estab

lished. One who fears thus forgets the law,

with which is the final decision. From

ancient times our law has been the protec

tion of the freedom of the individual against

the oppression of the combination. So it

remains to-day in the midst of alarms the

steadfast exponent of the desire of the great

majority of men for the maintenance of

industrial liberty.

II

Our law against combinations goes back

beyond legal memory. A learned editor

of one of the Seiden Society's publications

(i Pleas of the Crown 125) has found a case

for us as early as the year 1225 of an action

for interference by conspiracy. The whole

report of this case of the Abbot of Lilleshall

follows. "The Abbot of Lilleshall complains

that the bailiffs of Shrewsberry do him

many injuries against his liberty, and that

they have caused proclamation to be made

in the town that none be so bold as to sell

any merchandise to the abbot or his men,

upon pain of forfeiting ten shillings, so that

Richard, the bedell of the said town, made

this proclamation by their orders. And the

bailiffs defend [i.e. deny] all of it, and

Richard likewise defends all of it, and that

he never heard such proclamation made by

any one. It is considered that he do defend

himself twelve handed, and do come on

Saturday with his law."

All through our books from the begin

ning there are cases both civil and crimi

nal upon conspiracy as a thing apart from

individual right and wrong. Probably the

leading case is Rex v. Journeymen Tailors

of Cambridge, 8 Mod. 10. One Wise and

several other journeymen tailors were in

dicted for a conspiracy amongst them

selves to raise their wages and were found

guilty upon one point. On motion in arrest

of judgment the court held: "The indict

ment, it is true, sets forth that the de

fendants refused to work under the wages

which they demanded; but although these

might be more than is directed by the statute

yet it is not for the refusing to work, but

for conspiring that they are indicted, and a

conspiracy of any kind is illegal, although

the matter about which they conspired

might have been lawful for them, or any of

them to do, if they had not conspired to

do it."

Well down into the nineteenth century,

if workmen acted in concert in any way

against their masters they were in danger

of being held conspirators both in England

and America. But this law that mere com

bination was a conspiracy regardless of what

was demanded by the employees of their

employers gradually became obsolete. Com

bination is now permitted for the further

ance of certain ends by certain means; but

it is not true to say that it is permitted for
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any purpose by any method. It is neces

sary to-day, therefore, to make many dis

tinctions before it can be determined whether

any designated plan may be attempted by

a combination by any given course of action.

Ill

This present state of the law is well shown

by a parley between judge and counsel in

the case of Re Doolittle and Another,

strikers, 23 Fed. 344 thus reported: —

"Mr. Charles C Allen. Do I understand

your Honor to say that the act of striking —

merely carrying out of the strike — was

unlawful? THE COURT (Judge BREWER).

It is not the mere stopping themselves to

gether, but it is preventing the owners of

the road from managing their own engines

and running their own cars, that is where

the wrong comes in. Anybody has a right

to quit work, but in interfering with other

persons working, and preventing the owners

of railroad trains from managing those trains

as they see fit, there is where the wrong

comes in."

A scientific application of this distinction

to a difficult state of facts is seen in Old

Dominion Steamship Company v. McKenna,

30 Fed. 48. This action was brought to.

recover $20,000 damages, alleged to have

been sustained by the plaintiff through the

unlawful action of the defendants in a strike

of longshoremen, and in their attempt to

boycott the plaintiff in its business. The

defendants styled themselves the Executive

Board of the Ocean Association of the Long

shoremen's Union. Not being in plaintiff's

employ, and without any legal justification,

so far as appeared they procured plaintiff's

workmen in New York and in southern ports

to quit work in a body until it should accede

to the defendant's demands, and pay south

ern' negroes the same wages as New York

longshoremen.

Mr. lustice Brown held that such unwar

rantable interference by these combined

defendants constituted an invasion of the

business right of the plaintiff company.

His reasoning is thoroughgoing as the fol

lowing extract will show: "Associations have

no more right to inflict injury upon others

than individuals have. All combinations

and associations designed to coerce work

men to become members, or to interfere with,

obstruct, vex, or annoy them in working,

or in obtaining work, because they are not

members, or in order to induce them to

become members, or designed to prevent

employers from making a just discrimina

tion in the rate of wages paid to the skillful

and to the unskillful; to the diligent and

to the lazy; to the efficient and to the ineffi

cient; and all associations designed to in

terfere with the perfect freedom of employers

in the proper management and control of

their lawful business, or to dictate in any

particular the terms upon which their busi

ness shall be conducted, by means of threats,

of injury or loss, by interference with their

property or traffic, or with their lawful em

ployment of other persons, or designed to

abridge any of these rights, — are pro tanto

illegal combinations or associations; and all

acts done in furtherance of such intentions

by such means, and accompanied by damage

are actionable."

By the present law then, mere striking

is not in itself wrong, and, therefore, merely

| threatening to strike is often permissible.

But on the other hand the trades union is

always put to its justification whenever a

strike is called or planned. Individuals who

interfere with the existing relations of others

must show some affirmative reason in public

policy why they should be excused; and by

the same theory whenever the operations

of a combination are proved to be subver

sive of the true interests of society, its actions

will be stopped. Even competition is only

a permission, granted when its operation

is best for established society, forbidden

when it is prejudicial to the industrial order.

Therefore there may be acts that may be

safely permitted single individuals which it

might be dangerous to allow combinations

to do.
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IV

In the ruling case in England to-day,

Quinn v. Leatham (1902) A. C. 495, we have

one of the best examples of the sort of

pressure which it must be obvious that a

trades union should be forbidden to use,

even to advance its own interests. The

plaintiff in that case was a butcher engaged

in business near Belfast. His employees

organized a union to which they refused

to admit one Dickie, a foreman; they later

demanded of the plaintiff that he dismiss

Dickie. Upon the plaintiff's refusal to do

this, the defendants representing the union

went to one Munce who bought meat of

the plaintiff and warned him that unless

he stopped buying while the trouble was

on, his own men would be called out next.

Munce at last yielded to this coercion and

notified plaintiff to send no more meat until

he settled with his men. This was the

cause of action for which damages to the

trade were claimed. The House of Lords,

notwithstanding the contrary tendencies of

Allen v. Flood (1898) A. C. i, held for the

plaintiff upon this showing.

The squarest opinion in this case is that

of Lord Lindley who handles the question

with characteristic method: "As to the

plaintiff's rights. He had the ordinary

rights of a British subject. He was at

liberty to earn his own living in his own

way, provided he did not violate some

special law prohibiting him from so doing,

and provided he did not infringe the rights

of other people. This liberty involved

liberty to deal with other persons who were

willing to deal with him. This liberty is a

right recognized by law; its correlative is

the general duty of every one not to pre

vent the free exercise of this liberty, except

so far as his own liberty of action may

justify him in so doing. But a person's

liberty or right to deal with others is nu

gatory, unless they are at liberty to deal

with him if they choose to do so. Any

interference with their liberty to deal with

him affects him. If such interference is

justifiable in point of law, he has no redress.

Again, if such interference is wrongful, the

only person who can sue in respect of it is,

as a rule, the person immediately affected

by it; another who suffers by it has usually

no redress ; the damage to him is too remote

and it would be obviously practically im

possible and highly inconvenient to give

legal redress to all who suffered from such

wrongs. But if the interference is wrong

ful and is intended to damage a third person,

and he is damaged in fact — in other words,

if he is wrongfully and intentionally struck

at through others, and is thereby damnified

—the whole aspect of the case is changed:

the wrong done to others reaches him

his rights are infringed although indirectly,

and damage to him is not remote or unfore

seen, but is the direct consequence of what

has been done. Our law, as I understand

it, is not so defective as to refuse him a

remedy by an action under such circum

stances."

The ultimate motive, even in a case so

outrageous as this, is to advance the interests

of the trades union by strengthening its

organization. But the court would not

admit this circumstance as a justification

for what was proved to have been done. And

indeed, if a trades union were permitted by

law to use the force of their organization

to overpower opposition in this way there

hardly would be any sort of boycott which

could not be so excused. Upon boycott

fortunately, the law is all one way; that

is regarded as too serious a breach of the

industrial peace to be permitted for any

purpose. One man may refuse to deal with

another man perhaps; but it does not fol

low that a body of men may concentrate

their forces upon a single man. At that

point the law steps in, as indeed it must;

for all experience shows that one man is

helpless against an organization. It does

not alter this conclusion to plead that the

union simply refuses to deal or threatens

to refuse to deal, and that it only asks of
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the employer or shopkeeper to refuse to

deal or to so threaten. The fact remains

that boycott involves so serious a breach

of the industrial peace that it cannot be

permitted for any purpose whatsoever. This

is a way in which a trades union may

not be allowed to use the force of its organ

ization, even if its purpose is to advance its

own interests.

The leading case in America upon the

point is probably Crump v. Commonwealth,

84 Va. 927 (1888). In this case the strikers

dragged the whole community into their

dispute. They published a blacklist upon

which they put the names of every hotel,

boarding house, tradesman or shopkeeper

who dealt with their former employers in

any way or who had anything to do with

the new employees. Finally matters came

to such a pass that the ringleaders were

arrested; and, being found guilty by the

jury, they appealed upon points of law to

the higher court. That court sustained the

charge that a plot like this constituted a

crime.

In dismissing the appeal Mr. Justice

Fauntleroy spoke very sharply; his conclu

sion was as follows: "It was proved that

the conspirators declared their set purpose

and persistent effort to 'crush' Baugh-

man Brothers; that the minions of the boy

cott committee dogged the firm in all their

transactions; followed their delivery wagon;

secured the names of their patrons; and

used every means short of actual physical

force, to compel them to cease dealing

with Baugnman Brothers — thereby causing

them to lose from one hundred and fifty

to two hundred customers and ten thousand

dollars of net profit. The acts alleged and

proved in this case are unlawful, and in

compatible with the prosperity, peace, and

civilization of the country; and, if they can

be perpetrated with impunity, by combi

nations of irresponsible cabals or cliques,

there will be the end of government, and of

society itself. Freedom —individual and

associated — is the boon and the boasted

policy and peculium of our country; but

it is liberty regulated by law; and the motto

of the law is: Sic utere tuo, ut alienum non

Uedas."

As our law stands, therefore, in some

instances concerted action is permitted;

while against many kinds of joint action

redress may be had. It has been seen that

simple striking is permitted in certain cases ;

a combination of laborers may, for example,

demand higher wages, and then leave in a

body if the increase is not granted. On the

other hand, it has been seen that workmen

may not bring their combined force to bear

upon third parties to induce them not to

deal with their former employer. These

are the two extremes; the present problem

of the legality of the use of pressure by

the union to force non-union men out of the

same employment lies somewhere between

these two extremes. As this is one of the

most important of modern questions, it

might be well to state the leading cases

with considerable detail, so that there may

be clear appreciation of the precise issue

involved in this present discussion of the-

right of a union to force a non-union man

out of the same employment.

In Lucke v. Assembly, 77 Md. 396 (1892)

we have a rather aggravated case of union

izing a shop. The plaintiff was a non-union

man ; he was a non-union man against

his will as it were, because the assem

bly had repeatedly refused to take him in

although he had several times applied

for membership. Later the assembly de

manded of their employers, Ro^enfeld

Brothers, that they discharge this non-union

man, Lucke. Rosenfeld Brothers could not

withstand the pressure; and they discharged

Lucke at this dictation. Lucke then sued

the assembly for damages for the loss of his

job. The decision was for the plaintiff.

Upon the final appeal Mr. Justice Roberts

gave these as the reasons: "In this case,

we think the interference of the appellee
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was in law malicious and unquestionably

wrongful. The appellant was a man of

family, a good workman, engaged in a law

ful pursuit, performing his duties in an

entirely satisfactory manner, without ob

jection in any respect, and willing and

desirous of becoming a member of the

appellee if an opportunity had been afforded

him. He was not able to obtain member

ship with the appellee, nor was he permitted

to continue his work with his employers,

who would gladly have retained him in their

service, if they could have done so without

loss or embarrassment to themselves. Can

it then be seriously questioned, that from

the evidence in this cause the appellee in

tended or expected any other or different

result from the sending of the written notice

than that which followed its reception by

Rosenfeld Brothers? The testimony in this

cause assigns no other motive, and there

is not the slightest intimation from any

source that there is any. If, therefore,

the appellee sought to bring about the dis

charge of the appellant under the circum

stances detailed in the evidence, if not

malicious it was certainly wrongful, and by

so doing it has invaded the legal rights of

the appellant for which an action properly

lies."

The most recent case in point is even more

thoroughgoing in its denunciation of these

attempts by the unions to force non-union

men out of the same employment. In Erd-

man v. Mitchell, 207 Pa. 79, there appeared

in evidence a series of labor difficulties in the

eonstruction of a building too involved to re

late here. Finally the central union showed

its hand and threatened a general strike un

less "certain men engaged on the work who

were not members of an affiliated union

should be immediately laid off. An applica

tion was made in time for an injunction

which the lower court granted and the upper

court confirmed.

Mr. Justice Dean held upon this case:

"Trades unions may cease to work for rea

sons satisfactory to their members; but if

they combine to prevent others from ob

taining work by threats of a strike, or com

bine to prevent an employer from employ

ing others by threats of a strike, they com

bine to accomplish an unlawful purpose —

a purpose as unlawful now as it ever was,

though not punishable by indictment. Such

combination is a despotic and tyrannical

violation of the indefeasible right of labor

to acquire property, which courts are bound

to restrain. It is argued that defendants,

either individually or by organization, have

the right now to peaceably persuade plain

tiffs and others not to work, and their em

ployer not to hire them. So they have. It

is further argued that they can quit work

when they choose. So they can. But

neither of these suggested cases is the one

before us. Here a strike on a large building

was declared because plaintiffs would not

join a particular society. The declared pur

pose of the strike was to cause loss of em

ployment to plaintiffs because they would

not join the Allied Building Trades, and

chose to remain faithful to their own union,

The Plumber's League."

The cases brought up for discussion in

this section are undoubtedly less extreme

than the cases under consideration in the

preceding section. It may be admitted

that in the case of unionizing, the ultimate

motive of the union is to advance its own

interests ; but so it is in boycotting. In boy

cotting the end was held not to justify the

means, and this may well enough be true of

unionizing. The principal question is, then,

whether this sort of concerted action is to be

held justifiable or not. In this respect a

difference may be urged between boycotting

and unionizing; it may be said that in boy

cotting the methods employed are indirect,

and much unnecessary damage is therefore

done to third parties; while in unionizing it

may be claimed that the methods are direct

and that there is no unnecessary damage.

But the fact remains that both in the case

of boycotting and in the case of unionizing,

we see the resistless force of numbers em
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ployed. The fear of this lies at the bottom

of all of our laws against conspiracy.

VI

At least it may be made a working hy

pothesis that in unionizing we have the legal

wrong of conspiracy. The light of the non

union man may be said to be, to have his em

ployment free from interference; the wrong

of the union may then be said to lie in such

interference by such a tortious method as

conspiracy. This view of the matter is con

sistent with the cases so far as the discus

sion has progressed; but as might be ex

pected now that we are nearing the border

land between right and wrong, there will be

found some conflict in the authorities that

bear upon this issue.

A case so extreme that almost all courts

would agree upon it is Curran v. Galen, 152

N. Y. 33. It appeared that in Rochester

there was an agreement between the Ale

Brewers' Association and the Brewery work-

ingmen's Assembly that no person not a

member of the assembly should be retained

in the employment of any member of the

association. The plaintiff got employment

in one of the breweries but declined to join

the union. The Assembly thereupon noti

fied the Association, and he was at once dis

charged. His suit against the union was

for conspiracy causing loss of employment;

and it was held that action lay.

The whole opinion of the Court of Appeals

follows: "Per Cur. The organization of the

local assembly in question by the working-

men in the breweries of the city of Rochester

may have been perfectly lawful in its gen

eral purposes and methods and may, other

wise, wield its power and influence usefully

and justly, for all that appears. It is not

for us to say, nor do we intend to intimate,

to the contrary; but so far as a purpose ap

pears from the defence set up to the com

plaint that no employé of a brewing com

pany shall be allowed to work for a longer

period than four weeks, without becoming a

member of the Workingmen's Local Assem

bly, and that a contract between the local

assembly and the Ale Brewers' Association

shall be availed of to compel the discharge

of the independent employé, it is, in effect,

a threat to keep persons from working at the

particular trade and to procure their dis

missal from employment. While it may be

true, as argued, that the contract was en

tered into, on the part of the Ale Brewers'

Association, with the object of avoiding dis

putes and conflicts with the workingmen's

organization, that feature and such an in

tention cannot aid the defence, nor legalize

a plan of compelling workingmen, not in

affiliation with the organization, to join it,

at the peril of being deprived of their em

ployment and of the means of making a

livelihood."

Plant v. Woods, 176 Mass. 492 shows one

of the latest developments in this general

problem. This was a case of a contest for

supremacy between two labor unions of the

same craft, having substantially the same

constitution and by-laws. The chief differ

ence between them was that the plaintiff

union was affiliated with a national organiza

tion having its headquarters in Lafayette,

Ind., while the defendant union was affili

ated with a similar organization having its

headquarters in Baltimore, Md. The plain

tiff union was composed of workmen who in

1897 withdrew from the defendant union.

The contest became active early in the fall

of 1898. In September of that year, the

members of the defendant union declared

"all painters not affiliated with the Balti

more headquarters to be non-union men,"

and voted to "notify the bosses" of that

declaration. This action was for an in

junction to prevent threats being made in

pursuance of this vote.

Mr Justice Hammond stated the follow

ing as the reasons of the court for confirm

ing the injunction against the defendants:

"It is to be observed that this is not a case

between the employer and employed, or, to

use a hackneyed expression, between capi

tal and labor, but between laborers all of
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the same craft, and each having the same

right as any one of the others to pursue his

calling. In this, as in every other case of

equal rights, the right of each individual is

to be exercised with due regard to the simi

lar right of all others, and the right of one

be said to end where that of another begins.

The right involved is the right to dispose of

one's labor with full freedom. This is a

legal right, and it is entitled to legal pro

tection." To all of the conclusions in this

case Mr. Justice Holmes dissented, in one

of the best known of his opinions.

These courts believe that an organized

union should not be allowed to work its

will; that it would mean disruption of the

industrial order if a union could be permitted

to dictate who should work and who should

not. As a matter of technique the argu

ment is this ; in the case of such action by a

union every member may be conceived of

as inducing every other member to cause the

breach of the existing business relation be

tween the non-union man and his employers ;

such interference requires justification, since

in itself it is prima facie a tort. As a matter

of law, then, the question whether the mem

bers of a union are liable when they demand

that their shop be unionized depends upon

whether the courts will find some basis for

justification. But public policy seems to

be the other way; and most courts seem to

be convinced that to allow unionizing would

be prejudicial to the best interests of so

ciety. The public wants the best services

that can be gotten at the lowest wages that

will be accepted. If we are to believe much

testimony that is brought forward in cur

rent discussion, unionizing means less effi

cient services and increasing wages. This,

then, is an instance for the assertion of the

general policy of the law against combination

in restraint of trade. Our general law is, of

course, opposed to schemes to control the

market in any way.

VII

There is some dissent to these prevalent

doctrines, and in order that the discussion

may be quite fair it is necessary to give this

minority view a chance to be heard. The

principal case on the other side is un

doubtedly National Protective Association

v. Cummings, 170 N. Y. 315. The facts in

this case as they were brought out at the

trial were somewhat complicated, as the

final developments in the industrial organ

ization have become so complex. The com

plainants were an association themselves, who

sued both collectively and individually; the

defendants were also an association and in

dividual members of it. The defendant as

sociation wanted to put its men in the place

of certain men at work upon certain works.

They were in a strong position to do so;

their walking delegates were members of

the board of delegates of the building trades

in New York, which had general power over

the whole building situation. The trial

court found that the walking delegate of the

older association threatened to cause a gen

eral strike against the members of the newer

association wherever he found them at work

upon the same jobs with his men.

The opinion in this case deserves respect

ful consideration, as it is by former Chief

Justice Parker. The basis of his opinion is

that any single man may quit work

alone. "The same rule applies to a body of

men who having organized for purposes

deemed beneficial to themselves, refuse to

work. Their reasons may seem inadequate

to others, but if it seems to be in their in

terests, as members of an organization to

refuse longer to work, it is their legal right

to stop. The reason may no more be de

manded, as a right, of the organization than

of an individual, but if they elect to state

the reason, their right to stop work is not

cut off because the reason seems inadequate

or selfish to the employer or to organized

society. And if the conduct of the mem

bers of an organization is legal in itself, it

does not become illegal because the organ

ization directs one of its members to state

the reason for its conduct."
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"The principles quoted above recognize the

legal right of members of an organization to

strike, that is, to cease working in a body

by prearrangement until a grievance is re

dressed, and they enumerate some things

that may be treated as the subject of a

grievance, namely, the desire to obtain

higher wages, shorter hours of labor or im

proved relations with their employers, but

this enumeration does not, I take it, purport

to cover all the grounds which will lawfully

justify members of an organization refusing 1

in a body and by pre-arrangement, to work.

The enumeration is illustrative rather than

comprehensive, for the object of such an

organization is to benefit all its members

and it is their right to strike, if need be, in

order to secure any lawful benefit to the

several members of the organization as, for

instance, to secure the re-employment of a

member they regard as having been improp

erly discharged, and to secure from an em

ployer of a member of them, employment

for other members of their organization who

may be out of employment, although the

effect will be to cause the discharge of other

employees who are not members." Three

of the seven judges dissented from this.

It may well be doubted how far this case

is authority. It really is a decision upon a

special case ; that of skilled artisans who re

fuse to work except with those who have

passed their qualifying examinations; this

may well enough be an exception. That it

is fair to distinguish the case thus is shown

by the fact that the majority do not purport

to overrule Curran v. Galen which, as may

be seen from the abstract given in a pre

ceding section, is square affirmation of the

right of non-union men in general to pro

tection from the unions. At least it may be

claimed, therefore, that New. York cannot

be counted for either side in estimating the

authority.

A case that plainly holds for the union is

Clemmett v. Watson, 14 Ind. App. 38. In

this case, again, a body of employees in a

coal mine demanded the discharge of a cer

tain man. The owners refusing, a strike

was called; whereupon the employers yielded

and the man was discharged. Again, the

suit brought by the man forced out was to

recover damages caused by the conspiracy.

The gist of Mr Justice Garvin's opinion

was this: "There is no law to compel one

man or any body of men to work for or

with another who is personally obnoxious to

them. We cannot believe it to be in ac

cordance with the spirit of our institutions

or the law of the land to say that a body of

workmen must respond in damages because

they, without malice or any evil motive,

peaceably and quietly quit work which they

are not required to continue, rather than

remain at work with one who is for any

reason unsatisfactory to them."

Whatever weight may be given to these

two decisions as authority, they represent

the view of the minority; the contrary hold

ing undoubtedly has the majority.1 It is,

therefore, the general American law that

1 The position taken in this article that the

non-union man is protected against the union is

the law of the following jurisdictions at least —

MAINE: Perkins v. Pendleton, QO Me. 166 (1897);

MARYLAND: Lucke v. Clothing Cutters Assembly,

77 Md. 396 (1893); MASSACHUSETTS: Plant v.

Woods, 176 Mass. 492 (1900): PENNSYLVANIA:

Erdman v. Mitchell, 207 Pa. 79 (1903). In the

following jurisdictions the issue is in doubt —

ENGLAND: Allen v. Food (1898) A. C. i and

Perrault v. Gauthier, 28 Can. Sup. 241 (1899), are

for the union, but Quinn v. Leatham (1901) A. C.

495 and Giblan v. National Amalgamated Union

(1903) 2 K. B. 600 are distinctly for the non

union man; NEW YORK: Curran v. Gallen, 152

N. Y. 33 (1897) and Davis Machine Company

v. Robinson, 41 Misc. 329 (1903) are for the non

union man, but National Protective Association

v. Cummings, 170 N. Y. 315 (1902) and Davis v.

United Hoisting Engineers, 28 App. Div. 396

hold for the union. In two jurisdictions at least

the law permits the union to force the non-union

man out — NEW JERSEY: Meyer v. Journeymen

Stonecutters' Association, 47 N. J. Eq. 519 (1890)

which, however is based upon the court's inter

pretation of the local trades union statutes;

INDIANA: Clemmit v. Watson, 14 Ind. App. 38

(1895), in which again the court relies upon the

repeal of the former conspiracy statutes.
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legal wrong is done by a union in procuring

the discharge of a non-union man. Even

if their motive is self-interest, to get all the

work for their own members, still most courts

hold that the union cannot be allowed to

use the force of its numbers to crush the

non-union man. The law of conspiracy

from time immemorial has protected the

single man against the attack of the com

bination. This is a modern instance for its

application. Any discussion which leaves

out the fact of conspiracy and defends the

union upon the basis of the permission given

individuals to compete as they please, misses

the real point upon which the decision turns.

To maintain free competition in general the

courts must prevent suppression of com

petition by the action of the combination.

VIII

Upon this point the majority of courts

insist, the minority urge that what is per

mitted individuals should be permitted a

combination; and that as one person in com

petition is permitted to refuse to deal witli

those who will not deal with them exclusively,

even though the ruin of a rival follows, so

a union ought to be allowed the same course

of action. But is it fair to say that con

certed action is of the same nature as sepa

rate action? Certainly, it is the usual fact

that individual competition may be met,

while combined action is overwhelming.

The truth is that the combination gives to

concerted action higher potentiality than

separate action by individuals can ever

have. Both boycotting and unionizing are

conspicuous examples of the resistless

force of numbers, and this underlying basis

of fact is explanation enough of the sub

stantial similarity of the way in which both

are treated by the courts. The law is the

same for both, holding both wrong what

ever their object, because in both instances

the courts still stand for the individual

against the combination. Until individual

ism shall cease to be the predominant theory,

the courts will continue to hold unionizing

wrong. If in time the arguments for col

lectivism, which one hears so frequently in

current discussion, shall ever command the

adherence of the great majority of men,

then the non-union man will be left to his

fate by the law, but not until then.

BRUCE WYMAN.

CAMBRIDGE, MASS., Dec., 1904.
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WILLIAM H. SEWARD AS A LAWYER

BY EUGENE L. DIDIER

AS the impression made by the Hague

disappears when the traveller looks

on Venice, so the early reputation of William

H. Seward as a lawyer was dimmed, if it

did not entirely pass away, before his later

distinction as a statesman. Yet, for almost

a quarter of a century, he occupied a high,

if not a leading position, at the bar of the

State of New York.

Most American statesmen have been law

yers in their early life, but few of them

have continued to practise their profession

after acquiring distinction in public life.

Among those who have been included in his

series of articles, Aaron Burr was the only

one who remained at the bar to the end of

his life; perhaps he would not have been the

solitary exception had he reached the goal

of his ambition, the Presidency. Seward's

latest biographer, Frederick Bancroft, says

that his vocation and life-long pursuit were

politics — that his practice of the law was

hardly more than an avocation to which

he returned at times for financial reasons.

Like Master Slender, he had no great love

for the profession in the beginning, and was

glad to exchange the smaller triumphs of the

bar for the larger field of state and national

politics. Although his heart was not in the

profession, he worked at it effectively, and

was a successful lawyer, but without enthu

siasm or much satisfaction. He says him

self, in his Autobiography, that he "prac

ticed law only for a competence, and had

no ambition for its honors, still less any

cupidity for its greater rewards."

While as yet a law student, he formed

a partnership with his preceptor, Ogden

Hoffman, who afterwards became a cele

brated criminal lawyer in New York. The

arrangement was that Seward should receive

one-third of the office business and all he

earned in the justices' courts, while Hoff

man had the counsel fees. After his ad

mission to the bar, in October, 1822, the

partnership of Hoffman and Seward was

dissolved, and the latter formed a partner

ship with Elijah Miller, at Auburn, N. Y.,

being guaranteed five hundred dollars per

annum, by the senior partner. Seward's

first client was an ex-convict, from the

Auburn prison, who entered a house to steal,

but was frightened off before he had secured

anything except a few pieces of worthless

cloth. He was arrested, and indicted for

petty larceny, for taking ' ' one quilted holder

of the value of six cents," and "one piece

of calico of the value of six cents." The

young lawyer convinced the jury that one

piece was not "calico," but white jean, and

the other was not "quilted" but sewed.

In this way, he saved his client from serv

ing another term in the Auburn peniten

tiary.

From the beginning of his practice, Seward

gained experience by trying his own cases

instead of depending upon the assistance of

older lawyers. His first year yielded him

more than the five hundred dollars guar

anteed him. He soon became known as a

safe, skilful, industrious lawyer, and busi

ness quickly came to him. His first chan

cery suit came to him in 1823, when he

had been less than a year at the bar. The

opposing counsel conducted the case so

negligently that he was ruled out of court;

the case was taken up by no less a person

than Aaron Burr, who, by making use of

his wonderful shrewdness and finesse, secured

the plaintiff's re-establishment in court.

This case was not finally determined until

1850, when Mr. Seward closed his business

with the chancery court with a decision in

his favor".
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After practising eight years, Mr. Seward

was elected to the New York legislature,

in 1830 and 1832, serving four years. In

1835 he resumed the practice of the law, with

all of his former industry, working day and

night. His business steadily increased, and,

in March of that year, he wrote : " I am now

doing a very fair business. If I continue

to attend to it, as I have done since my

return from Albany, it would be worth more

than $3,000 a year to me." He went to

work at nine o'clock every morning, but

he was interrupted by calls, messengers, let

ters, etc., and accomplished very little be

fore dinner, which was at 3.30. In those

days a country lawyer could not follow the

same regular office hours as a city attorney.

People called at all hours, and asked legal

advice, but did not expect to pay for it

unless a definite arrangement had been

made.

His four years in the New York legisla

ture, 1830-34; his position in the land office,

1836-37; and as governor of New York,

1839-43, had with the exception above noted

removed him from active practice for at

least ten years; and, when he resumed it

in the last mentioned year, he had to begin

almost at the bottom of the ladder. These

years of absence from the trial-table had

made him rusty in the law, and he was

conscious that he knew less than he did

twenty years before, and any young law

yer, fresh from his books, might have out

witted the ex-Governor. In a letter writ

ten about that time, he says: "I spend my

days in my law office: I charge reasonable

counsel fees, and they have thus far been

cheerfully paid. My earnings have been

equal to the salary (of Governor), for the

same period of time; while my expenses are

vastly diminished. I do not work hard,

and especially devote myself as counsel;

have no partner, and only one clerk. I

may earn $5,000 this year, if business con

tinues as it has begun." In August, 1845,

he noted his continued progress, and, in

December of the same year, he wrote: "For

the first time, I begin to feel, as well as to

enjoy, the dignity and ease of a counsel."

Seward made a great reputation as a jury

lawyer by his defence of four criminals

although he lost all of the cases. Two of

these were murder cases; another was the

celebrated Van Zandt case, in which an

Ohio farmer of that name was tried for the

violation of the Fugitive Slave Law; the

fourth was that of Abel F. Fitch, who, with

others, was indicted for entering into a con

spiracy to destroy the property of the Mich

igan Central Railroad, and injure its pas

sengers.

In the midst of his successful general

practice. Seward became, suddenly, as it

were by accident, a patent lawyer. The

owner of a patent for a planing machine,

heard Mr. Seward argue a case and was so

much impressed by his ability, that he in

sisted on his accepting a retainer although

he protested that he was not familiar with

that branch of the profession. Neverthe

less, he was so successful in this his first

patent case, that business of that kind

crowded upon him, and he was in great

demand, not only in New York, but in

other cities. Before he was elected to the

United States Senate, in 1849, he had ac

quired one of the largest and most lucrative

practices in the State of New York outside

the city of New York. His forensic argu

ments were clear, brilliant, interesting, and

convincing, but they! acked that close, exact

reasoning that persuaded the hearer that

there was no other side to the case except

the one on which he argued. His pleadings

were always strong, and he brought to bear

on the case everything that could be found

in the books. As a lawyer, he was a model

of industry; he studied sometimes half the

night; occasionally all night, and when his

clerks arrived at the office in the morning,

they found the floor covered with paper

containing the result of his lucubration.

EUGENE L. DIDIER.

BALTIMORE. MD.. Dec.. 1904. *
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ONE SUCCESSFUL SOLUTION OF THE PROBLEM OF THEIR MUTUAL RELATIONS

BY BENTLEY W. WARREN

OTHER American states have fre

quently accepted the action of Mas

sachusetts as a model on -which to shape

their own policy towards various problems

of government. Massachusetts is one of the

oldest and most populous of our common

wealths. Its people are democratic, pros

perous, and contented to a degree that may

well induce investigation by citizens of

other states to determine how far this

condition results from qualities peculiar to

its inhabitants, and how far from differ

ences in government, laws, and public poli

cies. The census of 1900 shows that it is

at least not due to a peculiarly homogene

ous population, nor to a great preponder

ance of native born Americans; for, while

the foreign born population of the country as

a whole was 13.7 per cent, that of Massa

chusetts was 30.2 per cent, being exceeded

only by Rhode Island and Nortli Dakota;

nor was it due to a less rapid increase of

foreign born population, since in the de

cade 1890-1900, the percentage of in

crease in Massachusetts was 28.8, as against

12.4 for the United States, and was much

greater than that of New York, Pennsyl

vania, and Illinois. Only Connecticut and

New Jersey, among the older states, and

half a dozen newly formed states, or terri

tories, in the West, showed a larger rate of

increase.

To what extent its example may be safely

followed in adopting a particular policy is,

perhaps, doubtful, unless other policies are

first carefully studied to determine how far

the apparent result is due to the selected

policy and not to the combined effect of

that and several others. Nevertheless, the

policy of Massachusetts towards public ser

vice corporations has been, so far as its

people are concerned, so successful, and has,

upon the whole, resulted in such an exten

sive and satisfactory system of public utili

ties, that a study of that policy, and a brief

outline of its development, may not be un

profitable at this time, when agitation of

the general subject is widespread and pro

nounced, and the results thus far attained

upon different lines in other states are ap

parently so little to the taste of their in

habitants.

It would be beyond the scope of a maga

zine article to attempt a discussion of this

question as regards all public utilities.

Probably, however, none affects so many

people or excites more general interest than

that of street railways. Certainly none has

been the subject of more diversity of treat

ment in different jurisdictions. It is, there

fore, proposed in this article briefly to de

scribe the Massachusetts policy towards

street railways, merely prefacing it with the

statement that the Commonwealth's treat

ment of other public services is substantially

similar, although, perhaps, in some cases

less completely developed.

The business of street railway transporta

tion in Massachusetts to-day is, speaking

broadly, that of a governmentally regulated

monopoly, conducted by private corpora

tions, under conditions of public supervision

designed to secure the highest degree of

efficiency and accommodation at the least

public expense. This attitude toward street

railways is the result of half a century of
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experience; but it is remarkable that so

little departure has been found necessary

from the broad general principles originally

adopted by the legislature, as interpreted by

the Supreme Court. The changes in detail

have been many and frequent, but the

amendment to the first charter in the very

next year to that in which it was granted,

practically established the entire legal sys

tem governing this public service.

Massachusetts is one of the few states

which has followed, or, to speak with

greater historical correctness, anticipated

the Federal theory that judges should hold

office during good behavior. The exist

ence of a Supreme Court, whose members

are secure in devoting their best years and

ripest thought to a wise, mature, and his

torically consistent solution of the problems,

and interpretation of the statutes, pre

sented to them, has been of incalculable

benefit to the community. Without this

continuity of the court, and the resulting

natural sequence of each decision with those

which have gone before, the orderly and

progressive development of a street rail

way policy, based upon the apparent anom

aly of revocable locations, and the construc

tion of many miles of track, would probably

have been impossible. To the vagaries and

shifting views of an elective judiciary, capi

talists would never have consented to en

trust the safety of their investments; and

the policy which has been found workable

here would have had few companies on

which to be tested.

The first street railway decision in Mas

sachusetts was rendered in 1860' by the

distinguished Chief Justice Shaw, who thus

stated the reason for the existence of street

railways.

"The accommodation of travellers, of all

who have occasion to use them, at certain

rates of fare, is the leading object and pub

lic benefit, for which these special modes of

using the highway are granted, and not the

1 Commonwealth v. Temple, 14 Gray 69.

profit of the proprietors. The profit to the

proprietors is a mere mode of compensating

them for their outlay of capital in providing

and keeping up this public easement."

All legislation in Massachusetts since

that decision has been aimed at realizing

the accommodation of travellers at certain

rates of fare, and a limitation of the profits

of the proprietors to a just compensation,

and nothing more, for their outlay of cap

ital.

Massachusetts differs from many of the

states not only in the tenure of its judges,

but in having no constitutional prohibition

of special legislation, and no unreasoning

dread in practice of resorting to it; in

fluenced probably by the consideration that

an unwise statute applicable to a single case

works less harm to the community than an

unwise general statute, which can be taken

advantage of in numerous instances before

its weaknesses become apparent and are

remedied.

The first street railway companies in Mas

sachusetts were both chartered by special

acts in 1853. Each charter assumed, and

the courts have held, that the construction

of the proposed railway created no new ser

vitude for which any land owner was en

titled to damages; and neither recognized

any special rights of abutters on streets in

which the railway was to be built, beyond

requiring that they should be given notice

of the proposed locations, and an opportu

nity to state their objections. The cities,

within which the franchise was to be ex

ercised, were given, in their corporate capa

city, slight participation. This was limited

to a condition that the charter should not

become operative in any city unless ac

cepted by the city council and to a power

of purchase upon terms provided in the

statutes. These provisions, and that re

quiring notice to abutters, as distinguished

from a general public notice before locating

the railway, were repeated in a few subse

quent charters only, and then entirely dis

appeared. The power to fix the precise lo
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cation of the proposed railway in each city

was delegated to its mayor and aldermen.

In the following year, before either rail

way had been constructed, both charters

were amended by providing that at any

time after one year from the opening for

use of the tracks in any street, the mayor

and alderman of any city might determine

that so much of the track as was located

within the limits of that city should be dis

continued, and that thereupon the location

should be deemed to be revoked and the

tracks should be removed by the company,

and at its expense. This provision consti

tutes the distinguishing feature of street

railway tenure in Massachusetts, as com

pared with that in nearly every other state

or country. It was inserted, either ex

pressly or by reference to a later general

statute to the same effect, in every subse

quent street railway charter. Its impor

tance cannot be over-estimated. It makes

of the street railway in effect a tenant dur

ing good behavior. As stated by Mr.

Justice Colt in the only case in which this

provision ' was directly considered by the

Supreme Court:

"The franchise which the plaintiffs took

under their charter is by the laws of the

Commonwealth thus limited and qualified.

Their right to the use of the streets is not

for all purposes exclusive, and must be ex

ercised in common with the rights of other

travellers, and a just regard to public con

venience; and this end is attempted to be

secured by giving to the officers of cities

and towns, as the most fit tribunal for that

purpose, the powers above enumerated, to

be exercised as in their judgment the weight

of the public convenience in the use of the

streets may require."

During several years after 1853, except for

a few unimportant provisions of general ap

plication, no attempt was made to enact a

general street railway law. The rights of

1 Medford & Charlestown R. R. Co. v. Somer-

ville, in Mass. 232.

each company were fixed in the special

statute constituting its charter. In 1864,

the first general street railway law was

passed. It contained forty-five sections, and

provided for many details of capitalization,

construction, and operation. Nine years

later this general law was revised and re-

enacted in a statute of sixty sections.

Under both acts, however, it was still neces

sary to apply to the legislature for a charter

to organize a street railway corporation, and

it was not until 1874 that provision was

made for the organization of such companies

under general laws without recourse to the

legislature itself for the charter.

From their introduction until the year

1887, and whether organized under special

charters or under the provisions of the gen

eral law, the legislature, with regard to the

location, construction, and operation, "ad

hered" in the language of Mr. Justice Hoar,

"with great uniformity to the policy which

was adopted from the outset, of making

these corporations subject in a great degree

to the direction and control of the board

of aldermen of the cities, and the selectmen

of the towns, in which their franchise is to

be exercised."

As the law stood in 1887, these local au

thorities could grant, alter or revoke loca

tions, could order the use of tracks to be

temporarily discontinued, could make regu

lations as to the removal of snow and ice

from the tracks, as to the rate of speed, as

to the mode of using the tracks, as to the

use of the tracks of one company by the

horses and cars of another company, and as

to the motive power to be used. In none

of these respects was the action of the local

authorities subject to any revision, except

in the single case of a disagreement be

tween the local authorities of two munici

palities as to the necessity for the use of the

tracks of one company, located in both

places, by the cars of another company. In

this one instance the decision of the question

was left to the Board of Railroad Commis

sioners.
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While it had been the policy thus to

leave to the local authorities the determi

nation of so many questions affecting street

railways, the Supreme Court had considered

and settled the capacity in which the local

authorities exercised this control. This

principle, quite as important as the provi

sion that street railway locations could be

revoked, was first stated by Chief Justice

Shaw in the case already referred to.1

"In the first place, all public easements,

all accommodations intended for the com

mon and general benefit, whatever may be

their nature and character, are under the

control and regulation of the legislature, ex

ercising the sovereign power of the State

either by general law or special enactment.

It may be done by a charter or special act

of incorporation, as in case of a bridge over

broad navigable waters; or, where the ne

cessity for its exercise is of frequent recur

rence, it may be by the delegation of power

to special tribunals, or municipal govern

ments, by general laws."

In a case decided in 1865 * the proposition

was amplified and re-stated by Chief Justice

Bigelow, in discussing the character in

which the local authorities acted in this

exercise of control over street railways.

"So far as they are intrusted with any

power in relation to the location and con

struction of the road, and other matters

connected with its use, these duties are

specifically enumerated and defined, and

they are to be performed by them, not as

officers acting for or representing the city,

but as a body of men on whom certain

duties of a ministerial or quasi judicial na

ture are by law devolved. These duties have

no necessary or essential connection with

those which they are called on to perform

in their official capacity, as a branch of the

city government. They might have been

imposed as well on any other body of men,

if the legislature had seen fit, although it

So-

1 Commonwealth v. Temple, 14 Gray 6p.

' Cambridge v. Cambridge R. R. Co., 10 Allen

was doubtless wise as a matter of conve

nience and expediency that they should be

performed by those who, in their official

connection with the city, would be more

likely to discharge them without difficulty

and to the advantage of the public."

Mr. Justice Hoar in the case of Union

Railway v. Cambridge * added after the

sentence, already quoted, about the policy

of making street railway companies subject

to the control of local authorities, this defi

nition of its nature : —

"This control is given to these municipal

officers, not as representing a conflicting in

terest, but as independent bodies, charged

with the duty of protecting the rights and

promoting the convenience of the whole

public."

These cases, however, established no new

doctrine, but merely applied to street rail

ways the principle already settled by the

decision in Vinal v. Dorchester,4 long before

street railways had been thought of, regard

ing certain powers of aldermen and select

men over railroads.

Two significant facts appear as a result of

legislation and judicial decisions affecting

street railways and their legal relation to

the public down to 1887. These were, first,

that the corporations owning and operating

railways had received and enjoyed no

vested rights whatever in the highways,

and, second, that no relation, contractual

or otherwise, had been established between

these corporations and the cities or towns

in which the railways were operated. The

only legal relation existing was one between

the Commonwealth itself and the street

railway corporations and the only authority

over them was that of the legislature, repre

senting the Commonwealth, acting either

directly, through general laws, or indirectly,

through boards of aldermen and selectmen,

to whom it had delegated certain of its

powers. These facts must be borne con

8 Union Railway v. Cambridge, n Allen 287,

at 292.

4 7 Gray 421.
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stantly in mind, for they are of great im

portance in considering the development of

the system since 1887 when the introduc

tion of electricity as a motive power, and

the great multiplication of companies and

increase in street railway mileage began.

That year ended the period of construc

tion of street railways to be operated by

horses. The use of electricity as a motive

power began the following year ; and within

a few years had everywhere superseded the

use of horses on existing railways.

At the same time the legislature began to

abandon the employment of purely local

bodies like aldermen and selectmen as its

agents in the exercise of authority in the field

of street railway construction and operation.

Some years previously the legislature had

established the Board of Railroad Commis

sioners. A brief description of the purpose,

functions, and character of this board will

explain its prominence in street railway

matters since 1887. The original design was

to create, somewhat on the lines of the

recently established Bureau of Corporations

at Washington, an advisory commission to

obtain full and intelligible reports covering

the results of the operation, the financial

transactions, and the physical condition of

the railroads in the state, and to transmit

to the legislature each year the information

obtained, with suggestions and recommenda

tions of legislation. Unlike the purpose in

creating such commissions in many other

states, the Massachusetts commission was

intended to be little more than advisory,

and, except in some minor details, was

given no absolute authority. This original

design has been generally followed during

the thirty-two years of the board's exist

ence. Even to-day, after a continuous ex

tension of its jurisdiction, a careful exami

nation of its functions shows that its powers

are chiefly in the nature of a veto. There

is little action which it can order a corpora

tion to take, but the number of corporate

acts forbidden, unless its approval has been

obtained, covers a wide range of subjects.

With the exception of a few years, during

which, under carefully limited restrictions,

this board could compel reductions in street

railway fares, and this exception no longer

prevails, its only power with respect to both

passenger and freight rates has been to hear

complaints in specific instances, and to make

recommendations of changes in cases deemed

by it desirable and just. All such recom

mendations must be included in its annual

report to the legislature. So fair has been

its action, however, that the writer recalls

but one instance in which a corporation has

refused to follow such a recommendation.

In that particular case the legislature, after

considering the report and recommendation,

authorized the board by a special statute

absolutely to establish the new rates.

The commission is made up of three

members, and a position upon it is regarded

as a high honor; of the five lawyers who

have acted as its chairman, one had re

signed from the bench of the Superior

Court, the great trial court of the Com

monwealth, and another had declined ap

pointment as a justice of the same court.

All five have been men of high personal

character and of undoubted professional at

tainments. In the two other members of

the board, it has been customary- to seek a

representative business man, conversant

with the effects of transportation on general

business, and a practical railroad man, fa

miliar with the problems of railroad opera

tion. During all its history there has never

been even a hint that any action of the

board was influenced by corrupt or im

proper motives.

To this board, in the evolution of the

street railway policy since 1887, has been

transferred, either absolutely or indirectly,

the greater part of that authority formerly

delegated by the legislature to boards of

aldermen and selectmen.

The legislative action by which the au

thority of boards of aldermen and select

men has been either entirely superseded or

else rendered ineffectual without the ap
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proval of some other tribunal, may be more

conveniently examined under the two heads

of that affecting construction, and that af

fecting operation, of street railways. The

two processes, however, have been, in fact,

contemporaneous .

By a special statute in 1887, authorizing

the consolidation of all companies running

cars into the city of Boston,1 the legislature

provided that no location, and no altera

tion or revocation of a location, of the

tracks of a street railway company in Bos

ton, Cambridge or Brookline, should be

valid until approved by the Board of Rail

road Commissioners. In 1888, it was pro

vided that no company should run its cars

over, or use the tracks of, another company,

unless the authority to do so had been ap

proved by the Board of Railroad Commis

sioners. In 1895 followed the enactment

that no street railway track should be con

structed at grade across a steam railroad

track without the consent of the Board of

Railroad Commissioners, or, at the election

of the company wishing to construct the

railway, of a special commission to be ap

pointed by the Superior Court on petition

of the company. In 1897, the grant by

local authorities of the right to lay tracks

in state highways, which in recent years

have been greatly extended and now in

clude 448 miles of important highway, was

rendered useless without the approval of the

Massachusetts Highway Commission.

In the same year, a special committee

was appointed by the governor to consider

the relation between street railway com

panies and the municipalities within the

limits of which the railways were operated.

Based upon the report of this committee,

the legislature of 1898 passed an act * ma

terially amending the provisions of existing

law. The most important change, affecting

the location of street railways, extended to

1 These companies owned about one half of the

470 miles of street railway track then operated in

Massachusetts.

1 Acts, 1898, chapter 378.

the whole State that feature of the special

law already in force in Boston, Cambridge

and Brookline, that no revocation of a

street railway location should be valid with

out the approval of the Board of Railroad

Commissioners. Although this general act

of 1898 did not require such approval to

the grant of a location by aldermen or se

lectmen in every case, it provided that a

location in any street should not be valid

unless so approved, if ten in number, or a

majority in value, of the owners of real

estate abutting on the street, filed with the

railroad commissioners a protest against

the proposed location. The act also au

thorized the commission to grant an original

location in a city, or town, without regard

to the. action of the aldermen or selectmen,

when the location seemed to the commis

sion necessary to connect existing locations

in neighboring places.

About ten years ago, the legislature es

tablished a Metropolitan Park Commission,

with authority to lay out and establish an

extensive system of parks and connecting

parkways or boulevards for the metropoli

tan district embracing Boston and a large

number of the flourishing cities and towns

within a radius of about ten miles. The

Attorney-General having decided that the

local boards of aldermen and selectmen

could not grant street railway locations in

these parks, or in the parkways leading to

or connecting them, the legislature gave to

the Metropolitan Park Commission exclusive

authority to grant such locations.

In 1901, after a decision of the Supreme

Court that street railways, with the consent

of only the local authorities, might be con

structed and operated upon private land

outside the limits of public ways, the legis

lature at once prohibited such construction

or operation without the approval of the

railroad commissioners, and gave to them

exclusive jurisdiction as to the details of

the construction and operation. Two years

later, when the legislature authorized street

railway companies to acquire land by emi
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nent domain, for certain limited purposes

the approval of the railroad commissioners

was made a condition precedent to the ex

ercise of the power.

The provision in the street railway act

of 1898, for a protest by abutters against a

street railway location, was construed by

the railroad commissioners to authorize

them to refuse their approval of the loca

tion only when an equally available loca

tion might be secured, and not when their

refusal to approve might practically compel

the abandonment of an entire proposed rail

way, to which the objectionable location

was indispensable. This narrow construc

tion caused much dissatisfaction, but its

effect was not long felt, for in 1902 the legis

lature extended to the whole state, after

fifteen years' experience of its operation and

effect in Boston, the provision that no lo

cation, and no extension or alteration of a

location, granted by a board of aldermen or

selectmen should be valid until the Board

of Railroad Commissioners certified that it

was consistent with the public interests.

This statute finally rounded out the state's

policy relative to street railway locations,

and where fifteen years before a board of

aldermen or selectmen could grant a loca

tion, extend it, alter it, or absolutely revoke

it, in its own discretion, its action has now,

in each of these respects, been rendered

only initial or preliminary to that of the

State Board of Railroad Commissioners, and

possesses validity only as the State Board

shall certify its approval. In passing upon

a particular location the railroad commis

sioners consider not only the general ques

tion of the necessity for the proposed street

railway, but also whether the conditions

and restrictions imposed by the local board

are consistent with the general laws of the

Commonwealth and with the interests of

the whole public.

The various changes, however, have not

affected the legal situation of street railway

companies. The legal security of their lo

cations in the streets is no greater than be

fore. Practically, no doubt, their owners

feel more confident of securing just treat

ment from the action of one conservative

and permanent board, than could be hoped

for from many different and unrelated local

boards, possessing no necessary familiarity

with general transportation problems, and

usually selected only for their fitness to

deal with administrative questions of purely

local interest.

There is still to be considered the develop

ment by which the control over the opera

tion of street railways has been placed in

the hands of State officials. The legisla

ture, in 1891, gave to the railroad commis

sioners alone the power to order additional

accommodations for the travelling public.

In 1895 they were given exclusive jurisdic

tion of the subjects of providing street cars

with suitable fenders, and of the method of

suitably heating the cars during the winter

months. By subsequent statutes the duty

of the board to regularly inspect the rail

roads of the Commonwealth and their

method of operation, was extended to in

clude street railways; companies were re

quired to equip their cars with such brakes

and emergency tools as the board might

order; and a prohibition was placed upon

opening any street railway for public use

until the commissioners should certify that

all laws relative to its construction had

been complied with, and that it appeared

to be in a safe condition for operation. In

1903 the former permissive authority of

boards of aldermen and selectmen to regu

late the speed of cars and the mode of use

of the tracks of street railway companies

was made mandatory, and the law was

further amended so that all such regula-

:ions of the local officers were subject to

;he approval, revision or alteration of the

railroad commissioners

The treatment of the question of fares is

a subject by itself, but its importance, and

;he fact that it illustrates the same tendency

oward exclusive state control, will excuse

a brief reference to it. The. legislature
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itself, in the early charters, frequently in

serted some maximum limitation of fares.

These original limitations, however, were so

far in excess of anything now charged as to

be no longer material. Often, also, alder

men and selectmen endeavored, as a condi

tion in locating a railway, to prescribe its

fares. These attempts, though unauthor

ized, were indirectly recognized in some of

the early general legislation. The first gen

eral act provided that the mayor and alder

men of a city, or selectmen of a town,

might apply to the Supreme Court for the

appointment of a special commission to re

vise street railway fares. The report of the

commission, when confirmed by the court,

was final and conclusive for one year, but

the commission could not raise fares be

yond the rate fixed by agreement between

the local authorities and a company, as a

condition of location, nor so reduce them as

to deprive the company of a minimum

profit of to per cent upon the actual cost of

its railway property. The duties of these

special commissions were transferred to the

railroad commission, after its creation, but

its action was subject to the same limita

tions. In the Street Railway Act of 1898,'

both limitations upon their power were re

pealed, and there was substituted the single

provision that fares should not be reduced

below the average rate charged for similar

service of other companies operated under

substantially similar conditions.

In 1901 all absolute power to regulate

street railway fares was, at the suggestion

of the railroad commissioners themselves,

taken away, and street railway fares were

made subject to the provisions which had

always prevailed regarding railroad fares:

that the board should hear complaints and

make recommendations, the authority to

enforce the recommendations remaining in

the legislature. In a very recent case J the

Supreme Court held that this recommenda-

1 Acts, 1898, chapter 578, section 23.

* Keefe v. Lexington & Boston St. Ry. Co.,

185 Mass. 183.

tory power of the railroad commissioners is

exclusive, and that attempted conditions to

fix rates of fare in grants of location by

boards of aldermen or selectmen are invalid

and of no effect.

The old statute forbidding the special

commissioners, and afterwards the railroad

commissioners, to raise fares above the rate

fixed by agreement as a condition of loca

tion or otherwise, refers specifically to agree

ments between the company, on the one

hand, and the mayor and aldermen of a

city or the selectmen of a town on the

other hand. It in no way recognizes an

agreement between a company and a muni

cipality in its corporate capacity, or between

a company and the local authorities as rep

resenting the municipality. This statutory

reference did not, therefore, in any way

conflict with, but rather confirmed the

principle laid down in Cambridge v. Cam

bridge Railroad Company.1

Any statement of the Massachusetts policy

regarding public service corporations, and

particularly regarding street railway com

panies, would be incomplete without a word

as to its features governing capitalization.

It is at this point and in the regulation of

this important matter that the State has

successfully sought to limit the profits of

those providing the service to a just com

pensation. The earliest street railway char

ters prohibited the issue of any share for a

less sum, to be actually paid in, than the

par value of the shares. Subsequent special

charters contained the same provision, which

was re-enacted in the general law of 1864.

The further restriction was then added that

the payment must be in cash, and that the

directors should be personally liable for all

debts until they filed a sworn certificate of

the full cash payment of the company's

capital. These provisions are still in force.

The first general act authorizing an in

crease of capital stock, and the first general

act authorizing the issue of mortgage bonds,

* io Allen 50.
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by a street railway company, required the

approval of the railroad commissioners to

the increase of stock or issue of bonds, and

an investigation by them of the physical and

financial condition of the company. Un

less such investigation indicated that the

value of the company's property, exclusive

of the value of its franchise or good-will,

was equal to the amount of its liabilities,

the approval could not be obtained. The

practice, under these statutes, to ascertain

such value, has been to require an expert

independent appraisal of the physical prop

erty of a company seeking authority to

issue either additional stock or mortgage

bonds.

Prior to the passage of these two statutes,

neither stock nor bonds could be issued

except by authority of a special statute,

and such special legislative authorizations

were occasionally made after these general

statutes had rendered them unnecessary.

Unless a special act so required, an issue of

securities under its provisions was not sub

ject to the railroad commissioners' super

vision. In 1894 the legislature enacted a

series of statutes, usually called the Anti-

Stock Watering Acts. These Acts pro

hibited the issue of any stock or bonds,

whether the issue was authorized by special

statutes or under general laws, without the

approval of the railroad commissioners,

and only to such amounts as they might

from time to time vote to be necessary.

They further provided that when stock was

issued it should be first offered to the stock

holders at its market price, as determined

by the railroad commissioners, and if not

taken by the stockholders, should be sold at

public auction, but in either case, at not

less than the par value. At the present

time, the total capital stock and indebted

ness of the Massachusetts street railways is

nearly $110,000,000, of which $70,000,000

has been issued under the highly restrictive

provisions of the Anti-Stock Watering stat

utes. Of the $40,000,000 issued before the

passage of those acts, one-half was issued

under the requirements for an appraisal of

the physical property of the companies and

for an authorization by the board. That

these laws governing capitalization have

been effectual is sufficiently shown by the

United States census bulletin of 1902.

That gives the average amount of stock

and bonds per mile of street railway track

in the whole country as $96,287, and the

average in Massachusetts as only $39,067.

Other states containing American cities of

the first importance show these average

amounts of stock and bonds per mile: Cali

fornia, $90,166; District of Columbia, $165,-

608; Illinois, $135.507: Louisiana, $113,313;

Maryland, $156,142; Missouri, $152,206;

New Jersey, $148,155; New York, $177,532;

Ohio, $71,805; Pennsylvania, $103,267. The

significance, to the public, of these figures

is that the corporations must pay interest

on so much of the capitalization as repre

sents debt, and will strive to pay dividends

upon that part of it representing capital

stock, and that the Supreme Court of the

United States may hold that they are en

titled to earn dividends upon all their cap

ital stock before they can be compelled to

either reduce their rates for the service ren

dered, or substantially to improve the char

acter of that service.

That Massachusetts has more miles of

street railway than any other state except

New York, shows that the revocability of

locations has not unduly checked enter

prise. Indeed, rather the reverse has been

true. Until the power of local authorities

to grant locations was restricted, many use

less and unprofitable lines were built. Even

with their carefully restricted capital, the

street railway companies in 1903 paid to

their stockholders in dividends only twice

as much as they paid to the State in taxes;

and several of the more recently organized

companies have become financially embar

rassed.

Could there be a greater contrast than

that between the system in Massachusetts,

and those which have been adopted or de
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veloped in other jurisdictions? In Massa

chusetts every location is subject to revoca

tion, and every mile of track in the public

highways may be ordered up at the expense

of its owner, if certain designated officers

think such action necessary in the public

interest. Capitalization and indebtedness

are limited by the independent judgment of

expert public officials to the actual physical

cost of the properties provided for conduct

ing the public service. Every avenue to

speculative profits and stock watering, in

its many forms, is closed, and an investor

may hope at best for only a very moderate

return upon his actual cash investment.

The hands of the government are tied neither

by the existence of perpetual franchises in

the streets, nor by the almost equally trou

blesome franchises for fixed terms under

which the public is at the mercy of the

company until the expiration of the term

contracts, when a new bargain must be

made. Massachusetts is free from the ne

cessity for such bargains, in the negotiation

for which the municipal authorities, if hon

est, feebly endeavor to foresee and provide

for the changing conditions likely to arise

during the twenty or more years to follow

the date of the new contract; and, if they

are dishonest, sell the property of the pub

lic, but themselves retain the consideration.

Whether it is too late to apply the Mas

sachusetts system in other states, and

whether their legal conditions and the tem

per of their people would render a gradual

change to this system, as the term franchises

expire, inexpedient or impossible, are ques

tions which it would be presumptuous in

one at a distance to attempt to answer.

Undoubtedly such a change would be

feared by the managers of corporations in

those states, where a strong feeling of an

tagonism has grown up, either as a legiti

mate result of a mistaken system, or be

cause of inherent differences in the attitude

of the public toward corporations. If the

change could be properly and safely effected,

however, other states might be congratu

lated, as Massachusetts certainly is to be,

upon having adopted a policy which has

resulted in making of those who conduct

its public services, real public servants.

BENTLEY W. WARREN.

BOSTON, MASS., Dec., 1904.

*
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DEAN MELVILLE M. BIGELOW, whose "por

trait is our frontispiece and whose essay on

the teaching of law is a feature of this issue,

may be claimed as the product of all parts of

our country as well as of England. He was

born and educated in Michigan, graduating

from the University of Michigan in 1866, and

began practise in Memphis, where his first

essays as a text writer were made. He has

received the degree of Ph.D. from Harvard,

and of LL.D. from Northwestern University.

Though he has long served as non-resident

lecturer at the Law School of the University of

Michigan and has lectured at other schools, it

is with the School of Law of Boston University

that he has been most closely identified. He

was a member of the faculty from its founda

tion and in 1902 was made its Dean. As the

author of works of authority on estoppel, torts,

bills and notes, wills, and the history of pro

cedure, he is even better known to the profes

sion. Some of these were written during his

residence in England, where he enjoyed the ac

quaintance of the leading scholars and jurists

of the time, and he relates that it was a phrase

of Lord Bowen's in a conversation shortly

after the famous decision of Mogul Steamship

Co. v. McGregor, that "the law should follow

business" that inspired the doctrines embodied

in our leading article. His long experience as

a teacher and his acknowledged rank as a

scholar will make his leadership especially

welcome to those who are disposed to criti

cise as too academic the methods of instruc

tion favored in some of our most famous

schools of law.

It is always difficult to secure contributions

from lawyers in active practise, but we are

fortunate in presenting in this issue an article

of especial interest to all counsel for public
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service companies by

Mr. Bentley W. War

ren of Boston. Mr.

Warren's interest in

the broader questions

of state policy has been

shown by his work

on the Massachusetts

Civil Service Commis

sion and his intimate

professionalconnection

with the recent great

street railway develop

ment of Massachusetts

entitles him to speak with authority. The

growth of suburban electric lines is now press

ing for solution in other parts of the • country

the problems that have already been dealt with

in the more thickly settled sections of New

England, and the conclusions drawn from

local experience have therefore an application

that should give them the widest interest.

Professor Wyman, who contributes to this

number, is already well

known to readers of

the GREEN BAG by his

articles on the prob

lems presented by the

combinations of labor

and of capital. Upon

this general subject of

the law governing the

Industrial System, he

has given several

courses of lectures in

recent years both in

the Summer Quarter

of the new Law School

of the University of Chicago, and for the

department of Economics of Harvard Uni

versity. His course in the Harvard Law>

School on Public Service Corporations is closely

connected with this line of work. Upon both

of these related subjects he has edited books

of selected cases.
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EVENTS of the past month of national im

portance have had also a special interest from

a legal standpoint. Chief among these are the

recommendations in the President's message

relating to national regulation of railroad

rates and insurance companies, and the bill

already introduced in Congress providing for

circuit courts of commerce. The constitu

tional questions involved and the possible

changes in practise implied will at once com

mand the thoughtful consideration of the bar.

The hearing before the Privy Council of Eng

land in the Greene-Gaynor extradition pro

ceeding, which will doubtless be decided by

the time this is printed, presents subject for

interesting discussion. The decision of the

New York Court of Appeals in the "Transfer

cases" apparently establishes a startling pre

cedent if we may believe the early reports

which state that they purport to overrule the

Legislature on other than constitutional

grounds. The opening of many state legisla

tures recalls the perennial problem of hasty

and ill-considered legislation that seems in

evitable under present political conditions,

and the opportunity afforded to men trained

in the law to perform a valuable public ser

vice in detecting and preventing these costly

errors. Finally, the inauguration of Governor

Folk of Missouri, the reward for his services

in uncovering by skillful and persistent cross-

examination and consummate handling of

men, the sources of corruption in a great mu

nicipality, should afford inspiration to every

patient and fearless attorney. We are glad

to announce that all of these topics will be

discussed in our next number by authors

qualified to speak with authority.

CURRENT LEGAL ARTICLES

THE magazines of the month have been

characterized by the publication of many in

teresting and important addresses, most of

which were delivered before the Congress of

Arts and Sciences at St. Louis in September.

They deal with a wide range of topics, from

problems of policy of bench and bar to dis

cussions of ancient legal history and from in

ternational law to equitable conversion. • Per

haps the most striking of the first mentioned,

both from the prominence of its author and

the bearing of his personal experience on

the topic discussed, is the commencement ad

dress of Hon. Elihu Root at the Yale Law

School, entitled "Some Duties of American

Lawyers to American Law," which is pub

lished in the Yale Law Journal for December

(Vol. xiv., p. 63). It opens as follows: —

"In this country of common opportunity

for exceptional success, no career opens so

many and such varied pathways to great use

fulness and to fame and fortune as does that

of the lawyer. The conditions precedent to

a lawyer's success are severe. He must ac

quire sound learning; he must be trained to

clear thinking and to simple 'and direct ex

pression; he must be both intellectually and

morally honest, and he must have the quality

of loyalty to every cause in which he enlists.

He should have the tact which comes from

real sympathy with his fellow-men, and he

will be far better for the saving grace of sense

of humor, which brings with it sense of pro

portion and good judgment."

"The lawyer who exercises these qualities

is certain of professional emoluments greater

than those received by the members of any

other profession, old or new. But he is cer

tain of far more than this. As he goes on in

life, a multitude of personal relations grow up

between him and his clients. Some of these

clients are strong and able, and with them

the relation is of mutual respect and helpful

ness. Others are weak and dependent, and

to them he furnishes not merely learning, but

support and strength of character and moral

fiber. The feeling of all is characterized by

confidence and trust. The growth of his own

character responds to the requirements of this

esteem. In time other people come to feel

and to adopt to a great degree the opinion

and attitude of the clients who know him best.

And so he rounds out his career in possession

of that priceless solace of age — the respect
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and affection of the community which makes

up his world."

"In all these relations the lawyer can, if

he will, exercise a powerful influence over the

thought and sentiment of his community."

"All these opportunities carry correlative

obligations."

"The lawyer's profession demands of him

something more than the ordinary public ser

vice of citizenship. He has a duty to the

law. In the cause of peace and order and

human rights against all injustice and wrong,

he is the advocate of all men, present and to

come."

"It is of little consequence that any par

ticular law fails of effect for want of public

assent, except that each instance of disregard

of law tends to weaken respect for law in

general. But the same inexorable rule applies

to the fundamental principles which underlie

systems of law. If they come to be without

the genuine assent of the people to their jus

tice and expediency, they also will fail of

effect; a system founded upon them will fail,

and a general structural and institutional

change will take place."

"The path of departure from true principles

always proceeds by gradual and unobtrusive

divergence. There are comparatively few who

appreciate the value and importance of a rule,

as distinguished from justice in a particular

case. The great rules of right established in

our constitutions were of impersonal and im

partial origin."

"They can be maintained only by a people

who believe in them." "To preserve and fos

ter such a living faith of the people in the

supreme value of the great impersonal rules

of right which underlie our system of law, is

the highest and ever-present duty of the

American lawyer."

The rules which constitute such a body of

law, however, change from age to age with

changing conditions.

"Wrong constantly assumes new forms and

adopts new methods, and the spirit of the

law must answer with new expression and

remedy. The law always tends to become

fossilized; procedure always tends to become

technical and complicated; eternal vigilance

and ever recurring reform are the price of

efficiency. The obligation to lead in these,

rests first upon the lawyer."

"We find a class of rules," however, "which

it is essential to preserve inviolate."

"These provisions seldom themselves de

clare the principles to which they are de

signed to give effect. They secure to the

individual citizen certain specified statutory

rights, the reason for which is not always ap

parent on the surface; and it frequently hap

pens in individual cases that the assertion of

these specified rights appears to the public to

be technical and contrary to the justice of

the case. Yet unless rules of law securing

these specified rights are maintained inviolate,

the general principles which we profess are

not practically available for the protection of

any citizen."

It is the duty and privilege of the lawyer

to promote an appreciation of the reasons for

these rules.

"There is one general characteristic of our

system of government which is essential and

which it is the special duty of lawyers to

guard with care — that is, the observance of

limitations of official power. This observance

can be secured only by keeping alive in the

public mind a sense of its vital importance."

"The more frequently men who hold great

power in office are permitted to override the

limitations imposed by law upon their powers,

the more difficult it becomes to question any

thing they do, and the people, each one weak

in himself and unable to cope with powerful

officers who regard any questioning of their

acts as an affront, gradually lose the habit of

holding such officers accountable, and ulti

mately practically surrender the right to hold

them accountable." "No one is so well fitted

as the lawyer to ascertain the true limits of

official authority, and no one can do so much

as he to form public opinion regarding this

class of questions, upon the lines not of par

tisan political advantage, but of independent

and impartial judgment."

A PERIL to oui judiciary from political

preferment for judges, is the subject of a

timely article by Hon. Robert McMurdy in

the November Albany Law Journal (vol. xvi,

p. 335) entitled "Judges as Candidates."
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"We may safely start," he says, "with the

proposition that the great body of the people

believe that the legislative and executive

branches of our governments are under the in

fluence of aggregated wealth. There is left

but a single branch of the government free

from this suspicion. Fortunately the judi

ciary has, with rare exceptions, enjoyed the con

fidence of the people in this country, but it

does not follow that it always will have this

confidence, nor indeed will it be entirely free

from the influence referred to. The people are

not deprived of their rights in a day. They

sometimes have them restored in short order,

but they are always taken away by degrees.

Nor will the suspicion or belief that the judi

ciary is under the influence of the capitalistic

class be a sudden realization, but rather a

gradual dawning, and it behooves a patriotic

people not only to see that its judiciary is

kept free from the dominating influence of

any class, but that the presence of such a con

dition be not suspected."

Alter calling attention to the feeling already

existing in some cities against the police courts,

and the dissatisfaction in others with the sys

tem of elective judiciary, he suggests the dan

ger that the allurements of power could not

be withstood by some and that in consequence

all would be under suspicion.

"It is far better for the public good that no

candidate for an administrative or legislative

office should be taken from the judicial branch

of the government than that now and then

some brilliant public servant should be hon

ored."

The importance of this is emphasized by the

increase in litigation involving great vested

interests. The author concludes that:

"Whether by constitutional amendment, as

suggested by Justice Brewer, or by an en

lightened public sentiment, it would seem to

be well to establish the principle wherever we

can, that no judge shall be a candidate for

any but a judicial office during the term for

which he is elected, whether or not he resigns

before the term is ended. This would insure

a judiciary largely removed from the influ

ence of the party managers. It would keep

off the bench men who are politically ambi

tious, merely. It would tend to more evenly

balance_the_scales^of justice. And it would

be a large factor in insuring the confidence of

the people not only in our judiciary but in our

judicial system.

THE views of Mr. Justice Brewer referred to

in the last article, though expressed some time

since, may be appropriately summarized in

this connection, especially since they have been

recently reprinted in the Chicago Law Journal.

The public always awaits with interest his

utterances, and the article in The Independent

(Vol. Ivii., p. 311) on "Organized Wealth and

the Judiciary" deserves more than passing at

tention. Though instances of even the sus

picion of the direct use of money are singu

larly few, "it must," he says, "be conceded

that there are good citizens who are appre

hensive that the same insidious influence which

corporations sometimes exercise over legisla

tors is also exerted over judges. We all know

that electing one to judicial office does not

change his character or increase his wisdom.

Election is not a work of moral reformation,

and the judge is substantially the same man

after as before it. True, there is quite a

common feeling that a judge is possessed of

superior wisdom."

"Still he is the same man that he was

before election, and if then susceptible to im

proper influences, is in danger of yielding to

like influences after his elevation. There is,

however, not only in the incumbent, but in

the community, a high regard for the judicial

office; and in the selection of judges there is

always a looking to the character of the man,

almost, as one might say, an instinct, which

chooses an honorable lawyer for the place."

"It must also be remembered that a high-

minded man on his elevation to office, even a

judicial office, does not change his previously

settled political convictions."

"So it is not strange, but, on the other

hand, is to be expected that, if a political

question is presented, his prior convictions

will largely influence his decision."

"There are two things which tend to min

imize the possible effect of all outside influ

ence, including therein the influence of cor

porate wealth and power. One is the indispo

sition of the American people to transfer one

from judicial to political life. It is encourag
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ing that this disposition is growing. I firmly

believe in its wisdom, and should not regret

even constitutional amendments forbidding

any such transfer."

"The second is the permanence of judicial

life." "There are some who consider this long

tenure of judicial office as a sort of anachro

nism in republican institutions ; but the surest

guaranty of the permanence of republican in

stitutions is the stability of judicial office.

"Coming closer to the specific question, it

is urged that corporations by their wealth

and power are potent in conventions and

with executives, and thus have large, if not

controlling, influence in the nomination or ap

pointment of judges; that naturally they

will seek to put in judicial position those

friendly, and that thus gradually they will

secure a dominance over judicial decisions,

making them in harmony with their interests.

It is well to look a matter like this squarely

in the face and consider both the possibilities

and dangers. It will be perceived that the

question does not imply the gross form of

pecuniary corruption, but only the insidious

influence of accumulated wealth and power.

It is useless to try to laugh the suggestion

down as though it were outside the range of

possibilities. But is there good foundation

for the suspicion?

"The considerations already noticed are

against it. They tend to place judges be

yond the range of outside influence. Let me

also notice other matters which may relieve

the fears of many. Corporations generally

complain that the administration of the law

in the courts is unfavorable to them. There

is, in fact, whether well or ill founded, a pop

ular prejudice against corporations, and that

prejudice finds expression in the verdicts of

juries, which, in doubtful matters, usually

favor the individual and punish the corpora

tion. But so far as the individual and the

corporation have conflicting interests, the ad

ministration of the law cannot favor each.

If one is favored, the other is injured. When

each complains, may it not well be because

there is in fact no favoritism?"

The restraint of public sentiment and the

publicity of the press are helpful. Managers

of corporations, moreover, are not consciously

public enemies. All their interests are in the

wellbeing of the republic. The great bulk of

litigation is not between corporation and in

dividuals, but between different corporations,

and their safety lies in the integrity of judges.

"But, after all, the surest guaranty is the

growing earnestness of the demand for higher

integrity in all official life. No one can com

pare generation with generation without being

conscious of a wonderful improvement. A

few centuries ago a judicial decision meant

favoritism. Still later it meant corruption,

and the great Lord Bacon could only plead

the custom of the times in extenuation of his

misconduct. All that has passed away, and

now judicial corruption is a thing almost un

known. Nor is official integrity confined to

judicial life. How very rare are the instances

of failure ! Think for one moment of the hun

dreds of thousands in the employ of this gov

ernment and only here and there does one

prove false to his trust. We hear through

the papers of every such instance and are

sometimes alarmed thereby, but we seldom

think of the hundreds of thousands of those

who are true and of whom no mention is

made. More and more is integrity in officia

life the rule. And it is the rule because of

the increasing integrity in personal life. Of

ficials will never be better than the people for

whom they act, and as personal integrity pre

vails, so more and more will it become the

characteristic of all official, and especially of

all judicial, life."

AN interesting discussion of "The Office of

Expert Witness," by Professor M. J. Wade of

the Iowa State University, appears in The Law

Register of Nov. 23d and Nov. 3oth, (vol. 24, pp.

926 and 942), in which he deprecates the in-

discriminating abuse of experts and urges an in

telligent effort to correct acknowledged abuses.

He lays a foundation for this reform by a plain

statement of the importance of such wit

nesses to a proper trial of difficult cases, and of

the errors into which experts are prone to

fall. In the first place their disagreements are

no evidence of want of integrity. They are

subject to the same limitations as lay wit

nesses, "And after a man has sat for years in a

court-room, and has heard in nearly every

trial lay witnesses, whose integrity is unques

tioned, directly contradict each other as to
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plain facts observed by them, he develops a

feeling of charity for those who, in the field of

inference and surmise, occasionally run counter

to their brothers."

Their real faults are thus summarized :

" First. Many experts do not have a true

conception of the office of a witness. Too

many of them assume that they are employed'

to support or oppose a certain proposition in

a case. They first find out what the party

desires to have established, and they then

proceed with untiring zeal to find authorities

and reasons for supporting them in their po

sition. Through the constant nursing of their

theory, their judgment of things becomes

warped; they develop a healthy prejudice

against all opposition, whether of men or of

books; and they get upon the witness stand

with their mental plane narrowed and their

vision obscured, while their pride resents any

imputation of falsehood or error. Such a man,

injsuch a mental state, is not fit to be a wit

ness. He does not go upon the stand to assert

the truth because it is the truth, but because

it sustains his view of what the truth ought to

be. He goes upon the stand pledged to an

uncompromising and unyielding position, which

must be sustained at all hazards."

It is admitted that lawyers are not without

fault in encouraging and developing this trait,

but the excuse of their professional duty to

their client is urged.

The second fault of the expert is said to be

his failure to appreciate his duty to carry con

viction to the jury and speak a language they

can understand and not dignify trifles with

ponderous titles.

He concludes as follows:

' ' The reforms in expert evidence must begin

with the experts themselves. The principal

difficulties are beyond remedy by legislative

enactment. These reforms will come only

when the expert knows and feels deeply the

important position which he occupies while in

the witness chair. They will come only when

the 'expert understands that his first duty is

to convey truth to the mind of court or jury,

and when he appreciates the fact that no mat

ter what he may know, and no matter what he

may say, his full duty is not done until what

he knows and what he says reaches the mind

of the judge or the jury. Evidence which

does not have some convincing force upon the

mind is of no value, and evidence, no matter

how truthfully uttered, which obscures the

truth and leads the mind to wrong conclu

sions, is little better than perjury."

THE problem presented by our multiplicity

of decisions and the inevitable approach of

codification is the subject of one of the most

striking papers of the month entitled "The

Doctrine of Stare Decisis," by Edward B.

Whitney, prepared for the Congress of Arts

and Sciences and published in the December

Michigan Law Review (Vol. iii., p. 89).

"It is a familiar fact," he says, "that in

every English-speaking community the body

of the law is divided into two portions: first,

the so-called judgemade law, which is to be

found in records and reports of the decisions

and sayings of judicial officers; and second,

the statute law, which consists of enactments

by Parliaments, Congresses or Legislatures,

together with executive regulations and muni

cipal ordinances adopted under powers law

fully delegated by legislative authority. Ac

cording to the theory of English jurispru

dence, the so-called judgemade law was not

made by the judges at all, but existed, al

though not written, as the ancient and gen

eral custom of the English-speaking people,

and in the shape of ethical rules which they

had tacitly recognized and adopted; but the

authoritative evidence of such a custom was

the decision of a court, and by the doctrine of

stare decisis such a decision when once made

became conclusive evidence — conclusive

within the territorial jurisdiction of the court

until overruled by some higher tribunal —

conclusively establishing the existence of some

rule which thereafter could not be changed

except by legislative enactment.

"This judgemade law has been called by its

admirers the perfection of human reason; and

theoretically there is no other method equally

efficacious of finding out what is the true

rule of law applicable to any given state of

things."

"From the necessary limitations of the hu

man mind, no legal reasoning can be regarded

as having passed the final test until it has

been subjected to the practical analysis of an

actual litigation."
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The disappearance of the doctrine he re

gards as an inevitable result of human prog

ress through the increase of business and the

enormous multiplication of precedents.

"The argument and decision of any still

unsettled question, or question claimed to be

unsettled , thus involves an enormously greater

expenditure of time at four different points —

in the preliminary preparation by counsel, in

the oral argument, in the court's subsequent

examination of the previous authorities pre

liminary to the decision, and in their discus

sion (when, as often, they are discussed) in

the opinion which is subsequently formulated,

so as to serve as future evidence of the law.

NTow, on the contrary, instead of expending

more time, all parties expend less." "Few if

any of the Federal appellate courts, or similar

courts in any of the larger States, can at the

present time secure that assistance from coun

sel, allow that time for oral argument, go

through that subsequent examination of the

authorities, discuss and analyze the general

principles of law, public policy, and ethics with

that thoroughness, or observe that care in

formulating the arguments approved and the

decision reached, which are theoretically in

cidental to the development of judgemade

law."

A tendency to disregard decisions as au

thority and seek relief in text writers is be

lieved to be apparent. Some suggestion of

remedies are considered but codification is de

clared to be "the one and only remedy that

has ever been suggested which amounts to

more than the mildest palliative, and which

has received substantial support from any in

fluential section of the profession and the

public."

"The main real obstacle to codification in

America is undoubtedly the experience which

we have had of codification in particular, and

of statutory law in general, in the past."

These, however, are declared to be avoid

able evils, the main difficulty being to secure

the right man to do the work. The author

believes "that codification will be accom

plished within the lifetime of men who are al

ready admitted to the practice of the legal

profession ; and I believe that either it will be

accompanied by the avowed abolition of the

doctrine of stare decisis and substitution of the

Continental method of treatment of judicial

decisions, or else it will be accompanied by

some such legislative sifting of the reports as

I have outlined by way of suggestion; but I

do not believe that it will be done until the

present system has become so overloaded that

the American bar with substantial unanimity

will decide that almost any kind of codifica

tion would be an improvement."

A STRIKING confirmation of Mr. Whitney's

theory of the logical succession of codification

to judicial precedents is afforded by an ex

amination of Roman legal history from the

point of view of an English lawyer. Professor

Munroe Smith's address before the Congress

of Arts and Sciences on ' ' Problems of Roman

Legal History" is published in the December

number of the Columbia Law Reineui (Vol. iv.,

p. 523). His comparison of the legal develop

ment of Roman law with that of England

furnishes striking and instructive analogies

showing the broad similarity of social develop

ment rather than direct borrowing. He finds

these analogies in politics and government,

but more especially in the judicial system.

He refutes the theory that Roman law was in

its origin a codification, and shows that it was

developed by judicial opinions. The Roman

jurists, though not at first public officials like

our judges, were impartial experts rendering

opinions on points of law without pay at the

request of litigants to enable the indices who

were laymen like our juries to decide cases.

The jurists were the product of natural selec

tion like the ancient "law-speakers" of the

Germans, who were the ancestors of our

judges. Under the Empire, the Roman jur

ists were selected by the state.

"Roman praetorian law and English equity

are in so far analogous as they both repre

sent what the Romans called ins honorarium

— 'official law.' In both cases the new law

was produced by governmental agencies which

were not exclusively nor indeed primarily ju

dicial — agencies which set themselves above

the previously existing law, and not merely

supplemented it but overrode it."

"It was by the iteration of the same rule

in successive prastorian edicts (edicto irala-

licia) that the Roman official law was built

up. It was by the observance of precedents
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and the development of a settled practice

that English equity came to be a regular part

of the English law.

"There was, however, one important his

torical difference, between the two movements.

The development of the Roman praetorian law

not only made Roman law more equitable,

but it also introduced into that law the com

mercial customs of the Mediterranean — cus

toms which apparently date back in part to

the Babylonian Empire. A similar reception

of European commercial law took place in

England, but here it came later, after the

development of equity and chiefly through the

action of the common law courts. In both

cases, however, as Goldschmidt has pointed

out, commercial law was not brought in as a

distinct and separate system, as in the modern

continental European states; the English law

was commercialized by decisions of the com

mon law courts, largely rendered in the

eighteenth century, just as the Roman law

had been commercialized by the praetorian

edict in the'second and first centuries B.C."

Under the Empire the courts were brought

into substantially the same form as those of

the civil law to-day. The use of juries ceased

and codification began.

"This change, however, was not the result

of a progressive evolution; it was a symptom

of degeneration. Judicial decisions ceased to

be regarded because jurisprudence had sunk

to so low an ebb that the decisions were not

worth regarding."

The author closes with a plea for this

method of comparative study.

"Furnished with a knowledge of the Ro

man law and of its development, the English

investigator will more accurately gauge by

comparison the excellencies and the defects of

the English law. He may not find that the

Roman law is more scientific — a statement

which I take to mean that its broader gener

alizations are thought to be more correct —

but he will certainly find that the Roman law

is more artistic. The sense of relation, of

proportion, of harmony, which the Greeks

possessed and which they utilized in shaping

matter into forms of beauty, the Romans pos

sessed also, but the material in which they

wrought was the whole social life of man.

There was profound self-knowledge in the say

ing of the Roman jurist that jurisprudence

was 'the art of life.' The comparative stu

dent will find also that while the English law

has developed in certain directions further

than the Roman, the Roman law in certain

other respects had attained sixteen hundred

or even two thousand years ago a develop

ment which seems to go beyond ours."

"Best of all, the comparative student will

learn to distinguish between that which is

peculiar and therefore accidental in both sys

tems and that which is common to both and

therefore presumably universal. It has long

been the hope of some of the greatest modern

jurists, both in English-speaking countries and

in Europe, that by strictly inductive study it

may be possible to discover a real instead of

an imaginary natural law. The corresponding

hope of the legal historians, that it will in

time be possible to formulate the great laws

that govern legal development, is not, I be

lieve, an idle dream; and I am sure that the

minute comparative study of Roman and

Anglo-American legal developments will carry

us further towards such a goal than any other

possible comparison."

THE theory of the fundamental similarity

of the Roman and the English systems of

law, at like stages of civilization, which is the

inspiration of Professor Smith's article, is also

suggested by an essay on "Law in the Louisi

ana Purchase" in the Yale Law Journal for

December (Vol. xiv., p. 77) by William Wirt

Howe. It is mainly an historical summary

beginning with the extension of the "custom

of Paris" by royal edicts in the charters of

early explorers and settlers, and then taking

up the establishment under Spanish dominion

of the codes based on the Siete Partidas.

These two sources were at bottom alike, since

based on the Roman system. Then came the

control of the United States, which respected,

however, existing municipal law.

"But Louisiana did not become in all re

spects a civil law state. She has a composite

system. In criminal matters as we have seen,

she has adopted the theories of the common

law. In commercial matters, having no code

of commerce, her supreme court has long ago

held that the law merchant of England and

the other states of the Union should be for
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lowed. Having no code of evidence, but hav

ing juries both in criminal, and often in civil

cases, the same court has said that it will fol

low the general rules of evidence prevailing in

the other states of our country, so far as not

modified by some special statute. It will,

therefore, be seen that the system is quite

eclectic. So far as general provisions in re

gard to persons, property, and obligations are

concerned, Louisiana may be called a civil law

state. But in other important departments

of jurisprudence, as pointed out above, she is

largely indebted to English and American

law."

The rest of the Purchase since hardly ex

plored by the French and Spaniards was oc

cupied by settlers from common law states,

who brought and adopted their own system.

The differences between the two systems are,

however, less than they seem, and tend to

diminish in the process of modern revisions.

The law of Louisiana is not our only modern

bond of sympathy between the Common and

the Civil Law. The Civil Code of Porto Rico

is analyzed in the first section of an article by

Joseph H. Drake in the Michigan Law Review

for December (Vol. iii., p. 108) entitled "The

Old Roman Law and a Modern American

Code." It is largely occupied with a discus

sion of the historical development of the

method of classification in the Spanish Code,

followed by an examination of the variations

from earlier standards that appear in this

newest product. It is interesting to note that,

owing to the scant consideration received by

corporations in the Spanish Civil Code, the

New Jersey corporation law has been adopted

with a few variations.

A summary of the historical work of the

month would be incomplete without reference

to a learned exposition of "The Medieval

Law of Intestacy," contributed by Professor

Charles Gross to the November number of the

Harvard Law Review (vol. xviii., p. 120), in

which he says:

"Much obscurity overhangs the English law

of intestacy before the thirteenth century

Blackstone, adopting the opinion of Coke, says

that 'by the old law the king was entitled to

seize upon his [the intestate's] goods, as the

parens patriae and general trustee of the king

dom.' On the other hand, Selden and Pollock

and Maitland deny that this was ever a pre

rogative of the crown."

" The evidence at our disposal indicates that

according to the older law of England the per

sonal property of the intestate was forfeited

to the feudal lord." This proposition is sup

ported by many citations from ancient rolls

and charters.

" While there are indications of a struggle of

the feudal lords to obtain or maintain their

right to confiscate the chattels of intestates

— a struggle which lasted from the time of

Cnut to the time of Edward I., and of which

we still find reminiscences in the records of

the fourteenth century, — the main object of

this paper has been to call attention to the

fact that throughout the thirteenth century

many boroughs were purchasing from their

lords a favor or privilege which, according to

Bracton, was the right of every free man. In

the very decade when Bracton was asserting

that the lord shall not meddle with the in

testate's goods, the lords were selling a burgh-

al franchise which implied that they had the

right to seize such goods. The importance of

personal property in boroughs, which was due

to the predominance of mercantile over agri

cultural interests, would naturally make both

the lords and the burgesses inclined eagerly to

assert their claims against the pretensions of

the prelates. The old law of intestacy, as set

forth by Glanvill, pressed more heavily upon

the tradesmen, whose wealth was made up

mainly of chattels, than upon rural free

holders and villeins. It is not strange, there

fore, that the town law since the thirteenth

century strove to reject the pretensions of

both lords and prelates, and to establish the

rule that the chattels of the intestate should

go to his kinsmen, who would, however, be

expected to devote a portion of his property

to pious works for the atonement of his sins

and the benefit of his soul."

"Is there a Federal Police Power" is the

title of an article of more modern interest by

Paul Fuller in the December Columbia Law

Review (Vol. iv., p. 559).

"The police power is," he says, "the power

of the people for self-protection, the protec
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tion of the whole against any of its number,

and its exercise is of necessity confided to the

government — the State into which the people

have organized themselves. The same reason

ing would seem to indicate that when various

peoples have formed themselves into States

possessing the powers indicated, and then for

the general purposes of a common intercourse

and union, have organized these States into a

federal union on the basis of a constitution

which enumerates the powers to be exercised

by the federal government, this inherent and

plenary power to control the lives, liberty,

and property of the citizens within the vari

ous States does not pass to such general gov

ernment unless specifically enumerated. Es

pecially must this be so when we find as the

basis of such a union the constitutional

provision."

"Manifestly no such power as is defined

and sustained in these cases, is in terms

vested in the federal government by the Con

stitution. If such power can be lawfully ex

ercised by the Congress of the United States.

it must be under the doctrine of implied pow

ers, to be inferred from the necessity which

arises for its use, in order effectually to carry

out other express powers, such as the power

over the mails, post offices and post roads,

or the power to regulate commerce among the

States or with foreign countries."

A comprehensive discussion of the cases is

finally summed up as follows: —

"There seems, on the whole, to have been

some difficulty in the establishment of a rule

as to the exercise of Federal Police Power,

and as to the measure in which such exercise

supersedes the police power of the State; the

pendulum has oscillated between two extremes

and like a self-registering instrument, has left

various indications of the prevailing senti

ments of the moment; perhaps in this gentle

swaying of the instrument lies our security

against too rigid a construction of the re

spective rights and obligations of citizen and

State, and central authority; however that

may be, my function in this paper will end

by an indication of some of the variations

which the instrument has registered, leaving

the reader to determine whether its action

shows any marked trend in one direction, or

the happy faculty of meeting the exigencies of

the times as these manifest themselves in the

universal expression of the popular will and

the national needs.

"i. All that was within local circumscrip

tion was in the power of the State. Its in

ternal regulations or police power was reserved

intact.

"2. This power was left intact only as ap

plied to matters concerning solely the deni

zens of a State and was extinct as to the

exercise of any legislative function that could

reach intercourse with other States or with

foreign ports.

"3. All police powers, even over means of

inter-communication with other States or with

foreign ports remained within the province of

the State, until Congress saw fit to exercise

over the same domain the powers vested in it

by the Constitution.

"4. The police powers of the State might be

exercised upon subjects kindred to interstate

or foreign commerce, so long as they were

not a direct interference with such com

merce; incidental interference with some of

the agencies of commerce, was not an as

sumption of powers reserved to Congress.

"5. Even when Congress has not made any

regulations with reference to the subjects con

fided to it, the States may not exercise any

dominion over such subjects, even in the use

of police powers for its internal government,

as the silence of Congress must be taken as an

indication that no regulations are to be made

with reference to the subject.

"6. The police powers of the State are

therefore extinct so far as their exercise bears

upon any of the subjects entrusted to Con

gress by the Constitution, notably upon any

inter-communication between the States or

with foreign parts.

"7. In the execution of the powers over

commerce and over the mails, Congress may

enact laws which regulate internal affairs of

States that are in any way dependent upon or

connected with communication with the ex

terior; such as the introduction into the State

of any articles of food, drugs, etc., the control

of navigable waters, the protection of health

by quarantine laws, etc."

A NEW corporation law which is said to be

proving attractive to promoters is discussed
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in an article on "Corporations in the District

of Columbia," by Fred. Dennett in the Wash

ington Law Reporter of November 25th (vol.

xxxii, p. 758), considering the right of a cor

poration organized under the Code when sued

in a state court to remove to a Federal Court.

A citizen of the District has no such right. Is

the corporation a citizen of the District?

Since corporate existence can be created only

by a sovereign power through its legislative

body, "if there exists no sovereign power in

the District of Columbia acting through a

legislative body to create, there can be no citi

zenship of the corporations under discussion."

The author contends that "Congress cannot

bestow the power on the District." The

right of a territory to create a corporation is

bestowed under the authority "to invest a

territory with general legislative powers."

"The clause of the constitution giving this

constructive authority is much more general

in its terms than that which provides for the

control of the seat of government, and which

lodges exclusive authority thereover in the

Congress of the United States; under it gen

eral legislative authority cannot be delegated

to its local government.

"It is held that the District of Columbia, be

ing a distinct political society, may be classed

as a State according to the definition of writers

on general law, but that it does not come

under the term 'State' as referred to in the

Constitution of the United States."

The political status of the District is that

of a municipal corporation ; this, in the United

States has not the power to create a corpora

tion. Congress, however, is a legislative body

having constitutional power to pass laws gov

erning the District of Columbia.

"Has it such a separable dual authority

that it can be construed to have the power to

divorce itself of its Federal character, when

acting on legislative matters concerning the

District of Columbia, and act on these occa

sions merely as a District legislature, thus im

parting a sovereign character to the District? "

The author holds that it has not, that the

District has not of itself the power to create a

corporation and that it cannot be delegated to

it, that the Acts of Congress relating to it are

of national authority though of limited appli

cation. Hence any corporation organized un

der the Code is organized under the laws of the

United States. It has been settled that the

Federal Courts have jurisdiction of a cause to

which a national bank is a party since the

law under which it was organized was neces

sarily put in issue. Corporations of the Dis

trict have, therefore, the right of removal, if

the law under which they are organized is

constitutional. Though Congress would not

have power to enact a general corporation

law, under the power to legislate for the Dis

trict, it may authorize the organization of

corporations "to do business therein, the

power remaining in the various States to rec

ognize such corporations or not when attempt

ing to do business outside."

ANOTHER article of present interest by

Ditlew M. Frederiksen in the Michigan Law

Review for December (Vol. iii., p. 119) dis

cusses "The Old Common Law and the New

Trusts" from a point of view somewhat dif

ferent from that of many recent students of

this important topic. Like them he finds

analogous situations under early English eco

nomic conditions, and collects voluminous in

stances of ancient regulations of all industries

in the days when free competition was the ex

ception. He finds something more far-reaching;

than the law of "public callings" in "the

laws against forestalling, regrating, and en

grossing" which in modern times have been

" overshadowed " by the laws against combina

tions and agreements in restraint of trade. In

reality they furnish a safer means of regulat

ing the trusts as combinations and conspiracies

are hard to prove, and the injunctions for

bidding them are, if possible, still harder to

enforce.

' ' Most of the present anti-trust laws can

hardly be called intelligent. People are there

forbidden to combine and ordered to compete.

Ordinary acts of leading citizens are called

crimes, and are from the nature of things left

unpunished. We have developed and are harp

ing upon the criminal laws against combina

tions, and conspiracies, and have overlooked

the old civil laws regulating prices and profits.

If the rates themselves of the Northern Pacific

and Great Northern were always reasonable

and proper, it would not matter who held their



54 THE GREEN BAG

shares. They could in fact be more easily

regulated when combined into one.

" Historical, economic, and legal develop

ment moves in waves, and swings from one

extreme to the other. The development of

modern industry beginning in the middle of

last century, when steam and coal 'were ap

plied to modern machinery, revolutionized

former methods of production and trade, and

commenced a period of free competition and

laissez faire under which our modern law

has grown up and developed until the laws

applicable to conditions where monopoly was

the rule have been in part forgotten. The

new trusts, world wide in their power and

extent, into which modern manufacturing and

mercantile business seems to be gradually con

solidating, have sprung up so rapidly that

they seem to have outstripped the laws of

their own time. The pendulum is now swing

ing back towards conditions resembling those

outlined above, and the legal development

must follow in the same direction and find

precedents among these old laws and decisions

or the very foundations of the republic may

be shaken. Our legislatures and courts have

made a false start in being led off in the di

rection of conspiracy, combination, and 'anti

trust' laws, when the true remedy is to fix

maximum rates and to regulate and control

profits and business methods. But some of

the 'public service" decisions point the other

way, and if these are followed in the future,

the satisfactory regulation of the trusts may

perhaps yet be expected."

Less striking in style and subject but more

permanent in value to the thoughtful student

or practitioner are the discussions this month of

propositions of case law. The most important

of these is Professor Langdell's treatise on

"Equitable conversion," which is continued in

the December number of the Harvard Law

Review (vol. xviii., p. 83). These are prelimi

nary chapters dealing with " actual conversion

and those legal principles and distinctions com

mon to actual and to equitable conversion." In

the former chapter he had denned conversion

and had shown that the law is chiefly concerned

with the validity of directions by a testator

to sell or purchase land after his death and

with conflicting claims to the proceeds. He

then considered the effect of such a conversion

and the validity of directions for it.

In the present chapter he takes up first the

distinction between directions to sell for the

purpose of disposing of the proceeds according

to the will and for the purpose of satisfying a

charge on the land. A charge is a bequest of

a fixed amount and is a real obligation on the

land analogous to a personal obligation of

debtor and creditor, and exists only so long as

there is a person to whom it is owed.

For most practical purposes a gift of the

proceeds of a sale is a gift of personal property,

but of personal property which does not be

long to the testator at the time of his death.

A charge differs from ordinary pecuniary lega

cies only in the added security for payment.

"A lapse, whether of a gift of a portion of

the produce of land directed to be sold, or of a

pecuniary legacy exclusively charged on land,

will inure to the benefit of the person to whom

the land, subject to the direction to sell it, or

subject to the charge, shall devolve at the

testator's death, unless the testator shall do

something to prevent such a result, though

the reasons in the two cases will be entirely

different. How then can a testator divert the

benefit of a lapse, or other failure, of the gift, in

these two classes of cases, from the person to

whom the land will devolve, to the testator's

residuary legatee? In cases of the first class

he can do this by simply including in his re

siduary gift so much, if any, of the money,

produced by the sale of his land, as shall not

be otherwise effectively disposed of by his will.

But, though such an intention is not improb

able, and may be easily expressed and in a

great variety of ways, yet it must be expressed

in some way, — it can never be inferred. In

cases of the second class, however, it seems

that the testator cannot divert the benefit of

the lapse, from the person to whom the land

will devolve, to his residuary legatee as such;

for, as he can give the benefit of the lapse to

another person only by giving him a legacy

of the same amount, and by charging it upon

the land in the same manner, if he give such

a legacy to his residuary legatee, the latter

will not take it as residuary legatee, but as

any other person would take it, so that he

will fill the two characters of residuary legatee

and pecuniary legatee. The fact, therefore,
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that one is a residuary legatee will not aid

him, in the least, in proving that he also has a

pecuniary legacy charged on land, and he must

therefore adduce the same evidence that would

be required of any other person, i.e., he must

show that the testator has given him a pecu

niary legacy, of the same amount as that in

tended for A, and has charged it upon his land

in the same manner."

Conversion by severance of crops, timber or

minerals is briefly treated in closing.

"DISCHARGE of Contracts by Alteration" is

the subject of careful study of cases by Pro

fessor Williston, the first part of which appears

in the November number of the Harvard Law

Review (vol. xviii., p. 105). He treats first of

the ancient doctrine of discharge by altera

tion, distinguishing the effect of subsequent

alteration of a deed which cannot affect a

title validly passed and of a covenant which

must be valid when enforced. This question

of substantive law is complicated, however,

with a question of evidence.

" Though the rule of evidence is often

broadly stated, the English courts have held

that not only in the case of alteration by a

stranger may the altered deed be given in evi

dence as proof that a title passed, but that

this may be done even where the alteration

was chargeable to the party offering the deed,

and similarly that the cancellation of a con

veyance does not prevent proof by one con

senting to the cancellation that such a convey

ance was made."

"In this country alteration by a stranger

does not generally avoid a deed, so that such

a deed can of course be given in evidence, but

it has been held generally, that if a material

alteration is fraudulently made, the altered

deed cannot thereafter be given in evidence."

"The doctrine is applicable only to unre

corded deeds, for when a deed has been re

corded and subsequently fraudulently altered

or destroyed, there is no difficulty of proof if

the statute makes a copy from the records

primary evidence. If, however, a deed is al

tered before it is recorded, the record can

afford no help. If a writing is not necessary

to the transfer of property, as is the case with

chattel property, alteration of a bill of sale, or

other writing, conveying such property will

not prevent proof of the transfer."

The rule has been applied not only to all

written contracts but even to writings like

memoranda to satisfy the Statute of Frauds.

In England alteration by a stranger still

discharges the contract, if the instrument

were in the custody of the obligee; in this

country it does not. An unauthorized alter

ation by the obligee does not affect the rights

of the obligee, and an alteration to correct

mistake and cancellation by mistake are not

fatal in this country. At common law an

authorized alteration of a sealed contract

would be invalid, for the deed was thereby de

stroyed. To-day the obligee would be re

lieved from such consequences. An author

ized alteration of an unsealed contract is bind

ing on both parties and it will be enforced in

the altered form. Ratification may be even

more effective than previous,authorization, for

it may amount to a redelivery and therefore a

revival of an altered deed. This would not

suffice, however, if witnesses or acknowledg

ment were required. Restoration of an avoided

contract is ineffective without the consent of

the obligee, but if the alteration were inno

cent when restored, it will be enforced.

"WHAT Constitutes a Complete Transfer of

Stock as against Third Parties" is the subject

of an article by Romney L. Willson in the

Central Law Journal of Dec. 2, 1904 (Vol. lix.,

p. 448). The conflict of authority between

different States is analyzed and the conclusion

is reached that "it is plain that the marked

tendency in the decisions and statutes is

toward the elimination of formalities, such as

a transfer on the books. The opinion seems to

be growing rapidly that public policy and con

venience demands that this class of property,

or rather its representative, the certificate of

stock, be allowed to pass from hand to hand

with as much ease as does commercial paper."

' ' Whether this tendency is salutary may be

questioned in spite of such high sanction.

That the more wealth is invested in certain

kind of property the easier the transfer of

that property should be made by law, is a

theory that is subject to qualifications. The

law should make transfers as easy as possible
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consistent with the rights of third parties.

This qualification is important and is the

reason for a great many formalities of the

law.

THREE essays on topics of international law

delivered at the Congress of Arts and Sciences

appear in the December magazines.

"Some Problems of International Law" is

the title of a valuable and timely paper on the

relations of belligerents to neutrals by Charles

Noble Gregory, printed in the Yale Law

Journal for December (Vol. xiv., p. 82). It

is replete with ancient and modern citations

of authority and precedent, and its interest

is enhanced by its discussion of illustrations

furnished by the stirring events in the Far

East. The author takes up first the rule ex

empting from imprisonment neutrals on neu

tral blockade runners, and shows that this is

a modern alleviation of older strictness. Of

contraband, he says: —

"The doctrine that articles which may

serve alike the uses of peace or war are not

contraband unless intended for the military

uses of a belligerent, rests on two broad

principles: —

"First, that neutrals under modern usage

cannot be hindered in their general right to

trade in innocent articles of commerce with

belligerents except by an actual blockade,

never by a proclamation.

"Secondly, international law forbids a bel

ligerent to make war upon the civil or non-

combatant population of its opponent."

"Against earnest and concurrent action on

the part of these two powers (England and

the United States) it would seem strange if

Russia should successfully carry out her plan

for extending the definition of contraband,

and so turning back the happy progress of

neutral right. In so far as condemnations

have already taken place, they will undoubt

edly be the source of claims for damages which

will not be easily satisfied."

"Neutral rights are the rights of the vast

majority, and they should not be lightly

prejudiced for those of the belligerents, who

are always a small minority."

In regard to the attempts by the Japanese

to cut out Russian vessels in Chinese harbors,

he says: —

"It is believed that later practice and de

cisions in no way warrant the invasion of a

neutral port even to seize or attack a hostile

cruiser harboring there."

He sustains the practice of the Russians in

sinking neutral prizes on the ground that "if,

for good and sufficient cause, such neutral

prize cannot be brought in, there is no obli

gation to allow her to go free, to reinforce the

enemy with her cargo, but as a rule of neces

sity, to prevent the delivery of the cargo, she

may be destroyed exactly as a belligerent, the

crew and papers being preserved and the

question of prize or no prize being adjudicated

as if she had been brought in."

The author gives as a "result of this dis

cussion of these several problems in interna

tional law (a few of the many lately mooted)

a humiliating sense of the uncertainty, confu

sion, and conflict which still attend the mari

time rights of neutrals in the time of war.

One is forced almost to acquiesce in M. de

La Peyre's recent statement, that maritime

international law does not exist.

"It certainly shows the great necessity of

an authoritative international conference to

discuss, define, and establish the rights and

duties of neutral commerce in time of war.

Now that the vast and complicated machinery

of war is of such desolating destruction, it is

more true even than a generation ago, when

the late Mr. Lecky so convincingly proclaimed

it, that the rich nations are the potent ones in

war, as in a ruder age they were not. It is

true, too, that the very riches which enable

them to support, powerfully persuade them

to avoid, war. These great commercial pow

ers possess the seas with their beneficent ad

ventures and they must strive to keep the

peace on those great highways of all the na

tions, and the ships that bear the means of

life must be considered as of interest and hu

man claim equal and paramount to those

designed to inflict death."

The other addresses are: "To What Extent

Will a Nation Protect Its Citizens in Foreign

Countries," by Benjamin T. Abbott, printed in

the American Lawyer for November (Vol. xii., p.

475); and that of J. M. Dickinson on " The Alas

kan Boundary Case," printed in the American

Law Review (Vol. 38, p. 866).
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STAGE "law" may not be quite the most

fearful and wonderful mystery in the whole

universe, but it's near it — very near it. We

were under the impression, at one time, that

we ourselves knew something — just a little

— about statutory and common law, but,

after paying attention to the legal points of

one or two plays, we found that we were

mere children at it.

We thought we would not be beaten and

we determined to get to the bottom of Stage

law, and to understand it; but, after some

six months' effort, our brain (a singularly fine

one) began to soften; and we abandoned the

study, believing it would come cheaper, in the

end, to offer a suitable reward to any one

who would explain it to us. The reward has

remained unclaimed to the present day and is

still open.

The only points of Stage "law" on which

we are at all clear, are as follows : —-

That if a man dies without leaving a will,

then all his property goes to the nearest vil

lain.

But if a man dies and leaves a will, then all

his property goes to whoever can get posses

sion of that will.

That the accidental loss of the three and

sixpenny copy of a marriage certificate annuls

the marriage.

That the evidence of one prejudiced witness,

of shady antecedents, is quite sufficient to

convict the most stainless and irreproachable

gentleman of crimes for the committal of

which he could have no possible motive.

But that this evidence may be rebutted,

years afterwards, and the conviction quashed

without further trial, by the unsupported

statement of the comic man.

That if A forges B's name to a check,

then the law of the land is that В shall be

sentenced to ten years' penal servitude.

That ten minutes' notice is all that is re

quired to foreclose a mortgage.

That all trials of criminal cases take place

in the front parlor of the victim's house, the

villain acting as counsel, judge, and jury rolled

into one, a couple of policemen being told off

to follow his instructions.

These are a few of the more salient features

of Stage "law" so far as we have been able

to grasp it up to the present; but, as fresh

acts and clauses and modifications appear,

to be introduced into each new play, we have

abandoned all hope of ever being able to

really comprehend the subject.

JEROME K. JEROME,

in "Stage Land."

A NEW YORKER drawn for the jury to try

Nan Patterson for murder declared that he

had bias because he was defendant in a breach

of promise case and could not, therefore, give

any woman a fair trial.

IN Chief Justice Marshall's time the Supreme

Court of the United States lived apart from

the rest of the world and dined together at a

sort of mess, only once a year dining in public

at the White House. Justice Story was once

rallied on this aloofness, and explained it

drolly: —

"The fact is we justices take no part in the

society of the place. We dine once a year

with the President, and that is all. On other

days we dine together and discuss at table

the questions that are argued before us. We

are great ascetics, and even deny ourselves

wine except in wet weather."

Here the justice paused, as if thinking this

last statement placed too great a tax on hu

man credulity, and then he added, slyly: —

What I say about wine, sir, gives you our

rule, but it does sometimes happen that the

chief justice will say to me when the cloth is

removed: ' Brother Story, step to the window

and see if it does not look like rain.' And if

I tell him that the sun is shining, Chief Justice

Marshall will sometimes reply: 'All the better;

for our jurisdiction extends over so large a

territory that the doctrine of chances makes

it certain that it must be raining somewhere.'"

— Lancaster Law Review.

my" Your honor," observed Mr. Bailey,

unfortunate client — "

" There the court is with you," gently inter

rupted the judge, with a grim smile.

And the future senator lost his case.
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ACCESSORY TO SUICIDE. (PUNISHMENT —

IMPOSSIBILITY OF PUNISHING PRINCIPAL.)

KENTUCKY COURT OF APPEALS.

The unreported nisi frius case, in which a

Hibernian judge informed a person convicted of

having attempted suicide that a much heavier

punishment would have been imposed by the court

if the attempt had been successful, is almost par

alleled by the Kentucky case of Commonwealth

v. Hicks, 82 Southwestern Reporter 265, in which

Hicks was tried as accessory before the fact to the

crime of suicide. Some of the testimony in this

case is quite interesting, though perhaps a trifle

less instructive than the legal principles involved.

For instance: Tom Sears testified that he was

standing on the corner by Hunt's drug store,

when Hicks came along and smiled and said: " I

have got to go to the drug store and get Chris

Haggard a quarter's worth of morphine. I reckon

he's going to kill himself." A sister of the de

ceased testified that on Wednesday, preceding the

death of the deceased, the accused offered to bet

her that Chris Haggard would not live until Sat

urday night. The druggist testified that he sold

the accused half a dram of morphine and that ac

cused said he was purchasing it for a young man

by the name of Haggard. Another sister of de

ceased testified that on Wednesday night before

deceased died, Hicks asked him what night he had

set for him (Hicks) to come back, and deceased

told him Friday night, whereupon accused said:

"Put it off. I can't come;" and Haggard said:

" 1 will put off killing myself until Saturday night

and you all can come to my burying Sunday."

At the time of this conversation the witness said

her brother Chris was playing the guitar and

" seemed like he was just as lively as he could be."

The court finds little difficulty in reaching the con

clusion that suicide is a felony, reciting Black-

stone' s well-known statement that a felonious

homicide may be committed either by killing

oneself, or another person, and Bishop's conclu

sion that the same principle which forbids one to

take the life of another prohibits equally the tak

ing of his own life, so that self-murder or suicide,

like any other murder, is a common law felony.

Clark on Criminal Law and Commonwealth v.

Bowen, 13 Mass. 356, are cited in support of the

rule that inasmuch as suicide is a felony at com

mon law, one who counsels another to commit

suicide and is present when the act is committed

is guilty of murder as a principal in the second

degree. The most serious question in the case,

however, arises under the Kentucky statute,

which provides that in all felonies the accessories

before the fact shall be liable to the same punish

ment as the principal and may be prosecuted

jointly with the principal, or severally. This

statute furnishes foundation for an argument that,

as the principal in the crime was dead and could

not be punished, the terms of the statute making

the accessory liable to the same punishment as

might be inflicted on the principal could not be

applied so as to authorize the infliction of any

punishment on the accused. The court, however,

holds that as suicide at the common law is murder,

and as the statute fixes the punishment of willful

murder at death or confinement in the peniten

tiary for life, the case stands in principle as if one

was accessory before the fact for the murder by

his principal, of a third person and, after the com

mission of the crime the principal should immedi

ately kill himself. In this case it would be im

possible to punish the principal, but it is not be

lieved that under any sound reasoning the acces

sory would thereby go free. On the contrary the

very object of the statute is to make the punish

ment of the accessory entirely independent of the

conviction or punishment of the principal. It is

therefore concluded that under the law of Ken

tucky an accessory before the fact in the case of

suicide is subject to punishment for the crime of

willful murder.

CONSPIRACY. (UNFAIR COMPETITION — MAL

ICE.)

KENTUCKY COURT OF APPEALS.

An insight into the methods pursued by the

Standard Oil Monopoly in smothering competition

is given in the case of Standard Oil Co. v. Doyle,

82 Southwestern Reporter 271. It appears from

the statement of facts that Doyle for many years

had been the agent of the Standard Oil Company,

but left its employ and started in business for him

self. He received oil from Cincinnati from an

other company in carload lots, and did a thriving

business for several months. Very soon a special

agent of the Standard Oil Company arrived at

Lexington to look after the interests of that com

pany. It seems that he went to one of the other
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appellants, who was the oil inspector for that

county, for aid and advice. These two gentle

men then proceeded to do everything in their

power to break up the business of the appellee

Doyle. It seems that they threatened the whole

sale customers of Doyle to shut them up in busi

ness if they continued to purchase and deal with

him. They threatened both the wholesale and

retail customers that the Standard Oil Company

would refuse to sell them oil, gasoline and other

commodities so long as they continued to pur

chase such articles from the appellee. The oil in

spector charged that the oil being sold was below

the standard required by law, and had Doyle ar

rested on various charges of violating the ordi

nances and the criminal and penal laws of the

commonwealth. Upon the trial for these offenses

the charges were dismissed. The Standard Oil

Company went to one Griffith, the third appellant,

who was running an oil route and purchasing his

oil from Doyle, and offered him a rebate of one

cent a gallon if he would ship back to Doyle the

oil which he had purchased from him, threatening

that if he did not they would put wagons on the

route in opposition to him and ruin his trade.

Griffith returned the oil and formed a partnership

with the oil inspector. They received two wagons

from the Standard Oil Company to be used in

peddling the company's oil. These wagons were

run in opposition to Doyle's wagons, and the

proof shows that they obstructed, annoyed and

harassed the drivers of Doyle, by following them,

sometimes going in front of them, stopping at

every place where they stopped, going into the

residences with Doyle's drivers, and there offer

ing to sell oil at a cheaper rate, even offering to

give their oil without charge if the consumers

would not purchase of Doyle. Sometimes they

would stand for hours at one place awaiting the

movement of Doyle's driver. The appellants con

tended that their acts were legitimate and were

solely for the purpose of building up their own

business, and that if the appellee suffered any

damage as a result thereof, it was such a loss as

would not support an action of damages, and cited

many cases. The court discusses these cases at

length, distinguishing them from the case at bar,

and states that it was shown by the evidence that

a purpose was accomplished by unlawful means,

and when the relation of the parties is considered,

their manifest motives of self-interest, the manner

in which the purpose was carried out, and the

declarations of the parties, it is reasonable to infer

that this purpose was accomplished by concert of

action and conspiracy. The court sustains the

action of the lower court in submitting the ques

tion of damages to the jury, and refuses to set

aside a verdict of $2,300 against the Standard Oil

Company, on the ground that a verdict of only

$300 against the oil inspector shows that the ac

tion of the jury in the case of the Standard Oil

Company was the result of passion and prejudice.

The court refers to Buffalo Lubricating Oil Co. v,

Standard Oil Co., 42 Hun, 153, Murray v. MacGar-

igle, 69 Wis. 483, 34 N. W. 522, West Virginia

Transportation Co. v. Standard Oil Co., 50 W.

Va. 611, 40 S. E. 591, 56 L. R. A. 804, 88 Am. St.

Rep. 895, and also to other cases from New Jersey,

Maine and Tennessee.

DOMICILE. (NAVAL OFFICERS AND OTHER OFFI

CIALS.)

KENTUCKY COURT OF APPEALS.

A holding, which, if applied to various phases

of the law of domicile, may be of general interest,

owing to our recently acquired insular possessions,

and the number of American soldiers, sailors and

government employés who have gone thither, ap

pears in Radford v. Radford, 82 Southwestern Re

porter 391.

Plaintiff was a naval officer in the service of the

United States, and was at the time of the institu

tion of the action in active service in the Philip

pines. The defendant, his wife, resided in the

City of New York, and the action was brought

against her for divorce. The question of juris

diction was raised, and the court said: "The evi

dence shows the residence of appellant to have

been in Christian County, Ky. He is a native of

that county, owning property and paying taxes

there, and had never claimed either a legal or

actual residence elsewhere. Being in the naval

service of his country, he is necessarily out of his

native state whenever his duty calls him. He

obeys the orders of his superiors, and goes when

and where they direct. It has never been the

policy of the law to add to the burdens of one

serving his country in the army or navy the loss

of residence in his native state from his con

strained and involuntary absence therefrom.

Such a one cannot be said, in any proper sense of

the term, to have a residence anywhere other than

the home he has left, since he has no choice as to

where he goes, the time he can remain, or when he

shall return. In order to gain either an actual or

legal residence, there is, of necessity, involved at

least the exercise of volition in its selection, and

this cannot be affirmed of the residence of either

a soldier or sailor in active service."

The logic of the case would seem to make its

reasoning applicable to cases of government em

ployés other than military officers, who are ordered

to our dependencies.

The case of Tipton v. Tipton, 8 S. W. 440, in
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which Tipton had voluntarily left his native state

and gone to the West India Islands in the em

ployment of a phosphate company and resided

there several years, and was held to have lost his

domicile, is distinguished. The gist of the dis

tinction drawn is the absence of volition in the

first case, and its presence in the latter.

means of making herself more presentable. We

think this does not tend to show that defendant

was guilty of fraud in holding herself out as a

teacher of Christian Science."

FALSE REPRESENTATIONS. (BELIEF IN-

CHRISTIAN SCIENCE — MATERIAL TREAT

MENT FOR DISEASE.)

MICHIGAN SUPREME COURT.

The case of Meyer v. Knott, 100 Northwestern

Reporter 907, in the words of the court, is "novel,

not to say unique," and involves a rather attrac

tive combination of psychological principles and

pathological facts, and is expressly stated by the

court to be considered upon the theory that Chris

tian Science, as taught by Mrs. Eddy's book

"Science and Health," is true. This work thus

celebrates its initial appearance in the courts as

an authority. The defendant was a teacher of

Christian Science and "First Reader of the First

Church of Christ, Scientist, of the City of Detroit,"

and the declaration alleged that she falsely and

fraudulently represented to plaintiff that she was

mentally and morally qualified and competent to

give instruction in Christian Science mind healing,

in reliance on which representations the plaintiff

paid her a large sum of money for such instruction,

but received no benefit therefrom. At the trial

plaintiff produced evidence that two or three

years prior to the contract defendant had had

superfluous hair removed from her face by means

of electrical treatment, and expert witnesses testi

fied that superfluous hair is a "disease" known to

pathology by the name of "hypertrichosis." The

chief question in the case arises upon the compe

tency of this evidence to show that defendant was

not a true and conscientious believer in and fol

lower of the principles of Christian Science, which

is opposed to material treatment for disease. In

considering the question the court says: "Apart

from the consideration that this departure from

the true faith, if it be such, occurred two years

before the contract with plaintiff, thus leaving

ample time for defendant to mature her belief,

we deem it sufficient answer to the plaintiff's con

tention that, if it be conceded that superfluous hair

is a disease, it is also regarded by many as merely

a facial blemish. Some conceal it as well as they

may by the use of face powder, some have it re

moved. The defendant, because her little son

teased her about the appearance of this super

fluous hair, caused hers to be removed. This

was not done as a treatment for disease, but as a

LABOR CONTRACTS. (BREACH MADE A PENAL

OFFENSE — CONSTITUTIONALITY.)

ALABAMA SUPREME COURT.

In the case of Toney v. State, 37 Southern Re

porter 332, a recent act of the Alabama Legisla

ture, providing that the breach of a labor contract

should constitute a misdemeanor, was before the

court upon the question of constitutionality.

This remarkable statute was presumably passed

to correct the great evils which result from the

abandonment of farms by laborers and renters

without justifiable excuse; perhaps after obtain

ing advances and incurring indebtedness to the

employer and often leaving the crops when it is

almost impossible to secure other labor to work

and harvest them. It provided, in brief, that any

person who had contracted in writing to serve

another for a given time, or any person who had

by a written contract leased or rented land for a

specified time, or any person who had contracted

in writing to cultivate land or furnish teams or

labor for this purpose, and who, before the expira

tion of the contract, without the consent of the

other party, and without sufficient excuse, (to be

adjudged by the court,) should abandon said con

tract and make a second contract of a similar na

ture with other parties, without giving notice to

the person with whom the first contract was

made, should be guilty of a misdemeanor, and

upon conviction should be subjected to fine or

imprisonment, or both. It will be seen that the

act in question prohibits the employé or renter

from making subsequent contracts of the kind

which he had seen fit to abandon, except under

one of three conditions; the consent of the em

ployer or renter, second the existence of an ex

cuse for the abandonment, which could not be de

termined except at the end of a criminal prosecu

tion, and third, by the giving of notice of the exist

ing contract to the future employer. The first

condition could be made unavailable by the with

holding of consent by the original employer, and

the third would, of course, tend to prevent the

making of a similar contract with a new employer

for reasons which are obvious. The court un

hesitatingly holds that such provisions are repug

nant to the provisions of the United States Con

stitution to the effect that no state shall make or

enforce any law which shall abridge the privileges

or immunities of the citizens of the United States,

in that it restricts the right of contract. It is
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also held to violate the provisions of the State

Constitution to the effect that the protection of

the citizen and the enjoyment of life, liberty and

property is the sole object of government. This

same act was held to be unconstitutional by Judge

Jones, of the Federal Court, in the Peonage Cases,

reported in 123 Fed. 671. Judge Jones reviews

the evils which exist because of the abandonment

of contracts to labor at times when such abandon

ment works an irreparable loss to the employer,

but holds that another statute, providing that a

breach of contract which occurs after the employ^

obtains money or personal property from the em

ployer, and which is made with the intent to in

jure and defraud the employer, and is without

just cause, shall subject the offender to the same

punishment as if he had stolen the money or

property of the employer, unless the same is re

funded at the time the contract is terminated,

goes as far towards the correction of this evil, as

is possible by a criminal enactment, under our

form of government.

MISCONDUCT OF JUROR. (INDEPENDENT RE

SEARCH — EVIDENCE NOT BEFORE THE

COURT.)

KENTUCKY COURT OP APPEALS.

On the trial of the case of Gratz v. Worden, 82

Southwestern Reporter 395, which was an action

for personal injuries, a juror who had evidently

had experience in that kind of actions before, and

was by nature somewhat more skeptical than his

associates, determined to satisfy himself as to the

extent and nature of plaintiff's injuries at a time

when that worthy was not under the incubus of

his testimonial oath, and hence followed him dur

ing a recess out into the corridors of the court

house and satisfied himself in that manner that

plaintiff's injury, as evidenced by a halting gait,

was real and not feigned. Whereupon he readily

united with his brethren in returning the custom

arily generous verdict for plaintiff, but committed

the indiscretion of afterwards telling defendant's

counsel of his exploit. Counsel thereupon drew

up an affidavit, rehearsing the facts, and moving

for a new trial on the ground of the juror's mis

conduct. Both the trial and the supreme courts

took a common sense view of the situation, and

said that the matter was of little importance. It

would seem, however, that on other than techni

cal grounds, such as the character of the evidence)

as hearsay, and the incompetency of a juror to

impeach his own verdict, that a conclusion reached

by a juror on evidence other than that arrived at

in the court, is not in accordance with a strictly

legal theory of evidence and conduct of trial.

PERSONAL INJURIES. (FELLOW SERVANT

DOCTRINE —• DELEGATION OF DUTY.)

ILLINOIS SUPREME COURT.

In these days of the expansion of the fellow serv

ant doctrine, the case of Rogers v. C. C. C. & St. L.

R. Co., 71 Northeastern Reporter 850, is of interest.

A fireman on a freight train was killed at a side

track by being crushed between his engine and a

car left on the side-track at a point where it ob

structed the passing train. The railroad's train

dispatcher had been notified of the existence of

the obstruction and informed the conductor of the

freight train upon which deceased was employed,

but the conductor negligently failed to communi

cate that information to the fireman. It was

conceded that the different members of the train

crew, including the conductor and fireman, were

fellow servants within the "department rule" as

it prevails in Illinois, where the accident occurred

and where suit was brought. But the Supreme

Court reversing the lower court said: "But we are

here confronted with a rule of law, applicable to

the facts of this case and binding upon the defend

ant company, in no way affected or controlled by

the fact that the conductor and the deceased were

at the time fellow servants, and that the death of

the latter was the result of the negligence of the

former. When the defendant received informa

tion of the obstruction, it became its duty to use

reasonable diligence to warn the deceased of the

danger; and that duty was one which it could not

relieve itself of by directing his fellow servant to

perform it. It being a duty owing by the master

to the servant, it could not delegate that duty to

another, even though a fellow servant of the de

ceased, and absolve itself from liability for the

injury resulting in consequence of the failure to

communicate knowledge to the deceased of the

increased hazard. Pullman Palace Car Co. v.

Laack, 143 111. 242, 32 N. E. 285, 18 L. R. A. 215.

Several other cases were cited in support of the

decision: Chicago, Burlington & Quincy Railroad

Co. v. Avery. 109 111. 314; Chicago & Eastern Illi

nois Railroad Co. v. Kneirim, 152 111. 458, 39 N. E.

324, 43 Am. St. Rep. 259; Mobile & Ohio Rail

road Co. v. Godfrey, 155 111. 78, 39 N. E. 590;

Hess v. Rosenthal, 160 HI. 621, 43 N. E. 743;

Chicago & Alton Railroad Co. v. Eaton, 194 111.

441, 62 N. E. 784, 88 Am. St. Rep. 161.

PRIVILEGED COMMUNICATIONS. (PHYSI

CIAN AND PATIENT — TREATMENT OF PATIENT

AGAINST His WILL.)

NEW YORK COURT OF APPEALS.

The question whether that confidential relation

ship which is presupposed to exist between physi-
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cian and patient, and because of which the law

makes privileged any information which conies to

the physician under such circumstances, can ex

ist in a case where the patient is an unwilling one,

having taken a dose of poison with the intention

of committing suicide, and where he resents the

efforts of the physician to save his life, was con

sidered in the case of Meyer v. Supreme Lodge,

K. P., 70 Northeastern Reporter in, and de

cided by a divided court. It seems that Meyer

had gone to a hotel and taken a dose of Rough-

on-Rats for the purpose of ending his life. He

was discovered by one of the attendants of the

hotel, who immediately sent for a doctor. Judge

Vann, who wrote the majority opinion, sees the

matter in the following light: A learned doctor

was called as a physician; he attended as a physi

cian; he made a diagnosis as a physician; and he

administered remedies as a physician. In all that

he did he acted in a professional capacity. While

it is true that in all he did he acted against the

will and in spite of the remonstrance of the man

whose condition imperatively called for profes

sional treatment, still the meeting was profes

sional in nature, and all that he said or did was

strictly in the line of his profession. Was the

subject any the less a patient within the meaning

and object of the statute because he was forced to

submit to ministrations designed to save his life?

Was the doctor guilty of assault when he gave the

hypodermic injection? Was he bound to leave

him there to die without an effort to help him?

Was the statute designed to protect only those

who are treated by consent, but not those treated

through necessity? Does it not mean by a "pa

tient" at least one who is consciously treated by

a physician, even without his consent, when the

facts tend to show that through bodily suffering

his mind had partially lost its hold? Either the

doctor was the physician of Mr. Meyer, or he com

mitted an assault upon him, and was guilty of a

crime. If the wife of the deceased had called the

doctor, she would have acted as an agent by im

plied authority. The bell boy who in fact called

him also acted on implied authority. While the

doctor in either case could have retired, if he re

mained in authority, he remained as a physician,

and the sick man became his patient, and he was

acting in a professional capacity when, as a duly

licensed physician, he actually treated Mr. Meyer

as a patient. When one who is sick unto death

is in fact treated by a physician as a patient, even

against his will, he becomes the patient of that

physician by operation of law. The same is true

of one who is unconscious and unable to speak for

himself. The fact that the patient told the doctor

several times to let him alone, that he wished to

die, and expressed himself in a brutal and profane

manner, does not negative the existence of the

relation of physician and patient. Judge Vann

cites with approval the case of Renihan v. Den-

nin, 103 N. Y. 573, 9 N. E. 320, where another

physician was called by the attending physician

and went in his professional capacity to see the

patient, and the case of People v. Murray, 101

. Y. 126, 4 N. E. 326, where a physician was

sent by the district attorney to attend a patient

upon whom a criminal assault had been committed.

Cases where physicians have been sent to report

upon the sanity of a prisoner are also cited, it be-

pointed out that if the physician prescribes for

the prisoner the statements of the latter are pro

tected, and if he does not prescribe they are not

protected. Judge Gray dissents and says that it

seems difficult to assert, with any gravity of

countenance at least, with Meyer rejecting the

witness's presence and services and cursing him

for his interference, and with the doctor's deter

mined efforts to prevent Meyer from dying in the

hotel, whose servants had summoned him, that

the relation of physician and patient arose, and

that the confidential relation existed which the

statute has in view, and which, with a tender

solicitude for a patient's interests, it is designed to

safeguard. The recent case of Griffiths v. Met

ropolitan St. R. Co., 171 N. Y. 106, 63 N. E. 808,

is cited as one somewhat in point and controlling

in the present instance.

RAILROAD TICKETS. (DELAY IN USING —

LIMITATION OF ACTIONS.)

TEXAS COURT OP CIVIL APPEALS.

The question whether a first class unlimited

railroad ticket is good until used is probably

passed upon for the first time in the case of Cassi-

ano v. Galveston, H. & S. A. Ry. Co., 82 South

western Reporter, 806. The ticket in question

was presented fourteen years after it had been

issued, and had been purchased by the appellant

from an acquaintance, who had found it among

some papers of his deceased father. When the

ticket was presented it was refused, and as the

appellant was not able to pay the fare demanded,

he was ejected from the train, in the middle of the

night, at a small station between Houston and

San Antonio. He was delayed here until money

could be sent to him, and as a result of this delay,

he lost a position to which he was going in San

Antonio. The court points out that the vital

question at issue is whether the appellant was en

titled to a seat by virtue of the ticket presented

by him, it appearing that no unnecessary force

was used in ejecting him. The statute of limita

tions was pleaded by the railroad company. It
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was the contention of the appellant's attorneys

that the ticket evidenced a contract which was to

be performed on demand, and that time would

not begin to run against it until such demand was

made, and at first glance this would appear to be

the rational and common-sense view of the mat

ter. In disposing of this contention, however, the

court says: When issued the ticket was evidence

of the fact that the purchaser had paid for pas

sage from Houston to San Antonio, and not being

limited as to time, it could be used at any reason

able period after its purchase. When railroad

tickets are purchased, common experience demon

strates that they are purchased for immediate

use, and such use must necessarily be within the

contemplation of the carrier and passenger when

the purchase was made. The statute would,

therefore, begin to run within a reasonable time

after the issuance of the ticket. No one buys

railroad tickets to store away and be kept to be

transmitted as part of his estate to his heirs, but

they are bought for immediate use, and such use

of them must necessarily be in contemplation of

the parties when the ticket is sold. The ticket

held by the appellant could not occupy any better

position as to the statute of limitations than a

promissory note payable on demand, and it is the

settled rule in Texas that the statute of limita

tions begins to run against such a note from its

date, citing Cook's Adm'rs v. Cook, 19 Tex. 434;

Eborn v. Zimpelman, 47 Tex. 503, 26 Am. Rep.

315; Pitschki v. Anderson, 49 Tex. 4; Swift v.

Trotti, 52 Tex. 504; Henry v. Roe, 83 Tex. 446,

1 8 S. W. 806; Kampmann v. Williams, 70 Tex.

568, 8 S. W. 310.

STREETS. (OBSTRUCTION OF SIDEWALKS —

RIGHTS OF ABUTTING OWNER AND OF PE

DESTRIANS.)

ILLINOIS SUPREME COURT.

The slippery and unreliable banana peel which

for many years has furnished questionable jokes

and cartoons, makes its debut, so far,as we know,

in the literature of the law in a case the very title

of which is more or less suggestive of bananas,

viz., Garibaldi & Cuneo v. O'Connor, 71 North

eastern Reporter, 379. Garibaldi & Cuneo were

dealers in fruit, and in the transaction of their

business obstructed the sidewalk adjacent to their

building with boxes containing bananas, or other

fruit, bunches of bananas and barrels, so as to

force pedestrians into a narrow passageway be

tween the boxes and barrels. Plaintiff, while

passing along this walk, was forced into this nar

row passageway and, while walking there, stepped

upon a banana with the usual result, and brought

action for the injuries occasioned by the fall.

The question of real legal interest in the case is

the right of persons owning property adjacent to

the street to incumber the sidewalk in the course

of transaction of business, and upon this point

the court speaks as follows: "Abutters upon a

public street may use the sidewalks in front of

their premises for the purpose of loading and un

loading goods, merchandise, or other like articles

in which they may deal or use, but the sidewalks

belong to the public, and the public primarily

have the right to the free and unobstructed use

thereof, subject to reasonable and necessary limi

tations, one of which is the right of an abutting

property owner to temporarily obstruct the walk

by loading or unloading goods, wares and mer

chandise when such obstruction is reasonably

necessary. Such obstruction must, however, be

both reasonable as to the necessity therefor, and

temporary in point of time. The prior and su

perior right of passage is possessed by the public.

A merchant or business man cannot be permitted

to so conduct his business of receiving and deliv

ering the commodities in which he deals as that

the sidewalks shall be substantially appropriated

to the transaction of his affairs. A business

which has reached that magnitude cannot be ac

commodated by the appropriation of the public

sidewalks to its purposes, but the proprietor must

enlarge his place of business, procure another lo

cation which will meet its demands, or otherwise

provide for the transaction of his business in such

manner that the public will not be asked to sub

mit to other than reasonable and merely tempo

rary obstructions of the public way." It is spe

cifically held that inasmuch as plaintiff was com

pelled to walk in the narrow passageway, and as

defendants were engaged in handling bunches of

bananas on the sidewalk so that the dropping of a

loose banana on the part of the walk where de

fendants compelled the public to walk might have

been reasonably apprehended, they were liable

for plaintiff's imuries.

TRADE NAMES. (Use OF OWN NAME — CASES

DISTINGUISHED.)

U. S. CIRCUIT COURT OF APPEALS.

Two cases involving the question of trade-

names and unfair competition, both published in

122 Federal Reporter, are of sufficient interest to

deserve notation. The facts involved in either

case would furnish a sufficient reason for giving it

mention, but the two become peculiarly interest

ing when they are compared and the fact is noted

that precisely the same principle is applicable in

each case, the only difference being that in one case

the facts are held to fall within its purview, while

in the other the contrary conclusion is reached.
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The cases are those of Royal Baking Powder

Company v. Royal, at page 337, and Wyckoff,

Seamans & Benedict v. Howe Scale Company,

at page 348, of the volume mentioned In the

first case it appeared that the Royal Baking Pow

der Company had for many years been making

and selling a baking powder under the name

"Royal," arbitrarily used to designate origin, and

toy which name its product was called for by

purchasers and became distinctively known to

the purchaser rather than by the appearance of

the packages. Defendant, whose surname was

"Royal," commenced the manufacture and sale

of a baking powder which he put up in cans simi

lar in size and shape to complainant's and having

a label similar in color and general appearance

bearing his name in large letters. He also ad

vertised the same as the "New Royal." Having

been enjoined from such advertising and from imi

tating complainant's labels, he changed the color

of the label from red to blue on which was printed

the name "Maxim Baking Powder," but still hav

ing his name in prominent letters on the front of

the cans. There was evidence that his baking

powder in some cases had been sold as that of

complainant and that retailers had given it to

customers calling for Royal Baking Powder with

out explaining that it was the product of com

plainant. Under these facts it was decided that

complainant had appropriated the word Royal to

indicate baking powder made by it and that

whether or not it had a technical trade-mark in

the word it had used it until it came to have a

secondary signification which was entitled to pro

tection. Defendant, however, had a right to use

his own name in connection with his business, even

though he might thereby interfere with or injure

the business of another. But it was held that all

the facts showed a purpose on the part of de

fendant to so use his name as to sell his product

as that of complainant, and that while he would

not be enjoined from using his name he would be

enjoined from displaying it on the front label of

his cans, and was further determined that the

labels used by him (facsimiles of which are re

produced in the Federal Reporter) were such as

to mislead the public by the fact that the name

Royal was so conspicuously printed and the gen

eral character of the label such as to be misleading.

In the second case the complainant had ac

quired from the corporation E. Remington & Sons,

the original manufacturer of Remington type

writers, its typewriter business and good-will with

the right to use the name " Remington." After

the machines had become widely known by that

•name, two sons of the former president of the

Remington Company, also named Remington, ac

quired an interest in a typewriter invented by one

Sholes, and a corporation was formed by the

brothers to manufacture the same under the name

of the Remington-Sholes Typewriter Company,

the machines being marked "Remington-Sholes"

and afterwards "Rem-Sho." It was held here

that the right of the Remingtons to use their own

name in their business did not extend to the right

to use it in the corporate name or in marking the

product of the corporation where, as must have

been known and intended, it would produce con

fusion through which some trade would be di

verted from complainant so that the company

would be enjoined from so using the name. It

was, however, held that the arbitrary name " Rem-

Sho" was not sufficiently like "Remington" to be

of itself a cause of confusion

TRIAL. (WHEN TRIAL OF A CAUSE COMMENCES.)

SUPREME COURT OF NEW YORK.

In Goodkind v. Metropolitan St. Ry. Co., 89

New York Supplement 703, the question arose on

taxation of costs as to when a trial actually com

menced. The jury was examined by the attorney

for plaintiff and accepted on the a^d of May.

Thereafter on the same day defendant's attorney

commenced his examination of the jury, but in

the midst thereof he asked for an adjournment

until the next day, which was granted, the court

stating that the case was to be considered on

trial. To this no objection was made by either

party, and in the New York Law Journal of the

next day the case was noted as on trial on the

previous day and unfinished. Under these cir

cumstances the court considered it as clear that

the trial of the case was commenced on the 23d.

WILLS. (TIME WHEN WILL SPEAKS.)

SUPREME COURT OP NEW YORK.

In Waldo v. Hayes, 89 New York Supplement

69, the court decides that where the will of a

testatrix gave her " diamond brooch" to one per

son and her "jewelry not otherwise disposed of"

to another, and the brooch which testatrix had

when the will was executed was subsequently dis

posed of, but at her death she had another, this

brooch passed to the one to whom the brooch

was given in the will and did not pass to the

person to whom testatrix's jewelry "not otherwise

disposed of'.' was bequeathed, on the ground that

the will speaks from the time of the death of the

testatrix. In support of this holding the court

cites Brundage v. Brundage, 60 New York 544;

Van Vechten v. Van Vechten, 8 Paige 104; Tifft

v. Porter, 8 New York 516; Castle v. Fox, Law

Reports, n Equity 551.
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THE LEGAL SIDE OF JOSEPH W. FOLK

BY K. G. BELLAIRS

ONE of the brightest minds of the Mis

souri bar asked to analyze the legal

side of Joseph Wingate Folk, Governor of

Missouri, famous because of his fight against

corruption in office, replied : " He is above all

else an Intnitionist; and with this quality he

is the happy possessor of wonderful energy

and a marble immobility of poise." This

definition of the man whose name is almost

a household word by reason of his success

ful crusade against venality in public office,

tells in few words the sort of man whom the

boodlers had to face when he set his sin

ews and started in to clean out the Augean

stables of the Municipal Government in St.

Louis and the State Government in Jeffer

son City.

The quality of any individual human being

is of too fine an essence to be susceptible of

accurate and scientific analysis. Every an

alysis will be found to have been borrowed

very largely from the analyst. This same

baffling elusiveness is equally at hand when

we mark out for analysis the more limited

sphere of a man's business or professional

activities. We can easily, like the cartoon

ist, catch a few peculiarities or character

istic habits; or we know that he has won

this great case and lost that; we can guess

with tolerable accuracy at his professional

income, but the real man with the arc of

his potentiality, cannot be measured, save

by time and destiny.

The law is one of the most difficult of

modern callings. It requires a rare com

bination of physical and mental energy.

Your scholar who is happy in the library

and in searching profoundly after the his

torically developed reasons of the law, is

very seldom a keenly strenuous fellow who

loves to mix with men, try hard-fought jury

cases, handle headstrong clients, and take a

lively interest in matters social and politi

cal. Yet I venture to say that your real

all-round good lawyer is pretty apt to be a

judicious compound of these diverse na

tures. In addition to these, or rather along

with these, every successful lawyer has of

course the peculiar aptitudes that deter

mine for him the precise lines of his life

work.

Joseph W. Folk, while he could not be

rated as a profound jurist, — he is too young

for that, — nevertheless has the combina

tion of mental and physical energy in a

very high degree; and he is so happily

poised that he can turn rapidly from one to

the other, without any sense of confusion,

and with a clear perception of the ultimate

end. He can investigate with surprising

rapidity the available authorities upon a

legal proposition and form from them a

clear and certain image of the law; and he

is superlatively active, resourceful and per

suasive, always dangerous, with an un

canny and unerring faculty of finding and

hammering the weak point in an adver

sary's case.

These are the characteristics of this foe to

boodle, and to them he owes his advance

within a space of three years, from a some

what obscure practitioner of the civil law to

one of the foremost prosecutors of criminal

cases. The term " Intuitionist " is well ap

plied to Joseph W. Folk, yet knowledge of

the law was bred into him, for his father
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was Henry B. Folk, one of the foremost

lawyers of Tennessee. Joseph W. Folk was

born in Brownsville, Term., October 28,

1869, and after finishing in the common

schools of his native city he attended Van-

derbilt University, where he graduated in

law in 1890, returned to Brownsville, and

built up a large and lucrative practice.

From early life he took a deep interest in

public affairs, and from his advent in St.

Louis, fourteen years ago, he was recognized

as a working Democrat with his personal in

terests subservient to the public good. His

value as an organizer was apparent when he

founded the Jefferson Club, one of the

strongest political clubs in the West, of

which for a time he was President. In the

summer of 1900 he came into the public

notice by his settlement of the great street

car strike, a strike that had paralyzed the

business interests of the city and made life

unsafe on the public streets. What others

far more prominent and infinitely more con

cerned had failed to do, this young lawyer

accomplished by force of his own personality,

and the work made him a logical candi

date for office when a caucus of citizens met

to determine on a clean local ticket in 1900.

He accepted the offer of the Democra

tic nomination for Circuit Attorney only

after three refusals, and a declaration: "If

I take office I do so uncontrolled, free to

do my duty as I see fit and under obliga

tions to no one," which was regarded as a

jest.

It was strange that his first act should be

to bring to justice the very men of his own

party who violated the law. Election

frauds were . charged and the new Circuit

Attorney took up every case, saw that in

dictments were returned where the evidence

justified, and prosecuted in every case de

spite frantic appeals of the Democratic

"bosses," with threats and intimidation of

every sort. His work was so vigorous that

the "ward-heelers" were forced into their

holes. Then came his campaign against

the "Straw-bondsmen," a work that alone

was enough to attract attention to the Cir

cuit Attorney, because it put a stop to fic

titious bonds and brought into the light men

who were posing as wealthy, yet had naught.

Five of these went to the penitentiary.

The judgment of Folk as a lawyer, how

ever, must rest entirely upon his prosecu

tions in the bribery cases. Taking hold of

an uncertain clew, he forced his way through

a maze of corruption, indicted men high in

life, and brought to trial all that the law

could reach.

By way of explanation it is proper to

state here that when Folk took hold of the

bribery investigation in the city of St.

Louis, there had previously been but thirty-

five cases of bribery reported among all the

authorities, and not one of these approached

near enough to the cases brought to offer a

guide to the prosecution. Therefore his

work is all the greater in the eyes of lawyers,

because by his prosecutions the way has

been paved and future prosecutors of

boodlers, if the necessity ever arises, will

have plainer sailing. The law as to bribery

is now established in Missouri and thereby

clarified in other states.

Folk's career as an investigator began

with the summoning to his office of the

members of the upper and lower branches

of the municipal government. This oc

curred in the middle of January, 1901.

There had been a small publication in a

weekly paper about the holding of $135,000

boodle money in two of the St. Louis trust

companies. In one concern, the Mississippi

Valley Trust Company, $60,000 was laid

away for the members of the combine in the

Council, and in the Lincoln Trust Company

$75,000 was put aside for the debauching

of the House of Delegates. The publica

tion did not specify the trust concerns, nor

the amounts, but simply set forth that:

"Unless that boodle comes down there will

be something doing, as the boys are getting

uneasy." This was a very slight clue for

even -a Sherlock Holmes to follow up, but

Folk undertook it. He had no detectives
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at his disposal and the entire work devolved

upon him. He started in on the members

of both branches of the Assembly and found

himself balked at every turn. Circum

stances afterwards revealed that the Coun-

cilmen and the Delegates were carefully

schooled. It appeared that the work of

training these law makers devolved on three

of the bribe-takers and for a time it was

highly successful. Not a syllable of guilt

could Folk wring from them.

"I never heard of a combine, know noth

ing of any boodle money, and would kill a

man who accused me of bribery," was the

invariable reply to all questions.

By dint of hard work, however, Folk

brought out for the benefit of the Grand

Jury, the foreman of which was William H.

Lee, a leading banker, that there existed in

both branches of the Assembly, what was

known as a " Combine." This was a federa

tion of men irrespective of party, whose sole

object was control of legislation and exac

tion of money for every bill that passed.

No matter how small the object nor how

large the public benefit, unless money was

forthcoming, the Combine held up or de

feated every measure. This money did not

go to the city treasury but into the pockets

of the Combine. Just as a board of direct

ors of any business house or bank would

meet, so would the Combine work. The

Speaker of the House was chairman of the

caucuses of the Combine. He called the

meetings together and measures were dis

cussed as cold-bloodedly as a business man

would discuss a business proposition with

his directorate. The probable value of the

bill would be "chewed over" and votes

would be taken as to how much ought to be

demanded for the passage of the bill. The

figure voted for by the greatest number of

the Combine, which in the House consisted

of nineteen of the twenty-eight members,

would be finally settled upon and then the

Combine would appoint an "agent." It was

the duty of the agent to seek out the pro

moter of the bill and approach him with

the proposition of the Combine. The price

demanded would be laid before him and he

would be given his choice of paying or see

ing the bill defeated. In very few in

stances did the object of the Combine fail.

Folk's first information on this score was

very vague, but he had enough to inspire

him and he also learned that the bill in

which it was stated the boodle money was

"held up" was known as "House Bill 44."

This was a measure to allow the St. Louis

and Suburban Railway Company certain

franchises over the public streets. The

value of the franchise, if granted, would have

been incalculable. Charles H. Turner was.

the president of the railway and he was-

summoned. He mentioned the name of

Philip Stock, "Legislative Agent," who han

dled all such matters," and Stock was-

brought up to the Circuit Attorney's office

with Turner. Stock held out valiantly for

a time. He was supported by Turner, and

it seemed that the State would make no

headway. But the Folk system of ques

tioning, which meets all contingencies with

a smile, was not to be baffled.

"Gentlemen, you are but wasting your

time," was the quiet remark of Mr. Folk.

"We are aware of that. Our time is val

uable and our business demands that you

cease this questioning and allow us to go,"

was the reply.

The smile never left Folk's face.

"The quickest way to do that is to tell

the truth. Now I am going to tell you

something. I know what you know. You

must tell me what you are concealing or,

gentlemen, I will paste an indictment on

each of your backs and you have my

word now that I will send you both to the

penitentiary."

Turner and Stock lost their self-possession

for the minute, and they were gone.

"Give us time to consult our lawyer,"

they begged.

"You have one hour," said Folk, the im

perturbable smile never leaving his face,

"but may I ask who your lawyer is?"
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"Governor Charles P. Johnson," said both

men.

They left and returned within the hour

accompanied by Johnson. The latter sought

to learn something from the prosecutor be

fore advising them what to do, and plied

Folk with a mass of questions.

"I know what they want to tell me. If

they do not voluntarily testify, I will drag it

from them and then invoke the law against

them also," Folk threatened. It is a posi

tive fact that at this moment Folk did not

have a single thing upon which to base any

sort of a charge. But his smile was so con

fident and his manner so convincing that

Governor Johnson, one of the leading mem

bers of the western bar, fell into the trap.

"You had better tell it all," he told his

clients.

Turner and Stock, the millionaires, were

taken before the high inquisition. Both

made full confessions detailing how Charles

Kratz, member of the Council, and John K.

Murrell, agent for the Combine in the House

had demanded $60,000 in the first, and

$75,000 in the second instance for the pass

age of the bill. They had put the money

up and also had paid at the behest of Kratz,

$9,000 to Emil Meysenburg, a broker, a

member of the Council, to remove his ob

jections to the bill in question. In the mat

ter of Kratz, Stock stated that John G.

Brinkmeyer was to act as the agent of

Kratz and had been entrusted with the first

key to the safe deposit box, Stock himself

holding the second key. It took Folk two

weeks to drag a confession from Brink

meyer. Day after day he held out and de

nied ever hearing about the boodle fund.

In his case Folk's cardinal virtues, perse

verance, determination and thoroughness

asserted themselves. He never lost his

temper with Brinkmeyer. His smile was

continual, but time after time he confronted

him with Stock and Turner, and in the end

Brinkmeyer broke down and confessed. In

dictments were voted against Charles Kratz,

John K. Murrell, and Emil Meysenburg.

Then the Circuit Attorney beat the indict

ments to court. He secured a writ impound

ing all the money as evidence in the cases

before the city knew a word about the in

vestigation, and that writ still holds good.

The indictments of Kratz, Murrell and

Meysenburg was but the beginning of the

boodle crusade. The drawing up of the in

dictments was work of the utmost study,

but between hours the strenuous Circuit

Attorney found time to delve into the boodle

conditions so that never a day passed for

months without some surprise or other

springing up. Harry A. Faulkner and

Julius Lehmann, members of the House of

Delegates, were indicted for perjury. Folk

learned from Paul Reiss, an attorney, that

these two men had approached Reiss with

the unparalleled offer of making him at

torney for the Combine in an effort to obtain

the boodle money. So blast were the bood-

lers that they actually had the temerity to

suggest a civil suit to determine the interest

in the money. The combines had been re

strained by the Supreme Court from pass

ing the bill, but the members felt that they

had earned the money because of their will

ingness to pass the measure, and suit was

threatened. Reiss testified. Lehmann and

Faulkner attacked this evidence on the

ground of privileged communication, but

Folk beat the defense on law. "No com

munication suggestive of the commission of

a crime can' be termed privileged," he ar

gued, and the courts sustained him. The

indictment of Ellis Wainwright, a million

aire brewer, and of Henry Nicolaus, his part

ner in the brewing interests as well as in the

Suburban railway, were next in order and

then succeeded the recording of true bills

against George J. Kobusch, a millionaire St.

Louisan, and one against Robert M. Snyder,

a wealthy promoter of Kansas City, who

made his home in New York and whose

business it appeared on trial was the de

bauching of legislative bodies.

These early indictments were startling to

the public, but the general opinion was that
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nothing would come of them. For years

there had been knowledge of boodling in

state and city affairs, but no one had been

found to take office with the hardihood of

attacking and rooting out this evil. No

man of sufficient force had dared to assume

the oath and follow his duty to the letter,

and it was not thought possible that Folk,

a man whose demeanor is always as gentle

as a woman's and whose life seems a con

tinual smile, could resist the pressure that

was bound to be brought. But the Circuit

Attorney had his own ideas. In his own

way he was as great as Samuel J. Tilden,

but his efforts were destined to be greater

than those of the New York Reformer. He

was after a monstrous clique as was Tilden,

but while Tilden reached a few, Folk was

to gather in a multitude. In Missouri the

feat had never been attempted. The near

est approach to it was the Tweed case in

New York, and then the whiskey ring prose

cutions, a proceeding backed by the might

of the Federal Government thirty years ago.

Neither could have much weight in the

Folk campaign, but he was likened to both

the former prosecutors, until his work as

sumed such proportions as to bring him

forth positively as a mighty apostle of re

form in public office, greater than his pre

decessors because he began with nothing,

and when it seemed that even the courts

were against his idea, he went to the polls

and drove the political adherents of the

gang he was fighting down to the sea of

defeat.

The law library furnished him little in

formation to base his prosecutions upon, but

he boiled down what he found and when

the time came there was no: "Mene, mene,

tekel tipliarsin" written on the wall.

Folk's strength as a lawyer may be stated

to be his dissipation of self. He prepares

all his cases just as though he represented

the defense. He has his indictment before

him and the facts in the case, and his argu

ment to himself is that : "If I were this

man's lawyer I would fight this case just

so." He lays down the defense and hunts

up all the authorities in that line. As a

bit of illustration I might here state that

this was apparent when the Robert M.

Snyder case went to trial. Folk, following

up his idea of being the defendant's counsel,

figured out almost exactly the line of de

fense that Judge Henry S. Priest, Judge

Frederick W. Lehmann, Major Warner of

Kansas City, Morton Jourdan and the entire

defense planned. Snyder had the cream of

the legal profession aligned against the

State's prosecutor and the surprises that

were intended for the State were met almost

as soon as offered. "How in the world

did you figure this out," one of the lawyers

asked of Folk, and received the quiet re

joinder:

"Oh, if I were to defend this man I would

certainly set up the statutes of limitation

so as to try the question of residence and

prevent bribery entering into it."

That was exactly the line of defense offered,

and Folk was ready with his authorities and

succeeded in confounding the lawyers for

the defendant.

But reverting again to his investigation.

The first indictments were followed by the

flight, first of Murrell and then of Kratz.

Folk, determined to smoke out the entiie

boodle gang, offered a reward for the cap

ture of both, and the best citizens came to

his assistance with a fund to carry on his

work. He had no funds from the State and

the city authorities refused to give him any

aid. His life was threatened and the Chief

of Police, fearful of what might follow an

attempted assassination, placed detectives

to guard him night and day. He ordered

the detectives to attend to their regular

duties.

With the cases in Court to work on, Folk

continued his Grand Jury inquiry and at

the same time planned surprises for the

boodlers. His work on witnesses summoned

was remarkable, and built his reputation

as a cross-examiner. The information he

obtained of boodling in State affairs was
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beyond his jurisdiction until he learned of

the changing of S 1,000 bills by State Sena

tors in the city of St. Louis. The sum

moning of half the higher branch of the

State Assembly followed, and each one

found Folk a most affable man. He met

them with a fund of good nature, never

bullied and teased them, and thereby half

gaining their confidence, suddenly dragged

from them the evidence he wished. In his

explanation of Folk's methods one of the

Grand Jurors said: "He has a little room

adjoining the Grand Jury room which we

call the dark room. In that the witnesses

who are obdurate are made to sit. Other

witnesses are brought in another way and

if Folk wishes to confront them, the obdu

rate one is brought in, but only for a glance.

Folk never lets one witness dream what he

has obtained from another. He never

changes his tone of voice, and for the months

we were under him I did not see him lose

his temper once. His method is to ask a

host of questions along collateral lines, and

then, suddenly without a change of inflec

tion, ask a direct question. Unless the wit

ness is shrewd and watchful, he is bound

to fall into the trap, and a chance word is

sufficient to give this prosecutor the upper

hand."

One of Folk's favorite methods, used dur

ing his investigation, is to follow up the start

obtained by this chance word. Evidence of

bribery is the hardest sort of testimony to

obtain. It is only by these slips that a

start can be made. When it has sufficiently

developed to wring from a legislator that

he has been offered a bribe, Folk relies on

the confronting method. All whom he

suspects he summons, and they are left

singly in the dark room, and every half

hour or so brought into the chamber or

into his private office to confront the in

former. He is asked no questions in the

presence of the man who has told all, but

later is called in and given a chance to purge

his conscience. Senator Busch was one of

these. He held out for a long while when

the State investigation commenced. Time

after time he was confronted with witnesses,

but he stuck to his statement that he had

been an honest man throughout the twelve

years he had served in the Senate. Finally

Folk found his weakness.

"You are a God-fearing man?" he asked.

"Yes, sir."

"You and your wife say your prayers

together night and morning?"

"Yes, sir."

"Senator Busch, go home and pray.

Pray to God for The Light and come back

to-morrow."

Busch returned the next day. He was

weeping bitterly as he stepped into Folk's

office, and rushing forward, he kissed the

prosecutor's hands. "I will tell all," he

said. "Thank God that I met you. I

prayed last night and was shown the way.

Take me before the Grand Jury at once."

He kept his word and unravelled such a

story of corruption in high office as stag

gered the State. Lieutenant-Governor John

A. Lee was haled before the astute prose

cutor. He at first asserted that the stories

circulated were the machinations of polit

ical enemies.

"I am running for Governor of this State

and my enemies wish to down me," he

asserted.

"Governor, we will see about that," was

the quiet response.

Folk at that time had information that

Daniel J. Kelley, a New Yorker, the editor

of a baking-powder journal, and the repre

sentative of a trust in that line had fathered

a bill through the State Legislative bodies

giving his concern a monopoly of the prod

uct in the State. It was known as the

Alum bill, and no other concern was able

to meet its requirements and dispose of

baking powder in the State. Kelley had

gone to Jefferson City as Brown. He had

been known to speak often with Lee, and

this was the clue that Folk followed up.

He pressed Lee quietly but surely. "Now

Mr. Lee, you can help me if you will. You
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have the evidence and I know it. Let me

tell you something. If you help me I will

be your friend. But if you do not help

me, I shall have to do something that

will be very painful to yourself and your

friends."

"Will it hurt my race for Governor?"

Lee asked.

"If you have done no wrong, no. If

you have, then the quicker you retire from

public life the better for you."

Lee studied hard, and Folk left him. He

brought in several other senators, among

them Senator Frank Farris, who was Lee's

bitterest enemy. The sight of Farris brought

Lee to time.

"I only have the check," he said.

"Ah, let me see it," Folk begged.

Lee brought it forth. It was an ample

check from Kelly to Lee for Lee's services

as President of the Senate, in defeating a

bill for the repeal of the nefarious Alum bill.

The check was the ground-work for a State

inquiry which resulted in many indictments

and the resignation of Lee. It has had its

fruit in the absolute elimination of the

State Democratic Machine from political

life, and the promises of a purer official era

in the State.

But in the Municipal inquiry Folk's work

was greater. Stock and Turner could only

give evidence against two men, Kratz and

John K. Murrell, as those were the only two

outside of Meysenburg with whom Stock

had dickered. It was necessary to get other

information, and Folk slowly and labo

riously gathered it in. He knew that if he

could get these two men to talk, he would

be able to reach fully a hundred boodlers,

and he exerted himself to two purposes.

First, he wanted the men back to force them

to turn State's evidence, and secondly, he

wished other informers to rake in the bribe

givers. But he found it impossible to shake

the Combine. He managed to work on an

outside matter which resulted in the indict

ment of Edward Butler, a multi-millionaire

blacksmith and Democratic 'Boss," on the

charge of attempting to bribe Drs. H. N.

Chapman and Albert Merrell, members of

the Board of Health, but his ambition wag

to break up the clique which controlled

Legislation in the Municipal Assembly. His

inquiries led to the locating of Murrell and

Kratz in Mexico. He learned that the

boodlers had raised a large sum and sent

it by another boodler to Mexico for Murrell,

but that the boodler had kept it all and

left Murrell sick and almost destitute in

the City of Mexico. There was no treaty

with Mexico, making bribery extraditable,

but Folk tried it with Kratz and failed. On

Murrell he worked differently. He reached!

Mrs. Murrell and talked to her so earnestly

that while he made no promises she was

certain that mercy would be shown her

husband if he returned and made a clean

breast. With that understanding she went

to Mexico, and inside of three weeks Murrell

returned here under cover. He was taken

before the Grand Jury surreptitiously on

the morning of September 8, 1902, and that

day the world was astounded with the reve

lations. Fifty-four indictments, were voted.

The boodlers were locked up and their bail

fixed at an enormous sum. Edward Butler

was the first to rush to the assistance of the

indicted men, and he secured bail for them

and hired their lawyers.

Folk, in order to support the evidence of

John K. Murrell, had to have corroborative

evidence and he secured it from Edward E.

Murrell, a brother of the fugitive, and George

F. Robertson, both of whom had been mem

bers of the Combine. These two had per

jured themselves before the Grand Jury

time and again. They went before the

inquisition on the morning of the revela

tion as firm as rocks. Subpoenas had brought

them there as witnesses and they supposed

it would be the same old line of question

ing and the same answers were ready. But

Folk met them outside and took them into-

his office.

"You boys ought to tell me the truth,"

he said.
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"We have, Mr. Folk," was the reply.

"You don't know anything about bood-

ling?"

"Not a word."

"Nor about a Combine?"

"Nothing."

"You know nothing about $250,000 for

the Central Traction bill ; $47,500 for the

City Lighting bill; $75,000 for the Subur

ban deal, and various sums for other bills."

"Not a word."

" Boys, I am absolutely ashamed of

you."

He touched a button. An office attaché

entered.

"Ask John to step in," said Folk.

From an ante-room John K. Murrell

entered. If a bomb had burst under the

feet of the brother and of Robertson, it

could not have paralyzed them more. For

a few minutes neither could say a word

and then they broke down completely and

sobbed out a full confession. They were

taken before the Grand Jury with John K.

Murrell and told everything.

So much for the methods of the man in

investigating these matters. In others he

is just as thorough and just as certain. Not

one of those early indictments based on a

common sense understanding of the case,

has been held defective by the Supreme

Court. In not a single instance has he

made an error in the trial of the cases which

the Supreme Court found reversible. All

of the cases remanded went back because

of erroneous instructions of the court, or

in some cases on technical points in which

the Supreme Court has reversed former

rulings. The frequency of these reversals

roused the public to believe that the polit

ical standing of the defendants influenced

the decisions, but in all these cases the error

of the court below was clearly shown.

These set-backs did not deter Folk in the

least. He returned to the conflict, and

reversals were but followed by second con

victions, and so closely did he adhere to

the rules laid down by the Supreme Court

that in these second trials not a loophole

has been discovered.

Folk's one plan in the prosecution hag

been to keep the issue clear before the jury.

He has not allowed opposing counsel to con

found the issues and thus confuse the jury,

and when the matter was left with the

twelve triers, they went to the jury rooms in

every instance with the State's case and

charges clearly before them. His addresses

have been in the nature of appeals and some

of them are fit to adorn the text-books of

schools. He has pointed out to juries the

awful results which would follow an acquit

tal and the high moral effect of a conviction,

and the Supreme Court has held that this

was proper. In all the prosecutions Folk

has met the very best of Missouri's legal

talent and not once has he been worsted.

Probably the hardest fought of all the

cases were those in which Emil Meysenburg,

Edward Butler and Robert M. Snyder were

the defendants. Folk might have had

clearer cases if he could have secured

Charles Kratz as a witness. But Kratz re

fused to come and Folk was compelled to

make trips to Washington, D. C., secure the

cooperation of President Roosevelt, Secre

tary Hay, and others, and through them to

force a new treaty with Mexico which

included a clause for extradition for the

crime of bribery. And his knowledge of

law brought others to his view that the new

treaty was retroactive, and thus he obtained

Kratz. But he found a stubborn character

when he did get him, and to this day Kratz

has done no more than to say "Good day"

to the Circuit Attorney. The Meysenburg

case, as the first of the big ones to be tried,

attracted more than usual attention. He

was defended by Judge Chester H. Krum,

Judge Priest, Judge Boyle, and Messrs. Leh-

mann and Jourdan. The State charged

that Meysenburg held certain shares of

stock in the St. Louis Electric Construction

Company, a defunct corporation which gave

way to a concern engineered by the very

men who were back of the Suburban bill
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seeking the franchises and privileges which

Stock wanted to pay so handsomely for.

Folk charged that Meysenburg was a mem

ber of the Council and of the railroad com

mittee of that body, that he held up the bill ;

that is, would not permit it to go out of the

-committee, and that when Kratz went to

him and asked why he was keeping the bill

back, Meysenburg stated he had been

worsted by "the gang" and was but even

ing up. Kratz arbitrated and it was

•charged that he arranged with Stock to

take up the shares at their par value of

-$9,000. This Stock did, in the presence of

Kratz, and though Meysenburg voted against

the bill when it finally came up for passage,

he was charged with bribery.

In his examination of the talesmen, Folk

mentioned the names of most of the other

men accused of bribery, asking the jurors if

they knew them, and this was grounds for

the saving of exceptions by the defendant,

the latter claiming that it was calculated to

prejudice his case by linking his name with

other defendants in kindred causes. The

•courts held that the questions were proper.

Folk's trial of the Meysenburg case dis

played his wonderful power of preparation.

He was ready for every point raised by the

•defense and their authorities were his. He

traced every move of the Combine, linked

every act and overcame the defense so

easily as to force the belief that he was a

Moses of Criminal law. The same careful

work was apparent in the trials of Edward

Butler, at Columbia, Mo., for attempted

bribery, and at Fulton Mo., for bribery.

Butler was considered the political boss of

St. Louis and one of the Democratic powers

in the State Machine. Folk's audacity in

attacking him was food for unlimited com

ment, yet the young prosecutor secured one

conviction and a sentence of three years was

placed on the head of the "Village Black

smith" as Butler is called.

Folk is a master in the handling of a jury.

Though not conspicuously eloquent, he has

the power of binding his men to him and it

takes him but a brief space to gain the con

fidence of a jury. He believes in stating

facts but has a habit of drawing similes,

often of the most beautiful kind. In the

Meysenburg case, for instance, Folk's opening

words were : —

"When you find paint upon the lily, or

artificial perfume upon the rose, there is a

suspicion in the one instance of the original

whiteness of the lily and in the other of the

original sweetness of the rose; so when you

find so-called innocence defended with such

eloquence there is a suspicion of the inno

cence so much eloquence defends."

Getting at the issue of the cause, Folk's

assertions to the jury mainly were : —

"After all this pyrotechnical display of

words you have heard, I would have you to

go back with me to the main issue in this

case, and that issue is not regarding some

foreign matter that they have endeavored

from the beginning, of this case to bring

here to confuse this jury, but that issue is,

— has this defendant been guilty of corrup

tion in office under the facts in this case.

These gentlemen appearing here for the de

fense are employed for that purpose and

they do their duty well. We who appear

for the State have the same motives, the

same interest as you have. We are here for

a common purpose, in a common cause, to

vindicate and uphold the law, you as jurors

and I as the Circuit Attorney. Gentlemen,

Mr. Lehman speaks of the infamy that is

supposed to be attached to the informer.

That is no new gospel he preaches. You

can hear the same doctrine in every den of

thieves and haunt of crooks in all this city

and all this land. It is the thieves' doc

trine that one shall not tell on the other.

If that doctrine could meet the sanction of

this jury, it would delight every thief and

every crook in this city and everywhere. If

we do not have a man to turn State's evi

dence, then how is the law going to be vin

dicated in a case like this. It would take

away from us the very means to prove

bribery. How are we going to prove it
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without the witnesses? It is a peculiar in

cident of human nature that criminals, no

matter how depraved they may be, pride

themselves on never breaking their word

with their fellows. The jail, the peniten

tiary, or even the gallows holds no infamy

for them, but if one criminal desires to

bring upon his head the denunciation of his

fellows, let him turn State's evidence. I say

that when one has committed an offense he

is more to be honored for confessing than

concealing it. When one has committed a

crime the highest atonement he can make

is to kneel at the feet of justice and tell the

truth."

"Bribery, gentlemen, is not between pri

vate individuals. Whatever moral turpi

tude there may be in one private individual

bribing another private individual to do or

not to do something, that is a matter with

which the law is not concerned ; but when an

official is corrupt, then the law steps in be

cause the law seeks to hold all official acts

above corruption and debauchery.

"Under our system of government, all

power and all authority are vested in the

people. The people rule. The people gov

ern. The people can act only through their

chosen representatives; they select some

officials to make the law, others to interpret

it, and others to enforce the law. All au

thority possessed by any official must trace

its chain of title back to the people. All

official power belongs not to the public

official, but to the people he represents who

gave the power. The legislator's vote and

his influence are not his private property but

that of his constituents. It is given him by

the people as a sacred trust to be admin

istered for the public good, and if there be

in the category of crime, one that is greater

than all others, the unpardonable crime, it

is the offense of him in whom such a sacred

trust has been reposed and who used it for

his private gain and enrichment.

"Were all officials corrupt, and were all

official actions for sale, then government

would soon become the debauching tyranny

of the few with wealth enough to purchase

it. In this case we have an official elected

by the people, charged with solemn and

sacred duties, a trust reposed in him by the

people: has the evidence in this case shown

him to be a good and faithful public servant

or not?"

These excerpts are taken from the be

ginning of his speech in the Meysenburg

case. They may be taken as an indication

of the beginning of all his addresses in the

boodle prosecutions. While he has varied

greatly in the use of the language, still he

has brought the attention of his jurors to a

full sense of the issue, and his summing up

of the evidence has followed in calm, force

ful and deliberate style. In this same trial

he did not vary from his usual style of in

jecting some biblical quotation. For the

Meysenburg jury Mr. Folk quoted: —

"And Jesus went into the Temple of God

and cast out all them that sold and bought

in the temple and overthrew the tables of

the moneychangers and the seats of them

that sold doves — And said unto them: 'It

is written, My House shall be called the

house of prayer; but ye have made it a den

of thieves.'"

His closing remarks are always in the

nature of appeals and not once has he failed

to affect not only the jurors but even the

defendants themselves. As a sample, his

peroration in the Meysenburg case may be

offered.

"Gentlemen," he said, "you are to set up

the standard of official conduct in St. Louis.

What do you want the standard of official

conduct to be? Do you want it to be such

as this defendant has done? Do you want

him to be the type of official life in St. Louis?

Do you want other officials to gauge their

actions by his, or is your standard higher

and better than that? I hope to God it is?

If all officials were like this man, then God

pity our city ! God pity the citizens who

would be in the hands of such officials!

Gentlemen, eager and anxious eyes are look
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ing at you, looking to you to vindicate the

law and show to the world that St. Louis

juries will punish corrupt officials. A con

viction will do more good for St. Louis than

anything that could happen in a hundred

years; an acquittal would do irreparable

harm. A conviction means the end of offi

cial corruption in St. Louis and its death

knell. An acquittal means a carnival of

corruption. It would be a thousand times

better that bribery be undetected than not

to be punished when detected. You can

by your verdict, gentlemen, either send the

boodlers a message of encouragement, of

cheer and approval, or you can send them a

stern and terrible condemnation. Gentle

men, I ask you in the name of the State and

of this great city, I ask you in the name of

every law-abiding citizen, of every man,

woman and child, I ask you in the name of

all that is holy and good to vindicate the

law and set the stamp of your disapproval

on such conduct, with such force as will put

an end to official corruption in St. Louis for

years to come. Be true to your State, be

true to the law, be true to yourselves; — to

each of you I say: be true to yourself, 'and it

must follow as the night the day, that thou

canst not then be false to any man' or to

the community in which you live."

In the trial of Edward Butler at Columbia,

Mo., Folk found inscribed over the entrance

to the court-house the words:

"Oh Justice, when expelled from other

habitations, make this thy dwelling-place."

Those words were his theme and made

the iron-nerved millionaire wince. In

closing, Folk sent a thrill through his hearers

with his appeal: "Missouri, Missouri, I am

pleading for thee, pleading for thee."

Folk is not a loud speaker. His voice is

as soft as a woman's and goes straight to the

heart of his hearers. He believes in a con

versational tone in addressing a jury and

not in the bombastic flights a great many

lawyers so readily affect. He relies fur

ther on the intelligence of his jurors and in

every one of the boodle trials has invoked

the special jury law which commands the

Jury Commissioner to summon veniremen

of "More than ordinary intelligence." In

the second Butler trial which resulted in an

acquittal, the only acquittal by jury in the

history of these prosecutions, the court over

ruled a request for a special jury and a jury

of ordinary class was readily befuddled by

the oratory of the legal talent at the com

mand of the defense. Folk is one of the

gentlest of men. He never becomes excited,

and never fails to take advantage of any

sudden anger shown by an opposing lawyer.

He is distinctly a man of dignity and

equipoise.

Honor, ability, and industry were his

three powers in his fight against boodle, and

his success is due above all else to his de

termination to perform his official duty

according to his oath of office.

ST. Louis, Mo., Dec., 1904.
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THE NEED OF LEGISLATIVE EXPERTS

BY TRAVIS H. WHITNEY

IN a monograph on "Our State Legisla

tures" in the December Atlantic, Mr.

Samuel P. Orth comes to the conclusion,

after a minute statistical classification of

our laws and legislators, that "we are law

mad." The average annual output of

statutes in all the states, over fourteen

thousand, seems to bear this out. The wide

spread belief that law is a cure-all; special

or private legislation; the failure to differ

entiate properly between legislation and

administration; and, the influence of corpo

rations over Legislatures, are considered by

Mr. Orth as the causes of our law craze. He

decides that the remedy lies in the alertness

of the people and not in decennial or quad

rennial legislative sessions or other constitu

tional limitations.

The purpose of this article is to point out

how the alertness of civic organizations aris

ing from bitter experience is working in New

York towards preserving the statute books

from needless and harmful legislation. The

result may not be altogether the affirmative

scientific legislation Mr. Orth pleads for but

it is a long step in that direction.

The New York Constitution provides (a)

that no special or private bills on certain

enumerated subjects shall be passed by the

Legislature; (6) that such matters must be

dealt with by general laws; (c) that city

authorities shall have a limited power of

veto of measures relating to their cities.

The City of New York has been given a

charter constructed theoretically "upon the

principle that it is expedient to give the

city all the powers necessary to conduct its

own affairs." Yet general laws may be

modified and charters amended. The charter

was given by the Legislature and it may be

changed or taken away by the Legislature.

The city may grant franchises, under its

charter, for limited periods, but the Legis

lature can grant franchises freed from re

strictions both as to time and compensation.

Advantage has been, and is, taken of all

these possibilities by interested public-

service corporations and corrupt legislators.

In 1799 Aaron Burr obtained from the New

York Legislature an act creating the Man

hattan Company to supply water, then

much needed in the city, but hidden away

in the charter was a provision giving bank

ing powers to the company, a privilege

theretofore denied to Burr by his political

enemies. The company established its bank,

which still exists on Wall Street, with a tank

maintained to comply with technical re

quirements of its charter.

In 1904 the Niagara, Lockport & Ontario

Power Company tried unsuccessfully to have

enacted into law a bill which in its title was

merely "to extend its time to commence

work and otherwise," yet hidden from all but

the careful observer were provisions grant

ing this company the unprecedented right

of eminent domain in every part of the

State, a franchise in every street and thor

oughfare of every political unit of the State

without compensation and in perpetuity,

and unlimited use of the waters of Niagara.

In the time between these two "sneak"

bills came a long line of vicious bills, whose

enumeration would be superfluous here.

The resulting scandals have given rise to

the creation of committees on Legislation of

certain organizations in New York City for

the purpose of fighting such measures. The

general method of procedure is as follows:

Every bill is carefully studied as soon as in

troduced and every reprint is examined.

Men, skilled in legislative matters, are main

tained, both in New York City and in Al

bany, to devote their whole time to pre

ventive Legislative work. A brief descrip

tion of some of these organizations may
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convey a clearer conception of their work

ings.

The Citizens' Union, "a union of citizens

of New York City without regard to party,

for the purpose of securing the honest and

efficient government of the City of New

York," maintains a representative in Al

bany during the entire session to gather

general information concerning legislation,

to get hearings on important bills, to appear

before committees when hearings are sud

denly called "over night" and in general to

be on the spot when the need is greatest.

The lobbyists of corporations are met by

trained advocates devoted to the interests

of good government. In New York City

the organization has a Committee on Legis

lation, composed of some fifteen lawyers.

The secretary of the committee, with ade

quate assistance, devotes his entire time to

the examination of all bills that may seem

to affect New York City or its citizens in any

way. All bills that seem questionable are

immediately sent to such members of the

committee, or to such other lawyers, as are

most familiar with the subject affected,

with a request that a report be submitted

covering the following points :

(1) How will the bill affect existing law, the

city charter, rights or powers of NewYork City ?

(2) Is it necessary or desirable in its pres

ent form, or with any changes you think

worth while suggesting?

(3) What should be the attitude of the

committee ?

These reports are carefully considered at

the weekly meetings of the full committee.

If the bill is objectionable the opposition of

the committee is expressed in a variety of

ways, depending on the introducer of the

bill, its relative importance and the influ

ence that may be behind it. It is quite

true, as Mr. Orth finds, that the majority of

legislators are "average American citizens."

Because they are such they prefer to do

right rather than wrong and it is quite suffi

cient to point out privately to them that a

certain bill which they have introduced is

objectionable because violative of Home

Rule, unnecessary because power exists in

some board or city department, or is inac

curate or loosely drawn. If there is consid

erable pressure, however, behind a very ob

jectionable bill, it is a fight to a finish.

This means that the committee sends a

brief, in opposition, to the Legislative Com

mittee having it in charge, asks for and at

tends hearings, writes to every member of

the legislature setting forth the facts, enlists

the co-operation of citizens and other organi

zations, sends memoranda to the newspapers,

and, if the bill finally passes both houses,

fights it before the mayor and governor.

Every legitimate channel is used to secure

the defeat of the measure. On the Niagara

bill letters were sent to the common coun

cils of other cities calling their attention to

the threatened invasion of their franchise

rights and a number of them actively aided

in the defeat of the bill.

The City Club has a legislative bureau

which gathers, through a representative

maintained in each house of the Legislature,

facts relative to the introduction of bills,

hearings, position on the calendar, etc.

These facts, together with copies of all bills,

are sent to New York City and immediately

distributed to other organizations and com

mittees. The secretary of the club, late

deputy commissioner of the Tenement

House Department, is in Albany a large

part of the time and devotes his particular

attention to proposed amendments to the

Tenement House Law, which is still the

object of vicious attacks by property own

ers who have been made to feel its burdens.

Certain amendments in 1903 were defeated

only after the most strenuous efforts, which

included the descent upon the Legislature of

a special trainload of indignant citizens in

cluding settlement workers, city officials and

tenement house dwellers.

The Merchants' Association, aside from its

great work as the leader of such associa

tions throughout the country, devotes con

siderable money and energy towards pro
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tecting and increasing the efficiency of the

city government. It has made exhaustive

investigations of city affairs, such as the gas

monopoly, the telephone monopoly, and the

water department with its great plans for

additional water supply. It does not hesi

tate to fight with the utmost vigor such

bills as the Ramapo Water Steal, and its

counsel and officers spend a great part of

the winter on the State Legislature. The

Board of Trade and Transportation co

operates with other organizations and has

representatives at Albany almost constantly.

Other organizations looking after legisla

tion of one kind or another are the Transit

Reform Committee of One Hundred, the

Brooklyn League, the Civic Club, and a host

of taxpayers; Boards of Trade and other

clubs in the local Assembly Districts.

That the methods of these organizations

are effective is shown by the record of 1904,

when only one measure of the many opposed

by the civic organizations of New York

City finally became law. What this means

may be shown by a brief summary of the

objectionable measures of 1904, without

mentioning bills defeated in preceding years.

There were over fifty bills providing for

salary increases of officials and employees of

New York City to an amount in excess of

one million dollars. Such of these as passed

the Legislature were vetoed by the mayor

on the ground that the city had full author

ity to raise the salary of any deserving offi

cial. Seventy-five other bills called for com

pulsory expenditures by the city of nearly

ten million dollars, including a gift of two

million dollars to the volunteer firemen of

outlying districts of the city. The Metro

politan Street Railroad interests drafted and

sent up six bills amending general laws in

such particular terms as left no doubt as to

the results; namely, the revivification of de

funct franchises and the gift of new fran

chises worth millions of dollars, freedom

from penalty suits, brought on by the com

pany's own disregard of the provisions of

the transfer law, and other favors desired

by the company. Over fifty organizations

united in opposition to these bills, mass

meetings were held and large delegations

sent to Albany with the result that the

bills were not advanced beyond second and

third readings. A compulsory voting ma

chine bill, with the backing of certain poli

ticians, was introduced in the closing days

and rushed with astonishing speed. Had it

become law, independent voting would have

been impossible, to say nothing of the

vast expense the city would have been

under in purchasing machines for each of

the fifteen hundred election districts of the

city. The gas monopoly of the city, the

Consolidated Gas Company, whose fran

chises are not as sound as they might be,

was behind the Remsen Gas Bill, an amend

ment of an old statute, which would have

made at least one franchise worth millions

more than it is now. This passed the Leg

islature, was signed by the mayor, but finally

vetoed by the governor after most ener

getic work on the part of civic organiza

tions.

For the 1905 and following sessions these

organizations have adopted still more effec

tive plans to defeat offensive measures and

to support such as will round out the Home

Rule provisions of the city. Under the lead

of such organizations as the Citizens' Union,

City Club, Board of Trade and Transporta

tion, Transit Reform Committee and the

People's Institute, a confederation which

will ultimately take in most of the organ

izations of the city, has been formed with a

council consisting of delegates from each

organization.

The officers of this council will keep fully

and promptly informed concerning all leg

islation, will communicate at once with all

participating organizations as to bills that

are considered vicious and in danger of pass

ing and will inform the public through the

newspapers concerning dangerous bills. An

aggressive plan will be followed even after

the adjournment of the Legislature and the

eighty and more assemblymen and senators
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from New York City, if they prove at all

attached to suspicious bills, will hear not

merely the outcries of hated "reformers,"

but will discover that the citizens of their

own individual districts are organized against

them. An earnest of what may happen is

shown by the fate of three members of the

Legislature of 1904. A Republican Assem

blyman, who asked from the Metropolitan

Traction interests the "privilege" as he

naively confessed, of introducing one of

their bills, was driven from a meeting of the

Republican Club of his district where he had

gone with possible thoughts of commenda

tion. He was not renominated. Another

Republican Assemblyman, whose name is

attached to the notorious gas bill, was re-

nominated and defeated in a Republican

•district that gave Roosevelt an enormous

majority. A Tammany leader, grown rich

through favor, had sat in the Senate from

time immemorial — until 1904, when a

young man, aggressive and honest, defeated

him, to his utter astonishment. Among his

reported remarks on "Reform" is this

choice specimen:

"It makes me tired to hear people talkin'

about legislators bein' grafters, because we

vote for bills that some corporations wanted.

They're even callin' me a grafter because I

put through the bill closin' up Spuyten Duy-

vil Creek so as to make room for the New

York Central Railroad tracks. They say,

that when the bill becomes a law I'm goin'

to get the contract for fillin' in the creek.

Well, what of it? Ain't there such a thing

as honest friendship left in the world? "

So much for the efforts made by the citi

zens of New York City to keep from the

statute books all but the best of the reams

of bills annually presented to the Legisla

ture. It remains to speak briefly of the

methods. In the first place, civic organiza

tions have been able to do their part in ob

taining for their city its present powers and

to preserve it from greater spoliation be

cause they have been thorough and syste

matic. They have not depended on the

corporation counsel of the city nor on honest

Legislators to expose iniquitous bills, though

there are mam'' honest legislators in the New

York Legislature, as there are in every

State. Neither have they placed the re

sponsibility on the newspapers, zealous as

the great dailies of the city have always

been in the detection of corruption and

prompt as they are to aid when others ex

pose graft and greed. The average legis

lator, because he is an "average American,"

has a multitude of duties and it can hardly

be expected that he will study carefully the

daily increasing pile of bills by the side of

his desk. His time is occupied with ses

sions, committee meetings, constituents, and

at the end of the week he must go home to

attend to his private affairs. On the other

hand, there is a class of legislators whose

scrutiny of prospective legislation can hardly

be depended on. To this class will prob

ably belong an Assemblyman of 1905, from

a solid Tammany district, who was de

scribed in the Evening Post's Voters' Di

rectory thus: "bartender; out of work just

now; first candidacy." The newspapers

cannot give space, even when they are dis

interested, to an analysis of all bills laid be

fore the Legislature. Their legislative re

porters cannot wade through the thousands

of pages and be sure to hit on exactly the

good and bad in every bill. In the Legis

lature of 1904 the number of bills and re

prints numbered 2070 in the Assembly and

1378 in the Senate, with an average of over

ten pages each. Of this number 734 in the

Assembly and 418 in the Senate affected

the City of New York in one way or an

other. It is not surprising, therefore, that

the civic organizations of the city, made up

as they are of public spirited men who

gladly give of their time, yet find it neces

sary to employ men to devote their entire

time to questions of legislation and the

supervision of official administration.

The cure of legislation will come, not

from vainly wishing for the good old days

of parliamentary debates, but from the de
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velopment in the community of a trained

body of legislative experts, men who are

familiar with existing law, who are not bur

dened with official administration and who

can instantly detect the damaging effect of

an obscure bill introduced by an obscure

member. A voluntary committee, reorgan

ized every year, in the nature of things,

cannot avail itself of accumulated experi

ence. The retention of men skilled in legis

lative matters, alone makes possible the

continuity which is so essential to any sub

stantial reform.

Their value is shown by the recent situa

tion in New York City. The Tammany

commissioner in charge of lighting sud

denly signed contracts with the gas mon

opoly at figures which had been rejected by

the previous Reform Administration in order

to force the company into court to litigate

the reasonableness of its prices. Alarmed

at the public indignation over its surrender

to the company, the Board of Estimate and

Apportionment instructed the corporation

counsel to draft and have presented to the

Legislature a charter amendment giving the

city power to build a municipal lighting

plant; an amendment that would have to

meet in the Legislature tremendous oppo

sition by the gas lobby. It was then

pointed out by the Citizens' Union that if

the Board of Estimate and Apportionment

really were in earnest about wanting a

municipal plant, it should instruct the

corporation counsel to look at the charter

in its present form before bothering with an

amendment. When he looked he was so

surprised that he distrusted himself and

asked authority to retain ex-Judge Dillon

who rendered an opinion that the city had

complete power, without further legislation.

The Tammany administration must now

make good on the question of a municipal

lighting plant or acknowledge that it was

playing politics when it adopted a resolu

tion in favor of such a plant at a time when

it was thought that the city had no power

and that a bill to give it power would prob

ably be defeated.

In this movement New York is not alone.

Chicago has its legislative league which has

been of invaluable service in preserving the

franchise wealth of the city from spoliation

by corrupt legislators. The Merchants

Association of San Francisco maintains a

representative at Washington to watch legis

lation affecting the Pacific coast. These or

ganizations have learned that they can best

fulfill their objects by employing legislative

experts who make effective the work of the

scores of public spirited citizens who are

ready to join in every movement for civic

betterment. The consolidations of great

financial interests which are employing the

most astute legal talent of the country at

prices which no private organization could,

and which no municipality dare, pay to its

legal advisers, and which find profit in pro

curing special legislative favors, has created

a machinery too powerful to be successfully

combated by individual or inexperienced

citizens.

NEW YORK, N. Y., Jan., 1905.
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FEDERAL CONTROL OF INSURANCE CORPORATIONS

BY WILLIAM R. VANCE

IT is probable that that portion of the

President's strikingly interesting mes

sage recently transmitted to Congress which

has attracted most attention from lawyers

is the sweeping recommendation of Federal

control of all the great corporations engaged

in interstate business. Certainly the most

striking feature of this recommendation is

that concerning insurance corporations, of

which the President 'speaks in these words:

"The business of insurance vitally affects

the great mass of the people of the United

States and is national and not local in its

application. It involves a multitude of

transactions among the people of the differ

ent States and between American compa

nies and foreign governments. I urge that

the Congress carefully consider whether the

power of the Bureau of Corporations can

not constitutionally be extended to cover

interstate transactions in insurance." This

recommendation, which comes almost as a

shock to the lawyer accustomed to consider

the doctrine that the insurance business is

not interstate commerce as one of the few

well settled rules laid down for the con

struction of the commerce clause of the

Federal Constitution, should be read in

connection with the following statement

made in the same message: " When we come

to deal with great corporations the need for

the Government to act directly is far greater

than in the case of labor, because great cor

porations can become stich only by engaging

in interstate commerce, and interstate com

merce is peculiarly the field of the General

Government."

This sentence gives the keynote to the

general movement to secure Federal control

of insurance corporations. In effect it de

clares that a corporation which has become

so great as to transcend, in its business ac

tivities, the bounds of the state of its crea

tion, and has become engaged in extensive

interstate operations, is thereby brought

within the purview of the interstate com

merce clause, and so made subject to the

legislative control of the national Congress.

That such a movement has already ac

quired considerable volume and force may

be seen through evidence derived elsewhere

than from the President's message. Thus

in the Act of Congress establishing the De

partment of Commerce and Labor, approved

February 14, 1903, we find, among other

provisions defining the powers and duties

of the Bureau of Corporations, the following:

"It shall also be the province and duty of

said Bureau, under the direction of the

Secretary of Commerce and Labor, to gather,

compile, publish, and supply useful informa

tion concerning corporations doing business

within the limits of the United States as

shall engage in interstate commerce or in

commerce between the United States and

any foreign country, including corporations

engaged in insurance, and to attend to such

other duties as may be hereafter provided

by law."

The natural inference to be drawn from

the words so quoted is that Congress con

sidered insurance corporations to be in

cluded among those engaged in interstate

commerce. Acting in accordance with the

instructions so given, the Bureau of Corpo

rations has carefully compiled the insurance

laws of the several states, and collected a

mass of other information concerning the

conduct of the insurance business in the

United States.

The Commissioner of corporations, Mr.

J. R. Garfield, in a very able and readable

report in which he urges Federal control, by

means of a compulsory Federal franchise,
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over all interstate corporations, speaks as

follows concerning the powers of his bureau

over insurance corporations:

"Federal control over insurance and the

exercise over insurance corporations of the

compulsory powers of the Commissioner

rest upon the same legal basis, raising at

the outset the question whether insurance

is in any of its forms interstate commerce.

" A long line of decisions of the Supreme

Court of the United States, commencing

with Paul v. Virginia (8 Wall. 168), estab

lished the legal proposition that insurance

was not interstate commerce in any of its

forms — fire, life, or marine — as presented

to the court. This line of decisions has been

further supported by the uniform holdings

of State courts.

"If this legal proposition is irrevocably

settled, the powers of the Commissioner

relative to insurance are purely of a statis

tical, voluntary, non-compulsory nature.

He may collect, compile, and publish such

information as may be voluntarily furnished

to him, but he can not compel the produc

tion of such information, nor would he be

justified in recommending any Federal legis

lation directed at Federal control of insur

ance. The rapid development of insurance

business, its extent, the enormous amount

of money and the diversity of interests

involved, and the present business methods

suggest that under existing conditions in

surance is commerce, and may be sub

jected to Federal regulations through af

firmative action by Congress. The whole

question is receiving most careful consid

eration upon both legal and economic

grounds."

Since it is thus apparent that an attempt

is being made to bring about in some way

Federal control of the insurance business,

it becomes a matter of interest to learn the

origin of the movement.

Statutes enacted by the states for the

purpose of regulating the business of cor

porations operating within their respective

bounds are found in nearly all instances to

have sprung spontaneously from the legisla

tures, inspired by more or less clearly de

fined popular demands, while the corpora

tions themselves doubtless pray, so far as

their soulless character and metaphysical

constitution will permit, for nothing so

devoutly as immunity from further state

regulation. But when their eyes are turned

to the national government a change comes

over the spirit of their dreams, and they

crave national control. That is, the de

mand for national control of corporations

comes almost exclusively from the corpora

tions, and especially from the insurance cor

porations and those acting in their interest.

And the reason is not far to seek.

Under the law as it now exists, the foreign

insurance corporation is absolutely at the

mercy of the states in which it desires to

do business. The state has an absolute

right wholly to exclude it if it so desires,

or to admit it upon such terms as public

policy, political cupidity, or legislative igno

rance may suggest. The state may impose,

as conditions of admission, not only capri

cious and arbitrary requirements, but in

effect, it may also lay and enforce conditions

in themselves illegal and void. For, since

the state has an unqualified power to refuse

the license required for admission, so it may

revoke the license once granted, for any

cause whatever, good or bad, or for no

cause at all. Thus it has been held, and

with manifest correctness, that the con

tract made by an insurance corporation as

a condition of admission into the state, that

it would not take advantage of its consti

tutional right to remove its causes into the

Federal courts, is void and of no effect.1

But it is also held that while the corporate

insurer has the right to disregard his agree

ment and remove his cause to the Federal

courts, the state may make the breach of

such a void agreement a ground for revok

ing the license of the recalcitrant corpora

tion. The right of revoking the license

being absolute in the state, the reason for

1 Home Ins. Co. v. Morse, 20 Wall. 445.
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the revocation, or the motive actuating it,

is not a proper subject for judicial inquiry.1

In effect, the licensed foreign corporation

must make its election between submitting

all questions which it may desire to litigate

to the state courts, and ceasing to do busi

ness in the state. Some question as to the

permanence of the doctrine of the Doyle

case has been raised in later cases,2 but it

is difficult to see how the conclusion reached

in that case can be escaped without violat

ing the principle giving the state the un

qualified right of excluding foreign insur

ance corporations.

Under this doctrine the state may, there

fore, make any requirement whatsoever of

the licensed foreign insurance corporations,

whose only alternatives are submission or

withdrawal from the state and the conse

quent loss of business that has been built up

at the expense of much time and money.

There can be no doubt that these regula

tions are, for the most part, prescribed in a

bona fide attempt to conserve the best in

terests of the people of the several states,

and some are undoubtedly well adapted to

that end ; as for instance, the laws requiring

of insurance corporations stated reports,

official examinations, the deposit of guar

antee funds, and the appointment of some

representative resident in the state to re

ceive service of process. Others, however,

are distinctly vexatious, and repugnant to

sound business principles as applicable to

insurance, such as the so-called anti-compact

laws, and the valued policy laws.

But even those state regulations that are

not unsound in themselves are, for two

reasons, most oppressive to the great in

surance corporations under the existing

order of things. In the first place, there

are some fifty different states and territories,

each with power to regulate in any manner

1 Doyle v. Continental Life Ins. Co., 94 U. S.

535-

2 Sec Cable v. United States Life Ins. Co., 191

U.S. 288, and cases cited at p. 307. See also

discussion in Vance on Insurance, pp. 83, 84.

it sees fit, the conduct of insurance business

within its borders. It is but natural that

there should result the greatest diversity in

the regulations adopted by the several

states. The great insurance corporations,

carrying on their business in all of these

jurisdictions, are compelled at their peril to

cause their methods of doing business in

each to conform to all of its regulating

statutes. A form of policy valid in one

state is invalid in another; a given con

tractual provision may be commended in

one state and prohibited in another; one

state requires notice of premiums due,

while another does not. The confusion and

expense resulting to the business of a cor

poration seeking to comply with this great

multitude of diversified regulations can

easily be imagined. Likewise, many trouble

some questions of conflicting laws arise to

introduce an element of paralyzing uncer

tainty into the business. Thus a policy

may be written in New York, and by its

terms made subject to the laws of New

York, and delivered in Missouri to a resi

dent of that state. Are the mutual rights

and obligations of the parties to be deter

mined by the special insurance regulations

of New York or by those of Missouri?

While in such a case the law of the con

tract is manifestly that of New York, yet a

Missouri court will apply such of the local

laws as may have been enacted in pur

suance of the public policy of the state.

But public policy is an uncertain quantity,

and it is difficult for even the best legal

talent to foresee what view any particular

court may adopt with reference to it.

Such uncertainties are fruitful of expensive

and vexatious litigation, and seriously in

terfere with the efficient administration of

the great insurance companies.

Again, the cost to the insurance com

panies of complying with all the require

ments of the fifty different insurance de

partments of as many states and territories

is almost incredibly large. The whole

amount annually paid by the insurance
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companies in fees for licenses, examinations,

etc., and for taxes is said to be as much as

$9,000,000. The insurance department of

one state only, Wisconsin, in 1903, collected

over $500,000 from insurance companies.

The cost of state control of insurance as

thus shown appears the more startling in

contrast with the cost of Federal super

vision of all the national banks of the

country, which, during the same year

amounted to only $325,000. These figures

would lead us to believe that much of the

state legislation regulating insurance is not

so much for the benefit of the people in as

suring to them honest dealing and financial

responsibility on the part of the companies,

as for the profit of the respective state

treasuries.

But trying as these numerous and costly

regulations may be, they are not in them

selves the chiefest grievance of the insur

ance men against the present order of state

control. The fullness of their woe is found

in the unfair administration of the insur

ance laws by dishonest officials. While it

is assuredly true that most of the officials

of the state insurance departments honestly

endeavor to enforce the insurance laws in

accordance with their true spirit and intent,

yet the unlimited power possessed by many

of these officials to hector the insurance

companies, or even to do them serious in

jury, offers them great temptation to ex

change their official favor for monetary con

siderations. We have sufficient reason to

believe that in some states insurance ex

aminers regularly require large payments

from insurance companies before giving the

certificates necessary to enable them to

continue to do business in those states; and

that a perfectly solvent and sound company

refusing to pay such a bribe will be denied

the certificate that is given the bunco in

surance company of the get-rich-quick-order

that is willing to part with some of its ill-

gotten funds for the private benefit of the

insurance department officials. Of course

the injured insurance company may have

recourse to the courts, or with a reasonable

amount of lobbying, might secure a legisla

tive committee of investigation. But the

very nature of these insurance laws requires

the vesting of a large measure of discretion

in the officials of the insurance depart

ment, and the insurance company denied

by them the right to do business within the

state, attacks their adverse ruling under a

heavy handicap. The company labors under

the popular presumption that a dishonest

organization has been detected, while the

official highwayman is supported by a pop

ular belief that by very great vigilance and

acuteness he has discovered a public peril,

and rendered the people a mighty service,

thus triumphantly justifying the establish

ment of an insurance department. If the

matter comes to trial the defendant finds

salvation in the complex and essentially

difficult character of the insurance business.

Neither judge nor jury is apt to be expert

in insurance matters, or competent to com

prehend adequately the complicated book

keeping that tells the story of a company's

business; nor are the members of a legisla

tive committee more apt to be acquainted

with the abstruse science of the actuary.

Hence contests waged by the blackmailed

insurance companies against the officials of

insurance departments are apt to result

only in expense and unpopularity. Insur

ance corporations never intentionally assume

the r&le of martyr. Therefore, when "held

up" by examiners and other insurance de

partment officials, the insurance companies

pay with such grace as they can command,

and then cry out loudly for a change of

system. It was recently stated in a re

putable insurance organ that some of our

large companies, though unquestionably

solvent, pay as much as $250,000 in annual

blackmail to state examiners.

In view of all these facts, we can readily

understand the desire of the insurance cor

porations to be subjected to Federal con

trol. They think, by taking to themselves

a Federal master, to escape the servitude to
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some fifty different despots under which

they now labor. And such liberation from

state control would seem to be the necessary

consequence of the assumption of control

by Congress. Granting that Congress can,

under the commerce clause, assume the reg

ulation of the insurance business, any state

legislation that would interfere with such

national control would unquestionably be

unconstitutional under the well settled doc

trine that although state regulation of in

terstate commerce in regard to matters upon

•which Congress has remained silent may be

constitutional, such legislation becomes un

constitutional as soon as Congress speaks.

Therefore, it seems that the effect of enact

ing a valid Federal law in regulation of

insurance would wipe out practically the

•whole mass of state legislation on that sub

ject, and leave only the one Federal depart

ment of insurance to be satisfied by those

insurance companies operating within the

bounds of the Federal Union.

That such a consummation is devoutly to

be wished for, or even prayed for, by the

insurance corporations seems clear. But is

it equally desirable from the standpoint of

the other party in interest, the people? It

certainly would possess for them this gen

eral advantage—increased publicity. A reg

ulation "hatched up" by or against the in

surance corporations could not be "sneaked

through" Congress at Washington as easily

as in any of the state capitals. The lime

light of public interest and of the public

press is turned steadily upon Washington,

and it is rather more difficult for lobbyists

of the lurking, slimy variety to hide in the

Capitol there. Likewise, it is probable that

the degree of intelligence displayed in de

vising insurance regulations would be rather

higher in Congress than is ordinarily to be

found in the state legislatures, although, of

course, no one would be so hardy as to

refuse to credit Congress with its fair share

of legislative mistakes in the past. The

term "graft" has become distressingly fa

miliar in connection with the officials of the

great departments of the Federal govern

ment, and there is little basis for the hope

that no "grafting" would take place in a

Federal department of insurance, but it

seems scarcely possible that the insurance

corporations would be subjected to the

monstrous blackmailing seen to exist in

connection with the state departments of

insurance, and money saved from the black

mailers is, presumably, saved to the policy-

holders. All these considerations, — pub

licity of enactment, intelligence in regula

tion, more honest and efficient administra

tion, together with the greater certainty in

the law determining rights under insurance

contracts, — would seem to commend Fed

eral control of insurance most highly to the

people as well as to the corporations.

But there are other phases to the proposi

tion, which are equally incident to the

whole movement to transfer to the Federal

government control of all interstate corpo

rations, which will give the members of

Congress pause before voting for the bill

which has been introduced by Mr. Morrell,

of Pennsylvania, in accordance with the

President's recommendation concerning in

surance. The old state lines still exist, and

the states are still regarded as locally in

dependent sovereignties. Since the most

important enterprises are carried on by

corporations, and since practically all im

portant industrial corporations are engaged

in interstate business, an act giving the

Federal government control of all interstate

corporations would strip the states of a

large measure of their power, and deprive

them of a large portion of their revenues-

We can scarcely expect the states, or their

representatives in Congress, to consent to

so extensive an abdication; and even if the

states would consent to abdicate, we may

well question whether such an impairment

of the original foundations of the Union

would not be too great a price to pay even

for a change in the present almost intoler

able condition of corporation law in this

country.
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Again, it is a current belief among the

people that the great corporations bear

more than an equal hand in shaping Con

gressional legislation, and there exists a

well grounded fear that if these corpora

tions were wholly freed from the control

now exercised by the state, and allowed to

turn their whole attention toward Congress,

with a probable readiness to use for the

purpose of securing favorable legislation the

same amounts of money, which they now

pay to official blackmailers, or even more,

the people might learn too late that national

control of corporations will result in national

control by corporations. Hence we conr

elude that however expedient Federal con

trol of insurance corporations may be from

the standpoint of the corporations, it is at

least questionable from the standpoint of

the people.

We now come to consider the last and

most important phase of this proposed na

tional control of insurance. Is it legally

possible under our form of government?

The Federal government has nothing to do

with the business transacted wholly within

the limits of the state, even though the par

ties to the transaction are residents of dif

ferent states. In order for Congress to

exercise, under the constitution, any power

of regulation over business transactions, they

must involve commerce between two or

more states; and such commerce consists

in the transportation of commodities or

persons from one state to another. That

the insurance business, in all its forms and

incidents, involves merely intra-state trans

actions, and not interstate commerce, seems

clearly settled by the decisions of the Su

preme Court of the United States. The

question first came before the court in 1869

in the case of Paul v. Virginia,1 which in

volved the right of the state of Virginia to

demand from agents of foreign insurance

corporations doing business within the state

license fees not required of agents of do-

1 8 Wall. 1 6 8.

mestic corporations. In confirming this

right to the state, the court unequivocally-

declared that insurance against fire was not

interstate commerce. This holding was ap

proved and followed in a number of sub

sequent decisions. In Hooper v. California,1

which came before the court in 1895, it was

contended that the rule laid down in Paul

v. Virginia applied only to fire insurance,

and that marine insurance should be con

sidered as interstate commerce, since the

contract directly concerned ships, which

were unquestionably vehicles of commerce.

But the court declined to adopt this view.

Mr. Justice White, who delivered the opinion

of the court, using this language:

"The contention here is, that inasmuch

as the contract was one for marine insur

ance, it was a matter of interstate com

merce, and as such beyond the reach of

state authority, and included among the

exceptions to the general rule. This prop

osition involves an erroneous conception of

what constitutes interstate commerce. That

the business of insurance does not generi-

cally appertain to such commerce has been

settled since the case of Paul v. Virginia.

The business of insurance is not commerce.

The contract of insurance is not an instru

mentality of commerce. The making of such

a contract is a mere incident of commercial

intercourse, and in this respect there is no

difference whatever between insurance

against fire and insurance against 'the

perils of the sea.'"

The dissent of Justices Harían, Brewer,

and Jackson from the decision in this case

was on another point.

Notwithstanding the broad language just

quoted from the opinion of Mr. Justice

White, counsel took occasion to argue in

the case of New York Life Insurance Co. v.

Cravens,2 which came up for decision in

1900, that the right of a resident of Missouri

to make with a New York Life Insurance

1 155 U.S. 648.

3 178 U. S. 389.
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Co. a contract that by its terms should be

subject to the laws of New York was a com

mercial right protected by the commerce

clause of the Federal constitution from in

terference by a Missouri statute. But this

contention likewise met with no favor, the

court, after quoting with approval the

language of Mr. Justice White in Hooper v.

California, as set forth above, declared that

life insurance was no more to be regarded

as interstate commerce than fire and marine

insurance.

Despite the fact that these decisions seem

to have unequivocally committed the Su

preme Court to the doctrine that insurance

is not in any of its forms or incidents inter

state commerce, yet there are many lawyers

who contend that the business of the great

national insurance companies is in its na

ture interstate commerce after all; that the

confusion, inconvenience, and oppression

resulting to those interested in interstate

insurance from state control and regulation

exemplify in a striking manner the very

evils that the framers of the constitution

intended to prevent by the insertion of the

commerce clause. The insurance people,

therefore, being goaded to desperation by

the harassing and vexatious conduct of the

state insurance departments, have deter

mined to secure the passage of an act of

Congress for the regulation of the insurance

business, and then, when the act is brought

to the bar of the Supreme Court, to force

that tribunal to repudiate the long line of

cases declaring insurance not to be inter

state commerce, and to hold the law con

stitutional.

That they will succeed in this aim seems

scarcely possible. That the Supreme Court

has in the past known several radical changes

of heart and understanding is quite true.

It is also true that at least one important

rule of insurance law laid down in earlier

cases has been repudiated by a recent de

cision.1 But a change of opinion that would

involve the absolute repudiation of a doc

trine that has stood unshaken, though often

assailed, during thirty-five years, and that

would involve such far-reaching conse

quences as affecting the delicately adjusted

relations between the Federal government

and the states, scarcely seems possible.

From an examination of the cases that have

arisen under the Sherman Anti-Trust Act

of 1890, beginning with the Sugar Trust

case 2 and ending with the recent Northern

Securities case;' there can be observed a

growing tendency on the part of the court

to broaden the significance of the term

"interstate commerce" so as to include

within it all business relations that are es

sentially interstate in character, even though

the transportation between the states of

commodities or persons is not immediately

involved.4 This tendency, however, being

born of the court's desire to make the

Federal act against trusts and monopolies

effective so far as possible, is not strong

enough to justify any hope that it will ever

hold insurance to be commerce.

WASHINGTON, D. C., JAN. 1905.

1 Northern Assurance Co. v. Grand View Bldg.

Ass'n, 183 U. S. 308. Compare Union Mut. Life

Ins. Co. v. Wilkinson, 13 Wall. 322.

1 United States v. E. C. Knight Co., 156 U. S. i.

3 193 U. S. 197.

4 See especially Addyston Pipe & Steel Co. v.

United States, 175 U. S. 211.
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LORD BEACONSFIELD AND THE BAR

THE centenary of Disraeli recently cel

ebrated recalls an incident of his early

career not unworthy of the attention of

the bar. In his first years in Parliament, a

contested election was held in 1838 to fill

a vacancy in another seat from the con

stituency he also represented. Corruption

was .charged and the successful candidate

was retired on petition. Disraeli was not

In a letter to the Morning Post, Dis

raeli answered him and said: — "Sir, I

am informed that it is quite useless, and

even unreasonable, in me to expect from

Mr. Austin any .satisfaction for those im

pertinent calumnies, because Mr. Austin is

a member of an honorable profession, the

first principle of whose practice appears to

be that they may say anything, provided

 

BENJ. DISRAELI

concerned in this election, but the prose

cuting counsel, Mr. Austin, dragged his

name into the proceedings on the petition

by stating that "Mr. Disraeli at the gen

eral election had entered into engagements

with the electors of Maidstone and made

pecuniary promises to them which he had

left unfulfilled."

they be paid for it. The privilege of cir

culating falsehood with impunity is deli

cately described as doing your duty towards

your client, which appears to be a very

different process to doing your duty towards

your neighbor. This may be the usage of

Mr. Austin's profession, and it may be the

custom of society to submit to its practice,
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but, for my part, it appears to me to be

nothing better than a disgusting and in

tolerable tyranny, and I, for one, shall not

bow to it in silence."

For this slur on the profession, the

author was indicted for contempt of court.

He made no defence, but the following

extracts from his appeal for clemency, at

tacking Lord Brougham's famous definition

of the duty of counsel to client, point a

moral no thoughtful lawyer can ignore: —

"I will for a short time avail myself of

the permission of the Bench to offer some

observations which may induce it to visit

this misdemeanor in a spirit of leniency.

1 stand before the Court confessedly guilty,

not from any dislike to enter into an in

vestigation of the circumstances which have

induced me to commit this trespass, but

because I have been advised that, whatever

the moral effect might be, the legal effect

could be but one, namely, conviction. I

thought that, under all these circumstances,

it would not be decorous by a prolonged

litigation to resist the unquestionable re

sult, nor was I anxious to deprive my

honourable, my learned antagonist, of an

earlier termination of the impending issue.

It would be affectation in me to pretend

that the (I will say, unfortunate) letter

which has originated these proceedings was

written for the atmosphere of Westminster

Hall, but I believe if the data of the sup

posed facts upon which this letter has been

published had been correct, my offence by

the law would have been the same. Yet,

under these circumstances, I should have

applied with some confidence to your lord

ships — not as administrators of the law,

but as members of the great social body —

to look upon that transgression not only

with mercy, but with special indulgence;

and it is my wish to place the feelings and

circumstances that induced me to write the

letter before the Court, that I may prevail on

your lordships even now to look at my

offence in the same spirit.

"The learned Attorney-General has stated

that this misconception arose from a report

in a public newspaper — in a report of a

speech alleged to have been delivered before

a Parliamentary tribunal. That report had

contained allegations against my character

and conduct of no common severity. I was

accused of having bribed the constituency

whom it was my honour to represent, and

afterwards having left unfulfilled the prom

ise by which I had induced them to give

me their suffrages. This accusation was of

a most grievous character,— an accusation

of public corruption and private dishonesty,

— and I hope your lordships will for a mo

ment consider the feelings of a man not

very old and experienced in public life,

when he found an accusation of this kind

made by a learned member of the Bar be

fore a public tribunal of the country; and

although I had not immediately adopted

the authenticity of that report, yet I sub

mit that though it was possible the insult

might not have been intended, the injury

had already been experienced, for the re

port appeared in the evening papers, ap

peared the next morning in the morning

papers, and had been copied into perhaps

every provincial paper throughout the

kingdom. I confess my feelings were at

that moment considerably excited. I had

lived to learn by experience that calumny

once circulated is more or less forever cur

rent. You might explain the misapprehen

sion and you might convict the falsehood,

but there is indeed an immortal spirit in

mendacity which at times is most difficult

to cope with, and most dangerous to meet;

and I confess, when I adverted to the serious

injury I had already experienced, and ob

serving also that there were no character

istics which might induce me to doubt the

authenticity of the report, I felt myself

writhing under feelings which I regret to

remember.

"But I did not commit an act of such

rash precipitancy as to write a libel upon a

newspaper report. I took steps to ascer

tain its accuracy or. inaccuracy ; I applied to
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a member of that tribunal before which the

speech had been delivered. I found him

rather a reluctant communicant, but he ex

plicitly declared that the report was accu

rate. Under those circumstances I hap

pened to meet an eminent member of the

Bar, and one well versed in proceedings

before the House of Commons. I men

tioned to him the grievance under which I

laboured, and the absolute necessity of my

taking some steps to put a termination to

the matter; and I had parted with the, I

confess, unfortunate impression that my ap

plication to a member of the Bar would be

fruitless; and indeed, if he desired to give

me any satisfaction, it could not be applied

for until I had given him an opportunity of

proving the accusation he had made. I had

waited in consequence, although it was

more due to my constituents than to my

self that some immediate steps should be

taken, — I waited until the proceedings

terminated,— as I subsequently learnt, ab

ruptly terminated ; but in the interval I had

spoken without reserve to those who attended

committees, that it might reach the ears of

the learned gentleman, and I regret to think

it had not produced some explanation which

would have rendered the steps I had after

wards taken unnecessary. When I found

those proceedings had terminated, and

when I felt that during the delay the accu

sations had rendered me unfit for a seat in

the House of Commons, and unworthy of

any position in society,— that the attack

had been circulated in every possible way

throughout the Empire,— I found it neces

sary to take a step which should cope with

the calumny, and which should be decisive.

"Two courses were alone open to me. I

might have gone down to my seat in the

House of Commons, and might have treated

it as a breach of privilege. I might have

made the observations I afterwards wrote,

and, as your lordships know, I might have

done so there with impunity; but I had a

wish not to shield myself under my privi

lege. Late at night I wrote this unfortu

nate letter, and sent it instantly to all the

newspapers. The Attorney-General seemed

to think this an aggravation, but your lord

ships would not have had me publish a libel

in only one paper, which the party might

not read, and might only hear of the libel

from others. I had thought the better

mode was to publish it in all, that it should

be made public by every means.

' ' I am not here to defend the language of

that letter as regards any individuals or

bodies who may be referred to in that com

position, but I mention the haste with

which the article was published, because

there is a common impression that every

thing that appears in print is necessarily

composed with the advantage of great re

flection, even of revision; but I will venture

to repeat, that a public journalist writes

under the same impulses, and subject to the

same feelings, as persons addressing popular

assemblies, and often regrets in the morning

what he has committed to paper the previ

ous night. I have not the slightest wish to

vindicate the language of that letter, even

to save myself from the perils and punish

ments that may now await me. I did not

think that the system of bribery spoken of

by Mr. Austin prevailed in any borough,

certainly it did not in Maidstone. I did not

mean to say that when a new election takes

place there, all parties might consider them

selves properly remunerated for their labour.

*******

"After I had found I had written a letter,

probably too violent even if the supposed

attack had been made, and one which was.

not warranted by the words that were used,

I took every step that a man of honour —

that a man who wished not only to be just,

but most generous — could adopt. I can

only say that from the time your lordships

graciously threw out your suggestion, anx

ious as I am at all times not to seem to

avoid the consequences of my conduct,

wise or unwise, right or wrong, I have done

everything in my power to accomplish that

suggestion. I appeared against the rule of
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my counsel, and intimated my intention to

two distinguished members of the Bar, one

of whom was the honourable member from

Liverpool. My learned counsel did not

come into the court with his hands tied. I

had given him no limitation as to what was

proper to be done, except his own con

science. I had told him to act for me as

for himself, knowing that he would not put

me in a false position, and my honourable

friend had said on that occasion everything

which he thought a gentleman should say,

or that another gentleman should have ex

pected. He might have been unfortunate

in the result, and might not have conveyed

all that he intended, or all that he wished,

but I am sure my friend had wished to con

vey all that I wish to convey now, and he

did not do it in a niggard spirit.

"It is enough that I have injured a gen

tleman who was unknown to me, it is enough

that I have outraged his feelings and treated

him with injustice, but I hope not with in

jury. I regret what I have done. I not

only regret, but feel great mortification for

what I have done. I am sorry I should

have injured the feelings of any man who

had not attempted 'to injure me. I am

sorry, through misconception, I should have

said anything that could for a moment have

annoyed the mind of a gentleman of the

highest honour and integrity. I should my

self be satisfied with that expression of deep

regret and mortification. But, my lords,

from the manner in which this declaration is

couched, from several expressions that have

fallen at various times during these pro

ceedings, from the animus which has char

acterised them within and without these

walls, I cannot help fearing that I am

brought here by one of those fictions of the

law of which I have read, and it is not so

much for an offence against the law as an

offence against the lawyers that I am now

awaiting judgment. My lords, under those

circumstances I shall appeal with confidence

to the Bench for protection. I am sure, my

lords, you will never allow me to be ar

raigned for one offence, and virtually pun

ished for another. My lords, I am not de

sirous of vindicating the expressions used in

that letter in reference to the profession, any

more than the expressions used in reference

to the individual. My lords, I thought the

profession had attacked me, and I wished to

show them that there might be a blot in their

escutcheon. I have no hesitation in saying

that my opinion of the Bar of England in

my cooler moments cannot be very differ

ent from that of any man of sense and

study. I must, of course, recognize it as a

very important portion of the social com

monwealth — one, indeed, of the lustiest

limbs of the body politic; I know, my lords,

to arrive at eminence in that profession re

quires, if not the highest, many of the

higher qualities of our nature; that to gain

any station there needs great industry,

great learning, and great acuteness. I can

not forget that from the Bar of England

have sprung many of our most illustrious

statesmen, past and present; and all must

feel, my lords, that to the Bar we owe the

administration of justice to whose unim-

passioned wisdom we appeal with the con

fidence which I do now. But, my lords,

I have ever believed, I believe at this mo

ment —- 1 see no libel in the expression of

that belief, no want of taste under the cir

cumstances of the case, in expressing it even

here — that there is in the principles on

which the practice of the Bar is based a

taint of arrogance, I will not say audacity,

but of that reckless spirit which is the neces

sary consequence of the possession and the

exercise of irresponsible power.

"My lords, I am told, and have been told

often in the course of these proceedings,

that I have mistaken the nature of the con

nexion that subsists between the counsel

and the client, and of the consequent priv

ileges that accrue from it. It may be so,

but I have at least adopted that opinion

after some literary, if not legal, research.

The question is one indeed of great deli

cacy and great difficulty ; it has been mooted
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on various occasions, at various intervals,

during our late annals ; it has been discussed

by very learned lawyers, it has been illus

trated by very profound antiquaries, legal

and constitutional; has been made subject-

matter for philosophical moralists, and even

touched by the pleasantry of poignant wits.

I confess that I myself have imbibed an

opinion that it is the duty of a counsel to

his client to assist him by all possible means,

just or unjust, and even to commit, if ne

cessary, a crime for his assistance or extri

cation. My lords, this may be an outrage

ous opinion; but, my lords, it is not my

own. Allow me to read the description of

the duty of a counsel to his client, and by a

great authority: 'An advocate, by the sacred

duty which he owes his client, knows in the

discharge of his duty but one person in the

world — that client and none other. To

save that client by all expedient means;

and to protect that client at all hazards and

costs to all others, and among those others

to himself, is the highest and most unques

tioned of his duties; and he must not regard

the alarm, the sufferings, the torment, the

destruction which he may bring upon

any other. In the spirit of [duty he must

go on, reckless even if his fate should be

unhappily to involve his country in con

fusion.'

"Here, my lords, is a sketch, and by a

great master; here, my lords, is the rationale

of the duties of an advocate, and drawn up

by a Lord Chancellor. In this, my lords,

is the idea of those duties expressed, before

the highest tribunal of the country, by the

Attorney-General of the Queen of England.

According to this high authority, it is the

duty of a counsel, for his client, even to

commit treason. If then, my lords, I have

erred in my estimate of the extent of these

duties, it cannot be said, my lords, that I

have erred without authority. Nor can

this be considered as the extravagance of a

mere rhetorical ebullition. My lords, I read

this passage from an edition of the speech

just published by the noble orator, who,

satisfied with the fame that he has so long

enjoyed, now deems it worthy of the im

mortality of his own revision, and has just

published this description unaltered, after

twenty years' reflection, and with its most

important portions printed in capital letters.

And, my lords, I ask is there any member

of the Bar who has had any experience, who

has had any substantial practice, any sway

of business — my lords, I will say more, is

there any member of this profession, I care

not how noble his nature or name, how serene

his present mind or exalted his present sta

tion — who can say that in the course of a

long career in which this responsible power

has been exercised, there have not been in

stances when the memory of its employ

ment has occasioned him deep regret and

lengthened vexation? My lords, I have

done. I leave my case with confidence to

your merciful consideration, briefly recapitu

lating the points on which I have attempted

to put myself fairly before the Bench and

the public. As to my offence against the

law, I throw myself on your lordships'

mercy; as to my offence against the indi

vidual, I have made him that reparation

which a gentleman should, under the cir

cumstances, cheerfully offer, and with which

a gentleman should, in my opinion, be cheer

fully content. I make this, my lords, not to

avoid the consequences of my conduct, for

right or wrong, good or bad, .those conse

quences I am ever ready to encounter; but

because I am anxious to soothe the feelings

which I have unjustly injured, and evince

my respect to the suggestions of the Bench.

But as to my offence against the Bar, I do

with the utmost confidence appeal to your

lordships, however you may disapprove of

my opinions, however objectionable, how

ever offensive, even however odious they

may be to you, that you will not permit me

to be arraigned for one offence and punished

for another. In a word, my lords, it is to

the Bench I look with confidence to shield

me from the vengeance of an irritated and

powerful profession."
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THE STUDY OF OLD GREEK LAW

BY FREDERIC EARLE WHITAKER, PH. D.

THE powerful genius of the classic

Greek in literature, philosophy, and

art is the wonder of the modern world. In

the realm of jurisprudence, however, not

withstanding the great names of Lycurgus

and Solon; Antiphon, the master of criminal

law; Isaeus, the expert on the law of In

heritance; and Demosthenes, the greatest

orator of the legal world, Hellenic law is

esteemed little and studied still less. The

reason for this is not far to seek, and lies in

the fact that Roman law has seemed to be

the sole repository and even fountainhead

of ancient jurisprudence. But Roman law

was not an instantaneous product, coming

to perfection at a single bound; the roots of

her system lay deep and reached out and

back to the Old Hellas, her creditor in this

as well as in those other indispensables of

her power and glory. The laws of the

"XII Tables" were not uninfluenced by

Hellenic statutes, notably the Solonian laws

of Athens. Though it has been the custom,

following the iconoclastic tendency of some

of our modern critics, to set aside all early

Roman history, however firmly established

in the minds of the intelligent Romans of

late historical times, we are coming to see

that the probabilities point to the Greek

origin of these basal laws of Rome.

The first steps towards the compilation of

this ancient code were taken in the year

452 B.C., three hundred years after the

founding of the city of Rome, when the

contest between the senators and tribunes,

representing respectively the patricians and

plebeians, had resulted so unsatifactorily for

the popular party that the tribunes pro

posed a non-partisan commission to draw

up laws ensuring their mutual liberties.

The commission, consisting of Spurius Pos-

tumius Albus, Aulus Manlius and Publius

Sulpicius Camerinus, was dispatched to

Greece and the Greek settlements in South

ern Italy, with orders to copy the laws of

Solon, to study the statute law and legal

customs, and in general to collect any ma

terials that might be of service in the com

pilation of the projected code (Livy, Hist.,

Book III, cap. 31). Professor Muirhead of

the University of Edinburgh, author of one

of the most authoritative works on Roman

Law, has said in this connection: "It may

well be doubted whether the embassy ever

went so far as Athens. It was quite un

necessary that it should, seeing how easily

transcripts of Greek legislation were to be

obtained in Cumae and other Ionic colonies

not far from home as well as in the Greek

settlements in Lower Italy and Sicily " (Ro

man Law, Edinburgh, 1886.' Sect. 21, cp.

2, "XII Tables").

In 450 в. с. the commission having re

turned, the three delegates above mentioned

were appointed on the board, as the people

"believed that those skilled in the laws of

foreign countries would be useful in compil

ing new ones at home." This board, under

the presidency of Appius Claudius, was in

vested with consular powers for the express

purpose of reducing the laws to writing.

" In this task they had the assistance as in

terpreter of one Hermodorus (Cicero, Tuse.

Disput. V 36; Strabo, p. 642; Pliny, Nat.

Hist. XXXIV, 5, n), whose presence seems

to confirm the narrative of the previous

collection of Greek material " (Roman Law,

Muirhead, Note p. 2). The result was the

ten tables of the Decemviral Law, to which

two tables were subsequently added, mak

ing the celebrated law of the XII Tables;

and "amidst the vast heap of accumulated

laws" existent in Livy 's time, this old code,

founded and grounded on the laws of Greece,
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the historian calls "fons omnis publici

privatique juris."

Besides, the strong probability of the

Hellenic origin of these laws were more de

cisive proof wanting, it is seen in the marked

peculiarities characteristic of the two sys

tems. The early Roman law, for example,

does not appear to have possessed what we

call a search-warrant for stolen property.

The owner himself, as stated in the "XII

Tables," could go into the house of another

and make search for his own, provided he

went clad only in a loin-cloth with a plate

in his hands — probably as a preventive of

dishonest secretion or accusation. The same

legal custom is referred to by Aristophanes

in the "Clouds," where Socrates directs the

novitiate Strepsiades to remove his clothing

and the candidate replies: "but I am not

going in to search for stolen property"

(Clouds, 499). Another marked correspond

ence to the laws in vogue in Greece is

seen in the provision in the Roman Law

that the conveyance following on a sale

should not carry the property until the

price had been paid or security given for it

to the vendor — an enactment bearing a

close resemblance to a statement of Greek

law by Theophrastus. But there is no au

thority for saying that these particular laws

were directly borrowed.

Examples like the above might, however,

be further multiplied if necessary to our

present purpose, but stronger proof is not

wanting. The fixed belief of the great

Roman jurists in the reality of the mission

to the Greek states and the Hellenic origin

of these basal precepts of Roman jurispru

dence, is an undeniable matter of fact and

this continuous tradition, if we so name it,

must have had a foundation in reality to

have survived the criticism of the many

centuries it possessed or was possessed by

the intelligent Roman. In no uncertain

terms we learn from the orator Cicero, in

late Republican times, that there were laws

in the Tables that were "translata de

Solonis fere legibus " — almost literal trans

lations from the laws of Solon — and this

is so stated with reference to particular

enactments (De Lege, II, 23 p. 59 on Table

X). The noted advocate and learned jurist

of imperial days, Pliny the Younger, in his

charge to Maximus, the recently appointed

governor of the province of Achaia, remind

ing him of the fact that this nation, captive

though she was, gave laws to the Romans

and at their request, says, "Habe ante

oculos hanc esse terram quae nobis miserit

jura, quae leges non victis sed petentibus

dederit" (Pliny's Letters, Book VIII, Let.

24, p. 174, 1. 12). And finally, Gaius, the

great Antoninian student and teacher of

law, the discovery of whose " Commentaries "

is said to have made the study of Roman

law possible, in the quotations found in the

Pandects, speaks of a certain law given. by

Solon to the Athenians, concerning bound

aries of land (Gaius, Book 4 on XII Tables

in Dig. X, 1. 13; also XLVII, 22, 4). Such

testimony can leave little doubt as to where

Greece stands in the history of law, and we

may be justified, in any event, in thinking

there is good foundation for the story of

the embassy to Greece.

It is also interesting to notice in this

connection that few of the great teachers of

Roman law itself were Roman by birth.

Even in the time of the great imperial ex

pansion of law, few great native Roman

names are noted. The most prominent An-

toninians were not natives of Rome but curi

ously enough were natives of those border

lands of the Greek seas where Alexander's

conquests carried Greek civilization and

Greek law kept the firm foothold previously

won. The great Julian was an African;

Papinian, a Syrian; Ulpian from Tyre; and

Gaius, the great commentator, to whom

Roman legal history owes so much, was a

Greek. The genius for jurisprudence of

those lands in closest contact with Greek

law is most significant.

In concluding our consideration of the

Greek origin of the basal code of Rome

and the debt of the Latin to the Hellenic
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system, it is to be noted that "nothing of

the customary law or next to nothing was

introduced into the 'XII Tables' . . . only

one or two of the laws ascribed to the kings

reappeared in them. . . . Neither were any

of the laws of the republic anterior to the

'Tables' embodied in them. In saying,

therefore, that for the most part the pro

visions of the decemviral code were of na

tive origin all that is meant is that they

were the work of the decemvirs themselves,

operating upon the hitherto unwritten law

in the direction already indicated" (Muir-

head, R. L. p. 99). Though the codifica

tion of the laws in late Roman history is

essentially Roman and a Roman stamp was

put on its legal inheritance, yet through the

sister Greek came the basal precepts of the

Roman jurisprudence.

But until recently Greek law has not

appeared in a codified form. The laws of

Gortyna, in Crete, discovered in 1884, have

furnished a partial basis for a systematic

and unbiased consideration of the Hellenic

legal mind as manifested in direct legisla

tive enactment. The lack of a code and

commentaries on Greek jurisprudence simi

lar to the valuable work of Gaius in Roman

law, noted above, has been an obstacle to

the study of Hellenic law; for only by a

great expenditure of time can the Greek

law be obtained by careful study and more

careful comparison of the statements of

orators in actual speeches, in cases which

are not always clear and are often filled

with prejudiced interpretations, adapted to

the object uppermost at the moment in the

mind of the partisan exponent whose sole

-desire is to win his case. A recently con

cluded study of the Greek law of Inheri

tance, so far as relates to the title of "Adop

tion," has revealed to us, the vast legal

treasure buried in those old speeches and

has convinced us that the tenacious toiler

will come to a mine not only unworked but

practically inexhaustible.

When Rome was still herding its migra

tory flocks and native land meant little

more than the limits of the people's pastur

age, even then, Greece, the land where

Reason reigned, had sought fuller comfort

and self-sufficiency in groups greater and

higher than those of the family ; her Reason

formed her peoples into those little city-

states, guided by the persuasions of Law;

and that law was no longer the command

of the father-chief; nor the superstitious

reverence which the altar-worship won; nor

even the expression of a monarch's whim;

but the Law of the Land, which emanated

from the people's self, benefiting the might

iest because it protected the humblest. And

so to little Hellas, as to no people before

her day, National Law owes its origin and

first application to human society.

Notwithstanding, therefore, the difficulties

involved in a satisfactory investigation of

the principles and practice of Greek law, its

close relation to the Roman codes as well

as its own value as the First National Law

in the history of the world, should lend

interest and offer profit not only to the

classical student and the general historian,

but incite the jurist and student of legal

history to a close study of the various ar

ticles of this system of jurisprudence.

WOONSOCKET, R. I., Dec., 1904.
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INTERNATIONAL ARBITRATION THE PRODUCT OF THE

MODERN INTERNATIONAL SYSTEM

Bv HON. HANNIS TAYLOR,

IN the presence of a death-grapple between

two nations, involving a reckless sacri

fice of human lives almost unparalleled,

statesmen and philanthropists are struggling

to force the realization of a dream which has

been haunting the world for centuries. That

dream foreshadows no less than a perma

nent international tribunal armed with the

power to take jurisdiction over every ques

tion, or nearly every question, that may

disturb the peace of the family of nations,

and to enforce its decrees under the author

ity of treaties conceding the right of com

pulsory arbitration. Since the founding of

the existing international system a series

of efforts have been made in that direction

with results always discouraging until the

growing sense of humanity developed in

our time prompted movements which have

resulted in actual and practical advances.

It does seem as if the time is at hand when

the family of nations, armed with an inter

national organization more complete than

ever before, is to become strong enough

and resolute enough to preserve, through

moral means, its own peace and order.

THE MEDIEVAL EMPIRE AS AN INTER

NATIONAL POWER.

Before the existing state system of Europe

was born, the separate nationalities com

posing it, which arose out of the wreck of

the empire of Charles the Great, had passed

through a long childhood under the protect

ing wings of an institution that illustrated

for centuries the enduring power of a poli

tical theory. That institution was known

as the Holy Roman or Medieval Empire,

which rested upon the magnificent notion

of a vast Christian monarchy whose sway

LL. D. (Edin. and Dub.)

was absolutely universal. The chiefs of

that comprehensive society were the Roman

Emperor and the Roman pontiff — the one

standing at its head in its temporal charac

ter as an empire, the other standing at its

head in its spiritual character as a church.

Finally after the Pope established his ju

dicial supremacy over the Emperor, the

theory was that all Christian princes stood

to the Roman pontiff as great vassals to a

supreme lord of suzerain; and as such

suzerain the pope claimed the right to act

as supreme judge in all grave affairs of his

vassals, whether national or international.

Thus, for centuries, the medieval empire

stood forth as the one bond of cohesion,

holding Europe together under the spell of

a theory that assumed to provide a com

plete system of international justice, and a

supreme tribunal adequate for the settle

ment of all controversies that could pos

sibly arise between Christian nations. No

matter whether the medieval empire was a

theory or an institution the fact remains

that until the splendid conception of a

united Christendom it embodied was wrecked

in the storm of the Reformation, it did

what it could to secure to the world the

conditions for which the most advanced

advocates of international arbitration are

now striving.

CREATION OF THE MODERN INTERNATIONAL

SYSTEM.

The great earthquake that began in Ger

many struck at the root of the theory by

which the medieval empire had been created

and upheld — the theory that all Christen

dom consisted of a single body of the faithful

held together under the dominion of the
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eternal city ruling through her spiritual

head, the bishop of Rome, and through her

temporal head, the emperor. When that

ancient and imposing theory was rejected,

so far as the Teutonic nations were con

cerned, it became necessary for them to

establish some common superior to whom

all could bow without a loss of dignity.

Then it was that an epoch-making man

came forth, Hugo Grotius, the founder of

the modern system of international law.

He became imbued with the dominant idea

of his age which was that nature herself is

a law-giver. As such he placed her upon

the vacant Imperial throne, and then under

took to interpret her mandates to nations

who would admit no other superior. The

corner stones of the Grotian system are,

first, that each state or nation is sovereign

and independent, and as such coequal with

all the rest; second, that territory and juris

diction are coextensive. Having thus es

tablished a common basis of equality, the

difficulty that remained was how to subject

sovereign states, through their own voli

tion, to the yoke of legality. For centuries

the family of nations, thus created, has been

striving to solve that knotty problem

through concerted action, in diplomatic

congresses and conferences, and through

treaties and conventions.

THE CONCERT OF EUROPE.

The first diplomatic congress in which

the sovereign states of Europe ever as

sembled was that which concluded, in 1648,

the famous Peace of Westphalia, whereby

the conflict that had convulsed Germany

for more than a century was definitely

closed at the end of the Thirty Years'

War, in the two treaties signed at Miinster

and Osnabriick. In those treaties was em

bodied a general settlement that survived

without a break as the basis of the public

law of Europe down to the French Revolu

tion. The underlying motive of that settle

ment was the creating of such a concert of

action between the greater states as would

preserve what has since been known as the

balance of power. According to the Gro

tian theory, which the Peace of Westphalia

frankly recognized, all states, great and

small, are, as territorial sovereigns, co

equal before the law of nations. Within its

own territory each is supreme; territory and

jurisdiction are co-extensive. And yet, de

spite those plain provisions of the written

code, there has grown up alongside of it a

set of tacit understandings which have sub

ordinated the legal rights of the theoreti

cally equal European states to a higher law

upon whose authority rests the primacy or

overlordship vested in the powers that now

constitute the Concert of Europe. That

primacy or overlordship, gradually devel

oped outside of the written treaty law since

the Peace of Westphalia, represents the

common superior which actually succeeded

to the place made vacant by the collapse of

the medieval empire as an international

power. With the advent of the eighteenth

century the European Concert — made up,

in the main,, prior to that time, of France,

Spain, Austria, Sweden, Holland, and Eng

land — was widened by the addition of new

elements that entirely changed the politics

of the world. Such elements were repre

sented by the new empire of Russia, built

up in the north by the genius of Peter the

Great and Catherine; by the powerful and

independent kingdom of Prussia, lifted from

a secondary place in the German Empire

by the military ambition of Frederick II;

and by the colonial possessions of Great

Britain, France, Spain, Portugal and Hol

land in the continents of America and Asia,

and in the eastern and western isles. The

famous Peace of Paris, signed in 1763 by

the four powers first named, for the purpose

of concluding the world-wide contest, made

possible by reason of their colonial domin

ions, marked a transition from a condition

of things in which the relative weight of

European states had depended entirely upon

their possessions within Europe itself. The

world had learned already that wars begun
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within the limits of Europe might have to

be fought out upon the banks of the Ganges

and the St. Lawrence. Before the American

Revolution ended, the Congress of the

United States, which under the Articles of

Confederation possessed jurisdiction over

all international questions, professed, in the

ordinance of December 14, 1781, obedience

to the law of nations "according to the

general usages of Europe." When the

torch thus lighted in the West was passed

on to those who kindled the fires of the

French Revolution, the Concert of Europe

reassembled in order to apply to the internal

affairs of France the same principles of in

tervention which it had so recently applied

with deadly effect in the case of Poland.

Interference was justified by the declaration

that monarchical institutions everywhere

were endangered by revolutionary principles

that threatened to extend from France to

all other countries. To prevent that result

the Concert undertook to intervene upon a

vast scale, and in the end the intervention

was successful. Napoleon was crushed and

the throne of France restored to the House

of Bourbon. But before the end came the

ancient diplomatic fabric of Europe was

shattered. Old landmarks were swept away ;

many of the smaller states were annihilated

and some new ones created. The mighty

task of reconstruction thus made necessary

was committed to the famous congress that

assembled at Vienna in November, 1815,

the most important diplomatic body that

had met since the Peace of Westphalia, a

body that relaid the foundations of public

law and restored to Europe a period of

repose not seriously disturbed for forty

years.

THE ERA OP HUMANITY.

Before that period of repose ended the

morning light of a new era broke upon the

world, an era whose Christian spirit of hu

manity boldly proclaimed its purposes to

be, first, the prevention, when possible, of

all wars through the good offices of inter

national arbitration; second, the greatest

possible mitigation of the horrors of war,

after the means of conciliation have proven

ineffectual. A notable and practicable be

ginning was made when the plenipotentia

ries who concluded the Peace of Paris of

1856 were given to understand that the

time had come when the increasing outcry

for the introduction of greater humanity

into the rules and practices of war could be

disregarded no longer. In obedience to that

demand the question of the maritime rights

of belligerents and neutrals was formally

presented to the Congress, and the result

was the Declaration of Paris, a protocol

signed April 1 6 by all the parties represented,

and subsequently adopted as a part of the

public law of the world by all powers ex

cept the United States, Spain, and Mexico.

The first great step thus taken was soon

followed by the epoch-making act of Presi

dent Lincoln, who, in 1863, requested Prof.

Francis Lieber of Columbia University, N.Y.,

a famous publicist, to undertake the no less

novel than human task of codifying the

laws of war. The fruit of that effort was

promulgated by the War Department in

General Order No. 100 for the government

of the Armies of the United States in the

Field, a code which has profoundly influ

enced all subsequent manuals issued for the

guidance of their armies by the European

states, a code which certainly suggested to

the eminent Swiss jurist Bluntschili his codi

fication of the laws of war. But while it is

a pleasure to every true American to con

cede all honor to the immortal Lincoln for

this initial attempt to mitigate, in theory

at least, the horrors of war, we must not

forget the glory due to a great Virginian for

the issuance of a famous military order

which notably diminished the horrors of

war in actual practice. I refer to General

Order No. 73, issued by General Robert E.

Lee from the Headquarters of the Army of

Northern Virginia, at Chambersburg, Pa.,

June 27, 1863, in which he exhorted his

troops to " have in keeping the yet unsullied

reputation of the army, and that the duties
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exacted of us by civilization and Christian

ity are not less obligatory in the country of

the enemy than in our own. The command

ing general therefore earnestly exhorts the

troops to abstain with most scrupulous care

from unnecessary or wanton injury to pri

vate property," and he enjoined upon all

officers to " arrest and bring to summary

punishment all who shall in any way offend

against the orders on this subject." Even

fences and growing crops were protected

under that order which for the first time in

the world's history declared "that the du

ties exacted of us by civilization and Chris

tianity are no less obligatory in the country

of the enemy than in our own. " What an

epitaph for a great Christian soldier! In

the year that followed President Lincoln's

order, whose fruit was the Lieber war code,

met the famous body composed of the rep

resentatives of the fourteen states who

signed, on August 22, 1864, the Convention

of Geneva, regulating the treatment of the

sick and wounded, and neutralizing all per

sons and things employed in their service,

such as surgeons, chaplains, nurses, hospi

tals, and ambulances, provided such persons

and things are distinguished by that sacred

badge which has now become the proudest

device in the heraldry of humanity — the

red cross of Geneva, Nothing could be

more romantic than the circumstances out

of which that great movement grew. It

was the work of two citizens of Geneva —

Dunant, a physician who published a start

ling story that thrilled all Europe of what

he had seen in the hospitals on the battle

field of Solferino, and Moynier, his friend,

who conceived the idea of "neutralizing the

sick wagons." Not long ago a lover of his

kind left behind him a will in which he pro

vided that out of his estate 100,000 francs

should be awarded annually, by a committee,

to that one who had done most for the good

of humanity. When this committee de

termined that the name of Dunant, then

nearly ninety years of age, should be in

scribed among those who had loved best

their fellow men, where do you suppose they

found him? I am ashamed to tell you. In

a poor-house near his native city of Geneva !

In order to revise and extend the original

provisions of the convention of 1864 an

other was signed at Geneva in 1868, but

never ratified, whose Additional Articles, in

cluding the neutralization of hospital ships,

relate chiefly, though not exclusively, to

warfare at sea. Less than two months

thereafter a Military Commission at St.

Petersburg, composed of delegates from

seventeen states, including representatives

from Persia and Turkey, agreed as between

themselves "to renounce the employment

of any projectile, on land or seas of a weight

below four hundred grammes (fourteen

ounces), which should be explosible or

loaded with fulminating or inflammable ma

terials." In the declaration then made it

was said that the object of the use of weap

ons in war is "to disable the greatest possi

ble number of men, that this object would

be exceeded by the employment of arms

which needlessly aggravate the sufferings of

disabled men, or render their death inevit

able, and that the employment of such arms

would therefore be contrary to the laws of

humanity." In 1874 met the Conference of

Brussels, in which appeared the representa

tives of all the European powers of any

importance, in the hope of bringing about

the adoption by all civilized states of a

common code for the regulation of warfare

on land. As the delegates were not pleni

potentiaries, the Conference was purely con

sultative; and the outcome was a series of

articles embodied in a Declaration which

remained as the basis for further negotia

tions between the governments concerned.

In 1877 met the Conference of Constanti

nople which vainly endeavored to obtain

from the Porte guarantees for the better

government of its Christian subjects; in

1884-85, the West African Conference of

Berlin, whose purpose was to regulate the

affairs of that region, including the bounda

ries and independence of the Congo Free
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State; and in 1890, the Conference of Brus

sels, which resulted in the Final Act for the

suppression of the African slave trade.

PEACE CONFERENCE AT THE HAGUE, 1899.

Such were the path-breaking efforts which

cleared the way for the meeting of the

great Peace Conference that assembled at

The Hague on the i8th of May, 1899, the

year after the death of the mighty Bismarck

whose warlike policy, through which France

was humiliated and Germany consolidated,

had converted the Continent of Europe into

a military camp, in which each nation was

vying with the other to build up vast

armies and navies as an intolerable burden

to all. In the hope of relieving that condi

tion of things the Czar of Russia issued an

invitation which was answered by a hundred

delegates from twenty-six powers — twenty

European, four Asiatic, and two American-

At a very early stage in the proceedings of

an assembly called by the chief of the great

empire of the east of Europe, the first

plenipotentiary of the great empire of the

west, Sir Julian Pauncefote, formally pro

posed, in a remarkable memoire, the ques

tion of the creation of a permanent tribunal

of arbitration. The delegates of the United

States submitted at the same time a similar

proposition, expressing the desire that ar

bitration might become a nominal method

of adjusting international controversies.

While the delegates of the German empire

objected, and no doubt wisely at that time,

to obligatory arbitration as a step too far

in advance of existing conditions, they sub

sequently expressed the cordial adherence

of Germany to a voluntary international

court, Prof. Zorn declaring that his govern

ment "fully recognized the importance and

grandeur of the new institution." In the

original scheme submitted by Russia at

The Hague, it was proposed that, "Arbi

tration shall be obligatory in the following

cases, so far as they do not affect vital

interests or the national honor of the con

tracting states." In that category were in

cluded differences regarding pecuniary dam

ages suffered by a state or its citizens; and

the interpretation or application of treaties

upon certain designated subjects. But, after

objection had been made to a part of the

Russian scheme by the delegates of the

United States, it was rejected as a whole

upon a motion made by a delegate of the

German empire. Thus the battle at The

Hague in favor of compulsory arbitration

was wholly lost; there was an unwillingness

to concede it even when limited to the settle

ment of rights purely legal, as contra-dis

tinguished from such as are purely politi

cal. The first battle in favor of compulsory

arbitration within those limits was destined

to be won upon the soil of the New World.

THE PAN-AMERICAN CONFERENCE OF 1901-2.

The Czar's invitations were limited to those

countries having diplomatic representatives

at St. Petersburg. And so no delegates

came from the Central and South American

republics. The only American powers pres

ent were the United States of America and

Mexico. And yet when President McKinley,

in his message to Congress in 1899, de

clared it expedient that the several Ameri

can republics, constituting the International

Union, should hold another conference, they

promptly assembled in the City of Mexico,

in October, 1901, not only to approve of

what had been done at The Hague, and

secure admission into its conventions as

signatory powers, but to take a step in

advance of its proceedings respecting ar

bitration. Russia's limited proposal which

failed at The Hague was revived in sub

stance in the Second Pan-American Confer

ence in the following form: "It is now pro

posed to submit such cases to The Hague

tribunal in accordance with the tendencies

of which this assembly has given such

unanimous evidence." Under the terms of

Article i, it is provided that: "The high

contracting parties agree to submit to ar

bitration all claims for pecuniary loss or

damage, which may be presented by their
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respective citizens and which, in accordance

with international law, can be submitted

through diplomatic channels and can not

amicably be adjusted through such channels,

provided such claims exceed the sum of ten

thousand dollars in gold; and provided,

further, that such claimants shall not have

voluntarily served or aided, subsequently to

the ratification of this protocol, the enemies

of the government against which the claim

is presented." Such was the unanimous

agreement assented to by the representa

tives of the United States of America, of

the United States of Brazil, of the United

States of Mexico, of the United States of

Venezuela, and of the republics of Argentine,

Bolivia, Chile, Colombia, Costa Rica, Ecua

dor, Guatemala, Hayti, Paraguay, Peru,

Salvador, and Uruguay. At the close of

the Conference the Mexican minister for

foreign affairs declared that it had ended

in triumph. To employ his own words:

"That triumph is undoubtedly the unani

mous agreement of all the delegates, in

spite of their apparent radical divergence as

to the application of that great principle,

to submit for settlement to the permanent

arbitration court of The Hague all contro

versies that may arise among the govern

ments of America due to the claims of

private individuals for indemnities and

damages. As those claims, at least in

America, and in cases where powerful na

tions are involved, are without question the

most frequent source of international con

troversies, the importance of this achieve

ment can not be doubted." Although little

progress has been made towards the ratifi

cation of these arbitration treaties signed at

the Pan-American Conference, the fact re

mains that they were unanimously approved

by the delegates. But what is more to the

point the first treaty of obligatory arbitra

tion actually concluded was made in 1902

between two of the South American repub

lics, Chile and the Argentine, who, after dis

banding their armies and reducing their

navies by a sale of a number of their battle

ships, crowned the noble work by erecting

on the highest peak of the Andes which

marks their international boundary, long a

subject of angry controversy, a statue of

the Christ, the Prince of Peace.

ANGLO-FRENCH TREATY OP 1903 AS A

STANDARD FOR IMITATION.

The most signal support, however, which

The Hague court has so far received has

been drawn, during the last year and a half,

from the treaties of obligatory arbitration

signed by Great Britain and France, France

and Italy, Great Britain and Italy, Holland

and Denmark, Great Britain and Spain,

France and Spain, and France and Holland,

entered into under Article XIX of The

Hague Arbitration Convention, which pro

vided that any of the signatory powers may

make "New agreements, general or special,

with a view of extending the obligation to

submit controversies to arbitration, to all

cases which they consider suitable for such

submission." Most notable is the fact that

the treaty between Holland and Denmark

is without limitations. Article I boldly pro

vides that "The High Contracting Powers

undertake to submit to the Permanent

Court of Arbitration all mutual differences

and disputes that can not be solved by

means of a diplomatic channel." The other

treaties reserve questions of vital interest

and honor, whatever they may be. On

that basis was made the treaty between

Great Britain and France on the i4th of

October, 1903, after one of the most re

markable campaigns in the history of social

progress. After a canvass conducted by

Dr. Thomas Barclay and others, before all

the important boards of trade and cham

bers of commerce in both countries, nearly

three hundred of them voted resolutions in

favor of the treaty. The American Confer

ence of International Arbitration is now

appealing to the people of the United States

in support of the treaties of arbitratino

being negotiated by this Government with

France, Germany, Great Britain, Mexico,
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and various other. powers. While the terms

of these treaties have not yet been made

public, it is authoritatively stated that they

are substantially the same as the arbitra

tion treaty of 1903 between Great Britain

and France.

SPECIAL DUTY OF THE UNITED STATES TO

AID THE MOVEMENT.

I can not doubt that it is the present

paramount duty of the people of the United

States to give to this movement in favor of

limited compulsory arbitration, now at a

critical stage, the entire weight of their

moral influence. That something we call

destiny was not acting blindly when it

planted this great Republic here in isola

tion, midway between Europe and Asia, so

that it might become the most independent

and therefore the most potential arbitrating

power in the world. The high place to

which we have now attained, from small

beginnings, has been reached through two

stages of growth. When we signed the

treaty of peace of 1783 with Great Britain

our position in the world was hopeful but

not commanding. Our rise did not really

begin until the wisest and strongest Ameri

can expansionist, casting aside the weakest

of all constitutional quibbles, added Louisi

ana to our domain, thereby securing the

ultimate control of this continent and free

dom from complications with European

powers. If that step had not been taken

we should have been in no position to defy

the Holy Alliance when, in 1822-3, it re

solved to dispute our primacy in the New

World. For the second time the great Vir

ginia expansionist came forth, and from his

library at Monticello he sent out a defini

tion of our new position in the family of

nations, and that definition was labeled

with the name of Mr. Munroe. Mr. Jeffer

son did more than all other men combined

to establish the supremacy of this republic

in the affairs of this hemisphere. Andrew

Johnson and Mr. Seward did something

when at the end of our civil war they in

vited France to retire hurriedly from the

soil of Mexico. President Cleveland did far

more when he notified the greatest of the

world powers, in the affair of Venezuela,

that the arbitrating power of the United

States in this hemisphere is absolute and

irrevocable. When Great Britain, in a just

and wise spirit accepted that conclusion,

the foundations were laid for that stronger

and better understanding which now, thank

God, unites the two great branches of the

English speaking people in a moral alliance

for the good of humanity. The results of

the Spanish-American war have extended

our influence beyond the affairs of this hem

isphere; they have brought to us invaluable

possessions in the eastern and the western

isles. We have advanced to a position of

commanding influence in the family of na

tions. Let us make no mistake; let us in

dulge in no self-deception. This aggressive

and rapidly growing nationality is neither

cowardly nor incompetent. It does not pro

pose to retreat; it does not propose to-

shrink from the discharge of any of the high

duties that destiny has put upon us. Let

us remember one thing so clearly illustrated

by the politics of the British Empire. In

the conduct of our foreign affairs, let us-

hush all local differences, and stand shoul

der to shoulder when we are called upon to-

deal with foreign nations. To that extent

at least, let us resolve to be non-partisan

and non-sectional. When a great Secretary

of State, like the Hon. John Hay, wise, pa

triotic, tolerant, just to all men, is pressing

forward some great measure like this for

the common good of all mankind, let us

not stop to inquire whether he is a demo

crat or a republican. Let it suffice for

us to know that he is an American.

WASHINGTON, D. C., Dec., 1904.
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ALTHOUGH much has been written regarding

the work of Governor Folk of Missouri, we be

lieve it has remained for Mr. Bellairs to pub

lish in this number the first study of his career

from a legal point of view. Mr. Bellairs was

born in 1870 and is one of the many who have

applied the results of their study of the law in

the pursuit of other occupations. Though a

law student he has never stood for the bar and

has been a journalist for many years, for most

of the time connected with the St. Louis Chron

icle. During the war with Spain he was in

Cuba as correspondent for the Scripps-McRae

league, an association which controls many of

the leading journals of this country. His spe

cial work for the Chronicle has been reporting

the court news. In that capacity he reported

all Grand Jury investigations and the trials of

the boodlers and came in close personal con

tact with the subject of his article.

TRAVIS HARVARD WHITNEY is another ex

ample of the man

trained in the law

who has found his

vocation in another

field. Mr. Whitney

was born in 1875 in

Kansas and gradu

ated from Harvard

College in 1900 and

Harvard Law School

in 1903. Even be

fore his graduation

he had rendered ser

vice to the cause of

municipal reformTRAVIS HABVAKD WHITNEY

under the directions of the Citizens' Union

of New York City, and in July, 1903, was

appointed assistant secretary of that organ

ization. In that office he served in the last

Lowcampaign and since then has been especial! y

assigned to the legislative work which he so

graphically describes.

WILLIAM REYNOLDS VANCE, who writes in

this number regard

ing "Federal Control

of Insurance Corpor

ations," is a native

of Kentucky and was

educated at private

schools in Shelbyville

and at Washington

and Lee University,

where he received the

degrees of Ph. D. in

1895 and LL. B. in

1897. After practis

ing for a short time

at Louisville, he ac

cepted a professorship in the department of

law in Washington and Lee University and in

1902 became its dean. In 1903 he was elected

professor of law at Columbian University (now

George Washington University), Washington,

D. C. He has made an especial study of

the law of insurance, is a member of the com

mittee on insurance of the American Bar Asso

ciation, and the author of an authoritative text

book which has recently been published on that

subject.

 

WILLIAM REYNOLDS VANCE

 

AMIDST the hurry of modern practice it is

pleasant to find that the zeal of patient schol

arship is not lacking in the law, and that the

material for proper comparative study of the

broader phases of jurisprudence is being gath

ered by investigators of ancient law. While
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much has been accomplished in the study of

the laws of Rome, as is pointed out in

Mr. Whittaker's arti

cle in this number,

the field of old Greek

law has been but lit-

tle explored. Mr.

Whittaker has de

voted most of his

life to the study and

teaching of the clas

sics at Brown Univer

sity and at Kenyon

College. In his study

of Greek institutions

he was led, while

preparing for his doc

tor's degree, to investigate the Greek Law of

inheritance. After several years' work in the

original Greek sources with incidental com

parisons with Roman Law and the modern

codes, he has just completed a work on "The

Legal Fiction of Adoption in Ancient Greece,"

which is one of the first attempts at a scien

tific treatise on the jurisprudence of a race

whose guidance into so many other fields has

been the subject of much fruitful investiga

tion.

FREDERIC EAKLE WHITAKFK

WE are fortunate in presenting in this issue

an address delivered by the Hon. Hannis Tay

lor before the West Virginia Bar Association

last December on "International Arbitration."

Mr. Taylor is well known to students of history

as the author of one of the ablest works on the

English Constitution, a book which is

used in the leading

universities of Amer

ica and Great Britain

and has been adopt

ed as a text book by

the University of

Dublin in preference

to the English works.

He has more recent

ly published a treat

ise on International

Public Law which

has been character

ized as the best

American work since

Wheaton's, and is

about to publish an exhaustive treatise to be

entitled "Jurisdiction and Procedure of the Su

preme Court of the United States." Mr. Tay

lor is a Southerner by birth and training who

has rendered eminent service to our country,

not only as a scholar but as a man of affairs.

He represented the United States before the

Alaskan Boundary Commission and is at pres

ent special counsel for the Spanish Treaty

Claims Commission. From 1893 to ^98 he

served as our minister plenipotentiary to

Spain. At a special graduation ceremonial of

the University of Edinburgh last summer the

degree of LL.D. was conferred on him. Mr.

Taylor is professor of international law at

George Washington University.

 

 

HON. HANNIS TAYLOR

The daily press has contained of late dis

cussions of the supposed abolishment of the

Grand Jury in Minnesota and statements that

a bill for that purpose was to be introduced in

the Illinois legislature. Besides these indi

cations of discontent with our Grand Jury

system there have been criticisms of our

methods of trial by petty juries, and after the

repeated delays in the Patterson trial, the

proposition was renewed in New York to

abolish the requirement of a unanimous ver

dict. It remained, however, for the press of

Boston to raise the most startling criticism of

a verdict in the comments made upon the

conviction of Tucker for the mysterious Page

murder. Those who followed the newspaper

reports of the evidence seem to have been

greatly surprised at the verdict and editorials

have boldly declared that a great injustice has

been done. These signs of discontent with

our jury system are symptomatic of the im

patience with the technicalities of the law

which was so well illustrated in Dean Bige-

low's article in our last number. The dis

cussion of these proposed changes, as well as

an account of the Tucker case by an eye wit

ness, should be, therefore, of interest to the

profession, and we are glad to announce that

these articles have been promised for our next

number.
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CURRENT LEGAL ARTICLES

Thi» department represents a selection of the most important leading articles in all the English and American legal periodicals of the pre

ceding month The space devoted to a summary does not always represent the relative importance of the article, for essays of the most per

manent value are usually so condensed in style that further abbreviation is impracticable.

AGENCY (Liability of Principal in Contract)

UNDER the title of "Agency by Estoppel,"

Walter W. Cook in the January Columbia Law

Review (Vol. v, p. 36) criticises what he states

to be the "new view which seems to be gaining

acceptance," that the liability of the principal

in case of apparent as distinguished from real

authority so-called, is an application of the

doctrine of estoppel by misrepresentation.

In opposition to this he contends that there

is "a true contractual liability as well where

the authority of the agent is only apparent as

where it is real." "It is fundamental in the

law of contracts that a person is bound not

by his real but by his manifested intention.

It results from this that contracts often arise

-where there has been no mutual assent, no

meeting of the minds of the parties in fact."

"'One may manifest his intention not only by

his own words or acts, but also through the

words and acts of another." The analogy of

the formation of a contract by correspondence

is relied upon by the author. He says that

the advocates of the theory of estoppel must

assert that there is a distinction between man

ifesting intention through a letter and through

another human being on the ground that in

the latter case the "agent exercises discre

tionary power." But this discretionary power

also exists in the case of real authority.

"It is submitted, therefore, that the only

•difference between real authority and appar

ent authority is that in the case of the former

there is a meeting of the minds in fact as well

as in law, i.e., the principal is bound and in

tends to be bound, whereas in the latter there

is a meeting of the minds in law but not in

fact, i.e., the principal is bound although he

does not intend to be bound."

AGENCY (Master and Servant. Liability for Acts

of Stranger Assisting Servant)

A VALUABLE discussion of a department of

th<; law of master and servant which had pre

viously not been carefully analyzed, appears

in the Michigan Law Review for January, (Vol.

iii, p. 198), entitled "The Liability of the Mas

ter to Third Persons for the Negligence of a

Stranger Assisting His Servant," by Floyd R.

Mechem.

ASSOCIATIONS (Transfer of shares in Partnerships

and Corporations)

CHARLES WHARTON PEPPER contributes to

the December number of the American Law

Register (Vol. Iii, p. 737), a discussion of the

law relating to "The Transfer of Interests in

Associations," which is probably the most

valuable contribution to the literature of the

month. He states in a note that it is a pre

liminary study in a chapter on the work of the

law of the associations and in it he discusses

transfer of interests in partnership associa

tions as well as that of shares in corporations.

The article is to be continued.

CODIFICATION (German Code)

IT is interesting in view of our present at

tempts at codification of special departments

of the law through uniform state legislation, to

learn from the article on " The Making of the

German Civil Code," contributed by A. Pearce

Higgins to the Journal of tlie Society of Com

parative Legislation (N. S. No. 13, p. 95), that

the way was paved for the movement for the

drafting of the recently adopted German Code

by a series of uniform codifications of special

subjects enacted by the separate German

States prior to the present union. The pres

ent code is founded upon a draft which was a

result of seventeen years of labor by a com

mission appointed in 1874. Their work was

criticised as too academic, and in 1890 a new

commission began to revise it. This was com

pleted in January, 1896. This draft was sub

mitted to a committee by the Reichstag, after

which, by skillful handling it was finally passed

to take effect January ist, 1900. Of the
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broader aspects of the enactment the author

says, "the codes of Justinian and Napoleon

which have exerted such tremendous influence

on the world were produced under the direc

tion and at the commands of despotic rulers.

The German Code, however, is the result of a

great national desire for unity which was an

outcome of the Napoleonic wars."

"The German code is, in fact, a striking

illustration of the effect of idealism in politics.

It was rendered possible only by the passionate

devotion to a great ideal which permeated all

the masses of the Empire, who had passed a

code long before the code received the official

sanction of the Imperial Legislature. The

making of the code is a standing object-lesson

to all States that are looking forward in the

future to a scheme of codification, and the

Germans may well be proud of the labors

which for twenty-two years were devoted to

its consideration. Finis opus coronal, and the

end was the production of ' the most carefully

considered statement of a nation's laws that

the world has ever seen.' "

CODIFICATION (Porto Rican Code)

THE study of the Porto Rican Code by

Joseph H. Drake, entitled "The Old Roman

Law and. a Modern American Code," is con

tinued in the Michigan Law Review of Janu

ary (Vol. iii, p. 185). In conclusion he says:

"From the comparison, on the one hand, of

the old Roman law with its modern descend

ant, and, on the other, of the modern Roman-

Spanish Code with the Anglo-Saxon system,

we may note that the tendency in the late con

tinental Roman Code seems to be in the direc

tion of a return to the classic model. The

most important differences between the Span

ish Civil Code and the Code Napole'on, in mat

ters of classification, at least, are shown in the

greater likeness of the Spanish Code to the in

stitutional treatises of Gaius and Justinian."

"The comparison of the Spanish Code with the

Porto Rican shows in the first place a consid

erable diminution in bulk." "The subtrac

tions are, in the main, from the provisions in

regard to marriage, legitimacy of children, and

the law of guardian and ward; together with

the omission of all distinctions between Span

iards and non-Spaniards. The main additions

are in the long corporation act, taken from

State laws on the subject, and in the more

elaborate provisions as to the effect of ab

sence, taken from the Louisiana Code. We

find the variations between the Spanish and

the American Codes in those branches of law

most affected by the play of emotion ; namely,

in the law of husband and wife, and parent and

child." "The main addition to the Porto

Rican Code, on the juristic person, reflects

faithfully the spirit of the present day which

is giving to the corporate personality perhaps

more attention than to any other legal insti

tution.

"One of the practical suggestions of the

study of this codification to a student and

teacher of law, is the possibility that some

modern Blackstone, as gifted as his great pre

decessor, may some day give us a new institu

tional treatise on law. The question of codi

fication or no codification has resolved itself

of late years — after our not too flattering

practical successes with codes — into a peda

gogical question rather than one of practical

application of law in the courts. Such a

treatise must present in succinct form the

essential principles of modern law, and it

would seem that no more efficient working

model for such a book on the institutes of law

can be found than one of our modern Ameri

can codes based on the old Roman law. The

improvements on the Code Napol6on made by

the Spanish legalists, in El Cpdigo Civil Es-

panol, are mainly in the line of a return to

Gaius, and the successful adaption of this code

to a modern American territory shows that

the fundamental principles of world law may

now be stated lucidly and in moderate com

pass."

CODIFICATION (See Suretyship and Conflict

of Laws)

CONFLICT OF LAWS (Foreign Judgments)

THE address of Mr. Justice Kennedy of the

English High Court before the St. Louis Con

gress, on the "Recognition of Foreign Judg

ments," is printed in the Journal of the Society

of Comparative Legislation (N. S. No. 13. p.

106). It is an interesting statement of the

importance of international uniformity in this

department of law, and contains valuable sug

gestions as to how it might be attained.



EDITORIAL DEPARTMENT 109

CONSTITUTIONAL LAW (Presidential Succession

Act)

THAT the undoubted intention of Congress in

enacting the Presidential Succession Act of

1886, to remove every difficulty which could

have arisen under the old law, was not effec

tuated, is the attitude of Hon. Charles S.

Hamlin in an article, entitled "The Presiden

tial Succession Act of 1886," in the January

Harvard Law Review, (Vol. xviii, p. 182).

By an examination of the proceedings of the

constitutional convention he shows that "the

framers of the Constitution did not intend that

the acting President should necessarily serve

for the balance of the unexpired term; on the

contrary, they so drafted the Constitution

that an intermediate election of President

could be held." That this interpretation is

correct has, however, been disputed. Of the

Act of 1886, he says: —

" It must be admitted that the Act, so far as

relates to the constitutionality of the designa

tion of the President pro tempore of the Senate

and the Speaker of the House, has, by substi

tuting the Cabinet officers, met the difficulties

successfully. As regards, however, the im

portant question, — whether Congress has con

stitutional power to provide for an interme

diate election of President, and whether the

exercise of such power is expedient, — we shall

find that the difficulties have not been re

moved, but that, on the contrary, the doubtful

questions have been left in greater uncertainty

than before."

"Although the Act of 1886 did specifically

repeal the special election provided by the

Act of 1792, yet the Ingalls amendment de

prived this repeal of any significance, and left

the question in suspense. There can be no

possible doubt as to the motive in securing

this latter amendment. It was made per

fectly clear, both by Senator Ingalls and Sen

ator Sherman, as shown above, that the object

was to have Congress, when called together

by the acting President, consider and deter

mine whether or not to order a special election

of President."

"Conceding, however, that there is good

ground for difference of opinion, both as to

the constitutionality and expediency of a spe

cial election, it will surely be agreed that the

time for its discussion should not have been

postponed, as it is by the Act of 1886, until

the coming together of Congress in special

session at the call of the acting President.

Surely, also, there is no one who would not re

gret the possibility of Congress being influ

enced in its determination of such an import

ant question by the opinion the members may

entertain of the person at the time holding the

office of acting President. Such a condition,

if it ever arose, might make this government

one of men rather than of laws."

"What, then, is the remedy for such de

fects? The American people desire above all

things to have certainty with regard to the

succession to the Presidency. Two courses

are open. The Act of 1886 may be amended

so that the acting President shall expressly

hold office for the balance of the unexpired

term or until the disability be removed. Or,

in the alternative, the Constitution may be

amended to provide that a special election of

President shall speedily be held where the

offices of President and Vice-Président are

both vacant through other causes than dis

ability, and that the Secretary of State and

other Cabinet officers respectively shall act as

President only during disability or until the

inauguration of the specially elected President.

To remove all possible doubt, it should also be

provided that the President so elected shall

hold office only for the balance of the unex

pired term. The vacancy in the Presidential

office could then be filled with a minimum of

disturbance to the business interests of the

country. The new comer would hold office

for a fixed term and would be independent of

Congress, as was intended by the Constitution,

whether he were designated as acting President

or elected specially as President. The diffi

culties and doubts first arising under the Act

of 1792 and rendered little less obscure and

disturbing by the Act of 1886, would disap

pear.

" It may be true that the difficulties pointed

out in this article are somewhat remote and

not likely to arise in the near future. They

are, however, just as likely to arise as is the

double vacancy, on the possibility of which

the Act of 1886 depends. A fair discussion of

the questions involved, therefore, would seem

to be not without some useful purpose."



1 IO THE GREEN BAG

CONSTITUTIONAL LAW (Powers of the President)

THE striking address of Charles A. Gardiner

before the New York State Bar Association

entitled, "The Constitutional Powers of the

President," was given such wide publicity in

the morning newspapers of January igth (it

is printed in full in the Boston Herald of that

date), and has aroused so much hostile

criticism that we depart from our custom to

review only legal periodicals, and assuming the

accuracy of the report will review it while it

is still fresh in the public mind. It has often

been observed that the office of President

might well in great national emergencies take

on all the powers of a dictator, and the Civil

War demonstrated in a measure, the truth of

this. Mr. Gardiner, however, seems to have

described these powers as the ordinary inci

dents of the office and finds an exemplification

thereof in the conduct of the present admin

istration and a confirmation in the last na

tional election. He sums up his conclusions

as follows:

" i — Under the constitution, the President

is sole executor of his office. Congress has ab

solutely nothing to do with it, nor have the

courts. Possessing sole power and being

bound by his oath to exercise it, the President

must necessarily possess exclusive and abso

lute discretion in executing the entire presi

dential office.

"2 — Nor is the President's discretion lim

ited in executing the constitution. His power

to execute it, we have seen, is plenary. It is

also exclusive. The courts have no power to

execute it. Nor has Congress. It has per

missive authority to 'enforce' the war amend

ments by 'appropriate legislation.' That

defines the means of enforcement — by legis

lative enactment — by enacting ' appropriate '

laws — not by executive action. Whatever

else Congress may do, it cannot encroach upon

the executive power of the President. His

power to execute the constitution is exclusive.

Hence, also, his discretion must be equally

exclusive and absolute.

"How much of the constitution the Presi

dent can execute is a problem for practical

statesmanship. Whatever is 'complete in it

self,' said the court, 'is self-executing. ' 'It

executes itself," 'it needs no further legisla

tion to put it in force.' (179 U. S. 403.) The

great substantive grants of the constitution are

'self-executing,' and specifically, I maintain,

are freedom secured by the I3th amendment,

negro citizenship granted by the I4th, and

equality of suffrage guaranteed by the isth —•

and the President can execute all these on his

own initiative without interference from courts

or Congress, and with exclusive and absolute

discretion.

"3 — The discretion of the President in exe

cuting the laws of Congress is also absolute.

The subject matter of a law is determined by

Congress, and the President can neither add

to nor detract from its substance. Congress

may also regulate all ministerial details even

in the minutest particulars — but whatever is

left for the President to execute, be the same

more or less, he can execute with as absolute

discretion as he executes his office or the con

stitution.

"Another consideration, however, must al

ways govern the President. By the very law

of his being he is subject first to the constitu

tion, and in executing statutes his discretion

must be subordinate to the higher law of his

being — the obligation faithfully to execute

his office and the constitution. He must first

decide whether or not a law should be exe

cuted at all, and in deciding that, he may sub

ordinate laws of Congress and decrees of courts

to reasons of state.

"When, in his judgment, the highest good of

the people forbids him to execute a law, he

may refuse to execute it, although Congress

may direct him to do so.

"When his judgment pronounces a law con

stitutional, he may execute it, although the

courts declare it unconstitutional and forbid

him to execute it; and he may refuse to exe

cute a law that the courts declare constitu

tional and command him to execute. Such

exercise of his discretion cannot be revised by

any judicial or legislative proceeding (4 Wall.

498-9) ; the only remedy is impeachment. But

so long as he acts 'faithfully,' that is to the

best of his judgment, his discretion is final and

conclusive."

"The doctrine governing the whole subject

is best summarized by Jefferson. 'Each of

the three departments," he said, 'has equally

the right to decide for itself what is its duty

under the constitution, without any regard to
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what the others may have decided for them

selves under a similar question." (Works, x,

143.) That principle is as sound to-day as

when announced. Any departure from it will

work ruin to our institutions. While I be

lieve there should be reciprocal confidence be

tween the departments, yet I stand on Jeffer

son's historic doctrine and claim for the Presi

dent exclusive, unqualified, and absolute dis

cretion to execute his office, the constitution

and the laws of the United States without any

regard to what others may have decided for

themselves under a similar question." "

"Such are the constitutional powers of the

President. Their discussion on this occasion

seems peculiarly appropriate. We have en

tered on a new era of political development.

This is the age of executive expansion. Until

the rebellion Congress ruled supreme all things

centered in it, and under its great leaders it

gradually expanded until it assumed a dispro

portionate and dangerous ascendency in the

government. As civil war settled down over

the land it became apparent that both Con

gress and the courts stood arrayed against the

people. Then out of their ranks came Abra

ham Lincoln. Like Pallas Athene of old, he

stepped forth from the very head of sov

ereignty, crowned with independence, girded

about with the constitution, and armed with

the express command to preserve the Union.

Lincoln was four long years executing that

mandate, and over the graves of slavery and

nullification and secession he founded a new

republic whose spirit is nationality and whose

dominating force is the President of the

United States.

"With all the impetus of the rebellion, those

principles now for a generation have been

permeating the body politic with an insist

ence as irresistible as the forces of nature.

The failure to impeach Johnson, the recon

struction measures of Grant, Cleveland's

struggle for executive independence, and

McKinley's extra-territorial policies, all im

measurably strengthened the office .and ex

panded its domestic and foreign powers.

"When President Roosevelt came before the

people, he was known throughout the land as

the incarnation of nationality and executive

expansion. For three years he had main

tained a domestic rule as uncompromising as

Cleveland's and a foreign policy more ag

gressive than McKinley's. He stood on that

record, and before the bar of the people un

flinchingly maintained the constitutionality of

every act of his administration. The Demo

cratic party met the issue squarely. Then

followed an unprecedented campaign. The

whole body politic made the constitutional

powers of the President their supreme issue —•

not academically, but as applied to represen

tative domestic and foreign problems, the

Philippines, Panama, the Isthmian canal, the

pension order, the trusts.

" The verdict of the people was an over

whelming indorsement of the President. He

had claimed practically all their executive and

magisterial sovereignties and absolute discre

tion to exercise them, and 7,600,000 electors,

representing 46,000,000 citizens, voted that

he was right and peremptorily commanded him

to use them.

"That is my conception of the election of

1904. It was the most remarkable popular

interpretation of the constitution ever made in

this republic, and every argument I have made

shows it was right. Thus my ideal of the

President coincides with the ideal of the

people — a majestic, constitutional figure, un

controlled by Congress, unrestrained by the

courts, vested with plenary constitutional

power and absolute constitutional discretion

— a sovereign over 80,000,000 people, and the

servant of 80,000,000 sovereigns, whose sole

inspiring purpose is to serve his fellow-citizens,

guard their liberties, and make this nation the

freest, most enlightened, most powerful sov

ereignty ever organized among men."

CONTRACTS (Action by Beneficiary)

"THE Limitations of the Action of Assump-

sit as Affecting the Right of Action of the

Beneficiary" is the title of an article by Craw

ford D. Henning in the December American

Law Register, (Vol. lii, p. 764) in which he en

deavors to show that "the right of action of

the beneficiary was previously recognized and

firmly established in the ancient actions of

debt and of account years before the rise of

the action of the case on "promises." "It is

safe, therefore," he says, "to assume as an

abstract proposition, and aside from the tech
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nicalities of procedure, that modern commer

cial sentiment outside of England is in favor

of effectuating the intention of the contract

ing parties who have attempted to confer

rights on a third party in respect of their

contract."

This article is to be continued.

CONTRACTS (Discharge by Alteration)

PROFESSOR SAMUEL WILLISTON concludes

his very important treatise on the "Discharge

of Contracts by Alteration" in the January

number of the Harvard Law Review, (Vol. xviii,

p. 165). It is impossible to adequately sum

marize it here.

EQUITY (Judicial Discretion)

AN address of interest in connection with

Dean Bigelow's article in our January number

delivered by Roscoe Pound before the Ne

braska State Bar Association, entitled "The

Decadence of Equity," is printed in the Jan

uary Columbia Law Review (Vol. v, p. 20.)

He says that the origin of equity jurisdiction

was in the demand for greater flexibility and

wider discretion than could be attained in the

courts bound by precedents. That the pen

dulum has since swung back and "the work of

liberalization being accomplished, the system

whereby it was brought about remains merely

as an accident of judicial administration."

Commercial and industrial development

make for certainty, for the commercial world

demands rules. Hence the author finds that

several causes, chiefly the introduction of the

common law theory of binding precedents and

resulting case law equity have brought about

the development and the decadence of equity,

as a system.

"Are we, then, to condemn the reform

which has given us one procedure instead of

two, which allows litigants to adjust their dis

putes in one cause instead of two, which has

relieved us of circuitous methods and put

direct ones in their place? Surely not. To

declaim against the fusion of law and equity

to-day is no less futile than were the ponder

ous arguments of the sixteenth century ser-

geant-at-law who inveighed against chancery

in his 'replication' to Doctor and Student.

The moral, I take it, is simply that we must

be vigilant. Ihering has told us that we must

fight for our law. No less must we fight for

equity. Law must be tempered with equity,

even as justice with mercy. And if, as some

assert, mercy is part of justice, we may say-

equally that equity is part of law, in the sense

that it is necessary to the working of any

legal system. We who have the shaping of

the law in our hands in this era of the de

cadence of equity have no less responsibilities

than those who pleaded and judged in its

founding, its development, and its crystal

lization."

HISTORY (Development of Law. Jurisprudence)

THE article on the "Historical Development

of the Law," by George H. Smith, in the

American Law Review of November-December

(Vol. xxxviii, p. 801), is closely in line with

Professor Munroe Smith's article on " Roman

Legal History, " reviewed in our last number.

His statement that "the genealogy of our law

is to be studied not in the old common law of

England of which nothing remains to us but

the rational part, but through the English

and Roman law, and that of the Greeks" and

his statement that "with the Greeks, owing to

the popular character of their Courts, there

was no systematized body of law such as was

afterwards developed in detail by the Roman

lawyers, but except as modified by statute the

common notions of justice received by the

people constituted the law and the only law of

the land " are interesting in connection with

Mr. Whitaker's article on the study of Greek

law in this issue.

HISTORY (Source of Law. Year Books)

IN the December Number of the American-

Law Register (Vol. lii, p. 755) under the title

of "A Rhapsody of Antiquated Law," Mar

garet C. Klingelsmith pays a just tribute to

the work of Mr. Maitland in his new transla

tion of the year books, the first volumes of

which have been recently published. The

author shows that the old prejudice against

this rich source of authority arose from their

apparent incoherence due to unsatisfactory

translations. Valuable as these volumes are

as a picture of the life of their times, they are

infinitely more valuable when correctly under
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stood, to the student of law. It is to be

regretted, therefore, that so few subscribers

to this publication are found in this country.

INTERNATIONAL LAW (Biography. Grotius)

AN interesting sketch of Hugo Grotius by

Sir William Rattigan, K. C., is printed in the

Journal of the Society of Comparative Legisla

tion (New Series No. xiii, p. 68). It is largely

concerned with his celebrated treatise DC jure

Belli et Pads, to which subject it is interest

ing to note that his attention was turned in

the active pursuit of his profession, as ad

vocate for the Dutch East India Company,

which was formed, it is true, for the peaceful

purposes of commerce, but had been com

pelled, like the English company, to repel

force by force. "No one," he says, "prior to

Grotius knew how to unite to the same ex

tent the authority of reason combined with

that of experience; his is the fruitful alliance

of philosophy and history, which has so pro

foundly impressed the modern political world.

The method which our author adopts is the

inductive one. The individual man and his

social instinct is the factor producing law and

the State; but this appetitis socialis is not the

mere need for a life spent somehow in com

munity with his fellow-men, but tranquilly

and as a reasonable being for the welfare of

others in contrast to mere utility irrespective

of all ethical motives. It is this tendency to

the conservation of society, which is in agree

ment with the nature of the human intellect,

that forms the source of Jus or Natural Law,

properly so-called." "In this way, he leads

up to the humane principle which pervades

his whole treatise, that between individuals,

as between nations, it is not Utility but a

common law of Rights which is of force in

governing their mutual relations. To have

established this principle and to have ex

tended its operation to the conduct of war

was to have justified his claim to be regarded

as the founder, or as Marten calls him, the

father, of the science of International Law,

and to be called, as Vico suggests, 'the jur-

istconsult of the human race.' That his work

is not perfect, that he does not conceive as

clearly as some later jurists — like Christian

Thomasius, for instance — have done the dis

tinction between religion on the one hand,

and law and morality on the other, and that

he has not completely succeeded in disen

tangling himself from the bewildering maze

of incoherent and arbitrary notions of ethical

philosophy which prevailed in his time, may

be conceded without detracting from his gen

eral merits, as one who, in the midst of a

cruel and desolating war, was the first to

discover a principle of right and a basis for

society which was not derived from the

Church or the Bible, nor in the insulated ex

istence of the individual, but in the social

relations of men, and to make it thus easy

for those who followed him to broaden the

pathway he had broken, and to elaborate his

science."

JURISPRUDENCE (Nature of Law. Definition

of Law)

THE most important publication of the

month in the field of abstract jurisprudence

is an analysis of the nature of Law and at

tempt to formulate a definition of the term

by Melville M. Bigelow in the Columbia Law

Review for January (Vol. v, p. 3). Though

difficult to condense, it may be summarized as

follows: —

A scientific school of legal thought requires

a working definition of the term law. Black-

stone's famous definition, "Law is a rule of

civil conduct prescribed by the Supreme

power in a State commanding what is right

and forbidding what is wrong" is dangerous in

what it suggests as well as unsound in details,

(i) It suggests that the sovereign may be

external, but supreme power under English

or American law is not external, but a neces

sary phase of organized society of which every

member is a part. It is external only with

reference to individuals. (2) "Rule of civil

conduct" is indefinite, for no hint of the basis

of the rule is given. "Rule" suggests require

ment, yet much of the law may be simply a

grant of authority for acquiring rights which

before had no existence except in the State.

(3) The word "prescribed" is unsatisfactory

whether in the sense that law must be "noti

fied to the people" or that it is to be set

down in fixed terms; it is enough, so far as

any requirement of notice is concerned, that
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the law proceeds from the people; instead of

being set down in fixed terms, it is a product

of times and conditions changing in light and

shade accordingly; and further, instead of

being prescribed, it is part of the very life of

the State. (4) The definition should not de

clare that law consists in commands and pro

hibitions. Courts command. The law is gen

eral, the precept particular. (5) The words

"right" and "wrong" in their context import

divine rather than municipal law, and he ex

plains them as referring to the declaration of

the sovereign.

A definition need not exclude what it

does not suggest and a definition of law that

puts the term within rigid lines would be

perilous to use in the administration of jus

tice. Allowance should be made for the great

indeterminate forces that relate to law. "A

correct analysis of the typical phenomena of

law — a grip of things as they are — should

lead to the desired results."

The elements of law in the sense of require

ment are right, duty, and a relation between

the two. Right, apart from natural funda

mental rights and rights not in dispute is

whatever the judge decides. It is based on

the idea of "freedom to do whatever is reas

onable." What is meant by reasonable, so

far as the meaning of right or law is con

cerned, must be left indeterminate until

decided by the courts. 'Duty is the comple

ment of right. Both are particular and per

tain to the individual. Law, however, is gen

eral and is the relation between the individ

uals to whom they respectively pertain. Law

in the sense of authority signifies legislative

authority.

"Municipal law signifies the existence of

binding relations direct and collateral of right

and duty between men or between the State

and men; or legislative grant of authority

under which such relations may be created;

each in virtue of freedom to do whatever is

reasonable."

"Remedial law signifies the existence of

relation of right and duty between the State

and the members of the same in consequence

of a breach of duty, binding the State to en

force compensation in civil and punishment

subject to pardon in criminal cases.

" Procedure signifies the means provided by

the State for enforcing the law original and

remedial."

MARITIME LAW (Barter Act)

IN the Albany Law Jouinal (Vol. Ixvi, p.

369) and in the American Law Review (Vol.

xxxviii., p. 843) is printed an address by John

C. Walker, delivered before the Texas Bar

Association of interest to admiralty lawyers,

entitled "The Harter Act." A careful explan

ation of the results of this change in the

liability of ship-owners for negligence is con

cluded as follows:

"Does not this act afford food for thought

respecting the future trend of national legis

lation? Rightful complaint is made of want

of uniformity in the statutes of different

States; for example, the conflicting divorce

laws, with 'their far-reaching consequences,

and a cry is often heard for Federal control

of that subject. It can not be denied that,

generally speaking, uniformity is to be de

sired in all laws. Would not the great rail

road systems, those stupendous combinations

of capital reaching through every State of the

Union, be benefited by similar legislation re

lieving them of liability for the negligence of

their servants in any degree? May they not

have the abstract right to be placed on the

same footing with the great steamship corpo

rations? Is not the argument more than

plausible that special privileges should not be

granted to one class of common carriers

which are denied to others? And may not

these railroad systems in time demand to be

placed on an equality with carriers by water?

Such demands when made by the representa

tives of powerful moneyed interests are likely

to obtain at least a respectful hearing before

the national lawmakers. When we recognize

the power of the National Legislature to reg

ulate interstate commerce, does not the

thought suggest the possibility that at some

time hereafter Congress, in its wisdom (or

want of wisdom), may enact a. law applying

provisions like those contained in the third

section of the Harter Act to interstate car

riers on land?"

PARTNERSHIP (see Associations)
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POSSESSION (Theory of)

A DISCUSSION of refinements as to the theory

of possession by Albert S. Thayer appears in

the Har-card Law Review for January (Vol. xviii,

p. 196). "To possess," says the author, "is

to have absolute power of dealing with the

thing oneself and absolute power of excluding

the action of everybody else." This condition

may be a consequence of physical strength or

it may depend upon a deference to the will of

the possessor imposed by habit, the mural

sentiment, religion, or law. It is "a highly

abstract idea never perfectly realized except

in imagination." Attempts at definition he

thinks necessarily futile, for the technical con

ditions of legal possession are subject to no

limit of variation. "Whether any manifesta

tion of superior strength unaccompanied by

submission, will nowadays give legal posses

sion of another's land is extremely doubtful."

"It is one thing to be beaten and another to

give up, and whatever efféfct modern law may

give to mere mastery, the ordinary condition

of acquisition of legal possession of land against

the will of owners is the exhibition, as a fact

of the particular case, of dominion and sub

mission, or adverse possession, a relation to be

carefully distinguished from possession ex con-

sensu and legal possession."

"To infer correctly dominion and submis

sion from a succession of more or less equivocal

acts of user is no easy matter. And if we ac--

cept the fact of dominion and submission so

proved as a condition of legal possession, we

are also obliged to consider what continuance

of acts of user shall be deemed to show do

minion and submission, and what continuance

of dominion and submission shall be deemed

to give legal possession, and we may say, I

think, that there are no rules to help us to

answer either of these questions."

"The ordinary case, therefore, of a possessor

•without title displays this de jacto basis, —

possession ex conse-nsu as against the gener

ality and a continuing dominion and submis

sion with respect to adversaries."

STOCK, TRANSFER OF (see Associations)

SURETYSHIP (Comparative Jurisprudence)

HENRY A. DECOLYAR contributes to the

Journal of the Society of Comparatiie Legisla

tion, (N. S. No. 13, p. 46), a consideration of

the law of "Suretyship from the Standpoint

of Comparative Jurisprudence," in which he

discusses the variations and similarities in this

department of law in different countries of

modern times and suggests an outline upen

which a codification satisfactory to all might.

be attempted.

TAXATION (Succession Taxes. Double Taxation)

AN address by Judge Simeon E. Baldwin

before the American Association for the Ad

vancement of Science is printed in the Jan

uary Yale Law Journal (Vol. xiv., p. 129).

Under the title of "The Modern 'Droit d'Au

baine'" he discusses a modern instance of

double taxation arising from the collection of

succession taxes upon property both by the

state of the owner's domicile and by that of

the situs of the property. In the former case

the tax is on the prolongation by the will of

the political sovereign of the former owner's

interest in the property; in the latter it is on

the privilege of taking the goods away under

the title derived from the succession. This is

not double taxation within the meaning of

any constitutional prohibition, nor an in

fringement of the privileges and immunities

of citizens of other states.

The author questions the wisdom of such a

policy and indicates the methods already being-

adopted to evade the succession taxes and.

the impetus which will be given to them by

a continuance of such injustice. The policy

must also operate as a divisive force within

the American union. Since he feels that art

attempt to extend the control of the national

government under the commerce clause would

be inexpedient, he proposes as a remedy re

ciprocal interstate agreements embodied in

uniform legislation, for which many prece

dents are cited.

"The tendencies of the time make for such

a movement. Individualism and State-isola

tion are each giving way at every point of

material contact to Collectivism. The time-

spirit and the world-politics of the twentieth

century alike point to reciprocal governmental

action on a great scale, for the prevention of

international or inter-State complications and

collisions, as the true basis of national pros

perity."
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TRUSTS (Scottish Church Case)

AN interesting explanation of the exact

scope of the decision of the House of Lords in

Bannatyne v. Lord Overtoun, entitled the

"Scottish Church Case," by James Ferguson,

K. C., appears in the Juridical Review for De-

.cember, (Vol. xvi, p. 347).

The controversy arose from the act of a large

majority of one non-confonnist Presbyterian

body in joining with a similar sect holding

slightly different views on church policy, the

one though non-conformist being in its origin

an advocate of an established church, while

the other was opposed to this principle. The

small minority of the former church sought to

oust the united body from the control of its

temporal property on the ground that its

trustees by submitting it to the control of

others of different religious views had com

mitted a breach of trust. In the Scotch

Courts the act of the majority was sustained on

the ground that the differences in principle of

the two denominations were of secondary im

portance. Though differences of doctrine

were also in issue, the abandonment of the es

tablishment principle was the chief point of

contention, and upon this ground the English

House of Lords reversed the decision of the

Scotch Courts.

" Thus all five judges gave judgment on the

ground of the abandonment of the Establish

ment principle, treating it as sufficient for the

determination of the case. Two (Lord Davey

and Lord Robertson) also were satisfied with

the fundamental change operated by the sub

stitution of the fluid and mutable 'doctrine

of this Church ' for the ' whole doctrine of the

Confession of Faith' declared to be 'the

truths of God." Two (Lord James and Lord

Alverstone) declined to go beyond the Estab

lishment question. One only (the Lord Chan

cellor) proceeded on the abandonment of the

Calvinistic doctrine of predestination . Neither

in the decision nor in any of the judgments is

there a trace of any interference with the

principle of spiritual independence. The judg

ment simply affirms that the property, whether

given immediately after the Disruption or sub

sequently acquired, being settled in trust for

the Free Church of Scotland, and the consti

tutional documents which expressed the prin

ciples on which the Free Church was formed

containing the principle of Church Establish

ment side by side with that of spiritual inde

pendence, those who continue to hold both are

the Free Church of Scotland, and the property

can be vindicated by them, even though a

minority. There is no judgment of the House

to the effect that a Dissenting Church may not

explain or modify a theological doctrine, and

none to the effect that the passing of the De

claratory Act per se, or any particular change

or abandonment of doctrine as opposed to

constitutional principle is a breach of trust."

" The opinions of the judges, other than that

of the Lord Chancellor, do not hold out much

hope of a similar decision being pronounced,

where the materials for determination can

only be found in doctrinal differences, or the

interpretation of purely theological state

ments of belief. The judgment, of course,

deals only with temporal and civil conse

quences of changes which any dissenting

Church has full freedom to make; it was a

civil determination as to which of two com

peting claimants was the owner of certain

property, and it is a misuse of language to de

scribe it as 'penalising' the unsuccessful liti

gant, or as involving any denial on the part of

the Law of ' the Libertv of the Church to live.1 "
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CORRESPONDENCE

TEMPLE, LONDON, ENG., December, 1904.

There is probably no place in the world

where the connection between the civic busi

ness of a municipality and the administration

of the la%v of the land is so close and intimate

as in London.

As in American cities there is in the city of

London a mayor and boards of aldermen and

of councillors, but the manner of selecting these

officials, not only in London but elsewhere in

England, is vastly different from that which

prevails in the United States. The members

of the lower house of the legislative body only

are elected, and those who are entitled to vote

at municipal elections are a comparatively

small part of the community. Furthermore

such elections occur only at long intervals, as

a councilman once elected retains his office so

long as he cares to do so, provided he takes an

interest in and pays proper attention to his

duties. Thus an election is held only when a

vacancy occurs through promotion, death or

resignation. The Board of. Aldermen, as va

cancies occur in that august body, is, generally

speaking, recruited from the councilmen, such

of the latter being called to the upper house as

have shown a peculiar fitness or adaptability

for civic work. The office of alderman is one

of great dignity and importance, as in addi

tion to his other duties he sits as an examining

magistrate, with power to commit for trial, in

a large number of offences of the gravest char

acter. The Lord Mayor is chosen from the

aldermen and must in rotation serve the office

of civic magistrate or pay a fine in lieu thereof.

This system, therefore, not only secures the

services of municipal legislators who are

trained by years of experience to a faithful

discharge of their functions, but ensures the

presence in the mayorial chair of a man of

affairs and of wide acquaintance with muni

cipal government.

In addition to their other duties, the mayor

and aldermen and the sheriffs assist by their

presence the administration of justice at the

Central Criminal Court, or the Old Bailey.

The ceremony of opening the court each day

of the session is quaint and interesting. When

the bailiff cries for silence, counsel and wit

nesses and all in the court stand, then the

judge and one or more aldermen and the

sheriffs and chaplain and an under sheriff, file

in, in a stately procession. The aldermen

wear their robes, trimmed with fur, and jew

elled chains of office over their shoulders,

while the sheriffs and under sheriffs appear in

court dress. There are from three to five

courts simultaneously in session at the Old

Bailey, and each of the courts is daily opened

with this formality. It is not only a survival

of ancient custom, but it appears to impress

the class most likely to be awed by the majesty

of the law. Another quaint custom is the

provision of a bouquet to the judge, a fresh

one being handed to him every day. This

custom took its rise in the days when jail

fever was a menacing terror and the judge was

supposed to hold the flowers to his face in

order to escape contagion while trying a crim

inal who had been in custody. For the same

reason the dais and the approach to the bench

are still thickly strewn with rosemary and

other fragrant dried herbs, although the pres

ent jails are probably in as sanitary a condition

as the average modern house.

But what would most strike a stranger ac

customed to criminal courts in America is the

hospitable provision made for the judges and

officials and the leading counsel by the mayor

and sheriffs. Every day there is provided a

luncheon of generous and sumptuous propor

tions, and tea is served in the afternoon.

This is furnished at the expense of the three

officials named, out of their private purse, and

the cost must be a tax upon even a large in

come. In fact, the expense to a sheriff, who

receives no pecuniary compensation whatever

for his services, amounts to close upon $20,000

a year. This is willingly defrayed for the

honor of the office.

The mayor having been elected makes his

first appearance in state in a journey from the

Guildhall, through gaily decorated streets, to

call officially upon the Lord Chief Justice.

This is what is popularly known as "the

Lord Mayor's Show." This year the cere
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mony, which has just been carried out, in

cluded a procession nearly a mile in length

with over a dozen military bands, and certain

allegorical tableaux upon "floats." Arrived

at the Law Courts the Mayor left his state

carriage and, preceded by his officials, entered

the Lord Chief Justice's Court. The business

of the latter was temporarily suspended, addi

tional judges left their own courts and appeared

on the bench, and an introductory address was

delivered by the Recorder. This was fol

lowed by a homily from the Lord Chief Jus

tice, who, as is customary, availed himself of

the occasion to speak of matters connected

with the administration of the law, especially

a new act which makes provision for counsel

for the defence of accused persons without

means, and other subjects of general and muni

cipal importance. At the conclusion of the

judge's remarks the Lord Mayor was sworn to

administer the law justly, and then before re

turning he tendered the usual invitation to the

judges to dine with him at the Lord Mayor's

banquet in the evening.

Reference was made in these columns re

cently to the case of Adolph Beck, who was

twice convicted and who served one term of

seven years' penal servitude, for a crime of

which he was innocent. He was the victim

of mistaken identity, and under such circum

stances as aroused the indignation of the pub

lic to a remarkable degree. In order to ex

amine into the circumstances and to ascertain

the responsibility for so great a miscarriage of

justice, a commission was appointed which

was presided over by the Master of the Rolls.

It heard the evidence of the police, of the

counsel in the case, the representatives of the

government, and even of the judges who tried

the accused, and has now issued a carefully

considered report. It exculpates everybody,

but suggests that the Recorder, who was the

trial judge in the first conviction, was in error

in refusing to admit evidence which would

probably have disclosed the mistake as to

identity, and should have stated a case which

would have enabled the points of law to be

reviewed upon appeal. It also suggests that

in the Home Office there should be a specially

qualified legal adviser to the officials to whom

applications by way of petition from con

victed prisoners are made; but to the surprise

of many connected with the administration of

the criminal law it reported that a court of

criminal appeal is in the opinion of the learned

commissioners unnecessary. This to the mind

of an American trained to regard appeal in all

criminal matters as a right inherent in the in

dividual, and as a matter of course, may seem

a startling conclusion. But there are grave

objections to the institution in England of a

criminal court of appeal which will be appre

ciated by those who have had experience of

the administration of justice in the United

States. It must be apparent that at least

nine out of ten cases, and practically all capi

tal cases, would be appealed, on the chance

that some technicality in the evidence might

be found which would lead the appellate judges

to order a new trial. A second trial after

some interval of delay is largely in the ac

cused's favor, as not only are witnesses less

certain of their evidence after a lapse of time,

but in the interval they may have become sub

ject to influence in the prisoner's behalf, or

may possibly have disappeared. It is further

urged that if a prisoner convicted of a capital

crime is guilty, one of the chief objects of

criminal law is defeated if punishment does

not descend upon him swiftly.

What will probably come to pass is the mak

ing of some additional provision for the en

couragement of judges to state a case for re

view by a higher or other court, and for having

such cases heard forthwith. This would not

involve the reading of masses of papers and

voluminous transcripts of shorthand notes of

evidence, such as would be necessary if crimi

nal appeals were to be allowed as in civil

cases, where it is alleged there has been a mis

direction, or that the verdict is against the

weight of evidence or that the sentences are

excessive. Counsel defending a prisoner may,

if the new rule, is adopted, ask the judge after

sentence has been pronounced, to state a case

involving the precise point of law upon which

he thinks the courj; has erred, and if that is

done and the point can be argued and sub

mitted to other judges within ten days or a

fortnight, as would probably be the case in

this country, the chance of the miscarriage of

justice would be reduced to a minimum, while

the majesty of the law would be unimpaired.

'STUFF GOWN.
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THERE is an inexhaustible fund of rich

humor in the reports and in the biographies of

lawyers, and that branch of legal literature

should not be neglected. Even " googoo eyes "

have come up for judicial definition, and their

Lordships were equal to the occasion, crystal

lizing them for air time as " attentions with in

tentions contrary to conventions." The Brit

ish Columbia student who amended the old

form of writ, "Victoria, by the Grace of God,"

etc., to "Vancouver, by the Grace of God,"

etc., deserves honorable mention. A widow

(though derived from vidua, not always an

aching void), was forbidden by the civil law

to marry again infra annum luctus — within

the year of mourning — which appears

strangely inconsistent with only forty days of

quarantine. A widow's second marriage has

been judicially denned as "the triumph of

hope over experience." No doubt any of your

Toronto readers could write a rattling article

on widows alone, seasoned with attic salt, and

full of legal lore in aida eccksiae et aula amoris.

Lawyer's epitaphs, too, might be collected.

Not all would be so doubtfully complimentary

as the ancient one of Brittany,

Ci git St. Evona, — un Breton,

Avocat, — non larron!

Hallelujah !

— WILLIAM N. PONTON in the Canadian Law

Times.

THE scholarly librarian of a large Bar Li

brary, finding this "merry story" in an old

text-book entitled "A Treatise of Trover and

Conversion. London: 1696" Chapter 6, Page

76, is kind enough to send it to THE GREEN

BAG.

"But I will end this with a merry Story of

a Clerk, who was drawing a Declaration in

Trover for several Goods, amongst the rest he

meets with an instrument for which he could

not find a proper Latin word, but briskly goes

on; and de utto Tweedledum, Tweedleton,

Tweedledum twea (Anglice) a pair of Bagpipes.

And of another who could not readily tell

what was Latin for a Stick. But he very

logically concludes thus: Candela is a Candle.

Candelabrum, a Candlestick, Ergo brum is

Lotin for a Stick; but he that rendered the

word Ladder by adolescent-tor was wonderfully

cunning, because he knew adokscens signified

a Ladd."

THE longest complaint on record has just

been filed in an action brought by the Brook

lyn Teachers' Association and the Class Teach

ers' Organization of Brooklyn, as plaintiffs,

against the Board of Education of New York

City. The complaint covers 3,414 pages bound

in two volumes, each the size of a Standard

Dictionary. 3,413 causes of action are speci

fied in the complaint, each representing the

assignment to the plaintiffs of a claim of a

teacher for salary under certain schedules of

salaries. It took four accountants two months

to prepare the schedules showing the balance

of salary due to each teacher and then seven

months were completely taken in drawing the

complaint. If technical objections are raised

to the claims, it will be necessary to bring to

court all of the 3,413 teachers and the schools

of Brooklyn will be practically closed during

the trial.

EVEN in the days when he was a struggling

young lawyer Chauncey Depew was gifted

with a considerable deal of the self-confidence

which in later years came to be known by

many men. One of the first cases he had in

court involved a somewhat complicated ques

tion of inheritance. But Chauncey gaily

tackled it and prepared what he regarded as

an unanswerable argument. He had pro

ceeded for some time when he noticed that the

judge seemed to lose interest. Lawyer De-

pew hesitated and said, "I beg pardon, but I

hope your honor follows me." The judge

shifted in his chair as he replied, "I have so

far, but I'll say frankly that if I thought I

could find my way out I'd quit right here." —

The Law Register.

THE attorney on the stand is usually a

cautious witness, but the limit was recently

reached in Boston when a distinguished au
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thority on trusts was called as a witness for

the plaintiff. The defendant was a brother

attorney and the distinguished witness was

evidently embarrassed. His repeated lapses

of memory grew almost ludicrous. An impor

tant question raised a storm of technical objec

tion from the defence and for several minutes

court and counsel were absorbed in the discus

sion of profound problems of evidence. At

the first lull the suave voice of the witness was

heard. "Your honor, I think I can solve this

difficulty. My answer is ' I really cannot re

member.' " The witness was allowed to retire.

ONE of Assistant Attorney-General Beck's

stories at the Hardwicke Society dinner in

England was especially appreciated by the

students. A general in the Civil war applied

at the close of the conflict, for admission to the

bar of the United States. A committee of

three examiners reported that he had answered

correctly two thirds of the questions put to

him. A judge, astonished at the general's

success, asked the chairman of the committee

what the questions were. "Well," he re

plied, "the first was, 'What is the rule in

Shelly's case?' and the answer was 'Writing

poetry.' That was not correct. Then we

asked him what was a 'contingent remainder'

and a 'vested interest,' and he said he did

not know. That was correct, and we admitted

him." — Chicago Law Journal.

THE MAIDEN AND THE LAW PILL

SHE.—-Do you ever, while in Cambridge,

Mr. Blackstone, indulge in sparring and such

fine athletic sports?

HE.—When two men fight though each

consent, yet each is liable. See any leading

writer on the law of torts.

SHE.—I hear your cousin, Mr. Lighthead is

just engaged; now is the story really true?

HE.—A contract with a lunatic is always

voidable. See 25 Queen's Bench Division,

page 52.

SHE.—They say, but tell me what do you

think, Mr. Blackstone, that seals on letters

have been going out of late?

HE.—An instrument under seal needs nc

consideration. "Meeson and Wellsby," vol.

II, page 68.

SHE.—What awful weather we've been hav

ing, Mr. Blackstone! Xow don't you think it

looks as though it were going to pour?

HE.—The evidence, I think, is hardly satis

factory. See "Common Bench," new series,

pages 3 and 4.

SHE.—It's very late: 1 must be going, Mr.

Blackstone. Remember you have promised

that you'll call some day.

HE.—I am afraid that promise is a ntidunt

paclnni. "Pollock on Contracts," page 121,

note a. —Harvard Lampoon.

REV. EDGAR J. HEILMAN, of Norristown.

Pa., who is being sued for $10,000 damages

because in an unguarded moment he asked

Miss Blanche Gertrude Keck to be his, and

afterwards regretted it, has set up a defense

which, if sustained, would throw into con

fusion all the established methods and tradi

tions of courtship. He alleges that the con

tract to marry was entered into on Sunday

and was therefore void. A Sunday is generally

understood to be the day of days for the in

ception of such agreements; it can readily be

seen that many of Pennsylvania's fair ones

must be uneasy regarding their rights of ac

tion. Fortunately we are able to allay their

fears by referring them to Fleischman v.

Rosenblatt, 20 Pa. Co. Ct. 512. In that case

the ungallant defendant similarly claimed that

his promise, having been made on the Sabbath,

was void under Pa. Act of April 22, 1794,

which forbids the doing or performing on that

day of any "worldly employment or business

whatsoever," save only works of "necessity

and charity." He contended that the con

tract in question was "business" and was not

a work of either "necessity" or "charity."

The plaintiff's counsel, however, maintained

that an engagement to marry was a contract

both of necessity and charity, which view the

court also adopted. So it is safe to say that

no minister of the gospel who on Sundays puts

in his spare time between sermons plighting

his troth to his fair parishioners can escape

retributive justice on the ground that Sunday

is dies 11011. — Chicago Law Journal.
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AUTOMOBILES DEFINED. (CARRIAGE OR

MACHINE.)

MASSACHUSETTS SUPREME JUDICIAL COURT.

A recovery was sought in the case of Baker i>.

City of Fall River, 72 Northeastern Reporter, 336,

for injuries received upon the highway under the

Massachusetts statute which provides that high

ways shall be kept in a reasonably safe condition

for travelers with horses, teams, and carriages. An

excavation had been made in the street, and the

plaintiff rifling in an automobile was thrown out

and injured while attempting to pass this obstruc

tion. The point was raised by the state that

recovery could not be had for the reason that one

driving an automobile was not in a carriage within

the meaning of the statute, but that an automo

bile must be considered as more like a machine.

The trial judge dodged the direct issue by instruct

ing that, while he did not feel at liberty to state that

an automobile could not be considered as a car

riage, still, in spite of the fact that the plaintiff

was in one at the time, he was on the highway as

a traveler, and if the other elements of liability

were established, he would be entitled to recover.

The upper court distinctly holds, however, that

an automobile is plainly a vehicle which can carry

passengers or inanimate matter, and so is such a

carriage as the legislature had in view in the use

of that word in the statute under consideration,

citing as authority the case of Richardson v.

Danvers, 176 Mass. 413, 57 N. E. 688. The court

calls attention to the fact that it has been held in

the case of Spring v. Williamstown (Mass.), 71

N. E. 949 (recently noted in this department),

that a traveler riding upon a bicycle is not pre

cluded from recoverv under the statute.

CARRIERS. (STATUTORY DUTY. TO FURNISH

CARS — INTERSTATE COMMERCE.)

TEXAS COURT OP CIVIL APPEALS.

In Houston & Texas Cent. R. Co v Mayes, 83

Southwestern Reporter 53, is discussed the in

teresting claim that the Texas statute providing

that railroad companies must supply freight cars

upon request, under certain regulations was re

pugnant to the interstate commerce clause of the

federal constitution. The law referred to in brief

provides that when a shipper of freight of any

kind shall make application in writing to any

agent in charge of the transportation arrange

ments of a railroad company to supply at a cer

tain place a specified number of cars, it shall be

the duty of the company to supply the same

within six days, and that such requests for cars

must be filled in the order in which the applica

tions are made, providing that if less than ten

cars are desired they must be furnished within

three days, and that if'the application be for fifty

cars or more, they must be provided within ten

days. The applicant further must deposit with

the agent of the company one-fourth of the

freight charges Fines are provided for failure

on the part of the railroad company to supply

the cars within the prescribed time, and penalties

are also prescribed for delays on the part of the

shipper in loading the cars. The railroad com

pany in the case under consideration contended

that as the stock in question was to be shipped

from a point in Texas to a point in Oklahoma, the

statute could not be legally applied, owing to the

fact that the commerce affected was interstate in

its character, and that the power to regulate com

merce between the several states was reserved to

the federal government. In deciding that these

laws are not a regulation of interstate commerce,

the court cites at length from the decision of the

Supreme Court of Texas in Railroad Co. v. Dwyer,

75 Tex. 572, 12 S. W. 1001, as follows: "The

statute we have under consideration, like every

other law which gives a remedy to the shipper

against the carrier for a violation of his contract,

does in some remote degree affect interstate com

merce when applied to a contract of carriage from

one state to another, but it imposes no tax. It

neither fixes nor regulates rates. It makes no-

discrimination between commerce wholly within

the state and that between the state and other

states. It imposes no duty upon any carrier not

already imposed by the common law. It applies

to all railroad companies in the state and to all

contracts of carriage alike, and merely provides a

penalty for the purpose of enforcing a compliance

with an obligation which already existed at com

mon law. In this respect the statute is not dis

tinguishable from any other law affording a rem

edy for the breach of a contract of carriage of

goods between two states." In the Dwyer case- '
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the following cases decided by the Supreme

Court of the United States and supporting the

doctrine there laid down are cited: Chicago, M. &

St. P. R. Co. v. Solan, 169 U. S. 133, 18 Sup. Ct.

289, 42 L. Ed. 688; Richmond & A. R. Co. v. R. A.

Patterson Tobacco Co., 169 U. S. 311, 18 Sup. Ct.

335, 42 L. Ed. 759; M. K. & T. Ry. Co. v. McCann,

174 U. S. 580, 19 Sup. Ct. 755, 43 L. Ed. 1093;

Western U. Tel. Co. v. Call Publishing Co., 181

U. S. 92, 21 Sap. Ct. 561, 45 L. Ed. 765. The

court holds, following the decision of the Supreme

Court of Texas in the Dwyer case, that the statute

in question is not a regulation of interstate com

merce, and is a proper exercise of the police power

reserved to the state, and is therefore valid.

CHINESE DEPORTATION. (RETURN TO CON

DITION OF SLAVERY*— THE THIRTEENTH

AMENDMENT )

UNITED STATES DISTRICT COURT, WASHINGTON.

A very novel and interesting application of the

provisions of the Thirteenth Amendment will be

found in the case of United States v. Ah Sou,

reported in 132 Federal Reporter, 878. It ap

pears from the evidence that Ah Sou is a Chinese

woman, sold into slavery by her foster mother in

China, and illegally brought into this country by

lier purchaser for immoral purposes. After living

a miserable and degrading life, she escaped and

took refuge in a Presbyterian home, where after

a time she was married to a Chinese inhabitant of

this country who was duly registered as a Chinese

laborer. Deportation proceedings were subse

quently brought, and the learned District Judge,

upon appeal, takes up first the question as to

whether by her marriage she could lawfully be

entitled to dwell in this country. While she was

legally married by a minister of the gospel, in

compliance with the laws of Washington, it ap

peared that the husband and wife had never lived

together, and that it was doubtful whether the

man had a very clear idea as to his status as the

woman's husband. It was certainly open to sus

picion that the marriage was arranged to give the

woman the required status to enable her to remain in

this country. The laws excluding Chinese immi

grants and women imported for immoral purposes,

require the court to cause the person to be de

ported to China; but the court says that a com

pliance with the statute in this case would, in his

estimation, be a barbarous proceeding, for it

would be equivalent to remanding the woman to

perpetual slavery and degradation, and that it is

shocking to contemplate that the laws of our

country require the court to use this process to

accomplish such an unholy purpose. On the

other hand, it is proper to consider that as an

outcome of a bloody civil war the people of the

United States by the thirteenth amendment, or

dained that slavery should not exist in the United

States or any place subject to their jurisdiction.

This article is a part of the supreme law of the

land by which all branches of the government

must be controlled. It is a guaranty of liberty

and a vital principle of our government, to secure

which our people did not hesitate to sacrifice their

most priceless treasures. It is not a mere ab

stract theory of liberty, impotent when subjected

to the test of a practical application to the case of

a helpless victim of oppression, but a mandate

from the highest authority requiring the exercise

of all the force necessary for the protection of the

liberty of any and every individual whose right

to liberty is not forfeited by a conviction of

crime. The court holds that an order of deporta

tion would be equivalent to a sentence to actual

slavery, and for this reason directs that the

woman be discharged from custody.

CONSPIRACY. (PROCUREMENT OF ARREST —

FEES.)

NEW YORK SUPREME COURT, APPELLATE Div.

An amusing state of facts is shown in the case

of People ex rel. Rice v. Board of Supervisors, 90

New York Supplement 318, and the plot which

was concocted might well be used in modern

cotnic opera. It seems that in the fall of 1903 an

unusually large number of claims for fees in crimi

nal proceedings were discovered when the town

auditors were settling up their accounts. These

claims were largely for the arrest of tramps and

"rounders" as intoxicated or disorderly persons,

and the frequency of the arrests, the character of

the offence and the fact that a few of those ar

rested were repeatedly apprehended upon the

same charge gave color to the suggestion that

some of them were fictitious, or else that an epi

demic of drunkenness had broken out in the town.

As the result of this astonishing discovery an in

vestigation was ordered. Public sentiment ran

high as the details of the plot were unfolded. It

was disclosed that part of the constables of the

town had entered into an agreement with certain

tramps and hangers-on at the village tavern that

they should be arrested, not as vagrants but as

intoxicated persons, or on a charge of disorderlv

conduct. The next step was to have them ar

raigned before a justice of the peace, who had

been taken into the confidence of the plotters,

and upon a plea of guilty in each case, the pris

oner was sentenced to the county jail. Quite a

profitable business was worked up in pursuance

of this scheme. By laying the accusation of in

toxication or disorderly conduct, a fee of about
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three dollars was due the constable, while if a

vagrancy charge had been made, a fee of but

seventy cents was allowed. The tramps and

rounders who were taken in were entirely con

tent with the few drinks of whiskey, which placed

them in a proper condition to be arrested, and for

the short term in the county jail where they were

well fed by the sheriff at the expense of the county

and to the profit of the sheriff. It seems that the

plan worked so well that it extended to other

towns. As soon as the term of service of one of

the tramps had expired, he renewed the scheme

in another locality, and they soon worked out a

small circuit of towns to be included in their

wanderings. As the court says, they obtained

quite a close acquaintanceship with certain peace

officers and with the interiors of certain county

jails along the route of their peregrinations. The

serious side of the case is brought out in the claim

that the items were improperly disallowed, and

effort was made to have the action of the town

auditors reviewed by the courts. In finally dis

posing of the point the Appellate Division holds

that the Board of County Supervisors must be

given the widest latitude, and that the courts

will very rarely interfere with boards' discretion

when exercised reasonably and in good faith.

IXJURIES TO SERVANT. (PROXIMATE CAUSE

— MANNER OF PROOF.)

NEW YORK SUPREME COURT, APPELLATE Div.

A most extraordinary disquisition upon the doc

trine of proximate cause is found in the case of

Stenger v. Buffalo Union Furnace Co., 90 New

York Supplement 222, which was an action

brought to recover for the alleged wrongful death

of plaintiff's intestate while employed in operating

a blast furnace of the defendant. The deceased

•died from injuries received by falling into the

hopper at the top of the furnace after being over

come by escaping gas. It is conceded that a

certain amount of gas must necessarily escape

while the furnace is being operated, but it is al

leged that at this particular time, owing to the

fact that the appliances were not in proper con

dition, unusual quantities of gas escaped, and it

is upon the negligence of the company in permit

ting these conditions to exist that the suit is based.

In attempting to ascertain the proximate cause,

the court delivers this remarkable statement: "In

this case the burden rested upon the plaintiff to

prove that the gas which overcame plaintiff's in

testate escaped because of defendant's neglect.

We think she failed to sustain such burden. There

is no evidence which tends to prove that at the

time of the accident the explosion doors opened

'because of their defective condition, and if so open,

there is nothing to indicate what amount of gas

escaped from them, or what effect it had upon the

air at the top of the furnace. Again, the evidence

fails to show what amount of gas, if any, escaped

from around the outside of the hopper, or if it did

so escape, that deceased inhaled any of it. So,

with respect to the alleged defect in the hopper

extension, did the gas which overcame deceased

come up into the hopper while it was being filled,

because of such defects, or did it escape immedi

ately previous when the bell was lowered and the

entire top of the furnace practically uncovered?

The answer to the question cannot be found in the

evidence. There is no proof that any gas, or if

any, how much, escaped from the cracks or de

fects which were in or about the explosion doors,

or that such gas came in contact with the de

ceased. Upon the night in question there was

gas about the top of the furnace sufficient in quan

tity to overcome the deceased and affect his

fellow workers. Some of it was there properly

and unavoidably. Some of it, we may assume,

was there improperly and because of the neglect

of the defendant. What proportion escaped and

was present because of defendant's negligence,

and whether or not it caused the injuries com

plained of, it is impossible to determine from the

evidence. It is pure speculation to say that the

gas, if any, which escaped by reason of the negli

gence of the defendant, caused the injuries of

which the plaintiff complained, rather than the

gas which was unavoidably about the top of the

furnace, the presence of which was in no manner

due to negligence." A summary of the evidence

which was submitted is interesting. The court

itself says "that it tended to show that the brick

work between the lower edge of the hopper and

the walls of the furnace was cracked and broken,

that the plates covering the space at the upper

edge were warped and out of place, that thus gas

was permitted to escape from around the hopper;

also that the hopper extension which was in

tended to fit closely around the edge of the bell

was broken and in such condition that gas could

escape into the hopper while it was being filled;

also that the explosion doors were out of repair

and in such condition that gas could escape

around them when closed; that they would open

too easily, and when thrown open by the force of

the explosion would not close automatically as

they were intended to do. While the evidence

which tended to establish such facts was contra

dicted by the defendant, it was of such a character

as to raise a question of fact as to these issues,

and to justify the jury in finding that the de

fendant was negligent in respect to the matters

adverted to." The evidence also showed that
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upon the night when the injury occurred two

other of the defendant's employés were also over

come. The ruling of the court, then, simply

means that where a certain amount of gas is un

avoidably escaping from a blast furnace, and that

additional gas is also escaping through the negli

gence of the employer in quantities large enough

to overcome three men, it is necessary to prove,

in order to recover, that while the deceased no

doubt inhaled both legal and illegal gas (as we

may put it), the proportion of illegal gas which

was inhaled must be proved, and that this pro

portion must be large enough to have caused the

injury. The court attempts to strengthen its po

sition by saying: "It may be said that under such

interpretation of the evidence a recovery could

never be had in a case like the one at bar. The

difficulty in making the proof, the seriousness of

the accident, and the hardship resulting there

from can in no manner change or modify the well

established rule of law that in actions for negli

gence, in order to warrant a recovery, it must be

shown that the negligence of the defendant was

the proximate cause of the injury sustained."

And all this in spite of the fact that the jury which

heard the case concluded that the gas which was

escaping illegally was the cause of the injury.

INJURIES TO SERVANT. (CONTRACT RELEAS

ING LIABILITY — CONSTRUCTION AND VALID

ITY.)

NEW YORK SUPREME COURT, APPELLATE Div.

For the first time it is believed the holding has

been squarely made in the Appellate Courts of

New York that contracts between employer and

employé, made at the time of the employment,

whereby the employé agrees to assume all risks

incident to the employment, and to release to the

employer all claims and causes of action con

nected with any injuries so received, are contrary to

public policy and void. This question was disposed

of in the case of Johnson v. Fargo, 90 New York

Supplement, 725, where the agreement in question

was as follows: "In consideration of my employ

ment by said American Express Company, that I

will assume all risks of accidents or injury which

I shall meet with or sustain in the course of such

employment whether occasioned by the negli

gence of said company, or any of its members,

officers, agents or employés, or otherwise; and

that in case I shall at any time suffer any such

injury, I will at once execute and deliver to said

company, a good and sufficient release of all

claims, demands, and causes of action arising out

of such injury or connected therewith or resulting

therefrom." It was argued that under the line

of cases known as the Express Cases, of which

Baltimore & Ohio R. Co. v. Voight, 176 U. S. 498

20 Sup. Ct. 385, 44 L. Ed. 560, may be considered

the leading one, this agreement could not be de

clared illegal. It will be remembered that in the

Voight case the express company agreed with the

railroad company, for a certain consideration, to-

protect and hold the latter harmless from all lia

bility which it might be under to employés of the

express company for any injuries sustained by

them while being transported by the railroad com

pany, whether the injuries were caused by the

negligence of the railroad or its servants or other

wise, and Voight, the express messenger, by his

contract of employment with the express company,

in turn agreed to assume the risk of all accident

or injury, whether occasioned by negligence of the

railroad company or otherwise, and undertook and

agreed to indemnify the express company for any

claims which might arise for any damages sus

tained resulting from negligence. The Supreme

Court of the United States held that this agree

ment prevented a recovery against the railroad

company for its negligence by the employé of the

express company. The New York Court, in dis

tinguishing this class of cases from the case under

consideration, points out that the contract in the

Voight case limited the liability of a third party,

and was not a limitation of the liability of the

express messenger's employer. What the Su

preme Court really held in that case was that the

messenger was not a passenger. It is concluded

that public policy requires that such contracts as-

the one under consideration be set aside. At

tention is called to the fact that while the exact

question has not been adjudicated, the whole

drift of legislation in New York has shown a dis

tinct tendency to better protect the safety and

health of employés, and that the courts have been

inclined to strictly construe and limit agreements

for the release of liability for negligent and im

proper conduct. The legislature has clearly held

to the principle that the public at large has such

an interest in the health, safety, and welfare of

classes of its citizens that as a matter of public

policy laws may properly be passed securing these

conditions through prescribing details of employ

ment. While the courts cannot go as far as the

legislature, the same considerations of general

well being are a potential argument and a suffi

cient basis often in condemning contracts which

impair or threaten the protection which the leg

islature has given. In conclusion the court says

that it is argued that the labor market is free and

open, and that the employé is entirely competent

to take care of himself and need not accept work

under the risks of such a release unless he chooses

to, and that if he does, it is a matter of individual
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interest which concerns no one else. While this

is theoretically true, the principle, if carried into

actual and general practice, would result in many

evils. For many of those coming within the class

denominated as employes, work is a compelling

and insistent necessity which cannot long be

postponed without distress. If it came about

that one of these releases was the ordinary inci

dent of employment, it would be demanded and

accepted as any other usual condition. The

more ignorant and the more unskilled the laborer,

and therefore the more needing protection, the

more readily would he yield easy submission to

such an exaction. It is held that the question

presented must be decided upon the theory that

the court is not adjudicating for this particular

plaintiff and defendant, but for all who may de

sire to take advantage of the principle which shall

finally be established upon this question, and that

the effect of sustaining the present release would

"be to say to employers as a class, they may pro

cure from their employes contracts which will

absolve the former from all obligations to reason

able care and prudence, and subject the latter to

all the risks and dangers which will follow from

indifference and carelessness. Such a policy, if

adopted and resulting in increased dangers and

injuries to the lives and health of a great mass of

citizens, could not but be the cause of wide-spread

harm and a matter of general concern. These

considerations lead to the conclusion that the re

lease should be held void as opposed to public

policy.

NEGLIGENCE. (Docs — DEGREE OF CARE RE

QUIRED.)

NORTH CAROLINA SUPREME COURT.

For the first time in the history of the state the

Supreme Court of North Carolina was called upon,

in the case of Moore v. Charlotte Electric Ry.,

Light & Power Co., 48 Southeastern Reporter, 822,

to consider a civil action brought by the owner of

a dog to recover damages for its killing by a rail

road company. The statutes of the state make it

prima facie evidence of negligence on the part of a

railroad company, in an action for damages

against the company, whenever it appears that

any cattle or live stock are killed by the engine or

cars running upon the railroad. As the dog can

not be included in the category of cattle or live

stock, the court notes that the company cannot

be charged with negligence without proof. Con

trary to the decisions in some of the states, how

ever, it is held that the dog is a species or subject

of property recognized as such by law, and for an

injury to which an action at law may be sustained,

citing the case of State v. Latham. 35 N. C. 33.

The question to be disposed of, then, is one in

volving the degree of care which must be exer

cised by the agents of the company in cases where

dogs are found on or near the tracks. After cit

ing cases dealing with this question as applied to

mules and horses, the court cites from the case of

Jones v. Bond, 40 Fed. 281, where this tribute was

paid to the intelligence of the dog: " I presume the

reason that other cases of like kind have not been

before the courts is that the dog is very sagacious

and watchful against hazards, and possesses

greater ability to avert injury than almost any

other animal; in other words, takes better care of

himself against impending dangers than any

other. He can mount an embankment or escape

from dangerous places where a horse or cow would

be altogether helpless; hence the same care to

avoid injuries to an intelligent dog on a railroad

is not required of those operating the trains that

is required in regard to other animals. The pre

sumption is that such a dog has the instinct and

ability to get out of the way of danger, and will

do so, unless its freedom of action is interfered

with by other circumstances at the time and

place." The North Carolina court then says that

the dog, on account of his superior intelligence

and possession of the other traits above men

tioned, in respect to the diligence and care which

locomotive engineers owe to their masters and to

them, must be placed upon the same footing with

that of a man walking upon or near a railroad

track, apparently in possession of all his faculties,

and that the engineer would be warranted in act

ing upon the belief that the dog would be aware

of the approaching danger and would get out of

the way in time to avoid the injury. As the en

gineer would be negligent if he ran over or injured

or killed a man upon the track who was appar

ently helpless, so he would be if he killed or in

jured a dog under the same circumstances, or if

he was totally oblivious to his surroundings. In

this latter connection the court refers to the case

of Citizens' Rapid Transit Co. v. Dew, 100 Tenn.

317, 45 S. W. 790, where the court allowed a re

covery because it appeared that the dog which

was killed was standing upon the track engaged

in pointing some birds, which fact the motorman

saw for a considerable distance before the car

ran over the dog.

NEGLIGENCE OF MUNICIPALITY. (GOV

ERNMENTAL CAPACITY AND CORPORATE CA

PACITY.)

APPELLATE COURT OF INDIANA.

A nice distinction as to the liability of a muni

cipal corporation for alleged negligent acts is made

in the case of Aschoff v. City of Evansville, 72

Northeastern Reporter 279. Action was brought
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against the city to recover for damages which re

sulted from the flooding of plaintiff's cellar by rea

son of the bursting of a water main, a part of the

waterworks system owned by the City of Evansville.

The break occurred while the fire department was

engaged in extinguishing a fire, and when extra

power and pressure had been added at the pump

ing station. The plaintiff alleged first, after set

ting out the facts as to the break in the pipes and

the ownership of the waterworks system by the

city, that the city was notified immediately after

the break, but refused, through its agents, the

fire department, to shut off the water which was

running through the broken pipe. He also alleged

that as the owner of the waterworks system it

was the duty of the city to properly and regularly

inspect the same, but that they had neglected to

do so, and that by reason of the defective, cracked,

corroded and worn out condition of the water

plug where the break occurred, and by the care

lessness of the city's agents in neglecting to repair

such worn out appliances, the pipe burst under

the unusual pressure. The rule is announced by

the court as firmly settled that a municipal cor

poration is, for the purposes of its creation, a gov

ernment, possessing to a limited extent sovereign

powers which in their nature are either legislative

or judicial, and may be denominated govern

mental or public. Being public and sovereign in

their nature, the corporation is not liable to be

sued either for a failure to exercise them or for

errors committed in their exercise. Other duties

of a purely ministerial character are expressly en

joined by law upon such municipal corporations,

or arise by necessary implication, and they are

responsible for any damages resulting from a

neglect to perform such duties, or for their per

formance in an improper manner. Brinkmeyer

v. City of Evansville, 29 Ind. 187, City of Ander

son v. East, 117 Ind. 126, 19 N. E. 726, Vaught-

man v. Waterloo, 14 Ind. App. 649, 43 N. E. 476,

are cited. In the extinguishment of fires, and in

making arrangements therefor, the municipality

acts in its governmental capacity, and is not liable

for damages caused by the negligence of its fire

department. Nor is it liable for the negligent con

struction, maintenance or use of appliances used

solely for the extinguishment of fires. Citing

Robinson v. City of Evansville, 87 Ind. 334; Davis

v. Lebanon (Ky.) 57 S.W. 471; Wright v. Augusta,

78 Ga. 241; Mendel v. Wheeling, 28 W. Va. 233;

Butterworth v. Henrietta (Tex. Civ. App.) 61

S. W. 975; Hayes v. Oshkosh, 33 Wis. 314; Ed-

gerly v. Concord, 61 N. H. 8; and Tainter v. Woos-

ter, 123 Mass. 311. It is further pointed out, how

ever, that where a water system is conducted by a

municipality partly for profit, as where it supplies

water to its citizens and makes charges therefor,

it acts in its private capacity, even though such

waterworks system is also used for the extinguish

ment of fires, and under these circumstances it

stands upon the same footing as would an indi

vidual or private corporation, and is liable for in

juries to adjoining property resulting from the

negligent operation or maintenance of the plant.

The court also cites the case of Eisenmenger v.

St. Paul Water Board, 44 Minn. 457, 47 N. W. 156,

where the municipality was liable for injuries to-

adjoining property resulting from its negligence

by causing adjoining land to be overflowed; Baker

v. Northeastern Borough, 151 Pa. 234, 24 All.

1079, for negligently permitting water to escape

from the pipe whereby a horse was frightened;

Hand v. Brookline, 126 Mass. 324, for imdermin-

ing a highway by water leaking from the pipes,

and Yik Hon v. Spring Valley Waterworks, 65

Cal. 619, 4 Pac. 666. for throwing a stream of

water into adjoining rooms. Taking up the ap

plication of these doctrines to the case in hand,

the court points out that the use which was made

of the waterworks system at the time of the in

jury complained of, that is, extinguishing a fire,

was a purely governmental one, and for an injury

incidental thereto there is no right of recovery.

But upon the question of the negligent mainten

ance of the plant, the court says that it was in

cumbent upon the city to see that the plant was

so constructed that it would be reasonably safe

for public or private use, and that reasonable care

in maintaining the plant required that the pipes

should be in condition to resist the high pressure

to which they were subjected during fires, and that

the city was directly charged with negligence in

failing to replace parts of the waterworks system

which had become defective, corroded, and worn

out, and that recovery might be had against the

city for such negligence

PHYSICIANS AND SURGEONS. (MENTAL

HEALERS — REGULATION BY STATE.)

IOWA SUPREME COURT.

The interesting question was raised in the case

of State v. Heath, 101 Northwestern Reporter

429, as to whether a magnetic healer was re

quired to take out the license which the state

law prescribes should be taken out by all persons

who shall publicly profess to be physicians. The

law seems to deal with three classes, namely, all

who profess to be physicians and assume the

duties, all who make a practice of prescribing and

furnishing medicine for the sick, and all who

publicly profess to heal under circumstances in

dicating that the profession is made with the idea
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of undertaking the treatment of the sick. The

doctor advertised himself as a cancer specialist

and magnetic healer, and enumerated a list of

ailments which was certainly intended to cover

every disorder to which the human race is sub

ject, all of which could be cured by mental science.

The doctor was accompanied by Mrs. Heath, who

conducted a teachers' class in "Individual and

absent treatment in mental science, the art of

attracting Opulence and scientific Autosuggestion,

self-healing, health, magnetism, latent genius for

business or any profession developed by treat

ment, present or absent; development along

psychic and occult lines a specialty." Although

the doctor did not prescribe or use medicines, the

court concluded that he must comply with the

statute. It is stated that the power to prescribe

such regulations for the practice of medicine as in

the judgment of the legislature shall be necessary

to protect the people from the consequences of

ignorance or incapacity are so well settled as not

to require citation of authority. Attention is

called to the fact that the statute under consid

eration does not discriminate between different

schools of medicine. No method of attempting to

heal the sick, however occult, is prohibited. All

that the law exacts is that whatever the system,

the practitioner shall be possessed of a certificate

from the board of medical examiners. This ex

cludes no one from the profession, but requires all

to attain reasonable proficiency in certain sub

jects essential to the appreciation of physical con

ditions. The object is not to make any particular

mode of effecting a cure unlawful. It is pointed

out that the individual alone often suffers from

want of proper attention, but, on the other hand,

in many cases of contagious or infectious diseases,

the entire community may be in danger. The

court refers to many authorities sustaining legis

lative acts regulating the practice of medicine,

and as to the application of these laws to those

professing to be magnetic healers, cites People v.

Phippin, 70 Mich. 6. 37 N. W. 888, and Parks v.

State (Ind.), 64 N. E. 862. As applied to treat

ment through Christian Science, it is stated that

there seems to be some diversity of opinion, de

pending somewhat as to whether the supposed

agency relied on is divine or human. On this

point the court cites Kansas City v. Baird, 92 Mo.

App. 204, but states that they express no opinion

upon the matter.

TRADE-NAMES. (DISTINGUISHED FROM TRADE

MARKS — UNFAIR COMPETITION.)

IOWA SUPREME COURT.

An interesting sximmary of the legal documents

applicable to that branch of the law known as

"unfair trade" is to be found in the opinion of

Chief Justice Deemer in the case of Sarter v.

Schaden, 101 Northwestern Reporter 511. It

would appear that the plaintiff used a certain

label containing the word "She" for designating

a brand of cigars manufactured by him, and had

built up quite a trade in this particular brand of

cigars. The label was a stock one purchased

from a printing concern in New York, but this was-

modified after several years' use upon it coming

to the attention of the plaintiff that it was used

upon other brands of cigars in different localities.

It was also registered as a trade-mark under the

State law, but the printers of the label did not con

sent to this registration. It was the custom of

these printers not to sell labels to competing

cigar manufacturers in the same locality. The

labels were never copyrighted by the printers,

but no one else had ever printed or sold the stock

label printed by them. In discussing the unfair

trade proposition the court says: "These rules,

while new, are nevertheless well settled, and easily

stated abstractly. Difficulty only arises in mak

ing application thereof to concrete cases. There

is a well-marked distinction between what is

known as the ' infringement of a trade-mark' and

'unfair competition.' A trade-mark is an arbi

trary, distinctive name, symbol, or device, to in

dicate or authenticate the origin of the product

to which it is attached. And an infringement

thereof consists in the use of the genuine upon

substituted goods, or an exact copy or reproduc

tion of the genuine, or in the use of an imitation

in which the difference is colorable only, and the

resemblance avails to mislead, so that the goods

to which the spurious trade-mark is affixed are

likely to be mistaken for the genuine product;

and this is vipon the ground that the trade-mark

adopted by one is the exclusive property of its-

proprietor, and such use of the genuine or of such

imitation of it is an invasion of his right of prop

erty. Consequently in infringement cases we

have all sorts of questions regarding what names

and devices may be exclusively appropriated,

whether or not they have been dedicated to the

public or abandoned by the holder, and many

other intricate and puzzling problems which are

not as yet fully settled. But aside from the law

of trade-marks, courts will protect trade-names or

reputations, although not registered or properly

selected as trade-marks, on the broad ground of

enforcing justice and protecting one in the fruits

of his toil. This is all bottomed on the principle

of common business integrity, and proceeds on

the theory that, while the primary and common

use of a word or phrase may not be exclusively
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appropriated, there may be a secondary meaning

or construction which will belong to the person

who has developed it. In this secondary meaning

there may be a property right." The court refers

particularly to the case of Scheuer v. Muller, 74

Fed. 225, 20 C. C. A. 161, and the excellent note

found in the Circuit Court of Appeals Reports,

and also cites Hygeia Dist. Co. v. Hygeia Co., 70

Conn. 516, 40 Atl. 534; Walter Baker & Co. v.

Sanders, 80 Fed. 889, 26 C. C. A. 220; American

Waltham Co. v. U. S. Watch Co., 173 Mass. 85, 53

N. E. 141, 43 L. R. A. 826, 73 Am. St. Rep. 263.

"Consequently unfair competition is distinguished

from trade-mark cases in this: that it does not

involve necessarily the question of the exclusive

right of another to use the name, symbol, or de

vice. A word may not be capable of becoming

an arbitrary trade-mark, and yet there may be an

unfair use of the word which will constitute xin-

fair trade. The whole doctrine is based upon the

theory of protection to the public whose rights are

infringed or jeopardized by confusion of goods

produced by unfair methods of trade, as well as

upon the right of the complainant to enjoy the

good will of a trade built up through his efforts,

and sought to be taken from him by unfair meth

ods. Whether or not such facts are shown as to

bring a particular case within these rules depends

upon the testimony in each particular case in

which the issue arises, and if it appear that such

confusion has been or is likely to be produced,

that there have been actual sales of one product

for the other, that there have been actual mistakes

of one for the other, or if there be such similarity

of the two brands as that one may readily be

mistaken for the other, a case is made out." Cit

ing Fairbank Co. v. Luckel, King & Cake Soap

Co., 102 Fed. 327, 42 C. C. A. 376; G. W. Cole Co.

v. American Cement Co. (C. C. A.) 130 Fed. 703.

NEW BOOKS RECEIVED.

A BRIEF SURVEY OP EQUITY JURISDICTION.

By Prof. C. C. Langddl. A reprint of es

says formerly published in the Harvard Law

Review. The Harvard Law Review Asso

ciation, Cambridge, Mass. 1905.

THE DICTIONARY OP LEGAL QUOTATIONS, OR

SELECTED DICTA OF ENGLISH CHANCELLORS

AND JUDGES, FROM THE EARLIEST PERIOD TO

THE PRESENT TIME. Extracted mainly

from reported decisions and embracing

many epigrams and quaint sayings, with

explanatory notes, etc., by James William

Norton-Kyshe, of Lincoln-'s Inn, London.

Sweet & Maxwell, Ltd., 1904. Bound in

cloth. Price in America, $3.00.

OSGOODE HALL. Reminiscences of the Bench

and Bar. By James Cleland Hamilton.

The Carswell Company, Ltd., Toronto.

1904.

HUMOR OF THE COURT ROOM.

edy. By Philip Lindslcy.

ley & Co., Dallas, Texas.

A lawful corn-

John F. Wor-

GAMBLING AND COGNATE VICES. By John R.

Dos Passos. Pamphlet reprinted from Yale

Law Journal, November. 1904.

A DICTIONARY OF NEW MEDICAL TERMS. In

cluding upwards of 38,000 words and many

useful tables, being a supplement to "An

Illustrated Dictionary of Medicine Biology,

and Allied Sciences." By George M. Gould,

A.M., M.D. Philadelphia: P. Blakiston's

Son & Co. 1905. Half morocco, $5.00.

STREET RAILWAY REPORTS. Annotated. Re

porting the Electric Railway and Street

Railway Decisions of the Federal and State

Courts in the United States. Edited by

Frank B. Gilbert of the Albany Bar. Vol. 2.

Albany, N. Y. : Matthew Bender. 1904.

Sheep, price $5.00.

A GROUP OF GREAT LAWYERS OF COLUMBIA

COUNTY, NEW YORK, VAN BUREN, TILDEX

AND OTHERS. By Peyton F. Miller. Pri

vately printed, 1904.
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GOVERNOR CHARLES S. DENEEN

BY EDWIN BURRITT SMITH

/CHARLES S. DENEEN, the new Gov-

\^4 ernor of Illinois, is first of all a

lawyer. In fact, his successful career as a

lawyer is the basis of his present political

prominence. During the past eight years

he has served as the highly efficient State's

Attorney of Cook County (including Chi

cago), Illinois. He so administered that

important office as to make his name known

and respected throughout the State, to say

nothing of the even wider reputation thus

acquired.

Mr. Deneen was born in Edwardsville,

111., on May 4, 1863. His father was for

many years professor of Latin and Ancient

History in McKendree College, Lebanon, 111.

Here the son received his education, gradu

ating in 1882. He taught school from 1882

to 1885, meanwhile studying law. Upon

his admission to the bar in 1885, he removed

to Chicago where he was quite unknown.

For the next four years he served his ap

prenticeship as a clerk in a law office,

practiced in the criminal court and taught

in the night schools of the city. In 1892

he was elected a member of the lower house

of the General Assembly of the State. He

served one term, acquiring a knowledge of

legislative methods that will be of value to

him in his present position.

This varied preparation naturally led to

an active professional career. Mr. Deneen

was about this time admitted to junior

partnership in the law firm of Blanke,

Chytraus & Deneen. Upon the election of

the senior member to the bench, the firm

of Chytraus & Deneen succeeded to the busi

ness. In 1898 the firm was again dissolved

because of the election of its senior mem

ber to the bench. It was succeeded by the

firm of Deneen & Hamill, which continues

in general practice and in excellent stand

ing at the Chicago bar. Thus Mr. Deneen,

though mainly occupied with exacting of

ficial duties since 1896, has kept in touch

with the general practice of his profession.

Though engaged in politics, his principal

activities have always been professional;

and he has won and holds high standing as

a sound and able lawyer.

In 1895 Mr. Deneen was appointed gen

eral counsel for the Board of Drainage

Trustees, the public corporation created to

dig and maintain the great drainage canal

connecting Lake Michigan with the Illinois

River. In 1896 he was nominated by the

Republican county convention for State's

Attorney. He was elected to that office at

the November election and re-elected in

1900, running ahead of Mr. McKinley.

Upon the expiration of his second term he

retired almost immediately to assume his

duties as Governor of Illinois, to which po

sition he was chosen last November, run

ning ahead of the national ticket with the

largest vote ever given any candidate in

the State.

Mr. Deneen 's first great opportunity came

with his election as State's Attorney in

1896. How well he improved it is shown

by the universal esteem in which he is held

both at home and abroad. It is not too

much to say that he was the best State's

Attorney Chicago ever had. The contrast

between his administration of the office and

that of some of his recent predecessors was

greatly to his credit and most gratifying to

the people. While of course some of his

predecessors made good records, none of

them equaled him in the executive work
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of the office. Under his administration the

office was well organized and all its work was

thoroughly done.

It is one thing for a public prosecutor,

who handles more than five thousand crimi

nal cases in each year, to make a record in

occasional prosecutions of great public im

portance or interest. It is quite another

matter and requires skill of a higher order

for a public prosecutor to strike terror to

the criminal classes generally. Thorough

ness and efficiency characterized Mr. De-

neen's administration of his important of

fice. While he was State's Attorney crimi

nals, whether little or big, could not count

on either laxity or mercy at the hands of

the public prosecutor. Punishment for all

manner of offenses was never so certain in

Cook County as during the past eight years.

Mr. Deneen, as State's Attorney, con

ceived it to be his whole duty to bring

criminals to justice. To his mind no part

of the pardoning power should be admin

istered by the public prosecutor. The issue

in each case was the guilt or innocence of

the accused. That issue he pressed home to

court and jury. He believed that guilt

should lead inevitably to conviction and

punishment; that only the innocent should

go free.

A story was told of him, in his first year

as public prosecutor, to the effect that some

of his party leaders appealed to him to

make it as easy as possible for one of their

number accused of ballot box frauds, urging

that the accused "is of our party and a

leader in the ward." Mr. Deneen replied:

" I recognize no criminal as a member of my

party. When a man commits a crime he

by that act becomes an outlaw and belongs

to no party." The accused was promptly

convicted and served his term at Joliet.

That such was the unfaltering attitude of

the new public prosecutor towards criminals

of all classes soon became known to the

entire community; and it is but the truth

to say that, during Mr. Deneen's service,

"pull" was unknown in his office. While

of course crime was not suppressed, it was

not encouraged by laxity or favoritism on

the part of the public prosecutor.

We have seen that as State's Attorney

Mr. Deneen exhibited executive ability of a

high order. His office during his term of

service handled more than forty thousand

cases. He had an average of about fifteen

assistants, besides clerks, detectives and

other subordinates. From four to six trial

judges were kept constantly occupied, and

during most of each month a grand jury was

in session. It is difficult to understand from

this mere statement of totals the extent of

detail, the directions to be given, the wit

nesses to be seen, the papers to be served,

in carrying on so great a business.

Mr. Deneen called to his aid a body of

able and aggressive young lawyers chosen

on the basis of merit. He persistently day

and night, from first to last, gave his per

sonal attention to the entire work. To this

end, he gave up social and club life and

made his home merely a place in which to

sleep and occasionally eat. Again and

again almost every week he remained at his

office into the night with some of his as

sistants preparing cases for the grand jury

or for trial. In many cases he personally

saw the witnesses, examined trial briefs,

and consulted with his assistants. He par

ticipated in some of the more important

trials. In these cases he usually left to his

first assistant the examination of the wit

nesses and the opening to the jury. He

would carefully watch the proceedings, ad

vise with his assistant, take full notes of

the evidence, and make the closing address

to the jury.

The accused had much to fear from the

closing speech of the State's Attorney. Mr.

Deneen is neither sensational nor eloquent.

He speaks directly, plainly, earnestly, con

vincingly. As public prosecutor he ad

dressed himself to the jury. He knew that

it was composed of average men; and he

used language and illustrations intelligible

to such men. He had no thought of the
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newspapers or the public. There was but

little in his speeches to call for sensational

headlines or extended reports in the news

papers. It was enough for him that they

rarely failed to convince the jury.

A striking characteristic of Mr. Deneen as

State's Attorney was his persistence. He

took his work seriously and carried a serious

purpose into it. He inspired all his sub

ordinates with a like purpose. They con

ducted no perfunctory trials. Every case

was tried with intent to win. If the jury

disagreed on Friday, perhaps after a pro

longed trial, the case was likely to be set

down for another trial on the following

Monday. Few indictments were allowed to

grow stale. Fewer still were quietly

dropped.

No case of wide general importance and

interest was tried in the Criminal Court of

Cook County during Mr. Deneen's incum

bency of the office of State's Attorney.

The high reputation which he won as pub

lic, prosecutor is for this reason a notable

tribute to his zeal and efficiency in the

regular work of his office. No such oppor

tunity as that which well improved made

Mr. Folk a figure of national interest came

to Mr. Deneen. The reform of the Chicago

City Council was well begun when he en

tered upon his duties as public prosecutor.

While subsequently there was some bood-

ling in that body in behalf of public service

corporations, it was relatively trifling in

extent and was carefully concealed. In

deed, affecting but a minority of the Coun

cil, it had to be done with unusual secrecy.

It should not be inferred that there were

no prosecutions of grave importance and

difficulty while Mr. Deneen was public pros

ecutor. There were such prosecutions in

volving difficult questions in the greatest

variety. Among these were many prose

cutions for murder, cases involving a sys

tem of jury bribing on behalf of certain

street railway corporations, cases of embez

zlement by bankers and brokers, cases in

volving election frauds, and cases of con

spiracy. Many of these causes were de

fended with the utmost skill and attracted

general local attention. Although a large

proportion of them were close and perplex

ing, convictions were usually secured — if

not on first trial, on some subsequent trial.

That several of the most important judg

ments entered on verdicts of guilty, partic

ularly on convictions involving jury bribing,

election frauds, and conspiracies, were re

versed on appeal on narrow technical

grounds, is not regarded here as reflect

ing on the skill of the State's Attorney.

If rules laid down on appeal in certain cases

are finally sustained, it will hereafter be

impossible to convict in this jurisdiction

men notoriously guilty of some of the grav

est public offenses. Mr. Deneen is credited

with having contended for doctrines more

conducive to public welfare. It is of course

not within the scope of this article to dis

cuss whether he or the Appellate Court was

right as to these matters of difference.

Suffice it to say that the Supreme Court has

sustained him on some points in similar

cases, practically reversing the intermediate

court. Unfortunately the State has not the

right of appeal in criminal cases. Mr.

Deneen urges that it be given this right and

that certain grave abuses of the writ of

habeas corpus be corrected.

Early in December last, after eight years

of faithful public service, Mr. Deneen laid

down his great work as public prosecutor.

He had entered upon it at thirty-three but

little known. What he had before done

merely gave promise of usefulness in the

larger sphere to which he was called. His

task performed, he relinquished his great

office — rich in achievement, universally es

teemed, still in his early prime — to assume

the chief magistracy of his native State by

warrant of a majority of about 300,000

votes.

There is nothing sensational or showy

about Governor Deneen. He is a plain,

direct, sincere man. He takes himself and

his work seriously. The office of State's
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Attorney in his view was not a place to be

attained and privately enjoyed. It was to

him an opportunity to render important

public services. To him his opportunity

was the measure of his duty. Never before

in Chicago did the office of State's Attorney

seem so much a public institution. Never

before were criminals, whether powerful or

weak, so certain of punishment. The pub

lic prosecutor went forth the representative

of the people in their name to bring the

perpetrators of crime to justice. It was a

serious commission which he held, and seri

ously he performed the duty it imposed.

The reader who is unfamiliar with politi

cal conditions in Illinois cannot realize, from

the foregoing sketch of a strenuous and

useful professional career, the significance of

Mr. Deneen's election to the governorship

of the State. Indeed, those who reside in

boss-ridden States can scarcely realize its

significance at all. Mr. Deneen was not the

candidate of a boss or of a machine. He

holds his commission from the people of

Illinois and is responsible only to them.

How this can be, it falls within the scope of

this article only briefly to indicate.

Illinois has never become the private

game preserve of a political boss. Though

it has suffered from the depredations of

these parasites, it has always, if sometimes

narrowly, escaped falling completely under

their dominion. In 1896 a syndicate of

bosses sought but failed to complete the

conquest of the State. More recently, the

"Federal crowd" (composed of the two

United States Senators and certain members

of Congress from Illinois), having taken pos

session of all the avenues leading from

Illinois to the national public service, tried

to obtain control of the public service and

to direct the exercise of the public author

ity of the State. This attempt met defeat

last year in the election of Mr. Deneen.

There existed in Cook County prior to

1904 what was known as "The Organiza

tion," used interchangeably with "Repub

lican machine." This body, though not a

corporation sole as in Pennsylvania and

New York, was long dominated by William

Lorimer, now a member of Congress. Un

der his leadership it was not an eleemosy

nary institution. It sought to hold and dis

tribute the public offices and to exploit the

public authority. To this end, it main

tained close working relations with the

"Federal crowd" and with a down-State

organization existing for like purposes.

The combination elected Governor Yates in

1900. It held control of the national, State

and Cook County (as distinguished from the

Chicago) patronage. It also maintained

close and mutually advantageous relations

with the more important public service

corporations throughout the State, exercis

ing the public authority rather more than

less in the interest of privilege.

Mr. Deneen, soon after his arrival in 1885,

established himself in one of the best resi

dent districts of Chicago and soon became

active in local politics. Here he and his

friend, Roy O. West (now senior member of

the law firm of West, Eckart and Taylor,

member of the Cook County Taxing Board

of Review, and chairman of the Republican

State Committee) became there cognized po

litical leaders in several wards. This sort

of leadership is the one thing that com

mands access to the inner party circle.

It made Mr. Deneen a member of the County

and State committees of his party. It also

in time made him a powerful factor in

"The Organization." For some years he

usually acted with Mr. Lorimer, who was

then gradually evolving as city boss. Mr.

Lorimer not unfrequently favored excellent

candidates. Among these in time was

Charles S. Deneen, who was long regarded

as one of Mr. Lorimer's lieutenants of the

better type.

Mr. Lorimer, with increasing power, be

came more arrogant and less regardful of

public interests. Mr. Deneen, on the con

trary, became more independent and if pos

sible more devoted to public interests with

every passing year. The inevitable clash
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came in 1901 over the mayoralty nomina

tion. Lorimer won, and Deneen bided his

time. The breach widened until in the

spring of 1903 the break came at Spring

field, Lorimer favoring the street railway

corporations and Deneen the people of Chi

cago touching some bitterly contested street

railway legislation then pending. Deneen

won and returned home openly to contest

with Lorimer the leadership of their party

in Cook County. In connection with this

fight, and partly in aid of it, Deneen an

nounced himself as a candidate for the gov

ernorship. In desperation, Lorimer adopted

as his candidate Mr. Frank O. Lowden, a

man of public spirit and excellent standing—

in fact, personally much better known about

town than Deneen himself — who had ren

dered valuable public services in advocacy

of civil service reform.

The overwhelming success of Mr. Deneen

at the primaries in June, 1904, placed him

in undisputed leadership of his party in

Cook County and gave him a large majority

of its great delegation to the Republican

State convention.

The success of Mr. Deneen in thus gain

ing the leadership of his party organization

in Cook County was made possible by the

achievements of independent Chicago voters

within recent years. These voters, under

competent leadership with powerful news

paper support, have within the past ten

years made the City Council representative

of public interests, held the public service

corporations at bay, and inspired the entire

community with new confidence in really

democratic government. Incidentally, they

have brought to confusion some of the

schemes of spoilsmen engaged in exploiting

the public authority of the State. In vari

ous ways they have made their power felt

at Springfield. Largely through their initi

ative the people of the State have come to

demand and expect the passage this year of

a civil service law governing the service of

the State and its various penal and charitable

institutions.

While Mr. Deneen has confined his efforts

in the main to party channels and has

never avowed himself a reformer, those ac

tive in non-partisan reform movements have

had his sympathy and cooperation. They

in turn have given him their confidence and

support. Thus it became possible for him

to transform an odious party machine into

an organization responsive to the best pub

lic opinion and to go into the State conven

tion of his party enthusiastically supported

by the great public newspapers of Chicago

and about one-third of the delegates com

prising that body.

Ex-governor Richard Yates, the son and

namesake of the famous war governor of

Illinois, bears a name widely honored. He

took a just pride in having achieved the

high station once occupied by his father,

and greatly wished the indorsement of a

re-election. His administration had been

in most respects creditable. Wherein it had

met the wishes of the "Federal crowd" and

the Lorimer machine it was discredited.

The managers of that unholy alliance, per

fectly aware that association and coopera

tion with them had affected the governor's

availability, sought to banish him to a

minor foreign mission. This sort of promo

tion not being in the line of his ambition, he

proved unexpectedly obdurate, and made

an aggressive campaign for delegates to the

State convention. When the convention

met it appeared that rather more than one-

third of the delegates were committed to

the governor and that most of the others

were divided about equally between Low-

den and Deneen.

The Governor was strongly supported by

delegates from many parts of the State out

side of Cook County. The United States

Senators, Speaker Cannon and Congressman

Lorimer and the shattered remnants of his

machine were there supporting Mr. Lowden.

Mr. Deneen, backed by about four hundred

delegates mostly from Chicago, appeared,

representing in fact though not in name the

reform movement. The convention was
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long and dramatic. After several days

spent in balloting without result, it ad

journed for ten days. Upon reassembling

the deadlock continued unbroken for four

days. Finally on the fourth day Governor

Yates threw his support to Mr. Deneen,

nominating him on the seventy-ninth

ballot.

Thus, under the leadership of Charles S.

Deneen, the Republican combine of Illinois

was transformed. Again it became, as in

other days, a real political party — an in

strument for the expression of the will of a

large body of citizens desiring to cooperate

for public purposes.

The full meaning of this transformation

does not yet appear. It is known that Mr.

Deneen regards a political party only as a

means ; that in his view if a party would live

it must solve political problems as they

arise in the interest of the people. If he

can measurably succeed in making the prac

tice of his party conform to this ideal, the

opposition will be forced to assume higher

and more democratic ground than it now

occupies — a result greatly to be desired.

It is the problem of our time to deter

mine whether the public authority shall be

exercised for private or public ends. This is

but a phase of the old struggle between

privilege and popular rights. The new Gov

ernor of Illinois, strong in body and mind and

fully equipped for fruitful public service,

may be counted upon to stand for the

people in the promising public career which

opens before him. Though no longer State's

Attorney, he is still the public prosecutor.

CHICAGO, ILL., Feb., 1905.
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FEDERAL REGULATION OF CORPORATIONS

A DANGEROUS DEPARTURE

BY JOHN E. PARSONS

THE Statutes of the State of New York

(the same is doubtless true of other

States) prescribe that conveyances and

other instruments may be recorded in Re

gisters' offices upon being authenticated

when executed abroad, before specified of

ficials, among the number being United

States Consuls. Recently deeds conveying

land, the execution of which was acknowl

edged before a Consul of our country, have

been certified by him describing himself as

American Consul General. Whether in the

official title of our foreign representatives

shall be used the name United States, a

name back of which is history and which is

pregnant with signification, or there shall be

used the term which has been directed by

the State Department, is a subject about

which there may be a wide difference of

opinion, but in taking the action of the

Department, the Secretary can scarcely have

had in mind the manifold directions in

which the name heretofore always borne

has permeated the life and legislation of all

parts of the country. In the particular case

to which reference has been made, while the

Consul found no difficulty in calling himself

American Consul General, no provision

seemed to have been made for a change of

his seal. The result was that he wrote

himself down American Consul. But his

seal certified that it was of the United States

of America that he was Consul. Naturally,

so far as the difficulty existed, this did not

remove it. I think that it would be trouble

some for the Department to suggest how

the change can be made to conform to ex

isting State legislation.

The illustration is to the point that mat

ters of the kind show the wisdom of the old

maxim about looking before you leap. It

is peculiarly applicable to Mr. Garfield's re

port. The points which have universal and

immediate bearing are that there shall be

compulsory federal incorporation of inter

state commerce companies, that a federal

license or franchise shall be required for

interstate commerce, that corporations shall

be prohibited from engaging in interstate

commerce without such franchise or license,

requirements as to corporate organization,

for reports, etc. For reasons which are un

important in the consideration of the sub

ject, there is an increasing tendency to in

corporate not only manufacturing and other

enterprises which involve large amounts

and the participation of large numbers, but

to adopt the same course with any kind of

business enterprise: grocers, shoemakers,

butchers, dealers in supplies of any kind,

avail of incorporation laws to do business

as an incorporated company. And the

means of communication between the States

bring all parts of the country into such close

touch that it may easily be claimed that al

most all corporations essentially local do

interstate commerce. An incorporated es

tablishment doing business in any one of

the large towns, which sells to a cus

tomer who happens to be on the other side

of a State line is brought within decisions

which hold that he is doing interstate com

merce.

It is not difficult to see, therefore, that if

the recommendations of Mr. Garfield's re

port shall become effective, the business of

the country will in large measure be brought

within federal control and certain conse

quences will result which deserve serious

consideration. Our federal system is anom

alous and incongruous, but there would

have been no United States of America at

the time the Constitution was adopted if it

had not been for the compromises to which

that instrument bore witness.

The riots in New Orleans a few years

since are fresh in memory. The killing of

the Italians justified a remonstrance by the
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Italian Government. It was not difficult

for us to understand that the responsibility

was individual, or was that of the city of

New Orleans or of the State of Louisiana.

No domestic responsibility rested upon the

general Government. And yet no appeal

could be made by the King of Italy to the

State of Louisiana. It was the President

with whom alone he could communicate.

And it may be assumed that there was no

right in the President, nor in the general

Government, to coerce the State of Louisi

ana or to compel the State to force repara

tion either from the city of New Orleans or

from individuals. A system which leads to

such results may easily be criticized. It is

difficult of comprehension even by foreign

statesmen of high intelligence. None the

less, it is the legacy which was left to us by

our fathers; their children have fought to

maintain it; and it has resulted in so nice

an adjustment between the functions which

belong to the States and those which may

be exercised by the general Government,

that in working order only occasional dif

ficulties arise, and those up to a recent

period have been capable of adjustment by

decisions of the Supreme Court without seri

ous consequences of a general character.

The proposition which is presented by

Mr. Garfield's report is whether in a most

essential respect all this shall be changed.

It can scarcely be contended that any such

outworking of the commerce clause of the

Constitution could have been within the

contemplation of those who framed it. It

is within the recollection of every student

of history that there was indisposition by

the States to give up any of the sovereign

rights which they claimed to belong to

them. There was indisposition to subject

their affairs to the power of a creation of

their own, the control of which might be

hostile to particular States. Such proved

to be the case with the slave States, and

the sequel was a struggle which made the

most important event since the formation

nf the Government.

It was necessary, in framing the Consti

tution, to recognize that there would result

transactions between the States, and as

neither could regulate such transactions

against the other, it followed that Congress

must have the power to regulate interstate

commerce. It may be difficult to reconcile

the decisions of the Supreme Court upon the

interpretation which is to be put upon the

commerce provision of the Constitution.

But it may be affirmed without contradic

tion, whatever signification may be attached

to the language, that it could not have

been within the intention of the framers of

the Constitution that it should confer upon

Congress the authority which is required to

carry out Mr. Garfield's recommendations.

The question of power can be considered

in the light of the Supreme Court's decisions.

Innumerable points of difference which may

come before that Court are suggested by

the report. It may be that as to some the

right of Congress to act may be sustained;

that as to others, such may not be the case.

Passing the question of power, there is pre

sented the consideration of expediency.

And the slightest reflection shows that the

adoption of Mr. Garfield's recommendations

or the adoption of the fundamental principle

upon which those recommendations go,

would be to bring about a business change,

the serious consequences of which it would

be difficult to overestimate.

Mutual interest up to this time has led

to the necessary comity between the States,

the laws of each making provision for carry

ing on business within its borders and for

the ownership of property by corporations

created under the laws of other States. To

bring about this situation has required time,

and it has had the benefit of much practical

experience. It is in working order. The

new system will start afresh. It is stated in

the public press that the officers of the

Government have already encountered dif

ficulties in dealing with that one of Mr.

Garfield's recommendations which makes

compulsory federal incorporations of inter
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state commerce companies. If any kind of

corporate combination can come within the

authority conferred by the commerce clause

of the Constitution, railroads, the very ve

hicles of commerce, must be included. And

if authority to regulate rates which is rec

ognized as within the right of the States to

legislate about may be exercised by Con

gress, it would seem until the subject is

carefully considered, as if it ought not to

be difficult to devise the necessary federal

legislation to meet that case. And yet the

difficulty may be insurmountable. Impor

tant as is the railroad interest, it affects a

smaller number in comparison with that

which concerns manufacturing, mining and

other kinds of industrial corporations. They

exist and do business under every conceiv

able diversity, of geographical position sur

roundings, interests, in fact of every essen

tial condition. Laws relating to them fill

the statute books of all the States. They

are the subject of discussions before com

mittees, of differences of opinion in legisla

tive bodies. They may or may not meet

with executive approval. Is it possible

that they can be unified into a single sys

tem, taking its authority from an Act of

Congress? The time of Congress is too

short now to deal with the questions which

necessarily come before it and to hear

those who are on one side or the other of

all such questions. How is time to be made

for intelligent consideration of a subject

which admits of such endless variety and

affects such diverse interests?

And if, granting the necessary power,

Congress were to attempt to act, will a

State quietly acquiesce in being shorn of a

power which concerns its own citizens, and

which may be a source of large revenue?

If Congress is to grant a license or franchise,

is it to fix the fee, and without limit as to

amount? And is the State to be deprived

of its right to impose a franchise tax? Is

there to be a double tax and a double right

to impose license or franchise fees? What

official is to see that such reports as are

called for are given, and what is to be the

remedy if they are refused?

If federal officials are to be appointed to

the duty, it will require a large addition to

the present official staff of the Government.

And if the remedy, in case of a necessity

for resorting to the Courts, must be prose

cuted before Federal tribunals, it means an

addition to their already overburdened ju

risdiction which it would be difficult to

handle, and litigants may as well make up

their minds at the beginning that it is hope

less to expect that the manifold questions

which will arise can reach or be readily

disposed of by the Supreme Court which

already finds difficulty in keeping up with

its work.

Suggestions pointing to difficulties might

be indefinitely multiplied. All that seems

to be required now is to point out that

there are serious, I think controlling, dif

ficulties. We are at the parting of the

ways. The tendency on the one side is to

centralize at Washington; on the other, to

stand by the doctrine that the original seat

of power always has been, is and should

remain in the States. Granting, as I do

not, that it is permitted by the Constitu

tion, much more convincing reasons must

be adduced before I can reach the conclu

sion that there is any necessity for such a

change as is proposed in our political sys

tem.

NEW YORK, NT. Y., Jan., 1905.
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A PUBLIC NECESSITY

BY WILLIAM J. CURTIS

MODERN business methods and con

ditions require the organization of

corporations in order that the capital neces

sary may be readily obtained, and also

concentration in the management of the

business. This is not a new or novel propo

sition; but it is nevertheless especially

emphasized at the present time.

The true public policy should therefore

be to encourage these aggregations of capital

and this modern business agency ; otherwise

business progress and commercial develop

ment will be retarded and our industrial

growth embarrassed.

The corporation as a business agency is

becoming the recognized, and, in fact, the

only method for the conduct of business

enterprise requiring large capital. This is

true, whether the business is confined to

the borders of a state, or (as is almost in

variably the case) extends into other states

and territories, and, not infrequently, into

foreign countries.

The enormous development of our country

has brought about a condition which justifies

the encouragement of every proper agency

for the extension and development of our

internal and interstate commerce.

In every state laws have been passed

permitting the organization of corporations

for all classes of business. Among some,

great rivalry has been shown ; while in others

retaliatory laws have been passed, so as to

exclude foreign corporations from the ben

efits derived by domestic corporations with

the intention of offering a premium to com

panies to organize under local laws. Com

panies organized under the laws of the

various states may engage in business in

foreign states only at the will of the foreign

state, or, as it is expressed, as a result of

its comity. Under this rule it is the practice

to require the performance of certain con

ditions precedent to engaging in business,

such as filing of copies of charters, making

of reports, etc. In several states attempts

have been made to prevent foreign corpora

tions from resorting to the Federal courts

in litigation. In almost all states corpora

tions are required to file reports with some

public officer, stating facts relating to their

financial condition or corporate manage

ment. These requirements are more or less

stringent, according to the purposes to be

accomplished; most information being re

quired for purposes of taxation. Under the

present system a corporation engaged in

commerce between the states is subject not

only to regulation of the kinds above in

dicated, but also to an additional and op

pressive burden of taxation on its property

located within the state as well as upon its

business and franchise.

If an individual were to transact the same

business, with the same capital, and in the

same places, he would escape the regulations

and burdens referred to.

There seems to be a spirit prevailing in

our country, which is on the increase, to

pursue, oppress and obstruct companies,

good, bad and indifferent; and this spirit

finds expression in some form, at least bien

nially, in nearly forty-eight legislatures, so

that conducting business under corporate

organization is subject to innumerable an

noyances, restrictions and burdens, all under

the guise of regulation.

That many of these companies are en

gaged in commerce between the states is

manifest. They are organized in one state

have their principal office in another, thei

manufacturing establishments in still an

other, and sell and transport their goods in

all, as well as in foreign countries.

The regulation of companies thus doing

business between the states and foreign
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countries is under active consideration by

Congress. The President and Commissioner

Garfield have strongly urged the adoption

of some legislation regulating all such cor

porations, and Mr. Littlefield has recently

reported a bill from the Committee on

Judiciary of the House of Representatives,

embodying the views of that committee,

which is in full accord with the recommenda

tions of the President and Commissioner

Garfield.

This measure is very limited in its scope,

and seeks only to secure publicity respecting

certain formal matters connected with the

incorporation and management of com

panies included within the act, such as details

of organization, amount and character of

capital, kind and amount of consideration

paid for share-capital, amount of cash capital

paid in, etc., in other words, substantially

the same information that may be found in

any standard Manual of Statistics.

The questions presented by such legisla

tion are: first, the power of Congress; second,

the public policy of federal regulation ; and,

third, its advantages or disadvantages from

the standpoint of the corporation.

It is hardly profitable at this late day to

discuss the question of the power of Congress

to incorporate companies for the purpose

of engaging in commerce between the states.

The exercise of this power does not neces

sarily establish its constitutional existence,

but the fact that Congress has repeatedly

exercised the power indicates that it has been

assumed to exist under the Constitution.

This has been true in the case of several

of the transcontinental railroads and the

Maritime Canal Company, and especially

true in the case of the national banks. For

a complete justification of the exercise of

this power, the reader is referred to Mr.

Story's work on the Constitution, and to the

case of California v. Pacific Railroad Com

pany (127 U. S. i).

The power to create being conceded, the

power to regulate must necessarily follow.

As to the public policy of such regulation,

there is considerable room for difference of

opinion. The benefits to be derived by the

public from, the enforcement of the provisions

of the Littlefield Bill are very much exag

gerated. No amount of legislation will

make men honest or prevent confiding

simpletons from being imposed upon. With

very few exceptions, the substantial in

formation required by the Bill may now be

obtained from one or more sources. As a

rule, the best index of the value of share

capital is the stock market. Respecting

the values of stocks or bonds of companies

of sufficient dignity or importance to come

within the list under discussion, quotations

may be obtained in the markets of some or

all of the large cities. A wide discrepancy

is noticed in the quotations. Why is it that

Bay State Gas sells at two or three dollars

a share of the par value of fifty dollars, and

Standard Oil sells for a premium of five

hundred dollars? It is because of the

difference in character, management and

intrinsic values. And yet there is no report

on file in the Department of Commerce giving

the information necessary to form an opinion

as to the investment or speculative value of

these shares. The ordinary investor does

not need the protection of such legislation;

and, indeed, it would do him no good, if

passed, for it is not available to him. Hav

ing the information on the files in Washing

ton will not help the confiding speculator or

investor.

While the advantages may be magnified,

it does not follow that the provisions of the

Bill or the policy involved are objectionable.

As has been stated, corporations are now

subject to regulation by the states, sub

stantially to the extent of the proposed

regulation, and there is certainly nothing in

the portions not covered by existing state

regulations, which can reasonably be ob

jected' to by any corporation entitled to

engage in commerce between the states and

foreign nations.

It has been urged that this policy is an

extension of the tendency towards central
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ization of power, and therefore to be con

demned. This is political sentiment and

not fundamental principle. If the power

did not exist, then the policy would be ob

jectionable, but assuming the power to

exist, it should be exercised, not only to

the extent indicated by the Littlefield Bill,

but to its full extent, and that is by the

enacting of a law by Congress that will

permit the incorporation of companies doing

an interstate commerce business. Such a

law should contain the most conservative

restrictions respecting capitalization, so as

to prevent stock watering, but in other

respects should facilitate the easy conduct

of business. Modern business conditions

require Some such law in order to remove

business conducted in corporate form from

the annoying, petty, retaliatory and un

necessary restrictions now existing. Cor

porations doing business in the various

states should enter those states as a matter of

right, not as a matter of comity. Commerce

should be encouraged, not restricted. This

is a public necessity. The business and

franchises of these corporations should not

be a prey to the legislative greed of every

state and subjected to burdensome and cer

tainly unequal taxation.

This brings us to the consideration of

the subject from the standpoint of the

corporation.

The best modern corporate practice favors

publicity. This is illustrated by the volun

tary and elaborate reports published by

many of our largest corporations. The

late Mr. Coster, of the firm of J. P. Morgan

& Company, insisted upon the utmost

publicity (consistent with prudent manage

ment) of the business of the many large

corporations under his direct charge; and

to him is in large measure due the credit of

establishing in this country this high stand

ard of corporate management, which prop

erly recognizes the public interest in the

affairs of large industrial, railroad and

financial corporations.

No business is more sensitive than that of

banking, and yet the publicity given to this

business, its supervision by the Comptroller

of the Currency and the necessity of filing

elaborate reports, have not been to its

prejudice, but have rather increased the

confidence of the public in the management

of banks.

It is not conceivable that any Federal

regulation would encroach upon property

rights, such as trade secrets, and advantages

due to individual skill or endeavor. No

danger may be expected from Congress, to

which, multiplied to the fith power, corpora

tions are not now exposed by the states.

The criticism (from the standpoint of the

corporation) to which the present policy is

subject, is not that it attempts to regulate,

but that it does not go far enough. Congress

should create corporations as well as reg

ulate those now in existence. If this should

be done, it would be welcomed by the busi

ness and corporate world. The advantages

that would result are many, chief among

which are relief from local state regulation,

burdensome taxation and franchise fees, and

the security afforded by the administration

of the law in the Federal courts. The

latter advantage is now secured in many

cases by the fact that there is usually a

diversity of citizenship in litigation. It is

so important an advantage, that often

times companies are purposely organized in

a state foreign to their principal place of

business in order to secure this protection

from local courts and influences as well as

incompetent judges and worse juries. To

say that this would impose additional

burdens upon the Federal courts is merely

to state what the business and territorial

extension of our country is already making

clear, that the number of courts and judges

must be increased in order to meet the

inevitable and natural growth of the business

of the country. At present, this necessity

exists in a few circuits only. The increased

labor that may be required of the Federal

courts by the legislation proposed would

not be appreciable. But even if it were,
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this is no reason why corporations should

not be subject to Federal regulation. It

would be a reason for furnishing our citizens

and business interests with increased court

facilities and more judges.

It is not to be expected that these views

will be shared by all corporate managers.

Too many of them are narrow in their vision,

blinded by some special interest, or more

often affected with a species of corporate

mania which compels resistance to every

thing affecting the regulation of corpora

tions, regardless of its advantages or disad

vantages, and frequently to the great in

jury of corporate interests.

There is an underlying principle in all this

which must be recognized, and that is that

all large corporations are affected with a

public interest, and are not in the narrow

sense, private affairs. The character of

their business, the amount of their capital,

the extent of their powers and influence,

and the numbers of their shareholders, all

take them out of the purely private class of

business interests. If this be true, Federal

regulation is to be justified from a broader

standpoint than the mere advantage to the

corporation, and in time this will be recog

nized and appreciated.

NEW YORK, N. Y., Feb., 1905.
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THE TUCKER TRIAL

BY HUGH BANCROFT

WHILE murder is always shocking,

rarely has New England been more

startled than by the murder of Miss Mabel

Page. A highly respected woman, without

an enemy in the world, was stricken down

and stabbed again and again in her own

home on a highway in a suburban village

in the middle of the day by an assassin

who came and went unseen. The story, as

disclosed by the evidence, of the tragedy

and of the incidents that led to the detec

tion, apprehension and trial of the sus

pected murderer, rivals the extraordinary

creations of the mind of Conan Doyle. The

Page family was well-known and respected

in Boston and vicinity. Edward Page, the

father of the murdered woman, was for

merly a very prosperous, not to say wealthy,

business man, but in his declining years met

with severe reverses. He was obliged to

give up his residence on the Back Bay in

Boston and removed to his summer home

in Weston, a pretty rural town a dozen

miles from Boston. The home was on

South Avenue, one mile from the stone

bridge over the Charles River, which there

forms the boundary between Weston and

that part of Newton known as Auburndale.

Mr. Page, who at the time of the murder

was seventy-eight years old, usually went

to Boston daily to attend to what little

business there was left to him. The other

members of the family were his son Harold

and daughter Mabel, and a single servant,

Amy Roberts. Harold Page was about

thirty-five, a Harvard graduate, and em

ployed as a clerk at the South Terminal

station in Boston. Amy Roberts had been

in the Page household for six years and was

regarded almost as a member of the family

rather than as a servant. Mabel Page, the

murdered woman, was forty-one years old.

Her life in Weston had been quiet and re

tired, devoted to her father and brother

and a small circle of intimate friends.

On March 31, 1904, Harold Page went to

Boston early in the morning as usual. The

father went to Auburndale a little later.

Amy Roberts left the house at half-past ten

to spend the day in Cambridge and Boston,

leaving Miss Page alone. The father, re

turning home early, found the dead body

of his daughter lying on the floor of her bed

room in the second story of the house, at

about half-past two in the afternoon. She

had on her hat and was completely dressed

to go out except her overskirt. That was

discovered later in a heap behind a door

in a corner of the room, full of fibers of the

straw matting which formed the carpeting

of the chamber, and with the hooks and

eyes of the placket torn off. Nothing in

the house was out of place or in any way

disarranged except the rug outside of the

door to her room.

The local physician was sent for. He ob

served a horrible jagged wound in the neck,

of the type frequently found in suicides.

Without further examination he telephoned

to the medical examiner that there was a

case of probable suicide requiring his atten

tion . Themedical examinerarrived thateven

ing, and found that there were two wounds

in the neck and several cuts on the hands.

He concluded to wait until daylight to per

form an autopsy, and seemed, upon his first

observation, to have regarded the case as

one of suicide, although he was much mys

tified at the failure to find any weapon.

When the undertaker was caring for the

body late that night, he discovered for the

first time that there was a deep wound in

the back, eliminating any possibility of sui

cide. At the autopsy the following morning

still another wound was found, this one in

the chest and penetrating through the

heart. Aside from the knife wounds there

was no other indication of violence on the

body.

As a result of this first impression that it
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was suicide, the murderer had a day's start

in which to cover his traces, before the in

vestigation of the crime began.

Soon after discovering his daughter's body,

Mr. Page found downstairs in the living-

room a note in her handwriting, evidently

meant for him, written on both sides of a

piece of paper torn from a small block near

at hand, which read as follows:

"Have just heard Harold is hurt and is

at Massachusetts Hospital. Have gone in

twelve o'clock. Will leave key of front

side door with key of barn stairs. Will tel

ephone to Mrs. Bennett."

The "Massachusetts Hospital" meant the

Massachusetts General Hospital in Boston.

Mrs. Bennett was a neighbor whose tele

phone the Pages occasionally used. It was

clear that this message about her brother

had been given to her by her assassin,

either to get her out of the house, or to

explain his presence there, for her brother

had met with no accident, but was at his

work as usual. The note furnished this

important clue to the identity of the mur

derer, — it must have been someone who

knew that she had a brother who worked in

Boston.
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On the floor of her bed-room near her

body were her gloves and veil, and on top

of them was a slip of paper from the same

block, on which was written in a rather

scrawly hand merely these words in pencil:

"J. L. MORTON,

Charlestown,

Mass."

This was found to be a fictitious address.

An examination of the house showed that

there was missing from a pocket-book in a

drawer in the large living-room some money

which had been there on the morning of the

canoeing with him. He had worked about

the boathouses on the Charles River, and as

a salesman in various Boston stores, but

with the exception of two years at the

South Terminal station, did not appear to

have had continuous employment. At the

time of the murder he was without employ

ment. He had been endeavoring for sev

eral days to raise funds by selling or pawn

ing many of his personal effects and much

of his clothing. He was slightly acquainted

with Harold Page and had called to see him

at the Page house on at least two occasions.

 

THE MORTON ADDRESS

murder, amounting to at least twelve dol

lars. From Miss Page's room two stickpins

were missing. One of these was a silver

enamel pin in the form of a shield with a

crown on top with a design including the

coats-of-arms of the various Canadian prov

inces. It was of a type very likely common

in Canada, but it was found impossible to

duplicate it in Massachusetts. It also ap

peared that Miss Page was last seen alive

by a laundry-man, who delivered a package

to her at the house at eleven o'clock.

The defendant, Charles L. Tucker, lived

in Auburndale, not far from the bridge to

Weston. He was twenty-four years old and

had been married, but his wife had been

drowned a few months afterwards, while

It was ascertained that he had been seen

on Weston bridge going in the direction of

the Page house on the day of the murder at

about noon. Accordingly, on April 4th,

he was questioned by the police as to his

whereabouts that day. He stated that he

had worked about his house all the morning

until lunch time and then took a walk

across the bridge, out South Avenue, but

claimed that he turned off at Cutter's corner

a third of a mile before reaching the Page

house, and then returned home in a rather

roundabout way. At that time there was

nothing known to the police to control his

story, and no further action was taken on

that day. But there were facts which were

soon to become known that forcibly verify
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the truth of the old saying, "Murder will

out."

Early in the afternoon of the murder

Tucker dropped from his pocket a knife-

sheath upon the seat of a market wagon

which he had boarded on Weston bridge

and on which he rode a little distance. On

the end of the sheath there were imprints of

teeth of peculiar shape and it was later

found that Tucker's front teeth exactly

fitted into them. The boy who was driving

the team picked it up after Tucker left,

and acting on the principle that ' ' findings

is keepings," put it in his pocket and did

not think of it again until he saw by the

newspapers that Tucker had been examined

in connection with the Page murder.

Through his father the sheath was turned

over to the police, and Tucker was again,

on April gth, summoned to police head

quarters and questioned; this time with a

stenographer present. He made numerous

false statements with reference to facts,

which tended to connect him with the mur

der. Among the most significant were those

with reference to the sheath and knife.

When the sheath was produced at this

interview, Tucker evidently thought that

the officer had taken it from his (Tucker's)

overcoat pocket. He asserted that it was

his, but that he did not have it with him

the day of the murder, and that it had been

at home in his room all the time since the

murder. He maintained very vigorously

that he owned no hunting-knife, or any

other kind of knife, and had not owned one

for years. Before the interview was fin

ished some officers who had been searching

his room came in. They had found in a

coat pocket in his room, the blade of a

hunting-knife broken into several pieces ; the

cutting edge had been chipped and bent,

and an attempt had been made by filing to

obliterate the maker's name. When Tucker

was confronted with this, he admitted that

it was his knife, and that he had broken it

up for fear that it would connect him with

the murder. That knife when whole fitted

into the sheath; and that knife, according to

the testimony of all but one of the medical

experts, could have made all of the wounds

in Miss Page's body; and according to the

testimony of the physicians called by the

government, the wounds, from their appear

ance, measurement and character, must have

been made by a knife of this type.

In that same pocket of Tucker's from

which the broken pieces of the knife were

taken, a Canadian stickpin was also found-

Tucker was arrested after the interview

on April gth; "probable cause" was found

at the preliminary hearing before the dis

trict court on April 22d. He was indicted

for murder at the June sitting of the Grand

Jury, and after one postponement came to

trial on January 2d, 1905. The trial lasted

twenty days exclusive of Sundays, and re

sulted in a verdict of guilty of murder in

the first degree. So far as a most pains

taking research shows, every person, ex

cept the defendant, who was anywhere near

the Page house on the day of the murder,

was called either by the prosecution or by

the defence, but there was no one who

heard the victim's screams, or saw the mur

derer enter or leave the house.

The greater part of the time was taken by

the testimony of expert witnesses, and yet

the issues which concerned them were far

from the vital ones in the case. In a cap

ital trial in Massachusetts, the State not

only pays the defendant's counsel and sum

mon such witnesses as he desires, but the

court may on motion authorize the em

ployment of experts on his behalf, — who

are also paid by the State. The defence in

this case was authorized to employ six ex

perts on handwriting, but by agreement of

counsel four only testified on each side.

The experts consulted by the government

had reported that the J. L. Morton address

was in Tucker's handwriting. The defend

ant's experts then examined the standards,

and declared that Tucker had not written

it, but with equal positiveness said that it

was clearly in the handwriting of Mabel Page.
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The District Attorney distinctly stated

in opening the case that the Morton address

was relied on only as confirming the other

undoubted facts, and there was other evi

dence tending to show that "Morton"

would be a likely name for Tucker to choose

if he were giving a false name to Miss Page.

This included the fact that there was a J.

D. Morton who worked at the South Ter

minal station in that part of the building

where Tucker was formerly employed. There

was also a postal card found in Tucker's

pocket, on which he had written four

fictitious addresses a few days after the

of their professian. There was a wealth of

standards of the defendant's writing, —

more than a hundred pencil memoranda

which he had made in his business as a

salesman within three months of the mur

der.

We cannot help feeling that this science,

or better, this art, is not yet in a satisfac

tory stage of development, when we find so

many of its leading exponents, starting with

precisely the same premises and material,

arriving at totally different, and to the

lay mind, absolutely irreconcilable results.

It is certainly true that the opinion of a

CARD FOUND IN TUCKER'S POCKET

murder. On this card the name of Morton

appears in one address, and "Charlestown,

Mass." in another. The testimony of the

experts on this point, however, of necessity

took much time, and for that reason this

seems to have been regarded in many quar

ters as the vital issue of the case.

There was an excellent opportunity to

study these men and their methods. They

came from all parts of the country and were

all men reputed to stand at the very head

handwriting expert is worth nothing in it

self in court, unless it is supported and for

tified by reasons which a jury can under

stand and accept. It is not right that any

expert witness should appear in the r61e of

an advocate and argue to the jury the prop

ositions which the side calling him is seek

ing to establish. Yet that seemed to be

the attitude of many of the handwriting

authorities. If their side was seeking to

establish that two writings were in the
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same hand, the similarities only were pointed

out and emphasized, but if it was claimed

that the authors were not the same, the

differences were seized upon and proclaimed.

The method of employing experts mili

tates against a fair and impartial opinion.

The income of the handwriting experts

comes chiefly from their services in litigated

cases. They know that in any given case,

unless their opinion coincides with the con

tention of the counsel who consults them,

their remuneration will be little or nothing.

The most conscientious man can hardly

give an entirely unbiased opinion under

these circumstances.

When all experts are paid by the State,

it should be possible to have them appointed

by and report to the court. Their compen

sation should be fixed in advance, and they

should not be nominated by counsel after a

consultation to see that their opinions are

as desired. If no other experts were al

lowed to testify, and if those so appointed

might be called to testify by either side

after making their report to the court, the

testimony of the handwriting experts would

be of infinitely greater value to the jury

than under the present system.

The medical expert testimony presented

in .many respects a refreshing contrast to

the handwriting testimony. Besides the

Medical Examiner and the two physicians

who assisted him at the autopsy, three phy

sicians were called by the Government to

give their opinions on various aspects of

the case, and five physicians were called by

the defence. The questions that they passed

upon were the presence of blood on Tuck

er's clothing and his knife, the nature of

the weapon that caused the wounds, the

order in which the wounds were delivered,

and the length of time that the struggle

occupied. Although there were some ap

parent inconsistencies in their opinions, ex

cept possibly in one instance, they were

easily reconcilable, and due to the different

hypotheses in the questions propounded to

them by the Government and the defence.

To illustrate: Prof. Wood of the Harvard

Medical School called by the Government,

testified that there were blood stains on the

back of the knife; that he examined them

on April 10, and found that the blood cor

puscles were j^^ of an inch in diameter,

showing that the blood was consistent with

that of a human being and of certain wild

animals such as the monkey and seal.

There was not enough blood present to

make the further and more decisive chem

ical test. Dr. Leary for the defendant tes

tified that he examined the knife several

months later and found that the blood cor

puscles were jfW of an inch in diameter,

and that the blood was consistent not only

with that of a human being and of the

animals mentioned by Prof. Wood, but also

with several other of the commoner wild

and household animals; yet, this apparent

inconsistency of results was accounted for

by both witnesses by the fact that the diam

eter of the blood corpuscles would tend

to be diminished in the course of time by

the action of moisture and of rust.

It was interesting to see that in many

matters of opinion, all of the physicians

were entirely agreed. They all testified that

the wound in the back was the first one

struck, and all said that the blood found

on Tucker's overcoat was human blood.

Obviously, it would have been very much

to the defendant's interest if possible to

have had different opinions on both these

questions. The medical experts, with one

exception, seemed to be nearly free from

the attitude of the advocate. Their testi

fying in court is a mere incident in their

life-work, and for that reason they are not

so susceptible to the influences which affect

the opinions of the other class of experts

who were in the case. Without doing any

injustice to the other eminently fair gentle

men who testified in this connection, it is

not too much to say that Prof. Wood ful

filled all the requirements of an ideal ex

pert. Recognized as the leading living au

thority in his particular subject, he came
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upon the witness stand with his methods

and conclusions stamped as those of a real

expert. He had no theories to maintain ar-

gumentatively. He had observed and an

alyzed the suspicious blood stains submitted

to him, and came into court to tell just

what he had seen and what he observed, and

what that meant. His replies in cross-

examination were just as responsive, clear

and unevasive as those in his direct exami

nation, and called out a well-deserved trib

ute to his fairness in the closing argument

of the counsel for the defence. It was

pleasant also to observe that his former

pupil, Dr. Leary, who testified on the same

question for the defence, had acquired his

former instructor's habit of testifying im

partially, as well as his methods of careful

and accurate observation.

The evidence upon which the conviction

was based was, as is usual in capital cases,

of that character termed circumstantial.

It is not uncommon to hear attorneys even

refer to such evidence as if it were of an

inferior nature and of less probative force

than so-called direct evidence. The writer

has made a careful investigation of the

Massachusetts records and has been able to

find no case that has come to light in recent

years of a mistaken conviction by a jury

based on circumstantial evidence, though

there have been several such cases where the

evidence was direct. The most notable of

these was one prosecuted by the present

Attorney-General when district attorney.

Two men were positively identified as mem

bers of a gang of thieves; they did not

testify and were convicted. It developed

later that they had been in a different part

of the state, but they did not testify because

at the time specified they were actually

taking part in another burglary.

The danger of a mistake in identity or

of undetected perjury is always appreciable,

yet a jury can hardly fail to accept the tes

timony of really or apparently honest wit

nesses who appear to be sure of their state

ments. But if the proved circumstances

are only sufficient to cast suspicion on the

prisoner or to make it probable that he is

guilty, his counsel and the court as well

never fail to point that out to the jury,

with the result that convictions on circum

stantial evidence are not obtained unless the

sole and necessary inference from the proved

circumstances is the guilt of the accused.

The defence made a strenuous attempt

to have the knife and stickpin excluded

from the case altogether. They based this

on the claim that the officers who found

them, gained admittance to the house and

searched by virtue of a fraudulently ob

tained search warrant for stolen property.

It was alleged that the police knew that the

graphophone which was named in the

search warrant, and which there was reason

to believe had been stolen by Tucker, had

been returned to the owner long before the

search warrant was sworn out. The court

was not called upon to pass upon the ques

tion of the admissibility of the evidence so

obtained, for they found upon the evidence

presented to them upon this issue that the

search warrant was obtained in good faith,

and that it was not used, but that the search

was made with the permission and at the

invitation of the defendant's family.

The defence contended that Tucker's

story was true that he went no nearer the

Page house than Cutter's Corner and that

he turned off from South Avenue at that

point and walked down West Newton Street.

There was no controversy that Tucker was

on the Weston bridge as the noon factory

whistles were blowing, and that he was at

a switch tower on the Boston and Albany

Railroad at ten minutes to one. The Gov

ernment contended that in that fifty min

utes he could have walked from the bridge

to the Page house, and from the Page

house to the switch tower, and yet have

been in the Page house from fourteen to

twenty minutes.

The defendant called a witness, a laborer,

who testified that he saw Tucker on East

Newton Street just after he had turned off
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South Avenue, that he had come from the

direction of Auburndale and not from the

direction of the Page house, that it was

then between twenty and twenty-five min

utes past twelve, and that he fixed the

time from the fact that he himself arrived

at the barn at Cutter's Corner at twelve

o'clock, and found his dinner waiting for

him, and also that he looked at his watch

a few minutes after Tucker went by and

that it was then half-past twelve.

This witness illustrated very interestingly

the workings of the human mind when it is

surrounded by a continuous discussion of

some question of great importance. This

man's daughter was a witness for the de

fendant and testified to seeing Tucker on

the bridge that day. There seemed to be

little doubt but that the witness was trying

to tell the truth and that he believed what

he was saying. Yet it appeared from state

ments made by him to credible witnesses

from a deposition of his and from his sworn

testimony before the grand jury, that there

had been a gradual progress to this definite

conclusion from a very hazy starting-point.

When first interrogated by his employer

shortly after the murder, he said that he

had seen a young man on the day of the

murder but couldn't say that it was Tucker,

nor could he say when he saw him. Two

weeks later, after the preliminary hearing

in the case at which his daughter testified,

he first came to the conclusion that he had

really seen Tucker on East Newton Street,

but he could not then say what direction

he had come from. He then began to work

out the time; his first approximation was

somewhere between twelve and one; he tes

tified to the grand jury that his idea of time

was all an estimate, and that he did not

look at his watch between five minutes of

twelve and one o'clock. On the witness

stand at the trial after the lapse of ten

months he remembered for the first time

that he looked at his watch at half-past

twelve and so was able to fix the time that

he saw Tucker almost to the minute. It is

not uncommon to find a witness believing

after a time that he has seen things that he

has heard frequently spoken about, but it

is seldom that the different stages of the

formation of a belief can be traced as

closely as here.

One of the most interesting contests in

the case centered about the Canadian stick

pin found in Tucker's pocket. The Gov

ernment produced very positive testimony

that it was the pin which had been in Miss

Page's pin-cushion until just before the

murder, and it was identified by certain

peculiarities of the stem and point as well

as by its design. The defendant claimed,

however, that it was his pin and that he

had owned it for several years. Clearly, if

this claim of the defendant was proved to

be false, and the jury was satisfied that the

pin belonged to Miss Page, from these two

circumstances alone, the conclusion was ir

resistible that the defendant was the assas

sin. Counsel for the defendant in opening

their case stated that they would prove that

Tucker had owned the pin for several years ;

that he habitually wore it in the front of a

yachting cap which he used to wear when

employed about the boathouses on Charles

River, and then called a large number of

the defendant's friends to testify that they

had seen him wearing it. It was in this

connection that the skill of the Attorney-

General as a cross-examiner was seen at its

best. All of these witnesses were testifying

only from casual observation several months

or years previously, and those who at

tempted to state positively that it was the

same pin at once found themselves in great

difficulties. The net result of the testi

mony of the group of friends was, that

several declared positively that it was not

the pin that they had seen Tucker wear,

and the remainder stated that it resembled

a pin that Tucker had worn. But all the

witnesses testified that the pin to which

they referred which they had seen on Tucker

was an enamelled pin in the shape of a shield

with a crown on top and having some for
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eign design or coat-of-arms, and all said

that they had never seen him wear but one

pin of that description. In connection with

this testimony, there was an incident which

in many ways was one of the most pathetic

in the trial, when the defendant's mother,

after testifying that she knew it was his

pin because she had worn it herself several

times, upon being shown by counsel for the

defendant the pin in question and another

pin somewhat similar but larger and of a

different color and different material,

pointed out the wrong pin as the one that

her son had owned. The Government re

plied to this testimony about the pin by

offering the negative of a photograph taken

of Tucker in a group at a boathouse on the

river, wearing the yachting cap referred to,

and showing a pin worn in the front of it

in the same way the witnesses had de

scribed Tucker wearing the pin of which

they had spoken. An enlargement of the

negative showed that it was an enamel pin

in the shape of a shield with a crown on

top, but bearing the Spanish coat-of-arms.

Thereupon the defence produced the very

pin which the photograph represented, and

then argued that it was so different from

the Canadian pin that the witnesses for the

defendant could not have referred to the

Spanish pin when they were testifying. If

upon this testimony the jury was satisfied

that the pin found in Tucker's pocket was

Mabel Page's, and after listening to the

evidence it is hard to see how they could

have arrived at any other result, the con

clusion from this point alone that the de

fendant was guilty was irresistible. The

critics of circumstantial evidence should

note that the question whether the pin be

longed to Mabel Page or the defendant was

settled solely and wholly by direct evi

dence.

The entire trial was marked with that

dignity and solemnity which is a character

istic of the Massachusetts courts. There

were no theatrical or sensational gallery

plays and no unseemly bickerings between

counsel. The case was fairly tried upon

the evidence. The defendant was repre

sented by able and devoted counsel. There

was no attempt made by the prosecution to

introduce any detrimental facts of the de

fendant's past life. There was a strong

current of sympathy for the parents and

brother of the accused, which, however, did

not warp the judgment of the Court or

jury.

The jury was a remarkably representa

tive one and composed of men who were not

afraid to do their duty as they saw it. In

the early stages of the trial, the Govern

ment was severely criticised for not chal

lenging one of the members of the panel, a

retired minister. When the Court was

questioning the jurors as to their opinions

and bias, this juror replied in substance that

he would not convict in a capital case un

less the evidence was overwhelming, yet

that was the type of man that the Govern

ment wished to have upon the jury. This

murder was one entirely without palliation

or excuse, starting with a cowardly blow in

the back. If the defendant was guilty, he

was guilty in the first degree. There was a

strong feeling, however, that the jury might

be sufficiently moved by the sympathetic

elements in the case to find some way to

report a verdict in the second degree; but

the jury took the law as it was most clearly

given to them by the Court; they had

sworn on their oath to give their verdict

according to the law upon the evidence,

and they did. Theirs was no hasty conclu

sion. They returned twice into court for

further instructions on the question of what

constituted a deliberate murder before they

reported their solemn verdict.

At the present writing, a motion for new

trial is pending, and if that is denied, un

questionably the counsel for the defendant

will take the exceptions which they saved

at the trial to the Supreme Court of the

Commonwealth, and possibly to the Su

preme Court of the United States.

BOSTON, MASS., Feb., 1905.
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MARTIN VAN BUREN, THE LAWYER

BY ADRIAN H. JOLINE

THE name of Martin Van Buren has

been obscured and his fame as a

lawyer has been dimmed by the persistent

injustice of posterity. Nothing is more un

fair than the judgment of an indifferent

public concerning a man who did not carry

his success to a dramatic climax. The

majority of us have no time to waste in the

appreciation of men who have suffered

defeat; and Van Buren, after a life of

triumphs, was defeated at the end. The

career which goes on from victory to victory,

and terminates at the supreme moment—

the career of such men as Lincoln, Garfield

and McKinley—is secure and the decision

of the world gives to them the crown of

immortality. It was not the fortune of

Van Buren to preserve his hold upon the

imagination of succeeding generations.

Few men of the present comprehend the

truth that Martin Van Buren was a great

lawyer in the days when lawyers needed

something more than a copy of the Code,

Abbott's Forms, and the latest edition of

White on Corporations to qualify them for

successful practice; when it was not neces

sary to search through hundreds upon hun

dreds of volumes in order to ascertain in

how many different ways the courts have

decided the same question; but when

original thought and creative genius were

requisite for leadership in the battles of

the bar. People think of him as a politician

who was styled "The Kinderhook Fox" and

"The Little Magician"; supposed to be

cunning and devious in his methods; who,

as they are inclined to believe, reached the

highest place in the land by adroit manipula

tion and sedulous self-seeking. They regard

him as one who was, in the vernacular, a

skilful wirepuller; master of the arts by

which the people are often deceived into

promoting a charlatan, a trickster, and a

shallow and plausible manager of men, to

the loftiest positions in the commonwealth.

The fallacy of this judgment has been ad

mirably demonstrated by our fellow-lawyer,

Edward M. Shepard, in his masterly biog

raphy of Van Buren which many compe

tent critics regard as the best of the Amer

ican Statesmen Series.

But we are not concerned at present with

Martin Van Buren, Senator of the United

States, Governor, Secretary of State, Vice-

President, and President: we are dealing

only with Martin Van Buren, counsellor at

law, who was at twenty-six Surrogate of

his County, at thirty a member of the highest

appellate court of his State, at thirty-three

Attorney-General of New York; and until

his election as Governor one of the busiest

and most prosperous members of the bar.

From 1828 until his death in 1862 he gave

no time to the law. To him who looks

upon a professional life as an ideal one, it

may be permitted to regret that he bar

tered for the uncertain and illusive rewards

of politics the glorious years which might

have been given to the noble work of an

able, independent, high-minded and con

scientious advocate. Is the memory of the

politician, often obscured by erroneous

opinion, but lasting in a sense, better than

the memory of the great lawyer? In later

generations the fame of such men as George

Wood, Charles O'Conor, William Curtis

Noyes, and Nicholas Hill will surely be of no

less value than that of the men who

wandered from the law into the benighted

regions of politics.

Van Buren was the son of a farmer of

moderate means, and he had neither the

benefits nor the disadvantages of a college

education. When at fourteen he left the

Kinderhook Academy, he began the study

of the law with Francis Silvester, who is

almost invariably styled in sketches of

Van Buren, as "a respectable lawyer of
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Kinderhook," and he was for one year a

student in the New York office of William

P. Van Ness, afterwards United States

District Judge. Van Ness was only four

years the senior of his student and, accord

ing to Hammond, the historian of early

New York politics, he was "one of the most

shrewd and sagacious men that the State of

New York ever produced." I am not pre

pared to say that every lawyer should have

a college training, but the conditions to-day

are not the same as those of 1802. Colleges

then were materially different from the

colleges and universities of to-day. I doubt

if Van Buren would have been any more or

less successful if he had been a college man.

As to a clerkship in an office in New York

City, I am convinced that it helped him.

We city men recognize the fact that the

country lawyer is usually better founded in

the principles than the busy men of the

metropolis who are compelled to concern

themselves more about the doing of a thing

than about the technicalities of the per

formance. The magnates of finance in New

York City care very little about the niceties

of the law ; they want to achieve results. In

1802 there was not so much difference be

tween the legal business of the city and

that of the country; but yet I think the

year's work in New York was of advantage

to Van Buren, although he says himself

that Van Ness did not have much business.

He was licensed as an attorney in No

vember, 1803, and opened an office in his

native village in association with his half-

brother, James I. Van Alen. At the next

term of the county courts he was admitted

as attorney and counsellor, and in February

1807, he reached the ultimate stage of

professional standing, the office of Coun

sellor in the Supreme Court. In those days

they were fond of fine distinctions in the

grades of lawyers; they had not learned

that the lawyer finds his level by the force

of his intellect rather than by the title which

he bears. In 1808 he was appointed Surro

gate of Columbia County and served until

1813. In 1809 he removed to Hudson and

became a partner of Cornelius Miller, the

father of Judge Theodore Miller whom most

of us remember as a Judge of the Court of

Appeals. It is perhaps almost undignified

to refer to the fact that Van Buren and

Miller did what is called a "paying business."

It is very pleasant to think of our profession

only in its loftier aspects, but we cannot

deny that there is a financial element about

it which is not devoid of serious interest.

The question of pay cannot be overlooked;

and it is no mean test of the ability of the

men who try and argue causes, this test of

the sums which clients are willing to pay

for their services. At the age of forty-six

he was compelled by the exigencies of public

life to relinquish private practice. He had

amassed what was at that time a com

fortable fortune, acquired by faithful and

distinguished professional labor.

In the autobiography, he sums up his

legal life thus: "For my business I was to a

marked extent indebted to the public at

large, having received but little from the

mercantile interest or from corporations, and

none from the great landed aristocracies of

the country. It was notwithstanding fully

equal to my desires and far beyond my most

sanguine expectations. I was not worth a

shilling when I commenced my professional

career. I have never since owed a debt that

I could not pay on demand nor known what

it is to be without money, and I retired from

the practice of my profession with means

adequate to my own support and to leave to

my children not large estates but as much

as I think it for their advantage to receive."

The bar of Columbia County has always

been conspicuous for ability, but it was un

usually brilliant in the early days of the

nineteenth century. Jacob Rutsen Van

Rensselaer, Ambrose Spencer, Thomas P.

Grosvenor, William W. Van Ness,—who

must not be confounded with Van Buren's

preceptor—and Elisha Williams made it

famous all over the State, and indeed among

lawyers all over the country. Those who
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have a liking for the stories of the lives of

lawyers will find its history well told in the

privately printed book of Peyton L. Miller,—

the grandson of Van Buren's partner,

Cornelius Miller,—entitled "A Group of

Great Lawyers of Columbia County, New

York," printed in the neat and attractive

style of the De Vinne Press. There you

Buren was employed in the trial of almost

every important cause that was tried in

Columbia County until he removed to

Albany, and generally opposed to Williams.

Van Buren was a plebeian, a Democrat;

Williams, an aristocrat and a Federalist.

He was a worthy foe. The best comparison

of the two men was drawn by Benjamin
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may read of Van Buren, of Tilden, of the

Livingstons, of the Spencers; of the mul

titudinous Van Nesses and Vanderpoels;

and of the mighty Williams. The tradition

of Williams still survives. Raymond, the

biographer, who wrote more than fifty years

ago, says that after Van Ness was made a

Judge of the Supreme Court in 1807, Van

Franklin Butler, the partner of Van Buren

from his admission to the bar until 1828 and

a student in the office of Van Buren &

Miller, a member of the cabinet of Jackson

and of Van Buren, and Van Buren's most

intimate friend. "Never," said Butler,

"were two men more dissimilar. Both were

eloquent, but the eloquence of Williams was
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declamatory and exciting; that of Van Buren

insinuating and delightful. Williams had

the livelier imagination; Van Buren the

sounder judgment. The former presented

the strong points of his case in bolder relief,

invested them in a more brilliant coloring,

indulged a more unlicensed and magnificent

it to his purpose, and in working into the

judgments of his hearers the conclusions of

his own perspicuous and persuasive reason

ing." There is an ancient story which ex

presses the truth more concisely than the

stately, old-fashioned phrases of the great

Reviser. Williams is reported as saying
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invective, and gave more life and variety

to his arguments by his peculiar wit and

inimitable humor; but Van Buren was his

superior in analyzing, arranging and com

bining the insulated materials, in comparing

and weighing testimony, in unravelling the

web of intricate affairs, in eviscerating truth

from the mass of diversified and conflicting

evidence, in softening the heart and molding

tersely of his rival: "I get all the verdicts

and you get all the judgments."

Van Buren himself says of Williams: "I

invariably encountered him with more

apprehension at the circuits than any of

the great men I have named, and I am sure

I speak but the opinion of his professional

contemporaries when I say that he was the

greatest nisi prius lawyer of the New York
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bar. * * * It seemed scarcely possible

to excel his skill in the examination of

witnesses or of his addresses to the jury, but

with these his ambition seemed satisfied;

for arguments at the Term he was seldom

well prepared and far less successful."

Do you ever take down from the shelves

the dingy volumes of Johnson or of Cowen,

whose wretched law-calf binding comes off

on your hands and your coat, and skim

through the contents for the mere pleasure

of it? It is like the study of the mastodon

by the palaeontologist. If a man cites

Johnson or Cowen now-a-days, his adversary

is adamant and the judges talk among them

selves about something contemporaneous.

You might as well quote the Year Books, or

refer to East or Hobart or Plowden. But

there is in all the old reports abundant mate

rial for delightful study. It may be that they

are not what might be styled "light litera

ture," but they are infinitely moresuggestive,

more stimulating to the imagination, and

indeed more instructive than the one hun

dred and odd volumes of New York Reports,

or the latest volume of the Federal Reporter.

You cannot fail to discover that there were

giants in those days—giants at the bar and

on the bench—and you may measure their

stature. In those historic days, briefs were

not prepared by clerks or opinions dictated

to stenographers; counsel were not held

down to hours or minutes; judges did not

move uneasily in their seats and throw aside

the records as a signal for the termination

of an argument too prolix. The highest

energies of the courts were not devoted to

the question whether or not the cause was

technically before them, and matters of

large importance were accorded the full

measure of consideration, as when the

Court of Appeals gave an entire term to the

case of Curtis v. Leavitt which involved

$1,500,000 and devoted two-hundred and

ninety-seven pages of the isth N. Y. to the

statement and the opinions. I do not mean

to be understood as presuming to utter a

word of criticism upon our courts of to-day

or upon counsel of the present. The whole

country and its business have grown so

enormously that speed has come to be a

necessity. The volume of litigation, the

magnitude of amounts, has continually in

creased, but the day is still but twenty-four

hours long and it cannot be made longer

by legislatures or even by Congress, not

withstanding the Interstate Commerce clause

of the Federal Constitution. If the stately

and solemn lawyers or the grave and delib

erate judges of the olden time could be

brought in contact with the conditions of

the present, they would gasp with breathless

amazement, fly to their libraries, and perish

from intellectual apoplexy. In those times

the courts were almost as full of ejectment

suits as they now are of suits to recover

damages for personal injuries, those ob-

structers of the calendars and encouragers

of fraud, perjury, champerty, and main

tenance. The progress of the ages seems

to make the world wither and the individual

more and more, so that disputes about land

have practically disappeared, and questions

about personal injuries appear to have

supplanted them, not to the benefit of the

bar. We have become divided between

real lawyers and ambulance lawyers. It is

difficult to imagine Hoffman, Radcliff, Van

Vechten.Van Buren, Livingston, Cady and

Jordan contending over problems of con

tributory negligence and the vagaries of

guards and motor-men.

An examination of the books reveals that

at twenty-six, Van Buren was already argu

ing cases in the Supreme Court and was either

with the famous Williams or against him.

Evidently he had made his mark, and

friends and neighbors, whose judgment is

usually sound, estimated him at his true

worth.

He asserts that he was extremely un

willing to accept political office, but circum

stances compelled him to become a candi

date. In November, 1812, he took his seat

as Senator from the Middle District and
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thus became a member of the Court for

the Correction of Errors' and Trial of Im

peachments, that odd tribunal composed of

the Chancellor, the Judges of the Supreme

Court, the Lieutenant-Governor, and the

thirty-two Senators, of which might be said

what has been said of the Court of Errors

and Appeals of New Jersey, that it was too

large for a court and too small for a town-

meeting. In the reports appear some in

teresting opinions by him, interesting fre

quently as indicating the grim delight he

had in punishing that luminary of the law,

the Federalist, Kent.

We look at these old opinions and the

abstracts of the arguments of counsel, and

we are apt to think that in those ancient

times lawyers were far more learned and

courts far more astute than they are in this

twentieth century. It may be so far as

the lawyers are concerned, but we must not

forget that men used to lead what is now

called "a simple life" and that the complex

ities of this generation were wholly unknown

in those halcyon days. The manifold com

plications of this generation would have

bewildered the lawyers of the olden times.

The subtle questions which agitated our

courts a century ago have long since been

relegated to obscurity. Our courts must

needs deal with modern problems, and they

endeavor to decide them according to their

view of what is right—often, however, if I

may be permitted to express an humble

opinion, giving their judgment in favor of

what they happen to think is right in the

particular case before them, rather than

with regard to rule and precedent.

In February, 1815, Van Buren was chosen

the successor of the distinguished Abraham

Van Vechten as Attorney-General—an office

which was considered to be of such eminence

and importance that only lawyers of the

greatest reputation were selected to fill it.

While a Senator of the United States, he

had a narrow escape from occupying a seat

on the bench of the United States Supreme

Court.

In dealing with Van Buren as a lawyer,

it is not easy to refrain from quoting the

words of Mr. Shepard. "Van Buren'swork

as a lawyer," he says, "brought him some

thing besides wealth and the education and

refinement of books, and something which

neither Erskine nor Webster gained. The

profession afforded him an admirable dis

cipline in the conduct of affairs; and affairs,

in law as out of it, are largely decided by

human nature and its varying peculiarities.

The preparation of details; the keen and

far-sighted arrangement of the best, because

the most practicable plan; the refusal to

fire off ammunition for the popular applause

to be roused by its noise and flame; the

clear, steady bearing in mind of the end to

be accomplished, rather than the prolonged

enjoyment or systematic working out of in

termediate processes beyond a utilitarian

necessity—all these elements Van Buren

mastered in a signal degree, and made in

valuable in legal practice." It is said of

him that he was not an orator, but he per

suaded men. They thought much more

then of what may be called "fine speaking"

than we do, and Van Buren was not of the

order of speakers who arouse the tears and

applause of jurymen and spectators; but

he was effective and he had the art which

made the British juryman disparage Scarlett

in comparison with Brougham. We have

only tradition to tell us of his exploits in

the trial courts, for none of his addresses to

juries were ever reported.

It was said of him that whether before a

jury or the court in bane he particularly

excelled in the opening of his subject. The

facts out of which the questions for discus

sion arose and the mode in which he in

tended to treat them were always stated

with great clearness and address. Un

doubtedly this careful lucidity of statement

was a great factor in his power. We all

know that the statement of facts is usually

the most important part of any argument

and that causes are won oftener on the

"statement" than on the marshalling of
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authorities, mainly perhaps because the

judges generally know more law than we

do but not so much about the facts of our

case. William Allen Butler always preferred

to argue for the appellant because it gave

him the first chance at the facts, always an

advantage as he learned from his distin

guished father who was so unfortunate as

to bear the same name as a certain Massa

chusetts general. If we may judge by his

political writings, Van Buren was elaborate

and copious. I have read the autobi

ography, and it is a monument of diffuseness.

He could speak well without much previous

study, but he was exceedingly laborious

and industrious, mindful of the value of

careful preparation. In the "Life and

Letters" of Mr. Charles Butler, who was a

clerk in the office of Van Buren and

Butler, it is recorded that on the first

morning of his clerkship "being minded to

despatch work he rose at half-past four and

at five in came Mr. Van Buren himself,

ready for the business of the day." In a

letter written at the time, Mr. Butler says:

"I rise early, and what is more provoking

Mr. Van Buren some mornings back has

risen at half-past four. I rise at five and

find him up. This morning he rode five or

seven miles before seven o'clock. I can't

imagine what possesses him.1' He owned

what in those days was an excellent library,

and he used it systematically. He seems

according to those who knew him well, to

have been fluent and facile; felicitous in

expounding the intricacies of fact and law;

mild, insinuating, never declamatory ;'going

to the pith of the subject without the arts

of rhetoric.

Many are the tales which are told of his

imperturbable demeanor, his adroitness of

speech, and his amusing non-committalism.

In all this we may discern only the habitual

caution of the experienced lawyer, sensible

of the danger which lurks in loose and

unreflecting assertion. He was always angry

at the accusation of non-committalisra,

calling it contemptuously a "party catch

word."

The absorbing work of the politician took

Van Buren from the bar all too soon. After

1828, he belonged to the nation. As

Holland says, "for some years preceding

his final withdrawal from the bar, his prac

tice, it is believed, was unsurpassed in its

extent and responsibility by that of any

lawyer in his native State and perhaps in

the United States." I am loath to leave

him—a notable character, unjustly decried

by ill-informed or partisan historians. There

is no doubt that he deliberately sacrificed

his chances for the Presidential nomination

in 1844 by his letter against the annexation

of Texas, "one of the finest and bravest

pieces of political courage" as Shepard well

says, and one which "deserves from Amer

icans a long admiration." He was never

non-committal about the essentials.

In the early days of the rebellion, he was

patriotic and staunchly devoted to the

cause of the Union, although sometimes

unjustly accused of sympathy with secession.

When his will was opened they found that

it began in these words: "I, Martin Van

Buren, of the Town of Kinderhook, County

of Columbia, and State of New York, here

tofore Governor of the State and more re

cently President of the United States, but

for the last and happiest years of my life

a farmer in my native town, do make and

declare the following to be my last will

and testament." And so, at the end, after

an active career of sixty years, during which

he had attained the highest rank in his pro

fession and the most exalted office in the

nation, he gave his testimony to the empti

ness of honors and the worthlessness of

political rewards, and "his dust returned

to the earth as it was, his spirit to the God

who gave it."

NEW YORK, N. Y., Jan., 1903.
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RESORT TO THE JUDICIARY TO PRESERVE THE PURITY

OF ELECTIONS

A RECENT COLORADO CASE REVIEWED

BY WILLIAM E. HUITON

THOSE who view either with equanimity

or misgiving the tendency of the

times to enlarge the use of the writ of injunc

tion and to extend it to new purposes will

find food for reflection in the case of the

People of the State of Colorado, ex. rel.,

Attorney General v. Tool et al. recently

before the supreme court of that state. The

case is of interest for two reasons, first, as

showing the extraordinarily broad powers

vested in the supreme court under the pre

vailing construction of the state constitution,

and secondly, as showing the extent to

which reliance is placed upon the judiciary

to protect even political rights and liberties

against designing or corrupt officials.

We are accustomed to the exercise by the

courts of a controlling power over executive

and administrative officers while in the

performance of certain functions of a non-

discretionary character. This power how

ever has been marked by certain well under

stood and well defined limits. Mandamus

is the process by which it is ordinarily

exercised, and in a general way the cases in

which that remedy may be invoked indicate

the main limitations upon the jurisdiction

of the courts over executive or administra

tive action. These cases disclose inter alia

three notable limitations upon the issuance

of this writ. It will not issue in anticipa

tion merely of a wrongful action, nor to

control discretion, nor to compel action

contrary to law. The first is a leading

feature of the jurisdiction of the writ al

though not universally regarded. Until an

official has either failed to act when by law

required to do so or has acted in a wrongful

manner the general rule is a court will not

presume to direct him. The court will not

anticipate that a public official will do other

than his lawful duty. It presumes that he

will be faithful to his trust. Such has been

a hitherto generally understood boundary

line between judicial and executive authority.

Of late however in some states there is a

marked tendency to use the writ of injunc

tion to restrain and prevent anticipated

breaches of public duty. A striking illustra

tion of this tendency is to be found in the

case which forms the subject of this article.

It is worthy of a full and careful statement.1

The State of Colorado, in its sovereign

prerogative capacity, on the relation of its

attorney -general, filed its original bill in

the supreme court of the state, invoking the

original prerogative jurisdiction of that

court, as conferred by the terms of the state

constitution, for the purpose of securing an

injunction against the various local election

officials of the City and County of Denver,

its police officials and divers other lo

cal officials and persons to prevent certain

wrongful and illegal acts threatened and

anticipated to be committed at the general

election to be held on November 8, 1904,

and for certain other relief. The general

scope and purpose of the bill was to secure

a judicial enforcement of the various statutes

of the state relative to the holding of elec

tions, the counting of votes, certifying of

returns and the canvassing thereof. Various

national, state and local officers were to be

voted for at said election.

The theory upon which the bill was framed

was that a systematic and widespread con

spiracy existed among practically all of the

local officers, including the police, sheriff,

prosecuting attorney and those specially

charged with the administration of the

' The statement is drawn from a brief of the

Attorney-General.
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election laws, to procure the commission

of divers and sundry illegal and fraudulent

practices, to pollute the purity of the ballot

box and thereby frustrate the will of the

lawful voters of the City and County of

Denver and in turn frustrate the will of the

people of the State of Colorado. The bill

disclosed a history of gross, outrageous

frauds and illegal practices in Denver elec

tions for a number of years resulting in the

practical disfranchisement of the lawful

voters, and that the officials who were then

and who would be in charge of the election

machinery on November 8 represented the

same political party and were in fact sub

stantially the same individual officials who

had connived at, procured, aided and abetted

in the perpetration of the frauds and illegal

practices at prior elections. The bill further

alleged that the election officials had know

ingly and fraudulently caused the registra

tion books and lists to be padded with

fictitious names to the number of at least

10,000 with the object of causing lawless

and vicious persons to vote under such

fictitious registrations by repeating, person

ating and the like.

The gravamen of the bill, in short, was

that unless the injunctive relief prayed for

-was granted, the state would be powerless

to prevent the violation of its own election

laws, or thereafter succeed in punishing the

violators of such laws through the ordinary

criminal processes of the state, because of

the existence of such widespread local

official conspiracy, not only to frustrate the

will of the lawful voters, but, in addition,

to shield from conviction or punishment the

individuals and instrumentalities employed

to debauch the ballot box, thereby inflicting

irreparable wrong and injury to the state

in its sovereign capacity and as the protector

of the liberties of its citizens.

On the sth of November the court ordered

that the relief be granted as prayed. Ac

cordingly a "Writ of Injunction and Order

for Additional Relief" issued, the injunction

being directed against the precinct judges

and clerks of election, the sheriff, the fire

and police board, the local canvassing board

and others, in substance as follows: it en

joined any interference with or prevention

of a free, fair, open and lawful election; it

enjoined the exclusion from the polling

places of the judge of election appointed by

the minority republican member of the elec

tion commission; it commanded the sheriff

and fire and police board to issue strict and

imperative orders to all deputies and mem

bers of the police force to protect the re

publican judges, clerks, watchers and chal

lengers of election in the discharge of their

duties, and to be prompt and diligent to

prevent as far as possible any act of force,

fraud or artifice designed to interfere with

the exercise of the duties of said officers, and

to assist them to serve freely and unob-

structedly until their duties were completed;

it commanded the subordinate members of

the police force individually to carry out

the terms of the order, any other instruc

tions or directions, official or unofficial, not

withstanding; it enjoined the judges of

election from so arranging the polling places

as to prevent the watchers and challengers

from getting a full and unobstructed view of

every act performed by the judges of election

from the opening of the polls until the last

official act was performed, and from causing

or permitting to be removed from the polling

places, any ballot boxes, official records,

minutes or memorandums so that they might

not at every instant of time be in the un

obstructed view of the watchers and chal

lengers of the republican party; it ordered

that to the end that the court might more

fully guard the purity of the election, the

court would appoint two persons for each

precinct to be suggested to the court by the

petitioners, and approved by the court, said

persons to be known as "supreme court

watchers," who should have power to be

and remain at all times during the election

at the polling place, inside or outside the

guard rail, to witness all proceedings until

the sealing of the ballot boxes, and to
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examine the poll books, tally lists and

registration books, and in case of challenge

to compare the description of the proposed

voter with that given in the registration

books, in such manner however as not to

interfere with the fair, honest discharge of

the duties of the election judges and clerks ; it

commanded the election judges to follow

strictly the law in regard to the appointment

of clerks of election, and that in compliance

with the law they appoint one clerk of

opposite political faith from that held by

the other clerk, and "in order to more

effectually carry into effect this order the

said judges are required to appoint, as one

election clerk, the person designated" by

the republican election judge. The "supreme

court watchers" were duly appointed and

performed their duties.

Attention should be called to the two-fold

nature of this injunction. In the main it

commands the performance in a general

way and specifically of duties devolving upon

the several defendants by the election laws.

In two interesting respects however the order

goes further. In the first place no provision

is made in the election laws nor in any other

legislative enactment for the appointment

by the court of watchers of election or for

their presence in the polling place. On the

contrary the law specifically provides that

"no person other than the election officers

and the watchers provided by law, and those

admitted for the purpose of voting, as here

inafter provided, shall be permitted within

such guard rail, except by authority of the

judges of election, and then only when

necessary to keep order and enforce the

law." * In the second place the election

laws invest the judges of election with the

power to appoint the clerks,2 whereas the

court required the judges to appoint as one

clerk a person selected by one of the judges.

In these two respects last mentioned the

order is significant when we come to consider

1 MUls Ann. Stat. of Colorado, Vol. 3. sec.

1625 x.

* Mills Ann. Stat. of Colorado, sec. 1598.

later on the nature of the power assumed

by the court.

On issuing the above injunction the court

announced that it expressly reserved full

jurisdiction of the cause to the end that it

might make and enforce all other and fur

ther orders to secure a full, fair and free

election, for the safe preservation of the

election records, together with the power to

summarily punish any persons violating the

court's injunction and order and to make

other orders in the premises.

The election was held and notwithstand

ing the injunction great frauds were com

mitted as in previous elections. After the

election the court in the exercise of its re

served jurisdiction tried numerous election

judges, clerks and policemen for contempt

of its orders and punished them. The con

tempt established against such persons com

monly consisted in knowingly aiding and

abetting fraudulent voting, the substitution

of fraudulent votes for valid ones, in inter

ference with supreme court watchers or the

exclusion of the clerk designated by the

republican minority judge of election. A

great portion of the court's time for nearly

two months after election was devoted to

the hearing of evidence in the trial of these

contempt cases. The court further exer

cised its reserved jurisdiction by way of

direction and control of the election com

mission or canvassing board during the

counting, abstracting and certifying of the

election returns. It appointed its own

watchers to keep watch over the election

records and returns and to be present while

the canvassing of the same proceeded; it

commanded that the returns be not un

sealed until opened for the canvas ; it ordered

the commission to make the canvas publicly,

and to give prior notification to the demo

cratic and republican parties, and to permit

at least two representatives of each party

to be present to watch the canvas; where

discrepancies occurred in the returns it

directed the commission as to how it should

proceed ; it enjoined the commission from
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certifying any returns or issuing any cer

tificates of election until ordered to do so

by the court; it prescribed the form which

its certificates should take and finally it

commanded the commission to exclude from

the abstract of the votes the returns from

ten precincts, on the ground that it appeared

from the evidence adduced before the court

in the trial of persons charged with con

tempt that the returns from those precincts

were so tainted with fraud that it was im

possible therefrom to determine the number

of legal votes actually cast for any person.1

Let us now consider the source of the

jurisdiction of the court to issue this extra

ordinary writ under the circumstances de

scribed. The authority of the court is found

if at all in Article VI., sec. 3 of the state

constitution as follows: "It (the supreme

court) shall have power to issue writs of

habeas corpus, mandamus, quo -warranto,

certiorari, injunction, and other original and

remedial writs, with authority to hear and

determine the same." The incongruity of

the association of the writ of injunction

with the other writs named in this section;

the mingling without distinction of common

law and equity processes, of prerogative

writs and an ordinary judicial writ in the

same clause, and the impossible charac

terization of the writ of injunction as an

"original and remedial writ" early received

attention. It would be an interesting study

to trace the origin and history of this section

and similar clauses in the constitutions of

other states. The section is not first found

in the constitution of Colorado. A sub

stantially identical provision is embodied

in the constitution of Wisconsin and has

1 A direct effect of the exclusion of these ten

precincts was to change the balance of power in

the state senate from the democratic to the repub

lican party, and thereby insure the confirmation

of the nominations of two republican supreme

court judges, to gain -whose confirmation there

was much party solicitude. It had a significant

influence also in determining the relative political

strength of the two leading candidates now en

gaged in a contest for the office of governor before

the joint assembly.

been construed in a number of decisions by

the supreme court of that state. The first

case, however, in which the jurisdiction of

the court to issue the writ of injunction upon

original application was fully considered in

that of Attorney-General v. Railroad Com

panies.1 In a very able opinion Chief

Justice Ryan there points out the peculiar

association of writs of a different nature and

the difficulties of construction, and enters

into an exhaustive treatment of the nature

and limits of the original jurisdiction con

ferred. The conclusion is reached that the

constitution puts the writ of injunction to

prerogative uses, and uses kindred to the

uses of the other writs associated with it, and

it thereby becomes a quasi prerogative writ.

Those prerogative uses are such as apper

tain to and are peculiarly appropriate to

the state as a sovereign power. Chief

Justice Ryan thus explains the original

jurisdiction of the court:

"It is therefore plain that the original

jurisdiction of this court is both legal

and equitable, within certain limits;

legal for the use of the common law

writs; equitable for the use of the

chancery writ. The use of the former

must be according to the course of the

common law courts. The use of the

latter must be according to the course

of courts of equity; in each case, subject

to statutory modifications of the prac

tice, which do not impair the jurisdiction

granted.

Here are three jurisdictions but one policy;

to make this court indeed a supreme

judicial tribunal over the whole state;

a court of last resort in all judicial

questions under the constitution and

laws of the state; a court of first resort

in all judicial questions affecting the

sovereignty of the state, its franchises

or prerogatives, or the liberties of its

people.

Here are several writs of defined and certain

1 35 Wise. 425 (1874)-
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application classed with one of vague

import. We are to be guided in the

application of the uncertain, by its

certain associates. The joinder of the

doubtful writ with the defined writs

operates to interpret and restrict its

use, so as to be accepted in the sense

of its associates ; so that it and they may

harmonize in their use for the common

purpose for which it is manifest that

they were all given. And thus for this

use and for this purpose, the constitu

tion puts the writ of injunction to

prerogative uses and makes it a quasi

prerogative writ.

The writs are given to the circuit courts

as an appurtenance to their general

jurisdiction; to this court, for jurisdic

tion. Those courts take the writs with

unlimited original jurisdiction of them,

because they have otherwise general

original jurisdiction. Other original

jurisdiction is prohibited to this court,

and the jurisdiction given by the writs

is essentially a limited one. Those

courts take the prerogative writs as part

of their general jurisdiction, with power

to put them to all proper uses. This

court takes the prerogative writs for

prerogative jurisdiction, with power to

put them only to prerogative uses

proper."

This view of the original jurisdiction of

the court was subsequently approved in the

Colorado case of Wheeler v. Irrigation Co.1

That court said that "original jurisdiction

of the writs mentioned except in cases

presenting some special or peculiar exigency,

should not be here assumed, save where the

interest of the state at large is directly in

volved; where its sovereignty is violated, or

the liberty of its citizens menaced; where

the usurpation or the illegal use of its

prerogatives or franchises is the principal and

not a collateral question." The court also

о Colo. 248.

suggests that in a proper case ' ' a citizen in

terested could probably institute the pro

ceeding in the name of the people without

consulting with the attorney-general."

Without entering in detail into the facts

and issues in the different cases where the

courts of Wisconsin and Colorado assumed

or refused to assume original jurisdiction, it

is to be observed that the discussion in the

various cases as to the nature of the original

jurisdiction bestowed by the constitution

turns upon the question what matters may

come before the court as a court of first

resort as distinguished from those matters

which may come before it as a court of last

resort or as an appellate tribunal. As was

said in Attorney-General v. Railroad Com

panies this section of the constitution had

the effect of making the supreme court a

court of first resort with reference to a certain

class of judicial questions, to-wit, judicial

questions affecting the sovereignty of the

state or the liberties of its people. It does

not appear to have been conceived that the

grant of certain original jurisdiction had

the effect of making any matter judicially

cognizable which otherwise would not have

been, in other words, of enlarging the field

of judicial power or the function of the

judiciary as one of the three great depart

ments of government. Thus in Attorney

General v. Railroad Companies the court

having decided that the case was one for the

exercise of original jurisdiction then proceeds

to inquire whether it was one for equitable

cognizance. It was assumed that even the

supreme court had no jurisdiction unless the

case was one within the established bounds of

equity jurisdiction. The question being in

that case, whether equity had jurisdiction

to enjoin the usurpation, excess or abuse of

a corporate franchise, it was held that it

had.

But the case which was particularly urged

upon the supreme court of Colorado as

supporting its jurisdiction to issue the in

junction which it did issue was that of

State ex rel. Attorney-General v. Cunning
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ham, Secretary of State.1 In that case the

supreme court of Wisconsin in the exercise

of its original jurisdiction, issued an injunc

tion restraining the secretary of state from

carrying into execution an act commonly

known as the "Apportionment Act," on the

ground that it was unconstitutional, and

more particularly that he refrain from giving

the notices of the election of members of

the senate and assembly as apportioned and .

districted by said act. The main contention

made before the court was that the legislative

apportionment of the state into districts was

not a matter of cognizance in a court at all,

but was political or legislative in its character

in the sense of being non-judicial. The

court however held that in a case where the

question arose merely as an incident to the

court's jurisdiction over the conduct of a

purely non-political ministerial officer acting

without discretion, it was its duty to pass on

the constitutionality of the statute. It is

unnecessary here to consider the soundness of

this view. The court also carefully con

sidered whether the issues before it involved

the sovereignty of the state or the liberties

of the people, and because it found that

they were involved it took original jurisdic

tion. On a proper reading of the opinions

in the Cunningham case, it is not to be in

ferred that the court took the view that its

judicial power attached to the case because

the liberties of the people were involved,

thus treating the "liberties of the people"

in and of themselves as an independent and

distinct subject-matter of jurisdiction.

Rather the implication of the liberties of

the people was treated merely as a criterion

of original jurisdiction as distinguished from

appellate jurisdiction. The late Wisconsin

case of State ex rel. Cook v. Houser 2 shows

in very clear language that no such inference

as above suggested can be made as to the

position of that court.

But the Cunningham case was in effect

urged before the supreme court of Colorado

1 51 N. W. Rep. 724; 81 Wise. 440.

1 ioo N. W. Rep. 964.

as a case in which the Wisconsin court

founded its power to take jurisdiction as a

court, and indeed as a court of first resort,

upon the fact that the essential subject

matter involved was the "liberties of the

people." Thus it was maintained with

great boldness that jurisdiction over all

questions whatsoever involving the liberties

of the people is embraced in this substantive

grant of power to the supreme court by

the constitution. These original prerogative

powers it was said are sui generis and cannot

be exercised by any other tribunal in the

state. The rules which affect the exercise

of equity jurisdiction were said to have no

application when this power is invoked.

In this country where the functions of

government are separated to a great extent

by constitutional requirement, and legis

lative, executive and judicial powers are

distributed amongst distinct departments, a

more revolutionary principle of law it would

seem can hardly be imagined. So extra

ordinary is this claim of power for the court

that it is not to be wondered at when in

addition it is said that this original jurisdic

tion which we have been considering is con

current with that of the legislature. And

so when it was pointed out that the constitu

tion provides that "the general assembly

shall pass laws to secure the purity of elec

tions, and guard against abuses of the elec

tive franchise" l and it was claimed that

the legislature has exclusive jurisdiction over

the matters therein enjoined to be done as

to when and how they shall be done it was

answered: "The direction to the legislature

to pass laws for securing the purity of the

ballot was not designed to deprive the state

supreme court of any jurisdiction conferred

upon it by other portions of the fundamental

law. The enforcement of statutes in the

premises would be merely cumulative to the

general supervising power and original juris

diction with which the court is clothed. It

is also worthy of notice that the legislature of

1 Const. Art. VII, sec. n.
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Colorado has never attempted to declare

that the statutes framed to secure honest

elections should be deemed exclusive, and

that courts should not exercise jurisdiction

in that behalf, except as authorized by the

legislature. Conceding arguendo that such

a prohibitory statute would be valid if

enacted, its non-existence is a controlling

factor in favor of the jurisdiction here

assailed." ' These high prerogative powers

with which the supreme court is clothed are

it is said the same prerogative powers which

belonged to the King of England before the

separate existence of the Court of King's

Bench or Chancery and at the time of the Aula

Regia where in theory the king always pre

sided as the fountain of justice, and ex

pounded and enforced the law. Under that

theory to the court "belongs authority not

only to correct errors in judicial proceedings,

but other errors and misdemeanors extra

judicial tending to the breach of peace or

oppression of the subjects, or to the raising

of faction, controversy, debate, or to any

manner of misgovernment, so that no wrong

or injury, either public or private, can be

done, but it shall be (here) reformed or

punished by due course of law." 2 Need

less to say the Aula Regia was before the

days of Montesquieu.

So much for the powers claimed for the

supreme court of Colorado. The court has

not yet handed down an opinion and hence

we' do not know to what extent, if at all,

the court will accept the views which were

presented to it as to its original jurisdiction.

Let us however now consider some aspects

of the circumstances and effects of the

issuance of the writ of injunction and other

orders by the court. We find that under

circumstances where there was no dispute

as to the existence or construction of any

law, and where no wrong had actually been

committed, public executive and administra-

1 Quoted from the brief of the Attorney-Gen

eral.

2 Quoted in the brief of the Attorney -General

from Bagg'scase, n Coke 936.

tive officers were commanded to do their

duty ; that the exercise of their discretion was

in some respects controlled by the orders of

the court; that they were in some instances

compelled to act in violation of the duties im

posed upon them by statutory enactment;

and that they suffered interference and con

trol while in the performance of other duties

devolved upon them by statute. After

acting, while acting and in anticipation of

their acting they were at all times under the

direct supervision of the court. We find

that contrary to generally accepted prin

ciples, the process of the court issued to

prevent crime pure and simple, although no

circumstances involving any of those classes

of rights such as ordinarily call for the inter

position of a court of equity were present.

We find further that the legislature enacted

an elaborate system of laws to protect the

political liberties of the people, and yet the

court assumed to add to such laws or change

or defeat them in the exercise of a con

current power to protect those same liber

ties. It may well be doubted whether a

state can invest such powers in a court in

so broad a field as is covered by matters

touching "the liberties of the people" and

yet retain in its essential substance the

principle of the separation of the powers of

government, for, the protection of "the

liberties of the people," it would seem,

broadly speaking, covers the whole object

and end of a free government. It does not

help matters to say as was said to the court

that there is a resort simply to a "judicial

enforcement " of the laws. Strictly speaking

there can be no such thing as a judicial en

forcement of any law or the judicial protec

tion of constitutional rights and liberties

unless these laws or rights and liberties come

before the court in the form of a judicial

question and arise in a judicial proceeding.

Until they do they are not susceptible of

the exercise of judicial power at all. What

are judicial questions and judicial proceed

ings is often a matter of doubt, but the broad

fundamental demarkations of what con
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stitutes judicial as distinguished from legis

lative and executive questions, proceedings

and powers are pretty well defined and

understood.

Let us consider the situation which was

before the court when its jurisdiction was

invoked. It is difficult to conceive of any

matters of fact, any probable contingencies,

any considerations of policy, any anticipated

dangers to the liberties of the people which

were before the court, which had not also been

before the legislature when it enacted what

appears to be a complete code of laws for the

control of elections and the protection of the

political liberties of the people. It must be

assumed that it did not choose to add more to

what it enacted. Among other things it fixed

certain definite penal sanctions to insure

the enforcement of the laws. The court

by issuing its injunction simply added to

those sanctions. Under the circumstances

was that not a simple piece of judicial

legislation? For note that the penalty im

posed by the statute and by the court for

disobedience of the one and of the other

was imposed for breach of the same duty,

the duty to the state to obey the statute.

Quite different are all those cases where there

is a duty not only to the state but also to a

private party and the court having proper

cognizance of the latter in the performance

of its ordinary judicial function restrains

the commission of what constitutes not only

a private wrong but also a crime. We have

here a clear instance of a court of equity en

joining a crime where none but public and

purely political rights were involved and

where no conceivable grounds of ordinary

equitable jurisdiction existed. The prospect

of a more speedy and certain punishment

had possibly some deterrent effect upon

those who inclined to commit frauds, but

the question naturally comes to mind, why

did not the legislature make some provision

for such more speedy and certain punish

ment if it was its desire that disobedience

of the law should be punished in that

manner? It would seem that the court

might well have acted upon the principles

it laid down for the guidance of inferior

courts in the following language:

"However desirable or convenient it

might be to put a stop to criminal practices

(in this instance gambling) by invoking the

extraordinary writ of injunction, we cannot

permit the constitutional and statutory

rights of individuals to be thus violated. We

cannot allow the writ of injunction to usurp

and take the place of the orderly processes

of the criminal law which the constitution

and the legislature have provided. Such a

course as the district judge adopted, if

approved by us, would make of a single judge

both court and jury in the trial of a criminal

action whose sole object is to punish one for

committing a crime; and if a defendant re

fused to obey his injunctive order, there

could be no redress from a sentence for

contempt imposed for its violation. Such

an unlimited power is too great to confer,

at least it has not yet been intrusted, to any

judge or court by the constitution or laws

of this state." l

Are not these same observations fairly

applicable to two judges who form the

majority of a court even though the court be

the highest judicial tribunal in the state?

The court might also . have said that the

primary function of a court is the exercise

of judgment, that of the executive, action,

and that in cases where the law is clear,

simple and positive, where there is no need

of construction, and no difficulty in the

application of the law to facts, the naked

enforcement of the law becomes purely an

executive function. The truth is that the

court 'by the process of injunction is as help

less as the legislature is helpless to compel

enforcement of the law. The nature of the

case requires reliance, first, upon the in

tegrity and law-abiding inclination of execu

tive and administrative officers; and sec

ondly, upon penal sanctions.

In another aspect, even assuming that

1 People ex rel. L'Abbe v. District Court, 26

Colo. 397.
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the court has the jurisdiction claimed for

it, the issuance of the writ of injunction

under the circumstances might well be con

sidered of doubtful justification. In order

to call for the exercise of the extraordinary

prerogative power of the court not only

must "the liberties of the people" be en

dangered, but the danger must be exigent.1

Let us test the circumstances of the case

by that requirement. The danger if any,

consisted in the possibility of the will of the

people being defeated by the causing of a

candidate or candidates to appear to have

received a plurality of the legal votes who

in fact did not, and thereby to become en

titled under the statutes to a certificate of

election and to hold office until by the

methods provided by the constitution or by

legislative enactment the right to it is dis

proved. But what constitutes the exigency

of such a danger? It is not in the fact that

the law provides no remedy except by appeal

to this extraordinary prerogative jurisdic

tion of the supreme court. The law does

provide a remedy by contest or by quo

warranto proceedings. Neither does the

exigency consist in the number of threatened

illegal votes. 10,000 fraudulent votes will

not create an imminent danger to the public

liberties unless they change a minority into

an apparent majority vote. On the other

hand 100 or 10 or conceivably even one

fraudulent vote may have that result. Fur

thermore the court cannot anticipate the

political judgment of the people. It cannot

anticipate whether the popular vote will

be evenly divided among candidates for the

same office or widely divergent in its dis

tribution. The constitution of Colorado

anticipates and provides for the possibility

of a tie vote for governor and other officers.

Therefore how can the supreme court

predicate in advance that there is not an

exigency, and therefore refuse to issue its

injunction when called upon to do so and

1 Wheeler v. Irrigation Co., 9 Colo. 248; Att'y

Gen'l vs. R.R., 35 Wise. 425.

when in any part of the state there is any

threatened fraud whatsoever?

In the recent Wisconsin case of State v .

Houser * it is said :

"It is not sufficient, however, that the

question be publici juris, that it affect the

liberties of the people, and that it be of

sufficient public importance to move this

court to exercise its original jurisdiction,

but it must also appear that there is no

other efficient and adequate remedy in

order to call for the interposition of the

equitable powers of the court. In this

respect the same rule applies to this court

as to trial courts. It is now to be considered

whether the legislature has afforded another

remedy."

The Colorado legislature has provided a

detailed and complete plan for the trial of

contests over the right to office. Notwith

standing this remedy afforded by the

statutes, the court, having discovered, upon

a partial and indeterminate investigation as

an incident to its hearings upon contempt

proceedings to which the candidates were

not parties, that the election returns from

certain precincts were tainted with fraud,

ordered the canvassing officers to exclude

such returns from its count and treat them

as naught, and that certificates be issued to

candidates having the highest number of

votes after their exclusion. Observe that

the entire returns from these precincts were

ordered to be excluded from the count. No

attempt was made to ascertain and separate

or otherwise determine the number of legal

votes. The court had previously declared

the law to be that the canvassing officers had

no discretion "to go behind the returns, to

reject votes, or otherwise inquire into the

validity or conduct of the election." 2 In

consequence of the court's order certificates

of election were issued to certain candidates

who would not, except for the exclusion of

such returns, have received certificates. In

defense of this action it was said that it

TOO N. W. Rep. 964.

1 Kindel v. Le Bert, 23 Colo. 398.
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would not affect the rights of the candidates,

which could still be determined by subse

quent contest or other proceeding before the

proper tribunal ; that it had the effect merely

of changing a rule of evidence; that is, it

imposed the burden of instituting a proceed

ing to try the right to the office on one

candidate instead of another. It merely

determined which candidate had a prima

facie right to the office. In other words the

court did not pretend to say that the party

to whom it caused a certificate of election

to be issued had a good right or title to the

office. Confessedly upon a contest before

the legislature or other tribunal it might

develop that the certificate of election had

been issued in compliance with the mandate

of the court to a candidate who failed to

receive a plurality of the legal votes. It will

be remembered that the purpose for which

the court exercised its extraordinary juris

diction in issuing its injunction before the

election was to prevent if possible a defeat

of the will of the people by fraud and vio

lence intended to result in certain candidates

appearing to receive a plurality of the votes

and thereby becoming entitled to certificates

of election when in truth they received less

than a plurality. How is this peril removed

when the court itself without any complete

or final judicial inquiry arbitrarily causes

not only the fraudulent but also the legal

votes of whole precincts to be disregarded

and certificates of election to be issued to

persons other than those who would, but

for the court's interference, receive them

in due course of law, and whose right or

title to the certificates or to the office the

court does not have the power nor does it

even pretend to prejudge? When such

inherently arbitrary action by the court

results in changing or determining the polit

ical complexion of a legislative body, of

the court itself and of a governor, how long

will the court be permitted to remain outside

of the arena of politics ? If we must choose

in this matter between the peril of fraud

at the polls and the peril of such exercise of

power by the court, surely few will hesitate

to choose the former.

.The action of the supreme court of Colo

rado relating to the late election is, as the

writer believes, one illustration among many

to be found in the reports showing how

desirable it is that there should prevail a

more distinct and historically correct con

ception of the function of the judiciary.

We are prone to lose sight of the reasons for

the limitations upon its power, which the

great statesmen of earlier days conceived to

be of first importance.

DENVER, COL., Feb., 1905.
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THOUGH the transition from law to politics

moves Mr. Joline to regret in the case of Van

Buren, it is a tendency which laymen as well

as the Bar have always appreciated. The

criminal prosecutor stands on the boundary of

the two professions, but it has sometimes been

thought that sympathy for the defeated breeds

public hostility to the successful public prose

cutor. The election of last fall, however, in

two notable instances proved that faithful dis

charge of duty brings public endorsement and

political promotion to even the state's attorney.

In recognition of the position their legal work

has brought we have deemed it appropriate

to publish sketches by associates at the bar of

Governor Folk and of Governor Deneen.

It is not without significance when a partisan

wins the unqualified approval of reformers and

independents and it is, therefore, peculiarly

fitting that one of the

men who realized in

Chicago one of the

most successful efforts

of municipal reform

should contribute an

estimate of Governor

Deneen. Mr. Smith

is a native of Pennsyl

vania though for most

of his life a resident of

Illinois. He attended

Oberlin College and

received his legal edu

cation at the law schools

of Northwestern and

Yale Universities. His early experience in

practice was as reporter of decisions. He was

later professor of law of Real Property at

Northwestern University. Since 1885 he has

been in active practice in Chicago and is now a

member of the firm of Peckham, Smith, Packard

EDWIN BUKRITT SMITH

and ApMadoc. His work has been mainly in

real estate and corporation law, but for the

last two years he has been special counsel for

the City of Chicago in the litigation involving

the street railways of the city and the negotia

tions Kfor settlement with the traction com

panies.

It is seldom that a question of international

policy involves such important changes in the

practice of law as that raised by the recom

mendations of President Roosevelt and Com

missioner Garfield for centralized control of

corporations engaged in interstate commerce.

The interest of the

profession is already

being evidenced by

discussion in legal peri

odicals, one of which

by Professor Wilgus of

the Law School of the

University of Michigan

is reviewed in this is

sue. The opinions of

men who have guided

the development of

some of the great cor

porations which are the JOHN E. PARSONS

cause of the demand

for federal control should be of great in

terest to the Bar. We are fortunate therefore, in

persuading two of the most eminent corpora

tion lawyers of the country to take time to

contribute to this issue brief outlines of the

reasons that lead them to oppose or favor this

tremendous change. Mr. Parsons formerly of

Parsons, Shepard & Ogden, now of Parsons,

Closson & Mcllvane is generally esteemed the

leader of the New York Bar. He has been

well known not only as counsel in important

corporation matters, notably the formation of

the American Sugar Refineries, but as one

of the most efficient cross-examiners in the

State. He has always found time, however,

to take an active interest in civic matters.

Mr. Curtis graduated from Bowdoin in 1875

and received his legal training at the Columbia

Law School. As the second member of the
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WILLIAM J. CURTIS

firm of Sullivan & Cromwell he has been in

timately connected with most of the great

corporate reorganizations. Their work has re

cently been in the public eye in the affairs of

the Panama Canal Company and the reorgani

zation of the AmericanShip BuildingCompany.

Few crimes have presented more baffling

elements of mystery than the murder of Mabel

Page and few trials have attracted a keener

public interest than that of Charles L. Tucker

forthatmurderatCam

bridge, Mass., in Jan

uary last. Those who

followed the news

paper reports seem to

have confidently ex

pected his acquittal.

So startled indeed was

the public at the ver

dict that a reputable

Boston paper in an

editorial said:—

1 ' What evidence has

the government been

able to produce with

all the skill, all the experience, yes, all the

cunning of the chief prosecuting officer of the

commonwealth, that would justify this verdict

that condemns Tucker to the electric chair?"

* * * "It is our opinion that justice demands

that a new trial be given and that the verdict

of murder in the first degree that has been

rendered by the jury should not be allowed to

stand as a finality."

In view of these

criticisms of the jury's

decision and of the

evidence of handwrit

ing and medical ex

perts which played a

conspicuous part in the

trial it has seemed

that an account of the

trial by a lawyer and

eye witness would be

of value to the pro

fession. Mr. Bancroft

is a member of the

firm of Stone, Dai-

linger & Bancroft and one of the most

successful of the younger practitioners of

Boston. He bears the rare distinction of

HUGH BANCROFT

ADRIAN H. JOLINH

having rowed on a winning Harvard crew and

he ranks as Lieutenant Colonel in the State

Militia. Since graduation from the Harvard

Law School in 1901 he has been constantly

engaged in the trial of cases both as one of

the counsel for the Boston Elevated Railroad

and as Assistant District Attorney for Middle

sex County, in which

latter capacity he ser

ved as junior counsel

for the prosecution of

the Tucker trial.

The busy lawyer

who takes time from

his practice to prepare

an analysis of the life

and labors of one of

his predecessorsd e-

serves the thanks of

his less public spirited

brothers. The account

of the legal side of

Van Buren which is published in this num

ber is founded upon a recent address by the

author before the New York State Bar As

sociation. Mr. Joline was formerly of the

well-known admiralty firm of Butler, Not-

man, Joline and Mynderse. He is now the

senior member of Joline, Larkin and Rath-

bone of New York City.

The increasing resort to the courts in our

conflicts, social and

political, seems to

some a panacea, to

others a menace, but at

the least the precedents

from Colorado which

are treated in Mr. Hut-

ton's article, suggest

a tremendous advance

in jurisdiction that

deserves our serious

consideration. Mr.

Hutton graduated

from Harvard College

in 1895 and from Har

vard Law School in 1898, where he was a

prominent debater. He has always had a deep

interest in constitutional law, and as one of

the organizers of The League for Honest

Elections, he has been active in the campaign

against election frauds in Denver.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space dnioted to a summary does not always represent the relative

importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre

viation is impracticable.

ADMIRALTY (Fellow-Servant Rule) .

A BRIEF protest against "The Extension of

the Fellow-Servant Doctrine," to the Ad

miralty by Frederick Cunningham appears in

the February Harvard Law Review (Vol. 18,

p. 294.) The author describes the satisfaction

of the bar when it was decided that the com

mon law doctrine of contributory negligence

would not be applied in the Admiralty Courts

and the corresponding dissatisfaction with a

recent dictum of the Supreme Court of the

United States in The Osceola, 189 U. S., 158,

implying that the fellow-servant doctrine is

applicable in admiralty. The author regards

such extension of the common law doctrine

as unnecessary since the doctrine of respondeat

superior when properly applied does not have

its full force in the admiralty and hopes that

when the question is directly presented to

the Supreme Court its recent dictum may be

reconsidered.

ADMIRALTY (See International Law)

CONSTITUTIONAL LAW (Corporations. Federal

Control)]

PROF. HORACE L. WILGUS publishes a careful

analysis and criticism of Commissioner Gar-

field's report in the February Michigan Law

Review (V. 3, p. 264), entitled, "Federal

License or National Incorporation" which is

of interest in connection with the discussion

by Messrs. Parsons and Curtis in these pages.

He contends that the objections to the in

corporation plan apply with still greater force

to Federal license; that it would "stop present

business methods making them illegal and

provide no law for reorganization;" that it

would not touch the most dangerous com

bination, the holding company. As to the

objection to the incorporation plan that federal

government cannot confer the power to pro

duce, he contends that it is not necessary that

such a power be granted to corporations en

gaged in interstate commerce, but that if it is,

while the United States cannot as Commissioner

Garfield contends confer the full legal right

to do so within a State without its consent, it

can confer the power to do it with consent,

and it is highly unlikely that any State would

prevent this. As to the policy of incorporation

he says:

"As things now are, commerce is carried on

by corporations that owe no Federal but only

state allegiance; the license plan proposes to

continue this; the life of the individual who

disobeys Federal law may be taken if the law

so provides, —but the life of the state-created

corporation can not be, except by the state

that creates it. We do not believe in this

discrimination. Let the corporation that

carries on interstate commerce owe as direct

and positive allegiance to the Federal govern

ment as the individual citizen who engages

in such commerce. This is not offensive

centralization; it is only justice and fairness;

it is the 'square deal1 all around; besides, it

goes back to first principles,—the government

that undertakes to control should operate

directly on the persons, natural or artificial, to

be controlled, and only the government that

has adequate power should undertake it. Two

ideas dominated the Federal constitutional

convention, viz.: that the Federal Powers

should operate directly upon all persons every

where, without consulting state laws or state

prejudices, and that the government should

have adequate powers to accomplish the duties

with which it was charged. Five different

times the convention resolved unanimously

that Congress should be given power 'to

legislate in all cases to which the separate states

are incompetent, or in which the harmony of

the United States may be interrupted by the

exercise of individual legislation.' These

were the directions given and observed in

formulating the express powers of Congress;

these were the ends to be accomplished; the

powers given were given to accomplish these

ends. The occasion has now arisen for their

application to our commercial affairs. To ap
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ply them directly and in the simplest way is

in accord with our political principles: to give

to the township, the county, the city, the

state, the Xation that power which each can

best use for the best interests of those directly

affected, and by the direct operation of the

powers given, on the things to be regulated,

has been the dominant political idea of our

life from Plymouth Rock to Appomattox, if

not from the Gcrmania of Tacitus to the

American Political Ideas of John Fiske. The

government under the Confederation was not

constructed on this plan,—and failed; the

National government is so constructed. Federal

incorporation is the National stage; Federal

license is the Confederation stage; the Con

federation plan did not work. The National

plan will. "

CONSTITUTIONAL LAW (Interstate Commerce.

Regulation of Rates. Federal License)

INTERESTING in connection with Mr. Parsons'

argument in opposition to federal control of

corporations in this number as supporting his

contention of the unconstitutionality of Mr.

Garfield's proposal is a thoughtful argument

appearing in the Columbia Law Review for

February (V. 5, p. 77) entitled, "Chief Justice

Marshall on Federal Regulation of Interstate

Carriers," by E. Parmalee Prentice. It is

founded upon an explanation of the exact

decision of the early case of Gibbons v. Ogden

to which recent decisions of the Supreme

Court and Mr. Garfield's now famous report

have seemed to turn for authority. The

author states that "there was nothing new

in the establishment of the rule which to most

modern readers seems the great achievement

of the case, that Federal power over commerce

is exclusive. To the extent then under con

sideration, it had always been so regarded.

The case holds that navigation is within the

commercial powers of Congress, and that a

Federal coasting license is a sufficient authority

to navigate the public waters of a state.

It has been common, however, to assume

that the decision went far beyond a determina

tion of this narrow issue. It is said that the

language of the opinion is unambiguous,—

why then should not its words be literally ac

cepted and applied in their natural meaning?

" The answer to this question is not far to

seek. The natural meaning of the words is

not now what it was when the opinion was

written. Within a few years after this decision

the whole economic situation was changed by

the introduction of railroads. Marshall could

in 1824 safely frame his definition of commerce

in the broadest terms, because commerce itself

was a narrow operation. When easier means

of intercourse brought the States closer to

gether, even judges who sat on the bench with

Marshall differed under the new conditions,

as to the meaning of the language in this case."

"The decision in Gibbons v. Ogden then related

solely to transportation by water; it held that

navigation was within Federal control."

"When the court in 1824 held that the

Federal power over commerce is indivisible it

referred to operations of commerce which had

always been considered within this rule. To

this doctrine, and to no other, had there been

contemporaneous and long continued assent.

At the very time, however, that the rule was

announced a distinction was made, as has been

shown, between transportation and naviga

tion,—Marshall's broad definition of commerce

did not include transportation in its relation

to the carrier. This is not, and at that time

had never been considered as, a part of

commerce."

"The policy which Attorney-General Knox

in 1902, and Commissioner Garfield still more

recently, advocated in regard to interstate

commerce as a means of trust regulation was

in fact intended by the framers of the Con

stitution as a means of regulating international

relations,—but for international purposes only.

In other relations the right of navigation does

not come from the Federal Government, and

no Federal franchise is needed for its exercise."

"Interstate transportation by land was, to a

considerable extent, originally instituted and

for many years after the adoption of the Con

stitution, supported by the establishment of

monopolies." "Plainly, the public, and ap

parently the courts, were then far from con

sidering individual control of interstate trans

portation to be a ground for governmental or

judicial interference."

"The Federal Government not only was

without power to establish monopolies of in

terstate transportation, but it could not even

interfere with the monopolies of such trans
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portation which were established by the States.

Local self-government was the theory of the

Constitution. If State monopolies were wrong,

it was by the States that they should be

abolished. The motion which was made in

the Second Congress to permit proprietors of

stages employed in carrying the mails, to carry

passengers also, was lost as being beyond the

power of Congress. Gibbons v. Ogden de

stroyed State monopolies of coasting naviga

tion, but had no effect on State monopolies of

interstate transportation by land, or by water

when not conducted coastwise."

i An opportunity for expansion of this earlier

doctrine was afforded by the decision in Cooley

v. Port Wardens which applied literally the

rule of Gibbons v. Ogden and held that "in

all matters which demand a single uniform

rule or as the doctrine is broadened by later

cases in all matters which admit of a single

uniform rule the silence of Congress is equiv

alent to a declaration that commerce shall be

free." ' ' Before this decision interstate carriers

were within the power of Congress only in their

relation to shippers and travellers. As carriers

merely, Congress had no power over them."

The influence of the Civil War in expanding

jurisdiction was soon felt in a broader doctrine

but even then it was conceded that the carrier's

rate was not subject of regulation.

"Federal control of interstate carriers as

such, and from the standpoint of the carrier,

has therefore grown from small beginnings to

its present extent since the date of these cases.

It has, however, at all times been understood

that the primary relation of the carrier is to

the State in which it operates. Federal con

trol relates directly to but one of its functions

and to the carrier only because of, and in re

spect to, its exercise of that function. Amid

all changes therefore this one rule has always

stood unquestioned and unquestionable, that

matters relating to the ownership of facilities

of transportation have been exclusively within

State jurisdiction."

"It is in this respect that the decision in

the Northern Securities case makes a complete

break from the rules which have controlled

the decisions of the Supreme Court, the practice

of Congress, and the conduct of States and in

dividuals during the whole period which has

elapsed since the adoption of the Constitution.

The report of the Commissioner of Corpora

tions goes however far beyond any expressions

of this case. Following suggestions previously

made by the Industrial Commission, and by

Mr. Knox, he urges that the Federal Govern

ment deny the right to engage in interstate

commerce, to all corporations, except such as

shall voluntarily comply with Federal require

ments as to corporate organization and

management. A similar suggestion as to

Federal powers was made on April 22d,

1886, during the debate on the Interstate

Commerce Act. The Senate then refused to

take the suggestion seriously and the considera

tion of the subject ended with the statement

that the reply made to this suggestion, 'un

doubtedly demolished the proposition.'"

CONSTITUTIONAL LAW (Obligation of Contracts.

Reserved Right to Repeal Charters)

THE first instalment of an elaborate dis

cussion of the "Limits of the Power of a State

under a Reserved Right to Amend or Repeal

Charters of Incorporations," by Horace Stern

appears in the January American Law Register

(V. 53, page i). It begins with an elaborate

analysis of Fletcher V. Peck and the Dart

mouth College case, in explanation of the en

actment of the common provision for the

amendment or repeal of the charters of cor

porations. The author shows that if the grant

of franchise constitutes a contract the reserved

power is the reservation of an authority to

change a particular contract and is in no sense

the creation of a new and distinct power.

The State cannot regulate such property and

rights of the corporation as are not given to it

by its charter, to any greater extent than the

similar property of other citizens. It is ad

mitted, however, that the same result can be

accomplished by imposing it as a condition

precedent to the continued exercise of its

franchise.

"This latter power is enormous in its extent;

it is too dangerous a power for any legislature

to exercise." "Realizing the perils of such

a condition, and frequently confronted in

specific instances by unfair exercises of this

power, the courts have often refused to apply

to the cases the principles logically controlling

them."
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"It is submitted that the proper solution of

the problem is to be found, not in illogical

decisions, but, as has already been suggested,

in such constitutional or statutory limitations

upon the exercise of the reserved power as

will prevent unjust action by the legislature,

and will protect the property and interests of

stockholders, bondholders, and mortgagees.

The constitution of every state in the Union

should contain a reservation of the right to

revoke, amend, or repeal charters, but attached

to such reservation should be the provision,

not less fundamental, that this reserved power

should never be exercised in such manner as

in the opinion of the judiciary would be un

reasonable—that is, in such manner as would

work injustice to corporators or to third

persons under the facts in any particular case."

CONVERSION (See Trover and Equity)

CORPORATIONS (See Constitutional Law)

EQUITABLE CONVERSION

A FURTHER instalment of Professor Lang-

dell's learned treatise on "Equitable Conver

sion" is printed in the February Harvard Law

Review (V. 18, p. 245). It is impossible to ad

equately summarize this important essay in

the space at our disposal.

EVIDENCE (Expert Witnesses)

A DEFENCE and criticism of the expert wit

ness, along the lines of Mr. MacMurdy's article

reviewed in our January Number, entitled,

"The Expert Witness," by D. C. Westenhaver,

is printed in the Albany Law Journal for

January (V. 67, p. 2) which is interesting in

connection with Mr. Bancroft's suggestions in

his account of the Tucker trial in this issue.

The author believes there is necessity for this

kind of testimony if we are to retain our jury

system. Of the handwriting experts he says:

"The expert witness in matters of hand

writing is the great bugbear to judges, lawyers

and laymen. Indeed, able judges and thought

ful lawyers have gone so far as to declare that

expert testimony in regard to matters of

handwriting is not evidence at all in any proper

sense of the word and should not be laid before

a jury. But, should it be excluded entirely?

And if not, where shall one draw the line?"

"Now, all evidence as to the identity of hand

writing, except that of the person who saw

the document written, is a mere matter of

opinion; and the question at last is, Whose

opinion shall be received in evidence and in

what way the witness must be qualified to

express it? One way, the one to which no

objection is urged, the one most universally

in use, whereby the witness has qualified him

self to express an opinion, is by having seen

the reputed author write, or having seen or

received writings which the reputed author

admitted or recognized as having been written

by him." "The next step is by comparison

of handwriting, and herein is the basis for the

introduction of expert testimony. It is

founded on a comparison between specimens

of handwriting admitted as genuine and the

one in dispute, and I can see no reason why it

is not of equal or higher credit than the other

kind."

"Handwriting, even if artificial, is to some

extent a reflex of the nervous organization of

the writer. There is a distinctive charac

teristic, which, being the reflex of the nervous

organization, is more or less independent of

the writer's will, and shows in his handwriting,

and the aid of one specially trained in dis

covering the presence or the absence of these

characteristics and the similarities or dis

similarities, seems to me not only unobjection

able, but that to exclude it would justly bring

on the law the reproach that it shuts its eyes

to the truth."

Of the causes of the admitted evils of expert

testimony he says:

"The reasons why the expert witness is so

often merely a hired advocate, are, it seems to

me, first, the unlimited freedom given to each

party to select and call, without limit as to

number, his own expert witnesses; second, the

absence of any regulation as to the amount of

pay or the manner of making it."

While admitting the scandal and reproach

that some witnesses have brought on expert

testimony he doubts if they have seriously in

terfered with the course of justice for "juries

have much more sense and shrewdness than

those unfamiliar with trial practice are pre

pared to believe. "

"In conclusion, it may not be amiss to call
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attention to the fact that its system of evidence

has stood the test of time and experience

better than any other department of the Eng

lish law. The substantive law itself has

changed greatly in the past two centuries and

is destined to change even more in the years

that are to come. Methods of pleading have

been entirely changed until the time-honored

system of common-law pleading has been

abolished in England and all her colonies and

remains in force in not more than five States of

the Union. But in two hundred years there

has been but one important or fundamental

change made in the law of evidence, and that

has consisted in removing disabilities on the

competency of witnesses, in order that even

the doubtful evidence of interested persons

might not be kept from the jury."

INTERNATIONAL LAW (Contraband. Food Stuffs)

THE right to treat food stuffs as contraband

is discussed by Edwin Maxey in the Law

Quarterly Review for January, (V. 21. p. 35)

under the title of "Russian Raids on Neutral

Commerce," which the author concludes as

follows:—

"We discover a definite tendency toward an

increase of neutral rights. This is due partly

to the increased ratio of neutral to belligerent

trade and partly to a general desire to ame

liorate the harsh conditions of war which has

manifested itself in many directions and par

ticularly as regards non-combatants. So that

in the present stage of development of inter

national law the weight of authority is clearly

against considering food-stuffs as contraband

of war; and it is doubtful if neutrals will ever

permit the opposite rule to be revived—their

opposition to it on the ground of both senti

ment and interest is too strong. If this con

clusion is correct, the Russian seizures of

neutral ships laden with food-stuffs, and such

was the cargo of the most of those seized, billed

to neutral ports such as Manilla or Hong Kong

constitute an extreme stretch of the power of

a belligerent, which cannot be said to be

justified by international law. Were the goods

billed to the commissary department of the

Japanese army their seizure would be war

ranted, or if billed to any one else but captured

under circumstances which made it clear that

they were destined for use by the Japanese

army they could be lawfully seized. But the

location of the Russian fleets, particularly the

one in the Red Sea, was such as to make it

impossible for them to say with any degree

of assurance that the goods were not going

to the points to which they were billed."

Since the article was written a higher court

at St. Petersburg has largely corrected the

judgments of the prize court at Vladivostok.

INTERNATIONAL LAW (Destruction of Prize)

"THE right of a belligerent to destroy a

captured prize" is considered in the February

Number of the Harvard Law Review (V. 18,

p. 284), by Francis J. Swayze. After a careful

examination of the authorities he concludes:

"An examination of the authorities shows

that although the right to destroy a neutral

ship captured as a prize is perhaps not ex

pressly denied, it is not established." "It

seems that Calvo is right in saying that the

publicists establish a distinction with reference

to the character of the vessel, and make the

legality or illegality of the act of destruction

depend on the hostile character or the neu

trality of the property destroyed."

"The weight of authority is in favor of the

view that neutral ships ought not to be de

stroyed before condemnation. This also ac

cords with the modern tendency $o respect

private property at sea as it is respected on

land, and with reason. The right of de

struction rests upon the theory that the former

owner loses nothing; since the property de

stroyed is subject to condemnation, he has

nothing to gain by proceedings before a prize

court; this is so only in the case of a lawful

prize. In the case of an enemy's vessel, the

hostile character of the vessel makes it lawful

prize, and this is a fact readily determined,

about which there can be little dispute. A

neutral vessel, on the other hand, is lawful

prize only under exceptional circumstances,

and it requires a somewhat nice judgment to

determine whether or not those circumstances

exist,—a judgment which, on general princi

ples, ought not to be entrusted to her captor.

Civilization and reason plead in favor of the

neutral, and considerations of expediency on

the part of belligerent governments are on the

same side. The risk of unnecessary com

plications and even of war is so great, and the
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injury to the enemy so indirect, that the power

of destroying neutral vessels before condemna

tion ought 'not to be entrusted to the com

manders of warships."

INTERNATIONAL LAW (Nature of. Jurisprudence)

THE Austinian doctrine that International

law is more ethical than legal in its nature is

refuted by James B. Scott in an article in the

Columbia Law Review (V. 5, p. 124) entitled,

"The Legal Nature of International Law."

He submits that "the mere form of the sanction

is immaterial, and that the nature of law cannot

well depend upon the whim or ability of a

sheriff or the mere success or failure of an army

in the field. If the principle is binding at

all—that is, if nations admit that a principle

binds them, it is of no great moment whether

the force is moral, ethical, or physical." "If

nations enforce a given tenet of international

law as law every time it comes into play, it

must surely be because it is law and binding."

He further contends, "that the sanction al

though usually accompanying is not absolutely

indispensable to the conception of law." He

submits that it is possible that two systems

of law, municipal and international, may co

exist and that each may be enforced in a

different way corresponding to the nature of

one and the other. He admits that in inter

national law when the right in litigation does

not arise in the Municipal Court of one or

other of the nations, but arises between two

given nations acting in their representative

capacity, no legal sanction of the kind required

by Austin exists at present in the law of

nations, but that obedience to a principle of

international law results from international

public opinion or finally from the most for

midable sanction known to nations,—War.

JURISPRUDENCE (Development of Law)

THE address of Prof. Joseph H. Beale, Jr.,

before the St. Louis Congress of Arts and

Sciences on the "Development of Jurispru

dence During the Past Century," is printed in

the February Harvard Law Review (V. 18,

p. 371). Of the changes in the "science of

justice" as practiced in civilized nations he

says:—

"The spirit of the time molds and shapes its

law, as it molds and shapes its manner of

thought and the whole current of its life. For

law is the effort of a people to express its idea

of right ; and while right itself cannot change,

man's conception of right changes from age

to age, as his knowledge grows. The spirit of

the age, therefore, affecting as it must man's

conception of right, affects the growth both

of the common and of the statute law. But

the progress toward ideal right is not along a

straight line. The storms of ignorance and

passion blow strong, and the ship of progress

must beat against the wind. Each successive

tack brings us nearer the ideal, yet each seems

a more or less abrupt departure from the pre

ceding course. The radicals of one period be

come the conservatives of the next, and are

sure that the change is a retrogression; but

the experience of the past assures us that it is

progress.

Two such changes have come in the last

century. The eighteenth had been, on the

whole, a self-sufficient century; the leaders of

thought were usually content with the world

as it was, and their ideal was a classical one.

The prophets of individuality were few and

little heeded. But at the end of the century,

following the American and French revolutions,

an abrupt change came over the prevailing

current of thought throughout the civilized

world; and, at the beginning of the period

under discussion, the rights of man and of

nations become subjects not merely of theoreti

cal discussion but of political action. The

age became one of daring speculation. Pre

cedent received scant consideration."

"Starting from this point the spirit of the

time for more than a generation was humani

tarian and individualistic." "It was rather

a destructive than a constructive age and its

thinkers were iconoclasts, but a change be

ginning with the second third of the century

was gradually accomplished." The applica

tion of steam and electricity made association

the rule in business and as it became more

effectual there it became more readily accepted

in social and political affairs until we have be

come "more interested in the rights of men

than in the rights of man ; the whole has come

to be regarded as of more value than the

separate parts."

As a result he finds that not merely English
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law but universal jurisprudence has developed

in the direction of the progress of thought.

He finds the most striking example of this in

international law, more especially in the ex

traordinary development of the law of neutral

ity. His conception of the modern concert of

the powers is strikingly like that of Dr. Taylor's

in his article in our February Number. Like

lines of progress he finds in the course of the

movement for codification.

"This failure of the hope of the individual

istic codifiers and the change in the spirit of

the age have affected our ideal of codification.

The purpose of the modern codifiers is not to

state the law completely, but to unify the law

of a country which at present has many sys

tems of law, or to state the law in a more

artistic way. In other words, the spirit of

the modern codifiers is not individualistic but

centralizing." "It does not do away with

judge-made law; it does not enable the in

dividual to know the law for himself; its only

claim is that it facilitates the acquisition of

knowledge by the lawyer by placing his

material for study in a more orderly and

logical form. The cherished ideals of the re

formers of a hundred years ago have been

abandoned, and an ideal has been substituted

which is quite in accordance with the spirit

of our own times."

The most characteristic development of

the law during the last fifty years has been in

the direction of business combination forming

great commercial associations into legal en

tities wielding enormous commercial power.

If they had been formed seventy-five years

ago the spirit of the age would have left them

free to act as they pleased. "The principle of

freedom of action, the courts in all questions

now agree, rests upon the doctrine that the

interests of the public are best subserved there

by, and applies only so far as that is true.

When freedom of action is injurious to the

public it not only may be, but it must be,

restrained in the public interest. That is the

spirit of our age, and that is the present position

of the law when face to face with combinations

such as have been created in the last genera

tion."

Of the development of legal scholarship

during this period he says:—

"The impulse given to legal study by the

work of Savigny and his school has in the last

generation spread over the civilized world

and profoundly influenced its legal thought.

The Italians, the natural lawyers of the world,

have increased their power by adopting his

principles. In England a small but important

school of legal thinkers have followed the his

torical method, and in the United States it

has obtained a powerful hold. The spirit of

the age, here too, has supported it. We are

living in an age or scientific scholarship. We

have abandoned the subjective and deductive

philosophy of the middle ages, and we learn

from scientific observation and from historical

discovery. The newly accepted principles of

observation and induction, applied to the law,

have given us a generation of legal scholars for

the first time since the modern world began,

and the work of these scholars has at last made

possible the intelligent statement of the prin

ciples of law."

PRACTICE (Dissenting Opinions)

THE public discussion of some of the recent

decisions of the Supreme Court of the United

States rendered by a divided Court has given

rise to consideration of the value of dissenting

opinions. Hon. Emlin McClain of the Iowa

Supreme Court writing of " Dissenting Opin

ions" in the February Yale Law Journal

(V. 14, p. 191), believes that the objection

that such obvious divisions of opinien tend

to bring discredit on the Court in the eyes of

the public is less real than an apparent una

nimity would be.

"One of the most significant features of our

entire judicial system is the publicity with

which every stage in the proceeding before a

court of any character whatever is attended.

To suppress all recognition of the fact of

difference of opinion among judges would

probably lead to the disquieting belief that the

real uncertainties of litigation are much more

numerous and dangerous than the actual facts

would justify."

Of the function of the written opinion in

our system of law as distinguished from the

method of civil law he says:—

"It may well be suggested at once that the

object of written opinions is not to satisfy

unsuccessful litigants that the conclusion of
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the court is right; the recognition in the com

mon law system of the force and effect of pre

cedents renders it necessary that a court whose

decisions are to be given weight as precedents

shall announce, not for the satisfaction of the

parties concerned in the case, but for the guid

ance of those whose business it is to know and

apply the law, and with as great definiteness

as practicable, the exact rule of law which is

applied in the case, in order that its scope and

limitations, as applicable to other sets of facts

in some respects analogous, may be under

stood."

The practice of giving reason for their opin

ion has been peculiar to English law from its

earliest stages, "and the American practice of

announcing dissenting opinions is merely the

survival of the English practice by which each

judge expressed his views of the questions

involved in the case."

In conclusion he says:—

"The real problem in the application of a

precedent is to determine what effect will be

given to it in the decision of other cases to

some extent analogous, but not identical, and

for this purpose a dissenting opinion is often

of as much value as the majority opinion, for

it helps by contrast to make distinct the

limitations which are likely to be recognized

to the general statement of a rule of law by

the majority. The writing of dissenting

opinions has in many cases, no doubt, been un

wise and injudicious. There is, perhaps, even

greater danger of over-elaborating a dissent

than an opinion which expresses the views

of the court."

The author concludes that:—

"First, where the difference of view in the

court is as to questions of fact, there should,

in general, be no dissent whatever. The con

clusion reached by the majority as to what

facts are established ought to be announced

without qualification as to the conclusion of

the court, for such conclusion can be of no

interest save to the parties concerned.

Second, the mere announcement of a

dissent without any reason assigned for it, or

any opinion pointing out the particular ques

tion as to which the dissenter has disagreed

from the majority, is of no advantage to any

one unless the views presented in the majority-

opinion relate to a concrete question, so that

the announcement of a dissent sufficiently in

dicates the views of the dissenters.

Third, the writer of the dissenting opinion

should confine himself to a brief statement of

the particular questions as to which the opinion

of the majority is unsatisfactory. It is doubt

ful if in any case an elaboration of argument,

illustration and authority will strengthen the

opposition to the prevailing opinion. The

writer of the dissent has a decided advantage

in that his work is in the main critical and

destructive rather than constructive.

The advantage which the dissenter has

in stating his views against the majority ex

plains perhaps the conspicuous fact that as a

rule the dissenting opinion seems more reason

able and cogent than the majority opinion in

cases where a dissent is written. The critic

may select his point of attack and need not

make a consistent exposition of either the law

or the facts of the case. Dissenting opinions

should, therefore, be read with caution lest a

merely plausible argument, based on partial

views of the law or facts, shall be allowed to

lead the mind away from a fair consideration,

in all its bearings, of the case which was before

the court for its decision."

THE address of V. H. Roberts before the

New York Bar Association on "Dissenting

Opinions" is printed in the American Laur

Review of January (V. 39, p. 23). It is en

tirely in accord with the views of Judge

McClain.

PROCEDURE (New Trials. Exceptions)

"THE Abuse of New Trials" is the subject

of a brief article by Everett P. Wheeler in

the February Michigan Law Review (V. 3,

p. 257). The author pleads for the application

to the common law of the equity and admiralty

practice of sending up the whole case on

appeal for a decision on the merits. He ob

serves that this was originally the theory of

the common law.

"The object of the common law system of

pleading was to spread the case of the parties

upon the record as fully as possible. The

purpose of the plea, the replication, the re

butter, and all the other pleadings was to

present upon the record a single issue to be
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decided by the jury. When their verdict was

rendered, it disposed of the issue of fact which

was raised by the pleadings, and then judgment

was rendered upon the whole record." "When

the statute was passed allowing bills of ex

ceptions, and when public sentiment seemed

to call for a more lax system of plead

ing, the merits of the controversy between the

parties ceased to appear upon the record,

except in so far as they were incorporated

therein by a bill of exceptions. When they

came to appear in this form, the appellate

courts at an early date abandoned their

original and proper function of rendering

judgment upon the whole record, relegated

the decision of the questions of fact arising

upon this record, to the court of first instance,

and therefore, instead of deciding the cause

finally upon the writ of error, remanded it

for a new trial. Out of this English practice

the practice in common law cases in the United

States developed. Our courts, however, have

become more technical than the English courts

of the eighteenth century. Anyone who will,

for example, examine Burrow's Reports, will

find that new trials were then granted by the

King's Bench much less frequently than they

now are by most American appellate courts."

"The reason for the disposition of courts to

grant new trials in cases tried before a jury,

probably rests upon the impression that

under the Constitution of the United States and

the Constitutions of most of the states, there

is some peculiar sacredness in a trial

by jury. No doubt the right of trial by jury

is guaranteed by these Constitutions. But

where is there any Constitutional guarantee of

the right to several trials by jury? That

right, as has been shown, did not exist at com

mon law."

TORTS (Right of Privacy)

"THE Right of Privacy and its Relations to

the Law of Libel" is the title of an article by

Elbridge L. Adams in the American Law

Review for January (V. 39, p. 37). The author

relates the original suggestion of this right in

a legal periodical, its subsequent discussion in

legal and other journals and the attempt to

enforce it in courts with special reference to

the recent Roberson case in the Court of

Appeals of New York of which he says:

"What the court decided, and all that it

decided, was that there is no su"ch thing within

the history or principles of jurisprudence, as

a right of privacy which will restrain an un

authorized publication which is merely of

fensive to the feelings and which does not in

jure the property or the reputation.

"The New York Court of last resort, like the

Federal court, and the courts of Michigan and

of England, was unwilling to take upon itself

the responsibility of extending the law of

libel beyond the well fixed limitations which

several centuries of judicial pronouncements

have determined. It turned the whole matter

over to the legislature, and there it must finally

be adjusted. The practical question therefore

seems to be: How far may the legislature,

within the limitations of the Constitution,

restrain the growing license of the press?

" It will probably not be seriously questioned

that the American newspaper press, with a

few honorable exceptions, has far over-stepped

the bounds of decency and propriety in its

betrayal by word and by picture of the private

life of individuals."

In this connection he gives an interesting

summary of the recent Pennsylvania statute

which has received such vigorous condemna

tion from the newspapers of the whole country

showing that "there does not seem to be any

thing in the law which creates new obligations

except the requirement of the publication of

the names of the owners or proprietors and

of the managing editor in every issue." He

says that the wildest misrepresentations of the

nature and effect of the law have been made

in the very papers which denounced the New

York Court of Appeals for its decision in the

Roberson case. In conclusion he says:—

"It is evident, therefore, that there is a

growing demand on the part of society for

some protection in law against the violation

of the right of privacy. The idea is an attrac

tive one to the social reformer, but to the law

maker, who seeks to embody the idea into a

statute, the subject is surrounded with serious

difficulties. On the one hand, he must see to

it that such a statute is general and is made

to operate upon all, and to protect all, alike.

Advertisers, newspapers and periodicals of all

kinds, must be brought within its purview.

On the other hand, he must avoid conflict



i8o THE GREEN BAG

with the constitutional guaranty of the freedom

of speech and of the press. He must define

in some way who are private persons, and must

make exceptions which will permit a free and

untrammeled discussion of the fitness and

capacity of candidates for public office, and

of those holding public office."

Such a statute, however, it would seem very

difficult to frame and it is certain that no such

law has yet been suggested by the advocates

of it.

TORTS (Unfair Competition. Motive)

AN article by Prof. William Draper Lewis

entitled, "Should the Motive of the Defendant

Affect the Question of his Liability—The

Answer of One Class of Trade and Labor

Cases," is printed in the February Columbia

Law Review (V. 5, p. 107) in which the author

concludes that "though there are cases to

the contrary, the rule is to consider the motive

of the defendant as a factor in determining the

question of his liability for the harm which

his act has caused the plaintiff." "There is

no positive evidence in any trade and labor case

that courts ever regard the ultimate motive

of the defendant." The judges who take

motive into consideration also hold that "if

the natural consequences of the defendant's

act was the harm of which the plaintiff com

plains, the defendant is liable unless he can

show legal excuse. But if one natural con

sequence of the defendant's act is taken into

consideration to determine the question of his

liability, why not all other natural conse

quences? And if we should take into account

all the natural consequences of the act, may

it not be asked what difference should it make

that the defendant desired those consequences

or did not desire them? In other words, what

difference should it make that a particular

consequence was or was not the motive of the

defendant? Again, if the only consequence

of an act is harm to another, should the law

in any case determine the actor's liability to

the injured person by the pleasure or pain

which he, the actor, obtained from contem

plating the harm he had caused ? If this should

not be taken into consideration, it means that

malice in the sense of ill-will should have no

effect on the defendant's liability.

"In most cases there are not any natural

consequences of the defendant's act, except

perhaps the harm to the plaintiff, which are

not the desired results of that act. This is

true of all the trade and labor cases falling

under the class which we have discussed. In

these cases, it does not make any difference

in the legal result whether one takes into

account motive in the sense of purpose, or,

disregarding motive, looks at all the natural

consequences of what the defendant did. All

the cases which have been cited in which

motive was regarded as material, would have

been decided the same way had motive been

disregarded, but the consequences of the

defendant's act considered. When, however,

we have a case in which some of the conse

quences, though not desired, are nevertheless

a natural result of the act, there may be and

probably will be a different legal conclusion

reached in accordance with whether we regard

motives or consequences as the factor to be

examined in determining the defendant's

liability. So also in cases where the natural

consequences of the defendant's act taken as

a whole would excuse the defendant for the

harm he has done the plaintiff, the court may

hold the defendant liable or not according

as to whether malice in the sense of ill-will is

considered as affecting liability."

TROVER (Nature and History of)

A THOUGHTFUL analysis of the modern law

of trover since the simplification of forms of

action in England, which is of value to Amer

ican lawyers, entitled "Observations on Trover

and Conversion," by John W. Salmond appears

in the Law Quarterly Review for January,

(V. 21, p. 43) in which he shows that the ghosts

of the old forms of action "still haunt the

precincts of the law" and that "the law of

trover and conversion is a region still darkened

with the mists of legal formalism from which no

man will find his way by the law of nature or

with any other guide save the old learning of

writs and forms of action and the mysteries

of pleading." He explains that the action

of detinue which originally was the remedy

for a conversion was unsatisfactory because

the "defendant had the right of defending

himself by wager of law, a form of licensed

perjury which reduced to impotence all pro
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ceedings in which it was allowable." Thence

arose the action of trover as a remedy in which

the plaintiff might have the benefit of the

verdict of a jury.

"No sooner, however, has trover become

thus established than it begins to extend its

boundaries, and it very rapidly succeeds in

appropriating the whole territory both of

trespass and of detinue. It becomes a uni

versal remedy applicable in all cases in which

a plaintiff has been deprived of his goods,

whether by way of taking, by way of detention,

or by way of conversion in its proper and

original sense. In every case of wrongful

taking the plaintiff might elect between tres

pass and trover, and in every case of detention

he might elect between detinue and trover."

"Had the law developed logically it would

have maintained to the end the position that

an unlawful taking is merely evidence of a

conversion, just as an unlawful detention is.

This, however, was not so. At an early period

we find it said without scruple or qualification

that a tortious taking is a conversion, although

to this day we continue to say of a tortious

detainer that it is merely evidence of a conver

sion. This is an obvious lapse both from the

history and the logic of the matter. If we use

the term conversion in its original and strict

sense, it is clear that neither a taking nor a

detention is anything more than evidence ; each

amounts at the most to a constructive con

version, a conversion in law though not in fact.

While if we adopt the wider sense, and mean

by conversion any deprivation of property, it

is clear that both a taking and a detention are

actual, conversions, if there is no lawful justi

fication for them, and that there is no distinc

tion to be drawn between them. To say that

taking is a conversion, but that detention is

merely evidence of one, is to use the term

conversion in two diverse senses, its old and

its new; it is to retain the old historical

theory of trover in one case, and to abandon

it in the other."

"There is yet another respect in which the

abolition of forms of action enables us to

rationalize and simplify the definitions and

nomenclature of this branch of the law. Under

the old practice no person could sue in trover

unless he had, at the time of the wrong com

plained of, a right to the immediate possession

of the chattel. That he was the owner of it

was not enough; he must have been in actual

or constructive possession of it. For re

versionary ownership, therefore, trover was not

the appropriate remedy, but a special action

on the case analogous to trover but not iden

tical with it. There is no reason, however,

for the retention of any such distinction in

modern law. The difference between a present

and a reversionary interest may be very

material with reference to the measure of

damages, but it is irrelevant with respect to

the nature of the injury committed. If a

reversionary owner can show that he has been

deprived of his property by the unlawful in

terference of the defendant, he has a good cause

of action against him, and there is no subsisting

reason why we should call the wrong so suffered

by him by any other name than that of

conversion."

TRUSTS (Bank Deposits)

A CLASSIFICATION of the authorities relating

to the nature of deposits held in trust by a

Bank in the light of the more recent decisions,

entitled the "Ownership and Recovery of

Trust Deposits," by Albert S. Bolles is printed

in the Yale Law Journal (V. 14, p. 200).
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THE LIGHTER SIDE

A YOUNG lawyer in a temporary fit of rem

iniscence sends us the following:—

Shortly after hanging out my shingle, if one

may so call telling the Janitor in a big office

building to put one's name on the directory,

Mrs. Brown with whom I had a slight ac

quaintance, called.

I wont say she was my first caller but she

was well to the head of the list and my heart

warmed when she told me she " had a case

for me." It seems a friend of hers, Mr. Ohl,

a German, who spoke little English had con

fided to her that he had loaned a Mrs. Weiss

$275.00 and had been unable to collect. I

suggested that Mr. Ohl call on me and Mrs.

Brown remarked she had called to arrange

for that—would I let her have one of my cards

for Mr. Ohl so he could find me? I did so.

Three months later I happened to meet

Mrs. Brown who stopped me in the street and

chatted for awhile on several subjects. As

I had never seen Mr. Ohl, I gently steered

the conversation his way. "Oh yes," said

Mrs. Brown, "he collected his money." "How?"

I inquired. "Well," she said naively, "I gave

him your card and told him to call on you.

He took your card to Mrs. Weiss, you remem

ber, she owed the money? He told her he

had retained you and unless she paid at once,

you would arrest her. Mrs. Weiss was much

alarmed and almost collapsed but Mr. Ohl

waited and when she revived, she gave him

$200.00 cash and paid him the balance the

following week. He was very lucky to get

his money, was he not?"

"Yes," I said. "He was very lucky."

JUDGE R. W. CLIPFORD of Chicago is prover

bial for his original humorous stories, and one

of his latest is told of a corpulent German who

came rushing into the circuit court one morning

before court was called and said :—

"I vant to git varrant for a man to kill a

tog."

"Well, my man, you don't come to this

court to get warrants in cases of that kind.

If you want the dog killed you should go to a

police court," said the judge.

The German started to leave, when the

judge inquired in an interested manner:—

"Did the dog bite you?"

"Yeas, he bit me."

"Well! was the dog mad?"

"Vas de tog madt? No, I vas madt."

—Boston Record.

A JOVIAL, well-meaning Irishman, plaintiff

in a suit for personal injuries against the city,

in his eagerness to lay stress on the extent of

his injuries, perpetrated an Irish "bull" which

apparently did him no harm. After leading

him, in direct examination, to tell of the cir

cumstances under which the accident occurred,

and his subsequent journey in an ambulance

to his home, his counsel asked him, "Now,

Mr. Murphy, were you able to sleep at all the

night after this accident happened?" To

which Murphy replied, with great emphasis.

"No, sor, nor the night before!"

"WHO are those students with books under

their arms?"

"They're taking up the law."

"And what's the old man in a gown, back

of that bench doing?"

"Oh, he's laying it down."

TEXAS' highest court has decided that in a

trial for homicide it is error for the presiding

judge to leave the court room and court house

for eight or ten minuteswhile counsel is address

ing the jury though he leave his daughter on the

bench.

A LAWYER was one morning sitting in his

office in a small town in North Dakota, calmly

smoking a corncob pipe and wondering whether

he would have any clients that day, when his

reveries were disturbed by a Swede, who

walked in and addressed him:—

"Meester liar, I bote some land of Gunder

Larson and I vant a mortgage."

"What is that? You bought land of

Gunder Larson and want a mortgage drawn ? ' '

"Yah, yah."

"No, no," said the lawyer, "you want a

deed."

"No, no," said the simple-minded Swede,

"I vant no deet. I bote land from Pader

Paderson sum yahr ago and got a deet and

anoder fellar coom long mit a mortgage and.
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took the land, so I tank a mortgage bin besser as

a deet."

A LAWYER had stepped into the court room

while a trial was going on, and had forgotten

to take off his hat.

Judge Gary as soon as he saw the lawyer

with his hat on, turned to the lawyers trying

the case and said in his emphatic way:

"Gentlemen, stop the trial of the case and let

there be silence in the court room," then turn

ing to the bailiff : "Mr. Bailiff close the win

dows and shut the door," (and pointing to the

lawyer with his hat on,) " that poor gentleman

may take cold."

THE late Judge John P. Rea, at one time

National Commander of the G. A. R., was one

of the judges of the district court of Minnesota,

and was presiding at the trial of an important

case in Minneapolis, in which the late Judge

Shaw was counsel for one of the litigants.

Judge Shaw had been a judge of the same

court several years before.

Judge Shaw was arguing a question of law

and read authority after authority, com

menting at great length upon each one when

Judge Rea stopped him, saying: "Judge, the

law you are reading and arguing is undoubtedly

good law, in fact it is elemental, and it seems

to me you might assume that the Court knows

elementary law."

"Well," says Judge Shaw, "I was a judge

of this court once myself and my experience

while on the bench taught me that it was not

safe for a lawyer in the forum to assume that

a Court knows anything."

IT has been said that by searching one can

find decision of Courts upon almost any

proposition but it is submitted that seldom

has it been judicially determined that a court

will not consider an assignment of error be

cause they have not before them a particular

brand of liquor; and further that its absence

is liable to lead the court to a wrong conclusion,

but such is the holding in the case of Hans V.

State, 50 Neb. 150.

It is stated in the above case, on page 158,

by the court: "It is disclosed on page 97 of

the bill of exceptions that the state, in making

out its case in chief, introduced in evidence

the half barrel of 'Raspberry Cordial' and two

cases of ' Eggine' indentified and referred to by

the witness as having been found secreted on

defendant's premises, and that two samples of

the last named liquid were marked by the

official reporter for identification as exhibits

'B' and 'C,' respectively, and that he likewise

marked a sample of the ' Raspberry Cordial '

exhibit 'D.' It is also recited that those ex

hibits are made part of the bill of exceptions;

but we are unable to discover as part of the

record either the half barrel of 'Cordial* or

'Eggine' introduced in evidence, much less

samples of either of them." And on page

163; "We decline to consider the assignment

that the verdict is not sustained by sufficient

evidence, because the ' Raspberry Cordial ' and

'Eggine,' or 'Tom and Jerry," introduced in

evidence in the lower court are not before

us. To consider the remainder of the

evidence without them might lead us to a

wrong conclusion."

IT is easier to cope with a hold-up man in a

dark alley than to wrestle with the intricacies

of the English language in a civil service test.

Such is the opinion of a large percentage of

the 800 broad-shouldered men who took ex

amination for the Chicago police force. Here

are a few responses that indicate what legal

terms mean to some laymen:

Quash—A garden vegetable.

Abet—The money they put up in a poolroom.

Panel—The lock on a door. To call a jury.

Waiver—A meschanic who makes cloth on a

loam.

Statute—To write a statute is a pitcher. A

picter or form of anything. A picter in marbel.

Defendant—A defendant is the man arrested.

Accessory—A man before the facts and

after the facts.

Arrest—To make a pinch.

Homicide—To burn down your house to get

the insurance.

Subpoena—To hit a prisner with the club.

To serve papers.

Culprit—The culprit is hanged.

— Chicago Record-Herald.

Law and Lawyers have long stood the brunt

of many sharp attacks from the wits and

dramatists, and have been much misunderstood
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by the average layman, but we will be charita

ble and assume that the disapproval and the

resulting sarcasm is not due to the fact "that

no man ever felt the halter draw with good

opinion of the law," as a witty scribe once

wrote. No doubt if the minute history of the

far-away and shadowy empires of ancient

Egypt and Mesopotamia were written, we

would find the same interspersement of caustic

comment, and the same railing and ranting

at the law's inequity and iniquity that we find

in our English and American literature.

The objection to law and its disciples is not

often voiced in as heartless and cruel a manner

as the inimitable bard of Avon has expressed

it in Henry VII., where one of the creatures of

his mighty brain is responsible for the follow

ing iconoclasm: "The first thing we do, let's

kill all the lawyers." Could Shakespeare have

been bothered with a copyright suit at the

time, or must we look for the cause of this

savage pleasantry in an injunction suit in

Chancery, directed, perhaps, against a rival

author or manager? Butler, too, has added

his half-truth to the indictment, for he says:

" In law there is nothing certain but the ex

pense." No doubt if the Nisi Prius reports of

his time were searched, we would find a case of

Butler plaintiff, or Butler defendant, that

would throw much light upon the genesis of

this dictum.

To the count of discrimination, the differing

attitude of the law in its dealing with rich and

poor, how shall we plead? At first blush a

traverse; but after calmer consideration we

will not risk an issue, but adopt the convenient

and conscience-quieting plea by way of con

fession and avoidance. As the cynical Gaul

has it: "Justice is mighty, but money is al

mighty." Goldsmith has recognized and

voiced the common plaint in his poem, "The

Traveller," in the following language: "Laws

grind the poor and rich men rule the law,"

though Oliver's credibility as a witness is much

affected by his early lawless and predatory

career and his latter series of questionable

gallantries, but he could plead in justification

or extenuation of this "obiter" the similar

language of a recognized expert, the eminent

Lord Bacon, who expressed the grievance to

be: "That laws are like cobwebs, where the

small flies are caught, and the great break

through," though, quere, whether this was

written before or after his fall from grace? If

before, it is intelligible; if after, it is a strange

observation for so keen an observer. The

same thought caused Pope to write: "All look

up, with reverential awe, at crimes that 'scape

or triumph o'er the law."

The lawyer's fees have aroused the vindictive

and jealous feelings of many a humble and

worthy scribe. Douglas Jerrold, in a truly-

witty passage, has written: "The law is a

pretty bird and has charming wings; it would

be quite a bird of paradise if it did not carry

such a terrible bill." Dr. Johnson has ex

pressed a similar thought in this homely and

forceful phraseology: "The plaintiff and de

fendant in an action at law are like two men

ducking their heads in a bucket, and daring

each other to remain longer under water."

Even Lord Brougham, whose judicial train

ing and career should have taught him the

truth, has cast the stone of reproach and

ridicule at his chosen profession, for he says:

"A lawyer is a gentleman who rescues your

estate from your enemies, and keeps it to him

self." Our own versatile genius, Dr. Franklin,

broad and liberal as he was by birth and train

ing, has expressed his convictions on the sub

ject in the language of "Poor Richard," rather

than the conservative and diplomatic tongue

he knew so well, for he wrote, "that a country

man between two lawyers is like a fish between

cats." Undoubtedly the far-famed Philadel

phia type.

The artist who drew the picture of the law

suit over the cow, one claiming the head

portion, the other the rear end, and both

tugging and pulling mightily, one against the

other for possession, while the lawyer unmind

ful of the fierce contention is serenely milking

the animal, seems to have been inspired by

the same thought as the witty Pope.

But with all its shortcomings and its failure

to reach the high level that Lord Coke spoke

of, may we all be able to say and agree with

Daniel Webster's thought: "The law, it has

honored us, may we honor it."

— THEODORE D. GOTTLIEB, in the New Jersey

Law Journal.
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CONSTITUTIONAL LAW. (DuE PROCESS AND

EQUAL PROTECTION OF THE LAWS — SALES

IN BULK.

SUPREME COURT OF INDIANA.

In Sellers v. Hayes. 72 Northeastern Reporter

119, the Supreme Court of Indiana administers a

disabling solar plexus punch to the "Sales in

Bulk" law, a test of legislation that has been very

popular during the past two or three years, laws

similar to the Indiana statute having been en

acted in a large number of States.

Acts 1901, p. 505, c. 118 (Burns' Ann. St. 1901,

§66373, et seq.), declared sales of any portion of a

stock of merchandise otherwise than in the ordi

nary course of trade, or sales of an entire stock

in bulk, fraudulent and void as against creditors

whose claims arise from the sale of some part of

said stock of merchandise, unless the seller and

purchaser shall, at least five days before the sale,

make a full, detailed inventory, showing the

quantity and cost price to the seller of each article

to be included in the sale, and unless the purchaser

shall, at least five days before the sale, make in

quiry of the seller as to the name and place of

business of each creditor of the seller, and the

amount owing such creditors, and give each one

notice of the proposed sale. Construing this

statute as entitling any creditor who has a claim

against the original owner on account of sales of

goods at wholesale which have gone into the stock

to subject the whole stock to liability to satisfy

the indebtedness, no matter how small a remnant

of the stock sold by him may remain, the court

concludes that it constitutes a deprivation of

property without due process of law, and a denial

of the equal protection of the laws. "To so in

terpret the statute," says the court, "would mean

that as to a certain class of property, the General

Assembly has given to a certain class of creditors

the monopoly of a remedy which enables them to

impeach the transaction, irrespective of fraud,

and that other creditors would be left remediless,

so far as the statute is concerned. While there

might be some reason in natural justice for giving

a creditor a lien upon, or a special right in an

article of personal property sold by him for the

unpaid purchase price, yet, as there is no essential

unity in a stock of goods, so that it can, in all

cases, be said that the creditor's contribution to

the stock is inseparable, and must, therefore, be

held by him as a whole, or lost to him as a whole,

•what justice is there in giving to mercantile cred

itors an extraordinary right to follow the stock

because they have contributed to build it up, or

because some portion of the goods sold by them

remains on hand? It will be observed that the

remedy is not made dependent upon the question

as to whether there is, in fact, a confusion of

goods; whatever the remedy, it applies to all

stocks. Why should a mercantile creditor be

given a right as against that portion of a stock

which is paid for, which is denied to other cred

itors? If the indebtedness is in part for goods

which have been sold and the proceeds have gone

into the corpus of the debtor's estate, why has

the favored creditor the right to secure his pay

in full when the banker, who also extended credit,

the unpaid clerk, who aided in the transaction of

the business, and the creditors, generally, of the

merchant, are denied a remedy under the statute ? ' '

As supporting the rule that under the fourteenth

amendment to the federal constitution, the state

cannot, through its agencies, exercise arbitrary

and capricious power over persons or property,

the court cites a number of decisions of the United

States Supreme Court, among them: Yick Wo v.

Hopkins, 6 Supreme Court Reporter 1064; Dent,

v. West Virginia, 9 Supreme Court Reporter 231;

Duncan v. Missouri, 14 Supreme Court Reporter

570; Gulf, etc., R. Co. v. Ellis, 17 Supreme Court

Reporter 255; Holdcn v. Hardy, 18 Supreme

Court Reporter 383 ; Barbier v. Connolly, 5 Su

preme Court Reporter 357.

CONTEMPTS. (INHERENT POWERS OF THB

COURT — REGULATION BY LEGISLATURE.)

INDIANA APPELLATE COURT.

Anderson et al. v. Indianapolis Drop Forging

Co., 72 Northeastern Reporter 277, while resem

bling Jacobs v. Cohen, 90 New York Supplement

854, and People v. Grout, 72 Northeastern Re

porter 464, elsewhere considered in these notes in

that it is an outgrowth of the effort of trades

unionism to enforce its demands, derives its main

interest from the assertion of the doctrine that

the power of a chancery court to enforce its in-

junctive decrees by contempt proceedings is in

herent in the nature of the court and cannot be

circumscribed or taken away by legislative enact

ment. The matter which receives most attention

in the opinion is the construction of the scope and

application of Burns' Ann. St., 1901, §§ 1024,.

1026. This statute relates to contempts of court,

prescribes the penalties and methods of procedure,
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and authorizes, among other things, an acquittal

on sworn denial of the facts charged as a contempt,

but provides that nothing therein contained shall

be construed as affecting proceedings against any

party for contempt for the enforcement of civil

rights and remedies. This statute, it is held, has

no application to contempt proceedings in chan

cery brought for the violation of injunctive pro

cess against the court, and as the statute so con

strued does not attempt to interfere with the

power of the court in the enforcement of its own

decrees it is observed in the opinion that it is not

necessary to refer to the inherent powers of the

courts to enforce their decrees and command re

spect for their processes. As indicating its opin

ion, however* that such power must exist so long

as the judicial department is recognized as a sep

arate branch of our governmental system, the

court adds that the existence of such powers is

essential to the maintenance of our system of

government and that no legislature can abridge,

limit, or take away such power either directly or

indirectly by attempting to define the offense, or

undertaking to regulate the procedure. The case

arose from violation by striking employes of the

Forging Company of an injunction restraining

them from interfering with, hindering, obstruct

ing or stopping any of the business of the Com

pany or its servants. The pickets employed by

the labor union and who had actual knowledge

of the injunction were held guilty of contempt in

violating it although they were not made de

fendants in the suit for the injunction.

CONTRACT. (EMPLOYMENT FOR INDEFINITE

TERM — RIGHT TO TERMINATE.)

TEXAS COURT OP CIVIL APPEALS.

The contract before the court in the case of

Hickey v. Kiam, 83 Southwestern Reporter, 716,

was one made and accepted by correspondence.

It appears that the defendant wrote that he had

an opening in one of his departments for a good

forewoman, and that if the plaintiff thought she

was capable of holding such a position, she would

be started upon a certain salary, and if her ser

vices were satisfactory she could have the position

as long as she wished to keep it. It was further

stated that the position was permanent, and that

the chances for advancement were good. The

defendant further wrote: "We wish you to un

derstand that we are not trying to get you down

here just to keep you here until the season is over

and then let you out. We want you to be a

fixture with us in this town, and you will have a

good and satisfactory position with us as long as

you wish to keep it." The offer was accepted by

telegraph, and the plaintiff entered upon the po

sition at once. She was afterwards summarily

discharged, without notice and without cause.

The court holds that a contract to give an em

ployee permanent employment for as long as the

employee shall desire to retain such employment

and the services of said employee are satisfactory

is not one such as the law will enforce unless the

employee fixes the period of his services at

the time he presents himself for work, citing the

cases of Railway v. Scott, 72 Tex. 70, 10 S. W. 99,

13 Am. St. Rep. 758, and also Railway v. Smith,

81 S. W. 22. The plaintiff attempted to claim

that the expression used in the letter "we wish

you to understand that we are not trying to get

you down here just to keep you here until the

season is over and then let you out," fixed the

period of employment at not less than one season,

and that in accepting she accepted the offer for

at least one season, and entered the employment

with this understanding; but the court ruled

against this construction on the authority of the

Scott case above referred to. It has been held in

other states that a contract to give one steady

and permanent employment is enforcible, and in

the case of Pennsylvania Co. v. Dolan, 6 Ind. App.

109, 32 N. E. 802, 51 Am. St. Rep. 289, it was

held that under an agreement to furnish the

plaintiff with steady and permanent employ

ment the duty was imposed upon the master of

employing the plaintiff as long as the latter was

able, ready and willing to perform such services

as it may have had for him to perform, and hence

was not void for uncertainty.

CORPORATIONS. (RIGHT OF STOCKHOLDER TO

SUE ON BEHALF OF CORPORATION —-Ad-

VERSE INTERESTS OF DIRECTORS.)

ALABAMA SUPREME COURT.

The right of a holder of corporate stock to sue

in his own name to enforce the rights of the cor

poration, which are prejudiced by the adverse

interests of the directors, is reasserted in a some

what amplified form in Montgomery Traction Co.

v. Harmon, 37 Southern Reporter, 371. It was

there alleged that the Traction Company had

entered into a contract with J. G. White & Co.,

which gave the latter corporation an undue and

inequitable advantage, and, in effect, consti

tuted a transfer of the property of the Traction

Company to White & Co. without consideration.

It was further alleged that a majority of the

directors of the Traction Company were employees

of White & Co. Under these circumstances, it

is held that a contention that a stockholder could

not maintain suit without first making demand

upon the directors to do so is without founda

tion, and that a stockholder may bring suit in
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equity in his own name without first requesting

the directors to sue, when it was made to appear

that if such request had been made it would have

been refused, or, if granted, that the litigation

following would necessarily be subject to the con

trol of the persons opposed to its success. It is,

however, said that where no demand upon the

board of directors to institute the suit is shown,

and the stockholder relies upon the fact that an

application to the directors to sue would have

been in vain, the facts upon which such conclu

sion rests must be set out, so that the court may

judge intelligently for itself as to whether the

conclusion of the stockholder is well founded. It

is not sufficient to aver that the board, or a large

majority of them, is under the control of the

offending parties, nor that they are interested as

guilty parties in the frauds and wrongs complained

of. The facts showing such control, or such in

terest, must be set out. It is, however, held that

the allegations of the bill as to the personnel of

the board of directors of the Traction Company

were sufficient to show an adverse interest, and

to overcome the presumption that the directors

would do their duty. Possibly the holding of

chief practical importance in the case is embodied

in the statement that under the circumstances

disclosed, the contracts between the two corpo

rations must be regarded as if between a corpora

tion and its directors, or other trustees, and must

be governed by the same principles, and that the

court will set such contracts aside unless they are

fair and reasonable. Thus, inferentially, at least,

announcing the rule that the presumption is

against the validity of such contracts, and that

the burden rests upon those seeking to uphold

them to show that they are fair and reasonable.

EMINENT DOMAIN. (CONDEMNATION OP COR

PORATE STOCK — CONSOLIDATION OF CORPO

RATIONS.)

NORTH CAROLINA SUPREME COURT.

Spencer v. Sea Board Air Line Railway Com

pany, 49 Southeastern Reporter 96, is worthy of

note as an extension of the power of eminent do

main. The doctrine is there applied to the con

demnation of corporate stock, for the purpose

of effectuating a consolidation of public service

corporations. Private Laws 1901, p. 463, c. 168,

conferred authority on the Sea Board Air Line

Railway Company to consolidate with any rail

road or transportation company in the United

States, and provided for assessing the value of

stock owned by dissenting stockholders and mak

ing payment therefor. This provision was at

tacked on the ground that it impaired the obliga

tion of contracts but is upheld as a valid exercise

of the power of eminent domain. This power is

deemed sufficient to justify the provision, al

though the state had no power as against the cor

poration and its stockholders, to amend the

charter. The case contains a somewhat lengthy

and learned discussion of the history, origin, na

ture, and elements of the power of eminent do

main, and it is said that the extended exercise of

the power, which is sanctioned in this case, is a

logical outgrowth of foundation principles which

is rendered necessary to meet the demands of

changing business conditions. " The advancing

needs in regard to transportation and travel are,"

says the court, "deemed by the legislature to

demand the formation of a grand trunk line or

interstate system of railroad. If the Sea Board

Air Line Company had, instead of consolidating,

constructed a separate line or track, every foot

of land necessary therefor could have been con

demned for that purpose. We can see no reason

why, in the exercise of the same inherent supreme

power, the legislature may not empower the cor

poration to condemn the plaintiff's stock."

FRATERNAL SOCIETIES. (INITIATION OP

MEMBER — LIABILITY FOR PERSONAL IN

JURIES.)

SOUTH CAROLINA SUPREME COURT.

While riding a mechanical goat during his initi

ation as a member of the Woodmen of the World,

the plaintiff in the case of Mitchell v. Leech, 48

Southeastern Reporter 290, was severely injured,

and action was brought against the Sovereign

Camp of that order for damages. The defense

was made that the Sovereign Camp was not liable

for the acts performed by members of the local

lodge during the initiation of members, it being

pointed out that the mechanical goat, the con

trivance through which the plaintiff was injured,

was not authorized by the Sovereign Camp. The

court goes into the authority which the Sovereign

Camp exercises over the local lodges at great

length, setting out the parts of its constitution

which are pertinent to this subject. The conclu

sion is reached that in this instance, where it is

shown that the Sovereign Camp selected and

organized local lodges for the purpose of trans

acting the affairs of the order in various localities,

and that such local lodges and the members

thereof were under the complete direction of the

Sovereign Camp, and that a ritual was prescribed

by the Sovereign Camp, the subordinate lodges

were the agents of that camp, and the acts of the

local camps were binding upon the sovereign

Camp if performed within the scope of the agency,

even though the acts complained of were not

authorized by the Sovereign Camp. Upon the
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question of agency the court cites Supreme Lodge

K. of P. v. Withers, 177 U. S. 260, 20 Sup. Ct. 611,

44 L. Ed. 762; Murphy v. Independent Order of

the Sons and Daughters of Jacob of America

(Miss.), 27 South. 624, 50 L. R. A. in; and Bragaw

v. Supreme Lodge K. and L. of Honor (N. C.), 37

S. E. 905, 54 L. R. A. 602. While not referred to

by the court, the case of Jumper v. Sovereign

Camp, Woodmen of the World, 127 Fed. 635,

decided by the Circuit Court of Appeals for the

Fifth Circuit, is opposed to the decision as an

nounced by the South Carolina Court.

LUNACY. (CONTRACT MADE DURING SANE IN

TERVAL.)

INDIANA SUPREME COURT.

In the case of Chase v. Chase, reported in 71

Northeastern Reporter, at page 485, the question

was raised as to whether attorneys, who had been

retained by the alleged lunatic before proceedings

were instituted for the express purpose of pro

tecting his estate in case lunacy proceedings were

brought, had any authority to prosecute an ap

peal from these proceedings after their client had

been adjudged insane. Under the Indiana stat

utes it is provided that the interests of the alleged

lunatic are to be looked after by the prosecuting

attorney, and in the present case, it is shown that

the attorney represented the alleged lunatic in

the lunacy proceedings. There was no doubt but

what the agreement with the attorneys was made

at a time when the person who had been adjudged

a lunatic was perfectly sane and rational. The

court holds that the question comes clearly within

the general rule of principal and agent. It is

stated that while it is yet an unsettled question

whether the intervening insanity of a principal

operates per se as a revocation of the agency

against third persons who have, without knowl

edge of such insanity and before an inquest, dealt

with the agent on the assumption that the prior

authority still existed, yet it seems that no au

thority is to be found which sanctions as between

the principal and the agent the right of the latter

to act where he has full knowledge of the princi

pal's insanity. In support of the doctrine that

the subsequent insanity of the principal termi

nates the agency, the court cites from the leading

text-book writers on this subject. The theory of

this doctrine is that the derivative authority can

not continue beyond the time when the principal

might himself lawfully act in the premises. The

court also cites with approval the case of Davis v.

Lane, 10 N. H. 156, where it is held that the

authority of the agent does not exist during the

nsanity of his principal, for the reason that an

agent's acts derive their validity from the pre

sumed continued assent of the principal, a hy

pothesis that cannot be indulged while he is in

sane. It is pointed out that a fundamental ob

jection to the agreement under discussion is, that

it seeks to provide in advance for an extra judicial

guardianship, whereas the law has made its own

provisions for the care and custody of insane per

sons and their estates. The very fact that an

attorney is an officer of the court furnishes a

special reason why it should not be competent for

him to bargain for a diminishment of the powers

of such tribunal. It is further pointed out that

the proposed agreement was intended to provide

for circumstances which afterward existed, when

the client was too insane to request counsel to

defend him, or to exercise any act of authority

over the litigation. Under these circumstances

the agreement was contrary to public policy, for

it is incompetent for an attorney to make an

agreement authorizing him at his discretion and

without let or hindrance from any one to carry

out a defense to the limits provided by law.

JOINT TORT FEASORS. (CONCURRENT ACTS.)

CIRCUIT COURT, So. DIST. OHIO.

The general haziness which in some jurisdictions

has enveloped the question as to what relation

must exist between the wrongful acts of different

persons in order to constitute them as joint tort

feasors, severally and collectively liable for re

sulting damage, is somewhat clarified by the

opinion of Thompson, J., in Graves v. City and

Suburban Telegraph Association, 132 Federal Re

porter, 387. The petition in that case showed

that a pole of the telegraph company had iron

spikes driven into it at intervals to serve as steps;

that a traction company had lines of trolley and

feed wires carried on iron poles on the same street

near to the telegraph company's lines and wires;

that one of the feed wires of the traction company

through the negligence of the two companies was

allowed to remain in contact with one of the iron

spikes where by reason of insufficient insulation

the metal of the feed wire came in contact with

the metal of the spike ; that the guy wire of the

traction company extended from one of its iron

poles past and touching the wooden pole of the

telegraph company to certain braces and stays

connected with the trolley wires of the traction

company ; that through the negligence of the trac

tion company the guy wire was not provided with

a circuit breaker between the iron pole and the

wooden pole to prevent currents from passing
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along the same through the iron pole to the

ground. Plaintiff's intestate was injured while

climbing the telegraph pole by stepping upon the

spike which was in contact with the feed wire of

the traction company. Both the telegraph com

pany and the traction company were joined as

defendants and contended that this was erroneous

because no joint negligence was shown. After

quotation of authorities stating in general terms

the principle that if persons acting independently

by their several acts contribute to produce a

single injury, each being sufficient to have caused

the whole, they are joint tort feasors, holds spe

cifically that upon the facts alleged the omissions

of the two defendants were concurrent and con

tributed to produce a single injury, each being

sufficient to have caused the whole, so that if

either had performed the duty which the law im

posed upon it, the accident would not have oc

curred.

JUDICIAL NOTICE. (VACCINATION — POLICE

POWER.)

NEW YORK COURT OP APPEALS.

The Court of Appeals of New York has given

additional support to the doctrine announced

some time ago that courts will not pretend to be

more ignorant than ordinary persons. In Vie-

meister v. White, 72 Northeastern Reporter, 97,

it is held that the court will take judicial notice of

the fact that it is the common belief that vaccina

tion is a preventive of smallpox, and on this

ground, Laws 1893, p. 1495, c. 661, as amended by

Laws 1903, p. 1484, c. 667, § 2, constituting sec

tion 210 of the Public Health Law, is upheld as

a valid exercise of the police power. This statute

excludes children not vaccinated from the public

schools, until they are vaccinated, and in addition

to holding that a common belief, like common

knowledge, does not require evidence to establish

its existence, but may be acted upon without

proof by the courts, it is held that the possibility

that the belief may be wrong, and that science

may yet show it to be wrong, is not conclusive

against the validity of the law, because the legis

lature has the right to pass laws which, accord

ing to the common belief of the people, arc adapted

to prevent the spread of contagious diseases.

What the people believe is for the common wel

fare must be accepted as tending to promote the

common welfare, whether it does, in fact, or not.

It is also decided that this requirement is not in

contravention of Const., art. 9, § i, providing for

free common schools, wherein all the children of

the state may be educated.

LIFE INSURANCE. (DEATH WHILE IN VIO

LATION OP CRIMINAL LAW — ENCOUNTER

BROUGHT ON BY ASSURED.)

ARKANSAS SUPREME COURT.

The insured in a policy exempting the insurer

from liability if death is caused by the violation

or attempted violation of any criminal law is not

required, like the common law self-defender, to re

treat to the wall when he encounters an unlawful

personal difficulty, but he preserves his insurance

from forfeiture if he is engaged in retreating from

the scene of hostilities at the time death overtakes

him instead of encountering the king of terrors

face to face while aggressively continuing the dis

turbance. So says the Supreme Court of Arkan

sas in Supreme Lodge K. P. against Bradley, 83

S. W. Reporter, 1055. Bradley was the insured in

such policy and, meeting an ancient enemy of his

at the entrance of the Court House one frosty

January morning, "smote him between the joints

of the harness" with a piece of iron, whereupon

the party attacked, retreating a few steps, contin

ued the hostilities with a pistol. At this juncture,

Bradley, remembering some such maxim as the

ancient one, "Discretion is the better part of

valor," or the more modern one that "A live cow

ard is better than a dead hero," or possibly re

calling the forfeiture clause of his insurance policy,

precipitately retreated, choosing the sheriff's

office as sanctuary. Bradley 'was killed by a

shot which took effect in the back after he had

commenced his retreat, and in an action on the

policy, it was insisted that if there was a causa

tive connection between the assault and the death,

the death was the proximate result of the assault.

To this contention the court replies that it con

tains the fallacy that an assault will be repelled

with more than iawiui force, and while this is often

the case, it is not the result to be naturally ex

pected under the law, which calls for the repulse

of the assault by only such force as may be neces

sary to overcome it. Therefore, argues the court,

when Bradley made his attack the other party

was justified in overcoming that attack, and, if

necessary to do so, in taking Bradley's life, so that

a death resulting while so lawfully resisting the

attack would be the natural result thereof, and

there would be a causative connection between

the assault and the death, or, in other words, the

attack would be the proximate cause of the death.

But as in this case Bradley fled from the conflict

and received the mortal wound in the back while

escaping, the other party was not justified in in

flicting it; his act in so doing was unlawful, and

hence the first violation of the law by Bradley

was not the proximate cause of his death, but the

subsequent unlawful act of the person he assaulted

was the proximate cause.
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MENTAL ANGUISH. (RECOVERY THOUGH NO

PERSONAL INJURY RESULTS FROM NEGLI

GENCE.)

NORTH CAROLINA SUPREME COURT.

The rule commonly known as the Texas doc

trine, owing to its early support by the courts of

that state, to the effect that recovery may be had

for mental anguish, although no physical injuries

result, has recently been extended to North Caro

lina by the decision of the Supreme Court of that

state in the case of Green v. Western Union Tel.

Co., 49 Southeastern Reporter, 165, to cases which

did not involve sickness or death. In this case a

telegram announcing the arrival of a sixteen year

old girl, alone on.a midnight train, in a town where

she was a stranger, was sent to a friend in that

town, with the request that she meet the young

woman upon her arrival at the station. A mis

take was made by the telegraph company in the

name of the sendee, owing to the similarity of

sound on the telegraph keys between one of the

letters of the sendee's name and one of the letters

in the name as incorrectly taken, although the

address was correctly received. As the name

could not be identified, no effort was made to de

liver the message, and the young woman, upon

her arrival, found no one to meet her. The con

ductor of the train put her in charge of the colored

matron at the station, who later secured a hack,

and after some delay she was driven to the house

of her friend. While no physical injury resulted,

the mental suffering of the plaintiff is made the

ground of the action for damages. The court in

considering the question calls attention to the

fact that the telegraph company is a quasi public

corporation, and possesses extraordinary privi

leges which, under the North Carolina constitu

tion, can be exercised only by such corporations

as are organized for a public purpose. The duties

of the telegraph company are essentially public,

it being in fact the complement of the postal ser

vice, and is one of those great pxtblic agencies so

important in its nature and far-reaching in its

application that some statesmen have deemed its

continued ownership in private hands a menace

to public interests. Hence it follows, both upon

reason and authority, that the failure of the tele

graph company to promptly and correctly trans

mit and deliver a message received by it is a

breach of a public duty imposed by operation of

law. As was said in an English case, a breach of

this duty is a breach of the law, and for this breach

an action lies, founded upon the common law,

which action wants not the aid of the contract to

support it. The cases of Cashion v. Tel. Co., 124

N. C. 439, 32 S. E. 746, 45 L. R. A. 160, Landie

v. Tel. Co., 124 N. C. 528, 32 S. E. 886, and Cog-

dell v. Tel. Co., 135 N. C. 431, 47 S. E. 490, are

also cited to this point. All the facts in the case

are admitted, and it only remains, says the court,

to consider whether the plaintiff is entitled to

recover for the mental anguish she may have

suffered as the direct result of defendant's negli

gence. Replying to the allegation that it does

not require to be pointed out that if the barriers

are once thrown down and any disappointment,

annoyance, or unnecessary alarm occasioned by a

delayed telegram shall be allowed to be the sub

ject of damages, every barrier which the law has

erected in the limitation of actions for damages

will be thrown down, the court says: "We do not

think that any such result will follow our decision

in this case, but such a possibility should not

deter us from giving to the plaintiff the full meas

ure of justice to which she is entitled. . . . We

feel compelled to carry out a principle only to its

necessary logical results, and not to its further

theoretical limit in disregard of other essential

principles. We do not feel at liberty to adopt

any one principle as the sole guide of our decisions

and to carry it out to extreme and dangerous re

sults regardless of other great principles of justice

and of law so firmly established by reason and

precedent. We are now considering the question

of damages resulting from the breach of a public

duty by a quasi public corporation. How far

this principle may in the future be extended to

other corporations and to other circumstances we

cannot tell, and in the absence of any matter be

fore us involving its further consideration, we have

neither the right nor the wish to limit nor extend

its application as a pure matter of legal specula

tion." The court reviews at length its prior de

cisions upon this point, and calls attention to the

significant fact that it is the growing tendency of

judicial opinion to allow damages for mental suf

fering even when disconnected with any physical

suffering. In the case of Osman v. Leech, 135

N. C. 628, 47 S. E. 811, the doctrine was extended

to a case of libel. In Texas recovery has been

had for negligence in transmitting a telegram for

bidding a county clerk to issue a marriage license

owing to the fact that the girl was under age.

Here the plaintiff was allowed to recover from the

telegraph company damages for the loss of his

daughter's services up to the age of eighteen and

also for the mental distress involved. Much stress

is also laid upon the Texas case of Missouri Pac.

R. Co. v. Kaiser, 18 S. W. 303, where a girl sixteen

years of age, accompanied only by a girl com

panion, was ejected from the train at a small

town, where she was a stranger, and where she

remained an hour before she was discovered by

friends. The recent New York case of Gillespie
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v. Brooklyn Heights R. Co., 70 N. E. 857, is also

quoted from at length, on the ground that it un

equivocally asserts the principle that recovery can

be had for purely mental suffering without any

physical pain resulting from the breach of public

duty by a common carrier. In conclusion the

court reviews at considerable length cases from

Tennessee, Alabama, Kentucky, Iowa, Louisiana,

South Carolina, Nevada, and Washington where

damages have been allowed, and also cases where

they have been denied from Florida, Georgia,

Illinois, Indiana, Kansas, Minnesota, Mississippi,

Ohio, West Virginia, Wisconsin, and Virginia.

OATH. (PERSONAL PRESENCE OF AFFIANT —

VERIFICATION BY TELEPHONE.)

TEXAS COURT OP CIVIL APPEALS.

An interesting case, which involves a novel state

of facts, and becomes more interesting still when

compared with the case of Western Union Tele

graph Co. v. Bailey, 42 Southeastern Reporter 89,

which was mentioned at page 858 of the Decem

ber (1094) number of THE GREEN BAG, is the case

of Sullivan v. First National Bank of Flatonia, 83

Southwestern Reporter 421. The former case

marked a further extension of legal recognition

of the telegraph, it beingthere held that a tele

graphic notice of the sanction of a writ of cerlioran

and of the time and place of hearing was a notice

in writing within the meaning of the Georgia

statute, requiring written notice to be given. In

the latter case, the Court of Civil Appeals of Texas

decides that an oath cannot be administered by

telephone. It thus appears that though the elec

tric current may be regarded as a sufficiently

reliable bearer of intelligence to subserve the pur

poses of a legal notice, it cannot effect a transfer

of so delicate a thing as the sanction of an oath,

which, it appears, must be delivered in person.

In the case under consideration, an application

for a continuance bore the following remarkable

jurat: "Sworn to and subscribed before me, this

twenty-fourth day of December, 1903, by calling

defendant, W. K. Sullivan, to the telephone, and

asking him whether the contents of the foregoing

application for continuance, which I had heard

read to him over the 'phone were true, to which

he ansrwered in the affirmative, and stated that

he had authorized his attorney to sign his name

for him." In considering the sufficiency of this

method of verification, the court states that in

former times, and especially in other states and

countries, certain forms were required in the

making of an oath, and that the legislature had

in mind the meaning and history of an oath when

they required an application for a continuance to

be sworn to. All these forms, such as raising the

right hand, touching the Bible, Pentateuch, or the

Koran, contemplated the personal presence of

the affiant, and hence it is concluded that personal

presence is required by the Texas statute, although

there is no express provision to this effect. In

answer to a contention that it is sufficient that

the clerk and the attorney recognized the voice

of affiant, the court says: "This brings us to a

further consideration of the question with rela

tion to a possible prosecution for perjury. In

such a prosecution there must be established be

yond a reasonable doubt the fact that an oath had

been legally made, that the matter sworn to was

false in fact, and that the defendant in the prose

cution was the one who made the oath. Now, it

may be true that one can be certainly identified

by the sound of his voice, but that is not enough

for the purposes of the rule in such a case. It

may be true that the officer, when he takes the

affidavit of one well known to him, might recog

nize his voice over the telephone, and therefrom

be able to testify that he took the oath and made

the affidavit an issue. But it must be borne in

mind that the law does not require the clerk or

notary to be acquainted with one who becomes

an affiant before them. A stranger may appear,

sign an affidavit, and demand that the officer

swear him and affix his jurat. In that case the

officer certifies and can swear to no more than

that the man who affixed the name to the affidavit

swore to its truth. The name he signed may

have been fictitious, but the individual swore to

it as the clerk or notary certified, and he would

be subject under that name or his true one to a

prosecution for perjury. Now, if the contention

of appellant is sound, the rule must be laid down

broadly, and whoever might demand the official

jurat by his personal presence might also demand

it over the telephone."

STATUTE OF LIMITATIONS. (WAIVER BY

PRIVATE CONTRACT — INSURANCE CASES.)

KENTUCKY COURT OP APPEALS.

A decision which will have a far-reaching effect

in insurance circles, and which is of interest gen

erally because it is so at variance with the gener

ally accepted doctrine, is that of Union Cent. Life

Ins. Co. v. Spinks, 83 Southwestern Reporter, 615.

The holding in brief is, that a provision in a life

insurance policy, to the effect that no suit shall be

maintained thereon unless begun within one year

from the death of the insured, is void as against

the public policy, the Kentucky statute of limita

tions prescribing a period of fifteen years for ac

tions on such contracts. The following from the
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opinion concisely states the position of the court.

This suit was not brought until more than one

year after the death of the insured. We are

aware that this or a similar provision is contained

in nearly all insurance policies, fire and life. We

are further aware that the provision is upheld by

many courts, including the United States Supreme

Court (Riddlesbarger v. Hartford Ins Co., 7 Wall.

386, 19 L. Ed. 257), and is approved by text

writers. This court has also, though with hesita

tion and misgiving, followed the other courts in

approving it. We therefore have come to the

reconsideration of this question with a deep sense

of its importance and difficulty, and of our duty

in the premises. The legal question is, can parties

by contract substitute a period of limitation, bind

ing upon the courts, for the statutes of limitation

enacted by the Legislature? If they can, it must

be upon some general principle, the breadth and

far-reaching effect of which cannot logically be

limited to mere contracts of insurance, but must

incontrovertibly be applicable to all contracts;

for, if it is a matter of agreement alone between

parties competent to contract, the only inquiry

that can ever be made is, have they agreed upon it.

Pleas of limitation were allowed long before

there was any statute on the subject. The courts

applied them upon the theory of a fiction to the

effect that after so long a lapse of time, during

which the claimant made no assertion of his rights,

in a personal demand, a presumption was raised

that the obligation had been paid or discharged,

and, in the case of real estate, that a conveyance

had been executed but lost. The fiction was justi

fied in the reasoning of the courts by the evident

justness of its effect; it being argued that one who

had so long neglected his rights as to allow the

other party to suffer by it, by the loss of evidence

and the like, ought not to be heard to disturb a

condition he had suffered to come about. But

statutes of limitation have come to be enacted

everywhere. They arc not mere rules of evidence,

presumptions of the payment or extinguishment

of the obligation sued upon, but are statutes ex

pressive of a public policy, and are favorably re

garded by the law. They are not in operation or

suspense at the mere will of tne parties, but in

spite of them. While the statutes themselves

make provision for their suspension, it is to be

noted that in every instance it is allowed for the

purpose of continuing or prolonging a pre-existing

right to sue, and never to close the door against

suits by any kind of waiver in favor of an obligee.

Many statutory provisions are made for the

protection of personal rights, which the parties

may avail themselves of or not, in their transac

tions, as they may please. But where the statute

is expressive of the public policy, any contract

made in contravention of it is ipso facto void.

Parties will never be heard to say that they elect

to waive the public policy, and are willing to abide

by their own substituted policy. The public

policy, as the term indicates, is impersonal, and

essentially of universal and exclusive application

within the territory of the authority declaring it.

There could be no public policy otherwise, and the

whole people would be powerless to enforce any

wholesome general rule of conduct in business

transactions, where any number chose to ignore

or violate it. Statutes of limitation belong to

this class. They pertain to the administration of

justice by the courts of the state — a subject of

paramount concern to the whole public. That

there may be a period of repose against stale

claims is provided, recognizing the old idea that,

but for the loss of evidence, death or removal of

witnesses, forgetfulness, and so on, an apparent

condition might have been explained away. The

statute means more than that no suit shall be

maintained upon the class of claims treated of by

it after the lapse of the time fixed by it. It

means, also, that until that time has elapsed the

courts are open to hear the claim. The statutes

are substituted in lieu of the common-law rules of

presumptions and practice, and establish the pub

lic policy of the state on the subject of limitation

of actions. They supersede not only the fictions

of the common law, but also supersede the hith

erto uncontrolled capacity of parties to them

selves limit the time in which either may right

fully appeal to the courts for redress under their

contracts. Agreements in advance to waive

statutes of limitation altogether are held void on

the grounds that such statutes are for the repose,

the peace, and the welfare of society. Greenhood

on Public Policy, 504; Kellogg v. Dickinson, 147

Mass. 432, 18 N. E. 223, i L. R. A. 346; Trask v.

Weeks, 81 Me. 325, 17 Atl. 162; Green v. Coos Bay

Wagon Road Co. (C. C.) 23 Fed. 67.

The court then discusses the definition of the

term "public policy," giving Story's definition,

and citing Brooks v. Cooper, 50 N. J. Eq. 761, 26

Atl. 978, 21 L. R. A. 617, 35 Am. St. Rep. 795,

and People v. Hawkins, 137 N. Y. 12, 51 N. E.

257, 42 L. R. A. 490, 68 Am. St. Rep. 736, and

also reviews the Kentucky cases bearing upon the

question as to whether statutes of limitation are

in that state indications of its public policy. The

decision reverses the previous decisions in Ken

tucky upon this point, and is also against the gen

eral rule laid down by the United States Supreme

Court and the courts of all of the other states,

with the possible exception of Nebraska and

Georgia.
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THE IMPEACHMENT OF JUDGE SWAYNE

BY HON. CHARLES E. LITTLEFIELD

CHARLES SWAYNE was born in Guy-

encourt, Del., in 1842. From 1865 to

1885 he resided in Pennsylvania. In 1885

he moved to Sanford, Fla., and began to

practice law, intending to make Florida his

home. June i, 1889, he took the oath as

United States District Judge for the North

ern District of Florida, having been ap

pointed by President Harrison, and October

i, 1890, he moved with his family to St.

Augustine, Fla., where he continued to re

side until July, 1894. He immediately em

barked upon the trial of some election fraud

cases which were the cause of great local

excitement and irritation. Witnesses were

intimidated, and in one or two instances

murdered. A Deputy United States Mar

shall was murdered and his murderer went

unwhipped of justice. Others were intimi

dated and in a portion of the district they

were unable in these cases to execute the

process of the court. Being a recess ap

pointment, when his appointment came be

fore the Senate for confirmation a vigorous

but unsuccessful effort was made to defeat

It is understood that the political con-

ons were fully ventilated in the discus-

olOt .

One of the attorneys for the defense in

the election fraud cases having been elected

to Congress introduced a bill which was ap

proved July 24, 1894, changing the bound

aries of the district so as to leave St. Aug

ustine, Judge Swayne's home, outside the

Northern District of Florida. In 1900 and

in 1901, there were some prosecutions in his

court foi trespass upon timber lands in

volving influential persons which caused

some bad blood. In 1897 he became a

candidate for appointment as Associate

Justice of the Supreme Court of the United

States and filed letters of recommendation

from lawyers in Philadelphia, California,

Florida and Texas. F. Carroll Brewster,

brother of ex-Attorney-General Brewster,

certifying that he had "established a repu

tation for industry, integrity, learning and

all the virtues which should adorn the bench.

His patriotism and courage are undoubted."

Failing in this, later in 1899, he was a

candidate for a position on the Circuit bench

for the Fifth Circuit. In this candidacy he

was supported by twenty-two of the lawyers

of Florida, largely from Pensacola (some of

whom afterwards became his prosecutors in

the impeachment proceedings), although for

nearly five ye.ars, if the contention sub

sequently made was well founded, Judge

Swayne had been openly, notoriously, wil

fully and flagrantly committing a "high

misdemeanor" by non-residence in his dis

trict, for which he ought then to have been

impeached. Yes, more than that, nearly

six years before, as now claimed, he had

committed an impeachable offense by cor

ruptly converting to his own use a private

car and sundry provisions belonging to a

railroad in the hands of a receiver, a pro

ceeding which was in 1893, if Prof. John

Wurtz's (of the -Yale Law School) reminis

cences import verity, the occasion of "a

great deal of scandalous talk." In view of

the subsequent developments the statement

in 1899 of an ex-United States District At

torney, afterwards counsel against Swayne,

makes interesting reading. "Judge Swayne

has presided over our District and Circuit

Courts with great satisfaction both to mem
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bers of the bar and the public, evidencing in

his decisions a fine discriminating mind and

great judicial knowledge." He "cordially"

endorsed him and "earnestly" urged his

appointment, and felt that in so doing he

voiced "the sentiment of all who have

knowledge of his character and ability." One

insisted that "his established reputation as

a jurist, his consistent courtesy to the members

of the bar practising before his Court, and his

long and meritorious services as a member

of the judiciary entitle him to the promo

tion he now desires"; and still another re

ferred to him as "a gentleman of unim

peachable character." The italics are mine.

Evidently these gentlemen were not then

duly impressed with the great enormity of

non-residence, or not absolutely continuous

bodily presence in the district, or the espe

cial iniquity of riding in a private car

through the courtesy of the receiver of the

road.

The resolutions of the Florida legislature

which resulted in the impeachment pro

ceedings were originated by Mr. W. C.

O'Neal, who had been convicted by Judge

Swayne of contempt in December, 1902, the

action of the Judge being the basis of one of

the articles of impeachment. Mr. O'Neal

had the resolutions drawn and during a

period of sixteen days with his attorney

lobbied for their passage, spending as E. F.

Davis testifies "a whole lot of money" and

"from $200 to $300 for champagne." This

seems to have been a champagne-inspired

impeachment. The resolution adopted by

the legislature of Florida in 1903 — charged

Judge Swayne with having been a non

resident of his district for ten years, with

having the reputation of a corrupt judge,

with being ignorant and incompetent and

with having so administered the bankrupt

law as to waste the assets so that it had be

come "in effect legalized robbery and a

stench in the nostrils of all good people."

These resolutions were referred to the Ju

diciary Committee of the National House of

Representatives, and by that committee re

ferred to a sub-committee for the taking of

testimony consisting of Hon. Henry W.

Palmer of Pennsylvania, Hon. J. N. Gillett

of California, and Hon. H. D. Clayton of

Alabama.

Twelve specifications were presented to

them as the basis of the investigation.

They charged (i) non-residence; (2) im

proper appointment of B. C. Tunison as

United States Commissioner; (3) refusal to

appoint a United States Commissioner at

Marianna; (4) partiality and favoritism to

B. C. Tunison; (5) oppression and tyranny

in the contempt cases of W. C. O'Neal,

E. T. Davis, and Simeon Belden; (6) wilfully

and corruptly maladministering bankruptcy

cases; (7) oppression and tyranny in the

case of Charles P. Hoskins, resulting in his

suicide, and for the purpose of breaking

down and injuring W. R. Hoskins, charged

with involuntary bankruptcy; (8) corruptly

purchasing a lot and house in litigation be

fore him; (9) ignorance and incompetency;

(n) failing to hold a term of court at Talla

hassee in the fall of 1902; (12) procuring as

endorsers on his notes attorneys and liti

gants having cases pending in his court; (13)

maladministration by discharging people

convicted of crime; (10) is missing from the

printed record.

The impeachment proceedings were char

acterized by some very extraordinary, and

it is believed, entirely unprecedented meth

ods. Prior to March 25, 1904. when the

Judiciary Committee had completed its

work for the time being, the sub-committee

reported to the whole committee, disagree

ing vitally as to the facts, Mr. Palmer and

Mr. Clayton favoring impeachment and Mr.

Gillett, opposing. At this time not a word

of the case had been printed, the statement

of Judge Swayne in exculpation had not

been transcribed, and beside the sub-com

mittee no one on the committee had read

the testimony! A motion to table the mat

ter until the evidence could be printed and

the committee could know what it was act

ing on was promptly voted down, and with
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equal promptitude eight members of the

committee voted to report a resolution rec

ommending impeachment, six of whom

could not have known by an examination

of the case whether there was any justifica

tion for such action. It is written, and still

true, that "He that answereth a matter be

fore he heareth it, it is a folly and a shame

unto him." The charges relating to the

certificate of expenses and use of the private

car had not then been made. The commit

tee consisted of seventeen lawyers and there

is good reason for believing, that as the case

then stood, if all the committee had been

present and had had an opportunity to

read the case, the resolution of impeach

ment would not have been reported. Near

the close of that session of Congress, the

case was postponed until the next session

and the Judiciary Committee were instructed

to take additional testimony and report

their conclusion thereon. The same sub

committee proceeded to take additional

testimony, completing their work November

28, 1904. During this taking, the charges

based upon the certificates of expenses and

the use of the private car appeared for the

first time. The same eight reported that

the "testimony strengthens the case against

the said Charles Swayne." Judge Swayne

at the last taking made an elaborate state

ment explaining and answering all other

charges against him, but did not answer or

explain the charge of having made a false

certificate of expenses. Minority views were

filed in which it was stated, "As a witness he

answered and explained every other charge.

This charge he made no effort as a witness to

answer or explain. The inference from the

record on general principles is, that the

charge is admitted to be true, and that he

has no explanation or answer thereto.

Whether a satisfactory answer can be made

we do not say. We must take the record

as it stands. Upon this record unanswered

and unexplained, we are of the opinion that

in this particular an impeachable offense

has been made out." These views held

that in other respects the case had been

materially weakened. This was the condi

tion of the case when the resolution of im

peachment was adopted by the House

without a division. Afterward and before

the adoption of the articles of impeachment,

controlling and significant facts relating to

these certificates were ascertained.

In his original report in speaking of the

Hoskins case, Mr. Palmer used this mild

and conservative language: "The whole

disgraceful perversion of law and justice

was made possible by the complacency,

stupidity or worse of Judge Swayne who lent

himself to a conspiracy to ruin an honest

man by aiding the conspirators in every

way in his power." After making this

report and while taking the additional testi

mony, Mr. Palmer said, November 28, 1904,

as to the Hoskins case, " There was no allega

tion that Judge Swayne knew anything

about this alleged conspiracy between Can-

houn, Boone, and Tunison (the attorneys

who were alleged to be pursuing Hoskins) at

all. There is no testimony of that kind or

finding based upon it." Yet on the i3th of

December, 1904, he repeated the assertion

made in the report in a speech on the floor

of the House, urging the adoption of the

resolution of impeachment.

It should be stated as to the suicide of

young Hoskins that the physician who at

tended him testified that in his opinion he

died of "acute alcoholism." Mr. Palmer

was chairman of the committee to formu

late the articles of impeachment and the

fact that he reported no article on the Hos

kins case is a demonstration that those

charges had no valid foundation. They had

probably served their purpose when they

aided in the passage of the resolution of im

peachment.

The articles of impeachment were twelve.

The first three were based upon the certifi

cates for expenses made by Swayne under

the following statute, which has been con

tained in the several appropriation bills

since 1896 and is not found in the general
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statutes, although one of a like character

relating to the circuit judge is in the gen

eral statutes, viz: "For reasonable expenses

for travel and attendance of district judges

directed to hold court outside of their dis

tricts, not to exceed ten dollars per day

each, to be paid on written certificates of

the judges and such payment shall be al

lowed the marshal in settlement of his ac

count with the United States." Judge

Swayne certified the maximum of ten dollars

per day and the fact that in the instances

relied on he had not disbursed that sum

was not seriously contested. It was claimed

that many other judges certified in the same

manner, and that under the authority of

United States v. Hill, 120 U. S. 169, the con

temporaneous and continuous interpretation

of a doubtful statute by judges, heads of de

partments and accounting officers would

govern. In 1896 when this law first made

its appearance in an appropriation bill, the

attention of the Senate was expressly called

to the fact that under a similar statute

"Judges were certifying ten dollars a day

regardless of the actual expenses to which

they were put," and the Senate proposed to

correct the practice by adding to the section

after the word "Judges" the words, "which

said certificate shall state in all cases that

the judge had actually incurred or paid the

expense therein stated." This amendment

was disagreed to in conference and in lieu

thereof the words "and such payment shall

be allowed the marshal in settlement of his

account with the United States" were added

and by implication Congress thus recognized

the propriety of that construction and

practice.

It appeared that when this paragraph in

the appropriation bill for 1898 was under

consideration in the House, Mr. Cannon, the

chairman of the Committee on Appropria

tions (Speaker of the last House), stated

that the circuit judges certified their ac

counts for expenses "upon the basis of ten

dollars per day." . . .

"Now the provision in this bill, as we

have reported it will allow these district

judges ten dollars a day upon their certifi

cates in the same way that the circuit judges

get their allowances (which we cannot pre

vent them from getting) at the rate of ten

dollars per day."

Whatever the true construction of this

statute may be it is very clear that Mr.

Cannon understood it to authorize a certifi

cate for ten dollars per day without refer

ence to actual disbursements, and that act

ing upon that construction the House placed

it in at least one appropriation bill. To

hold that when Judge Swayne placed the

same construction upon the statute he was

beyond a reasonable doubt acting corruptly

and dishonestly or that it is not fairly open

to two constructions would impeach either

the intelligence or candor of Mr. Cannon,

either- of which conclusions would be en

tirely inadmissible. The House sustained

these articles by six majority. The Senate

failed to sustain them by a vote of 33 to 49.

Bard and Kittredge, Republicans, voting

guilty, and Dubois and Gibson, Democrats.

voting not guilty on the first article, being

joined by Clarke of Montana, a Democrat,

on the second and third articles, which were

lost by a vote of 32 to 50.

Article 4 was based upon the use of a

private car on a trip from Guyencourt to

Florida belonging to a railroad, the receiver

for which had been appointed by Judge

Pardee and concurred in by Judge Swayne.

The judge was charged with unlawfully

appropriating the car to his own use without

making compensation to the owner and

with allowing as judge the credit claimed

by the receiver for the expenses of said

trip as a part of the necessary operating

expenses of the road. The facts were,

that the receiver on his own motion

tendered the use of the private car to

Judge Swayne and his family from Guy

encourt to Florida, and that the accounts

were never passed upon by Judge Swayne

at all. It was not pretended that it in any

way influenced his judicial action or was
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intended to. It appeared that the car was

only used by the receiver and when not in

use by him was standing in the yard. It

was passed over the connecting lines. After

having specifically charged that Judge

Swayne "acting as judge allowed the credit

claimed by the said receiver for and on

account of the said expenditure," the man

agers made special and strenuous effort to

show that the "expense was not disclosed

in any of the receiver's reports." They

charged him with using the car without

compensation "under a claim of right, for

the reason that the same was in the hands

of a receiver appointed by him" but pro

duced nothing before the Senate to sustain

the charge. They were apparently relying

upon the testimony of Swayne before the

sub-committee, which testimony the Senate

promptly excluded under an act of Con

gress which provided that "no testimony

given by a witness before either House or

before any Committee of either House of

Congress shall be used as evidence in any

criminal proceeding against him in any

court, except in a prosecution for perjury

committed in giving such testimony" (R. S.

U. S. Sec. 859). It should be said, however,

that if the testimony had been admitted it

would have been only by segregating a

question and answer from the context that

they could have proved any admission tend

ing to establish that charge. The trans-

script would have shown that in answer to

the question, Q. "You thought that the

railroad being in the hands of the court,

you had the right to use the property of the

railroad without rendering the railroad

any compensation for it?" he said, A.

"Yes sir, I had ten railroads in my hands

as judge in six years." That he did not

claim that he had the right to use it with

out compensation appears from the answer

to the next question which was propounded

by Mr. Palmer, Q. "And you fancied you

had the right to use the property of any of

the railroads that were in the hands of the

court whenever you pleased without ren

dering any compensation to the railroads

for it?" He said: "I would not say that."

There was practically no evidence offered to

sustain the third article which related to

the use of the private car for a trip to Cali

fornia. It is interesting to note that Mr.

Manager Olmstead in an ineffective attempt

to amend these articles in the House in

sisted that they did not "conform to the

facts as disclosed by the record." He said,

"He, (Swayne), never did appropriate the

car and the provisions under the claim of

right as charged in articles 4 and 5, but he

did improperly use them." While this man

ager insisted before the Senate that these

articles properly charged an impeachable

offense, whether the charge had been made

out he considerately left to the judgment of

the Senate without any discussion or the

expression of an inconsistent opinion on his

part. Thirteen Senators were either not ad

vised of the previously expressed opinion of

the learned manager, or if advised thereof,

did not give it determining weight as they

voted guilty on both articles and 69 voted

not guilty.

Article 6 charged non-residence in the

Northern District of Florida from July

23, 1894, to October i, 1900, and Article 7

non-residence from July 23, 1894, to

January i, 1903, in violation of an ex

press statute providing that "Every judge

shall reside in the district for which he is

appointed, and for offending against this

provision shall be deemed guilty of a mis

demeanor" (R. S. U. S. Sec. 551). Un

doubtedly the most satisfactory method of

establishing the fact that he did not reside

in the district would have been to have

shown that he did actually reside elsewhere,

but the managers were not of course con

fined to that. Substantially all of their

testimony was directed to showing that from

1894 to 1900 he was not actually in the dis

trict except when he was holding court,

arriving there on the day before and leaving

the day or the day after court enc'ei, and

it was claimed that this averaged about
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sixty days in a year. It appeared that

during this period he boarded while in the

district at a private house, or a hotel, and

an effort was made to show that his real

home was in Guyencourt, Del.

The evidence for the respondent clearly

showed that he only spent his summer

vacations at Guyencourt and that it was

not his residence or home. In fact this con

tention was substantially abandoned in ar

gument, one of the managers stating "Wit

nesses were called to show that the respond

ent did not live in Guyencourt. We do not

care whether he lived in Guyencourt or

whether he did not." He never registered

and never voted in Pensacola during that

time. Nor did he anywhere else. He paid

no poll tax there or elsewhere. On account

of his age he was exempt from a poll tax

after 1897.

As cut down, his district contained in 1900

only about 176,337 inhabitants, less than

an ordinary congressional district, and it is

obvious that he had relatively very little to

do. Under the law he was subject to being

ordered to other districts to hold court, ab

sences for which purpose were clearly con

sistent with a continued residence in his

own district. He submitted certificates of

days when he was holding court from Janu

ary i, 1895, to January i, 1904, from which

his counsel made a computation claiming

that it showed that the number of days in

which court was opened and adjourned by

him outside of his district was 8:4, inside

of his district 597. Intervening days dur

ing that time such as Sundays, holidays,

etc., 192, and days used in traveling to

courts outside 102, in all 1705 days em

ployed in the discharge of his official duties

and consistent with his residence in his dis

trict, or an average of about 189 days in

each year. The managers claimed that the

days outside of his district as shown by the

certificates were only 570.

Shortly after the act of July 29, 1894, was

passed, Judge Swayne left St. Augustine

where he was then residing within the limits

of the district for which he was "appointed, "

stating that he "would be compelled to

make his residence within the boundaries of

his district and that he was going to Pensa

cola, and with that declaration he left St.

Augustine that summer in the month of

July." His family continued to live in St.

Augustine until 1896, when they broke up

housekeeping and did not resume it until

October, 1900, in Pensacola. Meanwhile he

made numerous efforts to get a house in

Pensacola. May 28, 1898, he registered at

the hotel in Pensacola as of "St. Augustine,

Fla." Until March 1899, he registered in

Pensacola as of "Fla." but on that date and

afterward as of "City." There was no seri

ous question but that he resided in Pensa

cola after October, 1900. In 1903, a house

was purchased in Pensacola into which he

moved and where he has since resided.

The Judiciary Committee in its report re

lied upon the case of People v. Owers (29

Colo. 535) as an authority on the question

of residence.

In that case the court held that the Con

stitution required the district judge to main

tain his actual residence in his district, as

distinguished from a legal or constructive

residence or domicile. It was a quo war-

ranto, and the court held that the burden of

proof was upon the judge to clearly estab

lish such a residence. The facts were as

follows : — The judge's term began January

9, 1901. The information was filed Septem

ber 9, 1901. "During that time, on account

of the state of his health, the judge had not

actually resided in his judicial district." He

had served a six-year term, ending January,

1901, and until the spring of 1897 he had

clearly resided in Leadville, in his district.

At that time his health was impaired, re

sulting in nervous prostration. He was un

able to sleep in such a high altitude, and

was advised by his physician that his health

and life depended upon his spending as much

time as possible in a lower altitude. He

was married in October, 1897, and from that

time, with the exception of five months at
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Santa Barbara, Cal., he spent most of his

time in Denver, five thousand feet lower,

during the last two and three-fourths years.

He immediately returned to Denver upon the

adjournment of his court, when there was

no other business requiring his presence

unless he stayed longer for the transaction

of his private business, except in a few in

stances when he went to other parts of the

state. From the time of his marriage he

either kept house and lived with his wife or

boarded with her in Denver, except when

she was away on visits, when while in Den

ver he boarded alone. His wife and family

were never in Leadville but once, and then

for less than ten days, on a visit. For the

last nineteen months he had an office in

Denver with his name painted on the door,

the room being rented by a company of

which he was the secretary. His name ap

peared as a resident for 1900 and 1901 in the

Denver directory, but, as he claimed, with

out his knowledge or direction. During

this time when in Leadville he occupied as

his sleeping room a room in the court house

adjoining his chambers and had no other

house or dwelling place in Leadville. The

furniture, including bedstead, bedding, bu

reau, washstand, and carpet, was his prop

erty. He had in 1898 sold the furniture in

the chamber to the county. He paid

nothing for the use of his room. He had

no other personal property in Leadville,

made no tax return, and paid no poll or

personal tax during this period. He took

his meals at restaurants or hotels as might

be convenient and had no regular boarding

place. His wardrobe he kept in Denver,

and took with him when he went to his dis

trict sufficient clothing to meet the necessi

ties of a short stop, except that he had

sufficient personal and bed linen for his use

in Leadville. He was registered as resid

ing at the "Court House."

For nine years, with the exception of

three elections, he voted in Leadville. Dur

ing these two and three-fourths years he had

not been personally present exceeding three

hundred days, fifty of which were exclu

sively devoted to campaigning. In 1899,

1900, and 1901, two-thirds to three-fourths

of his time was spent out of his district. In

legal documents he had always described

himself as of Leadville, so registered him

self when traveling, had rented a box in its

post-office and had had his personal envel

opes marked for return to Leadville, and

had claimed and still claimed it as his home

domicile and residence.

Upon these facts the court held that the

Constitution should be given "a reasonable

and not a purely technical or literal inter

pretation" that "it is only a fair and reas

onable construction, we think, of the ad

mitted facts to say, and we shall so hold,

that it is his bona fide intention as soon as

his health will permit, which he hopes will

soon be realized, to return to Leadville, in

his district, for the purpose of there main

taining his actual residence." Again, "We

think it would be a strained construction of

the language and a harsh rule to enforce

within eight months after the plaintiff's

induction into office to say that because he

had not during that time, on account of the

state of his health, actually resided in his

judicial district and because thus early in

his term it is not entirely certain that at

some definite future date he would return

there, he should therefore be ousted from

office." And again, "and although the

rule, as we have said, requires him clearly

to show a continuing right to hold, this rule

is in entire harmony with another of equal

potency, which is that it is only for some

substantial misconduct upon his part that

the severe penalty of an ouster should be

visited upon him."

In the Colorado case the judge had an

actual and continuous abiding place for him

self and family in Denver, out of his district,

for four years before the hearing. Swayne

has never had any such abiding place.

At the time of the hearing the Colorado

judge was neither actually abiding or re

siding in his district. Swayne was. When
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the decision was rendered it was not even

certain that the Colorado judge would "re

turn to Leadville, in his district, for the

purpose of there maintaining his actual res

idence." The court said he had a "bona

fide intention " to do so. Everybody con

cedes that Swayne is now a bona fide resi

dent of his dis-

trict. With the '

exception of vot

ing, which was

no doubt techni

cally necessary in

order to make

the Co 1 or ado

judge eligible for

election, every

fact and circum

stance is much

stronger in sup

port of residence

in Swayne's case.

In that case the

burden was upon

the respondent to

satisfy the court

that he resided

in Leadville. In

Swayne's case

the managers

were bound to es

tablish non-resi

dence beyond a

reasonable doubt

and the facts

were much more

probative of resi

dence than in the

Colorado case. It

may be safely in

ferred that the managers did not exert

themselves to impress upon the Senate the

authority of the Colorado case. On this

article 31 voted guilty and 51 not guilty.

On Article 7, 19 voted guilty and 63 not

guilty.

The 8th, 9th, loth, and nth articles were

based upon an alleged unlawful conviction for

JUDGE CHARLES SWAYNE

contempt of E. T. Davis and Simeon Beiden,

and as they all depend upon substantially the

same facts they can be considered together.

These cases arose out of a suit in Judge

Swayne's court known as the Florida

McGuire case. It appeared that while this

case was pending in June or July, 1901, he

negotiated with

J. J. Hooten for

the purchase for

his wife of block

91, a vacant un

occupied lot and

a part of the land

in controversy in

the McGuire suit.

Hooten testified

before the Senate

that the judge

"stated if he

bought it it would

disqualify him in

the case in case

it came up before

him." The judge

was not a witness

before the Senate

and this state

ment therefore

stood undenied.

Hooten was a,wit-

ness before the

sub-committee

and on this point

then testified:

Q. "Did you

go over the land

with Judge

Swayne and point

it out to him? "

A. "Yes sir."

Q. " Do you know whether or not this

land was in litigation in the United States

Court at that time or not? "

A . "I don't remember, I know there has

been litigation about that land before and

since. I could not state whether or not

there was at that time."
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It is difficult to understand how the wit

ness could have made that answer, if Swayne

made the statement to which he last testi

fied. He was not however confronted with

his former statement before the Senate.

Swayne was notified that a quit-claim deed

had been made to Mrs. Swayne, Edgar the

grantor declining to make a warranty on

account of the "old Alberta Caro" or

McGuire claim. He wrote the agents to

omit block 91 and send the papers for other

property for which he had been negotiating.

There was no pretence that a deed was ever

made or sought to be made to Judge Swayne.

Sometime in August, Belden and Paquet,

plaintiff's attorneys in the McGuire suit

wrote Judge Swayne requesting him to re-

cuse himself. To this he made no reply

until he reached Pensacola to hold the Nov

ember term. November 5, while the

criminal docket was being disposed of, Mr.

Paquet came into court and Judge Swayne

suspended proceedings, called him up and

in the presence of Mr. Blount, one of the de

fendants, and attorney for the defendants,

in the McGuire suit, called attention to the

letter stating that he had not answered it

as he thought it should be disposed of in

court when the other side was represented.

He stated that he had negotiated in behalf

of a relative for block 91, that during the

negotiations a quit-claim deed had been

forwarded, and on inquiry it was developed

it was because the grantor would not war

rant against the Caro claim, that thereupon

the deed was returned and all negotiations

terminated, that while the letter was not a

formal application he would treat it as such,

and thought under the circumstances he

was qualified to try the case and felt in duty

bound to go on. In argument he was vig

orously assailed for failing to recuse him

self, but a discussion of that phase of the

case is clearly immaterial as he was not im

peached for such failure. In fact, if his

conduct in thus failing was a proper subject

of adverse criticism it only furnished the

stronger motive for the alleged improper

and contemptuous conduct of Paquet, Bel-

den, and Davis, and makes it more probable

that they were guilty of such conduct, as it

intensified the motive. Paquet was not a

witness, and the testimony that he was in

formed by Judge Swayne on November 5,

that the judge had terminated all connec

tion with lot No. 91 was uncontradicted.

The clerk testified that substantially the

same statement was made by the Judge on

Friday, the 8th of November in the pres

ence of Paquet, Belden, and Davis.

It seems that Blount, Paquet, and Davis,

(claimed by Blount, but denied by Davis),

were conferring from time to time about

the trial of the McGuire case up to Satur

day. It had been set down for trial at the

beginning of the term on the motion of

both parties. About five o'clock Saturday

afternoon the criminal docket having been

disposed of, the parties endeavored to make

a disposition of the McGuire case. Paquet,

Belden, and Davis were in court. Davis it

was claimed was sitting with and conferring

with Paquet representing the plaintiff, W. A.

Blount representing the defendants. Plain

tiffs desired a postponement until the fol

lowing Thursday. To this the judge was

willing to agree if defense consented. De

fendants insisted on immediate trial. The

judge ordered the case to go over until

Monday at 10 when it should be tried unless

plaintiffs could show cause for continuance.

Mr. Belden said he wanted to try the case,

and was all ready except procuring the at

tendance of his witnesses. He claimed he

needed forty witnesses, one of whom was

out of the state, but he could not give his

name. He afterwards tried the same suit

in 1902, with full opportunity to get all

the witnesses he wanted and only used six

teen witness all of whom lived within a

mile or two of the Court House and could

have been summoned if at home, in about

two hours time. Paquet was the leading

counsel. He left court and prepared a pre-

cipe for a suit in ejectment in the state

court against Judge Swayne, claiming dam
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ages for rents and profits in the sum of

one thousand dollars, though he knew that

Swayne had never been in possession and

did not claim any title. There never was

any pretence that Judge Swayne had any

title, as the only deed ever made was to his

wife and that was rejected. Mr. Davis was

then employed in that suit and testified that

he knew nothing about the title. Mr. Bel-

den, in answer to a question as to whether

he was advised that Judge Swayne had

made a statement from the bench and had

declined to recuse himself said, "Oh, I was

fully informed about that," though he after

wards in the same examination denied any

knowledge of Judge Swayne's statement

about the purchase. He made no examina

tion of the record to see how the title stood.

Mr. Hooten testified that neither Paquet,

Beiden, or Davis had ever made any in

quiry of him as to the negotiations for the

sale of lot 91. Apparently they were not

looking for reliable information. Beiden

admitted that he had made no inquiries. It

appeared in the contempt hearing that

Paquet, Beiden, and Davis, all signed the

precipe in the State Court suit. The con

ference which resulted in the bringing of

that suit was held in the store of Mr. Pryor,

who seems to have been financing the

McGuire litigation. At that conference it

is claimed an understanding was entered

into to dismiss the McGuire suit on Monday

morning, and great stress was laid upon this

understanding as conclusively demonstrat

ing that the suit in the State Court, which

was afterward brought could not have been

intended to affect the McGuire suit inas

much as it had already been agreed to dis

continue it. But that understanding, if in

fact, had proved to be entirely immaterial

as affecting the propriety of Judge Swayne's

conclusions on the facts in the contempt

case, as it was conceded he was not in

formed of any such understanding or agree

ment. Testifying to it and exploiting it

with a great flourish of trumpets, three

years after it ought to have been communi

cated to the judge, if he was to be affected

by it, while possibly characteristic, could

hardly prejudice the judge before an intel

ligent tribunal. The writ was served on

Swayne after eight o'clock Saturday night.

Mr. Beiden gave as reason for this extreme

diligence, that it was hurried up and served

that night so as to be in time for the rule

day of the following month, and they

wanted to have service on Charles Swayne

before he left the state, but it appeared that

the first Monday of December was the first

rule day and that according to his under

standing he needed only fifteen days for

service and he had at least twenty-one, six

more than the requisite number, and that

he knew Swayne was to be in Pensacola

until the following Monday at 10, so that

from every point of view there was ample

time and opportunity for service on Mon

day.

Later in the evening, apprehensive

no doubt, that the bringing of the suit

should not sufficiently embarrass the Judge

and bring him into public contempt, Mr.

Paquet wrote an article for the Pensacola

Press, published Sunday, and sent it to the

paper by Mr. Pryor. In this article he de

scribed the State Court suit as "A decided

new move in the now celebrated case of

Mrs. Florida McGuire," and in order that

there might be no question as to identity

and purpose, said it was to recover posses

sion of lot 91 "and which is alleged that

Judge Swayne purchased from a real estate

agent in this city during the summer months

and which is a part of the property now in

litigation before him." Beiden and Davis

endeavored to break the force of this ar

ticle by stating that they had nothing to do

with writing it and testified that they so

stated to Judge Swayne at the hearing.

Judge Swayne's counsel claimed in argu

ment before the Senate, that these attor

neys conspired to bring a baseless suit for

an unlawful purpose, and if the conspiracy

was made out it might well have been held

on familiar principles that they were re
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sponsible for all acts done in pursuance

thereof, though they did not directly par

ticipate therein, and the fact that they all

signed the precipe in the State Court suit,

tended strongly to establish the conspiracy.

Monday morning Belden and Davis went

into court (Paquet having been called to

New Orleans by sickness in his family).

Davis had his name entered of record as

counsel for the plaintiff, and discontinued

the McGuire suit. W. A. Blount then, as

amicus curiae, stated that in his opinion a

contempt had been committed and sug

gested that an investigation be had for the

purpose of determining whether a con

tempt had been committed or not, and

afterward wrote out and signed a motion to

that effect in the motion book. The mo

tion was not on oath. Mr. Palmer in his

speech on the impeachment resolution con

tended that in case of a contempt not com

mitted in the presence of the court the pro

ceeding "must be founded on an affidavit

setting forth the facts and circumstances

constituting the alleged contempt sworn to

by the aggrieved party or some other person

•who witnessed the offense. W. A. Blount

was certainly the "aggrieved party" and

was therefore properly moving, yet, in his

address before the Senate, Mr. Palmer bit

terly complained that Blount acted in

that capacity, using this choice collection of

language, characteristic to some extent of

the impeachment proceedings, to adequately

express his feelings. "He selected the one

man Blount whose grist he had insisted

upon grinding in his judicial mill and who

had been able, through Judge Swayne's re

fusal to recuse himself, to force a discon

tinuance of the case, and who might there

fore be supposed to feel willing to do the

dirty work of the judge to institute and

prosecute the proceedings for contempt,"

evidently ignoring the right of "the ag

grieved party" to intervene, which he had

previously asserted. His law was evidently

temporarily in eclipse. As to the necessity

of an oath the "Encyclopaedia of Law and

Procedure" states the law as follows: "As

a rule the proceeding to punish for contempt

committed out of the presence of the court

should be instituted by a statement or some

writing or affidavit presented to the court

setting forth the facts" (Vol. ix, p. 38).

So an oath is not an essential element in the

motion.

The judge made a declaration on the nth,

Monday, relative to the facts, incorrect in

some of its details, but in substance an ac

curate statement of his connection with lot

91, and this was made a matter of record.

Tuesday, Belden and Davis appeared and

filed an unverified answer. Neither of

them testified, though they had every op

portunity. Mr. Palmer in his report to the

House stated in substance five times that

they had purged themselves on oath and

enlarged upon the iniquity of holding them

for contempt after such purging, and al

though his attention had been called to the

fact by Judge Swayne, that there had been

no such purging, he afterward repeated in

substance the same statement six times in

his speech to the House. In their answer

they did not deny bringing the suit in the

State Court, but they did not claim it was

in good faith or that they so believed.

They denied being present on November 5,

when Judge Swayne made the statement,

but did not deny that it had been com

municated to them, or that they had any

knowledge thereof. For their reasons for

believing that Judge Swayne or some mem

ber of his family was interested in lot 91,

they referred to the declaration made No

vember n, the day before, in which dec

laration it was stated that " thereupon.and

by his advice, the said deed was returned to

the proposed grantors with the statement

that no further negotiation whatever could

be conducted by them in relation to this

property, and they thereupon refused to

purchase either at the present time or in

the future any portion of said tract," an

express and unequivocal repudiation of the

deed. Yet having referred to this very
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declaration as the source of their informa

tion, Belden and Davis went on to say in

their answer that they "believe there is in

existence a deed to Mrs. Charles Swayne

uncanceled, and that they have MO knowl

edge of its repudiation."

That must have impressed Judge Swayne

as a candid way of treating his own dec

laration, mildly informing him that he was

not worthy of belief and constituting a new

contempt. It indicates perhaps why the

answer was not sworn to. Davis did not

deny in the answer that he had been of

counsel for the plaintiff in the McGuire case,

he simply claimed the court had no juris

diction over him until he requested the

court on the nth to mark his name as at

torney for the plaintiff. He testified be

fore the Senate that he was not of counsel

in that suit, but he did not testify at all

before Judge Swayne, and all Judge Swayne

had was the evasive denial, not on oath, in

the answer. There was testimony on the

impeachment trial that Davis was confer-

_ring with and apparently making sugges

tions to Paquet when he was urging a post

ponement on Saturday, and at other times,

which among other things properly led the

judge to believe and hold in the absence of

any express denial, as he held in his finding

that "his acts in and about the court room

had led the court to believe that he was the

counsel in the case previous to that time"

(Monday).

In answer to the question: "Then, Mr.

Belden, these facts of what you did outside

of that court and as to your notice and the

honesty of your purpose in doing them were

never brought to the attention of Judge

Swayne on the hearing of the proceeding

for contempt, were they?" Mr. Belden

emphatically said, "Never, under no cir

cumstances would I have gone to him."

The bringing of the suit in the State

Court, the notice in the paper, were all

proved. It was hardly necessary to call

any one to prove to the judge his own dec

laration made to Paquet, and when Belden

and Davis failed to deny that that informa

tion had been communicated to them, or

that they had any such knowledge, but

stood dumb and mute, he clearly had a

right to infer, if he was not actually bound

to do so, that it had been so communicated

to them and that they knew the State suit

was without foundation and clearly a con

tempt. Who can say that beyond a rea

sonable doubt he was wrong in so finding?

Who can justify the professional ethics

that for the purpose of convicting Judge

Swayne of an infamous crime in rendering

a judgment, insistently urged upon the

Senate facts believed to be important and

determining, which were not only not pre

sented but were deliberately withheld from

him when he rendered that judgment. ' It

is to be regretted that the management

were confronted with an exigency so great

as to make such a course necessary.

In this connection it is important to note

that after having failed in a writ of prohibi

tion to prevent Judge Swayne from pro

ceeding against him for the same contempt,

Louis Paquet, the leading counsel for plain

tiffs in the McGuire case, who drew the

precipe in the State Court suit and wrote the

newspaper article, and was fully informed of

all the facts, came into court March 31,

1902, and filed a signed statement in which

he admitted that "through excessive zeal

in behalf of his clients he did so act that

this honorable court was justified in believ

ing the said actions were committed in con

tempt thereof, and as showing disrespect

therefor" and apologized therefor, where

upon he was promptly excused by the

judge. This was not in evidence before the

court when the judgment was rendered

against Belden and Davis, but the confes

sion of one of the combination does not

tend to impeach that judgment but con

firms it.

It was urged that Judge Swayne had no

jurisdiction of contempt proceedings in such

a case. The case was carried before Cir

cuit Judge Pardee and with Judges McCor
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mick and Shelby sitting and concurring

•with him he held: "The relator is an at

torney and counsellor of the United States

Circuit Court for the Northern District of

Florida and as such one of the officers of the

court within the intent and meaning of the

above statute. As such officer he was and

is charged with conduct in and out of court,

which if accompanied by malicious intent or

if it had the effect to embarrass and obstruct

the administration of justice was such mis

behaviour as amounted to a contempt of

court. To hear and decide whether the relator

was guilty of such contempt was clearly

u-ithin the jurisdiction of the court" (112

F. R. 139).

When sustained by three disinterested

judges, Judge Swayne could hardly

be said beyond a reasonable doubt to

have wrongfully asserted jurisdiction. He

sentenced them to two years disbarment

and imprisonment for ten days and one

hundred dollars fine. Mr. Blount immedi

ately called his attention to the erroneous

disbarment and it was at once remitted.

The statute only authorized fine or impris

onment. No one at the time consulted the

statute and the respondents made no ques

tion as to the propriety of the sentence. No

one seems to have known at the time that

the sentence could not be cumulative. A

petition for habeas corpus was made out and

seventeen reasons alleged as the ground

thereof, but the illegal sentence was not

relied upon. Judge Pardee in his opinion

called attention to it and gave the respond

ents the option of serving the time or pay

ing the fine. They had both served three

days. Beiden elected to complete the time

but Davis paid the fine, so that neither

was injured by the erroneous sentence.

There was nothing to show that Judge

Swayne knew the requirements of the stat

ute in this respect, and constructive or in

ferred knowledge as distinguished from

actual would hardly be sufficient upon

which to predicate express malice. There

was a good deal of conflicting testimony as

to the language used by Judge Swayne in

passing sentence. It was claimed and de

nied that he characterized their conduct as

a "stench in the nostrils of the decent

people." It was at least doubtful whether

he used that expression and it was admitted

that he expressed regret at being obliged to

sentence Mr. Beiden who was some seventy

years of age and suffering from facial pa

ralysis. On these articles the vote was

uniform, 31 guilty and 51 not guilty.

The 1 2th article was based on the O'Neal

contempt case. On this article the man

agers asserted in argument that the facts

material to the issue were not in dispute.

Nothing could be farther from the facts.

On the material facts there was a direct and

irreconcilable conflict of testimony. Mr.

Greenhut was at one time a director in the

American National Bank of Pensacola, of

which Mr. O'Neal was president. While

such a director the bank negotiated a loan

to Scarritt Moreno of $13,000, and received

security therefor. There was some question

as to its value. The loan with the security

was transferred to a director of the bank

for $10,000. Meanwhile Greenhut had en

dorsed a note to the bank for Moreno, for

$1,500. Greenhut refused to pay the note,

claiming that the bank had security which

should be applied thereto. Moreno became

insolvent and Greenhut was appointed his

trustee and under the advice of his counsel

brought a suit in equity, claiming an in

terest for the bankrupt estate in the secur

ity, and made the bank a party thereto.

The suit was brought on Saturday, and on

the following Monday, as O'Neal states in

his affidavit, as he was going to the bank he

saw Greenhut standing in the door of his

store "and it suddenly occurred to respondent

to reproach the said Greenhut with having

brought the suit mentioned in his affidavit

against said bank." He entered Green-

hut's store in which an altercation occurred,

as the result of which O'Neal cut Greenhut

with a knife "at a point behind the left ear,

then across the left cheek, ending at the
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left corner of the mouth and stabbed him

on the left side, over lower ribs, upon the

left hip, on the left elbow, and on the left

hand."

O'Neal admitted in his affidavit that the

conversation was "however concerning chiefly

the bringing of the said suit against the said

bank." The great question in the case was

whether he made an assault with intent to

kill upon Greenhut "concerning chiefly the

bringing of said suit, " or whether he was

properly repelling an assault made upon

him by Greenhut. Upon this point O'Neal

and Greenhut were directly at issue. At

the hearing Greenhut was impeached only

by the opposing testimony of O'Neal, there

being no other eye witness to the beginning

of the affray.

On the other hand O'Neal having sworn

in his affidavit made about fifteen days be

fore the hearing, "that Greenhut in his an

swer to the suit on the $1,500 note had inter

posed a defense which this respondent be

lieved and believes to be untrue, and known

to the said Greenhut to be untrue" admitted

on his cross examination at the hearing that

he didn't know what the plea in that case was,

an admission that did not tend to sustain

his credibility as a witness. He admitted he

had pleaded guilty to three criminal charges,

one, shooting across a public street, and two,

for carrying concealed weapons, neither of

which were calculated to commend him as a

keeper of the peace. A newspaper reporter

testified that immediately after the assault

O'Neal gave him his version of the facts and

said Greenhut gave him the lie when he

struck Greenhut and then Greenhut struck

him, flatly contradicting O'Neal's subse

quent version and proving him the aggressor.

At the hearing O'Neal 'exhibited a small

pocket knife as the weapon used by him.

One witness who held O'Neal and tried to

take the knife from his hand, with which

he had been asserting his judicial rights

against the trustee in bankruptcy, testified

that the knife exhibited was not the knife

used, and another witness not so positive,

said he did not think it was the same. If

he had any regard for the weight of evi

dence, how Judge Swayne could have done

otherwise than accept Greenhut's version, it

is difficult to see. How any intelligent, fair-

minded man fully informed as to the facts,

could have held otherwise is not perceived. A

fortiori Swayne did not commit an impeach-

able crime in so doing. O'Neal was convicted,,

sentenced to sixty days imprisonment, a

writ of error to the Supreme Court of the

United States was sued out, a supersedeas

of the sentence was granted and O'Neal was-

never imprisoned a moment for his murder

ous assault. That court held that "Juris

diction over the person and jurisdiction

over the subject matter of contempt was

not challenged. The charge was the com

mission of an assault on an officer of the

court for the purpose of preventing the dis

charge of his duties as such officer, and the

contention was that on the facts no case of

contempt was made out."

In other words the contention was ad

dressed to the merits of the case, and not to-

the jurisdiction of the court. (190 U. S. 36.)

The judge's jurisdiction, his right to hear

and determine the question of contempt, on

such a state of facts was then challenged in

a habeas corpus proceeding before Judge

Pardee, Judges Shelby and McCormick sit

ting with him. They unhesitatingly and

unanimously held:

" The question before the District Court in

the contempt proceeding was whether or

not an assault upon an officer of the court,

to wit, a trustee in bankruptcy, for and on

account of, and in resistance of, the per

formance of the duties of such trustee, had

been committed by the relator; and if so,

was it, under the facts proven, a contempt

of the court whose officer the trustee was?

Unquestionably the District Court had juris

diction summarily to try and determine

these questions, and, having such jurisdic

tion, said court was fully authorized to hear

and decide and adjudge upon the merits.""

(125 F. R. 967.)
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When three able and disinterested judges

held that he "unquestionably" had jurisdic

tion, it is preposterous to contend that

Judge Swayne committed a crime in assert

ing it. To be sure the learned managers

vehemently contended in argument that,

reproaching Greenhut with a lethal weapon

"concerning chiefly" the bank suit, was an

indictable offense, and if punished as for

contempt, he would be twice punished, and

therefore O'Neal could not be held for con

tempt. Unfortunately for this contention

the Supreme Court of the United States in

In re Savin (131 U. S. 275) had held the

other way, saying "undoubtedly the offense

charged is embraced by that section and is

punishable by indictment. But the statute

does not make that mode exclusive."

Strange as it may seem, this article received

the largest vote of any, 35 voting guilty and

47 not guilty. There was no division on

party lines.

Thus ended the fifth impeachment of a

United States Judge in our history. Judge

Swayne was not a witness and at the con

clusion of the evidence his counsel offered

to submit the case without argument,

which offer was declined by the managers.

Of all impeachments it was the most ab

ject and humiliating failure as none was ever

tried that did not come nearer a favorable

result, in no case failing to get at least a

majority in favor of conviction on at least

one article, while here the most favorable

result was a majority of 12 against convic

tion.

What there was in legitimate proof that

would stand the test of impeachment pro

ceedings, as indicated by the articles relied

on, to justify the assertion of Mr. Palmer,

made in the debate on the articles, January

19, 1905, that "The track of this man since

the time he was appointed a judge in Florida

down to this date, is spread all over with

bankruptcies, scandals, and suicides," an in

telligent and discriminating public must

judge. The assertion, however, went broad

cast throughout the country, as a summary

of the charges against Judge Swayne.

It is reasonably safe to assume that here

after Congressional lawyers having any de

sire for "the bubble reputation" will not be

likely to seek it in impeachment proceed

ings, unless the facts are such as to compel

a favorable result, unaided by passion or

prejudice.

Hon. C. H. Grosvenor has something of

a reputation as a political prognosticator,

but he sometimes enters other fields. I

conclude this article by quoting without

comment, approving or otherwise, a proph

ecy with which he concluded a speech on

this case in the House of Representatives.

He said: "We shall see what we shall see,

and when our managers come back from the

Senate trailing the flag of partisanship and

persecution in the dust of overwhelming

defeat, we shall understand then better

than we understand now the principles of

law governing this case and the elements of

hate that have entered into it."

ROCKLAND, MAINE, March, 1905.
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THE TALE OF "34 FEDERAL"

BY DONALD RICHBERG

I AM "34 Federal," a book with a past.

Once I was innocent and beautiful, yet

withal wise. Now I am still wiser, but my

innocence, my beauty, and my pride have

fled. Listen to my story.

My master is a very poor lawyer. He is

not poor in money, because he has managed

to conceal his faults under a great bluster

of manner, but he is poor in legal wisdom,

very careless, and never brilliant in tactics.

Not long ago master took me down and

thumbed my pages, saying as he did so:

"152 or 252 — or —what was that number?

I don't suppose the case applies, because no

case will apply, but Griswold said it was

right in point. — Ah, here it is!" He then

ran down the syllabus and before he had

read the opinion began to whistle and slap

his thighs. This is a thing which only a

careless lawyer does: counts his chickens on

the eggs in the syllabus (which only too

often turn out bad). Next he read the case

through carefully, all the time stroking my

leather back affectionately. Finally he

turned down a corner of two of my leaves

and then laid me carefully down at the side

of his desk. Just then a client entered the

outer office.

"Ah!" said master, "come right in, Mr.

Brown."

Mr. Brown came in looking very sad. He

sat down slowly, with a long sigh, and began

to tell master how hard times were. Finally

he asked if master felt as doubtful about his

case as he had . before. Master looked at

me and then drew his lips tight together and

said:

"Well, Mr. Brown, all things are uncer

tain in this profession. I think we have a

chance to win."

Then Mr. Brown went on and talked

about how his bills worried him, till finally

master interrupted.

"Look here, Mr. Brown," he said, "you

mean you'd like to drop this case and not

have to pay me any more fees." Then he

bellowed out a mirthless sort of guffaw and

continued, over-talking Mr. Brown's pro

tests :

"I'll tell you what I'll do. I'll do this : I

don't advise my clients to fight a case un

less they have a good chance. Now I'll

prove it. I'll carry this litigation through

without a cent of further cost to you, not a

cent — if I lose. If I win,'you give me a

third — no, hang it ! if this is all my game

we'll share alike. I'll do it for half."

"I'll take you up," said Mr. Brown ea

gerly, "I'll take you up."

"All right," said master, "we'll just call

that settled; and we'll put it down in writing,

so we will neither of us forget."

After Mr. Brown had gone, master sat for

a long time, staring at the blank wall. Then

he turned and patted me softly and said to

me: "You're worth just half of ten thousand

to me, old boy, and I can make pretty

good use of that amount right now."

For some time after that day I lay on

master's desk, and master was so kind in

his glances toward me that I began to feel

I had hitherto misjudged this man, and I

took keen pleasure in this growing friend

ship between us. At last one morning he

gathered a lot of papers together, with many

grunts and much "cussing" of the stenog

rapher, and went over to the court room,

where he sat holding me in his arms for a

short time. Then the clerk called, "Brown

against" something or other. I could not

quite hear all he said, as master jumped up

and hurried forward to where the judge sat.

Now came the proudest hour of my life.

After a great deal of talk and many dis

agreements between the lawyers and the

judge, master finally came over to the table

where he had left me and opened me to

the place where the corners were turned
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down. Then master read from me four solid

pages in a big, emphatic voice, pausing now

and then to innate his chest and glower at

his opponent. Sometimes he would read a

sentence over slowly and quietly and then

roar it out again, all the time thumping my

pages with his heavy hand. Of course I

knew this was not anger on his part, so I

didn't mind it, though it cracked the glue in

my back very badly.

Master's opponent didn't seem to mind

this either, for he sat and smiled throughout

master's recital. The more noise master

made, the more steadily the other man

smiled. Finally master said:

"I think, if your honor please, that this

case is quite decisive as to the present con

troversy. Perhaps your honor would like

to see the case yourself."

Master passed me over to the judge, who

placed me before him on his high desk.

Pride filled every thread in my binding.

Before the judge had adjusted his glasses,

however, the opposing attorney rose.

"If your honor please," he began, in a

sort of whimsical drawl, "the attorney rep

resenting Mr. Brown has unfortunately neg

lected to examine the last volume of the

Supreme Court Reporter which has just

come to my hands. The case of Notman v.

Northern Consolidated, etc., Co., p. 225, is

worthy of attention. Allow me to read the

final words of the decision:

"The 'pig-iron' case, as it is commonly

called in the ' 34th Federal," has been so per

sistently brought to the attention of the

court in this cause, that a final word is

necessary as to that decision. There can be

but little doubt that the opinion in the

'pig-iron' case proceeded from a mistaken

view of the facts, or else was predicated upon

facts not appearing in the record. Certain

it is that that decision is to-day without

following in any of the courts of the United

States and England, and cannot be regarded

as having any weight in the decision of the

cause at present before this court."

There was a dead silence in the court

room after this, and I could just see over

the edge of the judge's desk that my master

turned very red. Then the wrangling broke

out again, but it did not last much longer,

and soon my master gathered together his

papers and started to leave. The judge

called him back and returned me to him.

To my surprise he seized me quite roughly

and carried me back to the office, held under

his arm so I feared I would fall to the muddy

pavement at any moment. Arrived at the

office, my master flung his papers on the

desk and then held me in his left hand

while he struck me several hard blows with

his right hand, all the time growling out

the most unprintable sort of words.

After many minutes of this sort of abuse,

which bruised me both within and without,

he seized me with his right hand and flung

me in the far corner, where I landed between

the safe and a waste-basket in a very bat

tered state — my front cover almost torn off

and my leaves all open. There I have lain

for days— weeks I think it is now. Once

in a while my master, in passing by, kicks

me with his heavy boot. This pains me

greatly, but I feel that I shall soon be be

yond all pain. The next time the scrub-

bing-man picks me up and lays me on mas

ter's desk, will probably mark my end. The

scrubbing-man has done that three times,

meaning to be kind, but each time my mas

ter pounces on me in the morning with a

savage growl and throws me back in the

corner, more ragged and wounded than be

fore.

I hear Mr. Brown joking master in the

outer office, something about a contingent

fee. Last week when Mr. Brown left master

swore he had a mind to throw me out of

the window, but he finally said : "No, I

won't," and flung me back in this corner.

The door has slammed. Mr. Brown has

gone. Master is coming into his office.

CHICAGO, ILL., March, 1905.
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THE PERPETUATION OF THE OPEN MARKET

BY BRUCE WYMAN

Of the Faculty of Law in Harvard University

I of supply, will result in numberless in

stances. As to this, the combinations at

the present day defy the courts to declare

such a course of action to be illegal, however

oppressive it may be.

EVEN to the most superficial observers

of current events it is clear that the

competitive system is much threatened from

many quarters. Undoubtedly the indus

trial order in the first half of the twentieth

century is going to be a different thing from

the business organization of the first half of

the nineteenth century; but whether this

change is to be one in kind or one merely

in degree remains to be seen. At the pres

ent moment despite adverse movements the

substance of competition is still to be found

in the general course of most of industrial

activities for the greater part of the time.

This condition can be maintained if all of

the conservative forces of society are ex

erted; and among these one of the most

potent is the law.

The courts are manifesting the greatest

activity at the present time at various

points where the disturbing force of the

predatory combination is making itself

felt. And there is now much law by which

outrageous action by a combination may be

stopped. There are, however, many ques

tions of law in relation to such action that

are in dispute. One of these problems it

is proposed to discuss in this article, as it

is one of the most pressing of those that

are undetermined. The issue involved is

whether there is a difference between the

methods in competition which may be em

ployed by an individual and the course of

action that may be taken by a combination

in competition. More precisely the question

is whether a combination engaged in com

petition may refuse to have any business

dealings with those who continue to have

commercial relations with its rivals. For

it is obvious that if the combination be

permitted to compete in this way, the ruin

of the rival, thus cut off from his sources

II

The general legal theory of the most ac

curate observers of these current industrial

phenomena is that every person engaged in

business has a legal right to his trade; con

sequently those who interpose themselves

between a trader and the persons who would

deal with him commit aprima facie tort by this

very interference. By this theory every one

who intermeddles with the business relations

of another is put to his justification; among

the initiated, therefore, the problem of legal

ity has become a question of justification.

A man who urges his friends to stop dealing

with his enemy by this theory is liable for

the damage caused by his intermeddling,

since his motive is bad; but a tradesman

who persuades a customer to stop buying of

his rival has a justification by obvious policy,

for by general principle fair competition is

a complete justification, since its operation

is held to be for the best interests of society.

This general theory is already established

by the weight of modern authority, although

there persists a respectable dissent.

The nature of this business right is ex

cellently stated in a recent case, Jersey City

Printing Company v. Cassidy, 63 N. J. Eq.

759. In that case the court was challenged

to define its right to issue an injunction at

the prayer of an employer to restrain the

defendants, former employees then on

strike, from unlawful interference with

scabs who were seeking to take the places

of the strikers.

Vice-Chancellor Stevenson stated the right

of the complainant substantially as follows:
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"A large part of what is most valuable in

modern life seems to depend more or less

directly upon ' probable expectancies.' When

they fail, civilization, as at present organized,

may go down. As social and industrial life

develops and grows more complex these

'probable expectancies' are bound to in

crease. It would seem to be inevitable that

courts of law, as our system of jurispru

dence is evolved to meet the growing wants

of an increasingly complex social order, will

discover, define, and protect from undue

interference more of these 'probable expec

tancies.' It will probably be found in the

end, I think, that the natural expectancy of

employers in relation to the labor market

and the natural expectancy of merchants in

respect to the merchandise market must be

recognized to the same extent by courts of

law and courts of equity and protected by

substantially the same rules. It is freedom

in the market, freedom in the purchase and

sale of all things, including both goods and

labor, that our modern law is endeavoring

to insure to every dealer on either side of

the market. The merchant, with his fortune

invested in goods and with perfect freedom

to sell, might be ruined if his customers were

deprived of their freedom to buy."

As to the grounds upon which justifica

tion may rest, they are many. For the

present purpose it is enough that fair com

petition is an accepted excuse. But if the

motive or the method be bad, the justifica

tion properly fails. All this is shown in

Doremus v. Hennessy, 176 111. 608, 52.

This action was on the case for damages

upon the ground that the members of an

organization known as the Chicago Laundry-

men's Association had fixed a scale of prices

for laundry work, and had conspired to

injure the plaintiff in her good name and

credit, and to destroy her business, because

she would not charge prices in accordance

with such scale, and they were proceeding

to carry out the conspiracy. It was held

actionable.

The court by Mr. Justice Phillips said:

"A combination by them to induce others

not to deal with appellee or enter into con

tracts with her, or to do any further work

for her, was an actionable wrong. Every

man has a right, under the law, as between

himself and others, to full and free disposi

tion of his own labor and capital according

to his own free will, and any one who in

vades that right without lawful cause or

justification commits a legal wrong, and, if

followed by an injury caused in consequence

thereof, the one whose right is thus invaded

has a legal ground of action for such wrong.

An intent to do a wrongful harm and in

jury is unlawful, and if a wrongful act is

done, to the detriment of the right of an

other, it is malicious; and an act maliciously

done with the intent and purpose of injur

ing another is not lawful competition."

The principal point to carry forward from

this is the idea that to compete as one

wills is not an absolute right in our law,

but that competition is only a permission

granted by the law when its operation is

upon the whole for the best interests of es

tablished society, forbidden if it is carried

on in a way prejudicial to the industrial

order. It cannot be said, therefore, at the

outset of a discussion of competition by

combinations such as this is to be, that as

one man has an absolute right to compete

as he chooses, therefore fifty men acting to

gether have the same right to compete as

they choose. The theory that has just been

developed cuts in back of all this by deny

ing even to single men the justification of

competition whenever their actions seem op

posed to sound policy; and by the same

law, whenever the operations of a combina

tion in the course of competition are proved

to be detrimental to the best interests of

society, its members may be held to be

tort-feasors by reason of what they have

done. For what is to be held fair in com

petition, and what unfair, is by this analysis

all a question of public policy, which may

well be different in the case of concerted

action and in the case of indivdual action.
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III

Still we are confronted at the outset with

the established law for freedom in competi

tion and the undoubted desire for its main

tenance. Competition is firmly believed by

the mass of men to be worth more to society

than it costs; and therefore, so long as com

petition by a combination has no different

effect upon the course of trade than com

petition by an individual has, it must be

allowed to go on however ruinous it may be

to rivals in business. Not until we have a

plain case where combined effort can be

shown to be altogether different in its opera

tion from individual action can the compe

tition of a combination be held unfair while

similar methods are held fair enough for an

individual.

Perhaps the most noteworthy case in this

connection is Mogul Steamship Company v.

McGregor, because of the great opinion of

Lord Justice Bowen, L. R. 23 Q. B. D. 598.

The actual facts of that case also make it a

crucial one. The defendants were a number

of ship-owners who formed themselves into a

league or conference for the purpose of ulti

mately keeping in their own hands the control

of the tea carriage from certain Chinese ports,

and for the purpose of driving the plaintiffs

and other competitors from the field. In

order to succeed in this object, and to dis

courage the plaintiffs' vessels from resorting

to those ports, the defendants during the

"tea harvest" of 1885 combined to offer to

the local shippers very low freights, with a

view of generally reducing or "smashing"

rates, and thus rendering it unprofitable for

the plaintiffs to send their ships thither.

Moreover, they offered a rebate of five per

cent to all local shippers and agents who

would deal exclusively with vessels belong

ing to the conference — a rebate which

would be forfeited if at any time outside

ships were used.

It is impossible to give a fair impression

of Lord Bowen's opinion by extracts from

it ; but his points may be shown. Considered

as mere competition he found, of course, no

cause of action; on that point he said in

one place: "The offering of reduced rates

by the defendants in the present case is

said to have been 'unfair.' This seems to

assume that, apart from fraud, intimidation,

molestation, or obstruction of some other

personal right in rem or in personam, there

is some natural standard of 'fairness' or

'reasonableness' (to be determined by the

internal consciousness of judges and juries)

beyond which competition ought not in law

to go. There seems to be no authority, and

I think, with submission, that there is no

sufficient reason, for such a proposition. It

would impose a novel fetter upon trade.

The defendants, we are told by the plain

tiffs' counsel, might lawfully lower rates pro

vided they did not lower them beyond a

'fair freight,' whatever that may mean.

To attempt to limit English competition in

this way would probably be as hopeless an

endeavor as the experiment of King Canute."

On the point of combination as an element

in the case, he could not see that this made

any difference: "But it is perfectly legiti

mate, as it seems to me, to combine capital

for all the mere purposes of trade for which

capital may, apart from combination, be

legitimately used in trade. To limit com

binations of capital, when used for purposes

of competition, in the manner proposed by

the argument of the plaintiffs, would, in

the present day, be impossible — would be

only another method of attempting to set

boundaries to the tides."

As to the first point, it would seem that

the same policy which permits an individual

trader to cut prices to any extent although

his rival is thereby damaged would allow a

combination to lower rates in competition

against its rivals. Indeed, the public is

benefited when many lower prices as it is

when a single man does; and a rival must

meet the low price made by his combined

rivals as he must the reduced rate of

a single opponent. But as to the second

point — query: Shall a combination be per

mitted to take the attitude that they will
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charge a higher price to those who deal with

a rival — may a rival who is thus driven

out of business say that this is unfair com

petition? This issue must again be decided

upon the balance of social advantage.

A rather similar case is John D. Park &

Sons Company v. National Wholesale Drug

gists' Association et al., 175 N. Y. i. The

facts in brief were these: The manufactur

ers of certain proprietary medicines and an

association of wholesale dealers therein en

tered into an agreement to sell the goods at

a uniform jobbing price for fixed quantities

only to such dealers as would conform to

the manufacturers' price list in making sales

of goods. All wholesale dealers had the

right to purchase the goods from the man

ufacturers upon the same terms as members

of the association, on agreeing to maintain

the prices established by the manufactur

ers. Plaintiffs were unwilling to maintain the

trade prices upon the medicines they pur

chased, but brought this complaint for being

charged the "long" price, alleging that it

is by reason of the conspiracy of the de

fendants that they were unable to get the

discount rate.

The case was finally dismissed in the

Court of Appeals upon demurrer. Some ex

tracts from the opinion of Mr. Justice Haight

will show the course of the reasoning: "Is

this plan against public policy? An active

competition and rivalry in business is un

doubtedly conducive to the public welfare,

but we must not shut our eyes to the fact

that competition may be carried to such an

extent as to accomplish the financial ruin of

those engaged therein, and thus result in a

derangement of the business, an inconven

ience to consumers, and in public harm. I

do not understand that the complaint charges

that the manufacturers were compelled to

adopt the plan by reason of threats or in

timidation on the part of the members of

the association. The proprietors might well

deem it to be for their best interests to act

in accord with the wishes of the druggists,

rather than those of the plaintiff. I do not

understand that it was intended to charge

that the plan adopted prohibited druggists

from dealing with proprietors or manufac

turers who did not adopt the contract plan

with reference to the sale of proprietary

goods. I am not here going to question the

right of the big fish to eat up the little

fish — the big storekeeper to undersell and

drive out of business the little storekeeper

— but I do believe that the little fellows

have the right to protect their lives and

their business, and if they can, by force of

argument and persuasion, induce manufac

turers to establish a uniform price."

In this last case the argument for the

validity of special favors by a combination

is stated most attractively for the defend

ants when it is said that there is no real

pressure exerted by the combination upon

any one, simply those outside the combina

tion get an advantage if they accept the

terms, while they do not get the benefit of

the concession unless they conform to the

rules. And yet there is in the situation

something of the coercion which always

exists whenever there is anything of monop

olization; but for the declaration of the

combination of the retailers, the manufac

turers of proprietary medicines would prob

ably have sold to rate-cutters who sent in

heavy orders at large discounts, whereas

now they fear to sell to them at all, except

at the retail price. It is therefore a close

question as to these cases in this subsection,

for although there is 'a danger in allowing

discrimination where there is monopoly,

there is in this case no obvious coercion

exerted by the combination. These are

cases upon the border line therefore, and

the competition may perhaps be held not

unfair without sacrifice of fundamental

principle.

IV

Cases now engage our attention where the

disturbance of the industrial peace by the

coercion exerted by a combination in its

competition is much more serious. What

unfortunately is a typical case is seen in
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Jackson v. Stanfield, 137 Ind. 592. Jackson

was a broker engaged in buying and selling

lumber. Stanfield was a member of a retail

lumber dealers' association. The rules of

this association provided that if any whole

sale dealer should sell lumber direct instead

of through retailers who owned lumber

yards, all the members of the association of

the retailers should upon notice refuse to

have further dealings with such a whole

saler. In this particular case Jackson was

the person injured by the enforcement of

this rule by the association.

In holding this a conspiracy, Dailey, J.,

said: "The great weight of authority sup

ports the doctrine, that where the policy

pursued against a trade or business is cal

culated to destroy or injure the business of

the person so engaged either by threats or

by intimidation, it becomes unlawful, and

the person inflicting the wrong is amenable

to the injured party in a civil suit for dam

ages therefor. It is not a mere passive, let-

alone policy, a withdrawal of all business

relations, intercourse, and fellowship, that

creates the liability, but the -threats and in

timidation involved in it."

A more recent phase of the same problem

is seen in the late case of Brown & Allen v.

Jacobs Pharmacy Company, 115 Ga. 429.

The record in this case disclosed that

there existed in the United States three

organizations, the Proprietary Association

of America, the National Wholesale Drug

gists' Association, and the National Associa

tion of Retail Druggists. These three asso

ciations, acting together, had, among other

things, the purpose of keeping up the prices

of proprietary medicines, drugs, and other

articles usually dealt in by those in the

trade. Jacobs the plaintiff had formerly

been a member of the local branch of the

retail association in Atlanta, but he had

withdrawn from it upon charges being pre

ferred against him for violation of its rules.

Thereupon the association sent the following

letter to wholesalers throughout the coun

try: — "Gentlemen: Inclosed please find a

copy of a resolution recently adopted by the

Atlanta Druggists' Association. There are

fifty-eight retail druggists and three whole

sale druggists in this city, and among this

number only one, a retailer, is designated

as an aggressive cutter. Believing that,

from a business standpoint, you would pre

fer the aid and support of fifty-eight (two

of the wholesalers are also retailers) legiti

mate druggists, rather than that of one

cutter, we feel sure that it will afford you

pleasure to sign the inclosed agreement.

Awaiting an early reply, I am yours very

truly, [signed]." By force of this represen

tation that no retailer in the association

would buy of any wholesaler who sold to

the rate cutter, plaintiff was greatly dam

aged in his business because he could not

get any supplies from the manufacturers,

and brings this suit against members of the

association.

Mr. Justice Fish promptly granted an in

junction upon these grounds, thus stated:

' ' Courts and text writers have not infre

quently asserted that, as a general rule, a

conspiracy cannot be made the subject of a

civil action unless something is done which,

without the conspiracy, would give a right

of action. But if this be advanced as a

rule of universal application, it does not

stand unchallenged. In the first instance,

each member of the association had a per

fect legal right to buy material and supplies

exclusively from any dealer or dealers he

might choose, and each dealer had an equal

right to select members for his customers,

and to confine his sales to them only.

These were inherent rights, which no com

petitor was authorized to dispute, no court

empowered to control or curtail. But in

our opinion, it does not follow from this un

doubted freedom of individual member and

of individual dealer that all of the members

may, as ruled in those cases, lawfully enter

into a general and unlimited agreement, in

the form of by-laws, that they and all of

them will make their purchases from only

such dealers as will sell to members exclu



THE OPEN MARKET 215

sively. The premise does not justify the

conclusion. The individual right is radi

cally different from the combined action.

The combination has hurtful powers and

influences not possessed by the individual.

It threatens and impairs rivalry in trade,

covets control in prices, seeks and obtains

its own advancement at the expense and in

the oppression of the public. The differ

ence, in legal contemplation, between indi

vidual right and combined action in trade,

is seen in numerous cases. To protect the

individual against encroachments upon his

rights by greater power is one of the most

sacred duties of courts."

The force of the combination in these

cases is so overwhelming that it is almost

certain that the dealer against whom their

efforts are directed will be crushed out.

The reality of this oppression carries with it

the conviction of the wrongfulness of this

dictation by the combination. Even if it

were in the face of the logic of the law,

most men would call this competition unfair.

For most men wish to see the perpetuation

of the open market; and if a combination

may work its will in this way, the end of

industrial liberty is indeed at hand. The

result of all this is that a combination

•which forces a rival out of business by con

certed refusal to have any dealings with

those who continue relations with their

rivals, is put to its justification, so that it

must show by what warrant in public policy

it should be allowed to take such measures

to strike at a rival, even in the course of

competition.

V

To be quite accurate, it must be admitted

that there is conflict of authority upon these

matters. There are courts which hold that

a combination can use its force to drive the

customers of a rival away; and these should

be given a hearing if this investigation is

to be conducted impartially. One of the

strongest of these cases is Macauley Bros. v.

Tierney, 19 R. I. 255. The complainants

•were master plumbers, engaged in business

in Providence. The respondents were of

ficers of the Providence Master Plumbers'

Association, a body affiliated with a National

Association. This general association had

adopted resolutions that they would with

draw their patronage from any firm manu

facturing or dealing in plumbing material

which sold to others than members of the

affiliated associations. The enforcement of

this resolution by the officers was so strict

that complainants were almost driven out

of business after they had refused to join

the local association and be bound by its

rules.

Chief Justice Matteson refused to grant

an injunction. He said in part: "The cause

and excuse for the sending of the notices, it

is evident, was a selfish desire on the part

of the members of the association to rid

themselves of the competition of those not

members, with a view to increasing the

profits of their own business. The ques

tion, then, resolves itself into this: Was the

desire to free themselves from competition

a sufficient excuse in legal contemplation for

the sending of the notices? We think the

question must receive an affirmative answer.

Competition, it has been said, is the life of

trade. Every act done by a trader for the

purpose of diverting trade from a rival and

attracting it to himself is an act intention

ally done and, in so far as it is successful,

to the injury of the rival in his business,

since to that extent it lessens his gains and

profits. To hold sxich an act wrongful and

illegal would be to stifle competition. Trade

should be free and unrestricted; and hence

every trader is left to his business in his

own way, and cannot be held accountable

to a rival who suffers a loss of profits by

anything he may do, so long as the meth

ods he employs are not of the class of which

fraud, misrepresentation, intimidation, co

ercion, obstruction, or molestation of the

rival or his servants or workmen, and the

procurement of violation of contractual re

lations, are instances."

A more recent case with more complica
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tion in the facts is Scottish Cooperative

Wholesale Society v. Glasgow Fleshers' Trade

Defence Association, 35 Scottish Law Re

porter, 645. Certain butchers of Glasgow

•were the members of the defendant asso

ciation. A system of cooperative stores

formed the constituency of the plaintiff as

sociation. The fleshers set about it to drive

the stores out of the meat business. It ap

peared that the imported meat market was

carried on at only one place in Scotland, —•

at the Yorkhill Wharf in Glasgow, — where

the meats were sold by the importers at

auction. The association considered that

they would attain their object if they could

induce the cattle salesmen who were used

to sell the cattle at Yorkhill to refuse to

sell to the cooperative stores, and with that

view they approached those cattle salesmen

and intimated that they would not buy at

their auction sales unless they declined to

sell to the cooperative stores. The cattle

salesmen yielded to the pressure, and the

defendants thereby forced the plaintiffs out

of that line of business.

Lord Kincairney, who heard the case, did

not see that anything could be done about

it. His course of reasoning is shown by

the following extracts: "It would be absurd

to shut one's eyes to the obvious fact that

the ultimate aim of these defenders was, at

least in part and probably wholly, the fur

therance of their own interests by disabling

or putting an end to the competition of the

cooperative society fleshers firstly as bidders

and secondly as retailers. It cannot, I

think, be doubted that if A informs B that

he will not deal with him unless he ceases

to deal with C, and C thereby loses the cus

tom of B, C has no action against A, al-

although he may in fact have suffered loss

through his interference. Any single Glas

gow butcher might resolve not to bid at the

auctions of salesmen who received the bids

of the cooperative societies. He would, of

course, be free to bid or not as he pleased

— nobody could compel him. Clearly, also,

he might inform the salesmen of his resolu

tion, and he might go the length of asking

them to exclude the cooperative store bid

ders. Such a man would, of course, be

laughed at for his pains. But the case

would be widely different if a number of the

butchers took that course; and here the

question of conspiracy comes in, assuming

that there was conspiracy. After all, the

name does not signify. A conspiracy, com

bination, or association, is, after all, nothing

but a kind of contract. But, assuming con

spiracy, it is not easy to see what the first

defenders did which could subject them in

damages. They were entitled to resolve to

abstain from bidding at sales at which co

operative bids were received. It was en

tirely at their option to do that or not. It

appears to me that the fleshers acted within

their legal rights. It may be regrettable

that they happened to have so much in

their power. That is the accident of their

position, and of the peculiar character of

the foreign cattle market."

The reasoning of these cases, and of the

others that are like them, is obvious — too

simple in view of the complexity of the

problem. It is said that A has a right to-

refuse to deal with B, therefore A has a

right to refuse to deal with B unless B will

refuse to deal with C, and therefore A and

others with him have a right to refuse to

deal with B unless B will refuse to deal

with C. So it is said, however outrageous

the result, the logic of the law must not be

set aside. Underneath affirmation of this

sort lurks doubt; for if the result is wrong,

the course of reasoning must be. There is

an intermediate assumption that the indi

vidual refusal by a single man is of the

same character as a concerted refusal by

many men. This may well be challenged

as law, since it is contrary to fact.

VI

The true method of approaching this prob

lem, it should be reiterated, is by way of

justification — we are not examining abso

lute rights, but relative rights. This is well
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put in Delz v. Winfree, 80 Tex. 400, where

the cause of action stated in the petition

was that several had induced others not to

sell to the petitioner live animals for cash,

whereby he was greatly injured in his busi

ness as butcher.

Associate Justice Henry said in part:

"The appellee also asserts the following

proposition, which may be conceded to be

correct: 'A person has an absolute right to

refuse to have business relations with any

person whomsoever, whether the refusal is

based upon reason or is the result of whim,

caprice, prejudice, or malice, and there is no

law which forces a man to part with his

title to his property.' The privilege here as

serted must be limited, however, to the in

dividual action of the party who asserts the

right. It is not equally true that one person

may from such motives influence another

person to do the same thing."

Granted that we have under discussion a

case of pure business motive, not of personal

spite, it becomes a question, therefore, what

course of action shall be justified, and what

methods shall be held to be opposed to pub

lic policy. An excellent recent case -attacks

the problem upon that basis — Bailey v.

Master Plumbers' Association, 103 Tenn. 99.

This was one of the typical cases : the de

fendants, members of an association with

by-laws forbidding its members to purchase

from dealers who sold to outsiders, the plain

tiff, one forced out of business by this sort

of competition. And whether this is fair or

unfair competition is the question. So that

the relation of the particular legal problem

to general industrial policy is again involved.

The court — Mr. Justice Caldwell writ

ing the opinion — say in one place: "It is

entirely true that, in the first instance, each

member of the association had a perfect

legal right to buy material and supplies ex

clusively from any dealer or dealers he

might choose, and each dealer had an equal

right to select members for his customers,

and to confine his sales to them only.

These were inherent rights, which no com

petitor was authorized to dispute, no court

empowered to control or curtail. But in

our opinion, it does not follow from this un

doubted freedom of individual member and

individual dealer that all of the members

may, as ruled in those cases, lawfully enter

into a general and unlimited agreement, in

the form of by-laws, that they and all of

them will make their purchases from only

such dealers as will sell to members exclu

sively. The premise does not justify the

conclusion. The individual right is radi

cally different from the combined action.

The combination had hurtful powers and

influences not possessed by the individual.

It threatens and impairs rivalry in trade,

covets control in prices, seeks and obtains

its own advancement at the expense and in

the oppression of the public."

If, then, this is all a matter of justification,

the existing law may be explained to those

who dissent from the distinctions that are

made, by saying that perhaps an individual

in competition may be allowed to refuse

to deal with those who deal with his rival,

while certainly a great combination may not

be allowed to use the same method without

disturbance of the industrial peace. But

is the method the same when there is con

certed action and when there is refusal by

an individual ? It seems the real truth

that the very concert gives combined ac

tion a higher potentiality for harm than

individual action ever can have. Formal

logic does not now support the minority

view that the combination is as free to act

in this way as an individual is. And public

policy seems to be with the majority view

that the individual trader should be pro

tected against the pressure of the combina

tion which is directed against his business

relations with those who would deal with

him.

VII

By some observers of these cases a dif

ference is attempted between the situation

just under examination where the coercion

of the combination is exercised upon third
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parties outside of the combination, and

what seems to them another state of things

where an outside party is injured solely by

the pressure of the members of an associa

tion upon each other. It is urged here for

the last time that what one may do alone,

he may join with others to do. But this is

not a safe course of reasoning, as has already

been seen. Therefore the cases that pre

sent this difference should be scrutinized to

see if there really is any such distinction as

that which has been attempted.

The leading case of this sort that is de

cided for the combination is Bohn Manu

facturing Company v. Hollis, 54 Minn. 223.

A large number of retail lumber dealers

formed a voluntary association, by which

they mutually agreed that they would not

deal with any manufacturer or wholesale

dealer who should sell lumber directly to

consumers not dealers, at any point where

a member of the association was carrying on

a retail yard; and they provided in their

by-laws that, whenever any wholesaler dealer

or manufacturer made any such sale, the

secretary should notify all the members of

the fact. The plaintiff, a wholesaler, having

made such a sale directly to a customer, the

secretary threatened to send notice of the

fact, as provided in the by-laws, to all the

members of the association.

The opinion of Mr. Justice Mitchell is such

interesting reading that a long extract may

be pardoned: "The case presents one phase

of a subject which is likely to be one of the

most important and difficult which will con

front the courts during the next quarter of

a century. This is the age of associations

and unions, in all departments of labor and

business for purposes of mutual benefit and

protection. Confined to proper limits, both

as to end and means, they are not only

lawful, but laudable. Carried beyond those

limits, they are liable to become dangerous

agencies for wrong and oppression. Be

yond what limits these associations or com

binations cannot go, without interfering

with the legal rights of others, is the problem

which, in various phases, the courts will

doubtless be called frequently to pass upon.

There is, perhaps, danger that, influenced by

such terms of illusive meaning as 'monop

olies,' 'trusts,' 'boycotts,' 'strikes,' and

the like, they may be led to transcend the

limits of their jurisdiction, assume that, on

general principles, they have authority to

correct or reform everything which they

may deem wrong, or, to manage the State.

Now, when reduced to its ultimate analysis,

all that the retail lumber dealers, in this

case, have done, is to form an association to

protect themselves from sales by wholesale

dealers or manufacturers, directly to con

sumers or other non-dealers, at points where

a member of the association is engaged in

the retail business. The means adopted to

effect this object are simply these: They

agree among themselves that they will not

deal with any wholesale dealer or manufac

turer who sells directly to customers, not

dealers, at a point where a member of the

association is doing business, and provide

for notice being given to all their members

whenever a wholesale dealer or manufac

turer makes any such sale. That is the

head and front of defendant's offense. It

will be observed that defendants were not

proposing to send notices to any one but

members of the association. There was no

element of fraud, coercion, or intimidation,

either towards plaintiff or members of the

association."

Another rather extraordinary case to the

same effect is Brewster v. Miller's Sons Com

pany, roí Ky. 368. This was a suit against

the members of the Funeral Directors' As

sociation of Louisville. On the tenth of

December, 1893, the wife of the plaintiff

Brewster died. He went to the defendants,

C. Miller's Sons, to engage their services and

to buy articles necessary for her burial

They refused to accept employment or fur

nish the articles necessary for that purpose,

because, as they claimed, the plaintiff was

indebted to them in the sum of $52 for

burying his father. The other defendants
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refused to perform the necessary services

and furnish the necessary articles for the

burial of plaintiff's wife. This refusal was

made because of this claim of C. Miller's

Sons that Brewster was indebted to them

for previous services, as stated. It was al

leged in the suit which was brought for this

refusal that the Funeral Directors' Associa

tion was a confederation, and by reason of

the terms and purposes of the combination

the defendants refused to furnish any of the

materials or render services necessary for

the burial of the plaintiff's wife, and that

the defendants refused for the purpose of

enforcing by duress and oppression the col

lection of the debt due C. Miller's Sons.

The court — Mr. Justice Paynter wrote

the opinion — could find nothing wrong in

this; they say: "A party may engage in the

grocery business, selling necessaries of life,

and a hungry, starving man might call at

his place of business and seek to buy such

articles of food as he needs, and whilst we

would say it was inhuman for the grocerman

to refuse to sell him, yet it could not be

said that his refusal was unlawful, and that

a cause of action could be maintained against

him for such refusal. When one desires to

bury his dead, it may be an unfeeling act

for an undertaker to refuse to furnish neces

sary material and necessary services to ac

complish it, still his refusal to do so does

not impose any legal liability upon him.

Undertakers are approached by those in

great bereavement who desire their services

to inter the dead. Under such circum

stances they do not feel disposed to demand

in advance compensation. Regard for the

feelings of those so bereaved forbids that

they do so. However, if one has on a pre

vious occasion received the services of the

undertaker, and his material, and has re

fused or failed to pay the bill, it is certainly

not unreasonable to refuse to permit him to

increase his indebtedness or to render him

services. To afford mutual protection

against such persons it is not unlawful for

the undertakers of the community to asso

ciate themselves together and agree to re

fuse to render a like service to one who

has refused or failed to pay such expen

ses in the past to some member of the associ

ation."

What one really wants to know as to

these last two cases is whether the question

is essentially different from the cases dis

cussed before these were brought up. Is

there any essential difference in fact? Is

not the interference equally plain? Is not

the oppression of the combination as great?

Are not competitive conditions disturbed

just as much ? It seems that an affirmative

answer must be returned to all of these

questions; and if so the exertion of such

pressure by such combinations seems to be

opposed to the same public policy which

would protect the individual as before.

VIII

A formidable case of this class where the

members of the association do not go out

side of their own organization in conducting

their operations is Barr v. the Essex Trades

Council, S3 N. J. Eq. 101 (1894). The

Trades Council was made up by the affilia

tion of eighteen trades unions for the pur

pose of using the great purchasing power of

their combined membership to their ad

vantage. The plan of. operation was to re

fuse to deal with any but dealers who

handled " fair " goods exclusively made under

union condition. Publicity was given the

movement by a publication called " The

Union Buyer," the first announcement of

which was as follows: "Our mission —To

support the supporters and boycott the boy-

cotters of organized fair labor. To promote

the public welfare by the diffusion of common

cents, urging all to carry these in trade only to

those who will return them to the people

in the shape of living wages." Barr, the

plaintiff, got into a controversy with his

employees, and the Trades Council took up

their cause, calling on its members not to

have anything to do with his newspaper.
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The opinion of Vice-Chancellor Green

against the combination has this significant

paragraph : ' ' This freedom of business action

lies at the foundation of all commercial and

industrial enterprises —- men are willing to

embark capital, time, and experience therein,

because they can confidently assume that

they will be able to control their affairs ac

cording to their own ideas, when the same

are not in conflict with law. If this privi

lege is denied them, if the courts cannot

protect them from interference by those

who are not interested with them, if the

management of business is to be taken from

the owner and assumed by, it may be,

irresponsible strangers, then we will have

come to the time when capital will seek

other than industrial channels for invest

ments, when enterprise and development

will be crippled, when interstate railroads,

canals, and means of transportation will be

come dependent on the paternalism of the

national government, and the factory and

the workshop subject to the uncertain

chances of cooperative systems."

The best reasoned case upon this whole

general problem remains to be stated —

Martelle v. White, 185 Mass. 255. It plainly

appeared in this case that the Granite Man

ufacturers' Association, of which defendants

were members, had a by-law that prohibited

under penalty any member from having

business transactions with non-members.

Acting under the by-laws, the association

investigated charges which were made

against several of its members that they had

purchased granite from a party "not a mem

ber" of the association. The charges were

proved, and under the section above quoted

it was voted that the offending parties

"should respectively contribute to the funds

of the association" the sums named in the

votes . These sums ranged from $ io to $ i oo .

The party "not a member" was the present

plaintiff, and the members of the association

knew it. Most of the customers of the

plaintiff were members of the association,

and after these proceedings they declined

to deal with him. This action on their part

was due to the course of the association in

compelling them to contribute .as above

stated, and to their fear that a similar vote

for contribution would be passed should

they continue to trade with the plaintiff.

The opinion of Mr. Justice Hammond in

this case is so excellent in its grasp of the

general situation as it stands at the present

moment, that it would be well if all of it could

be printed here; but perhaps this extract

will show the advance in the reasoning upon

this problem: "The case presents one phase

of a general subject which gravely concerns

the interests of the business world and in

deed those of all organized society, and

which in recent years has demanded and

received great consideration in the courts

and elsewhere. Much remains to be done

to clear the atmosphere, but some things at

least appear to have been settled, and cer

tainly at this stage of the judicial inquiry

it cannot be necessary to enter upon a

course of reasoning or to cite authorities in

support of the proposition that while a per

son must submit to competition he has the

right to be protected from wrongful inter

ference with his business." " The next ques

tion is whether there is anything unlawful

or wrongful in the means used as applied

to the acts in question. Nothing need be

said in support of the general right to com

pete. To what extent combination may be

allowed in competition is a matter about

which there is as yet much conflict, but it

is possible that in a more advanced stage of

the discussion the day may come when it

will be more clearly seen and will more dis

tinctly appear in the adjudication of the

courts than as yet has been the case, that

the proposition that what one man lawfully

can do any number of men acting together

by combined agreement lawfully may do,

is to be received with newly disclosed quali

fications arising out of the changed condi

tions of civilized life and of the increased

facility and power of organized combina

tion, and that the difference between the
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power of individuals acting each according

to his own preference and that of an or

ganized and extensive combination may be

so great in its effect upon public and pri

vate interests as to cease to be simply one

of degree and to reach the dignity of a

difference in kind. Of the general proposi

tion that certain kinds of conduct not crimi

nal in one individual may become criminal

if done by combination among several, there

can be no doubt. The distinction is based

on sound reason, for a combination may

make oppressive or dangerous that which

if it proceeded only from a single person

•would be otherwise, and the very fact of

the combination may show that the object

is simply to do harm, and not to exercise

one's own just rights."

We have seen that the law as declared

by the majority of courts is to the effect

that when a combination exerts its force

upon outside dealers to prevent them from

having any relations with rivals of the

combination, the rivals have an action for

the damages caused by the interference.

This law is by the majority of courts

applied, as it seems consistently, when the

power of the combination is brought to bear

upon its own members to prevent them

from having any dealings with those out

side the combination. The same elements

of wrong exist whether the attack of the

conspirators upon their victim is indirect or

direct. And the key to the general problem

under discussion seems to be this, that co-

•ercion of the sort discussed here is tortious

in itself, like fraud, and therefore, like fraud,

an unfair method to use in competition.

And conspiracy will continue to be a wrong

of which the law will take notice so long

as is it true that an organized force has

the power to overwhelm unorganized indi

viduals. This principle of law that we

bave under discussion has therefore this

foundation of fact, that a concerted refusal

to deal disturbs the industrial order in a

•way in which an individual refusal never

can do.

IX

Underlying this refusal to justify the sort

of competition which is now under discus

sion is the general public policy against

monopolization. It is opposed to present

ideals that a combination should be given

the power to use methods which will en

able it to gain control of its market. It is

then explicable that the courts by a con

siderable majority have declared that a

combination cannot bring its organized

force to bear upon an individual rival so as

to cut him off from his source of supplies.

When it is more or less true that any man

may enter any business upon his merits,

the perpetuation of the open market is as

sured ; but if the law left the situation alone

so that any man were subject to the risk of

such unfair competition that none would

dare to have dealings with him, the combina

tions would in effect have a permanent hold

upon the industries. It- is in the fear of

this that we have seen the enactment in

so many jurisdictions of anti-trust laws to

settle the common-law discute once for all

in favor of the industrial trader against the

dictation of the combination. For to the

majority of men an end of competitive con

ditions in the ordinary businesses would seem

the final catastrophe beyond which there

could be nothing but the horror of anarchy

or the hopelessness of socialism. It is because

of these perils to society that we are finding

to-day such agreement in the propriety

of regulation of the industrial situation by

law. A very great change this is from the

doctrines of laissez faire of the early nine

teenth century to the principles of state

control in this early twentieth century.

The interference of the law to protect against

the encroachments of monopoly is welcomed

now; the conservatives are few to-day who

cry out against such interposition of the

law as an interference with economic liberty.

For at last it is recognized that such police

of the monopolies is necessary for the main

tenance of industrial freedom.

CAMBRIDGE, MASS., March, 1905.
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NOTE

So far as the present search has gone, the state

of the authorities upon the principal point under

discussion is here summarized by jurisdictions

for the convenience of the reader. The problem

is whether it is unfair competition for a combina

tion to insist that there shall be no dealings with

its rivals.

The plaintiff thus injured in his business was

given a remedy in:— GEORGIA: Brown & Allen v.

Jacobs Pharmacy Co., 115 Ga. 429; INDIANA: Jack

son v. Stanfield, 137 Ind. 592; MASSACHUSETTS:

Martelle v. White, 185 Mass. 255; MISSOURI: Walsh

v. Ass'n of Master Plumbers, 97 Mo. App. 280;

NEW JERSEY: Barr v. Essex Trades Council, 53

N. J. Eq. 101 ; OHIO: Matteson v. L. S. & M. S. Ry.,

3 Ohio Dec. 524; TENNESSEE: Bailey v. Master

Plumbers' Ass'n, 103 Tenn. 99; TEXAS: Olive v.

Van Patten, 7 Tex. Civ. App. 630; VERMONT:

Boutwell v. Marr, 71 Vt. i ; WISCONSIN: Harwarden

v. Youghiogheny Coal Co., in Wis. 545.

The defendants were not held liable in : —

COLORADO: Master Builders' Ass'n v. Domascio, 16

Col. App. 25; KENTUCKY: Brewster v. Miller's Sons

Co., 101 Ky. 368 (but see Standard Oil Co., v.

Doyle, 82 S. W.27i); MINNESOTA: Bonn Mfg. Co. v.

Hollis, 54 Minn. 223; RHODE ISLAND: McCauley

Bros. v. Tierney, 19 R.I. 255; WEST VIRGINIA:

Transportation Co. v. Standard Oil Co., 50 W.

Va. 611.

In certain jurisdictions the decisions are hard

to reconcile: — ENGLAND, up to the time of Quinn

v. Leatham, 1901 A. C. 495, was not opposed to

such action by a combination (cf. Boots Co. v.

Grundy, 82 L. T. 769) ; but it now seems that the

particular issue here involved would fall under the

rule of this latest case and be decided against

the combination. SCOTLAND: The same observa

tions apply to Scottish Cooperative Soc. v. Glas

gow Fleshers' Ass'n, 35 Sc. Law Reporter 645,

which was decided for the defendants, while Allen

v. Flood, 1898 A. C. i, was still good law. NEW

YORK: The courts, upon the whole, have fa

vored the combination in late years (see Park v.

Wholesale Druggists' Ass'n, 175 N.Y. i); but the

latest decision is for the individual thus injured

Strauss v. American Publishers' Ass'n, 177 N.Y.

473. ILLINOIS: Doremus v . Hennessy, 176 111. 608,

would seem to cover the issue now under discus

sion ; but in a case now pending, Platt v. National

Druggists' Ass'n, in which the action of the com

bination was apparently of the most outrageous

sort, an injunction was refused in Cir. Ct., Cook

Co. reported Ch. L. News, Feb. 4th, 1905.

It should also be mentioned that general clauses

in anti-trust statutes giving an individual special

remedies for injuries caused by a combination are

being interpreted to cover just the sort of case

now under discussion; this, for example, is true in

the four cases from the federal courts subjoined,

in which the wrong to the plaintiff was recog

nized: Montague v. Lowry, 193 U. S. 38; Aiken v.

Wisconsin, 25 Sup. Ct. Rep. i; Atlanta v. Chat

tanooga Pipe Co., 101 Fed. 900; Ellis v. Inman,

Poulsen & Co., 131 Fed. Rep. i8a.
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NEWSPAPERS AND THE JURY

THE INFLUENCE OF MODERN JOURNALISM ON CRIMINAL TRIALS

BY CLARENCE BISHOP SMITH

STABLE as the jury system seems to us to

day, linked as it is with our traditions of

English and American liberty, it is common

knowledge that in the course of its history

it has been subject to many modifications.

It is familiar certainly to the legal profession

that for centuries members of the jury were

required to have knowledge of the facts as

a qualification for service. Brunner writ

ing of the jury in the Carlovingian period

says (Schw. 84): "The characteristic of it is

that the judge summons a number of the

members of the community, selected by

him as having presumably a knowledge of

the facts in question, and takes of them a

promise to declare the truth on the ques

tions to be put by him." This custom pre

vailed three centuries later in the time

of Henry II. Glanvill writes (cc 17, 18):

"When once the twelve knights have as

sembled, it is first ascertained by their oath

whether any of them are ignorant of the

fact. If there be any such they are re

jected and others chosen."

As time went on and communities grew

larger, although the juries were required to

be drawn from the neighborhood, it became

impossible for all of the jurors to be wit

nesses in respect to the matters in issue,

and therefore the jurors who were cognizant

of the facts of the case informed those who

were not. This was the first step toward

our present jury system. In an important

trial in 1374, Belnap C. J. said (Year Book

48, Edward III, 30): "In an assize in a

county, if the court does not see six or at

least five men of the hundreds where the

tenements are, to inform the others who are

farther away, I say that the assize will not

be taken."

Gradually the parties were also allowed

to give information to the jurors, through

the medium of witnesses. The jurors con

tinued, however, to decide the case upon

their own knowledge however obtained,

even when the facts might not be known to

the judge or the parties. A striking ex

ample of this was given in Bushels case, 1670

(Vaughan, 135, 149). It was not until 1816

that the courts laid down the principle that

juries in reaching their verdicts must not

go upon their own knowledge of the facts

(Rex v. Sutton, 4 M. & S. 532 ; Pike, History

of Crime, II 368-9). Thus the custom

which had prevailed for more than one thou

sand years was done away with, and the

existing doctrine introduced. The latter

has prevailed less than one hundred years.

Long before 1816, however, it was true as

a practical matter that very few juries did

have an actual knowledge of the facts.

The growth of communities prevented it.

It is a curious feature of our civilization

of to-day, that in regard to some cases,

chiefly important criminal cases, the situa

tion is gradually changing, so that the aver

age juror knows something about the case

before the evidence is taken in court.

This is brought about by the newspaper

which sets forth at length details of the

crime, often illustrating by imaginary pic

tures. Unfortunately such material can

not from any point of view be held satis

factory for a jury to consider. The juries

have a knowledge of the facts, but it is not

of that accurate character which the juries

of early days possessed, and consequently

the only question which invites discussion

is how far we shall restrict juries in such

cases from the use of newspapers, and how

far knowledge obtained from such sources

disqualifies them to serve.

This question recently arose in Virginia,

January 26, 1905, in the case of McCue v.

Commonwealth, 49 S. E. Reporter, p. 623,

p. 630, in which a former mayor of Char
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lottesville was tried for murder of his wife,

convicted and ultimately hung. In this case

"before the jury was sworn, and in response

to a request of one of the jurors, the court

stated to the members of the jury that

they might be permitted to read such por

tions of the daily newspapers as in no way

related to the trial." No exception was

taken to this instruction, and it did not

appear that any of the jurors had disre

garded it. On appeal, counsel for defend

ant urged that a new trial ought to be

granted on the ground that this instruction

was an improper one. On this subject the

court said (p. 631): "We think it is the

safer and better practice to exclude news

papers from the jury. They are called upon

to exercise the most sacred duty which can

devolve upon a citizen, and in its discharge

they must make such personal sacrifice as is

necessary to its due performance; but un

der the circumstances of this case no re

versible error is disclosed in this respect."

In the case of Bullinger v. The People, 95

111. 395, 400, counsel for plaintiff handed

one of the jurymen a newspaper. Subse

quently it appeared that one of the jury

was reading another newspaper containing

an article prejudicial to the defendant. To

this the counsel for the defendant objected

and called the judge's attention to the mat

ter. The judge then privately suggested to

the counsel that as the paper was already

before one of the jurymen it would perhaps

be best not to over-emphasize the import

ance of the matter by calling the attention

of the jury generally to it. No exception

was taken. Held that defendant by the

course pursued waived all objection to the

reading of the newspaper.

In the United States Courts it is held

that where jurors have seen newspapers dur

ing the trial containing accounts of the trial,

the question is whether they have read any

thing prejudicial to the defendant. If they

did not there is no ground for a new trial.

United States v. Reid, 12 How. 361. United

States v. Gilbert, 2 Sumn. 19.

The same rule prevails in New York,

People v. Gaffney, 12 Abb. Pr. U. S. 36,

affirmed, 50 N. Y 416. In the McCue

case, supra, these further facts appeared.

One of the jurors when impaneled was

asked if he had formed an opinion on the

case, to which he replied, " I formed an opin

ion on the newspaper evidence." He was

then asked, " In your present state of mind

could you go on that jury starting out with

the presumption of innocence on your mind? "

A. "I could not say that I could sir, for

the reason that I have read this evidence.

Naturally there is some impression on

my mind but I cannot say that it is

biassed or prejudiced." The juror was

challenged by defendant, but accepted by

the court.

In regard to this matter the court said on

appeal: "The cases upon this subject are

almost without number and are not to be

reconciled ... If the courts take an ex

treme position upon this subject, and hold

that every opinion shall work a disqualifi

cation for service as a juror, the administra

tion of justice will be confided not to the

most intelligent but to the most ignorant of

our citizens." The court held the juror

properly admitted.

The same rule prevails in New York.

Although a witness may have read the

newspapers and formed an opinion as to

defendant's guilt, it is not a ground for

challenge if the juror's mind is still open to

render a verdict on the evidence presented

to him. People v. Hayes, i Edm. Sel.

cases 582; Peoples. Thompson, 41 N. Y. i;

People v. Welsh, i Cr. Rep. 486. This is

the general trend of authority. Contra

McHugh v. State, 38 Ohio St. 153.

In Pennsylvania the law is to the same

effect unless the opinion of the venireman

is based upon his reading of the testimony

of a former trial in which case he is disquali

fied even if his opinion on the case is not

definite. Allison v. Com., 99 Pa. St. 17, 32,

33. In Ohio the law is the same as that of

Pennsylvania by statutory provision. Fra
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zier v. State, 23 Ohio State 551, Ohio Laws,

1872, p. ii.

This is not the only way in which the

modem newspaper is affecting our criminal

jury trials. To obtain the necessary in

formation for lurid articles, enterprising re

porters seek interviews at the homes of the

jurors. In a recent murder case in New

York County, The State v. Nan Patterson,

one of the- New York journals of large cir

culation published what purported to be an

interview with the wives of the various

jurors on the panel, giving their opinions as

to the guilt or innocence of the accused.

There can be little doubt that those wives

discussed with their husbands what the

newspaper reporters had said. The whole

proceeding was undignified and tended to

introduce into the case an emotional and

sensational element which should always, as

far as possible, be eliminated. The remedy

would seem to be contempt proceedings

against the newspapers for which legisla

tion might be necessary. As the law stands

at present, perhaps the only solution of

the difficulty would be the impaneling of

bachelors only.

Another feature of the important crimi

nal trials in our large cities is their tendency

to take each year a longer time to try.

This seems also to be due largely to the

sensational newspaper which spreads in

great detail before the public the whole con

duct of the case. Even the most conserva

tive newspapers will often devote more col

umns to the report of a murder trial than

they do to any other matter of news. This

inevitably makes the case seem more im

portant than it would otherwise. Counsel

for the State and for the defense have the

•whole city and its suburbs for their audi

ence. They naturally strain every nerve to

put in their case with the greatest regard

for details. The evidence is voluminous.

Sometimes it takes several days to draw the

jury. Consequently the chance of a mis

trial through the sickness of a juror is

greatly increased, and such a mistrial did

take place in the Patterson case above re

ferred to. This is most unfortunate from

every point of view. These trials are now

made so long that the expense to the par

ties is tremendous. When a jury has dis

agreed, or a criminal case has been reversed

on appeal, it is sometimes a practical ques

tion whether the State can afford another

trial. All the funds at the disposal of a

District Attorney's office should not be

spent in trying to convict one person. It

should certainly be the aim of the law to

make our criminal trials as certain and

swift as possible. To avoid mistrials in

such cases would therefore be a great gain.

Is there any reason why it is not as satis

factory to have a man tried by eleven jur

ors as by twelve? The history of the jury

shows that its numbers have varied greatly

from time to time. In the reign of Henry

VI a judge remarked that the number was

discretionary with the court. Not until 1367

does 1 2 seem to have become the fixed num

ber. In 1665 we read in Duncomb's Trials

per pais (8th Ed. p. 92), this account of the

sanctity and foreordained character of the

jury's number: "And first as to their num

ber twelve; and this number is no less es

teemed by our law than by Holy Writ. If

the twelve apostles on their twelve thrones

must try us in our eternal state, good rea

son hath the law to appoint the number of

twelve to try our temporal. The tribes of

Israel were twelve. The patriarchs were

twelve, and Solomon's officers were twelve.

(I Kings, IV, 7.) . . . Therefore not only

matters of fact were tried by twelve, but

of ancient times twelve judges were to try

matters of law in the Exchequer Chamber,

and there were twelve Councillors of State

for matters of State. And he that wageth

his law must have eleven others with him

who believe he says true."

In the present day we probably do not

feel much bound by the precedent of the

Apostles, and we see from the early cases,

that convenience might well have fixed upon

any other number between sixty-six and



226 THE GREEN BAG

four, the historical limits. But twelve was

fixed upon more than five centuries ago,

and to compel parties in interest to accept

the verdict at the hands of eleven men cer

tainly gives our legal minds a shock. If

the parties consent to it, of course that

alters the situation, and in civil cases it is

probably sufficiently satisfactory to leave

the matter in their hands. If they are will

ing to go on with eleven jurors they can do

so. It is ordinarily as fair to one party as

it is to the other.

In criminal trials, however, we meet with

a real difficulty. The jurors generally pre

fer to acquit, and this is particularly true

of those graver crimes, murders and the like,

which are usually the subject of long trials.

The more jurors there are, the less chance

there is that the verdict will result in a

conviction. There seems little doubt that

those on trial for crime would seldom, if

ever, consent to the continuance of the

trial with eleven jurors, and if the matter

is to be dealt with at all, it must therefore

be dealt with by some statute which shall

provide a compulsory rule or leave the

matter in the discretion of the presiding

judge.

The writer suggests that it would be ad

visable to pass a law that in cases where it

seemed probable that the trial of a crim

inal case was to occupy a long space of

time, the presiding judge should be given

power to require that one or more reserve

jurors should be impaneled and sworn with

the regular jury. These jurors should be

treated like the other jurors up to the time

that the jury retired. At that time if the

first twelve impaneled remained intact,

the extra juror or jurors should be excused.

If, however, any juror during the trial be

came incapacitated the first reserve juror

would be directed by the judge to serve in

his stead. It is true that this method of

correcting the present unsatisfactory condi

tion of affairs would be a certain charge

upon the community, through the extra

jurors fees and the loss of his time. But

when we consider the great loss in case of a

mistrial, the loss of time suffered by the

District Attorney's office, the counsel for

the defense, the judge, jurors, witnesses,,

court attendants, etc., and the loss of money

thereby occasioned, the time and fees of the

substitute juror seem certainly small in

comparison. In the great majority of cases

no extra juryman would be needed, for

where trials are short there is little likeli

hood that any of the twelve will give out.

As the requiring of substitute jurors to

serve would always be a matter in the

court's discretion the practice would not be

abused.

It needs no argument to prove that the

newspaper is an unqualified evil, in so far

as it affects the trial of crime. Since the

abolition of public executions, it has been

the policy of the law to hide all sensational

details connected with the punishment of

criminals. The object of most newspapers

is just the reverse of this. By picturesque

methods they seek to make their readers see

every incident, from the conception of the

crime in the brain of the man on trial,

down to the jury's verdict, and the crime's

punishment, if there be punishment. Con

sequently newspapers must always come in

conflict with the courts. They are, how

ever, here to stay and we must meet the

situation. We cannot curb the freedom of

the press or prevent the public from reading

accounts of crime which ought not to be

published, but we should recognize these

various dangers arising from changing so

cial conditions and study to minimize them.

While the influence of the newspaper is

subtle, it is very strong, and may easily im

pair our trial system almost without our

knowing it. For this reason the subject

deserves the consideration of the Bench and

Bar.

NEW YORK, N.Y., March, 1905.
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CONCERNING GREAT DANES

BY H. W.

IT was in a small town in Massachusetts.

The mail had just come in and the

usual crowd of village worthies was collected

in the store. Suddenly from the recesses

of the inner store emerged a figure waving

a blue volume.

"There, Hiram," it said; "I told yer so.

That Baxter feller can't keep that Great

Dane of his. It's against the law."

"What ye got there?" asked Hiram.

"This here volume," answered the figure

impressively, "is the Acts and Resolves

passed by the Legislature of this here Com

monwealth of Massachusetts durin' the ses

sion of 1904, and chapter 105 says as how

Baxter ain't got any right to keep a Great

Dane."

"Let's see," said Hiram.

What Hiram saw was this:

" AN ACT RELATIVE TO GREAT DANES AND

CERTAIN OTHER DOGS.

Be it enacted, etc., as follows:

SECTION i. No person shall keep or have

in his care or possession any bloodhound,

excepting an English bloodhound of pure

blood whose pedigree is recorded or would

be entitled to record in the English blood

hound herd book, or any dog classed by

dog fanciers or breeders as Cuban blood

hound or Siberian bloodhound, whether such

dog is in whole or in part of such species,

unless such dog is kept solely for exhibi

tion. In such case he l shall at all times

be kept securely enclosed or chained, and

shall not be allowed at large even though

in charge of a keeper, unless properly and

securely muzzled.

SECTION 2. Sections one hundred and

thirty-eight and one hundred and forty-one

of chapter one hundred and two of the

Revised Laws are hereby repealed.

SECTION 3. This act shall take effect

upon its passage."

i Who? — ED.

Hiram thought a minute.

"Jonas," he said; "whar does that say

anythin' abaout a Great Dane?"

" Why, the whole thing is about Great

Danes and them other dogs. It says so.

See, 'An Act relative to Great Danes.' Ef

it ain't about Great Danes, why does it

say so?" and with this poser Jonas sat back

on the counter.

" Howsumever," retorted Hiram, " I'd jest

like you to p'int out whar it says that a

feller can't keep a Great Dane."

Jonas looked at the act again. "Waal,"

he concluded, " I calc'late a Great Dane must

be one of them dogs classed by dog fanciers

as . a Cuban bloodhound or Siberian blood

hound."

"It may be a Siberian bloodhound, for

all I know," said Hiram; "but who's goin'

to tell whether it is or it ain't?"

"Dog fanciers," came the ready response

from Jonas.

"Then you mean," said Hiram, "that ef

we folks up here in Worcester Caounty want

ter know whether we've got any right to

keep Great Danes, we can't go to the law

ter see what's what, but we've got ter hunt

up one of your dog fanciers from Boston

and ask him please does he class a Great

Dane as a Cuban or Siberian bloodhound?"

"Waal, it looks that way," admitted

Jonas, dubiously. Suddenly he brightened

up. "No; see here," he said; "this act says

it's about Great Danes, so it must include

'em in them Cuban or Siberian bloodhounds.

Otherwise it wouldn't say it was about

Great Danes."

"Are you sure," interrupted Uncle Eben-

ezer, who had been reading the statute,

"that a Great Dane ain't some kind of a

bloodhound diff'ent from a Cuban or Siberian

bloodhound?"

"We ain't none of us dog fanciers enough

to answer ye that, Uncle," replied Hiram.
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"Looks like they didn't mean you and me

should know what this law meant, no how."

"Because," continued Ebenezer, "this act

lets you keep an English bloodhound and

a Cuban or Siberian bloodhound, but you

can't keep any other kind. It says you

can't keep any bloodhound except an Eng

lish, Cuban, or Siberian bloodhound, but it

lets you keep your Cuban and Siberian blood

hounds, don't it, Jonas?"

"Waal," said Jonas, reading the act

again, "I hadn't read it that way, but

perhaps it does. What d'ye think, Hiram? "

"Mebbe," was all the answer the dis

gusted Hiram would vouchsafe.

By that time the mail was sorted and

among those who dropped in for letters was

the lawyer of the neighborhood. He had

represented the district for several years in

the lower branch of the legislature. As- he

appeared in the doorway, Uncle Ebenezer

hailed him.

"Come here, John," he said, "and

straighten us out. We're all snarled up over

the meanin' of some of your handiwork."

John saw the blue book and smiled.

"What's the trouble?" he said.

"Has Baxter any right to keep his Great

Dane?" said Jonas. "Here's yer law."

"Why, certainly," said John; "we changed

the law last year so as to allow persons to

keep Great Danes. I was on the committee

myself that reported the bill."

"Can't say yer did a pertickerlerly tidy

job," remarked Hiram.

John looked at the statute and his face

took on a puzzled expression. " This isn't

the same bill we reported," he said. "Wait

a minute, till I get my papers," and he

went over to his office, soon returning with

a copy of the House Journal and the bill

(House 361) reported by the committee.

"I thought so," he said, as he brought

from the inner store a volume of the Re

vised Laws, and opened to the provisions

about dogs. "See here, Uncle. Section

138 of chapter 102 of the Revised Laws

says that a person shan't keep 'any blood

hound, or any dog classed by dog fanciers

or breeders as Cuban bloodhound, Siberian

bloodhound, German mastiff or Great Dane,

boarhound or Ulmer dog.' Our bill pro

vided for amending this section by striking

out the words 'German mastiff or Great

Dane, boarhound or Ulmer dog,' so as to

leave a person free to keep dogs of that

kind."

"Now ye'r talkin'," broke in Hiram,

"that's language all of us kin understand,

without goin' to dog fanciers. Why didn't

they leave it that way?"

"Our bill went along all right," said John,

"till it fell into the clutches of the Com

mittee on Bills in the Third Reading, who

are supposed to correct the language of a

bill, if it is necessary. They in their sub

lime wisdom substituted the present con

glomeration and sent it to the Senate. I

wonder," he added, with a laugh, "how

many of the Senators knew whether they

were voting to permit or to prohibit Great

Danes. Of course, if they looked at the

sections of the Revised Laws which this

new act repeals, they would see what the

new act was trying to accomplish; but I

must say that, on the face of it, it is pretty

blind."

It was Jonas who spoke up. "As I un

derstand it, then," he said, "this act is

about Great Danes because it don't men

tion 'em."

"Well, yes," assented the legislator.

BOSTON, MASS., March, 1905.
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AGREEMENTS OF THE UNITED STATES OTHER THAN

TREATIES

Bv CHARLES CHENEY HYDE

Associate Professor of Law

TT^REEDOM from any violation of a re-

1. quirement of the Constitution is a con

dition essential to the validity of every

international contract to which the United

States may be a party. The Constitution

provides that the President "shall have

power, by and with the advice and consent

of the Senate, to make treaties, provided

two thirds of the senators present concur." *

It is the purpose of the writer to show under

what circumstances our government has

deemed it not unconstitutional, and there

fore lawful, to enter into international com

pacts which have not been submitted to

the Senate for approval, and to ascertain

•what has been the actual scope of the ex

ercise of the agreement-making power of

the President as distinct from the treaty-

making power which is shared by the

Senate.

The Tariff Act of 1890* authorized the

President to remit certain duties on articles

hrought from such foreign countries as gave

certain privileges to American products.

In sustaining the constitutionality of the

law, Mr. Justice Harlan, in delivering the

opinion of the United States Supreme

Court,3 said:

"What the President was required to do

was simply in execution of the Act of Con

gress. . . . He was the mere agent of the

law-making department to ascertain and de

clare the event upon which its expressed

will was to take effect. It was a part of

the law itself as it left the hands of Con

gress, that the provisions, full and complete

in themselves, permitting the free introduc

tion of sugars, molasses, coffee, tea, and

hides, from particular countries, should be

in Northwestern Univtrsity

suspended in a given contingency, and that

in case of such suspension, certain duties

should be imposed."

By virtue of that Act, reciprocity agree

ments were entered into by the President

with certain states.1 By the Tariff Act of

1894 these agreements were terminated.2

Again, in 1897, the Tariff Act of July 24

authorized the President to enter into com

mercial agreements with countries produc

ing and exporting specified articles, in order

to secure concessions in favor of American

products and manufactures, and empower

ing the President, during the period of such

concessions, to suspend the duties named in

the Act according to a given schedule of

rates.3 In pursuance of this authority the

President entered into a reciprocity agree

ment with France, signed by the Hon. John

A. Kasson and the French Ambassador,

May 28, 1898.* In 1902 an amendatory

and additional agreement was entered into

extending the arrangement to Porto Rico

and Algeria.5 It is to be observed that

these reciprocity arrangements, although

expressed in the form of contract, imposed

no restriction on the United States or other

parties thereto to alter their tariff schedules

and thus terminate their obligations to exact

reduced or limited duties on articles brought

into their territory.

By an act of Congress of 1872 the Post-

1 Constitution of the United States, Article II,

Sec. 2. Par. 2.

1 26 U. S. Stat. at L. p. 567, p. 612

1 143 U. S. 649.

1 U. S. For. Rel. 1891. p. 47 contains text of

arrangement with Brazil.

1 U. S. For. Rel. 1894, p. 619.

» XXX, U. S. Stat. at L. Sec. 3, p. 203.

4 U. S. For. Rel. 1898, p. 292. Proclamations

as to the reduction of duties on certain articles

imported from Germany and Italy, under the Act

of 1897, are contained in XXXI, U. S. Stat. at

L. pp. 1978 and 1979.

8 U. S. For. Rel. 1902, p. 418.
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master General was authorized to conclude

"by and with the advice of the President"

postal "treaties and conventions" with

other states.1 By virtue of this authority

postal conventions have frequently been

negotiated with various nations. In 1897

our government became a party to the

Universal Postal Union to which almost all

civilized countries have adhered.2 It is a

significant fact that agreements of this char

acter to which the United States has be

come a party are not contained in the pub

lished collections of treaties of the United

States.3 It has been pointed out by the

Hon. Simeon E. Baldwin that the term

"treaties," employed in the Act of 1872,

was an inapt expression of the declared

purposes of Congress in authorizing the ex

ecutive department to enter into such con

ventions. His comment as to their charac

ter deserves attention:

"There may be," he says, "a bargain be

tween independent states which is some

thing less than a treaty, and postal con

ventions are in the nature of commercial

transactions without any direct political

significance." 4

The reciprocity agreements and postal

conventions negotiated by the President

with other nations do not appear to be ex

ceptions to or violations of the constitu

tional requirement as to the mode of mak

ing treaties; they rather serve as illustra

tions of the exercise of a different power

incidental to the executive control of the

1 XVII, U. S. Stat. at L. p. 304. An act of

Congress authorizing postal arrangements with

Canada and countries adjoining the United States

is contained in XVII, U. S. Stat. at L. p. 316.

1 XXX, U. S. Stat. at L. p. 1629.

1 In a note on page 531, Vol. ii, in his admirable

work on the Treaty-Making Power of The United

States, the author, Mr. C. H. Butler, states that

he has purposely omitted from his compilation of

the treaties and conventions of the United States

all postal agreements.

4 The Entry of the United States into World

Politics as One of the Great Powers, IX, Yale

Review (Feb. 1901), p. 399.

intercourse of our government with friendly

states.1

In 1844 a treaty providing for the annex

ation of Texas was signed and on the 8th

of the following June was rejected by the

Senate. On March i, 1845, by joint reso

lution Texas was incorporated into the

United States.2 The comment of the late

Professor von Hoist on the propriety of this

procedure is of interest :

"The provision," he says, "that treaties

should be concluded by the President, with

the co-operation of two thirds of the sena

tors, had no reasonable purpose if even the

utmost which could be accomplished by the

treaty-making power could be effected like

wise in the most informal and most un

guaranteed manner, in which any action

whatever of Congress could be taken." *

Hawaii was annexed to the United States

by joint resolution approved July 7, 1899,

which purported to accept the existing offer

duly made by the Republic of Hawaii to

cede "absolutely and without reserve to the

United States of America all rights of sov

ereignty of whatsoever kind," together with

all rights of property in control.4

The agreements of the United States thus

far considered, whether of political or com

mercial aspect, have been entered into by

the Executive by the authorization of both

Houses of Congress. Attention is called to

1 "It is perhaps pertinent to state here that

the regular method of making a treaty is departed

from by the United States only in regard to postal,

money-order, and parcels-post conventions. . . .

In these cases an Act of Congress is, once and for

all, substituted for the advice and consent of the

Senate in each separate case." Hon. Francois

Stewart Jones. XII, Pol. Se. Q. p. 420.

See also "Du rôle des Chambres dans l'appro

bation or l'exécution des traités internationaux é

aprts la Constitution des Etats Unis de L'Amérique

du Nord," by Professor Gaston Jèze of the Uni

versity of Lille. XXI. Revue du Droit Public et

de la Science Politique, No. 3, p. 455.

1 U. S. Stat. at L. for the year 1843.

1 von Hoist's "Constitutional History of U.S."

Vol. ii, p. 704.

4 XXX, U. S. Stat. at L. p. 750.
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certain instances where the President has

been impliedly or expressly authorized by

the Senate, in its executive capacity, to con

tract with foreign states, and to cases where

at the present time it is maintained by

publicists that such authority has been

given. The Secretary of State and the

Mexican minister in Washington on June 4,

1896, signed an agreement for the reciprocal

right to pursue savage Indians across the

boundary line by troops of their respective

governments. Article X stated, "the Sen

ate of the United States having authorized

the President to conclude this agreement, it

shall take effect immediately." l By the

terms of Article XXI of the treaty of

Guadaloupe Hidalgo with Mexico, signed

February 2, 1848, and ratified by the Sen

ate — a contract which is still in force — a

permanent agreement was made for the set

tlement of future differences between the

two nations, incapable of adjustment

through diplomatic channels "by the arbi

tration of Commissioners appointed on each

side, or by that of a friendly nation." 2 It

was further agreed that in case "such course

be proposed by either party, it shall be

acceded to by the other, unless deemed by

it altogether incompatible with the nature

of the difference, or the circumstances of the

case." The agreement did not attempt to

provide machinery to facilitate the settle

ment of future disputes, but simply to bind

the parties to arbitrate future disputes,

subject to certain reservations. The treaty

contains no statement as to any preliminary

agreement to be entered into providing for

the submission of a dispute which might

arise. It did not indicate who, in behalf of

the United States, should determine what

particular controversy might be properly

submitted to arbitration, or who should

limit the scope of the reference, or who

specify the procedure to be followed. Can

it be reasonablv maintained that the Sen-

1 U.S. For. Rel. 1896, p. 438.

1 Treaties of the United States in Force 1899,

p. 389 at p. 4°°-

ate, by failing to reserve the right to share

in the determination of these matters, sur

rendered them wholly to the control of the

President? "A treaty," writes Judge Bald

win, "which leaves any matters to the

future determination of the President, vests

him with the power to determine them as

effectually as an act of Congress could do." *

May it be fairly said that the reference of

the Pious Fund Claim in 1902 to The Hague

Tribunal by the terms of a protocol not

submitted to the Senate was a reasonable

exercise of a right conferred upon the Presi

dent by the treaty of 1848?

By the ratification of The Hague Conven

tion of 1899, establishing the Permanent

Court of Arbitration, the United States be

came a party to an agreement of lasting

significance. That convention fulfils a two

fold function.2 It is first, a declaration

respecting the legal value of means adapted

to the peaceful solution of international

differences, together with a recommendation

for their employment whenever occasion

may arise; secondly, it embodies an agree

ment for the establishment of a Permanent

Court of Arbitration, and a system of pro

cedure whereby the signatory states may

avail themselves of any of the measures de

vised or suggested in the convention. It is

not a compact to refer differences to arbi

tration, or to employ commissions of in

quiry. With the exception of the agree

ment in Article II, to have recourse to the

good offices or mediation of one or more

friendly Powers, in case of serious disagree

ment or conflict, the executory undertakings

of the high contracting parties relate to the

establishment of the Court, or to matters of

procedure. For example, arrangements are

made for the creation of an Administration

Council composed of the diplomatic repre-

sentatives of the signatory powers at The

Hague (Article XXVIII), as>ell as for the

1 IX, Yale Review, p. 399 at p. 415.

1 The text of the Hague Convention is con

tained in United States For. Rel. 1902, Appendix

No. II, p. 169.
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establishment of an International Bureau

at The Hague to conduct the administrative

business of the Court (Article XXII).

Agreement is made for the appointment of

judges by the several Powers (ArticleXXIII)

and for payment of the expenses of the

International Bureau (Article XXIX). Ar

ticle XXXI contains the statement that

"The Powers which resort to arbitration

shall sign a special act (compromis) in which

the subject of the difference shall be pre

cisely defined as well as the extent of the

powers of the arbitrators."

There has been much discussion in this

country of the question whether ratification

of The Hague Convention by the Senate

authorized the President at his discretion

to enter into agreements with other states

to refer pending or unknown disputes of the

United States to the Permanent Court, or

to employ other means of procedure set

forth in the Convention. The Hon. John

W. Foster, in the course of a learned article

in the Yale Law Journal for December,

1901, * said:

"But I apprehend that should our gov

ernment decide to refer any dispute with a

foreign government to The Hague Tribunal,

President Roosevelt, or whoever should suc

ceed him, would enter into a convention

with the foreign government, very carefully

setting forth the question to be arbitrated,

and submit that convention to the Senate

for its advice and consent. If I read the

Constitution of the United States and The

Hague Convention aright, such would be the

only course permissible by those instru

ments."

The late Frederick W. Holls, Secretary of

the American delegation to The Hague Con

ference, expressed the view that —

"The appointment of a Commission of

Inquiry, having no further necessary con

sequences than the providing for each party's

share of necessary expenses, would seem to

be within the ordinary diplomatic functions

1 The Treaty-Making Power Under The Con

stitution, XI, Yale Law Journal, p. 69.

of the President and the Department of

State by memorandum or protocol, whereas

an agreement to submit any question to a

court of arbitration, the decision to be bind

ing upon the parties, must necessarily take

the form of a treaty requiring the constitu

tional cooperation of the Senate." '

On the other hand, Judge Baldwin has

said:

"The Hague Convention, when ratified

by the Senate, became thus a standing war

rant, or, so to speak, a power of attorney,

from the United States to the President to

submit such international controversies as

he might think fit to the ultimate decision

of the International Court of Arbitration." *

When it is considered that The Hague

Convention contained no agreement to re

sort to arbitration, but rather purported to

facilitate the means for the adjustment of

international differences by providing and

suggesting appropriate methods of proce

dure, it is difficult to see how ratification by

the Senate gave to the President a special

power to enter into agreements to have

recourse to the Permanent Court or to other

tribunals. Undoubtedly the Senate did

authorize the President to cooperate with

the other signatory powers in taking the

necessary steps for the establishment and

maintenance of the Permanent Court. But

the adherence of the United States to the

Convention sheds no light on the general

question whether or not the President may,

at his discretion, submit causes to arbitra

tion. If he has such a right, it must be

derived from a power, incidental to the

management of the diplomatic intercourse

of the nation, to adjust and settle disputes.

It must be obvious that the existence and

scope of that right are matters wholly

distinct from and unrelated to the methods

of procedure which he may employ in its

exercise.

1 The Peace Conference at The Hague. New

York: 1900, p. 216.

1 IX, Yale Review, p. 399 at p. 415.
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There have been many instances where

the executive without the expressed or im

plied consent of Congress or of the Senate

has entered into agreements for the settle

ment by arbitration of claims of American

citizens against foreign governments.1 By

the terms of an agreement concluded at

Madrid in February, 1871, by an exchange

of notes between General D. E. Sickles, the

American Minister, and Señor Don Christino

Martos, the Spanish Minister of State, there

was established at Washington a court of

arbitration known as the Spanish Claims

Commission, to which were referred claims

of citizens of the United States on account

of wrongs and injuries committed by au

thorities of Spain in Cuba. The commission

was organized at Washington, May 31, 1871,

and adjourned sine die, December 27, 1882.

Out of one hundred and thirty original cases

which were filed, thirty-five were allowed.

The whole amount claimed was $30,313,-

581.32, exclusive of interest, of which

$1,293,450.55 was awarded. Appropriations

made by Congress from time to time in

payment of the share of the United States

in the expenses of the Commission amounted

in all to $126.324.59.'

By virtue of a protocol signed May 22,

1902, the claims relating to the Pious Fund

of the Californias against Mexico was re

ferred to The Hague Court for adjustment.3

Still more recently, by a protocol signed

February 17, 1903, all unsettled claims of

citizens of the United States against Vene

zuela were submitted to arbitration.4

In no case which the Executive by proto

col or otherwise, without consent of the

Senate, has referred to arbitration, has a

claim against the United States been the

subject of adjustment. According to the

terms of two agreements, claims of foreign

governments against American citizens have

1 See note at the end of this article.

* II. Moore's "International Arbitrations,"

pp. 1045, 1046, 1049, 1051, 1052.

* U. S. For. Rel. 1902, Appendix II, p. 157.

« U. S. For. Rel. 1903, p. 804.

been submitted to the consideration of ar

bitral tribunals. In both of these, however,

the arbitration agreement has distinctly

provided that an award in favor of such

governments should not be a ground for

claim against the United States, and that

satisfaction thereof should be derived solely

from the estates of American citizens whose

claims were the subject of adjustment be

fore the same tribunals. In no case has the

United States been interested pecuniarily in

the indemnities claimed or awarded.

A type of agreement other than a treaty,

frequently employed by sovereign states in

their diplomatic intercourse and constantly-

made use of by our own executives, is the

modus vivendi. It has been defined as —

"An agreement between two or more na

tions as to their conduct in regard to

matters in dispute pending the adjustment

thereof. That is to say, it is a temporary

treaty or convention limited to a period

which as a general rule is very brief." 1

Pending the settlement of an international

difference relating to the daily occupations

of citizens of opposing states, it is oftentimes

of vital importance that a tentative arrange

ment should be made to afford protection

to persons directly interested in the subject-

matter of the controversy. It must be ap

parent that the President, charged with the

duty of conducting the foreign relations of

the state, ought to be able to negotiate

temporary agreements of such a character.

As a matter of fact, the President, through

the Department of the State, has not been

reluctant to make use of the modus vivendi

when occasion has required. Such an agree

ment was entered into between the Secre

tary of State and the British minister in

1885 with respect to the Northeastern

Fisheries, giving American fishermen per

mission to fish in British waters during the

summer of i885.2 Another relating to. the

1 C. H. Butler. The Treaty-Making Power of

the United States, Vol. ii, note p. 369.

» U. S. For. Rel. 1885, pp. 460 et seq.
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fisheries was agreed upon in 1888, securing

certain privileges for American citizens,

pending the ratification of a treaty between

the United States and Great Britain calcu

lated to settle the long-standing Fishery

Dispute.1 The treaty was not ratified.

On June 15, 1891, the United States and

Great Britain by a modus vivendi agreed

to prohibit the killing of seals in certain

parts of Behring Sea, pending negotiations

for the submission of the Behring Sea Dis

pute for arbitration.2 Prior to the settle

ment of the Alaskan Boundary dispute, two

agreements were made by modus vivendi,

relating to the boundary between American

and British territory; the first, in iSjS,3 re

lating to the location of the line at a point

on the Stikine River; the second, in 1899,*

concerning the location of the line in the

region about the head of Lynn Canal.

"There are certain compacts between na

tions which are concluded," writes Wheaton,

"not in virtue of any special authority, but

in the exercise of a general implied power,

confided to certain public agents, as inci

dental to their official stations. Such are

the official acts of generals and admirals,

suspending or limiting the exercise of hos

tilities within the sphere of their respective

military or naval commands, by means of

special licenses to trade, of cartels for the

exchange of prisoners, of truces for the sus

pension of arms, or capitulations for the

surrender of a fortress, city, or province.

These conventions do not, in general, re

quire the ratification of the supreme power

of the State, unless such ratification be ex

pressly reserved in the act itself." 5

In its non-hostile relations with the

enemy, the United States when at war must

1 Senate Ex. Doc. 113, soth Cong, ist Sess.

pp. 125, 141. Also Snow's "American Diplo

macy," p. 467.

2 Senate Ex. Doc. No. 55, 52d Cong, ist,

Sess. p. 46.

1 U. S. For. Rel. 1878, under title Great Britain.

4 U. S. For. Rel. 1899, p. 330.

* Dana's edition of Wheaton's "International

Law," 8th Edition, Sec. 254.

of necessity enter into agreements relating

to a variety of matters incidental to the

conducting of hostilities. These agreements

of a national character and of van-ing

importance may be entered into by the

President. As Commander-in-Chief of the

army and navy, he alone has the power to

conclude such contracts.1 The agreement

of the subordinate military commander may

be in excess of the powers impliedly con

ferred on him by the Commander-in-Chief.

In such case the compact is called a sponsion?

and of course has no legal value. If the

President assents to the terms of an arrange

ment entered into by an officer in the field,

or if he himself personally directs the

contractual negotiations, the agreement

is in most cases a binding one upon the

nation.

There may be, however, agreements in the

form of capitulations, of a political charac

ter, and of such far-reaching consequence as

to properly require the approval of the

treaty-making power of the state in order to

bind the country. Such compacts are in

reality not of a military character, although

the occasion for them may arise from a

condition of war.3 The protocol, for ex

ample, entered into by the Secretary of

State in behalf of the President, and the

French Ambassador, representing the Span-

1 Snow's " Lectures on International Law," zd

Edition, p. 65:

"A cartel is not a treaty in the sense of the

Constitution, and the cartel for the exchange of

prisoners between the United States and Great

Britain, in 1813, was ratified by the Secretary of

State, not the Senate (May 14), i Halleck, 326;

but when concluded it is of such force that the

sovereign power may not annul it." Henderson's

Case, 1863, 2 Pittsburg R. 440. Scott's "Cases

on International Law," note p. 585.

* An example of such a compact is the capitu

lation entered into between General Sherman

April, 1865, and General Johnston, Commander

of the Confederate forces. Wm. T. Sherman's

Memoirs, II, ch. xxxiii.

' Hall's "International Law," sth Edition, p.

552-
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ish Crown, August 12, 1898, arranging for a

termination of hostilities in the war between

the United States and Spain, provided a

basis for the terms of the treaty subse

quently negotiated by commissioners of the

two countries at Paris. Among its stipula

tions were provisions for the relinquishment

of Cuba, the cession of Porto Rico, and the

control of the Philippines. According to the

fifth article it was agreed that the treaty,

embodying the terms agreed upon in the

protocol, should be "subject to ratification

according to the respective constitutional

forms of the two countries." l Whatever be

the limits of the power of the Executive in

time of war to bind the nation by agree

ments entered into with the enemy, his

right to do so as Commander-in-Chief of the

military and naval forces is clear, and its

proper exercise concerns matters within a

wide range, the adjustment of which in

volves the use of a broad discretion.

Without attempting their classification,

attention is called to certain other agree

ments entered into in behalf of the United

States, which have not been submitted to

the Senate for ratification. By the terms of

a protocol signed at London, December 9,

1850, Great Britain ceded to the United

States the Horse-Shoe Reef in Lake Erie

in order to enable the grantee to build a

lighthouse thereon, and "provided the

Government of the United States will engage

to erect such lighthouse, and to maintain

a light therein; and provided no fortifica

tion be erected on said Reef." The last

paragraph of the protocol contains the

statement that "Mr. Lawrence and Viscount

Palmerston, on the part of their respective

governments, accordingly agreed that the

British Crown should make the cession, and

that the United States should accept it, on

the above-mentioned conditions." Shortly

thereafter, Mr. Webster, as Secretary of

State, instructed Mr. Lawrence, as the

American Minister at London, to inform the

1 U. S. For. Rel. 1898, p. 828.

British Government that the arrangement

was "approved by this Government." l

A conditional agreement was entered into

by Brigadier-General John C. Bates, subject

to the approval of the Governor of the

Philippine Islands, and confirmation of the

President, and the Sultan of Jolo, August

20, 1899, by the terms of which the sover

eignty of the United States over the archi

pelago of Jolo and its dependencies was

acknowledged and declared.2

There have been some agreements in the

form of protocols, or concluded by an ex

change of notes, explanatory of the meaning

of treaties previously ratified by the Senate.

Upon the exchange of ratifications of a

treaty negotiated in 1830 with the Ottoman

Porte,3 David Porter, who had been ap

pointed American Charge d'Affaires, signed

at Constantinople a paper in Turkish, by

the terms of which it was agreed by himself

and the Turkish Government, that the

United States accepted without reserve the

Turkish text of the treaty, and —

"Therefore, on every occasion the above

instrument shall be strictly observed, and

if, hereafter, any discussion should arise

between the contracting parties, the said

instrument shall be consulted by me and

my successors to remove doubts." *

This agreement was duly received by the

Department of State, and the act of Porter

does not appear to have been disapproved.

An agreement by protocol was entered

into by the Hon. Caleb Cushing when Amer

ican Minister at Madrid, and the Spanish

1 Treaties and Conventions of the United

States, 1776-1887, pp. 444, 445- A lighthouse

was duly erected on the Reef by means of Con

gressional appropriations. 9 Stat. at L. pp. 380,

and 627. 10 Stat. at L., p. 343.

* House Doc. 5&th Cong., ist Sess. No. i,

part 2 (Attached as an appendix to U. S. For.

Rel. 1899).

1 Treaties and Conventions of the United

States, 1776-1887, notes by J. C. B. Davis, p. 1370.

4 Porter's No. 22, Sept. 26, 1831, MS. Dept. of

State.
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Minister of State, January 12, 1877, relating

to judicial procedure with respect to the

trial of American citizens residing in Span

ish territory, charged with the violation of

Spanish laws, and concerning the trial of

Spanish subjects in the United States,

charged with criminal offenses. In its pre

amble, the protocol stated the desire of the

two governments "to terminate amicably

all controversy as to the effect of existing

treaties in certain matters of judicial pro

cedure," and it purported therefore "to

make declaration on both sides as to the

understanding of the two Governments in

the premises, and respecting the true appli

cation of said treaties." l

After the ratification of the treaty of

Guadaloupe Hidalgo, signed in 1848, Pres

ident Polk sent Messrs. Sevier and Clifford

to Mexico to explain certain amendments

which had been made by the Senate. Be

fore the arrival of those gentlemen at their

destination the treaty had been ratified by

Mexico. Before the exchange of ratifica

tions, however, they concluded with the

Mexican Minister of Foreign Affairs a proto

col purporting to be an explanation of the

meaning of the treaty. In a message dated

February 8, 1849,* the President stated,

"Had the protocol varied the treaty as

amended by the Senate, it would have no

binding effect." *

An agreement of great importance other

than a treaty was the "Final Protocol,"

signed by the Hon. W. W. Rockhill, Special

Commissioner, representing the United

States, together with representatives of

1 Treaties and Conventions of the United States,

1776-1887, p. 1030.

1 Treaties and Conventions of the United States,

1776-1887, p. 692.

1 IV, Richardson's "Messages and Papers of

the Presidents," p. 679 at p. 682. In 1887 the

American Minister to France asked permission to

sign a protocol, explanatory of the meaning of the

Cables Convention of March 4, 1884. Secretary

Bayard replied, "You may sign , subject to

Senate's approval." His instructions to the Min

ister are contained in U. S. For. Rel. 1887 p. 276.

Germany, Austria-Hungary, Belgium, Spain,

France, Great Britain, Italy, Japan, The

Netherlands, and Russia, on the one side.

and representatives of China on the other,

on September 9, 1901. The agreement con

tained the foundation for re-establishment

of relations between China and the Powers

and set forth the method of their readjust

ment. Undertakings of far-reaching char

acter were imposed upon China. The pro

tocol declared the formal compliance with

the previous demands of the Powers which

have been classified under four heads:

" (i) Adequate punishment for the authors

of and those guilty of actual participation

in the anti-foreign massacres and riots;

(2) the adoption of measures necessary to

prevent their recurrence; (3) the indemnifi

cation for losses sustained by states and

foreigners through these riots; and (4) the

improvement of our relations, both official

and commercial, with the Chinese Govern

ment and with China generally." l

It is impossible to summarize the results

of this examination of the practice of our

government. It must be assumed that in

each case where an agreement other than a

treaty has been negotiated with a friendly

state there has been a sincere belief on

the part of the Executive that the Constitu

tion has not been violated, and that a valid

international compact has been negotiated.

If the President in many instances, such as

have been cited, may lawfully contract with

foreign nations, without the advice and

consent of the Senate, no constitutional

declaration is needed in order to attach a

legal consequence to a compact so concluded,

and render it binding upon the United States.

As a result of its membership in the family

of civilized states, this country of necessity

recognizes as a part of its local law, the law

of nations. According to that law, agree

ments of the United States, not in violation

of the Constitution or of the accepted public

1 Report of Hon. W. W. Rockhill to the Sec

retary of State, Nov. 30, 1901. Appendix, U. S.

For. Rel. 1901, "Affairs in China," p. 3, at p. 4.
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policy of the civilized world, whether treaties

or agreements other than treaties, in what

ever form expressed, are a part of the su

preme law of the land.

CHICAGO, ILL., March, 1905.

NOTE.

The international arbitration agreements,

other than treaties negotiated in behalf of the

United States, down to and including those pub

lished in United States Foreign Relations for 1903,

are the following:

Claim of the owners of the steamer Colonel

Lloyd A spin-Mall against Spain, concluded by ex

change of notes, May 25 and June 16, 1870. II,

Moore's "International Arbitrations," p. 1013.

Claim of Henry Savage against Salvador, con

cluded by agreement, May 4, 1864. II, Moore's

"International Arbitrations," p. 1855.

Claims of certain American citizens on account

of wrongs and injuries committed by authorities

of Spain in the island of Cuba, concluded by ex

change of notes, February n and 12, 1871. V,

Moore's "International Arbitrations," pp. 4802

4803.

Termination of Claims Commission formed

under agreement of Feb 12, 1871, concluded by

exchange of notes, Feb. 23, 1881. V, Moore's

"International Arbitrations," pp. 4804, 4805.

Extension of time for the termination of Claims

Commission under agreement of Feb. 12, 1871,

concluded by exchange of notes, May 6, and Dec.

14, 1882. V, Moore's "International Arbitra

tions," p. 4806.

Closing of the business of the Claims Commis

sion under the agreement of Feb. 12. 1871, dis

position of its records, etc., concluded by protocol,

June 2, 1883. V, Moore's "International Arbitra

tions," p. 4807.

Amount of indemnity to be paid by the Span

ish Government to the owner of the bark Masonic,

concluded at Madrid. 1885, by the American min

ister and the Spanish minister of State. II,

Moore's "International Arbitrations," p. 1060.

Claims against Colombia, arising from the seiz

ure and detention of the steamer Montijo, con

cluded by convention, August 17, 1874. V,

Moore's " International Arbitrations," p. 4698.

Claim against Chili on account of seizure of the

•whaling vessel Good Return, concluded by protocol

signed 1873. (The case was settled the following

year by an agreement through diplomatic channels

for the payment of $20,000 Chilean gold.) II,

Moore's "International Arbitrations," Note i, p.

1466.

Claims of the owners of the whale-ship Canada

against Brazil, concluded by protocol, March 14,

1870. V, Moore's "International Arbitrations,"

p. 4687.

Claims of Antonio Pelletier and A. H. Lazarre

against Hayti for indemnity for acts against per

son and property, concluded by protocol, May 28,

1884. V, Moore's "International Arbitrations,"

p. 4768.

Extension of the term for the arbitration of

the Lazarre and Pelletier claims against Hayti,

concluded by protocol, March 20, 1885. V,

Moore's "International Arbitrations," p. 4769.

Claims of Chas. A. Van Bokkelen against Hayti,

arising from his imprisonment by that Govern

ment, concluded by protocol, May 24, 1888. V,

Moore's "International Arbitrations," p. 4770.

The Ashmore Fishery Claim against China,

concluded by agreement at Swatow, 1884. II,

Moore's "International Arbitrations," p. 1857.

Claims of American citizens against Hayti.

resulting from riots at Port Au Prince, concluded

by agreement by correspondence, 1885. II,

Moore's "International Arbitrations," pp. 1859-

1861.

Delagoa Bay Railway claim against Portugal,

concluded by protocol, June 13, 1891. V, Moore's

"International Arbitrations," p. 4795.

The case of E. V. Kellett against Siam, con

cluded by informal agreement, 1897. II, Moore's

"International Arbitrations," p. 1862.

Claims of Dr. M. A. Cheek against Siam, and

of Siam against Dr. Cheek, concluded by protocol,

July 26, 1897. U. S. For. Rel. 1897, p. 479.

Claims of Chas. Oberlander and Barbara M.

Messenger against Mexico, concluded by protocol,

1897. U. S. For. Rel. 1897, p. 378.

Amount of damages to be awarded by Nica

ragua on claims of Orr and Laubenheimer, and

Post Glover Electric Company, concluded by

protocol, March 22, 1900. U. S. For. Rel. 1900,

p. 824.

Admission of French and other citizens to

Samoan Arbitration (provided for by treaty be

tween United States, Germany, and Great Britain

of Nov. 7th, 1899, U. S. For. Rel. 1899, p. 671),

concluded by exchange of notes, 1900. U. S. For.

Rel. 1900, pp. 473, 522, 625.

Claims of Robert H. May against Guatemala,

and of Guatemala against Robert H. May, con

cluded by protocol, Feb. 20, 1900. U. S. For.

Rel. 1900, p. 656.

Supplementary arrangement respecting the ar

bitration of the claims of Robert H. May and

Guatemala, concluded by protocol, May 10, 1900.

U. S. For. Rel. 1900, p. 658.

Claims of the owners of the American vessels

Cafe Horn Pigeon, James Hamilton Lewis, C. H.

White, and Kate and Anna, against Russia, con
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eluded by protocol, Sept. 8, 1900. U. S. For. Rel.

1900, p. 883.

Claims of the beneficiaries of the Pious Fund

of the Californias against Mexico, concluded by

protocol, May 22, 1902. U. S. For. Rel. 1902,

Appen. II, p. 157.

Claims of citizens of the United States against

Venezuela, concluded by protocol, Feb, 17, 1903.

U. S. For. Rel. 1903, p. 804.

Adhesion by the United States to a protocol

between Germany and Venezuela of May 7, 1903,

respecting the reference of the preferential treat

ment of claims to the Tribunal at the Hague, con

cluded by protocol, May 27, 1903. U. S. For. Rel

i9°3.P- 439-

To the foregoing list there may be added an

agreement by protocol, January 31, 1903, with

San Domingo, for settlement of claims of San

Domingo Improvement Company and other

American citizens. Associated Press Despatches

of February 15, 1905.

Attention is called to the published letter of

Professor John Bassett Moore (contained in Press

Despatches of February 15, 1905), in which he

comments at length on the practice of our gov

ernment in entering into agreements other than

treaties for the adjustment of international differ

ences by arbitration. He says:

"The action of the government in such cases

rested upon an undoubted principle, which has

been assumed and observed since the foundation

of the government, that it is within the power of

the President in the conduct of foreign inter

course with this country, to settle a claim of an

American citizen against another government, at

any rate with the claimant's consent, without

entering into a treaty. If, in such a case, it

becomes necessary or expedient to call in arbi

trators to adjust the terms of settlement, this has

been conceived to be only a question, of procedure,

a question of the method in which the admitted

power was to be exercised."
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THE event of recent weeks of most interest

to the Bar has undoubtedly been the impeach

ment of a federal judge before the Senate of

the United States. The elaborate machinery

of impeachment and the infrequency of its

occurrence would alone serve to attract the

general public, but the importance of main

taining the highest standard of integrity on

the federal bench commands our attention.

As evidence, moreover, of the unwisdom of

appointing as federal judges men who are

really alien to the districts over which they

preside, the case has been, we think, of per

manent value. A decline in the respect for

the judiciary is lamented as a sign of the

times by one of our correspondents, a former

judge of Chicago. If this tendency exists it

emphasizes the necessity of selecting as judges

men who have the confidence of their com

munities. It is to be noted that Judge

Swayne's residence in the South prior to his

elevation to the bench, had been very brief.

This Tvas doubtless the real cause of his

troubles, for the appointment of northern men

as southern judges must eventually breed hos

tility. For the broader policy of President

Roosevelt rising above all party considerations

and appointing able southern democrats in

regions where republicans are social outcasts,

the Bar owes a debt of gratitude that it should

be glad to acknowledge. It is to be hoped

that he has established a policy from which

his successors will not dare to depart.

The long delays after the Swayne case was

first called to public notice and the somewhat

perfunctory character of the Senate's proceed

ings have detracted from the public interest.

The newspaper comment has ranged from dis

gust at the comparative insignificance of the

charges to insistence upon the importance to

the judiciary of avoiding even the appearance

of evil, and the hope is expressed that, if

there have been lax practices in the matter

of charging expenses on the part of other

judges, the ventilation of this case will compel

improvement. Judge Swayne has had, how

ever, few vindicators. Though it was known

to the press that Mr. Littlefield had opposed

the resolution of impeachment, his reasons had

not been widely published nor fully set forth,

and his elaborate analysis of the evidence will

doubtless surprise the reader as it did the

editor.

Congressman Littlefield whose portrait is

our frontispiece, has been too conspicuous a

figure in recent years in the National House

of Representatives for us to add anything to

the reader's information regarding his public

career. One is likely to forget, however, in

the prominence of the politician his real abil

ity as a lawyer and his position as one of the

leaders of the Bar of Maine. From 1889 to

1892 he served as Attorney General of the

State. In the National House of Representa

tives he has served upon the Judiciary Com

mittee, and it is of especial interest in connec

tion with his contribution to note that he was

a dissenting member of the sub-committee

which reported the Swayne Impeachment.

THE so-called Beef Trust report of Commis

sioner Garfield, the more important criminal

investigation by the Attorney General, and

the picturesque Kansas oil war are the most

recent phases of the battle against the greatest

economic development of our time, the elimi

nation of individual competition. One might

almost say the elimination of the individual,

did not the names at once arise of the few

individuals who in the public eye personify

these larger units of modern commerce and

labor. The doctrine of Professor Bigelow in

our January issue of the duty of the law to

follow business, bids all thoughtful lawyers

study this conflict of the new and the old, in

the confidence that in the courts will ulti-
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mately be determined the bounds we may set

to this change. The law has always avoided

the determination of questions of public policy

which the courts deemed in their nature polit

ical, but it has often had to base decisions

upon its conception of accepted public opinion

upon moral issues. Some may regret that it is

destined in new fields

to lay down the lawup

on its conceptionof such

a variable as public

opinion upon economic

policy. Professor

Wyman of the Har

vard Law School con

tinues in this number

the series of studies of

this question which

have appeared in these

pages. In the Jan

uary number he ex

plained the legal rights

of the labor unions to end competition. In

this issue he discusses the rights of the com

binations of capital in their process of elimi

nating the small trader.

MODERN journalism is one of the giants of

our time of which the public is wont to stand

much in awe. One of its characteristics is

an esprit dc corps

which causes united

opposition to criti

cism of its methods

by the uninitiated.

Journalism seems to

be afflicted with a

malady from which

the Law cannot

claim exemption, and

what we are accus

tomed to call the

commercial spirit has

shrivelled its ideals

with consequences to

our moral develop

ment as much more far-reaching as its in

fluence is wider than that of the Bar. When

the press comes in conflict with the courts,

however, it finds a master to which it yields,

though often with a bad grace. The most

familiar instances of this have been contempt

CLARENCE BISHOP SMITH

proceedings arising out of reports of pending

trials, usually impelled by the court's desire to

shield the jury from even the possibility of

improper influence. Mr. Smith's contribution

to this number makes some novel suggestions

as to the effect of the sensational press upon

the trial of criminal cases.

Mr. Smith graduated from Columbia College

in 1894 and from the Harvard Law School in

1897, where he was an editor of the Harvard

Law Reinew. He is a member of the firm of

Wheeler, Cortis & Haight of New York, and

has taken an active part in the legal and

legislative work of many reform movements

in that city.

WITH the recent public discussion of the

San Domingo treaty in mind, we are glad to

present in this issue

Mr. Hyde's careful

explanation of the

practice of our gov

ernment in interna

tional agreements'like

that under which Dr.

Abbott has been ad

ministering customs

in San Domingo for

nearly a year. With

the evidence of the

power of the Senate

over treaties vividly CHARLES CHUNKY HÏDB

impressed upon us,

as it has been duringthe last session, the idea

that there still remain some rights of interna

tional agreement inherent in sovereignty, seems

to have come as a surprise to those who had

only a superficial knowledge of international

law and practice, and to have awakened a new

terror for those who deplore the activity of our

President in foreign affairs. It is hoped that

the contribution which we publish will serve

to clarify ideas upon this ill-defined field of

executive activity.

Mr. Hyde is a native of Chicago, who grad

uated from Yale College in 1895 and from

Harvard Law School in 1898, since which

time he has been in practice in Chicago. He

is Associate Professor at Law at Northwestern

University, and has been acontributor on topics

concerning international law and diplomacy to

our most important legal and other magazines.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative

importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre

viation is impracticable.

CONFLICT OF LAWS (Jurisdiction Between Aliens)

AN article entitled "Jurisdiction in Actions

Between Foreigners" by the distinguished

French authority on international law, A.

Fillet, translated by William C. Gray, appears

in the March Harvard Law Review (V. xviii, p.

325). The author first considers whether the

courts of a country should take jurisdiction of

suits between foreigners just as they would

cases of the same nature arising between their

own citizens. He explains that- there is "ap

parently irreconcilable conflict regarding this

subject between French and English-American

decisions." Under our law such jurisdiction

is always assumed, but it is refused under the

French Code which does not expressly confer

it. Since this rule, however, was contrary to

the needs of society it has been much nar

rowed by exceptions and by treaties. The

author concedes that the English rule is un

questionably preferable, and shows that two

reasons usually given by the French courts,

that they were not established to dispense

justice to foreigners, and that this extension

of their jurisdiction would have the incon

venience of requiring them to apply foreign

laws, are unsound. "For the maintenance of

the peace of society, it is not enough that

exact justice be done to a certain number of

men ; it must be done to all under penalty of

rendering social relations insecure. This se

curity, this order, this peace, the state owes

to foreigners as well as to its own citizens."

Moreover, foreigners are now permitted to ac

quire rights, and these are worthless unless

they can be protected.

The author then considers what law should

be administered when jurisdiction has been

taken. He contends that it is necessary that

there should be but one competent tribunal

for a case, otherwise conflicts of decision and

confusion as to rights result. Hence states

should adopt the same principles as to juris

diction. In this part of his discussion he con

tends that the French Law which gives juris

diction to the tribunal of the domicile is the

one which best regards the security of the de

fendant and secures the judge best fitted to

decide the suit, and in the greatest number of

cases insures the effectiveness of the judg

ment. He thinks that the jurisdiction of the

court of the situs over movables and of that of

the domicile over personal actions and mov

ables is the principle on which nations might

come to an agreement. Exceptions should be

reduced to indispensable cases, and the cases

in which courts recognize the jurisdiction of

others should be exactly the same as the ones

in which they claim it themselves. It is a

failing common to all judges, however, that

they are more positive in asserting their own

jurisdiction than in recognizing that of others,

and the author shows that English judges

have had this failing in common with others.

In conclusion he says:

"Until the world can be brought to accept

a single system of private international law —

and in spite of the progress in that direction

of late years it seems that a very long time

will pass before that ideal will be attained —

the laws applied to any subject will vary with

the tribunal before which it comes. The es

tablishment of clear-cut laws in regard to

jurisdiction, easily understood and universally

respected, would allow everyone to know by

what law he will be judged. The lack of cer

tainty in the law would be so much diminished.

Is not lessening the uncertainty of law one of

the most signal services we can render to

private interests?"

CONSTITUTIONAL LAW (Corporations. Reserved

Power to Amend Charters. Obligation of Contracts)

THE article on "The Limitations of the

Power of a State to Amend or Repeal Charters

of Incorporation," by Horace Stern, is con

tinued in the February American Law Register

(V. liii, p. 73). The author emphasizes the

distinction between the charter as a contract
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with the state and as a contract between the

shareholders, and holds that it was the viola

tion of the latter contract which should have

been the ground for the decision in the Dart

mouth College case. The decision, however,

was put on the other ground. Since the adop

tion of the reserved power to amend was ad

mittedly for the purpose of avoiding that de

cision it should be construed as authorizing

only amendments affecting the contract be

tween the state and the company just as any

contracting party might reserve such a right

in his contract. The contract between the

shareholders exists independently of and is not

created by the state and should not be altered

either directly or by permission to a majority

of stockholders.

He admits that this contention is not sup

ported by the cases.

"Whatever may have been the intention of

the reserved power clauses, the state has not

the constitutional power to reserve to itself a

right to alter or repeal the contract of the

corporators any more than it could reserve

such a power over the contracts of partners,

of unincorporated associations, or of private

contracts in general. Although it may be

admitted that the state, without thereby re

leasing dissenting stockholders, can make im

material changes, yet this power derives no

additional force from the reserved power

clauses, but exists independently of them.

The state cannot gain power over a con

tract over which it otherwise would have none

merely because such contract is, by an acci

dent of history and legal procedure, formally

embodied in an instrument over which, in a

different aspect, the state can legally reserve

rights of amendment or repeal.

"If these contentions be correct, almost the

entire law on the subject of the control of the

states over corporations must be rewritten.

It is of importance that it should be so re

written, for it is submitted that the law, as it

now stands, is illogical and historically in

correct, and, further, that under it no invest

ments in the stock of any corporations can

safely be made, for the entire organization and

purpose of a corporation may at any time be

changed by legislative enactment notwithstand

ing the protests of minority stockholders.

Even policy, therefore, does not dictate in this

case the necessity of fallacious reasoning.

There is no apparent reason why the states

should have any more power to annul or alter

corporators' contracts inter se than to revoke

or amend any other contracts. If the people

of the United States think differently, they

may find means to accomplish their desire,

but it is submitted that those means are to

be found only in an amendment to the Fed

eral Constitution limiting in this respect the

impotence of the states to impair the obliga

tion of contracts. It is not believed that any

such amendment would be desirable, but that,

on the contrary, it would be in the highest

degree impolitic."

CONSTITUTIONAL LAW (Limitations. Jury Trial,

Philippines)

"TitE Attorney-General for the Philippine

Archipelago," Lebbeus R. Wilpley, contrib

utes to the March Yale Law Journal (V. xiv, p.

266) an article on "The Legal Status of the

Philippines — As Fixed by the Recent De

cision of the Supreme Court in the Jury Trial

Cases."

"It was manifest from the beginning that

all of the guaranties of the Constitution could

not be extended to these peoples, at least for

some time to come, and that, according to

traditional standards, they were and would

for a long period be unfitted for statehood.

The cold fact was that we had come into pos

session of territory unfitted for statehood

which had to be administered by govern

mental machinery unequipped for coloniza

tion. Two questions arose: one of a purely

political character to be determined by the

people — the other involving a proposition of

law to be determined by the Supreme Court.

The general public, who were interested mainly

in the political aspect of the matter, included

in their considerations many questions of law.

And it is correct to say that the question of

political expediency obtruded itself upon the

attention of the courts and the lawyers in the

consideration of the purely legal phase. Nor

was this strange.

"The case presented the question whether

in the absence of a statute of Congress ex

pressly conferring the right, trial by jury is a

necessary incident of judicial procedure in the
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Philippine Islands. The court decided that

the right to acquire territory carries with it

the power and obligation to govern it; and

that Congress while acting under Article 4 , Sec

tion 3, of the Constitution, which gives it

power to dispose of and make all needful rules

and regulations respecting the territory of

the United States, is not bound to extend

the right of trial by jury to such territory as

the Philippine Islands. It also held that the

Constitution does not of its own force and

without legislation carry such right to terri

tory so situated."

The only constitutional point decided in

these cases was the right to trial by jury, but

the decision is given a wider significance by

the rule of interpretation upon which it must

rest, viz: "that there are certain prohibitions

and restrictions contained in the Constitution

relating to fundamental rights which go to

the very root of the power of Congress to act

at all, in all places, at all times, and under all

circumstances, in the territories as well as in

the states. On the other hand, there are other

constitutional limitations, not absolute in their

nature, which relate to such matters as meth

ods of procedure and forms of judicial trials

that do not restrict Congress in the exercise of

its power to create local governments and

make needful rules and regulations respecting

the territories of the United States.

"Generally speaking, those guaranties are

fundamental which are essential to the very

existence of free government. Those ex

pressed and implied restrictions relating to in

dividual rights without which our form of

government could not exist, and which are

respected by all modern governments worthy

of the name, are undoubtedly fundamental.

The genius, nature and spirit of free govern

ment forbid the violation of such rights at all

times, in all places, and under all circumstances,

and hence those restrictions relating to them

go to the very competency of Congress to act

at all. Such rights are guaranteed by the

Constitution itself, and the first eight amend

ments. I would go farther, and say that the

general principles of law, reason and justice

would guarantee these rights to the people in

dependent of their existence in the amend

ments of the Constitution known as the 'Bill

of Rights.' If the government, or any branch

of it, should undertake to violate these rights

it would subvert the principles on which it

is based. The artificial or remedial rights are

those which relate to methods and forms of

judicial trial and modes of taxation, the ex

tension of suffrage, etc., which can be varied

with the needs of the people without with

holding from them those elemental rights, the

enjoyment of which is the essence of free gov

ernment."

The author then classifies these two kinds

of rights and concludes: "A casual analysis

of these decisions, in the light of the character

of our people and of the position our country

now holds among the nations of the world,

produces the conviction that the principle here

enforced is bound to play a large part in the

development of the nation. If the view of

the minority of the court had prevailed, it

would have been tantamount to saying that

this government shall not go to war because

it would be unable, by reason of its structure,

to meet the obligations that may result from

war. When nations go to war, as all are

likely to do some time in their history, they

are likely to either cede or acquire territory.

Hitherto the results of our wars have been

the acquisition of territory.

"It is clear that when our forefathers threw

off their allegiarice to Great Britain and estab

lished a republican government, they meant to

call into being a nation endowed with those

powers to acquire and govern territory which

all independent governments, by virtue of

their sovereignty, enjoy. In the light of these

facts, it is not strange or unreasonable that

the Supreme Court should declare that the

Philippine Archipelago, being territory belong

ing to the United States, legitimately ac

quired, may be governed by Congress with a

view to the needs, usages, customs and condi

tions of the inhabitants of such territory, and

to that end may be adopted all appropriate

means not in violation of those natural and

fundamental rights guaranteed by the Con

stitution, which form the basis of all free

government."

CONSTITUTIONAL LAW (Regulation of Primaries)

"Constitutional Limitations on Primary

Election Legislation" is discussed by Floyd

R. Mechem in the March Michigan Law Re
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view (V. iii, p. 364). He submits that the

right to vote involves the right to nominate,

and that "any law which denies to the voter

the right to determine for whom he shall vote

must be void." On the other hand, our

"whole system recognizes that voters will act

in groups, and while parties are not expressly

provided for, the fact that the majorities are

to control clearly presupposes the division of

the people into groups or parties. Concerted

action and assembly to consult naturally give

rise to parties." If such an existence is to be

maintained, the right of membership must be

voluntary and controlled by the party. They

are, however, subject to police regulations like

individuals. Thus we regulate nominations.

For the purpose of printing the official ballot,

parties may be classified on any reasonable

basis, such as voting strength, but this must

not abridge the voter's right to vote for others.

Participation in a caucus is essentially a parti

san affair, and the voter is not entitled to

secrecy, nor is anyone entitled to nominate

except a member of the party. Decisions are

not agreed as to what tests, if any, of party

membership may be applied by the state. A

convenient reference list of the different state

primary laws is appended.

CONSTITUTIONAL LAW (Statutes. Public Officers)

ALONZO H. TUTTLE concludes in the March

Michigan Law Review (V. iii, p. 341) his article

on "Removal of Public Officers from Office

for Cause," begun in the previous number.

He sums up the law as follows:

"i. The courts differ as to whether power

4 to remove' grants an arbitrary power, but

the weight of authority is to the effect that it

does.

"2. Courts differ as to whether power to

remove 'for cause' or for cause specified, is a

grant of an arbitrary power of removal, but

the weight of authority and the better reason

ing is to the effect that it is not. Those courts

that hold that it is not, differ as to whether

the power is executive or judicial. Those

holding that the power is executive but not

arbitrary, differ as to the extent of the limi

tation — some, like Wisconsin, holding that

notice and hearing are not necessary but filing

of charges is, while courts like those of Ne

braska, Ohio, Utah, hold that charges, notice

and hearing are necessary.

"3. With no exception it is held to be con

stitutional to confer upon local administrative

officers the power to remove for cause. Courts

differ as to their reasons for so holding, some

declaring that the power exercised is exec

utive, not judicial, while others hold that the

power is judicial in nature, but not in the

sense used in the constitution when it speaks

of 'judicial power.' It is believed the latter

position is the correct one.

"4. With the exception of Michigan (over

ruled in later decisions) it is held to be consti

tutional to impose this power upon the gov

ernor. Most courts justify it on the ground

that the power is executive, not judicial, while

others justify it on the ground that though

judicial in nature it does not violate the prin

ciple of the separation of powers. This is be

lieved to be the true position.

"5. The weight of authority and sound

reasoning is to the effect that certiorari will

issue to review proceedings of local adminis

trative officers in removing for cause.

"6. Courts differ as to what will be re

viewed on a comrrton law writ of certiorari.

Some holding that the record only is brought

up and the question of jurisdiction determined,

while others hold that the evidence will be ex

amined to see if errors of law affecting the

party have been made or if the evidence be

such as to warrant the decision.

"7. On principle certiorari should issue to

the governor to review his removals for cause.

Such an act of removal is judicial in nature

whether exercised by local executive officers

or by the governor."

CONTRACTS (Action by Beneficiary)

THE article entitled "Limitations of the

Action of Assumpsit as Affecting the Right of

Action of the Beneficiary," by Crawford D.

Hening, is continued in the February Ameri

can Law Register (V. liii, p. 112). In the De

cember issue he presented a number of ancient

cases of debt and of account in which a bene

ficiary not a party to the transaction was

allowed to recover upon the obligation. In

this number he concludes the discussion of

the cases of debt and continues as to account,

concluding as follows:
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" Debt and accountability were therefore pri

mary common law obligations enforceable by

the beneficiary, not because he was a 'privy

to the contract, or a ' promisee ' or a ' cestui que

trust,' or had furnished that 'mystery' of the

eighteenth and nineteenth centuries — ' the

consideration.' We err in attempting to ana

lyze into constituent elements a substantive

right which is itself primary and elemental.

The beneficiary recovered because the judicial

instinct recognized that he ought to recover,

and the courts held that by common law he had

a. substantive right. This common law right

•was the expression of a public sense of justice,

and a firmer foundation for a positive rule of

law need not be sought."

CORPORATIONS (Federal Regulation. Watered

Stock)

A NOVEL view of the problem of "Regula

tion of Corporations by Federal Law," is pre

sented by Robert L. Cutting in the February

Albany Law Journal (V. Ixvii, p. 39). He

starts with the premise that over-capitaliza

tion is the great trust evil and that it may be

regulated in the same way that lotteries and

other forms of gambling are regulated by the

Federal government, viz: by forbidding the

interstate transportation of certificates of

stock not approved by a Federal official as

representing fair valuation. It is founded on

the doctrine of Champion v. Ames, which held

it sufficient that lottery tickets might become

the subject of interstate traffic.

INSURANCE (Waiver)

AN instructive essay on a subject of great

importance to the practitioner entitled "Waiver

in Insurance Cases." by John S. Ewart, is

printed in the March Harvard Law Review

(V. xviii, p. 364). From a series of definitions

and interpretations of waiver in the cases the

author deduces six different views of its nature :

"Irrespective of the disagreement as to

whether waiver must be based upon inten

tion, there are six different views presented in

these extracts, and for each of them plenty of

authority can be cited:

"Policies are crowded with numerous fine-

type conditions, breach of any one of which

'renders this policy void." And when a loss

takes place the company frequently pleads

(i) the existence, and (2) the breach, of one

of these conditions. This is supposed to be a

perfectly good plea, and the plaintiff replies,

and tries to prove some waiver by the com

pany of either the condition or the breach of

it. If he fails to prove waiver he is beaten.

"All the cases proceed in this way, and it is

my contention that they are all wrong. Dem

onstration of this assertion, moreover, I con

ceive to be an extremely simple task."

It is generally agreed that a breach of con

dition makes the policy not void but voidable

at the election of the company :

"The company may do as it likes, subject

to this: that being given a choice between two

things it cannot take both. But as a matter

of practice, aided by current notions of law,

it does take both. For example, default is

made in payment of a premium, and the com

pany has consequently a right to terminate

the contract. But that is the very last thing

it wants to do and will do. On the contrary,

it will dun and humor the chap, and take

something on account and notes for the bal

ance, and threaten and sue, and attach, and

worry, in order to get the premium and keep

the assured as a future subscriber. And if a

loss happens meanwhile? Well, that of course

is a different thing. The policy says that if

the premium is not paid 'this policy shall be

void'; and the premium was not paid; and is

not that a good defense? According to t>res-

ent ideas it is, unless you can prove waiver.

"It is not right even to say that the land

lord or insurer waived his right to forfeit; for

he did not. He had the right to choose be

tween terminating the contract and continu

ing it; and he exercised that right of choice;

he did not waive it, or give it up. If he had

elected to determine the contract, no one

would think of affirming that, by so doing, he

had waived his right to continue it. And it

is not more correct, when the election is to

continue the contract, to say that he waived

his right to determine it. If you have a choice

between an apple and an orange, and you

choose the orange, it would be rather absurd

to say, either that you waived the apple, or

your right to the apple (for you had none), or

even your right to choose the apple (for you

exercised your right by not choosing it)."
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"I object to the substitution of waiver for

election, for it fixes attention, not upon the

act that it pretends to describe, but upon a

mere consequence of that act. Election is

the choice of the orange, and the consequence

is that you do not get the apple. But there is

no abandonment, or cession, or surrender, or

waiver, of the apple, for you never had it, or

any right to it. You had a right to choose;

you exercised that right; you gave up, or

threw away, or waived nothing. The point

of the act is the choice, and attention ought

to be drawn to the thing chosen, and not ex

clusively fixed upon the effect of that choice."

Three consequences will follow from the

proposed change. The company can no longer

win by silence. If it wants to cancel it must

do so affirmatively. The assured will be re

lieved of the difficult burden of proof of waiver

and of the authority of the agent to waive.

These facts are in the knowledge of the com

pany, and it should sustain the burden of

proof. A possible fourth result would be to

entitle the assured to a return of a propor

tionate part of advance premiums.

HISTORY (Ecclesiastical Jurisdiction)

AN interesting sketch of the history of "The

Ecclesiastical Jurisdiction in England," by

Edwin Maxey, appears in the Michigan Law

Review for March (V. iii, p. 360).

INTERNATIONAL LAW (War. Wireless Telegra

phy)

IN the March Yale Law Journal (V. xiv, p.

247) Professor Theodore S. Woolsey, under the

title of "Wireless Telegraphy in War," treats

of a novel condition of modern warfare which

presents interesting problems of international

law. He explains that in the present war in

the East, wireless telegraphy has been used in

two ways which are of questionable legality —

"to maintain intercourse between belligerent

Port Arthur and Russia and to send war news

to a London paper rapidly and independent

of military control, by the paper's own steamer

rigged for the purpose." As to the first prob

lem arising out of the erection on Chinese soil

of a mast to receive wireless messages from

Port Arthur the author cites the analogy of

sub-marine cables and says that there seems

to be a tendency to impose on neutrals the

duty of preventing the use by a belligerent of

a cable landed on the neutral's territory. He

contends that the true test in both cases should

be whether the communication was originally

set up for commercial or military purposes.

If the former, the mere fact that it is made

use of for military purposes should not oblige

the neutral to stop all communication, but the

neutral should prevent establishment of such

an exclusively military communication as was

maintained between Chee Foo and Port

Arthur.

"The distinction between making use of

means of communication already existing, and

establishing new ones during war and for war

purposes, is the same in kind as the distinc

tion between the use of the regular mails and

hiring a dispatch boat. A case can hardly be

imagined where the privilege would be valu

able to both belligerents alike. Being within

neutral jurisdiction, the other belligerent has

no power of prevention. No commercial in

terests are affected. To suffer it, is an un-

neutral act or service."

The danger with respect to the press boat

is that essential military information may be

conveyed to the other belligerent intention

ally or unintentionally, so that of necessity a

belligerent should have the right to control

such transmission of information from any

waters within the war zone.

"Our only question here, as it seems to me,

should be as to the nature of this control. It

might be prohibition; it might be censorship;

it might be restriction as to locality; it might

be a license system. But that control of some

sort is proper, I believe is beyond question."

The defects of different suggested methods

of restriction are then discussed, and the

author concludes:

"By process of exclusion, we reason, there

fore, that news-gathering by sea, with the aid

of the wireless, is of such a nature as to be in

admissible in warfare, and to require entire

prohibition under penalty of confiscation. It

is a service bearing an analogy to the dispatch

boat, the submarine cable and the war corre

spondent, in peculiar combination. The dis

patch boat is guilty of unneutral service in

behalf of one combatant and can be confis

cated by the other; the submarine cable can
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be cut or worked at the belligerent end under

censorship; the war correspondent, by uni

versal usage, is only allowed tp accompany an

army subject to strict regulations. The wire

less news-gatherer, combining the dangerous

qualities of all three, should not be permitted

at all."

MASTER AND SERVANT (Independent Contractor)

THE elaborate treatise on the "Liability of

an Employer for the Torts of an Independent

Contractor," by C. B. Labatt, is continued in

the Canada Law Review for February (V. xli,

P- 49)-

NEGLIGENCE (Theory of)

THE March Canada Law Journal (V. xli, p.

233) contains a thoughtful analysis of "The

Psychology of Negligence" by Charles Morse,

of which he says that "it must be admitted

that there is a regrettable amount of confusion

in the books as to whether the element of in

tention on the part of the wrong-doer has aught

or nothing to do with the theory of liability."

He contends that in many of the cases the

element of intention does not manifest itself

in relation to the result of the breach of duty,

but is confined wholly to the breach itself,

•which may or may not be followed by an in

jurious result; and it is only the result which

makes the conduct of the wrong-doer a sub

ject of juridical enquiry. He further criti

cises the theory of some writers that negli

gence is a form of mens rea. He traces the

history of the maxim from the canonists and

submits that it "had a special place and mean

ing in the criminal law; and, that being so, any

unnecessary dislodgment of it therefrom for

the purpose of making it do duty as a part of

the technics of another and distinct branch of

legal science is to be deprecated under any

circumstances, but where the new setting for

the old maxim is incongruous and subversive of

its original meaning, such a use, or rather

abuse, ought not to be allowed to become

general."

Civil wrongs in English law are of three

classes, each having a different theory of re

sponsibility.

(i) Personal wrongs, in which intent is an

element.

(2) Wrongs to property, in which liability

is imposed for the technical violation of a

legal right without contemplating its cause or

effect.

(3) Wrongs arising through negligence, in

which a standard of conduct is the test of the

wrongful character of the act done. " If there

can be said to be any subjective side to the

legal doctrine of negligence, it consists in a

purely passive state of mind on the part of

the wrong-doer toward the consequences of

his carelessness, such a state of mind as nega

tives the presumption of intention to produce

the injury suffered."

From an examination of the authorities the

author concludes that, "in formulating its the

ory of liability for negligence in civil cases, the

law has not regarded the mental attitude of

the wrong-doer, but has contented itself with

fixing an external standard of conduct as the

criterion of blameworthiness. To attempt to

overlay this purely objective theory with sub

jective refinements is not such an experiment

as could be expected to commend itself either

to hard-headed practitioners or to the more

academic members of the legal profession who

are jealous to keep intact such symmetry as

the philosophy of the common law has up to

the present time been able to achieve."

PROCEDURE (Law's Delay)

"Individualism and Legal Procedure," is

the title of a brief but suggestive article by

Walter Storrs Clark in the March Yale Law

Journal (V. xiv, p. 263), which treats of the

old but ever-pressing problem of the "law's de

lay." This is the constant and grievous com

plaint of the layman who ceases his criticism

only in the belief that remedy is hopeless and

that the wickedness of lawyers conspires for

selfish interests to prevent reform. It is our

hope to present in our next issue a discussion

of this subject by a number of eminent judges

and practitioners from all parts of the country,

and it is with especial interest, therefore, that

we read that :

"Of the political 'whips of time* which

Hamlet enumerated, three centuries ago, he

would, if he should visit America to-day,

miss two — the oppressor's wrong and the

insolence of office; but he would still recog
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nize the third — the law's delay. Witness:

the twenty days to file answer, which prac

titioner uses by writing in his diary for the

nineteenth day ahead, 'Draw answer, Jones

case,' dismissing the subject until then; the

wait of months for trial, when witnesses may

be gone, and certainly have forgotten ; the ex

cessive length of important trials; the exces

sive right of appeal, both civil and criminal,

etc. The railroad, the factory, the depart

ment store, the physician, the newspaper, re

sponding to the spirit of the age, all do their

work on modern schedule time; but the ad

ministration of justice, in larger cases, sticks

to its mediaeval time-table.

"But it is not, perhaps, so generally recog

nized that individualism is, in large part, the

reason why we are unprogressive in legal pro

cedure. There is the feeling that the individ

ual should have all the rope he wants, both as

to time and testimony, although the result

usually is a bulk of evidence which obscures

the weight of evidence and buries those de

cisive points upon which every case must turn

in the end. We allow appeals from court to

court in all cases, encouraging the litigious

spirit and discouraging that submissive spirit

which elections must have, or democracy will

go to pieces; grant new trials, though sub

stantial justice has been reached; are satisfied

to allow ten guilty to escape, to save one inno

cent; insist strenuously upon the resolving of

every doubt—all because the individual good

appeals to us more strongly than the general

good. Probably a suggestion that we might

safely substitute for indictment by grand jury

the accusation of the coroner's jury, or accu

sation by some elected official, ready to act at

any moment; or that we might, with advan

tage to justice, compel the accused to testify,

would be generally considered an attack on

American freedom.

"But does the safeguarding of individual

ism, in reality, require vis to block the devel

opment of legal procedure? Should we still

be so afraid of our judicial machine as to fear

speeding it a little? We are speeding it in

minor cases, both civil and criminal, where

various causes have combined to put a practi

cal time limit both to preparation and to

trial, thus excluding all but the decisive points;

and it is standing the strain very well. We are

speeding it, to the limit, too, in that element

of criminal justice, that part of the punish

ment which is as important as the final sen

tence — viz : arrest. There are no ifs nor ands.

about the officer's 'Come along with me'; and

yet we find practically no abuse of the power."

PROPERTY (Riparian Rights. Seashore)

IN the Harvard Law Review for March (V.

xviii, p. 341) William R. Tillinghast, under the

title of "Tide-flowed Lands and Riparian

Rights in the United States," calls attention

to the fact that there exist in the United

States two distinct theories of shore rights

and titles, and explains the historical reasons

for their existence. The Connecticut theory

gives the riparian owner the exclusive right

to wharf and fill out in front of his upland.

This right is in the nature of a franchise, since

they hold the technical fee below high water

mark to be in the state. The New York the

ory holds that the "State owns the soil below

high-water mark, in such a sense that it can be

granted away at pleasure to either the upland

owner or to any stranger." Though it is

generally stated that at common law the

Crown owned the fee between high and low-

water mark, the author shows that this was a

usuqiation of the Crown in the time of the

Stuarts, and that, at the time of the founding

of our colonies, the owners of the shore were

entitled to the land between highand low-

water mark. The doctrine that title is prima

facie in the Crown has received its greatest

support from the works of Lord Hale, but the

author contends that "an unprejudiced exam

ination will show that the prima facie theory

was, in fact as well as in name, a mere theory

at the time Lord Hale wrote, and that the en

tire shores of England were in fact held in

private ownership, as well as the rights and.

franchises of the ports."

The reason for the distinction in New York

and Massachusetts is that New York was upon

acquisition from the Dutch a Crown colony,

and that "the titles to all lands in the Massa

chusetts Bay Colony were first public in a

much more complete sense than were the lands

in England when William the Conqueror and

his immediate successors made their grants."

In New York very early grants were made
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by the state and the theory of state ownership

has been confirmed by later constitutions and

in Massachusetts similar early grants of shore

placed a contemporaneous construction upon

the grants of upland which could not be ig

nored when the Massachusetts courts were

called upon to determine what was the law of

the state.

SURETYSHIP (Notice of Acceptance)

AN interesting criticism of the doctrine

which requires "Notice of Acceptance in Con

tracts of Guaranty," by W. P. Rogers, appears

in the Columbia Law Review for March (V. v,

p. 214).

Since most unilateral contracts are com

pleted by the doing of the act without further

ceremony he insists that there is no sufficient

reason for departing from a well-established

rule sustained by reason and logic by requir

ing notice of acceptance.

"The cases which have departed from the

common law rule of contracts have appar

ently established at least two distinct rules on

this subject of notice of acceptance: (i) that

all guaranties for future advancements or cred

its require notice of acceptance within a reas

onable time thereafter: (2) when the guaranty

is collateral, that is, when the amount of the

debt is uncertain and variable, and the knowl

edge concerning the amount and time of pay

ment will not or may not come promptly to

the guarantor, the creditor is bound to give

him notice of his acceptance within a reason

able time after doing that which amounts to

an acceptance. There is a third group of

cases, representing a very small minority of

the states, wherein it is insistently claimed

that the common law rule of contracts, in ref

erence to notice, of acceptance, shoxtld be ap

plied to contracts of guaranty. The judges

who have written these opinions criticise the

courts for the departure they have admittedly

made in this branch of the law, and insist with

apparent justification that it is unwarranted.

They deny that a proposition to stand as

guarantor always carries with it an implied

condition that notice of acceptance will be

given the guarantor."

TORTS (Damage, Mental or Nervous)

PROFESSOR FRANCIS M. BURDICK, in the

March Columbia Law Review (V. v, p. 179),

summarizes the cases relating to "Tort Lia

bility for Mental Disturbance and Nervous

Shock," as follows:

"Where the consequences of the defendant's

wrong-doing are limited to the mental dis

turbance of the plaintiff, and the wrong-doing

is not actionable in behalf of the plaintiff,

apart from such consequences, any harm sus

tained by the plaintiff is deemed damnum

abscjue injuria. Thus far there is entire un

animity of decision. When, however, worry or

fright, occasioned by defendant's wrongful

conduct, causes physical derangement, differ

ences of opinion immediately develop, and

it becomes impossible to reconcile the var

ious judicial views of the wrong-doer's lia

bility.

"Courts which deny all remedy for fright,

or like disturbances of the mind and nerves,

assign one or both of the following reasons for

their holding: First, that physical suffering,

sickness or permanent harm is not the probable

or natural consequence of fright or nervous

shock, in the case of a person of ordinary

physical and mental vigor. Hence, plaintiff's

injury is declared to be, as a matter of law,

not the proximate, but a remote result of de

fendant's wrong-doing. Second, that dam

ages sustained by fright or nervous shock

must be refused, because of the impractica

bility of satisfactorily administering any other

rule.

"That serious physical disorder is the every

day consequence of fright or nervous shock is

a fact, not only established by modern science,

but one which has long been accepted by the

ordinary man. It would seem, therefore, to

fall within the category of natural and prob

able consequences. The second reason as

signed for denying recovery in the cases now

under consideration does not appear to be

entirely satisfactory, even to the courts which

continue to apply it.

"Moreover, all courts agree that when the

defendant's misconduct causes a physical in

jury to plaintiff, however slight, or, without

physical harm, wrongfully invades his right of

personal security or liberty or reputation, he

is entitled to have the jury estimate and assess

the damages which he has sustained by reason

of injured feelings."
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CORRESPONDENCE

MODERN INTEREST IN THE PANDECTS OF JUSTINIAN

FOUND BY HON. Eue;EN E F. WARE

TOPERA, KAN., Feb. 28, 1905.

Editor GREEN BAG:

We of the present do not give full credit to

the past. In the days of Rome they had

great lawyers and great judges, lawyers and

judges who were the equals of lawyers and

judges now ; men who wanted to do that which

was right and did it. It is true that matters

of personal status, of voting and privilege,

were not then the same as now, but as to

questions of property and as to private rights

between man and man, the lawyers and judges

of Rome had met about every proposition

and decided it rightly.

Having been obliged recently in some irri

gation matters to look hurriedly through the

Civil Law which was derived from the law of

ancient Rome, it became necessary to make

some translations from the Corpus Juris. Be

it known that the Pandects of Justinian have

never been translated into English and that

they contain a mine of most useful informa

tion and law. As the river Po was something

like the Missouri River, constantly making

changes in its bed, and as litigation is constant

along the line of the Missouri, I take the lib

erty to send you two translations, one con

cerning irrigation and one concerning rivers,

which have never appeared in English before,

and which are interesting as showing how

questions arose during the days of old Rome

similar to those arising to-day, and the trans

lations show what was the origin of our present

laws.

Yours very truly,

E. F. WARE.

(Opinion by Proculus.) " In the river front

ing me, an island formed in such a manner

that it did not extend beyond the boundaries

of my estate; afterwards the island grew little

by little until it fronted the estates of my

neighbors above and below. I seek to know

whether the accretion from end to end belongs

to me because it has joined itself to mine, or

whether it belongs to him to whom it would

have belonged if the whole length of the

island had appeared at the same time."

Proculus responded: " If this river of yours,

about which you write, and in which an island

is formed opposite your field, is a river in

which the right of alluvion is recognized, and

if the island so formed does not exceed your

field in length, and if the island in the begin

ning was nearer your estate than his estate

across the river, the island is wholly yours,

and whatever of alluvion afterwards attaches

to the island is also yours, even if it is so added

that the island extends in front of your neigh

bors above and below, or even if it had grown

closer to the estate across the river than to

yours."

(Opinion by Proculus.) " Several persons

were accustomed by right to bring through

the same channel, water from a neighboring

source, in such a way that each had his own

day of taking the water; first, by the same

channel common to each, thence by a smaller

channel which was the separate property of

each. One of these persons did not take

water during the statutory period prescribed

for its loss.

" I think he lost his right to the water by

non-user, and that the right was not main

tained through the use of water by the others,

because the right of each was separate and

could not be upheld by the use which the

others made. If, however, the water right

pertained to an estate owned by several in

common, the use by one of these would main

tain the right as to all. Also, if one of these

referred to who owned a water right, employ

ing a common channel to convey the water,

had lost the right by non-user, the right would

not go to the others who used the channel in

common with him. The benefit is his who

owns the land through which the canal passes,

conveying the water which by non-user has

been lost as to one. Such owner of the land

enjoys the benefit of freedom from that por

tion of the servitude."
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THE following incident occurred in an Ohio

court.

Two neighbors—both well-known men—

were settling a difficulty by a rather vigorous

law-suit. The jury retired and spent much

time in deliberation without reaching an agree

ment. In their room one of the members

finally approached Farmer Smith, who had

taken but little part in the discussion and

asked him his opinion. "Well, to tell you the

truth," said he, "I'm sort o' stumped as to

how this thing ort to go. I know both these

fellers purty well, and I can't say as I have

.anything particular against either one of

•em."

FAIR LITIGANT.—I shall appeal my case

to the Heavenly Court.

JUDGE.—Will you tell me how to draw the

motion. I may want to report my own case.

VERBATIM copy from the acknowledgment

on a deed, State of Texas, County of Dentón:—

Be it known that this day in person afore

before the undersigned authority Francis

Dickinson and lady, that is well known to me

and acknowledged that they executed and

delivered the foregoing deed of conveyance

for all the concedintion therein set forthauny

export and the said Anartia being by me

privily and apart from said wasband examined

and sayses that it is an act of her own accord

we with—fear or compulsion on the part of

said husband.

Given under my hand and legal of office this

Sept. 19, 1860.

YOUNG LAWYER.—" If your honor please, I

•wish to take judgment by default."

JUDGE.—"But you cannot take it in that

way."

YOUNG LAWYER.—"Well, your honor, what

would you advise me to do? "

JUDGE.—"1 would advise you, young man,

to go back to your office and advise your client

to hire another lawyer."

AT one of the recent lectures by Professor

George Kirchwey, Dean of Columbia Law Col

lege, New York, the students were uneasy.

There was something wrong in the air. Books

were dropped, chairs were pushed along the

floor. There were various interruptions. The

nerves of all were on edge. The members of

the class kept their eyes on the clock and

awaited the conclusion of the hour of the lec

ture. The clock beat Professor Kirchwey by

perhaps a minute, but at the expiration of

the schedule time the students started to their

feet and prepared to leave. "Wait a minute,"

objected Professor Kirchwey; "don't go just

yet. I have a few more pearls to cast." —

Argonaut.

GEORGE WASHINGTON THOMAS, an able-

bodied negro of Sleepy Hollow, appeared be

fore Magistrate Nussbaum charged with steal

ing chickens. The negro was accompanied by

his lawyer, Colonel Simmons, a rising young

white attorney. The old judge sauntered into

the dingy court-room where he had reigned

for more than twenty years, and after calling

for order he looked around on the little com

pany there assembled. Seeing George Wash

ington Thomas, he pointed to him and said:

"Be you the'defendant in this case?"

Quick as a flash George was on his feet, and,

not understanding legal terms, he exclaimed

politely :

"No, sah; no, sah; I ain't de 'fen'ant: dar's

de 'fen'ant ovah dar." And saying which,

he pointed to his lawyer. There was a gen

eral laugh about the room, in which the queer

old judge joined heartily. The darkey felt

abashed. He was visibly embarrassed, and,

thinking to correct the mistake, if mistake it

were, he said again, pointing at his lawyer,

"Yas, sah; he's de 'fen'ant," and, pointing to

himself, he said, "I's de gent'man what stole

de chickens." — Lippincofl's.

IN a certain Illinois town a teamster had

been arrested and tried before a justice of the

peace on a charge of cruelty to animals. It

was alleged in the complaint that the team

ster had brutally kicked and otherwise abused

the horse driven by him. The evidence failed

to show that the teamster had maltreated the

horse as charged in the complaint, but it de

veloped that the defendant was unusually
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gifted in the use of a florid and picturesque

profanity— a profanity that left nothing to be

desired in the choice of expletives or force of

delivery. It appeared from the evidence that

what the teamster had really done was to

give the horse one of his most artistic and

terrific "cussings." After hearing the evi

dence and the arguments of counsel, and be

ing fully advised in the premises, the court

found "among other things that said defend

ant swore at and used profane language to

the horse mentioned in said complaint, but

that from the present imperfect state of

knowledge of the psychology of the horse or

of the workings of the equine mind it does

not appear to the court that said horse has

suffered any physical pain, mental anguish or

humiliation by reason of the profanity heaped

upon him; or that said horse in any manner

'kicked' because said defendant swore at

him; that under the statute such swearing at

said horse did not constitute cruelty to ani

mals; and it further appearing to the court

that the said horse had no 'kick' coming by

reason of his treatment by said defendant, it

is thereupon ordered by the court that said

defendant be discharged."

"I haven't seen your cashier for several

days."

"No; he's gone out of town."

"Gone for a rest, I suppose."

"We haven't found out yet whether he's

gone for a rest or to escape it." — Philadelphia

Record.

THE LAWYER. — " Do you want a divorce

without publicity ? "

THE LADY. — " Sir, vou seem to have for

gotten that I am an actress! " — Chicago Daily

News.

A JANITRESS at work in the office of a young

attorney, came into his private room to ask

advice, saying that she would pay whatever

it was worth. After hearing her story of how

she had been buying her household furniture

on the instalment plan, how she had learned,

when too late, that the range would not bake,

and how the dealer, refusing to make it "good,''

threatened to seize everything under his con

tracts, the young attorney advised her what

to do, and explained the course she had to

follow. The next day her small son came in

with the message, — "Maw says yous owes

hern forty cents for 'scrubben out,' 'nd says

to take what she owes yous for what yous told

hern, out o" it, 'nd to guve me the rest."

IN Racine's highly amusing comedy, "The

Pleaders," a trial scene opens in court — in

which, by the way, the prisoner at the bar was

a dog that had run off with a roast chicken.

Of this especial scene the playwright wittily

avails himself to satirize the tedious prolixity

of the arguments indulged in by the lawyers

of his day. With a view, no doubt, to im

parting, alike to his canine client and himself,

the highest impression of dignity, the defender

of the dog rose slowly and solemnly, oracu

larly to open his plea with the words: "Be

fore the creation of the world," whereupon

the yawning judge cried out imploringly: "Oh,

advocate, in God's name, let us skip over to

the deluge! " — The Boston Herald.

A WITNESS who had given his evidence in

such a way as satisfied everybody in court

that he was committing perjury, being cau

tioned by the judge, said at last:

"My lord, you may believe me or not, but

I have not stated a word that is false, for I

have been wedded to truth from my infancy."

"Yes, sir," said Sir William Maule; "but

the question is, how long you have been a.

widower! " — Chicago Legal News.

VAN BUREN was calling upon Kent one day,

and found a young man applying for admis

sion as a solicitor in Chancery, who was mani

festly not "tvithin the rules," but who cited

the case of another applicant who had re

cently been admitted. "I deny it, sir!" cried

the Chancellor. "It is not true. I did not

admit him. He broke in!"

"Ip yoh husban' beats you, mebbe you kin

hab him sent to de whippin'-pos'," said Mrs.

Potomac Jackson.

"If my husban' ever beats me," said Mrs.

Tolliver-Grapevine, "dey kin send him to de

whippin'-pos' if dey wants to. But dey'll have

to wait till he gits out'n de hospital." — Wash

ington Star.
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(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub

lishing Company, St. Paul, Minnesota, at 15 cents each. In ordering, the title of the desired case should be given as well as the

citation of volume and page of the Reporter in which it is printed.)

ALIEN HEIRS. (ADMINISTRATION — SURVIVAL

OP ACTION)

IOWA SUPREME COURT.

The defense interposed in Roano v. Capitol City

Brick & Pipe Co., 101 Northwestern Reporter, 437,

•which was an action to recover damages for the

wrongful death of plaintiff's intestate, was that the

latter was unmarried and without issue, and that

his next of kin was his mother, an alien, residing

in Italy, and that he left no estate to be adminis

tered upon. The question presented for review was

•whether an administrator appointed in Iowa could

maintain an action in that state for an injury

resulting in the death of a resident alien when it

affirmatively appeared that intestate's sole heir

•was and still is a non-resident alien. The Iowa

•Code provides that all causes of action shall sur

vive and may be brought notwithstanding the

•death of the person entitled or liable to the same,

and the court states the contention to be that a

non-resident alien is not to be regarded as a per

son entitled to the benefits of the Iowa statute,

stating further that this argument recalls the

theory of the old Roman law that laws are per

sonal rather than territorial in their application.

The rule of this country has always been the

reverse, however, and upon the point that a non

resident alien may maintain suits in our courts

•without any special statutory authority, the court

cites Knight v. R. Co., 108 Pa. 250, Kellyville

Coal Co. v. Petraytis, 195 111. 215, 63 N. E. 94,

and Betaloro v. Perkins, 101 Fed. 393. It ap

pears, nevertheless, that the misconception arising

from the assumption of a general rule that stat-

-utes conferring benefits are to be construed as

not extending to non-resident aliens, has in some

jurisdictions been applied in solving the identical

•question which is being considered in this case

r>cni v. Pa. R. Co., 181 Pa. 525, 37 Atl. 558;

Brannigan v. Union Gold Mining Co., 94 Fed.

164; McMillan v. Spider Lake Saw Mill Co., 103

"Wis. 332, 91 N. W. 979; and Adam v. British &

Foreign S. S. Co., 2 Q. B. D. 430. The Adams

•case apparently is overruled, however, in the re

cent English case of Davidson v. Hill, 2 K. B.

D. 606. The decided weight of authority in this

country, however, is against the proposition that

non-resident alien relatives of a deceased person

are not entitled to recover under statutes similar

to Lord Campbell's act relating to fatal accidents.

The court cites as a leading case that of Mullhall

v. Fallen, 176 Mass. 266, 57 N. E. 386. The fol

lowing cases cited in Judge Holmes' opinion in

that case are approved by the Iowa court: Luke

v. Calhoon Co., 52 Ala. 115; Augusta R. Co. v.

Glover, 92 Ga. 132, 18 S. E. 406; Philpott v. Mis

souri Pac. R. Co., 85 Mo. 164; Bruce's Adm'r

v. Cincinnati R. Co., 83 Ky. 174. A number of

other authorities holding the same view are dis

cussed at some length. In conclusion the court

says that the Iowa statutes do not provide that

the recovery shall be for the benefit of certain

relatives, but expressly says that it shall be for

the benefit of the estate. It will be soon enough

to be concerned about whether the decedent's

mother, a non-resident alien, is entitled to the

proceeds of the recovery when the administrator

is called upon to make distribution of the estate

of the deceased. Upon this last point the court

disapproves the case of Cleveland C. C. & St. L.

R. Co. v. Osgood (Ind. App.), 70 N. E. 839,

where it was held that no right of action arises

under a statute similar to the Iowa statute in

behalf of the administrator where the next of kin

who will be entitled to recover are non-resident

aliens.

AUTOMATIC COUPLERS. (INTERSTATE COM

MERCE — STATUTORY CONSTRUCTIONS)

UNITED STATES SUPREME COURT.

The law prohibiting common carriers from using

any car not equipped with automatic couplers in

moving interstate commerce was considered in

Johnson v. Southern Pacific Co., 25 Supreme

Court Reporter, 159. Three important points

are decided. It is first held that locomotives are

embraced by the words "any car" as used in the

act, and that therefore the law is not complied

with unless locomotives are also equipped with

automatic couplers. It is also held that the law

is not complied with where a locomotive and a

dining car are both equipped with automatic

couplers but of such different types as will not

couple with each other automatically. Third, it

is held that a dining car is engaged in interstate

commerce where it is in constant use between

two interstate points, and where it is brought a

part of the distance on one train and is then side

tracked until the arrival of the train going in the

opposite direction, the particular use under con

sideration being the manceuvers which were nec

essary in sidetracking the car for the purpose

above referred to. On these three points the
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majority opinion of the Circuit Court of Appeals

is reversed, and the Supreme Court squarely up

holds the doctrine laid down in the dissenting

opinion of Judge Thayer upon the first and third

points. In support of the holding that a loco

motive is a car, the court cites with approval

Winkler v. Philadelphia & R. R. Co., 4 Penn.

(Del.) 387, 53 Atl. 90; Fleming v. Southern R.

Co., 31 N. C. 476, 42 S. E. 905; East St. Louis

Connecting R. Co. v. O'Hara, 150 111. 580, 37

N. E. 917; Kansas City M. & B. R. Co. v. Crocker,

95 Ala. 412, ii South. 262; Thomas v. Georgia

R. & Banking Co., 38 Ga. 222; New York v.

Third Ave. R. Co., 117 N. Y. 404, 22 N. E. 735 ;

Benson v. Chicago, St. P., M. & O. R. Co., 75

Minn. 163, 77 N. W. 798, 74 Am. St. Rep. 444.

The opinions of the Circuit Court of Appeals are

found in 117 Fed. 462.

AUTOMOBILES. (DEFINITION OF DRIVING)

MASSACHUSETTS SUPREME JUDICIAL COURT.

A park regulation to the effect that no person

shall ride or drive at a rate of speed exceeding

eight miles an hour is held by the Massachusetts

Court in Commonweatlh v. Crownin shield, 72

Northeastern Reporter, 963, to be sufficiently defi

nite to support a criminal prosecution for operat

ing an automobile at an excessive rate of speed

on the ground that the person who is controlling

the motive power of the machine must be said

to be "driving" it.

CARRIERS. (PERSON ACCOMPANYING PASSEN

GER ON BOARD TRAIN — MEASURE OF CARE

REQUIRED OF CARRIER)

NEW YORK SUPREME COURT, APP. Div., 20 DEPT.

That so common a practice as seeing one's

friends safely aboard a train should not have

been more fruitful of litigation is one of the first

ideas that suggests itself upon consideration of

the facts involved in Dunne v. New York N. H.

& H. R. R. Co., 91 New York Supplement 145.

Plaintiff in that case had gone aboard the train

with a friend and was injured by the starting of

the train as he was about to dismount. It is

held that under these circumstances no such re

lation as that of passenger and carrier existed

between plaintiff and defendant and that the only

obligation of the railroad was to exercise ordinary

care to avoid injuring plaintiff from the time he

entered the train until he left it. There is no

obligation upon a railroad to hold its train until

every person not a passenger leaves the same,

and this is true irrespective of the duration of

the stop made at the station. It appeared in

the case under consideration that the servants of

the defendant saw plaintiff walking down the aisle

of the car towards the platform, but the court

decides that this did not require them to forbear

from giving the signal that the train could pro-

proceed inasmuch as walking in the aisle of the

car or even going out on the platform are com

mon practices of passengers who have no inten

tion of leaving the train, and even though it be

at a standstill in the station, the obligation of

defendant's servants to refrain from starting the

train came into existence only after they had re

ceived or should in the exercise of due care have

received actual notice of the intention of plaintiff

to leave the car. It is also concluded that the

mere fact that the plaintiff had descended on to

the step of the car before the train was set in

motion was not sufficient to render the conduct

of defendant's servants in starting the train neg

ligent. Plaintiff also sought to recover on the

ground that defendant had no brakeman sta

tioned at the foot of the steps to hold the train

until persons not passengers should alight there

from, but it is concluded by the court that defend

ant was not required, as a matter of law, to have

persons so stationed when the intention of plain

tiff to leave the car was signified only by his act

of alighting. It is however held that if it was

the custom of defendant railroad to station a

brakeman at the foot of the steps who was to

signal the train to proceed only after all persons,

including those in the act of alighting, had reached

the ground in safety, plaintiff had the right if

he knew of such custom to rely on its observ

ance, but if he did not know it, he took the con

sequences of his act in alighting from the car.

CONTRACTS. (LABOR UNIONS — INTERFER

ENCE WITH FREEDOM OF EMPLOYMENT)

NEW YORK SUPREME COURT, APP. Div., 20 DEPT.

The power of labor unions to maintain control

of the employer's business, and dictate what per

sons he may employ, and the conditions under

which he may employ them, is given a seriotis

setback in Jacobs v. Cohen, 90 New York Supple

ment 854. There a contract between an em

ployer and a labor union, providing that the

employer should not employ any help other than

those who were members of the union, conform

ing to its rules, and providing that the employer

should cease to employ persons not in good stand

ing, on being notified of that fact, and that the

employer should abide by the rules of the union,

is void as against public policy, because attempt

ing to restrict the freedom of employment. The

court cites and quotes at length from Curran v.

Galen, 152 N. Y. 33, 46 N. E. 297, in support of

this holding, and also maintains that the Curran

case was not overruled by the later case of Nat.
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Protective Ass'n v. Gumming, 170 N. Y. 315,

63 N. E. 369.

CRIMINAL LAW. (PLACE OF PAYMENT — BUR

TON CASE)

UNITED STATES SUPREME COURT.

The charges against Senator Burton of render

ing services in a case in which the United States

was a party in violation of section 1782 of the

Revised Statutes are reviewed by the Supreme

Court in Burton v. United States, 25 Supreme

Court Reporter, 243. The facts showed that

checks in payment for these services were drawn

on a St. Louis trust company and sent to Senator

Burton in Washington, and were there indorsed

and deposited by him in a local bank and were

afterwards paid at St. Louis, and that the amount

of these checks was immediately, upon deposit,

credited by the Washington bank to the account

of the Senator, who then had the right to draw

against the account, without waiting for pay

ment at St. Louis. The indictment alleged the

payment at St. Louis, and the Supreme Court

grants a new trial on the ground that the evi

dence above referred to did not support the in

dictment. Judge Harlan dissents on the ground

that the Washington bank upon receiving the

checks became in every substantial sense the

Senator's agent and representative to present the

checks, in which case the offense of receiving by

means of these checks the compensation for ser

vices rendered in violation of the statute was

committed at St. Louis and not at Washington.

The Judge further argues that in a strict sense no

title or ownership in the checks passed to the

Washington bank, and states that if the St. Louis

bank had refused to accept or honor them no

action could have been maintained against it by

the Washington bank. In support of this propo

sition he cites a number of authorities. He con

cludes by stating that in reversing the judgment

upon the grounds stated in the majority opinion,

the court has sacrificed substance to mere form.

DEAD BODIES. (RIGHTS OF PROPERTY — WHO

MAY SUE)

WISCONSIN SUPREME COURT.

A very interesting discussion as to property

rights in dead bodies is found in the case of

Koerber v. Patek, 102 Northwestern Reporter, 41.

It seems that the plaintiff's mother died in a

hospital, and her son, to whom instructions had

been given to take charge of her body, consented

to the hospital authorities making a post mortem

examination of her stomach. The stomach was

removed, and the authorities refused to return

it. An action was therefore brought for men

tal suffering, and damages were assessed at

$5,000. The court first holds that the sense of

outrage and mental suffering directly resulting

from these acts on the part of the hospital author

ities were properly considered as independent ele

ments of compensatory damages, and then holds

further that in the absence of a living spouse a

son is the lawful custodian of the body of a de

ceased parent, and may bring such an action as

that outlined above. The discussion as to prop

erty in dead bodies arises in connection with this

latter holding. The point has never arisen before

in Wisconsin. Chapman v. Western Union Tel.

Co., 88 Ga. 763, 15 S. E. 901, is referred to in

support of the proposition that the law protects

only the person and the purse. To the proposi

tion that there can be no property in a dead body

the court cites the following American cases:

Guthrie v. Weaver, i Mo. App. 136, and Keycs

v. Konkel, 119 Mich. 350, 78 N. W. 649, and the

English cases of Foster v. Dodd, L. R. 3 Q. B. 67;

Queen v. Fox, 42 Eng. Com. Law, 658; In re

Church, 3 Edw. Ch. 153, 168; and also 2 Black-

stone's Commentaries, page 429. The doctrine

arose from the dictum of Lord Coke in Hayn's

Case, 3 Inst. no, 2 East's P. C. 652, where, in

deciding that the ownership of the shroud re

mained in those who had purchased it, he gives

as a reason, among others, that the dead body

was not capable of ownership. This remark has

been perverted or misunderstood as asserting that

the dead body itself is not capable of being prop

erty. The court quotes from Bogert v. Indian

apolis, 13 Ind. 134, and also the holding of the

Supreme Court of Rhode Island in which that

court gives an historical review of the rights of

relatives over the burial of their dead tinder sev

eral systems of laws. All of the cases in which

this point has been passed upon in one form or

another are set out in the opinion on page 42.

GUARDIANSHIP. (WELFARE OF INFANT —

RIGHT TO CUSTODY)

ARIZONA SUPREME COURT.

The case of New York Foundling Hospital v.

Gatti, 79 Pacific Reporter, 231, is of more than

usual interest because of the peculiar facts in

volved and because of the unqualified support

which the court gives to the doctrine that the

court will determine that the welfare of the

infant is of first importance in deciding the cus

tody of children, and that custody will be awarded

irrespective of any legal claims which may be

presented. It seems that the Foundling Hospital,

upon representations made by a Spanish priest

in Arizona, sent over 40 children, between the

ages of eighteen months and five years, in charge
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of certain sisters of charity and an agent of the

hospital, to Arizona for the purpose of having

them adopted by citizens of the territory. Upon

their arrival the children were given in charge of

Mexican half-breeds and Indians, who were wholly

unfit to be intrusted with them, and who were of

the lowest classes, illiterate, unacquainted with

the English language, vicious, and in several in

stances persons of notoriously bad character.

Upon ascertaining the situation, the white

residents were highly indignant, and forcibly

took the children from the persons with whom

they had been left, and adopted them into their

own families. It seems that the hosiptal acted

in good faith, and had been misled by the repre

sentations made by the priest. The proceedings

to recover the children were brought by the hos

pital in an effort to undo the wrong which had

been done, and to place the children in' other

homes in the east, where they would be far re

moved from the knowledge of their antecedents

and the events which had made their arrival in

Arizona notorious. In refusing to order the chil

dren to be surrendered to the hospital authorities,

the court feelingly said : ' ' We feel that it is for

their best interests that no change be made in

their custody, and that, if anywhere, here in the

changing west, the land of opportunity and hope,

these children, as they grow to manhood and

womanhood, will have the fullest opportunity that

it is possible for them to have to be judged, not

upon the unfortunate condition of birth, but upon

the record which they themselves shall make and

the character they shall develop."

IMMIGRATION 'LAW. (REPEAL — CONSTRUC-

|,__H TION OP SAVING CLAUSE)

U. S. C. C. A. 6xH CIRCUIT.

The opinions of the various members of the

court in the case of Lang et al v. United States,

133 Federal Reporter, 201, are a somewhat lu

minous example of how different minds may

reach very different conclusions from the same

premises, depending on which component fact of

the hypothesis appears to be the controlling one.

The case turns upon the construction of the

saving clause of the Immigration Act of March 3,

1903 (U. S. Comp. St. Supp. 1903, p. 183) which

repealed Act March 3, 1875, c. 141 (U. S. Comp.

St. 1901, p. 1286), and re-enacted it so as to make

it apply to girls as well as women, and to attempts

as well as completed acts. Section 28 of the Act

of 1903 provided "that nothing contained in this

act shall affect any prosecution, or other proceed

ing, criminal or civil, begun under any existing

act.or any acts hereby amended, but such prosecu

tions and other proceedings, criminal or civil,

shall proceed as if this act had not been passed."

Grosscup, circuit judge, founding his construc

tion of the saving clause largely on a technical

grammatical consideration of the meaning of the

word "begun," concludes that it refers not only

to prosecutions which had actually been commenced

under the Act of 1875, before the Act of 1903 was

passed, but to prosecutions which might hare been

begun under the Act of 1875, or in other words,

to prosecutions actually begun under the former

act, after its amendment for crimes committed

before the amendment. To quote the language

of the judge in this regard: "The word 'begun,'

as here employed, is not the preterit of 'begin,'

expressing that verb in its past tense. It is, in

our judgment, the past participle, performing

solely the function of a connective — the verbal ad

jective qualifying any prosecutions in mind, pen

ding .or future, its sole purpose being to show that

such prosecution is one under the Act of 1875."

Baker, circuit judge, specially concurring, is

impressed with the controlling importance of a

different phase of the case, and bases his opinion

upon the general provision of Act February 35,

1871, c. 71 (U. S. Comp. St. 1901, p. 6), that the

repeal of any statute shall not have effect to

release or extinguish any penalty, forfeiture or

liability incurred under such statute, unless the

repealing act shall so expressly provide. The act

is construed as constituting a rule of construc

tion for the courts in obedience to which the

statute of 1875 must be regarded as still in opera

tion for the purpose of all prosecutions for viola

tions of it, inasmuch as the Act of 1903 does not

expressly provide otherwise.

Jenkins, circuit judge, dissenting, sees the sav

ing clause of the Act of 1903 in an entirely dif

ferent light when considered with respect to the

same statute on which Judge Baker rests his

opinion. The rule of construction prescribed by

the statute of 1871 would, says Judge Jenkins,

have operated to continue the Act of 1875 in

force for the purpose of prosecutions under it

after the Act of 1903, hence, if the saving clause

was intended merely to accomplish the same re

sult, it was wholly useless — and in deference to

the legal fiction that Congress must have meant

something by what it said, he concludes that it

meant what it said, and that the saving clause,

instead of being regarded as a useless bit of cir

cumlocution to enact a rule which would have

existed just the same without any enactment,

should be construed as modifying the general

provisions of the Act of 1871 and limiting prose

cutions under the Act of 1875 to such as had been

actually commenced before the enactment of the

statute of 1903.
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INNKEEPERS. (SAFETY OF GUESTS — ACTS OP

SERVANTS — DEGREE OP CARS)

CIRCUIT COURT OF APPEALS, STH CIRCUIT.

Suit was brought in the case of Clancy v. Baker,

131 Federal, 161, for damages because of the

accidental shooting of the son of a guest of the

hotel by one of the bell boys while the latter was

off duty but within the hotel building. It seems

that the little boy went down the elevator into

the basement to get some ice water. He passed

by a room where some one was playing a har

monica, and passing in found the bell boy and a

companion. The boy who was playing the in

strument playfully pointed a pistol at him, telling

him that he must not touch anything. The pistol

was accidentally discharged and the boy injured.

The majority of the court hold that the rule

which obtains in regard to common carriers can

not be extended in a case like this to apply to inn

keepers, and the distinction which is pointed out

between the two classes is that the innkeeper is

not an insurer of the safety of the person of his

guest, but his obligation is limited to the exer

cise of reasonable care. The court states that this

rule has been so applied by every court which

has ever passed upon the question, and a large

number of cases are cited. The case of Bass v.

Chicago & Northwestern R. Co., 36 Wis. 450,

17 Am. Rep. 495, is quoted from at length as to

the duty which railroads and palace car companies

in particular owe to their guests and passengers.

It is pointed out that in this class of cases the

carrier takes and the passenger surrenders to him

a complete control and dominion of his person,

and the chief and in fact only occupation of both

parties is the performance of the contract of car

riage. The carrier regulates the movements of

the passenger, assigns him to a seat or berth, and

determines when and how and where he shall

ride, eat and sleep, while the passenger submits

to the rules, regulations and directions of the car

rier, and is transported in the manner the latter

directs. The logical and necessary result of this

relation of the parties is that every servant of the

carrier who is employed in assisting to transport

the passenger safely, every conductor, brakeman,

and porter who assists in the transportation, is

constantly acting within the scope and course of

his employment while he is tipon the train or

boat. Any negligence or willful act of such a

servant which inflicts injury upon the passenger

is necessarily a breach of the master's contract of

safe carriage, and for it the latter must respond.

But the contract of an innkeeper with his guest

and their relations to each other are not of this

character. The innkeeper does not take, nor does

the guest surrender, the control or dominion of

the latter's person. The performance of the con

tract of entertainment is not the chief occupation

of the parties, but it is subordinate to the ordinary

business or pleasure of the guest. Judge Thayer

dissents and holds to the theory that the same

degree of care is required of innkeepers and com

mon carriers, and quotes from the Indiana case of

Dickson v. Waldron, 34 N. E. 506, 24 L. R. A.

483, 41 Am. St. Rep. 440, as follows: "But com

mon carriers, innkeepers, managers of theatres,

and others who invite the public to become their

patrons and guests, and thus submit personal

safety and comfort to their keeping, owe a more

special duty to those who may accept such invi

tation. Such patrons and guests have a right to

ask that they shall be protected from injury while

present on such invitation, and particularly that

they shall not suffer wrong from the agents and

servants of those who have invited them." Pin-

kerton v. Woodward, 33 Cal. 557, 91 Am. Dec.

657, is also cited. Judge Thayer denies that

common carriers are the insurers of the personal

safety of passengers, and holds that they only

exercise a very high degree of care.

INTOXICATING LIQUORS. (RETAILING WITH

OUT A LICENSE — GIFTS)

KENTUCKY COURT OF APPEALS.

A case of importance because of the attention

which the courts have recently paid to gift enter-

prizes and evasions of the liquor laws is that of

Friedman v. Commonwealth, 83 Southwestern

Reporter, 1040. An indictment was brought

against the plaintiff for retailing spirituous liquors

without a license. The evidence disclosed the

fact that a contract was made with a salesman to

the effect that he would be given one quart of

whiskey for each sale he made of five gallons of

liquor, and an arrangement was made by which

a dozen or more friends of the salesman were to

purchase the five gallons required to secure the

premium, and the whiskey was delivered at the

designated place and divided among the pur

chasers. The court holds that the one quart

given to the salesman under these circumstances

was a sale, as much so as it would have been if

the appellant had sold it to some one else and

received money for it. Instead of paying money

for the liquor, the salesman performed services to

pay for it. The conviction was, therefore, sus

tained.

LIBEL. (NEWSPAPER ARTICLES — PUBLIC SCORN

AND CONTEMPT)

NEW YORK SUPREME COURT, APP. Div., IST DEPT.

Taking its cue from the Triggs case, 179 N. Y.

XS3. 71 N. E. 742, recently reviewed in this de
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partment, the court in the case of Woolworth v.

Star Co., 90 New York Supplement, 147, holds

that a newspaper article is libelous per se which

consisted of an article devoted to an account of

the plaintiff and his business, and to his great

success in establishing the latter and evolving

interests of great magnitude from very small be

ginnings, after which it goes on to refer to his

complete absorption in the pursuit of money-

making, and concludes as follows: "A sensation

was created recently by the announcement made

by Mrs. W. that her life had been made unhappy

because her husband neglected everything, herself

included, in his absorbing pursuit of millions. . . .

Mrs. W. and her husband are now separated,

which she ascribes is due to the incompatibility

of the artistic and money-making temperaments."

The court states that the parts of the article

quoted above indicate that upon the declaration

of the plaintiff's own wife, he is so base and sordid

that he neglected everything, herself included, in

his absorbing pursuit of money. One of the

meanest of all vices is the mere love of money,

and when a man is accused of being affected by

that vice so far as to lose sight of the duty he

owes to his wife or to his family, he is made at

once contemptible. The contention is sustained,

therefore', that the article complained of holds the

plaintiff up to public contempt and scorn and to

shame.

MARRIED WOMEN. (SEPARATE ESTATE —

LIABILITY FOR FUNERAL EXPENSES)

GEORGIA SUPREME COURT.

The unique question was raised in the case of

Kenyon v. Brightwell, 49 Southeastern Reporter,

124, as to whether the husband or the adminis

trator of the deceased wife was liable for the

funeral expenses. The administrator in this in

stance took the position that the estate of a mar

ried woman who dies, leaving a husband surviv

ing her, is not liable for her funeral expenses.

Under the common law, of course, the husband

is bound to bury his deceased wife in a manner

suitable to his station in life. The court gives an

interesting summary of the husband's rights and

duties at this time, from which it appears that it

has been held that the husband has supreme au

thority to direct where the wife shall be buried,

that it is his duty to care for her grave, that in

selecting a place for burial he may act regardless

of the wishes of her family, and even that he

may remove a gravestone placed at the wife's

grave by her family and substitute another more

in keeping with his taste. Passing, then, to the

question before the court, it is pointed out that

the Georgia code provides that the debts of a

decedent shall rank in priority in the following

order: first, year's support for the family; second,

funeral expenses to correspond with the circum

stances of the deceased in life, including the

physician's bill, expenses of the last sickness, etc.

The husband contended that under this section

the common law rule as to the husband's duty

had been abrogated in Georgia, and that the

estate of every decedent was liable for the pay

ment of funeral expenses. The court states, how

ever, that this contention is not sound. To the

extent that the statute is in derogation of the

common law it must, of course, be strictly con

strued. It merely provides for the priority to be

observed in the payment of debts due by the

estate. Unless especially made so by statute, it

is the opinion of the court that the funeral ex

penses of a married woman who leaves a hus

band surviving her are not a debt of her estate,

and quoting from the case of Smyley v. Reese,

53 Ala. 97, 25 Am. Rep. 598, it is stated that

statutes creating separate estates of married

women, while they deprive the husband of rights

which would otherwise accrue and could have

been asserted at common law, do not absolve him

from the duties which the common law imposes.

An examination clearly shows that this decision

is in accordance with the weight of authority. In

those states where the contrary doctrine has been

announced, it appears that the rulings were based

upon special statutes.

ORIGINAL PACKAGE DOCTRINE. (!OWA

CIGARETTE CASES — INTERSTATE COMMERCE)

UNITED STATES SUPREME COURT.

The court again applies the original package

doctrine in the cases of Cook v. County of Mar

shall, 25 Supreme Court Reporter, 233, and

Hodge v. Muscatine County, 25 Supreme Court

Reporter, 237. These cases affirm the prior case

of Austin v. Tennessee, 179 U. S. 343. 45 L. Ed.

244, 21 Sup. Ct. Rep. 132, and the facts are similar,

except that in the Austin case the packages of

cigarettes were thrown loosely into baskets in

which they were shipped to the retailer, while in

the present case they were simply dumped loose

into the car. As the court held in the first case

that the baskets might be considered as the

original package, the contention was made in the

present case that each of the small boxes holding

ten cigarettes each should be considered as the

original package. The original package doctrine

was first laid down by Chief Justice Marshall in

Brown v. Maryland, where it was said: "It is

sufficient for the present to say generally that

when the importer so acted upon the thing im

ported that it became incorporated and mixed up
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with the mass of property in the country, it has

perhaps lost its distinctive character as an im

port, and has become subject to the taxing power

-of the state; but while remaining the property of

the importer in his warehouse in the original form

or package in which it was imported, a tax upon

it is too plainly a duty on imports to escape the

prohibition in the constitution." In the Austin

case the Supreme Court said: "Whether the de

cision would have been the same if the original

packages in that case, instead of being bales of

-dry goods or hogsheads, barrels, or tierces of

liquors, had been so minute in size as to permit

of their sale directly to consumers, may admit of

considerable doubt. Obviously the doctrine of

the case is directly applicable only to those large

packages in which from time immemorial it has

been customary to import goods from foreign

countries. It is safe to assume that it did not

occur to the Chief Justice that by a skillful alter

ation of the size of the packages the decision might

be used to force upon a reluctant people the use

of articles denounced as noxious by the legisla

ture of the several states." The court holds that

the small packages of cigarettes shipped loose to

the retailer, not being separably or otherwise ad

dressed, can in no sense be considered an original

package, and says whatever the form or size

employed, there must be a recognition of the fact

that the transaction is a bona fide one, and that

the usual methods of interstate shipment have

not been departed from for the purpose of evad

ing the police laws of the state. The court refers

to the Austin case, and the following decisions in

which the original package doctrine has been

affirmed: Brown v. Maryland; Leisy v. Hardin,

134 U. S. too, 10 Stip. Ct. Rep. 681, 6 L. Ed.

678; and Schollenberger v. Pennsylvania, 171

U. S. i, 18 Sup. Ct. Rep. 757, 43 L. Ed. 49.

PUBLIC NUISANCE. (LIABILITY FOR JOINT

AND SEVERAL ACTS)

INDIANA SUPREME COURT.

MONTANA SUPREME COURT.

The Indiana and Montana Supreme Courts have

both recently passed upon the question as to

whether the injury arising from the individual

acts of different companies in discharging poison

ous matter into the waters of a stream, is a joint

one for which damages can be recovered without

proving the particular acts or the resulting dam

age which was occasioned by the acts of each or

any of the companies. In the Indiana case of

West Muncie Strawboard Co. v. Slack, 72 North

eastern Reporter, 796, it is held that the pollu

tion of streams is a public nuisance, and that

each party thereto may be answerable upon a

joint and several action not only for what he

himself does but likewise for the acts of those

who with him violate public as well as private

rights. In the Montana case of Watson v. Colusa-

Parrot Mining & Smelting Co., 79 Pacific Repor

ter, 15, the defendant was held liable only for

whatever damage had been caused by its own

particular wrongful acts, the court maintaining

that this rule must obtain regardless of the dif

ficulty of determining what part of the damage

was occasioned by the acts of each of the wrong

doers. Many authorities are cited in support of

this latter proposition, and among them Chipman

v. Palmer, 77 N. Y. 51, Sellick v. Hall, 47 Conn.

260, Martinowsky v. City of Hannibal, 35 Mo.

App. 70, Little Schuylkill Co. v. Richard's Adm'r,

57 Pa. 142, 98 Am. Dec. 209, Miller v. Highland

Ditch Co., 87 Cal. 430, 25 Pac. 550, 22 Am. St.

Rep. 254, Sloggy v. Dilworth, 38 Minn. 179, 36

N. W. 451, 8 Am. St. Rep. 656, are also cited by

the Indiana court and distinguished on the ground

that they are cases at law for the recovery of

money damages only. In both of the cases being

reviewed the action was for damages and for an

injunction.

TELEGRAPHS AND TELEPHONES. (UsB

FOR UNLAWFUL PURPOSE — MANDAMUS)

NORTH CAROLINA SUPREME COURT.

Mandamus was sought in the case of Godwin v.

Carolina Telephone & Telegraph Company, 48

Southeastern Reporter, 636, to compel the de

fendant to install a telephone with the necessary

fixtures and appliances, in the dwelling house of

the plaintiff and to admit her to all the privileges

accorded to other subscribers. It was admitted

by the plaintiff that she kept an immoral

house within the corporate limits of the

town and that she desired to have the telephone

in this house. The court holds that mandamus

will lie to compel a telephone company to furnish

facilities without discrimination for those who

will pay for the same and abide the reasonable

regulations of the company, citing State v. Ne

braska Telephone Company, 22 Northwestern Re

porter 237; Telephone Company v. Telegraph

Company, 66 Md. 399, 7 Atlantic 811, and several

text books. It was held in Telegraph Company

v. Telephone Company, 61 Vt. 241, 17 Atlantic

1071 that a telephonic system is simply one for

the transmission of intelligence and news and is,

in a limited, but strict sense, a common carrier.

This case cites many authorities which are uni

form to the effect that the telephone business

must be operated without discrimination, afford

ing "equal rights to all and special privileges to
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The court further says, however, "but while it

is true there can be no discrimination where the

business is lawful, no one can be compelled or is

justified to aid any unlawful undertakings. A

telegraph company should refuse to send libellous

or obscene messages or those which clearly indi

cate the furtherance of an illegal act. But re

cently in New York the telephone and telegraph

instruments were taken out of pool rooms which

were used for the purpose of selling bets on horse

races. Keeping such a house is an indictable

offense in this state. State v. Galley, 104 N. C.

858, 10 S. E. 455; State v. Webber, 107 N. C.

962, 12 S. E. 598. A mandamus will never issue

to compel a respondent to do any acts which are

unlawful. Wiedwald v. Dodson, 95 Cal. 450, 30

Pac. 580; Gruner v. Moore, 6 Colo. 526; Chicot

County v. Kruse, 47 Ark. 80, 14 S. W. 469; People

v. Hyde Park, 117 111. 462, 6 N. E. 33."

TREATMENT BY PRAYER. (FAILURE TO

PROCURE MEDICAL ATTENDANCE — MAN

SLAUGHTER)

MAINE SUPREME COURT.

The respondent in the case of State v. Sandford,

59 Atlantic Reporter, 597, was tried and con

victed upon an indictment charging him with

manslaughter. The contention of the govern

ment was that the deceased as a member of a

community or religious sect was under the con

trol and dominion of the respondent, that the

situation was such that the respondent owed him

the duty of supplying him with proper and suf

ficient food and with proper medical attendance

and medical remedies when sick, and that the

deceased became seriously sick with diphtheria

and was in great need of medical attendance, but

that respondent, although having full knowledge

of the facts, willfully neglected to provide or to

allow others to provide such attendance. The

above facts are not disputed, but the respondent

relied upon an alleged conscientious disbelief in

the efficacy of medical remedies and upon a belief

that the proper treatment of the sick was by

prayer. The court instructed, as requested, that

failure to provide medical aid, etc., in the absence

of a statute requiring that medical aid should be

furnished, would not be manslaughter if it was

the bona fide belief that medical aid was not

required, but that the proper method of healing

was by prayer, and added the following qualifi

cations: "It must be a conscientious disbelief in

medicine, and if a person having that disbelief

had some other belief or other practice which he

honestly believed, it would then be his duty to

apply that other method, and so if he believed in

the prayer of faith, he ought to apply that; but

if he failed to use the prayer of faith, unless you

believe that the lack of it hastened the death of

the patient, the omission to use the prayer of

faith would not be criminal negligence. On the

other hand, if you believe that the omission to

use the prayer of faith hastened the death of the

deceased, and that the respondent, knowing the

circumstances and knowing his duty, failed to

pray, this would constitute a basis for man

slaughter, and would be evidence of negligence."

The court holds that this instruction was errone

ous, because under it the conviction or acquittal

of the respondent would depend, not upon the

jury's finding as to the truth of some fact, or as

to the truth of some scientific theory, but upon

the belief of the individual members of the jury

upon the question of the efficacy of prayer as a

means for cure. The extent of one's legal

responsibilities, both civil and criminal, must

be governed by general rules of law which will

apply to all alike and which will control the ac

tion of juries, so that one result only can follow

from their findings of fact upon the issues of fact

involved.

NEW BOOKS RECEIVED

THE LAW AND PRACTICE IN BANKRUPTCY

UNDER THE NATIONAL BANKRUPTCY ACT

OP 1898. By William Miller Collier. Fifth

and revised edition, by Frank B. Gilbert.

Albany, N. Y. : Matthew Bender & Company,

1905. Price $6.30, delivered.

A TREATISE ON THE LAW OF EXTRAORDINARY,

INDUSTRIAL, AND INTERSTATE CONTRACTS.

By Darius H. Pingrcy, LL.D. Albany,

N. Y.: Matthew Bender & Company, 1905.

Price, $6.30, delivered.

THE AMERICAN CONSTITUTIONAL SYSTEM. An

Introduction to the Study of the American

State. By Westel Woodbury Willoughby,

Professor of Political Science at Johns Hop

kins University. New York: The Century

Co., 1904.

YEAR BOOK OP LEGISLATION, 1903. A val

uable summary of comparative legislation.

Edited by Robert H. Whitten, Sociology Li

brarian of the New York State Library,

New York State Education Department,

Albany, N. Y., 1904. Price $i.
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THE LAW'S DELAYS

CAN THEY BE OBVIATED?

A Collection of Information and Opinions upon the Oldest and Most Persistent Complaint Against

the Administration of Justice

A SUMMARY OF CONDITIONS IN THE UNITED STATES

BY WILLIAM LAMBERT BARNARD

IN order to form a just estimate of the

applicability to our courts of methods

of procedure elsewhere successful, a sum

mary of the condition of the dockets of the

trial courts of the country may be of as

sistance. To obtain this information letters

were addressed to the secretaries of bar

associations throughout the United States.

Their aid was sought in ascertaining present

conditions in the different states as to con

gestion of business in the nisi prius courts,

the average length of time consumed in

reaching trial, the causes of delay and any

suggested remedies. Similar questions were

asked concerning the Appellate Courts. A

few secretaries answered by stating the facts,

others referred to prominent lawyers who

could do so and others, unfortunately, did

nothing. I have not had, therefore, as

much data from which to compile this

article as had been expected. Despite its

lessened scope it may be of some interest,

and, if so, all praise is due to the kindness

of many busy, talented men and to the

pains which they took in furnishing infor

mation.

On examining the subject there soon

developed a distinction between congestion

and delay which it is well to note. The

business of the courts in many states was

found to be uncongested, yet in several of

these delay existed. Congestion was found

in the vicinity of nearly all large cities and

seldom in the sparsely settled states. While

congestion always results in delay, the latter,

owing to antiquated systems of procedure

and infrequent terms of court, may be

found in little congested districts — as in

New Jersey and Georgia.

In giving an account of the present con

ditions no attention has been paid to such

delays as are caused by dilatory pleas,

procrastinating counsel, or defendants re

luctant to face the certain day of reckoning.

Where time consumed in obtaining a trial

is mentioned, reference is to the period

between the joining of issue and the date

of trial.

The Probate and Equity Courts through

out the country are reasonably prompt.

In the common law courts, in Florida,

Kentucky, Maine, Minnesota, New Hamp

shire, North Carolina, and the territory

of Arizona, there is little or no congestion

or delay. The average time consumed in

reaching trial is, in Kentucky sixty days,

in North Carolina three months, and in the

others, cases are sometimes reached for

trial at the term when issue is joined,

almost certainly at the first term thereafter.

In Colorado, Michigan, Montana, and

Nebraska there is no appreciable congestion
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or delay in the courts of first instance. The

Supreme or Appellate courts of those states

are, however, more or less behindhand.

In Colorado the docket of the Supreme

Court is so congested as to cause two years'

delay, while in the Court of Appeals nearly

four years pass before an opinion is ren

dered. Recent constitutional amendments

consolidating these courts, and increasing

the number of the justices of the Supreme

Court, went into effect in April of this year

and, it is hoped, will work an improvement.

The Michigan Supreme Court has been

flooded with appeals and considerable matter

of original jurisdiction, but long agitation

has secured three additional judges. This

and a contemplated intermediate Appellate

Court should result in improvement.

Until recently Montana's Supreme Court

was about two years behind its docket.

With the aid of three commissioners it is

now catching up with the work.

The Supreme Court of Nebraska was, in

1901, about five years behindhand, but the

addition in that year of nine commissioners

brought the work up to date in January,

1904. At that time the number of com

missioners was reduced to three, and by

January, 1905, the court was about one

hundred cases behind and continually losing

ground.

In Georgia, New Jersey, North Dakota,

Pennsylvania, South Carolina, and Wiscon

sin there is little or no delay or congestion

in the Appellate courts. In Georgia the

Supreme Court cannot get far behind its

docket. Although the number of cases an

nually heard there range from 900 to 1000,

the Constitution provides that all shall be

disposed of at the first or second term. If

a plaintiff in error is not ready at the first

term, unless for Providential cause, his case

is stricken from the docket. Judgment can

be withheld until the first term after argu

ment, and if not then handed down the

case stands affirmed. The average time

from decision in the lower to a hearing in

the higher court is six months. There are

but two terms yearly. There is no acute

congestion in the trial courts of Georgia,

and none at all outside of Atlanta. But in

the Superior Courts there is some delay

because of infrequent terms and because,

no matter how plain or undisputed the

demand, judgment cannot be entered until

the second term, and this may involve a

year's delay.

The New Jersey Supreme Court and

Court of Errors and Appeals are each but

one term (four months) behind their work.

An opinion is rendered in from twelve ta

fifteen months after decision in the lower

court. The only congestion in New Jersey's

trial courts occurs in Essex County in which

Newark is situated. In that county it

takes approximately eight months to secure

a trial.

The Supreme Court of North Dakota is

two months behindhand, due largely to

temporary and personal causes, so that

there cannot be said to be any real conges

tion or delay. There is, however, one

unusual and peculiar source of possible

delay — the right to except to instructions

after verdict given and jury discharged.

The courts of first instance are, as a rule,

free from congestion or delay, but in a

few districts there is six months' delay, and

in one court eighteen months elapse before

trial is had.

In Pennsylvania, particularly in Phila

delphia, the trial courts are somewhat con

gested, but there it is not the congestion or

delay from which the Bar and litigants

suffer so much as the uncertainty. Not in

frequently a case in the Common Pleas-

courts is reached within six months. In

all the courts, except one, there is a trial

list of fifteen cases made up for each of the-

first four days in the week. There are no

jury trials on Saturdays, and it is manifestly

impossible for any court to try sixty cases

in five days. As there is no preliminary

call of the list it is impossible to foretell

when a case will be reached. If not reached

on the dav after that for which it was set
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down, a case goes over to the next term.

In some of the courts cases are arranged

without reference to seniority so that one

at issue but a few months may be tried

before others which have been on the lists

for several years.

In South Carolina a decision in the Su

preme Court may be expected within eight

months of trial in the nisi prins courts.

In the latter, however, a lack of judicial

machinery and infrequent terms of court

cause a delay of eighteen months in reach

ing trial.

In Wisconsin the only congestion occurs

in the trial courts in Milwaukee, where it

results in considerable delay. There, on a

recent calendar of 1085 cases there were

three with issue joined in 1893, two in

1896, and ninety-eight in 1897. Of these,

however, a number were awaiting the result

of test cases that had been up to, and had

come back from, the Supreme Court three

or four times.

Maryland, outside of Baltimore, is free

from congestion or delay. In the Equity

courts of that city there was a slight but

actual decrease in litigation from 1903 to

1904. Of the 1655 causes, instituted in

1904, 221 were subsequently dismissed by

the complainants' solicitors and not over

700 involved anything other than the purely

formal action of the court. Of these 700

a large number were solely for the fixing of

temporary alimony. So that while at times

there has been an apparent congestion, it

has been due largely to the fact that many

causes matured for hearing at the same

moment, and congestion in these courts has

at such times existed, but was temporary,

rather than permanent, in nature. In the

Baltimore common law courts there were

on the trial calendars at the beginning of

the year 1904, 2485 cases, and during 1904

there were instituted 2618 new cases. Dur

ing the year 2350 cases were disposed of,

leaving upon the trial calendars at the

commencement of 1905 2753 cases, or a

total increase, as between 1904 and 1905,

of 268. But it should be borne in mind

that while 2618 cases were begun in 1904

there were but 2193 instituted in 1903, or

an increase of 425 cases as between 1903

and 1904. It will be apparent from the

above facts that about a year would elapse

from joining issue to trial, and that is about

the extent of the delay. It is interesting

to note that of the 2753 cases on the calen

dar for January, 1905, about 75 per cent

were damage cases, and of these from 70

per cent to 75 per cent were for personal

injuries.

In Kansas there is no appreciable delay

outside of Leavenworth County. A few

years ago the trial court there was nearly

five years behind its docket, but consider

able improvement has been made since then,

The Kansas Supreme Court has also been

congested, but is catching up with its work.

About eight months elapse from the filing

of a case to a decision.

Indiana is another state whose trial

courts are free from marked delay outside

of the largest city. But in Indianapolis, in

the court of first instance, a case may

wait about twelve months before trial.

There is no delay in the Supreme Court,

but there is an Appellate Court, which is

one of last resort for minor matters, and

there a delay exists of from eighteen months

to two years.

In Massachusetts there is considerable

congestion and delay in the Superior Court.

These conditions are most marked in Suf

folk County in which Boston is situated.

Suffolk has a very small area containing

only the cities of Boston and Chelsea, and

the towns of Winthrop and Revere. Con

tiguous to Suffolk, however, are the cities

of Cambridge, Somerville, Newton, and

Quincy, and the towns of Brookline, Ded-

ham, Hyde Park, Milton, and Belmont.

The provisions of the practice act make it

possible to sue in Suffolk though neither

party resides there and, where a trustee

(in many states called garnishee) can be

found in Suffolk, it is not necessary that
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either plaintiff or the defendant should

live or do business in Suffolk to give that

county's courts jurisdiction. The result is

that many cases are brought there which by

rights do not actually belong there. For

instance, a plaintiff, living in Newburyport

and injured in Nantucket by the negligence

of a defendant living in Springfield, may sue

in Suffolk if the defendant has a place of

business or merely a bank account in Bos

ton, Chelsea, Revere, or Winthrop. Attor

neys practising in Suffolk take advantage

of this to sue where they can most easily

keep an eye on their cases and where the

juries are most accustomed to giving ver

dicts for large sums.

The practice acts permit causes originally

brought in district, municipal, or police

courts to be appealed to the Superior Court

where they are tried de novo. In Suffolk

such cases are entitled to go on a special,

speedy trial list and thus reach trial much

sooner than the average case brought

originally in the Superior Court.

Until recently the clerk's office of the

Suffolk Superior Court has kept no statistics

as to the number of cases brought each year

or the manner of their disposition. It is,

therefore, impossible to speak in other than

indefinite terms. A casual inspection of the

docket shows jury cases brought originally

in that court during October, November,

and December of 1902, and in which the

docket discloses no dilatory pleas or other

evidence of a desire for delay. In these

cases verdicts were rendered in March, 1905,

or a lapse of over two years from the join

ing of issue. And this may fairly be taken

as the time consumed in reaching trial.

Recent additions to the numbers of "the

justices of the Superior Court and to the

number of sessions held in Suffolk (nine

judges sit almost continuously from early

October to late in June) and the adoption of

a new system of assigning cases for trial (al

most identical with the Ohio system de

scribed in another article in this issue by

Mr. Westenhaver) have bettered the con

ditions of a few years ago. On January

i, 1904, there were 10,01 6 law cases

pending in Suffolk. During 1904, 4878

cases were disposed of by trial, agreement,

or discontinuance, and there were instituted

5036 new cases, so that 10,174 were pend

ing on January i, 1905. The equity ses

sions of both Superior and Supreme Courts

handle their business expeditiously. The

Supreme Court, while somewhat embarrassed

of late by an increase in matters of original

jurisdiction, is not so far behind the work

as to occasion genuine complaint.

Further information regarding Massachu

setts is rendered unnecessary by Mr. Elder's

valuable contribution.

In Rhode Island the trial courts have

been badly congested with consequent de

lay. The Constitution has been recently

amended, however, so as to permit of the

adoption of an entirely new judicial system.

This will probably go into effect in July-

next, and as it seems admirably adapted for

the needs of that state, discussion of present

conditions becomes superfluous.

Detailed information regarding California

has not been received, but I am informed

that there is delay of from six months to a

year in obtaining trial in San Francisco.

The reasonably satisfactory conditions in

Ohio are explained by Mr. Westenhaver, the

congestion in Chicago by Mr. Gwin, and that

in New York by Mr. Fiero and Mr. Hayes

in other contributions to this number.

BOSTON, MASS., April, 1905.
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DELAY IN CIVIL PROCEDURE IN CHICAGO

WHERE THE SITUATION HAS BEEN MOST RECENTLY ACUTE

BY JAMES M. GWIN

courts sitting in the city of

J. Chicago are about three years behind

in their work, and the judges, the Bar of

the city of Chicago, and the legislature of

the state are actively seeking for a remedy

for this condition.

There are two courts of concurrent com

mon law and equity jurisdiction — the

Circuit and Superior Courts. In the Cir

cuit Court there are fourteen judges, and

in the Superior Court, eleven. Six of these

taken from both courts sit in the Appellate

and Branch Appellate Courts, and devote

no time to their respective trial courts.

Five of the judges of the Circuit and Supe

rior Courts are assigned to and devote a

large part of their time to the Criminal

Court. Judges are called in from other

circuits to hold court in the Circuit and

Superior Courts. From four to six of these

outside judges sit almost constantly. The

state of the docket shows, however, that

under the present system this large number

of judges is unable to cope with the pend

ing litigation.

There are about 16,000 law and about

4000 chancery cases, and 9195 law cases

and 2609 chancery cases pending in the

Circuit and Superior Courts respectively.

There are begun annually an average of

11.563 suits in the Circuit Court, and 7341

in the Superior Court. These are appor

tioned between law and equity.

In 1904, 3862 chancery cases and 7700

law cases were begun in the Circuit Court;

in the Superior Court 4118 law suits, and

2815 chancery suits were begun. The

Circuit Court disposes annually of 5872

law cases and 4386 chancery cases. The

Superior Court disposes of 4123 law cases

and 2576 chancery cases.

Cases on appeal from justice courts, which

involve less than $200. and actions for per

sonal injuries against the various railroads,

street railroads, and the city, constitute a

large portion of the cases on the dockets.

The clogging of the court dockets by per

sonal injury cases is, of course, common

in all large cities. That due to appeals

from the justice courts is peculiar to Chicago

and is due to the abuses present in the jus

tice courts in the city. The justice court

system will probably be abolished at an

early date.

The cost of litigation is too small. The

docket fee on the starting of a suit is $10.00;

the defendant's appearance fee is $3.00.

No other costs are taxed except witness

fees and costs for taking depositions. An

increase in the cost of litigation would un

doubtedly decrease its volume and diminish

the delay now a part of the overcrowding

of the dockets.

The common law system of pleading

obtains in Illinois. There has been a move

ment on foot which has resulted in the

appointment of a commission by the gov

ernor, by the authority of the legislature,

to report upon modifications in pleading and

practice. Although this commission has

made a report there seems to be little chance

of any changes which will result in elimi

nating the present delays caused by the

present system of pleading and procedure

in force in this state.

Much delay is caused by the lack of co

operation among the various judges. Each

judge conducts the business that comes

before him without reference to the other

judges, with the result that one judge may

be overcrowded with work on certain days,

when many of the others have very little

to do. With such a large number of judges

holding court, there should be some one

executive head who should direct the assign

ment of the various matters to the various
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judges, and there would be a great reduc

tion of the loss of working time on the

part of the individual judges.

Until September, 1904, upon the filing

of a common law suit both in the Circuit

and Superior Courts, the case was assigned

to some particular judge and remained on

his calendar until its disposal. A new sys

tem was instituted under which all cases

were placed on one calendar in each court,

and as they were reached for trial were

assigned by an assignment clerk to some

judge who might be ready to try it. This

system did not give universal satisfaction

and has been abandoned by the Superior

Court, which has returned to the old system.

The Circuit Court, however, retains it.

In chancery matters there is no such

delay as in common law suits. There are

two judges in each court who devote their

exclusive time to hearing chancery matters.

Upon the arrival of a case at issue a hear

ing may ordinarily be had, even before the

chancellor himself, within three months.

The number of chancellors seems adequate,

and the apparent large number of undis

posed chancery cases is due not so much

to the inability to have them reached for

trial and disposal, as to the failure of the

lawyers properly to press the suits to an end.

The County and Probate Courts may be

said to be fairly up with their respective

dockets. The work of these two courts

however is largely administrative, and ex

cept in cases of special assessments, which

are large in number, there are few litigated

matters.

In the United States Circuit Court there

are pending 729 cases, both law and chan

cery. The Circuit Court is held by a cir

cuit and a district judge sitting in the Cir

cuit Court. It disposes of about 354 law

cases and 176 chancery cases annually. An

additional judge has been provided for by

Congress recently. This court is behind in

the trial of its law calendar, but the addi

tion of one judge will enable it to adequately

care for litigation before it.

The legislature of the state is now con

sidering a bill for the establishment of a

Municipal Court. A bill has passed the

state senate providing for it ; the House

of Representatives has passed a bill pro

viding for one Municipal Court, called the

Common Pleas Court, and five other courts,

called city courts.

While the constitution and jurisdiction

of the courts as contemplated by these two

bills is different, the general features are

the same, and the bill that is ultimately

passed will probably be a combination of

the most desirable features of both bills.

The bill passed by the Senate may be con

sidered as fairly, typical.

This bill gives to the court thereby created

jurisdiction of action on contracts; also of

all suits, civil or criminal, at law or in equity,

transferred to it by change of venue from

the Circuit, Superior, or Criminal Courts of

Cook County; of all criminal cases in which

the punishment is by fine or imprisonment

otherwise than the penitentiary; all classes

of suits and proceedings of which a justice

of the peace is now given jurisdiction; all

those suits at law for the recovery of money

only if the amount does not exceed $1000.

The bill divides the city into five districts,

and branch courts will be held in each of

these districts. Twenty-five judges are pro

vided for, at a salary of $7500 per annum

for the chief justice, and $6000 per annum

for the associate justices. The administra

tion of the court is assigned to the care of

the chief justice.

All actions involving $1000 or less shall

be prosecuted without written pleadings.

Cases involving over $1000 shall be prose

cuted with written pleadings. Applica

tions must be made to the Supreme Court

of the state by the chief justice of the Mu

nicipal Court in the first instance, for the

approval of rules of court adopted by the

Municipal Court judges. Appeals will be

prosecuted from the Municipal Court to the

Appellate and Supreme Courts. There are

no stated terms of court, and judgments,
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decrees, and orders may be vacated, set

aside or modified at any time within thirty

days after the entry thereof.

All offices of the court are to have fixed

salaries, and no officers are allowed to receive

any compensation from any one except the

salary fixed by law. This feature is in

spired by the abuse in the justice courts

due to the fact that justices are paid on

the fee system and receive no fixed salaries.

It is intended to make the Municipal Court

a court of dignity, and it is hoped it will be

free from the abuses of the present justice

court system.

Its establishment will greatly reduce the

number of pending cases in the Circuit and

Superior Courts, and it is believed in time

the judges of the three courts will be able

to dispose of their calendars without the

present long delay to litigant?.

CHICAGO, ILL., April, 1905.

There was on both sides much to say:

He'd hear the cause another day.

And so he did; and then a third,

He heard it — there, he kept his word ;

But with rejoinders or replies,

Long bills and answers stuffed with lies,

Demur, imparlance and essoign

The parties ne'er could issue join.

For sixteen years the cause was spun

And then stood where it first begun.

SWIFT'S Cademus and Vanessa.
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THE MODERN ENGLISH PROCEDURE

WHICH HAS GREATLY EXPEDITED BUSINESS

BY R. NEWTON CRANE

THAT it is possible to administer jus

tice in the law courts with a reason

able decree of celerity is proved by the re

sults of the procedure in England. In this

country a litigant has, within certain limits,

the right to have his cause heard in either

the County Court or the High Court of

Justice.

I. The County Courts are courts of

record whose procedure, orders and judg

ments are issued under seal. The whole of

the country is divided, roughly speaking,

into 500 districts, and with the exception

of September there must be a court held in

each district once at least in every calendar

month. Exclusive of the city of London

there are 59 County Court circuits and the

same number of judges, who receive a sal

ary of £1,500 each (the equivalent of

$7,500), and whose appointment, by the

Lord Chancellor, is for life. These courts

have, since 1888, had jurisdiction in all

personal actions where the debt, demand,

or damage claimed, does not exceed £50.

Since the amended County Court Act of

1903 came into effect on the ist of January

last, some of these courts have jurisdiction

in like actions up to £100. All the County

Courts have also jurisdiction in ejectment

where the value of the lands or the rent does

not exceed £50, and in remitted inter

pleader actions where the amount in dis

pute does not exceed £500. They also have

equity jurisdiction in administration pro

ceedings, the execution of trusts, foreclos

ure, specific performance, maintenance of

infants under settlements or other trusts,

dissolution and winding-up of partnerships,

and actions for relief against fraud or mis

take, where the sum involved does not ex

ceed £500; and in cases of bankruptcy aris

ing within their district.

These courts are essentially the people's

courts, and the whole trend of legislation re

lating to them has been to make them popu

lar, not only that the populace may have an

easily accessible and speedy tribunal for the

collection of debts and the settlement of

disputes, but that the High Court may be

relieved of an unnecessary burden of liti

gious business. In fact, the act creating the

County Courts provides a severe penalty for

suing in the High Court upon an action

which might have been brought in the

County Court.

No pleadings are permitted in the County

Courts. The plaint, with which an action

is begun, is simply endorsed with the nature

and particulars of the demand, while the

defendant makes no answer unless he in

tends to rely upon some special defence,

such as infancy, coverture, set-off, or

counter-claim, or some equitable plea, or

upon a statutory defence such as the stat

utes of limitations, in all of which cases lie

must give the plaintiff notice in writing of

the particular defence he intends to set up

at the trial. Generally speaking, a case is

heard and finally disposed of in the County

Court within a month from the time of the

service of the plaint. In cases where the

action is simply upon a promissory note,

the creditor may obtain his judgment in

twelve days, unless the defendant obtains

leave to defend by filing affidavit evidence.

An appeal lies from the County Court to

the High Court, but only upon a point of

law, and as a large majority of the cases are

tried by the court without a jury the find

ings of the court, so far as the facts are con

cerned, cannot be disturbed, and the number

of appeals is therefore inconsequent.

The practical working of these courts may

best be gathered from the following figures.

For five years from 1898 to 1902 there was

an average of no less than 1,213,253 plaints
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issued, or 3,931 to each 100,000 of the popu

lation. These plaints were disposed of as

follows : —

Determined without hear

ing, by default or con

fession 349,204

On hearing by judge . . 45,542

By judge and jury . . . 1,084

By the Registrar (as as

sistant judge) .... 377,111

Struck out .......

423,737

440,314

The large number of cases in which judg

ment was obtained by default or confession

and the still larger number which were

"struck out," show plainly the utility of

the court as a medium for debt collecting,

the plaints being almost entirely for trades

men's debts against those who were in ar

rears with their tailors' and household bills

and their rent. The "struck out" cases

were doubtless those where the debtor

effected some settlement which the plaintiff

was induced to accede to and thus saved

the cost of further proceedings. Most sig

nificant of all is the fact that out of more

than 46,000 cases disposed of in the County

Courts by a judge, or a judge and jury, there

were only 140 appeals in 1902.

II. The High Court has, of course, juris

diction and is the court of first instance in

all cases, although in cases within the juris

diction of the County Courts the plaintiff

goes to the High Court at his own risk as to

costs. Its work is divided into divisions as

follows: Chancery, King's Bench (which in

addition to all common-law matters in

cludes bankruptcy and company winding-up)

and Probate, Divorce and Admiralty. Over

these courts the Lord Chief Justice and

twenty-two other judges preside, all of whom

are appointed by the Lord Chancellor, all

receive £5,000 (or the equivalent of $25,000

a year, with the exception of the Lord Chief

Justice who receives £8,000), all serve for

life or until resignation, and all are entitled

after fifteen years' service to retire on a pen

sion of two-thirds their salary. The judges

of the King's Bench division not only sit in

London but travel on circuit over the whole

of England, thus covering a wide area and

losing much time from their judicial work in

travel.

Considering first the volume of business

transacted in the High Court and next the

celerity with which it is despatched, the

following table will show the number of pro

ceedings begun as the average of five years

ending 1902 ; and in order that a comparison

may be made with the business of a com

mercial city in America of 100,000 popula

tion, or any multiple of that number, the

number of actions per 100,000 of the popula

tion of England is given:—

Annual Per ioo,"oo

Average. Population.

Chancery Division . . . 7,674 23.

King's Bench 73,332 218.65

Probate Actions .... 197 .52

Divorce and Matrimonial 853 3.18

Admiralty Actions . . . 580 1.49

As to despatch, it may be stated, gen

erally speaking, that in more than one-

fourth of these proceedings the plaintiff

may obtain a summary and final judgment

in thirty days; that the average time be

tween the date of the issue of the writ and

the trial by a jury, if the plaintiff vigorously

presses, is about four months; that in the

Chancery division a case is heard and judg

ment rendered within a month after the

action is set down by the plaintiff for trial,

and that in the Divorce, Probate and Ad

miralty division a case is finally determined

in practically three months after issue is

joined.

While these may be considered the aver

age times, it is only fair to the working of

the procedure to mention that it is capable

of much greater celerity. In one notable

case in the court reserved for commercial

cases a judgment was rendered in four days

after writ issued. In this instance there

was a dispute as to the construction of the
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terms of a bill of lading. The ship was

about to sail for a foreign port, and both the

owner and the freighter apprehended difficul

ties if their rights were not determined. It

was agreed that an application should be

made to the court concurrently with the

issue of the writ for a date for a hearing.

The court, appreciating the importance of

the question, agreed to take the case during

the week, and it was accordingly argued

and judgment was delivered within six days

from the institution of the proceedings. In

another case in the Admiralty Court judg

ment fixing the liability for a collision in the

German Ocean was delivered within a month

of the date of the collision. Within the year

past at the Manchester assizes there was a

verdict by a jury and judgment on the 2cth

of the month, the writ having been issued

on the 3d day of the same month. In the

Divorce Court a decree was recently granted

on a petition on the ground of adultery com

mitted five weeks previously. Generally

speaking, the despatch depends upon the

vigor with which the plaintiff presses his

action and frames his issue so as to avoid

interlocutory proceedings.

III. An appeal lies from the courts above

named to the Appeal Court. The latter

court consists of the Master of the Rolls and

five Lord Justices. They sit in two divis

ions of three judges each, one for Chancery

and the other for King's Bench appeals.

In addition to these judges the Lord Chancel

lor, the Lord Chief Justice and the Presi

dent of the Divorce, Probate and Admir

alty division and any ex-Lord Chancellor

may sit as appeal judges. It is thus pos

sible to have, and very recently there have

beenr three Appellate Courts of three judges

each sitting at the same time. Compared

with the practice in America the number of

appeals is very small. On an average there

are six or seven thousand final judgments

and orders entered during the year in the

High Court, including actions tried and

orders made on the hearing of special mo

tions, or otherwise, by judges and masters,

and yet the total number of appeals, in

cluding final and interlocutory appeals and

motions for new trial, does not average

more than one thousand annually. The

time occupied in hearing and finally deter

mining these appeals, from the date of set

ting the appeal down to the date of its dis

posal, is suggestive. The average of all the

cases in 1902, the latest year for which the

official statistics are available, was 174.76

days, or a little less than six months. But

of the 689 cases argued in that year no less

than 1 06 were finally disposed of by the Ap

peal Court in two weeks from the date they

were entered for hearing, 101 in four weeks

and 60 in less than two months.

Granted that there is some degree of ce

lerity in dealing with litigation in England,

the question arises, to what peculiarities of

procedure, if any, is it due? In my opinion

they are the following:—

(i) SUMMARY JUDGMENT. Order III, Rule

6, of the Rules of Procedure of the High

Court provides that in all actions where the

plaintiff seeks only to recover a debt or

.liquidated demand in money, arising (a)

upon a contract express or implied (as, for

instance, on a bill of exchange, a promissory

note or check or other simple contract

debt) ; or (6) on a bond or contract under

seal for the payment of a liquidated amount

of money ; or (c) on a statute where the sum

to be recovered is a fixed sum; or (d) on a

guaranty where the claim against the prin

cipal is in respect of a liquidated demand

only ; or (e) on a trust ; or (/) in actions for

the recovery of land by a landlord against a

tenant whose term has expired or been de

termined by notice to quit or has become

liable to forfeiture for non-payment of rent,

or against persons claiming under such ten

ant, the writ may, at the option of the plain

tiff, be specially endorsed with a statement

of his claim, or of the remedy or relief to

which he claims to be entitled.

If the plaintiff does so endorse his writ

and the defendant appears to such writ the

plaintiff may, under Order XIV of the Rules
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of Procedure, on affidavit by himself, or by

any other person who can swear positively

to the facts, verifying the cause of action

and the amount claimed, and stating in his

belief there is no defence to the action,

apply to a Master for liberty to enter judg

ment for the amount so endorsed. The

Master may thereupon, unless the defend

ant by affidavit, or by his own viva voce

evidence, or otherwise shall satisfy him that

he has a good defence to the action on its

merits, or disclose such facts as may be

deemed sufficient to enable him to defend,

make an order empowering the plaintiff to

enter judgment accordingly.

Under these simple rules, and in the way

in which they are administered, a plaintiff

may obtain a judgment upon a promissory

note for thousands of pounds, or for a bill

for goods sold and delivered, or for the pos

session of premises, or for any cause of ac

tion above stated, in three weeks from the

time the writ was issued.

If the judge upon reading the affidavit of

the defendant in opposition to the applica

tion for summary judgment, is not disposed

to direct judgment to be entered forthwith,

he may give the defendant leave to defend

upon bringing the money in dispute into

court, or he may, either upon such terms or

without any terms, direct that the case be

put into a "short cause" list and be tried

with or without pleadings. How well the

system works in practice, and to what an

extent the labors of the trial judge are

relieved and the time of the court is saved,

is evident from the fact that about a fourth

of the total judgments obtained by plain

tiffs are signed under Order XIV, and that

they are three or four times the value in

money of the judgments signed after trial in

the usual way. Nor do these figures fully

represent the efficacy of Order XIV.

Judgment is not entered in many cases in

which an order for it is made; the parties

agree to a compromise, or enter into an

arrangement to pay by instalments.

(2) SUMMONS FOR DIRECTIONS. If the

writ is not specially endorsed as provided by

Order III, Rule 6, the plaintiff must in

every action, except an Admiralty action,

take out a summons for directions, that is, a

summons or application asking the judge

to give directions as to the future conduct

of the proceedings. This application must

be taken out after appearance and before

the plaintiff takes any fresh step in the

action. On the hearing of the application

either party may ask for such directions as

he desires, but the judge is not bound to

give the directions asked for but has the

fullest discretion to make such order as may

be just with respect to all the interlocutory

proceedings. If; for example, both parties

ask for pleadings the Master may neverthe

less send the action to trial without plead

ings. He has also power to alter the time

fixed by rule for either pleading or trial and,

generally, may decide whether the parties

shall furnish each other with particulars,

whether interrogatories shall be delivered

and answered, whether documents shall be

inspected or commissions to examine wit

nesses shall be issued, as well as any other

interlocutory matter or thing, and as to

the mode and place of trial.

(3) A COMPETENT STAFF OF MASTERS. It

will be observed by the last two paragraphs

that to a staff of judicial officers known as

Masters in Chambers great power is given.

A Master at Chambers is an officer of the

Court who has power to decide, in the first

instance, subject to an appeal to a judge, all

or nearly all the preliminary questions which

arise in an action pending trial, and to enter

judgment, as under Order XIV, and in other

cases. By the Despatch of Business Act, 1867,

a majority of the judges were authorized

to make rules from time to time empower

ing the Masters to transact any such busi

ness and to exercise any such authority and

jurisdiction as by statute or the rules

and practice of the courts were transacted

and exercised by a judge sitting at Cham

bers. The office is one of dignity and honor.

The incumbent who receives a salary of
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£1,500, 'and who holds his office for life,

must be a member of the bar of some years'

standing, and in several cases barristers have

sacrificed a lucrative practice to accept a

mastership. Six Masters are selected to

attend as Masters in Chambers during the

terms of the court, and three sit every day

of the week. Each has his own room and

his own list of causes. The procedure is

most simple, as the Master gives audience to

counsel and solicitors and their clients only

as their cases are called. There are no

chairs or benches in the room, except that

occupied by the Master, and expedition and

business promptness are rigorously insisted

upon. Whatever order is made is endorsed

by the Master upon the summons or applica

tion. In this way each Master is able to get

through a large number of cases in the day,

to the general satisfaction of all parties. In

case of an appeal from a Master to a Judge

in Chambers (and in the King's Bench Di

vision one judge constantly sits in Cham

bers), notice thereof must be given within

four days, and the appeal is heard within a

week. The system works admirably, and

relieves the judges who sit in court from all

work of whatsoever nature except that

which directly pertains to the trial of the

causes in the day's list.

(4) ABSOLUTE CONTROL OP THE JUDGE

OVER THE CAUSE LIST. The moment a case

is set down for trial it is absolutely under the

control of the trial judge, and counsel have

no power to delay it as of right or simply

for their convenience. Applications to have

causes "stand over" or to "postpone to

next term," or to take some other place in

the list, by agreement of counsel, which are

so frequent in the American courts, and

which are there generally granted as a mat

ter of course, are seldom heard in the Eng

lish Courts. In cases of requests for delay

on account of illness the physician's certifi

cate is carefully scrutinized, and if in the

opinion of the court the evidence of the ab

sent witness is essential his testimony is

taken on commission rather than delay the

trial. Occasionally a day is specially set,

upon application by counsel, for the trial

of an important cause where there are a

large number of witnesses from the country,

or abroad, when it would be inconvenient

or burdensome to the litigants to keep the

witnesses in attendance. But any applica

tion for delay, no matter upon what ground,

is frowned upon and very rarely granted.

(5) No BILL OF EXCEPTIONS. Any party

who is dissatisfied with the verdict of the

jury or with the finding or directions of the

judge on any issue of law or fact, may apply

to the Appeal Court for a new trial or to

have the judgment of the trial court set

aside and some other judgment entered in

stead. His application must be by notice

in writing served upon the other party in

eight days from the time the judgment is

entered. He prepares no bill of exceptions

and submits no record to the trial judge for

his approval. When the case is called in

the Appeal Court counsel for the appellant

simply explains the case to the judges and

states what he complains of in the way in

which the trial was conducted below or

what he alleges the error is in the ruling of

the judge or the verdict of the jury. The

Appellate judges have been previously fur

nished with copies of the pleadings, and of

the evidence (either as taken down by

shorthand writers or as it appears in the

notes of the judge) and of any exhibits or

documents of material importance. The re

sult is that objections to evidence and re

quests for rulings by the judge are rarely

heard. Some years ago a well-known Fed

eral judge from the West was asked to oc

cupy a place upqn the bench with an English

judge upon circuit, and nothing made so

lasting an impression upon him as the fact

that the judge rebuked counsel for inter

posing an objection to a question his op

ponent put to a witness. Upon the second

offence the judge remarked that his duty-

was to see that the trial was properly con

ducted and that he was competent to dis

charge that duty. When counsel ventured
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the third time to object, the judge sharply

directed him to take his seat and informed

him that if he was guilty of again interfering

with the business of the Court he would

•commit him for contempt. This was a par

ticularly arbitrary judge and is an extreme

case, but counsel do not wilfully put im

proper questions to witnesses or seek to

elicit palpably inadmissible evidence. An

offence of this kind would injuriously affect

standing of counsel. As there is no bill of

exceptions there is no temptation to cast a

fine-mesh drag-net in the hope of catching a

sprat which may stick in the maw of a

judge.

(6) IMMEDIATE JUDGMENT. In quite 90

per cent of the causes heard by a judge with

out a jury, judgment is given the moment

the evidence is closed and counsel have

finished their arguments. In the compara

tively few cases where judgment is reserved

it is delivered within a few days.

(7) PRINTED BRIEFS NOT RECEIVED.

Neither in the court of first instance or in

the Appeal Court when judgment is reserved

are counsel permitted to supplement their

oral arguments by filing a printed brief of

argument and authorities. This practice is

absolutely unknown in England. If counsel

cannot, while upon his feet, argue his points

so as to convince the court his case is hopeless.

Great patience is shown to him, and the

authorities he cites are carefully examined

by the court in his presence. If they are

not in point the court does not hesitate to

tell him so, or if he is arguing an irrelevant

or otherwise untenable position he is quickly

invited to abandon it and seek another and

if possible better one in support of his con

tention, but in no case is he permitted to

express himself in print. This relief should

be appreciated in America not only by busy

counsel who under the present system must

necessarily spend a large part of their valu

able time in the compilation of voluminous

treatises on abstract propositions of law sup

ported by bewildering authorities culled

from a boundless area, but by conscientious

judges who after a hard day's work on the

bench are compelled to sit up half the night

in working their way through these so-

called "briefs." An English judge whether

puisne or appellate generally finds his duties

done when he rises for the day.

(8) INFREQUENT REMANDS FOR NEW

TRIAL. The Appeal Court has, over any

action or matter brought before it on appeal,

all the powers, authority and jurisdiction con

ferred by law on the trial judge. It can amend

the pleadings, enlarge time, receive fresh evi

dence, draw inferences of fact, direct issues

to be tried or accounts and inquiries to be

taken, and generally it has power to give

any judgment and make any order which

ought to have been made in the court be

low. Even if there was error at the trial

the court will not grant a new trial unless in

the opinion of the court substantial wrong

or miscarriage of justice has thereby been

occasioned in the trial. If by reason of

error a wrong judgment was entered below,

the Appeal Court will not in reversing that

judgment remand the case for a new trial,

but it will enter such judgment as in its

opinion meets the justice of the case. How

this practically works may be demonstrated

by the fact that in 1904 the Appeal Court

heard 555 appeals. Of these 182 were

allowed, 339 were dismissed, and in 34

the judgment or order of the court below

was varied. But of the 182 allowed, in

cluding applications for new trials and

appeals from final judgments, only seven

were remanded for new -trial before a jury

or for the trial judge's further consideration.

Reference has been made to the fact that

no briefs are received and that judgment is

delivered the moment the oral arguments

have been submitted. Of the 555 cases

argued last year in only 50 was the judgment

of the court reserved. No figures are im

mediately available to show how long these

cases were so reserved, but it will be within

the mark to say that the average was not

more than seven days.

(9) TAXING COSTS AGAINST THE LOSING
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PARTY. In this country the costs follow the

event, and the unsuccessful litigant is obliged

to compensate his adversary for the expenses

which the latter has incurred in the litiga

tion. This includes not merely what in

America may be called the "court costs,"

but the expense of employing counsel and

solicitors. The judge at the trial and the

Master in all interlocutory proceedings,

award or withhold costs as seem just in

their discretion. When the case is finally

determined the successful litigant presents

his bill of costs which, as stated, embraces

the solicitor's costs and the fees of counsel.

The costs are usually taxed by a master who

sits for that purpose. He allows in his dis

cretion the various items, sometimes grant

ing fees for three counsel, but usually the

amount is hardly sufficient to compensate

the victor for all of the expense he has been

put to. The fact that if defeated he will

have to pay his opponent's costs undoubt

edly deters many persons from recklessly

bringing frivolous, vexatious and specula

tive actions.

The English system of procedure and the

practice that has grown up under it would

be impossible here or anywhere if it were

not for the character and quality of the

judges who enforce it. The County Court

judges are selected from the active workers

at the bar. The High Court judges are,

with but few exceptions, taken from those

who are the acknowledged leaders among

the advocates. Most of them have had

from twenty to twenty-five years of active,

busy practice which required them to be

proficient in the drawing of pleadings,

familiar with the varied details of procedure,

always ready with precedents and authori

ties and daily upon their feet in argument

or addressing juries. The Appeal judges are

promoted from the best of the trial judges,

and therefore they, as well as the whole

body of the judiciary, command the respect

and willing deference of counsel, solicitors

and clients.

LONDON, ENG., March, 1905.

 



THE APPLICABILITY OF ENGLISH METHODS 275

THE APPLICABILITY OF ENGLISH METHODS TO CON

DITIONS IN THE UNITED STATES

With incidental discussion of local conditions by

J. NE\VTON FIEKO

JOHN F. DILLON

MOORKIELD STOREY

HENRY STOCKHRIDGE

HORACE G. LUNT

AMOS C. MILLER

HUNTER A. GIUBES

FRANCIS J. SWAYZE

PHILIP STEIN

PLATT ROGERS

WM. HEPBURN RUSSELL

D. C. WESTENHAVER

SAMUEL J. ELDER

PETER S. GROSSCUP

J. NOBLE HAYES

(NEW

THE question, "What shall be done

to relieve our courts?" is always with

us. I am very forcibly reminded, in tak

ing up the discussion of Mr. Crane's letter

with reference to Procedure in the High

Court of Justice, that at the annual meeting

of the Xew York State Bar Association

fifteen years ago, I presented a paper under

the above title, discussing the situation as

it then existed in the state of New York,

and that as the result of its consideration

by the Association, a bill was drafted,

introduced, and passed by the legislature,

providing a commission to propose amend

ments to the Judiciary Article of the Con

stitution. This commission, as appointed,

consisted of thirty-eight of the leading law

yers of the state, among others, James C

Carter, Joseph H. Choate, and William B.

Hornblower. Following, and to some ex

tent growing out of this commission, which

thoroughly investigated the conditions as

to litigated business in all the courts, came

the Constitutional Convention of 1894. The

action of that body, adopted by the people

in the same year, largely increased the

number of justices of the Supreme Court,

made important changes in the manner in

which the Appellate Tribunal of that court

is constituted, and authorized the limita

tion of appeals to the Court of Appeals.

Less than ten years have elapsed since

this Constitution took effect, and we are

again confronted with the consideration of

YORK)

the same problem. The question, however,

to consider in this connection, is whether

the general complaint as to the law's delays

has adequate reason for its existence. An

examination of the facts must result in the

conclusion that aside from the city of New

York, and the exceptional conditions aris

ing from transfers of judges to New York

from the Eighth Judicial District, there is

no reasonable ground for criticism on the

part of lawyers or litigants.

In the larger cities of New York, outside

of those mentioned, consisting of a group

designated as of the "second class," namely,

Rochester, Syracuse, Troy, and Albany, a

cause can be brought to trial, under ordi

nary circumstances within six months or

less, after service of pleadings. This is

subject to the exception that if a cause

should be at issue just before the long vaca

tion, two or three months may possibly be

added to this time.

For the purpose of testing the constitu

tionality of an amendment to the charter

of the city of Albany, an action was com

menced by service of summons and com

plaint on May 4, answer served May 14.

The cause was brought to trial May 15,

and on that day findings were made by the

court; judgment entered on the i6th; on

the zoth cause was argued in the Appellate

Division and decided on June 2d; June

loth final argument was had in the Court

of Appeals. This was, of course, entirely
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exceptional, but indicates the possibilities

under our present system, of more speedy

trial and decision even than shown by the

case cited by Mr. Crane, illustrating condi

tions in England.

In the other counties of the state, with

probably a sufficient number of exceptions

to prove the rule, the courts are well abreast

of the business, allowance being made for

the length of time intervening between

Trial Terms in the smaller counties, which

is not infrequently a period of six months,

resulting from lack of sufficient business in

those counties to authorize the expense of

more frequent courts. The calendars in

the Eighth District are much congested,

owing to the designation of a large pro

portion of its judicial force to New York

and Brooklyn, leaving the district with an

entirely inadequate number of judges. Re

lief for New York City would avoid this

difficulty, which is temporary, and due to

exceptional causes, to some extent polit

ical in their character.

The average length of time under normal

conditions between the date of issue and

trial, where the cause is reasonably pressed,

may fairly be said not to exceed six months

in any of the counties, outside of New York

City, including the counties of New York

and Kings. This seems also to be sub

stantially true with regard to the more im

portant commercial centers in other states,

The report of a committee on the laws

delays, authorized by legislative action and

made in 1904, shows that in the cities of

Chicago, Philadelphia, Baltimore, and St.

Louis, a jury cause may be reached in from

two to nine months from the date of issue;

the shorter time given being in St. Louis,

the longer in Chicago. The time in which

a new issue will be reached in Baltimore

is stated at from three to four months, and

in Philadelphia about six months. It would

appear, therefore, that the grievance, out

side of Greater New York, is not of a serious

character, and that measures for relief and

questions of reform, looking toward speedier

trials, are mainly applicable to that city.

This is certainly true as to the state of New

York, only approximately so as to the other

states, since the facts at hand do not fur

nish sufficient data to generalize with any

degree of certainty.

There are, however, very many respects

in which some of the admirable suggestions

made by Mr. Crane may be carried into

effect with very great benefit to both lawyers

and litigants. I speak as to some of those

suggestions from actual knowledge gained

through the kindness of Mr. Crane in pre

senting me to the masters and judges hold

ing Chambers and Trial Terms in London

in 1902. Through their courtesy in inviting

me to sit with them, and in fully explain

ing the method of procedure in its details,

I was enabled to see, to the very best advan

tage, the practical workings and beneficial

results of the English system.

Before considering the useful and con

venient features of the English procedure,

however, it is desirable to note that in some

respects the methods suggested by Mr.

Crane as tending to the speedy disposition

of litigated causes do not commend them

selves for adoption in our home jurisdic

tions.

First.— The refusal to postpone on account

of engagements of counsel would doubtless

—where the engagements of counsel on

either side are so numerous as to require

postponement from time to time — enable

parties in many instances to bring on causes

with less delay than is now usual and ne

cessary. It is a patent fact, however, that

no greater number of causes could be tried

by the court in the time at its disposal

under such a rule, although individual

causes might be progressed more rapidly,

while it would occasion very great incon

venience to suitors. Under the English

system, it is necessary to employ a solicitor

and junior and senior counsel, the cause

being prepared by the solicitor, after con

sultation with counsel, and the junior

counsel always being in a position to take



THE APPLICABILITY OF ENGLISH METHODS 277

the place of his leader, no great injustice

is likely to be done, in case the leader is

engaged in another cause and not able to

take part in the trial, still less so if engage

ments of junior counsel alone prevent

his attendance. This system involves the

employment of three men for the work

which with us is usually done by one, since

in every important case, there, as here,

counsel is likely to have clerical assistance.

With us, the refusal to postpone a trial

on account of engagements of counsel would

ordinarily result, except in cases where, by

reason of the importance of the subject

matter more than one counsel is retained,

in forced and hurried preparation on the

part of another attorney for the trial. Such

preparation could not be adequate to enable

•counsel to do justice either to himself, to

the court, or the client.

Second. — Arguments of counsel in Bane

without briefs or reference to authorities,

and oral decision by the court at the close

of argument, would necessarily result in

hasty decisions, not well considered as to

either the law or the facts. It is difficult

to understand how a court can do justice

to an argument involving the citation of

numerous precedents, which must be dis

cussed and distinguished without oppor

tunity for examination of the authorities

relied upon. Nor is it quite clear how ade

quate consideration can be given by the

court to the legal points involved on appeal,

where no opportuntiy is had for delibera

tion and discussion as to the law and the

facts. That this method is possible in

England is a high tribute to the learning

of the Bench and the Bar, and can only be

successful where the members of the Bar

have been trained specially in the trial and

argument of causes, and the Bench has

been selected from lawyers who have spent

their lives as barristers, devoting their

entire time and attention to this branch of

legal work.

Third. — The opinion of leading lawyers

in this country seems to be against the

allowance of any costs, other than a small

docket fee, as in the United States Supreme

Court, or as allowed by the practice in

some of the states, rather than to favor

the allowance of costs as full indemnity to

the defeated litigant Much opposition has

grown up, and very reasonably so, in New

York, to the power of the court to award

an allowance of a percentage upon the

recovery or amount claimed as the case

may be by way of costs to the successful

party. Many questions litigated are so

exceedingly close, and the final determina

tion so uncertain, that it seems unfair and

unreasonable to charge a defeated party

with the entire expenses of the litigation,

where possibly he may have succeeded in

both lower courts, and only been reversed

by a majority of a single vote in the court

of last resort, as occasionally happens. No

degree of human foresight could possibly

have anticipated with any degree of cer

tainty the final outcome, and in such cases

large allowance of costs operates as a pen

alty. While the imposition of large sums

as costs may discourage litigation, it cer

tainly tends to injustice by preventing par

ties, who have fair cause for contention,

from taking the judgment of the court, by

reason of the enormous expense entailed.

It is said that in a commercial case recently

tried in the High Court of Justice, where

recovery was for £4000, an award of £6000

costs was made against the defeated party.

The theory of the English practice being

that a party should be substantially indem

nified for the expense of the litigation. The

outcome of this state of affairs is that a

prudent business man in England dare not

enter upon litigation, no matter how strongly

he may feel that his rights are being^ in

fringed upon, since defeat means in many

cases financial ruin.

I must necessarily limit myself to what

seem to be the more important and prac

tical considerations in connection with re

forms likely to facilitate the disposition of

litigated business.
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First. — Very much of the difficulty ex

perienced in the trial of causes, by which

the time of the court is unnecessarily con

sumed, and litigants put to great trouble

and expense, arises from the fact that there

is no division of labor between the solicitor

and the barrister. In England the barris

ters are a trained body of men whose busi

ness it is to try causes. The number is

small, as compared with the number of

solicitors, or the number of lawyers attempt

ing to try causes in our tribunals.

In this country nearly every student

admitted to the bar is under the impression

that there is in him the more than possi

bility of a great trial lawyer. Having read

accounts of brilliant cross-examinations, and

successful addresses to juries, he has in

mind that he is entirely competent, at the

outset, to try the most complicated and

difficult cause. Unfortunately as to many

who are not qualified for that work, it is

only after very many years, and after con

siderable experience at the expense of liti

gants and the public, if at all, that they

ascertain that they have not the peculiar

aptitude necessary to the successful trial

lawyer. In the meantime not only have

clients suffered, but the business of the

courts has been retarded to a very serious

extent, by the lack of adaptability on the

part of the practitioner, as well as by lack

of experience, since it is impossible that

every man admitted to the Bar shall have

the opportunity to try a sufficient number

of causes to give him the degree of experi

ence requisite in order to obtain the best

results.

On the other hand, in England, the bar

rister, whose specialty is the trial of causes,

and .who is engaged in that work substan

tially to the exclusion of everything else,

must necessarily obtain a facility which can

be gained only by wide experience, and the

selection of the fittest. The division of our

Bar into barrister and solicitor is practically

impossible, and, therefore, need not be con

sidered, but it is entirely clear that a body

of men, specially trained along certain lines

for special work, will do that work much

better and more quickly than it can be

done by men who are not specialists in

that line.

Sooner or later in the interest of the

clients, and to save the time and patience

of the courts, there must be in this country

a natural division between the labor of the

solicitor and the duty of the barrister, not

artificial or conventional, but one which

shall grow up from the nature of the case,

by which certain men who are best quali

fied for the trial of causes will carry on that

work to the practical exclusion of those

without special adaptability for that class

of business. In this, as in every other di

rection, the specialist must find his place.

Second. — The statement of Judge Ingra-

ham before the commission on the law's

delays, to the effect that the practice,

under the present New York code, is largely

responsible for the delay and difficulty in

the despatch of business by the courts,

commends itself as thoroughly sound and

practical, and is to a lesser degree appli

cable to the condition of affairs in other

jurisdictions. The infinite amount of detail

which has been injected into the present

code procedure, is a source of embarrassment

both in matters leading up to the trial, and

upon the trial. Especially is it difficult to

obtain the deposition of a party or witness,

or the discovery and inspection of a docu

ment. The theory of the code seems to be

that each party should be kept in ignorance,

so far as possible, of the claim made by

the other, and applications of the char

acter suggested are hedged about with so

many technicalities, that parties must fre

quently go to trial without opportunity

for adequate preparation, and are only able

to first ascertain the real nature of the claim

made by the opposing party upon the exam

ination of his witnesses. This, necessarily,

greatly lengthens the trial. There can be

little doubt but that the summons for direc

tions, provided for by Order XXX of the
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High Court of Justice, is exceedingly valu

able, and affords a practical way to avoid

a very large amount of unnecessary labor

and delay.

Third. — Strict application of technical

rules by Appellate tribunals, and granting

of new trials for comparatively trivial errors

upon questions of evidence, when the merits

are in no wise involved, add greatly to the

expense of litigation. The rule in equity

causes tends much more to advance the

interests of litigants in that class of cases.

It is well settled on the trial of equity causes

that where the court is of opinion that the

evidence improperly admitted or excluded,

would not, or should not, have changed

the result, a new trial will not be granted.

In trials before a jury, however, the ten

dency is to set aside a verdict, and allow a

new trial by reason of comparatively trivial

or immaterial errors in the admission or

exclusion of evidence. It would not be

wise, were it possible, to take from the

Appellate tribunals the authority to grant

new trials for error in receiving or reject

ing evidence, but it certainly would be

reasonable to enact by statute, and for the

courts to follow in letter and spirit, a rule

to the effect that a new trial should not be

granted, unless in the opinion of the Appel

late Tribunal, the evidence received or

rejected would, if proper ruling were made,

probably bring about a different result.

While errors, with reference to the admis

sion of evidence, are the most frequent

source of new trials granted for reasons not

involving the merits, many cases arise

where a new trial is allowed upon purely

formal grounds, or for technical reasons,

when the court is abundantly satisfied that

substantial justice has been done. In such

cases the court should be authorized, if the

power is lacking under the present methods

of procedure, to affirm the judgment, or

modify it to such an extent as the Appellate

Tribunal may deem proper.

These considerations by no means cover

the entire field in which reform in procedure

should be had with a view to facilitating

the administration of justice, but they

appear to be remedies which can be most

readily applied. If the practice should

grow up, by reason of a well-settled senti

ment on the part of the Bench and the Bar,

that causes be tried by lawyers specially

trained and adapted to that line of business;

if the procedure should be so revised as to

furnish litigants before trial such informa

tion as is most necessary and desirable to

fairly enable them to meet the questions

raised by their opponents; and if new trials

were granted only when deemed necessary

by the Appellate tribunals, in the interests

of justice; substantially little reason would

remain for complaint with regard to the

law's delays in those jurisdictions where a

sufficient number of judges is provided for

the despatch of legal business.

J. NEWTON FIERO.

ALBANY, N. Y., April, 1905.
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NEW YORK

I have read with interest and instruction

Mr. Crane's article on Judicial Procedure

in England. Observation, experience, and

actual practice peculiarly qualify Mr. Crane

to discuss the subject, and I know of no

man more competent to do so. The sub

ject of arrearages in our courts in many

parts of the country, and especially in New

York, is a live one and of very great and

pressing importance. The data contained

in Mr. Crane's article cannot fail to be use

ful to whoever has to consider the subject.

The actual adoption en bloc of the English

system is not practicable, and perhaps not

legally possible in this country. With us

three important considerations must be

borne in mind: First, certain constitutional

provisions in all the states preserving the

light of trial by jury. No such constitu

tional limitations, of course, exist in Eng

land: Second, like constitutional provisions

in all the states in this country as to the

mode of selecting judges and the constitu

tion of judicial courts, vesting these courts

with the exercise of all judicial power.

These provisions last mentioned, as well

as the opinions and usage of the bar in

this country, will probably prevent cloth

ing any other officers than judges with

the final exercise of any judicial power,

in short, constituting masters, referees, or

commissioners, or whatever else they may

be called, judges. But within these limits

the English experience shows that much

may be accomplished by well-considered

and judicial legislation.

JOHN F. DILLOK.

NEW YORK, N. Y., April, 1905.

MASSACHUSETTS

I have read the article on Speedy Trials

in England with great interest. The writer

makes it clear that justice in England is

much more speedy than it is here, and I

think if the judicial force employed in Eng

land is compared with that employed in

Massachusetts it would be found that, con

sidering the population of each, the force

in England is much smaller than it is in

Massachusetts.

The author makes the result clear, but

he does not point out how the courts are

able to accomplish this result. I believe

as a matter of fact, that fewer juries are

sitting in London during the winter than

are sitting in Boston, although the popu

lation served by the London courts must

be very much greater than that whose

business is done in Boston. It is also true

that there are very many fewer cases on

the list for a day than are found on the

list in Boston.

I think that the English judges deal very

much more summarily with matters that

come before them, and interfere much more

constantly with the conduct of a case than

is the practice here. This perhaps may

account in some part for the speed with

which the work is done, but certainly the

difference to which Mr. Crane calls atten

tion is one which invites careful study of

the English system. If we can learn any

thing from their experience which will help

us to abridge the delays in our courts it

would be a most desirable result.

M. STOREY.

BOSTON, MASS., April, 1905.



THE APPLICABILITY OF ENGLISH METHODS 281

MARYLAND

The complaint of the law's delay is no

new one. Shakespeare comments on it, and

history affords instances of it of far earlier

date. The subject is one which naturally

separates itself into two divisions, that

which has to do with appellate bodies, and

that which concerns the courts of first

instance.

As regards the first of these, the reason

for delay is not everywhere the same, there

fore no one universal cause can be assigned

which is everywhere operative. But there

are three reasons, one of which is almost

always present, and the statement of them

will in part if not wholly suggest the nature

of the remedy required. When the judges

of Appellate Courts are likewise required

to do circuit work, as is frequently the case,

it must often result that one branch or the

other of their work will be deferred as less

pressing, and that is naturally the appel

late work. Of the whole number of cases

tried in any jurisdiction, by far the larger

part never go beyond the court of first

instance, and many a judge will feel that

the duty on him is more imperative to

accord one trial to as large a number of

causes as possible, than to delay the many

in order that the few may have another

trial or a second opportunity. Wherever

this ground exists it is easily obviated by

relieving appellate judges from the per

formance of local or circuit work.

A second cause of delay in Appellate

Courts is the manner in which the dockets

are made up. Most courts of this char

acter have but a small number of terms a

vear, the docket is made up to the beginning

of the term, and then the gate is abruptly

shut. A record comes up on the day fol

lowing, delayed possibly in the transmission,

and that must then find a place on the

docket of the ensuing term, distant any

where from three months to a year, and

the fabled laws of the Medes and Persians

were not less rigid than are the rules which

govern the make-up and closing of the

docket of the term of court. A little more

elasticity right at this point would accom

plish much.

A third reason, more debatable than the

other two, is whether we are not too gen

erous under our statutes in the allowance

of appeals. Will any one who has closely

watched the courts of last resort question

the proposition that many appeals are taken

only for the purpose of delay? Do not the

"unreported cases" listed in the volumes

of the various state reports bear strong

evidence of this fact? Why are they un

reported? Can it be for any reason save

that there was no principle involved which

had not been already settled by previous

adjudications? And if so, that fact should

have been known to and recognized by the

attorney taking the appeal. Do we not

hear every short while of an unsuccessful

litigant saying, "Oh! it will not be very

expensive to take this case up, there is a

chance that I may win out, and if I do

not, the additional time I shall gain before

the day of final reckoning will be worth

more to me than the cost of the appeal."

Ought such appeals to be possible? When

the parties have had one fair trial before a

competent judge and jury, have they not

had all they are entitled to except in rare

instances? The difficult question is, If

appeals are to be more strictly limited, along

what lines shall the limitation be made,

or who is to determine whether such appeal

shall be allowed? A number of answers are

possible, none entirely free from objection.

But this only shows that the solution is

difficult. It does not show that it is im

possible.

When we turn to the "law's delays," in

courts of first instance, the difficulty will

be found to be confined for the most part

to the larger cities. It results in no small

degree from the fact that in this country

we have assumed that, in order to preserve
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the equality of the citizen before the law,

a rule like that which obtains in the barber

shop must be preserved. This is to a con

siderable degree fallacious. A delay which

will amount to a denial of justice in some

cases, will be essential to the securing of

justice in others. In some, time, in the

sense of speedy determination, is the essence

of the action, in others, it plays little or no

part. Therefore the rule of "first come

first heard," instead of an evidence of the

equality of all citizens in the eye of the law,

frequently becomes an engine of injustice,

if not oppression.

Now since the greater danger of conges

tion, with its attendant evils, is in the

cities where there are several courts in

session most of the time, a division of labor

among them, based on the character of the

causes and their urgency, if it does not

actually relieve the situation <ends to mini

mize the evils now felt. Specialization is

the order of the day in nearly every busi

ness and profession, and it is done in the

interest of efficiency, of work, or of results.

Why should our courts not be specialized

in the work they perform? And will not

this function of government be thereby

more effectively performed both in the

economy of time, the diminution of rever

sible errors, and the increased confidence

of the people in the correctness of the admin

istration of justice? It seems so to me.

HENRY STOCKBRIDGE.

BALTIMORE, MD., April, 1905.

COLORADO

I confess a great deal of surprise and

humiliation in reading Mr. Crane's article,

at the great progress made by our brethren

of England as compared with the retrogres

sion shown by us American lawyers in

tackling this vital matter. The heroic

remedy applied in England would not be

endured by our people generally, I fear,

because of our different ideas in regard to

the rights of the individual, and the free

dom of action in all matters which has

almost degenerated into license. In other

words, English people, accepting an aris

tocracy, accept an aristocracy of the judi

ciary, wisely, it is true, but an almost impos

sible action upon the part of the American

people, at least for the present.

The unlimited power granted by the

English acts to the judges and the admin

istrative departments of the courts is abhor

rent to the average American as an infringe

ment upon the rights of the people, and I

fear it will be a long time before we can

induce the Bar and the laymen to trust the

rights of litigants so completely to the

power of the Bench. Moreover, there would

have to be, with us, a change of the appoin

tive power of the judges from the people to

the governors, for instance, and the people

will cling for a long time, to what they con

sider their birthright in that respect. Per

haps when the Bench and the Bar of our

country has advanced greatly in its per

sonnel, when the salaries of the judges are

somewhat commensurate with their work

and the importance of their position, when

the intelligence of the Bar has been increased

by increased requirements for admission,

and when the Bench is recruited from the

best of the Bar, we may hope that the delay

in obtaining justice by litigants will force

us into the position of obtaining some such

concerted action upon the part of the states,

which will produce a change in the law

similar to that now existing in England.

Concerted action upon the part of the

members of the bar in every state of the

Union, with a continual presentation of the

injustice of the law's delay, can alone hurry

the good time when such changes will be

brought about.

HORACE G. LUNT-

COLORADO SPRINGS, COL., April, 1905.
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ILLINOIS

In the law courts of Chicago it requires

from a year and one-half to two years to

get a trial in the ordinary case. If the

case follows the ordinary course of appeal

through two courts it requires a year and

a half to two years more to get a final judg

ment, if there has been no reversible error

committed in the trial court. The evils of

this system are manifest. The man who

has a legitimate claim against a fellow-

citizen, growing out of a business transac

tion, will forego the whole or a substantial

part of his demand rather than engage in

a law suit. The dishonest debtor will use

this certain delay to force a reduction of

his debt. Some lawyers encourage their

clients to bring baseless actions in order

to force a settlement, which action would

never have been begun if a prompt trial

were assured. In many suits baseless de

fenses are interposed which would never be

interposed were prompt trials assured. But

one of the worst results of this delay is the

perjury which is thereby encouraged in that

class of litigation which occupies about

four-fifths of the time of our law courts,

viz: personal injury litigation.

From statistics it would appear that in

this city seventeen judges in our Circuit

and Superior Courts dispose of nearly one

thousand cases per year each on the average,

whereas in England (according to the article

by Mr. R. Newton Crane) twenty-three

judges dispose of more than three thousand

five hundred cases per year each. But

certain conditions favorable to the dispo

sition of business exist in England which

do not, and perhaps never will or can, exist

in this city. In the first place, there all

judges of the High Court are appointed for

life by the Lord Chancellor from the most

active and experienced practitioners and

the most eminent men at the bar. All

trials are conducted too, by barristers of

long and special training. With such ex

perts on the bench, and such experts at the

bar, no lawyer can wonder that business

is dispatched more rapidly there than here.'

Our system of choosing judges by popular

election does not always result in the selec

tion of judges of eminent ability, with exten

sive experience. But that system will stay

with us ; for the other system of life appoint

ments by the executive has not uniformly

resulted in such preeminently fit appoint

ments as to serve as an impressive object

lesson. But if some of our elective judges

lack experience, so also did the majority

of the practitioners before them, and in a

more marked degree. That much time is

wasted by these conditions is manifest; but

the conditions are in a large degree perma

nent.

The first and most obvious remedy to

be applied in order to cut down our long

delays in litigation would appear to be, to

cut down the time necessary for an appeal,

from two and one-half years to about six

weeks. This could be readily done by per

mitting but one appeal instead of two, and

by supplying enough judges to hear these

appeals. This one thing would reduce the

necessary time from the beginning of a suit

to the final judgment more than one-half,

and would discourage the filing of many

baseless suits, and the interposition of many

baseless defenses.

Another simple method of reducing and

shortening illegitimate litigation would be

to require the plaintiff to swear to his com

plaint, and the defendant to make a specific

answer under oath; and to permit each to

require the other to answer under oath per

tinent interrogatories, without thereby bind

ing the party calling for such answers. If

in addition to these innovations a plaintiff

were permitted to at once have judgment

for the amount admitted or shown by the

answer to be due, and to litigate the balance

of his claim if so desired, another lot of

unjustifiable litigation would be done away

with.
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A peculiar condition exists here in this

county. About four-fifths of the time of

all the common law judges is consumed in

listening to personal injury litigation. It

is clear that the improvements above sug

gested (except perhaps the shortening of

the appeals) would not materially affect

that personal injury litigation. It is my

belief, however, that with a few simple

improvements in our practice such as are

above suggested, our present judges could,

with some additional help, soon dispose of

the present large accumulation of business

and keep up with their common law dockets.

My belief is also that after our judges shall

have been for a time prompt!}' trying per

sonal injury cases as they are brought, the

number of these brought will decrease rather

than increase. It is the belief of many per

sons interested in the defense of that class

of cases that delay in trials works for the

advantage of the defendant. My own be

lief is that it has a contrary effect, by en

couraging perjury and rendering its detec

tion less easy; and by giving the memories

of interested parties an opportunity to shape

themselves according to the demands of the

occasion, until they actually believe what

in the beginning they knew to be untrue.

If we had reached that stage of progress,

so alluring to think upon, where none but

barristers especially trained for that career

were allowed to practise in our courts, and

where judges were chosen solely from that

class, perhaps we in this county might

not need more judges. As conditions are

we do. Two-thirds of the litigation in courts

of record in the state of Illinois is conducted

in the Circuit and Superior Courts of Cook

County. This fact can be sufficiently veri

fied by examining the cases in our Supreme

Court. The judges of the Superior and

Circuit Courts of Cook County constitute

less than one-third of the judges of courts

of record in this state. Four times as

much work, therefore, is required of the

Cook County judge as of the judge outside

of Cook County. Either we have too few

judges, or the rest of the state has too many.

If our present condition, under which the

man with a legitimate claim growing out

of a commercial transaction, is crowded out

of court by the personal injury litigation,

and denied all justice, is not to continue

indefinitely we must have some more judges.

With such help, and with the help of a

very few simple changes in our practice

such as are above suggested, it is my belief

that the present intolerable condition of

delay can be remedied.

AMOS C- MILLER.

CHICAGO, ILL., April, 1905.

SOUTH CAROLINA

Mr. R. Newton Crane's interesting article

on "Speedy Trials in England" gives us

an outline of a compact and effective sys

tem of jurisprudence which should com

mand our thoughtful and earnest admira

tion. To one accustomed to the slothful

and grinding process of the trial of causes

in the courts of the various states, this

English system seems indeed marvelous.

And yet the essential elements of the sys

tem in England are both simple and prac

tical; and there is no apparent reason why

they could not be applied with conspicuous

success in America. The provisions of law

in England for speedy trials seem to be

the outgrowth of careful attention to detail.

The whole scheme for litigation is well knit

together; it is compact and elastic. On

the contrary in the various states the rights

of litigants are regulated by rather loosely

framed and disconnected statutes and rules,

which form an essentially crude and ineffec

tive system. It is disjointed and unelastic.

In the states little or no attention is paid

to the prime necessity for promptness in

the despatch of legal business. In the
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march of events, as population and busi

ness increase, more and more litigation

naturally results. But the increased de

mands of the people in the matter of trial

of causes have not resulted in correspond

ingly enlarged facilities for the speedy dis

position of legal business. The crude sys

tem of twenty-five or fifty years ago still

prevails to-day in most of the United States.

The Comity Court, described by Mr. Crane,

is evidently a distinct success in England.

This court has been adopted in some of

the United States, and with partial success.

In South Carolina the state constitution

provides that any county of the state,

upon a favorable vote on the question by

the people, may provide for a county court.

The constitutional limitations as to the

jurisdiction of this court, however, are such

that the County Court is not regarded with

favor in this state, and not a single county

has provided itself with such a court.

Furthermore, the salary provided for the

county judge is only $800, and is too small

to enable a county to obtain the services

of the best talent. Contrast the salaries

paid in England to the county judge, £1500

(the equivalent of about $7,500). The

effectiveness of the County Court in other

states is doubtless greatly impaired by the

same difficulties prevailing in South Caro

lina.

Summary Judgment. — The provision for

a summary judgment under Order in, Rule

6, of the Rules of Procedure of the High

Court of England, is novel and interesting.

Upon first consideration one is inclined to

disfavor this device for a speedy recovery

of a judgment, on the ground that the

defendant's interests might be summarily

disregarded. And yet there is ample pro

vision in the rule for the protection of the

defendant. If he is in earnest in a righteous

defense every opportuntiy is given for a

full hearing. The effect of the rule is merely

to eliminate sham defenses intended for

delay. The dilatory process of our courts

is often a powerful and effective weapon

of offense and defense for the defendant.

By this scheme the recovery of judgment

on notes, accounts, and other ordinary

money demands is greatly facilitated. Of

course this rule for summary judgment can

be applied only to a limited class of cases;

but still it is effective for a great deal of

ordinary litigation. This rule of the High

Court is a simple one. It is practical and

businesslike. I am inclined to consider it

one of the most powerful agencies that can

be devised for the acceleration of the trial

of causes. A similar provision should be

adopted in every state.

Summons for Directions. — From Mr.

Crane's article it appears that under the

rules of the High Court of England, "the

plaintiff must in every action, except an

admiralty action, take out a summons for

direction, that is, a summons or applica

tion asking the judge to give directions as

to the future conduct of the proceedings.

On the hearing of the application either

party may ask for such directions as he

desires, but the judge is not bound to give

the directions asked for, but has the fullest

discretion to make such order as may be

just with respect to all the interlocutory

proceedings." Upon such application the

judge determines all questions of plead

ing, mode, and place of trial, and in fact all

interlocutory matters connected with the

cause. Such a practice is no doubt con

ducive to speed in the trial of causes. The

evils of exasperating delays sometimes re

sulting from interlocutory proceedings in a

cause could be, to some extent at least,

cured by a "Summons for Directions." In

our practice these summons could be directed

to a judge at Chambers, and all incidental

matters having been settled by the judge,

the trial of the cause on its merits would

proceed without delay.

Absolute Control of the Judge over the

Cause List. — "The moment a case is set

down for trial it is absolutely under the

control of the trial judge, and counsel have

no power to delay it as of right or simply
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for their convenience. Applications to have

causes 'stand over' or to 'postpone to next

term,' or to take some other place in the

list, by agreement of counsel, which are

so frequent in the American courts, and

which are there generally granted as a

matter of course, are seldom heard in the

English courts." The easy-going delays

from continuance of causes are so frequent

in American courts that we are inclined

to regard them as necessary evils which

we will have with us always. And yet our

kinsmen across the sea seem to have demon

strated to us that it is possible to require

the prompt trial of causes, and to place

court business upon a strictly business basis.

And why should it not be so? There is no

reason other than the fact that defendant's

counsel proverbially wishes to postpone the

evil day as long as possible. Crowded

dockets should be thinned out, and causes

stricken off without ceremony or else tried

promptly. The evil of continuances seems

to be strictly an American institution. It

is deep rooted, and clings to our judicial

system like a barnacle to the hull of a ship.

But unlike the barnacle this evil seems never

destined to be scraped off.

No Bill of Exceptions. — From Mr. Crane's

article it appears that in England in case

of an appeal no bill of exceptions is allowed

to be submitted in the Appellate Court.

"As there is no bill of exceptions," says

Mr. Crane, "there is no temptation to cast

a fine mesh drag-net in the hope of catch

ing a sprat which may stick in the maw

of a judge." I must confess that I cannot

conceive how such a practice would be

beneficial to our system. In this state, and

possibly in every state of the Union, ftie

exceptions are the backbone of the appeal.

Without exceptions there is no appeal.

These exceptions are intended to eliminate

all immaterial questions and tend to sim

plify the trial in the Appellate Court. It

seems to me that the exceptions could not

be dispensed with advantageously.

Infrequent Remands for New Trial. —

One of the most radical differences between

the English and American systems perhaps

lies in the power of the Appellate Courts.

"In England," says Mr. Crane, "the Appeal

Court has, over any action or matter brought

before it on appeal, all the powers, autho

rity and jurisdiction conferred by law on

the trial judge. It can amend the plead

ings, enlarge time, receive fresh evidence,

draw inferences of fact, direct issues to be

tried or accounts and inquiries to be taken,

and generally it has power to give any

judgment and make any order which ought

to have been made in the court below.

Even if there was error at the trial the

court will not grant a new trial unless, in

the opinion of the court, substantial wrong

or miscarriage of justice has thereby been

occasioned in the trial. If by reason of

error a wrong judgment was entered be

low, the Appeal Court will not in revers

ing that judgment remand the case for a

new trial, but it will enter such judgment

as in its opinion meets the justice of the

case. How this practically works may be

demonstrated by the fact that in 1904 the

Appeal Court heard 555 appeals. Of these

182 were allowed, 339 were dismissed, and

in 34 the judgment or order of the court

below was varied. But of the 182 allowed,

including applications for new trials and

appeals from final judgment, only seven

were remanded for new trial before a jury

or for the trial judge's further considera

tion."

In the American states the jurisdiction.

of the Appellate Court is generally limited

merely to the correction of errors in the

proceedings of the court below. The cause

is remanded for a new trial, or for further

proceedings, or dismissed as the case may

be. Except in equity causes the court will

not review the facts. In England the Appel

late Court may review the facts in any

cause, whether in law or equity. In many

states the verdict of the jury settles finally

the questions of fact in a law case. There

is no good reason why it should be so.
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There is too much of the element of chance

in the verdict of a jury. The facts are the

most important elements in the trial of a

cause, and to allow these facts to be deter

mined finally by twelve men not versed in

the law, and who are sometimes actually

incapable of understanding the testimony,

is a grave mistake. By allowing the Appel

late Court to correct unjust verdicts as well

as errors of law, the speedy disposition of

causes would not only be promoted, but

a greater degree of justice would be insured

and more confidence reposed in the deter

minations of our tribunals.

The failure of our courts to dispose of

business promptly is certainly a grave evil.

It is one which can be corrected. The

success of England in this particular should

encourage us to renewed effort. When we

do accomplish some satisfactory results in

the "Speedy Trial of Causes," then may we

appeal with greater confidence and respect

to the,

" Sovereign Law, that State's collected will,

O'er throne and globes elate sits Empress,

Crowning good, repressing ill."

HUNTER A. GIBBES.

COLUMBIA, S. C., April, 1905.

NEW

The rapid despatch of business in the

English courts seems from Mr. Crane's

account to be due chiefly to the excellence

of the judges and the excellence of the Bar.

The judges appear to be selected without

regard to local geographical considerations,

or to political exigencies, which so often in

this country debars the best lawyers from

promotion to the Bench. The Bar is com

posed of more thoroughly trained men than

has hitherto been the case in this country,

speaking generally. Everyone is aware of

the fact that with a skilled judge to direct

the trial, and skilled lawyers to conduct

it, much time is saved, and the evidence and

arguments are directed to the real point in

•dispute. The system of pleading at com

mon law had this great merit — that counsel

had to understand their case before going

into court, the question to be decided was

narrowed, and time thereby saved. The

objections to this system are obviated in

our practice in New Jersey by the great

liberty of amendments and the control over

the pleadings permitted to the court. Ap

parently the English system approximates

JERSEY

to oral pleading under the direction of a

master. Either system prevents vexatious

delays growing out of appeals on questions

not vital to the case. The fact that there

are no bills of exceptions doubtless prevents

many appeals on the admission or rejec

tion of evidence, where this ruling is not

really injurious; this same result can be

substantially reached under our practice in

the conduct of the trial by competent judges.

Reversals for error in the admission or re

jection of evidence ought to be, and I think

are, infrequent.

The practice of oral argument and prompt

decision is also admirable. Much time is

wasted in the preparation of long "briefs,"

and the citation of numberless cases which

no judge can possibly examine, most of

which are either not authoritative or are

irrelevant to the real point involved; and

much time is wasted by counsel in reading

to the court briefs, when a mere statement

of the legal point involved is sufficient.

FRANCIS J. SWAYZE.

NEWARK, N. J., April, 1905.

ILLINOIS

Mr. Crane's article shows in a striking

manner the superiority of the English rules

and methods of practice over our own. It

shows also that our brethren across the seas

are much more "practical" and successful

in bringing about desired results than we
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are, and that our boasts in that regard, at

least so far as the administration of jus

tice is concerned, have but little founda

tion.

It is doubtful, however, whether their

methods would ever be adopted here even

if the attempt were made. The tendency

with us has long been to open the door as

wide as possible for "getting error into the

record" and the allowance of appeals based

thereon. The same tendency is manifested

in the change of the mode of selection of

our judges from appointive to elective, and

in making their terms of office for a term,

sometimes quite short, instead of for life.

We are much more alive to the increase

and assertion of our supposed rights than

to the performance of our obligations.

Whether this is due to our form of govern

ment is a question worth discussing, but

this is not the place for it.

Mr. Crane is quite right in saying that

"the English system of procedure and the

practice that has grown up under it would

be impossible here or anywhere if it were

not for the character and quality of the

judges who enforce it." He might have

added (although it is implied) that there

is a respect for the authority vested in

them for which there is no parallel in this

country. On the contrary, the respect here

for judicial office and the holder of it is

steadily declining, not only because our

judges are as a rule inferior to their English

brethren, but because with us "one man is

just as good as another."

PHILIP STEIN.

CHICAGO, ILL., April, 1905.

COLORADO

A very brief experience some years ago

as judge at nisi prius, gave me an insight

into the character of this portentous mass

of business. I determined to prick every

case on the calendar and learn how many

contained real blood. I found that in

many of them the circulation had entirely

ceased, the veins and arteries had dried up,

and there was nothing left to do but toss the

mumified mass into the receptacle for the

dead. Now, there 'are cases that can wait

— in fact to let them wait is often the best

way to administer justice, but then again

there are cases which in their very nature

call for immediate disposition, without which

the denial of justice is obvious.

In this state there are many questions of

an original character which we would like

to have settled, but they are questions in

which the principle and not the parties is

the important feature. Again there are cases

associated with the ordinary and usual con

duct of commercial business in w' ich no

one is concerned but the litigants. They

present no obscure or complicated questions,

and they should be disposed of as rapidly as

is the current business of which they are

an incident.

This celerity of disposition of cases

described by Mr. Crane is doubtless attrib

utable in a large degree to the attitude

each to the other of the Bench and Bar of

England. Counsel do not expect to take

the time of the court discussing non-

essentials, nor, as I have seen in our courts,

attempting to bullyrag and browbeat the

court, and what is more to the point, the

courts of England will not permit it. Coun

sel are expected to honestly and conscien

tiously aid the court in settling the facts

and in discussing the vital legal questions

involved.

I do not wish to be understood as refer

ring to the High Court of Justice as a

literal exampler for an American court.

The former has far less than the latter to-

engage its serious and protracted consider

ation. It has no written constitution ta

construe, nor is it required to pass upon the

validity of acts of Parliament. That great
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body of constitutional law as applied to

public and private controversies, which oc

cupies so much space in our text books and

reports, is practically unknown in English

jurisprudence. And herein is the marked

distinction in the exercise of the judicial

function by the courts of England and the

courts of this country. The nature of the

federal government and the government of

the several states is such, that the courts,

both federal and state, have performed an

•enormous work in ascertaining and estab

lishing the objects and limitations of the

federal system and of its component states-

The long and laborious councils of the

United States Supreme Court, in the early-

days of the Republic, are as much respon

sible for the perpetuated and strengthened

Union as the force of arms which made the

opinions of that court the verities of the

federal system. The state courts in turn,

and following the analogy of the United States

Supreme Court, have been called upon from

time to time to expound the constitutions

of the several states and to give to the

government of the state a reality which

insures it against internal weakness or

destruction.

Every fresh manifestation of the obvious

and natural essentials of government is for

a time at least decried as an act in viola

tion of the Constitution. It sometimes

seems as though the growth of the nation,

or of a state, had no purpose but to frac

ture the Constitution. At least we are

always hearing from those who are chron

ically against doing things, .that the Con

stitution is in danger. To settle the con

troversies incident to every stretch which

the country takes in growing, the courts are

compelled to deny to private litigants the

time required for a speedy determination of

their cases. In addition to this the courts

are called upon each year for a larger and

fuller expression of their judicial functions,

particularly in connection with public af

fairs. That they have power to prevent the

violation of the law, as well as to punish its

infraction, is gradually being accepted as a

necessary part of their functions.

PLATT ROGERS.

DENVER, COLORADO, April, 1905.

NEW YORK

I have read with interest Mr. Crane's

article on "Speedy Trials in England."

An unusually wide experience in connec

tion with the system of procedure prevailing

in the Federal Courts and in a number of

states of the Union has produced certain

impressions upon my mind regarding the

law's delays and the possible remedies

therefor which, perhaps, are not quite in

accord with those often expressed by the

makers of codes, who regard them as cure-

alls for the delays in legal procedure.

I am familiar with the procedure in the

Federal Courts in nearly all branches, and

particularly with the system of equity prac

tice established by the equity rules pro

mulgated by the Supreme Court of the

United States for the guidance of the Circuit

Courts in cases of equity jurisdiction. I am

also familiar with such modified systems of

common law and equity procedure as pre

vail in Tennessee, Virginia, Illinois, and

Massachusetts. I was initiated in the prac

tice under the Practice Act of Missouri

which, as it then stood, was substantially

the old Field Code of New York. Later I

became well acquainted with the code of

Indiana, and somewhat familiar with the so-

called complete codification both of sub

stantive law and procedure in the state of

Georgia.

As the result of my experience, I think

that the best systems of procedure in this

country to-day are those prevailing in the

Federal Courts upon the equity side and in

the courts of Massachusetts. The very
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worst system of procedure of which I have

any knowledge is that established in the

state of New York by the present "Code of

Civil Procedure." This Code, undertaking

to provide for every conceivable contin

gency of practice and procedure, has come

to be a procrustian bed to which litigants

or litigated questions are fitted in the most

arbitrary fashion. Appeals from every kind

and class of interlocutory ruling are pro

vided for, and, in a recent case, with which

I am personally familiar, what ought to

have been a simple complaint or declara

tion in an action for deceit, has been in

controversy in the courts upon one tech

nical question or another for something like

three years, and the end is not yet. This

would have been impossible under the Fed

eral system in equity or in the courts of

Massachusetts or of England.

The law's delays in the state of New York

are mainly due to the provisions of the Code

of Civil Procedure and the technical con

struction of those provisions which has now

become habitual to the judicial mind in this

state. The remedy, to a large extent,

might be found, I think, in the virtual

repeal of the present Code of Civil Proce

dure, the enactment of a general practice

act in the shortest and simplest terms with

provisions for the establishment of rules of

practice from time to time as they may be

required, such rules to be promulgated by

the Court of Appeals or such other judicial

body as might be selected for the purpose-

Incidentally, all appeals from interlocutory

orders and from rulings upon technical ques

tions of pleading and practice should be

abolished except in cases where a certificate

of judicial doubt can be obtained. Trials

should be enforced by the provisions of law

when cases are reached upon the calendars,

except in such instances as would make it

too plain for argument that an adjourn

ment or a continuance was right and

equitable.

I regret that personal illness (I am dic

tating this brief commentary from a sick

bed) prevents me from further reviewing the

very interesting question which you have

submitted.

WM. HEPBURN RUSSELL.

NEW YORK, N. Y., April, 1905.

OHIO

The law's delays were, in the time of

Shakespeare, a cause adequate to drive

a litigant to suicide. They still continue

to be a live subject for the consideration

of statesmen and jurists. That they are

so, is sufficient proof that no remedy can

be made to order; for otherwise the time

and thought given the subject of celerity

in civil procedure would long ago have

solved the difficulites, and removed all

ground for complaint.

Mr. Crane thinks the problem of secur

ing celerity in civil procedure has been

solved in England to the satisfaction of

lawyers and laymen. I doubt it, notwith

standing the admirable showing in his ar

ticle. And I am sure, the rules to which

he calls attention would be of slight service

in preventing the congested trial dockets

in the large cities of the United States.

A brief glance at conditions in Cuyahoga

County, Ohio, in which is situated the large

city of Cleveland, and the general civil pro

cedure of the state, will indicate why I

think those rules have no vital message for

American conditions.

Mr. Crane's article shows that the High

Court of England, corresponding roughly

with our Court of Common Pleas, has to do

annually with less than two hundred and

fifty cases for each one hundred thousand

of population.

The Court of Common Pleas of Cuyahoga

County, even without probate, admiralty.
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and patent jurisdiction, has to do with an

average annually of approximately thirteen

hundred cases for each one hundred thousand

of population.

At the present time a case is reached for

trial in the Court of Common Pleas in a

year to fifteen months. The Circuit Court,

which is an intermediate appellate court,

keeps up promptly with its work. The

Supreme Court is about fifteen months in

arrears. So that if a suit is brought, tried,

taken on error to the Supreme Court, not

less than three years will be used up.

So far as this delay is concerned, very

little of it is due to defective rules for matur

ing cases; and, in my opinion, the rules for

summary judgment, or summons for direc

tion, or dispensing with printed records and

briefs in the reviewing courts on which

Mr. Crane dwells, would obviate little or

none of the delay in contested cases. The

real cause lies deeper.

The jurisdiction of county courts as de-

cribed in Mr. Crane's article is substantially

those of a justice of the peace of Ohio, and

their organization seems to be admirable,

and a vast improvement on anything known

to me in the United States. An appeal

lies from them to the High Court only

for error of law, and appeals are infrequent;

only one hundred and forty for all England

in 1902.

An appeal from a justice to the Court of

Common Pleas lies as a matter of right in

Ohio in all cases except those involving

less than twenty dollars, tried by a jury.

In the absence of exact statistics, I can

only say that the general opinion is that

the larger part of the contested cases tried

by a justice are appealed, thereby tending

to congest the dockets of the trial courts.

Appeals lie from the Probate Court to the

Court of Common Pleas as to nearly every

final order that it can make, without any

serious restrictions or deterrents, still fur

ther congesting the docket of the trial court.

The Common Pleas Court has concur

rent jurisdiction with the justice's court

in civil actions in which the amount in

controversy exceeds $100 and exclusive

jurisdiction where it exceeds $300. It

has also a general jurisdiction as extensive

as the High Court in other directions ex

cept as to probate and admiralty and

patents. A case once tried, the defeated

litigant, if it is an equity case, may appeal

as of right on giving an appeal bond to the

Circuit Court and have it retried de novo.

If it is a law case, he may prosecute a pro

ceeding in error; and have the judgment

reviewed for errors of law committed by

the trial court. He is not required even

to have a copy made of the original plead

ings, or of the bill of exceptions; he makes

use of the original papers, the costs in the

event of defeat are an item of no consequence.

There is no pecuniary limit to this right

to go to the Circuit Court by appeal of

error. It may be done in any case that

can be brought or appealed to the Court

of Common Pleas, except in divorce cases,

in which the judgment granting or refusing

a divorce is final, but is appealable so far

only as involves the custody of children

or alimony and property rights.

In the Supreme Court, any judgment of

the Circuit Court may be reviewed for

errors of law, if the amount in controversy

exceeds $300, and in many classes of cases

without regard to the amount. The per

son taking the case up must print enough

of the record to show the errors complained

of; but the consequences of a failure are

not serious enough to deter litigation. The

Supreme Court may, on affirming judg

ments for the payment of money, impose

as a penalty additional interest not exceed

ing five per cent per annum, and in affirm

ing other judgments may tax an attorney

fee not less than $25 nor exceeding $300,

and damages not exceeding $500. If, how

ever, the court certify that there was reason

able cause for the proceeding in error,

neither fee nor damage shall be allowed.

Costs, outside of printing charges, are in

significant, whether the party wins or loses.
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In actual practice, the Supreme Court al

ways certifies that there was reasonable cause.

From this review, it will appear that the

organization of the courts and these rules'

of law are designed to favor litigation; to

keep it going, instead of putting an end

to it. In many cases, there may be two

trials of the same questions of fact, and in

all cases, unless there is less than $300 in

volved, two reviews for errors of law. The

losing party pays no attorney's fees, except

his own; and runs no risk of serious finan

cial loss in costs, penalties, or damages.

Contrast it with the conditions disclosed

in Mr. Crane's article, and it will explain

much of the congestion in business. Pro

ceedings in all English courts are notori

ously expensive; the costs and fees of solic

itor and counsel (as many as three) which

are taxed against the losing party, does

"undoubtedly deter persons from recklessly

bringing frivolous, vexatious, and specula

tive actions." It has precisely the same

effect upon the honest litigant with a meri

torious cause of action; and if he is poor,

the fear of it amounts to a denial of justice.

To this cause, above all others, is due the

smaller number of suits brought and of

appeals taken.

A client of mine had patents in Germany

and in England, and they were being in

fringed in both countries. He made inquiry

of a solicitor in Hamburg and in London,

as to what it would cost to bring a suit and

obtain a judgment in a court of first instance

testing the validity of his patent. The

German solicitor answered $500; the Eng

lish solicitor answered ^2500! My client

thought he had a meritorious case and a

valid patent; but he decided that it was

less expensive to protect himself by com

petition in the market than in an English

court of justice.

Whether it is wise to give every man

whose case has once been tried in a justice's

court, either with or without a jury, the

right to have it tried dc novo in another

forum; whether it is wise to give one who

has had an equity case tried in the Court

of Common Pleas a right to have it tried

de novo in a higher court; whether it is wise

to permit one whose action at law has been

reviewed on error in the Circuit Court, to

have another right of review in the Supreme

Court, are questions about which opinions

will differ. It is, however, easily possible

so to restrict the right to have a second

trial of the same case, or a second review

for errors of law, that the congestion in

the Court of Common Pleas, and in the

Supreme Court would be much reduced.

In this state, the remedy must be sought

primarily by depriving litigants of rights

they now have rather than in a reform of

the rules of civil procedure.

The practice outlined in Mr. Crane's

article under the sub-heading "Summons

for Directions" seems to me less expeditious

and more burdensome to the courts than

the practice in Ohio. Instead of taking

out a writ first, and then asking a judge

to give directions about future pleadings

and practice, the pleader files his petition

first, and then takes out his writ. This may

be done at any time and without previous

leave. The defendant must answer or de

mur on or before the third Saturday there

after. The plaintiff must reply or demur

to the answer within two weeks thereafter.

Granted that each party is in earnest, and

has a lawyer who knows how to state his

case, it is possible to get an issue within

six weeks. If the demurrer is overruled,

the time to answer or reply is in the dis

cretion of the court. And with four terms

of the Common Pleas Court a year, unlim

ited as to the length of the terms, whether

a party gets prompt justice, would seem

to depend, not on rules of practice, but on

the personal efficiency of those adminis

tering the law.

As to the filing of interrogatories, the

inspection of documents, and the taking

out of commissions to examine witnesses,

these may all be done without delay, and

without troubling any judge or master.
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The practice described in Mr. Crane's

article under sub-heading: "Summary Judg

ment" points attention to one of the worst

effects of a congested trial docket, and

would do much to alleviate its hardships.

Persons without a just defense will inter

pose formal defenses in order that they

may obtain delay, expecting to force a

more favorable settlement before the case

is reached for trial, feeling sure they will

be no worse off if they fail. This is a result

of the congestion of business, not a cause

of it, for such cases are disposed of in some

way before trial, without taking up the time

of the court. The congestion is due to

cases really litigated.

In Ohio, and I presume in other states,

the right to file a general denial lies at the

root of this evil. Abolish the general denial

and adopt order xiv of the English Rules

of Procedure, and sham defenses to secure

delay would be greatly diminished, if not

wholly abolished. This rule is the only one

referred to in Mr. Crane's article which, it

seems to me, would greatly help in solving

our troubles.

In a large local unit of government, like

the county, of which I have been speaking,

the difficulty of getting cases heard and

tried are very much greater than in smaller

and less populous districts. The working

hours in court must, of necessity, be shorter;

for lawyers and judges live longer distances,

at least in time, from the court house. The

number of cases tried by judges seems to

decrease in proportion to the number of

judges who have control of the business.

The methods of handling and getting

tried cases which are ready for hearing

is found the potent cause of a congested

docket. The conditions in this county I

doubt not, is typical of all large and grow

ing' cities that have tried to manage busi

ness by methods developed under simpler

conditions. Previous to 1901, the system

of assigning cases by each individual judge

was in. operation. Under it blocks of cases

were set off to each judge, and from five

to ten cases were set for each day, for a

week in advance. At the opening of the

court cases were called, beginning at the

head of the assignment, and the call con

tinued until a case was put on trial. Those

which were not ready went to the foot of

the list, were continued, or reset for another

day. If a case on trial was carried into

the next day's assignment, the cases for

that day were also obliged to be called and

reset, or continued. The same order pre

vailed in each of the several rooms, in which

judges were trying cases. The result was

that no one knew to a certainty when his

case would be reached; and it was difficult

for counsel to arrange conflicting engage

ments, or to procure the attendance of

witnesses. As the trial work is done by a

small percentage of the members of the bar,

the loss of time was enormous, and the

despatch of business seemingly impossible.

Oftentimes judges and juries would be out

of work, notwithstanding the large number

of cases fixed for that day. These condi

tions are the inevitable incident of a number

of judges having control of a specific num

ber of cases, and of setting a large batch

for a day certain. The evils are beyond

the reach of rules of procedure.

To remedy this condition a system was

devised which has worked admirably, and

promises to become a solution of the prob

lem. The duty of assigning cases for trial

is taken from the judges, and placed under

the control of the assignment clerk. He

performs the functions of a train despatcher,

as it were, for the business of the courts;

he keeps a case always ready for each judge

and jury, and sends it to the first vacant

room. After a case is sent to a room, it

must be tried, or dismissed, or continued,

only on a showing of good cause. Con

tinuances are quite rare after a case goes

to a room. A case is not sent to a room

while any of the counsel in it are engaged

in another court, but is held without losing

its position, until counsel are disengaged.

Engagements of counsel, or absence of wit
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nesses, or convenience of parties are taken

care of by agreement of counsel to pass a

case subject to call, to a day certain, the

stipulation for which must be filed the day

before a case is reached for trial.

The rules and system are quite simple,

but space forbids a more detailed descrip

tion of it.1 In actual practice it is found

that no serious difficulty is experienced in

keeping in touch with cases, and learning

when they will be reached, in avoiding con

flict of engagements, of preventing continu

ances for the term, or of keeping judges

and juries fully supplied with cases at a

minimum of expense and delay to parties

and witnesses. It is simply a question

thereafter of how much work a judge and

a jury can do or is willing to do during

the term of court.

Its merit is best shown by the results

it has accomplished. In the year before

it was adopted, 7610 cases were called, of

which 1218 were continued for the term,

S S S3 were set for another day, and the

bulk of those not tried. There were then

only five trial judges; and the average num

ber of cases tried or disposed of by each

during a term was about fifty. The trial

of causes was three years in arrears; and

growing rapidly worse.

The first term after the system was inau

gurated showed an increase of forty per cent

in the cases disposed of. The number

of cases disposed of by each individual

judge averaged for the next seven con

secutive terms seventy per cent greater,

and at no time has fallen below forty per

cent.

The population and business has increased

greatly in the county since, and the number

of judges has also been increased; but it is

estimated that the addition in judges alone,

granting what is improbable, that with each

1 This system is the invention of A. C. Dustin,

now Assignment Clerk of the Courts. It has been

put in operation in several other cities, and with

like results. He will cheerfully furnish detailed

information to any one wishing to try it.

added judge the percentage of cases dis

posed of by each would not have dimin

ished, would not have taken care of the new

business. But under this system, notwith

standing the increasing business, the arrear

ages are being gradually reduced until a

cause in the usual course can be tried in

a year, and the assignment clerk estimates

that in two to three years more, without

new judges, the courts will be up with the

work.

The feasible remedies for the law's delays,

it seems to me, consist in the following

suggestions.

1. The right to try a case de novo on

the facts more than once, and to have more

than one review of the same case for errors

of law, may be limited and restricted; but

I do not think it ought to be done until

the state provides a court of first instance,

in either case, that is capable and efficient.

2. The practical immunity of the losing

party from expense by reason of his false

clamor which now exists, would, if changed

and the English system put in force, reduce

the number of suits brought and appeals

taken.

Personally, I look with little favor on

any reform which restricts the freedom of

the individual in having his grievance tried

out, and tried right by a capable court; for

it must be remembered that poverty has

enough handicaps already in a law suit,

and that the average citizen has probably

no more than one case in a lifetime, and

that one is to him always a matter of vital

importance.

3. The general denial and sham defenses

to gain time might profitably be denied;

and to accomplish this remedy the rules

of English Civil Procedure to which Mr.

Crane calls attention, would, I think, be

efficient.

4. The system for handling business

which has been adopted in this countv ,

and partly explained in this article, will

ensure in large cities the hearing and trial

of as many cases as the judges are able
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or willing to hear, and determine in a given

time with a minimum of friction and incon

venience to counsel, and of expense and

delay to parties and witnesses.

In the last analysis, the personal efficiency

of those who are to administer laws and

rules is of the greatest importance. Judges

selected from the leaders of the bar would

have a riper experience, a wider field of

knowledge, greater skill in handling trials,

and would command greater respect for

i their rulings than those taken from the

lower ranks. Some judges, like some law

yers, can do many times as much work as

another, and do it as well or better. But

to secure the services of such men is beyond

the power of any rules of procedure, it

calls for an overhauling of the entire body

politic.

D. C. WESTENHAVER.

CLEVELAND, OHIO, April, 1905.

MASSACHUSETTS

No one will deny that there is urgent

necessity for expediting the business of

the courts and for earlier trial of certain

classes of actions. In Massachusetts, espe

cially in the county of Suffolk, the question

has been sharply brought home to the tax

payers by Mayor Collins' objection to the

enlargement of the Court House, and by

his insistence that Boston is put to very

great expense for providing means for the

trial of causes which ought to be tried in

other counties. But it is not probable that

many, if any, of the provisions for expedit

ing business in England can be adopted

here until the exigency is even more acute

than at present.

To take up the items of Mr. Crane's ad

mirable statement in their order, the follow

ing considerations occur to me:

I. Our Police, District and Municipal

Courts give speedy trials in the classes of

actions which come within their jurisdic

tion. The collection of notes and trades

men's accounts are promptly dealt with, as

well as matters of ejectment, and the like.

Appeals, however, may be taken from

these courts to the Superior Court, and

cases so appealed come upon what is known

as the Special Trial List. If no jury is

claimed, a trial can be had within a month

after the parties are before the Superior

Court, but if jury trial has been claimed,

the cause, in Suffolk, will be delayed for

nearly a year, owing to the pressure of

business.

I have not before me the figures with re

gard to the despatch of business in the lower

courts, but there is certainly no ground for

complaint with reference to it. There is,

however, serious difficulty resulting from the

frequency of appeals to the Superior Court,

and a part of the congestion in that court

is due to this cause.

If it were provided that the party taking

the appeal, if defeated again, should in any

event pay double costs, and if the Superior

Court had power to award treble or quad

ruple costs, much of this difficulty would be

obviated. Parties would scrutinize their

chances of success very much more care

fully if there were any real penalty for ill-

considered appeals. The present provision

for requiring a bond for costs in case of an

appeal tends to relieve the Superior Court

of this class of cases.

II. The Superior Court is the great trial

court in this commonwealth. The judges

are appointed for life and sit by assignment

of the Chief Justice throughout the state.

Its work is divided into Equity and Law.

The Equity work is speedily despatched in

all the counties. In counties where the

court is not constantly in session, cases may

be heard in some other county. Hearings

can be had on matters of injunction, or

others requiring haste, without delay, and
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hearings upon the merits, unless there is a

complexity of accounts requiring a Rule to

a Master, are liad within a month of appli

cation therefor.

The counties other than Suffolk and Mid

dlesex have from one to four terms for the

trial of law cases in a year, and litigants

desiring a hearing experience little difficulty

except for the engagements of counsel in

getting it at the term following the com

pletion of the pleadings.

Cases are practically never delayed by

complexity of pleadings. D.emurrers, when

filed, are heard and disposed of promptly,

and the time for answer over, where de

murrers are over-ruled, is strictly limited.

In Suffolk and Middlesex cases entitled

to go upon the Special Trial List, viz: cases

appealed from the lower courts, cases of

contracts where the amount sued for is less

than two thousand dollars, cases which have

been referred to an Auditor, and a report

made, cases where verdicts have been set

aside or where exceptions at a previous trial

have been sustained, are tried promptly un

less a jury has been claimed. In Suffolk

where a jury has been claimed, a year will

ordinarily elapse between the marking and

trial of the case. Where no jury has been

claimed, the case is tried and decided ordi

narily without delay.

The principal trouble comes from cases

on the General List in Suffolk and Middle

sex and results from the large number of

personal injury cases brought. These cases

usually consume from two days to a week in

trial before a jury, and delay the entire list.

In Suffolk substantially two years must

elapse between the bringing of a suit and a

trial, and in Middlesex one year.

It would seem to be entirely reasonable

that one or two of the Suffolk Jury sessions

should be employed upon contract, fraud,

land damage, and commercial cases. This

would undoubtedly result in some addi

tional delay in the trial of personal injury

cases, unless additional sessions are pro

vided. But the despatch of business con

cerning property rights ought not to be

hampered by any single line of cases.

III. No appeal lies from the verdict of a

jury in this commonwealth.

Motions for new trial are heard by the

justice who presided at the trial and are

summarily dealt with. It is rare that the

determination of such a motion is delayed

beyond the sitting at which the trial takes

place.

IV. We have a provision in this state simi

lar to the English procedure for summary

judgment. In an action to recover a debt

or liquidated demand the plaintiff may,

within twenty days after the time for filing

an answer, file an affidavit verifying his

cause of action and stating that in his be

lief there is no defense thereto. If the de

fendant does not, within seven days after

notice of this affidavit, disclose, by affidavit,

or as the court shall otherwise order, such

facts as the court finds entitle him to defend,

the case shall be advanced for speedy trial.

The defendant is required to disclose spe

cifically and clearly the facts on which he

relies, and this provision is generally effec

tive in bringing about a speedy determina

tion of cases where there is no real defense.

V. We have no provision similar to the

summons for directions explained by Mr.

Crane. Pleadings are so simple that the

justice presiding at the motion session can

deal with all questions arising under the

pleadings and all interlocutory matters

without delay. Either party, after a suit

is brought, may interrogate his opponent,

but the right of inquiry is strictly limited

to inquiries essential to his case or defense ,

and he may not inquire with regard to his

opponent's witnesses or matters tending to

sustain his opponent's case. The result is

that when cases are reached for trial each

side is to a considerable extent in the dark

as to what his opponent will prove and his

methods of proof.

Probably a great deal of time would be

saved in the courts if we had a provision

similar to that in New Hampshire, enabling
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either side to interrogate orally the opposite

party and ascertain the real scope of the

controversy. This, on the whole, works in

the interest of justice; fastens testimony

when it is fresh in the minds of witnesses

and prevents amplification of causes as an

actual trial approaches.

Of course this procedure is open to the

objection that unscrupulous litigants will

secure evidence to bolster up weaknesses

ascertained by the preliminary investiga

tion but there is this difficulty in all cases

and. the good would seem to entirely out

weigh the evil, in fact, it would have the

advantage of terminating a great deal of

litigation without actual trial in court.

Both parties would discover exactly where

they stood and be unwilling to go to the

expense of trial in weak cases.

VI. The English provision for a staff of

masters might, with some modifications, be

advantageously adopted and much freer

reference of cases be made. There is seri

ous objection to further increasing the size

of the Superior Court, which already con

sists of twenty-three justices.

The present system in Suffolk of placing

cases upon the trial list at a calling of the

docket on Wednesday of each week seems

to work as well as any system which can be

devised. There is a general trial list of

all jury cases and from this list cases when

reached in numerical order may be put upon

the short list for the ensuing week, upon

application of either side, unless good cause

is shown. The short list is considered prac

tically as an assignment of cases and nothing

short of the actual engagement of counsel

in another court is an excuse for delay when

the case is reached.

VII. Bills of Exceptions.

One of the most vexatious causes of delay

in the administration of justice in this state

is the present system with regard to bills

of exception. Within twenty days after the

verdict of a jury, or decision by a single

justice sitting without jury, the defeated

party may present, in writing, a bill of ex

ceptions for allowance by the court. The

practice is for counsel to attempt to agree

upon disputed points, and hearings are had

before the trial justice only upon points of

final disagreement. The engagements of

counsel, the examination of shorthand re

ports, and the framing of a final draft often

cause interminable delay.

The summary method adopted in Eng

land of hearing questions of law with

out printed bills of exceptions, and without

printed briefs, strikes an American prac

titioner at first with dismay. The system

certainly tends to the rapid disposition of

causes and probably results in substantial

justice. Counsel with the case fresh in

their minds can undoubtedly present the

matters in which they conceive they are

aggrieved within a month of the trial as

clearly and fully as after months of delay

on the exceptions themselves, and in pre

paring printed briefs.

VIII. Considerable relief would result from

increasing very materially the taxable costs

in cases taken to the Supreme Court and

requiring a bond for their, payment. At

present the costs are trivial, and all sorts of

questions are carried up without much ex

amination of the law till the actual prep

aration of briefs is begun.

IX. The present congestion in our courts

seems to me to be due in part to two causes

peculiar to our conditions. Owing to the

public jealousy of the judiciary in the early

part of the last century the power of judges

in the control of trials was very much lim

ited, and under our statute judges may not

charge upon facts, or indicate in any way

their opinion of cases or of testimony. This

has resulted in the judges taking very little

control of the course of a trial, intervening

seldom except when asked by counsel for

a ruling.

It is a common expression among lawyers

that the best judge is one who keeps quiet

and lets counsel try their case. This re

sults in unnecessarily protracted trials.

The court permits counsel to go into a vast
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amount of detail which has little bearing

upon the main issue and does not check in

competent inquiry unless asked to do so by

opposing counsel. Counsel fear to preju

dice their case by too frequent objections

and the trial runs off into unnecessary by

paths. I believe that the rule prohibiting

the court from charging upon facts and

commenting upon evidence should be re

pealed. It is a common saying among busi

ness men that they would prefer the deci

sion of a single judge to that of twelve men,

and yet under our system the judge is pre

vented from even rendering proper assist

ance to the jury.

The opposite practice exists in England.

The presiding judge takes a strong and vig

orous hold of the case from the first by in

quiries of counsel and of witnesses, brings

sharply to the attention of the jury the

main issues, and counsel hesitate to ask in

competent questions because they may im

mediately be checked by the court.

Our trials are good natured, patient, and

painstaking, but sometimes diffuse. As the

evils of the over-crowded lists become more

apparent to the community it will undoubt

edly result in greater power being given to

the judges, and in their exercising a more

direct influence on the course and result of

trials.

Another cause for the congestion in our

courts is the smallness of the fee bills taxed

at the close of litigation, and from the fact

that no bond is required from the plaintiff

for costs when his action is begun. Whether

anything should or can be done in this re

gard it is difficult to determine. It would

be contended that many poor people would

be unable to give security for costs and be

prevented from prosecuting righteous causes.

This is perhaps a sufficient answer to any

suggestion of change. It may, however, be

doubted whether many, if any meritorious

causes would fail of prosecution because of

inability to give security. Ordinarily speak

ing, a plaintiff with a meritorious cause

which had been carefully analyzed by com

petent counsel would find it possible among

his acquaintances to give security. The

result certainly would be to prevent the

exploiting of all sorts and kinds of claims

with very little consideration of the probable

outcome. Suits in the hope of settlement

would be pretty effectively discouraged.

It is entirely apparent that our judicial

system must before many years be recon

sidered and some measure of relief given to

the courts, and I venture the prediction

that it will be found not in the enlargement

of court houses or the increase in the num

ber of judges but in providing effective

means of examining cases at their inception

and in making costs for mistaken judgment

more severe.

SAMUEL J. ELDER.

BOSTON, MASS., April, 1903.

ILLINOIS

Generally speaking, the congestion of

business in the trial courts, in my judgment,

is due to the fact that, under the laws of

some of the states, the judges practically

are not allowed to take part in the trial of

a case. In Illinois, for instance, he may

not speak to the jury, except in writing.

This is, of course, not true of the Federal

courts in Illinois.

It would be very interesting to trace the

origin of these two attitudes of the public

toward the judiciary. Orie is the outcome

of the Virginia jealousy of judicial power,

as far back as Jefferson's time. Many of

the western states are under the influence

of that early attitude, because of the fact

that their civil institutions were set up by

the people who came from Virginia and

Kentucky.

PETER S. GROSSCUP.

CHICAGO, ILL., April, 1905.
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NEW YORK

The recent state "Commission on

Law's Delay," of the state of New York,

found, at the commencement of its in

vestigation in 1902, that the greatest

diversity of opinion existed among learned

judges and lawyers as to the comparative

efficiency of the courts of the city of New

York and those of other great cities in

England and America in the despatch of

judicial business, and as to the volume of

such business dealt with in the various

jurisdictions.

This diversity of opinion proceeded al

most entirely from the general ignorance

which prevailed (in the absence of judicial

statistics) regarding the actual conditions

•existing in the New York courts, as well

as in those of other cities, and the entire

lack of anything like definite knowledge as

to nearly all of the facts necessary to the

formation of a sound judgment upon the

subject.

There was, however, a general agreement

between business men and merchants who

appeared before the commission that the

administration of justice had so far broken

•down in the city of New York, in conse

quence of the over-crowded condition of

the calendars and the abuses of the referee

system, that recourse to the courts for the

adjustment of commercial controversies was

impracticable, in the great majority of cases.

It was upon the initiative of the Chamber

of Commerce of the state of New York that

the law authorizing the creation of the

'State Commission on Law's Delay was

passed and the Commission appointed.

The first work of the Commission was to

collect the judicial statistics of the state,

•which it did, covering a period of fourteen

years, and those of other great American

cities, as well as those of London, that it

might be enabled to form a proper estimate

-of the effectiveness of the New York courts

as compared with those of other jurisdic

tions, operated under similar conditions, and

to form a reliable estimate of the degree of

efficiency that it is practicable to attain.

It found that the keeping of judicial sta

tistics in England had reached a high state

of perfection, under the able directorship of

Sir John Macdonnell, C.B., LL.D., a master

of the Supreme Court, and these statistics

were easily available.

A comparison between the New York

Supreme Court of the First Department

(Manhattan), the High Court of Justice in

London, and the Court of Common Pleas in

the city of Philadelphia, discloses many

interesting facts, among which the follow

ing are the most important to the subject

under discussion.

A jury case may be reached and tried in

the King's Bench Division, sitting in Lon

don, in from three to four months after issue

joined ; in the Philadelphia Common Pleas

Courts, six months; and in the New York

Supreme Court, First Department, three

years; and in Brooklyn (Second Department)

a little less than two years.

The equity branch of the New York Su

preme Court, First Department, has had on

its calendar for a number of years, and now

has about 2000 cases. It is able to dispose

of these, in all ways, at the rate of about

750 a year. Although the effort is fre

quently made to run through this calendar

by a peremptory call at which three or four

hundred cases are put on a call calendar on

one day (which invariably results in a

great majority of the cases so called being

marked "off calendar" or reserved), and by

this means the calendar is turned over in

several months, the calendar is, neverthe

less, about two years behind its work. In

London the equity calendar is up to date,

as it is in Philadelphia, and also in the Brook

lyn Special Term of the Second Depart

ment — the volume of equity business there

being much smaller than in the First De

partment.

Sir John Macdonnell, compiler of the
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English Judicial Statistics, in reply to an

inquiry addressed to him by Ambassador

Choate on behalf of the Law's Delay Com

mission, stated that in 1900 and 1901 the

average number of cases heard and deter

mined each year in the High Court was

5592. This work was performed by twenty-

three judges.

The average number of cases tried in the

New York Supreme Court, First Depart

ment, including cases marked "off calen

dar" is 2035: excluding cases marked "off

calendar" the average number tried is 1329.

Ten parts of the court are employed for nine-

months in doing the work. The average

number of cases tried and otherwise dis

posed of in the Second Department is 1690

per year with an average of 3i parts. The

average annual work of the New York Spe

cial Term of cases tried and otherwise dis

posed of is 713, with an average of 5 equity

parts, and of the Brooklyn Special Term

387, with one and sometimes two parts.

The total of cases tried and otherwise dis

posed of in the New York and Brooklyn

Trial and Special Term is, therefore, 4825,

of which quite a large proportion are dis

posed of by merely marking "off calendar."

The judicial force employed in disposing

of this work in New York City in the First

and Second Departments consisted in 1903,

of 33 resident judges of the city of New

York and an average of 10 judges drawn

from other departments of the state, or 43

judges in all. That is, 23 civil judges in

England dispose of 5592 cases a year, and

43 judges in New York City dispose of

4825, including cases marked "off calen

dar" when reached. Considering that the

English judges are obliged to spend a good

deal of time in traveling upon their circuits,

and holding court in all the large cities of

England, the great disparity in the out

put of the two courts is most significant,

and the conclusion is irresistible, that the

English courts of first instance are far more

effective than the New York Supreme

Court.

The reasons for this are not to be as

cribed entirely to the superiority of the

English Bench, as it is sometimes claimed,

but is unquestionably due to a great ex

tent to the superiority of English methods

of procedure, and particularly to the prac

tice which requires all suits to be brought in

the first instance before an officer of the

court known as a Master, who makes a pre

liminary examination of the case in the

presence of counsel, and makes direction for

all the preliminary relief required to put

the case in proper condition for trial. The

case cannot be put upon the calendar until

this is done, under the rules of the English

High Court, and the result seems to be,

that when cases are actually brought on

for trial they have undergone an amount of

preparation at the hands of an officer of the

court which insures a clear presentation of

the issue involved, so that a prompt and

scientific trial is assured. This practice is

known in England as the "Summons for

Direction."

Scarcely less efficacious in keeping down

the calendars in England is the procedure

under what is known as Order xiv, which

is an application supported by an affidavit

to a Master in Chambers for summary judg

ment in liquidated claims, and in actions for

recovery of land. If satisfied after hearing"

the defendant that there is no defense, the

master may then and there order judgment

for the plaintiff, or he may give leave to the

defendant to defend unconditionally, or he

may give such leave subject to conditions

of payment of amounts claimed to the

court, or giving security. Under such a

procedure the practice of putting in sham

defenses and answers cannot prevail to any

extent, as they do in New York, where the

crowded calendars are an invitation to an

-unscrupulous defendant to retard the plain

tiff in the collection of his claim for three

years, and thereby force him to an unjust

compromise. Sham defenses cannot be

stricken out on motion in New York be

cause of the rule which the courts have
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established, that they will not inquire into

the merits of a defense upon affidavits.

The Civil Judicial Statistics of England for

1903, just published, show the number of

judgments entered in the High Court under

Order xiv as follows:

Judgments: —

Entered summarily 5662

Entered after trial by jury . . . 503

Entered without trial by jury . 698

Total 6863

A somewhat similar procedure is in force

in the Common Pleas Courts in Philadelphia.

In the discharge of its business the High

Court in England has the assistance of

seventeen masters, who do all the prelim

inary work above described, and try other

matters especially referred to them. The

New York Supreme Court has the assist

ance each year in the discharge of its busi

ness of 588 referees, that being the average

number appointed each year, over a period

of seven years, to dispose of the average

number of 2272 references a year, of all

sorts. It is estimated that these references

cost the litigants between seven hundred

and eight hundred thousand dollars a year;

months of sittings being consumed in many

cases. The system has become scandal

ously and notoriously unfit as a whole, and

has met with the severest censure by the

higher court. The reports are filled with

its scandals, and it has become intolerable

to the business community, and to those

who most desire the welfare of the court.

The Chamber of Commerce of the state of

New York in asking for the appointment

of a State Commission to inquire into the

Law's Delays presented resolutions at its

annual meeting, to the legislature, which

contained the following:

Whereas grave abuses have been found

to exist in the system of compulsory refer

ences as administered by the courts in the

city of New York, as being both costly and

dilatory and otherwise detrimental to the

administration of justice, and as denying

equal protection of the law to certain classes

of litigants, particularly those suing upon

commercial accounts, etc."

The Judicial Statistics of England for

1903 shows that the number of sittings of

official referees in London for that year was

376, and outside of London, 30. The total

amount of fees received was^j 1001, 125-, 6d,

or approximately $5000.

The English system of appeals, which

differs so radically from our own, seems

better adapted to the. conditions existing in

England than in New York. The first

reason is, the greater authority of the judg

ments of courts of first instance in England,

which is in marked distinction to our own.

While but about ю per cent of the cases

tried in England are appealed, it is esti

mated that about 30 per cent are appealed

from in New York County, and while the

proportion of reversals and modifications in

England on appeals to the Intermediate

Court is about 29 per cent of the whole

number, it is in the First Department in

the city of New York 41 per cent. That

the volume of appeal business is much

greater in New York is shown by the fact

that in 1903 there were but 1272 appeals

all told in England which were divided up

as follows: To the Judiciary Committee of

the Privy Council, 113; to the House of

Lords, 80; to the Court of Appeal, 681; to

the High Court of Justice from inferior

courts, 398. While the Appellate Division

of the First Department (one of the four

departments of the state), in the year 1902

heard 1050 appeals, in which it wrote 850

opinions.

The Law's Delay Commission of the state

of New York in its report to the legisla

ture assigned the following "Causes of De

lay, in the administration of Justice:"

First, the increase of litigation resulting

from increase of population and business

activity; second, the inadequacy of the ju

dicial force and the constitutional restric
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tions upon its increase by the legislature;

third, the arrangement of the judicial force,

which has resulted in strengthening the

appellate branch of the court at the expense

of the trial branches; fourth, defective meth

ods of procedure; fifth, the practice which

has grown up as the result of the congested

condition of the calendars of interposing

sham defenses to secure a delay which is

often equivalent to victory; sixth, an in

competent and costly referee system ; seventh,

defective calendar practice and the failure

to classify cases for the purpose of trial;

eighth, multiplicity of appeals; ninth, the

failure to keep and publish annually judicial

statistics by means of which the people

could be definitely informed as to the con

dition of their courts; tenth, the aggressions

of politicians upon the courts and the bale

ful practice of political contributions by

judicial candidates which tend to deteriorate

the quality of the Bench.

The remedies which this Commission pro

posed for the relief of the New York Judicial

System both by legislation and constitu

tional amendment related, first, to the in

crease of the judicial force; second, to a

direct appeal from the trial courts, on

questions of law purely, to the Court of Ap

peals, the court of last resort of this state;

third, the adoption of the practice prevail

ing in the English High Court of Justice

known as the "Summons for Direction;"

fourth, the adoption of the practice prevail

ing in the English Court known as "Order

xiv;" fifth, more scientific classification of

cases for purposes of trial; seventh, the cre

ation of a body of Supreme Court Commis

sioners in counties having a population of

upwards of 500,000 to be appointed by the

Appellate Divisions of the District in which

such county is situated, such Commissioners

to be salaried officials and to have all the

functions of English masters in hearing ap

plication for direction and motions on sham

defenses, also to constitute a permanent

body of standing referees from whom the

judges should appoint referees in particular

cases, and Commissioners in condemnation

proceedings; such Commissioners also to

perform the important function of presiding

at jury trials; eighth, the diversion of cases

involving small amounts from the Supreme

Court in New York and Kings County into

the City Court, a local court of limited ju

risdiction, as well as into the County Court

of Kings County and the Municipal Courts,

by providing that no costs shall be recov

ered in actions brought in the Supreme

Court of which the inferior courts have juris

diction, if the judgment recovered is below

a certain amount; ninth, the keeping and

publication of the judicial statistics of the

state of New York; tenth, the prohibition

under severe penalties of the payment of

any sum of money by a person who is a

candidate for a judicial office, either in ad

vance of his nomination, or thereafter.

In summing the whole matter up, it may be

said in a general way that the most notice

able defect in the judicial system in force in

the city of New York is that it is antiquated,

and not suited to the requirements of the

modern business and industrial life of a

great city whose courts are called upon to

determine not only controversies arising

within the limits of such city, but which

grow out of business operations carried on

in all parts of the country which focus in

New York as the great business clearing

house of the nation. The increase in the

volume of business throughout the country

tends at once, and inevitably, to multiply

the number of controversies and litigations

which find their way into the courts of the

city for adjustment, and if such business is

to be handled by the courts, the state must

not only provide adequate judicial force to .

handle the business with expedition, but

methods of procedure which work for effi

ciency and despatch ; and must at the same

time see to it that justice is administered

cheaply as well as expeditiously.

The serious ground of complaint against

the courts in New York City is that they

are no longer able to administer that justice
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which Magna Charta and the constitutions

of nearly all the states guarantee to all men,

justice without delay. A juridical system

which denies a party his first hearing for

three years, and then starts him in a series of

appeals and new trials, with almost even

chances of several in each appeal, whatever

may be said of it, is not, properly speaking, a

system of justice.

For the conditions which prevail in New

York the lawyers of the city and state are

responsible and no one else. Timidity and

indifference, and the habit of never speaking

for any cause except under the stimulus of

fee are, alas! the common vices of our noble

profession. There is no other calling that

does not protect its own interests with jeal

ous care : labor men starve for their unions ;

scientists brave every peril and die often

times unostentatiously in an effort to lift

their science to some higher plane, and add

some troph y of discovery to its hoard of

knowledge; medicine, engineering, and the

church have their unnumbered martyrs.

The law alone is left by its votaries in this

commercial age to work out its own salva

tion. This is the cause of causes. It is

useless to talk of legal reforms until the

profession is thoroughly aroused to a sense

of its responsibilities in the matter. Our

over-worked judges cannot do it: the Press

cannot do it; its writers are brave and en

lightened, but the counting-room has its

policy of commercialism and hesitates to

offend the courts by suggesting innovations

which may not be acceptable to the judges

who try the libel cases and dispense the

valuable newspaper patronage : the business

men cannot because they have not sufficient

legal knowledge and have to depend upon

the lawyers: the politicians would like to,

but in their own way.

The "Law's Delay Bills" pending to-day

in the state legislature are by far the most

important and far-reaching measures that

have been before that body for many years,

and still they are the least regarded, and

their passage is imperiled by the apathy of

the members of that great profession to

whom the cause of justice has been en

trusted.

It* was Alexander Hamilton who said,

"Justice is the end of government. It is

the end of civil society. It ever has been,

and ever will be pursued, until it be ob

tained, or until liberty be lost in the pursuit."

J. NOBLE HAYES.

NEW.YORK, N. Y., April, 1905.
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CELERITY IN COMMERCIAL CASES IN FRANCE

BY B. H. CONNER

Ofthe New York City Bar

THE chief commercial court of France

is the Tribunal de Commerce. Its or

ganization is controlled by the Conseil d'Etat

(Council of State), the highest administra

tive court of France, having a jurisdiction

similar to that of a fiscal court or Court of

Claims in the United States. This court

regulates by its decree (Rdglement d'Ad

ministration publique), not only the num

ber of Tribunaux de Commerce which shall

be established in the country, and the num

ber of judges and deputies of which each

shall be constituted, but also selects the

towns in which such courts shall be located.

In designating the latter the Conseil d'Etat is

guided by the relative commercial impor

tance of the respective towns ; so that the

promptness and facility with which com

mercial cases are disposed of in the business

centers of France may be said to depend

directly upon the despatch with which the

Tribunaux de Commerce deal with the cases

coming within their jurisdiction.

That jurisdiction is very broad. It em

braces the functions of a court of admiralty

and a court of bankruptcy. It has juris

diction of disputes growing out of ordinary

commercial transactions; and, in addition,

it has appellate jurisdiction of causes in

which the amount in litigation does not ex

ceed 200 francs, tried at first instance be

fore the Conseil de Prud'hommes (Council

of prudent men). The latter is a local board

appointed by authority of the government

upon the recommendation of municipal

councils or boards of trade. Every such

Conseil consists of not less than five mem

bers, selected for their knowledge of a par

ticular trade. These boards have jurisdic

tion of disputes between employers and em

ployes in the trade for which they were

chosen, the employers being represented by

the Prud'hommes patrons and the employed

! by the Prud'hommes ouvriers. They act as

j conciliatory committees in labor disputes

and seek to bring to the knowledge of the

authorities flagrant violations of the labor

and factory regulations.

The Tribunaux de Commerce are each com

posed of not less than two nor more than

fourteen judges, in addition to a president.1

They are under the supervision of the Min

ister of Justice. Perhaps the most striking

feature of the Tribunaux de Commerce is that

they are composed, not of lawyers, but of

laymen, chosen from the commercial men

of the community. The members are named

at a meeting of electors, " chosen from mer

chants esteemed for their honesty, sense of

order and economy," who elect the judges

from the ranks of experienced financiers,

directors of manufacturing and trading

companies, masters of ships, etc. The num

ber of electors must be not less than 50 nor

more than 1000. No salary is received by

these judges.*

The commercial transactions coming

within their jurisdiction are termed "Actes

de Commerce." Mr. H. C. Coxe, in his

work entitled "Manual of French Law and

Commercial Information" (p. 232) has given

the following excellent translation of the

two important sections of the Code de Com

merce denning this term.8

"Every purchase of produce or merchan

dise, raw or manufactured, for resale or

even simply to hire out; every manufactur

ing enterprise on commission for transport

by land or water; all enterprises for supply

ing goods' agencies, business offices, estab

lishments for sales by auction and establish

ments for public amusement ; all operations

1 Code de Commerce, Arts. 615-618.

1 As to their election, see Code de Commerce,

Arts. 618, 619.

* Code de Commerce, Arts. 632, 633.
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of exchange, banking or commission; all

operations of public banks; all obligations

between business men and tradesmen and

bankers; all operations between persons in

relation to bills of exchange.

"And so are considered also Actes de Com

merce all operations in connection with the

construction, purchase, sale, and resale of

vessels for foreign and inland navigation,

maritime transport of all kinds, all purchase

and sale of rigging apparatus and stores, the

chartering of vessels and bottomry and re-

spondcntia bonds; all insurance and con

tracts concerning maritime commerce; all

agreements and arrangements for paying for

the crew; all contracts for service of seamen

for the merchant service."

The question of what is a commercial

transaction within the meaning of the Com

mercial Code gives rise to considerable diffi

culty. Many cases which might appear to

come within this class are held not to do so

and many are expressly excepted. For ex

ample, an action brought against a trader

for goods purchased for his private use is

excepted; and a suit on a promissory note,

signed by a person not a trader and not

given for purposes of exchange, banking or

commission, may be referred to the Tri

bunal Civil at the option of the defendant.1

Judgment of the Tribunal de Commerce is

final:

1. When the parties have expressly stip

ulated that it shall be final.

2. When the principal claim or any coun

ter-claim does not exceed the sum of 1500

francs. A proper case, however, even though

the amount in controversy, as above, does

not exceed the sum of 1500 francs, may be

reviewed by the Court of Cassation, which

has no power to reverse or revise the judg

ment, but can only direct that it be heard

Ъу another tribunal of commerce.

PROCEDURE

The rapidity with which cases are dis

posed of in the Tribunaux de Commerce is

1 Code de Commerce, Arts. 636-638.

due primarily to the simplicity of their

procedure. The advantages of the system,

in economy of time, may be summarized as

follows :

1. The pleadings are exceedingly simple.

The cause is brought before the court by

means of an Assignation, a sort of combi

nation of Summons or Writ and Declara

tion or Complaint. This Assignation is

prepared and served at the request of the

plaintiff, by a Huissier (a court official or

constable). It contains a statement of the

amount and nature of the plaintiff's claim.

In the absence of an affirmative defense a

general denial is presumed and the com

plaint may be said to be traversed of record.

If the defendant alleges a counter-claim, a

process, similar to the Assignation must

be served. This may be said to serve as a

bill of particulars of the counter-claim. At

least one day must elapse between the re

turn-day of the Assignation and the trial

of the action. The Tribunal has power, in

important cases, to order the trial to pro

ceed from day to day until concluded.

There are no vacations in the Tribunal of

Commerce. In the Department of the

Seine the Tribunal is divided into twelve

sections, one of which sits every day and

each of which sits every fortnight. Ad

journments are consequently usually made

for a period of two weeks, and Remise à

Quinzaine is a familiar disposition to the

Paris lawyer.

2. There are no juries, and the delays

of taking testimony and lengthy argu

ments, as well as the strategies of calendar

practice, as understood by the English and

American lawyer, are little known to their

French confrères.

3. The judges, being laymen, have little

regard for technical claims or defenses.

The Tribunaux, being open to all persons

who wish to appear before them, are largely

frequented by men whose professional skill

is not of the highest order. There is a

semi-professional or quasi-official class who

specialize in the practice of the Tribunal,
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called "Agrees," but, except for their ex

perience and prestige, they have no claim

on the litigant such as have the members

of the bars pleading before the other courts

of France. Under the system of the Tri

bunal, the inexperience of a large portion

of those practising before it may be said to

hasten >rather than to retard a decision in

their respective cases.

4. The French law of evidence differs

widely from the English system. The

French code knows nothing of the rules of

materiality, relevancy, and competency, so

dear to the heart of the English or American

trial-lawyer. Any evidence offered is re

ceived and considered according to the

weight to which it is entitled in the opinion

of the judge. As a result the delays inci

dent to the introduction of evidence under

the English system, the laying of proper

foundations, the hearing and weighing of

objections, cross-examination, etc., are ob

viated. And whatever may be said of the

effect on the system as a science or the re

sults from the standpoint of logic and jus

tice, it cannot be denied that the French

rules of evidence, which, to the American

lawyer, appear conspicuous chiefly by reason

of their absence, greatly expedite the work

of the courts in disposing of the causes on

their dockets. Moreover, excepting in crim

inal cases, cases in which the amount in con

troversy does not exceed 150 francs and

where directed by the court in special cases,

there is in the French courts no oral evi

dence. Letters and other documentary evi

dence are received and considered without

being sworn and ordinarily without any

form of legalization. Here again the only

test of materiality is the view of their worth

existing in the mind of the judge.

5. The doctrine of Stare decisis is un

known to French law. To render judg

ment by way of general and settled decis

ions is expressly forbidden by law.1

While decisions may be and frequently

are cited for their logic and persuasive force,

1 Code Civile, Art. 5.

yet needless to say much of the time which

would otherwise be consumed in the pe

rusal of briefs and the consideration of pre

cedents is saved to the courts by this pro

vision. A trial in a French court usually

consists, therefore, merely in a reading of

the correspondence and other documents

submitted by the parties and the hearing of

the arguments of counsel, directed chiefly to

the elucidation of the facts in evidence. In

difficult cases, and cases involving accounts,

an expert may be asked for his advice (avis)

or one or three Arbitres nominated by the

court, either upon its own initiative or at the

request of the parties. The office of an

Arbitre is analogous to that of a referee "to

hear and determine the issues" under the

American system. The Arbitre, however,

is an official of the court, from a list of

which selections are made by the judges

upon occasion. The Arbitre first attempts

to effect a compromise between the parties,

failing in which he examines the evidence

and files a report with the Greffier or clerk

of the court. His report is not binding on

the judge. An argument is usually had by

the parties or their representatives before a

Juge en Dclibere upon the question of con

firming the report, after which judgment is

rendered. A party considering himself ag

grieved may appeal to the Tribunal Civil,

provided the amount in question exceeds

the sum of 1500 francs. In case of judg

ment by default a notice may be served

stating that the losing party makes Oppo

sition to the judgment. The effect of

such Opposition is to bring the case again

before the same judge for trial. Before ex

ecution the judgment must be registered

and notified or "signified" to the debtor by

the Huissier; registration fees must be paid,

varying according to the amount and nature

of the judgment. By a proper application

in the Assignation the plaintiff may ob

tain an Execution provisoire, which means

that there shall be no stay of execu

tion by reason of appeal.1 In such case the

1 Codede Procedure Civile, Art 439.
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money or property in question must be

held by the Huissier after execution until

final judgment.

In bankruptcy a Déclaration de Faillite

(Declaration of Insolvency) may be issued

at any time at the request of one or more

creditors or upon the court's own motion.

In this Declaration a member of the Tri

bunal is named as Juge-Commissaire to

supervise and facilitate the proceeding. An

appeal will lie in a proper case from an order

of the Juge-Commissaire to the Tribunal de

Commerce. The insolvent must file a bal

ance-sheet or schedule showing his assets

and liabilities. The law and practice in

bankruptcy matters are quite similar to

those under the American system. All

debts, whether due or not, are discharged

by the bankruptcy.

The Tribunal de Commerce is not exempt

from the blame that attaches to the courts

of all lands. But it may fairly be said that

the dissatisfaction with its workings, in the

minds of the members of the Bar, has its

foundation chiefly in the fact that its mem

bers, not being educated in the science of

law, do not always grasp the questions pre

sented to them in their legal aspect, and

their decisions bear the stamp of the com

mercial training of the judges; savoring,

perhaps too frequently, of compromise and

giving rise to great uncertainty. In point

of celerity, promptness and vigor they are

exceptionally satisfactory and worthy of

the emulation of the courts of a rival sys

tem.

PARIS, FRANCE, April, 1905.

THE SITUATION IN ITALY

BY HENRY BURNHAM BOONE

Of the Virginia Bar

THE situation here in legal matters

offers perhaps little that can be com

pared easily with our own. The construc

tion of the judiciary is totally different and

the practice of civil law is so widely at

variance with the practice of common law

that it is not plain to see how one can bor

row anything of definite use from the other.

The rapidity with which cases are tried

in Italy depends in a measure of course upon

the wishes of the lawyers who conduct the

cases. Under the practice act of 1901, dis

tinction is made between suits commercial

and suits not commercial. In commercial

suits the defendant may be cited to appear

in six days. If he does not appear he must

be cited again. If at the second citation

he does not appear, the case is heard with

out him and judgment given. After judg

ment he has only one month to appeal. If

the defendant appears there are allowed five

continuances and no more. After those

have been granted the case must be tried

or the judge cancels it. The length of time

allowed for a continuance depends upon the

judge, but, if one of the parties represents

that the affair is urgent or merely the set

tlement of a debt, he is bound to make it

short. In all such cases judgment can al

ways be had in six months, but it is usually

had in two. The proportion between the

cases and the number of courts open to

hear them is such that if the parties are

ready they may be heard at the first pres

entation of the issue. There is never the

long list of cases awaiting trial that we

have. In the practice of law in Italy the

process is much more summary, but this has

been true only since 1901 when the practice

act referred to went into effect. Before

that a continuance could be had for cause

shown and the trial of cases was postponed

often fifteen or twenty times. The rapidity

with which suits are conducted in Italy is
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due perhaps in a great degree to the con

struction of the civil courts under the

Legge Civile. There are no juries. In

stead the court is composed of a president

and twp associate judges. In courts where

the issue is the settlement of long and in

tricate accounts there are commissioners

whose office and duties are of a permanent

nature.

The office of judge is not a chance honor

depending upon his popularity among voters,

or his pull with the party in power, or his

acquaintance with the governor of a state.

The judiciary of Italy is open to all on the

basis of qualification' and fitness. A man

becomes a judge through a systematic course

of training. Examinations are held every

year for the positions at the foot of the lad

der, and the young man, once entered upon

this line of work, finds that his promotion

is steady and dependent upon his qualifica

tions. It is a separate department of the

civil service. The young judge begins his

career as a petty justice in the lowest civil

court with a jurisdiction of suits up to

twenty dollars, or as associate justice in a

criminal court with jurisdiction over minor

offenses. The next step is to the Pretura

with a jurisdiction up to three hundred

dollars and also appellate power over the

cases sent up from the lower court. After

a certain period of years he then becomes

one of the judges of the Tribunale or high

est civil court of first resort. From this he

may be appointed to the Court of Appeals

or the Court of Cassatione, the highest court

in Italy. In the Italian system a judge has

always been on the bench from his youth,

and as he probably entered the service from

the university he has probably never prac

tised as an advocate.

The number of courts sitting in an Italian

city is dependent upon the amount of busi

ness usually conducted, and with an in

crease of business the Minister of Internal

Affairs must create new courts. A represen

tative to the chamber told me to-day that

any civil suit could be begun to-morrow and

unless something extraordinary happened

he could have judgment, appeal, and new

judgment in six months or less. I believe

that the absence of juries and the greater

experience of the judges is after all the

reason why an Italian court gets through

so much more business than our own.

ROME, ITALY, April, 1905.
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BY the recent public discussion in Chicago

of the causes of and remedies for the extreme

congestion of business in its trial courts, com

ing at a time when the Bar of Colorado had

been devoting much time to the problem of

remedying the arrears of business in their

Appellate Courts, and when Rhode Island was

revising its entire judicial system, and Balti

more was experimenting with new methods

designed to avoid the difficulties experienced

by Chicago, and Boston was again compelled

to face the problem of increased court facili

ties, public attention has been brought more

widely and forcibly than for many years to

the ever old and ever new problem of the

"Law's delay." In view of all this public

interest and the necessity which it imposes

upon lawyers everywhere to form an intelli

gent opinion upon the subject — since the

remedy, if remedy there be, must ultimately

be found by the lawyers themselves — it has

seemed that it might be not without interest

to our readers to have a comprehensive dis

cussion of the subject from different points

of view, and to this purpose we have devoted

the whole of our present issue. Recently a

commission in New York studied the local

problem with special reference to improved

conditions elsewhere. The publication of the

results of their researches called to our atten

tion the surprising fact that England, the his

toric home of legal delay, had been quietly

mending its procedure during recent years

until it had attained a celerity with which,

in this country, there seemed little to compare.

We, therefore, requested a description of the

English methods from R. Newton Crane, Esq.,

and submitted proofs of his article to eminent

judges and lawyers throughout the country,

requesting an expression of their opinions

upon the applicability of English methods

to local conditions and also their suggestions

upon the general subject. As might be ex

pected, in many instances our efforts to obtain

such contributions were unavailing. Press

ure of other business and, perhaps, fear of

the consequences of hasty expression of opinion

deterred many. We have been favored, how

ever, with contributions from different parts

of our country by men whose standing in the

profession gives weight to their word upon

any discussion of its problems, and on behalf

of our readers we wish to take this opportunity

of thanking them for their kindness in taking

time from their practice, often at great per

sonal inconvenience, to assist in forming an

opinion upon this very important subject.

Although it seems unnecessary to give any

extended account of the experience and ability

of these men, some of the names of our con

tributors may be unfamiliar to some of our

readers, and for their benefit we will pursue

the custom adopted in previous numbers of

a brief editorial note. Mr. Fiero, Mr. Russell,

and Mr. Hayes are among the leading trial

lawyers of New York. Mr. Fiero is dean

of the Albany Law School and chairman of

the committee on law reform of the New

York State Bar Association. He took an

active part in the investigation of this sub

ject by a New York Commission ten years

ago. Mr. Hayes was counsel for the Commis

sion of 1903, whose report is above referred to.

Mr. Miller, Mr. Rogers, Mr. Westenhaver, and

Mr. Gibbes are eminent trial lawyersof Chicago,

Denver, Cleveland, and Columbia respectively.

Mr. Rogers was selected to deliver the address

for the Bar at the installation of the new

Supreme Court Judges of Colorado, from which

the contribution we publish is an extract.

Mr. Elder is one of the leading jury lawyers

of Boston, and his time is constantly spent

in the trial of cases. He was one of a com

mittee of the Bar selected by the late Chief

Justice of the Superior Court to advise with

the judges regarding methods of expediting
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their business. Mr. Storey is generally re

garded as the leader of the Boston Bar, and

though he now devotes comparatively little

of his time to trial work his early reputation

was made as a jury lawyer. Our other con

tributors represent the point of view of the

Bench. Judge Dillon, though best known as

an authority upon municipal corporations, was

for many years United States Circuit Judge

for Iowa. Mr. Stockbridge is Judge of the

Supreme Bench of Baltimore. Mr. Lunt was

formerly a nisi prius judge of Colorado, and

Mr. Stein, until the last state election, held a

similar position in

Chicago, where he was

generally regarded as

the ablest of his asso

ciates. Mr. Swayze is

a member of the Su

preme Court of New

Jersey. Judge Gross-

cup is United States

Circuit Judge for the

district of Illinois.

Mr. R. Newton

Crane whose contr

bution is the feature of

this issue was for many

years in practice in

St. Louis, and is a

member of the New

York Bar, but for

the past eleven years

he has been in prac

tice as a barrister in

London, has had an

extensive practice in

all the courts, and has

advised and appeared

for the American Em

bassy and United

States Government in all legal business and

litigation.

One fact that has been forcibly impressed

upon us in our preparation of this issue, is

the almost entire absence in this country of

accurate knowledge as to the efficiency of

various tribunals. New York, as a result

of the work of the Commission of 1903, now

has some statistics to work from, and Chicago

has recently attempted, in the face of some

judicial opposition, to provide such informa-

R. NEWTON CRANE

tion for the future. In these days of multi

plied statistics it would seem that the results

of the work of the courts might be calculated

upon some scientific basis from which reason

ably accurate deductions might be made.

Our English brethren have maintained such

a system so long that valuable averages and

comparisons are now available.

A summary of the different comments upon

Mr. Crane's article may be of interest to dis

tinguish the points upon which there seems

to me some uniformity of opinion from those

upon which there is more doubt. There seems

to be general com

mendation of any

change which will re

duce the number of

new trials granted in

a single case. This

is especially com

mended by Messrs.

Fiero, Gibbes, and

Westenhaver. There

is also a general desire

for improvement of the

lowest courts of record

and the limitation of

appeals therefrom.

This is mentioned by

Messrs. Gibbes, Wes

tenhaver, and Elder.

The need of better

judges as well as law

yers for the trial of

cases, and the increase

in their compensation

is favored by Messrs.

Stein, Miller, Swayze,

and Lunt, and closely

connected with this

the English custom

of a special class of trial lawyers is particu

larly approved by Messrs. Fiero and Miller.

The summary judgment in cases in which

there is no defense appeals to Messrs. Gibbes,

Hayes, and Westenhaver, and Mr. Elder calls-

to mind the similar but little used privilege

in Massachusetts. The increased interference

of judges in the trial of facts is approved, by

Messrs. Elder, Storey, and Lunt, though the

latter doubts the possibility of adopting- it in

this country. Mr. Elder and Mr. Hayes ap
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prove of the increase in number and quality

of special masters to relieve judges. The

limitation of continuances is approved by

Mr. Gibbes, and opposed by Mr. Fiero. The

elimination of bills of exceptions is approved

bv Judge Swayze and Mr. Elder, and objected

to by Mr. Gibbes. The abolition of briefs is

approved by Judge Swayze, but opposed by

Mr. Fiero. An increase in costs is regarded

as essential by Mr. Elder, but though its

efficacy is admitted, it is not favored by Messrs.

Fiero and Westenhaver. The summons for

directions is regarded as an improvement by

Messrs. Fiero, Hayes, Gibbes. and Elder, but

under the Ohio practice seems unnecessary

to Mr. Westenhaver. There are differences in

American practice which English judges do

not have to contend with, such as the consti

tutional right of trial by jury mentioned by

Judge Dillon, and the general increase in con

stitutional questions referred to by Mr. Rogers.

The excessive detail and the great opportunity

for appeals on technicalities in practice under

the New York Code are emphasized by all of

the New York contributors. Segregation of

different classes of common law actions in

separate courts is commended by Messrs.

Stockbridge and Elder.

On the whole it would seem that many of

the details of the English procedure can be

wisely adopted in different localities without

serious change in present systems. The most

important of these would seem to be the sum

mons for directions. Though the importance

of this would be diminished if the trial of cases

could be effectively limited to experts, in this

country that development seems a product of

the remote future. However certain it may

be that the important trials in future must

be conducted by trained specialists, it seems

unlikely that we shall for many years estab

lish, a professional sentiment so strong that a

strict division of barristers and solicitors can

be maintained. As long as inexperienced and

ill-trained lawyers must take up the time of

the courts it seems of importance that they

should be forced to hammer their cases into

proper shape for trial under the direction of

competent subordinates of the judges, and it

is submitted that the tendency to settle cases

would be greatly increased if parties were

forced to promptly prepare them, and issues

were distinctly marked out at an early stage

of their development. Our modern pleadings

avoid the injustice of the older technicalities,

but we should recognize their weaknesses and

strive to remedy thein.

One other suggestion which calls for com

paratively little change under our established

methods in proportion to the results obtain

able, is the assignment of special classes of

cases to special judges. Commercial cases

where time is of the essence need opportuni

ties for speedy hearing which may well be

refused to that class of cases which lawyers

and their clients to-day regard with most dis

favor, and the multiplication of which on our

jury lists is the greatest cause of congestion.

Opinions may well differ as to the effect upon

these cases of speedy or delayed hearing. Mr.

Miller thinks that prompt hearings would dis

courage much of this litigation which is gen

erally deemed dishonest, but a former counsel

for the Boston & Maine Railroad once said

that if prompt hearing were given to their

cases of this nature they would occupy the

trial courts of Massachusetts to the exclusion

of everything else for a year. He believed

that delay afforded greater opportunities for

settlement. At least there would be general

agreement that promptness is less important

for these cases than for commercial cases, and

the results of the establishment of the separate

Commercial Court in Baltimore will be awaited

with interest. It is submitted that it is along

these lines of specialization that improvement

in the rapidity with which cases can be handled

must be looked for. Much is said in these

commentaries of the desirability of speciali

zation of counsel for these purposes, but only

Judge Stockbridge has called attention to the

equal importance of specialization on the part

of trial judges.

And finally we must admit that the crux

of the difficulty is exposed by Mr. Hayes when

he puts the blame on ourselves. Among all

professions the law alone deliberately divides

its forces, so that one half, of varying compo

nents, is ever striving to perpetuate its his

toric defects and take advantage of every

device to prolong the process of justice. This

to be sure is the will of the immediate client,

but are we as a body, blameless in culti

vating this code of ethics?
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative

importance of the article,for essays of the mostpermanent value are usually so condensed in style that further abbre

viation is impracticable.

AGENCY (Estoppel)

THADDEUS D. KENNESON in the April Co

lumbia Law Review (V. v, p. 261) contends

that the New York doctrine of the liability

of a principal for the issue of fraudulent re

ceipts by his agent is "A Misapplication of

the Doctrine of Estoppel."

"The doctrine of these cases may be stated

thus: Where the right of an agent to exercise

his authority depends upon the existence of

extrinsic facts, and the exercise of the author

ity is itself an express or implied representa

tion by the agent that such extrinsic facts

exist, and the agent exercises his authority

where such extrinsic facts do not exist, the

principal is estopped to deny the truth of the

agent's representation that such facts do ex

ist, and is, therefore, bound by such repre

sentation, to any person who has parted with

value in reliance upon the agent's representa

tion and has acted in good faith. Where,

however, it appears that the agent has acted

for his principal in a transaction with himself

individually, good faith, according to the

Court of Appeals of New York, calls for no

inquiry to ascertain whether the agent has in

fact been impelled by his individual interests

to abuse the authority conferred upon him by

his principal. "...

"Surely if the plaintiff can deny the truth

of the agent's representation and make its

very want of truth the basis of recovery, the

principal cannot be refused the right to assert

its falsity. The principal in such a case is

bound, if at all, not because of the assumed

truth of the representation, but just because

it is false, and the plaintiff has, assuming it to

be true, acted on such assumption to his detri

ment. The action is one of deceit, and the

falsity of the agent's representation is an es

sential element in such an action."

The author commends the distinction

drawn in other states which imposes a duty

of inquiry on those dealing with an agent who

issues such receipts to himself.

BIOGBAPHY (Brougham)

Ax able critique of Lord Brougham by J. A.

Lovat-Fraser appears in the Juridical Re

view for March (V. xvii, p. 17).

BIOGRAPHY (Kinross)

Two brief estimates of Lord Kinross, late

Lord Justice General of Scotland, by Rt. Hon.

Lord Davey and Thomas Shaw are published

in the March Juridical Review (V. xvii, p. i).

CONSTITUTIONAL LAW (Insular Tariffs)

"The Final Phase of the Insular Tariff Con

troversy," as presented in a recent case before

the Supreme Court is discussed by Solicitor-

General Henry M. Hoyt in the April Yale

Law Journal (V. xiv, p. 333). As might be

expected he upholds the broad imperialistic

view which he calls the "public side" of the

argument. In the cases in question the valid

ity of the military tariff of the Philippines is

involved and sustained by the author under

the war power on the ground of paramount

war necessities.

CONSTITUTIONAL LAW (Interstate Commerce)

"The Concurrent Power of the States to

Regulate Inter-State and Foreign Commerce"

is discussed by David Walter Brown in the

April Columbia Law Review (V. v, p. 298). He

submits as the test for determining when the

power is exclusive and when it admits of

state regulation the following:

"Congress has exclusive power to directly

regulate inter-state and foreign commerce, but

the several states have power concurrently

with Congress to indirectly affect that com

merce by regulation of its incidents. This

power of the state is, however, subject to the

limitation that the law of the state must not

conflict with a law of Congress on the same

subject, must not impose a tax upon an in

cident of commerce in its capacity as such nor
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by discriminating nor exceeding the reason

able requirements of the case." . . .

"It is now well settled that, subject to the

limitations above noticed, the state may ex

ercise general control over the incidents of

interstate and foreign commerce in the in

terest of public health and order. And the

distinction between the plenary power of the

state to control the incidents of that com

merce and its lack of power to directly regu

late the commerce is clearly indicated and

sharply defined in the well settled contrasting

principles that from the absence of Congres

sional legislation a presumption arises against

the power of the state to legislate for the

direct regulation of commerce, but in favor of

its power to legislate for the indirect regula

tion thereof by regulation of its incidents."

From a summary of decided cases he shows

that "at the passage of the Sherman Anti-

Trust Act in 1890 the difference between the

direct and the indirect regulation of inter

state and foreign commerce by the states had

been well worked out by the Supreme Court,

and it had been settled by decision upon de

cision, from Marshall's time down, that the

indirect effect upon that commerce proceeding

from the regulation of its incidents by the

states was not obnoxious to the Constitution,

provided the regulation was reasonable and

not discriminative, however great that effect

might be. It was not the degree of the effect,

but the nature of the regulation which de

termined whether the state law was valid or

invalid. After the passage of the Sherman

Act the Supreme Court at once perceived the

relation of this principle to the analogous

question, whether only direct or also indirect

and incidental restraint of that commerce was

obnoxious to the act; and it was decided

upon reference to the cases which had sus

tained the power of the states to indirectly

regulate commerce, and was settled as decis

ively as the Supreme Court can settle any

thing, that only such contracts and combina

tions as directly, and not such as indirectly,

restrained commerce were obnoxious to the

act. In these cases the Supreme Court no

where indicates that it gives any peculiar, or

technical, or constructive meaning to the

terms ' direct restraint ' and 'indirect restraint."

On the contrary, it is evident that these

terms are used in their ordinary sense. That

is direct or indirect restraint in law which is

the one or the other in fact, according to the

practical understanding and experience of

men. In this state of the law the Northern

Securities case reached the Supreme Court.

It presented a clear example of restraint

which was not direct in fact, a case wherein

there was absence of any restraint and the

presence only of a power to restrain, not ex

ercised or threatened to be exercised. And

the court, departing from the .principles of

eighty years, held the mere power to restrain

to be actual direct restraint, — by some sin

gular process of reasoning, not logical, holding

that which was indirect restraint in fact to

be direct restraint in law. Whether a de

cision so at variance with the court's past

holdings will prove of permanent importance

in the development of the law or will be rather

distinguished and whittled down until it is

found to settle nothing, cannot yet be told.

But it was a grave departure from the long

line of prior decisions which uphold as well

local autonomy as national power and justify

the alarm with which it was received."

CONSTITUTIONAL LAW (Obligation of Contracts.

Corporations) «

THE treatise by Horace Stern on "The

Limitations of the Power of a State under a

Reserved Right to Amend or Repeal Charters

of Incorporation" is concluded in the March

American Law Register (V. liii, p. 145). This

chapter treats of "the corporation and third

persons" of whose relations he says:

"Two propositions have been advanced by

the courts with general uniformity:

" First. The mere fact that the state has

reserved the right to revoke or alter a charter

of incorporation granted by it gives to it no

direct power to alter or impair the contracts,

entered into between the corporation and

third persons.

" Second. A corporation which is subject to

the reserved power of the state cannot limit

the exercise of that power by entering into

contracts with third persons. If the state,

where no such contract exist, can enact changes

in the corporate charter, it can enforce such

changes notwithstanding the fact that it may
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thereby indirectly be impairing the obligation

of such contracts.

" The result of the combination of these two

propositions is simply that the state can exer

cise no greater and no less power over corpo

rations because of the existence of outstanding

corporate contracts. These contracts are

themselves beyond the power of the state to

impair, unless it be as an indirect and remote

consequence of the state's revocation or

amendment of the charter of the corporation

in accordance with the power which it had

reserved for that purpose."

The author then shows many decisions in

which these principles have been ignored and

concludes as follows:

"This completes our survey of the extent of

the power of states over corporations whose

charters are granted under a reserved power

of revocation or amendment. Whether these

reservation clauses would have come into ex

istence had the doctrine of the police power

and the other limitations upon the Dartmouth

College decision originated earlier in our con

stitutional history cannot, of course, be pred

icated. That, properly construed, they form

a helpful part of our constitutional and statute

laws, by rendering corporations subject to

state and therefore to popular control, is

undoubted. But it is just as clear that, im

properly extended in their scope, they have

been construed to give to the legislatures of

the states in many cases an amount of power

over corporations which is dangerously incon

sistent with American theories of the sanctity

of property and of contract rights — a power

which renders investments in the stock of

corporations unsafe because subject to legis

lative whims and tyranny, and calling, there

fore, it is submitted,, for a careful revision of

prevailing judicial tendencies in this impor

tant subject of state and federal jurisprudence."

Appended is a collection of the forms of the

reserved power clauses in the different state

constitutions.

CONSTITUTIONAL LAW (^Treaties, Amendments of)

AN important supplement to Mr. Hyde's

article on "international agreements" in our

April number is an article by B. M. Thompson

entitled, "Power of the Senate to Amend a

Treaty" in the April Michigan Law Review

(V. iii, p. 427). It treats of the recent action

of the Senate in the matter of the Arbitration

and San Domingo treaties. As to the former

he contends that in their original form they

authorized the President to submit to arbi

tration only questions which he had authority

to settle by diplomatic means. He calls atten

tion to the important fact which Mr. Hyde

elaborately discussed that the President has

authority to enter into international agree

ments which are not treaties. Assuming, how

ever, the propriety of the Senate's interpreta

tion of these treaties he contends that its

treatment of them was wholly unauthorized.

"The authority, power, or prerogative to

advise the President and to concur is given to

the Senate. The implied powers conferred

upon the President and upon the Senate are

limited to those which are necessary and

essential to enable each to exercise the power

specifically granted. The power to advise and

concur does not include the power to negotiate

a treaty since the Senate cannot take the first

step in that direction. It has no authority to

communicate with, or to receive any commu

nication from, any foreign government." Not

until after the treaty is concluded does it

come before the Senate for action. Amend

ment is then impossible, for that requires the

assent of the other party thereto. Any such

attempt on the part of the Senate "is futile

and an inexcusable attempt to exercise a

power expressly conferred by the United

States upon the President."

He cites the analogy of the power of con

firming appointments under which no one has

claimed that the Senate might originally nom

inate office holders, though in practice it has

practically usurped that power. In case of a

treaty there are objections to such usurpation

not arising in the case of appointments since

it involves the rights of other nations. He

contends that if the Senate has a right to

amend a treaty the President, under his veto

power, has the right to amend any bill. He

insists that there are serious dangers in the

usurpation of power by the Senate and, in

conclusion he says:

"It is natural that a body composed of able

and ambitious men, not responsible for its

official conduct, either to the people, or to

any other department of the government,
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should steadily and persistently endeavor to

increase its power and importance. The result

is that a power given the Senate to prevent the

President from overturning the government

and destroying the liberties of the people

threatens now to seriously hamper the Presi

dent in the exercise of his executive powers to

the detriment of the people's interests at

home and to the imminent peril of the rights

of American citizens abroad."

CONSTITUTIONAL LAW (Corporations, Federal

Control)

THE discussion aroused by Mr. Garfield's

proposal of "Federal Control of Corporations"

is continued by Thomas Thatcher in the April

Yale Law Journal (V. xiv p. 301). He insists

that the proposal to regulate incorporation

under the guise of regulating commerce is a

stretch of the real limitations of the Constitu

tion, and he calls attention to the important

fact that while the courts may be unable to

question the motives of Congress and for that

reason the legislation may be held constitu

tional, the duty of Congressmen themselves to

act within the Constitution must not be for

gotten. Assuming, however, the propriety of

legislation by Congress under the cloak of a

constitutional power for a purpose outside of

its jurisdiction for an end which is desirable,

he contends that the evils of over-capitaliza

tion and dishonesty in management are com

pletely remediable by state legislation and

afford no reason for federal control. He sub

mits that the only reason by which it can be

justified is the desire to curb the great corpo

rations because of evils relating to competi

tion, but he contends that this evil is not

limited to the corporate form and that no

practicable scheme of regulation has yet been

proposed.

CONTRACTS (Reasonable Time)

IN the Canada Law Journal for April (V.

xli, p. 305), Frank E. Hodgkins discusses

"The Basis of Reasonable Time," as con

cerned in the performance of contracts.

"Many elements will enter into the settling

of the exact limits of such a time. But they

are all worked out, not to demonstrate the

manufacturer's good faith per se, but to show

that he is in the position of having so per

formed his obligation, according to the con

tract, as to enable him to compel performance

of the latter by the purchaser. The proof is

idle except for that purpose. Hence it is

really reasonable time principally from the

standpoint of the obligee, but modified by

the situation of the obligor and always having

regard to the requirements of the contract.

For, while it may be reasonable under all the

circumstances of the one, it may not be so

viewed from the situation of the other. Both

sides must be considered, but it is obvious that

the ultimate test is that which, subject to the

expressed terms of the contract, satisfies the

requirements of the person to be obligated,

otherwise it must fail of proof." . . .

" It was at one time thought that the actual

or supposed circumstances present to the

minds of the contracting parties were those

which must alone be considered in determin

ing whether the time occupied was reasonable,

i.e., reasonable under those particular circum

stances. That meant the exclusion of those

actually arising, but not contemplated. This

led to strange results, enabling one party to

hold the other by reason of fictitious and not

actual occurrences, and reasonable time be

came therefore easily calculable. The modern

view is that the actual conditions of the mo

ment, and the real difficulties to be then

encountered, are the real factors for consider

ation." . . .

"Whether time is fixed or left to be deter

mined by the court, it is only one element in

the contract. It may or may not be essential.

If it is not vital, then the limit of reasonable

time, when fixed by the court, is as if it had

been mentioned in set terms in the contract.

When, however, from the nature of the sub

ject matter, or the surrounding circumstances,

or the commercial object of the undertaking,

the court determines that the time of per

formance must necessarily be of supreme im

portance, it either holds the parties explicitly

to the time as named in the contract, or in

defining unspecified time adopts the strict

standard which requires a high regard for the

prompt and business-like performance of the

obligation. This is what is meant by time

being of the essence of the agreement."
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CORPORATIONS (See Constitutional Law)

JURISPRUDENCE (Analysis of Law)

A. A. MITCHELL contributes to the Jurid

ical Review for March (V. xvii, p. 30) a crit

icism of Holland's division of law into "public "

and "private" which makes the state in the

former the possessor of a right correlative to

the duty of the individual, which right the

state itself enforces.

"We think that there is no department of

law which answers to Professor Holland's de

scription of public law as a law where the

same person, the state, is both party and

judge; and, further, that Professor Holland's

three branches of public law can be without

difficulty placed in the corpus juris on other

principles." In the modern developed state

the legal person who confronts the private in

dividual in so-called public law is in no case

a true legal sovereign, but in every case a

person as fully subject to law as the private

individual himself. Or, looked at from the

other end, judges and Courts of Law are not

identified with the state as it appears in suits

before them, but are, on the contrary, set by

the law as arbiters between the state and

private persons. Instead of a violation of a

right in the state, a crime is simply an act

which the legislator, in his wisdom, regards as

objectionable and thinks fit to prohibit, that

is, to make the perpetration of it the occasion

of the infliction of something positively or

negatively disagreeable to the perpetrator."

The author suggests as a demarkation of

the. whole field of law, the distinction of

absolute and relative duties, " absolute duties

being such as are not only, in common

with all legal duties, commanded and en

forced by the state, but enforced by the state

at the state's own instance, not at that of a

private person. The breach of an absolute

duty is a crime, and we think that the law of

absolute duties or crimes should be made the

first great branch of law. From it we pass

to the more complex and difficult, as well as

more extensive, branch of relative duties or

rights, a relative duty being a duty to which

corresponds a right, defined by Professor Hol

land as a power in one person to control the

actions of another person with the assistance

of the state."

LITERATURE OF THE LAW

THOSE who enjoy the shafts that the unlegal

have ever driven at our profession, will find

an interesting collection of such quotations

gathered by A. E. Wilkinson in an address

before the Texas Bar Association entitled

"Law and Literature" which appears in the

March American Law Review (V.xxxix, p. 204).

NEGLIGENCE (Assumption of Risks)

THE English cases on assumption of risks

are analyzed in the March Juridical Review

(V. xvii, p. 43) by N. G. L. Child under the

title "Volenti Non Fit Injuria."

"The application of the principle involved

in the maxim presents no difficulties in the

class of cases where a man needlessly exposes

himself to a risk, and places himself in a posi

tion where there is no duty on the part of an

other to protect him from the risk." Where

the defendant owed a duty of care "the

measure of this duty varies greatly. Though

the maxim says volenti, not scienti, yet mere

knowledge on the part of the plaintiff of the

danger causing the injury, if under such cir

cumstances as to lead necessarily to the con

clusion that the whole risk was voluntarily

incurred, would disentitle him from bringing

an action." This was formerly deemed a

question for the court, but the tendency now

is to leave it to the jury.

"In cases in which there is a qualified duty

to take care — cases, e.g., between master and

servant, and cases of the invitation class —

the question which most often arises is, not

whether the plaintiff voluntarily and rashly

exposed himself to injury, but whether he

agreed that if injury should befall him the

risk was to be his and not the other party's,

and unless the defendant can get an affirma

tive answer to such a question the plaintiff

will not be held disentitled to recover. There

are, however, cases where the duty on the

defendant is of a higher nature, where the

plaintiff has a right to expect the place where

he is to be free from danger. If the defend

ant is under a statutory duty to fence ma

chinery, and omits this duty, no question of

volenti non fit injuria arises.

"A person never is volens that he should be

injured by negligence," but where a person is
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put by the defendant in a situation where he

is only suffering inconvenience and to avoid

that he voluntarily runs into danger, he can

not recover, though if the situation had been

one of alternative dangers he may recover.

PRACTICE (District Attorney)

AN entertaining and instructive account of

the work "In the District Attorney's Office"

in New York, by Charles C. Nott, Jr., appears

in the Atlantic Monthly for April.

PRACTICE (Judicial Legislation)

THE impossibility of continuing indefinitely

our present system of case law with the modern

multiplication of authorities is the inspiration

of an article on "Judicial Legislation in New

York" in the April Yale Law Review (V. xiv,

p. 312) by Wilbur Larremore. After quoting

extensively from Mr. Whitney's article on

the subject, reviewed in our January number,

he submits that "We are not living under

a system of scientific exposition and develop

ment of abstract principles, but, to a large

degree, under one of judicial arbitration in

which the courts do what is just in the case

at bar and cite the nearest favorable previous

decisions as pretexts." He calls attention

to the recent startling decision of the New

York Court of Appeals in the "Transfer

Cases" where the court expressly disregarded

the intent of the Legislature in interpreting

a plain statute.

"While none of the attempted definitions

of judicial law-making power may be satis

factory, its general nature is well understood.

The courts constantly are required to make

new law, but in so doing they should proceed

by development and extension of settled prin

ciples. Radical departures from existing rules,

abrupt changes of law, arbitrary discrimina

tion between substantially analogous states

of facts, should be made only by a legislature ;

and constitutions forbid special legislation

even by the representatives of the people un

less some legitimate basis of class distinction

is made to appear. When — as has been

shown to have been done in New York — a

court lays down broad rules of public policy;

applies one principle to one class of litigants

and the opposite principle to another class,

though the circumstances are the same ; form

ulates affirmative rules of right and remedy

for special kinds of property or business;

changes the statute law radically because in

its judgment the legislature has been ill-

advised, or tardy in heeding the voice of re

form; then certainly it may be said that the

province of the legislature has been usurped.

The disposition of the respective departments

of an American government to self-aggran

dizement by encroachment upon the rightful

domain of other departments is well recog

nized, and, on the whole, the legislative depart

ment has been the chief aggressor. But in

the broad field of boundless opportunity

afforded by the litigation of New York, its

judiciary may be seen to have manifested the

same tendency on quite an elaborate scale."

TORTS (Insanity. Negligence)

WILLIAM B. HORNBLOWER contributes an art

icle on "Insanity and the Law of Negligence"

to the April Columbia Law Review (V. v, p.

278). He submits that though text-writers

have declared the lunatic liable for his torts

just as a sane person, "it may be questioned

whether there is any sufficient authority in

the reported cases for the proposition."

"The reasons assigned by the text-writers

for the rule that an insane person can be held

liable civilly for damages for tort, although not

liable criminally for the same act, are based

entirely on expediency." "It is question

able whether any one of these reasons is logi

cally satisfactory. The analogy between an

infant and a lunatic is only partially correct."

"The other reasons assigned for holding a luna

tic responsible in tort are also open to serious

question."

"Without, however, going into a discus

sion of the general proposition that an action

will lie against a lunatic in tort, and assuming

that this is the rule of law, whether rightly or

wrongly so, it is, nevertheless, subject to cer

tain qualifications. Thus, it is well estab

lished that where actual malice is an essential

ingredient in the tort, the defendant, if

insane, cannot be held liable, and even in

cases where he may be held liable without
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proof of malice, or where the law presumes

malice, he cannot be held liable in punitive

damages. So also, where intent is an inherent

ingredient in the offense, and where intent

is not, in itself, conclusively presumed from

the facts, the defendant will not be liable.

" When we come to the subject of negligence,

we find the law to be in a most unsettled con

dition. It seems to have been assumed, in

the earlier dicta in the books, that a lunatic

would be liable for negligence in like manner

as a sane person." " But, if a man be non com

pos mentis, it would seem that he should be

no more liable for negligence than if he were

blind or paralyzed and thereby physically

incapacitated from doing or refraining from

doing what an ordinarily prudent man should

do or refrain from doing. " " That a man should

be responsible in damages for failing to do

what he was physically or mentally unable

to do, is certainly shocking to the common-

sense of the average individual." " What dif

ference is there between the case of physical

obscuration of the senses and the total obscur

ation of the mental faculties?"

"The truth is that there seems to be abso

lutely no case where the liability of a lunatic

for culpable negligence has been passed on

judicially; at least, none has come to the

notice of the writer, except the case of Wil

liams v. Hays, with which the courts played

battledore and shuttlecock, and which finally

resulted in favor of the defendant."

"It seems, indeed, most extraordinary that

the question of the liability of a lunatic for

negligence should be, at this late date, still

an open question in this state. One would

suppose that the question would have arisen

frequently and would have been frequently

the subject of adjudication. Similar instances,

however, are constantly recurring, in the

experience of every practitioner, where ques

tions which lie at the very threshold of our

jurisprudence seem never to have come before

the courts for consideration, or, at any rate,

have never received adjudication by the

courts of last resort. The true rule and the

only rule consistent with justice and reason,

and the rule towards which the authorities

are evidently tending, is that a person who

is non compos mentis cannot be held liable

for negligence."

TORTS (Motive in Torts)

IN the Harvard Law Review for April (V.

xviii, p. 411), Dean Ames, under the title

"How Far an Act May be a Tort because of

the Wrongful Motive of the Actor," criticises

the dictum in Allen v. Flood that the law

does not "take into account motive as con

stituting an element of civil wrong." The

author collects and considers instances in

which the courts have passed on the ques

tion of wilful damage animated by wrongful

motive which he divides into three groups.

"(i) Cases in which the wrongful motive has

no legal significance, the actor, by general

judicial opinion, being subject to no liability

at law, however severe the judgment against

him in the forum of morals; (2) Cases which

have divided judicial opinion, some courts

deciding that the actor should be charged

because of his wrongful motive, others ruling

that he should not be charged, notwithstand

ing his wrongful motive; (3) Cases in which

it is generally agreed that the actor should

be charged because of his wrongful motive."

In the first group he includes cases where

the plaintiff himself has violated a legal duty

and is only suffering the consequences and

certain instances of privilege in defamation.

In the second group he includes the use of

one's own land not for the benefit of the owner

but to the detriment of a neighbor. "That

the conduct of the defendants in these cases

is unconscionable no one will deny. That

they should be forced to make reparation to

their victims, unless paramount reasons of

public policy forbid, would seem equally clear.

But the absence of such reasons is evident

from the fact that in France and Germany

and so many of our states the courts have

allowed reparation, and from the further fact

that in at least six states statutes have been

passed making the erection of spite fences a

tort. Such legislation is likely to spread, so

that ultimately the cases in this second group

will belong in the third group."

In the third group he includes malicious

prosecution and abuse of privilege in defama

tion and the inducing of breach of contract,

including the familiar trade's union cases.

The author submits that the true rule is

that "the wilful causing of damage to another

by a positive act, whether by one man alone,
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or by several acting in concert, and whether

by direct action against him or indirectly by

inducing a third person to exercise a lawful

right, is a tort unless there was just cause

for inflicting the damage; and the question

whether there was or was not just cause will

depend, in many cases, but not in all, upon

the motive of the actor. The motive to an

act being the ultimate purpose of the actor

is rightful if that purpose be the benefit of

others or of himself, wrongful if the purpose

be damage to another."

In conclusion he says:

"The dictum that our law never regards mo

tive as an element in a civil wrong is as far

from the truth as would be the statement that

malevolently to damage another is always

a tort. The truth lies in the middle; In

certain cases, in spite of the wrongful motive

of the actor, malevolently to damage another

is lawful, either because the act is merely the

exercise of an absolute legal right, or because

it is justified by paramount considerations of

public policy. Except in such cases, how

ever, wilfully to damage another by a posi

tive act and from a spirit of malevolence is

a tort, even though the same act, if induced

by a rightful motive, would be lawful."

TORTS (Motive. Interference with Contracts)

"Interferences with Contracts and Busi

ness in New York" is the title of an article

by E. W. Huffcut in the April Harvard Law

Review (V. xviii, p. 423), in which he also

discusses the element of motive in torts.

"Intentionally to produce any of the above

results and consequent damages by the use

of unlawful means, is itself unlawful whatever

the motive. Intentionally to produce any

of the above results and consequent damages

by the use of lawful means, is probably un

lawful if the motive be unjustifiable, but is

certainly lawful if the motive be justifiable.

In New York no distinction is to be made

between contracts of service and other con

tracts, or between inducing the breach of

contracts and inducing the termination or

non-formation of them. The only doubt that

may be said to exist in this respect is as to

whether the enticement of servants stands

on any different footing from the interference

with the performance of other contracts."

It is unlawful to induce a breach of con

tract by unlawful means. "Assuming a jus

tifiable motive (if that be necessary), it is

not unlawful by persuasion, argument, and

entreaty, accompanied by picketing, patrol

ling, or spying, to induce a breach of contract

or the termination or non-formation of con

tract. Assuming a justifiable motive (if that

be necessary), it is not unlawful to refuse to

work with another, or to notify the common

master of that fact, or to threaten to quit if

that other is retained in the employment;

and if as a consequence the obnoxious work

man is discharged or fails to obtain employ

ment, he has no action for the damages caused

thereby. Nor is it unlawful to refuse to deal

with one who refuses to join in a lawful agree

ment as to the conduct of a particular busi

ness or who fails to keep such agreement; nor

is it unlawful to notify the other members

of the association of such non-agreement or

violation of agreement."

Of the importance of motive he says: "It

is difficult to escape the conclusion that, while

the matter is by no means settled, the trend

of opinion, and especially in the appeal courts,

is decidedly toward making the question of

motive or purpose a material one. But it is

probable that the doctrine that 'intentionally

inflicting harm upon another is actionable,

unless it is justified," does not mean in New

York that the actor is put to his justification

where he has used no unlawful means, but

that where only means not unlawful per se

are used the result is presumably lawful, and

this presumption can be overcome only by

proof of an unjustifiable motive. In other

words, there is presumptively a privilege to

employ any lawful means in social or indus

trial relations; argument, persuasion, and

entreaty are lawful means; and the general

and common privilege to employ these can

be overcome only by showing that they are

employed for an unjustifiable end, that is,

an end which intentional!}' inflicts a damage

upon a particular individual without a cor

responding and compensating advantage to

the one who inflicts it or to those whom he

represents."

"Motive, therefore, in the sense in which

that term is here used, must continue to be

an important element in the decision of cases

dealing with the interference with contracts
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and business by persuasion and its incidental

aids."

TORTS (Unfair Competition)

AN address by William Draper Lewis, de

livered before the Congress of Arts and Sci

ences, entitled "The Closed Market, the Union

Shop, and the Common Law," is printed in

the April Harvard Law Review (V. xviii, p.

444). From a brief consideration of recent

decisions the author declares:

"That our courts have met the question of

private law raised by the latest form of ' boy

cott' in an uncertain manner. When the

legality of attempts to close the market by

economic pressure on those who deal with

rivals has been called in question, the ten

dency has been to regard the acts of the de

fendants as lawful; when the legality of similar

attempts to unionize a shop has been called

in question, the tendency has been to regard

such attempts as illegal. In both classes of

cases, however, we have conflicting decisions."

This uncertainty he contends is due to an

error in fixing the attention primarily on the

right of the defendant rather than injury to

the plaintiff. He protests against laying down

as fundamental the right of the defendant to

sell labor or to sell goods, and contends that

this right is no more fundamental than any

other, and that its existence depends upon

surrounding circumstances. The author pro

ceeds to contend for the principle which has

been explained in detail in these pages in the

recent articles by Professor Wyman on the

"open market" and the "open shop," and

closes as follows:

"It is inevitable that from time to time

acts which heretofore have been performed

under circumstances which either did not in

jure others or for which the actors had a valid

excuse, come to be performed under circum

stances which either produce injury or deprive

the usual excuse of its validity. When this

occurs, courts are confronted with a new

question in the law of torts. This is what

is now occurring in the industrial world. In

the past the act of buying and selling has

either been without resulting injury to any

one, or if injury has resulted, as in the case

where sharp competition has driven one of

the competitiors to the wall, the interest of

the community in procuring cheaper goods

has formed a sufficient legal excuse for the

injury. To-day, however, owing to the greater

power of combination, the act of granting

or withholding one's goods or labor can be

made under circumstances which produce in

jury to others, and deprive the actors of any

legal excuse for that injury. The worst mod

ern examples of this are the attempts, of

which the acts of the defendants in the cases

discussed are instances, of associations of

capitalists and of associations of laborers to

close the market to outsiders or the shop to

the non-union man or member of a rival union.

In all of them the act of the defendants in

granting or withholding their goods or labor

was an act oppressive to those who would

deal with the plaintiff. Its intent was to

drive the plaintiff out of the trade or business

which the defendants desired to monopolize

for themselves. However words sounding of

'inherent rights' may momentarily cloud the

issue, in the long run I believe our courts will,

without exception, declare this form of 'boy

cott' illegal, and, as in Pennsylvania and

Massachusetts, hold those who institute it

liable for the injury they inflict upon others.

To right the wrong inflicted on particular

individuals, legislation is not needed. What

is needed is to get rid of the notion that there

are some acts, such as buying and selling,

which a man has an inherent right to do under

all circumstances, and hold to the fundamental

position of our common law — that he \vho

injures his fellow-man is liable for that injury,

unless he can show that the community re

gards his act as conducive to the public wel

fare."
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CORRESPONDENCE

AN INSTANCE OF PROMPT ENGLISH PROCEDURE

TEMPLE, LONDON, ENG., April, 1905.

The celerity with which the procedure in

England permits cases to be despatched is

illustrated by an action which was recently

tried in the King's Bench Division, in which

commercial cases are heard. The writ in the

action was issued on the isth of March and

judgment was rendered on the 27th, the whole

proceedings thus occupying only 13 days.

The judge offered to give judgment on the

25th, but postponed it in order to meet the

convenience of counsel and the parties. On

the 28th the Appeal Court gave leave to appeal

and on the 3ist this was argued and judgment

was delivered affirming the judgment below

sixteen days after the issue of the writ. The

case which was of very great importance, in

volving a large sum of money, is noticeable as

being the first arising out of the war that has

•come before the Commercial Court. Three ves

sels belonging to the Heath Line were chartered

by them to take cargoes of coal out to Vladi

vostok. Charter parties and bills of lading.were

made out for neutral ports, so that if the ves-

1 sels were stopped by the Japanese warships

j they would be able to produce apparently inno-

: cent papers. The real contracts, however, were

that the vessels were to carry the coal to

Vladivostok. The vessels started on their

voyage, but as it is now practically impossible

to get there without being captured by the

Japanese, the Law Guarantee and Trust So

ciety (Limited), who were mortgagees of the

vessels, asked the court to declare that they

were not bound by the contracts. Mr. Justice

Channel made the declaration, upon the ground

that as the contracts were calculated to im

pair the security of the mortgagees, they were

not contracts within the ordinary business of

a shipowner. Although the learned judge did

not in his judgment expressly deal with the

point, this is the first case in which the right

of a mortgagee of a ship to repudiate her

engagements has been upheld where the voy

age, as in the present case, has been partially

performed and a payment made on account

of freight, and the decision is considered a

strong one. STUFF GOWN.

A SCOTCH LAWYER-POET

MONTREAL, CAN., April, 1905.

I send you herewith a note from the London

Academy, which you may find interesting.

R. D. McGiBBON.

George Outram, who was born one hundred

years ago, was "probably the first in Scotland,

since the days of Sir Richard Maitland, to

turn the dry process of law to poetic account."

The quality of his verse the English reader

must take largely on trust, for Outram was

a, congener of Lord Glenlee, who, though a

"philosophical and abstracted gentleman,"

never used an English word when a Scotch

one could be got. This is to be regretted, in

Outram's case, because in ingenuity and fe

cundity of rhyme he would not degrade the

company of Calverley or Owen Seaman. His

best known piece is "The Annuity," the woful

tale of an old lady annuitant, whose persist

ence in life threatened to bring ruin to the

astute lawyer who sold her the annuity. In

despair he contemplates her removal :

"I'd try a shot — but whar's the mark?

Her vital parts are hid frae me ;

Her backbone wanders through her sark

In an unkenn'd corkscrewity.

She's palsified, an' shakes her head

Sae fast about ye scarce can see't ;

It's past the power o' steel or lead

To settle her annuity."

Outram was born at Glasgow, but was edu

cated in Edinburgh and called to the Bar

there in 1827. After two years' practice he

became editor of the Glasgow Herald, a post

which he retained till his death in 1856. By

far the greater part of his verse is concerned

with legal subjects, the terminology of Scots

law seeming to have a perennial fascination

for his peculiar dry humor. After the fashion

of the time Outram's verses were handed

round in manuscript among a circle of friends

which included lawyers and men of letters in

Glasgow and Edinburgh. His "Legal and

other Lyrics" were first printed privately in

1851, and subsequently were published in 1874.
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"Вит, pa, what is an 'idle jest'?"

"There are no idle jests, my son; they are

all working all the time." — Brooklyn Life.

"WHAT reason does he give for not paying

his wife alimony?"

"He says that marriage is a lottery, and

hence alimony is a gambling debt." — Col

lier's Weekly.

"PooR fellow! Isn't he cross-eyed?"

"Yes, but he's a lawyer and you know he's

the finest cross-examiner in the starte."

AN appeal case was called in the Circuit

Court of Alabama, and the judge wishing to

know whether or not it was to be tried by a

jury asked the plaintiff's attorney if the

amount involved was less than twenty dollars.

"If your honor please," he replied, "it

originally involved a three-dollar heifer calf,

now, however, it involves a yoke of steers

and two milk cows."

A MESSENGER boy had a case against the

Elevated Railroad a few months ago, and

obtained a prompt settlement. In spite of

all that is said about the law's delay and

the slowness of great corporations, with their

claim departments and law departments, this

claim was honored, as one might say, at sight.

He was passing under the elevated structure,

when a pot of red paint fell from above and

landed on his head and shoulders, running

down all over his blue uniform. He grabbed

the paint pot and went straight up to the

claim agent's office, where dripping red paint

on the door mat (they would let him come

no further into the office) he collected the

price of a new uniform in what is believed

to be record time.

"I — I'VE bought a farm about ten miles

out of town," said the man with the black

eye, as he entered a lawyer's office.

"Exactly — exactly. You've bought a

farm and you've discovered that one of the

line fences takes in four or five feet of your

land. You attempted to discuss the matter

with the farmer, and he resorted to arms."

"Yes."

"Well, don't you worry. You can first sue

him for assault. Then for battery. Then

for personal damages. Then we'll take up

the matter of the fence, and I promise you

that even if we don't beat him we can keep

the case in court for at least twenty-five years.

Meanwhile, he'll probably hamstring your

cows, poison your calves and set fire to your

barn, and you can begin a new suit almost

every week. My dear man, you've got what

they call a pudding, and you can have fun

from now on to the day you die of old age."

— Central Law Journal.

JUST now, when the cry is going up in cities

like Boston and New York for more judges,

and complaints about the delays of jury cases

are loud and emphatic, the following quota

tion is not without interest. It is from the

second volume of the "Records of the Court

of Assistants of the Massachusetts Bay,"

recently published.

"Att a Court, holden at Newe Towne,

Octobr 6th, 1634. It is ordered that Ensigne

Jennison shalbe ffyned the some of xx* for

vpbraydeing the Court with Iniustice, vttering

thcis words I pray god deliver mee from this

Court professing hee had wayted from Court

to Court & could not have iustice done him —

&c."

SPAIN boasts probably the longest law suit

in the world's history. It began (says the

Globe) in 1517, and is still sub judice. The

case, which concerns a pension, is between

the Marquis de Viana and the Count Torres

de Cabrera, and the accumulated sum in dis

pute would have reached fabulous millions

had not four centuries of attorneys, barristers,

and court officials taken considerate measures

of appropriation to prevent the sum becom

ing unwieldy. In 1872 the case was, in the

deliberate mind of Spanish jurisprudence,

deemed more or less ripe for a decision; but

circumstances every year arose which neces

sitated its being set back to the year follow

ing. The judges, however, have now become

apprehensive lest the suit should reach its

fifth century, and as this might reflect upon



THE LIGHTER SIDE

the promptitude of Spanish procedure, the

customary despatch is to be still further

stimulated to secure that judgment be given

within a period not exceeding two years

longer. — The Law Journal.

THERE has recently appeared in English,

French and Swedish, a notable and sub

stantial volume on Sweden, its people and its

industry, compiled by order of the govern

ment of that country, which, dealing as it

does with all departments of Swedish life,

makes an appeal to lawyers as well as to other

readers. Among other subjects embraced by

the scope of the work are the civil and crim

inal statistics of the country, and to these

attention may be drawn. As to the figures

relating to litigation in civil matters, one

noticeable feature is the extraordinary dim

inution in the number of contested cases in

recent years. Thus, for the period 1831-1840,

when Sweden had a population of slightly

over three millions, the average number of

cases annually per thousand inhabitants was

26.69; between 1841 and 1850 the figures

had dropped to 21.42, and almost continu

ously since then there has been a constant

diminution, so that for 1896-1900, with a

population of over five millions, the average

number of cases annually has dropped to 8.12.

In commenting upon this remarkable decline in

litigation, the compiler attributes it to a con

stantly extending educational improvement

among the masses which has lessened the

attractiveness of going to law, but probably

the more effective cause is found in the hint

as to the slowness of the procedure in the

various courts. Something like 40 per cent

of the cases initiated are, it is stated, com

promised or allowed to lapse. — The Law

Times.

SIR JOHN MACDONNELL, in his introduction

to the Judicial Statistics for 1903, shows the

chief movements of legal business during the

last ten years. One of the most conspicuous

facts to be gathered from the summary is

that the business of the High Court has shrunk,

while that of the County courts has expanded.

In the King's Bench Division, the proceedings

begun increased 1.42 per cent, but the popu

lation increased 5.90 per cent; while in the

Chancery Division — the only section of the

High Court in which an actual reduction took

place — the proceedings begun decreased 4.24

per cent. In the County courts, on the other

hand, the increase of business — it is 8.70 per

cent — has been more rapid than the growth

of the population. Between 1894 and 1903

the number of proceedings begun in the County

courts rose from 1,175,340 to 1,342,911; while

those commenced in the High Court fell from

83,947 to 83,167. Now that the jurisdiction

of the County courts has been extended, this

tendency is likely to be much more evident

when another decade of litigation is reviewed.

— The Law Journal.

FROM the earliest times the law's delay has

been subject for denunciation. The pompous

pretense that the machinery of the law must

move at slow and dignified pace is strictly

kept up to-day as in olden times.

The case of Harry Gagan, of Cleveland,

injured by a railway train, which was begun

through his guardian ten years ago, when he

was a boy of eleven, and which went up

through all the courts and was remanded to

the original court for retrial, has now been

held invalid because the boy has become of

age, and must sue in his own name.

John Rudnik, of Chicago, was injured in

1885. In 1904 the Supreme Court of Illinois

awarded him $10,000. If the person or firm

in whose employ he was injured was prudent

enough to put away a sum of $10,000 in 1885,

the beneficent operation of the principle of

compound interest at six per cent has, by this

time, added $20,000 to the original deposit.

The injurer gets the $20,000; the injured

gets the $10,000 — evidently a wrong has

been done. The man whose leg is crushed

earns his money when the crushing happens.

If appeals, demurrers, replies, rejoinders, and

other jockeyings lead justice astray for nine

teen years, it is not the innocent that ought

to suffer. — The Bar.

MR. H. T. DARLING, the 'Father of the

Ushers' at the Law Courts, has retired after

forty years' service in the Chancery Courts.

Interviewed by a representative of the Daily

News, who questioned him as to the state of

the Chancery Courts when he first knew them,

he said: —
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" We thought nothing in those days of ris

ing for the Long Vacation with eight hundred

or nine hundred witness cases undisposed of.

Those were days when there was work, heaps

of work; people seemed fonder of law then.

And yet, though there were three 'sittings'

in each year, as well as four 'terms', we got

more holiday. Why, one year, I remember,

I had no less than six months and two days'

holiday. Yet no; I do not believe that we

kept parties waiting so long, and kept cases

•dangling on- so long as has been made out.

Cases did accumulate a bit, perhaps. But

those were great days. The judges would

listen to every word. In the whole of my

forty years I never knew a judge fall asleep

•during a case. But I often thought they

were wonderful men to be able to resist the

temptation so well."

"What was the oddest scene you remem

ber?"

' ' I think it was the occasion when a disap

pointed suitor threw an egg at the judge's

head. It was the funniest sight imaginable,

his Honour took it so gravely. You will find

it fully reported in the newspapers at the time,

March, 1877. The suitor was an American

named Robert Cosgrave. At the close of the

court, just as his Honour was rising, Cos-

grave, who was standing beside me, moved

suddenly, and — splash went the egg all over

the judge's head and neck. At the moment,

a counsel happened to have risen to make

an application, and so the Vice-Chancellor

had resumed his seat. But for that he would

have received the egg full in his face, so well

•was it aimed. It broke on the top of the

back of the judge's chair. I had seized hold

of Cosgrave; but his Honour was hardly in a

punning mood, meting out punishment was

more in his humour. 'What did you throw

that egg at me for?' he asked, when I took

Cosgrave forward. 'Because I do not agree

with your ruling in my case,' Cosgrave re

plied. 'Well, now, I will give you another,

and you will see how that will agree with

you. You will go to prison for contempt of

court." 'For how long?" asked Cosgrave.

'Until I choose to let you out," the judge

retorted.

" When we searched him at Holloway, we

found a loaded revolver on him."— The Law

Journal.

"!T is pretty hard," said the Czar, suddenly

arousing himself from a brown study.

"What does your Majesty mean?" asked

the courtier.

" It's pretty hard to think of suing for peace,

when you feel as if you ought to be suing for

damages." — Washington Star.

IN connection with lawyers trying to con

fuse experts in the witness box in murder

trials, a case is recalled where the lawyer looked

quizzically at the doctor who was testifying,

and said:

"Doctors sometimes make mistakes, don't

they?"

"The same as lawyers," was the reply.

"But doctors' mistakes are buried six feet

under ground," said the lawyer.

"Yes," said the doctor, "and lawyers' mis

takes sometimes swing in the air." — Boston

Record.

A SUBSCRIBER sends us the following sample

of the elaborate testimonium clause common

in English documents:

" IN WITNESS WHEREOF these presents

typewritten on this and the preceding page by

Mary Jane Eliza Jones, Clerk to Bishop &

Abbott, Writers, Glasgow, are subscribed by

us as follows, viz. : — By me the said Archibald

Bishop at Glasgow on the gth day of February,

1904, before these witnesses John Alexander

McArthur and Walter George Robinson, both

Clerks to the said Bishop & Abbott; and by

me the said Andrew Abbott at Dumbarton on

the date last mentioned before these witnesses

Angus Ferguson, Engineer, Lee Foundry,

Alexandria, and the said Walter George Rob

inson."

THIS, it is needless to say, is from the sol

idly Republican State of Pennsylvania:

The Democrats of Berks County, Pa. , in the

old days held their annual county meeting at

the Court House, on the second Monday of

August, the first day of Court of Quarter

Sessions, which would bring the constables,

grand and petit jurors, as well as the prose

cuted and prosecutors and their witnesses, to

court, and assure a large audience.

These meetings were called at one o'clock

promptly in the afternoon, and were expected
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to be over by the time for the meeting of

court. Joseph Ritter, the court crier in those

days, had more concern about the dispatch

of the business of the court than he had for

that of the Democratic County meeting; and

near the time appointed for the meeting of

court, he would have the prisoners on the

outside of the court-room to be brought in for

trial immediately after the adjournment of

the meeting of the Democrats.

At one of these meetings in the early '"jo's,

the Committee on Resolutions was detained

rather longer than usual, and a certain ex-

judge was asked to speak. He was conclud

ing in eloquent style:

"Now, my fellow Democrats, in conclusion

permit me to assure you, that all the indica

tions throughout the length and breadth of

this grand old Commonwealth, point to an

overwhelming majority; and on the morning

of the day after the election, the women will

throw open the windows, the men will open the

doors, and the cry will be, 'Make room, the

Democrats are coming.' " As he repeated,

"the Democrats are coming," standing inside

of the bar in front of the aisle, with his arms

outstretched at full length, about twenty or

more of the prisoners came marching through

the aisle, double file, and halted within a few

feet of the ex-judge. The meeting was immedi

ately adjourned.

GEN. BENJAMIN F. BUTLER, in pleading a case

before an inferior court in Massachusetts for

a poor working-girl who was on his free list,

caused the presiding judge to threaten to fine

him for contempt of court, to which Mr.

Butler replied, in apparent surprise: "I have

expressed no contempt for the court; on the

contrary, I have carefully concealed my feel

ings."

LAWYER. — What can I do for you, madam?

EXCITED CLIENT. — W'y, my man's ben in

jail now fer two weeks. 'Is time's out an'

they won't let him go. I want you t' gimme

a writ o" "have 'is carcass." — Chicago Jour

nal.

AGUR'S prayer is a suitable one for a young

lawyer, not merely the request, "Give me

neither poverty nor riches," but the other

parts of it as well. The prayer begins, "Re

move far from me vanity and lies." Upon

reading this request the first time I thought

that surely the prayer was intended especially

for young lawyers, "Remove far from me

vanity and lies." But when I read the last

request of the prayer, "Feed me with food,"

etc., I knew it was a prayer intended especially

for young lawyers. They should earnestly

repeat the whole of it; they will earnestly re

peat the last part of it, "Feed me with food."

— EUGENE RAY in the Albany Law Journal.

THE city council of Cleveland has recently

passed an ordinance to issue bonds for "erect

ing hospitals and pest houses and for securing

a more complete enjoyment thereof."

AN English lawyer was cross-examining the

plaintiff in a breach-of-promise case. "Was

the defendant's air, when he promised to

marry you, perfectly serious, or one of jocu

larity?" he inquired.

"If you please, sir," was the reply, "it was

all ruffled with 'im a-runnin' 'is 'ands through

it."

"You misapprehend my meaning," said the

lawyer. " Was the promise made in utter sin

cerity ? "

"No, sir, an' no place like it. It was made

in the wash-'ouse an' me a-wringin' the

clothes," replied the plaintiff.

A JUDGE in one of the New York municipal

courts has his own quick way of getting into

the heart of a case. The following is told as a

true story : —

The lawyer for the plaintiff had just finished

presenting his argument, and, as he mopped

his brow and sat down, the judge stared at

him admiringly with wide open eyes and open

mouth. Then he turned to the other lawyer,

who had risen to his feet.

"Defendant needn't plead, plaintiff wins,"

he shouted.

"But, your honor," protested the lawyer,

"let me at least present my case."

The judge looked weary. "Well, go ahead,"

he grunted.

So the lawyer for the defendant went ahead.

When he had finished, the judge looked at

him, too, with wide open eyes and open mouth.

"Don't it beat the Dutch! " he exclaimed.

"Defendant wins."
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A VERY good story is told of Judge Sherman,

before whom was tried the Tucker case at

East Cambridge. He was walking through

the Boston streets recently, returning a shabby

cotton umbrella to its owner, looking for all

the world like a countryman, when a bunco

steerer stepped up to him and claimed ac

quaintance.

"I don't seem to remember you," said the

judge.

Upon being urged to refresh his memory,

the judge, seeing through the little game,

calmly said: "Well, my friend, I have sent so

many of you boys to jail I can't remember

you all, you know."

COL. HAY, the handwriting expert for

Tucker, was so tormented with questions by

Atty.-Gen. Parker that he declared he must

have a drink of water before he could say

another word. Judge Sheldon, smiling, re

plied: "I guess we'll adjourn, for it looks, Mr.

Parker, as if you have pumped him pretty

dry."

LAWYER (to office boy). — Samuel, did I see

you reading a law book this morning?

OFFICE BOY (proudly). — Yes, sir.

LAWYER. — Well, Samuel, that gives you

the status of a law clerk. Your salary will

be discontinued Saturday.

HE was undergoing a poor debtor exami

nation, and it was a new experience for him.

He had given his name and age and then came

the question, "Where do you live?"

He named a hotel in the city.

"How much do you pay per week for your

board?"

"Fifteen dollars."

"Don't you think that is too much for a

man who is trying to take the poor debtor's

oath?"

"I have told the proprietor fifty times that

it was too much, but he won't take off a cent."

A BOSTON attorney with greater profes

sional zeal than sense of humor recently car

ried to the Supreme Court exceptions to a

refusal of his motion for a new trial on the

ground that two of the jurors slept or were in

a condition to sleep during the trial. One is

tempted to suggest the defense of estoppel.

IT was several years ago when I was still a

young lawyer, representing a negro, charged

with murder, with only one witness for the

state, whose testimony, if believed by the jury,

however, would convict my client. I had

pursued the usual course of asking for con

tinuances and postponements, with the hope

that the state's only witness might depart

this life. But naturally there at last came a

day when no further delay was tolerated by

the court. On the day set for trial I and my

client were in our places in court. One look

ing at the expressions on our faces might not

have believed the defendant was the counsel,

but, no doubt, would have thought that coun

sel was defendant. I had almost despaired.

By a mere coincidence, my mother-in-law,

who had been visiting her daughter for about

two months, had set that day to leave for

her home in another state. The moment

the case was called it occurred to me, the

first time, to make the announcement I did

make.

" If your honor please, I cannot go into the

trial of this case"

' ' Now, counsel will remember that when

we had this case under consideration last it

was understood that there should be no fur

ther delay," the court interrupted me to say.

"Your honor will hear me?" I inquired

meekly, fearing that the court might not ap

preciate what I was about to say.

"Oh, certainly, go on," his honor answered.

"If your honor please, I am in this situa

tion." I proceeded to tell the court that

after a visit of several weeks my mother-in-

law was making her arrangements to leave on

the noon train that day, and I felt that I

would like to see her off; that it was a duty I

owed her, etc.

"How long did you say your mother-in-

law has been at your house?" the court, again

interrupting me, inquired.

"Seven weeks, to be accurate," I replied.

"Mr. Solicitor" — the court now addressed

the state's representative — "I know you;

I know that one of your kindly nature will not

resist this motion to postpone this case."

"Certainly not, your honor," that official

replied.

"Counsel is excused; we will try this case

to-morrow." — EUGENE RAY in the Albany-

Law Journal.
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BREACH OF CONTRACT. (DAMAGES — RE-

MOTEN'BSS)

SUPREME COURT OP NEW YORK, APP. Div., 2 DKPT.

A decision which, while grounded on a prin

ciple as old as the law of damages and indeed an

indispensable part of that law, is interesting

because of the peculiar nature of one of the

grounds of damage alleged in the case, is that of

Jenks, J., in Coppola v. Kraushaar, 42 New York

Supplement, 436. Plaintiff complained that on

January 3, 1902. he ordered of the defendant

two gowns for his betrothed, to be made after

a certain model ; that the defendant was told at

the time that plaintiff was to wed on January 19,

and was incurring great expense for the wedding

feast; that defendant agreed, in consideration of

fifty dollars, of which he then received from the

plaintiff ten dollars, to furnish the gowns to the

•woman on or before January 18; that on January

i S the plaintiff and his betrothed demanded the

gowns, but that the defendant wholly failed in

performance; that in consequence of such failure,

the wedding appointed for January 19 "was

broken off' by the lady, and the expenses "which

the plaintiff went to in buying presents, wines

clothes, and other expenses," to the extent of

five hundred dollars, were "expended uselessly,"

wherefore he demanded damages in the sum

stated. The decision of the question presented

is brief, and cannot be more accurately or con

cisely stated than by quoting from the opinion:

" The suit is novel in view of the damages laid —

so novel, that one is almost tempted to conjec

ture that the pleader has lost sight of the dis

tinction between breach of contract and breach

of promise of marriage. It cannot be said that

the damages alleged were the immediate and

necessary result of the breach, or to have entered

into the contemplation of the parties when they

made the contract. Although the plaintiff im

pressed upon the defendant the necessity of per

formance by January 18, by stating the occasion

of the need, he did not foretell the consequences

now alleged. He does not allege that either of

the 'two dresses' was the bridal gown. On the

other hand, there is nothing alleged to show or

permit the inference that the defendant could or

should contemplate that his default would result

in even a postponement of the wedding feast,

much less that the wedding would 'be broken'

whatever that term may import; and it must im

port more than a mere postponement, inasmuch as

it is alleged that the expenses for presents, wines,

and clothes were useless, while presents, wines, and

clothes, bought in view of a wedding, are only

useless when the wedding is not only postponed,

but does not come to pass. Before the defendant

can be held to these alleged damages for them.

I think that the parties must have had in con

templation that the wedding would never occur

if the defendant failed to furnish the two dresses

on the day before the appointed time. While

such a disappointment would naturally be keen

to any prospective bride, it is hardly to be con

templated, in the absence of specific warning,

that she would forever refuse to wed, if those

'two dresses' were not forthcoming before the

day set for the ceremony. The damages are

too remote. Hadley v. Baxendale, 9 Exch. 341;

Rochester Lantern Co v. Stiles & Parker Press Co.

135 N. Y. 209. 31 N. E. 1018; Dodds v. Hakes,

114 N. Y. 261, 2i N. E. 398; Griffin v. Colver,

16 N. Y. 489, 69 Am. Dec. 718."

CIVIL RIGHTS. ("PLACE OF PUBLIC ACCOM

MODATIONS ' ' — BOOT-BLACKING STAND)

COURT OP APPEALS OF NEW YORK.

The decision of the New York Supreme Court,

Appellate Division, 4th Dept., in Burks v. Bosso,

8 1 New York Supplement 384, which was that

a boot-blacking stand in the corridor of a public

building is a "place of public accommodation"

within the meaning of New York Laws 1895,

c. 1042, § i, providing that all persons shall be

entitled to equal accommodation and privileges of

hotels, theaters and other places of public ac

commodation, is reversed. The Supreme Court

decision was noted in a former number of this

magazine, so that but brief reference to the facts

need be made. The statute referred to provides

a penalty for its violation, and plaintiff brought

action for the penalty, alleging that he was refused

accommodation at defendant's boot-blacking stand

on account of his color. The Court of Appeals

in a brief and unanimous opinion holds that in

view of the well-settled rule that purely statutory

offenses cannot be established by implication

and that acts in and of themselves innocent and

lawful cannot be held to be criminal, unless there

is a clear and unequivocal intention of the leg

islature to make them such, the statute cannot

be construed as including a boot-blacking estab

lishment. The phrase "other places of public
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accommodation," must be regarded as limited and

qualified by the specific designation of "inns,

restaurants, hotels, eating-houses, bathhouses,

barber shops, theaters, music halls, and public

conveyances on land and water," which precede

it.

The cases of People v. Richards, 108 N. Y. 137,

15 N. E. 371, a Am. St. Rep. 373; People v. N. Y.

& Manh. Beach Ry. Co., 103 N. Y. 472, 479,

9 N. Y. 605; Matter of Hermance, 71 N. Y. 481;

Mangam v. City of Brooklyn, 98 N. Y. 585, 595,

50 Am. Rep. 705, are cited in support of this prop

osition. It is admitted that a boot-blacking

stand may be said to be a place of public accom

modation like the store of a dry-goods merchant,

a grocer, or the proverbial "butcher, baker, and

candlestickmaker," but that is very far from

placing it in the same category with the places

specifically named in the statute. "There is,"

says the court, "a superficial resemblance between

the occupation of the barber and that of the

boot-black, in the sense that both minister to

the personal comfort and convenience of others,

but the same argument could be extended far

beyond the limits necessary to demonstrate that

not all other places of public accommodation are

included by relation within the category of the

things specifically enumerated in the statute.

The legislature seems to have had no difficulty

in naming a variety of places and callings that

have never been regarded as 'places of public

accommodation' under the common law, and

if boot-blacking stands are to be brought within

the purview of the statute under the words, 'and

all other places of public accommodation,' it will

require no great stretch of the imagination to apply

this statute to innumerable places and callings

that have never been and probably never will

be regarded as subject to legislative control or

direction."

CRIMINAL LAW. (EVIDENCE — ACTION OF

BLOODHOUNDS)

SUPREME COURT OP KENTUCKY.

Another contribution to the growing list of

cases involving the question of the admissibility,

in prosecutions for crime, of evidence of the

actions of bloodhounds in tracking the supposed

criminal, is the case of Denham v. Commonwealth,

84 Southwestern Reporter, 538. The Iowa case

of McClurg v. Brenton, 98 Northwestern Reporter,

881, referred to in these notes some time ago,

held that in a civil action for trespass by one

whose premises had been searched at night by

persons led there by bloodhounds, attempting

to follow a chicken thief, testimony by one of

the searchers as to what he had been informed

as to the breeding and training of the dogs, and

that an old schoolmate of his had highly indorsed

them in a letter, as well as testimony of a witness

that he had looked up the history of the dogs and

believed them trained for great capacity for

following and tracking, and testimony by him

as to stories he had heard about the ability of

the dogs, was erroneously admitted. In a nearly

contemporaneous case from the Supreme Court

of Nebraska (Brott v. State, 97 N. W. 593), that

court holds that in a criminal prosecution, evi

dence that bloodhounds went from the scene of

the crime to defendant's house, is not admissible.

In the Kentucky case, it was shown that great

care was taken to prevent anyone from going

to or about the place of the crime until after

the bloodhounds were brought there, and that

the dogs went immediately to the house occupied

by defendant, went up to him and stopped. The

owner of the dogs testified as to their age, and

that both were bloodhounds of good breeding,

the sire of the older one being a pure bloodhound,

and the grandsire an English bloodhound, trained

in tracking men. It was further testified by

their owner that both dogs had been carefully

trained in tracking men, and that the older dog

had tracked and aided in the capture of sixty-

three criminals, in several of which cases the

younger dog had assisted. On this evidence,

the court holds that while the pedigrees of the

dogs were not asked about or stated with par

ticularity, the testimony was sufficient to show

that they possessed the breeding, qualities, and

training required by the rule formerly announced

by the court in Pcdigo v. Commonwealth, loj

Kentucky, 41, 44 Southwestern, 143.

EMINENT DOMAIN. (VALUE OP PROPERTY)

SUPREME COURT OF ILLINOIS.

A novel ground for increase of damages in

condemnation proceedings is put forward by

defendant in Dowie v. Chicago, W. & N. S. Ry.

Co., 73 Northeastern Reporter, 354. The rail

road company commenced proceedings to obtain

a right of way over land included within the-

limits of Zion City, and defendant Dowie claimed

that the land sought to be taken comprised

between seventeen and eighteen acres, worth

$221,000, and that adjacent lands not taken

would be damaged in the sum of $100,000. The

land sought to be taken was unimproved, and

similar land lying adjacent to it could be obtained

in practically unlimited quantities for from,

$100 to $200 per acre. Defendant and his wit

nesses, who were members of his church, testified
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that the city had in less than two years acquired

a population of 10,000 or more, and that there

were 100,000 members of the church, all of whom

were desirous of residing in Zion City, and were

coming to it as rapidly as they could dispose

of their property interests elsewhere. It was

shown that no one owned any land in the city

except Dowie himself, and that leases for noo

years were given. There was evidence that a

corporation for the manufacture of lace had been

organized, and it was expected that this industry

would be very profitable and furnish employ

ment for a large number of people. On these

facts is based the contention of defendant's

counsel; that though the market value of the

property is the measure of defendant's damage,

that market value cannot be calculated upon the

same basis or theory as that' of any other place

or city in the world, as there is no other organized

upon the same plan or which had made such

growth or had such prospects; that this settle

ment and property of Dr. Dowie "were sui gen-

tris." "This latter statement," says the court,

"may be readily admitted when it is said that

a city is organized comprising a population of

at least 10,000, with but a single freeholder in it.

Dr. Dowie seems to be the only person of all

his church that is the owner of a freehold estate

in any of the land. It may well be doubted if

that number of people could be brovight together

anywhere or under any .conditions other than

those that seem to surround them under Dr.

Dowie's leadership, who would be willing to hold

their properties under such a tenure." In dis

posing of the contention that the property is

impressed with an additional value by reason

of the peculiar conditions existing in Zion City,

the court says: "The right to entertain any re

ligious belief one or any number of people may

see fit to adopt, so long as it does not lead to

violation of law, is one that is guaranteed by

the very spirit of our institutions. But that right

does not bring to it or carry with it increased or

additional property rights to those held by other

people adopting other religious views or no reli

gious views. The rule of law, as applied to the

right of condemnation, is alike applicable to the

property of Dr. Dowie as it is to that of any

other citizen, and the fact that he may have in

his mind, and may have formulated, a great plan

for the upbuilding and salvation of people, cannot

of itself impress his property with an increased

value that must be recognized by the law when

its use is demanded in the name of a state, but

that property must be measured as other prop- .

erty owned by other people in the same vicinity

and similarly situated."

MANSLAUGHTER. (ELEMENTS OF OFFENSE)

MISSOURI SUPREME COURT.

That even the legislature, omnipotent as it

seems to be, is circumscribed by some limitations

not imposed by the organic law is illustrated by

State v. Hartley. 88 South western Reporter, 910,

where it is maintained that the legislature is

governed by the logical principle inhibiting a

contradiction in terms, and has no power to

declare a state of facts to constitute a crime,

which ex vi termini such facts cannot constitute.

The legislature of Missouri in Rev. St. 1899,

sec. 1825, declared that any one who shall admin

ister to any pregnant woman any medicine, drug,

or substance, or shall use or employ any instru

ment or other means with intent thereby to

destroy the foetus or child of said pregnant

woman, shall be guilty of manslaughter in the

second degree.

In considering the sufficiency of an indictment

alleging defendant to have been guilty of the

acts prohibited by this statute the court holds

that it states no offense. "Manslaughter," says

the court, "is distinguished from murder solely

by the absence of malice as a constituent element

of the crime. It is not the intent to kill or the

character of the weapon used which determines

the grade of the homicide, but simply the inquiry

whether such intent or the use of such weapon

proceeded premeditatedly from that wickedness

of disposition and hardness of heart which the

law denominates malice, or whether the intent

was formed suddenly under the influence of some

violent emotion, which for the instant over

whelmed the reason of the slayer. While all

kinds of homicide not murder are declared to

be manslaughter by our statute, and all grades

of homicide classified by it, there can be no man

slaughter when there is no homicide, no more

than there can be murder when there is no homi

cide." In support of this conclusion the court

cites State v. Young, 55 Kans. 349, 40 Pac. 659,

in which the Supreme Court of Kansas in con

sidering a statute in almost the exact language

of the statute involved in the case at bar arrived

at the same conclusion.

MARRIAGE. (ILLEGAL CONTRACT — SUBSE

QUENT REMOVAL 'OF IMPEDIMENT —

ESTOPPEL)

CHANCERY COURT OF NEW JERSEY.

A case which is more than ordinarily instruc

tive, especially in view of the paucity of cases

involving the same question, is that of Chamber

lain v. Chamberlain, 59 Atlantic Reporter, 813.

The suit is for divorce, and one of the defenses
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is that there was no marriage. Plaintiff (the

wife) had been married prior to her marriage

with defendant and had been abandoned by her

husband, who had been absent some three years

at the time of the latter marriage. This mar

riage was entered into by both parties under

the belief that plaintiff's former husband was

dead, and the parties thereafter cohabited as

man and wife. Some time after this marriage,

"in order to make assurance doubly sure," plain

tiff obtained a divorce from her first husband

and the marital cohabitation was continued as

before, defendant at all times introducing plain

tiff as his wife, and living with her as such for a

period of over twenty years. After the com

mencement of plaintiff's proceedings for divorce

it was discovered for the first time that plaintiff's

first husband was still living, so that the marriage

between plaintiff and defendant was, at the time

it was celebrated, wholly void. In considering

the question whether a legal marriage actually

existed between plaintiff and defendant, and if

not, whether defendant was entitled to avail

himself of that fact, the court makes a clear and

logical division of the adjudicated cases into

three classes.

The case of Campbell v. Campbell, L. R. i H. L.

sec. 182, commonly referred to as the "Breadal-

bane Case," is selected as typical of one of these

classes. In that case a man eloped with a mar

ried woman. Subsequently the woman's husband

died and this man and woman continued to

cohabit as they had formerly done, holding

themselves out to the world as they began to do

at the time when they first lived together in

adultery as husband and wife. Under these

circumstances the House of Lords decided that

a marriage existed between these people at the

time when they first became capable of entering

into such relation.

As typical of the second class the case of Col

lins v. Voorhees. 46 N. J. Eq. 411, 19 Atl. 172,

is referred to. This case repudiates the doctrine

of the Breadalbane case, although the facts are

somewhat dissimilar. In this case one Voorhees

obtained a fraudulent and void divorce in Con

necticut from his wife, who resided in New Jersey,

knowing at the time that the suit and decree

were a fraud on his wife and on the court. Ex

hibiting this decree to a woman in Massachu

setts she was publicly married to him under the

belief that he was lawfully divorced. Sometime

after this marriage Voorhees' wife heard of the

fraudulent divorce obtained in Connecticut,

appeared in that cause, had the decree opened,

filed a cross-bill and obtained a decree of divorce.

The second wife had no knowledge of this pro

ceeding and continued to live with her supposed

husband under the belief that they were legally

married. On this state of facts the Court of

Errors and Appeals held that the relations of

Voorhees with the woman with whom the second

marriage ceremony was performed were not

matrimonial at the start, and that they continued

to be meretricious after Voorhees' wife had ob

tained a divorce.

This case is rather strongly, and apparently

justly, criticised by Stevenson, V. C., in the case

under consideration, and it is suggested that the

husband in that case should have been held to

be estopped to question the validity of the second

marriage.

The Chamberlain case, however, presents facts

which are somewhat stronger in favor of the

application of the doctrine of estoppel than were

those involved in the Voorhees case. In the

present case it will be remembered both parties

to the ceremony believed that it was legal, and

that both were competent to enter into the

marriage relation, and that after all impediments

to a legal marriage had been removed, they con

tinued to act upon this assumption. There was

evidence in the present case that defendant had

persuaded plaintiff that no further marriage was

necessary after she obtained the divorce from

her former husband, and that she had acted upon

his statements in this regard. Under all the

facts it is held that defendant should be regarded

as estopped to question the validity of the mar

riage. The decision is not, however, rested

entirely upon this ground, but it is further held

that a marriage actually existed between the

parties, dating from the time plaintiff obtained

her divorce, so that a lawful marriage might

exist between them.

MARRIAGE BROKAGE CONTRACT.

SUPREME COURT OF IOWA.

So-called marriage brokage contracts have for

many years been held invalid as contrary to

public policy, a large number of cases containing

such holdings being collected in the Century

Edition of the American Digest, under the title

"Contracts" in vol. ii, sec. 516. The Supreme

Court of Iowa, however, in the case of In re

Grobes' Estate, 102 Northwestern Reporter. 804.

takes a position a little in advance of the majority

of cases. In the Iowa case it was alleged that

the claimant made a contract with deceased,

whereby the latter agreed to pay to the former

a certain sum, if she would go to Chicago and

• see a woman whom he was desirous of marrying,

and give her information concerning him, and

that claimant carried out the contract. All of

the cases hold that no recovery can be had under
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a contract for services to be rendered in promot

ing or bringing about a marriage, but in the Iowa

case it did not appear whether the deceased

already had a contract of marriage with the

woman whom claimant was to interview or not,

and the court holds that the rule which precludes

a recovery on an ordinary marriage brokagc con

tract, is as clearly applicable to advice or solici

tation with reference to carrying out a marriage

contract as it is with reference to the formation

of such a contract.

MENTAL SUFFERING. (ELEMENTS OF

DAMAGE — EVIDENCE — DREAMS)

SUPREME COURT OP -KENTUCKY.

A case apparently withoxit precedent and well

illustrating the necessary limits within which

evidence of physical and mental sxiffering, as an

element of damage, must be confined, is that

of Louisville & N. R. Co. v. Smith, 84 South

western Reporter, 755. The action was for per

sonal injuries alleged to have been caused by the

negligence of defendant railroad company. Upon

the question of the suffering resulting from the

injury, plaintiff was allowed to testify that he

dreamed one night that his hand was to be ampu

tated, that it troubled him a great deal as to

how he would get his hand back again, and that

he told his wife to put it in ice to preserve it,

so that all of his body could be buried together.

The court holds that the admission of plaintiff's

relation of his dream is not justifiable upon any

ground, and says that while it was competent

for him to testtfv fully as to the nature and extent

of his suffering, all the rules of evidence were

violated in allowing him to recite his dream,

and this is so, even though certain writers main

tain that dreams are due to the physical and

mental condition of the dreamer. Without pre

tending to have made any study of the question

which would justify the expression of an opinion,

and expressly disclaiming any intent to do so,

the writer wishes to append a query. If one

injured through the negligence of another is

entitled to recover for the mental as well as

physical suffering, directly caused by the injury,

and if it can be shown by expert or other evi

dence, that a dream, such as plaintiff had, was

a natural, probable, or even possible, result of

the injury, would it be true that plaintiff would

be precluded from recovering for the mental

suffering which the dream clearly caused during

the time of its existence, merely because he was

at that time asleep? That mental suffering may

be experienced during sleep can scarcely admit

of doubt, and certainly cannot be denied by

anyone who has experienced the sensation known

as nightmare, or observed another who is so

afflicted. Eminent medical authorities agree that

no mental suffering of the waking moments is

more intense. If this be true, and this mental

suffering is the result of the injury, why is it not

an element of damage, and, consequently, why

is not evidence of its existence admissible?

NEGLIGENCE. (PERSONAL INJURIES —

AMUSEMENT PARK — INJURY TO PATRON —•

MEASURE OP CARE REQUIRED)

SUPREME COURT op IOWA.

A case which involves a state of facts which

is perhaps not particularly unusual, but which

has, nevertheless, not to our knowledge pre

viously furnished foundation for litigation, is that

of Williams v. National City Park Association,

102 Northwestern Reporter, 783. Defendant

was the owner of an amulsement park or field,

in which it maintained a grand stand or amphi

theater containing seats, and having erected over

its central portion a platform for the use of a

band. Plaintiff, who had paid her admission to

the grounds, and also an additional fee for a seat

in the amphitheater, was injured by the falling

of a bottle from the band stand. On this state

of facts it is held that the mere fact that a mem

ber of the band, whether he was an employee of

defendant or of the band director, carelessly

dropped the bottle upon the plaintiff would not

sustain a charge of negligence against the defend

ant. Upon this point, Mr. Justice Weaver

says: "The negligence of the servant for which

the master must respond to a third person is

negligence in some act or failure to act, within

the scope of his employment. So far as this

record shows, the employment of the band was

for no other purpose than to provide music for

the occasion, and, ordinarily at least, the relation

of beer to harmony of sound is not so obviously

necessary that the passing of bottles between

members can be said to be within the scope of a

musician's employment." A question of a some

what broader scope, and more real practical im

portance, is that presented by plaintiff's conten

tion that as she had placed herself in charge of

defendant it created "a sort of bailment, just as

if she had placed herself in a railroad's hands

as passenger." The court, however, holds that

defendant could only be required to exercise

reasonable care, observing that it would require

too rmich ingenuity to adjust the law of bail

ments to the implied contract which arises between

the proprietor of a place of public amusement

and a visitor who enters such place upon the

proprietor's invitation, and that the undertaking

of such a proprietor is not so similar to that of
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the common carrier of passengers as to call for

an application of the same rule of responsibility.

In support of this ruling the following list of

authorities is cited: Hart v. Washington Park,

157 111. 9, 41 N. E. 620, 29 L. R. A. 492, 48 Am.

St. Rep. 298; Fox v. Buffalo Park. (Sup.) 47 N. Y.

Supp. 788; Lane v. Society, 62 Minn. 175, 64 N. W .

382, 29 L. R. A. 708; Herrick v. Wixom, (Mich.)

80 N. W. 117; Scofield v. Wood, 170 Mass.

415, 49 N. E. 636; Dunn v. Society, 46 Ohio St.

93, 18 N. E. 496, i L. R. A. 754, 15 Am. St.

Rep. 556; Mastad v. Brethren, 83 Minn. 40, 85

N. W. 913, 53 L. R. A. 803, 85 Am. St. Rep.

446; Railway Co. v. Moore's Adm'r, 94 Va. 403,

37 S. E. 70, 37 L. R. A. 258; Thompson v. R. R.,

170 Mass. 577, 49 N. E. 913, 40 L. R. A. 343,

64 Am. St. Rep., 323; Sebeck v. P. V. Verein,

64 N. J. Law 624, 46 Atl. 631, 50 L. R. A. 199,

81 Am. St. Rep. 511.

POLICE POWER. (TRADING STAMP LEGISLA

TION — ARBITRARY DISCRIMINATION)

N. Y. SUPREME COURT — App. Div., 4th DEPT.

An apt illustration of the necessity of con

stitutional limitations to prevent the necessary

but sometimes abused police power from exceed

ing its legitimate confines, as a beneficent instru

ment of protection, and becoming an aggressive

engine of oppression, is the case of People v.

Zimmerman, 92 New York Supplement, 497. It

is a trading stamp case. New York Laws, p. 1651,

c. 657, prohibited dealing in trading stamps or

coupon tickets unless the stamp or device should

have legibly printed or written on the face thereof,

the redeemable value thereof in money, required

the ticket or stamp to be redeemed in goods or

money at the option of the holder, subjected the

person charged with its redemption to liability

for its face value, and made the violation of the

act a misdemeanor, but excepted from its pro

visions tickets or coupons issued by a manufac

turer or merchant in its own name, and redeem

able by him. It is obvious that the statute was

designed to, and would put an end to the trading

stamp business, since if the stamps were redeem

able in cash at their face value, the giving of

them would be a useless act of circumlocution,

the same result being attainable with less expense

and inconvenience by reducing the price of the

article sold by the amount of the face value of

the stamps given. As the court observes, "The

rock on which the system is built, is the redemp

tion of the stamps in merchandise. The enor

mous quantities of merchandise thus disposed of

enables the company of redemption, acting for a

multitude of business concerns, to purchase very

close to the actual cost, so that each person or

firm in trade is not called upon to contribute

the full sum with which it will be chargeable

upon a cash redemption."

In answer to the contention that the statute

was within the range of the police power, on the

ground that it was in support of good morals,

it is said that it is no more against good morals

to issue a ticket redeemable in merchandise than

to redeem in money or merchandise at the elec

tion of the holder. The pith of each transaction

is a gift to the purchaser, and as an inducement

to secure trade, and generally for cash, for in most

instances payment for the goods is a prerequisite

to the delivery of the trading stamp or coupon

ticket. It may be that the trading stamp busi

ness tends to demoralize trade. It may be that

people in moderate or straitened circumstances

are prone to purchase beyond their means by

the incitement of a gift after a stated amount

has been expended. The farmer who attends an

auction sale is often disposed to buy what he

docs not need, led along by the competition of

bidding, or by the fact that time is allowed on

the purchase. If a grocer should reduce the

price of flour or coffee below cost, it might tend

to the demoralization of the grocery trade, and

would certainly be exasperating to his competi

tors. These slight derelictions may be impru

dent, but they are not the subject of legislative

control. It is argued that in any event the moral

question is eliminated by the provision of the

act which excludes from its operation, tickets

or coupons issued by a merchant or manufacturer

in his own name, and redeemable by him, and

it is submitted that it cannot be so reprehensible

as to be a crime to issue a coupon ticket redeem

able by a third person, and still be without sin

to issue one redeemable by the seller of the goods.

It is also held that the statute is unconstitutional

on the further ground that by allowing merchants

or manufacturers to deal in trading stamps

issued by themselves, it creates a. preferential

class. Upon this point it is said, "The vice,

it seems, is not in alluring one to buy by promise

of a gift, but in permitting the promise to be

fulfilled by another than the seller. It is a nar

row ledge for the distinction to rest upon, when

in one instance the transaction is subject to leg

islative control to the extent of confiscation,

while in the other it goes without let or hin

drance. If the seller, by arrangement with a re

sponsible company, secures the performance of

the agreement, and the arrangement is satisfac

tory to the buyer, it would seem that such a plan

ought not to be made a crime, while redemption

by the merchant is deemed an honest transaction.

The statute is not founded on the moral claim

pretended.
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SINCE Nathaniel Chipman, in 1793, pub

lished the most unique and one of

the earliest volumes of state reports, many

eminent jurists have graced the Supreme

Bench of the state of Vermont. Charles K.

Williams, Stephen Royce, Royall Tyler,

Samuel S. Phelps, Jacob Collamer, Isaac

Redfield, Milo F. Bennett, and Luke P.

Poland, among others, have had a share

in molding the body of law comprised in

the Vermont Reports, and among these

Jonathan Ross, the subject of this sketch,

may worthily rank.

Jonathan Ross was born April 30, 1826, in

the town of Waterford, one of the easterly

tier of towns in Caledonia County, Vt., on

the Connecticut River. He was descended

from Roger Ross, held by family tradition

to have been a Scotchman, who was born

September 20, 1740, and died in Phillipston,

Mass., October 6, 1817. Roger Ross en

listed for service August 21, 1777, in the

colonial army and marched to Bennington.

but arrived too late to take part in the

battle. September 27, of the same year, he

again enlisted under the same commanders,

Captain Josiah Wilder and Colonel Nathan

Sparhawk, and served twenty-nine days,

participating in the battle of Saratoga.

February 14, 1771, Molly Rugg, wife of

Roger Ross, bore him a son who was named

Jonathan. When Jonathan was but a child

his mother died. Before attaining his major

ity he purchased his time and subsequently

spent some time at Chesterfield, N. H., where

he married Lucy Stoddard. In 1793 Jon

athan bought one hundred acres of wild

land in what is now the town of Waterford,

and there in February, 1795, brought his

bride to make a home. Here he cleared

up a farm and on November n, 1820, died

of typhus fever, the same malady having

in the previous year robbed him of two

of his four sons and one of his two daughters.

Royal, son of Jonathan and Lucy Ross, was

born on the homestead in Waterford, July

22, 1799, and there passed his entire life,

dying November 2, 1856. He married in

1821, Eliza, daughter of Rev. Reuben Mason,

a pioneer Congregational clergyman. Reu

ben Mason was a lineal descendant of

Pelatiah Mason, one of the nine sons of

Sampson Mason, who came from England

and settled, in 1649, in Dorchester, Mass.

He had served under Cromwell, and his

descendants have included many men of

distinction.

When Jonathan Ross, the elder, came

with his wife to Waterford, in 1795, an

ox sled carried all his movable possessions

except the cow, which was led behind. In

the remaining twenty-five years of his life

he added one hundred acres to his estate,

fenced it all, mostly with stone walls (pro

bably the procurement of the building

materials necessitated no very extended

journey), and built two frame barns and

a frame house, all of which were well stocked

and furnished. Royal Ross succeeded to

this estate at the age of twenty-one, upon

his father's death, the only other surviving

son being but seven years of age.

Into the primitive life consistent with his

father's circumstances, Jonathan Ross, the

subject of this sketch, was born in 1826,

being the eldest son and third of twelve

children, of whom all but one lived to

maturity. The industry, sobriety and
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sound morality of his father's household

had no small share in molding the character

of the future jurist. In the rude school

of his native district Jonathan sought and

received instruction until he was eleven

years of age, after which his services were

in demand upon the paternal acres during

the outdoor season. Nevertheless, until he

was seventeen years old he continued to

attend the district school in winter. At

the age of eighteen, through the energetic

application of an active mind, he had be

come qualified to take up the teacher's

ferule and lead others in the way of knowl

edge, and for seven successive winters he

taught in the schools of Vermont, Mass

achusetts, and New Hampshire. Assisted by

his earnings he was enabled to attend parts

of two fall terms in a select school in Water-

ford, and part of a term in Phillips Academy,

in Danville, Vt. In the autumns of 1844,

1845, and 1846 he was under the tutelage

of James K. Colby, at St. Johnsbury

Academy, St. Johnsbury, Vt. The spring

and early summer of 1847 were spent at

the same institution and in the following

autumn he matriculated at Dartmouth

College.

During the youthful days of Jonathan

Ross, great changes occurred in the con

ditions of country life — changes which did

much to stimulate curiosity, comment, and

thought. Friction matches displaced flint

and steel; stoves took the place of the

large brick fireplaces; kerosene oil relegated

tallow dips to obscurity; steam and elec

tricity wrought the annihilation of time and

distance, and manufactured goods came in

to replace the toilsome products of the way

side forge and the hand loom. These mani

fold forces were at work, revolutionizing

the habits of thought and enlarging the

field of vision of the rising generation.

With a mind well trained by close and

systematic study, ever on the alert, and

with a determination to succeed, young

Ross entered upon his college course.

Though ill prepared, as compared with some

of his college mates, his diligence and ready

grasp of knowledge enabled him to remove

all his entrance conditions during his fresh

man year.

The expenses of his tuition were defrayed

largely by his own earnings, though when,

in 1851, he obtained his coveted degree, he

owed his father two hundred and seventy-

four dollars, which had been loaned to him.

In 1885 his Alma Mater conferred upon him

the well-merited degree of LL.D.

During the first year after his graduation

the future jurist taught in the academy

at Craftsbury, Vt., and the four succeed

ing years in the academy at Chelsea, Vt.

During the last two years of his residence

in Chelsea he read law in the office of

William Hebard, whose three years' service

as judge of the Supreme Court were marked

by faithful and efficient service. The future

lawmaker was admitted to the Vermont Bar

in Orange County Court, at Chelsea, at the

December term, 1855, and in the spring

of 1856, took up his residence in St. Johns-

bury, Caledonia County, Vt., which was to

be his home for the remainder of his life.

He was assistant at St. Johnsbury Academy

until the summer of 1856. In May, 1856,

he formed a partnership for the practice

of the law with A. J. Willard, and this

connection continued until 1858, after which

he was in practice alone until 1865, when

he was associated with G. A. Burbank.

This connection lasted twelve months and

was succeeded, in 1869, by partnership with

Walter P. Smith, at present Judge of Pro

bate for Caledonia County.

Early in his professional life, which cov

ered the years between 1856 and 1870, Jona

than Ross demonstrated the possession of

the qualities that make for success. The

scanty stock of learning acquired after a

bitter struggle and therefore the more

tenaciously retained, growing in due course

to gain momentum of its own weight,

coupled with a discrimination well nigh

infallible and a determined adherence to

the right, clearly called public attention to
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the fact that he was a man to be impli

citly trusted, clever, incorruptible, well

balanced and gifted with professional acu

men, sound common sense, and religious

principle. He was a man to whom people,

especially women, went in trouble, for

counsel and advice not strictly professional.

They felt sure that no hope of gain or

personal advantage would control his action.

They had such confidence in his integrity

and judgment that they trusted him as a

friend without fear that he would betray

their confidence. The confidence of the

community led to many positions of public

trust; from 1858 to 1868, he was treasurer

of the Passumpsic Savings Bank, and it is

worthy of note that during his fiduciary

control the corporation never lost a dollar.

In 1862 and 1863 he was state's attorney

of Caledonia County. In 1865, 1866, and

1867 he represented St. Johnsbury in the

General Assembly, serving effectively on the

Judiciary and other committees. For four

years before 1870, he was an active and

influential member of the State Board of

Education, and in the latter year was re

turned by Caledonia County to the State

Senate, while in 1869 he was a member

of the last Council of Censors.

As an advocate Jonathan Ross was clear

and convincing; there was nothing ornate

or flowery in his style, but his overpower

ing earnestness carried conviction to court

and jury alike. Many things which younger

attorneys, and perhaps a majority of the

public, are prone to consider the crowning

glory of an advocate, were no part of his

professional creed. Pettifoggery and chi

canery were to him odious, and if causes

were not to be won by careful preparation

and straight-forward trial upon their true

merits, in the light of the law, as he in

terpreted it, they were to be lost regardless

of the effect upon his professional reputa

tion or the wishes of his clients. Honesty

of purpose was the keynote of his career,

in whatever capacity he might be serving;

no false notions of duty to his client ever

caused him to swerve from his higher allegi

ance to the eternal principles of right and

justice, and he ever exemplified the fact

that one may be at one and the same time

a successful lawyer and a consistent Christian

gentleman.

December i, 1870, while serving as sena

tor from Caledonia County, Jonathan Ross

was elected sixth Associate Judge of the

Vermont Supreme Court, in place of Wil

liam C. Wilson, who removed to Minnesota.

While the judges of the Vermont Supreme

Court are elected biennially by the legis

lature, political considerations never enter

into their choice, and since 1880, death and

resignation have been the only causes of

removal. The majority of the members of

the Bench are appointed by the Governor,,

to take the place of predecessors who have

died or resigned, and the legislature never

fails to reelect the appointees of the Gover

nor, who usually takes into consideration

the wishes of the Bench and Bar in filling

vacancies. The court consists of a chief

judge and six associate judges who rank

in order of seniority. Judge Ross was gradu

ally advanced until 1890, when he was

elected chief judge upon the retirement of

Judge Royce, and this position he held un

til his resignation in January, 1899. His

term of service, therefore, covered well nigh

a generation.

The judge of the Vermont Supreme

Court has no sinecure. All judicial work

in the state, except probate business and

the petty cases brought in justice courts,

must be done by the seven judges. In

each of the fourteen counties of the state,

two terms of county court must be held

annually and in the more important counties

often last upwards of two months. The

same seven judges are the Court of Error,

which now meets thrice annually in Mont-

pelier, and are also collectively the Court

of Chancery, each judge being also a chan

cellor.

Into this round of hurried activities

Judge Ross was plunged at the age of
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forty-four. He was not brilliant, in the

usual acceptation of the term, he was some

thing of a plodder, but he squared his every

word, his every act, with the right as he

saw it, and he enjoyed the full confidence

of his associates, to whom, in the council

chamber, owing to his honesty, candor, and

common sense, he was a tower of strength,

while in him the Bar recognized a pains

taking and impartial judge. If deliberate,

there was in him nothing of procrastination.

His Supreme Court work was done with the

least possible delay. His written opinions,

which bore evidence of careful study, were

clear and scholarly and were based more on

principles than precedents. His first printed

opinion is in Woodward et al. v. Barnes,

43 Vt. 330, and his last is in Holt v. Ladd

et als., 71 Vt. 204.

As in deeper channels the water moves

quietly but with added power, so the

influence of Judge Ross was unostentatious

but abiding. His life was one of contin

ual growth. Although an uncompromising

foe of social evils, he was always charitable

to the erring, slow to censure and ever

ready to extend the helping hand. Espe

cially to the younger members of the legal

profession he was considerate and kind, and

to no member of the Bench could a young

attorney in perplexity go with greater con

fidence of receiving consideration and help

ful suggestion. No sword of Damocles

hung over the head of the youngster at

the Bar. Having positive opinions he ex

pressed them fearlessly yet accorded to

others the right of individual opinion and

never took offense when differed from.

Notwithstanding his studious habits he was

fond of companionship and he was always

delighted, when not engaged with business

matters, to sit down with members of the

Bar, as he chanced to meet them, and dis

cuss legal problems.

It was only in some exigency, or upon

the trial of some cause of great importance

or public interest, that Judge Ross showed

his full strength and fertility of mind. As

an instance, the Bar will long remember

his charge to the jury in the celebrated

Way murder trial. So clear and exhaus

tive was his exposition of the law applicable

to that and like causes, that it commanded

the attention, not only of the members of

the legal profession of our own state, but

of lawyers and judges of other states as

well.

Judge Ross grew to the very end. When

asked to what he attributed his success he

answered, "It is simply hard work, guided

by a conscientious endeavor to understand

and faithfully discharge present duty, with

out reference to the effect upon my personal

prospects in the future." He was never

idle. Few indeed are the men who could

have done as he did when, at the age of

seventy-three, he was called to new fields.

In February of that year, unsolicited and

unexpected, came the message of Governor

Edward C. Smith, requesting him to accept

the appointment to fill the unexpired term

of the late Justin S. Morrill, Vermont's

venerable senior member of the United

States Senate. The call was heeded; so sys

tematic were his habits of work that it

was a matter of hours instead of days to

close all unfinished court work, and within

forty-eight hours Judge Ross was on his

way to the national capital. He entered

the Senate just before the ratification of the

peace treaty with Spain, which passed the

Senate by a majority of one vote. His

vote was in the affirmative.

Webster, when asked how long he was

in preparing his reply to Hayne, said,

"Forty years." No great or lasting work

is done without preparation. Preparation

is power. Judge Ross was prepared. He

was never idle; his reserve power was

enormous.

He was a member of the Committee on

Territories and in his spare moments had

thought out the problems that he so ably

discussed on January 23, 1901, in a speech

in the Senate, on "The Constitutional Re

lations of Porto Rico to the United States."
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This effort made a sensation throughout

the country and marked Judge Ross as a

man of national fame, and beyond question

shaped the policy of the nation with refer

ence to our Island possessions. McKinley

characterized it as the most enlightening

treatment of the subject he had yet seen,

and stated that it led him to a complete

change of mind as to national policy in

regard to the annexation of territory. At

the expiration of his term in the Senate

Judge Ross was appointed chairman of the

Vermont State Railroad Commission and

served in this capacity until 1902, when

he resumed the active practice of the law.

Judge Ross was twice married; first, in

1852, to Eliza Ann Carpenter, daughter of

Isaiah Carpenter, Chief Justice of New

Hampshire, who died in 1886. His second

-wife was Miss Helen Daggett. Of the eight

children by his first marriage five are now

living.

The close of Judge Ross's life was tragic

in the extreme. On February 21, 1905, as

he was driving with his wife, the horse ran

against a railway train in Concord, Vt.,

and turning suddenly threw both Judge and

Mrs. Ross against the moving cars. Mrs.

Ross was instantly killed but Judge Ross

lingered until February 23. He did not

regain consciousness, nor did he know of

his wife's death. Thus ended the earthly

career of an eminent jurist, an able states

man, and above all, an honest, incorruptible

man, who has left an abiding monument

to his ability in the law of his native state

and a lasting influence for good in the

hearts of those who knew him.

BURLINGTON, VT., May, 1905.
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THE LAWYER IN PUBLIC AFFAIRS

BY HON. ALTON B. PARKER

IN studying, however casually, or with

whatever care, the modern development

of the law, and the scope of the men who

follow it as a profession, it is impossible to

escape from a knowledge of the close rela

tions which the latter bear, almost as a

direct result of their professional life, to our

politics. It is seen all along the line of

public effort whether in village, town, city,

county, state, or nation. Its existence,

therefore, cannot be overlooked nor can its

importance as a feature in the history and

•development of the law, or of politics, be

exaggerated. It is not a new tendency,

having manifested itself even in our earliest

days when, owing to the simplicity of con

ditions, the need for the lawyer and the

recognition of his place in our social fabric

became only slowly apparent. Yet, it is

a tendency which has grown with the growth

of the country and with the enlarged facili

ties for the study of politics and also with

the added dignity of the legal profession

itself.

In the earlier days in the history of the

thirteen colonies, the questions discussed

were those relating to rights, then popu

larly denominated natural, most of which,

in their practical assertion, have since be

come legal, or recognized as a part of our

institutions. It was almost a necessity that

the few members of the Bar whose services

were then called for should become at once

the assertors of these rights before the

courts. It was even still more imperative

that they should come to the front in the

discussion of them in the forum, in those

bodies where hearings must be held, and

also in the respective assemblies of the

people. This was in the declining days of

a theocratic age, when every profession

other than that of the clergyman had to

struggle for a position.

IN THE REVOLUTIONARY AND CONSTITU

TIONAL PERIODS

It was, therefore, only natural, that when

the Revolution came up for discussion the

services of the lawyer should everywhere be

in demand. Even Samuel Adams, in spite

of the fact that his mother's conscientious

scruples drove him away from the study of

the law into the honorable trade of maltster,

had as his principal and active coadjutors,

James Otis and John Adams. No argu

ments more distinctively legal could have

been made at that time. Looking back, we

are perhaps inclined to think of them as

largely academic and as having some flavor

of the pedantic. Patrick Henry's great

speech, although delivered in a political

assembly, was distinctively the product of

the legal mind and the legal training of

his day, while the Declaration of Indepen

dence is filled throughout with legal as well

as with popular terms. Although the Revo

lution itself was, therefore, started by law

yers it was soon removed from the venue

of the legal profession into those of the

soldier, the diplomatist, and the financier.

But even the diplomacy of this period,

during the life of the Confederation and its

successor, the Constitution, was distinctly

that of the lawyer in public life.

Coming down then to the period of Con

stitution-making which began at the very

conclusion of peace, the lawyer at once

dominated the scene. The names of Alex

ander Hamilton, John Jay, George Mason,

James Wilson, John Marshall, John Rut-

ledge, James Madison, George Wythe —

these are only a few of the men as the re

sult of whose labors, in state and federal

bodies, came the perfecting of that great

experiment, a written Constitution, which

incorporated into itself all the principles

for which our race had been contending
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through peace and war, through evolution

and revolution, since the year 1215.

Passing to the period of Constitutional

interpretation, especially during the life of

John Marshall, its great master, we find

that practically every one of the command

ing lawyers who practised in the Supreme

Court from the days of Marbury v. Madison,

the Dartmouth College case, and onward,

shone as bright illuminating stars in one or

other branch of Congress or in state legis

lative bodies. It often happened that the

man who, in the morning, had made a great

argument, on constitutional lines in the

court, passed into one or other house of

Congress to repeat, or to emphasize, or to

enforce, on the same day, in the real life of

politics, the opinion he had expressed or

illustrated as an advocate. The precedents

thus established have always been main

tained, because the same thing may and

does happen to-day although, in spite of

the growth of the country, this particular

phase of legal work does not have the same

relative importance that was attached to it

in the earlier days of our history.

RELATION OF JUDGES TO PARTY DIVISION

It is interesting and valuable, then, to

examine briefly the relations which our

courts, both original and appellate, federal

as well as state, have borne to partisan

politics. In doing so we find that, from

our earliest history as a people, long be

fore our national system had developed its

character, our courts had begun to draw to

the Bench, and into the legal profession,

not only men who were strong partisans

of some idea, but those who had taken a

prominent part in the political activities of

the time. It was not always the political

partisan, because it must be borne in mind

that politics have not always been the

striking line of division. In our earliest

days, dogma and theological divisions, out

of which from the beginnings of the mod

ern history of our Western peoples, their

political divisions have finally grown, were

the most potent agencies in attracting men

to one side or the other of some problem,

whether it related to this world or was

supposed to belong to the affairs of the

next.

Beginning, however, with our formal na

tional life, when we had attained our ma

jority as a people, differences of political

opinion have been the basis of party align

ment. Since that time it has been the rule

to draw from the respective political parties,

now from one and again from the other.

And, always taking the country as a whole

and over periods of reasonable length, the

result has been a fairly equal distribution

among the representatives of differing opin

ions, whether as to number, ability, or result

ing influence.

Nor have the men thus chosen to fill our

judicial offices been the mere formal ad

herents of parties. They have, in general,

been devoted, during their political careers,

to the organization as well as to the prin

ciples of their parties. They have, in fact,

been the advocates of what one of the great

est of our modern leaders has defined as a

"sturdy partisanship." This has been dis

tinctive of that culminating judicial body

of our own history and of the world: the

Supreme Court of the United States. In

our earliest days its chief justices were

partisans of the then dominant idea in our

politics. The period of struggle had orig

inally united them so that lines of division

had almost disappeared. But, when this

period was over, all the uncertainty of the

past, aided, perhaps, by the absence of

precedents, lined them up more strongly

on opposite sides of the great questions

than even at later periods. As their scope

was narrower their outlook on the horizon

about them was naturally sharper, keener,

more intense. Perhaps their partisanship

meant even more for them than it does for

us, when the necessity has arisen for every

intelligent man to take in a wider range

of thought and conditions.

However, this very fact so demonstrated,
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in itself, their interest in the ideas upon

which our institutions were founded, that

the first impulse which moved them, when

they found themselves upon the Bench, was

to assert with the utmost force all the dig

nity, all the power, all the accumulated tra

ditions of their time in favor of their

country's interest. In order to do this,

the partisan was at once and from the very

necessity of the situation merged in the

patriot and the jurist.

OUR SUPREME COURT JUDGES AS POLITICIANS

The example thus early set has since

been followed. Every chief justice has

come to that higli distinction after passing

through the lanes, alleys, streets, or high

ways of a party. As a rule, they have

gone through many grades of political ef

fort, humble as well as high. And, in no

instance, has this system brought to the

Bench a man who could be called, or

thought of as, a political chief justice. In

most cases, they have been of such strong

characteristics that they have either dom

inated the court or have largely contributed

toward decisions involving great principles

and that, too, oftentimes against the con

tentions of the extreme element of the

party from which they had originally been

drawn. No more striking illustration of

this independence can be cited than that of

Chief Justice Chase. In politics, he was

the strong advocate of the principles of

his party. In executive office he thought

it among the necessities of his career to

suggest, to pass, and to execute a law mak

ing paper money legal tender. But, when

the question came up before him as a mem

ber of the Supreme Court of the United

States not only were all his party training,

ideas, and attachments thrown to the winds,

but his own action as Secretary of the

Treasury was reversed by the Supreme

Court of the United States, a result which

could not have been accomplished without

his vote.

The policy which has thus commended

itself, in filling the office of chief justice,

has been followed, almost without excep

tion, in the appointment of associate jus

tices and the same results have been mani

fest — that is, a fairness and determination

to be judicial that would not have been

expected when the effect of partisanship had

been studied in the same men when they

were in politics alone. All down through

the Federal courts, this same policy has

been followed almost without exception,

every President having made it a part of

his policy in judicial, as in other offices, to

fill them with the adherents of his own party

ideas and doctrines. But the same general

result has been uniformly apparent, the

partisan quite uniformly disappearing in

the judge.

This is not to say that all Presidents have

equally made the best use of their offices in

the appointment of judges. But, whether

a President has done ill or has done well,

whether he has appointed the man most

acceptable to the Bar, its natural leader in

any given district, the effect has still been

the same. The court might have been im

proved by better selection, but so far as

the intrusion of partisanship is concerned,

neither carelessness, nor oversight, nor lack

of interest on the part of Presidents, has-

affected the principle under discussion or

qualified its success.

THE SYSTEM IN STATE COURTS AND IM

PEACHMENT BODIES

If this rule had not been found to operate

also in elective state and local courts, it

might have been attributed to appoint

ment with a life tenure, but the truth is,

that all through our system, even to the

smallest courts, county or even police, the

same general trend has been apparent. It

is, therefore, safe to maintain that in no

country in all the world may suitors ap

proach the courts with stronger assurance

that justice will not be turned one way or

the other because of the previous public
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career, the partisan opinions, or the un

fairness of the judge on the bench.

The effect may still further be seen, even

in legislative bodies, when impeachment or

other political or semi-political questions

have been raised, and where, in order to

decide them, those bodies had to assume

for the time a judicial relation. In few

instances, indeed, have partisan passion or

public clamor been permitted, even in the

remotest way, to influence such action with

obvious unfairness. This has been true in

hundreds of cases where the man who was

sitting in judgment was partisan before he

had been judge and remained partisan after

he had retired from the Bench or from the

exercise of a judicial function.

In my own somewhat extended judicial

experience I have naturally come into close

relations with a large number of judges of

courts, of both original and appellate juris

diction, and into personal contact with

many more, but after all these years I can

say that, in no case, have I ever known a

single judge who, writing or concurring in

a majority opinion, or, either by himself or

in connection with his associates, dissenting

in a minority opinion, has been moved by

personal reasons, or by attachment to a

political party.

These considerations ought to give us

pause before we consent to think that our

life, society, and system of government are

growing worse, or before we permit any

revolutionary theories to drive us to the

conclusion that old customs, manners, or

methods should be abandoned simply be

cause they are old or because other govern

ments, or forms, or systems, have not

adopted our simple and effective way of

dealing with great and difficult human

problems.

The application of this non-partisan in

terpretation to judicial questions has ex

ercised a profound influence upon our for

eign service. This is illustrated by the

names of the ambassadors and consuls,

many of them without legal training, who,

before their departure from our shores,

had been appointed and had gone forth as

severe and unbending partisans, in spite of

which they have become at once represen

tative of their country. Among men of this

type, we, of the American Bar, can confi

dently pride ourselves upon the example-

set by our profession in all the capitals of

the world. Nothing could better illustrate

this than the fact that, within less than

forty years, the government of the United

States has sent to the one great diplomatic

post, which so greatly affects the interests

and the affections of our people and the

peace of the world, four men, all of them

trained as partisans, and not one of whom

had had a judicial career. Yet each one

illustrated at its highest point the non-

partisan influence which I have claimed as

governing the judges of our land. It is.

scarcely necessary for me to say that Г

refer to Reverdy Johnson, Edward J.

Phelps, Thomas F. Bayard, and Joseph H,

Choate, all of whom have, within the period

mentioned, represented the United States

at the Court of St. James.

Even the disputed Presidential electoral

contest of 1877, unfortunate though it must

have been in many of its legal aspects, car

ried with it, after all, in its results, direct

or remote, the highest possible tribute that

could be paid both to the American judi

ciary and to the American people. If the

same result, or perhaps any other, had been

reached solely by legislative and executive

action, that is, if it had been wholly political

in its ending as it was in its beginnings —

it is impossible to predict what the effect

might have been. The extra judicial, super-

legal if not illegal, forced intervention of the

Supreme Court, as an element in the settle

ment, certainly induced final acceptance of

the result by the whole country. So strong

was and is the respect shown by the people

for even the quasi-judicial determination of

a dispute which held in solution a great

peril.

The two powers or functions of govern
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ment, the executive and the legislative,

shade into each other, and under our na

tional system they must work in harmony

to put the judicial department into opera

tion; but the moment the latter is chosen it

is independent of either. Pressure from

the executive or interference from the legis

lative are as powerless to move this common

creation as is that public clamor from which

neither of the others can possibly escape.

THE LAWYER IN EXECUTIVE OFFICE

Although it could not have been foreseen

that in the practical working of a system

of government, truly democratic, the law

yer would come to have such a dominating

position in the law-making department of

both the nation and the states, the fact is

that the same preponderance has mani

fested itself in the executive department.

So that of the twenty-four Presidents of the

United States who have followed George

Washington in that exalted office, whether

by election or succession, one was without

trade or profession, four have been chosen

for military service, more or less prolonged,

and more or less distinguished, eighteen had

devoted themselves exclusively to the study

and the practice of the law and another had

divided his activities between the Bar and

the Bench with an incidental, or rather an

accidental, diversion into the career of the

soldier. If the same process were applied

to the men who have been preferred by

their party, temporarily in the minority at

succeeding Presidential elections, the same

general tendency to draw upon the legal

profession for the higher places of our poli

tics would be none the less apparent.

Nor is this preponderating position of the

lawyer in the executive affairs of our na

tional life singular to itself. Analysis of

the history of the various states, whether of

the original thirteen or of the thirty-two

since admitted, would, in general, reveal

the same general tendency to draw lawyers

away from their practice into posts requir

ing administrative qualities. Without press

ing this division of my question upon my

fellow lawyers, it is no more than fair to say

that all executive offices, both state and na

tional, are continually making drafts upon

the Bar, not always to the individual ad

vantage of its members, in order to man the

commissions and the many administrative

posts, either existent or created from time

to time.

WHAT THE OPEN DOOR HAS DONE FOR THE

PROFESSION

While we inherit from the mother coun

try the great rights and functions which

have inhered to the Bar, we have in this, as

in many other respects, bettered upon the

original teaching. In England, even at the

present time, division between barrister and

solicitor is so sharp that only the former is

eligible to any judicial offices other than

those of the most insignificant character.

But, in practice, the distinction is carried

still further. All the great offices of the

British Cabinet — administrative as well as

legal — have, until the last few years, been

looked upon as the special privilege of the

barrister. It was a great surprise, almost

a shock, when, a few years ago, a single

solicitor was able, by reason of great ability

and conspicuous service, both to his pro

fession and to politics, to attain cabinet

rank. Even this experiment has not since

been repeated. So that, in British politics,

the barrister still retains the dominant posi

tion that tradition and long wont had con

ferred upon him. But, in this country,

every post, not only that which is the in

cident of his profession, but that belonging

to his country, is open to the lawyer. The

door of opportunity is so wide open to all,

that the obligation has been as widely dis

tributed as is the authority which created it.

As a natural corollary of this freedom, so

careful has been the preparation of men for

the Bar, so effective has been their training

and the discipline after they have entered

upon the practice, so keen and intelligent

has been their interest in public questions,
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and so high the character that if, upon a

given day, the President of the United

States should receive the resignation of

every judge of all the Federal courts, of

every member of his cabinet and all other

officials the performance of whose duties

required a legal training, he could fill their

places with full regard to the interests of the

public service, and with popular acceptance,

without drawing a single appointee from

any one of the great centers of population.

In other words, what is sometimes known

as the country lawyer, is so well grounded

in his profession, so completely a student

of his country, so deeply interested and so

well instructed in its politics, and of such

high character, that, by intelligent selection,

it would be possible to carry out such a

plan in its completeness and with safety.

Nothing could speak better for the modesty

and reserve of the lawyer, or show more

thoroughly how sound are the foundations

of our legal training or the safety of the

conditions which inhere in our life and

society.

NEITHER THE BOSS NOR THE DEMAGOGUE

While the lawyer is almost a dominant

force upon the higher table lands of our

politics and in congressional and state legis

lative bodies, while he has fairly adapted

himself to the change of methods, it may

with truth be claimed of him that he has

never yet become what is known as the

great boss, that peculiar character incident

to the later development of our practical

politics. In many instances, he has been

able to command leadership, but it has

never in a single instance involved depen

dence on politics for livelihood or fortune,

or the use of power for personal or im

proper ends. Nor have prominent lawyers

been found, in public life or out, who were

willing to stand behind men who bore this

relation to our politics and to share with

them the spoils which are supposed to be

the incidents of their position.

In like manner, thus far in our history,

no really great lawyer, whose reputation

was both made and earned in the practice

of his profession, or by experience on the

Bench, has attached himself to dangerous

or demagogic movements. It is the very

essence of the man well grounded in the

law that he shall stand in his vicarious re

lation to his client and hence to public

life and to society for stability, for cer

tainty, and for assured protection to life,

liberty, and property. The lawyer belongs

so essentially to a profession which has

been a gradual growth and evolution that

even revolution, to be acceptable to him

or to attract his support, has been com

pelled to conserve those interests and poli

cies which commend themselves to the

average man as safe and as making certain

the absence of any possibility of assault

upon the earnings of industry.

HOW PRIVILEGES HAVE CREATED OBLIGA

TIONS

As great privileges amounting almost to

monopoly have been granted to the lawyer,

it has been only natural, only human, only

Christian, that he should render conspicu

ous public service in return, and that he

should have looked upon this as making it

incumbent upon him to accept responsibili

ties commensurate with the powers conferred

upon him. His duties and obligations are

the incident of progress and as this cannot

go on without stability in the laws, respect

for the great work already done by man,

so the lawyer stands now as ever, and he

must so stand in the future, for everything

that promotes these great objects.

As no lawyer ever attains a position so

commanding that he may not be assigned

by the court, whose servant he is, to defend

the prisoner of the lowest grade and of most

probable guilt, so he carries with him

through life the obligation to do all that

lies in his power to save the institutions of

his country from the harm that may be

done by the reckless agitator who would

destroy what is, merely because it exists,
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who would raze the old structure merely

because it is old, not because it is ugly,

but, perhaps, for the very reason that it has

in it some of the elements of that beauty

the consciousness of which has never so

much as entered into the mind of such a

man.

This was most fittingly emphasized by

the late Chief Justice Cooley, in his ad

dress, as President of the American Bar

Association at Saratoga, in August, 1894,

when he said:

" What I desire to impres sat this time

upon members of the legal profession is

that every one of them is or should be,

from his very position and from the license

which gives him special privileges in the de

termination of legal questions and contro

versies, a public leader and teacher, whose

obligation to support the Constitution and

laws and to act with all due fidelity to the

courts is not fully performed when the

fundamental organization of society is as

sailed or threatened, or the laws defied or

likely to be in the community in which he

lives, as a result of revolutionary purpose,

or of ignorance, or unreasoning passion,

unless he comes to the front as a supporter

of settled institutions and of public order,

and does what he properly and lawfully can

to correct any sentiment, general or local,

that would in itself be a public danger, or

be likely to lead to disorder or unlawful

violence.

''It is a low and very unworthy view

anyone takes of his office when he assumes

that he has nothing to do with public igno

rance of the dutv of subordination to the

institutions of organized society, or with

breaches of law existing or threatened, ex

cept as he may be called upon to prosecute

or defend in the courts for a compensation

to be paid him."

In closing, I would emphasize anew the

thought that, as the lawyer finds himself

the beneficiary and the heir of great privi

leges which yield commanding opportuni

ties, it is more incumbent upon him than

upon any other to recognize that these

privileges and powers impose obligations

from which there can be no escape, as. in

deed, there ought not to be, except by meet

ing and welcoming them in the completest

sense possible. If, at any time it shall be

come apparent that the sanctity of the bal

lot is either threatened or assailed; if the

administration of the law, whether civil or

criminal, becomes either lax or careless; if

the evils in any industrial movement mani

fest such power that they threaten monop

oly or put popular rights in peril; if the

executive, the legislative, or the judicial

branches of our system shall, either by de

sign or accident, tend to trench unduly or

dangerously upon the rights of any of the

others — the one man who should resent

and resist the dangers thus threatened, is

the American lawyer. The traditions of

his profession, the execution of the high

trust confided to him, the example set him

by great leaders through- many generations,

all demand that he should exercise the

greatest watchfulness and show the highest

courage.

NEW YORK, N.Y., May, 1905.
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LEGAL RIGHTS IN THE REMAINS OF THE DEAD

BY FRANK W. GRINNELL

THE writer recently had occasion to

prepare an opinion for the Massachu

setts Cremation Society upon the subject

indicated by the title of this article. It

.appeared that, although the subject had

been discussed from time to time in various

books and periodicals as well as in judicial

•opinions,1 there was still much confusion

arising, to a considerable extent, from rea

soning based on misleading technicalities

.and dicta. It has seemed worth while, there

fore, to write an article, using the opinion

referred to as a basis, but covering a some

what broader field.

It is, of course, to be understood that this

examination has had especial reference to

the cause of the cremation of the dead as

advocated by the society above mentioned,

.and also that the writer does not discuss the

statutory rules of different localities.

The inquiry seems naturally to divide

itself into three parts or questions :

I. What is the right of a person to con

trol the disposition of his own body?

II. What are the relative rights of mem

bers of the family of a dead person

and others interested as among

themselves ?

III. In what form and substance should

instructions be given by one desir

ing to control the disposition of his

own body ?

THE RIGHT OF A PERSON TO CONTROL THE

DISPOSITION OP HIS OWN BODY

It has long been the common practice for

persons to give directions in their wills for

the disposition of their bodies, and from

1 For bibliography of the subject see note to

Johnston v. Marinus, 18 Abbott's New Cases

(N.Y.) at p. 75; Pettigrew v. Pettigrew, 207 Pa.

'St., 313; Perley " Mortuary Law," Am. and Eng.

JEncyc. 2d ed., Title, "Dead Body."

time immemorial these directions have been

respected. See an interesting article in Vol.

xvii of the Law Journal (London), p. 149.

The following are instances of this prac

tice:

Jeremy Bentham, whose learning and re

search in the law gives his example peculiar

weight, bequeathed his body for dissection.

William Pelham, Kt., in 1532, bequeathed

his body "to be buried in the chauncel of

Laughton." John of Gaunt, in 1397, di

rected his body to be buried in the cathedral

church of St. Paul, "and that it be not

buried for forty days during which I charge

my executors that there be no cering or

embalming of my corpse." Other refer

ences are given, in the article above cited,

to old forms of wills in conveyancing books ;

and the author tells us of the interesting

fact that on September 26, 1769, a Mrs.

Pratt 's body was burned "in the new bury-

ing-ground adjoining Tyburn turnpike,"

according to direction in her will. These

instances of the early English practice are

similar to the early Massachusetts practice,

and undoubtedly to the early practice in

other parts of this country, to illustrate

which the following clauses in wills are

chosen at random from local Probate Rec

ords. Moses Paine of Braintree, in 1643, by

his will (see Suffolk Records, vol. i, p. 26

orig. vol.) provided as follows: "My bodie

to be buried wheresoever it shall please

God to call me, at the discretion of my sonne

Moses whom I make mine executor." Com

fort Starr, in 1659, by his will (see Suffolk

Records, vol. i, p. 353) directs and provides,

''I commend and comit my soule into the

hands of Almighty God . . . my body to

ye earth fro whence it came to be burryed,

within ye usuall place of buriall in Boston,

so neere my Late wife as may be possible

with conveniency." So in the will of John

Kingsbury, in 1660 (Suffolk Records, vol. i,
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P- 379)' we find, "and my body I comitt to

the earth from whence it was taken after

my death to bee decently buried in Christian

buriall by the care and discretion of my

executors." And in the will of William H.

Sumner of West Roxbury (1860): "Item

Second. I will and direct that my body

shall be interred in my Tomb, on lot number

Eight Hundred and Forty-three, on Sumner

Hill, Mount Warren Avenue, in the Forest

Hills Cemetery, in West Roxbury." The

writer ventures the assertion that no one

who may read this article can examine three

or four old family wills without finding evi

dence of this custom.

The effect of this is well stated in the

English article above referred to, where it

is said: "It is difficult to suppose that these

directions, often accompanied with the mi

nutest details as to the manner and cost of

burial and by legacies dependent on their

observance, should have been mere vain

words of no binding force. At all events,

though hundreds of wills contain such direc

tions, it is strange, if they were of no bind

ing force, that none out of the large number

which are extravagant or absurd should

ever have been called in question in a court

of law. It is true that without such direc

tions a duty would be implied in the execu

tors to bury becomingly, and that in most

cases where it is expressed the duty is laid

on the executors. But the same is true of

many other parts of an executor's office,

and there is no reason why this duty as well

as the others should not be deputed to some

one who is not an executor."

This right, therefore, of directing the dis

position of one's body has been exercised

and respected here and elsewhere for cen

turies, although happily without frequent

resort to the courts. And this has been

appreciated by the courts, as is shown by

the opinion in the leading case of Pierce v

Swan Point Cemetery,1 that "the right of a

person to provide by will for the disposition

of his body has been generally recognized."

1 10 R. I. 227.

There appear to be few expressions of

legal opinion which qualify or contradict

the general rule and custom. One English

judge, in 1882, in the case of Williams v.

Williams,1 expressed an opinion that a man

cannot dispose of his body by will because

there is no property in a dead body. This

opinion was not, however, called for by the

facts of the case before him, and, as will be

shown later, does not prevent the courts

from carrying out the testator's wishes, even

in England.

This English opinion, although ably criti

cised in England (see 1 7 Law Journal, above

referred to), was quoted with approval by

the California court in the case of Enos v.

Snyder.2 But these opinions were based

largely on an old common law maxim that

"there is no property in a dead body," the

origin, and even the existence, of which

have been disputed.*

Whatever its origin, the statement that

a body is not property is neither useful

nor helpful in the present discussion, and

the question is merely one of phraseology.

It is certain that rights in the bodies of the

dead are not property in the sense of mer

chandise. It is equally certain that one

cannot draw from the premise that there is

no such property the conclusion that there

are no enforceable rights. Accordingly, in

the recent Pennsylvania case of Pettigrew

v. Pettigrew,4 the opinions in Williams v.

Williams and Enos v. Snyder, that a man

cannot control the disposition of his body,

which have just been criticised as obiter, are

stated to be opposed to the weight of au

thority in this country. In this same Penn

1 L. R. 20 ch. D. 659.

2 131 Cal. 68. The actual decision in Enos v.

Snyder turned on the local statutes. The views

of the California court on the general subject

have been curiously vacillating. See O'Donnell

v. Slack, 123 Cal. 285 at 288.

5 See report of Hon. Samuel R. Ruggles, in re

Beekman St., 4 Bradford's Surrogate Rep. at pp.

520—521 (N. Y.); tf. 10 Central Law Journal at

P- 3°4.

4 207 Pa. St. at p. 317 (1904).
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sylvania case the court expressed a doubt

as to how far the desires of the decedent

should prevail against those of a surviving

husband or wife, but it was a doubt by a

court which fully recognizes and agrees with

the general line of argument adopted in this

article.

Even in England, in spite of Williams v.

Williams, the present practice of the ecclesi

astical courts is to respect the wishes of

the deceased, for, in 1892, Dr. Tristram of

the Consistory Court of London, said:

"Where the deceased has himself ex

pressed a wish to be buried in that or in any

other church yard, the invariable practice

of the court is by a faculty to give effect to

such wish." ' And later, in 1894, he shows

that they carry out the wish of the deceased

to be cremated.2

The matter may be summed up by an

apt quotation from an opinion of the Su

preme Court of Iowa: "It always has been

and will ever continue to be the duty of

courts to see to it that the expressed wishes

of one as to his final resting-place shall, so

far as it is possible, be carried out." *

II

WHAT ARE THE RELATIVE RIGHTS OF MEM

BERS OF THE FAMILY OF A DEAD PER

SON AND OTHERS INTERESTED, AS AMONG

THEMSELVES?

In the opinion of the -writer as above

stated, the directions of the decedent in a

will or other appropriate writing are of bind

ing force and effect. This second question,

therefore, arises where the deceased has ex

pressed no opinion upon the whole matter,

and when the family differ among them

selves. In such cases there are no absolute

rights. There are, however, definite rules

of precedence which may, and which prac

tically always do, govern the matter; but,

in the last resort, the courts may give

weight to special circumstances and estab

lish a rule of fitness and decency in the par

ticular case which does not precisely con

form to these rules of precedence.

In Massachusetts the court decided in the

case of Burney v. Children's Hospital,1 that

the father of a deceased minor child may

maintain an action for damages for muti

lating the child's body by an unauthorized

autopsy. The grounds of the decision were

that in the Massachusetts decisions "a right

of possession" (of a dead body) " is recog

nized, which is vested" (primarily) "in the

husband or wife or next of kin, and not in

the executors." The court then held that

the father, as the natural guardian of the

child, was entitled to the possession of its

body for burial in the condition in which

it was at time of death, and, therefore, was

entitled to sue for mutilation of it.

From the opinion in this and other cases

it may be laid down as the general rule of

law in this country that, in the absence of

special circumstances of unfitness and in

the absence of expressed wishes of the de

ceased :

1. The husband has the right to control

the disposition of his wife's body.2

2. The wife has the same right as to her

husband's body.1

3. If there is no surviving husband or

wife, the living children have the right, as

they naturally come next.4

4. Next would come probably the living

grandchildren.

5. If there were no children or other de

scendants, then first the father;8 second,

the mother, as she is the natural guardian

after the father. (A court might regard the

1 InreDinon, 1892, P. 386 at p. 391.

3 In re Kerr, 1894, P. 284 at p. 293.

8 Thompson v. Deeds, 93 la., 228.

See also O'Donnell v. Slack, 123 Cal. 285.

1 169 Mass. 57.

2 Smyley v. Reese, 53 Ala. 89; Weld v. Walker,

130 Mass. 422.

* Hackett v. Hackett, 18 R. I. 155; Larson v.

Chase, 47 Minn. 307.

4 See Lowry v. Plitt, 16 Am. Law Reg. N. S.

i S5 (Pa.).

* Burney v. Childrens' Hospital supra. See

also The Queen v. Price infra.



THE GREEN BAG

father and mother as having equal rights,

•especially if the deceased child was of age.)

6. After them, the living brothers and

•sisters, and so on through the living next

•of kin.1

7. That the rights of these persons in

terested will be protected by a court of

equity.*

8. That the estate is liable for the rea

sonable expenses of disposing of the 'body.3

9. That, in the absence of directions from

those entitled to give them, the executor or

administrator has the right and duty of

providing decent burial.1

It has been argued, even by judges whose

•conclusions agree substantially with those

lierein expressed, that all of these rights

spring from legal duties; for instance, that

.a husband has the right to his wife's

body because he has a right to administer

Tier estate and because the office of adminis

trator carries the duty to bury and, there

fore, the right to the body.5 Such reasoning

seems fallacious and unnecessarily complex.

It overlooks the distinction between the

various rights. Some are public rights con

nected with public duties, such as the old

•common law duty of a householder to

bury a person dying under his roof, if there

was no one else to do it." The dutv and

1 See Lowry v. Plitt, supra; cf. Bogert v. City

of Indianapolis, 13 Ind. 134 and 10 Central Law

Journal at p. 327.

3 Weld v. Walker, supra.

3 Constantinides v. Walsh, 146 Mass. 281; Per-

ley, "Mortuary Law," 78 and note.

4 a Blackstone's Com. 508; Pettigrew v. Petti-

grew, supra.

8 See Pettigrew v. Pettigrew, supra.

8 See Reg. v. Stewart, 12 Ad. and E. at pp.

778, 779. This positive duty of the householder

seems to rest on the negative legal duty to refrain

from keeping a nuisance on his premises or from

doing other offensive things, see Lord Denman's

language in the case referred to at p. 778.

"It should seem that the individual under

whose roof a poor person dies is bound to carry

the body decently covered to the place of burial;

he cannot keep him unburied, nor do anything

which prevents Christian burial; he cannot there

fore cast him out, so as to expose the body to

corresponding right of the executor or ad

ministrator to bury may also fairly be con

sidered to be public in their nature, because

some one must do it. Other rights, how

ever, are not of the same class. Some who

have rights may under some circumstances

have duties in the same matter, as in the

case of the husband or wife or father or

mother where there is no estate of the de

ceased.1 But it does not follow and is not

the fact that such duties and rights are al

ways correlative. There is no public con-

violation or to offend the feelings or endanger the

health of the living, and for the same reason he

cannot carry him uncovered to the grave." Cf.

Reg. v. Vann, 2 Den. C. C. 325.

1 See Constantinides v. Walsh, 146 Mass. 281,

Perley, "Mortuary Law," pp. 36-39. On page 38

of Mr. Perley's book it is said that "when a person

upon whom the duty of burial rests is incapable

of acting, . . . the duty falls upon the next one

having it. ..." The meaning of this remark is

not quite clear, but, if it means that there is a

legal duty for the performance of which (in the

absence of statute) the next of kin, who were not

bound to support the deceased, can be held re

sponsible, the statement may well be doubted.

The case of Jenkins v. Tucker, I. H. Bl. go, cited

by Mr. Perley, does not support such a state

ment, and there seems to be no reason why a rela

tive, who is not bound to support the deceased

before death, should be bound to bury him. Of

course, if the deceased died in the house of the

relative and no one else would bury him, the rela

tive would have to do it; but that duty is im

posed on the householder as such (see Reg. v.

Stewart, supra) and not on the ground of rela

tionship, and the fact that the relative is given

a right to bury is no reason why the duty should

be imposed if he does not wish to exercise the

right. It is said that this duty was imposed

under "the civil law of Ancient Rome," see

Pierce v. Swan Point Cemetery, 10 R. I. 227;

but that is hardly sufficient authority under our

modern conditions and laws of independence.

In the case of a husband and father the situa

tion is different. His duty both to support and

to bury is a duty not only to his wife and child,

but to the public (see Reg. v. Vann, 2 Den. C. C.

325), whereas his right to control, as against others,

is founded on private feelings. It seems probable

from Mr. Perley's text on p. 78, that this note

is merely explanatory and not inconsistent with

his views.
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cern in the disposal of the body except to

see that it is decently done. The rights of

persons in such matters as are here consid

ered are, therefore, essentially private, and

rest on the law's respect for private feelings,

and the law, so stated, does not require

technical and misleading analogies to sup

port it.1 •

It is suggested in the Rhode Island case

of Pierce v. Swan Point Cemetery, already

referred to, that all the rights in a dead

body are subject to regulation by a court of

equity similar to the control which a court

exercises as to the custody of children, the

ground being that the custody of a dead

body is a "trust" for friends and others

feeling a natural interest; and this sugges

tion was repeated by the court in Hackett

v. Hackett,2 with the additional remark,

that "in no case is it" (the right to control)

"an absolute right."

It is to be regretted that the word "trust "

has been introduced into the discussion, for

the word has such technical significance in

the law of property that it is likely to create

confusion. It is clear that all that is meant

by the word "trust," as used by the Rhode

Island court and other . courts that have

used it, is that after the burial of a body the

courts will protect the repose of the dead,

and will settle disputes by some common-

sense rule of respect for the feelings of those

interested; and before burial, if disputes

arise between next of kin of the same de

gree who have equal rights, or even between

relatives of different degrees under special

circumstances, the courts will regulate the

matter as well as they can on the ground

that rights in this class of cases are not ab

solute, like property rights, but are subject,

not only to the rules of public health and

decency, but also, to some extent, to con

siderations of fitness and respect. For in

stance, it is not uncommon for persons de

siring cremation to direct that their ashes

be given to the winds. The jurisdiction

over such a case does not rest on any theory

of a "trust," as the word is used in the law

of property. It exists, and has always ex

isted in this country, because common sense

and decency demand it and it is limited by

the ordinary limitations of common sense

and decency. There is no reason why a

court 'should thwart such wishes.

So far this discussion of the rights of rela

tives has been confined to the law of this

country. In England there has been a curi

ous conflict of law between the ecclesiastical

and the civil courts as to the right to cremate

a body in the absence of the express wish

of the deceased. It has been pointed out

by Hon. Samuel R. Ruggles, in a well-known

report,1 that the English ecclesiastical

courts exercise over the burial of the dead

"a legal, secular authority which they had

gradually abstracted from the ancient civil

courts to which it originally belonged," and

that the separate existence and authority

of the English ecclesiastical courts, there

fore, has helped to prevent the civil courts

from developing the law of individual rights

in the matter.

Notwithstanding the ecclesiastical juris

diction, however, the subject occasionally

comes into the English civil courts and in

1884, in Queen v. Price,2 a man was indicted

for cremating, under somewhat irreverent

conditions, the dead body of his minor child.

Sir James Stephen decided, after a careful

analysis of the authorities, that, at com

mon law, it was the right and duty of the

father to dispose of the body "by burying or

in any other manner not in itself illegal,"

and that he committed no offense by cre

mating it, if he did not do it in such a way

as to create a nuisance, or to avoid an in

quest.

On the other hand, Dr. Tristram in 1892,'

and again in 1894,' stated the opinion of

1 See O'Donnell v. Slack, 123 Cal. 285 at p. 289.

2 18 R. I., 159.

1 In re Beekman Street, 4 Bradf. Surr. at pp.

520-521 supra.

2 12 Q. B. D. 247.

3 In re Dixon, 1892, P. 386 at p. 393.

4 In re Kerr, 1894, P. 284 at p. 293.



35° THE GREEN BAG

the ecclesiastical court to be, that crema

tion was improper, except by expressed

wish of the deceased, because it deprived

the deceased of his right "to Christian

burial in the accustomed form in a conse

crated burial ground." He cited the opin

ion of Lord Stowell in Gilbert 'v . Buzzard,1

and of Lord Denman in the commorf law

case of Reg. v. Stewart,1 to show that this

right existed "by ecclesiastical as well as by

common law" for every person dying in

England (with certain exceptions), and then

says that a person should not be deprived

of this right "unless he has left written

directions or expressed in his life a wish, to

be cremated."

In England, therefore, up to 1902, when

the " Cremation Act " hereinafter mentioned

was passed, it was not a criminal offense by

cremation to deprive a child of its so-called

right to "Christian burial in the accustomed

form," if a person having the rightful cus

tody of the body did it without the assis

tance of the ecclesiastical court; but that

court would not assist in the operation if

such assistance was needed.

It is submitted that Dr. Tristram's rule is

sound to the extent that the court will not

assist executors or others to cremate a body,

in opposition to the wishes of the surviving

husband or wife or next of kin, unless the de

ceased has expressly requested cremation;

but, that the court should refuse to allow

cremation when those nearest the deceased

desire it, seems to be a rule not warranted

by authority, even in English law. In the

opinions, in which he lays down his rule,

Dr. Tristram admits that cremation "though

not contemplated, 'is not prohibited either

by ecclesiastical or by statute law nor yet

by common law."3 He further shows that

cremation does not prevent subsequent

"Christian burial" of the ashes, and, if the

remains have been cremated by the testa

tor's directions, he sees no objection to the

1 i Hagg. Consist. 333, S. C. 3 Phill. 335.

a 12 Ad. and E. 773.

' 1894 P. at p. 287.

use of the " Burial Service, " just as it is

customary to use it in the burial of the

ashes of a person who has been burnt to

death.1 Having gone thus far, Dr. Tris

tram stops short and requires "the direc

tions of the deceased." He therefore in

terprets the right of "burial" as a right to

decay "in the accustomed form" for the

customary length of time and no longer and

no less. This is illustrated in a most strik

ing way by the passages from Lord Stow-

ell's opinion in Gilbert v. Buzzard, which are

given in a foot-note and which Dr. Tris

tram professes to follow.2 The authorities

1 1892 P. at p. 394.

3 In Gilbert v. Buzzard, 2 Hagg Consist 333,

Gilbert claimed the right to bury his wife in the

parish churchyard in an iron chest at the ordinary

charge for a wooden coffin. The parish objected

and the court ruled that Gilbert must pay extra.

Lord Stowell said, at p. 348, as to the right to

burial: "That right strictly taken is to be returned

to his parent earth for dissolution and to be car

ried thither in a decent and inoffensive manner;

when these purposes are answered, his rights are,

perhaps, fully satisfied in the strict sense in which

any claim in the nature of an absolute right can

be deemed to extend," and, on pp. 353-354, he

limited the right as follows:

"The legal doctrine certainly is and has re

mained unaffected — that the common cemetery

is not res unius cetatis the property of one genera

tion, now departed, but is likewise the common

property of the living and of generations yet un

born, and is subject only to temporary appropria

tions.

" If this view of the matter be just, all contriv

ances that, whether intentionally or not, prolong

the time of dissolution beyond the period at

which the common local understanding and usage

have fixed it, is an act of injustice unless com

pensated in some way or other." . . .

" In country parishes . . . more ground can be

spared . . . but in populous parishes, in ...

cities, the indulgence of an exclusive possession

is unavoidably limited; . . . the period of decay

and dissolution does not arrive fast enough, in the

accustomed method of depositing bodies in the

earth, to evacuate the ground for the use of suc

ceeding claimants."

So Gilbert had to pay extra.

In The King v. Coleridge, 2 B. & A. 806 S. C.

i Chitty 588, the Court of Kings Bench had re

fused a mandamus to compel burial in an iron
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cited by Dr. Tristram were discussed, With

other cases, by Sir James Stephen in Queen

v. Price, already referred to, in which case

they were cited to show that cremation was

a crime. He criticized the authority of

those opinions on the ground that the courts

said nothing whatever about cremation;

that the question had not been raised; that

the courts went on the assumption that a

man wished Christian burial in the accus

tomed form and did not consider the possi

bility of a man's entertaining or acting

upon any other view. Continuing, he said:1

" If it is a duty to give every corpse Christian

burial the duty must be violated by burn

ing it. I do not think, however, that the

cases really mean to lay down any such

rule. The question was not before the

court in either case." The opinions are not

to be taken too literally, for "the expression

'Christian burial' is used, which is obviously

inapplicable to persons who are not Chris

tians, Jews for instance, Mahommedans, or

Hindus," *

This opinion seems to dispose of the

authority cited by Dr. Tristram for the ec

clesiastical practice, and the practical rea

soning of Lord Stowell is so secular in char

acter that one would expect it to startle a

spiritual court out of the doctrine that the

existence of the right to "Christian burial"

forbids cremation unless by the wishes of

the deceased.

Lord Stowell 's reasoning certainly illus

trates the truth of Mr. Ruggles' character

ization of the ecclesiastical authority in such

matters as "legal" and "secular," and it is

obvious that the English precedents on the

subject are entitled to little weight in this

coffin, on the ground that, although the right of

sepulture may be a common law right, "the

mode of burial is a subject of ecclesiastical cog

nizance alone." This seems inconsistent with

Dr. Tristram's statement of the common law.

1 12 Q. B. D. at p. 253.

* Cf. Sir John Nicoll's opinion in Kemp v.

Wickes, 3 Phill. 264 at pp. 269, 272 and 300, in

which he discusses the duty of the incumbent of

a parish as to the burial of Dissenters.

country, where all secular authority is vested

in the civil courts.1

To sum up this branch of the subject,

in spite of such differences as have been

pointed out, of reasoning and phraseology

in different cases, the rules of precedence

and of rights of relatives throughout this

country are, in the absence of statute, sub

stantially those herein stated; and in Eng

land, although at present the doctrine of

" Christian burial " and the rights of relatives

are limited, as above stated, it seems prob

able that in the near future, when the

public becomes more accustomed to the idea

of cremation and its advantages and the

courts have more thoroughly digested the

opinion of Sir James Stephen in Queen v.

Price, the law will gradually develop along

the lines of the American cases. That this

is the natural development demanded by

modern conditions and its accomplishment

seems to be merely a question of time and

of overcoming conservative ideas. The

gradual progress in this direction is reflected

in the English "Cremation Act, 1902, "2 a

legislative recognition of the practice of cre

mation, which provides that burial authori

ties may construct crematories, and the Sec

retary of State may regulate the cases and

conditions under which cremation may take

place.3

1 Cf. statement by Sir John Nicoll in Kemp v.

Wickes, 3 Phill. 264 at p. 276. Stephen, J. in Reg.

D. Price, 12 Q. B.D.247 at p. 249; Reports of Com

missioners on the Ecclesiastical Courts of Eng

land and Wales of 1832, pp. 19-22.

2 2 Edw. 7, Chap. 8.

3 See Section 7 of the act. In this connection

the following provision of the act is interesting :

§ ii. " The incumbent of any ecclesiastical

parish shall not, with respect to his parishioners

or persons dying in his parish, be under any obli

gation to perform a funeral service before, at, or

after the cremation of their remains, within the

ground of a burial authority, but, on his refusal

so to do, any clerk in Holy Orders of the Estab

lished Church, not being prohibited under eccle

siastical censure, may, with the permission of the

bishop and at the request of the executor of the

deceased person, or of the burial authority, or

other person having charge of the cremation, OJ



352 THE GREEN BAG

III

IN WHAT FORM AND SUBSTANCE SHOULD

INSTRUCTIONS BE GIVEN BY ONE DE

SIRING TO CONTROL THE DISPOSITION

OF HIS BODY.

1. Such instructions should be contained

in the will, in order that they may have the

benefit of the special sanction and force of

that instrument.

2. As wills are often not opened until

after funeral and burial have taken place,

such instructions should also be made

known in writing to the person or persons

likely to have charge of matters immediate

ly after death, such as an immediate rela

tive, the head of the house in which one

lives, or an executor named in a will and

known to the family to be so named. A

clearly expressed oral request is probably

sufficient; but it has neither the sanction

interment of the cremated remains, perform such

service within such ground." This section re

flects the feeling of some members of the Estab

lished Church.

The writer understands the precise attitude of

the Roman Catholic Church at present to be as

follows :

" i. The Church is opposed to cremation.

"2. If a dying person declares his resolve to

have his body cremated, priests will not give him

the sacraments, nor bury him with Catholic rites.

"3. But if the body is to be cremated against the

will of the deceased, the body may be brought to

the church for mass and blessing, or blessed at

the house (where deceased died) , and after the

cremation the ashes (without any religious ser

vice) may be deposited in consecrated ground

" 4. The priest, however, may not accompany

the body to the crematory for any rites, nor even

for social or civil reasons." For a fuller statement

see the answers by the Congregation of the Inquisi

tion, approved and ratified by Pope Leo XIII, to

questions of the Archbishop of Friburg in 1892,

published in the American Ecclesiastical Review,

vol. XII, p. 499 and (in a translation) in the Third

nor the freedom from mistake and error of

directions written and signed.

CONCLUSION

To sum up, then, the authorities generally

in this country, except where the law has

been changed by statute, show ordinarily

that :

First, a person may control the disposi

tion of his or her body, and direct it to be

cremated.

Second, if no such directions are left, the

matter is in the control of the survivors in

the order above stated; but, where disputes

arise between persons of the same degree

of kinship or in any unusual circumstances,

the court will take control, and exercise a

wise discretion in the matter.

Third, the mode of control by the dece

dent is that which has just been indicated.

BOSTON, MASS., May, 1905.

Annual Report of the Board of Directors of the

Massachusetts Cremation Society.

It seems clear that the rules above stated were

not strictly adhered to in the Case of General

von Xylander. a distinguished Roman Catholic,

whose body was recently cremated in Germany,

and who was known to have been a member of a

Cremation Union for several years before bis

death. This has caused considerable discussion

in the press, both in Germany and elsewhere, as to

whether the Church was changing, its attitude.

The writer understands that the case is not re

garded as a precedent by the church; but it is

said that at least one similar instance has recently

occurred. Such cases are probably to be ex

plained by the following clause from the decree of

Dec. 15, 1886. referred to by the Inquisition in its

answer to the fourth inquiry of the Archbishop

above referred to.

" In particular cases, however, in which doubts

or difficulties may arise, the ecclesiastical superior

of the place must be consulted, who, after due

consideration of all the details, will decide upon

that course of action which he shall judge in the

Lord to be the most conformable to the teachings

of the Church."
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SOME LEGAL ASPECTS OF THE EQUITABLE SITUATION

ANONYMOUS

EVER since the early part of February

the newspapers have been filled almost

daily with accounts of the struggle which is

being waged for the control of the manage

ment of the Equitable Life Assurance So

ciety. The situation presents some inter

esting and, in some respects, novel questions

of law, and it has been thought that an

examination of these, accompanied with a

somewhat clearer review of the history of

the controversy and of the questions now

at issue than it would be possible to glean

from the contradictory and oftentimes con

fused articles contained in the daily press,

may prove of interest to the readers of The

Green Bag.

The Equitable Life Assurance Society of

the United States was organized in 1859,

under the Life Insurance Law of the State

of New York. This statute (Laws 1853,

Chapter 463), which has been incorporated

into the present Insurance Law of that

state, took the place, so far as life insurance

companies were concerned, of an earlier

act (Laws 1849, Chapter 308), which was

the first general statute enacted by the New

York Legislature regulating the incorpora

tion of insurance companies. Previous to

the enactment of the law of 1853, there had

been numerous life, fire, and marine insur

ance companies doing business in New York.

The business of life insurance was then com

paratively a new thing, and the principles

which must be observed in order that it

mav be safely and successfully transacted

were not fully understood. Small com

panies, organized without adequate finan

cial backing, or any proper appreciation of

the principles of the business, had come to

grief with dire results to their policy-holders.

These companies were almost all so-called

"Mutual Companies," that is, companies

which had no capital stock and of which

the members were the policy-holders. Only

two of these so-called mutual corporations

survive to-day, the New York Life and the

Mutual, both of which were organized under

special acts of the New York Legislature

prior to the enactment of the general laws.

The statute of 1849 permitted the organiza

tion of both stock and non-stock companies

to engage in the business of life insurance,

but four years later, on the enactment of

the law under which the Equitable was or

ganized, the legislature evidently decided

that past experience rendered it advisable

that companies authorized to do a life insur

ance business should be put under stringent

regulations and required to possess a certain

amount of financial backing. The Act of

1853, therefore, permitted the organization

of stock life insurance companies only, and

required that upon organization such cor

porations should have a paid-in capital of

$100,000 before beginning business. This

requirement is contained in the New York

statutes of to-day, and since 1853 there has,

we think, been no attempt to organize any

thing but a stock corporation under the

laws of New York for the purpose of trans

acting the ordinary business of life insur

ance. Although some of the stock corpora

tions doing a life insurance business under

New York laws give to certain classes of

policy-holders a right to vote for directors

of the company, the Mutual and the New

York Life remain the sole representatives

of the old type of "Mutual Companies."

In 1859 the business of life insurance was

almost in its infancy, and $100,000 was re

garded as a very large sum to invest in such

a venture. In that year Mr. Henry B.

Hyde, the founder of the Equitable Life,

was employed as cashier by the Mutual Life

Insurance Company. His father was one

of the most successful insurance solicitors

in the employ of that company. Mr. Hyde

was a young man of brief business exper
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ience, but of great ambition, and, as the

future proved, of great creative genius. He

determined to organize a new life insurance

company, and to make it the greatest insti

tution of its kind in the world. Before his

death in 1899, he had fully succeeded in

accomplishing his ambition. Neither he

nor his father possessed the requisite means

for floating the new company. Young Mr.

Hyde was a member of the Fifth Avenue

Presbyterian Church, of which the Rev.

James W. Alexander, D.D., was then pas

tor. Mr. Hyde interested his pastor in the

new project, and, through the latter 's aid,

men of means who belonged to Dr. Alex

ander's congregation (which was then prob

ably the most wealthy in New York), were

induced to supply the means necessary to

launch the new enterprise. Mr. William C.

Alexander, a brother of Mr. Hyde's pastor,

was made the first president of the Society,

and held that office during its early years.

Mr. Hyde was its original vice-president

and manager. Subsequently Mr. Hyde gave

two of Dr. Alexander's sons positions with

the Society; these were Messrs. James W.

Alexander, Jr., and William Alexander, of

whom the former succeeded Mr. Hyde in

the presidency of the Society in 1899, and

the latter has for many years been treasurer

of the corporation. It was thus that the

Hydes and Alexanders first became asso

ciated with the Equitable Life Assurance

Society. Mr. James H. Hyde, the present

vice-president, succeeded to that office at

the time of his father's death in 1899.

The charter adopted for the Equitable

Life by its incorporators contained some

peculiar provisions which have a bearing

upon the controversy now prevailing. Article

3 of the charter provides:

"The holders of the said capital stock may

receive a semi-annual dividend on the stock

so held by them not to exceed 3^% of the

same, such dividends to be paid at the

times and in the manner designated by the

directors of said company. The earnings

and receipts of said company, over and

above the dividends, losses, and expenses

shall be accumulated."

Article 4 provides that the corporate

powers are to be exercised by a board of

52 directors divided into four classes of 13

each, one-fourth of the number of directors

to be elected annually and to hold office

for four years, or until their successors are

chosen.

' ' In the election of directors every stock

holder in the company shall be entitled to

one vote for every share of stock held by

him, and such vote may be given in person

or by proxy. At any time hereafter the

board of directors, after giving notice at

the two previous stated meetings may, by

a vote of three-fourths of all the directors

provide that each life policy-holder, who

shall be insured in not less than $5,000

shall be entitled to one vote at the annual

election of directors, but sucb vote shall

be given personally and not by proxy."

Article 6 of the charter provides that

"the insurance business of the company shall

be conducted upon the mutual plan."

From small beginnings the Equitable

Society has grown to very large proportions.

At the end of the year 1904 it possessed

total assets of over $413,000,000 including

a surplus of over $80,000,000, and the total

of its outstanding insurance amounted to

the enormous sum of $1,495,542,892. Its

policy-holders are scattered in every quarter

of the world.

At the time of the origin of the Society

its capital stock was divided among a con

siderable number of men, no one of whom

held any large proportion of it. Before his

death, however, the late Henry B. Hyde

had acquired and brought into his own

hands a majority of the company's capital

stock, and in 1895 he transferred this stock

to certain trustees, of whom the present

survivors and representatives are James W.

Alexander, James H. Hyde, and William H.

Mclntyre, one of the vice-presidents of the

Society. This trust will expire by the terms

of the trust deed in July 1906, when the
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younger Mr. Hyde attains the age of thirty

years, and the stock which makes up the

trust fund will then become the latter 's

individual property. Meanwhile, by their

control of a majority of the Society's capital

stock, the election of the directors has been

vested in the hands of these trustees.

The controversy now prevailing in the

Equitable Society first arose early in Feb

ruary of the present year, a date subsequent

to the annual election of directors, and just

before the annual meeting of the board to

elect officers for 1905. It was inaugurated

by the president, Mr. Alexander, who at

that time presented to Mr. Hyde two peti

tions signed by a large number of the

officers of the Society, one of them demand

ing that immediate steps be taken to place

the policy-holders of the Society in control

of the corporation, and representing that

the control of the company by its stock

holders was damaging to its business; the

other expressing the opinion that the con

tinued exercise by Mr. Hyde of the great

powers which he had assumed to exercise

as vice-president of the Society would be

prejudicial to its interests. These petitions

were laid before the board of directors, and

with them was submitted an opinion signed

by eminent counsel, to the effect that the

board of directors of the Society had, under

Sec. 52 of the Insurance Law of the State

of New York, power by a mere majority

vote, without consent of the stock-holders,

to amend its charter so as to confer upon

all policy-holders the right to vote in person

or by proxy. A form of amended charter

in accordance with this opinion was at the

same time laid before the board.

From that beginning the controversy has

developed and spread. Charges and coun

tercharges have been made in the public

press. The old officers of the Society were,

however, all reglected and a committee ap

pointed to adopt a plan for giving policy-

holders a right to vote in corporate meet

ings, and for indemnifying the stock-holders

for their loss of control. This step, which

it was supposed would furnish a solution

of the controversy, proved in reality to be

but the commencement of the real fight.

The so-called committee on mutualization

were advised by counsel that the Society

was without power to purchase shares of

its own capital stock, or to divert its funds

to payments to stock-holders by way of com

pensation for loss of their voting power

(see New York Insurance Law § 16). Policy-

holders' committees were organized to bring

pressure to bear upon the Society to give

to policy-holders the right to vote for direc

tors. Compromises were proposed and re

jected. Finally Mr. Hyde, as the principal

stock-holder, at the request of the board

of directors and a policy-holders' committee,

agreed to a plan whereby the stock was to

continue to elect 24 of the directors of the

Society, and the remaining 28 were to be

chosen by the policy-holders. An amended

charter, containing these provisions, was

adopted by the directors and submitted to

the Superintendent of Insurance for his

approval. Thereupon minority stock-holders

began to make themselves heard. One of

these, Mr. Franklin B. Lord, has instituted

a suit, attacking the validity of the pro

posed amendments to the charter upon the

ground that they deprive the stock-holders

of property rights., and that this cannot be

done without the consent of all the stock

holders of the Society. In this suit a large

number of other stock-holders have inter

vened, and many of the questions of law

will apparently be threshed out in the course

of this litigation. Policy-holders' suits have

been instituted, not only in New York, but

in a large number of other jurisdictions.

Attempts have been made to have re

ceivers appointed for the Society and its

assets. Investigations of the Society's af

fairs are being carried on by the Insurance

Department of the State of New York, and

by a committee of its own directors. Charges

of malfeasance have been made against Mr.

Hyde by Mr. Alexander or his partizans,

and similar countercharges have been made
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against the latter. Both parties have ex

plicitly denied the truth of these charges.

More recently Mr. Hyde and the other

beneficiaries under the trust deed created

by the late Henry B. Hyde, have instituted

a suit for the removal of Mr. Alexander

as one of the trustees of the estate.

Although the Society is admittedly in a

strong and solvent condition, and abun

dantly able to discharge all its obligations,

charges of financial wrong-doing have been

made against some of its officers. The

principal of these charges are that excessive

salaries have been paid to its officers; that

both Mr. Alexander and Mr. Hyde have

been interested in underwriting portions of

proposed issues of certain securities of the

same kind and issue as securities subse

quently purchased by the Society from the

banking houses which issued them, and

that the Society bore the expense of a large

public dinner given to Monsieur Cambon,

the former French Ambassador, in the

names of Senator Depew and Mr. Hyde.

The main question raised by the proposed

changes in the constitution of the Society

relates to the power of the state, or of the

board of directors of the corporation under

authority delegated by the state (New York

Insurance Law §52), to change the method

of electing the directors of the Society, so

as to vest in the policy-holders the right to

nominate a majority of the board. It

should be first observed that in the case of

the Equitable, or any other purely stock

insurance company, the relation of the

policy-holders to the corporation is simply

that of persons who have entered into con

tracts by which the company agrees, on the

happening of some future event, to pay to

them, or to the beneficiaries named in the

policy, certain sums of money. These sums

may or may not include dividends from the

surplus profits of the corporation. ,If the

agreement is to pay dividends, the person

with whom the company has contracted is

known as a "participating policy-holder,"

and the amount to be paid upon his policy

will depend, to some extent, upon the suc

cess with which the company's business is

carried on. If, on the other hand, the

policy is a "non-participating policy," the

agreement is to pay simply a fixed sum of

money. In neither case, however, is the

policy-holder in any sense a member of the

corporation.1

Nor is there any relation of trustee and

ccstui que trust between the company and

its policy-holders.2

The proposition made by the amended

charter is to confer upon this class of per

sons, who until the maturity of their pol

icies, conditioned upon their continuing to

make regular payments of premiums, are

not even creditors of the Society, the right

of controlling, or at least electing persons

who are to control the management of the

Society and its business, and to take this

right of election away from the members

of the corporation, who now — as is cus

tomarily the case in all stock companies —

are in the possession of and exercise it.

It is of course familiar that the charter of

a corporation constitutes a contract between

the state and the company ; 3 between the

state and the stock-holders;4 and between

the company and the stock-holders.5

Against the right to change the charter

as against the dissent of any stock-holder

are cited the provision of §10 of Article i

of the Federal Constitution forbidding any

state to "pass any • • . law impairing the

obligation of contracts," and the provision

of the Fourteenth Amendment: "Nor shall

any state deprive any person of life, liberty,

1 People v. Security Life Ins. Co.. 78 N.Y.,

I 14, 122.

1 Bewley v. Equitable Life, 61 How. Pr., 344;

Pierce v. Equitable Life, 145 Mass., 56; Hunton v.

Equitable Life, 45 Fed. Rep., 661; Everson v.

Equitable Life, 68 Fed. Rep., 258, affd. 71 Fed.

Rep., 570.

1 Dartmouth College v. Woodward, 4 Wheat.

Wilmington Railroad Co. v. Reid, 13 Wall.,

264.

1 Clearwater v. Meredith, i Wall., 25.
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or property without due process of law."

The second of these provisions is duplicated

in the New York State Constitution.1

Since the decision in Dartmouth College

v. Woodward established the rule that a

corporate charter constituted a contract

whose obligation was forbidden to be im

paired by the state, it has been customary

in granting charters to corporations, and in

enacting general acts authorizing the forma

tion of companies, for the state to reserve

to itself power to amend or repeal all acts

of incorporation at pleasure. The state of

New York had reserved such power to itself

at the time of the organization of the

Equitable Society.2

The various courts which have had this

reserved power of the state to amend or

repeal corporate charters under considera

tion, have not agreed in the views which

they have taken of the extent of the power

possessed by the state under such reserva

tions to change the corporate organization

or enterprise against the will of the com

pany or of minority stock-holders.

In New Jersey, and in some other juris

dictions, it has been held that while the

state under such reserved power has the

right at will to put an end to the corporate

existence, it cannot as against the dissent

of a single stock-holder so amend the charter

as to make a new contract for him without

his consent.8 The courts of New York, and

of the United States, however, do not lay

down so strict a rule, and while the decisions

are by no means harmonious or perfectly

clear, the effect of them appears to be that

under the reservation the state may impose

upon the corporation, even against its will,

or against the will of some of its members,

any charter amendments which it pleases;

provided, however, that thereby the second

1 Article i §6.

2 New York Constitution of 1846, Article 8, §i ;

New York Revised Statutes, Part I, Chapter 18.

Title 3. §8.

' Zabriskie v. Hackensack R.R. Co. 18 N. J.

Eq. 178.

constitutional guaranty cited above is not

violated, i.e., that thereby no person is

arbitrarily deprived of his property without

his consent. The reserved power to amend

or repeal charters does not relieve the state

from the latter prohibition.1

In the present case the amendment to the

charter of the Equitable Society is proposed

to be made, not by the legislature of the

state, but by the board of directors acting

under a power claimed to be given to it by

the legislature in general terms by the In

surance Law of the state.2 In other words,

the legislature has agreed in advance, within

certain limits, to accept and ratify any

change in the organization of the corpora

tion which the corporation itself may make,

so far, at least, as the rights of the state

itself is concerned. But so far as concerns

the rights of individual stock-holders, it is

evident that the state cannot confer upon

the corporation any greater power to amend

its charter than the legislature itself would

possess. The question then arises, assum

ing the amendment to have been validly

made, so far as the state and the corpora

tion are concerned, whether it deprives the

stock-holders of their property. If this be

the case the amendment is evidently in

valid if any stock-holder promptly and ac

tively dissent — as has been done in this

case through the injunction suit instituted

by minority stock-holders.

The amendment takes from the stock

holders the right to vote for a majority of

the directors of the corporation, and con

fers this right upon the policy-holders. The

question then is whether the right to vote

for a majority of the directors of the cor

poration constitutes a property right. If

it does, the amendment deprives the stock

holders of the Society of their property.

It is well settled, that to deprive the

1 People v. O'Brien, in N. Y., i, 47: Roches

ter Turnpike v. Joel, 41 App. Div., 43; Shields v.

Ohio. 05 U. S. 319; Close v. Glemvood Cemetery,

107 U. S. 466.

2 New York Insurance Law, §52.
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owner of property of one of its essential

attributes, is to deprive him of his property.1

It would seem to be evident, as was said

by the Appellate Division of the New York

Supreme Court in a recent case,2 that the

right of a stock-holder to vote upon his

stock is "one of the essential rights of own

ership" of the stock itself.

"A share of stock may be denned as a

right which its owner has in the manage

ment, profits, and ultimate assets of the

corporation."*

In a recent case, the highest court of the

state of New York said,

"The stockholders are the equitable own

ers of the corporate property." 4

This statement, while it is perhaps not

technically correct, doubtless sets forth in

substance the nature of their relation to the

corporate assets. The stock-holders have a

right, at any rate, upon a final winding up

and dissolution, to receive everything which

remains after the complete discharge of all

the obligations of the corporation to third

parties. This must evidently be the case

with a stock life insurance company equally

as with the ordinary trading company.

Whatever the rights of the policy-holders

may be, they depend upon the several con

tracts which the policy-holders have made

with the Society. Aiter those contracts

shall have been discharged, whatever re

mains will be the property of the company

itself, and upon a dissolution must be

divided among its members.

It is further to be noted that the Insur

ance Law of the state of New York,5 in case

the capital stock of a company becomes

impaired, imposes in certain events a liabil-

ity upon the stock-holders to make it good.

In view of these facts it would seem to fol

low that the voice given to the stock-holders

by the original charter of the Equitable

Society in the nomination of the board of

directors who are to control and manage its

business and property, is one of the ele

ments which enters into and makes up the

value of the shares, and that to take away

from the stock this right to choose a major

ity of the board, will deprive them of a

property right protected by the Constitution.

Counsel for the Society in the proceed

ings instituted by minority stock-holders to

restrain the adoption of the proposed

amended charter, have based their argu

ment that the changes proposed do not vio

late any constitutional guaranty, largely

upon the strength of two decisions of the

Supreme Court of the United States.1

These decisions dealt with changes in the

manner in which directors of certain corpo

rations were to be chosen by the stock

holders, but it is certainly very doubtful

whether they are likely to be held to afford

any authority for the proposition that the

legislature, or a corporation under legisla

tive authority, may validly take away from

stock-holders, against their consent, the right

to control the management of the company .

In Miller v. The State, a railroad com

pany was organized under the laws of the

state of New York, its charter providing

that it was to have thirteen directors. The

legislature authorized the city of Rochester

to subscribe for its stock to the amount of

$300,000, and pfovided that the city should

have the right to nominate one director for

every $7 5,000 of capital stock which it held,

but should have no voice in the election of

the remaining directors. At the time the

act was passed and the city's subscription

made, other parties had subscribed to the

road's capital stock to the amount of

$677,500. The city, therefore, subscribed

for four-thirteenths of the total subscribed

1 People ». Otis, 90 N.Y., 48; Matter of Jacobs,

98 N. Y., 98; People v. Hawkins, 157 N. Y. i, 7;

Long Island R.R. Co. v. Garvey, 159 N. Y., 334,

337; Pumpelly v. Green Bay Co. 13 Wall. 166,

177-

2 Sullivan v. Parkes, 69 App. Div. 221, 229.

3 Lamkin v. Palmer, 24 App. Div. 255, 260;

Affd. 164 N. Y., 201.

* Martin v. Niagara Co., 122 N. Y., 165, 172.

* §§41, 42.

1 Miller v. State, 15 Wall. 478; Looker v. May-

nard, 179 U. S. 46.
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capital stock, and was g ven the right to

name four-thirteenths of the directors. Sub

sequent to the organization of the road, a

number of the private individuals who had

subscribed to its stock failed to pay their

subscriptions, and as a result the city was

left with its $300,000 of stock to but $255,200

held by other parties, instead of $677,500,

as originally contemplated, and yet was re

stricted by the legislative act to the right

to nominate but four-thirteenths of the di

rectors, although it now held approximately

seven-thirteenths of the stock. Subse

quently, an act was passed granting the

city the right to choose one director for

•every $42,855.71, three-sevenths of the cap

ital stock of the railroad company held by

the city, in other words, increasing its pro

portion of the board from four-thirteenths

to seven-thirteenths. The question involved

in the case was as to the constitutionality

of the latter act, it being claimed that it

deprived the individual subscribers of prop

erty rights given to them under their con

tract of subscription. The court held, how

ever, that this was not the case, saying

that the various statutes upon the subject

"clearly give to the legislature the power

to augment or diminish the number or to

change the apportionment as the ends of

justice or the best interest of all concerned

may require.

"All parties supposed when the charter

was formed and when the subscriptions to

the stock were paid, that the capital stock

would be $800,000 and that the right con

ceded to the city to elect four out of the

thirteen directors would give the city a fair

proportion of the whole number, but cir

cumstances have changed in consequence of

the failure of a large class of the subscribers

to the stock to make good their subscrip

tions. Payments being refused, the corpo

ration found it necessary to reduce the cap

ital stock and to shorten the route as before

explained.

"These changes from the original design

made new legislation necessary to the ends

of justice and the amendatory act was passed

to effect that object, and the court is of the

opinion that the amendatory act is a valid

law."

Bradley and Field, JJ., dissented from

this decision.

In Looker v. Maynard, supra, the Supreme

Court sustained the validity of a statute of

the state of Michigan providing for cumula

tive voting in the election of directors of

corporations, holding in a brief opinion that

the legislation amounted to a mere regula

tion of the mode by which directors were to

be elected by the stock-holders, and con

cluding as follows : *

"Remembering that the Dartmouth Col

lege case (which was the cause of the gen

eral introduction into the legislation of the

several states of a provision reserving the

power to alter, amend, or repeal acts of

incorporation) concerned the right of a legis

lature to make a change in the number and

mode of appointment of the trustees or

managers of a corporation, we cannot as

sent to the theory that an express reserva

tion of the general power does not secure

to the legislature the right to exercise it in

this respect."

It will be seen that neither of these de

cisions touches very closely the situation

presented by the Equitable case. Both

were concerned with attempts by the legis

lature to regulate the mode in which direct

ors were to be chosen by the stock-holders

themselves. A parallel to the present case

could only be presented by a legislative act

taking away from the stock-holders the right

to elect directors, and giving it to persons

who were not members of the company.

In the case of a railroad, would an act be

sustained as valid which took away from

the stock-holders the right to name the

directors and gave it to the holders of sea

son passenger tickets?

Another question which has arisen in the

Equitable controversy relates to the pro-

1 179 U. S. p. 54.
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priety of the expenditure of the Society's

money for the giving of a public dinner by

two of its directors to a recent French

Ambassador. As to this matter, however, it

is plain that the questions involved are of

fact rather than of law. If officers of cor

porations appropriate the funds of the in

stitution and use them to defray the expenses

of personal entertainments which they give

their friends, they commit gross breaches

of trust. If, however, as is claimed to

have been the case here, the object of the

expenditure was to advance the efficiency

of the Society in France, and to bring it

favorably to the attention of the French

Government and people, and particularly,

if, as has been claimed, the result of the

expenditure has been the favorable recogni

tion of the Society by the French Govern

ment, and the building up of a large and

profitable business among the French people,

there would seem, upon an application of

the ordinary business standards of to-day,

to be little ground for just exception to

the use made of the Society's money. It

would doubtless be most desirable if life

insurance companies spent nothing for adver

tising, and if the moneys thus saved could

be applied to the reduction of premiums

paid by their policy-holders; but these in

stitutions have from the very beginning

been in the habit of expending large sums

in this manner to advance and increase their

business, and if the desired result is attained,

the necessary expense has been looked upon

as well laid out.

Whether the course of the officers of the

Equitable in engaging in the underwritings

above mentioned has or has not been

culpable seems to depend upon the facts

in each instance. Newpapers have appeared

in their discussion of the matter to assume

that securities were sold directly by the

officers concerned in the underwritings to

the Society, and a good deal of ready-made

law has been cited as to the effect of sales

by directors or trustees to their companies,

of property which they had purchased at

a lower rate for the purpose of reselling.

But the situation here is different from

that. In the case now under consideration

certain banking houses had undertaken to

float certain issues of investment securities.

As is customarily done in such cases, the

bankers first organized underwriting syndi

cates, composed of persons who agreed to

take the securities at a certain figure, pro

vided the banking house did not succeed

in disposing of them at a higher rate to

the public. If any portion of the securities

were not taken by the public, the under

writers agreed to take and pay for their

proper proportion thereof. If, on the other

hand, the securities were all sold on the

public offering, the underwriters were to

receive as profits the difference between the

price at which they agreed to take the

securities and the price at which the same

were disposed of to the public. The Equit

able bought some of such securities on the

public offerings from the banking houses

which offered them for sale. Some of its

officers at different times were members of

different syndicates which underwrote bonds

subsequently so purchased by the Society.

There was, therefore, no direct dealing be

tween the Society and its own officers, and

the question of the propriety of the trans

actions, so far as the latter are concerned,

evidently depends upon the question of

fact as to whether they knew that the

Society would or could be persuaded sub

sequently to buy the bonds, and whether

they were induced to bring influence to

bear upon the Society to make such pur

chases by reason of their own interest in

the underwriting. These are questions upon

which the proof, if any, has not been made

public.

NEW YORK, N. Y., May, 1905.
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BY B. H. CONNER

ON January 19, 1905,3 unique assembly

met in the official dining-room of the

French Foreign Office, on the Quai d'Orsay,

Paris, France. It was the first hearing of

the first Commission of Inquiry held since

the adoption of the Hague Convention, the

treaty by which such commissions were es

tablished. The occasion of the assemblage

was the alleged attack by the Russian fleet

upon a fleet of British fishing-vessels, or

"' Trawlers," known as the "Gamecock

fleet," off the North East Coast of Eng

land, during the night of October 21, 1904.

The Commission was composed of five naval

officers, namely: Vice-Admiral Doubassoff,

Russia; Vice-Admiral Beaumont, Great

Britain; Rear-Admiral Davis, United States

of America; Admiral von Spaun, Austria-

Hungary; Admiral Fournier, of the French

Navy, who presided.

At the time of the alleged attack a great

deal of comment was aroused and many

papers declared openly that the act was a

premeditated attempt on the part of Russia

to force a war with Great Britain and thus

mitigate the damage to her prestige which

she would necessarily suffer if defeated at

the hands of the Japanese alone. It may

be said at the outset that this hypothesis is

fairly disproved by the subsequent events;

for the Russian Government made a prompt

apology, through official channels, and ex

pressed its willingness to pay an indemnity

for the damage sustained.

JURISDICTION OF THE COMMISSION

The portions of the Hague Convention

which are material to the present discussion

are as follows:

NOTE: — The writer desires to acknowledge

the receipt of information and assistance from Sir

Thomas Barclay: H. C. Coxe Esq., Deputy United

States Consul, Paris; Messrs. Morton Fullerton

and A. O'Neill of the London Times ; and Mr.

Arther Rook.

"TITLE III. ON INTERNATIONAL COMMIS

SIONS OF INQUIRY

ARTICLE IX

"In differences of an international nature,

involving neither honor nor vital interests,

and arising from a difference of opinion on

points of fact, the Signatory Powers recom

mend that the parties who have not been

able to come to an agreement by means of

diplomacy should, as far as circumstances

allow, institute an International Commission

of Inquiry to facilitate the solution of these

differences by elucidating the facts by means

of an impartial and conscientious investiga

tion.

ARTICLE X

"The International Commissions of In

quiry are constituted by special agreement

between the parties in conflict.

"The Convention for an inquiry defines

the facts to be examined and the extent of

the Commissioners' powers.

"It settles the procedure.

"On the inquiry both sides must be

heard.

"The form and the periods to be ob

served, if not stated in the Inquiry Con

vention, are decided by the Commission

itself.

ARTICLE XI

"The International Commissions are

formed, unless otherwise stipulated, in the

manner fixed by Article XXXII of the

present Convention.

ARTICLE XII

"The Powers in dispute engage to supply

the International Commissions of Inquiry,

as fully as they may think possible, with all

the means and facilities necessary to enable

it to be completely acquainted with and to

accurately understand the facts in dispute."

The Convention between Great Britain

and Russia establishing the Commission of
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Inquiry, was adopted November 25, 1904,

and was, by agreement, termed a "Declara

tion." In accepting the final draft Decla

ration proposed by the Russian Govern

ment, Great Britain stipulated that, in the

event of any inconsistency or conflict be

tween the terms of the Declaration and the

Hague Convention, the Declaration should

override the Hague Convention.

PROCEEDINGS OF THE COMMISSION

The proceedings of the Commission were

distinctively in the nature of an inquest.

It will be noted that Article XIV of the

Hague Convention provides that the report

of the Commissioners shall have in no sense

the character of an arbitral award. At the

hearing of February 13, 1905, M. Neklu-

doff , the Russian agent, entered an objection

to the use by the British agent of the

word "Tribunal" in referring to the Com

mission; upon which Mr. O'Beirne, British

agent, promptly signified his willingness to

substitute some other word for the objection

able term.

After eliminating statements of opinion

and statements not contested, the issues,

as presented by the "Cases," or pleadings,

may be summarized as follows:

1. Were there any torpedo-boats in the

vicinity of the Russian fleet at the time of

the cannonade?

2. Was the firing continued for an un

necessary or unreasonable time?

3. Were the fishing-boats negligent in

failing to show the proper signals, or other

wise, so as to contribute to the damage

which they sustained?

4. Was there any obligation on the part

of the Russian officers and crew to give

assistance to the fishermen?

5. Was the action of the Admiral of the

Russian fleet in firing on the fishing-boats

justifiable under all the circumstances of

the case?

After the reading of the "Cases" the

hearings of the Commission were continued

from day to day until completed. The

testimony of the witnesses was taken, in each

case, in the native tongue of the witness.

French being the official language of the

Commission, the questions were first put

to the witness in his own language, the

question, before being answered, being trans

lated into French. The witness then an

swered and his reply was translated into-

French. After hearing the evidence (which

will be discussed more fully hereafter) the

agents of the two Governments summed up.

their respective cases as follows:

THE BRITISH CONCLUSIONS

1. That on the night of the 2ist-22d

(Sth-gth) October, 1904, there was in fact

no torpedo-boat or destroyer present among

the British trawlers or in the neighborhood

of the Russian fleet, and that the Russian

officers were mistaken in their belief that

such vessels were present, or in the neigh

borhood, or attacked, or intended to attackr

the Russian fleet.

2. (a) That there was no sufficient justi

fication for opening fire at all.

(6) When opened, there was a failure to-

direct and control the fire, so as to avoid

injury to the fishing fleet.

(c) The firing upon the fishing fleet was

continued for an unreasonable time.

3. That those on board the Russian fleet

ought to have rendered assistance to the

injured men and damaged vessels.

4. That there was no fault of any kind

in the conduct of those on the British

trawlers or those connected with their man

agement.

THE RUSSIAN CONCLUSIONS

The conclusions drawn by the Russian

Government from the evidence on both

sides and from the facts established by the

inquiry were thus summed up :

That the cannonade of the Russian

squadron on the night of October 21-22,.

1904, was ordered and executed in the legiti

mate accomplishment of the military duties

of the chief of a squadron. That conse

quently no responsibility can possibly rest
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upon Admiral Rojdestvensky or any of

his subordinates. The Imperial Govern

ment sincerely deplores that there should

have been innocent victims of the incident.

The responsibility of the chief of the squad

ron being eliminated, the Imperial Govern

ment has, moreover, no intention whatever

to evade material compensation (réparation

matérielle), and would be prepared to in

demnify the innocent victims of the fire

of her squadron, and to repair the damage

caused thereby. It proposes to submit the

fixing and the allotment of these indem

nities to a tribunal to be chosen from the

permanent Court of Arbitration at The

Hague.

It is plain that Russia concentrates her

effort in her summary upon the justifica

tion of Admiral Rojdestvensky. However,

she never abandoned the proposition that

there were torpedo-boats approaching the

squadron at the time of the firing and

never conceded that these did not belong

to a hostile fleet. In the observations or

argument on behalf of Russia, the evidence

was ably reviewed and a strong effort

made to show the actual presence of the

alleged torpedo-boats, as established by the

weight of the evidence.

Briefly, then, it may be said that the

four points set forth in the British sum

mary were negatived by Russia and the

issues finally submitted to the Commission

were substantially those presented in the

"Cases" at the outset.

CONCERNING THE EVIDENCE

i. As to the presence of torpedo-boats

The officers of the Russian fleet were unan

imous in their testimony that they saw

two torpedo-boats approaching the flag-ship,

one from either side, without lights or with

lights covered. They thought they could

not be mistaken, as they were observing

the suspicious craft with the aid of glasses

and search-lights. Lieutenant Ellis testified

that the torpedo-boats were plainly visible

by the light of the bursting shells. When

fired upon, according to their testimony,

the torpedo-boats retired and subsequently

disappeared. This was the testimony of

men trained in naval science and accus

tomed to all kinds of craft, some of whom,

at least, had served on torpedo-boats, who

stated that they recognized the craft by

certain peculiarities of construction. Cap

tain Klado, of the Russian fleet, stated

that they had been warned of certain sus

picious craft, resembling trawlers.

The British offered evidence tending to

show that there were no torpedo-boats in

the vicinity at the time. Russia objected

to this, not without reason, as an attempt

to prove a negative and not entitled to as

great weight as the positive testimony of

her experts. She also raised the objection

that those on board the trawlers were at a

great disadvantage in being at such a slight

elevation as to render it impossible for

them to see as far as could the Russian

officers from the bridges of the war-ships.

But it should also be borne in mind that

the Russian officers were, one and all, to a

greater or less degree, interested witnesses.

The British introduced a naval expert,

who stated that it is impossible to recog

nize a torpedo-boat at a greater distance

than one mile, even with the aid of a search

light. The Russians testified that they had

fired on the supposed torpedo-boats at a

distance of about two miles.

Costelloe, mate of the Gull, one of the

trawlers, stated that he saw a boat which

he at first thought was a torpedo-boat, but

he afterwards concluded it was the Mission-

ship, Alpha. G. K. Green, skipper of the

Gull, testified that after the firing had con

tinued for some little time he saw a boat

headed toward the Russian ships. Her

lights were out. On sighting her he said

to the chief engineer, "That's a torpedo-

boat"; but added immediately afterwards;

"That is not a torpedo-boat. It is the

vessel which has turned in the direction of

the men-of-war." (The Crane.) He kept

his eye on the boat and afterwards saw her
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show a white light and then a red one. He

went towards her and found it was the

Crane, which sank after her dead and

wounded had been removed.

It further appeared that two of the Rus

sian ships, the Aurora and the Dmitri

Donskoi, which were supposed to be fifteen

miles in advance of the flag-ship, were

injured by the fire.

There was no evidence of damage to the

Russian ships by torpedoes or of any tor

pedoes having been fired or seen.

Official assurances were received by Great

Britain from France, Germany, Denmark,

Holland, Sweden, and Norway and Japan

that no war vessels of any kind belonging

to these countries were in the neighborhood

of Dogger Bank on the night in question.

These notes also generally denied any

knowledge of Japanese torpedo-boats hav

ing been fitted out or equipped at the ports

of the said countries. The reports of the

British officials showed that there was no

British torpedo-boat in the North Sea on

that night and that no torpedo-boat of any

description had set out from any British

port for the scene of the occurrence. Copies

of these reports and assurances were an

nexed to the British "Case" and submitted

to the Commission.

It may be well to observe, at this point,

that since Japanese torpedo-boats could not

have reached the North Sea without supplies

of food, coal, and water and since to supply

same would, under the circumstances, have

amounted to a breach of its obligations by

any other Power, the Russian contention

that there were Japanese torpedo-boats

present amounts, in effect, to a charge

that some unascertained third power had

been guilty of a -violation of neutrality.

On October 27, 1904, Count Lamsdorff

stated to Sir Charles Hardinge that the

Russian Government had positive proof that

20 Japanese officers had landed at Hull

a few days before the incident and that

attacks of the kind had been planned by

the Japanese. The official correspondence

with reference to the appointment of the

Commission of Inquiry shows that the

British representatives regarded Russia's

defense as impugning Great Britain's observ

ance of neutrality.

2. As to the duration of the firing, the

Russian witnesses testified that the presence

of the trawlers was discovered about the

time the firing began and that they were

pointed out by appropriate signal, with the

command not to fire on them; but that

their presence in the firing-zone rendered

it unavoidable that they should be struck

by the Russian projectiles aimed at the

torpedo-boats. The British fishermen stated

that, notwithstanding the signals sent up

from the boat of the Admiral of the fishing

fleet and the display of lights by the other

trawlers, the firing was continued for a

period estimated by them at from 15 to 30

minutes. Captain Klado (Russian) stated

that it lasted exactly 9 minutes. The

Skipper of the Mino stated that his engineer

had timed it and it lasted more than 20

minutes.

3. As to the alleged negligence of the

fishermen, no fault was shown on the part

of the fishermen, beyond the testimony of

the Russian witnesses that they failed to

show their regulation signals. William

Smith, mate of the Crane (the boat which

was sunk by the Russian fire) testified that

she had her regulation lights burning and

her sail set; that the search-lights of the

men-of-war were turned on all the time the

firing continued ; that the lights of the Crane

were shot away. Two men aboard her were

killed and all the others wounded but one.

4. As to Admiral Rojdestvensky's failure

to halt his ships and render aid to the fisher

men or ascertain the extent of their injuries,

Admiral Rojdestvensky's defense was that'

he saw, or thought he saw, hostile torpedo-

boats engaged in an attack on his squadron.

With the responsibility of such a command,

few thinking men would contend that he

was under the obligation to jeopardize his

entire command for the reason, largely senti
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mental, of attending to the possible needs

of the fishermen, provided he had sufficient

grounds for his belief as to the danger to

which his fleet was exposed. The answer

to this question naturally depends, there

fore, chiefly upon the principal issue of the

controversy, namely, WAS ADMIRAL Roj-

DESTVENSKY'S CONDUCT IN OPENING FIRE

REASONABLY JUSTIFIED BY THE CIRCUM

STANCES? This is the kernel of the entire

matter.

Attention is called, in this connection, to

the fifth paragraph of the Russian Case,

showing that on the afternoon of October

aist. the "Kamchatka," one of the vessels

of the Russian fleet, was obliged, by reason

of a damaged engine, to fall behind the

rest and was proceeding 17 miles in the

rear of the flag-ship; and to the second

paragraph of the British Case, stating that,

between 8 and 9 o'clock, p. M., on that day,

the Kamchatka fired on the Swedish mer

chantman, Aldcbaran; also to the first and

third sections of the Russian Case, as show

ing the nervousness in the minds of the

Russian officers. These allegations were sub

stantiated by the evidence; and the action

of the Kamchatka in firing on the Aldebaran,

as well as other similar instances reported,

show that there was, on the part of Admiral

Rojdestvensky and his officers, grave appre

hension of danger.

As to this condition of mind, the follow

ing correspondence by wireless telegraphy

was testified to by Lieutenant Valrond, the

official telegraphist of the Kamchatka. At

•8.40 o'clock, about the time that the firing

at the Aldebaran began, he sent the follow

ing message to the Russian Admiral :

"We are pursued by torpedo-boats," to

which Admiral Rojdestvensky replied :

"Is it you that are being attacked?

How many torpedo-boats are there and in

•what quarter?"

Valrond — "I am steaming with all lights

out. Am attacked from all sides. The tor

pedo-boats are less than two cable-lengths

from us."

Admiral — "What is your course?"

Valrond — "We take different courses in

order to get away from the torpedo-boats.

For the last quarter of an hour our course

has been south, 10 degrees, speed 12 knots."

Valrond (later) — "Indicate position of

Squadron."

Admiral — "First get out of danger.

Change your course to the west. Then give

your latitude and longitude and you will be

told what to do."

The last telegram was sent about 10 P.M.,

at which time the Kamchatka had ceased

firing.

Admiral Rojdestvensky estimated, from

the information given him, that the torpedo-

boats reported to be in the rear of his

squadron might reach him shortly after

midnight. The soundness of this conclu

sion was not questioned by the board of

naval experts constituting the Commission.1

Therefore Admiral Rojdestvensky and his

subalterns were expecting an attack about

the time they encountered the fishing fleet.

The North Sea is not a part of the ter

ritorial waters of any state. No rule of

International Law forbade its use as a

fighting place by the belligerents. In the

absence of any treaty fixing other limits, the

territorial waters of a nation must still be

regarded as extending only three miles from

shore, with certain exceptions, none of which

include the district of Dogger Bank. Even

within this three-mile limit the right to pro

hibit hostilities may be regarded as doubt

ful. A friendly Power is reported to have

warned Russia that the fleet was in danger

of an attack in passing through the North

Sea. Such warnings had come to Russia

repeatedly and had been communicated to

Admiral Rojdestvensky. Reports had also

reached him of the actual presence of tor

pedo-boats in the neighborhood. He had

had no opportunity to verify these reports,

but had left Skagen twenty-four hours in

advance of his schedule and had deployed

1 See Paragraph 7 of the Report.
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his fleet in anticipation of attack. By tel

egraphic communication he had been notified

that a fleet of torpedo-boats was actually in

pursuit, engaged with a ship under his

command and he expected they would over

take him about midnight. At midnight he

sighted the fishing-boats.

The situation argues eloquently for the

British contention that the Russian officers

were mistaken in the belief that they saw

torpedo-boats. The action of the supposed

torpedo-boats in making no demonstration

beyond approaching the ships and in dis

appearing without being seen by any one

but those concerned for the safety of the

Russian ships would seem to confirm this

view. The reason is therefore obvious why

Russia concentrates her attention upon the

effort to establish the obligation on the part

of her officers to act as they did. The

opinion of the Commission on this question

is as follows:

"The majority of the Commissioners ob

serve that they have not sufficiently precise

details to determine what was the object

fired on by the vessels ; but the Commission

ers recognize unanimously that the vessels

of the fishing fleet did not commit any

hostile act, and the majority of the Com

missioners being of the opinion that there

were no torpedo-boats either among the

trawlers or anywhere near, the opening of

fire by Admiral Rojdestvensky was not justi

fiable."1 This statement obviously answers

the first and fifth questions before the Com

mission.2 In answer to the second, the Com

mission say:

"The time during which the firing lasted

on the starboard side, even taking the point

of view of the Russian version, seems to

the majority of the Commissioners to have

been longer than was necessary." *

Concerning the third point, the Commis

sion say that the fishing vessels "carried

1 See Report, Art. 13, Sec. 4.

2 See this Article page 362.

1 See Report, Art. 15.

their proper lights" and "did not commit

any hostile act." *

As to the failure to give assistance to the

fishermen :

"On this point the Commissioners recog

nize unanimously that after the circum

stances which preceded the incident and

those which produced it there was, at the

cessation of fire, sufficient uncertainty with

regard to the danger to which the division

of vessels was exposed to induce the Admiral

to proceed on his way."

Although this report has been described

as a "Scotch verdict," it is indisputable

that the British contentions are, in the

main, clearly sustained. It is to be re

gretted, however, that the Commission did

not express itself more clearly as to the

duty of Admiral Rojdestvensky towards the

wounded fishermen.

Admiral Rojdestvensky committed two

acts for which he and his Government were

put upon their defense, namely, (i) firing

on the fishermen, and (2) failing to give

them aid. The one act has been con

demned; the other, growing out of the same

circumstances and answered by the same

plea, has been, by the same Commission,

condoned. The "uncertainty " was as pred-

icable of the firing as of the abandonment;

and the question of the duty of a naval

commander towards non-combatants in

jured by his wrongful act and in need, per

haps, of his assistance, appears to be

squarely within the issue.

Was the uncertainty which "induced"

Admiral Rojdestvensky to proceed sufficient

to justify him in doing so? If so, was his

action in doing so intrinsically wrong, by

the law of war and justifiable only as a

matter of expediency, by reason of circum

stances which are held not to excuse the

primary offense? The act of abandonment

was more deliberate than the act of assault.

Was it less flagrant? Or does the language

of the Commission tend to shift a portion

1 Report, Art. 9, Sec. 3 , Art. 13 , Sec. 4.
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of the responsibility for the failure to give

assistance upon the Commander of the

Kamchatka, who erroneously reported the

presence of torpedo-boats in the rear of the

squadron ?

Admiral Rojdestvensky, in a telegram

from Vigo, where he was detained by the

order of the Russian Government and with

the consent of the Spanish Government, to

Captain Bostroem, Naval Attaché at the

Russian Embassy, under date of October

27, 1905, used the following language:

"Our ships refrained from giving assist

ance to the trawlers on account of their

apparent complicity, which they manifested

by their persistence in attempting to pass

through our line."

The results of the Inquiry will be watched

with great interest in connection with the

cause of Arbitration and the popularity of

the Hague Convention. Certainly its pri

mary object, to avert a threatened war,

must be conceded to have been accomplished.

A movement is already on foot, led by the

Massachusetts State Board of Trade, to

neutralize zones of commerce between im

portant ports of North America, Great

Britain, and Europe. Should the North Sea

incident serve to augment this movement

and to liberate commerce from an unneces

sary risk and human life from an unneces

sary peril; and should it serve to enhance

the growing desire for an efficient Interna

tional Court and the abolition of war, the

mystery of the attack on October 21, 1904,

upon a fleet of fishing vessels, engaged in a

peaceful pursuit, and the death of its vic

tims, if not explained, will at least have

been utilized.

PARIS, FRANCE, April, 1905.
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THE fame of departed lawyers, who are law

yers first and politicians or statesmen after,

must be celebrated, if at all, by the lawyers

themselves, and it has seemed that our pages

are the appropriate vehicle for sketches of

distinguished jurists whose lives may serve as

worthy examples. Hardened as we are in this

country to fatal railroad accidents, all were

shocked by the story of the death of the ven

erable judge and senator, Jonathan Ross. To

the necessarily brief and inadequate press

notices which appeared at the time, we are

glad to add the bio

graphical sketch which

opens this number.

Although Judge Ross

did not fill a large

place in the annals of

the nation, he seems

a singularly effective

example of the re

serve power for accep

table public service

that is awaiting de

mand in many a se

cluded portion of our

country.

It is not inappropriate that the author

of this sketch should be himself a descen

dant from another of the famous judges of

Vermont.

Mr. Taft was born in 1878, at Burlington,

the son of the late Russell S. Taft, Chief Judge

of the Vermont Supreme Court. He was edu

cated in the schools of Burlington and at the

Univeristy of Vermont, was admitted to the

Vermont Bar in 1899, and has since January

i, 1900, engaged in general practice of the law

at Burlington.

RUSSHLL WALES TAFT

THOUGH the close relation of the practice of

the law to politics has been long appreciated

and in its application to judicial service so

often criticised, we are glad to find a lawyer

as distinguished as Judge Parker and one who

with singular success has combined the highest

distinctions in both fields, express in his re

cent address before the Illinois State Bar As

sociation, which we print in this issue, his

mature conviction that political appointments

are not a menace to

the judiciary. Few

will dispute the claims

he makes of the im-

partiality of the

elected or appointed

judge ; for the poli

tician appointed to

judicial office, with

the prospect of indefi

nite service in a use

ful and interesting

career, is withdrawn

from the temptations

which may have

previously successfully assailed his reputation,

if not his character. That we can reasonably

expect that this impartiality will be indefi

nitely maintained, where the judge must look

forward to a campaign for reelection,' how

ever convincing the evidence of past pro

priety, will hardly be as readily accepted. A

much more serious danger to the judiciary,

and one which has excited more recent dis

cussion, is the selection for political prefer

ment of men who have been supposed to be

definitely devoted to a judicial career.' That

Judge Parker is himself conspicuous for the

success with which he faced this difficult

situation is evidenced by the enthusiastic

tribute to his judicial temperament at a ban

quet by his fellow lawyers, when the heat of

the last Presidential campaifjn, had passed

away.

The danger that is deplored, however, is

\
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not found in evidence of failures of the past
* r

so much as in the consequences that may

reasonably be expected from such influences

in the future, and, more especially , in the effects

that may be produced on the popular mind

by the inevitable suspicion of partiality in

judges of known political ambitions in under

mining the commanding influence which our

courts now enjoy.

IN fulfilment of our desire to broaden the

scope of the .contributions to our pages, we

are glad to publish in this number a purely

technical article upon a subject of so unique

interest as the exact nature of the rights of

the living to control the disposition of the

remains of the dead. It may reasonably be

expected that, with the gradual spread of ap

preciation of the merits of cremation, disputes

of this nature may require the attention of

the Bar more frequently in the future than in

the past. Mr. Grinnell is a graduate of Har

vard College and Harvard Law School, where

he was one of the editors of the Harvard Law

Review. Since 1899 he has been engaged in

active practice in Boston, as a member of

the firm of Hale & Grinnell, and it was in

the preparation of an opinion as counsel

for the Massachusetts Cremation Society that

his attention was called to the study of the

subject of his article.

controversies of a private and personal

nature have aroused such wide-spread interest

and have been of as much importance to in

dividuals throughout this country, and even

throughout the world, as the contest for con

trol of the Equitable Life Assurance Society.

What seemed at first to be merely a personal

quarrel or, at most, an attempt by one financier

to get rid of a rival, has grown to proportions

of a national scandal. In the resources of

this society, many small investors have a

very vital interest, the nature of which per

haps does not confer upon them legal rights,

and yet, the impropriety of this, under mod

ern social conditions has produced a wide

spread feeling that these moral rights must

have some legal sanction. Much has appeared

in print upon this subject which will not bear

the scrutiny of legal investigation. We are

glad, therefore, to present in this issue an

explanation of the real nature of these legal

problems by a Xew York lawyer who has had

an opportunity to become familiar with the

facts of the case.

EVERY new instance of the successful appli

cation of legal methods of determination to

international disputes deserves all the public

attention which the magnitude of the interests

involved and the picturesque character of the

matter in dispute are sure to command. The

lawyer, however, finds in the adaptation to

the large uses of pub

lic peace of the famil

iar instruments of his

daily work, an inspi

ration to loftier ambi

tions of professional

usefulness. The most

important of these

efforts in recent years

has been the investi

gation at Paris of the

circumstances which

surrounded the bom

bardment of the Eng

lish fishermen of the

Dogger Bank by the

Russian fleet on its way to the war in the

Far East.

The author of our account of the North

Sea Inquiry is a native of Kentucky and a

graduate of Central University. He was ad

mitted to the Bar at Cynthiana, Kentucky, in

1900, but after one year of practice entered

the Albany Law School, and where he re

ceived his degree and was admitted to the

Bar of Xew York in 1902. After two years

of general practice in New York City he has

moved to Paris, where he is now engaged

in the practice of law in the office of Sir

Thomas Barclay, and in the study of Roman

and civil law at the University of Paris. He

has always been interested in questions of

international law and has found a subject

agreeable to his tastes in the examination of

the proceedings of Court of Inquiry.

 

B. H. CONNER



370 THE GREEN BAG

CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative

importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre

viation is impracticable.

AGENCY (Estoppel)

IN the May Columbia Law Review (V. v, p.

354) John S. Ewart, in an article entitled,

"Agency by Estoppel," replies to an article

under the same title by Walter W. Cook in

the January Columbia Law Review, reviewed

in our February number. He especially criti

cises Mr. Cook's proposition "that it is funda

mental in the law of contracts that a person

is bound, not by his real, but by his mani

fested intention," contending that intentions

manifested or otherwise are of no consequence

in contract. He analyzes Professor Cook's

article point by point, and endeavors to show

that his theory that manifested as opposed to

concealed intention is the test of liability is

only another phraseology for misrepresenta

tion of fact giving rise to an estoppel. In

conclusion he says that " Professor Cook's error

seems to lie in forcing a very peculiar meaning

out of a very common assertion for the pur

pose of applying to it a very erroneous notion

of the importance of intention in the law of

contracts."

ASSOCIATIONS (Transfer of Shares. Corporations)

PROF. GEORGE WHARTON PEPPER'S valuable

paper on "The Transfer of Interests in Asso

ciations" is concluded in the April American

Law Register (V. lui, p. 240). In the former

paper (V. lii, p. 737), the transfer of a partner's

interest was considered and the discussion of

the transfer of shares made transferable by

statute was begun. It was suggested that a

transferable share in the common stock is

property of such a kind that legal title to it

passes only by transfer upon the books of the

company. Delivery of the certificate, with

an assignment and power of attorney duly

executed, confers upon the holder an equitable

right to effectuate a transfer and, upon sur

render of the old certificate, to compel the

issue of a new certificate to him. As the cer

tificate is evidence of ownership of property,

it is not regarded as a negotiable instrument.

By putting it within the power of the holder

of the certificate to induce belief that he has

a right to the shares, the registered owner may

estop himself from setting up the legal title.

In the present paper is discussed the liability

of the corporation for falsely or mistakenly

certifying that the person named in the cer

tificate is the owner of a share, and also its

liability in case transfer is permitted without

the surrender of the old certificate.

"Where A gives value on the faith of the

representation by the corporation it seems

clear that the corporation should be liable to

A and should be compellable to issue stock to

him or to respond in damages. The corpora

tion is estopped from disputing the facts upon

which A relied. Wherever specific relief can

be given, the plaintiff would seem to be en

titled to it. It often happens, however, that

specific performance is impossible because the

full amount of authorized stock is outstanding,

in which case the plaintiff can obtain nothing

but damages."

Authorities are in conflict as to the right

of a purchaser of shares who accepts a trans

fer when the old certificate is not surrendered ;

but the author favors the New York rule,

which puts him in the position of one to whom

an original fraudulent issue is made and al

lows recovery against the corporation which

did not compel the transferor to surrender his

old certificate.

As between a purchaser from a defrauding

trustee and his beneficiary, commercial con

venience seems to require that the equity of

the holder of the certificate prevail. " The

English decisions on this point are, therefore,

consistent only with the view that the legal

title passes by transfer on the books. The

Ameriean decisions have been influenced by

the conception that title passes with the cer

tificate ; but they are consistent with the other

view, provided it is supplemented by the the

ory that the equity of the certificate-holder
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should prevail over the prior equity of the

cestui que trust."

BANKRUPTCY (Ancillary Receivers)

THE conflict of decisions in the different

District Courts on "Ancillary Receiverships

in Bankruptcy" is discussed by Lee Max

Friedman in the May Harvard Law Review

(V. xviii, p. 519). The practice of filing sep

arate bankruptcy petitions in all jurisdictions

where there are assets on the analogy of the

practice in railroad receiverships is suggested,

but it is admitted that the Act and the "gen

eral orders" contemplate proceedings in but a

single jurisdiction.

"The receiver is regarded as the mere tem

porary custodian, chosen to take and retain

possession of the visible property liable to

wasted and to deliver it to the trustee. He is

not invested with title, either by express

statute or by general equity principles. It

follows, therefore, that where the exigencies

of the case require the receiver to travel be

yond the jurisdiction of the appointing court,

he comes into each foreign jurisdiction neither

with authority to take the assets located

therein, nor with power to ask the court to

recognize, confirm, or extend his original ap

pointment as of right. At most, his is merely

the privilege of asking recognition on grounds

of comity. It is within the discretion of the

court to refuse such recognition, to append

conditions, to insist on the appointment of a

co-ancillary receiver, or to appoint a different

person altogether. If he is appointed, he be

comes an officer of the subsidiary court, and

completely amenable to its control. His

power and rights to the assets within its juris

diction are derived from its decrees, and do

not depend upon the decrees of the court of

original jurisdiction extended or recognized on

grounds of comity. There exist two distinct

legal persons. The ancillary receiver owes

obedience within the new jurisdiction only to

the court that appoints him, and is to follow

its directions irrespective of the orders of the

court of original jurisdiction issued to him in

his capacity of original receiver."

BANKRUPTCY (Partnership Assets, Distribution)

A CRITICISM of the provisions of the Bank

ruptcy Law relating to the "Distribution of

Assets of Bankrupt Partnerships and Part

ners," by William J. Schroder, appears in

the May Harvard Laiv Review (V. xviii, p.

495)-

This statutory method perpetuates the Eng

lish common law, which has been admitted

to have been adopted only as a rule of con

venience without logical basis, namely, that

the firm creditors can go against the individual

estates only after individual debts are satisfied.

The author submits that where the entity

theory of partnership prevails, the English

decisions are of no authority. He contends

that the various provisions of the act relat

ing to bankruptcy of partnerships recognize

this view.

"This view is new only in the frankness

of its expression in our system of jurispru

dence. It is the common-sense view, the

mercantile view, and the juridical view in the

Roman, Continental, and Scotch systems. It

is the view which has been gaining followers

in the United States, and recognition by the

legislatures and the courts. Inasmuch as

bankruptcy legislation usually declares the

existent substantive law, the Act of 1898 has,

even by its partial recognition of the 'entity'

view, performed a valuable service in calling

attention to the fact that the courts have

already done the legislating, and that ' to

admit the fact is all that remains for them

to do.' That the recognized method of dis

tribution of partnership and individual assets

finds no support in principle, even under the

common law view, renders doubly unfortunate

the failure of the Act to apply the principles

necessarily inherent in its view of the nature

of a partnership."

Upon the entity view the liability of the

individual estate is like that of a surety, and

proof against both estates should be allowed.

The equity of marshaling, and the lien of a

partner to compel the application of the firm

assets to the payment of the partnership

debts, would prevent any injustice in the ap

plication of this view. The Bankruptcy Act

in its present form confuses the two views

of the nature of partnership and perpetuates

the error of the early English decisions.

CONSTITUTIONAL LAW (See Trusts)
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CONTRACTS (Parties. Public Service Companies)

AN argument against the " Liability of Water

Companies for Fire Loss," by Albert Martin

Kales, is published in the May Michigan Law

Review (V. iii, p. 501). He contends for a

strict application of the law of contracts and

shows that even under the common excep

tions, known as the "Lawrence v. Fox" and

the "sole beneficiary " rules, a property owner

can claim no right to sue on the contract of

a water company with the city to supply

water for fire purposes. To the argument from

hardship that if the citizen damaged cannot

sue there is no real remedy, because the city

cannot recover substantial damages, he says

that there is sufficient protection in the right

of the city to enforce specifically the per

formance of the contract, and to protect itself

by forfeiture of the franchise.

CORPORATIONS (See Associations and Contracts)

CORPORATIONS (Federal Control)

FEDERAL incorporation or regulation as the

remedy for the present uncertainty and diver

sity of corporation laws is advocated in an

article in the May Yale Law Journal (V. xiv,

p. 385), entitled " Incorporation by the States,"

by Herbert Knox Smith, Deputy Commis

sioner of Corporations, Department of Com

merce and Labor.

"For the legal theory of the corporation

we are indebted largely to the Roman law,

which, with the strict logic of Ahat law, laid

stress upon the wholly artificial nature of the

corporate entity, regardless of the natural in

dividuals composing its membership. This

tendency in the treatment of the corporation

was naturally predominant at the time when

our corporate system was formed, at which

time the corporation was more important as

a theory than as a fact. Our courts accord

ingly developed the corporation on theoretical

lines. Logic demanded that the relation of the

individual stock-holder to the corporation, and

as a part of the corporation, be minimized,

and the result was that, when, in the latter

half of the last century, the economic forces

began to operate upon our corporate system,

the corporation known to our law was a

highly artificial entity. "...

"Then came the swift progress of the coun

try towards material prosperity, the accumu

lation in the hands of many individuals of

small surpluses of capital, the development of

great enterprises, the increase of the minimum

' unit of efficiency ' in given businesses, and

the accompanying concentration of capital in

a few hands. To meet these conditions, the

legal form of doing business known as the

corporation was required, and into the old

artificial framework of corporation law already

constructed was turned the rush of these great

economic forces, and the over-predominance

of legal theory gave way to a corresponding

over-predominance of practical necessity, until

our present corporation system, in its distorted

and disproportionate outline, shows the effect

of these forces, as a geological formation shows

the effect of overwhelming forces of disturb

ances.

"With these forces pressing upon the legis

latures, the modern history of our corporate

system opens. The results reflect the motive

forces. Regardless of theory, or consistency,

or permanence, or the proper and proportion

ate protection of the interests involved, legis

lation yielded to the new pressures, and a

structure was built up which is a marvel and

a monument of opportunist make-shift.

"At first, it is true, the states held back,

retaining the old notion of the semi-sacredness

of the corporate franchise as a special privilege

and grant of sovereignty. Then the comity

of the states began its logical work; the more

accommodating states got the larger share of

the revenue-bringing incorporation. The con

servative states gained only empty credit for

their caution, and their own citizens journeyed

to other states for easy incorporation, and

returned home a foreign corporation, paying

taxes and owing allegiance elsewhere, but,

through the comity of states, doing business

freely in the practically helpless conservative

state. Then as the century closed, the use

of the corporation as a mere stock-jobbing

tool became suddenly important. This pro-

cess is as yet only partially complete, but

what the final product will be under existing

conditions is obvious now." . . .

"Since the earliest historic times, our race

has been engaged in a continuous struggle to

establish the liberty of the individual, and

the one continuous method for this end, and

the one toward which our struggles have beer
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consciously or unconsciously directed, has been

the defining, with ever-increasing clearness, of

the outlines and boundaries of this liberty,

until to-day a citizen knows, with reasonable

certainty, his personal rights, duties, and

privileges.

" But in the last fifty years there have come

into existence a large number of artificial

entities— i.e., corporations— which, by virtue

of their character, have no inherent or original

rights or duties. Their status depends sub

stantially upon statute. The welfare of the

country and the welfare of the vast majority

of the citizens of the country are intimately

connected with these artificial entities. Un

certainty as to their rights, privileges, and

duties is uncertainty as to the essential things

that go to make up the happiness of the indi

vidual citizen, and yet uncertainty is the one

overshadowing fact that can be predicated of

the status of the corporation of to-day. It is

hardly necessary to develop this idea further,

or to go into the details of the present diver

sity and practical anarchy that prevails as to

corporate relations. The foregoing statements

of general principles are sufficient to indicate

the peculiar foundation upon which our in

dustrial system largely rests."

CRIMINAL LAW (see Procedure)

EVIDENCE (see Witnesses)

HISTORY (Colonial Constitutional Law)

THE text of "An Early Decision on Inter

colonial Rights." in the case of Governor Bass

of New Jersey v. The Earl of Bellomont, Gov

ernor of New York, hitherto unpublished, is

printed in the May Harvard Law Review (V.

xviii, p. 483) . with an introduction by Chauncey

G. Parker. It was a test case tried in England

before Lord Holt, to determine the right of

the crown government of New York to legis

late for the proprietary government of New

Jersey, or rather whether New Jersey had any

rightful proprietary government. It is said

to be "the first discussion in a court of law of

the constitutionality of a colonial statute."

INTERNATIONAL LAW (Arbitration)

SIR THOMAS BARCLAY writes in the April

Laiv Quarterly Review (V. xxi, p. 109) of "The

Hague Court and Vital Interests." After an

explanation of the gradual growth of the con

ception of a practical international tribunal

of permanent character and an account of the

establishment and functions of the Hague

Court, he describes the use that has so far

been made of it and the possibilities of use

that are expected to arise under the recently

concluded treaties of international arbitration.

He concludes with the following interesting

commentary on the fate of those similar

treaties negotiated by the United States and

emasculated by our Senate. *

"It is obvious that a Treaty of Arbitration

to fulfil its purpose of avoiding any break in

the amicable relations between states must

be at the same time general, obligatory, and

automatic.

" It must be general because its purpose

would be defeated if, when the crisis came,

one or the other party were driven to dispute

the applicability of the treaty to the matter

at issue.

" It must be obligatory, because if it is not,

a treaty of submission must be negotiated at

the worst moment for negotiations, viz^: at a

moment when the state of feeling threatens to

suspend negotiations altogether. This is why

the action of the American Senate, in making

it obligatory for the President to submit for

senatorial ratification the compromis provided

for in the Anglo-French form, a form which

has now been universally adopted and which

was that adopted by President Roosevelt, has

wrecked the proposed arbitration treaties so

far as the United States are concerned. For

the same reasons it must also be automatic.

"In short, the operation of the treaty, if it

is to serve the cause of peace in times of great

emergency, must be instantaneous. The juris

diction which has failed must ipso facto be suc

ceeded by the new jurisdiction with its new

men and its new methods.

" International Law is not backed up with a

police force to carry out its fiats. It depends

for its observance upon the reasonableness of

its rules. Diplomacy, the chief agency by

which, in time of peace, International Law is

applied, on the other hand, like the procedure

of our domestic courts of justice, is largely a

congeries of devices which have grown up to

provide for requirements shown to exist, owing
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to the inherent intellectual shortcomings of the

men who resort to law, or even of those who

have to apply it. In our domestic courts we

distrust leaving irrevocable decisions to the

judgment of one man: we distrust decreeing

finality either to arguments or to evidence.

And, to a great extent, circumstances have

already led to the employment of many differ

ent diplomatic forms to enable governments

in a similar way to avoid the calamity of

deadlocks. Yet deadlocks do occur, and re

cently we have been more than once brought

to the verge of war with powerful neighbors

by practical deadlocks. Our diplomatic ma

chinery, in spite of its arsenal of forms, failed

for want of a further jurisdiction, which, by

operation of law, without further discussion,

should become necessarily possessed of the

question at issue. We cannot disregard the

natural weaknesses of mankind in the relations

of nations with one another. Patriotism,

ignorance, 'bluff,' improvidence, thoughtless

ness, courage, love of excitement, conceit, con

viction (right or wrong), misunderstanding,

exaggeration, all affect the course of inter

national questions, when public opinion is

appealed to or allowed to take any part in

their decision. This is the danger, and it is

on account of this danger that so many great

statesmen are agreed that, successful as our

diplomacy usually is and admirably as it is

recruited, we can no longer rely, in the cir

cumstances of the present age — with a vigi

lant and enterprising press ruthlessly day by

day dissecting every international incident,

and a nervous, overstrained democracy which,

especially in overcrowded cities, claims its

' say ' in all public matters — we can no longer

rely on the quiet settlement of difficulties,

which the accredited diplomatists have not

solved, without the aid of some further dila

tory amicable procedure by which govern

ments can at least gain time.

"Whatever difference of opinion may exist

as to the mode in which arbitration can be

best adapted to cover such and all cases of

international difficulty, we have that great, if

only precedent of a general Arbitration Treaty

between great powers, the unratified Anglo-

American Treaty of 1897. It cannot be de

nied that that Treaty is based on a reasonable

view of the difficulties which beset arbitration

in the minds of statesmen, where national

questions of vital importance are involved.

It embodies, at any rate, as President Cleve

land said of it, a 'practical working plan" for

bringing these delicate matters within a gen

eral treaty. On the other hand, the Hague

Convention has dealt with all matters but this

very class, which was excluded from the pur

view of the Conference, and as regards all

others but this class, reference to the Hague

Court is fast being made compulsory. Then

what is wanted, to complete the work done at

the Hague, is to graft upon it some such pro

visions as those contained in the Anglo-

American Treaty, confining the choice of

arbitrators, where the question is of vital

importance, to persons exclusively of the

nationality of the states concerned."

JURISPRUDENCE (Codification)

THE problems arising from the multiplicity

of modern case law are again under discussion

in an article entitled "Certainty and Justice"

by Frederic R. Coudert in the May Yale Law

Journal (V. xiv, p. 361).

"There is in all modern states to-day a gen

eral conflict between certainty in the law and

concrete justice in its application to particular

cases; in other words, between the effort to

have a general rule everywhere equally ap

plicable to all cases at all times and the effort

to reach what may seem to be concrete right

dealing between the parties at Bar upon the

particular facts in each case.

"In actual practice the pendulum swings

first one way and then the other. The social

necessity for stability in the law is unques

tioned. Law is necessarily a rule of action,

and unless a court decides cases according to

some cohesive plan or rule, the justice admin

istered is scarcely deserving of the name of

law, however greatly it may fall in with the

ethical notions of the community as regards

any particular case. On the other hand,

when rules become so fixed and rigid that they

are difficult or impossible to change, the law

is out of touch with prevailing moral ideas

which like all other ideas are constantly pro

gressing; the law thus necessarily becomes a

clog upon national development, an incentive

to revolutionary reform."

In pursuance of this thought, while admit

ting the dangers resulting from too strict an

application of the doctrine of stare decisis and
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the difficulties due to the increased volume of

precedents, he shows that a code which is

usually held out as the only remedy has not

in other countries eliminated the necessity of

interpretation or the multiplication of pre

cedents or the growth of the doctrine of stare

decisis.

"It is thus very doubtful whether the

French law is any more certain than our

own. If ours be more uncertain we are in

clined to believe that it is because economic

changes here have come faster than in other

countries, and greater pressure has been put

•upon the courts to decide cases arising out of

novel business situations." Comparing the

European codes with our sad attempts he

says:

"The foreign codes have the advantage of

a fixed and settled terminology derived from

the Roman law. They were made by experts

and are little subject to legislative change.

In addition it must be remembered that the

making of the Code Napoleon, as well as that

of the recent German Code, was due to a

desire for uniformity rather than for cer

tainty." . . .

"Another objection, and perhaps the main

•one, to a code, is that even a well-constructed

code would help us little in making the law

more certain. The general principles or rules

on many subjects are pretty well settled and

«asily stated. The common law of tort or

partnership and negotiable instruments is ad

mirably summed up in various text-books and

could without great difficulty be codified, but

that would do little to help us out of our diffi

culties, for the question arising in these branches

of the law is not generally what is the rule of

law, but which of several rules apply to the

facts of the case. The divisions that have

taken place in our Supreme Court have not

been due to common law questions, but to

questions arising under various statutes and

under the Constitution of the United States,

one of the clearest and most admirable of

written instruments. As the most familiar

instance of this, it is only necessary to cite the

insular cases, the legal tender cases, the in

come tax cases and the anti-trust law cases.

In each one of these, the difficulty has been

to ascertain whether the law applied to a

particular state of facts and if it did apply,

which portion of it was applicable. Did the

Sherman Act intend to codify the common

law? Was it merely declaratory or was it

revolutionary? The answer must be sought

in many opinions extending over a period of

some ten years. Such cases cannot be avoided

and constantly arise under statutes. And

again, should we codify our law, the old de

cisions would be cited as an attempt to show

what the law was intended to do and we

would not get rid of the masses of case law,

which now so sorely burden and perplex the

practitioner." . . .

"For the present, reforms in the adminis

tration of the law, the selection of able men

as judges, the leaving of procedural questions,

as has been done in Massachusetts, largely to

the regulation of the courts themselves by

rules, are all desirable and immediate objects

of attainment; but to make the law certain

on subjects as to which the community itself

is most uncertain, is a task that never has yet

and never will be accomplished. If the Hin

doo laws are unchanged and unchangeable,

it is because the Hindoo himself has not

changed, and does not wish to change his

opinions and ideas nor the actions which flow

from them. When we reach that stage of

development the question may become aca

demic."

JURISPRUDENCE (Legal Development. Education)

IN the May Cohimbia Law Review (V. v, p.

339) Roscoe Pound considers the question,

"Do We Need a Philosophy of Law. ' He

calls attention at the start to the tenacity

with which our common law has held its ground

against the influences in succession of the canon

law, the Roman law, the powers of the crown,

the law merchant, the legislative reform move

ment of the nineteenth century, and the agita

tion in America for the spread of the Code

Napoleon. Strictly in line with this history

is the intrenchment of this doctrine in our

constitutional law. In spite of its apparent

triumph, however, many jurists discern dan

gers. The author does not, however, fear real

danger from the abundance of new legislation,

for legislatures imitate one another, and for

the present he does not fear codification. But

he does believe that our common law, which

was formerly the bulwark of the people against
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the crown, is to-day not on the popular side,

but finds itself arrayed against the people.

He refers especially to numerous decisions in

opposition to the demands of labor.

"As the law stands, I do not doubt they

were rightly determined. But they serve to

show that the right of the individual to con

tract as he pleases is upheld by our legal

system at the expense of the right of society

to stand between our laboring population and

oppression. This right of the individual and

this exaggerated respect for his right are com

mon law doctrines. And this means that a

struggle is in progress between society and

the common law; for the judicial power over

unconstitutional legislation is in the right line

of common law ideas. It is a plain conse

quence of the doctrine of the supremacy of

law, and has developed from a line of pre

cedents that run back to Magna Charta. Men

have changed their views as to the relative

importance of the individual and of society ;

but the common law has not. Indeed, the

common law knows individuals only."

In this view he differs from that expressed

by Professor Beale in his article on the "Devel

opment of Law," reviewed in our March num

ber, who felt that the individualistic character

of our law had changed with our doctrines of

sociology. Mr. Pound, however, says, "Thus

the common law in the interest of the individual

is struggling with the prerogatives of the people

represented by the police power as it struggled

with a like prerogative of the crown from

Henry VII to James II. But times have

changed. The individual is secure and new

interests must be guarded. The common law

renders no service to-day by standing full-

armored before individuals, natural or arti

ficial, that need no defense, but sally from be

neath its aegis to injure society."

He feels, however, that "the common law

lawyer need not despair. He should only look

about him to find within our law the means of

bringing it once more abreast of the time and

of ranging it where it belongs — on the side

of the people. Indeed, the law has already

discovered them, and is already moving in the

right direction. The residuary power of the

crown to do justice among his subjects has served

to meet two crises in our legal history. When

the old polity of local courts became impossible,

it gave us the king's courts and the common

law. When the common law was in danger

of fossilizing, it gave us equity. To-day, when

the sovereign people stands in the shoes of the

sovereign king as parens patrice, this residuary

authority has given us the police power. Not

yet one hundred years old, and scarcely men

tioned in the books until the last twenty-five

years, this doctrine has been worked out slowly

at the same time that the common law has been

gaining its firm foothold in our constitutional

law. It is furnishing the antidote for the in

tense regard for the individual which our legal

system exhibits."

To facilitate this readjustment to the policy

of our law, he contends for a more thorough

education of lawyers and a "broader and

sounder philosophy of law than the average

practitioner imbibes from Blackstone or from

Coke by way of Story and Cooley and Miller."

LITERATURE OF THE LAW

A SOMEWHAT amusing though cutting criti

cism of "Legal Life in the American Far

West" by A. Nerinck (a translation from the

Journal du Droit International Prive), is pub

lished in the May Yale Law Journal (V. xiv,

p. 380).

MARINE INSURANCE (Contribution to General

Average)

IN the Law Quarterly Review for April (V.

xxi, p. 125), is an interesting account of a

problem in marine insurance entitled "Con

tribution to General Average" by H. Birch

Sharpe. He considers the question how, under

a policy of marine insurance, obligation to

contribute to general average arises. He con

tends that the liability of an underwriter in

respect to jettison of goods covered by his

policy, is strictly limited to the amount he

may be called on to pay as his share of con

tribution to the general sacrifice.

"If, then, the underwriter on a particular

interest be liable to pay this amount, not as

for a loss, but by way of contribution to a

sacrifice, by which a loss of the whole adven

ture has been averted, it must follow that

underwriters on other interests are similarly

liable to pay, their respective shares. In other

words, jettison (in the 'Perils clause') means

contribution to a loss by jettison, and nothing
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He objects to the doctrine that the obli

gation is merely an implied term of the con

tract and finds in the common form of policy

.an express undertaking to contribute and

"that this obligation if at any time implied

was so only in so far as the other liabilities

of the policy can be said to have arisen from

a smaller implication. " For the earliest forms

of these policies were extremely simple and

the various expressed clauses grow out of

ancient litigation as to the meaning of the

•simpler form.

<?UASI-CONTRACTS (Mistake of Law)

"Recovery of Money Paid under Mistake

•of Law" is discussed by Prof. Frederick C.

Woodward, in the May Columbia Law Review

(V. v, p. 366). He shows that the rule

•originated in an error of the courts and is

founded upon an improper translation of the

maxim, Ignorantia juris non excused. He sub

mits that there is no reason in justice, or

public policy, which justifies the rule prevent

ing recovery in case of mistake of law while

it is allowed in case of mistake of fact. He

shows that in Connecticut and Kentucky the

original distinction has been persistently denied ;

that in England two comparatively recent cases

in equity showed an inclination to disregard

it; that in California, Missouri, and South

Dakota and Georgia the rule has been modi

fied by statute; that it has been frequently

held not to apply to payments of public

•officers or agents; that it has sometimes been

stated broadly not to apply to any mistakes

•of an agent; and that some courts have

refused to apply it to mistakes of trustees

or other officers of the court. Jurists have

differed as to the true rule, and several of

these suggestions are considered by the author.

He favors the one advocated by Mr. Bigelow,

namely, "that relief should be granted if

neither at the time of the act nor in anticipa

tion of it was there present in the mind of

the actor a doubt as to the law." . . .

"It is submitted, then, that this test of

the jurisdiction to relieve from mistake is the

true one in principle, and is adequately sup

ported by authority. It is submitted that,

while not opening as wide a door as some

of the tests previously examined and rejected,

it would prove as satisfactory in its application

to cases of money paid under mistake of law

as it has already proved in its application to

other cases of mistake of law, and to cases of

mistake of fact.

Finally, it is respectfully urged upon our

courts and legislatures that without abrogat

ing the present rule denying the recovery of

money paid under mistake of law, but by confin

ing its application to cases in which the money

appears to have been paid with the conscious

ness of a doubt as to the law, the hardship of

the rule will be minimized if not entirely

eliminated, and the whole law of relief from

mistake placed upon a basis of sound and

consistent policy."

PARTNERSHIP (see Bankruptcy)

PROCEDURE (Juries in India)

A DISCUSSION of the use of juries in the

courts of British India, by Satya Chandra

Mukerji, in the Allahabad Law Journal (V.

ii, p. 113), entitled "Trial by Jury and with

the Aid of Assessors in the United Provinces,"

may be of interest to those who study the

legal problems in our eastern possessions. In

certain provinces and in certain restricted

cases the jury has been introduced and the

author, a native, urges its extension, though

he admits that there have been some sur

prising miscarriages of justice in cases where

the injured party has been a native of India

and the accused an European British subject,

and the defendant has claimed his privilege to

have a majority of the jurors Europeans.

Where the jury is not permitted, two native

assessors sit with the judge, but their opinion

is not binding on him as is that of a jury.

The author shows that while this system is

theoretically good, it works very badly in

practice, for the assessors are drawp from an

ignorant class and usually simply follow the

humor of the judge.

PROPERTY TContingent Future Interests)

IN the Law Quarterly Review for April (v. xxi,

p. 1 1 8) Albert Martin Kales publishes a thought

ful article entitled, "Contingent Future Inter

ests After a Particular Estate of Freehold," in

which he contends that "a recent line of Eng

lish cases commencing with Letchmere v. Lloyd

in 1 88 1 and concluding with Battie-Wrightson
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v. Thomas in 1904, go very far toward accom

plishing without statute a large part, if not all,

of what was actually effected by the Contin

gent Remainders Act of 1877." In those of

the United States where statutes similar to the

English Contingent Remainders Act have not

been adopted, these cases are important au

thority "as furnishing a possible basis for the

contention that the rule, which made certain

contingent future interests destructible and

thereby defeated the expressed intent of the

testator or settlor.no longer exists." In expla

nation of his theory he gives a careful analysis

of the different forms of contingent future in

terests and the history of the present technical

rules as to their validity. He shows how the

feudal rules regarding contingent remainders,

as finally formulated by Lord Northington,

defeated the intention of the testator, and

how Jessel, M.R., finally overruled his doctrine.

He regards the case of Letchmere v. Lloyd as, as

notable an example "of law reform as was

Lord Mansfield's in Perrin v. Blake. The two

instances are not dissimilar. In each the re

former laid hold of a more than usually em

phatic expression of intent to declare that a

rule of law which defeated a settlor's or testa

tor's intention should not prevail. Lord Mans

field's effort never became law and has been

long since condemned. Jessel's has prevailed.

The reason is twofold. Both Jessel's and Lord

Mansfield's effort was to get rid of a feudal

rule which defeated the settlor's intention.

Jessel was a full century farther away from the

feudal system than Lord Mansfield, and he

was only supplying by judicial decision the

defect which existed in the Contingent Re

mainders Act of 1845, and which prospectively

had already been remedied by the Act of 1877.

Furthermore, Lord Mansfield tried to break in

upon a rule which had a continuous history of

mathematical application since 1324, and of

which it could only be said that it was illogical

and without reason since the allowance of con

tingent remainders in 1430. Jessel, on the

other hand, did no more than incline toward

the rule which might and logically should have

prevailed in conveyances to uses and devises

under the Statutes of Uses and Wills, espe

cially after it became well settled law that

springing and shifting uses and executory de

vises were indestructible, but might be invalid

upon the ground of remoteness."

The author then explains the effect of the

decisions subsequent to and sustaining Letch-

mere v. Lloyd, and concludes as follows:

"It is submitted, then, that in any American

jurisdiction, even though its land laws may be

founded upon those of England, and though

there may be no Contingent Remainders Act

in force, yet, if neither actual decision nor the

practice of conveyancers has settled the law to

the contrary, it may fairly be contended that

there is practically no such future interest as a

contingent remainder, that is, there is no rule

of law which says that a springing future in

terest after a particular estate of freehold

which may be turned into a vested remainder,

or take effect in possession eo instcmti upon the

termination of the particular estate, must fail

entirely unless it does so. This position, it is

believed, finds its chief support upon authority

in the recent line of English cases beginning

with Lechmere v. Lloyd and ending with-

Battie-Wrightson v. Thomas. It would be in

teresting for us on this side of the Atlantic to

know whether English lawyers, in spite of the

fact that they might not be, would regard us

as justified in this deduction."

PROPERTY (Trade Secrets)

A COLLECTION of authorities on the law re

lating to "Trade Secrets" by Bernard C.

Steiner is published in the May Yale Law

Journal (V. xiv, p. 374).

TORTS (Illegality as Defense)

"The Plaintiff's Illegal Act as a Defense in

Actions of Tort" is discussed by Harold S.

Davis in the May Harvard Law Review (V. xviii,

p. 505). "It is conceded by all that if the un

lawful act was the cause, or a concurring cause,

of the damage, the action is barred and not

otherwise. The whole controversy is as to

what acts are to be considered causes and

what mere conditions." Though the author

admits that the tendency is to reduce the de

fense almost to a nullity, he approves most of

the Massachusetts cases giving it a wider scope.

He submits that the distinction between im

mediate active cause and a cause for which lia

bility is imposed is here important; thus in

negligence "the only question is whether the

defendant's negligent act was a part of the

chain of causation and not unreasonably re
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mote from the result," but the active force

may be set in motion by the plaintiff himself.

"The whole doctrine that recovery is to

be denied if the plantiff's unlawful act was a

part of the cause is simply a rule based on

public policy." Being in the nature of pun

ishment it should be restricted to close limits.

"It seems plain that if the illegal act is

the immediate, active cause of the damage,

recover}- is rightly refused. But it is by no

means so clear that public policy demands

that, if the illegal act was simply a remote

link in the chain of causation, the action shall

be barred, and the almost unanimous opinion

of the authorities is strong evidence that it

does not."

In conclusion he says: "The defense of the

plaintiff's wrongdoing may be set up in three

classes of cases. In the first, the defendant's

negligent act creates a dangerous antecedent

condition; the plaintiff then does an unlaw

ful act from which, by reason of this danger

ous condition, damage results. It is contended

that the unlawful act is the immediate cause

of the damage and that the action should,

therefore, be barred. In the second, the un

lawful act creates a passive condition: the

defendant then does a negligent act which,

supervening upon the condition which has

thus been created, results in damage. It is

maintained that the unlawful act is a cause of

the damage, but so remote a cause that it

ought not to have the effect of preventing

recovery. In the third, the direct cause of

the damage is a combination of agencies oper

ating simultaneously, one being the unlawful

act of the plaintiff and the other the negligent

act of the defendant. This case is more doubt

ful, but, on the whole, the decisions permitting

recovery seem right."

TORTS (Theory of Duty of Care)

IN the American Law Register for April (V.

lui, p. 209), and for May (p. 273), Francis H.

Bohlen discusses "The Basis of Affirmative

Obligations in the Law of Tort. " He deals

especially with the affirmative duty of care

in cases of negligence and criticises the fa

mous rule of Brett in Heaven v. Pender. From

an examination of the early English cases he

traces the origin of the distinctions between

the action on the case which became assump-

sit and the similar action for negligent torts,

and finds a striking analogy between the

early doctrines of consideration in contract

and the necessity of a benefit to the defendant,

in the relation out of which the affirmative

duty of care arises. He finds as the dis

tinction between tort and contract that "the

public has an interest that no man shall so

act as to injure another, it has no concern

that he shall benefit any one. " In the early

law, assumpsit was alleged for both contract

and tort, but when there was an active mis

feasance, the assumpsit soon became imma

terial. "When, however, there was alleged

an affirmative duty to act in some way to

protect others, quite a different question was

presented. Affirmative action could only be

required when it was assumed or imposed as

a duty; such duties were only assumed or

imposed for a consideration, a benefit con

ferred, as their price. " In its origin this duty

was an incident of business carried on for

gain. No duty arose out of mere passive

ownership. In conclusion he says:

"The primary conception of the obligation

in torts is to refrain from injurious action, un

less the doing of the act, even with its atten

dant risk, is so beneficial to the public gener

ally, the object of it so valuable to the general

welfare, that even private injury must be

borne to encourage it, the obligation and

attendant liability extend to all who may be

foreseen as within the radius of its effects.

But the conception of a duty of protection

owed to another against the consequences of

his own actions is foreign to the law of torts.

"Such duties rest upon an assumption of

them either by express consent or as inevi

table legal incidents to certain actions, busi

nesses, or uses of property. Such assumption

can rest only on consideration. An express

promise is void if gratuitous; no affirmative

duty will be imposed without a corresponding

benefit.

" Such obligations arise only when assumed,

but they are not the creatures wholly of con

sent, they may be annexed to the performance

of certain acts, the conduct of certain busi

nesses, the rise of property in certain ways

the performance of these acts, the entering

into such business, and the use of the property

is wholly voluntary; but if done, the duties
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follow as a matter resting wholly on the policy

of law, that policy which protects the right of

citizens from positive injury. Such duties,

therefore, only arise when they are necessary

to protect others from the consequences of

acts, businesses, or uses of property beneficial

to those who do them, engage in them, and

use it. All affirmative duties may truly be

termed assumptional and founded upon con

sideration, whether to protect from injury or

to confer a benefit. All were, as has been

seen, originally enforced by action on the case

on the assumpsit. Damage being the basis of

such action, the actual loss of a legal right

had to be shown. Save in exceptional pur

suits, where service must be rendered to all

alike, as carriers, innkeepers, etc., there was

no legal right to such benefit. Nor did the

early common law recognize any interest in

the public that an expected benefit should be

conferred. So in such case to show damage,

the loss of the consideration had to be shown.

Only he who had paid it could lose it, so only

he who was a party to the consideration could

maintain the action. Such purely beneficial

assumption, expressly assumed, came, too,

probably by analogy to the action of covenant,

the preexisting remedy for similar obligations

formally assumed, to be regarded as grants of

the expected benefit. So the measure of dam

ages was held to be the loss of the benefit to

be derived from performance and not the value

of the consideration paid. Such a grant, like

that in a formal covenant, would be naturally

held to extend only to the grantee and de

pend in its extent on the will and consent of

the grantor. Such obligations thus came to

be regarded as resting wholly on the consent

of the parties who had undertaken them and

limited to those to whom they were assumed

and enforceable only by parties to the consid

eration. Such are the essential elements of

purely contractual duties which separate and

distinguish them into a distinct class of as

sumptional obligations. The natural tendency

to overwork a new discovery led the courts to

treat as contractual even those assumptional

duties which were imposed by the policy of

law towards those who had in fact furnished

the consideration on which they were founded.

It is very usual for courts to speak of such

.duties as are inevitably imposed for protec

tion from injury as incidents to the conduct

of a business as resting upon an implied term

in contracts made in their exercise.

"This tendency has led to the unfortunate

idea that when there is a contract between

two persons, no one can be concerned with

anything done in performance or breach

thereof save the parties thereto, and that any

action brought to recover, even for an actual

injury by one not a party thereto, is an at

tempt to sue on the contract. However, not

withstanding the tendency of contract to

usurp the place of tort even to-day, it will be

found that acts probably injurious are regarded

as solely tortious only; a failure to perform a

duty voluntarily assumed, whereby a benefit

is lost, is wholly a breach of contract. A

failure to perform an obligation to avoid in

jury assumed as the price of action is re

garded as either at the election of the party

injured if he be a party to the consideration,

as a tort solely if he be not."

The author then proceeds to apply these

principles in analysis of the various actions of

tort arising from the use or transfer of real or

personal property. In regard to transfer of

possession he says:

"It may be safely said that, ist, one who

furnishes an article or structure for use for a

purpose in which he has an interest, direct or

indirect, and from which he derives directly

or indirectly a benefit, is bound to exercise

care to have the structure or article fit for

such use.

" 2d. Such obligations can extend no further

than the ability to satisfy them. Where the

possession of the article or structure is trans

ferred, if it be at the time of transfer fit for

the use for which it is designed, the transferee

is alone responsible for any defects arising

subsequently, since with the possession and

control passes the power to inspect and re

pair; he is alone able to observe and remedy

such defects, and his alone is the duty of

inspection and repair."

If one does attempt actively to deal with a

chattel in the performance of his calling he is

bound to use due care independently of con

tract. The author cites ancient cases to sup

port this theory. The liability of a mere

transferrer of title to property, however, is

onlv for fraud or non-disclosure of known
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defects, which makes the act of transfer itself

a conscious leading of the transferee into a

known danger.

TRUSTS (Spendthrift, Statute, Constitutionality of)

R. FLOYD CLARK, in the May Columbia Law

Review (V. v, p. 380), describes "An Episode

in the Law of Trusts." This is an interesting

statement of the consequences to many trust

estates of a change in the law in New York

obtained by an enterprising attorney, to en

able his client to break spendthrift trusts.

The statute had to be made retroactive, and

although in the case by which it was called

forth, the trustee made no serious contest, it

resulted in much litigation with respect to

other trusts as to the constitutionality of the

retroactive provision. The author argues in

support of the constitutionality of the pro

vision which, unfortunately, has been left open

for decision in the leading cases in which it

was involved, on the ground that a dead man

is not a person who has rights under our con

ception of the constitutional provision, and

that, therefore, the creator of the trust is not

deprived of his property. Nor has a trustee

a beneficial interest of which he can be de

prived. The author also cites the case in

question as an extreme example of judicial

legislation since the justices to avoid consti

tutional questions held that the statute was

not retroactive though it was plainly intended

so to be.

WITNESSES (Expert Testimony)

A CAREFUL consideration of the law relating

to the examination of experts entitled, "The

Examination of the Medical Expert," by H. B.

Hutchings, is begun in the May Michigan Law

Review (V. iii, p. 520). It relates to the form

and scope of the hypothetical questions per

mitted. He sums up his conclusions as to

the topics treated in this number as follows:

"Although the authorities upon the subject

are somewhat in conflict and very generally

confused, they probably justify the following

propositions: Ordinarily, in the examination

of an expert whose opinion must be based

upon facts with which he is not familiar, the

facts upon which the opinion is to be based,

should be stated clearly and logically in the

question. This is the safe practice, and may

properly be adopted in every case. If the

facts are complicated, and, as given in the

testimony, are in any way ambiguous or con

tradictory, this is the only safe practice. If,

however, there is no controversy as to the

facts, or if it is desired to base the opinion of

the expert upon the testimony of a single

witness or of several witnesses, and that testi

mony is in no way confused, complicated, am

biguous, or contradictory, then the examiner

may properly ask the expert to base his opinion

upon the undisputed facts or the indicated

testimony, assumed for the purposes of the

answer as having been established."
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CORRESPONDENCE

CORPORATION CHARTERS

AN ENGLISH VIEW OF THE DOCTRINE OF PINNEY v. NELSON

By our London

TEMPLE, LONDON, ENG., April, 1905.

AN action of very great importance to

shareholders in English companies doing busi

ness in the United States, as well as to cred

itors in America of such companies, has re

cently been decided in the English Courts.

The plaintiffs in the action were the Risdon

Iron and Locomotive Works of San Francisco

and the defendant was Sir Christopher Furness,

who is a large shareholder in the Copper King

(limited). The Copper King Company was

incorporated in England under the English

Companies' Acts, and according to its memo

randum of association, or charter, its objects,

inter alia, were to acquire mining rights and

lands in the United States of America and

elsewhere, to purchase or hire machinery, and

to do all other things incidental or conducive

thereto; and by its articles of association the

company was empowered to appoint any per

son at its attorney for the transaction of busi

ness abroad, with such powers as it might

deem necessary to enable the company's oper

ations to be validly carried on abroad, and to

do all such acts as might be necessary to com

ply with the law of any country where the

company might carry on business.

As a matter of fact the company carried on

business in California and incurred debts

there in the purchase of machinery in that

state. By the law of California each stock

holder of a corporation is individually liable

for debts contracted by the corporation dur

ing the time he is a stockholder, according to

the proportion which his holding bears to the

subscribed capital of the corporation, and no

corporation organized outside the state is

allowed to do business within the state on

more favorable conditions than are prescribed

by law to similar corporations organized under

the laws of the state. The debts incurred by

the company in California to the plaintiffs

amounted to $10,404.96, for which the plain

tiffs began an action in San Francisco, but

before the trial was reached the company, upon

the petition of certain creditors in California,

Correspondent

was adjudicated bankrupt under the United

States laws, and subsequently went into vol

untary liquidation in England. The plaintiffs

thereupon brought an action in England

against Sir Christopher Furness for .£456,175.

Bd., that being the proportion his holdings of

the company's shares bore to the amount of

the company's debt to the plaintiffs. They

thus sought to enforce against him in this

forum the provisions of the California Civil

Code with respect to the liabilities of stock

holders for the debts of insolvent companies.

The case attracted a good deal of interest

and was very ably argued, counsel for the

plaintiffs contending that the defendant as a

shareholder had authorized the directors to

pledge his personal credit, and that if a share

holder gave his directors power to do all

things necessary to make the company a legal

entity in California, he had thereby empow

ered them to bind himself as a surety for the

company's debts in California. The defen

dant on the other hand submitted that as the

Copper King was a company incorporated

under the English Companies' Acts and by its

memorandum of association the liability of its

shares was limited, the defendant could be

under no personal liability for any amount

beyond anything which might be uncalled

upon his shares, and as they were fully paid,

he was exempt from further demands. They

further argued that it would be contrary to

the whole conception of a limited company

that a person by buying a share in an open

market, should be authorizing the directors to

bind him by the law of a foreign country

where the company whose shares he bought

carried on business.

The case was heard by Mr. Justice Kennedy,

one of our ablest judges, who has made several

visits to America in which he has delivered

addresses to American lawyers. He decided

that the defendant was not liable, on. the

ground that his liability was limited under

the English Companies' Acts to the amount of

his shares, and an English court could not
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recognize as a valid cause of action a claim in

respect of debts of the company arising by

virtue of the law of a foreign country which

was inconsistent with the limitations of the

shareholders' liability according to English

law, and that any proceeding by the company

to enlarge the liability of a shareholder beyond

that fixed by the constitution or charter of

the company must be held by an English

Court to be ultra vires. He carefully consid

ered Flash v. Conn (109 U. S. 371), and Pinney

v. Nelson (183 U. S. 144), which were cited

and relied upon by the plaintiffs. In both of

these cases a shareholder of a foreign corpora

tion had been held to be charged with the

liability imposed by the California Code, but

in the opinion of the learned judge they could

be distinguished from the present case. In

the former case the defendant was a share

holder in a company incorporated under an

Act of the New York Legislature which ex

pressly provided for the liability of individual

stockholders in such a corporation in respect

of the debts of the corporate body; and in

the latter case it did not appear from Mr.

Justice Brewer's judgment or the report of

the case what were the provisions, if any,

in the articles of incorporation (the defendant

being a Colorado company) as to the limita

tions of liability. All that could be plainly

inferred being that neither under their pro

visions nor under the law of Colorado was

there anything expressly declaring the per

sonal liability of stockholders for debts of

the corporation. There was the further dis

tinction, in the judge's opinion, that Pinney

v. Nelson was an action brought in California

against stockholders in the corporation who

were residents in and citizens of that state,

and therefore properly within the jurisdiction

of the local courts.

STUFF GOWN.

THE LIGHTER SIDE

A LAWYER, now deceased, but formerly one

of the best known in western Iowa, and for

some time member of the Board of Bar Ex

aminers for his state, and the youngest man

said to have ever been admitted to practice

in Iowa, related his experience in one of his

first cases to a number of students before the

Examining Board not long since.

He said, "It was one of my first cases and

being for the plaintiff of course had the open

ing and closing argument to the jury. And

being somewhat noted and conceited too, as

to my oratorical abilities, sought with all the

command of language, powers of Delsarte, and

gestures I had at hand, to make an impres

sion on the minds of the jury.

"Opposed to me, on the side of the de

fense, was an old Kentucky lawyer, who, not

being able to withstand the strenuous times

of that commonwealth, just preceding the

Civil War, had removed to this state to prac

tise law.

"When the old man arose to make his

argument to the jury he said, 'Gentlemen of

the jury, first let me answer the young man's

argument.'

"He then went over all the motions and

gestures I had made without uttering one

word. 'There,' he said, 'is all there is to the

young man's argument.' 'Now,' he says, 'the

young man reminds me of an old mule I used

to have on the farm down in Kentucky.

Regularly every Sunday morning I used to

turn the old mule out to graze, and as soon

as he was turned out he would begin to kick.

Every time he would kick, he would bray,

and every time he would bray, he would kick,

and I used to lean on the old rail fence watch

ing that mule, wondering whether he was

braying at the kick or whether he was kick

ing at the bray.'

"And the old man closed his argument by

saying, ' Now, gentlemen of the jury, I would

like for the young man to answer this ques

tion: Is he braying at the kick or is he kick

ing at the bray ? '

"Of course I had felt the effects of the old

man's argument, and in closing refrained from

any attempt at oratorical display. 'Gentle

men,' I says, 'I am now done,' and sat down.

Jumping hastily to my feet, I says, 'Just one

moment, gentlemen, there is one point I

overlooked. The old man wished to know

whether I was braying at the kick or whether
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I was kicking at the bray. Gentlemen, I

wish the old man to understand I was simply

kicking at the bray.'

"I won my case."

GOSHALL — As far .as I can see, Mrs. Chad-

wick's whole trouble results from one mistake.

HEMLOCK — What is that?

GOSHALL — She neglected to get incorpo

rated under the laws of New Jersey. — Cleve

land Leader.

"MR. ATTORNEY," said the judge, after

sending the defendant to jail for six months,

"how does it happen that this man was only

fined in the court below? "

"Your honor," he replied, with dignity,

"I was not his counsel in the lower court."

And, somehow, the other lawyers present

seemed to feel that he had explained it.

AMUSING stories are still told of the late

Judge Bond of Baltimore. Once when re

turning from yachting with the famous Ben

jamin Butler, the general suggested that an

eye opener would be appropriate before they

landed. The judge didn't mind — he never

did. So a bottle of Scotch was soon forth

coming.

"Good whiskey," remarked the judge.

"Yes," replied the general, "and the bet

ter that it never paid a duty."

"Oh, that's all right, General, it is going to

be landed in Bond."

THE judge in the years when he ornamented

a Circuit Bench in South Carolina is said to

have bonded more of the mountain dew. One

day after dinner he had evident difficulty in

concentrating attention upon an argument

by counsel who at length in desperation sug

gested that the case ought to be heard by the

full court.

"I think you would have difficulty in find

ing a fuller court," beamed the justice.

GUILT EDGED

CHISTER. — " That case will prove a gilt-

edged proposition."

ECKITTY. — Of course with "u" in it.

YEARS ago when the manufacture of lumber

was the most important industry in western

Wisconsin, one of the chief vexations of the

lumberman was the log thief. The passage of

statutes providing severe penalties for this

species of theft and the strict enforcement of

such laws soon put an end to the wholesale

thefts which characterized the early years of

the business, but petty thievery continued

for many years. Farmers or villagers along

the river would select fine, thoroughly-seas

oned pine logs and haul them home for use in

the construction of some outbuilding or for

kindling wood. The lumbermen through their

associations and the employment of special

agents waged constant war against these

depredators and many were the encounters

between them both on the river and in the

courts.

A well-known attorney of L. had at one

time an experience which well illustrates the

difficulties with which prosecutors of the log

thieves sometimes had to contend. A spe

cial agent of one of his clients had caught a

resident of a neighboring village red-handed,

and the attorney went out to prosecute the

wrongdoer before the village justice. The

case was called and the witnesses for the prose

cution established a clear case of theft against

the defendant. He put in no defense except

his own denial. The court, however, after

a brief deliberation found the defendant not

guilty and discharged him. The attorney and

complaining witness were completely non

plussed and withdrew from the justice's office

to relieve their feelings in the open air and to

figure out if possible what had gone wrong.

They sat down in the justice's yard and dis

cussed the matter, but could reach no satis

factory conclusion until the special agent

happened to glance at the end of the log on

which they were sitting, and his eye fell upon

a familiar mark. " Great Scott," he exclaimed,

as he sprang to his feet, "we are sitting on one

of our logs."

THE late Henry W. Paine was considered

the best authority on all questions of law in

New England in his day. At one time, when

he was arguing a case in the Supreme Court

before the late Judge Horace Gray, he was

interrupted by Judge Gray, who said, with
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some warmth: "That is not law, Mr. Paine;

that is not law."

Mr. Paine quietly said: "It was law, your

honor, before you spoke." — Boston Herald.

THE late Justice D. L. Follett, of the Su

preme Court of New York, was a stern appear

ing judge who always demanded the utmost

accuracy from lawyers. Woe betide the

ignorant or careless attorney who handed up

defective papers. •

Judge Follett had one floor of his house at

Norwich, N. Y., fitted up as offices where he

held court at chambers. On such occasions

there used to sit with him, amicus curies, his

huge Danish hound, whose facial expression,

like that of his master, was even more awe-

inspiring than his real character warranted.

There was a witty young Irish attorney in

town, who stood in about equal terror of Judge

and dog. One day he wished to get an ex

parte order and telephoned to the Judge's

house to find out if he could be heard. Judge

Follett's son answered the call and after con

sulting his father, replied in the affirmative.

"But, say," continued the attorney, "chain

up that big dog, will you, I'm afraid of him."

"Yes," responded the son and hung up the

receiver. A few minutes later the bell rang

again and this time Judge Follett himself went

to the 'phone, when the following conversa

tion took place: "This you, Follett?" "Yes,

who is this?" "This is Sullivan; I'm coming

up now for that order I spoke of." "Very

well." "And say, old man, on second thought,

er, — chain up the Judge and I'll risk the dog! "

It is only fair to Judge Follett's memory to

say that Mr. Sullivan got his order.

JUDGE SYLVESTER DANA, who was for some

years judge of the Police Court in Concord,

N. H., always endeavored to smooth over any

little differences between persons brought be

fore him. On one occasion the charge was

for a technical assault, and it came out in the

course of the evidence that the parties were

neighbors and had been on the best of terms

for some years.

"It is a great pity," said the judge, "that

old friends, as you seem to have been, should

appear before me in such a way. Surely this

is a case which might be settled out of court."

"It can't be done, Judge," answered the

plaintiff, moodily. "I thought of that my

self, but the cur won't fight." — Boston Herald.

The Coldwell Lumber Company was oper

ating a saw mill on Coon Creek and this was

a paper issued by the J. P. to restrain and in-

hibet the Company from putting the saw dust

into the waters of Coon Creek.

" STATE OF TENNESSEE Perry county to the

Sherff of Perry County to notify Colwell

Loumber Compny not to Run Nomore Saw

dust in waiters of Coon Creek We the under

Sind Pertishners Do Say that We Donot Want

Eny more Saw Dust Put in the Waiters Ar

ner the warters of Coon Creek as We ar the

Sitons of the Creek & We Bleve By it Being

Put in the Waiters it Creates Sickness to a

great Big Xstent thre Has Bin more ar Less

Sickness this Winter and We Had Drother it

Bee Stopt at once & Never Have no more Put

in the Waiters of Coon Creek By the Colwell '

Loumber Compy nor No one Els Who Should

Run a Sawmill on Sed Coon Creek nor Ner

the Banks of the Creek feb, 24 1903

JOHN DOE J. p."

This paper was indorsed on back as fol

lows: "Executed by Notifying Po Coldwell

this the 8th, day of April 1903

RICHARD ROE D, Shff. Cost 50 cents"

CHIEF JUSTICE SAMUEL JONES of the New

York Superior Court, contemporary with

Judge Walworth, James T. Brady, and Charles

O'Connor, once had an application before him

for the adjournment of a case for trial to be

put down for the next Friday. He expressed

great surprise and said, "Gentlemen, are you

aware that day is Good Friday? D'O you

know, gentlemen, who sat on Good Friday?

I will not be the second judge. In New York

City I have never known a trial to take place

on Good Friday."

IN a recent Nebraska murder trial the

counsel for the defense, Charles H. Sloan,

gave a striking example of the effect on a

jury of visual illustration. The theory of the

defense was that the death was due to a kick

from a horse when the deceased approached

it to enter the wagon and that it all happened
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•during the short time a witness had taken to

enter the house and return. The prosecution

contended that the interval was too short for

all the incidents to have happened as nar

rated by the defense. Mr. Sloan, in argu

ment, took out his watch, paced the distance

in the court room, went through the motions

of untying the team, driving it, and retying

it as testified to by the defendant, going about

it slowly and methodically as the defendant

might have done, and then stood still, watch

in hand, while the remaining seconds ticked

off monotonously to the alert and straining

court room. The prisoner was acquitted.

DOWN in Dixie, in the old "Mother of

States," which has given so many distin

guished and learned legal lights to the Bar

— of courts and cross-road stores — a band of

thieves had infested a neighborhood until

scarcely a "smoke-house" or chicken roost

remained immune. At last a big, black, burly

specimen of the genus negro was apprehended

full handed, of said chickens, and as there

seemed not the slightest hope of escape, he

resolved to throw himself upon the "ignance

of de cote," or, as they say down there, to

"turn state's evidence," and plead for the

mercy of the court. He made a full confes

sion in which many others were implicated,

and was the only witness for the prosecution

in the trial which I had the pleasure of wit

nessing. The prisoner, a mulatto of rather

more than average intelligence, had retained

as his counsel a celebrated (among his race in

that locality) negro lawyer who was of the

same ebony shade, as the prosecuting witness

who was as black as a pile of black cats. The

witness gave a full, clear, and connected

account of the theft, told how he and the

prisoner had gone in the night time and

broken into the chicken house and carried off

the contents of the roost. It was a very

probable and credible story and the prosecu

tion rested. The negro lawyer put witnesses

on the stand, friends and relatives of the

prisoner, and established an absolute alibi, the

prisoner testifying that on that night he was

at home. The state had no more evidence and

the Commonwealth's attorney in his address

to the jury remarked that the case was too

plain for argument, that they had heard the

negro's story and must find a verdict of

guilty. When the negro lawyer arose to ad

dress the jury he spoke, about as near as I

can recollect, as follows:

"May it please de Cote and Gent'men ob

de Jury: You has done heerd de evidence ob

de prosecution, you has listened to de evi

dence of the defense; de eloquent gent'man,

Colonel Carter, ob de prosecution has highly-

entertained you, and now I hab de honor ob

addressin' you on behalf ob de prisoner at de

Bah. Now, gent'men, what kind o' evidence

has de prosecution got? How many witnesses

dey got? One. And who is dat one? Dar

he is, gent'men; look at him; a nigger as

black as de hinges o' hell; a self-confessed

thief; he done told you hisself how he done

gone out and broke in folks' smoke house and

stole deir meat, done rob white folks' chicken

roos' while my client was at home in de bosom

ob his famly. Gent'men, you can't blieve dat

nigger; a nigger dat will steal will lie, and he

done tol' you how he done steal, and now

dey gwine sen' him to de penitenchy for de

res' o' his life, I spec. But, gent'men, dat

sure is a mean nigger; mean, dat ain't no

name for him. I done search de pages o'

histry to find a man as mean as dat nigger.

I done gone back to the very olest times and

come down thew all ages and I ain't find a

man as mean as dat nigger. Gent'men, dat

nigger is meaner dan any man I ever hear tell

of. Gent'men. dat nigger is meaner dan Judas

Iscariot, cause arter he done gone and betray

his Lord and Marster, he was decent enough

to go out and hang hisself, but dis nigger

come up here as bold as a sheep wit" a grin

on his face and want to send my client to

jail."

DURING a session of the Supreme Court of

Maine, at Augusta, a tedious and complicated

real estate case had pretty nearly worn out

the patience of the counsel on both sides.

One of the lawyers engaged was F. A. Apple-

ton, whose fame as a wit was wide-spread.

Opposing him was a lawyer of pompous

mien and much avoirdupois, who kept mak

ing blunder after blunder, until even the judge

became irritated. After making a particularly

aggravating error, he said:

"I beg your honor's pardon, that was an
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other mistake. I seem to be inoculated with

dullness to-day."

"Inoculated, brother?" said Mr. Appleton,

"I thought you had it in the natural way."

'SQUIRE W , of undoubted German par

entage, was for a number of years an Alder

man of Allegheny City, Pa. His honesty and

fair dealing were unquestioned, but his judg

ments were sometimes based more upon his

own notions of justice than upon any recog

nized legal principles.

An action in trespass was once on trial

before him, which the attorney for the de

fendant argued should properly have been

trespass on the case, over which the Alderman

would have no jurisdiction. Defendant's coun

sel made a strong speech to convince "the

court" that the case must be dismissed, and

in support of his position, produced a volume

of Pennsylvania Supreme Court reports, from

which he read at great length a decision of

the state's highest court in a case on all fours

with the case at issue.

'Squire W listened impatiently to the

reading of the law. When the defendant's

attorney closed, he rendered his decision:

"De Supreme Court iss one court, und dis

is anodder court. Dey gifs deir decisions und

I gifs my decisions. I gif judgment for de

plaintiff."

THE VICARIOUS POTTER

IP you had told William Potter when he

came to the city one day that he was about

to become the tool of a scheming lawyer and

the means of freeing a possibly guilty man

from the clutches of the law and well merited

punishment, he would have scornfully scouted

the idea, and, although not ordinarily a man

of wrath and lurid words, would have un

doubtedly poured upon your devoted head

the choicest collection of Biblical and other

wise forceful phrases of which any of the most

tongue-gifted of his cow-boys was capable.

Not that Mr. Potter was of habit a man

of multitudinous words or mountainous pas

sion. On the contrary, he was usually re

served, discreet of words and action, a cattle

man of extensive means, respected and

respectable, a believer in and observer of the

laws of his country, a despiser of those that

broke them. No cow-boys of his could "paint

the town red" or "play horse" with him,

much less a lawyer. So a suggestion that he

could be used to defeat the law by any fee-

thirsty lawyer that ever ' ' piled precedent upon

precedent," persuaded a judge, or cajoled a

jury would have led to the use of a vocabulary

enlarged by the most vivid examples of the

cattle range and the gestures of a master of

strenuosity.

But Mr. Potter did not thus comport him

self, as he did not then know that he was

soon to be used in that very identically

objectionable way as will more fully presently

appear. This was the way of it.

On the very day that William came to

town his old friend and school-mate, Martin

Dolbin, was, for a wonder, in a very serious

dilemma, an unusual condition for a lawyer

of his experience and expedients.

For what Dolbin didn't know about the

"tricks of the trade" wasn't worth knowing.

He had been mixed up in politics and was

acquainted with all kinds of men and their

methods. He had served as prosecuting or

state's attorney of his county and appeared

for and against municipal railroad and other

corporations. He was at home in civil and

criminal trial law and the ways thereof. He

was an easy fellow to get acquainted with,

but a difficult one to beat in a law suit.

He was "well-to-do" in worldly goods but

hard "to do" when one endeavored to get

the best of him.

But this was his present fix.

A certain client of his, defendant under

indictment for a serious crime, now out under

heavy bail was dead drunk down town and

his case set for trial forthwith. He had run

the gamut of motions and applications for

continuances. He did not care to put his

client's condition in evidence. What he

should do under these peculiar circumstances

was really worrying him and agitating his

"gray matter" as never before. At this

particular juncture, following his usual custom

of calling upon his friend and former chum

when in town, William Potter appeared upon

the scene.

"Mighty glad to see you, old fellow," was

Dolbin's greeting to him as he entered the

lawyer's private office. There was nothing
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particularly unusual or significant in this greet

ing. "Bill" Potter was always a welcome

and privileged guest in that office. In fact,

the possibilities of Potter's usefulness at that

critical period did not at first dawn on Dolbin's

mind.

But he was a man who readily recognized

the "time and chance that happeneth to all

men. " A scheme formulated itself as he pur

sued the usual inquiries as to the health of

Bill's family, individually and collectively,

and the condition of things generally at the

old town and on the ranch.

"Bill," he continued in pursuance of his

scheme, "I haven't seen half enough of you.

I have to go to court at once. I have a little

case set for this morning. It won't take long.

Come right along with me. "

So they went to court and as they entered

the court-room, the judge was just calling

the case of the State v. Jones, Dolbin's case.

The lawyer very naturally, and in further

ance of his plan of action, invited Bill to come

and sit down next to him inside the Bar,

at the table alloted to counsel.

"Are you ready, Mr. Prosecuting Attorney,"

asked the court, and Mr. Prosecuting Attor

ney replied, "Yes."

To the same inquiry Mr. Dolbin made the

same reply, and the court instructed the sheriff

to call a jury, which was accordingly done.

It was a case of robbery, and after stating

the general nature of it to the jury, Mr. Prose

cuting Attorney asked the usual questions as to

competency of the members of the jury to serve.

"Do you, any of you, gentlemen, know the

defendant in this case?" he inquired. None

of them knew Mr. William Potter whom they

supposed to be the defendant. He was the

only man at hand who might seem to fill the

bill. Dolbin volunteered no information. He

did not think it incumbent upon him at that

time. Potter was then figuring in his mind

his chance of profit on that last bunch of

short-horn feeders for which he had paid four

cents with corn at fifty cents, and scarce at

that.

Jurymen did not then interest him any more

than missionaries to Africa. His thoughts

were afield.

The jurymen for the case were soon chosen.

Dolbin wasn't particular.

The prosecuting attorney opened the case.

His witnesses proved the fact that a store had

been broken into and a strange man seen

hanging around the night of the robbery.

"Was this the man?" he asked pointing to

William Potter.

That gentleman was in the midst of an

absorbing meditation on wind-mills, water-

tanks, and pumps. Dolbin was perusing the

Revised Statutes.

The witness looked at Potter, seemed

puzzled.

"Can't say he is. Doesn't look much like

the fellow I saw," he answered. He was ex

cused. His testimony was not very satis

factory to the prosecution. Neither was that

of the other witnesses.

They could not identify William Potter as

the robber.

The prosecuting attorney looked surprised.

Dolbin looked out of the window, a suspicion

of a smile on his face. Potter didn't look at

all. He had now reached the consideration

of the relative merits of alfalfa and buffalo

grass.

The prosecuting attorney became tired and

rested his case. Dolbin, in a nonchalant way,

handed the court a written demurrer to the

evidence and the court took the case from the

jury saying to the prosecuting attorney:

"I do not see that you have connected this

man with the larceny. I shall, accordingly,

sustain the demurrer. The jury is discharged."

Dolbin's client was free. So was Potter.

He had served his purpose, and followed Dol

bin out of court.

It would be useless to attempt to describe

the volcanic eruption that took place when

Martin told William the extent and purpose

of his vicariousness. Mont Pelde, wasn't a

comparison. The bonds of friendship be

tween the lawyer and the cattle-man were

severely strained that day. A keen sense of

humor and appreciation of strategy and tri

umph over difficulties, however, finally proved

to be the necessary extinguisher of the con

suming fire and William Potter to-day is

firmly convinced that Martin Dolbin is the

greatest lawyer west of the Mississippi.

FRANCIS A. LEACH.

KANSAS CITY, Mo., May, 1905.
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CHINESE EXCLUSION. (RIGHT OP ENTRY —

ADOPTED CHILDREN OF MERCHANT)

U. S. D. C. S. D. OF NBW YORK.

AND

U. S. D. C. E. D. OP PENNSYLVANIA.

Two cases, which are related in a general way

and which present hitherto unadjudicated states

of facts, are contained in No. 6, of Vol. 134 Fed

eral Reporter. Both relate to the status of chil

dren of Chinese merchants. The first case is that

of Ex parte Fong Yim and others, 134 Fed. Rep.

938. The question involved in this case was

whether adopted children of a Chinese merchant

were entitled to admission into this country.

There appears to have been some slight conten

tion as to whether under the same circumstances,

natural children would have been entitled to ad

mission, it being contended that as the children

had never before entered this country, they stood

on the same footing as ordinary Chinese persons

who had acquired no right of domicile. This

question, however, is disposed of very briefly by

the observation that the father has a right of

entry and that their right to enter is incident to

his right. The real question in the case is, as the

court observes, whether a domiciled merchant in

this country has the same right to bring in his

adopted children as he has to bring in his natural

children. The inspector, in rendering his deci

sion to the effect that the children were not en

titled to enter, stated that it did not seem to him

that the law contemplated covering such cases,

as that would give all domiciled merchants an

opportunity to adopt children at will and bring

them into this country. ' The court concedes that

if the question of fact as to whether the adoption

was bona fide should be decided adversely to the

persons claiming a right of entry, they should be

excluded. It appeared in the case under con

sideration, however, that the adoptions occurred

many years ago; that the children had ever since

lived with and been supported by the adopting

parents and that children could be adopted in

China substantially without legal formalities, after,

which their rights and obligations were similar to

those of natural children. Under these circum

stances, it is held that there is no difference be

tween the legal status of adopted children and of

natural children.

The other case referred to is that of United States

v. Joe Dick, 134 Fed. 988. Joe was born in China

and was originally admitted to the country as a

son of a domiciled Chinese merchant. Afterward,

while Joe was still a minor, the father returned to

China and on Joe's refusal to accompany him, he

was, as the court puts it, "turned loose upon the

world to shift for himself." Afterward, Joe be

came a laborer. Under these circumstances, Joe

contended that the status which he originally

acquired as the son of a resident Chinese mer

chant continued even after the severance of all

relations between himself and his father. It is

held, however, that the continuance of his original

status depended upon the continuance of the

family relation and ceased when that relation was

ended. "It would," says the court, "be the

merest fiction to look upon him as a minor son in

the household of his merchant father when he

was in fact no longer in the household, but was

making his own livelihood and his father was no

longer a merchant nor even a resident in the

United States."

CONSTITUTIONAL LAW. (PEONAGE — PRO

HIBITORY STATUTE)

UNITED STATES SUPREME COURT.

The constitutionality of the Federal Legislation

prohibiting peonage, and incidentally the elements

of proof necessary to support a conviction under

an indictment for violation of those statutes, is

considered in Clyatt v. United States, 25 Supreme

Court Reporter, 429. U. S. Rev. St. §§ 1990,

5526 (U. S. Comp. St. 1901, pp. 1266, 3715), de

clare that the holding of any person to service or

labor under the system known as "peonage" is

abolished and forever prohibited, and that every

person who holds, arrests, returns, or causes to be

held, arrested, or returned, or in any manner aids

in the arrest or return of any person to a condi

tion of peonage, shall be punished by a fine of not

less than $1000 nor more than $5000, or by im

prisonment for not less than one year nor more

than five years, or by both. The defendant Cly

att was indicted for violation of these statutes.

In considering the authority of Congress under

the constitutional grants of power to enact this

legislation, the court defines "peonage" "as the

status or condition of compulsory service, based

upon the indebtedness of the peon to the master,"

and quotes from the opinion of Judge Benedict

in Jaremillo v. Romero, i N. M. 190, where it is

said with respect to peonage: "One fact existed

universally — all were indebted to their masters.
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This was the cord by which they seemed bound

to their master's service." The difference be

tween voluntary and involuntary peonage is

noted by the court, and it is said that this is simply

a difference in the mode of origin and not in the

character of the servitude. The one exists where

the debtor voluntarily contracts to enter the

service of his creditor. The other is forced upon

the debtor by some provision of law. But peon

age, however created, is compulsory service —

involuntary servitude. A clear distinction exists

between peonage and the voluntary performance

of labor or rendering of services in payment of a

debt. In the latter case the debtor, though con

tracting to pay his indebtedness by labor or

service, and subject, like any other contractor, to

an action for damages for breach of that contract,

can elect at any time to break it and no law or

force compels performance or a continuance of

the service. The operation and scope of the I3th

Amendment to the Federal Constitution is con

sidered and the statement of Mr. Justice Bradley,

in the Civil Rights Cases, 109 U. S. 3, 20, 23, 3

Sup. Ct. Rep. 18, 28, 30, is quoted with approval:

"This Amendment, as well as the i4th, is un

doubtedly self-executing without any ancillary

legislation, so far as its terms are applicable to

any existing state of circumstances. By its own

unaided force and effect it abolished slavery, and

established universal freedom. Still, legislation

may be necessary and proper to meet all the

various cases and circumstances to be affected

by it and to prescribe proper modes of redress for

its violation in letter or spirit. And such legis

lation may be primary and direct in its character,

for the amendment is not a mere prohibition of

state laws establishing or upholding slavery, but

an absolute declaration that slavery or involun

tary servitude shall not exist in any part of the

United States." Further quotation is made from

the same opinion, wherein the distinction between

the i3th and i4th Amendments is pointed out,

and attention is called to the fact that legislation

under the i4th Amendment must necessarily be

corrective in its character, counteracting and

affording relief against state regulations and pro

ceedings, while legislation under the I3th Amend

ment may be direct and primary, operating upon

the acts of individuals, whether sanctioned by

state legislation or not. Plessy v. Ferguson, 163

U. S. 537, 16 Sup. Ct. Rep. 1138, and the Slaughter

House cases, are cited to the same point, and it is

concluded that the statutes under consideration

are directly authorized by the i3th Amendment

and that the operation of the statutes is not lim

ited to the territories or other parts of the strictly

national domain, but extends to all the territory

within the sovereignty of the United States. The

decision in the case, however, turns upon a con

sideration of the wording of Section 5526, which

it will be remembered punishes every person who

holds, arrests, or returns, or causes to be held,

arrested or returned, etc.. and it is said that three

distinct acts are thereby made illegal, to wit:

holding, arresting, and returning. The indict

ment charged that defendant "did unlawfully

and knowingly return one Will Gordon and one

Mose Ridley to a condition of peonage," and it

is held that a conviction under the indictment is

not sustainable without proof of a prior condition

of peonage.

COPYRIGHT. (INFRINGEMENT — USE OF PRE

VIOUSLY COMPILED INFORMATION)

U. S. C. C. D. OF MASSACHUSETTS.

Sampson & Murdock Co. v. Seaver Radford

Co., 134 Federal Reporter 890. is worthy of note

as a contribution to the growing list of cases

involving the right of compilers of reference

works to make use of prior compilations deal

ing with the same subject or containing similar

facts. In this case it appeared that plaintiff had

published a city directory, and that in subse

quently compiling its directory defendant had

used complainant's directory for the purpose of

obtaining information as to names, addresses, and

occupations, which information it compared with

information previously obtained by an original

canvass, and, in cases where such proceeding

was necessary, made further investigations. After

comparison and the making of further investi

gation when the statements in complainant's

directory did not coincide with the data previ

ously obtained by defendant, the latter printed

as its directory the net result of its investigations,

which, of course, consisted of plaintiff's directory,

with such additions and alterations as defendant's

investigation had shown to be necessary. In

answering in the negative plaintiff's contention

that defendant had no right to do this, the court

cites the recent cases of The Thompson Co. v.

American Law Book Co., 122 Fed. 922, and Dun

v. International Mercantile Agency, 127 Fed. 173,

in the latter of which cases the ruling in the

present case was to some extent foreshadowed.

Cases dealing with the question involved in the

instant case, and the two just cited, are of com

paratively recent occurrence, owing, no doubt,

to the fact that such quasi-literary publications,

as well as the mechanical method of compilation

are of comparatively recent origin. The case

under consideration seems to go a little in ad

vance of any of the preceding cases.
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EIGHT HOUR LAW. (CONSTITUTIONALITY —

LABOR IN MINES — UNHEALTHFULNESS —

JUDICIAL NOTICE — EVIDENCE)

SUPREME COURT OP NEVADA.

In the recent case of Ex parte Kair, the Supreme

•Court of Nevada upholds the constitutionality of

an act (St. 1903, p. 33, c. 10) imposing a penalty

upon any one working more than eight hours a

•day in any mine, smelter, or mill for the pro

duction of ores. The constitutionality of this

statute was passed upon a little over one year

before in the case of In re Boyce, 75 Pac. i,

which was decided only a few days bc-iore People

v. Lochner, 177 N. Y. 145, 69 N. E. 373 and

State v. Cantwell, 179 Mo. 345, 78 S. W. 569,

both of which cases passed upon similar statutes

and both of which reached the same conclusion.

In the earlier case, it was held that the act in

•question is not in conflict with the i4th Amend

ment to the Federal Constitution, declaring that

no state shall make any law which shall abridge

the privileges or immunities of citizens of the

United States nor deprive any person of life,

liberty, or property without due process of law,

nor deny to any person the equal protection

of the laws. In reaching this conclusion, it is

•conceded that the right to labor for the purpose

of acquiring property is an inherent one, which

is protected by the Federal Constitution, but

it is said that individual rights, however great.

are subject to certain limitations necessary for

the good of others and of the community and

that the public good and the health of a con

siderable portion of the population, must out

weigh slight inconveniences and restrictions which

individuals may suffer.

Judicial cognizance is taken of the fact that

labor in mines, quartz mills, and smelters is un-

healthful so that they may properly be the sub

ject of legislative control. The cases of State v.

Holden, 14 Utah 71, 46 Pac. 756; Holder v.

Hardy, 169 U. S. 366, 18 Sup. Ct. 383; Short

v. Mining Co., 20 Utah 20, 57 Pac. 720; Soon

Hing v. Crowley, 113 U.S. 703, 5 Sup. Ct. 730;

Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct.

357, and Commonwealth v. Hamilton Mfg. Co.,

120 Mass. 383, in which similar statutes were

upheld, are cited and commented on with appro

val. The later case follows the former one and

holds in addition that as the statute is sustain

able as a valid health regulation within the police

power, owing to the fact that prolonged labor in

such places is injurious as a matter of common

knowledge, evidence that the occupation of a

person prosecuted for violation of the statute, was

-not injurious, is not admissible.

LICENSES. (PROHIBITIVE IMPOSITIONS)

SUPREME COURT OP WASHINGTON.

What would seem at first blush to be an almost

self-contradictory decision is that involved in

Garfinkle v. Sullivan, 80 Pac. Rep. 188. The

case arose out of an attack upon the validity

of a municipal ordinance requiring peddlers to

obtain a license and to pay a license fee amount

ing to from $50 to $100. There was evidence

which conclusively showed that the license was

burdensome under the conditions existing and

that peddlers could not afford to engage in the

business of peddling and pay the tax required;

but it was also shown that there were some

eighty persons actually engaged in the business.

On this evidence it was contended that the license

was invalid because prohibitive. The court con

cedes that a municipality cannot, under the guise

of a license or a regulation, place the license so

high that it is prohibitive of the transaction of

the business sought to be regulated; but it is

held that the condition shown by the evidence

did not necessarily indicate that the license fee

was so high as to constitute a prohibition. Upon

this point it is argued that a license cannot be

said to be prohibitive in amount where it is

shown that a hundred men could not pay the

license and do the business profitably; and that

the same might be said of fifty or twenty-five

or any number of men greater than one. The

doctrine must, it is said, be restricted to an

individual or to the business under the most

favorable circumstances divested of the elements

of competition, inability, inexperience, and other

qualities which might lead to the failure of any

business with or without the payment of a license.

NUISANCE. (MAINTENANCE OP HEN-HOUSES)

SUPREME JUDICIAL COURT OF MASSACHUSETTS.

The question whether an ordinary and appar

ently well ordered hen-house constitutes a private

nuisance comes up for decision for the first time

in Wade v. Miller, 73 N. E. Rep. 849. Plaintiff

and defendant in that case occupied contiguous

estates situated in a village. Plaintiff owned

two houses, the one next to defendant's premises

being occupied by a tenant. Defendant main

tained two hen-houses in which were kept a

number of fowls, and plaintiff claimed that the

odor from the houses and yard occasionally be

came so pungent that, combined with the cack

ling of the hens and crowing of the roosters,

the house occupied by the tenant was rendered

uncomfortable as a place of residence. It was

shown that the tenant and members of his family,

particularly his wife, who was a nervous invalid,

complained that they were disturbed and annoyed
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by the odor and noise. The court, however,

observes that where the question of a private

nuisance is raised, the result produced by it upon

persons of ordinary health and sensitiveness rather

than upon those afflicted with disease or abnor

mal physical conditions is to be taken as the

criterion. "In lawful use of property," says the

court, "how far an annoyance may be caused

to other persons without becoming a nuisance,

becomes a question of degree. For what may

amount to a serious injury to health or enjoy

ment of property in one locality may, under

different circumstances, be deemed proper and

unobjectionable." In view of these principles

and under evidence showing that the hen-houses

were maintained in a cleanly condition and cared

for in such a manner as not to affect injuriously

the health of any normal person living in the

neighborhood, the court concludes that although

the odor arising and the noise produced might

have been unpleasant, yet as it did not appear

to have been uncomfortable or unbearable the

maintenance of the houses could not be regarded

as a nuisance.

PHYSICIANS AND SURGEONS. (INCORRECT

DIAGNOSIS — EXPERT WITNESSES — COM

PETENCY)

SUPREME COURT OF MISSOURI.

A case of much interest, in which the chief

question at issue is elaborately treated and

nearly all the relevant authorities are cited, is

that of Grainger v. Still, 85 S. W. Rep. 1114.

The action was against an osteopathic physician

and surgeon for malpractice, and while several

questions are involved, the chief interest centers

around defendant's contention that physicians

of schools of medicine other than that to which

he belonged were not competent to testify as

experts as to the propriety of his diagnosis.

Plaintiff was a child, who it appears was, as a

matter of fact, suffering from incipient hip disease,

the result of an inflamed and sometimes tuber

culous condition of the hip joint. Defendant

diagnosed the difficulty as a partial dislocation

and treated it as such, using the "manipulations"

characteristic of the osteopathic school and after

wards attempting by a somewhat violent operation

to put the hip in position. The operation resulted

in accomplishing precisely what defendant sought

to remedy and dislocated the hip. Various allo

pathic physicians were called as experts to testify

as to the propriety of the treatment as well as

to the correctness of the diagnosis, and it was

objected that these witnesses were incompetent

because they belonged to a different school of

medicine from that to which defendant belonged

and that his treatment could only be judged

by members of his own school. It was, however,

shown that osteopaths used the same text-books

as medical schools generally, and that hip disease

is ascribed to the same cause and diagnosed in

the same way by the osteopaths and physicians

of every school of medicine. Many cases deal

ing with somewhat similar questions are cited

and analyzed, including those of Force v . Gregory,

63 Conn. 167, 27 Atl. 1116, 22 L. R. A. 343,

36 Am. St. Rep. 371; Bowman v. Woods, i Greene

(Iowa) 441; Patten v. Wiggin, 51 Me. 594, 81 Am.

Dec. 593; Hesse v. Knipple, i Mich. N. P. 109;

Martin v. Courtney, 75 Minn. 255, 77 N. W. 813;

Corsi v. Maretsek, 4 E. D. Smith (N. Y.) i; Wil

liams v. Poppleton, 3 Or. 139; and Nelson v.

Harrington, 72 Wis. 591, 40 N. W. 228, i L. R.

A. 719, 7 Am. St. Rep. 900. Upon the question

of the differences between the modes of treat

ment of the different schools of medicine and

their effect upon the question under consideration,

the court says: "The disease is the same no

matter which school of medicine the attending

physician belongs to. They may differ as to

the proper treatment of the disease after its

presence is ascertained, but there is no difference

as to their diagnosis. This being so, there is

no sound reason why a physician of any school

should not be a competent witness to testify

whether a patient has hip disease, dislocation,

or as to any diagnosis of any disease." Another

question which receives some consideration, al

though apparently regarded of secondary im

portance, arises on defendant's argument that

as plaintiff was in fact suffering from hip disease,

which, without the improper treatment to which

she was subjected by defendant, would have

resulted in the same shortening of the limb and

curvature of the spine which was produced by

the improper treatment, there was no damage

shown. The court answers this contention briefly

concluding its argument by suggesting that it

could as well be argued that where a patient

is improperly treated for a fracture of the limb

and gangrene sets in and the patient dies, the

physician would not be liable if the patient had

consumption and would have died any way. "A

patient however afflicted is entitled to let nature

take its course and not have even natural con

sequences precipitated by the improper treatment

of the physician or by an improper diagnosis re

sulting in the application of improper treatment. "

POWER OF LEGISLATURE. (EXPENDITURE

OF PUBLIC MONEY)

SUPREME COURT OP PENNSYLVANIA

On March 25, 1897, the Legislature of the
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state of Pennsylvania passed a resolution as

follows: "Whereas the dedication of a monu

ment, erected in the memory of the late Gen.

U. S. Grant in New York, occurs on April 2yth

and is a matter of national importance, which

the Commonwealth of Pennsylvania should suit

ably recognize as commemorating the life and

deeds of a hero whose memory we revere, there

fore, be it resolved that the members of the

Senate and House of Representatives attend said

dedication in a body and that all matters per

taining to such attendance be referred to the

committee of military affairs of the Senate and

House." This resolution was vetoed by the

Governor but was promptly passed over his

veto. The committee to whom arrangements

were referred made arrangements not only for

transportation but for two meals to be furnished

by a caterer on the day of the dedication, and

an action in assumpsit by the caterer gave rise

to the case of Russ v. Commonwealth, 60 Atl.

169. The majority of the court holds that under

the delegation of authority to the committee of

military affairs, that committee had power to

make the contract under consideration and also

that the legislature had power to enact a resolution.

Justices Messterzat and Potter, dissenting, while

readily concurring in the statement that the legis

lature had power to pass the resolution, deny

the validity of the conclusion that the resolution

as passed authorized the committee to make

the contract into which they entered. The dis

senting opinion sets out the itemized bill rendered,

showing charges of $1,678.36 for table supplies,

$3,026.60 for wines and liquors and $450.00 for

cigars. A part of the testimony of the chair

man of the committee, which made the arrange

ments, is also quoted, wherein that gentleman

stated that "the plaintiff furnished an elegant

dinner for us with wines and liquors and every

thing included with cigars." This witness also

testified that he did not remember exactly what

was furnished in the way of food; that it was

so fine that he had forgotten exactly all the

elegancies they had but that he remembered

that they had White Seal champagne and that

there was plenty of whiskey and plenty of beer

and plenty of apollinaris, though he did not

know how many drank apollinaris. In comment

ing upon this and other testimony of the same

general effect, the dissenting opinion says that

the character of the claim conclusively rebuts

any implication that the legislature in passing

the resolution intended to authorize the com

mittee to make a contract for it. "Such inter

pretation of the resolution," say the dissenting

justices "opens the door to raids upon the state

treasury by the committees of the legislature,

by which the tax payers of the state can be

made to pay claims which, as in this instance,

neither the General Assembly of the Common

wealth nor any other self-respecting legislative

body would for one instant think of approving.

Had the plaintiff's claim, the character of which

is shown by the items thereof, and the testimony

been presented to the Senate and House in open

session at the time the joint resolution was passed

we are satisfied that those bodies would not

have authorized the committee to contract for

or pay it. It would have shocked the legislative

conscience as well as that of the people of the

Commonwealth. The testimony leaves no doubt

as to the purpose in view when the contract

was made and what was expected and what

was furnished in pursuance of it. About $1700

worth of food and $3000 worth of wines and

liquors were consumed by 415 .cm-sis of the

state in six and one-half hours. This tells the

brief but comprehensive story of the manner in

which the money claimed here was applied (in

the language of the preamble to the joint resolu

tion) 'In commemoration of the life and deeds

of a hero, whose memory we revere'."

PROMISSORY NOTES. (INDORSEMENT —

FRAUDULENT PROCUREMENT — EVIDENCE OF

SIMILAR FRAUDS)

SUPREME COURT OF WASHINGTON.

In Yakima Valley Bank v. McAllister, 79 Pac.

1119, the Supreme Court of Washington is called

upon to determine the question of the enforci-

bility in the hands of a bona fide holder of a

note, the indorsement of which by the payee,

who was also the maker, was procured by mis

representation and fraud. An evidence point of

considerable interest also arises in this case, to

the comprehension of which a statement of facts

involved is necessary. It appears that defendant

was approached by persons claiming to be life

insurance agents and was solicited to take out

a policy in their company. An agreement was

finally entered into between defendant and these

persons, by the terms of which a policy for $10,000

was to be forwarded to defendant on the con

dition that he might examine it, submit it to

his legal advisers and retain it if it corresponded

with the representations made by the solicitors.

Defendant was to have possession of the policy

for some six weeks in order to make this examin

ation, and it was represented to him that as an

earnest of his intention to do business with the

company it would be necessary for him to draw

up a note payable to himself and signed by

himself and also to sign a contract releasing
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the company from liability in case he should

die before he finally decided to accept the policy.

It was explained to him that the note could

not be collected until he indorsed it, so that

he would be perfectly safe in giving it. The

transaction occurred in a corral or barn-yard and

defendant was instructed to sign the applica

tion for the policy and the release of liability

mentioned and a book with several papers upon

it was given him, the papers being placed there

with the ostensible purpose of making the book

smooth to write upon. A fountain pen was also

furnished by the agents with the instruction to

bear on hard as the pen was stiff. Afterwards,

it transpired, that in signing the release of liability,

the ink in some manner penetrated through the

paper so as to cause defendant's name to appear

as an indorsement on the note. Under these

circumstances, it was contended that the alle

gations of fraud did not amount to a denial

that the defendant indorsed the note and that

if the note was indorsed through the physical

act of the defendant, he was responsible for the

payment of the note and for the results of that

physical act to an innocent purchaser. It is

however held that it is not the physical act

which constitutes a transaction of this kind, but

the intention of the parties to the contract, and

that as the evidence showed that the indorsement

was the effect of a fraudulent device and trick,

for which the defendant was not responsible, he

was not liable on the note even to a bona fide

holder. The other question of importance in the

case arose from the admission of the evidence

of a number of other persons that during the

same month in which the transaction with defen

dant took place, the same solicitors had obtained

their indorsements of notes in the same manner

and under the same circumstances. It was con

tended for plaintiff, that under the ruling of

the case of McKay v. Russell, 3 Wash. State

378, 28 Pac. 908. this testimony was inadmissible.

That case was an action to recover money paid

upon a contract for the sale of real estate on

the ground that the sale was procured by fraudu

lent representations, and it was held therein that

it was inadmissible to show that in a similar

transaction prior thereto defendant had made

like misrepresentations to another person. That

case is however distinguished from the case at

Bar by the observation that there was there

no testimony offered to show a general scheme

connecting the transaction, which it was sought to

prove, with the transaction in issue; and it is

held that inasmuch as in this case the circum

stances of each transaction were not only similar

but peculiar, the evidence was admissible for

the purpose of showing a general scheme or plan-

to defraud.

RIGHT OF PRIVACY. (UNAUTHORIZED PUBLI

CATION OF PICTURE)

SUPREME COURT OF GEORGIA..

A valuable contribution to the exceedingly lim

ited number of judicial opinions involving the

existence and scope of the much mooted "right

of privacy" is the opinion of the Supreme Court

of Georgia, in Pavesich v. New England Life In--

surance Co. et al., 50 Southeastern Reporter 68.

The question of the existence of this right has

given rise to a vast deal of discussion, most of

which, however, has been purely academic, the-

only adjudicated case involving a direct decision

as to its existence being the comparatively recent

one of Roberson v. Rochester Folding Box Co.,.

64 Northeastern 441, heretofore noted in this-

magazine. In that case, the New York Court of

Appeals, by a divided court, denied that any

such right existed. The Georgia court expressly

disapproves this case, and follows the dissenting

opinion of Judge Gray. The opinion of the

Georgia Court, by Cobb, J., contains a complete

and scholarly argument in support of the court's

conclusion and is supported by citations, both

ancient and modern. The fact that no precedent

for the decision exists, is admitted; but such ab

sence, even for all time, is not conclusive of the

question as to the existence of the right. The

novelty of the complaint is no objection, when an-

injury cognizable by law is shown to have been

inflicted on the plaintiff. In such a case, al

though there be no precedent, the common law

will judge according to the law of nature and the

public good.

The elemental concepts of individual liberty

and security are called upon to witness the exis

tence of the right of privacy, and it is said, "The

right of privacy has its foundation in the instincts

of nature." On this point, it is said, "The term

'liberty' embraces far more than freedom front

physical restraint, and includes the right of a

man to be free in the enjoyment of the faculties

with which he has been endowed by his Creator,

subject only to such restraints as are necessary

for the common welfare. 'Liberty,' in its broad

sense, as understood in this country, means the

right not only of freedom from servitude, impris

onment or restraint, but the right of one to use-

his faculties in all lawful ways, to live and work

where he will, to earn his livelihood in any lawful

calling, and to pursue any lawful trade or avoca

tion. The right of one to exhibit himself to the

public at all proper times, under proper circum

stances is embraced within the right of personal
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liberty. The right to withdraw from the public

gaze at such times as a person may see fit, when

his presence in public is not demanded by any

rule of law, is also embraced within the right of

personal liberty. Publicity in one instance, and

privacy in the other, are each guaranteed. If

personal liberty embraces the right of publicity,

it no less embraces the correlative right of pri

vacy." The contention that the right of privacy

cannot exist because it is in irreconcilable conflict

with the liberty of speech and of the press guaran

teed by the Constitution, is disposed of by the

statement that liberty of speech and of the press,

when exercised within the bounds of the constitu

tional guarantees, are limitations upon the exer

cise of the right of privacy, so that the law will

not permit the right of privacy to be asserted in

such a way as to curtail or restrain such liberties.

The one may be used to keep the other within

lawful bounds, but neither can be lawfully used

to destroy the other. The cases of Chapman v.

Telegraph Company, 88 Ga. 763, 15 S. E. 901;

Mackenzie v. Mineral Springs Company, 18 N. Y.

Supp. 240; Schuyler v. Curtis, 15 N. Y. Supp. 787

19 N. Y. Supp. 264, 24 N. Y. Supp. 509; Marks v.

Jaffa, 26 N. Y. Supp. 908; Corliss v. Walker, 57

Fed. 434, 64 Fed. 280; Murray v. Lithographic

Company, 28 N. Y. Supp. 271; Atkinson v.

Doherty, 121 Mich. 372, 80 N. W. 285; Jacobus v.

Children of Israel, 107 Ga. 518, 33 S. E. 853, are

referred to and analyzed. These cases involve

facts which might have given rise to a recognition

of the right of privacy, but those of them in

which a recovery is allowed were expressly based

upon principles derived from the law of property,

trust, and contract, any recognition of the exis

tence of arightof privacy being studiously avoided.

This fact is of course admitted, but is satisfac

torily accounted for by the statement that the

true lawyer, when called to the discharge of

judicial functions, displays remarkable conserva

tism, and wherever it is legally possible to base a

judgment upon principles which have been recog

nized by a long course of judicial decision, does

so in preference to applying a principle which

might be considered novel.

Referring to the decision in the Roberson case,

the court says that with all due respect to Chief

Judge Parker and his concurring associates, they

think the conclusion reached was the result of an

unconscious yielding to the feeling of conserva

tism naturally arising in the mind of a judge

who faces a novel proposition. That the Georgia

court is most thoroughly persuaded that the

right exists is evidenced by the concluding para

graph of that portion of the opinion which

deals with his question. "So thoroughly satis

fied are we that the law recognizes, within

proper limits, as a legal right, the right of

privacy, and that the publication of one's picture

without his consent by another as an adver

tisement, for the mere purpose of increasing the

profits and gains of the advertiser, is an inva

sion of this right, fchat we venture to predict that

the day will come that the American Bar will

marvel that a contrary view was ever entertained

by judges of eminence and ability, just as in the

present day we stand amazed that Lord Coke

should have combated with all the force of his

vigorous nature the proposition that the Court of

Chancery had jurisdiction to entertain an appli

cation for injunction to restrain the enforcement

of a common law judgment which had been ob

tained by fraud, and that Lord Hale, with perfect

composure, imposed the death penaltyforwitchcraft

upon ignorant and harmless women."

STRIKES. (UNLAWFUL INTERFERENCE WITH

BUSINESS — LIABILITY OF LABOR UNIONS)

SUPREME COURT OF VERMONT.

Although it contains no direct decision upon

any substantive point, the case of F. R. Patch

Mfg. Co. v. Protection Lodge No. 215, Interna

tional Association of Machinists, 60 Atlantic Re

porter, 74, is not without some interest, arising

from the apparently conceded liability of an unin

corporated labor union for a conspiracy to injure

the business of the employer. The declaration

alleged that defendant conspired with its mem

bers and other labor organizations to force the

plaintiff to adopt a schedule of hours of labor and

a rate of wages which would make it impossible

for plaintiff to operate its business except at a

loss; that its employes, by the direction of de

fendant, quit their work and conspired and con

federated together to force plaintiff to accede to

their illegal demands by threats, intimidations,

and bribery, and sought by violence to intimidate

and drive away the other workmen of the plaintiff,

and detailed pickets, spies, and watchmen to stand

guard about and near the plaintiff's works and pre

vent other workmen taking employment therein;

that they intercepted and prevented other men

whom plaintiff had employed from engaging in the

plaintiff's service and by threats and intimida

tions caused a large number of workmen whom

plaintiff had employed, to quit its service. Plain

tiff had judgment in the trial court, and on appeal

the only questions raised related to evidence and

practice points, it being apparently conceded that

the declaration stated a cause of action. The

fact that but few other cases are reported where

a recovery was obtained upon the same ground,

makes the implied recognition of the existence of

the cause of action in this case of importance,

although it is not directly passed upon.
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CHARLES JOSEPH BONAPARTE AS A LAWYER

BY WILLIAM REYNOLDS

FOR obvious reasons it is always more

or less embarrassing to attempt the

biography of a person still living, and still

more so when the person is one holding

high public office and one with whom the

writer is often brought into personal rela

tions. In such cases the most judicious

course is to confine one's sketch, so far as

may be found possible, to a recital of facts

concerning which the writer has personal

knowledge, leaving all deductions and gen

eral inferences therefrom to be drawn by

the readers. Inasmuch as the selection of

myself by the editor of THE GREEN BAG to

give some account of Mr. Bonaparte's career

as a lawyer has undoubtedly been made

because circumstances had put me in a posi

tion to know more about it than any one

else could now easily learn, I shall endeavor

to give my account of him in the manner

above stated.

Charles Joseph Bonaparte was born at

Baltimore, on June 9, 1851, and was edu

cated by tutors and in private schools in

that city until the year 1869, when he en

tered the junior class at Harvard Univer

sity. He was graduated number six in the

class of 1871, which then had one hundred

and fifty-seven members, and he delivered

the Latin Salutatory at the Commence

ment on June 27, of that year. He after

wards entered the Harvard Law School and

was one of the three graduates who, out of a

class of fifty, received their diplomas cum

laude, on June 22, 1874. He was admitted

to the Bar of the Supreme Bench of Balti

more City on October 20, 1874.

When he first began the practice of law

in the fall of 1874, he took an office adjoin

ing mine in the Marshall Building. The

two rooms had a communicating door be

tween them, which generally stood open.

Each of us used the other's library as freely

as his own, and we had an office boy in

common. Although we have moved our

offices several times during the past thirty

years, we have always had them together.

We have never been in partnership, but

each is apt to call upon the other when he

desires assistance in the trial of any particu

lar case, and I have, upon several occasions,

represented him in cases which he was un

willing to try himself, because he was one

of the parties litigant. I mention these

facts in order to show how it is that I have

been in a better position than perhaps any

one else to know all the facts about Mr.

Bonaparte's legal career.

The first case he ever tried was that of

Garvey v. Wayson, which afterwards went

to the Court of Appeals and is reported in

42 Md. 178. Dr. Wayson, a very respect

able old gentleman of Baltimore City, sus

pected one Garvey of having stolen certain

papers belonging to him, and thereupon,

without taking advice of counsel, swore out

a search warrant against Garvey and had

the officers go through his house. The

missing papers were not found, and there

upon Garvey brought his action for mali

cious prosecution. Dr. Wayson retained to

defend him Thomas Donaldson, Esq., one

of the leading members of our Bar, who had

been acting as Mr. Bonaparte's legal ad

viser in the settlement of his father's estate,

and he took young Bonaparte, who had

just been admitted to the Bar, into the case

with him as junior counsel. The case was
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removed to Howard County and tried at

Ellicott City, some twelve miles from Balti

more on the railroad. Instead of taking

the cars, Mr. Bonaparte drove out to the

Court House. His principal part in the

trial was to make a speech to the jury,

which, I was told the next day by a lawyer

who heard it, impressed all present as dis

playing unusual ability and force. The

verdict was in favor of the defendant, and

the plaintiff appealed, but the rulings of the

lower court were affirmed by the Court of

Appeals. After the trial, Mr. Bonaparte's

senior highly complimented his speech, and

took the occasion to warn him that the

chief obstacle to his success at the Bar

would be the great difficulty he would have

in convincing people that he was seriously

intending to undertake the practice of law

as the future work of his life — for not many

would be easily persuaded that a young

man with his independent means would vol

untarily undergo the drudgery and unre

mitting toil required for success in his

chosen profession. Perhaps the timeliness

of some such warning was suggested by the

unwonted sight of a young lawyer going to

try his first case in his own carriage, with a

pair of spirited horses and a liveried coach

man, while almost every one else had relied

upon the railroad cars and climbed up the

Court House hill on foot!

Whatever difficulty young Bonaparte may

have met in convincing others of his being

thoroughly in earnest in undertaking to

engage in the practice of law, his own course

of conduct never justified any doubt upon

the subject, for he at once threw himself

into his work with a persistency and deter

mination which have never been relaxed in

the slightest degree since.

Some twenty years ago, I met at a sea

side resort a prominent member of the

Philadelphia Bar — then an old man —

who told me how he had read for the Bar

along with several companions in the office

of the most distinguished Pennsylvania

lawyer of his day, who was in the habit of

frequently coming into the room where his

students were reading and saying to them

in his most impressive manner, ' ' Young gen

tlemen, never practise law to make money."

Whether any such injunction was ever ex

plicitly laid upon Mr. Bonaparte, I do not

know, but I am quite certain that he has

never disobeyed it. I must not be under

stood as meaning by this that he ever prac

tised law gratuitously — for like others, he

always expects his clients to pay fees pro

portioned to the importance and difficulty

of the cases in which they retain him, when

ever they are able to do so ; but I do mean

to say that he has always seemed to me to

regard a faithful discharge of the duty to his

client, imposed by his profession, as a far

more important consideration than the

amount of the pecuniary reward he expected

to get for his services. I have never known

him to refuse a case because the client was

unable to pay him a retainer, or unlikely to

be able to pay him a fee if he failed to win ,

nor has he ever to my knowledge, except

once — and that was at my suggestion,

because we both thought more favorably

of our client's case than we did of him

personally — contracted to undertake a case

upon a contingent fee.

When he first came to the Bar, his habit

was to undertake every case that was offered,

no matter who the plaintiff or who the de

fendant might be, whenever he was first

convinced that the suit was one the plaintiff

had a moral right to bring, and that there

existed reasonably fair legal grounds to sus

tain his contention. In regard to the ac

ceptance of cases brought him, he has al

ways appeared to me to act upon the theory

that as the law owes to every man, however

poor or humble he may be, the fullest pro

tection in his rights of person and property,

an obligation is thereby imposed upon the

Bar as a body to see to it that such pro

tection shall be brought within the means

and power of every one who really needs

and seeks it in good faith. Assuming such

obligation to exist, it is plain that in many
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cases it can only be discharged by the expen

diture of considerable time, labor, and profes

sional skill, for which little or no pecuniary

compensation may be expected, and each

member of the Bar ought, therefore, to feel

himself morally bound to discharge his fair

proportion of such unprofitable work. Mr.

Bonaparte has always sought to do his full

share, and in estimating what his share may

be, he is careful not to give short measure.

From his youth upwards, Mr. Bonaparte

has always seemed to possess a great fascina

tion for "cranks" of various kinds, many of

whom doubtless attracted by his historic

family name, favor him from time to time

with amusing epistolary communications,

and some of them with personal visits. In

deed, for the last thirty years, his offices

have been at intervals invaded by a series

of queer, would-be clients, the like of whom

are rarely to be found outside of Dickens'

novels. They come so frequently and re

main so long that for years Mr. Bonaparte

has been obliged, in self-defense, to deny

admittance to any one until he has first

communicated his name and business to

his secretary. Many of these "cranks"

have law cases which they submit to Mr.

Bonaparte and desire him to prosecute.

Some of these cases are nothing more nor

less than mere midsummer madness; but

others appear upon their faces to be meri

torious, and are sometimes supported by

documents apparently genuine, which give

them a presumptive plausibility. Mr. Bona

parte examines all such cases with much

patience, and when they seem to have any

thing at all in them, he will either under

take them himself or perhaps send the

would-be client with a letter of introduc

tion to some other member of the Bar, emi

nent in the particular branch of the profes

sion which appears most applicable to the

case.

Mr. Bonaparte's first political case arose

out of the State election held November 2,

1875, which was carried in Baltimore City

by the Democratic "ring," then having full

control of matters here, through the use

of such an amount of violence, fraud, and

ballot-box stuffing as to scandalize the en

tire community, Democrats as well as Re

publicans. After the returns had been made

public, the several candidates for the legis

lature from the three legislative districts of

Baltimore City, who had been counted out,

gave notice to their opponents, who had

been counted in, of their intention to con

test their seats and to take testimony for

that purpose before a justice of the peace,

as provided by statute. Six counsel were

retained, two to represent the contestants

from each district, and Mr. Bonaparte, then

as now a resident of Baltimore County, and

who, although a Republican in politics, had

from personal friendship cast his vote for

the Democratic candidate for governor, was

selected as one of them. Although a much

younger man than any of the other counsel

for the contestants — he was under twenty-

five years of age and had been little more

than a year at the Bar — he was by a sort

of natural selection soon pushed forward as

the leading counsel for the contestants and

the greater part of the work and respon

sibility was cast upon his shoulders. The

contestants' main reliance for the establish

ment of their case was upon an inspection

of the ballots cast at the election, which had

been kept in the custody of the clerk of the

Superior Court of Baltimore City, and which

they contended would show the number of

"pudding" tickets in the boxes that had

been counted, and the great difference be

tween the number of ballots to be found in

the boxes and the number of votes returned

by the judges of election as having been

cast. The clerk was summoned to produce

these ballot boxes before the magistrates

who were taking the testimony, but he re

fused to do it, and the contestants filed a

petition in the Baltimore City Court for a

mandamus requiring him to do so. The ap

plication was resisted by the clerk who was

represented by Bernard Carter, Esq., then

regarded as one of the ablest lawyers at our
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Bar and who has for more than ten years past

been its undisputed leader. Mr. Bonaparte

prepared the petition for a mandamus and

made the principal argument in support of

it, and the case, which attracted much atten

tion and interest at the time, was finally

decided in his favor, and the court directed

the mandamus to issue. The defendants,

however, supended further proceedings by

taking an appeal; and before this appeal

could be heard, the legislative session had

expired, and as there was nothing left for

the contestants to contest for, the proceed

ings were discontinued.

From this time began the twenty-years'

battle for fair elections in Maryland, which at

length resulted victoriously in the enact

ment of the Reform League Election Law of

1896. During the last ten years of this

period the struggle was carried on mainly

in the courts, and in almost every case in

stituted or defended in the interest of fair

elections, Mr. Bonaparte took a conspicuous

part.

In the preparation of all his cases, Mr.

Bonaparte has always been most laborious

and thorough, giving as careful preparation

to those involving comparatively small

amounts and for poor clients, as he does to

the largest and most important ones, for he

makes it his rule to give to every client the

best that is in him. When he first became

my neighbor, he struck me at once as being

unusually well equipped for the practice of

our profession, and before long I was aston

ished at his thorough grasp of all the leading

principles of law and his perfect familiarity

with the methods by which these principles

were applied in each particular branch of

the law.

It is quite a common thing for prudent

lawyers, before acting on their first impres

sions upon doubtful questions that may

from time to time arise before them in their

practice, to submit the point involved to a

brother lawyer for his off-hand opinion, in

order to observe how the matter appears to

strike the unprejudiced mind of a person

competent to understand it. The prox

imity of Mr. Bonaparte's office, to say noth

ing of his aimability and patience, soon

marked him out as the most eligible victim

for me to utilize in this manner, whenever

occasions might arise, and I confess to have

yielded often to the natural temptation to

do so. I can not now recall a single instance

in which I ever submitted to him a legal

question in this way, when he did not seem

to be perfectly at home in discussing it

intelligently, without turning to authorities

although oftener than not he has cited to

me from memory the name of some Mary

land decision that had a decided bearing

upon the point in question.

In making his preparations for instituting

or trying a case, Mr. Bonaparte does not

pursue the methods of the mere "case

hunter" who crams himself for the occasion

by the use of Digests and the Encyclopaedia

of Law and Equity, but adopts one some

what analogous to that of Chief Justice

Marshall, who used to say that after a diffi

cult or important case had been argued

before him, his habit was to take a long walk

by himself and think it over, until he had

arrived at a decision, and afterwards to ask

"brother Story" to look up the authorities

— only Mr. Bonaparte does not turn over to

another the looking up of the authorities

but does it for himself, and in consequence

his adversaries are rarely able to spring upon

him at the trial table a Maryland decision,

having any apparent bearing upon the case

at bar, which he has not already considered.

In presenting an argument, whether be

fore a court or jury, he is always strong and

generally effective as well as interesting.

He has an unusually subtle mind and takes

a keen intellectual delight in sustaining his

points by nice distinctions which, although

logically sound, are not always at first

plainly visible of the tribunal he may be

addressing; and I have sometimes thought

that he might perhaps occasionally obtain

somewhat better results if the time and

energy he at times consumes in making
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these oblique approaches, by rather circui

tous routes, were devoted to more direct

assaults upon his opponents' front.

In the examination and cross-examination

of witnesses he is very successful, as he seems

to have the rare gift of intuitively knowing

how far and upon what matters he can ad

vantageously press an adversary's witness

and at what point it is best to stop. He

seems to have an unusual facility for get

ting out the truth from those whose inter

est it would be to keep it back. It was

probably his success in this particular, in

the investigation made by Mr. Roosevelt,

in the spring of 1891, while Civil Service

Commissioner, of the Federal Offices in Bal

timore, at which Mr. Bonaparte assisted,

that induced the former after he became

President, to retain him with Mr. Conrad

as special counsel to investigate and report

upon the alleged abuses in the post-office

department. A great mass of documentary

evidence, consisting of reports of govern

ment officials, examinations of witnesses,

and correspondence taken from the files of

the departments, was placed in the hands of

Messrs. Conrad and Bonaparte, who supple

mented them by the replies to communica

tions addressed by them to the various per

sons who seemed to be implicated, request

ing their explanations of the facts alleged.

This entire body of evidence was carefully

examined and thoroughly sifted by the

special counsel, who afterwards prepared and

submitted to the President four reports

fully covering the whole ground and setting

forth their conclusions. The result was a

number of prosecutions in the United States

courts, followed in most cases by conviction

of the parties indicted. It fell to the lot

of Mr. Bonaparte, as junior counsel, to pre

pare the first drafts of all four of these re

ports, which, with the evidence upon which

they were founded, he submitted to Mr.

Conrad who then reviewed them critically,

suggesting such additions and modifications

as occurred to him. These were neither

extensive nor numerous. The prosecutions

which followed were conducted by the regu

lar United States district attorneys for the

respective courts in which the different

cases were tried, Mr. Conrad assisting as

senior counsel in the trials at Washington,

and Mr. Bonaparte in the trials of the cases

at Baltimore, and each of them following

the cases in which he had taken part, to the

courts of last resort when appeals were

taken.

Mr. Bonaparte's services in these matters

were so satisfactory to the government, that

the Secretary of the Interior Department

retained him to investigate and report upon

certain alleged abuses in connection with

the disposition of the public lands in the

Indian Territory, which service he also per

formed in the same thorough and exhaus

tive manner.

Interest does not often flag for any length

of time in the trial of the cases in which Mr.

Bonaparte participates, for not only is what

ever he says and does always to the point,

but he has a very keen sense of humor and

an abundant supply of spontaneous wit,

which is continually bubbling up and keeps

things lively, so that one is not often tempted

to go to sleep. His relations with judge,

jury, witnesses, and opposing counsel during

the progress of a trial are invariably pleasant,

and amicable, for when he does employ his

powers of ridicule to demolish an opponent's

case, he does it in a good-humored way, and

never forgets what is due from one gentle

man to another. A member of the Bar,

who went to school with him when they

were boys, remarked to me the other day,

A propos of an important case in which they

represent opposing sides, that Bonaparte is

one of the very few persons whom he has

ever met, who, while extremely fond of pok

ing fun at others, can always enjoy and

heartily laugh at a good joke upon himself.

As to Mr. Bonaparte's proper rank at the

Bar here, there is of course some difference

of opinion, owing largely to a pretty wide

divergence of views as to exactly what con

stitutes the best claim to eminence in the
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profession. My own opinion is, that should

each of the lawyers in this city, whose judg

ments are entitled to any considerable de

gree of weight, undertake to write down

upon a piece of paper the ten best all-around

trial lawyers at our Bar, Mr. Bonaparte's

name would be found inscribed on a large

majority of those papers. I am far from

being alone in this estimate, for I have sub

mitted it to other lawyers in whose judg

ment upon professional matters generally

I place the highest confidence, and they

consider it a very conservative statement

of what they believe to be the fact.

And yet, although Mr. Bonaparte's stand

ing at this Bar is as I have stated, and al

though he has been engaged in practice

here for over thirty years, it is an unde

niable fact that his practice is not now, and

never has been, a lucrative one. For this

there are several reasons.

In the first place, Mr. Bonaparte strongly

entertains the old-fashioned and, as many

in this so-called commercial age would

doubtless consider it, antiquated view that

there is a very broad distinction between a

profession and a trade. He considers that

the only legitimate and proper way in which

a lawyer may actively seek new business, is

by constantly devoting his very best efforts

to the successful prosecution of that which

has already been entrusted to him. He

feels that the modern methods by which

those engaged in mercantile pursuits are

accustomed to increase the volume of their

trade, such as advertising, traveling solici

tors, rebates, special inducements, commis

sions, and division of profits, while per

fectly legitimate in the way of trade, are not

in accordance with the dignity of the learned

professions, and can not be resorted to with

propriety by the members of those profes

sions. He has, therefore, always declined

the invitations he has at various times re

ceived to invest capital in various business

enterprises, with the understanding that as

a consideration for so doing he would be

retained as the regular counsel for the cor

porations. It is a well-known fact that by

far the most lucrative practice now-a-days

comes from the large corporations and those

who own or control' them. To get and re

tain this business ordinarily, two things are

requisite—professional ability and influence.

In the hour of trial, knowledge and ability

are all-important, but in order ever to ar

rive at the hour of trial in the cases which

pay best, the lawyer who has nothing but

ability must, in a majority of cases, share

his profits with the man whose influence

has brought him his job, whether that man

be a partner who brings his influence into

the firm as capital, or whether he be an out

sider who receives his quid pro quo in some

other form. Now Mr. Bonaparte has never

been willing to purchase this influence, nor

has he ever secured it in any other way.

As a matter of fact, he has never been persona

grata to organized capital, for various rea

sons. He has no special prejudice against

it nor any controversy with it. He fully

recognizes its mighty power and the great

good which that power can accomplish, and

often does accomplish, for the community,

but he will not bow down to it nor serve

it, as a deity. He maintains that neither

it nor those who control it, are entitled

to any special privileges beyond other men

before the law, because of its great power.

He has frequently been called a doctrinaire.

This word is defined by Webster as, "one

who rigidly applies to political and other

practical concerns, the abstract doctrines or

principles of his own political philosophy."

If in the above definition we should in

place of the concluding words "his own

philosophical system," substitute the words

"the moral difference between right and

wrong," it would be indeed, as far as it

goes, a pretty accurate description of Mr.

Bonaparte, for he is undoubtedly a doc

trinaire in this sense. Now the so-called

Captains of Industry, as a rule, are neither

doctrinaires themselves of any kind, nor

have they much use or liking for them.

Judging from the recent disclosures con
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cerning the Equitable Assurance Society

and some of the larger railway systems,

they may very properly be classed as "op

portunists." As we all know, doctrinaires

and opportunists are not mutually attrac

tive, but on the contrary are quite the re

verse, and therefore, the fact that Mr.

Bonaparte has never formed entangling alli

ances with organized capital any more than

he has with organized labor, while it may

have been somewhat bad for his pocket-book

in the past, will undoubtedly strengthen his

position in the cabinet in the future.

Those who are wont to speak disparag

ingly of so-called doctrinaires, generally do

it upon the assumption that they are always

unpractical and never can accomplish any

thing, because of their inability to act in

harmony with other people.

Whatever else Mr. Bonaparte may be or

may not be, he surely is eminently practi

cal. No one who has had much to do with

Mr. Bonaparte either in professional or busi

ness matters, would be any more likely to

apply the term unpractical to him, than

they would to Theodore Roosevelt — for

both of them belong emphatically to the

class of men "who do things." To illus

trate how practical Mr. Bonaparte is, I need

not refer to the fact that he has had per

sonally the entire management during the

past twenty-five years of two large estates

of probably over a million dollars each, in

vested largely in realty, and that he has

without any seeking on his part, within the

past year, been chosen as trustee to manage

another estate, equally large, for a long

period of time; and that whenever he is

present at a meeting called to invoke the

action of the public authorities in any mat

ter in which property holders and the gen

eral business community are supposed to

Ъе interested, he is almost invariably made

chairman of the committee relied upon to

formulate a definite plan of procedure and

to put that plan into active operation. I

shall not refer to what he has actually done

as chairman of the Council of the National

Civil Service Reform League, or as presi

dent of the National Municipal League. I

shall confine myself to what I have actually

seen him do while sitting with him on the

executive committee of the Baltimore Re

form League during the last eighteen years.

This Reform League is a non-partisan organ

ization, formed in the fall of 1885, its de

clared purpose being "to secure fair elec

tions, promote honest and efficient govern

ment, and to expose and bring to punish

ment official misconduct in the State of

Maryland and especially in the city of Bal

timore." All the great reforms in state and

municipal government which have been

made in Maryland within the past twenty

years, have been obtained largely through

its instrumentality. Its governing body is

an executive committee of fifteen members,

including all its officers and eight other

members. A majority of the committee

has always been more or less in sympathy

with the Democratic party upon national

questions (excepting in the matter of free

silver), and two-thirds of its members have

generally been lawyers. All of these are

men of independent character, who think

for themselves and are usually quite tena

cious of their opinions. Mr. Bonaparte has

always been chairman of this committee,

and I should say that at least six-sevenths

of the resolutions passed have been drafted

by his hand, and most of them started from

his initiation. A resolution except as to

matter of routine is rarely passed without

discussion. These discussions frequently

cover the points as to whether the proposed

action, or indeed any action at all, is expe

dient at that particular time, or whether

some action is not imperative in order to

maintain the prestige and force of the

League as a moral power in the community ;

and then, if it be decided to act, the further

question arises as to exactly what action

will be best. Upon every one of these points

there are often decided differences of opin

ion, and most of the resolutions eventually

agreed on are found to differ considerably
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from what they were when originally in

troduced, as modifications were required

in order to bring conflicting views into

harmonious action. During all these eigh

teen years Mr. Bonaparte has, in the large

majority of cases, been the person to devise

a plan upon which everybody could agree.

.And this was no easy task, for I am sure

that any one who could always get the exec

utive committee of the Baltimore Reform

League to work effectively and without

appreciable friction during this long period

of time, has fully earned the diploma of a

past grand master of harmony.

Shortly after Mr. Bonaparte came to the

Bar, he was brought into relations with Mr.

Severn Teackle Wallis, who had then been

for many years and continued to be until

his death in 1894, one of the two acknow

ledged leaders of our Bar as well as the most

brilliant orator, conspicuous reform leader,

and best-known citizen of Maryland. Mr.

Wallis said of him to me, and on more than

one occasion to others in my hearing, that

he presented a more remarkable combina

tion of perfect self-confidence and naive

diffidence than he had ever met with in the

same person. The result of thirty years'

close observation of Mr. Bonaparte has con

vinced me that Mr. Wallis's diagnosis was

correct. The self-confidence is always ex

hibited when he is advocating a cause or a

principle that he believes to [be just and of

vital consequence, and when he is defending

the rights of others which he considers un

justly assailed — in doing this he is absolutely

fearless and never has been in any wise a

respecter of persons.

The naive diffidence is shown in his abso

lute lack of self-assertion in all matters re

lating to his personal advancement or profit.

In an oration on John Marshall as Lawyer

and Judge, delivered before the Bar of Mary

land on "John Marshall Day," Mr. Bona

parte quoted the following sentences from

Horace Binney's eulogy on the great Chief

Justice.

"Office, power, and public honors, he

never sought. They sought him, and never

found him prepared to welcome them, ex

cept as a sense of duty commanded."

The same words might be as truly spoken

of himself.

BALTIMORE, MD., June, 1905.
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THE REIGN OF LAW

BY HON. JOSEPH W. FOLK

I AM indeed glad to meet the members of

the Kentucky Bar, and congratulate

you upon the splendid results accomplished

by this Association in bringing the members

together in the amicable relations so neces

sary to the highest conception of the ethics

of the profession. It is well to meet occa

sionally in fraternal intercourse, forgetting

the strenuous controversies of the day, and

hear discussed the ideas which have guided

the profession through all the years of civil

ization. These principles are summed up,

in the language of Sidney Smith :

"Impress upon yourself the importance

of your profession. Consider that some of

the greatest and most important interests

of the world are committed to your care.

You are the preservers of freedom, the de

fenders of weakness, the unravelers of cun

ning, the investigators of artifice, the hum-

biers of pride, and the scourgers of oppression.

When you are silent, the sword leaps from

its scabbard and the nations are given up

to the madness of internal strife. In all

difficulties men depend upon your exercised

faculties and spotless integrity, and require

of you an elevation above all that is mean,

and a spirit which will never yield when it

ought not to yield. As long as your pro

fession retains its character for learning, the

rights of mankind will be arranged; and as

long as it retains its character for virtuous

boldness, those rights will be well defended."

The idea of the practice of law which

makes it a matter of quibbling and petti

fogging is a low and perverted one; the

highest honor and integrity must mark the

calling which deals with the rights and lib

erties of the people. The lawyer is the

medium through which the law reaches the

people and that brings the public and

the law into relations with each other. The

commission is a sacred one, to be zealously

guarded and exercised. Jack Cade in " King

Henry VI " proposed to reform England, and

cheerfully advocated as the first step that all

the lawyers be killed. Such a state of so

ciety would hardly be desirable. Where-

ever there is liberty, there must be law, and

wherever there is law, there must be lawyers.

Lawyers are necessary to civil liberty, as

civil liberty rests upon law. The lawyer

owes a duty to the public which is high and

sacred. The license to practise carries with

it obligations to society far above those of

the layman. By reason of his training and

his position he is looked to for guidance and

advice and wields an influence for good or

evil greater than other men. In the early

history of our government, lawyers molded

and shaped its destinies; they builded the

foundation upon which the superstructure

of states rests to-day; they bore the burdens

of government, and were the pillars of the

young republic. It may well be questioned

if the lawyers of to-day, particularly in the

large cities, as carefully fulfil their civic

obligations as their forefathers. There was

a time when the opinion of the upper thou

sand American lawyers would sooner or

later become the opinion of the American

people. This was so because they exercised

their full duty in public affairs, regardless of

private mterests. The wave of commercial

ism has affected the legal profession along

with other callings, and now would it be

safe to permit the upper thousand American

lawyers to dictate the policies of state?

Some of the most brilliant minds in the pro

fession are in the employ of interests antag

onistic to the welfare of the people. Legiti

mate combinations of capital are perhaps

a necessary incident of advanced civiliza

tion, and to these I do not refer, but to the

pirates of the business seas that prey on

the people, under the guise of corporate char

ters, in defiance of laws. Lawful corpora

tions are beneficial to a community, but

associations conceived in corruption and

born in bribery are inimical to the public
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good. Legitimate combinations are entitled

to fair treatment the same as individuals—

to equal and exact justice, no more, no less

— but if a corporation cannot operate with

out bribery or surreptitious violations of

law, it were better for the people that it be

wiped out of existence. In the early days

the lawyer sold his learning alone and re

tained his individuality, and be it said to

the credit of the profession, that is the rule

now. But many eminent attorneys of high

est attainments dispose of not only their

talents, but their freedom of thought and

action. Instead of these being the bulwarks

of liberty and the enforcers of laws, they are

chiefly engaged in devising means and

schemes for evading the laws; they are the

advisers of the Captain Kidds of commerce

in avoiding the consequences of laws in

tended to suppress them. It is no part of a

lawyer's business to advise his client how to

commit crime nor to become a partner in

iniquity. The lawyer who does so ceases to

act as such and becomes a co-conspirator.

There is no sanctity in such relation and it

lacks every essential professional element.

If this were not the exception rather than

the rule, it would account for the fact that

lawyers seem to have lost their proud posi

tion of old as mentors of the public con

science. Business is a good thing, honors

are better still, but patriotism excels them

all, and without patriotism one is unworthy

to be a member of the legal profession. He

is a minister of the law that emanates from

city, state, and nation, and can no more

practise law in the true spirit without patri

otism, than can a divine teach the doctrines

of a Christ for whom he has no devotion.

One cannot be a good lawyer without be

ing honest. Law arid honesty go together,

jests to the contrary notwithstanding. Dis

honesty will undo a lawyer quicker than it

will any one else. They see so much of it in

other men they should learn to abhor it.

There are fewer lawyers in the penitentiary

than any other calling, not excepting min

isters of the gospel. This should be a proof

of their honesty, but some are unkind

enough to say it is merely a tribute to their

shrewdness. In a former House of Dele

gates in St. Louis, twenty-four out of

twenty-eight members took bribes right and

left. None of them were lawyers. Of the

four who did not prostitute themselves,

three were lawyers. Under the laws of most

of the states, only two classes of men are

required to be of good moral character —

lawyers and saloon keepers. The laws go

further and demand that the saloon keeper

in addition be a law-abiding citizen, while

nothing is said about the lawyer in this re

gard. That is taken for granted. If law

yers do not uphold the laws, it can hardly be

expected that others will.

In a monarchy the government is sus

tained by the power of the crown; in a re

public the government rests entirely upon

the laws which a majority of the people

make for themselves. If all the laws were

ignored, anarchy would be the result —

there would be no government at all. When

any portion of the laws are not enforced, the

government is weakened to that extent.

Laws that are not observed add just as

much to good government as sores do to

the human body. Disregard of one law

breeds contempt for all laws, and laws to be

effective must be respected. There is en

tirely too little respect for the majesty of the

laws in America. This inevitably leads to

corruption, which will, if tolerated, eat into

and destroy civic life. If a dramshop is

allowed to remain open at a time the law

demands it be closed, then the gambling

laws cannot be consistently enforced, then

other defenses denounced by the law must

be tolerated, then comes grafting by officials

for overlooking these violations, then legis

lators imbued by the same spirit sell their

votes for bribe money, and a reign of cor

ruption follows. The perpetuity of our

government depends upon the manner in

which our laws are carried out. Nearly

every state has laws on the statute books

to which no attention is paid, and they reap
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the fruits by having all laws broken. I am

not an alarmist when I say, if these condi

tions be tolerated the republic itself will

sooner or later fall, by the props of the law

on which it rests being weakened and de

cayed. Americans are accustomed to regard

a republican form of government as a nat

ural condition. That government is mortal

and can die, is a thought so entirely foreign

to our conditions that it is folly in the

minds of some to discuss it. A glance at

history does not lend encouragement to this

cheerful view. Our republic, though the

best, is not the first nor the oldest. We

have lasted now one hundred and twenty-

nine years. Venice had a republican form

of government for noo years; Carthage, 700

years; Athens, with various intermissions,

900 years; Florence, 300, and Rome, 500

years. These governments have long ago

passed from the stage of the world, and

some of them are little remembered. If our

government were to last three centuries

longer and then die, it would go down into

history as one of the most splendid and

shortest lived among the wrecks with which

the shores of time are strewn. What caused

the downfall of these governments by the

people? The people made laws until the

laws became so many the people began to

disregard their own laws. The laws of Rome

were good; indeed, the Justinian code is said

to be the most perfect system of laws ever

devised by man, yet Rome rotted and fell,

even while this code was in operation. The

laws were all right, but the hearts of the

people were not right, and the laws were

not obeyed. When the laws ceased to reign,

the government resting upon that founda

tion of law commenced to topple over.

The reign of law means the rule of the

people, for a majority of the people make

the laws. They register their will crystal

lized in the form of statutes. We need a

revival of the rule of the people. Four

years ago the law against bribery in all of

the states was considered as practically a

dead letter. Up to that time, for the fifty

years preceding, there had only been about

thirty-four cases of bribery reported in the

books in all the United States. When the

prosecutions were commenced in St. Louis,

the members of the House of Delegates de

nounced the bribery law as a "blue law"

and as a dead law because it had not been

enforced before. They argued that members

of the House of Delegates having been taking

bribes from time immemorial, they had ac

quired a right to do so, and it was just as

proper for them to sell their votes as for a

merchant to sell his wares. Here was a

crime worse than any other, for bribery

strikes at the foundation of all law, yet the

law denouncing it was not enforced. Men

gave bribes and thought nothing of it; men

took bribes and boasted of the fact ; corrupt

men feasted and fattened at the public ex

pense; legislative halls became dens of

thieves; laws became merchandise on the

market, and all this time the public con

science was asleep. When the revelations

came and the people saw how they had been

plundered, and realized that a government

by bribery was a government by the wealth

of the few and not by the people, they saw

the offense in all its enormity, and from one

end of the land to the other there was a

civic awakening.

Now everywhere officials are made to ac

count at the bar of public opinion for all

official acts, and those who prostitute their

trusts and sell the powers that belong not

to them but to the people, are being made

to answer for their offenses. And yet, four

years ago the bribery law was denounced as

a "blue law," by those against whom it was

sought to be enforced. Every law is a blue

law if a man wants to break it. The non-

enforcement of the bribery statute might be

explained by the difficulty of securing evi

dence of its violation, though a prosecuting

officer working at it seriously, and willing

to incur the enmities such an investigation

would bring about, can usually lay bare

venality of that kind, if it exists. But there

are other laws plainly made to please the
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moral element, and then not enforced to

please the immoral element. The difference

between a " wide-open ' ' town and a " closed "

town is that in the former the laws are not

enforced, while in the latter the laws are

observed. The gambling laws in many

places are permitted to be disregarded and

the laws regulating dramshops nullified. It

has been claimed these laws could not be

enforced in large cities, but they are en

forced and faithfully observed in the large

cities of Missouri. In fact, Missouri is the

most law-abiding state of the Union and in

yielding obedience to law has set an example

for other states to follow.

There is in practically all the states, a

statute requiring dramshops to close on

Sunday and election days. Yet in some

states it is openly and flagrantly violated.

When one enforces this law because it is the

law, the same cry is made about "blue laws "

and " dead laws." It is a law in the interest

of good government to stop the enormous

amount of crime that comes out of the

dramshop on Sunday and election days.

Those interested in having the law violated

set up the specious plea that it is an inter

ference with personal liberty. It is no more

an interference with liberty than the law

against gambling or other laws in the nature

of police regulations which restrict the rights

of one man when they interfere with the

rights of another. Absolute liberty to do

as one pleases would mean barbarism, for

there would be no limit to the conduct of an

individual except his whims. The liberty

of one would be the unrestricted liberty of

every other, and perpetual warfare would

result as the wants and desires of men come

in conflict, and every man would have equal

right to take or hold what his strength or

cunning could secure to him. Security can

only come from fixed rules, which the people,

as they become familiar with them, will

habitually respect. Restrictions which seem

to the individual to be hardships are but the

will of the majority of the people operating

through legislative acts. Where rights are

denned and regulated by laws to which re

spect and obedience are given, any particu

lar law is deprived of all seeming hardship.

If each man were allowed to say what laws

are good and what laws are bad, and to

ignore laws he considered bad, there would

be no laws at all. The dramshop keeper

who violates the dramshop law, calls loudly

for the enforcement of the law against the

man who breaks the larceny statute by

robbing his cash drawer. The trust mag

nate looks with abhorrence upon the burglar,

yet thinks he has a right to break the statute

against combinations and monopolies. The

burglar detests the law breaking of the trusts

and thinks they should observe the law, but

considers the law against house breaking as

an interference with his personal liberty.

So it goes; men observe the laws they like

and think they have a right to ignore those

they do not like. The only safe rule is that

if a law is on the statute books it must be

observed. If a law is objectionable it should

be repealed, not ignored. We need reform

in the administration of the law more than

anything else. Though perhaps the old

Athenian law might be found beneficial,

which subjected to fine and imprisonment

the person who proposed a law that turned

out to be bad or injurious to the public in

terests. We do not need new laws so much

as the enforcement of the laws we have.

There has been too much tampering with

the laws in an effort to correct wrongs that

do not arise from the infirmity of the laws,

but rather from the feebleness of their exe

cution. An imperfect law, well adminis

tered, is far preferable to a perfect law badly

carried out. The law is merely a weapon

in the hands of officials, for without officials

laws would be as useless as cannon "in war

without men. Good government depends

more upon the men behind the law than on

the law itself. No official has the right to

violate the oath that he takes to enforce

the laws, simply because some people do

not want the law enforced. He cannot

excuse non-enforcement on the ground that
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public sentiment is against the law. He

does not swear to support public sentiment,

he does take an oath to support the law.

Public sentiment is a difficult thing to get

at. Law-abiding people are quiet, while

the lawless are so vociferous as to deceive

some as to their number. The only correct

way to determine public sentiment is by

the expression of the people's will through

the law-making body. If an official cannot

obey the mandate of the law he should re

sign and give way to some one else who can.

What seems public sentiment may be, and

often is, the clamor of the lawless who have

a selfish interest in violating law. The in

difference of good citizens permitted bribery

for a long time, but the public conscience

was at last aroused to the necessity of stamp

ing it out. This civic indifference has per

mitted officials to take a solemn oath to

carry out the laws on the statute books, and

then deliberately to violate that oath. But

the time is coming when an active public

sentiment will demand that every public

official keep his oath inviolate.

There is no greater evil among us than the

easy nullification of laws by executive offi

cials who have sworn to enforce them. It is

not for an executive official to say whether

a law is good or bad, but to enforce it as it

is. He should not ask, is it popular? or is it

good politics ? but is it right ? In the end, if

he remains steadfast, the right will win.

The trouble has been that a privileged class

have violated the law with impunity, and

escapedits consequences. It is not hard to pur

sue with all the terrors of the law, the wretch

who picks a pocket or steals a loaf of bread,

but it is quite another matter when the law

is sought to be put against those who have

millions behind them, with political influence

enough to affect an entire community.

When bad men get a bad man in office they

support him in all the evil that he does.

Bad citizens are combined; good citizens are

divided — that is the chief cause of law-

breaking. If good citizens would join hands

in patriotic endeavor, the lawless could not

control anything, for they constitute but a

small proportion of the entire population.

The effectiveness of law depends entirely

upon how it is executed. When the pros

ecuting officer is attempting to enforce the

law against those of power, he may find him

self besieged on every side; close political

friends may plead; inducements and hopes

may be held out for lessened activity; an

nihilation may be threatened if he proceeds.

Pursuing steadily the course that he has

mapped out, with the good of the people

alone in view, he may find himself hedged

in at times by a wall of hostile influences ;

but now and then looking beyond to that

great public that he is serving, a friendly

glance or a kindly clasp of an outstretched

hand will cheer and encourage him for

further effort. He cannot expect the good

opinion of those against whom he enforces

the law. Their ill-will is the best evidence

of his sincerity. Every pressure may be

brought to bear to swerve him from his con

ception of honest effort. If once he falters,

his usefulness as a public servant is gone.

It may be far easier for him to allow some

offense to go by unnoticed, but he should

rather have the approval of his conscience

than the plaudits of those who would profit

by his neglect of duty. He should prefer to

retire to private life conscious of having

done his best, than by failing to do so re

ceive the encomiums of law-breakers. If he

halts, he , will be applauded by those he

should prosecute; if he goes ahead, he will

encounter calumnies and attacks; but if he

perseveres and remains steadfast, though the

way may sometimes seem dark and the task

hard, he will be sustained by the hearts and

the consciences of the people. Corrupt men

support a man for office and expect in re

turn the privilege of licensed law-breaking.

Officials are elected to enforce the law, and

have no more right to permit lawlessness to

repay personal obligations than they would

have to use the public funds to pay a private

debt. When all executive officials are ruled

bv law, no man could be above the law and
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the law would reign over all. Such a condi

tion would be the highest form of civiliza

tion. Civilization rests upon law, and law

upon the citizen. No more important lesson

can be brought home than of individual

responsibility for the affairs of state and

nation. The indifference of electors is the

weakness of a republican form of govern

ment. To arouse them to action is a ques

tion of supreme importance. Those who

would destroy the laws are always active

and work while good citizens sleep, but

once the latter are aroused, they are in

vincible. If the people want a reign of law

they can get it, but they must fight for it.

There is the same conflict between law and

lawlessness as between the true and the false,

the right and the wrong, the evil and the

good. The people will uphold the laws

when they understand the necessity of it,

for the vast majority of the people will do

right when they know right. There never

was a time when unselfish teachers of the

public were needed more than now. Law

yers more than any other class should be

the teachers of the poeple. They can *do

much if they are true to their calling to

remedy the things that dishonor. As they

are ministers of the law, it is their duty to

keep the fountains of law pure and unde-

filed. The person who in private life dis

charges the civic responsibilities resting upon

him, may perform as great a public service

as he who faithfully does his duty in public

office. Indeed, the public official is a reflec

tion of the private citizen, as the public life

of a nation is a reflection of its private life.

You as lawyers are in a position to wield a

powerful influence by tongue and pen for

the reign of law, so devoutly hoped for and

so earnestly prayed for by all good citizens.

Remember that the highest obligation of

your calling is to your country; your duty

is to the public above all. You are the

sworn upholders of the law, and as you love

freedom and defend weakness, adore the

right and hate the wrong, as you revere the

law because it is the law, make your influ

ence known and felt.

JEFFERSON, MISSOURI, June, 1905.
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LIMITATION OF HOURS OF LABOR AND THE FEDERAL

SUPREME COURT

BY PROFESSOR ERNST FREUND

WHEN the provision of the Labor law

of New York, limiting the hours of

employment in bakeries to sixty in any one

week or ten in any one day, came for en

forcement before the courts of that state in-

the case of the People v. Lochner, the ju

dicial decisions on the validity of legislation,

fixing maximum numbers of hours of labor

in industrial employments, stood as follows:

In 1876, the statutory restriction of

women labor in factories to sixty hours per

week had been sustained in Massachusetts

(Com. v. Hamilton Mfg. Co., 120 Mass. 383).

In 1880, an ordinance of San Francisco re

quiring the cessation of labor on the part of

bakers from Saturday evening to Sunday

morning, was held to be invalid as special

legislation (ex. p. Westerfield, 556 Cal. 550).

In 1894, an act of Nebraska of 1891, estab

lishing an eight-hour day for all classes of

mechanics, servants, and laborers, excepting

those engaged in farm or domestic labor,

was declared unconstitutional (Low v. Rees

Printing Co., 41 Nebr. 127), while in 1902, a

statute of that state similar to that of Mas

sachusetts first mentioned (applying to

women only), was sustained (Wenham v.

State, 65 Nebr. 394). In 1895, an act °f

Illinois of 1893, forbidding the employment

of females in factories for more than eight

hours in any one day, or forty-eight hours in

any one week, was held invalid (Ritchie v.

People, 155 111. 98). In 1896, a statute of

Utah, limiting the hours of labor in mines or

underground workings or in smelting or re

fining establishments, to eight per day, was

sustained (Holden v. Hardy, 14 Utah 71),

and the decision affirmed by the Federal

Supreme Court in 1898 (169 U. S. 366);

notwithstanding this, in 1899, a similar act

of Colorado was declared unconstitutional

(Re Morgan, 26 Colo. 415). A law limiting

the hours of employment by state or mu

nicipalities, or by contractors engaged on

public or municipal works, to eight per day,

had been upheld in Kansas in 1899 and 1902

(Re Dalton, 61 Kan. 275, States. Atkin, 64

Kan. 174), while a similar law was held un

constitutional in Ohio in 1902 (Cleveland v.

Construction Co., 67 0. 197); but in 1903

the Kansas decision was affirmed by the

Supreme Court of the United States (Atkin

v. Kansas, 191 U. S. 207).

While in many of the decisions that were

adverse to the legislation, the argument of

the equal protection of the laws had con

siderable, if not controlling weight with the

courts, the constitutional right of liberty

was in all of them emphasized; and even the

courts, which supported the acts, were by

no means inclined to surrender the right of

the individual to contract for work and

services to the unlimited discretion of the

legislature ; they merely conceded the power

of the legislature to interfere by regulation

of hours, where long continued work might

be reasonably believed to be detrimental to

the health of the employees. It was only

with regard to public works and contracts

that the Supreme Court of Kansas, and,

following it, the Supreme Court of the U. S.

had admitted the legislative power to be

absolute.

In view of the decisions mentioned, it

can not be said that the courts of New York,

in pronouncing upon the validity of the

baker's law, were confronted by a clear pre

ponderance of authority. Even consider

ing the decision in Holden v. Hardy to be

directly in point, they were free to depart

from the construction given by the Supreme

Court of the United States to the Fourteenth

Amendment, and to interpret the similar or

identical provisions of the state Constitu

tion less favorably to the claims of legisla

tive power.
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It was, thus, in the independent exercise

of their judgment, that the Appellate Di

vision, as well as the Court of Appeals (by

bare majorities, it is true), sustained the

validity of the law. They found in it a

legitimate exercise of the police power, justi

fied by the tendency of the act to reduce

the risk of injury from excessive labor to the

health of a class of employees working under

conditions less sanitary than those of most

other occupations (People v. Lochner, 73

App. Div. 120, 177 N. Y. 145).

By the narrow margin of one vote, to

which we have become accustomed in im

portant constitutional cases, the Federal

Supreme Court has reversed the decisions

of the New York courts of all resorts, and

declared the limitation of hours of labor,

sought to be imposed by the act in question,

to be contrary to the Fourteenth Amend

ment.

The importance of the decision is obvious,

for it is the first time that the Supreme

Court, in a case not involving interstate re

lations, enforces a constitutional right of

liberty of contract against the exercise of

the police power on the part of the state, in

opposition to the judgment of the courts

of that state that such power was legiti

mately exercised.

The authority of the tribunal which has

rendered the decision does not forbid an

inquiry into its soundness, as tested either

by precedent, by the force of its reasoning,

or by the established principles of consti

tutional law. It is, moreover, necessary to

determine the precise import of the case,

and to attempt to estimate its bearing upon

existing and future legislation.

Was there any precedent which should

have controlled the decision of the court?

The case of Holden v. Hardy was most

nearly in point. The act there sustained

by the Supreme Court agreed with the New

York law in the number of hours limited

(sixty per week, or ten per day), and in

singling out for regulation a certain class of

employees. The Utah act contained an

emergency clause, which is not to be found

in the New York statute, and some stress is

laid upon this difference by the prevailing

opinion. But the emergency clause was not

in any way controlling in Holden v. Hardy,

being barely mentioned in the opinions.

Emergencies where life or property is in im

minent danger are of not uncommon occur

rence in mines, but almost unheard of in

bakeries. If provisions for remote and im

probable contingencies were to be held es

sential to the exercise of the police power,

how many of our health and safety statutes

could stand the test ? If such cases can not

be taken care of by construction of the law,

may they not be left safely to the good sense

of the prosecuting authorities, or to the

power of the jury to acquit? The absence

of the emergency clause can, therefore, not

be seriously relied upon to distinguish Hol

den v. Hardy from Lochner v. New York.

In order to reconcile the two decisions, it is

necessary to find a sufficient and controlling

difference in the classes of employments to

which the acts of Utah and New York re

spectively applied. The case of Holden v.

Hardy concerned a miner; but the act ap

plied also to smelting and refining works,

and was sustained in Mo. Smelting and

bakery establishments have this in common ,

that they vitiate the air, the former by

noxious gases and minute particles of metal,

the latter by the dust of flour and excessive

heat; in either case it is conceded that the

respiratory organs are unfavorably affected.

The decision in Holden v. Hardy did not

require the existence of imminent and in

evitable prejudice to health ; the court deemed

it sufficient to say that, "The legislature had

adjudged that a limitation is necessary for

the preservation of the health of the em

ployees, and there are reasonable grounds

for believing that such determination is sup

ported by the facts." (169 U. S. 398.) —'V

If, then, the cases are to be distinguished,

it must be that in the New York case there
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were no reasonable grounds for such belief.

But assuming that there was reasonable

ground to doubt, can we fairly speak of an

absence of reasonable ground for belief,

when, to the majority of the Court of Ap

peals of New York, the evidence of special

risk of disease seemed sufficient ? If, in view

of the striking parallelism of the two cases,

jit is possible for Mr. Justice Peckham to

( say: "There is nothing in Holden v. Hardy

which covers the case now before us," our

confidence in the value of precedents must

be seriously shaken.

When we compare the attitude of the

judges who sat on both cases, we find that

the two dissenting judges in Holden v.

Hardy (Brewer and Peckham), now help to

make up the majority in Lochner v. New

York, and one of them (Peckham) writes

the prevailing opinion; two of the judges

now dissenting (Harlan and White) were

with the majority in Holden v. Hardy, while

two justices (Justice Brown who wrote the

opinion in Holden v. Hardy, and the Chief

Justice) are in both cases to be found on

the majority side.1 If it may be permitted

to doubt whether the two dissenting judges

in Holden v. Hardy were quite willing to

accept the full consequences of that de

cision, attention must still be called to the

fact that two of the justices of the court held

the law of New York unconstitutional, after

having sustained the act of Utah. Not

withstanding this, the writer of the present

article feels bound to express the opinion

that a faithful adherence to the doctrine of

Holden v. Hardy should have led to a de

cision sustaining the law in Lochner v. New

York.

II

Assuming, however, that Holden v. Hardy

did not control the present case, we proceed

to ask: Was there any established principle

or practice that should have led the Supreme

1 Justices Day and Holmes were not on the

bench when Holden v. Hardy was decided ; Justice

McKenna was on the bench when the case was

decided, but not when it was argued.

Court to yield its own judgment, as to the

reasonableness of the legislation in question,

either to that of the state courts, or to that

of the legislature ?

At this day, the power of a court of last

resort to form an independent judgment

upon the validity of legislation is not to be

drawn in question ; its exercise is, on the con

trary, claimed to be a solemn duty; yet it is

also true that at all times the courts have

disclaimed the right or power to condemn a

legislative policy on the ground of its being

inexpedient, unwise, or even inequitable.

In the domain of the police power, how

ever, it has been found extremely difficult

to maintain with strictness the line between

law and policy, between the wisdom and

the validity of a measure, between individ

ual liberty and governmental power — and

there has been a marked tendency for

courts to constitute themselves into censors

of the legislative power, and to nullify

statutes that were contrary to their own

views of sound and free government. The

result of this tendency has been a growing

uncertainty as to the limits of legislative

power in the control of economic and social

interests.

The Supreme Court of the United States

had hitherto done nothing to increase this

uncertainty. It had uniformly stood by

the decisions of the courts of last resort of-

the states in cases involving the constitu

tionality of labor legislation.

There had, of course, been no occasion to

review state decisions declaring such laws

to be contrary to the Fourteenth Amend

ment, since they are not reached by the

appellate jurisdiction of the Supreme Court.

It is thus all the more noteworthy that the

decisions of the Supreme Court indorsed a

construction of the Fourteenth Amendment,

which allowed the maintenance of police

regulations deemed wise or necessary by the

states.

The cases are recent and well known:

Holden v. Hardy (169 U. S. 366), sustaining

the limitation of hours of labor; Petit v.
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Minnesota (177 U.S. 164), supporting the

prohibition of the Sunday work of barbers;

Knoxville Iron Co. v. Harbison (183 U. S.

13), affirming the validity of truck legisla

tion; and Atkin v. Kansas (191 U. S. 207),

upholding state control of the conditions of

employment on public contracts.

This attitude of the Supreme Court has

been influenced by an important and obvious

consideration. A decision of a state court

even of last resort, giving an unduly wide

scope to the rights of liberty or of property

as against the legislative - power, is incon

clusive in so far as it interprets the Four

teenth Amendment; and although its con

struction of the state constitution is con

clusive, that constitution can be changed

with comparative facility, so as to establish

the legislative power which the court has

denied. Thus the decision in Colorado, de

claring the eight-hour law of that state in

valid, has led to a constitutional amendment

sanctioning such legislation; and an amend

ment is pending in New York, which is to

give to the legislature the control over the

rate of wages on public contracts that was

denied to it by the Court of Appeals.

But a decision of the Supreme Court, in

terpreting the Fourteenth Amendment to

the prejudice of legislative power, not only

nullifies state constitutional amendments

. seeking to neutralize the effect of decisions

of state courts, but, in its turn, would be

practically irreversible were the Supreme

Court in the future to consider itself bound

by its own decisions, for the difficulties in

the way of changing the Fourteenth Amend

ment are almost insuperable. That amend

ment ought, therefore, to be interpreted so

as to enforce only that fundamental law

quod semper, quod ubique, quod ab ómnibus,

which is uniformly recognized as binding by

civilized nations — that justice which pro

tects the vested rights of property and the

essentials of remedial procedure.

And this had been the controlling con

sideration in the previous decisions of the

Supreme Court. Nowhere has this been ex

pressed more clearly than in Holden v.

Hardy, where the court says "... while

the cardinal principles of justice are immu

table . . . the constitution of the United

States, which is necessarily and to a large

extent inflexible and exceedingly difficult of

amendment, should not be so construed as

to deprive the states of the power to so

amend their laws as to make them conform

to the wishes of the citizens as they may

deem best for the public welfare without

bringing them into conflict with the supreme

law of the land. Of course, it is impossible

to forecast the character or extent of the

changes, but in view of the fact that, from

the day Magna Charta was signed to the

present moment, amendments to the struc

ture of the law have been made with in

creasing frequency, it is impossible to sup

pose that they will not continue, and the

law be forced to adapt itself to new condi

tions of society, and particularly to the new

relations between employers and employees,

as they arise."

Would it not have been in conformity to

the views so well expressed, to sustain the

legislation of New York, after it had been

sustained by the judiciary of the state?

A decision which reads into the Four

teenth Amendment a vague and contro

verted concept of the liberty of contract, is

a novel, and hardly a fortunate step in the

development of our constitutional law.

Ill

If the Supreme Court felt called upon or

bound to review the legislation of the state

with all the freedom of a state court, it is

still to be regretted that it should have

deemed it proper to impugn the good faith

of the state legislature. The prevailing

opinion speaks of "at least a suspicion that

there was some other motive dominating

the legislature than the purpose to subserve

the public health or welfare." Courts gen

erally refrain from questioning the motives

of legislatures; if it is done at all, there

should at least be some reasonable ground
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for such attitude. But Mr. Justice Peck-

ham's attitude is aroused only by the sup

posed necessity of supporting the law as a

health law, by the assertion that ' ' if the man

works ten hours a day it is all right, but if

ten and a half or eleven, his health is in

danger, and his bread may be unhealthy,

and, therefore, he shall not be permitted to

do it." "This," the opinion adds, " we think

is unreasonable and entirely arbitrary."

Apply this method of reasoning by analogy :

a person twenty years and 364 days old has

not sufficient discretion to make a binding

contract, while a person twenty years and

366 days old has such discretion; this we

think is unreasonable and entirely arbitrary,

and so forth. In this way every positive

legal limitation can be reduced to an ab

surdity. It is easy to demolish a law by

advancing for its support unreasonable asser

tions which no one has really made, and

then declaring it to be arbitrary by reason

of such assertion.

Not quite so strongly, but still to a cer

tain degree, this observation applies to the

argument advanced in the opinion, that

upon the assumption that any law must be

valid which may be said to tend to make

people healthy, conduct, properly so called,

as well as contract, would come under the

restrictive sway of the legislature. "Not

only the hours of employees, but the hours

of employers could be regulated and doc

tors, lawvers, scientists, all professional men

as well as athletes and artisans could be

forbidden to fatigue their brains and bodies

by prolonged hours of exercise, lest the

fighting strength of the state 'be impaired."

What police legislation can stand if it be

contended that the admission of legislative

power involves the admission of the right

to exercise it in an arbitrary or absurd man

ner, and that the inadmissibility of such

exercise conversely demands the denial of

the power, even though moderately exer

cised? Mr. Justice Peckham himself, in an

other case, refuted this argument when he

said: "A statute or a regulation provided

for therein, is frequently valid, or the reverse,

according as the fact may be, whether it is

a reasonable or an unreasonable exercise of

legislative power over the subject matter

involved, and in many cases questions of

degree are the controlling ones by which to

determine the validity or the reverse, of

legislative action" (179 U. S. 287, p. 301).

The court, it should be specially noted,

does not intimate that the number of hours

fixed upon is unreasonably small, so as to

revolutionize existing arrangements, or to

jeopardize the profits of the trade, or to

leave the public short of the needed supply

of bread.

IV

Perhaps the essential argument of the

prevailing opinion may be reduced to the

following propositions :

First, the mere fact that a measure claims

to subserve the public welfare does not en

sure its validity as a legitimate exercise of

the police power. This proposition is true,

but of little practical value.

Second, the fact that a measure tends re

motely to promote health or safety is like

wise not conclusive of its validity, since

such effect in a very slight degree might be

predicted of the most unwarrantable and

oppressive interferences with private liberty

and property. The truth of this proposi

tion must likewise be conceded.

Third, the test of the reality of the danger

to the public health or safety and of its

sufficiency to warrant interference with in

dividual liberty is common knowledge or

understanding, of which the court may take

judicial notice.

Fourth, according to common knowledge

or understanding, the trade of bakers is not

so unsanitary that a compulsory limitation

of hours of labor can be looked upon as a

measure reasonably necessary to preserve

their health .

It is upon these propositions that the

strength or the weakness of the decision

must rest.

Is the test of common understanding
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fairly applicable to conditions with which

the public at large can have no real famil

iarity? Has not the progress of sanitary

science shown that common understanding

is often equivalent to popular ignorance and

fallacy? And if common understanding is

to be turned into judicial notice, is there

any other case of judicial notice with regard

to which respectable judicial opinion is

evenly divided?

Moreover, what is it that common know

ledge predicates in this case? not that the

occupation is not in a special degree un

sanitary — that is conceded; not that a re

duction of hours would not tend to reduce

the risk of injury to health — that, likewise,

can not be fairly denied; but merely that

the danger of the excessive work and the

benefit of its reduction is not sufficient to

warrant the interference with the liberty of

contract. There is a constitutional right

which is not absolute, but subject to limita

tion ; it may be limited if the resulting gain

warrants it, but the gain in this case is not

considered sufficient.

The court says, "This is not a question of

substituting the judgment of the court for

that of the legislature"; it thereby seems to

admit that if it were, the court should yield

its judgment to that of the legislature.

But there is really no escape from the con

clusion that this is an issue of judgment.

It is either that, or an issue of common sense,

or of good faith. The dissent is based on

the ground that there was an issue of judg

ment, and the New York courts had ap

proved of the judgment of the legislature.

And because it is believed that the choice

between the comparative benefits of the

public welfare and private liberty of action

has, by the constitution, been committed to

the legislature, it must also be believed that

Lochner v. New York has been wrongly

decided.

V

If the decision must be accepted as law,

it becomes important to determine its value

as an authority for future cases and as a

guide to legislation. Where is the dividing

line that will serve to distinguish Holden v.

Hardy from Lochner v. New York? Is a

limitation of hours of labor valid if applied

to women? Is the decision of the Massa

chusetts Court in the case of the Hamilton

Mfg. Co., which has stood for nearly thirty

years, and which was recently followed in

Nebraska, law to-day or not? No one can

answer these questions.

But it will be remembered that the Su

preme Court has not proclaimed an abso

lute right to contract for unlimited hours

of labor under unsanitary conditions or to

the prejudice of the health of the employee.

It may be surmised that the existing statu

tory limitations of hours in cotton and

woolen factories and in brickyards, can not

stand, but with regard to every new em

ployment brought under statutory restric

tion, the Supreme Court will have to exercise

its judgment anew, and every other court

will enjoy the like privilege. It may even

be that a future court will allow itself to be

convinced that the conditions in the bakers'

trade are sufficiently unsanitary to justify

a restriction of hours of employment; it

may be remembered that the Supreme

Court has been willing to receive new light

as to the danger of infection from Texas

cattle (compare 95 U. S. 465 with 129 U. S.

217), and as to the character of oleomar

garine as an article of food (Compare 127

U. S. 678 with 171 U. S. i).

Under these circumstances it need hardly

be apprehended that the decision will be an

obstacle to the progress of sanitary legisla

tion. Perhaps it will be hailed by many as

a salutary check to hasty, ill-advised, and

meddlesome legislation. It can hardly be

denied that there is a growing sentiment

in this country that unwise legislation should

be treated by the courts as unconstitutional ;

such a practice would heretofore have been

regarded as contrary to established prin

ciples, but the present decision has cer

tainly given it a powerful sanction. There

is, of course, a gain in the defeat of bad



LIMITATION OF HOURS OF LABOR 417

legislation, but it is paid for too highly at

the price of the confusion of the landmarks

between law and policy, and of the merit-

able diminution of the authority of prece

dents, nor is it to be lightly assumed that

the legislation in the present case was hasty

or ill advised.

The decision, moreover, involves far more

than the validity of health laws. The act

passed upon had not claimed to be a mea

sure for the social or economic advancement

of bakers' employees; as such, it would

doubtless have been open to the objection

of being partial or class legislation, contrary

to the principle of the equal protection of

the laws.

But the tenor of the prevailing opinion

strongly implies that, irrespective of any

discrimination, the liberty of contract may

not be impaired by limitation of hours of

labor, where health and safety are not in

question.

The Supreme Court has upheld a com

pulsory eight-hour day for employees on

public contracts, the purpose of which was

clearly not sanitary, but social, i.e., seeking

to raise the general standard of life among

workmen by increased leisure and oppor

tunity for improvement. But as applied to

industrial employees in general, a compul

sory eight- or ten-hour day would, under the

present decision, be almost certainly pro

nounced to be contrary to the Fourteenth

Amendment. Even of those who believe

such legislation to be unwise or premature,

there will be many who will refuse to be

lieve that it is opposed to immutable prin

ciples of justice or to any fundamental prin

ciple of law, and who will regard it as un

fortunate that the highest tribunal should

have sought to commit American jurispru

dence to that view. Whatever may be true

of ultimate developments — and it is safe

to say that a change in public opinion suffi

ciently strong and wide-spread would even

tually compel judicial acquiescence, even

without a change of the Fourteenth Amend

ment—it can not be denied that agitation

for labor or social legislation of an advanced

type, has suffered a serious check through

the decision in Lochner v. New York.

CHICAGO, ILL., June, 1905.
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THE CIVIL AND THE COMMON LAW IN THE

LOUISIANA PURCHASE

BY HON. EMLIN MCCLAIN

PERHAPS it may be difficult to arouse

any great enthusiasm over the results

of a contest between two rival systems of

law, but that the English law and the

Roman law have been rival systems cannot

have escaped the attention of even the most

casual student of the course of legal events.

The Roman, or, more generally speaking,

the civil law, followed first the conquests

of the Roman arms, and then the advance

ment of Roman civilization, not only through

the countries conquered and possessed by

the Latin races, but through the great

regions of northern Europe, over which the

Teutonic races have been dominant. The

Code, the Digest, and the Institutes, com

piled by Tribonian and his associates for

the Roman Emperor Justinian, ruling, how

ever, at Constantinople, while his dominions

in Italy and the Roman city were in the

possession of barbarians, are to-day the sub

ject of study as furnishing the foundation

of the system of jurisprudence not only in

Italy and Spain and France and the Neth

erlands and Austria, which were once actu

ally Roman provinces, but also in Prussia

and Scandinavia and Russia, remote regions

into which the Roman arms never actually

were carried. Indeed, it would seem that

the civil law might have achieved universal

recognition as an essential element of civili

zation, as the very spirit of jurisprudence

itself, had it not been for a circumstance,

which may almost be called an historical

accident.

At the beginning of the Christian era

Roman legions were being led by Julius

Cassar into Gaul and into Britain, and by

other successful generals into all the regions

surrounding the immediate domain of the

Roman state. While trophies and captives

were being brought back from the East and

the North and the West to grace the triumphs

of generals in the Roman streets and rich

revenues were being poured into the Roman

city from these remote regions, it is but just

to remember, Rome was giving to her con

quered provinces a return in stable govern-

ment, public works, good roads, civilized liv

ing, and some knowledge of literature and

art. These Roman influences and institu

tions had become so established and forti

fied in the different parts of Europe that

they survived the decline of the Roman

military power in the third and fourth cen

turies, and remained as essential and domi

nant features of the barbarian governments

set up like fragments, as it were, of the

Roman Empire, which was crumbling to

decay. Theodoric, among the Goths, made

the principles of the civil law the basis of

his code, when the spread of learning first

enabled barbarian rulers to publish in a

civilized tongue the laws of their people;

so did Alaric, and a dozen other leaders of

different tribes of barbarians, who had come

within the reach of the Roman influence.

But in the remote northwestern corner

of Europe, along the shores of the inhospita

ble and tempestuous North Sea, in regions

rendered inaccessible to the Roman legions

by interminable forests and impassable mo

rasses, were those inconspicuous, and to the

Romans unknown, Teutonic tribes which we

have been in the habit of designating, in

common parlance, as the Angles, the Sax

ons, and the Jutes, who, while yet untouched

by any knowledge of Roman institutions,

Roman learning, or the Christian religion,

which was spreading in the wake of Roman

civilization, migrated from their inhospita

ble shores to the southeastern coast of the

island of Great Britain, and, driving back

the Celtic occupants of the territory, set up

little tribal governments, purely Teutonic

in their institutions and religion. So typical
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were the Anglo-Saxons, so called, who went

to Great Britain, of the Teutons, and so

characteristic were their institutions of

those institutions which had prevailed

throughout the North of Europe prior to

the first invasion of Roman arms and influ

ence, that modern German scholars have

found in the earliest history of the people

of England and the institutions which were

developed there, the best illustrations of the

characteristics of the German race. The

Saxons who remained in Europe lost their

individuality through subjection to Roman

civilization, while the Saxons who went to

England developed a civilization of their

own. Had the Anglo-Saxons remained in

Europe, they would have taken on the

civilization which came from Rome. Had

they come earlier to England, they would

have been reached by the Roman invasion

of the first century, and it cannot be doubted

that, with their genius for government, they

would have kept alive on the island of Great

Britain, the learning and arts and institu

tions which the Britains, less capable of

civilization, allowed to die when the Roman

arms were withdrawn. Had the Anglo-

Saxons instead of the Britains become

Roman subjects, it cannot be doubted that

the system of law under which Anglo-Saxon

institutions were developed would have been

the civil law instead of an indigenous system.

As it was, Teutonic institutions were pre

served on the island of Great Britain by the

Anglo-Saxons, were developed from within

instead of being imposed from without, and

the common law of England became a sys

tem of jurisprudence to be carried by the

Anglo-Saxon race into the great North

American continent, into Australia and

India and South Africa.

It has not been without conscious pride

that the Anglo-Saxons have maintained

their independence of Roman influence, and

persisted in regarding their system of law

as a rival system to that of the Latin races.

When the English barons were urged at one

time to change a rule of the common law

affecting the descent of property, so as to

conform to the more civilized and enlight

ened policy of the civil law, as favored by

the Church, whose learning emanated from

Rome, the center at that time of Christian

ity, they stubbornly declared their unwill

ingness to change the laws of England. That

this conscious resistance to the introduction

of the principles of the civil law as a substi

tute for common law principles, was per

sistent throughout the development of

Anglo-Saxon civilization in England, can

easily be surmised from the steadfast and

stubborn opposition of judges of England

to the substitution of any doctrines of the

civil law which seemed to be contrary to

common law notions. And it is an interest

ing fact that few rules of law, consciously

and avowedly taken from the more highly

developed system of Roman jurisprudence,

have been successfully introduced into the

English system.

That the lawyers and judges of England

have constantly and strenuously insisted

that the common law was substantially in

digenous and that it had neither been im

ported from foreign lands nor materially

modified by foreign influences, is evident

from the whole tenor of the writings of those

whom we are accustomed to refer to as the

sages of the common law. Coke and Black-

stone speak on the subject in no uncertain

terms, whatever may be said as to the his

torical soundness of their views, and Lord

Hale declares that "The kingdom never

admitted the civil or canon law to be the

rule of the administration of common jus

tice." In order to show that the common

law was not imposed by the Norman Con

quest, but antedated the Norman rule in

England, Lord Hale announces in language

startlingly modern in its vigor, that "he

will rip up and lay open this whole business

from the bottom." These men may speak

with prejudice and partiality, but it is not

to be denied that they speak with all the

opportunities of knowledge possessed by

those near to the formative period of the
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common law and with authority which must

not be lightly disregarded.

The champions of the civil law, who would

have us believe that it is the source of all

jurisprudence and that from it the common

law has borrowed those principles which

entitle it to be considered a system of law

adequate for a civilized people, make an argu

ment more specious than satisfactory. It is

true that the earb'est efforts at formal expo

sition of the common law, as a system, were

made by borrowing the phraseology of the

civil law, just as the learned men of that

time in every department of knowledge

borrowed Latin words to express concep

tions for which the ruder native tongue

furnished no vehicle; but those conceptions

were original, and characteristic. They

were not borrowed. Bracton, the first clear

expositor of the law of England, preludes

his great work with a synopsis of general

principles taken from the civilians, but

when he attempts to explain the rules of

law as actually administered, he states what

has been decided by the judges of England;

and the decisions of those judges were not

only ostensibly, but actually and demon-

strably based on the customs prevailing

among the people— the notions of personal

and property rights which had grown up

with the Anglo-Saxons and which had not

been derived from foreign sources.

I would not pretend that English civiliz

ation owes no debts to Roman civilization,

or that the common law has borrowed noth

ing from the civil law. No civilization is

strictly indigenous. Learning and institu

tions spread from tribe to tribe and from

race to race, and from country to country.

England felt the stimulus of the revival of

learning throughout Europe at the end of

the dark ages. Scholars and priests and

civil rulers in England imported learning

and religious ideas and notions of govern

ment from across the channel. The Norman

Conquest brought into England the Feudal

system. The Church brought into England

the canon law. The chancellors, who were

at first ecclesiastics, had in mind the prin

ciples of the civil law in their attempts to

ameliorate the rigorous rules of the common

law by means of their equitable jurisdiction.

Writers on jurisprudence found the lan

guage and the theoretical arrangement of

the civil law convenient vehicles by which

to attempt a statement of the rules of the

common law in general terms. And yet it

remains practically undisputed that, what

ever the form of their exposition, the prin

ciples and characteristics of the common

law are distinctly different from those of

the civil law; not merely different because

of their application to local conditions, as

with the Germans, or the French, or the

Russians, but distinctly different as to the

spirit pervading the developed system.

Even the principles of equity have been

evolved by the decisions of the great Eng

lish chancellors and show no indebtedness

to the civil law save as to the terms in which

they were expounded. And so I say it is

that, as the result of what I have called an

historical accident, a rival system of the

civil law has been developed among the

Anglo-Saxon peoples and carried wherever

Anglo-Saxon power has been extended.

And I venture to say further, that the prin

ciples of the common law are better suited

to institutions which recognize the right of

self-government and the direct responsibility

of the ruler to his subjects, and the legal

equality of all men, and the right of all men

to participate in the benefits of government

and social order, than are the fundamental

principles on which the civil law is based.

Further on I shall try to indicate more in

detail some of the characteristics of the com

mon law as a rival system of the civil law,

and shall urge that we bear them in mind as

blessings to be zealously guarded and pre

served, if our free institutions are to be pro

tected against imminent dangers. which even

now seem to threaten them. But it is

enough for the present to say that there are

but two distinct systems of law in the whole

civilized world, and that as civilization is
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extended to unenlightened or barbarous

peoples, they adopt the spirit and the char

acteristic features of the one or the other, as

they are brought within the scope of the

influence of European peoples, or of the

Anglo-Saxon peoples; and that the develop

ment of civilization among any people will

be materially affected by the question

whether the principles of the civil law or

those of the common law are thus intro

duced. I need not say that in my opinion

the social organization which shall ulti

mately prevail among the various peoples

which have recently been incorporated

among the people of the United States, will

be materially affected by the introduction

among them of institutions recognizing the

essential characteristics of the common law,

in substitution for those molded under the

civil law, even though the local customs and

notions of personal and property rights,

which have grown up under the civil law

system, be recognized as continuing in force-

It is this fact which has given almost a

dramatic interest to the rivalry between

France and Spain on the one hand, and

Great Britain and the United States on the

other, with reference to the possession of

the great Mississippi Valley and the regions

westward to the Pacific coast. And cer

tainly no historical drama has had more

brilliant actors, a more startling or fascinat

ing plot, or a more magnificent setting than

that which has been played out on the North

American continent during the last five cen

turies. The prelude was dramatic. Colum

bus, under Spanish patronage, reached the

shores of a new world under the inspiration

of a dim conception that the earth was

round, and that, by going far enough, he

might come to the known regions of the re

mote East. But the Norsemen, of Teutonic

race, had already discovered it in its northern

latitudes, without any such conception,

merely venturing in their rude barks on

unknown seas. Spain made the discovery

the occasion for an unprecedented extension

of her dominion by the conquest of regions

supposed to be rich in the precious metals,

while England, under claims founded on the

discoveries of Cabot, who had crossed the

Atlantic in search of a northwest passage to

China, sent out settlers to occupy the newly

discovered territory for purpose of agricul

ture and commerce, and France acquired

rights which she still retains by taking pos

session for fishing purposes of the banks of

Newfoundland. As the plot goes forward,

England, France, and Spain are the three

rivals in the struggle to acquire dominion

and power in the new world, and each

reaches out his arms for the shy maiden,

the beautiful West beyond the Mississippi.

First comes De Soto, toiling with his Span

ish soldiers through the wilderness west

ward from Florida, hardy, treacherous,

cruel, grasping, with the blind ambition of

reaching some treasure-land of the Far East,

and unmarked graves in Arkansas constitute

the sole memorial of his struggle.

The French, during the reign of the Great

Monarch, extend their explorations up the

St. Lawrence, holding it against the English,

cultivating friendly relations with the native,

whose soul their priests would save while

their traders traffic in his furs, on around

the Great Lakes to Detroit, to Mackinac,

to Chicago; and finally Marquette and Joliet,

the priest and the trader, hand in hand,

voyage up the Fox River and down the Wis

consin into the Mississippi, holding councils

with the Indian tribes on either hand, and

signalize the year 1673 as opening to the

knowledge of civilization the greatest water

way in the world. Within less than ten

years, La Salle, with his lieutenant, Tonty,

has descended the river, almost to its mouth,

discovering the Missouri, the Ohio, and the

Arkansas, and within three years afterward

La Salle has brought a colony from France

into the Gulf of Mexico, has missed the

mouth of the Mississippi and landed at

Matagorda on the Texas coast, has left the

little colony in a vain struggle to reach

succor by making his way overland to the

northern lakes, and has yielded up his life
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to a miscreant subordinate, while Tonty, in

pursuance of their prearranged plan, was

bringing succor down the Great River. The

Mississippi, thus opened to the voyageur, is

frequently traversed from the north, while

French colonists near its mouth maintain

a precarious existence. Spain establishes

her colonies in Florida, and, although her

ambition for foreign conquest is waning,

casts jealous eyes toward the regions through

which run the Father of Waters. John Law

exploits his stupendous financiering project

in Paris, attempting to capitalize, as it were,

the unexplored wealth of the Great Valley,

until the "Mississippi Bubble" has burst,

and France has learned a world-famous

lesson in political economy. Then the

zeal of the Frenchman dies out and he sells

to Spain the whole vast and indefinitely

bounded region west of the Mississippi, to

take it back again under Napoleon Bona

parte and sell it to the United States to

prevent its falling into the hands of -his im

mediate enemy, the British.

But the permanent dominion of a system

of law or institutions is not to be determined

by moves on the international chessboard.

Had France been actually able to colonize

and govern the region west of the Mississippi,

the civil law would have been imposed upon

it for all time, as it was imposed on that por

tion of the region which was actually occu

pied by France, now included within the lim

its of the State of Louisiana, where the civil

law still prevails. But beyond the region

of actual French possession the dominion of

the civil law was not extended. Into that

region the common law was carried by pio

neers from the east of the Mississippi who

sought homes on the virgin soil of Missouri,

Iowa, Kansas, and Nebraska; and, although

the civil law no doubt had a temporary foot

ing in St. Louis, as governing the transac

tions of the French traders who were carry

ing on their business at this frontier point,

before the transfer of dominion to the

United States, yet the first extended settle

ments in the Missouri territorv were made

by English-speaking people, bringing with

them Anglo-Saxon institutions, and con

tinuing to live and prosper under a recog

nition of the principles of the common law

system. And there is no evidence that any

established government ever recognized the

civil law as having at any time been in force

within the limits of the territory of Missouri.

The exact facts seem to be, that by the Act

of Congress of 1804, providing for the gov

ernment of the newly acquired purchase, that

portion of it north of the present southern

boundary of Arkansas, designated as the

District of Louisiana, was annexed for gov

ernmental purposes to the territory of Indi

ana, in which, of course, the common law

was expressly recognized under the pro

visions of the ordinance of 1787; that in

1805 a separate government was provided

for the same region, designated as the Ter

ritory of Louisiana, the name being changed

in 1812 to that of the Territory of Missouri;

and that the common law was virtually rec

ognized in the Acts of Congress providing

for the government of this territory; that in

1816 the legislature of the Territory of Mis

souri expressly declared the common law of

England as in force there, and that this

declaration was subsequently reiterated when

the present state of Missouri was admitted

to the Union.

The insistence on the introduction of the

common law by the people of this region

west of the Mississippi, over which theoreti

cally the civil law had previously been ex

tended by the sovereignty of France and

Spain, and the like insistence on the part of

the people of Texas on declaring their in

dependence of Mexico, in which the civil

law was also recognized, demonstrate a

popular belief that the common law was

more suitable to their conditions, and more

consistent with a free government than the

civil law. And, therefore, we have the re

sult that, while the whole region of the

United States west of the Mississippi, ex

cept that portion included in the states of

Oregon and Washington, was acquired from
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nations recognizing the civil law, that sys

tem of law was expressly abrogated save in

the state of Louisiana, where, by permanent

settlement under the French and Spanish

rule, the principles of the civil law had be

come definitely established. And I may be

permitted to say in passing that the recog

nition of the civil law in Louisiana is rather

more theoretical than practical; for imme

diately on the establishment of the state

government there, the common law proced

ure as to crimes and the right of trial by

jury in civil cases was introduced; and that,

notwithstanding the constant reiteration of

the adherence in that state to the Roman

system, the law as practically administered

differs so little from the common law recog

nized in the other states of the Union, that

cases decided in Louisiana are cited quite as

effectually in the common law courts of the

various states as are the decisions of other

sister states in which the common law pre

vails. It is only as to a few subjects that

the recognized law of Louisiana seems to be

practically different from that of the other

states.

This popular allegiance to the common law

has been characteristic of the American

people. The Continental Congress in the

Declaration of Rights, made in 1774, before

independence was resolved upon, announced

the doctrine that the colonists had brought

with them the common law, and were en

titled to its protection. In what was, per

haps, the first theoretical discussion of the

nature of our American system of govern

ment (Du Ponceau on Jurisdiction, p. 91),

it is said: "We live in the midst of the com

mon law; we inhale it at every breath, im

bibe it at every pore; we meet with it when

we wake and when we lie down to sleep,

when we travel and when we stay at home.

It is interwoven with the very idiom that

we speak; and we cannot learn another

system of laws without learning at the same

time another language." John Adams an

nounced the general belief that the common

law belonged to the people of the United

States, who formed the Federal government ;

and Story and Kent reiterated the same

doctrine. At times there has been some

expression of dissatisfaction with the recog

nition of the common law, as when it was

attempted by the legislature of Kentucky

to forbid the citation of English decisions in

the courts of that state ; but this discontent

has arisen from a misapprehension as to the

nature of the common law. It has been

supposed to be an incident of the govern

ment of Great Britain, and therefore its

preservation among us a relic of our sub

jection to that government; whereas, in

fact, it is a characteristic of the free institu

tion which the people of Great Britain, as

well as of the colonies, preserved by a long

struggle against the encroachments of the

royal power.

We must not assume, then, that it was of

little significance that the great West came

under the jurisdiction of the common law.

Had this region been colonized and retained

by France until it was filled by a prosperous

and homogeneous people, had the institu

tions of the civil law become the foundation

of a system of government of such a people,

then, although the people of this region

might have finally asserted their indepen

dence of France or of Spain, as the case might

be, and entered upon a career of self-govern

ment, yet if a spirit of rivalry had arisen

between the great West and the United

States, such as would have been almost in

evitable, it might well have come about that

the Code Napoleon, or Las Siete Partidas of

Spain, rather than the principles of the law

laid down by Coke and Hale and Blackstone

and Kent and Story would have been the

foundation of the jurisprudence of this great

empire. We would thereby have missed

much of which we are justly proud. That

such result might have been of very practi

cal significance is illustrated by a case de

cided so recently as April, 1905, in the

Supreme Court of Kansas, in which the in

troduction of the common law into this

region is relied upon for the purpose of sus
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taining the right of a riparian owner to the

use of the waters of a stream as against the

claim of a prior appropriation for irrigation

purposes. (See Clark v. Allaman, 80 Pac.

Rep. 571.) The same reasoning as pointed

out in that case has been adopted in other

agricultural states west of the Missouri

(Crawford Company v. Hathaway, 67 Neb.

—, 93 N. W. 781; 60 L.R.A. 889; Bigelow v.

Draper, 6 N. Dak. 152).

But the question still remains, whether

the system of government developed on the

principles of the civil law would have con

duced as effectually as our present system,

founded on the common law, to the happi

ness and prosperity of our people. I cannot

enter now into this field of speculation.

Perhaps it is not controlling that the text

book universally referred to as stating the

fundamental doctrines of the civil law sys

tem, the institutes promulgated by Justin

ian, contains among its maxims the state

ment that " what pleases the ruler, that has

the force of law"; for it is true that repub

lics have been established in countries where

the civil law prevails. But we cannot

justly close our eyes to the fact that thus far

in the world's history there has been a

marked preference for the peculiar institu

tions of the common law among all people

who are striving for self-government. I

cannot even stop to point out how essentially

diverse are the systems of government per

meated with the principles of the civil law,

from those which are founded on the com

mon law. I can only assume that you will

rejoice with me in the good fortune which

has kept us in the domain of English law,

and ask your attention to a few practical

considerations as to the real significance of

this good fortune and the importance of

preserving intact and in actual operation,

not merely the letter, but the spirit, of the

system which we have derived from our

Anglo-Saxon ancestors, not so much by the

descent of blood, but, what is of more im

portance, by the transmission from genera

tion to generation, from country to country,

and even from race to race, of the institu

tions having their source among the Anglo-

Saxons.

It is safe to say that the most funda

mentally important characteristic of the

common law is that it recognizes, not merely

theoretically, but practically, the doctrine

that before the law all men are equal. It is

a great conception, one which was not actu

ally embodied in the constitution of any

civilized people until it was announced in

our Declaration of Independence. Mighty

upheavals in government have resulted

from its denial. It has been the watchword

of the Christian religion, the most persuasive

of its doctrines as missionaries have carried

it to the oppressed and miserable in non-

Christian lands. It is a doctrine which has

appealed to philosophy, religion, and senti

ment. And yet, it is as old as the beginning

of the common law. and a characteristic of

the institutions of the Saxons and other

Teutonic tribes. With them, however, it

was simply a fact, not a dogma. Their

whole theory of government was founded on

the participation of all freemen in public

affairs; and the prevalence of the wishes of

the greater number as against the smaller,

not by reason of any theoretical right of

majority rule, but because among men who

are equal the majority is more powerful

than the minority. I must not be under

stood as saying that there were no inferior

classes among the Anglo-Saxons. There

were such classes, but the law did not rec

ognize their existence. It was a system for

the government of freemen. The under

classes gradually disappeared, elevated, as

it must be believed, from the rank which

the law did not recognize to the rank of those

who were entitled to the equal protection

of the law, until eventually it was the proud

boast of Englishmen that slavery could not

exist anywhere within the British dominions.

It is worth while to insist that in its origin

this notion represented actual, existing facts

and was not the result of sentimental con

siderations, in order to emphasize its im-
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portance as the actual working hypothesis

of any system of government resting on the

popular will. The will of the people is of no

force or significance, and entitled to no con

sideration, unless it be the will of all the

people who are subject to the law. The

question as to how this will shall be ascer

tained and made effectual is not a question

of law, but a question of statesmanship, of

political science. The recognition of all

persons as equal before the law is a funda

mental principle of our jurisprudence, and

a postulate to political liberty.

Now it is interesting to notice that this

fundamental principle is not only not em

phasized in the civil law, but that the Roman

system of government did not assume it,

nor embody it in existing institutions. In

Rome the greater number of persons whom

we would regard as free adult subjects,

were under some sort of private dominion,

some form of control and restraint other

than that exercised by the officers of gov

ernment. The power of the head of the

family to rule its members and control its

property was practically exercised by the

assent of the law, and the head of the family

was not simply, as the term would suggest

under modern notions, that of the husband

and father over his wife and minor children;

but it was the power of a patriarch, asserting

complete ownership of all the possessions

and accumulations of his sons and their

families, of those adopted into the family,

of a great aggregation of persons so large

that, in a small community, they might con

stitute a considerable proportion of the

people, and whose subjection was the re

sult of relationship, natural or by adoption,

and not of any immediate community of

interest. Many free Roman subjects passed

an entire lifetime, during which they were

married, labored in their callings, and died,

without having any property which they

could call their own, or transmit to their

children, and without receiving any recog

nition whatever as individuals entitled to

the protection of the law

In short, as it seems to me, the funda

mental difference between the common law

and the civil law is in the recognition under

the one system of individual rights and in

dividual accountability, as against collective

family rights vested in one head, and ac

countability on the part of that head for the

entire family aggregation. It will not do

to generalize too widely on this distinction,

nor to assume that the fundamental doc

trine as to the power of the head of the

family has remained practically the same

wherever the civil law has been extended.

But it is safe to say that this fundamental

distinction runs through all the rules of law,

and has affected all the institutions con

nected with the one system and the other.

The principles of government formulated

by our forefathers in this country were con

ceived of as suitable to a homogeneous body

of persons, related to each other on the basis

of equality of rights and privileges. That

body of people was much more like the

body of freemen of early Anglo-Saxon times

than the aggregation of persons ruled under

the government and institutions of Great

Britain. Between the time when Anglo-

Saxon institutions had developed to their

fullest perfection without interference from

abroad, and the time when colonists from

Great Britain set up independent govern

ments in the new world, there had been a

great change in the social and political or

ganization of the English people. The Feu

dal system had been introduced. The

people had been divided into classes. The

subserviency of one individual to another

and of one class to another had been es

tablished. There were earls and counts

and lords and knights and freeholders and

tenants; and the possession of the preroga

tives and the burden of the obligations aris

ing out of the existence of these various

ranks and classes were not due to any selec

tion on the basis of merit of efficiency, or

even the acquisition of property. But the

colonists who went out from England to the

new world were substantially men of equal
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rank in life, and the colonial governments

recognized them as equal, save as authority

might be conferred by appointment or elec

tion. There were no titles of distinction in

the colonies. Primogeniture was practically

not recognized. There was no considerable

class of bondmen, although bondage did ex

ist to a greater or less extent in all of the

colonies. And such rights of suffrage as

were conferred, while they were made de

pendent in many cases on property qualifi

cations, were not beyond the possible reach of

every male inhabitant. As a consequence

the institutions of our government estab

lished during the colonial period and at the

beginning of our national independence,

much more nearly resembled the early type

of English institutions than the type which

existed in Great Britain at the time inde

pendence was declared. We may claim

that in local self-government, in manhood

representation, and in limitations upon the

powers of those acting in an official capacity,

our institutions are directly derived from,

and strictly analogous to, those of the Anglo-

Saxons before the Norman conquerors had

brought with them the Feudal system in its

most rigorous form, and had saddled upon

England the whole category of titles and class

distinctions to which the Feudal system led.

The dangers peculiarly threatening the

stability of our institutions are dangers re

sulting from losing sight of the fundamental

principle of equality of all men before the

law; equal rights to all, equal duties upon

all. A highly developed civilization brings

about differences and distinctions, financial,

social, and political, which are very great

and strongly marked as compared with the

distinctions found in a more primitive con

dition. We need not stop to argue whether

mankind is happier under a complex civili

zation than in a simple, bucolic life. The

desire to develop every faculty and every

capacity, and to enjoy every power possible

to the human being, is too deeply implanted

in the constitution of mankind to be rea

soned about, combated or condemned. It

is simply a social and economic fact. "We

must recognize it and anticipate the conse

quences which may flow from it; and in the

natural desire of the body of mankind to

maintain a position of equilibrium, we must

strive to counteract any evils likely to re

sult. The tendency to maintain a position

of equilibrium is a factor of the human con

stitution, the effect of a force of gravity, as

it were, holding in check the erratic impulses

of human activity, which would otherwise

get beyond control and become destructive

of the social fabric. That distinctions of

rank or wealth or power need not interfere

with the practical application of the prin

ciples of equality before the law, is demon

strated by the actual fact that, as a working

principle, it has survived the political, social,

and economic changes which have taken

place among the English people from prim

itive times to the present. Our political

economists who are constantly seeking to

discover new remedies for supposed new

dangers to the body politic, would do well

to recognize the fact that none of the dan

gers which they assume to discover are

either new or strange. Neither are they

local nor peculiar. They are the common,

ordinary dangers arising out of the constitu

tion of the human individual, assuming new

aspects under changed conditions, but avoid

able, so far as social and political and eco

nomic dangers inherent in the very exis

tence of humanity are avoidable, by a resort

to restraints and remedies as old as the

common law itself.

And the political economist would do

well, before exploiting his peculiar theories

and advertising his peculiar nostrums, to

look into the remedies which have long been

known and applied for these very same ills

under other forms and manifestations. I

venture the assertion that no remedy for

the fashionable new diseases, called com

binations, trusts, and unions will be found

more effectual than the old and well-known

remedy of holding every individual account

able under the ordinary rules regulating in
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dividual relations, which have been known

to courts and lawyers for many centuries.

If it be said by combinations of numbers

and of wealth, power has been centralized

in a few hands, creating a congestion which

the ordinary administration of quinine is

not effectual to reach, the answer must be

that the concentration of power has its own

natural limitations; that, after all, combina

tions are but aggregations of individuals,

each of whom has the same self-conscious

desire for his own welfare which nature im

planted in him before he entered into a com

bination; that each combination depends

after all upon the individual capacity and

skill and exertion of those who compose it,

on those into whose control it falls; and

that, to change the illustration, the larger

and deeper the sea, the less significant, as

compared to the quiet under-currents which

control the movements of its waters and

tend to restore them to equilibrium, is the

wave which is raised by the sudden unex

pected hurricane. Let us still look after the

rights of the individual. Let us still give to

him the largest practical liberty for the ex

ercise of his particular powers and functions,

and the law of gravity will speedily restore

to the natural condition those extraordinary

manifestations which seem to us so alarm

ing; not so much by reason of the damage

which they actually do, as by reason of the

terror and apprehension which they arouse

through the creation of the imaginary danger

that a multiplication of them may disinte

grate the world. Human ills become un

bearable in the imagination rather than by

reason of any actual realization of their

consequences. Combinations are not new

in human history, nor are they necessarily

harmful. Neither is the accumulation of

large wealth in the hands of a few a thing

unheard of in past times. The capacity to

associate and to effect the ends which the

human being naturally desires to bring about

by coordinating his forces with those of

others, is an inherent element in the consti

tution of man. The limitations on the

power of association are also inherent in

the constitution of man. The desire for

law, order, .and safety is inherent, and the

dangers which we imagine, will become real

only as we fail for the time being to make

use of the corrective tendencies. Sanity,

judgment, courageous assertion of individ

ual rights, these are the protective remedies

within our power. The continued develop

ment of strong individualism to keep pace

with the natural development of the capac

ity to associate, will maintain the stability

of the social fabric. Each individual re

mains subject to the law of his own creation

and constitution. Government and religion,

and sociology, must not forget the individ

ual as the ultimate atom, and the natural

forces inherent in that atom are the forces

which determine the form and constitution

of the whole human structure.

Going back to the comparison between

the fundamental conceptions of the civil

and of the common law, it is worthy of con

sideration that the entire conception of the

nature of the courts and their proper func

tions under the two systems is radically

different. The earliest courts in England

were local and popular courts, and it was

necessarily so, for there was no sovereign

and supreme authority from which the power

of a judge could proceed, or by which the

judgments rendered under such authority

could be enforced. Indeed, the laws to be

observed and administered by the courts

were of popular origin, and represented

largely local usages and customs. When

the kingship came eventually to be an es

tablished institution among the Anglo-

Saxons, the king was regarded rather as the

executive head of the state to enforce the

law than as the source of the authority on

which the law rested. King Alfred is said

to have promulgated a collection of laws,

but this promulgation seems to have been

rather a publication of those rules estab

lished by usage, and also to some extent by

legislation, which were already in existence,

than a pronouncement of new laws.
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Some time after the Norman Conquest,

judges representing the royal power were

sent into the various parts of the kingdom

to administer the laws. But the nature of

the common law as a body of rules and prin

ciples founded upon usage and custom, and

developed by precedent, was already too

well established to be radically affected by

this change in the form of its administra

tion. The lawyers introduced from the

civil law the fiction that all law and all

power proceed from the royal person, as the

source of all right and all authority. But

the popular conception of law, as resting on

usage and precedent, was not thereby dis

turbed. On the continent, however, the

law was administered, from the first organ

ization of courts, so far as we can under

stand, by persons directly representing royal

power, and administering the law as the

royal will. On the continent the judge ex

ercised, and still exercises, much adminis

trative authority. Indeed, the whole ten

dency is to treat the courts as branches of

the administrative department of govern

ment. This is peculiarly true as to the

criminal law, and in countries where the

civil law system prevails, notably in France,

the greater part of the criminal code, if it

may be called such, is simply administra

tive law, and the judge is a part of the

machinery of police supervision.

This system has its practical advantages,

and is by no means subject to the ridicule

which English-speaking people are wont to

heap upon it. I am inclined to think that

criminals are punished in European coun

tries more promptly and certainly, and that

crime is repressed more effectively than

under the common law systems, in accord

ance with the principles of which a person

accused of crime is regarded as a man pre

sumptively innocent, with whom the state

has a lawsuit as to whether he is to be pun

ished or not. The judge with us occupies

the position of an impersonal arbitrator,

bound to decide for the defendant unless

the prosecution can make out an exception

ally strong case, such as ought undoubtedly

to be made out if the defendant is justly

entitled to the presumption of innocence,

but taking no interest in the public welfare

whatever, and indifferent as to whether

crime is punished or not. As a practical

fact, which we fully know unless we shut

our eyes to the sources of common knowl

edge and have regard merely to a fictitious

assumption, very few persons are actually

brought to trial, accused of crime, who are

not guilty, or at least so far wrong-doers as

not to be fairly entitled to the presumption

of innocence which is thrown around them.

But on the other hand it may well be said

that, in the administration of justice, even

where the state is concerned, it is of vast

importance that there shall exist a sense of

personal security, an assurance that the

mere charges of those who may wish to do

an injury, or who may entertain a mere

suspicion, shall not put one in peril, and

that property and liberty, which the Anglo-

Saxons especially have always so highly

prized, shall not be made insecure by accu

sations of wrong-doing which are not clearly

established by indisputable evidence. And

I am inclined to think that the public senti

ment which can be brought to bear in sup

port of the punishments imposed by the

common law when the criminal is convicted

in such a proceeding, and the respect for

the administration of law which this form

of procedure inspires, and which is effective

in restraint of crime often without resort to

the courts, is more conducive to the public

safety than is the general popular feeling of

indifference to criminal conduct and lack of

responsibility for that which the state as

sumes to regulate, which is found prevalent

in the countries of Europe. At any rate, it

does not appear that the criminal classes are

any more effectively suppressed under the

continental system than under the system

prevailing among the English-speaking

people. And it certainly does appear that

there is a respect for law and its adminis

tration, and a just pride in the possession
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of individual rights among the English-

speaking peoples, which do not exist where

the law is looked upon as the will of the

ruler, and criminal proceedings are regarded

as merely the vindication of his right to rule.

It is not the mere form of government which

is significant, for England has had, and still

has, a monarchy, quite as potential theo

retically as that to be found in any conti

nental country; while, on the other hand,

representative government has, from time

to time, been established in various Euro

pean countries, I think the difference ex

ists in the conception of the nature of law

and of the functions of the courts which ad

minister it; and that the conception which

is entertained by the one who is ruled under

the system of the common law is far more

conducive to the general public welfare and

happiness than is the conception prevailing

under the civil law system.

A notable feature of the administration of

justice under the common law is the recog

nition and practical preservation of the

right of trial by jury, a right which has its

fundamental basis in the fact that men are

equal before the law, and that the judgment

of his fellow-men with reference to whether

he has committed a wrong, is a better safe

guard of the rights of the individual than

the determination of some official, even

though he be a judge, owing his allegiance

to some superior and remote power. The

anomalies of a jury trial, the absurd results

sometimes reached, and the inefficiency in

many cases of this method of determining

the questions submitted, are often com

mented upon. And yet, it is a significant

fact that those most familiar with the ad

ministration of law have continued to assert

their confidence in the system of jury trial

as the best system yet devised for reaching

substantial justice in cases involving a con

troversy as to the facts. It must be re

membered that jury trial was not developed

as a theoretical system, but originated as a

popular institution, adapted to the needs

of the people among whom it sprang up;

that it has been modified from time to time

as necessity seemed to require; that the

function of the judges in announcing the

law and supervising the action of jurors to

see that they do not transgress their proper

sphere, is as much a part of the judicial

system which involves jury trial as is the

action of juries in passing upon facts, and

that the continuity, stability, and publicity

of the rules of law, as regulating the conduct

of individual members of society, is main

tained by the pronouncement of the judges

whose decisions stand as expressions of the

law, while the verdicts of juries have sig

nificance only in the particular cases in

which they are rendered. Here again the

sense of security of personal and property

rights is quite as important as the theoretical

perfection of the judicial system; and while

on the continent, where, by the way, trial

by jury has been to some extent introduced,

the administration of law by the courts

may be actually as effective in attaining

the ends of justice, there is not the same

feeling of security of each man in his rights,

regardless of the interests of the abstract

state, as there is in the common law coun

tries. Were we now to sit down as philoso

phers and jurists to invent a system of law,

we would perhaps not include jury trial as

we now understand it. But systems are to

be judged by their practical workings, rather

than by their theoretical consistency or per

fection, and I beg to express very grave

doubt as to whether any radical modifica

tion of our judicial system, which would

eliminate the feeling of security which comes

from a realization that one's rights will be

determined, as to matters of fact, by his

peers, and not by his superiors, would be

beneficial.

Another essential distinction between the

common law system and that of civil law

countries, is as to the force and effect to be

given to the pronouncements of the law by

the judges in particular cases. The com

mon law system is notoriously a system

built up on precedent, while the civil law
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system is, on the other hand, notoriously a

system of abstract rules and principles, pre

conceived and laid down regardless of the

practical application made of them in par

ticular cases. An attempt briefly to state

the distinction would probably result in

some such conclusion as this; that the com

mon law is the aggregate or resultant of the

decisions of the judges in many cases, while

the civil law consists of rules which the gov

erning power has prescribed, in the belief

that they are the result of the highest wis

dom, and which, by application in indi

vidual cases, will be found to effectuate jus

tice.

Civil law principles are not formulated

with reference to the facts in particular

cases. The judges who administer the law

have nothing to do with molding it. The

jurisconsult who formulated rules for hypo

thetical cases was not the official charged

with the duty of administering the law in a

particular case, to the end that justice be

done between the parties, and who had

listened to the arguments of counsel learned

in the law, jealously guarding the interests

of their respective clients.

It is not to be denied that the doctrine of

precedent in recent times has been ampli

fied in such an extraordinary way that our

whole judicial system seems to be imperiled.

Facilities for the writing and publication of

judicial opinions have been' so far intended

that we are suffering with a plethora of ex

positions of so-called rules of law. Not only

are the courts of last resort, consisting each

of numerous judges, working overtime in

the effort to convince counsel that all the

precedents cited have been examined and

all the ingenious arguments urged have been

fully considered in determining the rights of

the parties to a particular controversy,

which may be of no interest or consequence

save to the parties themselves, but a great

number of intermediate courts have been

created whose judges seem ambitious to

justify, by lengthy and laborious opinions,

the conclusion that they too are worthily

discharging the function of adding to the

judicial fabric. Publishers are eager to print

and sell to the legal profession everything

which has the form or semblance of a

judicial opinion, while the industrious di

gesters and indefatigable makers of cyclo

pedias vie with each other in bringing to

gether the greatest number of citations,

until the wearied lawyer, searching for a

case exactly "on all fours," is driven well

nigh to insanity lest he may overlook some

judicial announcement in a controversy, the

photographic reproduction of the facts of

which makes it bear a familiar resemblance

to the facts of the case which he is endeav

oring to picture to the imagination of the

judge before whom his case is being tried.

But I have faith to believe that the anti

dote to the disease exists somewhere in the

judicial pharmacy, and that in time it may

be discovered and its beneficial effects real

ized. May we not hope that some counteract

ing virus may be found which will render

judges of courts of last resort immune to the

ambition of creating new rules of law for

cases which might just as satisfactorily be

disposed of under rules long recognized and

so well established that citations of multitu

dinous authorities in their support would be

superfluous; and that lawyers will realize

that although we live under a system of

case law, cases are valuable only as illus

trating principles, and that however im

portant and useful the study of cases may

be as a guide to principles, it is after all the

principles and not the case which will fur

nish illumination for the satisfactory decision

of the new case presented. The value of the

doctrine of precedent consists in the fact

that the rules evolved from many cases and

gradually worked out by long experience

are much more satisfactory than these laid

down arbitrarily or theoretically by legis

lators or jurists. A doctrine thus estab

lished is the result not of the wisdom of one

mind, but of the cumulative wisdom of

many minds. It has in it not only the in

vention of genius, but also the soli ditv of
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slow and consistent growth. "Time," says

Lord Hale, "is the wisest thing under heaven.

It is most certain that time and long experi

ence is much more ingenious, subtle, and

judicious than all the wisest and acutest

wits coexisting in the world can be. It dis

covers such a variety of emergencies and

cases, and such inconvenience in things,

that no man would otherwise have imag

ined." And Judge Dillon has added to this

his own suggestion that, "The value of our

system of law, as we now have it, is that it

embodies the wisdom of time and experi

ence."

The last distinction which I shall have

time to suggest between these two systems

of law, pertains to the relation between the

members of the legal profession and their

clients on the one hand, and the courts on

the other. In civil law countries the lawyer

occupies an honorable, but an inconspicuous

position. He is educated, as it were, for

the government service. He may be rea

sonably sure, after completing the extended

education required, that he will receive some

official position which will keep him from

starvation. He is eligible to be a notary's

clerk, or have some other like office. If

clients come to him, they come to him as

they would to an official, and he treats them

as the official would treat the ordinary citi

zen, in whom he takes no interest save that

which his duty requires of him. The at

torney is not regarded as the paid agent of

his client, but rather as a functionary of the

state, rendering a public service for the

client, and not otherwise interested in his

welfare.

Our own experience under the common

law system illustrates the difference in the

situation in Anglo-Saxon countries. As al

ready indicated, the judge is an arbitrator

between two contending equals, authorized,

it is true, to decide, but having no public

function save that of deciding. He is not

an administrative officer, nor is he specially

charged with any care as to the result, save

that controversies should be settled. Now

in this situation the parties come before

him, waging their contest as to which is in

the right. They no longer hire champions

for wager of battle, but they hire at

torneys who enter the field to espouse their

respective causes, with all the ingenuity and

skill which professional training can give,

and all the persistence which the client

could feel in his own personal case. Each

side takes advantage of every misstep or

false stroke of the other, and there is a

point ready to pass under every guard that

is not rigidly maintained. The attorney

ceases to know the law, save so far as law

is valuable to his client. He ceases to know

the facts, save as those facts bear in his

favor. He is the blind, prejudiced, un

relenting, and unreasonable champion of a

cause which he has espoused for a money

consideration.

True, there are certain rules of etiquette

and propriety which, if he is going to play

the game fairly, he will observe with the

strictest fidelity. When he gives his word

he will keep it, and none will be more scru

pulous as to his absolute personal integrity.

He will not lie about the law or the facts,

but he will exhibit astonishing stupidity at

times as to the one and be remarkably ob

livious as to the other. In other words, he

will stand in the position of one who with

personal integrity and high regard for his

character, is ready to espouse the cause of

the client, right or wrong, and make that

cause seem as plausible as possible before

the judge and the jury, without any regard

whatever as to whether ultimate justice is

being achieved in the case or not. In other

words, a lawsuit is a judicial combat in

which, with observance of the rules of the

game, the lawyers representing their re

spective clients are fighting for personal

victory, regardless of the nature of the con

troversy.

I think I have fairly stated the facts as

they might seem to one who, without any

bias one way or the other, was trying to

estimate the respective merits of the civil
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and the common law systems, as illus

trated by the attitude of the attorney

toward the court. And yet, it must be

borne in mind, that the controversy is car

ried on before a judge; that the judge will

see to it, not only that the rules of the con

test are observed, but that the party who

fairly wins, according to the rules of the

game, will get the decision; that the judge

has no interest nor concern as to which way

the decision shall go, save only that the

prize shall be awarded to the one making

the more meritorious showing; and, finally,

and most important of all, that the rules of

the contest are those which have, in the

course of ages, and as the result of the ex

perience of the ablest minds, been selected

as the rules in accordance with which such

contests may most righteously be decided

and justice effectually administered. The

judge is administering the rules of law. He

is impartial between the parties. He is

zealous only with reference to a right re

sult in that particular case. The attorney

has for his function the presentation in the

strongest possible form of the case of his

client. The duty of deciding is not with

him, but the duty of presenting. His duty

to his profession is his highest duty, and it

is one not wholly mercenary. He feels

toward it the devotion which any honest

and ambitious man feels in regard to the

discharge of an undertaking which involves

his mental faculties, and the exercise of the

greatest human gifts. His client is not his

master, and yet, his business is to represent

to his utmost ability the cause of the client,

whoever he may happen to be. He is the

real contestant, and his skill is the skill

which will largely affect the result of the

contest. The client is entitled to this kind

of a champion, and, if he has confidence in

his representative, will be satisfied in the

end, if unsuccessful, that he has been legiti

mately beaten. He may have personal feel

ings with reference to his opponent, but he

submits to t.ie result of the wager. If this

picture is not theoretically and practically

drawn with the lines and painted with the

colors which most strongly appeal to the

sentiments, it at any rate has the merit of

being true to life, that life with which human

beings are endowed by their Creator and

sent into the world. Human beings were

not created simply to admire the clouds,

and the trees, and the beautiful river. They

have capacity for activity and for struggle,

arid somehow the life of the beautiful and

the good survives and is strengthened by

contact with the actual realities of the ex

istence which is imposed upon them. And

so it is with the law as it is administered.

The intensity of contest is there, the ex

hilaration of victory, the bitterness of de

feat. But out of it all grows a calm assur

ance of soul that God is in his world, and

that the right will triumph. Not the right

as you, or I, or any other may individually

see it, but the right as it may result from

the wisdom and the judgment and the strug

gle and the victories of all. And to this

ultimate triumph none contribute more

greatly than the members of the legal pro

fession. And under no system of law are

they more potent than under that system

which we know as the common law. The

judges and the lawyers who have assisted

in the administration of justice under that

system, have, by reason of the nature of

their functions under the common law been

men of greater stature, greater mental ca

pacity, greater breadth and depth and

earnestness than those developed under any

other system; and the respect for and devo

tion to the law, which they have exhibited

and inculcated, has done more to develop the

self-restraint which is essential to successful

self-government than any other influence

which has been brought to bear in the his

tory of the world.

DF.S MoiN'ES, IOWA, May, 1905.
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THE LAW AND LAWYERS

BY HON. JOHN F. PHILIPS

EVERY student of history is impressed

with the fact that the history of half

the world is that of nomadic barbarism

where

" No common weal the human tribe allied,

Bound by no law, by no fixed morals tied,

Each snatched the booty which his fortune

brought,

And wise in instinct, each his welfare

sought."

In the wanderings of thousands of years,

like locusts, the hordes came, swarming,

flying, singing, and dying; and again they

came only to swarm, to sing, and to die. No

where did they dedicate a single mountain

fastness to the freedom of individual man,

or build one temple to justice. While in

the other half, though begirt with the splen

dors of civilization, from Genesis to the Ser

mon on the Mount it was little more than

the meretricious display of crowned heads,

absolutism in government, and fetich eccle-

siasticism. Man was little more in the

panorama than the herds which Abraham

divided into flocks and Aristotle classified.

He sacrificed continually upon the altar of

the kingdom and the empire. His flocks,

his estates, and his person were at the ca

price and behest of the potentate, of the

anointed king and priest. In the concrete

government stood for force, where, of sup

posed necessity, the ruler — the state —•

was of more consequence than the con

stituent.

It was a process of evolution, filtrating

through centuries of cruel prerogative, the

grossness of superstition, and the selfishness

of power, by which the races learned that

government without oppression was insepar

able from the sense of justice to the indi

vidual subject, and that the state was mag

nified just in proportion as the citizen grew

in consequence.

It was reserved for the classic age to

give birth to the office of the advocate

for the litigant; and it was reserved to our

sturdy, rugged Anglo-Saxon ancestry, upon

the meadows of Runnymede, to write into

the very bonework of our political organism

that the state must maintain the rule of

justice that hears before it condemns, that

proceeds upon inquiry, and renders judg

ment only after trial.

The world is given to the idea that the

lawyer is the mere product of this civiliza

tion, the foam on the billows of its ocean.

The truth of this history, however, is that no

profession among men has been such an im

portant factor in the vindication of human

rights and the advancement of universal

justice between the state and the subject,

and between man and man, as the real

lawyer. And just so long as the profession

recalls and holds in sentimental devotion

its ancient traditions, will it maintain its

primacy in honorable achievement and pop

ular respect, and no longer.

With all his advancements in learning,

astuteness and craftiness, the advocate has

never surpassed in nobility the conception

the ancient Greek and Roman had of his

office, that without price or retainer he

should see to it that the strong should not

despoil the weak, or the wrong triumph

over the right; which conception, theoreti

cally at least, has been sought to be perpetu

ated in English and American jurispru

dence by regarding him as an adjunct to

the courts in the administration of justice.

The underlying thought in all this was

not based more on the idealism of the pre

ferment of his envied office than the sense

that his transcendent abilities and powers

of speech might not become a mere article

of purchase, to thwart the ends of public

justice, and become a menace to social order.

It is not only a hurtful misconception,
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but a deplorable perversion of a calling —

that is "the pride of the human intellect " —

that for mere hire the lawyer should lend

himself to the advocacy of any cause how

ever meretricious, or the promotion or de

fense of any scheme, however pregnant with

danger to the state or to society.

There is no disguising the fact that the

tendency of "the learned professions" is too

much in the direction of money-getting, re

garding their calling rather as "get-rich"

opportunities than for honorable achieve

ment and positive good. There are men of

"the clerical cloth" who, if they did not

answer when some other man was called,

yet never fail to recognize in it the voice of

God when the trumpet-sound comes from

a vineyard proclaiming an increased salary.

They "make broad their phylacteries and

enlarge the borders of their garments to be

seen of men," forgetting that he who was

the forerunner of the great Master, whom

they profess to serve, clothed in camel's

hair, his loins girded with leather, his meat

of locusts and wild honey, trod the waste-

places and the flinty by-ways with bleeding

feet in fulfilling his sublime mission. There

are physicians skilled in the arts of materia

medica and surgery, so tenacious of what

they term "professional etiquet" that they

would not sacrifice it to save life in a hovel,

from the ravages of gangrene or the agonies

of appendicitis; yet who, without standing

on the order of their going, will brave re

proach and the howling tempest of a mid

night storm to reach the gilded home of a

millionaire suffering with a gum-boil or the

gout; or leave a Belshazzar's feast or a

prayer-meeting to answer the call from a

hysterical heiress complaining of insomnia,

in dread of dying of a rose " in aromatic

pain."

And now turning to you, doctors of law,

who boast that "the sparks of all the sciences

are raked up from the ashes of the law,"

are you paying devotion less to Mammon

than at the shrine of Justice ? Do you think

more of the cause than the fee? Do vou

hold your profession as the merchant does

his goods, for sale to any patron who has the

money ? Do you decline a case because you

believe it to be dishonest, or does its ac

ceptance depend upon the size of the fee?

Do you question the integrity of the case

presented and "turn it down," or do you

suggest to the suspect how much and what

evidence is necessary to win it, with the

thought that he will supply it whether false

or true? Do you promote strife or dis

courage and discountenance vexatious liti

gation notwithstanding the temptation of a

large retainer? Do you hear the statement

of facts, and then look up the law, and find

ing the case bad so inform the client, or do

you first look up the law and, with a sugges

tive wink, tell him to get witnesses sufficient

to enable you to get beyond the judge on

the bench to the jury, who you believe from

prejudice or ignorance may be cajoled into

a favorable verdict? Do you retain in your

service a hired pack of swift bicyclists to

chase the ambulance conveying to the hos

pital some unfortunate injured man from a

railroad wreck, to get the suit for damages

before the surgeon chloroforms him for an

amputation? Do you send your standing

expert doctors to attend the autopsy and

then hunt up the survivors entitled under

the statute to maintain an action for dam

ages?

Do you attend labor-union picnics, and

with impassioned words harangue about

"government by injunction," "the captains

of industry," and the great octopus of capital

and the aggressions of corporate power, and

like old Cato, who with reiteration exclaimed,

" Carthagena delenda est," proclaim eternal

war between labor and capital; and then de

scending from the platform distribute your

professional cards inscribed " Damage Suits

a Specialty"? And when you get beyond

the court to the jury, draw a pathetic pic

ture of the squalid home of the one-legged

or one-armed victim of an accident, with

wife of the scanty dress, sallow cheek, and

sunken eye, with skeleton baby pressed to
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her desert bosom; and after you have ob

tained a very considerable verdict and col

lected the judgment, "cuss the court" for

its charge to the jury, and then pocket one

half of the proceeds for your fee ? Do you

go to the legislature and get the laws changed

so as to promote pernicious litigation by

abrogating long-established rules of law,

crystallized by the learning and experience

of the most erudite lawyers and the wisest

jurists, so that the shyster and the charlatan

may have "ample scope and verge enough"

to win causes against the lawyer whose fame

is the honest work and study of years —

•vigilanii annorum lucitbrationis?

It can never be too often said or too

earnestly urged that the profession of the

lawyer is essentially an intellectual pursuit.

It involves the noblest attributes of the

mind and heart, and the richest endowments

of education. As its practice should be in

separable from the idea that it is the servitor

of justice, its pursuit should never cross the

side lines of morality or deflect from the

pathway hedged about with honor. There

should be no place in it for the man who

knows no ethics and affects no morality. It

should be inhospitable to the charlatan and

hostile to the pretender.

The American Bar and Bench are to-day

confronted both with a condition and a the

ory. It is manifest to every observant,

thoughtful person, that the body politic is

possessed of a fever of unrest. Conditions

here and there, inseparable from the ener

gized activities of such a country and such

a people as ours, afford occasion for the

spasmodic doctrinaire, the agitator, and the

pseudo-reformer. Nothing so demonstrates

the necessity for stability of fundamental

law, and the unyielding adherence to its

settled rules of construction, in such times,

because they hold in leash the demagogue,

the time-server, and the revolutionist.

The shyster proclaims that the Bar Asso

ciations design to build up a professional

aristocracy and a monopoly in practice.

The political demagogue inveighs against

constitutional restraints and limitation as

impeding and obstructing the present wants

and demands of certain classes of the people.

The public press arraigns the judiciary for

adherence to precedents instead of making

"case law," to gratify the unreasoning and

unappeasable appetite for sensational, dras

tic administration of what it calls " oppor

tune justice."

College professors, who often recall what

a publicist said, that if he desired to punish

an organized community he would assign a

philosopher to govern it, are constantly in

their lectures hurling invectives against es

tablished rules of law and settled principles

as false in theory; that they should be

abolished in order to liken our system of

jurisprudence and procedure to that of the

French, to have no legal precedents, but let

every case, like the heathen, be a law unto

itself.

These idealists would have substituted

eighteenth century sociology for our twen

tieth century notions of organized govern

ment. They contend for the social com

pact theory, that men should obey the

government and the law merely because of

the advantages they derive from it, and

that, therefore, both should be laid aside, as

frayed and worn-out garments, whenever

the members of the compact conceive that

they do not fully share in their beneficence.

Rousseau was the highest exponent of

this doctrine, the infection of which caused

the brilliant and volatile de Lamartine to

assert that "the state takes upon itself the

mission of enlightening, developing, spiri

tualizing and sanctifying the souls of the

people," and consequently if it fail in any

of these it should not claim either allegiance

or service of the citizen.

In contradiction to this, at the dawn of

the nineteenth century came Jeremy Ben-

tham, with his clear demonstration of the

unhistorical and unphilosophical social com

pact theory, substituting for it the saving

doctrine that law is the common force or

ganized for the composite whole to oppose
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injustice, and that the people obey the law,

as declared by the courts, because it comes

from the source of expounded justice. Ma-

caulay well said that Bentham found the

system a gibberish and left it a science.

Being invested with force to compel justice,

the law can neither oppress any person nor

despoil him of his property, liberty, or life,

because its mission is to protect; or as Cato

expresses it: "The very laws themselves

wish that they should be ruled by right."

It is thus that the law gives stability to

government, certainty, and assurance to the

administration of justice. Under its genius

business transactions are least trammeled,

fewer artificial obstacles are interposed to

individual pursuit, and the freest play is

given to individual talent, because the law

hedges them about with exact rules, founded

on experience and rational science.

If I might be indulged the liberty of an

apt term to designate it, I would call cer

tain tendencies of the day spasmodical

emotion. The public press has recently ex

coriated the judiciary for holding that the

Federal Constitution means just what it

says, that "no person shall be compelled

in any criminal case to be a witness against

himself." It so declared because mistaken

popular opinion took advantage of the re

vulsion of popular feeling against corrup

tion and bribery in high and low places,

demanding that we should, in semblance,

return to the epoch of trial by hue and cry,

with its concomitants of the thumb-screw,

the pillory, and the rack. And forthwith

a headless legislature is swept from the

pedestal of staid, conservative judgment by

an enactment as if it could nullify or sus

pend the supreme law of the land, little

reckoning of the pit from which the framers

of our national organic law dug us, and the

rock on which they sought to place our feet.

Akin to this ebullition of excitement that

is stimulated into dangerous activity on

successive temporary provocations, a clamor

arises from the press and the hustings about

"a millionaire Senate"; and every town and

county convention passes resolutions de

manding that the Federal Constitution be

amended so as to enable some fellow to get

into the Senate who is vox, praeterea nihil.

The man who said that "money talks" did

not realize how this would be discounted by

the modern politician, who is "a verbal

horror and a rhetorical nuisance." Some

selfish, ambitious fellow, like a Saxon baron,

is able to gather around him in his fortress

of influence a band of super-serviceable ad

mirers, whom he teaches to cry out *' Aut

Ccesar, ant nihil," and thereby prevent the

election of a senator by the legislature,

and, forgetting the wholesome maxim that

"it were better to endure the ills we have

than fly to those we know not of " a popular

clamor arises for direct election by the

people.

Gentlemen of the Bar, I am an old-

fashioned believer in the notion that the

wisest, the most far-seeing and unselfish

patriots the world ever produced were the

men who made our federal form of govern

ment. They were not school men or ped

ants, much less were they mawkish phil

anthropists or "furious doctrinaires." They

wasted not their oil in rude lamps over

the profundities of Locke, the philosophy

of Hume, or the metaphysics of Burke.

But they were more heroic than Jason's

crew, and they sought and grasped a prize

more precious than the poet's fancy. No

such state builders, or more cunning artificers

of government the world ever saw. They

had explored all lands of history, and gar

nered all that was valuable in statecraft,

and all the rich treasures of the science of

government. They had felt the keen edge

of oppression. They stood at the cradle of

republican liberty and witnessed the nation's

baptism of blood. They drank from the

very air about them the spirit of personal

freedom and the abhorrence of despotic

power. In the very creed they formulated

lurks the spirit of the men who made it.

The framers of our Federal Constitution

had, under the old articles of confederation,
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experimented with a single popular repre

sentative body, as the Congress. They saw

its vice, its weakness, and its failure. They

realized that in a mere popular assembly

like that, swept, as it inevitably was, by

intermittent passion, urged by "illicit ad

vantage," under the mastery, often of the

impassioned reckless orator, moved by sin

ister motives, such a body was liable to be

led into what Madison described as "the

indelible reproach of decreeing . . . the

hemlock one day and statues on the next."

They became profoundly impressed with

the necessity of the interposition of some

more staid, self-poised, independent body,

to protect the people against the rashness

and sudden passion of their own immediate

delegates; for liberty sometimes needs to be

protected against itself. After they had

debated, deliberated, and sought divine guid

ance over the best solution, first, whether it

should be a senate appointed by the execu

tive from nominations made by the respec

tive state legislatures; or, second, a senate

elected by the people; or, third, elected by

the respective state legislatures, they adopted

the latter without a dissenting voice.

Faults, it may be conceded, the plan may

have; but on the whole it has worked won

derfully well for more than a century. By

the consensus of publicists and statesmen

throughout the world the United States

senate is recognized to be, in dignity, grav

ity and considerate action, second only to

the national Supreme Court. It is the great

conservative, protective force in national

legislation. Let not the ax, swung by ruth

less or thoughtless hands, be too eagerly

laid at the root of the sheltering tree, planted

by the men whose patriotism won, whose

wisdom safeguarded, and whose blessings

consecrated this largess of liberty and se

curity we enjoy.

The instability and change in the laws

is a growing evil in this country. Between

one and two thousand statutes are being

annually enacted by our state legislatures.

The people are encouraged to believe that

the remedy for every imaginary ill in state

and society lies in legislation. Sumptuary

laws, contrary to the genius and spirit of

our governmental system, are multiplying

in every direction. The personal habits

and morals of the people are subjected to

legislative regulation. Legislation is urged

as a remedy for poverty. It takes super

visory guardianship of our avocations and

industries. It trenches upon the office of

the church, the schoolhouse, and the forces

of personal morality and self-reliance. The

state must keep the chinchbug out of the

farmers' fields and the grasshopper from

sitting on his fence. It must keep the

drones and infection out of his bee-hives,

and train the bees where to get the honey

due. It must keep "the bloody murrain"

out of his cattle, and the cholera out

of his hogs. It must regulate the mar

kets and the laws of supply and demand.

The legislator lays deep and broad, as he

thinks, his fame by boasting of the number

of bills he introduces, ranging from amend

ing the state and federal constitutions to

describing the crook of the worm in the

fence. Statutes are created one session to

be repealed the next. No business man, or

association of men, can venture upon any

business enterprise under an existing stat

ute, without apprehended danger of its

early change or modification, or some new

regulation or burden imposed upon it.

No lawyer can rely upon the garnered

wealth of a life of study as to 'the rules of

evidence and principles governing the rights

of men, lest all may be changed by the

legislature in session.

When the late Senator Vest and myself

were practising law as partners, we were

assigned by the court to examine a long

sycamore fellow from the Wabash, Indiana,

on his application for admission to the Bar.

I took him over the perfunctory grounds of

the text-books. He could not answer cor

rectly a question. I said to him: "My

friend, you do not appear to have read any

law books at all." He answered that he
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had been teaching school in the country,

boarding with Squire A., a justice of the

peace, who told him that all a man had to

do to qualify himself for the practice of law

was to study the statutes: "Try me on that,

and I will answer you." Whereat Vest put

in and said: "Young man, that won't do at

all. The next fool legislature that meets

at Jefferson City is liable to repeal all you

know."

No greater service could be rendered to

the state by the Bar Associations than to

encourage representative lawyers now and

then, prepossessed with no "fad," with no

self-serving schemes to promote, but in

spired with a lofty sense of duty to the

commonwealth, to go to the legislature, even

if they have to "stoop to conquer" to get

there, and weed out as much as possible the

tangled growth that chokes our statutes.

He could at least challenge the attention of

the lawmakers by reading to them the yet

burning words of Madison, which have lost

nothing of their virile force and applica

bility in the wear of 116 years: "What, in

deed, are all the explaining and amending

laws which fill and disgrace our voluminous

codes but so many monuments of deficient

wisdom — so many impeachments exhib

ited by each succeeding against each pre

ceding legislature. ... It is of little avail

to the people that the laws are made by

men of their own choice, if the laws be so

voluminous that they cannot be read, or so

incoherent that they cannot be understood;

if they be repealed or revised before they

are promulgated, or undergo such incessant

changes that no man who knows what the

law is to-day can guess what it will be to

morrow. The law is defined to be a rule

of action, but how can that be a rule which

is little known or less fixed?"

One of the greatest burdens of respon

sibility laid upon the judiciary, state and

federal, results largely from inconsiderate,

rash, and reckless legislation, to say nothing

of confronting those malcontents that infest

every community, like carrion birds of prey

looking for putrescence, or stormy petrels

fledged amid the waves and nurtured in

the tempests of agitation and disorder.

Legislators strive to meet the unreasonable

demands of these interests and classes, grow

ing out of our complex industries and stim

ulated enterprises. Any measure or policy,

however drastic, visionary, or extreme, goes

into enactment or resolution, under the fury

of passion and the spur of momentary ex

pediency. It is all-sufficient if it but meets-

the impulse of the hour.

Woe unto the judge who must pass upon

their legality! Yet, he must keep faith with

the law as the Mussulman keeps the faith

of the Koran, and the Christian that of his

Bible. In doing it the judge, at times,

finds his Gethsemane; and he must bow his

devoted head to the vials of wrath, poured

from tongue and pen of the disappointed

authors of illicit conception. " In all that

tries men's souls how few withstand the

test!" It requires a sublimer courage for

the judge and the lawyer, under such con

ditions, to stand firm, and vindicate the

supremacy of law than that of the soldier

who confronts the cannon's mouth, or the

fireman who mounts his ladder, wreathed

in flames, to rescue human life from a burn

ing building, or that of the life-saver who

lashes himself to his boat, to beat the angry

billows, to save the shipwrecked crew in the

midnight storm. The unyielding proprieties

of his office will not admit of either asking,

and, perhaps, paying at advertising rates,

for space in the public press, or to take the

hustings, in his defense. He can only lift

his beaming forehead to the heavens, and

let the tempest expend its fury; trusting to

that transmuting power "without which we

are poor, give what you will; with it rich,

take what you will away" — the conscious

ness of having done duty as an enlightened

conscience gives him to see it.

There is, however, connected with such

epochs of sporadic distemper the opportu

nity for the real lawyer and the true judge.

They disclose the stuff he is made of, the
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gold or the dross that may be in his mental

or moral make-up.

It has been said of John Marshall that

he found the Federal Constitution a skeleton

and clothed it with flesh and blood, made it

a breathing, living thing. But I question

if any one act in his great life laid deeper

and broader the pedestal of his enduring

fame, in the reign of law, as when he dis

played the intellectual honesty and moral

courage, despite his personal inclination, to

say to Thomas Jefferson and the aroused

antagonism of an incensed public opinion

that the law of the land, which he was

sworn to respect and enforce, forbade the

sacrifice of even Aaron Burr to appease the

appetite of public clamor. When now and

then the Jack Cades thunder at the gates

of the citadel of our constitutional guaran

ties of liberty and property, proclaiming to

their tatterdemalion followers: "The first

thing we do let us kill all the lawyers,"

and the sentiment is echoed from the press

and the hustings, we should never forget

for the moment that it was the ineffaceable

infamy of a Pontius Pilate who, after con

ceding that he found no evil thing in the

humble Nazarene arraigned before him, yet

released the culprit Barabbas, and surren

dered to the mob for execution the purest

man whose life ever gladdened the world

with light and hope.

Unless it was written in the irrevocable

chapter of destiny, or foreordained, that

Jesus should thus be sacrificed, to quiet for

the moment the mob, I have always felt

that if "Judge" Pilate had before him such

a lawyer as Cicero, or such lawyers as those

who defended Aaron Burr, the vertebra of

the judge might have been strengthened and

the mob been talked down, and the infamy

of the trial fallen to the lot of Judas Iscariot.

For no matter how strong or how weak the

man who sits on the bench, he must, after

all, lean for support upon the bar. The

brightest and sweetest flower that sheds its

fragrance upon the air will choke and wither

amid the overgrowth of noxious weeds. A

platoon of pigmies can pull down a giant.

A Thersites may confuse with ribald jest an

Achilles. Evil communications not only

corrupt good manners, but our environ

ments often stifle our aspirations and stunt

our mental and moral growth. The sun

draws skyward the cedar tops; but the

tramping of herds about the roots will

cause it to decay and fall. The judge is

often but the mirror that reflects the char

acter of the bar around him. If he give

back distorted images of justice and right

eousness, it is much because the lawyers

about him are crooked and warped. If

the bat be inspired by high ideals, standing

reclus in curia, exhibiting true nobility of

character, intellectual greatness and rare

culture, the tendency is to make the judge

himself what Cicero lauded as perfectus

magister. If there be any noble impulses

throbbing in the breast, or any Promethean

spark alive in the soul, the one will bear

sweet fruit and the other will blaze out into

generous light when the social atmosphere

we breathe is pure, and the voices we hear

come from the mountain elevations of

Truth, Honor, and Justice.

KANSAS CITY, Mo., April, 1905.
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WITH the approach of the summer vaca

tions, and the gatherings of lawyers at the

annual meetings of their associations, the

profession grows introspective and scores its

own faults or sings them down in praises as

the mood of the orator dictates. In this

number the ethics of the profession are touched

upon from many points of view, and we

trust that none will prove without, interest

or instruction. Although the man of solid

business ability may have overshadowed the

advocate in the law as well as in politics in

the great commercial development of recent

years, the fact remains that when the evils

bred of prosperity have to be rooted out, the

man who has been trained in the contests of the

courts is the one to be called to public duty.

Critics of our profession have recently been

shocked by the revelations of the so-called

venality of the Philadelphia Bar when Mayor

Weaver had to seek in another city the legal

advice which the leaders of his profession at

home were bound by retainers to refuse.

Whatever may be said of the practice of

accepting retainers merely to preserve neu

trality, one can hardly despair of the public

spirit of the profession when one recalls that

the cleansing of Philadelphia, as of St. Louis,

has been the work of a lawyer. The concep

tion of devotion to a client which is inbred

in a lawyer can hardly fail to affect his atti

tude towards all other phases of the life of

which he is a part, but it is this same spirit

that makes him the fearless and devoted

champion of the public, when once he con

ceives the call to public service as a trust

imposed by the greater client.

Mr. Bonaparte has been best known as a

reformer, yet his work has always been that

of an advocate. He has been most recently-

conspicuous as the special counsel appointed

to prosecute the cases against the delinquent

postal officials. A biography by an impar

tial student of a later generation may inspire

greater confidence in the correctness of its

estimate than an appreciation by a contem

porary; but in view of the inevitable limita

tions of a sketch of a man while in the midst

of his activities, it is pleasant to find now

and then in such a publication the ring of

personal and intimate friendship, which at

least must know and understand the inner

life that distinguishes a man from his fel

lows.

Mr. Reynolds was born in Baltimore in

1842, and admitted to the Bar of that city in

1863. Though he has published two small

law books, ' 'A Digest of the Law of Evidence

as Established in the United States," which

was an adaptation of Mr. Justice Stephen's

well-known work to our law, and "The Theory

of the Law of Evidence" which, though origi

nally published in 1883, is still a text-book in

some of our leading law schools, Mr. Rey

nolds has been devoted to active practice, and

only because of his relations to the subject of

his sketch, which he so frankly explains, did he

consent to take time from the busy ending

of a trial term to write for us his recollections

of the legal career of Mr. Bonaparte.

THE nation now listens eagerly for the word

of Governor Folk, and his professional breth

ren are glad that he does not forget their

needs amid his wider duties. We are per

mitted to publish his address delivered in

June before the Kentucky State Bar Associ

ation. Those who read the sketch of his legal

work in our February number, in which his

portrait was our frontispiece, will appreciate,

perhaps, his allusions to the difficulties of his

task in St. Louis. No one, however, who has

not experienced the personal pressure to which

a public prosecutor is subjected, can fully un

derstand the inner meaning of his words or the

real greatness of his example.



EDITORIAL DEPARTMENT 441

HON. EMLIN McCt.AiN.

THE majority decisions of the Supreme

Court of the United States continue to appear

to settle for us questions of the gravest con

sequence, by placing limits to the progress of

social and economic forces. The decision in

People v. Lochner, in

the estimate of one of

the dissenting judges,

is portentous of dan

ger, and the discussion

by Professor Freund,

which we present,

seems to bear out this

estimate. The author

is peculiarly qualified

to pass upon this ques

tion, since h's work at

the Law School of

Chicago University has

included the teaching

of this branch of constitutional law, and

he has recently published a treatise on the

Police Power. In connection with his article,

the reader whose interest in the subject may

lead him further, will find it valuable to com

pare the author's views in this book, written

before the announcement of the decision which

is the subject of his article.

To the lawyer of the Middle West, the Roman

law is still a subject of great interest, and at

times even of practical importance. We re

cently published a letter from Hon. Eugene

F. Ware of Topeka, which was inspired by

study of the Pandects of Justinian in prepara

tion for a trial, and other recent instances are

referred to in Judge McClain's contribution to

this number.

The author has been identified with the

development of the law of Iowa for many

years, formerly as a professor of law in the

state university, and now as a judge of the

State Supreme Court. He is the author of

several well-known legal text-books, the most

recent of which is "Constitutional Law," a

work for non-technical study. The article we

publish is in substance an address which he

delivered before the Nebraska Bar Association

last year, and again before the Missouri Bar

Association in May.

THERE is a ring of the voice of the lawyer

of the old school in the comments on some of

the conspicuous and sometimes unpleasant

features of modern practice, which we print

from the pen of Judge Philips. In the sting

of his criticisms

should live a cleans

ing influence which

many of us daily

need. The article is

in substance his ad

dress before the Min

nesota State Bar As

sociation in May.

The author is a

native of Missouri,

where he was born in

1834. He graduated

from Center College,

Kentucky, in 1855,

and began the prac

tice of the law at Georgetown, Missouri,

in 1857. In 1861, he was a member of the

Constitutional Convention to determine the

relation of the state to the Union, and

he organized and led a cavalry regiment in

the Union Army. After the war, in partnership

with the late Senator Vest, he resumed his

practice until his election to Congress in 1875.

From 1883-1885 he was a member of the

State Supreme Court Commission, and for the

next three years presided over the Kansas

City Court of Appeals. Since 1888, he has

been United States District Judge for the

Western District of Missouri.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space derioted to a summary does not always represent the relative

importance of the article, for essays of the mostpermanent value are usually so condensed in style that further abbre

viation is impracticable.

ADMIRALTY (Australian Federal Jurisdiction)

THE resemblance of constitutional problems

in Australia to our own appears from an article

by F. L. Stow on "Maritime Law and Juris

diction in Australia" in The Commonwealth

Law Review, for May (V. ii, p. 157). He dis

cusses the extent of admiralty and maritime

jurisdiction conferred on the Federal Govern

ment, and concludes that it is limited to ship

ping concerned in interstate or external com

merce. He advocates further extension simi

lar to that of our admiralty courts.

AGENCY (Estoppel. Liability of Principal)

JOHN S. EWART in an article entitled "Es

toppel by Assisted Representation" again

returns to the defense of the doctrine of

estoppel in the June Columbia Law Review

(V. v, p. 456) in a reply to the article by

Thaddeus E. Kenneson in the April number

of the same review, which was reviewed in

our May number. The issue he states as

follows — "An agent having authority from

a company to issue warehouse receipts for

goods received, fraudulently issues one to a

confederate without having received the goods

mentioned in it ; the confederate passes the

receipt to "a purchaser in due course; it is

agreed that the purchaser is entitled to hold

the company to its receipt and the question

is, Upon what ground does he base his right? "

With reference to Mr. Kenneson's argu

ment, he suggests: "(i) that the case in hand

is not one in which it can be said that 'the

principal has done nothing to induce' the

purchaser of the receipt to believe in the ex

istence of real authority; and (2) that the

case belongs to a most extensive class of cases

for which I have ventured to enunciate the

principle of 'estoppel by assisted misrepre

sentation.' "

In explanation of this he quotes from his

well-known work on Estoppel as follows:

"One man may be estopped by a misrepre

sentation made by another, when the former,

in breach of some duty to the deceived person,

has supplied the defrauder with that which

was necessary to make the representation

credible. If the fraud was accomplished with

out assistance, there can, of course, be no

estoppel (of any one but the defrauder). If,

although there was assistance, yet the assist

ance was an immaterial factor in the accom

plishment of the fraud, there ought likewise

to be no estoppel — the assistance did not

furnish the occasion or the opportunity for

the fraud. But if the assistnce was in some

way essential to the success of the fraud —

furnished the occasion of opportunity for it;

made credible a representation which without

it could not have been successfully made —

then, if there has been a breach of some duty

in rendering that assistance, estoppel will

ensue."

He further calls attention to his classifica

tion of these cases, in both of which classes

he finds that the courts hold the principal

estopped.

"A. If an agent acts within what appears

to be his authority, the principal is bound.

" B. If an agent appears to be acting within

his authority, the principal bound."

"There may be appearance as to the ex

tent of real authority (A) ; and appearance as

to the act being within the real authority (B)

— appearance in relation to the authority

(A), and appearance in relation to the act

(B)."

Under one head or the other he believes

all the cases may be grouped.

BIOGRAPHY (Thomas Jefferson)

AN interesting account of Thomas Jefferson

as a lawyer by G. A. Finkelburg, suggested

by the finding of Jefferson's copy of Mercer's

Abridgement of the Laws of Virginia, is

published in the American Law Review for

May (V. xxxix, p. 321).
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CONFLICT OF LAWS (Foreign Judgments)

JURISDICTION Over Non-Residents in Per

sonal Actions is discussed by Edward Q.

Keasbey, in the June Columbia Law Re

view (V. v, p. 436). Referring to the article

by Sir William Kennedy on this same sub

ject, in the Journal of the Society of Compara

tive Legislation, reviewed in our February

number, he calls attention to the fact that

in defining the "irreducible minimum of the

requirements of a foreign judgment which

the Courts of any country should give effect

to " he purposely omitted the doctrine of Pen-

noyer v. Neff, viz: that to give jurisdiction

in personam there must be service of the writ

within the jurisdiction. The author then ex

plains the distinction between the English

and American law in that the former by

statute in some cases permits service of the

writ beyond the jurisdiction in actions in

personam, which the author regards as of im

portance to xis in view of "the tendency of

our courts to apply the doctrine of Pennoyer

and Neff to cases in which they are not bound

under the Constitution to accept it as law,

and in view of the great practical necessity

there is for giving some effect to service of

notice beyond the limits of several states

within one country."

"The English courts recognize that they

cannot pronounce a valid jttdgment when

they have no jurisdiction, but under the orders

of court permitting service to be made on a

foreigner abroad in cases relating to contracts

made in England or to be performed in Eng

land, they do not admit that the service of

process within their own territory is essential

to jurisdiction, nor that the service of a for

eigner abroad in a suit on an English con

tract is not due process of law." The courts

of the state of the former, therefore, will

recognize the judgment. This the author

thinks we should adopt as law.

CONSTITUTIONAL LAW (Federal Corporation Law)

To the June Columbia Law Review (V. v, p.

415) H. W. Chaplin contributes an illuminat

ing discussion of the problem of " National In

corporation. " He criticises at the start the

habit that has been assumed of considering the

question solely with reference to the power of

Congress to regulate interstate and foreign

commerce, and in his discussion he treats of a

number of provisions of the Constitution of the

United States, which bear upon this question.

First. The power of Congress as a local

sovereign to authorize incorporation in the

District of Columbia, or the territories, which

corporations have power to compete with those

of the states.

Second. Congress, in the enforcement of a

national police power in the interest of public

order, so far as its power of legislation extends,

may establish a code of morality or propriety

and may enforce it throughout the entire field

of national activity.

" From the very infancy of formulated law

among the English-speaking peoples, an as

sumption by any individual, without special

dispensation, of more than what was con

sidered, at a given time or place, his reasonable

share of business or of work — an assumption,

that is to say, of a share so great as to inter

fere with the free and natural flow of trade, or

with the necessary or natural and proper oppor

tunities of others — has, with or without legis

lation, been deemed dishonest, or immoral, as

inconsistent with wholesome conditions in the

community. 'Forestalling,' 're-grating,' 'en

grossing, ' general or local ' monopoly, ' con

tracts ' in restraint ' of ' trade ' or of ' labor, '

have, at various times and in different forms

and in different degrees, been in conflict with

the sense of fitness and propriety of the Eng

lish-speaking peoples. For centuries, the

record has been unbroken; differences and dis

tinctions have been only in applications of the

general rule. Congress, in the Sherman Act,

has adopted the general principle into the

body of Federal public policy; and, having

adopted it, has — under the interpretation

given to the Sherman Act by the Supreme

Court — carried the principle, to a degree of

strictness and rigidity never before known,

and has introduced it, as a compulsory stand

ard, into the whole field of interstate and inter-

nation commerce. As with monopoly, so with

combination. From time immemorial, the

common law has drawn a distinction, not

merely of degree, but of kind, between action

of a single individual, and combined action, or

even joint planning, of two or more persons. "

In fine — harsh and unfamiliar as the pro

position is, when put nakedly — the mere fact
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of a joining of forces between two or more

individuals, is a matter raising directly the

question of public policy, and giving juris

diction to the courts and to the law-makers.

Congress has power to expand the limits of

monopoly and combination as known at com

mon law, as it has by the Sherman Act for

bidding not merely unreasonable but all com

binations in restraint of trade, omitting the

element of degree, although that had always

previously been an element in the application

of the principle. "It is, therefore, competent

to Congress— we are speaking here, in a purely

academic way, of power, not of policy — to

exclude from the national field, on the ground

of public policy, not only corporations, but

partnerships, boards of trustees of Trusts, and,

in fact, any group of two or more persons; and

there is no sacredness in state incorporated

association, as against Federal power, above

other forms of association. We do not need

to undertake to draw from this national power

of exclusion, in and of itself, the conclusion of

the power of Congress to require a national

charter; but the power of exclusion tends to

make this conclusion more easy of domestica

tion in the mind. "

Third. From the incapacity of the states

under Art. i, Sec. 10, to make compacts or

agreements with each other, without the con

sent of Congress, it may be inferred that Con

gress can legislate in the vast number of

instances where corporate business is done

under the joint power of two or more states.

"It may be said, in reply, that the present

system works smoothly ; that —- in respect of

railroads, for example — out of the very in

capacity of the states to bind themselves to

each other by compact, deft nature has, by a

beneficent evolution, developed in the states

a capacity to act in steady concert without

binding compact; and that this pleasing result

nullifies all a priori argument drawn from the

incapacity to contract. ' Behold, how good

and how pleasant it is for brethren to dwell

together in unity! ' Undoubtedly, there is a

good deal of truth in the statement of actual

harmony and concert; but, to complete the

picture, it should be added that, in a large

degree, nature has evolved the present har

mony in railroad legislation, by putting the

control of the state governments, in respect of

railroad matters, largely into the hands of the

railroads. It is not so much that the states

have developed a golden age of harmony among

themselves, as that they have been rolled flat

by the railroads."

Fourth. The absence of power in a state

to exclude a corporation of another state en

gaged in interstate commerce, rests not upon

any affirmative constitutional or other pro

vision, but upon the fact that the regulation

of such commerce is exclusively for Congress,

and that if Congress does not regulate it, it

goes without regulation.

"The field of interstate commerce activity is,

so far, a vacant region, where each man raises

his Ishmael's-hand against his fellow-man, not

because he has the right to do so, but because

no one who has the power to stay him has

interposed. It is not questioned that Congress

has the right to put an end to this lawlessness ;

to substitute law for absence of law; to sub

stitute government for anarchy. But, it is

constantly said, Congress can do so only in

the form of establishing rules for state-char

tered corporations. But these rules, it seems

clear, may go to the exclusion of such corpor

ations altogether, on the ground of a federal

policy of law to that effect. Or, without going

so far, Congress could certainly fix unifonn

rules of capitalization, stock-issue, and all other

internal affairs of state-chartered corporations

as conditions precedent; for it has been

solemnly adjudged that state corporation-

charters do not override the Constitution and

laws of the United States, and without the

power to prescribe such symmetry and uni

formity, there would be no effective power to

regulate. The several states, therefore, in

order to hold the field for their respective

corporations, would, at the demand of Con

gress, at least have to enact corporation laws

according to a form prescribed by Congress.

A power to dictate legislation travels close to

a power to legislate."

Fifth. "Much of the vagueness and un

certainty that pervades the discussion of this

subject, arises out of a failure to recognize the

fact that the field, except in so far as the

national legislature has dealt with it, is un

occupied." "No intelligent settlement of this

question can ever be had, until there is not

merely a formal, lifeless, literal admission, but
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a general familiar recognition of the fact that

— with sotne slight qualifications not necessary

to be dealt with here — this vast and all-im

portant field is, and can be occupied and con

trolled by no government at all, except in so

far as it is or shall be occupied by the national

government. "

Sixth. "Congress, when it adopts a rule of

public policy, can apply it in any field of

national action. Such is the only possible con

clusion from the Lottery Case. It follows,

that Congress, if it should adopt a public policy

adverse to the present heterogeneous system

of large rival state-chartered corporations,

warring among themselves, could, without re

sort to the interstate commerce clause, exclude

state-chartered corporations, or such types of

them as it might deem obnoxious to public

policy, from the mails, and from periodicals

carried in the mails; from the holding of patent

rights ; from the national banks ; from admiralty

waters, including the great navigable rivers

and the Great Lakes; and from the other

agencies and fields of government influence or

action."

Some of the difficulties urged by opponents

of national incorporation the author meets as

follows:

1. It would not be necessary to dissolve

existing state corporations. The transforma

tion of state into national banks suggests an

appropriate method.

2. A national corporation could do local

business as an incident to its interstate busi

ness.

3. If manufacturing is too important an

element to be regarded as an incident of the

power of sale, dual incorporation at the most

would meet the difficulty.

4. Holding corporations are in their very

essentials in conflict with the general law of

corporations and should be abolished rather

than perpetuated.

5. The existing property rights of state cor

porations need no more be disturbed than

-were those of the state banks in the sixties.

6. The right of way of railroads held under

the state's power of eminent domain can, if

necessary, be retaken under the national power

incident to the power to establish post roads

without further compensation to the original

owners.

7. The federal license applied to corpora

tions would be workable and, as a preventive,

more efficient than the enactment of penalties

for past wrong-doing.

CONSTITUTIONAL LAW (History. Right of Courts

to Declare Legislation Unconstitutional)

IN the June Yale Law Journal (V. xiv,

p. 431) Gordon E. Sherman, in an article

entitled "The case of John Chandler v. The

Secretary of War," discusses the early history

of decisions by the courts that acts of the

legislature are void because in conflict with

the Constitution. The case which is the title

of the article, though generally overlooked,

is the earliest decision of the Supreme Court

of the United States which passed upon this

question, and it, rather than Marbury v. Madi

son, should be deemed the source of the mod

ern doctrine. The author also considers the

early English cases holding town by-laws

invalid as-in conflict with the charter, and col

lects interesting instances of analogous situ

ations in other countries of ancient and mod

ern Europe.

CONSTITUTIONAL LAW (Interstate Commerce.

Rate Regulation)

A VERY important contribution to the dis

cussion of the problem of railroad regulation

is given by Victor Morawetz in the June

Harvard Law Review (V. xviii, p. 572) in an

article entitled "Congressional Railway Reg

ulation." The author lays down at the outset

the following propositions.

" i . Unreasonably high rates are illegal.

A public carrier is prohibited by the common

law from making any unreasonably high

charge, and this common law prohibition has

been reinforced by the Interstate Commerce

Act as to all interstate rates of railway com

panies. Congress has also strictly prohibited

interstate carriers from making any unjust

discrimination of any kind. These statutory

prohibitions undoubtedly are constitutional

and valid."

"2. The states have power to regulate do

mestic rates."

" y. Congress has power to regulate inter

state rates, but the power is not necessarily co

extensive with the power of the states to regu

late charges in respect of domestic transporta
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tion, for Congress cannot regulate rates except

as a regulation of interstate commerce. It

cannot, moreover, prefer the parts of one state

over those of another, or deprive a company

of liberty or property without due process of

law."

"4. Neither Congress, nor a commission

created by Congress, can fix the rates of a

railway company solely on the basis of the

value or of the cost of its property — rates

can be fixed only on the basis of allowing the

carrier to charge in each case reasonable com

pensation for the services rendered. In de

termining this the aggregate profits of the

carrier undoubtedly may be considered; but

there are also many other elements that must

be taken into account."

"There are several reasons why the rates of

a railway company cannot be fixed by Con

gress, or by a commission created by Congress,

on the basis of the cost of the property of the

company, or upon the basis of its income."

" (a) It is an axiom of railroad rate-making

that rates between the same points must be

alike on all competing lines, because if they

are not alike, the business will go to that line

which makes the lowest rate. Therefore, in

case two competing lines would not be equally

prosperous if both should charge the same

rates, it would be impossible to fix their rates

in such manner as to yield to each the same

relative net return upon the cost of the prop

erty. If the rates charged by the more pros

perous company upon competitive business

should be reduced so as to cut down its net

income, the less prosperous company would

be compelled either to reduce its rates equally

or to lose all the competitive business, and in

either event might be ruined."

" (6) It would be impossible to fix the rates

of a railway company on the basis of the net

income upon its entire property, so long as

the regulation of rates for transportation

wholly within a state remains subject to state

control and not to the control of Congress."

" (c) The owner cannot be deprived of the

fruits of his skill, industry, or thrift."

" 5. Railway rates, like the charges in any

other business, are determined largely by con

siderations of business policy and cannot be

fixed by the application of definite principles

or hard and fast rules."

"In nearly every instance there is a wide

range within which any rate would be just

and reasonable, and it is wholly a question of

business policy at what point the rate shall

be fixed within that range."

"It would be utterly impracticable for a leg

islature, or a commission, to exercise intelli

gently the wide business discretion necessary

to adjust railway rates to meet the varying

conditions of trade. It would seem also that

an act of Congress taking away from a railway

company its business discretion in the adjust

ment of its rates, would be unconstitutional,

because depriving the company of its liberty

and property without due process' of law.

However, the decisions of the Supreme Court

indicate that the legislature of a state, or a

commission created by a state legislature, can,

to some extent, substitute its own business

judgment for that of the railway companies in

fixing their rates."

"6. To fix the rates to be charged by a

carrier in the future is a legislative, not a

judicial act."

"7. Congress cannot confer judicial powers

upon the Interstate Commerce Commission.

It can confer judicial powers only upon courts

established in the manner prescribed by the

Constitution."

"8. Congress can confer upon a commission

power to fix, subject to review by the courts,

the maximum rates that would not be unreas

onably high and extortionate as against ship

pers, but it is doubtful whether or not Congress

can vest in a commission the purely discre

tionary power to fix rates as it sees fit.

Congress can prescribe general rules for the

regulation of the charges of railway companies,

the function of a commission being 'merely

administrative in carrying out the declared

will of Congress to prohibit excessive or un

justly discriminatory rates.' "

"9. Congress cannot vest in the courts

power to fix future rates, or to consider and

pass upon the wisdom or policy of the com

mission in prescribing a particular rate which

is neither confiscatory nor unreasonably high.

It is well settled that Congress cannot consti

tutionally require the courts to perform any

duties that are not of a judicial character. It

cannot require the courts, directly or indi

rectly, to perform duties of an administrative
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or of a quasi-legislative character. It follows,

therefore, that Congress has no constitutional

power to require the courts to exercise the

legislative or quasi-legislative power of a com

mission in fixing the rates to be charged by a

railway company. If Congress cannot give

to the courts original power to prescribe what

rates the railway carriers shall charge, it can

not require them to reconsider the whole case

as it was considered by the commission, and to

pass upon the wisdom and policy of the action

of the commission in fixing a rate. The courts

undoubtedly can pass upon the question

whether a rate is unreasonably high, and there

fore unlawful, or whether it is in violation of a

legal order made by the commission. They

can also pass upon the question whether the

action of the commission in fixing a rate is

constitutional, that is to say, whether it would

in effect amount to confiscation of the prop

erty of the carrier. No constitutional statute

can be drawn that will give to the courts power

to hear the question de novo, as in case of an

appeal of a cause in equity, and to reconsider

the wisdom and policy of the commission in

fixing any particular rate between the two

extremes of legality referred to above. No

statute would be necessary to give the railway

companies power to resort to the courts, in

order to restrain confiscatory action of the

commission, and no additional protection

through the courts can be conferred by Con

gress. It follows, therefore, that a grant of

power to a commission to fix rates, in its dis

cretion, would vest in it practically autocratic

power, subject to no control by the executive

or by the courts, to dictate the policy of the

railways of the United States, and autocratic

power to make or unmake the prosperity of

different sections of the country so far as this

would depend upon the rates of transporta

tion."

" 10. A grant of discretionary power to fix

railway rates within the limits of legality, as

heretofore defined, would necessarily include

power, through an adjustment of rates, to

affect the relative rates of different localities,

and to aid one locality in the country at the

expense of other localities by establishing a

differential. Stated baldly, this would mean

that Congress, or a commission, can take away

from a particular port its natural advantages

by granting a law-made advantage to other

ports by means of a preferential regulation of

commerce. The Constitution provides that

no preference shall be given by any regulation

of commerce to the ports of one state over

those of another. To hold that Congress or

a commission can by law give to the various

ports such preferences as, in the judgment of

Congress, or a commission, will equalize their

natural advantages, would wholly destroy the

value of the constitutional prohibition."

CONSTITUTIONAL LAW (Police Power. Contracts)

IN the June Michigan Law Review (V. iii, p.

617) is published an article entitled "Freedom

of Contract, " by Jerome C. Knowlton, which is

interesting in connection with the article by

Professor Freund in this issue. The author

begins with a discussion of the definition of

the word "liberty," as used in the fourteenth

amendment, which he applies first to cases of

contracts with municipalities, then to contracts

between individuals. In his consideration of

the true scope of the police power as affecting

these, he agrees in most respects with the

views of Professor Freund.

CONSTITUTIONAL LAW (Taxing Federal Agencies.

Australia)

ANOTHER instance of the force as precedents

in Australia of our constitutional decisions is

discussed in the May Harvard Law Review

(V. xviii, p. 559) by H. B. Biggins, K.C., late

Attorney-general for Australia, in an article

entitled "McCulloch v. Maryland in Australia."

It appears that our doctrine that federal

agents are not taxable by the states since

"the power to tax is the power to destroy," has

been held to be implied from the nature of the

Australian Federal Constitution in a decision

that a tax on salaries of federal officers is in

valid, and that this distinction of federal from

state officers has caused surprise and indigna

tion.

He criticises Marshall's method of free in

terpretation as statesmanlike rather than

lawyerlike, and due really to the difficulty of

amendment of our Constitution. He also sug

gests that it was unnecessary, since Congress

must have had power to protect its agencies

by express legislation. Admitting the cor
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rectness of the doctrine for us, however, he

contends that our decision is no precedent for

their case,' especially as the language of the

two provisions is not the same.

CONTRACTS (Conditions)

A DISCUSSION of the law relating to the

"Conditions in Contract," by Clarence D.

Ashley, appears in the June Yale Law Journal,

(V. xiv, p. 424). The author contends that

the common classification of such conditions is

erroneous, and that in reality there is no such

thing as a condition subsequent in contracts;

that conditions usually so-called are either in

truth conditions precedent or in certain special

cases "limitations attached to the procedure."

In answer to the contention that by drawing

their conditions in the form called subsequent,

parties "indicate their intention that the

burden of establishing, in reference to such

condition precedent, shall be shifted from the

plaintiff to the defendant," he answers that

"it is not at all probable that the parties had

such intention and it does not appear that

the courts have decided on that ground."

"Where they have held that the burden was

upon the defendant, it seerns to have been

solely upon the ground that they supposed

they were dealing with a true condition sub

sequent and that, therefore, the burden was

naturally upon the defendant. The fault was

with their analysis."

COPYRIGHT (Duration of)

To the June Yale Law Journal (V. xiv, p.

417) Samuel J. Elder contributes an article

on "Duration of Copyright." After showing

some uncertainties and inequalities in the

operation of the present law, he contends for

more extended period of copyright than that

now accorded in this country.

"There is," he says, "no abstract reason

why men should not have the right to leave

to their offspring the work of their brain.

Everything that can be said in favor of abso

lute ownership of the work of a man's hands

can be said of the product of his mind, and

more. But society steps in at this point and

says that the right of all is greater than the

right of any one, and that it is necessary at

some time that contributions to knowledge

and literature should become public property.

So that the question to be decided is, at what

time does the public need require that private

copyright shall cease ? No help is to be had

from the term of patents. The industrial

world needs the right to use inventions speedily.

Progress in mechanical and electrical arts is

constantly stayed by prior patents, to which

tribute must be paid. The daily life and work

of the people is affected. And, besides, there

is no such thing as "fair use" of a patent. An

author's work may be quoted, criticised, made

the basis of discussion up to the point of

reducing its salability. No other writer is

hampered by it. So that he does original

work, he may reach, write, and publish the

same result as the original author and ma}' use

the latter's work to help him do so. Not so the

patent. It is an absolute barrier and its exis

tence should be short."

HISTORY (Code of Hammurabi)

IN the American Law Review (V. xxxix, p.

330) Owen B. Jenkins describes "The Code of

Hammurabi, Compared with American Law. "

From an examination of the recent translation

of this ancient tablet, he finds that civil and

criminal laws were not scientifically divided

but interlaced each other, the punishment for

a crime being mentioned when the crime was

suggested, by the definition of a civil right

which it would violate. Although in this

sense rambling, the code develops certain

principles of jurisprudence, foremost among

which is that of restitution. The lex taliottis

is also given full sway. The doctrine of local

responsibility resembles the early Anglo-Saxon

responsibility of the "hundreds." There is

also an apparent effort "to make the punish

ment fit the crime." There is very little

superstition in the code, and many of its pro

visions agree with our law, and some of them

anticipate its development, for example, in

Babylonia, the husband was not liable for the

wife's debts contracted before marriage. "All

obligations of this kind ended in Pennsylvania

in 1848 and in New York in 1853, which states

are now on the footing of Hammurabi's code

in this matter. After the young household

was started all property jointly or severally

held by it, was liable for debts contracted in

its behalf, a more equitable arrangement than
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the common law rule generally followed in

America by which the wife's property escapes

liability for household debts including the cost

of her own food and clothing. " Fines were

levied in proportion to the wealth of the

offender, and the fees of all occupations were

similarly regulated.

In concluding, he says: "But one cannot

review the entire code, section by section. A

body of statute law that contains many enact

ments of the highest wisdom and equity only

in part touched upon here; that distinguished

through the lens of testamentary jurisprudence

the difference between a gift and an advance

ment; that permitted the creation by will of a

power of appointment; that adorned the law

of evidence with statutes of frauds and per

juries; that softened the relation of landlord

and tenant with an abatement of rent when

storm or drouth destroyed the crop — a conces

sion whose legal assurance is unknown in Amer

ica ; that would not suffer a distress for rent on

warehoused goods; or on the means of liveli

hood; and that embodied its high jurispru

dence in sure and permanent form at the

dawn of history as a full precedent of civil

justice for the guidance of innumerable gener

ations of mankind, must excite our lasting ad

miration and gratitude."

MUNICIPAL CORPORATIONS (Constitutional Law.

Special Legislation)

Ax interesting examination of the confusion

in the law of municipal corporations, intro

duced by the modern constitutional prohibi

tions of special legislation, is published in the

June Harvard Law Review (V. xviii, p. 588)

entitled, "Special Legislation for Municipal

ities," by Harry Hubbard. The author de

scribes the devices by which legislatures

construct general classifications which will

include only a special city. These are usually

based on population.

• Some states hold that, "A classification

according to population is valid which treats

alike all cities which now have or hereafter

may have a certain population. The pro

vision which makes such legislation apply to all

cities which hereafter may have the prescribed

population, is supposed to relieve it from any

objection. It matters not that the cities may

not actually grow to have such a population;

the mere possibility of such growth is suffici

ent. " He objects to this as "a classification

of mere possibilities," and because any classi

fication by population ' ' is necessarily arbi

trary. "

"Some courts, in attempting to find a prin

ciple on which to ground their review of legis

lative classification, have announced the rule

that this classification must be germane to the

purpose of the legislation. " . . . "The courts

state that this is a rule which the legislature

ought to follow and they will themselves look

into the question of the necessity and pro

priety of a statute. There are at least two

objections to this: First, it is not a proper

function of a court to determine what legis

lation is necessary or proper; that is emphati

cally the function of the legislature; second,

it is impossible as a matter of practice for the

legislature to conform to any such rule."

After describing other devices to evade these

restrictions which are productive of equal

confusion, the author then pays his respects to

"the idealists," who are responsible for these

constitutional provisions and indorses a re

turn to frank special legislation.

WILLS (Construction. Legacies to Servants)

IN the Canada Law Journal (V. xvii, p. 425)

C. B. Labatt publishes a brief treatise on the

law of "Legacies to Servants. "
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Music Hath Harms. — The case of a Po-

lander for naturalization was being heard in

our District Court, and on examination, as

clerk, I asked the applicant as to whether he

was affiliated with any secret organization

which had for its principles the overthrow of

the government, the killing of its officers, etc.,

trying to explain to him the requirement of

the late section of the statute, which was en

acted to refuse anarchists naturalization. The

applicant answered, "No, except that I am a

member of the Thorndike brass band. "

A Carrying Voice. — A New York lawyer

was famed for a stentorian voice. Once his

clerk asked to adjourn a motion in New York

on account of Mr. H 's engagement in

Brooklyn.

"Let him speak," said Judge B- •. "I

can hear him here."

Leaning on Liens. — In a mechanic's lien

case, Mr. Kneeland often referred to his own

book on the subject. During recess, Counsel

lor Malcolm Campbell wrote on the table

paper:

"O Kneeland, dear Kneeland, pray what do

you mean

By such a fat book on the subject of lien?

Was it for glory, or was it for pelf,

Or just for the pleasure of quoting yourself? "

Hairs at Law. — In an excise case in Brook

lyn, one of the witnesses for the state said

that on a second visit to a "hotel" on Sunday,

the same sandwich was served that he had be

fore. He recognized it by a hair.

"Oh!" said Judge Dickey, "it was old

enough to have whiskers, was it?"

Dog Latin. — (Plaintiff's Atty. addressing

Jury.) . . . " Falsis in uttum, falsis in omni

bus."

(Court, interrupting.) "Una, Mr. B ."

(Plaintiff's Atty.) " I do know, your Honor,

and this man will know before I am ended. "

Circumstantial Evidence. — (Atty. in bank en

deavoring to cash check.) "You say you

do not know me: here are letters, here is my

name in my hat and upon my linen, and also

my initials upon my cigar case. I have already

given you enough evidence to hang me. "

(Cashier of Bank.) "But, my dear sir, we

are not hanging people, we are paying out

money. "

Phonetic Spelling. — This note was received

by an Illinois lawyer, whose membership in

the state legislature kept him away from his

office:

"I have ben hear to sea you ate times an

cant find you hear never.

" I will give me case to some other liar if you

dont sea me this weak. "

Obiter Dictum. — Jones, an old theatrical

manager, was sued before a justice of the

peace, some twenty miles from his home, in

a certain New Jersey town. This magistrate

had the reputation of being a "plaintiff's jus

tice." Jones and his lawyer proceeded to the

justice's office on the day and hour for trial,

having, as they thought, a good defense.

The case wns about to be tried, when sud

denly another theatrical man, an old friend of

Jones, whom he had not seen in many years,

and who happened to be in the court room,

rushed across the room, grasped Jones warmly

by the hand, and shouted, "Hello, Jones, old

boy! haven't seen you in ten years. What are

you doing here? Got a show here? "

Before Jones could make reply, the justice

(with seriousness) retorted, "No, he's got no

show here. "

One Legal Pet. — Patrick was a pigeon fan

cier, and had been brought before the police

magistrate charged with violation of a city ordi

nance against keeping live poultry within cer

tain limits. Defendantwaswithout counsel, and

the evidence showed clearly that his feathered

pets spent much time around the window-

sills of an adjoining factory owned by com

plaining witness. It also developed that Pat

rick had other pets ; and with the idea of show

ing he had too many, the city attorney said,

"Now, Pat, how many pigeons do you keep?"

"About sixty, all told," replied Pat. "Any

dogs." " Yis, sor;two. " "Anycats?" "An
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auld wan, an' foive kittens, " said Pat. ' ' What

else — any chickens? " " Oi have — tin hins

an' wan rooster. " "You seem well supplied, "

remarked the city attorney. "Have you any

other pets?" "Oi have, sor," answered Pat;

" a pet pony, a pet canary, and over there sets

me pet woman."

Jury of His Peers. — A North Carolina law

yer was trying a case before a jury, being

counsel for the prisoner, a man charged with

making "mountain dew." The judge was

very hard on him, and the jury brought in a

verdict of guilty. The lawyer moved for a

new trial. The judge denied the motion, and

remarked, "The court and the jury think the

prisoner a knave and a fool." After a

moment's silence the lawyer answered, "The

prisoner wishes me to say that he is satisfied;

he has been tried by a court and a jury of his

peers. "

A Constructive Recess. — A Missouri justice

of the peace has devised a plan whereby judges

may resent insult in an approved manner, and

at the same time invoke the majesty of the

law to defeat retaliation. "Judge" Green had

laid aside the shoemaker's awl and was en

gaged in the trial of a civil suit that involved

$3.25 and costs. In the course of argument,

Marks, counsel for the defendant, made a

statement reflecting upon the court's know

ledge of the law. Whereupon the court, rapp

ing upon the side of his bench and gazing fear

lessly into the eyes of defendant's counsel,

said, "We will now take a brief recess.

Marks, you are a d d liar." Marks' lips

parted with a show of resentment, but before

he could proceed, the court rapped for order

with the injunction, "Shut up, Marks! Court

is now in session."

A Mitigated Fine. — A Western justice of

the peace, noted for his unwillingness to listen

to argument, was recently engaged in the trial

of a case of assault and battery, in which the

defendant was an attorney. When the testi

mony was concluded, the state not being repre

sented, the defendant slowly arose to make a

speech, and before he was fairly on his feet the

justice said, "I will fine you five dollars."

" Why," said the attorney, " I wanted to argue

this case before you decided it." "No need

of argument," said the justice: "it is a very

plain case, and I cannot avoid fining you."

"Yes," said the attorney, "but I wanted

to be heard in mitigation."

"O Helena!" said the justice, "under the

statute I could fine you as much as fifty

dollars, but I have mitigated the fine down

to five dollars, and that is mitigation enough. "

His Law was Outlawed. — Judge Geo. G.

Barnard, who quickly decided matters coming

before him, once said to a young practitioner

who closed his remarks thus, "Why, your

Honor, that has been the rule ever since the

stars first sang together. "

"Counsellor, it will cost you ten dollars for

being at that concert. I deny your motion."

Vocation or Avocation. — A leading Boston

lawyer asked the witness, a young man of dis

solute habits, whether he was not in the habit

of loafing around bar-rooms and billiard-rooms.

The witness pertly answered, "That is my

business." "Yes, I know," the lawyer re

sponded; "but is it your only business?"

Playing to the Gallery. — Lawyer Brown

had a case involving land boundaries. The

question was one of accretions to land; and

Brown, to make perfectly clear his contentions,

drew maps showing the situation. The judge

hearing the case said, "But, Mr. Brown, I

don't quite understand what you mean."

"Your Honor," replied Mr. Brown, "I did

not suppose you would. I was just doing this

for the benefit of the bystanders. "

The Blessed Gift of Tears. — A lawyer, plead

ing the case of an infant plaintiff, took the

child, suffused with tears, in his arms, and

presented it to the jury. This had a great

effect until the lawyer of the opposite side

asked what made him cry.

"He pinched me," answered the little in

nocent. — The Laiv Register.

To Force a Fit. — The prosecuting attorney's

office is a very busy place, but it is not nearly

such a hive of industry as it would be if all the

grievances brought to Mr. Mackintosh were

allowed to ripen into law suits, says the Seattle

Post-Intelligencer.

" Is this the prosecuting attorney? " It was
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a high feminine voice late yesterday afternoon.

"It is? Well, I wanted to see'you about a

garment."

"What kind of a garment?"

"Oh — er — ladies' garment."

"What's the matter with it?"

"Why, it doesn't fit. It's two whole sizes

too large. My, 1 should look like a fright."

" Is there any way I can help you?"

"Why, yes. The man wouldn't take it

back. I knew you could fix it." This con

fidence touched Mr. Mackintosh and drew

forth this well-considered advice,

"Well, you see, we haven't any dressmaker

here. Better see a dressmaker."

Told of Sir Frederick Pollock. — When a youth

he was sent to school at St. Paul's, then

under the charge of one Dr. Roberts, but

thinking that he was wasting his time there,

as he intended to go to the Bar, he intimated

to the head master of the school that he

should not stay; this so irritated the doctor

that the youth wrote the master that he

should not return.

A note was sent to Baron Pollock, Sir Fred

erick's father, who called at the school to ex

press his regret at his son's determination,

adding that he had advised the boy not to

send the note, upon which Dr. Roberts broke

out, "Ah! Sir, you'll live to see that boy

hanged!"

Some time after, when young Pollock had

attained the highest honors at Cambridge Uni

versity, his mother met the doctor and spoke

to him regarding her son. "Ah, madam," he

replied, "I always said he would fill an ele

vated station."

Mr. Cboate's First Fee. — "In England they

often asked me how the Bench and Bar got

along together, and they told me that America

must be the paradise of the judges if not of

lawyers, since in that country there are but

thirty-eight judges of the first class, while in

New York there are one hundred such judges,

and the lawyers are eternally clamoring for

more.

"Then they reminded me of the immense

profits coming to American lawyers. I re

torted by telling them the story of my first

fee. It was when I was in a law office in

Boston with Mr. Saltonstall.

"Two farmers from Vermont had had two

carloads of potatoes frozen, and the question

arose, was the loss of the potatoes the act of

God or the act of the railroad company? It

was too much for Saltonstall, and he said,

'Here's Choate; that case will be about right

for him.'

"By some chance the jury decided that the

railroad company was responsible, and I was

then asked to name my fee. This was an en

tirely unknown realm to me, and accordingly

I told them that three dollars would do. They

said that they had talked it over on the way

down to Boston and had come to the conclu

sion that one dollar a carload would be enough,

and I took it with pleasure. I am delighted

to say that this moderate measure of compen

sation I always afterward followed."

Professional Trustees. — A certain firm of

attorneys had won for themselves a rather

savory reputation for the wrecking and con

suming of bankrupt estates entrusted to them.

A suitor who had been advised to employ one

of the members in a pending suit, met a friend

who was formerly a client of the combine and

inquired concerning their standing, and during

the conversation remarked, "Mr. B. and Mr.

C. are partners, are they not?" "Partners,"

indignantly replied his friend, "Partners ! No

sir, they're not, they're accomplices, sir, ac

complices. Have nothing to do with them."

From China. — The Dowager Empress of

China has just ordained that Chinese lawyers

should be acquainted with law. It is under

stood that these gentlemen are protesting

heartily against an unreasonable request.

They say that the imperial order puts China

behind the times. In other countries a know

ledge of law is not required even of judges. —

Law Times.

Jury Duty. — "What is your uncle doing

now?"

"Sitting on juries."

"What? Why, I thought he was judge in

one of the higher courts."

"He is."
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ALIEN HEIRS. (ADMINISTRATION — SURVIVAL

OP ACTION)

INDIANA APPELLATE COURT.

The case of Cleveland, C. C. & St. L. R. Co. v.

Osgood, 70 Northeastern Reporter, 839, was dis

approved by the Iowa Supreme Court in the case

of Romano v. Capital City Brick & Pipe Co., 101

Northwestern Reporter, 437, which was an action

to recover damages for the wrongful death of one

whose next of kin was an alien, as will appear

from these notes in the April number. Since then

the Indiana Court has granted a rehearing in the

Osgood case, and now holds (see 73 Northeastern

Reporter, 285) that an administrator appointed

in the state may sue to recover for the death of a

resident, although the ultimate distribution of the

proceeds will go to a non-resident alien, provided

the laws of the country in which such alien resides

authorizes a similar recovery in favor of alien

next of kin.

BILL TO PERPETUATE TESTIMONY. (DE

POSITION IN DIFFERENT SUIT)

KANSAS CITY COURT OF APPEALS.

The case of Morris v. Parry, 85 Southwestern

Reporter, 620, is a first instance which has come

to our notice of an attempt to enlarge the scope

and application of a bill to perpetuate testimony.

In that case it is sought to perpetuate the testi

mony not of a witness whom it was feared would

die, but of a witness who was dead. The facts are

briefly as follows:

A husband and wife conveyed land for a town

site. The deed and record thereof were destroyed

during the Civil War. The wife died and the

husband remarried. The second wife refused to

loin in a deed executed by the husband in lieu of

the lost deed, and stated that she would claim

dower if she survived her husband. The owner

of a part of the land sued the husband and wife to

establish the lost deed and perpetuate such testi

mony as he might introduce and procured and

filed a deposition proving the execution of the

lost deed.' The husband and wife disclaimed as

to the plaintiff's land, thereby compelling the dis

missal of the suit. After the death of the husband

and the deponent, who was the only witness by

whom execution of the lost deed could be proven,

the wife sued the owner of another part of the

land for dower. Under these circumstances it is

held that the defendant in the dower suit could

not maintain a bill to establish and perpetuate as

testimony to establish the lost deed in the action

for dower, the testimony of the dead witness as

contained in the deposition on file.

Of this proceeding the court says: "Stripped of

verbal embellishments and reduced to naked fact,

it is an attempt to force the admission of incompe

tent testimony at the trial of the dower suit."

CONSTITUTIONAL LAW. (RIGHT TO DIS

CHARGE EMPLOYEE)

KANSAS SUPREME COURT.

An addition to the list of cases which hold that

statutes making it unlawful to discharge an em

ployee because he belongs to a labor union or for

other similar reasons are unconstitutional, is the

case of Coffeyville Vitrified Brick & Tile Co. v.

Perry, 76 Pacific Reporter, 848. The decision

follows much the same lines as prior decisions on

the same point, holding in effect that the liberty

to contract is a property right guaranteed by the

Constitution and that it is interfered with by such'

legislation as that under consideration. Cases in

which almost identical statutes have been held

invalid are cited, among others the leading case

of State v. Julow, 129 Mo. 163, 31 S. W. 781, and

the later cases of Gillespie v. People, 188 111. 176,

58 N. E. 1007 and Zillmer v. Krcutzbcrg, 114 Wis.

530, 90 N. W. 1098.

DEFECTIVE RAILROAD TICKET. (ERROR

IN STAMPING — EXPULSION OF PASSENGER)

KANSAS SUPREME COURT.

A railroad ticket was issued bearing upon its.

back the date of issue, and also punched in the

margin with the last day on which the ticket

would be good. By mistake, of which both the

ticket seller and purchaser had notice, the ticket

was punched so as to indicate that it would not be

good after July 5th, while as a matter of fact it

was issued on July gth, and was good for thirty

days. The person to whom the ticket was sold

was ejected from the train, and sued for damages.

In disposing of the case, the court holds (Gevons

v. Union Pacific R. Co., 78 Pacific Reporter, 817),

that under the circumstances recited above it

cannot be said as a matter of law that the ticket

was for this reason void, and that its holder may

not recover damages for being expelled from the

train when he presented the ticket for passage.

The court cites a number of cases dealing with the
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defective punching of railroad and street car

tickets, distinguishing the case at bar from that

of Rolfs v. Railway Co., 71 Pac. 526, where it was

held that a ticket containing a full and unam

biguous printed contract upon its back is con

clusive evidence to the train conductor as to the

rights of the passenger, and that no action for

damages will lie for refusal to honor the ticket

after its expiration, irrespective of any statements

which may have been made by the company's

agent at the time of sale, upon the ground that in

the present case no contract whatever was ex

pressed by the printed form which appeared on

the ticket, because an undertaking made on July

9th to carry a passenger prior to July 5th cannot

be called a contract. In Laird v. Traction Co.,

31 Atl. 51, a street railroad's transfer slip recited

that it was good for ten minutes after being

punched. When offered for passage it bore two

punch marks, and it was held that the conductor

must recognize the later one. In Trice v. Chesa

peake & Ohio R. Co., 21 S. E. 1032, a mileage

ticket was sold on March 4th, 1903, but by mistake

was dated 1902. It was recited that it was good

for a year, and also that it expired on March 4,

1904. Upon being presented in April, 1903, it

was refused, and the holder was ejected. It was

held that the confusion as to the date resulted

from the agent's error and without fault in the

passenger, and did not make the ticket invalid.

DISCHARGE OF PRISONER ON HIS RE

COGNIZANCE. (REVOCATION — RETRIAL—

JURISDICTION OP COURT)

N. Y. SUPREME COURT, App. Div., 4TH DEPT.

The prisoner in People v. Harber, 91 New York

Supplement, 571, had been arraigned before the

Court of Special Sessions for picking pockets, and

after pleading not guilty, was discharged on his

own recognizance. Subsequently the law was

changed so as to provide for the trial of children

charged with crime, by a special division of the

Court of Special Sessions, and three years after

being discharged the defendant was again brought

to trial before this court, and was convicted. The

Appellate Division sustained this conviction by a

divided court, holding that the discharge was

nothing more than admission to bail without

surety, and that it was not shown that there had

been any investigation as to the guilt or innocence

of the defendant at the previous trial, nor any

adjudication that he should not be tried for the

crime charged. Judge Laughlin vigorously dis

sents to this doctrine, and urges that the court did

not have jurisdiction over the defendant, stating

that the jurisdiction of an inferior court must not

be presumed, and pointing out that the statutes

nowhere confer jurisdiction upon the Court of

Special Sessions, upon organizing for the arraign

ment of the prisoner, and after taking a plea, to

discharge him upon his own recognizance, without

any attempt to continue the case either by ad

journment of the court or otherwise. Judge

Laughlin cites a number of analogous cases, and

also refers to People v. McPherson, 74 Hun, 336,

26 N. Y. Supp. 236, where it was held that where

the trial of a case has once commenced, as by the

arraignment of the defendant and taking of his

plea in the Court of Special Sessions, it must pro

ceed to the end before the same court. It should

be remembered in 'this connection that the court

which sentenced the prisoner had not been organ

ized when he was first arraigned.

DIVERSE CITIZENSHIP. (SUFFICIENCY OF

ALLEGATIONS — JURISDICTION OF FEDERAL

COURT)

U. S. SUPREME COURT.

The Board of Trustees of the Ohio State Uni

versity was created under certain laws of that

state, with certain corporate powers, but the

Supreme Court of Ohio held that it was not in

tended to make the board a corporation in the full

sense of the term. In a suit by non-residents of

the state against the board, the Circuit Court of

Appeals for the Sixth Circuit certified certain

questions as to citizenship to the Supreme Court

of the United States. The latter court in Thomas

v Board of Trustees, 25 Supreme Court Reporter,

24, answers that an allegation that the board is a

citizen of and domiciled in the state and exists

under certain laws of the state, with power to sue

and be sued, will be held not sufficiently to aver

that such board was an Ohio corporation, within

the jurisdictional rule of the Federal courts im

puting to the members of a corporation citizen

ship in the state creating it. The citizenship of

the individual members of the board does not

sufficiently appear, it is further held, from aver

ments that show that the board, while not an

Ohio corporation, was created by and exists as an

organized body under the laws of that state,

although under the Ohio constitution no person

can be elected or appointed to any office in the

state unless he is a citizen of the state. The

Supreme Court further holds that the Circuit

Court of Appeals should not take judicial notice

of the Ohio law"which requires members of boards

to be citizens, and by legal intendments finds that

the persons constituting the board were in fact

citizens, but that leave to amend the bill so as to

show this fact might be granted.
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ESCAPED CONVICT. (CONTRACT OF EMPLOY

MENT — VALIDITY)

U. S. DISTRICT COURT, DIST. or MASS.

A point which is, so far as we know, entirely

novel, and which, while it arose in a suit in ad

miralty, is not confined in its application to that

branch of the law, is decided in McCarron v. Do

minion Atlantic Ry. Co., 134 Federal Reporter

762. The suit was by a seaman for personal in

juries as well as for wages. The libelant was in

jured before the term of his employment expired

and claimed wages for the entire term. It was

shown that at the time he shipped he was an es

caped convict and that aboxit a month after the

accident he was recaptured and taken back to the

house of correction where he served out his sen

tence during the rest of his term of shipment. The

libelee contended that the libelant's whole con

tract of service was invalid because a convict

cannot dispose of himself so that libelant could

not recover except for service actually rendered.

No authorities were cited on either side, the case

being apparently one of first impression, but it

was held that the fact that libelant was a convict

did not deprive him of the rights ordinarily aris

ing from the employment and consequently that

he was entitled to wages up to the time of his

recapture.

EXPRESS MESSENGERS. (CONTRACT FOR

CARRIAGE — MASTER AND SERVANT)

U. S. C. C. A., STH CIRCUIT.

An express messenger, while riding in a car fur

nished by a railroad company to the express com

pany by which he is employed, under a contract

by which employees are to be carried free, is held

in Chicago & Northwestern R. Co. v. O'Brien, 132

Federal Reporter, 593, to occupy a relation to the

railroad company analogous to that of one of its

own employees, and the care which the railroad

company owes him in respect to the operation of

the train and the condition of its track and equip

ment is held to be the same as that which it owes

to those persons who are in its immediate service.

The contention was made that the messenger sus

tained to the railroad company the relation of a

passenger, but the court denies this contention,

and holds that he was a mere licensee, citing the

well-known case of Baltimore & Ohio Ry. Co. v.

Voight, 20 Sup. Ct. Rep. 383, 176 U. S. 495. A

relationship analogous to that of master and ser

vant being established, it was held error on the

part of the trial court to refuse to instruct that

the fact of derailment of the train did not in itself

raise a presumption of negligence for which the

company was chargeable, the doctrine of res ipsa

loquitur not being applicable.

FOREIGN CORPORATIONS. (SERVICE OP

PROCESS — WITHDRAWAL FROM STATE)

SUPREME COURT, APPELLATE TERM.

In Johnson v. Mutual Reserve Life Ins. Co., 90

New York Supplement, 539, it is held that sum

mons in an action against a foreign corporation on

contracts which were made while such corporation

was doing business within the state, may properly

be served upon the person designated by statute

to accept such service, even though the corpora

tion before the suit was brought had withdrawn

from the state and revoked the authority of the

person who had been previously designated to

accept service, citing Goldey v. Morning News, 15

Sup. Ct. Rep. 559, 156 U. S. 519.

FORMER JEOPARDY. (COLLUSIVE CONVIC

TION)

NORTH CAROLINA SUPREME COURT.

A person charged with assault plead former con

viction and introduced evidence showing that, on

the same day on which the assault was committed,

he himself made an affidavit before a justice of

the peace, charging himself with assault, and that

the justice issued a warrant on which was an in

dorsement to the effect that defendant voluntarily

came up to be tried and dealt with as the law

directs. It was shown that defendant was ex

amined, and upon his own evidence was adjudged

to be guilty and fined one dollar. The statutes

required that a complaint shall be made to a

justice that an offense had been committed, and

that the complainant and witnesses introduced

by him shall be examined so as to make it appear

that an offense had been committed before any

warrant was issued. It was also provided that

when one charged with crime was brought before

a justice, complainant's witnesses should be ex

amined in the presence of the defendant.

Under these statutes it was held that the pro

ceeding against defendant was collusive and void,

and insufficient to sustain a plea of former jeop

ardy. "It was," says the court, "nothing less

than a sham and a mockery of justice and should

never receive the countenance, and surely not the

sanction, of the law. The state has in fact never

been heard, the injured party was never notified,

and no witnesses ' were examined to explain or

contradict the defendant's testimony."

A number of cases, holding in a general way

that there is no former jeopardy if the acquittal or

conviction was procured by defendant, even in

directly, by fraud or collusion or for the purpose

of forestalling a real prosecution by the state or

the injured party, are cited, among them being

Watkins v. State, 68 Ind. 427; Commonwealth v.
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Dascom, uiTMass. 404; McFarland v. State, 68

Wis. 400, 32 N. W. 226; Thomas v. State, 114 Ala.

31, 21 South. 784; Bulson v. People, 31 111. 409;

Peters v. Koepke, 156 Ind. 33, 59 N. E. 333; State

v. Green, 16 Iowa 239; i Wh. Cr. Law § 546;

Archbold's Cr. PI. & Pr. 352; State v. Roberts, 98

N. C. 756, 3 S. E. 682; State v. Moore, 48 South

eastern Reporter, 573.

FOUNDLING HOSPITALS. (RIGHT TO CUS

TODY OF CHILD)

N. Y. SUPREME COURT, App. Div. FIRST DEPT.

Under the statutes of New York relative to the

maintenance and government of foundling hospi

tals, it is held that the mother of a child committed

to such an institution cannot recover the custody

of the child after it has been indentured by the

hospital, and that the hospital cannot be required

to furnish extracts from its records to show what

disposition has been made of the child. In re

Shapiro, 92 New York Supplement, 1027. The

first part of this holding would seem necessarily to

follow from the provisions of the statutes on the

subject. Laws 1872: C. 635 authorizes a foundling

hospital to take under its care children intrusted

to it by their mothers, and provides that such

children shall be deemed to be in the lawful charge

of the hospital and may be indentured as clerks,

apprentices, or servants. Other sections provide

for the cancellation of indentures and make the

managers of the hospital guardians of such chil

dren, with power to see that the contract is faith

fully performed. From these provisions it is plain

that the argument of the court that the object of

the statute would be defeated if the parents of

children committed to the care of the hospital

were at liberty to resume the custody of the child

at any time. The argument in support of the

other holding leads to a conclusion so harsh as to

incline one to qxiestion its validity. The statute

also provides that the institution may be required

to furnish to the parents such extracts from its

records relating to the child as the court may

deem proper, and it is said that no good purpose

could be accomplished by granting such an appli

cation, the only object of which would be to annoy

or interfere with the child or those to whom its

custody has been awarded.

FRAUDULENT USE OF MAILS. (MENTAL

HEALING)

CIRCUIT COURT OF APPEALS, FIFTH CIRCUIT.

The Circuit Court of Appeals of the Fifth Circuit

has reversed the judgment of conviction in the

case of United States v. Post. Defendant Post

was prosecuted for using the mails to defraud and

was convicted, the charge of the trial judge being

published in 128 Federal Reporter, 950. One of

the indictments charged that defendant adver

tised to practise mental healings, and received pay

to treat patients, when she did not intend to ad

minister any treatment; and it was held that the

mere averment that she was engaged in the busi

ness of mental healing did not state a scheme or

artifice to defraud, but that the gist of the offense

was that she did not intend, when she so adver

tised and received money, to give the treatment

for which she was paid, and that in order to obtain

a conviction there must be affirmative evidence

that she had no intention to give the treatment.

The statute on which the prosecution is based

(Rev. St. § 5480, as amended) is construed, and is

held not to make any discrimination, with respect

to the right to the use of the postal establishment

of the United States by persons whose vocation

is healing, between those who profess to cure by

the use of mental science and those who use drugs,

so that in a prosecution for such use of the mails,

the question of defendant's good faith is the

cardinal question. If the defendant practised in

good faith, without the intention to defraud, there

was no offense, although in fact the theory and

practice followed were worthless. An instruction

of the lower court that the jury should ignore evi

dence offered by defendant as to the possession

by her of certain powers as mental healing, because

it was contrary to well-established laws of nature,

is condemned; and it is said that when a question

of fact is tested, although it may involve the ex

istence of a power not generally recognized, evi

dence bearing on the question must be considered

as in other cases. On this point the court says:

"Science has not yet drawn, and probably never

will draw, a continuous and permanent line be

tween the possible and impossible, the knowable

and unknowable. Such line may appear to be

drawn in one decade, but it is removed in the next,

and encroaches on what was the domain of the

impossible and unknowable. Advance in the use

of electricity and experiments in telepathy, hypno

tism, and clairvoyance warn us against dogma

tism. The experience of the judiciary as shown

by history should teach tolerance and humility,

when we recall that the bench once accounted

for familiar physical and mental conditions by

witchcraft, and that, too, at the expense of the

lives of innocent men and women. In that day

it was said from the bench that to deny the exis

tence of witchcraft was to deny the Christian re

ligion. Juries would have done better. Then

and now questions of fact were best tried by

jury."
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GAME LAWS. (SALES OUT OP SEASON — WILD

DEER — EVIDENCE)

GEORGIA SUPREME COURT.

In Crosby v. State, 48 Southeastern Reporter,

913, it is held that under the Georgia Game Law

of 1896, prohibiting the sale of wild deer during

the prohibited season, it is necessary for the prose

cution to introduce affirmative evidence that deer,

which it was alleged were sold in violation of the

statute, were wild, and hence mere proof that deer

meat was sold was insufficient to make out a prima

jade case.

This holding seems to proceed very largely from

the rule requiring criminal laws to be construed

strictly, it being pointed out that the act in ques

tion, though making it an offense to offer for sale

any gamebird or animal, does not make the mere

possession of deer meat an offense, which it might

Ъе competent for the legislature to do if such had

been its intention.

INDIRECT DAMAGES. (NEGLIGENCE OF CAR

RIER — PROXIMATE CAUSE)

KANSAS CITY COURT OF APPEALS.

A curious illustration of indirect damage re

sulting from the negligence of a carrier is contained

in Estes v. Missouri Pacific Ry. Co., 85 South

western Reporter, 627. Plaintiff was a passenger

on one of defendant's trains which became dis

abled between stations and which, while in this

condition, was run into by another train, injuring

a number of passengers. Some one stated in

plaintiff's hearing that another train was approach

ing from the rear and that there was about to be

another collision, whereupon plaintiff, although the

car she was in had not been injured, left it, and

went and sat down in the shade by the side of the

track, where she was poisoned by poison ivy. She

was held entitled to recover for the injuries result

ing from the poisoning, the court holding that

while the car in which she had been a passenger

was fit for occupancy, she was nevertheless justi

fied, under the circumstances, in leaving it, and

impliedly holding that the negligence of the rail

road company with respect to the collision was

the proximate cause of the injuries resulting from

the poisoning. The court admits its inability to

find any authority directly in point, but states

that if there is none, the principle is sound, and

that the present case will afford the precedent.

INJUNCTION. (INDUCING VIOLATION OF CON

TRACT)

U. S. CIRCUIT COURT, DIST. OF MASS.

The case of Dr. Miles Medical Co. v. Gold-

thwaite, 133 Federal Reporter, 794, involves in

its essential issue the same question as that de

cided in the two trading-stamp cases noted in the

last issue of this magazine, to-wit: the rights

which a vendor of personalty may acquire as

against a remote vendee by virtue of the terms of

a contract with the immediate vendee.

The Medical Company manufactured proprie

tary medicines put up in distinctive packages and

sold only through wholesale and retail dealers in

drugs, with whom the company had contracts

providing that the medicines should be sold only

at certain uniform prices and to no other dealers

than such as became parties to the contract. A

list of such persons was furnished by the Medical

Company to each dealer. A retail dealer who had

no contract with the medical company procured

the medicines through another who, in selling them,

violated his contract. The purchaser then muti

lated the packages so as to prevent identification,

and in some cases emptied the original package

into a plain package and also sold the medicines

at prices below those fixed by the contract be

tween the Medical Company and its regular

patrons.

The Medical Company was held entitled to an

injunction restraining the dealer from interfering

with the contracts by inducing their violation by

parties thereto, and also from selling the medicines

as complainant's in other than the original pack

ages and at the contract price.

INTERSTATE COMMERCE. (EXCESSIVE

CHARGES — RECOVERY IN STATE COURT)

TEXAS COURT OF CIVIL APPEALS.

The question of the extent to which state courts

may regulate the rates charged by interstate com

merce is considered at some length in Abilene

Cotton Oil Co. v. Texas & Pacific Ry. Co., 85

Southwestern Reporter, 1052. Texas Rev. St.

1895, art. 3258, declares that the common law is in

force, save as altered or repealed by statute. In

terstate Commerce Act. sec. 1,2, declares that all

charges by carriers shall be reasonable and makes

unreasonable charges unlawful. By section 8 any

one injured by a violation of the Act is given the

right to damages, and section 9 gives jurisdiction

to the Federal courts, of actions brought under

section 8. Section 22 provides that nothing in

the statute shall in any way abridge remedies

existing at common law, but that the provisions

of the statute are in addition thereto.

The Oil Company brought an action in the state

court to recover for unreasonable freight charges

exacted by the railroad, and the lower court, al

though finding that the charges were unreason

able, concluded as a matter of law, that as the rate

charged had been duly filed with the Interstate

Commerce Commission and published and posted
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as required by the Interstate Commerce Act, it was

the only lawful rate it could have demanded, and

hence that a shipper could not recover because it

was excessive. The Court of Civil Appeals, how

ever, holds, basing its opinion to some extent on

the case of Western Union Tel. Co. v. Call Pub

lishing Co., 181 U. S. 92, 21 Supreme Court Re

porter, 561, that the shipper might in the state

court, under the common law, be afforded relief

from the unreasonable rates, notwithstanding the

fact that they had been filed and promulgated by

the carrier.

LANDLORD AND TENANT. (CONSTRUCTIVE

EVICTION — REMONSTRANCES TO LIQUOR

WASHINGTON SUPREME COURT.

The act of a landlord in joining with other

property owners in a protest against the issuance

of a liquor license to the tenant is held by the

Supreme Court of Washington not to constitute

a constructive eviction. An ordinance of the city

where the property was situated, provided that no

license should issue if the owners of certain ad

jacent lots should protest against its issuance, and

after the execution of the lease the landlord as

owner of lots other than that on which the saloon

was located, joined with other lot owners in a re

monstrance, which remonstrance would not have

been sufficient to defeat the license without the

cooperation of the landlord.

The decision that this was not a constructive

eviction is based upon the ground that the tenant

acquired no interest in lots other than that in

cluded in the lease. This is made clear by the fact

that if the landlord had sold the other lots, the

buyer would have been under no obligation to

refrain from joining in a protest. The cases of

Brown v. Holyoke Water Power Co., 152 Mass.

463, 25 N. E. 966, and Grabenhorst v. Nicodemus,

42 Md. 236, which were relied on by the tenant,

are distinguished. In the first of these cases the

landlord leased a building including certain ma

chinery and also agreed to provide power for the

running of the machinery, and his subsequent re

fusal to supply the power was held an eviction.

In the other case the property was leased for use

as a distillery, and the tenant could not legally

make use of the business until he had filed with

the United States collector the written consent

of the lessor, permitting the building to be used

for a distillery, so that the refusal of the landlord

to give such consent was very properly held an

eviction. Kellogg v. Lowe, 80 Pacific Reporter,

458.

LICENSES (DISCRIMINATION — TRADING STAMPS)

ALABAMA SUPREME COURT.

The value of some of the somewhat general

provisions of the ordinary Bill of Rights is illus

trated by the case of City Council of Montgomery

v. Kelly, 38 Southern Reporter 67, in which it

is held that a city ordinance requiring merchants

giving trading stamps to pay a license fee of $100,

in addition to that required of merchants en

gaged in the same business but not giving trading

stamps, is in contravention of the constitutional

provision of Alabama that among the inalienable

rights of citizens are life, liberty, and the pursuit

of happiness, and that the sole object of govern

ment is to protect the citizen in the enjoyment

of life, liberty, and property. The court argues

that if it were permissible to place an additional

burden upon a merchant who chooses to advertise

his business by offering a small gratuity to cus

tomers in the shape of trading stamps, it would

be equally lawful to place an extra burden on

one who advertised in the papers or one who

offered out of his own stock a certain gratuity

to every one purchasing goods to a certain amount

or one erecting a handsome sign in front of his

store. The following list of cases is cited in sup

port of the holdings: Young v. Commonwealth

(Va.) 45 S. E. 327; State v. Dalton, 22 R. I. 77,

46 Atl. 234, 48 L. R. A. 775, 84 Am. St. Rep. 818;

People ex rel. Madden v. Dycker, 72 App. Div.

308, 76 N. Y. Supp. in; People v. Gillson, 109

N. Y. 389, 17 N. E. 343, 4 Am. St. Rep. 465; Long

v. State, 74 Md. 565, 22 Atl. 4, 12 L. R. A. 425,

28 Am. St. Rep. 268; Ex parte McKenna, 126 Cal.

429, 58 Pac. 916.

LIFE INSURANCE (PREMIUM NOTES — OBLI

GATION OF INSURED)

INDIANA APPELLATE COURT.

In Union Mutual Life Insurance Company of

Portland, Me. v. Adler, 73 Northeastern Reporter

835, the right of an insurance company to collect

a note given for unearned premiums on a life

insurance policy is denied. The holding proceeds

upon the theory that a provision in the policy

requiring insured to pay subsequent premiums is

a mere option, the exercise of which is necessary

to keep the insurance in effect, but does not con

stitute a debt. The result would naturally follow

that since the insurer could not compel the con

tinuance of the insurance, nor the payment of

subsequent premiums, it could not collect a note

given therefor. It is, however, important to

observe that in this case the note was not a simple

promissory note but that it provided that on

failure to pay it when due, the policy should

become void. Indeed, the court intimates that

it is possible that had the note been an ordinary

promissory note, the insurance company would

have had an option either to surrender the note
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upon nonpayment and avoid the policy, or to

continue the policy and enforce payment of the

note.

MASTER AND SERVANT (RESPONDEAT SUPER

IOR)

TENNESSEE SUPREME COURT.

McGregor v. Gill, 86 Southwestern Reporter

318, is an interesting, if not an important case,

more for what is omitted from the opinion than

for what is contained therein. Defendant was a

livery stable keeper, who furnished a vehicle,

with a driver, and while plaintiff was a passenger

in this vehicle, it was overturned by the careless

ness of the driver, and plaintiff was injured. The

court points out the fact that the records show

that the driver was well known, and regarded as

a safe and trusty driver, and then states that it

knows of no principle which would authorize the

maintenance of the action. The ensuing dis

cussion is devoted entirely to the question as to

whether or not the defendant was a common

carrier, and it is properly enough held that he

was not. No mention, however, is made of the

principle of respondeat superior, and the reader

is left to conjecture as to why, if the servant was

negligent in the course of the master's business,

as it seems to be conceded he was, and plaintiff

was injured by reason of such negligence, the

master was not liable, totally irrespective of the

question as to whether or not he was a common

carrier.

MUNICIPAL IMPROVEMENTS. (BLASTING FOR

SUBWAY — TRESPASS)

N. Y. SUPREME COURT, APP. Div., IST DEPT.

While building the New York subway, it was

necessary to do considerable blasting, and the

plaintiff in the case of Turner v. Degnon-McLean

Contracting Co., 90 New York Supplement, 948,

was injured by a stone ejected by a blast. The

only question raised was whether the defendant

contractor was liable upon the theory of trespass.

The court approaches this question by consider

ing analogous cases. In St. Peter v. Dcnnison, 58

N. Y. 416, where the plaintiff was on his own land,

it was held that a contractor engaged in work

upon the Erie Canal was guilty of trespass by

blasting stone and earth upon plaintiff's land,

although the work was being conducted without

negligence. In Wheeler v. Norton, 86 N. Y. Supp.

1095, a subway contractor was held liable for

trespass, without proof of negligence for breaking

by force of a blast a water pipe in a street which

caused the flooding of adjacent premises. In

Sullivan v. Dunham, 55 N. E. 923, it was held that

one who, for a lawful purpose and without negli

gence, explodes a blast upon his own land and

causes a piece of wood to fall upon a person law

fully traveling upon the highway, is guilty as a

trespasser for the injury thus inflicted. The court

refers to the possible liability of the city had it

been conducting the work, but dismisses the sug

gestion that the contractor stands in the same

position as would the city, upon the authority of

Mairs v. Manhattan Real Estate Ass'n, 89 N. Y.

506. Upon the consideration of the above cases,

the court holds that the contractor had no right

to use or intrude upon the public street outside

the line of the public work, and for the act of

throwing the stone upon the public highway and

injuring the plaintiff, who was lawfully there,

the contracting company was liable as trespasser.

Judge Laughlin dissents in a lengthy opinion, in

which he distinguishes the case of Wheeler v,

Norton, and expresses the opinion that no trespass

was committed, the public having knowledge that

a public improvement was being made, and that

both parties were charged with care to avoid

accidents.

MURDER. (IMPROBABLE EVIDENCE — PLEA OP

GUILTY — REASONABLE DOUBT)

TEXAS COURT OF CRIMINAL APPEALS.

In Sullivan v. State, 85 Southwestern Reporter,

8 10, the court is required to pass upon a question

which seldom arises in a criminal case, and per

haps has never arisen upon such a remarkable state

of facts. Defendant was prosecuted for the mur

der of his father and plead guilty. The Texas

Code of Criminal Procedure provides that when

defendant pleads guilty and the punishment is

not absolutely fixed by law, a jury shall be im

paneled to assess the punishment. The state

introduced evidence of a confession and of a

threat by defendant to kill his father. Defend

ant, in his own behalf, testified in effect that his

father had threatened to kill him and that he was

afraid; that when he went to bed on the night of

the murder he dreamed that his father was trying

to kill him, that he got up, went into his father's

room, procured a gun from a shelf near his father's

head, went around to the foot of the bed and shot

his father. The court failed to give any charge

as to reasonable doubt of defendant's guilt, and

on appeal the question was presented as to whether

this failure was reversible error. Such an instruc

tion is held to have been unnecessary, the Appellate

Court even going to the extent of saying that a

charge which was given and which permitted the

jury to acquit under defendant's testimony was

undoubtedly favorable to him. It is a familiar

rule that where the evidence is very weak, trivial,

light, or improbable in its nature or character, or
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the application is remote, it is not necessary that the

court should charge upon it. It is hot required

to charge upon testimony which is unreasonable.

Speaking of the reasonableness of the testimony,

the court asks whether it is probable, or even

possible, that any jury would have believed such

statements as those detailed by appellant. That

a dream to the effect that his father was killing

him induced the prisoner to get out of his bed,

asleep, and go through the actions detailed by

him, is perhaps not the least remarkable part of

his statement. The fact that he could tell ex

actly everything he did while asleep is more re

markable. The failure to give the charge upon

reasonable doubt is also justified upon another

ground, it being held that the question of reason

able doubt never arises where the defendant had

pleaded guilty. A reasonable doubt is the pro

duct or corollary of a presumption of innocence

which is not raised upon a plea of guilty.

PATENTS. (DESIGNS — EFFECT OP PREVIOUS

MECHANICAL PATENT)

U. S. C. C. A., SECOND CIRCUIT.

U. S. C. C., M. D. PBNN.

Two Federal courts have recently, without the

knowledge of the existence of the other's opinion,

decided a novel question in patent law. In Rob

erts v. Bennett, 136 Federal Reporter, 193, a me

chanical patent had been issued for a basket, and

the question arose as to the validity of a subse

quent design patent to the same patentee. In

Williams Calk Co. v. Neverslip Mfg. Co., 136

Federal Reporter, 210, a design patent had been

issued for a horseshoe calk, and the validity of a

mechanical patent for the same device was at

tacked upon the ground of double patenting.

Both courts arrived at the same conclusion, viz:

that a subsequent patent of another class is ren

dered void for anticipation by a prior patent

issued to the same patentee. Gary Mfg. Co. v.

Neal, 95 Fed. 725, is cited by the Circuit Court,

and Collender v. Griffith, 2 Fed. 206, holding the

contrary doctrine, is disapproved.

PRACTISING MEDICINE. (OPHTHALMOLOGIST)

SOUTH DAKOTA SUPREME COURT.

The question whether one describing himself as

an ophthalmologist and engaged in fitting glasses

to the eye, is engaged in practising medicine, is

decided in the affirmative in State v. Yegge, 103

Northwestern Reporter, 17. The statutes of

South Dakota declare that when a person shall

append or prefix the title "Dr." or any other sign

or appellation in a medical sense to his name or

profess publicly to be a physician or surgeon, or

use, recommend, prescribe, or direct for the use

of any person any drug, medicine, apparatus, or

other agency for the cure or relief of any ailment

or disease of the mind or body, or the cure or

relief of any injury or deformity, he shall be re

garded as practising medicine, within the mean

ing of the act which makes it an offense to practise

medicine without a license. It was shown that

defendant issued an advertisement stating that

ophthalmology was a science for the analysis of

the cause of human ills and how to abolish them ,

and that by its assistance many diseases were

cured without the aid of drugs or surgical opera

tions. Fie also had a sign in front of his office

with the name "Dr. Yegge" thereon. There was

also evidence tending to prove that ophthalmology

is the science which treats of the physiology,

anatomy, and diseases of the eye; that any

deformity in the eye is considered a disease, and

the fitting of glasses for the relief of defective

eyesight is a branch of the practice of medicine.

The defendant was engaged merely in the business

of fitting glasses to the eye, but it was held that

under the statute quoted, he was engaged in the

practice of medicine.

WITNESS. (SUBPOJNAED TO ATTEND TRIAL IN

ANOTHER STATE)

N. Y. SUPREME COURT.

The Code of Criminal Procedure of the State

of New York provides that under certain con

ditions a citizen of the state of New York may

be subpoenaed to appear and testify as a witness

in a criminal action pending in another state. In

the case entitled In re Commonwealth of Pennsyl

vania, 90 New York Supplement, 808, a proposed

witness appeared and objected to the issuance

of the subpoena, and submitted himself to the

protection of the court. The court unquali

fiedly holds the section of the Code to be un

constitutional, in that it proposes to compel a

citizen to go into a locality over which the legis

lature and courts of New York have no juris

diction; that the statute was not passed for any

public purpose affecting any interest of the people

of the state of New York; and that it deprived

the proposed witness of his liberty without due

process of law. The court further states that

while the statute was probably passed to facilitate

the administration of justice in adjoining states,

that matter was not a proper field for the exercise

of the powers and functions of the legislature.

The question is referred to as a novel one, and

no cases are cited.
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ONE of the most interesting and useful

inquiries about a man who has won dis

tinction, is: How do we account for him?

No man develops great qualities by chance.

No man gets them by mere inheritance,

or is wholly the author of his own char

acter. Heredity must help or hinder. So

must the conditions which surround him

during the period of growth and formation.

The result, which we call his personality,

falls then chiefly into his own hands for

better or for worse.

When we see a man of undoubted emi

nence among a people whose standards are

high and inflexible and who acknowledge

rank but never confer it, we like to know

the beginning and the course of his progress.

And it is not mere curiosity, for every

American sets his face toward the same

promised land.

What makes our country great is first, the

choice and vigorous stock of its composite

people; second, the removal of caste and

other obstructions to development and their

replacement' by both opportunity and en

couragement of development. So when our

need comes the man is produced to supply

it, not springing up as by magic but put

forth as the slowly matured fruitage of

generations of wholesome men and women

who, often all unknown to fame and fortune,

have been gathering and combining the

elements of character.

Mr. Cowen was Scotch-Irish on both

father's and mother's side. From the North

of Ireland to Pennsylvania, and thence to

Ohio, was the course of the family. He

sometimes referred to his father as a black

smith, but the fact was that his father, a

farmer, and merely learned blacksmithing be

fore starting to Ohio, because it would be use

ful in that then new country . He took up and

cleared the farm among the hills of Holmes

County, where John was born and reared.

John had all the advantages which do so

much for the development of the young in

our land. His father was not rich and had

a large family to raise. John had to help

till the farm, and so developed the sturdiness

of body and mind, which, with an upright •

nature, was his only inheritance, actual or

prospective. Neither idleness nor ease

spread its temptations before him. Attend

ing the public school two miles away in

volved hardship, so its advantages came too

dear to be neglected. When the love of

knowledge thus awakened led him to the

Academy at Fredericktown, he had to earn

the money to pay his way. He had few

books, but they were of the kind which

makes mental fibre. Every day the family

assembled for worship. Every Sunday found

them in their pew in the distant church.

Cardinal Gibbons tells me that Mr. Cowen,

more thari any public man he knew, was

familiar with the Bible, and gave force and

dignity to his speech by quotations and il

lustrations from it. And he was constant

to the end in the faith of his fathers.

So, when by teaching school he was able

to go to Princeton, he went as an earnest

seeker after knowledge, with strength and

steadiness for its pursuit and a wholesome

nature to select and assimilate it. Pleasure

and sport were to him only cup-bearers by

the wayside. His eye was fixed on the

heights beyond. To him the only fit and

worthy laurels of a student were those of

the intellect. He brought to his studies a

thoughtful disposition, a mind eager for
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learning, not for mere gratification or adorn

ment but for useful power, and a spirit

fearless to embrace the true and reject the

false. Enriching his mind from the masters

of human thought he imitated none because

he early realized that that way lies medio

crity, while one's own individuality, de

veloped, trained and chastened, is his most

precious possession. And he never spared

the systematic labor which, whatever one's

natural talents, is the price of success.

It is no wonder that this sound, sincere,

earnest, and wholly unspoiled young man

finished his college course with a record

which, I am told, remains unequaled.

Many young men who graduate with high

honors win no more. Either they regard

as an end what is only a beginning, or they

have cultivated the memory at the expense

of the higher faculties, or they lack the

courage, the energy or the effectiveness re

quired to add doing to knowing. They are

like soldiers who shine on parade but fail

in battle.

It was not so with young Cowen. He

had simply taken his own measure, fitted

on his armor and learned to use his powers.

The world was before him, and there only

lay failure or success.

But no easy way opened before him. He

still had to force the door of opportunity.

Again he was compelled to resort to teaching,

while he studied law as best he could, until

he had earned enough to permit him to give

all his time to it. Finally, he walked a long

distance to be examined and admitted to

practice, one of the examiners being our

late President McKinley, then a young

lawyer but little older than himself.

His home county, being purely agricul

tural and largely inhabited by Amish people,

a communal sect who are a law unto them

selves, was not an attractive field for a

young lawyer, so he commenced practice at

Mansfield, a growing town not far away.

There his industry and ability were fast

laying the foundations of success when he

was called to the work to which he devoted

his life and by which, with his participation

in the duties of citizenship among you, he

made an enduring name.

Mr. Cowen's nature is revealed by the

incident of his removal from Mansfield to

Baltimore. Men have won admiration by

their learning and their talents, confidence

by their integrity and devotion to duty,

gratitude by benefits conferred. But many

of these have failed to gain the affection of

their fellows because their hearts lacked the

qualities which set others aglow.

Coke, the greatest common lawyer of his

race, the champion of liberty and civil

rights, seems never to have had a single

friend among men or women. He was-

hostile to royal aggressions because they

assailed the chartered rights of Englishmen.

He maintained those -rights because they

were a constitutional heritage. But he

was bitter and vindictive in the enforcement

of the law. He had no sympathy for the

weakness or misfortune of individuals.- He

dealt only with intellectual methods of pre

cision. He lacked the trait which shows

most plainly the touch of the Creator —

charity. So he died, honored but unloved.

John Cowen would no doubt have wrought

out a great career elsewhere, but he owed

the opportunity for the one he had to a

college friend. The affection between these

two reached out and grew across differences

in wealth, social position and destination

in life. The big, frank, natural farmer boy

won the heart of the great railroad presi

dent's son and kept it through all the years

by the simple and unconscious attraction of

a broad and noble nature. And so it wasv

throughout his life, with all who came in

contact with him. Even those his duty

led him to oppose found no venom in the

wounds he gave. He had the Celtic fire,

but it blazed and never smouldered. When

he made war on what he believed to be

wrong, he had no malice toward those who

maintained the wrong. I think this quality

alone will account for his nomination and

election to Congress in a district where he



JOHN KISSIG COVVEN 463

did not live, largely by the efforts of men

he had often vigorously combatted.

It is given to few mere lawyers to serve

other generations than their own. They

can merely keep up the standards and form

part of the line of transmission. Their

names and the abstracts of their arguments

in the reports, and nothing else survives

the memory of their contemporaries. But

who would not prefer the warm and tender

recollection of these, brief as it is since they

so soon must follow, to some cold though

more enduring memorial from men to whom

he is only a name?

After long and distinguished service as

head of the Legal Department of the Balti

more and Ohio Railroad Company, which

position he attained at an unusually early

age, Mr. Cowen became its president. This

was a tribute to the broadness of his faculties,

though it was, perhaps, due in a measure

to the difficulties which already beset the

company and soon led to the receivership,

in the conduct of which he achieved such

striking success. It in no measure detracts

from the credit due to his associates, great

as that is, to award him the praise his ac

knowledged leadership deserves.

He devised the plan, which in about three

years was accomplished, of reorganizing

that great property and putting it in a

permanently successful condition. This was

done without a foreclosure, thus preserving

the advantages of its original charter from

Maryland and its rights elsewhere. Se

curities amounting to $200,000,000 of un

certain value, some of them involved in

conflict, were transformed into harmonious

and safe investments. And meanwhile, by a

broad but true conception of the powers

and duties of a court of equity dealing with

property impressed with a public character,

whose value and usefulness depend on its

condition, amounts which then seemed enor

mous were raised and expended in better

ments. That this was done with hardly a

protest from the many parties in interest,

and with the final full acquiescence of them

all, shows the soundness of Mr. Cowen's

views and his power of bringing men to

adopt them. It was a task few men would

at that time have had the genius to con

ceive or the force to accomplish.

While he was thus raising and expending

millions and making the fortunes of many

people, so absorbed was he in his duty that

he passed by, if he even noticed, the oppor

tunities afforded to enrich himself. Let this

not be ascribed to lack of thrift or the con

tempt of wealth which some affect. I know

he felt, when the matter was suggested to

him, that his duty was to encourage the

security holders to be steadfast and not

lose the profits which should be theirs. He

always declared his own faith in the out

come, and no man can blame his loss on

Receiver Cowen.

It was entirely appropriate for Mr. Cowen

to be at the head of that great enterprise

while its destiny was being shaped and

secured by means so largely legal. When

that was done I was sorry to see him chosen

president again, because it seemed to in

volve a permanent departure from his

proper career. He was a great lawyer and

had won universal recogntiion as such. I

could not be sure, broad and varied as his

talents were, that he would win equal rank

as a railroad manager.

Besides, I realized the difference in tenure.

Who is so truly independent as a lawyer of

assured ability and reputation? No man,

no combination of men, can reduce his rank,

curtail his income, or interfere with his

career. He is the master, and men will

seek his counsel and service so long as he

chooses to render them. No position which

depends on the formal choice of others can

be secure. I told him all this, but he

thought the call one of duty to conduct

what he had led in recreating. And no

doubt there was a glamour about the posi

tion, and some sentiment for he was to fill

the place of his friend and benefactor.

And when after a short while he returned

to the law again, I wrote him a letter of
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congratulation telling him how glad I was

to see him back where he belonged and

should always have remained. I feared in

my heart that he was disappointed,- but my

letter was sincere and brought a generous

response, though I knew later that he had

spent his great strength in the labors and

anxieties of the task which had taken him

away from his profession. But for these

we should still delight in looking up to him

as one of the great living leaders of the

American Bar.

We miss him, too, as a fearless and ready

advocate of right thinking and right methods

in public affairs. We might not all agree

with his views on every subject. This is

too much to exact of any man in times

which bristle with new and difficult ques

tions. But on all subjects which involve

fairness, justice, right, and wrong, his in

stincts were unerring and his convictions

were sped to the mark by all the force of

the intellect and character behind them.

As he never sought position or personal

advantage, his advocacy in public matters

carried the greater weight with the people,

though all who knew him well will agree

with me that he was one of the few men

with whom direct personal interest would

have made no difference. He was always

willing to advocate what he believed to be

right at the risk of present defeat. He

once said in a public address:

"There is more of a disposition to placate

the vote than to reason with it. There is

•a more ready spirit to cater to its wishes

than risk the power of its displeasure by

removing the scales from its eyes. "

One of the characteristic things he did

while receiver was to appear before the

Interstate Commerce Commission, without

process or proceeding, when he discovered

that rebates were being allowed on the

Baltimore and Ohio Railroad, admit it and

give assurance that it should cease. The

railroad world rubbed its eyes and asked :

What manner of man is this?

This assembly of lawyers would justly

regard my address as incomplete, if it did

not deal with Mr. Cowen's professional

characteristics. He was a great lawyer.

What made him one?

The first thing was his proper conception

of the law as a practical science. Some

lawyers seem to regard the law as a sort

of game, in which victory is the reward of

the closest knowledge of the rules and the

greatest dexterity in taking advantage of

them. Right and justice are mere incidents.

To such the days of special pleading must

appear as the golden age of the law.

To Mr. Cowen the law was a means of

establishing rights and redressing wrongs.

Not always moral rights and wrongs, be

cause legal standards are necessarily some

times arbitrary, though it can justly be

said that the system of substantive law

which the generations of our race have

worked out is founded on good morals in

all matters which have moral bearings.

The first duty of the lawyer was, therefore,

in his view, to determine for himself the

question of legal right. Some can bring all

their learning, ability, and skill to the sup

port of any cause. Lawyers of Mr. Cowen's

class can never put forth their best powers

unless they have first convinced themselves

that their cause is just.

This is not always easy to determine.

The facts may be disputed, the questions

new or unsettled, the principles to be ap

plied or the analogies to be drawn doubt

ful. But from his point of view he had to

see the right on his side, or, if it were doubt

ful, to feel that his view might prevail

without impairing any sound principle of

the system which, though dealing always

with particular cases, is intended for the

guidance and protection of all men living

and yet unborn. He had a legal conscience.

Then Mr. Cowen was a master in the

practice of the law. This is sometimes

called an art, but I dislike the word in that

connection, and it does not fit his case.

He was not an agile and dexterous con

testant. He did not make much display on
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the skirmish line, though he was too wise to

neglect that part of the engagement. But

he saw quickly and clearly the vital points

of a case and massed his forces there, for

attack or defense, with unerring skill and

judgment.

He had the faculty of rapid but thorough

preparation, with great forethought and

resourcefulness. He would consider every

statute, decision, or principle which might

have a bearing for or against him, and cast

it aside or array it in its proper place, with

ready precision. He was so sure of hand

that his work rarely required revision. He

was fertile in suggestion, analogy and illus

tration. He could detect a false scent

quickly and follow a true one surely.

In presentation he was earnest, forceful,

accurate, and persuasive. He was fair, it

seemed to me sometimes almost chivalrously

fair, never claiming too much nor accord

ing too little. He wanted no victory unless,

with everv lawful consideration laid before

it, he could convince his tribunal of the

justice of his cause.

In the law, as well as in public and social

life, he had the genius so well described by

Emerson. "The secret of genius is to suffer

no fiction to exist for us; to realize all that

we know; in the high refinement of modera

life, in arts, in sciences, in books, in men,

to exact good faith, reality and a purpose;

and first, last, midst, and without end, to

honor every truth by use."

But what more need be said of him than

this. He came, a stranger, to the Bar

whose standards were set by Martin, Pink-

ney, Wallis, Steele, Whyte and others I need

not name. He was welcomed. After thirty

years he has gone to his rest. That Bar

now mourns him as a brother and, adding;

his to the names which make its past

secure, turns with hearts uplifted to the

years to come.

CINCINNATI, OHIO, June, 1905.
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APICES JURIS

BY CHARLES MORSE

LORD BRAMWELL once exclaimed

with fine indignation: "Law so dry?

— / deny it!" Whereupon he undertook to

refute the slander by referring to a standard

law-book, consisting of four volumes, where

of he said: "Three of them, to my mind,

are most agreeable reading." It is inter

esting to reflect, in passing, that the aridity

of any volume which would offend Lord

Bramwell must needs be prodigious; but

the chief value of his observations lies in

the fact that they implicitly disclose what

he would have explicitly denied, namely,

that the ratio of dry to attractive or stimu

lating reading on the lawyer's shelves is

fairly i to 3.

Ay! beyond peradventure, there are many

desert places in the domain of legal science

where the mind yearns for the genial waters,

the flowers and fruit of that broad human

interest with which most other spheres of

intellectual endeavor are abundantly en

dowed. Hence to the lawyer of catholic

tastes the maxim A pices juris non stint jura

(which is but another writing of the more

familiar Summum jus est summa injuria)

appeals for exploitation with no ordinary

charm. For, after all, is it anything more

than a technical rendering of the universal

counsel of philosophy to "avoid extremes?''

With such a theme, then, what delightful

vistas of licensed divagation from la Itgalilt

nous tue unfold themselves at the outset of

our inquiry !

Let us agree, then, that our maxim Apices

juris non sunt jura (which, if it has any

meaning at all, is equivalent to saying that

subtleties of the law-principles carried to the

extreme of refinement — are not the law) is

but the lawyer's way of affirming the

philosophy of the /xj?S«i> ayuv of the Greeks,

the ne quid nimis of the Romans, and the

juste milieu of the French.

Perhaps there is no counsel of philosophy

that has so intimate a bearing upon conduct

and judgment as the one in question, yet

in respect of both it requires constant

iteration "lest we forget!" When it is

quoted for our admonition in respect of

behavior how prone we are to echo the

petulent cry of Cressida to Pandarus —

" Why tell you me of moderation? "

How often, too, is it lost sight of in

forming our opinions of things. " Opinion,"

says that fantastical prose-lyrist and genial

sage, Sir Thomas Browne, "rides upon the

neck of reason; and men are happy, wise,

or learned, according as that empress shall

set them down in the register of regulation.

However, weigh not thyself in the scales of

thy own opinion, but let the judgment of

the judicious be the standard of thy merit.

Self-estimation is a flatterer too readily en

titling us unto knowledge and abilities,

which others solicitously labor after, and

doubtfully think they attain."

What is the trite exhortation of the ad

vocate who would have the most potent,

grave and reverend signiors of the Bench

eschew niceties of interpretation, fine points,

apices, in applying the law to his case?

Surely this: "Avoid extremes, in' luds! "

Media tutissimus ibis was the burden of

Phccbus's advice to Phaethon in guiding the

chariot of the sun —

"Take this at least, this last advice, my son:

"Keep a stiff rein, and move but gently on;

"The coursers of themselves will run too

fast,

"Your art must be to moderate their haste."

Unlike Phaethon, Mr. Pickwick was not

externally warned to keep "the middle

course," nor to exercise the art of moderating

the pace of the extraordinary steed that

"wouldn't shy if he wos to meet a vaggin
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load of monkeys with their tails burnt off"

on the memorable excursion of the Pick

wick 'Club to Dingley Dell. But had he

heeded the dissuasive counsels of his native

prudence he would never have suffered him

self and his faithful friends to be led into a

situation of extreme absurdity, and withal

of bodily hazard.

The poise and moderation of the Greek

character was proverbial ; and Plato's axiom

Never too much affords a ready proof of

the justice of the following observation by

Lessing in the preface to his Laokoon, an

observation which we must accept as solely

referable to the Hellenic race notwithstand

ing the generality of its terms: "It is the

privilege of the ancients never to do too

much or too little." Certes there were

other peoples of old who had not that abid

ing charm of temperateness which char

acterized the Greeks. The very first article

of the oldest collection of law in the world —

the Code of Hammurabi, discovered at Susa

in 1902 — points the moral that the Baby

lonian jurists were not careful to avoid ex

tremes in punishing wrong-doers. "If a

man bring an accusation against a man, and

charge him with a [capital] crime, but can

not prove it, he, the accuser shall be put to

death." This must have made the business

of the slanderer in the dominions of Hammu

rabi, "who brought about plenty and abun

dance, who made everything for Nippur and

Durilu complete," an exceedingly temera

rious one.

And yet so dour a penalty would not

seem to transcend the demands of " poetic

justice." Plautus says:

' ' Homines qui gestant, quique auscultant

crimina.

Si meo arbitrate liceat, omnes pendeant.

Gestores linguis, auditores auribus."

Whereof the following is ventured as a

free translation:

Two would I hang : The man whose slander

foul

Smirches a brother's fame, and wounds his

soul ;

Then him who joyfully the falsehood hears—

One by his tongue, the other by his ears.

Some of the English poets, too, look upon

slander as a capital offense.1 Ben Jonson

and Sir Walter Scott denounce in almost

the same words (oddly enough!) the de-

famer as

"Cutting honest throats by whispers."

Shakespeare and George Eliot concur in

treating the slanderer as a thief and robber,

which, it is to be admitted, is not tantamount

to charging him with capital felony as the

law stands to-day, although it would have

been in those bygone days when " pleasant

Willy " was writing himself into immortal

fame.

What extremists upon occasion, too, are

those who sit in the judgment-seat of the

High Court of Letters. How sore a plague

of decay would settle upon our libraries,

"parliamentary," "ambulatory," "Carnegie"

and what not, if we were to accept blindly

the dictum of Pope's noble friend, the Duke

of Buckingham, as authoritative —

"Read Homer once, and you can read no

more;

For all books else appear so mean and poor,

Verse will seem prose. But still persist

to read,

And Homer will be all the books you

need."

Such an intemperate estimate of even so

great a content of literature as is found in

Homer is indeed a swift and heady flight

into the teeth of the old saw Cave hominem

1 It is interesting to note in this connection

that Bracton declares that murder may be com

mitted lingua vel facto. But this is an instance

of the ecclesiastic getting the better of the lawyer

in the mind of this ancient commentator— sin

being confounded with crime. See Lord Cole

ridge's comment on the passage in Reg. v. Dudley,

14 Q. B. D. at p. 282.
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unius libri; but if His Grace had, with

prophetic vision, written this doom with

reference to the literary out-put of the

present day, possibly we should have had

to consider the justice of quoting the afore

said saw against him.

The avaricious and dishonest Verres, im

mortalized as an example of official cor

ruption by the glowing rhetoric of Cicero,

was also an unreasoning extremist. Be

fore him all the protagonists of Tammany

Hall ethics pale their insignificant fires.

"There was no silver vessel,'' says his

accuser, "no Corinthian or Delian plate, no

jewel or pearl, nothing made of gold or ivory,

no statue of marble or brass or ivory, no

picture whether painted or embroidered,

that he did not seek out, that he did not

inspect, that, if he liked it, he did not take

away." Punning upon his name, Cicero

calls him "the drag-net (everriculum) of

Sicily.'' It is his extremely ludicrous and

abortive attempt to steal the colossal bronze

statue of the most illustrious of the Greek

heroes from his temple at Agrigentum that

constitutes "the thirteenth labor of Her

cules." If Archimedes could have fur

nished him with a sufficient fulcrum (irov

o-Tol) to move it, Verres would have stolen

the earth.

A moment ago, I mentioned a literary

judgment which was not mindful of the

vice of extremes. Here is another. In his

Table-Talk, Hazlitt observes with much

truth and point : ' ' How much time and

talents have been wasted in theological con

troversy, in law, in politics, in verbal

criticism, in judicial astrology, and in find

ing out the art of making gold." But how

far he falls from the plane of moderation

and the judicial quality of the true critic,

when he adds:

' ' What actual benefit do we reap from

the writings of a Laud or a Whitgift, or of

Bishop Bull or Bishop Waterland, or Pride-

aux' Connections, or Beausobre, or Calmet,

or St. Augustine, or Puffendorf, or Vattel,

or from the more literal, but equally learned

and unprofitable, labors of Scaliger, Cardan

and Scioppius? How many grains of sense

are there in their thousand folio or quarto

volumes? What would the world lose if

they were committed to the flames to

morrow? Or are they not already 'gone to

the vault of all the Capulets'?"

Let us take three of the best-known names

in this group so airily dismissed as a prey

to dumb forgetfulness. Think you, 0 gentle

reader, that the Confessions of the great

Bishop of Hippo will cease to be read so

long as man's heart beats true to its primal

sympathies? I trow not. And it is not

Hazlitt, with his more or less precipitate,

though undoubtedly brilliant, Table-Talk,

that figuratively inhabits " the vaults of all

the Capulets " to-day rather than the great

publicists Puffendorf and Vattel, whose

respective works De Jure Naturae et Gentium,

and Droit des gens, ou Principes de la lot

naturelle, are anatomical elements in the

living body of International Law?

How instantaneously does Carlyle swim

into our ken when we contemplate the lack

of moderation of many of our great men,

even though it be but a spot on the sun of

genius. (In Carlyle's case, sad to say paren

thetically, the spot is often more respon

sible for heat than the sun itself.) His

"mostly fools" characterization of his Brit

ish compatriots was bad enough; but the

apex of his intemperate rhetoric is touched

in his fling at their legal institutions in the

essay from which the following " Pig pro

positions " are taken —

"8. 'Have you Law and Justice in Ptg-

dom ?' Pigs of observation have discerned

that there is, or was once supposed to be, a

thing called justice. Undeniably at least

there is a sentiment in Pig-nature called

indignation, revenge, etc., which, if one Pig

provoke another, comes out in a more or

less destructive manner: hence laws are

necessary, amazing quantities of laws. For

quarreling is attended with loss of blood,

of life, at any rate with frightful effusion of

the general stock of Hog's wash, and ruin
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(temporary ruin) to large sections of the

universal Swine's trough: wherefore let

justice be observed, that so quarreling be

avoided."

"9. 'What is justice?' Your own share

of the general Swine's trough, not any

portion of my share."

" 10. 'But what is my share?' Ah! there,

in fact lies the grand difficulty; upon which

Pig science, meditating this long while, can

settle absolutely nothing. My share —

humph! — my share is, on the whole, what

ever I can contrive to get without being

hanged or sent to the hulks."

What ineffable nonsense is this to come

from " a person of talents " erstwhile inhabit

ing the mountain-peaks of philosophy in

Craigenputtoch! Are these wild words the

oracles of the guide and philosopher of his

times, or are they but the " gibbering in fal

setto " of the quondam Teufelsdrockh, wal

lowing the while in the " Devil's Dirt " of

stark madness with all Bedlam let out?

It must be remembered that Carlyle is

here writing of England in the "fifties" of

the last century, when the country was well

entered upon that period of social and politi

cal reform which has caused the publicists

of Europe to laud her as the mother of

liberty and justice —- despite their national

prejudices. It was of the England that had

placed upon her statute-book Lord John

Russell's Reform Bill — one of the greatest

achievements of modern democracy; the

Municipal Corporations Act of 1835 — which

may in all appositeness be termed the magna

charta of local self-government; the Act 3

& 4 Will. IV c. 73 " for the Abolition of

Slavery throughout the British Colonies;"

the Catholic Emancipation Act of 1829, and

the subsidiary religious relief Acts of 1844

and 1846; Lord Campbell's Libel Act of 1843,

ensuring the absolute liberty of the press

with a just corollary of responsibility; the

Poor Law Amendment Act of 1834, based

on the principle that no one in England

should perish for the want of care and the

necessaries of life, and designed to prevent

the poor rates from being exploited for the

support of the malingerer and imposter; the

Mining Act of 1842, which prohibited the

employment of women, and children under

ten years of age, in underground labor; as

well as the cognate humanitarian legislation

embodied in the Factory Act of 1844, and

the Ten Hours Bill of 1847.

A most amazing title, truly, do we find in

" Pigdom " for a community wherein such a

quality of " Law and Justice " as this

abounded; and in " Pigs" do we. descry an

epithet more than strange to be applied to

such men as Lord John Russell and Lord

Shaftesbury — for they were responsible for

much of this legislation — whose splendid

enthusiasm for right and righteousness has

not yet ceased to energize the philanthropy

of British civilization.

It is the lack of all the restraints of fair

ness and judgment, as manifest in such a

diatribe as the above, that will exclude

Carlyle from a place among the crowned

heads of the leaders of men in the estima

tion of posterity; just as surely as it marred

the influence of his counsels to the men of

his time. No man can teach others to be

great who lacks the first element of great

ness himself, namely, moderation. Leslie

Stephen said of Swift that "he scorned fools

too heartily to treat them tenderly and do

justice to 'the pathetic side of even human

folly." But Carlyle, sad to say, scorned

openly many who were neither fools nor

imposters, but were only unfortunate enough

to be in the public eye at the same time with

himself. Who can vindicate his character

ization of Lord Houghton as "the President

of the Heaven and Hell Amalgamation Com

pany;" or his playful (!) description of

Tennyson (excogitating his idylls of medie

val chivalry) as one "sitting on a dung-

heap among innumerable dead dogs"?

Surely, the literary firmament in which

Carlyle described his perturbed orbit must

have shuddered at such explosions of " play

fulness."

Taine was right when he employed such
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epithets as "violent," "savage," " abandoned

to imaginative follies," " entirely without

taste, order.or measure," to describe Carlyle's

attitude toward a subject which excited his

disfavor. He had a truly Gargantuan

appetite for invective; and was all the more

perfervid when his outbursts were unde

served. Restraint was an unknown quan

tity with him; and moderation he derided

as the counsel of fools. He found in the

writing of history his most abiding fame;

and yet his histories live not because thi/

are histories but because they are poems!

And yet let us not be rash in our judg

ment of Carlyle, he was neither an extremely

bad historian nor an exceedingly great poet.

But if our essay on the mischief of ex

tremes is to keep itself, sans reprochc in

respect of such mischief it behooves us to

remember that our observations are prim

arily addressed to lawyers, that life is short,

and that it is high time for us to remove our

theme to a more technical environment

and "make an end on "t."

The poet Terence (Heaut. 4, 5, 48) tells

us that "Extreme right is often extreme

wrong;" and Cicero (de Off. i, 10, 33) refers

to the maxim Summum jus summa iiijuria

as a "trite and proverbial expression.''

The philosophy of the Roman law concern

ing the matter is expressed in this wise (D. 17,

i, 29, 4): " Non congruit de apicibus juris

disputari" — it is not becoming to debate

legal subtleties. Lord Hobart enunciated

the same idea when he said in Sheffield v.

Ratdiffe (Hob. 343) : "Aucupia verborum

sunt judice indigna — catching at words is

unworthy of a judge.'1 And Lord Hobart's

view is as robustly true to-day as it was

when it was uttered, notwithstanding Chief

Baron Pollock's vaunt that "Judges are

philologists of the highest order" (Exports

Davis, 5 W. R. 5 23) . Fancy, boasting of skill

in <£iAoAoyia — which originally meant " love

of talk " and now signifies in English what

the Germans understand by Sprachenkunde

—as a feature of the judicial quality! And

if it were, what a dead waste of logomachy

the business of our courts long ago would

have become! Apologies may be due to the

memory of the distinguished Chief Baron

for venturing to suggest that his hyper-

bolism must be interpreted to mean that the

judges, as a whole, are fair grammarians ;

but we will risk displeasing the shade of so

polished a gentleman, and so good a scholar,

as Pollock was. The observation we have

quoted, however, is not the only instance

we have of his exploiting the vice of ex

tremes. Sergeant Ballantine tells us that

he had an inordinate admiration for his

handsome legs encased in the judicial smalls

and silken hose; and we cannot condone his

hypercriticism of one of the old law report

ers: "Espinasse! Oh, yes, he was that deaf

old reporter, was he not, who heard one half

of a case and reported the other half ? " True,

Espinasse hasn't the best reputation in the

world for reportorial accuracy, but before he

could merit the extreme terms of this con

demnation he must needs descend into the

nethermost abyss of fatuous uselessness.

It is reassuring to meet with the declar

ation that "common sense still lingers in

Westminster Hall;" but that was uttered

by a judge over fifty years ago in rebuking

an advocate who was urging an apex juris

upon the consideration of the court. (Crosse

v. Seaman, u C. B. at p. 525.) It was only

a dictum, moreover, and, peradventure, one

to be lightly regarded by the Bench of our

own times.

Lord Mansfield thought that the courts

ought always to lean against niceties in

matters of variance between the parties to

a suit (Rann v. Green, 2 Camp. 476) ; and

Wilmot, J once said: "If once we go upon

niceties of construction, we shall not know

where to stop. For one nicety is made a

foundation for another, and that other for

a third; and so on, without end.'' (R. v.

Inhabitants of Caverswall, Burr. Settl. Cas.

at p. 465.)

Lord Kenyon threw the weight of his

great authority against the tendency of his

time to cramp and confine the law by a
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system of inflexible rules. In Peaceable v.

Read (i East. 573) he said: "No person is

less disposed than I am to accomodate the

law to the particular convenience of the

case; but I am always glad when I find the

strict law and the justice of the case going

hand in hand together." Of the same

mind was Lord Cottenham, who declared it

to be right and proper for his court to adapt

its practice and course of proceedings to the

existing state of society, and not, by too

strict an adherence to forms and rules estab

lished under different circumstances, to

decline to administer justice and to enforce

rights for which there is no other remedy."

(Wahvorth v. Holt, 4 My. & Cr. 635.) And

Lord Eldon before him had said: "A general

rule, established for the convenient adminis

tration of justice, must not be adhered to

in cases in which, consistently with practical

convenience, it is incapable of applica

tion. . . . The difficulty must be overcome

upon this principle, that it is better to go

as far as possible towards justice than to

deny it altogether. (Cockburn v. Thompson,

16 Vesey at pp. 326, 329.)

Many other such expressions of judicial

opinion concerning the matter in hand might

be presented here, but I shall content my

self without more than the following obser

vations by Coleridge, C. J. (a man not given

to extremes if Dizzy's tart epigram upon

him— "silver tongued mediocrity" — is in

any wise to be accepted) in Reg. v. Labou-

chere, 15 Cox C. C. 425: "However much

men may honestly endeavor to limit the

exercise of their discretion by definite rule,

there must always be room for idiosyncrasy ;

and idiosyncrasy, as the word expresses,

varies with the man. . . . The current of

legal decision runs often to a point which

is felt to be beyond the bounds of sound and

sane control, and there is danger sometimes

that the retrocession current should become

itself extreme."

And thus we conclude that the law is

greater than its medium of expression;

greater than the rules of the grammarian, or

the subtleties of the logomachist. "It is,"

says Vattel (Law of Nations, ii, xvii, 273) "a

gross quibble to affix a particular sense to a

word, in order to elude the true sense of the

entire expression." And he illustrates the

mischief he deprecates by reference to the

conduct of Mahomet who justified his

promise to a captive to spare his head by

ordering him to be cut in two through the

middle of the body; and that of Tamerlane,

who after having induced the garrison of

Sebastia to capitulate under the promise of

shedding no blood, fulfilled his pledge by

causing all the soldiers to be buried alive.

Possibly this manifestation of quibbler's

logic by these men of the sword will be

quoted some day as a countenance for the

German proverb that couples the lawyer

and the soldier as des Teufels Spielkamradcn.

Dante called Aristotle II maestro di color

che sano and undoubtedly he was raised to

that proud eminence by the poet because of

his "sweet reasonableness ; " and, in sooth, no

lesser man, of any sphere or calling in life,

may hope to attain to his potential measure

of wisdom unless he persistently threads the

reasonable way that divides the extremes

in all things mundane.

It is only these apices juris whereof we

have spoken here that stand between the

average lawyer and a full vision of that

heavenly thing which Coke, in an unwonted

— nay, his solitary — outburst of poetic

fervor, calls "the gladsome light of Juris

prudence."

OTTAWA, CANADA, July, 1905.
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COMMONWEALTH v. LAMB

BY HENRY BURNHAM BOONE

MR. LAMB stands at the vanishing

point of human importance, if at this

moment he is still in existence. At the

time when his actions were the subject of

judicial investigation he was as inconsider

able as it is possible for a creature to be.

His personality was hardly more palpable

than thin air. He could almost be said not

to exist at all. His life did not cast a

shadow. Whether he lived or died could

not have been of any importance to any one,

could not have mattered much even to

himself. Any broken-kneed cab-horse, any

homeless, ownerless street dog had more in

dividuality than he. His personality denied

the existence of the Ego.

A philosophy that defines men as ex

pressions of a will would be puzzled to

account for his existence. He was charged

with a deliberate attempt to commit murder.

The charge itself reflected the man's futility.

He had only attempted — and failed.

The lawyer who came to defend him be

fore the trial justice, journeyed six hours in

a buggy through the pine forests of South

Florida, following a wagon-track. The

yielding sand that gave way to his buggy-

wheels flowed back over their rims. The

shoeless horse sank up to his fet-locks at

every step. Mr. ELrown, the lawyer, had

brought with him the Statutes of the State

and a volume of criminal law. He had

never -heard of the man until a fellow-lawyer

, put a telegram into his hand the night before

and told him he was welcome to the job if

he wanted it.

The name of the hamlet near which the

affair occurred is on the map. Unless every

cross-road and store in South Florida is

inscribed with an appropriate title upon the

county maps, such maps would merely dis

play blank parallelograms and rhombuses.

The settlement lay between a virgin pine

forest and a swamp where the ax had been

employed by the settlers only to clear a

spot for the town, and the sun, in revenge

for the desecration of nature, concentrated

her heat upon these criminals and made

their town comparable to a seventh circle

in the " Inferno of Dante." In the straggling

orange groves, the trees had been killed by

belting, and each threw its long ghostly

shadow in the morning sun. There was a

weedy, sickly crop of corn in a dip between

the hamlet and the swamp. There were no

fences anywhere. The town proper con

sisted of a few cabins, apparently deserted

for the mud had fallen from the chinks, and

two stores built of unplaned planks nailed

up and down and cured to a gray color by

the sun. In the curing the boards had,

drawn apart as if contact were too hot for

comfort. Another store had been framed

and was in the leisurely process of building.

"I wonder why," thought Mr. Brown as

his driver pulled up before one of the stores.

In the shade a considerable number of men

were sitting with their backs against the

planks, expectorating the juices of tobacco

at chips which they had stuck up in the

sand or at stones which were within spit-

table distance. Their lean mounts tied to

the store porches, full in the sun, were worn

out with beating flies, but their owners had

considerately tied their bridle-reins to posts

and the animals contrived to use them as

slings for the support of their heads. One

had broken his rein but every now and then

he would forget it and, just as he was dozing

off, he would lurch forward and wake up.

Naturally he was annoyed by these jerky

awakenings and envious of his companions.

His temper had suffered from the strain and

occasionally he made as if to kick a neighbor,

but somnolence always overcame him be

fore he had come to the point of doing so.

Mr. Brown was new to South Florida and

new to the law.
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He walked over to the occupied strip of

shade and asked, referring to his telegram,

where he could find L. Lamb.

"He's somewhar about," one of the

loungers said.

"He's at liberty then?" Mr. Brown said

in surprise.

"Yas, suh."

No one offered to move. Mr. Brown had

thought that men charged with crime were

locked up. He found himself at the outset

of his legal career confronted by a situation

for which his studies had not prepared him.

He began to reflect as to how much he

knew of the proceedings in a justice's court.

What was the first step for the attorney for

the defense when everything was at loose

ends, unhitched, so to speak, from the legal

vehicle?

While he was reflecting, his driver joined

the group.

"Here's Lamb," he said.

Brown blessed his driver in his heart.

After all, common-sense was of use even in

law. Here was the first step taken. What

was next? What sort of a crime was

attempt at murder? He could recall dis

tinctly the doctrine of contingent remainders

and their conveyance, the liabilities of com

mon carriers with its various heads and sub

divisions; he felt that he would know when

and where an action of libel would lie —

but an attempt at murder? He had cer

tainly stored in his mind knowledge relating

to this subject if he could but find it. It

was certainly there somewhere.

Lamb wore a rusty black felt hat, a

cotton shirt, overalls, and a pair of coarse,

cheap brogans tied with cotton rags. His

eyes were mild, apathetic, expressionless.

His round-shouldered figure gave no indica

tion of strength. His attitude expressed

listless vacancy of mind.

"Shall we have a talk," the lawyer said

briskly.

"I reckon," Lamb answered.

"Shall we go inside?" Brown asked.

He entered the store and glanced about

to select a spot for the interview. He heard

a shuffling of feet behind him and looked

over his shoulder to see Lamb enter accom

panied, apparently, by the entire com

munity. No one uttered a word. They

flowed in almost as noiselessly as the tide

rises. Mr. Brown surveyed them in some

embarrassment. His driver at this moment

again proved equal to the occasion. He

plucked the lawyer by the coat and

whispered, "Why not take him in the

drug store. See the sign at the end of

the store? They say there ain't no good

tryin' to get him off but I told 'em they

didn't know how cute you was. I don't

myself, but I let on you was up to any game

goin'. "

"Thanks," said Brown doubtfully. He

had no great confidence in his own cuteness.

Evidently the whole neighborhood had

come in for entertainment.

"I tell you what," his driver said con

fidentially, leading Brown aside, "if you

ain't got no case, sling all the long words in

the dictionary and fan the air. They ain't

nothin' but 'crackers.' They don't know

anything. I've driv lawyers regular to

these God-forsaken little towns and I've

listened to 'em. Come election and all

these God-forsaken idiots has got a vote,

you know! "

"Yes, I know," Brown answered, grate

ful for any advice.

He called his client and led the way into

the drug department.

In an ancient work on cookery, the recipe

for the preparation of rabbits begins "first

catch your hare. " It would be well if

treatises on the practice of law should sug

gest as the first leading principle "get your

fee. "

Mr. Brown reflected that he had paid for

his buggy and that in the hours before night

he might acquire an appetite for the mussy

cheese, fly-blown soda crackers and alleged

sardines offered for sale in the emporium.

"I must have my expenses," Mr. Brown

said at last with deliberation.
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"I ain't got nuthin'," Lamb answered.

Here was a contingency to which the

attorney had not given previous consider

ation. He began a mental calculation as

to the probable length of time he could

practice law with his present fixed charges

for board. and washing, and a buggy, say

twice a week. It occurred to him that he

could pick oranges during one season for

the expenses of practicing law the next.

1 ' I reckon I kin try to borrow five dol

lars," Lamb said and went out.

A clerk, who came in to mix some powders,

helped Brown to a better understanding of

the case, before Lamb came back. The

latter handed his defender five dollars and

took his seat. The store outside was in

view through the cracks between the planks.

The Jtide of loungers had now flowed back

to the shade. Some were whittling, some

sat nursing their legs, and now and then

there was a dull murmur as of feeble con

versation.

Lamb folded his arms across his narrow

chest and twisted himself into a limp bone

less attitude so that it would be impossible

to say what parts supported the. others.

He began after much urging in this

fashion.

"It was this-a-way. My wife ain't much.

We've had six children and buried four, and

when the last baby came she didn't have

no milk. That was in the beginning of

comin'-on-winter. I hadn't made no crop

worth talk-about and one day my mule

dropped dead. There was a feller whar

rented a piece of land with a cabin on it and

he had two mules. He proposed we go

shares. My wife was to do the cookin'

and keep house. My wife's mother lives

with us. She ain't much and her health

ain't nuthin'. She has fever and ager when

its comin'-on sun-down, not regular, but

most always. The feller took a dislike to

her from the start.''

Lamb had a trying way of stopping be

tween sentences. He seemed to lose his

thread in these silences. Brown had often

to recall to him what he had said to straighten

him out on his road.

"We planted our crop," continued Lamb,

"and it come time for first ploughing and

the meat and meal, we had calculated to

last us, give out. He was a tremenjous

feller with middlin' but he said it give out

because we was a feedin' so many. Now

my wife can't eat middlin' and she ain't

much for co'n-pone — stomach sorter turns

against it, she says. The baby was fretful

nights because she didn't have no milk

much and she couldn't wean it on co'n-

bread and bacon. These fellers here in this

store fixed us up with stuff to cook until

we could grind our co'n, but the feller would

come in to eat and say it wasn't cooked fit

for a dog. My wife tried to suit him but

it wasn't no use. He told my wife's mother

that she hadn't no busness living and taking

the food outer people's mouth's who worked

to make it. Told my wife it would have

been a lucky thing if her mother had died

instead of the mule. "

Here Lamb stopped and it was a long

time before he again got under way.

"I stood it a long time," said Lamb and,

as he raised his hollow eyes, the lawyer

fancied that a glimmer of expression was

in them. "He'd come in and take off his

coat and yell to my wife, ' Bring on the slop

and the dog bread. I can't eat it but I

want to see you doing some cursed thing. '

Now she want in no fix to be talked to like

that. She used to cry nights and wish she

was dead. Well, one day he come in and

said more'n that. He said — "

— What he said cannot be written down .

"Then he took the plate of meat and

gravy and threw it out of the window. I

went out and studied what I was goin' to

do. Then I went back and I said — he

was yellin' all the time — I said, 'you

quit or git out.' Then I went in his room

and got his gun. When I come back he

didn't make no motion. He yelled, 'tain't

loaded,' like 'twas all a joke. I pulled the

trigger and it was loaded. "



COMMONWEALTH v. LAMB 475

"And you missed him," said Brown,

hoarsely. "Man, how could you miss him

with a shot-gun in your hands. "

"I missed him," continued Lamb in his

deadly apathetic voice. "When he was a-

goin' outen the door I fired again but I

missed him again. 'Twa'n't no use. And

— I recken that's all. I couldn't stand my

women-folks bein' talked to that-a-way.

Tain't decent!"

"No, 'tain't decent," echoed Brown,

gravely unconscious that he was using the

other's phrase. He felt a sudden dizziness

of head. The awful nakedness of such

lives as these stood out revealed in Lamb's

meager story; the inhumanity to women in

this Irresistible Force, the Unmerciful Will

that keeps the Earth peopled! In the

lawyer's mind there came a terribly distinct

picture of the wife of this man. He had

never seen her, but he had encountered many

of her sisterhood in the scattered clearings

under the pines. At the time he had merely

glanced at them casually, but memory was

now startled into a vivid presentment of

one figure which had no individual existence

but was the composite photograph, so to

speak, of them all: A gaunt woman stand

ing in a cabin doorway with a baby at her

breast and another holding himself up by

her dress. He could see the blue hollows

under her -eyes, the high lights on cheek

bones and jaw. The woman shaded her

eyes with her free hand and stared at him

dully. What useful purpose was served by

all the suffering and misery to which her

face testified !

When the lawyer raised his head he saw

Lamb still sitting in the limp attitude.

There was no smouldering fire in his eyes

as of a mind working.

"Where can I find the justice," Brown

asked.

"He's building that new store," his client

answered. "It's his'n."

The store which Lamb indicated fronted

that in which they were; between the two

was a strip of sand without vegetation. The

judge was busy. He was handling a jack-

plane in a manner that showed familiar

ity with its use. He gave a casual nod in

return for the lawyer's salute, sighted along

a plank and continued his work.

"Can I have a few words with you,"

Brown said.

"Trial's set for three," said the judge.

Out of the tail of his eye he gave the lawyer

an up and down glance as if to take his

measure.

"Trial?"

"That's what I said," answered the

judge, sucking one of his teeth reflectively

and squinting again at the plank.

' ' But I have no witnesses ! ' ' protested

Brown. He repeated this because the judge

was so occupied with his plank that he

feared his remark had not been heard.

"Lamb ain't got nuthin'," said the other

finally with attention still undistracted from

his labors.

The lawyer had no false pride. He was

sure that there was something in the

statutes that bore upon this. He could

not recall how the machinery was set in

motion. He searched and the judge planed.

At last he found his text and began to

read.

"I know all that," the judge said, "per

haps, " — he hung on the word a moment —

"perhaps, as good as you do. But how are

you goin' to get "em."

"You will summons them. "

"Not by a sight. ' The feller's goin'

on to the grand jury."

He walked to the door. Brown followed

with book open, expostulating. From the

patches of shade, from the two other stores,

and apparently in some cases as if they had

sprung from the earth, the citizens grouped

about the two, but at a respectful distance.

The new store had a porch which served

perfectly for a platform. Up to that

moment, the potentate of the hamlet had

seemed to be a man of few words and mild

manners. But now he suddenly turned on

the lawyer with a snarl which was so un
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expected that the young barrister fell back

a step in amazement.

"You don't know nuthin'," the judge

said. He waved his arm and every eye was

on him. "This young feller's tryin' to

teach me the Constitution of Florida ! What

does the Constitution say on this p'int?"

His whole attitude demanded of his listeners

that they must follow the argument closely.

"It says this, gentlemen. It says every

citizen has the right to Life, Liberty, and

The Pursuit of Happiness ! And further —

No cruel or unusual punishments shall be

allowed and," full arm gesture, slight pause

— "and no excessive bail required."

A low murmur greeted the end of the

period. Brown's jaw dropped and he looked

from the speaker to the listeners in utter

bewilderment. He reflected afterward that

if he had immediately plunged into "Arma

virumque cano" or even ' ' 'Twas Brillig and

the Slithy Toaves" he might even then

have snatched the victory, but instead he

let the moment pass in a futile endeavor to

put meaning into the justice's Sphynx-like

utterance.

The orator made a slight inclination and

retired into the ' shade of his store where

none presumed to follow him. A boy

brought him his dinner and he proceeded

to carve a chicken on a shingle.

Mr. Brown popped his law-book into his

buggy. If he was no match for this learned

man in dialectics, he had a strong confidence

in his ability to beat him to death. He had

been spread-eagled before the settlement

and he was ferociously angry. He cast

aside Law and Statutes.

"If you don't summons my witnesses,"

he said, "I'll make it warm for you."

The judge was masticating a large mouth

ful of bread and chicken.

"The Constitution of Florida," he began

with difficulty.

"Come, come," interruped Brown. "I'm

no 'cracker'."

"He ain't got no money," said the judge

with a suspicion of openness in his manner.

"I follow you," said Brown laying his

five-dollar bill on a shingle. The judge

looked at the bill for a moment, chewing

contemplatively .

"Bribery and Corruption," he murmured.

"There ain't nuthin' in it for you or for me.

He ain't got no friends. In fact, he ain't

nuthin'."

"All right. I'll give you an opportunity

to blow off on the Constitution of Florida

before Judge Early of the Circuit Court."

"What's the row, young feller? Course

you can have your witnesses if you want 'em.

I'm just tryin' to save the state expense.

Lamb ain't got no show. You ain't heard

the story rightly. Whose gun did Lamb

use! Tother feller's! Now Lamb had been

threatenin' to kill him for some time.

There's witnesses to that. Do you think

'tother feller'd leave a loaded gun about?

No.suh! He hid the shells and when Lamb

picked up the gun 'tother feller knew it

wasn't loaded. But he knew wrong. Lamb

had found the shells since 'tother feller had

looked at the gun in the morning and he

had set the gun where he could get it handy.

He'd fixed to kill 'tother feller. See? This

court ain't open to Bribery and Corruption.

If 'twas a case of finin' him, five dollars

might go toward it, but — I'll tell you what,

it might save you a lot a trouble if we was

to proceed regular-like. I keep this five

dollars for expenses of process. Your

witnesses are summonsed regular. "

Brown had been communing with him

self for some moments. He awoke and

acquiesced. The judge tucked the money

in his overalls and called "Sam." Some

loungers stirred on the store-porch across

the way and one went inside. Presently

"Sam" approached. The citizens flowed

into the half-circle and gaped open-mouthed.

"Sam," said the judge assuming his

official manner. "You must summons this

gentleman's witnesses. Looks like you don't

know your business. "

"All his folks are down at Simeon's,"

Sam answered. "They could a-come if
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the'd a-wanted to. I ain't goin' to walk

way down thar. "

"Who said walk?" demanded the judge.

"Git your horse."

"My horse is ploughin' co'n. I'll be

if I do."

"You're a sworn officer of this court.

Git your horse."

"I'll tell you what! I'll ride yours."

"What do you think my horse is doin'?"

The officer replied that he didn't care —

at all (not to inscribe language too literally) .

He reiterated a willingness to suffer the

pains of Purgatory rather than take his

horse out of the corn-field.

Here began a battle-royal between gods.

Sam moved away, his shoulders humped.

The judge followed, exploding at intervals.

The crowd kept step with them.

Brown looked for Lamb and found him

alone.

"What do they do with you nights," he

asked.

"Lock me up in a cabin."

"Anything to hinder your getting out?"

"Naw.suh! Not as I knows of. Thar's

a winder. "

"How far is it to the Alabama line?"

"Tain't so very fer."

"Know anybody in Alabama?"

"Thar's my wife's brother. My wife

come from Alabama."

"Mind you," Brown said. "I am not

advising you to break jail."

" Naw, suh," answered the unmoved

Lamb.

"But I do tell you this," continued

Brown beginning to feel desperately afraid

that he would not be able to hammer his

suggestions into his client's skull, " Under

stand me! Two and two make four."

"I ain't never had no schoolin'!"

"You don't need no schoolin'," said

Brown adopting the cracker negation for

greater effectiveness. "You had his gun

loaded and ready, didn't you?"

"I ain't never said so," answered Lamb.

"He savs so."

"Where did you find the shells?"

"Where I see him put 'em. Under a

plank in the floor. "

Brown regarded him hopelessly. "Don't

you see you've told the whole story?"

Lamb raised his mild eyes and regarded

his lawyer with wrinkled forehead. He

shook his head. "I ain't never said so.

He said so," he repeated. He gave up the

puzzle and expectorated without predjudice.

"You will go on to the grand jury and

they will send you up and you will end in a

convict camp and mine phosphate," said

Brown. "They will chain you nights in an

open shed."

"I reckon," replied Lamb. "I couldn't

stand his talkin' to my women-folks that-a-

way. 'Tain't decent."

"What's to keep you here?"

"I dunno. "

The judge approached the two. He

looked at the sun and then at Brown.

" I have instructed my officer to summons

your witnesses if you will hand him the

list. But the sun is goin' down. We could

hardly get started till to-morrow."

"Suppose you grant me a continuance

until this day week, " said Brown.

"The court will hear your argument,"

the judge answered. "Lamb, sun's drop-

pin'. It's time you went to jail. You can

wait until .your attorney has spoke."

Brown made his first legal argument, and

at its conclusion the judge assumed an

attitude of deep thought and finally said,

"The court grants the continuance asked

by the defense. "

Brown walked with Lamb to the tumble

down cabin.

"This yere's the jail," Lamb said.

"Good-day," said Brown offering his

hand.

Lamb wiped his own on his overalls and

allowed the lawyer to shake it.

"Like you said," he began, "this yere

cabin ain't mithin'. "

"Shut up," ejaculated Brown quickly,

seeing the court's officer approaching. Lamb
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stepped inside and "Sam" locked the

door.

"Say," Sam said, "that fellow thinks he

is God-A-Mighty in this country." His

reference was unmistakably to the justice.

"But he ain't nuthin'. Some day I'll get

mad and beat him to death. "

"I'll come and help you," Brown offered.

"He had you when it come to argyment,

didn't he? Oh, he's eddicated all right.

But you just wait 'till I get mad."

Three days later Brown was passing down

the street of the little town where he had

his office when he met the justice supported

on the arm of a friend. The justice sighted

him and lurched toward him dragging his

companion. Brown prepared to defend

himself.

"Thar's the feller," cried the judge.

"Thar's the slickest thing on two legs in

the state of Florida. Thar's a feller that

will get thar! Shake."

He shook Brown's hand with violence.

"I'm sorter drunk," he went on, "but I

know what I'm talkin' about. I thought

you was a fool because you looked like one. "

He turned to his friend. "Here's a feller

what bamboozled me like I'd been born

yesterday. You ain't botherin 'about comin'

back to my town is you?"

Brown did not understand him. The

judge hugged a post, so overcome was he

with his mirth.

"How does he git his client's off? Fool

with the law? Not much. He tells 'em to

watch their chance and git for Alabama and

they git. Mr. Simpkins, you is shaking the

hand of Mr. Brown, the future governor of

this state."

ROME, ITALY, April, 1905
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TOBACCO LAWS OF THE OLD DOMINION

BY BUSHROD C. WASHINGTON

WHEN Rodrigo Triana, a seaman on

the Pinta, peering through the dark

ness , cried , ' ' Land ahoy ! " — or words to that

effect in Spanish lingo — America, at that

outcry, was practically discovered; and

what had before been vague conjecture as

to the western hemisphere, then and there

became a fact forever.

It is recorded, however, that the ever-

vigilant Admiral Christopher Columbus, anx

ious in his own person to make the first

find, was himself also on watch that night,

and a moment before Triana espied the

outlines of land, had [observed some moving

lights straight away in front, which indi

cated they were sailing down upon a shore.

When darkness lifted, the grey dawn of

morning revealed the extensive beach of

what turned out to be an island, alive with

the natives — their figures in that primeval

state in which beauty is said to be most

adorned - - many of kthem holding between

their teeth what appeared to be firebrands,

and exhaling great jets of smoke through

their puckered lips. The firebrands turned

out to be rude wooden pipes in which were

brightly glowing the' leaves of an indigenous

plant — a plant thenceforward to take

great place in history, to be writ large as an

article of manufacture and commerce, and

to become an active factor in the sociology

of men and nations. It was to become also

an article of happy uses and of villainous

abuses; and as such — a solace, boon, and

benefaction, or a withering, degenerating

curse and crime — and much else also, of

either praise or condemnation, according

NOTE. — The laws quoted in this article are

taken from Hennings Statutes, the first codified

laws of the Colonial Assembly of Virginia, pub

lished 1808, from manuscripts furnished by Thomas

Jefferson, collected and preserved by him. The

quaint orthography of the originals has been fol

lowed.

to the view-point and the animus of the

viewer.

The plant bears the jocular and provincial

name of "The Virginia Weed," but is known

world-wide as Tobacco. That the glowing

pipes of those insular natives — the mov

ing lights — were observed by Columbus

just a little before Triana cried "land ahoy,"

is an incident of vast importance, if true;

for it is upon this historic order of the hap

penings that eventful night, that Virginians,

who delight to crown "The Mother of

States" and all her belongings with the halo

of antiquity, set up the claim, that their

favorite weed was discovered just a little

before America itself.

Whatever the merits of the claim, it will

be futile to dispute it ; because — as is said

in law — "It has color of title," and the

Virginians being in sole possession of the

particular items of history thereunto relat

ing, the whole burden of proof to the con

trary will rest upon the disputant.

It is in no sense of disparagement, how

ever, that they — the Virginians — were

wont to think, if not to speak, of Columbus

as "The discoverer of TOBACCO — and some

islands and continents called America"; for

when it is reckoned how big a thing tobacco

came to be in their ancient Commonwealth,

it is plain that, to their minds, Columbus,

in having found tobacco, was worthy to be

classed an explorer and discoverer of first

magnitude, even had the islands and con

tinents been omitted from the catalogue of

his discoveries.

Whatever measure of importance it at

tained in other parts of America, in Vir

ginia, the planting, curing, and other dis

positions of tobacco, in time assumed the

dignity and importance of a dominant social

and civil institution.

While it was smoked, chewed, and snuffed

almost universally — these being its vulgar
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uses — it was in the Old Dominion only

that the plant became possessed of those

high and honorable functions that entitled

it to be termed "The Virginia Weed."

Being the only article of export, it was the

product of all others most readily conver

tible into English money, and so became the

representative of money in the colony, and

as such, the standard in barter, the measure

of values, and medium of exchange for all

other articles — in fact, the currency of the

people. The cultivation of it, therefore,

became a privilege, and was hedged about

with such restrictions and requirements by

the law-making power, as to make it a

most exclusive and aristocratic engagement.

The General Assembly or House of Bur

gesses — the first law-making body in Vir

ginia, as early as 1632 enacted that, "The

necessitie of the present state of the country

requiringe, Itt is thought fitt that all gun

smiths and nailors, brickmakers, carpenters,

joiners, sawyers, and turners be compelled

to work at their trades, and not suffered to

plant tobacco."

It was in the direction of whatever af

fected its functions as the circulating me

dium, that most of the early enactments of

the assembly were directed; the intention

being to secure a sound and stable currency

of the highest possible standard. Thus a

system of laws gradually evolved, which

provided for almost every imaginable phase

in the cultivation, manipulation, and sale

of tobacco, and thus also was secured an

article of the very best quality for its ulti

mate uses to the consumer. The fact that

the burgesses themselves, and all officers of

the assembly, as well, the justices, sheriffs,

bailiffs, and other officials, received their

salaries and fees in tobacco, was in itself a

guarantee that a high standard would be

maintained for the currency. The Church

of England being the established church of

the colony, and the stipends of the clergy

being payable in tithes of tobacco, the in

fluence of the clergy also, was on the side

of a sound and stable currency, and "The

raisinge and curinge of good tobacco," was

enjoined from the pulpit, not only as of the

highest order of civic duty, but as a Chris

tian privilege and religious obligation hardly

second to observance of the decalogue and

the partaking of the sacraments.

It was according, therefore, to the appar

ent scarcity or redundancy of the currency

that the assembly enacted laws for the

increase or decrease of the number of to

bacco plants "per poll" to be planted, and

the number of leaves from each plant to be

gathered and cured. From the Acts of the

Assembly, October, 1629, is the following —

"It was put to the question whether for

this yeare there should be an ordinance

made and established for the stintinge of the

planting of tobacco. To this the opinion of

the most voices was that noe person work

ing in the ground, which are all to be

tithable, should plant above 3000 plants

upon a' head."

Act VIII of the same Assembly provided.

"That noe person whatsoever shall plant or

tende above two thousand plants of tobaccoe

for any head within his family including

woemen and children — and it is further

ordered that if any man shall make any bad

conditioned tobaccoe, and offer to pay away

the same — either for debts or marchan

dise, it shall be lawful' for the commander

of any plantation, upon view thereof to

burne the same ; and the partie that shall be

found délinquant in any part of this order

shall be hereby barred from planting any

tobaccoe until he be re-admitted by a gen

eral assembly."

The plantation, or "hundered," was the

earliest civil and military district or jur-

risdiction. It had representation in the

House of Burgesses, and the commander

was clothed with great discretionary powers,

and was held to corresponding accountabil

ity. The enforcing of the tobacco laws de

volved upon him and his subordinates.

Act XXI, Assembly of 1631, provided.

"That no planter or mayster of a familie

shall make or transfer this right of plantage
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to any other." Also, "That the commander

shall appoint persons to count the number

of plants before the roth day of July, and

say in his conscience the just and true

number of them, and if the number be found

to exceed the proportion of 2000 per poll,

then the commander is to present it to the

next monthlie cort, and the commissioners

thereof shall give present order to have the

whole crop of tobaccoe cut down under

payne of imprisonment and censure of the

govonor and counsell and grand assembly

yff they neglect the execution thereof. And

upon neglect of the commander he shall be

censured in like manner."

Act XXII provides, "That no person

shall tend or cause to be tended above 14

leaves, nor gather or cause to be gathered

above 9 leaves upon a plant of tobacco;

and the several commanders shall hereby

have power to examine the truth thereof,

and if any offend, to punish the servants by

whippinge, and bind over the maysters unto

the next quarter cort at James Citty to be

censured by the govonor and counsell."

For the better maintaining the quality of

tobacco, it was later enacted, "That whereas

it has been taken into serious consideration

and debate for the bettering our — indeed

— only commoditie tobacco, for the benefit

both of the planter and marchant; both

equally complaining of its low and con

temptible rate, and noe expedient found

butt lessening the quantity and mending

the quality — finding all other stints incon

sistent with the good of this colony. . . .

Doe therefore hereby enact that what per

son or persons soever shall after publication

of this act, tend, suffer, or cause to be

tended any tobacco commonly called "sec

onds" and "slips," shall for soe doing pay

2000 pounds of tobacco, one half to the

informer, and the other half to the militia

to be disposed of for amunition for that

county where the offense shall be com

mitted."

All tobacco, after gathering and curing,

was required to be deposited in stores or

warehouses under government supervision,

there to be "viewed, tried, and inspected"

by sworn officials; and woe to the planter

who undertook to deposit any "ill con

ditioned" leaves, for it was ordered the

same were "Instantly to be burnt and the

planters thereof disabled from plantinge any

more of the commoditie of tobacco." . . .

"And no person may neglect, withhold or

deteyne any tobaccoes from bringinge the

same to the said stores uppon penaltie of

confiscation of soe much as shall be kept back

on the last day of December; to which pur

pose alsoe every such person or persons shall

be sworne . . . that he or they have kept

back no tobacco except such as is reserved

for his or their own spendage to use in his

familie . ' ' Similar requirements and penalties

applied to the established prices and weights

in all tobacco transactions.

It would seem from these laws that to

bacco was firmly intrenched in its unique

position. Nevertheless it had its vicissi

tudes, and came near being dethroned from

its place of exaltation as the medium of

exchange, by some revolutionary, modern

izing iconoclasts and reformers, who domi

nated the Assembly of 1634, which Assembly,

by Act IV, entitled "An act for all Con

tracts, Bargains, Pleas, and Judgments to.

be paid in money and not in tobacco," did

legally if not actually demonetize tobacco.

It provided "That whereas it hath been the

usual custom of marchants and others deal

ing intermutually in this colony to make

all bargaines, contracts, and to keep all ac

counts in tobacco and not in money, con

trary to the custome in England and other

places within the King's dominion, which

ttying hath bread many inconveniencys in

trade, ... it is thought fitt by the Govonor

and Counsell and Burgesses of the Grand

Assembly; That all accounts and contracts

be usually made in money and not in to

bacco; and further that all Judgments, De

crees and Acts, made and ordered in any

of the Corts within this colony, . . . shall

be sett down in English money according to
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the custome of all Pleas and Judgments in

the Kingdom of England."

But those old "frenzied financiers" of

1634, in enacting the above, made two mis

takes: first, it was the seventeenth instead

of the nineteenth century in which they

•were trying to work the game of demoneti

zation, and then they had run up against

something a little different from that de

based and contemptible thing, "free silver."

It was the household god of the Old Domin

ion, tobacco, they had essayed to dethrone;

and, though they had successfully worked

the legislative end of the scheme, and passed

the aforesaid law, tobacco refused to be

demonetized, and the people took side with

tobacco.

So, the law was still-born — a dead letter

from its very inception. "The crime of

1873" could not be perpetrated in 1634 —

at least not against tobacco. It was the

home-made money of the people, and at that

«tage of the country's development, barter

being more in vogue than the more com

plicated transactions of commerce, it was

better suited to the needs of the people than

actual money could possibly have been. It

is true that about this time an act was

passed for the coinage of "pieces of ten,"

but it was soon repealed on account of the

facility with which the coin was counter,

feited, and in 1642 it was enacted that debts

thereafter contracted in money should not

be recoverable by law. Thus, tobacco not

only resumed its wonted monetary function,

but about fifty years later, it came to such

high estate as to partake of the very essence

and sovereignty of the commonwealth; so

that a conspiracy to dig up, burn, or other

wise destroy it was made high treason and

punishable with death. This will appear

from Act II, Assembly of 1684, as follows:

"An act for the better preservation of

the peace of Virginia and preventing un

lawful and treasonable association."

"Whereas many evil and ill-disposed per

sons, inhabitants of his majesties collony

dominion of Virginia, contrary to their

duty and allegiance, on or about the first

day of May in the thirty fourth year of his

majesties reign — Charles II — and divers

other days and times did tumultuously and

mutinously assemble and gather together

to cut and destroy all tobacco plants, and

to perpetrate the same in a traterous and

rebellious manner, with force and arms en

tered the plantations of many of his majes

ties good subjects, of this his colony, resolv

ing by open force a general and total

destruction of all tobacco plants within his

majesties dominion to the hazarding the

subversion of the whole government and

ruin and destruction of his majesties good

subjects, if by God's assistance the prudent

care and conduct of the then lieutenant

govonor and counsell, the mutineers had not

been timely prevented for which treasons

and rebellions some notorious actors have

been indicted, convicted and some of them

executed, and suffered such pains and pun

ishments as for their treasons and rebellions

they greatly deserved. . . . Now to the end

and purpose that none of his majesties sub

jects may be seduced by the specious pre

tenses of any persons; that such tumultuous

and mutinous assemblyes to cut and destroy

tobacco plants . . . are riotts and tres

passes, and to the end that his majesties

subjects of this his dominion may be better

secured in their estates and possessions.

The burgesses of this present general as

sembly pray that it may be enacted, and be

it enacted by the govonor, counsell and

burgesses of this assembly, that if any per

son or persons to the number of eight or

more, being assembled shall . . . intend

goe about or put in use with force, un

lawfully to cut, pull up, and destroy any

tobacco plants, either in beds or in hills,

growing within the said colony, or to de

stroy the same either curing or cured, either

before the same is in hogsheads or after

wards, or to pull down, burn, or destroy the

houses or other places where any such

tobacco shall be ; or to pull down the fences

or other enclosures of any tobacco plants
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with intent to cut or destroy the same . . .

and being thereof lawfully convicted, shall

be deemed, declared and adjudged to be

traitors, and shall suffer pains of death, and

also loose and forfeit as in case of high

treason."

While the penalties for violating the to

bacco laws may seem at first glance need

lessly severe, they were in fact mild enough

compared with the ordinary penology of

the times, when it is remembered that

the laws regulating and protecting tobacco

were the equivalent of the laws regulating

and protecting the money of a country ; that

to increase the legal quantity or decrease

the legal quality of tobacco, was tantamount

to making and passing counterfeit money;

and that to break into an enclosure or build

ing for the purpose of destroying it, was in

reality as grave an offense as it would now

be to break into the United States Mint or

rob the Treasury.

The purchasing power of tobacco, in its

monetary capacity, was put to its highest

test at an early period in the history of the

colony. In 1619, for the better content

ment of the colonists, who were mostly

young men without the ties of home and

family, and to bind them more firmly to

permanent settlement, there was sent out

from England a cargo of assorted spinsters

— "poor but respectable and incorrupt

women" to furnish wives to such as would

marry. They were sold to pay the expense

of transportation at one hundred pounds of

tobacco each. The experiment succeeded so

well that the following year, another con

signment was made of sixty young maids

"of virtuous education, young, handsome,

and well recommended." A wife out of this

lot sold for one hundred and fifty pounds

of tobacco. (Howes Hist, of Va., page 41.)

Now Solomon had stated the price of a

virtuous wife "as far above rubies," but

how far above, and how many rubies not

being stated, the valuation is vague. It has

been shown, however, that her price was not

above tobacco — that is, not above one

hundred and fifty pounds of the "Virginia

weed."

The planting of tobacco being a privi

lege, and intended to be, as far as legis

lation could make it, an employment of

more than ordinary profit; the granting or

withholding the privilege, was often of the

nature of a reward or punishment. Some

Frenchmen who were brought into the

colony about 1631, for the purpose of plant

ing vineyards and instructing the colonists

in the cultivation of the grape, for reasons

best known to themselves, thought best to

teach them how not to plant vineyards, and

succeeded so well in the effort, that the

Assembly was constrained to pass the follow

ing punitive enactment :

"Upon a remonstrance preferred to the

assembly complaininge that the ffrenchmen

who were about two years since transported

into this country for the plantinge and dres-

singe of vynes, and to instruct others in the

same, have willingly concealed the skill, and

not only neglected to plant any vynes them

selves but have also spoyled and ruinated

that vyneard which was with great cost,

planted by the charge of the late Company

here; and notwithstanding have received all

favour and encouragement thereunto, which

hath disheartened all the inhabitants here,

It is therefore ordered that the said ffrench

men, together with their families be re

strained and prohibited from planting to

bacco, upon penaltie to forfeit their leases

and imprisonment until they depart out of

this colony."

The office of clergyman, combining both

civil and ecclesiastical duties, was doubly

protected, both in the matter of support,

and against animadversion in his minis

terial capacity. It was enacted — 1624 —

"That no man dispose of his tobacco before

the minister be satisfied, upon paine of for

feiture double his part of the ministers'

means, and one man of every plantation to

collect his means out of the first and best

tobacco and corn." The vulgar custom of

"passing the hat" during the time of divine
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service was unknown in Virginia under the

good old regime of tobacco. The preacher

was not to be paid in coppers and nickels,

with the right to criticise his sermon a

dollar's worth, thrown into the contract.

On the contrary, it was a law "That whoso

ever shall disparage a minister without

bringing sufficient proof to justify his re

ports, whereby the minds of his parishioners

may be alienated from him, and his minis

try prove the less effectual by their prejudi-

cation, shall pay 500 pounds waight of

tobacco." If further proof is wanted that

the "weed" was a moral and religious factor,

it is to be found in the law which provided

"That whosoever shall absent himself from

divine services any Sunday without allow

able excuse shall forfeit a pound of tobacco,

and he that absenteth himself a month shall

pay 50 pounds of tobacco." There is no

mention of the empty pew and "non-

attendance-of-men evil," now so much com

plained of in the churches, to be found in

the annals of that era, when the tobacco

patch and the church maintained the rela

tions to one another provided for in the

foregoing law.

Verily, the American plant which had the

unique honor of being discovered before the

country, was a plant of functions in the Old

Dominion. Neither "King Cotton" of the

Southland nor the sacred bean of Boston,

nor any other in the vegetable kingdom

hath ever attained such a dizzy height of

legal exaltation and privilege. But its like

will ne'er be known again; it has long since

reached the parting of the ways where as

an institution it was labelled "A relic of ye

olden tyme," and tobacco, the article of

common uses, came into possession.

The plant once so connected with a great

Commonwealth, that to "dig up, burne, or

otherwise destroy it" was a crime against

the state, punishable with death, has been

touched by the cold hand of latter-day com

mercialism, branded with the inevitable

mark of the dollar, and its very name de

graded with the vulgar prefixes — "short

cut," "plug," and "stogie."

Yes, it has come upon the democratic days

of " Equal rights to all and special privileges

to none"; right enough in principle, but, it

must be confessed, somewhat lowering to

standards. The "bottom leaves," the "ill-

conditioned," the "slips" and "seconds"

now have their inning. Even the unlovely,

weather-beaten quid, and the lowly, for

saken cigar stump — those cast-away relics

of departed pleasure — now sing their re-

surgam; when gathered by gutter snipe and

scavenger at twenty cents the bucket-full,

they are "treated" to a new life in the

nearest factory, and are made to glow again

in carved meerschaum and naughty cigar

ette, as "Pipeman's Pride," "Golden Glory,"

and "High Low Jack and the Game." Tell

it not in Gath, that they live again also as

middle filling, in Havannas, Vegueras, Re

galias, and other "smokes," foreign in

name, and fabulous in price, of American

structure.

Yes, the proud old plant, once the foster

child of "The Govonor and Council and

Burgesses of the Grand Assemblie of Vir

ginia" has come to be only a common

commodity, a proprietary chattel, stocked

and controlled by a commercial octopus

called the Tobacco Trust — Shades of the

mighty !

CHARLES TOWN, W. VA., June, '1905.
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THE CONVICTION OF A SENATOR

BY WALLACE MCCAMANT

ON the third of July, 1905, United States

Senator John H. Mitchell was con

victed in the Circuit Court of the United

States for the District of Oregon of a viola

tion of Section 1782 of the Revised Statutes.

This statute, in so far as it is material in

connection with the charge against Senator

Mitchell, is as follows:

"No senator . . . after his election and

during his continuance in office . . . shall

receive or agree to receive any compensation

whatever, directly -or indirectly, for any

services rendered, or to be rendered, to any

person, either by himself or another, in

relation to any proceeding ... in which

the United States is a party or directly or

indirectly interested before any depart

ment, court, court-martial, bureau, officer,

or any civil, military, or naval commission

whatever. Every person offending against

this section shall be deemed guilty of a

misdemeanor and shall be imprisoned not

more than two years and fined not more

than ten thousand dollars, and shall more

over by conviction therefor be rendered

forever incapable of holding any office of

honor, trust, or profit under the govern

ment of the United States."

The indictment of Senator Mitchell on this

charge is the outgrowth of certain prose

cutions which have been undertaken by

the government in connection with land

frauds perpetrated in the state of Oregon.

On December 7, 1904, S. A. D. Puter and a

number of other defendants were convicted

of conspiracy to defraud the government

out of certain lands in the state of Oregon,

and these defendants thereupon made con

fessions implicating certain men in high offi

cial life. Puter, in his confession, alleged

that he had paid Senator Mitchell two

thousand dollars for securing Mitchell's in

fluence in pushing through certain fraudu

lent entries in the land office.

On hearing of this charge, Senator Mit

chell left Washington and reached Portland

on December 24, 1904, for the purpose of

testifying before the grand jury. He ap

peared before the grand jury on December

28, but notwithstanding the testimony

which he gave before that body, on Decem

ber 31, he was indicted for complicity in

the Puter conspiracy.

The same grand jury found a second in

dictment against him on January 31, 1905,

in connection with an additional alleged

conspiracy to fraudently secure goverment

lands. The indictment on which the sena

tor has been convicted was found on Febru

ary i, 1905. It charges in seven different

counts an unlawful agreement on the part

of Senator Mitchell, in connection with his

law partner, A. H. Tanner, to receive, and

the unlawful receipt of, certain moneys

from Frederick A. Kribs, for services ren

dered and to be rendered before Binger

Hermann, as Commissioner of the General

Land Office, in connection with certain land

entries, chiefly timber claims, which were

pending in the Department, and in which

the United States was interested.

There was a fourth indictment found by

the same grand jury against Senator Mitchell,

in which he was charged with complicity

in a conspiracy to create a new forest re

serve in the Blue Mountains in Eastern

Oregon, with a view to the profit of private

individuals who were interested in utilizing

lands already taken up within the contem

plated reserve for the creation of scrip on

which government lands could be located in

other sections.

The indictment found on February i, is

the one which came on first to be tried, and

is the indictment which has attracted the

largest share of public attention. It was

followed on February 8 by an indictment of

Senator Mitchell's law partner, A. H. Tan



486 THE GREEN BAG

ner, for the crime of perjury. It was

charged, in the indictment of Tanner, that he

had sworn falsely before the grand jury

with reference to his partnership contract

with Senator Mitchell. Three days later,

on February n, Judge Tanner plead guilty

in open court to this indictment for perjury,

and made a full confession which implicated

Senator Mitchell in an attempt to fabricate

a false contract in lieu of the genuine one

for the purpose of concealing the receipt of

moneys from Kribs for improper services

to be rendered in the General Land Office.

Tanner has not been sentenced.

On April n, 1905, Senator Mitchell in

terposed a demurrer and a plea in abate

ment to the indictment found against him

on February r. His demurrer was based

chiefly on the contention that the indict

ment did not charge him with knowledge

of the receipt of any of the moneys which

Kribs had paid, and also on the ground that

it did not in terms state that Senator Mit

chell was a United States Senator at the

time named.

The indictment charged that Kribs, with

intent to unlawfully influence Binger Her

mann, Commissioner of the General Land

Office, to expedite certain entries pending

in the land office employed Senator Mitchell

and his law partner, A. H. Tanner, to per

form services for him in connection there

with. It charged that after Mitchell's elec

tion as senator, and during his continuance

in office, Mitchell and Tanner, on February

13, 1902, unlawfully received from Freder

ick A. Kribs, five hundred dollars for services

rendered and to be rendered before Binger

Hermann, Commissioner of the General

Land Office.

There were six additional counts in the

indictment which did not differ materially

from the first count.

Judge Dellaven, who presided at the trial

and passed on the demurrer, held that the

indictment was very inartificial, but that it

sufficiently appeared from the indictment

both that Mitchell had knowledge of the

payment of the Kribs money and that he

was United States Senator at the time in

question.

The plea in abatement was passed on by

Judge Charles B. Bellinger in the last opin

ion which he rendered before his death in

the month of May. This plea in abatement

was based in part on the fact that certain

jurors who sat on the grand jury were not

taxpayers in the state of Oregon; in part

on the fact that Francis J. Heney, a citizen

of California, was undertaking to fill the

office of United States District Attorney for

Oregon'; that by reason of non-residence he

was ineligible; that he had been in the jury-

room and had induced the jury to bring in

the indictment. These, and the other ob

jections raised by the plea in abatement,

were held insufficient by Judge Bellinger on

objections thereto presented and argued by

Mr. Heney.

Aside from these preliminary questions,

by much the most interesting question of

law developed by the trial was the question

of Judge Tanner's qualification as a witness

for the government. The case against Sen

ator Mitchell was dependent very largely

on the testimony of Judge Tanner, chiefly

for the purpose of identifying the corre

spondence which had passed between him

self and Senator Mitchell, all of which was

secured by the government at the time Judge

Tanner turned state's evidence.

When Judge Tanner was called as a wit

ness, counsel for Senator Mitchell inter

posed an objection to his being sworn on the

ground that he was disqualified under Sec

tion 5392 of the Revised Statutes, by reason

of his having pleaded guilty to the crime of

perjury committed before the grand jury,

in January, 1905. This section reads as

follows :

"Every person who, having taken an

oath before a competent tribunal, officer, or

person in any case in which a law of the

United States authorizes an oath to be ad

ministered that he will testify . . . truly

. . . .willfully and contrary to such oath
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states or subscribes any material matter

which he does not believe to be true is guilty

of perjury and shall be punished by a fine

of not more than two thousand dollars and

by imprisonment at hard labor not more

than five years; and shall moreover, there

after be incapable of giving testimony in

any court of the United States until such

time as the judgment against him is re

versed."

It will be noted that the language of this

statute is not as clear as might be desired

and the defendants raised the question as

to whether the word "thereafter," found in

the last clause of the section, referred to the

commission of the perjury or to the judg

ment and punishment therefor. The court

held that there was no disqualification in

the absence of a judgment finding the wit

ness guilty of the crime of perjury. Judge

Tanner's evidence was therefore admitted,

an exception being reserved by the de

fendants.

The testimony for the government tended

to show that the moneys paid by Kribs were

paid in the form of checks drawn in favor

of the firm of Mitchell and Tanner; that in

every case these checks were deposited by

Judge Tanner to the firm credit, and a few

days after the expiration of the month in

which the money was paid the balance to

the firm's credit in the bank was divided,

Senator Mitchell receiving his share.

On this state of the record, it was con

tended in Senator Mitchell's behalf that he

was not chargeable with knowledge of the

source from which the moneys came until

after the payment had been made. Author

ities were cited to show that there must be a

guilty knowledge at the time the money is

received. This contention was overruled by

the court, principally on the ground that

there was evidence tending to show that

Mitchell had constituted Tanner his repre

sentative and agent for the purpose of re

ceiving these moneys, and that he was there

fore chargeable with Tanner's knowledge at

the time the moneys were paid.

On this evidence another contention was

made in behalf of Senator Mitchell. The

charge in the indictment was that the

moneys in question had been paid by Kribs.

The defendants contended that this evi

dence, if it tended to show that any money

had been paid to Mitchell, did not show that

Kribs had paid the money. Authorities

were cited to show that a deposit of funds

in bank creates the relation of debtor and

creditor between the depositor and the

bank, and not the relation of trustee and

cestui que trusl. It was contended in Sen

ator Mitchell's behalf that the deposit of

the Kribs check in each case in bank de

prived the money, for which the check

stood, of any Kribs ear-marks, and that a

subsequent payment to Mitchell, or a sub

sequent deposit to his credit, did not prove

the allegation of the indictment that the

money had been paid by Kribs. This con

tention was also overruled by the court.

One of the strong points in the govern

ment's case against Senator Mitchell was

the testimony of Judge Tanner, to the effect

that when Mitchell came to Oregon in De

cember, 1904, to appear before the grand

jury, he and Tanner had entered into an

arrangement to prepare a new firm con

tract, under the terms of which Judge

Tanner should be permitted to hold for his

own use all moneys received by the firm for

services rendered in any of the departments

at Washington. Such a contract was pre

pared and ante-dated to March, 1901, the

beginning of Mitchell's senatorial term, and

Judge Tanner appeared before the grand

jury with testimony that the fabricated

contract was genuine. Through shrewd

work on the part of the detectives in the

service of the government this transaction

was run down, and Judge Tanner was con

fronted with such proofs of the fabrication

of the contract as induced him to turn

state's evidence.

Senator Mitchell's counsel endeavored to

keep out of the record all of this testimony

in regard to the fabricated contract, by



488 THE GREEN BAG

contending that Tanner was Mitchell's at

torney at the time when the transaction

took place, and that therefore he could not

be permitted to disclose any communica

tions which had passed between them. It

appeared that Senator Mitchell, prior to

that time, had telegraphed Judge Tanner to

see the government attorneys and endeavor

to prevent his indictment and that Tanner

had interviewed both the United States

District Attorney and his assistant in Mitch

ell's behalf. The defendants contended that

this made Tanner Mitchell's attorney. Tan

ner said that he did not so consider it and

the court therefore admitted the evidence.

Senator Mitchell did not take the stand in

his own behalf.

The case was closely and ably tried,

Francis J. Heney, of San Francisco, repre

senting the government, and Alfred S. Ben

nett of The Dalles, Ore., and John M. Thurs-

ton, of Washington, D. C., representing the

defendant.

It is announced that Senator Mitchell's

counsel will carry the case to the Supreme

Court, and it will be noted from the fore

going that they have several interesting

legal questions to present.

This is but the first of a long series of

trials which are likely to consume the time

of the Circuit Court of the United States for

the District of Oregon for many weeks. As

this article is written the court is entering

on the trial of Congressman J. N. Williamson,

who is charged with conspiracy to fraudu

lently secure government lands in Crook

County, Ore., by inducing dummies to

homestead these lands in the interest of

Williamson and his associates. The trial

of Binger Hermann, congressman from the

first district in Oregon, and at one time com

missioner of the General Land Office, on

the several indictments found against him,

is likely shortly to follow. Three of Ore

gon's state senators and a large number of

men of prominence in the state are under

indicment in connection with these same

prosecutions. The total number under in

dictment is about sixty.

PORTLAND, ORE., July, 1905.



The Green Bag

PUBLISHED MONTHLY AT $4.00 PER ANNUM. SINGLE NUMBERS 50 CENTS.

Communications in regard to the contents of the Magazine should be addressed to the Editor,

S. R. WRIGHTINGTON, 31 State Street, Boston, Mass.

The Editor will be glad to receive contributions of

articles of moderate length upon subjects of in

terest to the profession ; also anything in the

way of legal antiquities or curiosities, facetiae,

anecdotes, etc.

FOR its midsummer number THE GREEN BAG

offers to its readers an issue devoted mainly to

the lighter side of the law, the side upon which

it built its early reputation. To those of its

readers who have feared from the more serious

tone of some of its recent articles that its unique

characteristics were to be abandoned, we hope

this number will be evidence of our purpose to

continue to offer from time to time a due pro

portion of matter which may afford recreation

to the legal mind. If the reader scans these

pages under condition of temperature and

humidity like those which enveloped its prepa

ration, he will feel that the lighter and briefer,

the better.

OF the lawyers whose fame we have recently

celebrated, all have been conspicuous for their

work in litigation and for their participation

in public affairs. Mr.

Cowen is an excel

lent representative of

that other depart

ment of modern

practice which guards

and controls the ac

cumulated wealth of

corporations. It is

pleasant in these days

of shocking disclos

ures of infidelity to

their clients and their

profession of some of

those who have been

regarded as good ex

amples of this type of lawyer, to recall the

career of one who bore even greater re

sponsibilities with unselfish sagacity.

The memorial address before the Maryland

State Bar Association which we print was

HON. JUDSON HARMON

delivered by a lawyer who has also been

recently in the public eye in a manner highly

creditable to himself and to the Bar. Mr.

Harmon was born in Ohio in 1846, gradu

ated from Denison University in 1866, and from

the Cincinnati Law School in 1869. From

1876 to 1887 he served as judge, first of

the Common Pleas Court and later of the

Superior Court of Cincinnati. Since his resig

nation from the Bench he has continued in

active practice, interrupted only by his accep

tance of the office of Attorney General of the

United States under President Cleveland. He

has shown his interest in the learning of the

law by his work as a member of the faculty of

the Cincinnati Law School. His appointment

by the President as one of the special attorneys

to investigate the alleged giving of rebates by

the Santa Fe railroad, was hailed with satis

faction as proof of a determination to deal

fearlessly and fairly with a distressing situation.

His report in favor of action against the officers

of the road, however, was rejected by the Ad

ministration, apparently to the regret of all

impartial citizens.

AGREEABLE essays

into the border land

of law, literature, and

philosophy, are hard

to extract from a

busy profession

though the talent, we

are sure, and the in

clination, we trust,

still survive the

breathless pursuit of

wealth. We were

glad therefore to ob

tain the result of

Mr. Morse's medita

tions upon a portion of the philosophy of the

law.

Mr. Charles Morse, D.C.L., was called to

the Bar of Nova Scotia in 1885, and appointed

Deputy-Registrar and Reporter of the EX-
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chequer Court of Canada by the Dominion ,

Government in 1888. He is a graduate

(LL.B.) of Dalhousie University, Halifax, and

(D.C.L.) of Toronto University. Mr. Morse

is a law examiner in the latter institution.

He is an associate editor of the Canada Law

Journal, and has been a frequent contributor

in prose and verse to THE GREEN BAGand other

legal periodicals. In conjunction with Charles

H. Masters, K.C., he founded the Canadian

Annual Digest in 1896, of which he is still one

of the editors.

EVEN a law magazine is entitled to indulge

in fiction in midsummer though the narrative

of Florida practice which we publish is, we are

told, a true story.

We suspect, more

over, that the author

could identify his

hero. If the strict

ness of any of our

brothers beclouds his

sense of humor and

he is disposed to criti

cise the ethics of the

alleged Mr. Brown, be

it known that the

author, though

trained at the Bar and

a former practitioner,

has, like so many

other lawyers of literary talent, deserted the

field that even Lord Bramwell found three-

quarters dry, for the more joyful land of

romance.

Mr. Boone is a graduate of Williams College

and of the Law School of the University of

Virginia. His early practice was in Florida

and Charlottesville, Virginia, where he now

makes his home. The success of his stories

of Virginia life has led him to take up a tem

porary residence in Italy, and to devote his

entire time to literature. We are promised,

however, some studies of modern Italian

theories of jurisprudence.

THAT there are veins of undeveloped humor

in the statutes and reports is disclosed now and

then by such merry stories as Mr. Washington

has written for us. We were glad to find the

light of originality in one of the many attempts

HBNRT BURNHAM BOONK

in this field which we are permitted to pass

upon.

Mr. Bushrod C. Washington, who is a

descendant of John Augustine, a brother of

Gen. George Washington, was born near

Charles Town, Virginia, in 1839, and received

an academic education at St. Timothy's Hall,

Maryland. Upon the secession of Virginia

he entered the Confederate army, serving under

Jackson in the "Stonewall" brigade. He was

wounded and captured at the battle of Kerns-

town, and detained five months as a prisoner

in Fort Delaware. Being exchanged, he was

transferred to the cavalry service under Gen. J.

E. B. Stuart, was promoted to a lieutenancy

for gallant services in the battles of "The

Wilderness," was again wounded, captured,

escaped, was wounded again and disabled till

the close of the war. After the war he resumed

for a time the cultivation of his farm. He is the

author of a biographical sketch of "The Late

Justice Bushrod Washington"; "Mt. Vernon,

the American Mecca"; "Was Washington

Author of his Farewell Address?" etc.

IN pursuance of our policy of publishing

legal expositions of trials of national impor

tance we offer in this issue an account of the

first and most impor

tant of the Oregon

Land Frauds cases.

Though the disgrace

of United States Sena

tors is almost ceas

ing to be surprising,

there is an element

of interest in the

magnitude of the al

leged land frauds and

the importance to the

great states of the

West of wiping out

these outrages.

Mr. McCamant is a native of Pennsylvania

and is a graduate of LaFayette College. After

reading law in the office of J. Hay Brown, now

justice of the Pennsylvania Supreme Court, he

moved to Portland, Oregon, in 1890, where he

has since engaged in practice. Since 1894,

he has been one of the masters in chancery of

the United States Circuit Court for the dis

trict of Oregon.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

Ifgal periodicals of the preceding month. The space devoted to a summary does not always represent ike relative

importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre

viation is impracticable.

CONSTITUTIONAL LAW (Delegation of Legisla

tive Power)

IN the Central Law Journal of July 7 (V.

Ixi, p. 3) F. E. Williams prints a brief en

titled, "In How Far May Acts of the Legis

lature be Made Contingent upon Being Ac

cepted by Popular Vote without Violating the

Principle that Legislative Power Cannot be

Delegated."

He summarizes his views as follows:

"It may be said under the sanction of what

is believed to be the better opinion and

weight of authority, that the following propo

sitions are established:

"First. Independent of any express consti

tutional authorization, the enactment, opera

tion, or taking effect of a legislative act cannot

be made contingent upon popular acceptance

by the state at large, for the reason that such

acceptance is inconsistent with our system of

representative government and is therefore

construed as a violation of the principle that

legislative power cannot be delegated.

" Second. In the absence of an express con

stitutional limitation, local option laws both

general and special, if confined to local affairs,

may be passed, although their operation is

contingent upon a favorable vote of the dis

tricts to be affected, and such laws do not

violate the principle that legislative power

cannot be delegated, for the reason that they

are justified by virtue of the power and dis

cretion of the legislature in its control of

public corporations, and because of their an

alogy to the system of local self-government

which existed in America before our constitu

tions were adopted and in the mother country

from time immemorial."

CONSTITUTIONAL LAW (Freedom of Contract.

Limitation of Hours of Labor)

JEROME C. KNOWLTON contributes to the

June Michigan Law Review (V. iii, p. 617) an

article on the constitutional right of "Free

of Contract." Of contracts with muni

cipalities he says:

"There can be no doubt but that the state,

for itself or its municipalities, mere agents of

the state for most purposes, may by general

law specify the terms upon which it will con

tract with parties. There is no principle of

local self-government involved." The cases,

however, leave this principle of doubtful ap

plication. "The line of demarkation in this

respect between the legislative functions and

the business functions of a municipality is

very dim and sometimes overlooked. Free

dom of contract is, by some courts, consider

ably restricted, as in the Atkin case, and

wholly unbridled, as in the Michigan case.

The New York doctrine, if we can tell what it

is, seems to approach nearer to the constitu

tional guarantees of the citizen.

"The right of contract as between indi

viduals is no less uncertain than as between

the individual and the state. It is conceded

that this right as pertaining to private prop

erty or personal liberty is guaranteed by the

Constitution of the state and of the nation,

but what limitations may be placed upon its

free enjoyment present troublesome questions

before the courts.

' ' Where persons are incapacitated from giv

ing complete assent to a contract, by reason

of age or infirmity or artificiality of construc

tion or where the contract itself is of such a

nature that the making of it would be detri

mental to the public generally, then there is

little doubt of the right and duty of the legis

lature to regulate or prohibit. Within this

field public policy has full control, but beyond

it the Constitution stands to protect the citi

zen in his natural rights.

"The right of contract is possessed and en

joyed subject to the police power of the state.

This power has never been defined, and its

relation to freedom of contract is imperfectly

understood. It certainly includes the power
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of the state to protect itself by legislation, and

under it contracts which tend to defeat the

ends of government or are manifestly preju

dicial to the interests of the whole people may

well be prohibited. Beyond this very little

can be said that is satisfactory.

"There has been no doubt but that the

state may pass laws in preservation of the

public health. The constitutional guarantees

of the individual do not abridge the power of

the state to do this."

In this connection the author discusses

elaborately, among others, the now famous

case of People v. Lochner. Of this case he

says:

"If the Supreme Court of the United States

continues to look beyond the proclaimed pur

pose of a law and to judge of its constitution

ality from the manifest motives for its enact

ment, there will be found in a few years

much waste paper in the statute laws of our

several states. Nothing is better known than

that a large part of the paternal legislation of

recent years, relating to the ordinary callings

in life, has been enacted and defended on one

pretended purpose or another when the real

purpose and effect of the law are in violation

of the letter and spirit of the Federal Consti

tution."

In the main his views of this case agree with

those of Professor Freund in his article in our

last number.

CONSTITUTIONAL LAW (Mandamus)

"Mandamus Against a Governor" is dis

cussed by Edward J. Myers in the June

Michigan Law Review (V. iii, p. 631).

"The question whether the courts have the

power to issue the writ of mandamus against

the chief executive of a state to compel the

performance of a duty imposed upon him by

law, has been answered in two irreconcilable

lines of decision — the one being that the

Governor is not answerable to the writ to

compel the performance of his duty, be it

either discretionary or ministerial in its char

acter, the other, that he is liable to the writ

to compel the performance of duties purely

ministerial in nature.

"It is proposed to review here the cases

wherein the question has been decided, cov

ering the period of time from the year 1839 to

and including the decision of another very

recent case, that of State ex rel. Higdon v.

Jelks, Governor, and to make this examina

tion in the light of the discussion in State of

Ohio v. Nash."

The author first collects an array of author

ities supporting the proposition that the writ

will not lie against the Governor to compel

the performance of any official duty, he being

entirely removed from the control of the

courts without regard to the question as to

the nature of his duties, whether strictly exe

cutive or political or purely ministerial. Then

follows a collection of authorities from juris

dictions, which, "while granting the complete

independence of the Governor of the state

from judicial control in the performance of

his purely executive and political functions,

have held as to the ministerial duties incum

bent by law upon him and which the legisla

ture might, with equal propriety, have required

any other officer to perform, that the writ of

mandamus will lie to compel the performance

of such duties."

"The rule, that 1he Governor of a state is not

amenable to the urit of mandamus, to compel

the performance of a duty, be it ministerial or

discretionary in its nature, is the one which

seems to be more in accord with sound legal

principles. And as a basis for this conclusion,

the following reasons are advanced:

"First. That the rule that the writ is

issuable and enforceable against the Governor

of a state, in matters purely ministerial in

character, is clearly against the great weight

of judicial authority.

"Second. If the writ of mandamus were

granted, it would prove unavailing.

" Third. The independent and distinctive

features of the departments of government

forbid the interference by one with the other.

"Fourth. The Governor's accountability to

the people at the polls, and his liability to

impeachment, afford adequate remedies for

his failure to perform ministerial duties.

"There seems to be no doubt as to the

trend of judicial authority and no further

comment upon that point is necessary.

"It is a fundamental principle of law, that

the writ of mandamus will never be granted

in cases where, if issued, it would prove

unavailing. And where the object sought is
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impossible of attainment, that is, where there

is a want of power to enforce it, if granted,

it will be withheld. The Governor being the

chief executive officer of the state, is not

amenable to the processes attempted to be

enforced by executive officers of a rank in

ferior to him. No power exists to compel the

chief executive to act."

EVIDENCE (Expert Testimony)

IN the June Michigan Law Review (V. iii,

p. 597) H. B. Hutchins continues his treatise

on "The Examination of the Medical Expert."

He concludes his elaborate analysis of the cases

as follows:

"A reading of the cases upon the subject

of expert testimony must reveal the fact that

the criticisms of the courts upon it are justi

fied, not on account of any inherent danger in

such testimony, or because of its necessarily

unsatisfactory character, but rather because

of the frequent failure of counsel to conduct

the examination of experts in accordance with

the rules governing the admission of opinion

evidence and a lack of appreciation, or, at all

events, a forgetfulness, in many cases, by both

counsel and expert that the function of the

latter is quasi-judicial. In his enthusiasm for

his client, the trial lawyer steps beyond the

bounds, and he finds a ready second in his

expert who has become imbued with the

spirit of the advocate. The result is error

which prompts caustic comments by the re

viewing court, not always upon the course of

counsel or the attitude of the witness, but

frequently upon the general worthlessness and

danger of expert testimony. That within his

proper field the expert is a necessary factor in

the administration of justice, cannot admit of

doubt. In many cases, without his aid, courts

and juries would be helpless. That expert

testimony, if the case demands it, and it is

properly and logically developed, is safe and.

helpful, is the verdict of reason and experience.

In the absence of a reform that would make

the expert the appointed officer of the court,

instead of the paid employee of a party, he can

escape disparagement only through the care of

counsel in the conducting of the examination

and his own care in preserving the judicial

attitude."

INTERNATIONAL LAW (Destruction of Neutral

Prize)

A BRIEF sketch of the law relating to

"Destruction of Neutral Ships by a Bellige

rent" by Hugh H. L. Bellot, in the Law Times

of July i (V. cxix, p. 193) thus summarizes the

subject:

"By a universal rule of international law a

belligerent captor must take his prize, whether

enemy or neutral, into one of his own ports for

adjudication. To this rule there are certain

exceptions, some of which are generally rec

ognized as legitimate, whilst others are re

garded as doubtful, or, at any rate, do not

receive universal acceptance. The recent cases

of the Thea, the Knight Commander, and the

Oldhamia are examples of the latter class. To

the general rule, the destruction of an enemy's

ships forms the first exception. The weight

of authority, municipal regulations, and inter

national usage unite in admitting that under

certain circumstances, such as the dangerous

condition of the prize, the possibility (if re

leased) of giving information to the enemy,

the want of men to form a prize crew, the

lack of provisions or water, the prize, if an

enemy's, may be ransomed, sold, retained, and

used as a tender or what not or destroyed.

"The proposition that a belligerent may

destroy every ship, perhaps chartered by a

neutral and laden with neutral goods, sailing

under his enemy's flag, because he lacks a

prize crew or has no ports, is not supported

either by international usage, law, or author

ity. 'Such a proposition,' says Mr. Charles

Clarke, 'is an application of the rule of piracy

which may be very convenient to the pirate,

.but is wholly unjustifiable as to anyone else.1

' ' But with the destruction of neutral vessels

and cargoes it is far otherwise. A right to

destroy neutral vessels has no existence in

international law. If it is impossible to bring

a neutral prize within the jurisdiction of a

court of competent jurisdiction, she must be

released immediately.

"The confusion of thought which has made

this an apparent exception to the general rule

that a prize, whether enemy or neutral, must

be brought in for adjudication has arisen from

regarding exceptional conduct as a rule of

conduct.

"What the decisions of the English prize
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court establish is. this: An enemy's ship may

be destroyed under exceptional circumstances;

if a neutral ship is destroyed under similar

circumstances, this confers no right upon the

captor. On the contrary, he has committed

an offense against international law for which

he must make not merely restitution for what

he has destroyed, but must also pay a penalty

in the shape of damages and costs."

The author criticizes as suicidal the attitude

of the British government of acquiescing as

neutrals in a contrary policy while enforcing

greater strictness on her own commanders in

time of war.

JURISPRUDENCE (Law Merchant, Vitality of)

IN the Law Journal of June 17 (V. xl, p. 467)

appears the following note of an interesting

recent English decision.

"The decision of the Divisional Court in

Webb, Hall & Co. v. The Alexandria Water

Company that the share warrants of the de

fendant company are negotiable instruments,

illustrates the adaptability of the law merchant

to the conditions of modern commerce. The

law merchant is that portion of the common

law which is founded on the usages of mer

chants. It has been developed by judicial de

cisions, and has certain disadvantages insepara

ble from a system of case law; but, on the

other hand, it has the great advantage of being

flexible, while codified law is rigid. If the view

expressed in Crouch v. Le Credit Foncier, 42

Law J. Rep. Q. B. 183; L. R. 8 Q. B. 374, had

continued to prevail, much of this advantage

would have been lost ; for in that case the Court

of Queen's Bench held that the quality of nego

tiability could only be annexed to an instru

ment by the ancient law merchant. For

tunately, in Goodwin v. Robarts, 45 Law J.

Rep. Exch. 748; L. R. 10 Exch. 337, the Court

of Exchequer Chamber prevented the mis

chief threatened by this decision, by affirming

the rule that the custom of merchants may

make any instrument negotiable — a judgment

which has been acted upon in several instances.

Moreover, in one of the latest cases, Edelstein

v. Schuler, 71 Law J. Rep. K. B. 572; L. R.

(1902) 2 K. B. 144, Mr. Justice Bigham showed

an appreciation of the fact that the world of

commerce moves faster than it was wont to do.

'It is to be remembered,' said the learned

judge, ' that in these days usage is established

much more quickly than it was in days gone

by; more depends on the number of the trans

actions which help to create it than on the time

over which the transactions are spread, and it

is probably no exaggeration to say that nowa

days there are more business transactions in an

hour than there were in a week a century ago.' "

JURISPRUDENCE (Sociology)

A SUGGESTIVE editorial on the process of de

velopment of modern law appears in the Lair

Journal of June 17 (V. xl, p. 468).

"Sociology is a word which meets us often

in print now. Is has a society all to itself in

England. It has an important journal devoted

to it in the United States. It is the crown and

consummation of Herbert Spencer's lifelong

labors in philosophy, but somehow the lawyer

—even the scientific lawyer—pays no attention

to it. Perhaps it is that there is something too

indefinite about it for the practical intellect of

the lawyer, and it must be confessed that a

haze does hang round the subject. But it is a

great illuminating idea, and sooner or later the

jurist will have to reckon with it. Pascal long

ago conceived of society as a sort of 'colossal

man,' but to that great thinker it was rather a

figure of speech, a brilliant guess like some of

Aristotle's, than a scientific theory. The

sociology of to-day is nothing if not scientific.

It grounds itself on the hypothesis that society

is a living organism, analogous to plants and

animals, grows like them in accordance with

fixed laws, has its maturity and its decay.

Certainly there are striking analogies between

the individual and society, their constitution

and their development. Think, to take an

illustration of what Spencer calls 'differentia

tion,' how the Curia Regis branched out into

the King's Bench, the Common Pleas, the

House of Lords, the Privy Council, the Court

of Chancerj' ; how the process of 'integration'

again has been bringing together the feudal

and petty jurisdictions under one head, the

King's justice, and consolidating local customs

into the common law of England. To trace

the processes here and in other directions would

take volumes ; but if these principles are really

at work determining the evolution of society

and of law, are they not worth the lawyer's

attention? "
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THE COST OF A PRINCIPLE

BY EDGAR WHITE

AT the December call of the Kansas City

Court of Appeals docket, the biggest case over

a small matter ever tried in Missouri passed

into history. The style of the action was John

Massengale v. Elijah E. Rice. The Appellate

Court's uncontested order of affirmance crowned

Elijah with the victor's laurel wreath.

The subject of litigation was a spindle-

shanked steer, "a very ordinary animal, a

scrub," the plaintiff said, "worth about 830."

The life of the steer fight and the great Civil

War were about the same — five years.

If there is a Missourian who has not heard

of the Celebrated Steer Case it is because his

parents were shamefully derelict in their edu

cational obligations to him. It has become. a

part of the state's fame, just as in less peaceful

days Charles Quantrill, Bill Anderson, and the

James boys enriched the commonwealth's

history with a certain distinction.

In September, 1899, John Massengale, of

Macón County (known as "Missouri John"

when herding cattle back in Wyoming), missed

from his ranch a small red steer. It didn't

bother him much, because he had a thousand

of much better quality left, and he never lost

any time in hunting up the prodigal. But one

evil day a horseman came along the road and

called "Missouri John" out. He told him he

had seen his missing animal down on Rice's

farm, which was just across the line in Chariton

County. John went over to see Farmer Rice.

Together they visited the herd, and Massengale

promptly spied the scrub.

"That's mine, Elijah," he said.

" No, John," replied Elijah, "we raised that

steer ourselves."

Massengale telephoned to his lawyer at

Macón and a suit in replevin was filed. Before

the justice the plaintiff described his animal as

"a dark red steer, a round body, rather a small

dark two-year-old, a little under average size

with a white spot in his forehead, and an under-

bit in the right ear."

Elijah gave the description of his steer as

follows: "Well, the steer is what I would call

a red steer. He has just a white spot on his

forehead, with an underbit in the right ear."

The similitude of belief furnished beautiful

grounds for warfare. Both men had money

burning in their pockets. The border was soon

aroused by adherents of the two prominent

litigants. " MissouriJohn " had begun his career

by rounding up cattle in the West and he knew

he could not be mistaken. Elijah had grown up

in the valleys where a man's social success was

rated according to his knowledge of steercraft,

and he felt that he knew the subject of con

troversy as well as he did any member of his

family. In passing, it may be remarked that

it is fairly safe to criticise a cattleman's com

mand of the King's English, or his manners at

the dinner table, but when you challenge his

capacity to identify anything that wears horns

you can look for trouble with entire confidence.

There were seven trials. Hung juries, ap

peals, and changes of venue strung the litigation

out half a decade. It traveled along a highway

paved with shining dollars, until at the climax

it was figured the unsuccessful litigant stood

to lose 85,000.

The case would have ended in 1900, but at

the very end of the trial, during a strong appeal

to the jury, Elijah's leading lawyer, J. A. Col

lect, used this language, taken from the printed

record :

"Massengale obtained his start by rounding

up unbranded cattle in the West; and branding

them as his own. In the West they call that

'branding mavericks,' but here in Missouri we

call it plain-out cattle stealing."

That short tirade cost Elijah $300, for the

plaintiff appealed on the ground that there was

no evidence in the record to justify the attack,

and after the Appellate Court had read through

the 275 printed pages it so held, and Elijah:

had to pay for the brief.

During the life of the steer case it had been

tried at Bynumville, Salisbury, Kansas City,

and Fayette. When the trial was "on" in a

town, the tavern-keepers would send out for

extra help in the cook room and buy out the

grocers. Each side levied on its respective

township for witnesses, and when the two clans

would meet in a town there wasn't much room

for anybody else.

The case was fought out with varying honors

until a fatal day in last April, when a jury came
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into court at Fayette and said the steer be

longed to Elijah.

" Missouri John's " lawyers went through the

long record of the last trial with a microscope,

and then met their client at Macon.

"The jig's up, John," said one of the barris

ters, gravely. "There ain't the ghost of a

ground to hang an appeal on this time."

"We're beat, you mean?" asked the big

ranchman.

"You've guessed right."

"Well," said John, "I hate a croaker. I

went to law for a measley, spindle-shanked

steer, and I'm going to take what the law hands

out. Figure up what the fun has cost me,

boys, and the check's ready."

He sat awhile and calmly pulled at his pipe.

Then he picked up his sombrero and walked to

the door, where he hesitated and looked back.

"But, say, fellers," he remarked, "that was

my steer! "

The defendant notified " Missouri John's "

attorneys that he would file a motion for

affirmance in the Court of Appeals at the fall

term, and they told him to go ahead — they

were tired.

The steer is still enjoying life on Elijah's

broad pastures. He has recently had it pho

tographed and to show he entertains no ill-

will has sent copies of the picture to "Mis

souri John" and his four lawyers.

MACON, Mo., July, 1905.

He Was Only Lieutenant. — It is said that

legal documents are dry, yet, at times, much

of humor and pathos, unknown to either the

public or the profession, creep into the record.

In a divorce proceeding recently instituted,

when and where is immaterial, the parties had

lived together more than seventeen years, and

there were threechildren, the oldest a girl of six

teen; and differences had arisen between the

parents, concerning the hour at which a young

man, who was waiting on the daughter, should

leave. High words followed, and while they

continued to occupy the same house their

relations became strained. The husband was

,a mechanic, working some distance from home

.and consequently was obliged to take his din-

•ner with him. The couple had accumulated

rsome property and owned their own home,

ithe title to which, however, was in the wife's

name. After he had eaten his breakfast one

morning he went to his work, carrying with

him his dinner, both prepared by his wife.

During his absence the wife, advised by in

termeddling friends, instituted divorce pro

ceedings, alleging cruel and inhuman treat

ment, making her life burdensome, etc., that

her husband quarreled with her and applied,

during such quarrels, abusive language to her,

and obtained through her attorney an order

on her husband to show cause why he should

not be enjoined from returning home, or from

Interfering with their property, alleged to be

the wife's separate estate. The story told in

the affidavits filed by the husband in response

to the order, contains something of humor

and all of pathos that can be compressed into

words: We quote verbatim.

"This defendant admits that he and the

plaintiff quarreled, but such quarrels were not

more serious than those arising in many fam

ilies over differences concerning their domestic

affairs, and the plaintiff bore her full share in

their promotion and continuance, for it is pro

verbial that ' It takes two to make a quarrel. '

" Affiant denies that he treated the plaintiff

either cruelly or inhuman, but on the con

trary he alleges that during their seventeen

years of married life she has been in control

of the house and swayed the scepter over, and

ruled himself and his family with no uncertain

hand ; that hehasnever had any higher position

than that of lieutenant in his own household

in which his wife was the officer in command

and that he has never been in the line of pro

motion.

"Affiant further says that he knows of noth

ing more cruel than the treatment attempted

to be meted out to him in this case by the

plaintiff here — receiving from him but three

days since his monthly earnings up to the last

dollar, preparing his breakfast, handing him

his dinner pail and bidding him good-bye this

morning as he went forth to labor for her and

those he loved, and then, without a word of

warning and leaving him without a penny to

procure himself a supper or a bed, among

strangers, seeks to exclude him from the home

built and made possible by his industry, and

which he hoped would be his refuge in old age

when his power to labor longer has passed

awav. "
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It is needless to say the injunction was re

fused and plaintiff enjoined from interfering

with his enjoyment of his home pending trial.

Idem Sonans. — When Judge Lemuel LeB.

Holmes was district attorney he told this story

on himself: About the time that the law was

passed providing for the trusteeing of wages,

he had a case given him by a client, and he

trusteed the wages of one Manuel Sylvia, an

operative in the Potomska mill, New Bedford.

Now, the Manuel Sylvias in the New Bedford

directory fill pages, like unto the John Smiths

and Joseph Johnsons in other communities,

requiring some other description if identity is

aimed at.

Shortly after the writ had been served,

Hiram Kilburn, the agent of the mill, stopped

Mr. Holmes on the street and began emptying

the vials of his wrath. Mr. Holmes demanded

to know what the trouble was.

"Why, you trusteed the wages of Manuel

Sylvia in our mill, " exploded Mr. Kilburn.

"What of it?" asked Mr. Holmes, with

dignity.

"What of it?" repeated Mr. Kilburn, excit

edly; "there are twenty-seven Manuel Sylvias

in the Potomska mill. We have had to hold

up the pay of every one of them, and when I

left things looked like a riot. " — Boston Her

ald.

Advice. — Abe Hummel, the New York

lawyer, who is known as a master of repartee,

is to be credited with a new, pithy, and very-

much-to-the-point retort. The other morning,

accompanying a client to court, the case at

issue being a breach of promise suit for dam

ages, based on letters written by the defendant,

the counsellor had been giving a lesson on

morals to his client, when the latter dejectedly

remarked: "Oh! I know all about it, Abe;

the same old song, 'Do right and fear noth

ing.'"

"No! no! That's not it at all," answered

Abe; "don't write, and fear nothing." — Ar

gonaut.

An Oklahoma Letter. — (Mr County At-

turna.) — Dear Sir on the 28 of Last Mo i

wear vean,' Much taKen biuy a surprise When

i wear Call to Bee pressen at Judge falice Coart.

to ancer to a charge of taKing the sume of a

Bout 24 Bushels of coin from Mr. H. C. reaves

on the 24 of last Mo i and My Broth Hav give

a good Bound and are read-y. for tryel at eney

day Dear Sir i cand prove Whear Wee Wear

and that Wee Hav a bout 45 Head of Hougs

and 5 Head of Haurses. and that Wee Hav

Bouit Couirn from Ever mand that had it to

sell a round us.

We Hav bouit coirn from Mr. H. C. Reaves

to fead with and Hav Keep out the best years

to plat so Whend the Charge Wear made otrit

We had a bout 3 PKs. of the H: C. Reaves

Coirn and Hav got it untell yet Mr. County

(Att) i cand prove Buy my Nabers that i am

a worker and not a loafer of Course i Hav Ben

told What was the Mater Buiy i of My Nabers,

that if wear not eney thing But Presddgeuess a

gain Mee. But Mr. County Atturney I Will

ask You for are Eariley trylc i want to show

to this county and my Community Just Who

i am a worker and not a corn thief.

Now i will Close My Lanthey Letter.

Hopeing to heare from you at Wounce.

• Your Writers

Harry Wall and Lee Wall

At Whome.

A BOOK of delightful interest to one familiar

with the English law reports, though not as

well known as it deserves to be, is the anony

mous collection of anecdotes regarding famous

Englishmen of the last century, entitled "Per

sonalia," by "Sigma" (Copyright, 1903, by

Doubleday, Page & Co.).

From its chapter on lawyers we reprint by

permission the following extracts.

THE Baron was trying a case which turned

on what constituted "necessaries" for a minor,

the leader on one side being a rather decrepid

and eldery Queen Councillor, whose marriage

to the somewhat mature daughter of a patrician

house had occasioned a certain amount of

ironical comment on the part of his learned

friends, while the opposing party was cap

tained by a "silk" who, although younger than

his antagonist, had decidedly the advantage

of him in the matter of olive branches. The

question for decision was whether a piano con

stituted a "necessary," the childless old bene

dict arguing that it was, and his opponent, the
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paterfamilias, insisting that it was not. At

last the former, by way of clinching his con

tention, began to allude rather pompously to

his married experiences, a subject he was very

fond of introducing on account of tha august-

ness of his alliance. "My lord," he osten

tatiously urged, " as a married man I can speak

with some authority on these matters, and in

my experience 1 have always understood that

a piano was a 'necessary' for any one in the

position which the minor in this case occupies."

Hereupon the "paterfamilias" counsel cruelly

interupted with: "My lord, my learned friend

boasts of his married experiences, but I must

remind him that, as a matter of fact, he only

entered upon the connubial state compara

tively recently, whereas I, my lord, have not

only been married nearly twenty years, but am

the father of a large family ; while in that re

spect, so far as I am aware, the union to which

my learned friend refers with so much com

placency has not proved equally fortunate."

"My lord," furiously rejoined the other, "I

must really protest against my friend making

these offensive remarks. I request your lord

ship " he was continuing with accelerated

•wrath as the titter in court became more pro

nounced, when Baron Pollock, bending over

from the bench, threw oil upon the troubled

•waters by quietly interfering with, "Gentle

men, I think we had better confine ourselves

to the issue in the present case."

MR. JUSTICE BYLES was another "strong"

judge of that epoch whose austere demeanor

•was in strict harmony with an almost ultra-

puritanical attitude of mind, which on one

occasion was subjected to a very unwelcome

experience. He was trying a case at Win

chester, in which some soldiers of the depot

were indicted for a riotous affray with a gang

of navvies employed in the neighborhood.

One of these navvies had been under examina

tion for a considerable time with very little

practical result, and at last the judge, inter

posing, observed to the examining counsel that

he appeared to be making very little way with

the witness, who had better be allowed to give

his evidence after his own fashion. "Come,

my man," said the judge reassuringly, "we

must get to the end of this. Suppose you tell

the story in your own way. " " Well, my lord, ' '

broke out the navvy, greatly relieved at being

delivered from his tormentor, "you see it was

like this: We met the sodjers on the bridge

and one of 'em says to me 'Good mornin'.'

'Good mornin', yer—'." But before the

specimen of appalling vernacular that followed

was well articulated Mr. Justice Byles had fled

precipitately from the bench, with, no doubt,

a mental resolution never again to invite a wit

ness of the navigating order to "tell his story

in his own way."

APROPOS of witnesses and counsel, I think

the most scathing retort that I ever read was

the following, which I saw in some country

newspaper report of an assize case. A counsel

had been cross-examining a witness for some

time with very little effect, and had sorely

taxed the patience of the judge, the jury, and

every one in court. At last the judge inter

vened with an imperative hint to the learned

gentleman to conclude his cross-examination.

The counsel, who received this judicial intima

tion with a very bad grace, before telling the

witness to stand down, accosted him with the

parting sarcasm: "Ah, you're a clever fellow, a

very clever fellow! We can all see that!"

The witness, bending over from the box,

quietly retorted, "I would return the compli

ment if I were not on oath 1 "

ALTHOUGH posing as one of those unterres-

trial judges who have never heard of a music

hall, and are wholly unacquainted with slang,

Lord Coleridge was not above enjoying an

occasional touch of billinirsgate when applied

to any individual whom he did not particularly

affect. One of his learned brethren, with whom

he was on intimate terms, was one day abusing

a fellow puisne, who happened to be especially

repugnant to them both, in language the re

verse of Parliamentary. Coleridge listened

to the opprobrious appellations with bland

satisfaction and then unctuously observed,

"I am not addicted to expressions of that kind

myself, but would you mind saying it again?"

As is well known, he signalized his tenure of the

lord chief justiceship by presenting the unpre

cedented spectacle of appearing as a defendant

in an action brought against him by his son-

in-law, in the course of which he sat in the body

of the court prompting his counsel. Doubt
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less this unedifying incident was due rather to

his misfortune than to his fault; but ermine,

even if itself unsullied, becomes somewhat

depreciated when placed in contact with dirty

linen, and Lord Coleridge never quite survived

so unfortunate a shock to his prestige.

How much Coleridge, when at the bar, owed

to the untiring ability and laboriousness of

Charles Bowen only those who were behind the

scenes can properly estimate. Bowen cer

tainly never recovered the strain of the Tich-

borne trial, in which he was throughout the

animating spirit of the Attorney-general, who

without him would many times have perilously

floundered. Bowen was one of the subtlest and

most brilliant lawyers that ever adorned the

English bench. Moreover, he was endowed

with a peculiarly mordant wit, enunciating the

most sardonic utterances in a voice of almost

feminine softness. Of these, perhaps, the most

prominent was his protest to the counsel who

was impugning wholesale certain evidence

which had been filed against his client.

"Aren't you going a little too far, Mr. ?"

he murmurously interposed. "Truth, you

know, will occasionally out, even in an affi

davit."

Lord Esther was at the best but rugged ore

compared to the thrice-refined gold of Charles

Bowen, who, if he had only deigned to trample

the dust of the political arena, would have

equaled on the woolsack even the reputation

of Westbury.

But law was not the only field in which he

shone. If not actually a poet, he was a verse-

writer of a very high order, while as an essayist

or a historian he would, by dint of style alone,

assuredly have won a distinguished place.

His single defect was perhaps an undue pro

clivity for irony, which on one occasion he

indulged in from the Bench, with disastrous

effect on the jury. Shortly after his appoint

ment as a puisne judge he was trying a burglar

in some country town, and by way of mitigat

ing the tedium of the proceedings summed up

something in the following fashion: "You will

have observed, gentlemen, that the prosecuting

counsel laid great stress on the enormity of the

offense with which the prisoner is charged, but

I think it is only due to the prisoner to point out

that in proceeding about his enterprise he at all

events displayed remarkable consideration for

the inmates of the house. For instance, rather

than disturb the owner, an invalid lady, as you

will have remarked, with commendable solici

tude he removed his boots and went about in

his stockings, notwithstanding the inclemency

of the weather. Further, instead of rushing

with heedless rapacity into the pantry, he care

fully removed the coal-scuttle and any other

obstacles which, had he thoughtlessly collided

with them, would have created a noise that

must have aroused the jaded servants from

their well-earned repose." After proceeding

in this strain for some little time, he dismissed

the jury to consider their verdict, and was

horror-struck when, on their return into court,

they pronounced the acquittal of the prisoner.

Lord Bowen was probably the only judge

who, on being summoned on an emergency

to the dread ordeal of taking admiralty cases,

entered upon his doom with a pleasantry.

After explaining to the counsel of that con

summately technical tribunal the reason of his

presiding over it on the occasion in question,

and warning t^hem of his inexperience in this

particular branch of practice, he concluded

his remarks with the following quotation from

Tennyson's beautiful lyric, then recently

published :—

"And may there be no moaning of the Bar

When I put out to sea."

ONE of the greatest equity judges of the

last half century was the late Sir George Jessel,

the first and so far the only Jew who has been

raised to the English Bench. Jessel's appoint

ment was received with a certain amount of

misgiving, not on account of his attainments,

which were unexceptionable, but by reason of

an undesirable audacity which had occasionally

marked his conduct of cases at the Bar. There

is no doubt that at a pinch, in order to score a

point, he was not above "improving" the

actual text of the report which he purported

to be quoting, and I well remember that this

practice produced quite a dramatic little scene

when, having sprung upon a particularly pains

taking opponent some case which apparently

demolished the latter's argument, that learned

gentleman, with an almost apoplectic gasp,

requested that the volume might be passed to

him. The result of his perusal was more satis
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factory to himself than it was to Jessel, who,

however, treated the matter as a mere trifle not

worth fussing about and calmly restarted his

argument on a new tack.

In this undesirable habit he resembled an

eminent predecessor who, on investing some

obsolete case on which he was relying with a

complexion peculiarly favorable to his argu

ment but quite new to the presiding judge, the

latter quietly asked him to hand up his volume

of reports. After a moment's critical examina

tion the judge handed the volume back with

the scathing rebuke: "As I thought, Mr. ,

my memory of thirty years is more accurate

than your quotation." •

But once on the Bench, Jessel not only dis

carded all derogatory methods, but also

pounced remorselessly on any too ingenious

practitioner who might attempt to resort to

them, and brief as was his judicial career, he

contrived to leave a reputation unrivaled in the

Rolls Court since the days of Sir William Grant.

A CHANCERY court is not, as a rule, a very

amusing resort, but Vice-chancellor Malins

was always able to command a fairly "good

house," as he might generally be counted on to

show a certain amount of sport under the

stimulating attacks of Mr. Glasse and his

Hibernian rival, Mr. Napier Higgins. Mr.

Glasse, whose countenance recalled that of a

vicious old pointer, when not engaged in

bandying epithets with Mr. Higgins, applied

himself only too successfully to developing

the unhappy Vice-chancellor's propensities

for making himself ridiculous. Sir Richard,

an amiable, loquacious old gentleman, who had

bored and buttonholed his Parliamentary

chiefs into giving him a judgeship, was cer

tainly an easy prey for a bullying counsel. In

external aspect dignified enough, he was

afflicted with a habit of conversational irrel

evancy which might have supplied a master-

subject for the pen of Charles Dickens. While

Higgins roared him down like a floundering

bull, Glasse plied the even more discomfiting

weapons of calculated contempt and imper

tinence.

The following is a sample of scenes which

were then of almost daily occurrence in Sir

Richard's court. "That reminds me," the

judge would oracularly interpose, fixing his

eyeglass and glancing round the court, "that

reminds me of a point I once raised in the

House of Commons—"

"Really, my lord," Mr. Glasse would bruskly

interrupt with a withering sneer, "we have not

come here to listen to your lordship's Parlia

mentary experiences." Whereat, with an

uneasy flush, the Vice-chancellor would mut-

teringly resume attention. On one occasion I

recollect Mr. Glasse so far forgetting himself

as to exclaim audibly in response to some

sudden discursion from the bench, "D d

old woman!" Every one, of course, tittered,

and the Vice-chancellor, for once nerving him

self for reprisals, bent forward with a scarlet

face and the interrogatory, "What was that

you said, Mr. Glasse?" But his terrible an

tagonist was not to be confounded. Without

a moment's hesitation he replied, airily flourish

ing his many-colored bandana, "My lord, I

will frankly acknowledge that my remark was

not intended for your lordship's ears," an

explanation which Malins thought it prudent

humbly to accept.

But in justice be it said that though intimi

dated in a fashion by this brace of forensic

bruisers, the Vice-chancellor was in his judg

ments no respecter of persons, and in the cele

brated Rugby School case he administered a

rebuke to a right reverend prelate, lately at the

head of the Church, which must have been far

from comfortable reading if a full report of the

proceedings ever came under his notice.

Sir Richard's garrulity once cost him rather

dear. On arriving unusually late in court he

artlessly explained that his unpunctuality

was due to his having started for his morning

ride without his watch, which he had acciden

tally left at home, and in consequence had been

beguiled into a prolongation of his amble

with the "liver brigade." About an hour after

this unnecessary explanation a person pre

sented himself at the Vice-chancellor's house

in Lowndes Square and informed the butler

that he had been sent from the court for Sir

Richard's watch. The butler at first was

suspicious, but on finding the watch on his

master's dressing-table, and thinking that he

would be greatly inconvenienced without it,

he handed the timepiece, a very valuable one,

to the messenger, who promptly hurried off,

but not in the direction of Lincoln's Inn.
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ACCIDENT INSURANCE. (DEATH — VISIBLE

MARK. ON BODY)

N. Y. SUP. CT. APP. Div. 4TH DEPT.

The meaning of a clause commonly contained in

accident insurance policies, but which has seldom

been construed by the courts, is passed upon in

Root i'. London Guarantee & Accident Company,

86 New York Supplement, 1055. An accident

policy insured against bodily injuries sustained

wholly and exclusively through external violence

occasioned accidentally by visible means, and

further provided that the insurance did not cover

injuries of which there was no visible mark on the

body. The insured fell from a bicycle and re

ceived internal injuries, causing angina pectoris

from which he died. There was no visible mark

on the body of insured, and it was contended for

this reason the case did not fall within the compass

of the policy. There was, however, considerable

evidence that after the injury, insured grew pale

and weak and became emaciated. This paleness

and emaciation it was held were visible marks

upon the body within the meaning of the policy.

Menneiley v. Empire Liability Assurance Co., 148

N. Y. 596, 43 N. E. 54; Mutual Accident Ass'n v.

Barry, 131 U. S. 100, 9 Sup. Ct. 755 and Gale v.

Mutual Aid & Accident Ass'n, 66 Hun. 600, 21

N.Y. S. 893, in which identical provisions have

been held not to prevent recovery under some

what similar circumstances are cited, and the

statement in the first mentioned case that the

purpose of the policy was to provide that a case

of death or injury should not be regarded as

within the policy, unless there was some external

or physical evidence that indicated that it was

accidental, is quoted with approval.

BENEFICIAL ASSOCIATIONS. (COMPETENCY

or WITNESSES — TRIBUNAL OP THE ORDER

CONCLUSIVENESS OF DECISION)

MICHIGAN SUPREME COURT.

The effect of a statutory enactment as to the

competency of witnesses upon the proceedings of

a tribunal, established by a beneficial association,

is considered apparently for the first time in

Michigan, in Dick v. Supreme Body of Interna

tional Congress, 101 Northwestern Reporter 564.

Michigan Comp. Laws § 1897, 10181, provides that

no person authorized to practice medicine shall

be allowed to disclose any information which he

may acquire in attending a patient. A by-law

of a beneficial association provided for a hearing

before the supreme board of trustees on death

claims, the claimant to appear and give evidence

to establish his claim, and further provided that

on an appeal to the supreme body the decision of

such body should be final and binding on every

member and his beneficiaries. The statute, it is

held, governs proceedings before the supreme

tribunal of the order so that on a hearing, such as

that provided for by the by-laws, evidence by

physician as to facts which he learned while

treating the deceased member is not admissible.

A necessary corollary to this holding is the further

decision that the determination of the supreme

body, as to liability on a certificate of membership,

is not conclusive where such body acted upon the

physician's evidence admitted in violation of the

statute.

CARRIERS. (IMPOSSIBILITY OF PERFORMANCE

— SPECIAL SHIPPING AGREEMENT — MODI

FICATION BY BILL OF LADING)

U. S. SUPREME COURT.

Northern Pacific Ry. Co. v. American Trading

Co., 25 Supreme Court Reporter, 84, is authority

for the proposition that nonperformance of a

special agreement by a carrier to transport a

through shipment by the vessel of a connecting

carrier sailing on a designated day, is not excused

by the wrongful refusal of the deputy collector of

the port to grant a clearance while the freight

was on board, on the ground that it was contra

band of war. It is to be noted, however, that the

contract was not unlawful when made, nor ren

dered unlawful by any subsequent legislation, and

was made with the knowledge that difficulty might

arise in the course of transportation because of

the character of the freight. It was also held,

that the mistaken action of the deputy revenue

collector did not constitute a "restraint of princes,

rulers, or people" within the meaning of that

phrase in the bill of lading.

Another question of considerable importance

arose in this case upon the contention of the

carrier that the special agreement for through

shipment was modified by the subsequent receipt

by the shipper of a bill of lading, containing a pro

vision that the carrier was not to be liable for any

loss not occurring on its own road. It, however,

appeared that the special agreement was made

between the authorized agents of the shipper and
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of the carrier, and that the bill of lading was after

ward delivered apparently as a mere matter of

form; that the condition relied on was in small

type, and that the bill itself was received only

by a clerk of the shipper and was immediately

hypothecated. Under these circumstances it is

decided that the special agreement was not modi

fied by the bill of lading.

CARRIERS. (INJURY TO PASSENGER STANDING

ON PLATFORM — CONTRIBUTORY NEGLI

GENCE)

MICHIGAN SUPREME COURT.

Under Michigan Comp. Laws, § 6303, declaring

that if a passenger is injured while on the plat

form of a car, in violation of the regulations of the

railroad company, the latter shall not be liable,

provided room and seats inside were sufficient

for the accommodation of passengers, it is held

by a divided court in Morgan v. Lake Shore &

Michigan Southern Ry. Co., 101 Northwestern

Reporter, 836, that where all seats were occupied

and a passenger became faint from conditions

existing as a result of the company's negligence,

and because of inability to get to a window to

relieve his faintness, he sought to get fresh air on

the platform, he was not guilty of contributory

negligence as a matter of law. The force of this

decision as a precedent, especially in other states,

is somewhat weakened by the fact that three of

the six judges dissented.

CONSPIRACY TO DEFRAUD UNITED

STATES. (ESSENTIALS OF OFFENSE)

U. S. D. C. N. J.

The disclosures which followed the burning of

the excursion boat, General Shewn, resulted in the

indictment of the officers of the Nonpareil Cork

Works for conspiracy to defraud the United

States, in that they caused a half pound iron bar

to be placed in blocks of cork to be used in making

life-preservers for use on vessels navigating the

waters of the United States, in order that the

preservers might fulfill the regulations of the

United States government as to the weight and

pass the inspection of the United States officers,

in accordance with section 4400 of the Revised

Statutes. The indictments were demurred to, and

the demurrers overruled. The federal judge held

that conspiracy to defraud the United States is

not limited in its application to conspiracies to

deprive the United States of money or property,

as was contended by the defendants. It was

further claimed that the life-preservers to be made

from the cork which had been weighted with iron

were not to be sold to the United States but to

another party, and that the United States could

not, therefore, by any of the acts charged in the

indictment, be defrauded. It will be remembered

that the cork was being furnished to a company

which had received the contract to supply life-

preservers for use upon certain vessels, and this

firm had notified the Nonpareil Cork Works that

the blocks of cork previously furnished were not

of sufficient weight to comply with the United

States regulations, and the weighted blocks were

then sent with directions that one weighted block

should be used in each life-preserver to bring it up

to the required weight. The court holds that this

was a conspiracy to deceive the officers of the

government in their execution of a duty by secur

ing their unwitting approval of what the law con

demned.

CONSTITUTIONAL LAW. (CITIZENS — EX

CLUSION OF PERSON OF CHINESE DECENT)

U. S. SUPREME COURT.

A case which will no doubt attract a great deal

of attention is that of United States v. Ju Toy, 25

Supreme Court Reporter, 644. Defendant claimed

to have been born in the United States, and to be

returning from a visit to China, when he was

detained by the immigration officers at San Fran

cisco. A hearing was had under the rules of the

Department of Commerce and Labor, and Ju Toy

was ordered deported. A writ of habeas corpus

was issued by the United States District Court,

and a referee to whom the matter was -referred

reported that the petitioner was born in the United

States and was a citizen thereof. The govern

ment appealed to the Circuit Court of Appeals,

which court certified to the United States Supreme

Court questions, first, as to whether the District

Court should have granted the writ of habeas

corpus ; second, whether it should have directed

a new or further hearing upon evidence to be

presented; and, third, whether it should have

treated the finding and action of the executive

officers of the Department of Commerce and

Labor upon the question of citizenship as final

and conclusive. The majority of the court, by

Mr. Justice Holmes, upon the authority of U. S.

v. Sing Tuck 194 U. S. 161, 24 Sup. Ct. Rep. 621.

holds that habeas corpus should not be granted

when the petition alleges nothing but citizenship

as making the detention unlawful; and, further,

that the decision of the executive officers is no

less conclusive on the federal courts in such pro

ceedings when citizenship is the ground on which

the right of entry is claimed, than when the ground

is that of domicile and the belonging to a class

excepted from the exclusion acts, citing Yamataya

v. Fisher, 189 U. S. 86, 23 Sup. Ct. Rep. 6n, U. S.

rel Turner v. Williams, 194 U.S. 279, 24 Sup. Ct.
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Rep. 719; Chin Bak Kan r. U. S. 186 U. S. 193.

22 Sup. Ct. Rep. 891; Fok Young Yo v. U. S. 185

U. S. 296, 22 Sup. Ct. Rep. 686, and Lem Moon

Sing v. U. S. 158 U. S. 538, 15 Sup. Ct. Rep. 967.

The court then holds that the constitutional guar

anty of due process of law does not require a

judicial trial, and is not infringed by the Chinese

immigration act making the decision of the appro

priate department on the right of a person of

Chinese descent to enter conclusive on the federal

courts in habeas corpus proceedings in the absence

of any abuse of authority, even where citizenship

is the ground on which the right of entry is claimed,

citing in addition to the above, Nishimura Ekiu v.

U. S. 142 U. S. 651, 12 Sup. Ct. Rep. 336 and

Fong Yue Ting v. U. S. 149 U. S. 698, 13 Sup. Ct.

Rep. 1016. Judge Brewer in his dissenting opinion

says that the decision is to his mind appalling, and

that, if the procedure provided for by the rules

of the Department of Commerce and Labor does

not constitute a star chamber proceeding of the

most stringent sort, what more is necessary to

make it one? adding, "I do not see how any one

can read these rules and hold that they constitute

due process of law for the arrest and deporta

tion of a citizen of the United States."

CONSTITUTIONAL LAW. (EQUAL PROTEC

TION OP THE LAWS — DUE PROCESS OP LAW

— PROSECUTION- OF LYNCHERS)

U. S. C. C., N. D. ALA.

Ex parte Riggins, 134 Federal Reporter, 404,

was a habeas corpus proceeding growing out of the

lynching of a negro named Maples at Huntsville,

Ala. The federal grand jury indicted a number

of the lynching party for conspiracy under sections

5508 and 5509 of the Revised Statutes. The in

dictment alleged that, by reason of the acts com

plained of, Maples was deprived of the enjoyment

of rights, privileges, and immunities secured to

him by the constitution and laws of the United

States. The demurrers to the indictment were

overruled by Judge Jones in an interesting and

exhaustive opinion, the principal holdings of which

are to the effect that it is impossible for private

persons to prevent the enjoyment of the right to

the equal protection of the laws under the four

teenth amendment, since that right is actually

enjoyed when a citizen is not improperly dis

criminated against in the making or execution of

state laws. The due process of law guaranteed

by the same amendment, however, is denied when

individuals forcibly take a prisoner from the

custody of state authorities and lynch him, making

it impossible for the state to afford him the enjoy

ment of the proceedings which make up the state's

established course of judicial procedure. Also,

that the authority given to Congress to enforce

the provisions of the fourteenth amendment in

cludes and involves the power to legislate for the

protection which the amendment creates, and that

this power may be exercised by Congress either

under the implied power found in the amendment

itself, or under it and section 8 of article i of the

constitution, giving Congress general authority to

enforce all powers vested in it by the Constitution.

DIVORCE. (DIVISION OF PROPERTY — RIGHT

OP ACTION POR PERSONAL INJURIES)

COURT OF CIVIL APPEALS OP TEXAS.

In Ligon v. Ligon, 87 Southwestern Reporter,

838, an effort was made to set aside a judgment

granting a divorce, and providing further that a

right of action which the defendant below had

against a certain railroad company for personal

injuries sustained while in the service of the rail

road company, was community property, and

setting apart an undivided half interest in this

cause of action to the wife in her own right. Pro

vision was also made for the payment of a certain

sum for the support of a child. The injury above

referred to was received by the defendant below

after he and his wife had agreed to a separation,

and after the suit for the divorce in question

had been instituted. The court disposes of the

question as to whether this right of action is

community property by the simple statement

that there was no error below. No cases are

cited.

EMINENT DOMAIN. (REMOVAL OF PROCEED

ING TO FEDERAL COURT)

U. S. SUPREME COURT.

The United States Supreme Court holds that a

proceeding for the taking of land by eminent

domain, authorized by the statutes of a state to

be begun in courts of that state, is, where the

requisite diversity of citizenship exists, a suit

involving a controversy between citizens of

different states, of which a federal circuit court

has original jurisdiction, and which is, therefore,

removable to that court when commenced in the

state court. A number of authorities, among

them Osborn a.Bank of the United States, 9 Wheat.

738; Kohl v. United States, 91 U. S. 367; Missis

sippi & R. River Boom Co. v. Patterson, 98 U. S.

403; Searl v. School District No. 2, 124 U. S. 197,

8 Sup. Ct. Rep. 460, and Mineral Range R. Co. v.

Detroit & L. S. Copper Co., 25 Fed. 520, are cited

in support of an argument, which, in its last

analysis, seems to be that although the power of

eminent domain resides in the state, nevertheless,

when it is delegated to a corporation or individual,
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an exercise of the delegated power is, in effect, a

civil suit, subject to all its incidents, and conse

quently removable if the proceeding is by a

citizen of one state against a citizen of another.

Mr. Justice Holmes, in a dissenting opinion, in

which the Chief Justice and Justices Brewer and

Peckham concur, takes the view that as eminent

domain is a prerogative of the state, which may

be exercised in any way that the state sees fit,

either by act of the legislature, or by the machin

ery of the courts, the United States has no right

to intervene and substitute other machinery be

cause the state has chosen to use its law courts

rather than a legislative committee and thus to

give to the exercise of its sovereign power the

external form of a suit at law.

GAMING. (CONVEYANCES FOR GAMBLING CON

SIDERATION)

ILLINOIS SUPREME COURT.

A firm engaged in gambling transactions in the

state of Missouri had an office in charge of an

agent in the District of Columbia. The firm

transacted business to some extent in Illinois.

Customers depositing money with the Missouri

firm were guaranteed a certain weekly income

thereon. A citizen of Illinois for the purpose of

making such a deposit, endorsed to the agent in

the District of Columbia a certificate of deposit,

issued by an Illinois Bank and later on failure of

the firm stopped payment. On these facts it is

held, in Thomas v. First National Bank of Belle

ville, 72 Northeastern 80 1, that the transfer of the

certificate was void as a gambling transaction

within Kurd's Rev. St. of Illinois, 1903, c. 38, §

131, declaring that all conveyances made, where

any part of the consideration shall be for money

won by gambling, shall be void; but a more novel

and interesting portion of the decision is that

necessitated by the contention of the transferee

that as the assignment was made in the District

of Columbia, and as the principal office of the

firm was located in Missouri and no law of either

Missouri or the District of Columbia was offered

in evidence condemning the transactions in those

jurisdictions, the transfer should have been sus

tained. It is held, however, that as the firm

carried on its gambling business to some extent

in Illinois, and this suit is brought there, the

enforcement of the laws of that state necessitated

a holding that the contract was invalid.

GAMING. (GAMBLING DEVICE — POKER TABLE

— CHIPS — CARDS)

SUPREME COURT OP MISSOURI.

A poker table, cards, and chips, "adapted" for

playing the great American game, do not consti

tute a gambling table or gambling device within

the meaning of Mo. Rev. St. 1899, § 2194, making

it a felony for any one to set up, or keep any

kind of gambling table or gambling device

"adapted, devised or designed" for the purpose

of playing any game of chance for money or

property, etc. (State v. Etchman, 83 South

western Reporter, 978.) The court relies upon

the earlier case of State v. Gilmore, n S. W. 620.

The court, conceding for the moment that the

earlier case is not applicable, holds that the in

dictment, which read "adapted" to the purpose

of playing a game of chance, does not follow the

terms of the statute, in which the words "adapted,

devised and designed" are used. The court

points out that, in order to be a violation of the

law, the paraphernalia must have been "devised

and designed" to be used as a gaining table in

addition to being "adapted" to that purpose.

GAMING. (GAMBLING DEVICE — CRAP TABLE)

SUPREME COURT OF MISSOURI.

The same court in a decision handed down a

few months later holds that a crap table is within

the strftutc discussed in the preceding note. State

v. Locket, 87 Southwestern Reporter, 470. In

this case, the court overruled the contention of

counsel that the game of crap could be played

without the intervention of a table, and as it

was not one of the games enumerated in that

section, the prosecution could not lie. The case,

as the court says, is decided upon broad lines,

and the case of State v. Rosenblatt, 83 S. W. 975,

is cited to the effect that the statute was broad

enough to, and does include the setting up or

keeping of any kind of gaining table or gaming

device for the purpose of playing any game of

chance for money or property. Texas and Arkan

sas cases are also cited. While this holding is

manifestly proper, it is a notable coincidence that

the gentleman's game of poker is permitted by a

slavish adherence to precedent and a technical

construction of the statute, while the black man's

game of crap is prohibited by a construction

upon "broad lines."

HOMICIDE. (CORPUS DELICTI — CIRCUMSTAN

TIAL EVIDENCE)

OREGON SUPREME COURT.

The case of State v. Williams, 80 Pacific Re

porter, 655, is a notable departure from the gener

ally accepted common law rule as to the evidence

necessary to establish the corpus delicti in a

prosecution for homicide. From the earliest days

of the common law, to the present time, it has been

held that there cotild be no conviction for murder

or manslaughter without direct proof of the
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killing, unless the body of the supposed victim

had been found. Illustrations of this rule carried

to its last extreme, may be found in Hindmarsh's

Case, 2 Leach, C. C. 571; Regina v. Hopkins, 8

C. & P. 591 and in the leading American case of

Ruloff v. People, 18 N. Y. 179.

The case at Bar can scarcely be regarded as a

direct holding that the corpus delicti may be

established by circumstantial evidence, inasmuch

as there was some direct evidence, although it

was so meager that its probative force was scarcely

greater than that of cogent circumstances. The

court, however, goes to the extent of saying that

the death of the person alleged to have been

killed must be established by direct testimony or

presumtive evidence of the most irresistible kind.

Defendant was indicted for the murder of two

women, the crime appearing to have been com

mitted, if at all, in the early part of February,

1900. Neither of the women were seen after that

time and an investigation of defendant's premises

about four years later resulted in the discovery

of an excavation in which were buried a lot of

gunny sacks which had been soaked with some

liquid which experts testified was human blood,

and two tufts of hair which persons, acquainted

with the missing women, testified belonged to

them. There was considerable circumstantial

evidence pointing to defendant as the perpetrator

of the crime, if one was committed, and it was

held that the evidence referred to was sufficient

proof of the corpus delicti to justify a conviction.

INSURANCE. (FAILURE TO SUBMIT TO EX

AMINATION AFTER Loss — FLIGHT TO AVOID

ARREST)

SOUTH CAROLINA SUPREME COURT.

In Pearlstine v. Westchester Fire Ins. Co., 49

Southeastern Reporter, 4, a rather peculiar reason

is advanced for failure of insured to submit him

self to examination as to his loss, at the demand

of the insurer, according to the terms of the

policy. The policy contained an agreement by

insured to submit to examination under oath by

any person named by the company and subscribe

to the same. At the time of, or immediately after

the loss, insured, having killed a man, was a fugi

tive from justice, and consequently failed to sub

mit himself for examination. In deciding that

this was an insufficient excuse, the court admits,

that, if circumstances arose without fault of

insured, which made it practically impossible for

him to appear for examination, his failure would

be excused, but holds that his unlawful flight from

legal process cannot be rewarded by allowing

him to recover the benefit of a contract without

performance of its obligations.

INTERSTATE COMMERCE. (UNLAWFUL RE

STRAINTS AND MONOPOLIES — COMBINATION

OF MEAT DEALERS)

U. S. SUPREME COURT.

Act July 2, 1890 (U. S. Comp. St. 1901, p. 3200),

protecting trade and commerce against unlawful

restraints and monopolies, is violated by a com

bination of a dominant proportion of dealers in

fresh meat throughout the United States not to

bid against each other in the live stock markets

of different states, to bid up prices for a few days

in order to induce shipments to the stock yards,

to fix selling prices, and to that end to restrict

shipments of meat when necessary, to establish

a uniform rule of credit to dealers, and to keep a

black list, to make uniform and improper charges

for cartage, and to secure less than lawful freight

rates to the exclusion of competitors. Swift &

Co. v. United States, 25 Supreme Court Reporter,

276. The contention of chief importance seems

to be that it is not sufficiently shown that the

acts set forth constitute commerce among the

states, but this is met by the statement that

commerce among the states is not a techincal

legal conception, but a practical one, drawn from

the course of business, and that when cattle are

sent for sale from a place in one state, with the

expectation that they will end their transit after

purchase in another, and when, in effect, they do

so, with only the interruption necessary to find

a purchaser at the stock yards, and when this is

a typical, constantly recurring course, the current

thus existing is a current of commerce among the

states, and the purchase of the cattle is a part

and incident of such commerce.

MARRIAGE. (ANNULMENT— RULES OP CHURCH)

NEW JERSEY COURT OP CHANCERY.

Misrepresentations inducing marriage as a

cause for annulment of a marriage contract are

briefly considered in Boehs v. Hanger, 59 Atlantic

Reporter, 904. Complainant sought a decree

annulling the marriage between herself and her

husband, alleging in substance, that she was a

member of a church, one of the tenets of which

was, that a marriage cannot be dissolved except

by the death of one of the contracting parties,

and that a marriage with a divorced person, the

other party to the 'divorce being yet living, is

invalid and -cohabitation therein a sin. It was

further alleged that defendant represented that

he had never been married, when in fact he had

been divorced, and his divorced wife was still

living. Citing the rule laid down in Carris v.

Carris, 24 N. J. Eq. 516 and Crane v. Crane, 62

N. J. Eq. 21, 49 Atl. 724, that the marriage

relation will be annulled for fraud only, when the
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fraud operates upon the very essentials of the

marriage, the court decides that in this instance,

the false statement did not in any respect touch

or affect any essential of the marriage, and that

although complainant may have been misled, the

marriage being valid by the law of the land,

would not be annulled merely because claimed to

be invalid bv the law of a church.

MARRIAGE. (ANNULMENT — WIFE'S RIGHT

TO SUIT MONEY)

N. Y. SUP. CT., APP. Div. 30. DEPT.

A case almost, if not entirely, without direct

precedent, and serving to illustrate the rights of a

wife in actions for annulment of marriage, is that

of Gore v. Gore, 92 New York Supplement 634.

In an action by a wife for annulment of a marriage

contract, on the ground of impotence, an order

was granted, directing defendant to pay counsel

fees to the plaintiff, and in discussing the propriety

of this order, the court very clearly differentiates

between the rights of the wife in the case at Bar,

where, of course, the marriage was valid until

judicially determined to be otherwise, and the

right of the wife to alimony where the suit for

annulment is based upon some ground rendering

the marriage utterly void ab initio. The cases of

Bloodgood v. Bloodgood, 59 How. Prac. 42, and

Meo v. Meo, 2 N. Y. Supp. 565, are referred to,

and it is suggested that the holdings therein, that

in similar cases the wife was not entitled to alimony

pendents lite, are based upon a dictum in Griffin

v. Griffin, 47 N. Y. 134, wherein it is said that

where the wife denies the existence of the marriage,

she cannot consistently claim that the defendant

is under any obligation to provide her with means

to carry on her suit against him. The Griffin case,

however, it is pointed out, is distinguishable from

the case at Bar by the fact that in the former

case, the action was for annulment on the ground

that the defendant (in that case the wife) had a

husband living at the time of the marriage to

plaintiff. This, of course, would render the

second marriage of no effect whatever, and the

wife would have no standing to claim alimony or

suit money. In the case at Bar, however, the

marriage was valid until the wife saw fit to ex

ercise her right to have it annulled, and hence

she was properly entitled to the expenses of her

suit.

MASTER AND SERVANT. (LABOR UNIONS —

ENJOINING DISCHARGE OF SERVANT)

N. Y. SUP. CT., APP. Div., 2D. DEPT.

A case reaffirming the doctrine of liberty of

contract on facts somewhat different from those

involved in former cases, decided on practically

the same principle, is that of Mills v. United States

Printing Company of Ohio, 91 New York Supple

ment, 185. A strike by the employees of the de

fendant printing company had been terminated

by an agreement providing that the printing

company should not in the future employ any

workmen who were not members of a union, and

should discharge such as were in its employ if

they refused to join the union. Plaintiff, who

was an employee, did so refuse, and brought suit

to enjoin the printing company from discharging

him pursuant to its contract. Injunctive relief

was denied. It is argued, in effect, that as neither

party to the contract was seeking to avoid it, and

as the employer had the right to employ whom

it chose, and the employees the right to work for

whom they chose, one not a party to the contract

by which the conditions of labor were regulated

could not be heard to question the validity of

that contract merely on the ground that under

it he could not be retained as an (jmployee. As

suming that the agreement has been performed,

it is said that plaintiff has suffered no injury

directly traceable to the contract, inasmuch as the

employer was free to discharge him in any event,

without any reason or for any reasons, which

seem to the employer sufficient, no matter how

shortsighted or arbitrary. National Protective

Ass'n v. dimming, 65 N. Y. Supp. 946, and

Mayer v. Journeymen Stone Cutters' Ass'n, 20

Atl. 292, are cited in support of the holding, and

Reid v. Vanderheyden, 5 Cow. 728; Grant v.

Duane, 9 Johns. 391; Baxter v. Baxter, 43 N. J.

Eq. 82, 10 Atl. 814, and Cranford v. Tyrell, 128

N. Y. 341, 28 N. E. 514, are referred to with

approval as throwing light upon the questions

discussed.

MASTER AND SERVANT. (RESPONDEAT SU

PERIOR)

KENTUCKY COURT OP APPEALS.

The principle that a master is not liable for the

wrongful acts of his servant unless acting within

the scope of his authority, is again well illustrated

in Mace v. Ashland Coal & Iron Company, 82

Southwestern Reporter, 612. There it was alleged

that defendant's servant gave a warning of danger

which caused plaintiff to jump from an incline

on which he was standing to the deck of a barge,

thereby receiving injuries. There was in fact no

danger, and the warning was given either mis

chievously or maliciously with a design to alarm

and terrify plaintiff. It was, however, not alleged

that the warning was in any way connected with

the servant's duty, or that he represented de

fendant in any manner therein, and the court,
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holds that no cause of action is stated against

defendant. Smith v. L. & N. R. Co., 95 Ky. n,

23 S. W. 652; Lexington Ry. Co. v. Cozine, 64 S.

W. 848, and William's Adm'r v. Southern Ry. Co.

in Kentucky, 73 S. W. 779, are cited as illustra

tions of malicious actions of a servant for which

the master is liable, and are distinguished from

the case at Bar in the fact that in each of the

cases cited, the servant was engaged in some

manner in performing his regular duties or further

ing the interests of the master.

NEGLIGENCE. (ATTEMPT TO SAVE LIFE)

TENNESSEE SUPREME COURT.

A reaffirmation of the doctrine that the law

will not impute negligence to one who imperils

his safety in an attempt to rescue another from a

position of danger, is contained in the case of

Ridley v. Mobile & O. R. Co., 86 Southwestern

Reporter, 606. A railroad employee saw a boy,

unconscious of his danger, standing on defendant's

track in front of a rapidly approaching train, and

in an attempt to rescue him, was killed. Under

these circumstances, it is held that deceased was

not guilty of contributory negligence, and the

principle is laid down in general terms that one

is justified in attempting to save human life,

when it is imperiled by great danger, and in a

sudden emergency, and in such cases the rescuer

need not stop and hesitate and weigh probabil

ities until it is too late to make the rescue, but

that it is sufficient if he acts with such care as a

reasonably prudent person would use in such an

emergency and under similar circumstances. In

support of the proposition, the following cases

are cited: Pennsylvania v. Roney, 8g Ind. 433;

Linehan v. Sampson, 126 Mass. 506; Eckert v. R.

Co., 43 N. Y. 503; Gibney v. State, 137 N. Y. 6,

33 N. E. 142, and Spooner v. R. R., 115 N. Y. 34,

21 N. E. 696.

PATENTS. (LICENSE RESTRICTING USE — CON

TRIBUTORY INFRINGEMENT)

U. S. CIR. CT., E. D. WISCONSIN.

The principle originally laid down in Victor

Talking Machine Company v. The Fair, 123 Fed

eral Reporter, 424, is reasserted in Brodrick

Copygraph Company of New Jersey v. Mayhew,

131 Federal Reporter, 92, in which it is held that

it is within the right of the owner of a patent for

a machine to sell the machines under a license,

containing a condition that they shall be used

only in connection with patented materials, also

made by such owner, and that one who makes and

sells to users other materials specially designed

and intended to be used in such machines, and

which are so used, is liable as a contributory

infringer.

PHYSICIANS AND SURGEONS. (CHRISTIAN

SCIENCE HEALER — LIABILITY FOR NEGLI

GENCE — STANDARD OP CARE)

NEW HAMPSHIRE SUPREME COURT.

An interesting discussion of the legal obligations

of one professing to cure disease by means of

Christian Science, and of the standard by which

his treatment is to be judged, is contained in Spead

v. Tomlinson, 59 Atlantic Reporter, 376. A

number of interesting questions are raised by

assignments of error, only a brief summary of

the decision being possible here. It is held in

effect that the standard of care by which a Chris

tian Science healer is to be judged, is the care,

skill, and knowledge of the ordinary Christian

Scientist, who undertakes to treat diseases ac

cording to the method practiced by such healers,

and that he is not to be judged by the standards

applicable to the ordinary physicians. The facts

showed that the plaintiff, who was afflicted with

appendicitis, applied to defendant, a Christian

Science healer, for treatment, and was told to

keep about the room, to eat anything she wanted,

and not to lie down. The directions are held not

to be proof of any negligence on the part of the

healer, in the absence of any showing that the

principles of Christian Scie"nce practice require

any other course of treatment. Plaintiff is also

denied a recovery on the ground of deceit and

misrepresentation. The defendant declared him

self able to effect a cure by the use of his methods,

and it is held as the statement was made with

respect to a matter as to which the defendant

could have no personal knowledge, it could not

be made the foundation of an action for deceit,

unless it was made with knowledge of its falsity,

of which there was no evidence. The contention

that defendant was liable because his course of

conduct was unlawful is met by the statement

that if it was unlawful for defendant to administer

such treatment, it was equally unlawful for plain

tiff to knowingly employ him to give such treat

ment or consent to be so treated, and that conse

quently her own illegal act contributed to whatever

injury she received.

POLICE OFFICERS. (DISORDERLY HOUSB —

UNLAWFUL INTERFERENCE WITH BUSINESS)

N. Y. SUP. CT., SPECIAL TERM.

In Delaney v. Flood, 91 N. Y. Supp. 672, the

plaintiff is denied an injunction to restrain a

police captain from posting officers in front of a

hotel where liquors were sold, and which the
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officer claimed was a disorderly house, but it was

held that plaintiff was entitled to restrain defen

dant from interfering with customers by stating

to them that the house was disorderly and was

liable to be raided at any moment and the occu

pants arrested. The question as to where the

officer should post his men for the purpose of

preventing or detecting crime was held to be a

detail of police administration, with which the

court would not interfere. This, however, it is

said, must be done in a lawful manner. The

officer may observe, may arrest, and may arraign,

but if he arrests, the court must pass upon the

facts; the court must do the suppressing. The

officer has no power to decide that a place is to

be suppressed as disorderly and to act on that

theory out of court, hence his action in interfering

with plaintiff's customers by statements as to the

character of plaintiff's place and threats of possible

arrest was without warrant of law. If such con

duct were approved, says the court, any legitimate

business might be ruined.

RAILROADS. (AUTOMATIC COUPLERS — DUE

CARE)

U. S. DIST. COURT, SOUTHERN DIST. OF ILL.

A decision which, while it might well be thought

unnecessary, is, nevertheless, so far as we know,

the first of its kind, is that in United States v,

Southern Ry. Co., 135 Federal Reporter, 122. The

question relates to the scope and effect of Act

Congress, March 2, 1893 (U.S. Comp. St. 1901, p.

3174). Section 2 of that Act provides that it shall

be unlawful for any interstate carrier to haul or

permit to be hauled or used on its line any car

used in moving interstate traffic not equipped

with couplers coupling automatically by impact

and which can be uncoupled without the necessity

of men going between the engine and the cars.

In an action for the penalty provided for violation

of this act, defendant introduced evidence tending

to show care and diligence in the employment of

inspectors and repairers, and asked the court to

hold the propositions of law based upon this theory

of defense. It is argued by the court, in passing

upon this question, that to construe the statute

in such a manner that the exercise of diligence

by a railroad company would excuse it for a

violation of law, would in effect nullify the statute.

The fact that the position of the defendant is

untenable is made reasonably apparent by the

mere statement of the case by the court, where

it says: "The defendant asks the court to hold,

in effect, that they cannot haul the car in a

defective condition, provided they have failed to

use diligence, to discover its defective condition,

but that if they have used due diligence, they

may haul the car in its defective condition." In

such cases it is submitted that it would be im

possible for the officers of a government to deter

mine in advance whether a statute had been

violated or not, and that before a prosecution

could be properly instituted they would have to

go to the company, ascertain what care it had

used, and determine, as a matter of fact and law,

whether the acts of the defendant constituted

due diligence, and from that determine whether

a prosecution might be safely instituted. The

case is considered in its analogy to other cases

involving statutory penalties for the handling of

adulterated goods, the selling of liquor without

a license, the selling of oleomargarin, etc., and

the cases of State v. Newton, 50 N. J. Law, 549,

1 8 Atlantic 77; Commonwealth v. Gray, 150 Mass.

327, 23 Northeastern, 47; Reg. v. Woodrow, 15 M.

& W. 404; Altschul v. State, 8 Ohio Cir. Ct. Rep.

214; People v. Roby, 52 Mich, 577, 18 North

western, 365, and People v. Snowberger, 71 North

western, 497 are cited, and the holding therein,

that in such prosecution the question of intent

is of no importance, is approved.

TREASURE TROVE. (TITLE — OWNER. OF

REALTY)

N. Y. SUP. CT., 3D App. Div.

In Burdick et al. v. Chesebrough, 88 N. Y. S.

13, the dust to some extent is shaken off from the

venerable doctrine of treasure trove, and it is

held that personal property deposited beneath

the surface of the soil and so left until the place

of deposit is forgotten and neither the owner nor

his personal representatives can be found, becomes

as a part of the soil, the property of the owner

of the realty and passes by gift, sale, or descent

as a part of the realty, and if discovered and re

moved from the soil becomes the personal prop

erty of the owner of the realty as against every

one but the true owner, and is not the property of

the finder.
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BY EDGAR A. BANCROFT

THE sensitive Keats, fearful that ap

proaching death would rob him of the

poet's amaranth, asked that these words be

graven on his tomb: "Here lies one whose

name was writ in water." This brief sen

tence is not only the fit epitaph, but even

the generic biography, of the lawyer. His

attainments, his qualities, his successes van

ish with the breath of those whose spoken

praise makes his fame. The only record is

in the brief memory of man, or in the hidden

volumes of the courts. The reputation of

even the greatest lawyer scarcely outlasts

his generation, unless he has won eminence

outside his profession. When the Bar re

counts its great names, the public recog

nizes only those who, beside their lega'l vic

tories, have rendered notable service as

statesman, publicist, or man of letters. The

familiars of Daniel Webster and Jeremiah

Mason regarded Mason as the greater

lawyer. The fame of Rufus Choate as the

foremost American advocate is but a shad-

•owy tradition. And Lord Brougham wrote

of the elder Pitt that nothing remained by

which a later time could judge of his elo

quence or of his power as a debater, except

the testimony of his contemporaries.

The recital of the facts in a lawyer's

career is not only brief, but often uninter

esting; and it wholly fails to indicate what

manner of man he is, what power he wields,

and what talent he possesses.

George R. Peck, the new president of

the American Bar Association, was born in

Steuben County, New York, and spent his

boyhood and youth upon a Wisconsin farm.

In 1862, in the beginning of his college

course, he enlisted in the Union Army.

Soon promoted to a lieutenancy in the

3ist Wisconsin Infantry, he marched with

Sherman's army to the sea; and, when the

war ended, was mustered out with the rank

of captain. Returning to Wisconsin, he

studied law, and was admitted to the Bar

in 1867. He began practice at Janesville,

Wis., but removed to Independence, Kan.,

in 1871. In 1874, he was appointed United

States District Attorney, and went to To-

peka, where he resided until 1893. In 1880,

he resigned the district attorneyship, and

two years later became general solicitor of

the Atchinson, Topeka & Santa Fo Rail

road Company. During the six years of

his service as district attorney, he success

fully conducted many important causes,

among them the great Osage land case, in

volving the government's title to 960.000

acres of land. Since 1893 he has been en

gaged in general practice at Chicago, 111.,

as a member of the leading law firm of

Peck, Miller & Starr. He has also been

general counsel of the Chicago, Milwaukee

& St. Paul Railway Company since 1896.

During thirty-eight years of active prac

tice, Mr. Peck lias argued many important

cases in the State and Federal Courts of the

West and Southwest, and before the Su

preme Court of the United States. The

extent of his professional experience has

given him a wide acquaintance among lead

ing American lawyers, while the warmth

and generosity of his nature, and the fasci

nation of his wit and learning have made

these acquaintances his devoted friends.

In 1900, he delivered the annual address
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before the American Bar Association upon

"The March of the Constitution," a subject

suggested by a chapter title in Carlyle's

French Revolution. In it he traced the his

tory and growth of the immortal document,

its adaptability and adaptation to the chang

ing conditions of our people and our insti

tutions, and the paramount influence of

Chief Justice Marshall. He largely antici

pated the learning and eloquence that were

bestowed upon the great Chief Justice at

the "Marshall Day" celebrations of the fol

lowing year. Ever since the delivery of that

masterly address, Mr. Peck has been known

not only as a great lawyer, but as a stu

dent of American institutions and law, and

a master of English speech. Here are a

few paragraphs that show its quality :

" Unwritten constitutions are constitutions

only by fiction. In England constitutional

principles are much discussed, but no one

ever claimed an act of Parliament could be

ignored or disregarded for a supposed or

real violation of that intangible and liquid

ideal called the British Constitution. It

seems strange to us, but yet in England an

act of Parliament may be unconstitutional,

and still be legal and valid. In other words,

the British Constitution is perfect as a text,

but worthless when Parliament preaches the

sermon. But the omnipotence of Parlia

ment is a very different thing from the acts

of a legislature whose powers are circum

scribed by the only omnipotent thing in our

government, which is the constitution; not

a list of precedents and prescriptive rights,

but the deliberate will of the people set

down in written words, by the only sov

ereign authority — the people themselves.

"Gibbons v. Ogden, decided in 1824, is

the great source to which all must go who

would understand the scope and import of

the commerce clause of the Constitution.

"There is a certain solemnity in all of

Marshall's constitutional decisions; a solem

nity becoming a great magistrate with such

duties to perform. No judge ever had to

walk in a harder path. But he never fal

tered, and his judgments have stood every

test, as the firm and convincing pronounce

ments of the law.

"The argument in the case dealt largely

with the question whether navigation is

commerce, but Marshall, answering the

question in the affirmative, added in that

conclusive way which no other judge ever

equalled or approached: 'Commerce un

doubtedly is traffic, but it is something

more; it is intercourse.' It would almost

seem that he was prophet as well as judge,

for in that sentence he unconsciously fore

told the railroad, the telegraph, the tele

phone, and all the wonderful appliances by

which science compels nature to be the

servant and minister of man.

"There is something very noble and ele

vating in the discussion towards the end of

the opinion, of the powers of the states and

of the general government where he speaks

of 'powerful and ingenious minds,' who

would explain away the Constitution 'and

leave it a magnificent structure, indeed, to

look at, but totally unfit for use.'

"His judicial career and his earthly

career ended July 6, 1835. He had been

chief justice thirty-four years, and it is

only true of him to say that, 'take him for

all in all,' he was the greatest judge that

ever lived. By the common and unfettered

judgment of the Bar, by the unanimous

voice of statesmen, jurists, and scholars, he

was the oracle of our constitutional law, the

interpreter, the expounder, and in a certain

sense the maker of the Constitution.

"During all his long incumbency of the

chief judicial office there never was a day

that the Constitution did not move forward,

as a constitution should, to meet the crowd

ing exigencies of human affairs.

"And so, gentlemen, the constitution

marched; and without exaggeration it may

be truly declared that John Marshall was

its guide, its light, and its defender. Our

profession looks upon him with a somewhat

idolatrous feeling, but I do not think it is

excessive. When we consider what might
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have been our fate if another and not he

had occupied that great seat, we may well

believe that Providence watched over the

Republic. He interpreted the constitution,

but he interpreted it in the comprehensive

way which made it a thing of life instead of

death ; a chart of government instead of .a

collection of meaningless phrases. Only two

Americans are better entitled to the grati

tude of our people — George Washington

and Abraham Lincoln."

Mr. Peck's characteristics as a lawyer are

thoroughness of preparation, rare discrimina

tion in the use of his -materials, whether of

fact or law, directness and simplicity in pre

sentation coupled with unusual literary form,

and a keen insight into the springs of human

action. His arguments are not symmetri

cal creations of articulated thought, cold

and colorless. They are interesting discus

sions in which sound reasoning is made

persuasive by a charming style and a moral

earnestness, and by subtle appeals to senti

ment and experience which give 'logic a

compelling power. In a word, he has what

has been aptly called an unerring sense of

the jugular. He plans to deliver the one

lethal blow rather than many. The simplest

case involves many questions that may be

controlling, but the most complicated case

generally turns at last upon a single issue

that Court or jury deems decisive. Perhaps

it was his experience under General Sherman

that taught him to concentrate his fire, to

find and most fiercely to attack the weakest

spot in the enemy's lines, while diverting

such an assault from his own.

In an address before the law class of the

University of Wisconsin, in 1892, Mr. Peck

declared that, while learning, training, and

reasoning power are essential to success at

the Bar, tact is the supreme qualification;

for, without it, other qualities prove inef

fective in the actual combats of the profes

sion. This, tersely, describes his own equip

ment as a lawyer, but it gives no hint of his

capacity and great versatility; his intellec

tual strength directed by sound and prac

tical judgment, the rare combination of

beauty and vigor in diction, the charm of

manner, the breadth of culture, the exuber

ant imagination, the play of wit and humor,

which give lightness and carrying power to

his arguments, and delight the listener while

they convince him.

Singularly qualified to win and hold pop

ular favor, and enjoying the full confidence

of the people among whom he has lived,

Mr. Peck has steadfastly refused office, and

has devoted himself unsparingly to the work

of his profession. The district attorney-

ship, which he held in his youth, was his

only public office. He declined the ap

pointment as senator from Kansas which

was tendered him by Governor Humphrey,

in 1891, upon the death of Senator Plumb.

He drafted, in 1893, the original articles of

association of the Civic Federation of Chi

cago, from which the National Civic Feder

ation and its allied organizations have grown.

For more than twenty-five years he has

made each year memorable to some com

munity by an address before university, or

literary society, or patriotic organization.

Wherever he has spoken he has carried the

gospel of idealism, and has presented it with

a literary beauty that never failed to win

praise and personal regard in equal measure.

His address on "The Kingdom of Light,"

first given before the students of Washburn

College, Kansas, suggests by its subject his

delight in the intellectual life. His oration

before the University of Virginia upon

"The Worth of a Sentiment," made him

known to the people of the Old Dominion

as an orator of the first rank. His speech

at the unveiling of St. Gauden's statue of

Logan, in Chicago, is, perhaps, the most per

fect address of its kind delivered in recent

years. His lecture on "Temperament" has

been given before the State Teachers' Asso

ciations of Wisconsin and Kansas, and before

the State Normal Schools of Illinois and

Iowa. Unique and notable is his lecture

upon "The Puritans," first delivered before

the Ethical Society of Milwaukee, in 1902.
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Everything he writes has a literary qual

ity and distinction. His brief eulogies of

Lincoln, Grant, and Logan, are prose poems.

In the "Lincoln" he said:

"Ideal characters cannot be made to

order. They must stand for something

more than accident, for something better

than titles and dignities.

"Abraham Lincoln outshines the Plan-

tagenets and ennobles common blood for-

evermore.

"He was great, not knowing his own

greatness. In him common sense took on

flesh and blood. Rooted in humble soil his

life grew and strengthened and uncon

sciously blossomed into fame.

"When, in 1858, he made that memorable

canvass of Illinois, the Republican party

was a great instrument, discordant and un

tuned. He touched its chords, and straight

way a nation leaped into life to follow its

enchanting strains. No herald announced

his coming, no trumpet sounded when a

new Agamemnon rose from the prairies.

'Is not a man better than a town?' asks

Emerson. Verily, Abraham Lincoln, pro

claiming the truth that had just begun to

dawn, was more than a city with all its

domes and turrets flashing against the sky.

. "History has given Abraham Lincoln a

unique place. He had power greater than

king or emperor, and he used it as modestly

as a village pastor might wield his influence

over a rural congregation. -He was granite

for the right, but yielding as water when

common sorrows touched his own sad heart.

"He was above all things a man; strong,

resolute, modest, too great to be proud,

too deeply introspective not to see his own

limitations and his own possibilities. No

ruler by divine right ever had more true

dignity; no laborer driving his team afield

more true humility. As Abraham Lincoln,

he never forgot that he was president; as

president, he never forgot that he was

Abraham Lincoln.

"Out of the nightmare of the war, clear

cut against the April sky, there rose a

figure for which he had longed by night

and by day. It was the figure of a nation.

The camp, the march, the battle, and the

prison had upreared its walls. No contract

made it. No parchment can define all its

powers or limit its possibilities. It is suf

ficient unto itself. Not States but people

gave it life, and not States but people must

perpetuate it. It preceded and will survive

the written formulas which are the husk,

and not the kernel, of constitutional govern

ment."

In his dedication of the Statue of Grant,

is this passage:

"I would not take from that noble life

one little flaw through which the real

brightness of his character shines more

plainly. Victory is sweet to a soldier's

heart. When Lee surrendered, the measure

of success was heaped and crowded for

U. S. Grant. He had won for all time the

fame of a great general. But he was some

thing more than a great general when in

that hour he bade the weary soldiers he

had fought so long to go back to their

farms and cotton fields, and build up their

broken fortunes. It was an act such as

poets love, when they sing of Arthur and

the Table Round, or of the fabled Cid whose

gentle hands bound up the wounds his own

right arm had made. Whatever it meant

to others, to Grant Appomattox meant

only peace. Some blossom from the famous

apple tree dropped into the old com

mander's heart, and filled it with the

sweetness of the Spring."

And in the Logan address are these

sentences :

"Anniversaries are harmonies; and, in

observing them, we set history to music."

" Behold the bronze epic! Arma virumque

to all who shall gaze on these heroic fea

tures."

" Art has a subtle vision. It worships

beauty. Poems and songs are links which

unite it to Nature, and to human nature,

which is the flower of all things. It puts

light and color upon canvass, only that the
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picture may speak the universal language.

It shapes ideals into form, as Phidias carved

in the rude marble those dreams of beauty

that haunted him when he thought of

Marathon. Its noblest conceptions rise from

events which have moral grandeur in them;

from illumined moments, when some soul

has. reached its highest exaltation. Seeing

that they are beautiful, it keeps them so

forevermore."

"The real proof of genius is the manner

in which high responsibilities are met.

Abraham Lincoln, in the school of Sangamon,

was'hardly a prophecy of him who became

•the foremost man of all this world. Galena

and Appomattox are wide apart; but Grant

spanned them. The law of growth rules;

and only those who can rise to occasion are

great. Measure Logan by this unfailing

test and he becomes collossal. Emerson

tells, in a familiar line, how Michael Angelo

' wrought in a sad sincerity ' ; but so in

truth does every man who, in the stress of

duty, builds domes, or carves statues, or

fights battles."

"This day is dedicated to Logan as a

soldier. He won if from the calendar, and

made it his own."

Mr. Peck had a large part in both the

fact and the commemoration of the return

of fraternal relations between North and

South. At Atlanta in the Peace Jubilee,

which followed the end of the Spanish War,

he expressed the new spirit in an address

entitled "The New Union," and in the

following year he addressed the University

of Georgia upon "Scholarship and Patriot

ism." In recognition of his attainments as

a scholar and of his service to civic better

ment, three colleges have conferred upon

him the degree of LL.D.

As the quality which is called tact gives

success where mere strength would fail, so

the personality of a lawyer counts for more

than his abilities or his achievements in his

standing at the Bar and in the community.

George R. Peck is to-day president of the

American Bar Association, not only because

he is a great lawyer, but because he is a

great man. His abilities are made fascina

ting by the frankness, geniality, and hospi

tality to ideas and all high human qualities,

which show in his every public and private

utterance. The life of the mere lawyer

has never been his ; it could not confine the

amplitude of his tastes and powers. In all

the years of arduous struggle for success at

the Bar, he has lived as close to Chaucer,

Milton, Shakespeare, Wordsworth, Tenny

son, and Burns, as to Blackstone, Chitty,

Coke, and Stephen. He has been a thorough

student of literature as well as of law, has

cultivated the humanities, as well as the

judges and the jury, has had an interest

and an influence in public affairs, and has

kept himself in vital relations with the

intellectual life of the world.

In "the noble though arduous profession

of the law," he has won the "truly enviable

reputation" by that "industry, energy, per

severance, and self-denial" which Lord

Campbell, in the dedication of his "Lives,"

commended to his son. His generosity to

his associates and his kindliness to his

juniors win their affection and devotion.

Companionable, large-hearted, and open-

handed, he inspires enthusiastic friendships,

in which admiration of his masterful abilities

is submerged in a warmer admiration of the

man.

CHICAGO, ILL., August, 1905.



THE GREEN BAG

THE AMERICAN LAWYER

BY ALFRED HEMENWAY

WE are told that in the United States

there are more than one hundred

and fourteen thousand lawyers, each of

whom as a part of the ceremonial of admis

sion to the Bar has taken the oath of allegi

ance and that other oath of impressive

solemnity, the attorney's oath, whereby he

invokes God's help that he may do no false

hood nor consent to the doing of any in

court; that he may not wittingly or will

ingly promote or sue any false, ground

less or unlawful suit, nor give aid or con

sent to the same; that he may delay no

man for lucre or "malice, but that he may

conduct himself in the office of attorney

within the courts according to the best of

his knowledge and discretion and with all

good fidelity as well to the courts as to

clients.

That he has a good moral character must

appear to the satisfaction of the court.

With zealous care justice guards her por

tals.

On admission to the Bar each becomes

an officer of the court. It is the "office of

attorney" to which he is admitted. His

tenure is for life or during good behavior.

Thus accredited and so consecrated, he

enters upon the practice of the law whose

code of morals finds fit expression in the

memorable words of the "Institutes":

"Juris prcecepta sunt h&c: honeste vivere,

altcrinn iwn Icedcre, suum cuiqnc tribuere."

"These are the precepts of the law: to live

honorably, to injure nobody, to render to

everyone his due." This is the golden rule

of the civil law. Its terse utterance is the

law's practical rule of conduct. Its gener

ality does not make it valueless. It is like

the cardinal points of the compass.

The Bar is a part of the court. "It is

believed," said Mr. Justice Miller in Gar

land's case, "that no civilized nation of

modern times has been without a class of

men intimately connected with the courts

and with the administration of justice, called

variously attorneys, counselors, solicitors,

proctors, and other terms of similar im

port. . . . They are as essential to the

successful working of the courts as the

clerks, sheriffs, and marshals, and, perhaps,

as the judges themselves, since no instance

is known of a court of law without a Bar.

And Mr. Justice Field, in the same case,

said: "The attorney and counselor being,

by the solemn judicial act of the court,

clothed with his office does not hold it as a

matter of grace and favor. The right which

it confers upon him to appear for suitors

and to argue causes is something more than

a mere indulgence, revocable at the pleasure

of the court or at the command of the leg

islature. It is a right of which he can only

be deprived by the judgment of the court

for moral or professional delinquency."

The lawyer can be removed from his office

by no act of the legislature, for disbarment

must be a judicial act.

The great lawyers of Rome were the real

interpreters of the law. They furnished the

knowledge of the law to the praetor. So

it has ever been that in great measure the

learning of the Court is the learning of the

Bar. The opinion of the judge survives;

but the arguments of counsel are forgotten.

The fame of the judge lives in the memory

of succeeding generations. The reputation

of the lawyer is fleeting. Pemberton Leigh

refused to be solicitor general, a puisne

judge, a vice-chancellor, and finally declined

the high office of Lord Chancellor and a

peerage. Who remembers him now? His

name is writ in water.

And yet many an opinion of light and lead

ing is but the recasting of the brief which is

forgotten. Webster's argument moulded

the opinion of Marshall in the Dartmouth

College case. Goodrich's argument is in



THE AMERICAN LAWYER

corporated in the opinion of Mr. Justice

Bigelow in the Brattle Square case, an

opinion involving the rule against perpetui

ties as applicable to an executory devise,

and of which an associate of Chief Justice

Shaw said even Shaw could not have writ

ten it. Of this opinion it has been said that

in it "the law assumes the beauty and pre

cision of the exact sciences."

As long as there is a belief in immortality,

as long as there is physical infirmity, as

long as justice dwells on earth, so long will

flourish the three learned professions, for

so long must soul, body, and estate be min

istered unto; and not the least is our pro

fession dedicated to law and consecrated to

justice.

Law is permanent but ever changing.

As a city grows, its streets and byways

multiply, but its original highways remain,

and the law of the road is applicable to the

old and the new ways, subject to the modifi

cation which increasing use and utilities

make inevitable. The reasonableness of the

law is applied common sense, and common

sense has been admirably denned as "an

instinctive knowledge of the true relation of

things."

In a eulogy of Chief Justice Shaw, Ben

jamin F. Thomas, an able lawyer and his

associate upon the Bench, cited the case of

Commonwealth v. Temple (14 Gray, 69), as

one of the great opinions of the chief justice

whose primacy in the judiciary of Massa

chusetts was never disputed.

The opinion is brief. It is of interest to

the lawyer as illustrative of the application

of common sense to legal principles.

It was in the infancy of horse railroads.

A corporation was chartered to construct a

railroad. A section of the statute provided

for the punishment of any person wilfully

and maliciously obstructing the passing of

cars on its tracks. The defendant, with a

heavily-loaded team, was driving on the

public street in front of a horse-car. Re

quested to turn aside, he did not, but con

tinued thereon for some rods before turning

off. For this seemingly trivial act, the de

fendant was indicted and convicted, in spite

of his contention that the exercise of his

right to use the way as before was not

malice, and that the right of the corpora

tion was subordinate to the existing rights

of travelers.

The opinion admirably states the great

merit of the common law in "that it is

founded upon a comparatively few broad

general principles of justice, fitness, and ex

pediency, the correctness of which is gen

erally acknowledged and which at first are

few and simple, but which carried out in

their practical details and adapted to ex

tremely complicated facts, give rise to many

and often perplexing questions; yet these

original principles remain fixed and are gen

erally comprehensive enough to adapt them

selves to new institutions and conditions of

society, new modes of commerce, new usages

and practices, as the progress of society in

the advancement of civilization may re

quire." The right of each traveler on the

highway must be exercised with a due regard

to the rights of others. The teamster was

bound to turn out because the car could not.

Thus our customary law grows with the

growth of society. Judge-made law keeps

step with invention. The Reports are, in

truth, the chronicles of the time. The busi

ness, the crime, the habits of life of each

generation are recorded in their pages. In

them we trace our growth. They are full

of human nature, not always at its best, but

often in its abnormal development. The

physician treats the maimed and diseased;

the clergyman's work is among sinners, and

the lawyer deals greatly with that which is

new or abnormal in business or conduct.

Lord Mansfield tells us that "the law does

not consist of particular cases, but of gen

eral principles which are illustrated and

explained by those cases." But its prac

tice does consist of particular cases. Special

cases increase with the general complexities

attendant upon the growth and develop

ment of society.
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Compare a volume of the Reports of the

current year with a volume of forty years

ago of the same court, and the comparison

shows the increasing complexity of our

everyday life. Compare the goth volume of

Massachusetts Reports (8 Allen), 1865, with

the 1 87th volume of Massachusetts Reports,

1905. The new subjects of litigation not

found in the earlier Report are :

Automobiles,

Bankruptcy,

Parks and Parkways,

Boxing Matches,

The Civil Service Law,

Dynamite,

Elevators,

Elevated Railways,

Employers' Liability Act,

Grade Crossing Acts,

Liability Insurance,

Water Rates,

Obligations Redeemable in Numerical

Order, and

The Negotiable Instruments Act.

Each of these subjects is prolific in liti

gation. The law is never at rest. It is

in constant development.

It is interesting to note in the earlier Re

port that a corporation is plaintiff in fifteen

cases, and is defendant in an equal number;

while in the latter volume a corporation is

plaintiff in only ten cases and is defendant

in sixty-four cases. Surely corporations

have a legitimate page in their accounts for

Legal expenses.

The law is a science, and in the pictu

resque words of Lord Nottingham, the Cicero

of the English Bar: "The sparks of all

sciences in the world are taken up in the

ashes of the law." Magnificent as are the

praises of the law, the law by itself is like

a beautiful statue, whose exquisite propor

tions excite unbounded admiration ; but the

marble is cold and lifeless. It is a work of

ornament and delight, but it is only beauti

ful. Law as law, is theoretical and Utopian.

But it is the administration of law with

which the lawyer is most concerned. To

Cromwell the law was " a tortuous and

ungodly jungle," but to the lawyer the

whole body of the law is the considered

wisdom of all time. To him its history,

its development, its learning, its adap

tation to all the mutations of time and

chance are a source of ever-increasing ad

miration. He looks upon the law as the

handmaid of Justice, in whose temple he is

a minister. It is a living force. It is the

preservative power in civilization.

The lawyer has a pride in his profession.

The great men whose names are inscribed on

its rolls are to him the real heroes of history.

All knowledge is the province of the law

yer. This versatility was admirably illus

trated in the argument of the telephone

cases. On the way to the Capitol on the

day of the argument, a scientist walking

with Chief Justice Waite, said to him: "I

don't see how any tribunal of judges can

understand the scientific questions involved

in the case." After hearing the argument

of the late Mr. Storrow, he said: "Now I

don't see how the Court can fail to under

stand the scientific questions involved."

So clearly had the lawyer with trained

accuracy stated the matters in controversy.

We are glad to remember that D. Apple-

ton White and John Pickering, two Massa

chusetts lawyers, — one a Judge of Probate,

the other City Solicitor of Boston — pre

pared an edition of Sallust for publication a

hundred years ago. It was the first classic,

not a mere reprint, published in the United

States.

The lawyer as a part of the court is a part

of the government and interested in its pros

perity. We are a great people, and notwith

standing the hysterical complaints that find

vent in the daily and periodical press, a well-

governed people. Well-housed, well-fed,

well-clothed, with an open school-house and

a free altar, on this earth there is no nation

where the skies are bluer and the grass

greener, the people more contented or with

a brighter future than in the United States of

America in this very year of grace. All
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about us are unmistakable signs of material,

intellectual, and moral prosperity. The

people are free; the ballot is in their hands,

and they are the government. By them

officers are elected and measures enacted.

There is rotation in office and laws are sub

ject to change. All action is temporary.

The will of the people is the thought or the

whim of the hour. That which is perma

nent is the inherent power of the people.

That abides; all else is transient. If the

law of to-day be unsatisfactory, to-morrow

it may be changed. There is nothing sacred

in a statute. Its enactment and repeal are

but the expression of the hour. While the

statute remains it is the supreme law. In

its impartial execution is the whole safety

of our government. Only in the courts can

the honest administration of the law be

determined. Their judgment is the final

arbitration.

The stability of the court does not lie in

its power. To the lawyer it may be a

source of admiration that the people bow

to the authority of the Court when a law is

declared unconstitutional. But it must be

remembered that such a decision always sets

at naught the will of the majority. The

majority is conquered, but retains its "un

conquerable will." It yields, because of its

belief in the integrity of the Court : it yields

because, although failing in its special ex

ercise, its power still remains.

Every declaration of unconstitutionality

is a test of the loyalty of the people to the

majesty of the law. The acquiescence of

the people is a magnificent tribute to the

judiciary. Why do the people pay this

tribute? It is trite to say that it is because

of the acknowledged power of the courts

vested in them by the Constitution. The

Constitution rests upon public opinion, and

in matters pertaining to law, public opinion

rests upon the opinion of the bar, and the

bar recognizes and sustains the authority

of the Court. The judiciary is the strong

est department of our government. It is

the most permanent. It has amplified its

powerand jurisdiction. It was never stronger

than to-day.

Commercialism is a threadbare topic of

universal discussion. Its existence is as

sumed, and all activities are believed to be

influenced by it. We hear on all sides of

the materialism and commercialism in all

things, and the sad inference is drawn that

the pursuit of wealth is now the sole object

of life; that the rich are growing richer and

the poor poorer. It is a clever phrase and

catches the open ear of the thoughtless.

To the thinker it is idle. It is true the ma

terial prosperity of our country has marvel-

ously increased during our lifetime. In this

prosperity all have shared. We have better

houses, better furniture, better food, better

schools and colleges, and libraries and

churches; better roads and parks; better hos

pitals and asylums, better public buildings.

If this generation be chargeable with avarice,

it is rather rapacious than tenacious. Never

was wealth held with a more generous hand.

The claims of humanity are acknowledged.

Never were the poor and needy better

watched over and cared for than to-day.

Never did the child born into the world

have a better opportunity for health, growth,

education, comfort, and culture. Never did

the law reign more supremely or more be

nignly. Never before could a president of

the United States suggest peace to bellig

erent nations; one elated by continuous suc

cesses, the others wounded by unexpected

reverses, and receive the thanks of each and

the gratitude of the world. We are told

the dove that went forth from the ark re

turned, for it found no resting-place. The

letter of the President found a resting-place

in the heart of humanity. If there be com

mercialism in all these things, then, indeed,

is it robbed of its sting.

It is an old cry.

John Adams, in 1776, wrote bitterly of

the corruption of his time, of its rapacious

and insatiable venality. He was ashamed

of his age. Fisher Ames, in 1802, said of the

Boston Bar: "I know of no very promising
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young men coming forward." In Jefferson's

day all Federalists believed the country

ruined; in Jackson's day the Whigs knew

the country was ruined; and in the days of

the Mexican War rascality and fraud were

rampant. Lord Kenyon, the successor of

Mansfield, arguing for the right of testamen

tary disposition of property,, declared if dis

appointed in that, "the great and main pur

suit of men in society was disappointed."

The outcry against monopolies was raised

by Aaron --Burr when Alexander Hamilton

procured a charter for the Bank of New

York. It caught the people, and he was

elected to the legislature. In turn he pro

cured a charter for a water company with

powers so broad that the Manhattan Bank

wa.s incorporated under its provisions.

We are not degenerates. To-day is better

than yesterday. The people are honest;

their instincts are right. They are slow to

believe in the corruption of those in high

places, but once believing they always

"turn the rascals out."

There is no new crime under the sun. The

love of money, the peril of the rich, hypoc

risy and all forms of vice have flourished

since recorded time. The decalogue is not

new. The story of Eden is short.

Goldsmith, whose revels irritated Black-

stone, while writing those commentaries

which are still classic in spite of modern

criticism, truly wrote:

" 111 fares the land to hastening ills a prey

Where wealth accumulates and men decay."

Wealth is accumulating, but there is no

moral, intellectual, or physical decadence, in

the American people.

We are told that commercialism has per

meated the learned professions. Is it true

of the ministry? Are the clergy less char

itable, less earnest, less learned than a gen

eration ago? Are 'not these tests? Is it

true of the medical profession? The dis

coveries of modern science, the numerous

dispensaries and hospitals, where the best

service of the most skilled is rendered gra

tuitously, the care of the sick and wounded,

the attention to sanitation, the care of the

feeble-minded and insane, the exactness of

modern medical learning as compared with

former generalities, leave na room for the

charge of degeneracy. As to the legal pro

fession, its scholarship, is broader and deeper

than ever before, its ethics more exacting.

The quaint advice of Jeremiah Gridley,

born two hundred years ago, and sometimes

called the father of the Boston Bar, is still

followed. "Pursue," he said, " pursue the

study of law rather than the gain of it;

pursue the gain of it enough to keep out of

the briars, but give your main attention to

the study of it."

No longer does a priest inform the king's

conscience in matters of equity. It is the

composite conscience of the people as in

terpreted by the Court, that now dictates

its decrees. Equity acts by injunction, and

so the ad captandnm phrase, orginated hy

Governor Altgeldt, "government by injunc

tion," has found its way to the platform —

a phrase containing a half truth, and to the

layman, ignorant alike of legal principles

and the administration of law, full of ill-

omen. He forgets or never knew that

equity came to ameliorate the hardship of

the common law. He has never learned

that a system of procedure which can deal

only with past infractions of the law and

is powerless to prevent further infractions

is unworthy of civilization. Equity defeats

unaccomplished fraud. He thinks with

Seiden that equity is a "roguish thing.'

But every lawyer knows better. He knows

that equity is merciful. Daniel Webster

admired the "searching scrutiny and high

morality of a court of equity."

To join in the outcry against government

by injunction is in the lawyer a violation of

his oath. It is not fidelity to the courts; it

brings discredit upon them and excites mob

law and anarchy. It makes the law-abiding

discontented. They confound liberty with

license. Mistaken in their interpretation of

its meaning, they believe that resistance to
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an injunction is obedience to God. In the

name of liberty they become rioters. If

114,000 lawyers in the United States were

to refrain from abusing injunctions, and

each, according to his knowledge and dis

cretion, should strive to teach the people

that the doctrines of equity are for the com

mon good, it would in these days of agita

tion immeasurably promote that " general

welfare " for which the government was

established.

Trial by newspaper is infinitely more

harmful than government by injunction.

In our Constitution there is no prohibition

more pronounced than in relation to bills

of attainder. Article I prohibits the pas

sage of bills of attainder, in section 9 to

Congress, and in section 10 to the states. It

is followed by a provision as to the judiciary

"that no attainder of treason shall work

corruption of blood or forfeiture except

during the life of the person attainted."

Now, in English law, what had been the

character of acts of attainder? Mr. Justice

Miller in Garland's case, said:

" i. They were convictions and sentences

pronounced by the legislative department of

government instead of the judicial.

"2. The sentence pronounced and the pun

ishment inflicted were determined by no

previous law or fixed rule.

"3. The investigation of the guilt of the

accused, if any such were made, was not

necessarily or generally conducted in his

presence or that of his counsel, and no

recognized rule of evidence governed the in

quiry."

Most of these are the peculiar character

istics of trial by newspaper. It is as lawless

as the shameful trials of the witches in

Massachusetts, in 1692, concerning which it

should be always remembered that the

judges were none of them lawyers. It was

a quasi ecclesiastical court. Its ways were

not our ways.

The lawyer, as an officer of the court,

should be temperate in language. He should

recognize the responsibility of office. Super

latives are for the weak, for those limited

in observation and experience. The writings

of Abraham Lincoln, a typical American

lawyer, are splendid models of temperate

language. His words as well as his acts were

tempered with wisdom.

With the privileges of 'the profession go

its responsibilities. Unconsidered words

spoken by one in authority have a borrowed

and fictitious value. The lawyer is not

debarred from fair criticism, but indiscrim

inate abuse is not criticism. Criticism is

an act of judgment. A common scold is

not a critic.

The literary' style of lawyers and judges

is, oftentimes, the subject of popular sar

castic comment. But Noah Webster, in

the preface to his dictionary, in the edition

of 1828; referring to the legal decisions of

the Supreme Court of the United States

and of some of the particular states, says

their style "in purity, in elegance, and in

technical precision is equaled only by that

of the best British authors and surpassed

by that of no English compositions of a

similar kind."

Of the judicial style of the opinions of

Chief Justice Bigelow in the Massachusetts

Reports, the late Judge Curtis said he knew

of no better models in any law reports.

Chief Justice Shaw had the bluntness of

Ellenborough in interrupting counsel. He

had the unconscious insolence of conscious

strength. He disliked Rufus Choate's volu

minous vocabulary. Once, when with great

redundancy the eloquent advocate had stated

his contention,-the chief justice asked him to

repeat his proposition. Choate hesitated

for an instant and then complied, with even

more picturesque elaboration. "You mean

this," said the chief justice, compressing

the statement into the baldest terms.

"Yes, your honor." "Then, why didn't

you say so? " "I should, had I your honor's

felicity of diction," was the unruffled reply.

Diffuseness and prolixity are the perils

of the lawyer. Chief Justice Parsons, like

Scarlett, said that "a half-hour was long
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enough in which to argue a case to court or

jury." He was marvelously concise. Of

him Story said: "His words are gold." Sir

James Scarlett, being asked why he never

addressed a jury more than a half-hour,

replied: "It takes just thirty minutes to

lodge an idea in a juryman's head. The

average juryman's mind can hold but one

idea, consequently if I succeed in putting a

second idea there I only dislodge the first."

A great principle was laconically expressed

in a single sentence by Marshall in Ameri

can Insurance Company v. Canter (i Peters

511,542): "The Constitution confers abso

lutely on the government of the union the

powers of making war and of making treat-

ties, consequently that government possesses

the power of acquiring territory either by

conquest or by treaty."

Thus was the whole doctrine of expan

sion and the elasticity of the Constitution

embraced within - the limit of thirty-four

words.

Language is uncertain. Few legislators.

are trained philologists. Chief Baron Pol

lock said: "Judges are philologists of the

highest order." In the transmutation of

thought into language, words with but one

meaning can seldom be used. So it hap

pens that a great part of the proverbial

uncertainty of the law arises from the lan

guage used in contracts, opinions, and stat

utes. Herein lies the necessity of construc

tion. "One-half of the English language,"

said Baron Alderson, "is interpreted by the

context." In this, as in all matters, the

Court is the final arbiter. Every statute is

interpreted in the light of surrounding cir

cumstances. The state of the law, like the

state of the art in new inventions, is to be

considered. The existing statutes and their

judicial interpretation throw light on the

new enactment. The meaning of the stat

ute involves not only the words used, but

the spirit of the law. If the words fail to

express the spirit of the enactment, the

intention of its framers fails. The. lawyer

who detects flaws in a statute is no more

responsible for such flaws than is the phy

sician who diagnoses a disease responsible

for the bodily ailment of his patient. To

the physician it counts for skill. The more

latent the cause of the malady the more

honor is paid to the skill that discovers it.

How is it with the 'lawyer whose skill and

learning give an unexpected but accepted

interpretation to a statute? Does he win

a crown?

What says the layman? Ignorant of the

province of the lawyer, ignorant of the

meaning of those grand words written in

delibly in the Constitution of Massachusetts,

words which Governor Andrew could never

repeat without a thrill — "To the end that it

may be a government of laws and not of

men"; ignorant of the rules of logic, he

draws the important conclusion that the

lawyer advises his client how to break

the law. Is it possible to suppose that there

is need of legal advice to break a law? Any

tyro can do that. But to know what the

law means, what offense is forbidden, is not

only the right and duty of all men in every

capacity, but it is a knowledge imputed by

•the law, and ignorance of which excuses no

one. The doing of that which is not within

the scope of a statute is not its evasion. It

is neither circumventing nor overriding the

law; it is the exercise of an undoubted right.

It is the duty of counsel to determine the

scope of a statute.

Judge Story once drafted an act passed

by Congress, which afterward came before

him for construction. He decided that the

act had a different meaning from what

he had intended in its drafting. His words

failed to express his intention. After the

passage of an act, the words become the

words of the law and are to be construed

by accepted canons of construction.

The wide-spread, popular criticism of the

lawyer for his part in the construction of

statutes has no foundation in reason. The

duty of the lawyer is self-evident, and in its

performance he violates no rule of law or

code of ethics.
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It has been recently stated by one who

has a wide experience on the Bench of the

Superior Court of Massachusetts that "the

provisions of the statutes relating to em

ployers' liability furnish grounds for prob

ably one-quarter of the civil jury cases tried

in court at the present day." This per

centage is not normal. Such litigation smacks

of maintenance. It suggests a reason for other

states to follow the precedent of Alabama,

where a statute was recently passed making

it a misdemeanor for an attorney to employ

runners to solicit practice, and requiring the

public prosecuting officer, upon complaint

of the Council of the State Bar Association,

to institute proceedings for any violation of

the statute. This statute is noteworthy,

inasmuch as it makes criminal what before

was dishonorable and unprofessional. A

rule of ethics becomes a rule of, law. It is

a warning to the ambulance chaser. It is

a statutory acknowledgment of the dignity

of the legal profession. It is a happy sign.

The question is mooted in current litera

ture whether a lawyer by virtue of his re

tainer may violate, his duty as a citizen.

It is a question raised by the laity. It is

not discussed in the profession. In the

courts there is a settled practice not to hear

counsel argue "against a first principle re

specting which there has never been any

doubt." So this question is not arguable.

No lawyer to-day accepts Brougham's impas

sioned declaration of the duty of counsel to

his client.

The oath of allegiance takes precedence

of the attorney's oath. Loyalty is the first

duty of every citizen. Civic pride is above

personal emolument. The government is

more than the client. History shows that

the advances of freedom and public rights

have been promoted by lawyers in all times.

In the time of the Civil War in England Sir

Orlando Bridgman and Sir Geoffrey Palmer,

retiring to the seclusion of the study betook

themselves to conveyancing and invented

resulting trusts and springing uses. They

are not the ideals of the American lawyer.

Philosophy and oratory were the prepa

ration of the Roman lawyer. To-day the

fifteen thousand students in the United

States preparing for admission to the Bar

in more than one hundred law schools do

not find these studies a vital part of the

curriculum. And yet, says Sir Henry Maine,

"Roman law is the source of the greatest

part of the rules by which civil life is still

governed in the laws of the western world."

Another has said Roman law is written rea

son. " Here," said Hilliard, standing amid

the ruins of the Forum, "Here law had

attained the dignity of a science while yet the

Druids worshiped the mistletoe on the site of

Westminster Hall."

Integrity is an inherent part of the law

yer. Without seeming honest lie cannot

succeed ; and the only way of seeming honest

is to be honest, for in the words of Lord

Chancellor Napier, "There is an idiom in

truth which falsehood never can imitate."

The law is a laborious profession. When

Prescott published his "History of Ferdi

nand and Isabella," Daniel Webster spoke

of him as a comet which had blazed out

upon the world in full splendor. And

Franklin Dexter, then leader of the Boston

Bar, said: "It has made him famous; and

yet I have spent more time and labor on

cases that are now forgotten than Prescott

has bestowed on his history."

The lawyer is not a popular favorite, in

literature and on the stage his foibles are

depicted. Happily there are no lawyers in

Dante's " Inferno." Of all men, he is most

independent. It is human to dislike superi

ority. Brougham's assumption of universal

knowledge aroused personal antagonism.

Even Wordsworth's gentle pen was turned

against him. In a pamphlet opposing his

election to Parliament, the poet wrote of his

boasted independence, "Independence is the

explosive energy of conceit making blind

havoc with expediency."

Of all men he is most trusted. "I dis

like the American people," said a foreign

visitor, "but the individuals I have met are
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most delightful." Implicit faith is placed

in the individual lawyer. It is not alone

the great men who give character to a pro

fession. In a profession it is the individual

that counts. Each is a unit of energy.

Our government is a government of law

yers. Among a free people the lawyer is

always in the ascendant. A written con

stitution is his protecting shield.

Our roll of great lawyers is long. Yet I

cannot forbear a word of eulogy of him who

was foremost in the work of our Association,

James Coolidge Carter. He was the ideal

lawyer. Always in the zone of conflict,

there was no stain on his fair fame. Living,

he was the leader of the Bar, and when he

died there was universal mourning.

Of Governor Russell, Professor Norton

said: "He died in a fair hour; he escaped

old age." Our brother died in a fairer hour;

he reached old age. He lived to fulfill the

promise of youth and died in the fullness

of time,

" Wearing the white flower of a blameless life."

BOSTON, MASS., August, 1905.

 



CHANGES IN THE STATUTE LAW

NOTEWORTHY CHANGES IN THE STATUTE LAW OF

THE YEAR

BY HENRY ST. GEORGE TUCKER

THE annual address of the President

of the American Bar Association is

required by the constitution to review the

legislation of the year in the various states

and territories, and in the Congress of the

United States. Of necessity, therefore, this

important address is too long to print in

full in this number, and in spite of the diffi

culty of discriminating, we have tried to

select for our readers the most important

subjects discussed by President Tucker.

ADMINISTRATION OF JUSTICE

"Illinois has passed a stringent act for

the suppression of mob violence, first defin

ing what a mob is, then providing that

any persons composing a mob who shall by

violence inflict material damage to the prop

erty or serious injury to the person of any

other persons upon the pretense of exer

cising correctional powers over such person

or persons, shall be deemed guilty of a

felony, and such injured person shall have

a right of action against the county or city

in which such injury is inflicted, and that

the surviving wife or heirs of any person

who has lost his life by lynching at the hands

of a mob shall have a right of action for

damages against the county or city in which

said loss of life occurred in a sum not to

exceed $5000.

" The most stringent provision of the act

is that which makes the taking from the

hands of a sheriff, or his deputy, by a mob,

of a person who is lynched, prima facie

evidence of failure on the part of such sheriff

to do his duty, and the governor shall at

once declare his office vacant and appoint

a successor, with a proviso- that, within ten

days after such . lynching, the sheriff may

be reinstated upon filing a petition with the

governor, stating and showing by proof that

he did all in his power to protect the life of

.his prisoner.

"Michigan has passed an important act

regulating the employment of expert wit

nesses, in which it is provided that 'no

such witness shall receive as compensation

in any case for his services a sum in excess

of the ordinary witness fees provided by

law, unless the court before whom such wit

ness is to appear or has appeared awards a

larger sum; and it is further provided that

no more than three experts shall be allowed

to testify on either side as to the same issue

in any given case, except in criminal prose

cutions for homicide, except by permission

of the court, and in criminal cases for homi

cide where the issues involve expert know

ledge or opinion the court shall appoint one

or more suitable and disinterested persons,

not exceeding three, to investigate such

issues and testify at the trial; and the com

pensation of such person or persons shall be

fixed by the court and paid by the county

where the indictment was found, and the

fact that such witness or witnesses have

been so appointed shall be made known to

the jury, but this provision shall not pre

clude either prosecution or defense from

using other expert witnesses at the trial,

and the act shall not be applicable to wit

nesses testifying to the established facts or

deductions of science, nor to any other speci

fications, but only to witnesses testifying

as to matters of opinion.

"Missouri has adopted an amendment to

her constitution prescribing that a jury for

the trial of civil and criminal cases in courts

not of record may consist of less than twelve

men, and that a two-thirds majority of

such number concurring may render a ver

dict in all civil cases; and in all civil cases

in courts of record three-fourths of the jury

concurring may render a verdict.



THE GREEN BAG

EDUCATION

"South Dakota provides for instruction

in the public schools in physiology and

hygiene to be taught as thoroughly as arith

metic and geography are taught in said

schools, and such instruction is to be given

orally to pupils who cannot read and by

the use of text books to those who can, and

the text-books used must give about one-

fourth of their space to the nature and effects

of alcoholic drinks and narcotics, to be at

least twenty pages and not to be embraced

in a separate chapter at the end of the

book.

" We may confidently look for a genuine

revival of abstinence in the use of alcoholic

drinks in a state where the instruction on

this subject is to be as exact as arithmetic

and as boundless as geography itself.

"The Court of Appeals of New York is

allowed to admit to the Bar without exam

ination, upon the production of a diploma,

graduates of the Albany Law School, the

Law School of the City of New York, the

Law School of Columbia College, the Law

School of the University of Buffalo, or the

New York Law School, or of the College of

Law, Cornell University, Syracuse Univer

sity, or the Brooklyn Law School of St.

Lawrence University.

"Perhaps the acts of assembly in no state

in the union contain as much legislation on

the subject of education as those of the

state of North Carolina. This is largely

due to the efforts of the Southern Educa

tional Board, in which the state of North

Carolina has exhibited remarkable interest ;

and I think I am safe in saying that North

Carolina is the first cotton state which has

advanced to the position of trying compul

sory education. The city of Asheville and

Raleigh Township provide for compul

sory attendance upon schools; while Yadkin

and Macon counties, and probably others,

provide for submitting this question to

the vote of the people; and attendance

upon schools is made compulsory upon

Indians.

LABOR

"South Dakota has passed an act to

establish a twine and cordage plant, shirt

and overall factory, at the state peniten

tiary, and appropriated $76,000 to carry-

it into effect. Said plant is to be under

the charge of the Board of Charities and

Corrections, and its product is to be sold to

farmsrs of the state who are actual con

sumers for cash, upon such terms as shall

be fixed by the authorities.

" This bill is evidently aimed at the twine

and cordage trust. Many of its provisions

are similar to the act of the State of Kansas

authorizing the establishment of a branch

penitentiary and an oil refinery thereat to

compete with the Standard Oil Company,

wh'ich has recently been declared uncon

stitutional by the Supreme Court of Kansas.

"Tennessee has passed an act to ' exempt

thirty-six dollars of all monthly salaries or

wages amounting to over forty dollars, and

to make ten per cent of all salaries and

wages of forty dollars and less subject to

garnishment.'

" Colorado, emerging from the throes of

labor revolutions, passes a stringent law

against boycotts and also decides that eight

hours is sufficient length of time for a laborer

to work in any one dav.

" Illinois, to protect laborers in the mines,

provides that in all mines where gas is gen

erated in dangerous quantities a 'number

of men, designated as 'shot fires,' are to be

employed at the expense of the company,

whose duty it is to inspect the mines and

do the firing of all blasts.

" Massachusetts, by resolution of her legis

lature, expresses the opinion that it is de

sirable that the Constitution of the United

States should be so amended as to place it

clearly within the power of Congress to

enact laws regulating the hours of labor in

the several states according to some uni

form system.

" A corporation engaged in mining and

manufacturing is prohibited in Missouri from

working its employees in its mills or plants



CHANGES IN THE STATUTE LAW

reducing, refining, or smelting minerals or

ores, etc., for a period of time longer than

eight hours in a day of twenty-four hours.

Montana has passed a similar act.

" Texas provides that it shall be unlawful

for any corporation to issue any tickets,

check, or writing, obligatory to any servant.

or employee for labor performed redeem

able in gold or merchandise.

" Kansas provides that no corporation

shall require or permit any conductor or

engineer, or other employee, who has been

at work for sixteen consecutive hours to

continue on duty, or to perform any work

for such railroad until he has had at least

eight hours' rest.

" The same state provides that wages

earned out of the state and payable out of

the state shall be exempt from garnishment

or attachment, or where the cause of action

arose out of the state, unless the defendant

to the suit is personally served with process.

MARRIAGE AND DIVORCE

" A law which will be criticized as one of

doubtful propriety was passed by Pennsyl

vania last winter, permitting a divorce from

husband or wife who is a hopeless lunatic.

The act seeks to guard its questionable pro

vision by providing that the hopeless lun

acy, must be proven beyond a reasonable

doubt, except that ten years in an asylum

shall be regarded as conclusive proof of

hopeless insanity. The taking in Pennsyl

vania hereafter of husband and wife, for

better or for worse, in sickness or in health,

must be modified to the extent that if the

sickness shall partake of the nature of lun

acy in a chronic state there may be a dis

solution of the bond. May not the man in

Pennsylvania, now married to one who is

a hopeless invalid from bodily disease, or

perhaps maimed and disfigured for life by

some unavoidable accident, see in this act

ground for an appeal to the legislature to

be released from his bonds also? Hopeless

mental infirmity is in many respects no

worse than hopeless physical infirmity ; .the

exemption of the one must lead to the

other.

" This act finds its parallel in a law passed

last winter by the legislature of Hawaii

allowing a divorce to a man or woman whose

wife or husband is afflicted with leprosy.

" An act of Pennsylvania authorizes the

governor to communicate with the gover

nors of the several states, requesting them

to cooperate in the assembling of a con

gress of delegates from the states, with the

object of securing as nearly as possible a

uniform statute on the matter of divorce

throughout the United States.

" This has been done by several of the

other states.

PRIVATE CORPORATIONS

" Wisconsin, responding quickly to popu

lar demand, has passed a law providing for

the distribution of the surplus of mutual life

insurance companies among the policy hold

ers at least once every five years.

" New Jersey provides for the appointment

by the governor, of a committee of three

persons to revise and codify the laws relat

ing to corporations, who shall report to the

legislature on or before the first day of its

next session, bills for carrying out this

purpose.

" Minnesota prohibits corporations from

contributing for political purposes, and by

a singular obtuseness a penalty is imposed,

not upon the corporation, but upon any

officer or stockholder who takes part in or

consents to the makingof such contributions.

TRADE AND COMMERCE

"In Kansas, any corporation, foreign or

domestic, engaged in the manufacture or

distribution of any commodity of general

use that shall intentionally, for the purpose

of destroying competition, discriminate be

tween different sections or communities by

selling such product to one section or com

munity at a lower rate than to another,

after equalizing the distance from such point

of manufacture and freight rates therefrom,

shall be deemed guilty of an unfair discrim
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ination, and upon conviction thereof shall

forfeit not less than $200 for each offense.

"All pipe lines for the conveyance of

crude oil in the state of Kansas are declared

by law to be common carriers, and the

owners thereof are subject to rules pre

scribed for them by the State Board of

Railroad Commissioners for the conduct of

their business; and the same act prescribes

a maximum rate of charge for all oil trans

ported over said lines."

The President's summary of the results

of his investigation is as follows :

"A few comments seem pertinent upon

this imperfect review of the legislation of

our country. What impresses one most

deeply in an examination of the legislation

of the states is the number and variety of

subjects of legislation, and the assumption

(I will not say always improperly) by the

state of functions which in our earlier his

tory were unclaimed by it. We are a

much-governed people, and there is nothing

which affects the American citizen, from

infancy to the grave, awake or asleep, in

motion or at rest, at home or abroad, in his

personal, social, political, or property rights

which is not the subject of regulation by

the state. Fish and game wardens regu

late where, when, and the amount of fish or

game that may be taken, and that too

though they may be taken from one's own

streams or forests. The commissioners of

forestry1 prevent the devastation of timber,

and in the public interest limit the amount

of timber taken from the land, require the

planting of trees in certain places and by

inducement or bounty secure the planting

of trees in other places. Railroad and ware

house commissioners, under the power of

the state, acquire control of railroads and

warehouses by prescribing rate regulations

and prohibiting the doing of many things

deemed unwise by the commissioners. In

some states we have internal improvement

commissioners, with large powers over the

property of the citizen; mine inspectors,

with power to make regulations for the

owner of the mine, and under which alone

can he operate his own property; highway

commissioners to lay out and beautify and

preserve the roads of the state; probation

officers to follow the convict or delinquent

with a sleepless eye, even after conviction,

to see if, perhaps, there may be a spark of

virtue, a lump of leaven for his reformation

left within his nature; inspectors of cattle;

inspectors of sheep; inspectors of bees; in

spectors of food; inspectors of weights and

measures; inspectors of beef and hides;

live stock associations; poultry associa

tions; associations for the conduct of all

classes of business; and drainage commis

sioners, with power to condemn private

property for building drains and bridges;

boards of charity ; boards of equalization ;

boards of health, of pardons, of prison in

dustries; civil service boards; boards of

arbitration, not even allowing a man the

right to fight in peace; and after death has

come to us, our bodies are embalmed under

regulations of the state board of embalmers.

" Then we have factory inspectors; in

surance commissioners; boards of dental

examiners; bank commissioners; water com

missioners to regulate the use and even the

amount of water one may use; boards of

pharmacy; state veterinarian surgeons;

boards of medical examiners; boards regula

ting cemeteries and irrigation ; and even loco

motion by automobiles and bicycles is

allowed only after compliance with specific

state regulations ;while the 'kindly fruits ofthe

earth' are ours only when the rules of the state

entomologist may permit our enjoyment of

them. Indeed, as we look at the whole

range of property and social rights, of human

wants, necessities, and human action, nothing

is left to the arbitrary, uncontrolled will of

the individual. Indeed, whether we eat or

drink, or whatsoever' we do, we do it all in

subordination to the law of the state. The

government, as trustee for society, controls

our rights, our wants, our necessities, and

our individual action in their relation to

society. The pangs of hunger and thirst, the
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uses of property, and the freedom of indi

vidual action are all regulated by their

effect upon others, and we realize at last

in its fullness of meaning the truth that 'no

man liveth unto himself.' The home is no

longer a man's castle, but it may be a

prison house with the family as the inmates

and the board of health as jailer. When

the state as parens patri® steps in and as

sumes control by boards and commissioners

and other agencies of the safety of society,

of the health and morals of the people as

well as of their property rights, special care

must be taken not to endanger any of those

inalienable rights of 'life, liberty, and prop

erty' guaranteed to every citizen under

'the law of the land.' For it must be re

membered that these are rights which do

not proceed from government, but are ante

cedent to government, and are those for the

preservation of which governments are

ordained.

" Another view impressed upon the mind

by a review of this legislation is that, while

it comes from forty-five states and three

territories, organized under different consti

tutions, a common purpose, a common hope,

and a common ambition is easily discernible

in all for the advancement of their own

people and the enlargement of their devel

opment under the stimulus of truly American

ideas. In many of the states, separated

geographically many hundreds of miles, we

find a similarity of legislation, indicating

the same needs of these widely separated

people; and while it is undoubtedly true

that there are certain basic principles of

morality and virtue necessary to the proper

advancement of all the people, whether

under the torrid or arctic zone, I can but

feel that there is a danger that uniformity

of state legislation may be pressed to a

dangerous extreme. We must never forget

that law is a progressive science, a system

of growth. It does not lag behind or pre

cede in its march the needs and advance

ment of a people, but it goes hand in hand

with such to carry out in orderly fashion

the requirements of social needs. When we

consider the vast expanse of this country,

organized as the people are under different

constitutions, with different climatic condi

tions, with social and ethnic conditions of

varying hues; when we find' conditions of

society among the older states, of necessity

differing from those which obtain in the

newer, all these tend to show that from

habits of thought, social and political cus

toms, commercial activities, habits of life,

sources of industry, and the sparsity or den

sity of population, the needs of one, as ex

pressed in law, may not be those of another

state differing in these conditions.

"The Constitution of the United States,

'the most wonderful work ever struck off

at a given time by the brain and purpose of

man,' would not be fitted for the. Chinese

empire, nor even for the Philippines, it is

asserted, until in the progress of time, by

the process of assimilation, they shall reach

the height of the stature of American citizen

ship ; nor would the laws of Draco be other

than a misfit if adopted by the State of

Rhode Island, in which we are to-day as

sembled. While ever striving, therefore, for

the unification of laws which embrace essen

tials in those principles which should control

and govern all people, however and wherever

situated, we should be careful not to impose

upon all those laws which may be suited to

conditions in some of the states only. Our

motto should be, ' In essentials, unity; in

varying conditions, variety,' presenting in

the result a mosaic, it may be, of infinite

variety, like some great orchard of ripe

fruit, made up of many different kinds of

trees, each extracting from the soil those

elements which it needs for its development,

and each differing from the others in shape,

size, color, and flavor, but each beautiful of

its kind, and by contrast adding infinite

charm to the whole."

LEXINGTON, VA., Aug., 1905.
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PRACTICE WORK IN LAW SCHOOLS

BY JAMES PARKER HALL

ONE of the difficulties confronting the

persons yearly honored by invitations

to read papers before this Section is that

of choosing a subject with even a flavor of

novelty. Those law-school problems which

can be much enlightened by discussion are

neither many nor complex, and we have

talked about them all before. Experience

is solving them for most of us more effec

tively than argument, and, like our theo

logical brethren, the temper of these gather

ings is passing from the rigor of doctrinal

debate to the genial toleration of the ex

perience meeting. So long as our greatest

court decides its most interesting cases by

a five to four vote we must admit that

reasonable men may differ about some of

our questions; and one over which disagree

ment is certainly reasonable is how far prac

tice should be taught in the law school.

Some consideration of this will form the

first part of my paper.

Discussion of the subject in recent years

has often been prefaced with the statement

that half of the appellate litigation in this

country is over questions of practice, and

has proceeded upon the assumption that

law schools could give instruction which

would very much diminish this proportion.

The first proposition, as usually stated, is

extravagantly misleading, and the second

may well be doubted. In 1894. there was

published in the minutes of this Section,1

a table prepared by Frank L. Smith of

New York, purporting to show that nearly

one-half the points passed upon in ordinary

civil cases by the appellate courts of . the

United States and Canada in 1893 did not

involve the merits of the causes, but con

cerned evidence, pleading, or practice. This

table is the basis for the statement referred

to. Nearly one-third of the points included

in it are in evidence or pleading, regard-

1 17 American Bar Assn. Reports, 367 (1894).

ing the teaching of which there is no gen

eral controversy. The thirty-five per cent

remaining, however, seemed extraordinarily

large, and to test the figures I examined the

reports of the highest courts in Massachu

setts, New York, Michigan, and Illinois for

the year 1902-3, tabulating the practice

points and endeavoring carefully to dis

tinguish them from points of substantive

law. It appeared that less than ten per

cent of practice points were passed upon by

these courts; and I strongly suspect that

Mr. Smith's system of classification must

have been very liberal toward the practice

headings.

Really, the case against our practitioners

is not nearly so bad as even this, for many

practice questions are included by counsel

as makeweights in cases where the appeal

is really taken on the merits or for delay.

That such objections are overruled in an

appellate court does not stamp either law

yer as incompetent. They are simply play

ing all of the points in the game. In about

one-fourth only of the practice points raised

in the cases I examined, was the practice

followed held bad where an alternative

existed, and in part of these the questions

must have been doubtful and no more to be

settled without litigation than are moot

points in substantive law. Badly-drawn

statutes and rules of court are responsible

for much earnest controversy over points of

practice. The proportion of practice points

on appeal in which the lawyers might reason

ably have been expected to do better, is

thus probably somewhere between one and

two per cent, a showing much more en

couraging than the fifty per cent version.

Just how good or bad this is we cannot tell

because we have no record of the proportion

of errors in practice which do not get into

the reports. Granting, however, that mis

takes are too numerous to be creditable.
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how far might law-school instruction reduce

them?

In answering this, a distinction should be

made. Many rules of practice depend in

detail upon no principle, but are arbitrary

rules of convenience. Of this class, for

instance, are many of those relating to

appellate procedure. A variety of things

are to be done in a manner and at times

that are minutely specified. No lawyer not

largely engaged in perfecting appeals ever

tries to charge his memory with these

minutiae, or fails to refresh it by a reference

to his books. Most mistakes here occur

through carelessness, and would not be sen

sibly lessened by any reasonable amount of

law-school instruction. Now, it is pre

cisely this class of questions which is raised

most frequently. About one-third of all

practice points concern the one subject of

appeal and error; and such topics as judg

ment, judicial sale, levy and seizure, limi

tation of actions, replevin, and attachment,

all of them bristling with minute statutory

regulation, form a considerable part of the

remainder. The experienced lawyer be

comes familiar with the common details of

practice in these matters, but even for the

tyro the information is plainly written out

in the statute or contained in his annotated

manual of local practice, and if he be care

ful and intelligent there is little the law

school can giX'e him on such points which

he will not readily acquire for himself. The

attitude of the law school toward such mat

ters should be that expressed by one of

the New York Board of Bar Examiners,

when he said before this Section a few years

ago: "We know that the legislature is apt

to repeal at any time all we know on the

subject of pleading and practice, and as we

practice with a Code on our desks for ready

reference at all times, we will not exact

from the student knowledge we do not

possess in an eminent degree ourselves." '

On the other hand, while the details of

1 American'Bar Assn. Reports, 533 (1899).

practice in our various states differ, its gen

eral principles and theories are similar. The

chief benefit which a student will gain from

a course in practice in the law school will

be less an abiding knowledge of the exact

steps to be taken in a given proceeding

than an idea of what kind of steps he must

expect to look up the details about in his

local practice books. Just as it is a better

use of his time to learn the arrangement of

a digest than to try to memorize the cases,

so it is better for him to learn what is typi

cal of practice in general than to spend

much time in familiarizing himself with

local methods of doing typical acts. No

doubt the best method of teaching what

is typical, in practice, even in schools whose

students come from many states, is to base

the instruction upon the practice of one

state, as Professor Redfield suggested a few

years ago, emphasizing what is essential

rather than details. The important ele

ments of common practice, including the

steps in the principal forms of action through

judgment to execution, with their ordinary

incidents, the procedure in the chief

provisional remedies, and the typical

procedure of an appeal, may be fairly well

covered in the equivalent of two hours of

class-work weekly for a year. If, in addition,

a serious attempt is made to teach trial prac

tice and the art of conducting cases before

a jury, probably at least as much more time

must be spent.

No doubt both of these courses, well-con

ducted, would be useful to a student. The

practical question, as has often been said,

is one of relative values. What is the best

use of a student's time? I do not think

this question can be answered in the same

way for all law schools. A school may be

unable to provide a wide curriculum, and its

students, drawn almost wholly from a sin

gle state, may for the most part go into

practice for themselves immediately after

leaving the school. A large majority of

American law schools are of this type. The

relative value of the practice courses in
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such schools will be high. Not only are

they likely to be better taught than a

number of the courses in substantive law,

but there are no valuable elective courses

to be substituted for them. Inasmuch as

nearly all of the students are from the state

whose practice is taught, even details are

not valueless, and the student who does

not have the benefit of an apprentice

ship in an office before he starts for him

self, needs instruction in practice more

than if he had had some office experience

first.

At the other extreme are those schools

which offer more important courses on sub

stantive law than can be taken in three

years, whose student body represents many

states, and whose graduates are commonly

able to spend some time in an office before

starting for themselves. Every argument

for the relative value of practice courses in

such schools is much weakened. Where

more work is offered than can be taken in

three years many students will wisely choose

that which they are least likely to be able

to master by themselves. Probably ordi

nary practice can be learned with less diffi

culty than most branches of substantive

law. It is chiefly statutory, the statutes

are abundantly annotated and there are

usually excellent local books upon it, its

precedents are rarely sought outside the

local jurisdiction, its historical roots are of

little consequence, it is not a reasoned sys

tem based upon complex conceptions of

social warfare, it is not related to other

branches of law in evolution or by analogy,

and its problems conspicuously lack that

wealth of circumstance and variety of inci

dent which create so much of the fascina

tion and difficulty of the substantive law.

The student who enters an office for a short

time after leaving the law school, will not

at once have to decide emergency questions

of practice on his own responsibility, and a

reasonable amount of systematic study in

connection with his office work will make

him a fair practitioner in those matters in

which proficiency can be gained without

considerable experience.

On the other hand, there are several re

spects in which law-school instruction in

practice is superior to what even a diligent

student will gain in an ordinary office. Un

less a long time is spent in an office, the work

done is apt to be fragmentary. Some

things he will do frequently. Some not

uncommon proceedings may never chance

to be turned over to him. These he must

learn from reading, and there are a good

many practical hints which he will not find

in the books. The unwritten customs of

lawyers approve ways of doing things puz

zling to one acquainted only with the anno

tated practice act. Moreover, there is often

a choice between several methods of pro

cedure where the most intelligent reflection,

unaided by experience, would scarcely sug

gest the one best for a client. A good

teacher of practice can give the student

much of his experience in such matters,

and in his early days this may be very use

ful to the young lawyer. Even in those

schools whose graduates generally enter

offices there are a respectable number who

wish to begin practice for themselves at

once, or to whom it is important to have a

fair knowledge of practice immediately

upon entering an office. Certainly there are

circumstances where such knowledge is of

substantial advantage at the 'start, and its

ultimate value as compared with another

course in substantive law the student can

probably determine as well as anyone else.

The theory of elective studies in law schools

rests largely upon the belief that there may

be a reasonable difference of opinion regard

ing the best courses for the individual needs

of students, and that the student may ordi

narily be trusted to decide this for himself.

There must be many instances where stu

dents might reasonably think a course in

practice more beneficial to them than cer

tain courses in substantive law, and my

conclusion would be that law schools of all

types might wisely offer at least elective
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instruction in practice, exclusive of those

features which are supposed to be taught

only by mock jury trials.

Regarding the value of the latter, in view

of the time they take, I am skeptical. It

is true an elaborate system of such trials

has been in existence at the University of

Michigan for several years, and has been

introduced in some other schools; and it is

true that members of the Michigan law

faculty for whose judgment I have • the

highest respect, believe in their value. In

.spite of this, I think one may have serious

-doubts. The ability to try jury cases even

fairly well is far more an art than a science,

and is to be acquired only by'an amount of

experience and observation far greater thaa

any law school can afford time for. The

.school at best can give students but a slight

start in this direction — how slight appears

when we consider the artificial conditions

under which mock trials must be held.

The witnesses are all intelligent young

men, somewhat versed in law. There is

among them neither the 'variety of intelli

gence, training, age, sex, occupation-, social'

condition, or even of character, which marks

the ordinary witness and is the distraction

of the trial lawyer. The same is true of the

jurors. The mere fact that they are accus

tomed to legal ways of thinking makes them

totally different material from the juries of

• our courts. Then there is the evidence.

If it is merely learned by the witnesses there

will be almost no element of reality in their

examination. If, as at Michigan, the wit

nesses actually see the facts to which they

testify acted out before them, this is better;

but even here there can be no real element

-of passion, bias, or interest to color their

testimony, to induce falsehood and conceal

ment, and to be exposed by cross examina

tion; and there is an additional artificiality

in that the witnesses know beforehand that

they are to observe what goes on in order

to tell of it in court. Such observation must

be much less casual and less likely to be

mistaken than is that of most real wit

nesses. Finally, the sense of responsibility

on the part of the attorney, which is so

great an educational factor in real trials (as

in all real life), must be largely lacking in

the imitation.

It is hard to believe that many students

can obtain such benefit from taking part in a

few mock jury trials that the third or fourth

case they try in actual practice will be

affected by it. The cases that are adapted

to mock trials lie in a narrow compass. The

classes of facts most difficult to deal with

in actual litigation are in general those least

suited to the moot court, such as questions

of negligence, value, damages, mental states,

expert opinion, and the like. I do not sup

pose it would be claimed that students can

get from this exercise much practice in the

art of handling questions of fact before a

jury. Its value must rather consist in giv

ing them some knowledge of the processes

of this branch of litigation : how to empanel

a jury and open a case, how to present va

rious kinds of evidence, in what form ques

tions should be put, how objections should

he made and exceptions taken, and so forth.

Now these matters are very easily learned.

Some of them may be treated in the course

on evidence, and any bright boy who has had

a year or two in a law school can get a

fair theoretical knowledge of the others in

a few days by attending some actual trials

and reading a small treatise on trial prac

tice. He can do this in vacation, and de

vote his time in the law school to more

difficult matters and those which better

repay theoretical study. The trouble with

the young lawyer is not that he does not

know these things in cold blood, but that

he doesn't remember some of them at the

right time in the excitement of trying a

case. He will lack sel-f-possession more than

knowledge, and until he has tried enough

cases so that certain processes have become

almost habitual he will continue to make

simple errors. A ready command of trial

procedure is to be gained only like a ready

command of the rules of evidence — by con
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stant practice at the real thing. There

could be no simpler rule than that requir

ing an exception to be taken in order to

preserve an overruled objection for appeal,

and yet a failure to do this was one of the

most frequent errors in practice which I

found in the reports of the four states which

I examined. The lawyers who made this

mistake knew better, but they forgot, and

it is hardly conceivable that they would

have done better had they participated in

a few mock jury trials before beginning

practice.

These are the reasons why I do not think

that a law school of high grade which offers

more courses in substantive law than can

be taken in three years, should encourage

its students to spend any of their school

hours in trying mock jury cases. The really

difficult things about trial litigation cannot

be learned in this way, and the easy ones

can be acquired elsewhere with an expen

diture of less valuable time. I do not lay

any particular stress upon the fact that the

great majority of lawyers do practically no

trial work. This would be a good reason

for making such work elective, but not for

omitting it entirely, if we believed that the

law school could do work in this direction

comparable in value to what it does in sub

stantive law.

UNIVERSITY OF CHICAGO, Aug., 1905.
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THE CONSTITUTIONALITY OF GENERAL ARBITRATION

TREATIES

BY EVERETT P. WHEELER

THE general arbitration treaties with

Great Britain, France, and other coun

tries, which at the last meeting of the associa

tion we recommended for ratification, were

rejected by the Senate in the form in which

they were submitted. The change pro

posed by the Senate was in one word only.

As negotiated by the President, these trea

ties provided that the President could and

would make an agreement with the other

signatory power to submit to arbitration

any matters within the scope of the treaty,

according to the provisions of The Hague

Convention. This word "agreement" un

doubtedly referred to "the special submis

sion" provided for in Article XXXI of The

Hague Convention. For this word the

Senate substituted "treaty." The effect of

this change, if approved by the President,

would have been to require the ratification

by the- Senate of every subsequent arbi

tration. Inasmuch as the power to make

a special treaty of arbitration is conferred

by the Constitution of the United States,

and has always existed since the foundation

of the government, the advantage is not

perceived of declaring by a treaty that this

power exists. Its only effect, if adopted,

would be to restrict the power conferred

by The Hague Convention upon the Presi

dent and exercised by him in the matter

of the Pious Fund Arbitration. The exer

cise of that power does not require the con

sent of the Senate. The President natur

ally objected to limit his future action by

any such restriction.

The argument that the President and

Senate cannot constitutionally make a gen

eral treaty of arbitration seems to your com

mittee untenable for the following reasons :

i. It ignores the difference between a

treaty and an agreement. Every treaty

is an agreement, but every agreement is not

a treaty. Every deed is a contract, but

every contract is not a deed. The contract

to be a deed must be under seal. The

agreement to be a treaty must be made

"by and with the advice and consent of

the Senate." Just as a deed may autho

rize the person named in it to make a con

tract not under seal, so may a treaty autho

rize the President to make an agreement to

submit to arbitration a matter in difference

between the United States and a foreign

power, without requiring any further ad

vice and consent of the Senate than that

involved in the original ratification.

2. It ignores the well-settled rule of con

struction that when the Constitution itself

makes no exception, the court should not

make one by construction. To use the

language of Chief-justice Marshall in Gib

bons v. Ogden.1 "The subject is transferred

to Congress, and no exception to the grant

can be admitted, which is not proved by

words, or the nature of the thing."

The% Constitution of the United States,

Article II, Section 2, contains the following

grant of power to the President. :

"He shall have power, by and with the

advice and consent of the Senate, to make

treaties, provided two-thirds of the senators

present concur."

This is a general grant of power. It has

no limitation expressed. And how can it

be said that any limitation is necessarily

to be implied? It follows that the Presi

dent, by and with the advice and consent

of the Senate, can make a general treaty.

In fact he has been doing this ever since the

foundation of the government.

Not only have general treaties been made,

dealing with a variety of subjects, but gen

eral arbitration treaties have been made and

ratified by the Senate. The most notable

1 9 Wheaton i, 215.
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of these was The Hague Convention.1 But

the very first treaty of them all, the famous

Jay Treaty of 1794, made by Washington

himself, and ratified by the Senate, was in

effect a general arbitration treaty. It pro

vided for three arbitrations before three

separate commissions. The first of these

was to adjust the boundary between Maine

and Nova Scotia. The second was to de

cide a multitude of claims pressed by British

•citizens against the United States. The

third was to decide a multitude of claims

pressed by citizens of the United States

against Great Britain. The language of the

treaty describing these claims is general in

its character. It can hardly be maintained

that the President cannot make a very gen

eral treaty, but can make a pretty general

one. Epithets have no place in constitu

tional construction.2

3. The effect of a treaty, when once made,

is declared by Article VI of the Constitution:

"All treaties made, or which shall be

made, under the authority of the United

States, shall be the supreme law of the

land."

It follows, therefore, that The Hague Con

vention, when ratified by the Senate, became

a part of the supreme law of the land. It

did not any the less become the áupreme

law of the United States, because it is also

the supreme law of all the signatory powers

—that is to say, of almost all the civilized

world .

4. The question has been asked: Where

did the President get his power to submit to

arbitration the Pious Fund controversy

with Mexico? The answer is obvious:

Article II, Section 3, of the Constitution

provides :

"He (the President) shall take care that

the laws be faithfully executed."

1 A copy of this is appended to the report of this

committee, 1899.

J An analogous case is that of extradition

treaties. These enumerate a list of offenses for

which a surrender will be granted. Each act of

surrender involves a separate agreement.

Holmes v. Jennison, 14 Peters 150.

The Hague Convention is one of these

laws. And the Pious Fund Arbitration was

in execution of The Hague Convention.

That great treaty, as this committee has

pointed out in previous reports, especially

that for 1899, contains full provisions for

the submission to a competent tribunal of

all matters in difference between the signa

tory powers. The tribunal has been organ

ized. It has judicial offices and a perma

nent administrative council at The Hague.

It is, to quote from Article XX of the con

vention, " A permanent court of arbitration,

always open, and exercising its powers, in

the absence of an agreement to the contrary,

conformably to the rules of procedure in

cluded in the present convention."

The President's power to submit to the

decision of this "permanent court" any mat

ter in difference between the United States

and any other of the signatory powers, rests

on the same basis as his power to direct the

attorney general to bring a suit in the

Circuit Court of the United States, to recover

a debt due to the United States. The

"permanent court of arbitration" at The

Hague is the Supreme Court of the nations.

The sooner that great fact is realized the

better it will be for the cause of peace and

for the development of the science of inter

national law.

5. The object of making additional arbi

tration treaties, as we pointed out in our

report for 1904, was to bind the nations by

express proirtise to submit to the decision

of The Hague tribunal matters in difference

between them. Those that the Senate re

jected were perhaps inaptly phrased. It

might have been argued that they limited

the scope of The Hague Convention. It may

be that their rejection will turn out to be a

blessing in disguise. All that is needed, in

our judgment, is a treaty with the various

nations which joined with the United States

in making the rejected treaties expressed

substantially in the following terms:

All matters in difference between the

high contracting parties that are within the
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scope of The Hague Convention, shall be

submitted to arbitration in accordance with,

the terms of that convention.

6. The argument thus far has been con

fined to the question of power. A few

words on the subject of the advisability of

general treaties will close this part of the

report.

In general, it may be said that jurists are

agreed that general legislation is likely to

be wiser than special legislation. The

abuses to which the latter is subject have

led many of the states to adopt constitu

tions prohibiting many classes of special

legislation. Formerly, for example, all cor

porate charters were special. These are

now prohibited in many of the states.

Even before constitutional amendments to

that effect were adopted, general laws under

which individuals could incorporate were

passed. Certainly the grant of a corporate

franchise is a legislative power. But it was

never doubted that a legislature could ex

ercise this by general law as well as by

special charter. And the general laws are

certainly far wiser in their provisions, and

more considerate of the public interests,

than special charters. It is always better

to arrange matters beforehand, on general

principles, than to decide on the spur of the

moment.

In the case of the civil service of the

country, it has been found advisable to pro

vide in general terms for its administration,

and to confer upon the President the power

to make from time to time, regulations for

its further government. By these regula

tions he has greatly extended the scope of

the classified service. His power to do this

has been questioned. The validity of the

civil service legislation has been assailed.

But it has been sustained by the courts.1

1 People v. Civil Service Boards, 103 N. Y. 657 ;

aff'g s. c. 41 Hun. 287.

People v. Common Council, 16 Abb. N. C. 96.

Foreman v. Union etc. Co., 83 Hun. (N. Y.) 385.

Opinion Justices, Supreme Court, 138 Mass. 601.

So it has been found expedient to confer

upon the Secretary of the Treasury power

to make regulations respecting the importa

tion of foreign goods. The supervising in

spectors have been authorized to prescribe

rules for inland navigation. The pilot com

missioners of a state have been authorized

to make rules for the pilotage of vessels

entering and leaving its ports. In all these

cases, it has been found that the exigencies

of the situation could best be served by the

action of public officials, which could be

modified from time to time without the

necessity of a resort to Congress. In all

these cases, the rules promulgated under

the statute are held to have the force of

law.1

The reasoning in these cases is especially

applicable to treaties of arbitration. When

a matter in difference arises between two

nations, the passions of each are apt to be

come excited. It is claimed on each side

that the national honor is at stake. And

then the platitude is brought forward that

a nation must never arbitrate a question

involving its honor.

As Hamilton said when this objection

was made to the Jay Treaty:

"It would be a horrid and destructive

principle that nations could not terminate a

dispute about the title to a particular parcel

of territory by amicable agreement, or by

submission to arbitration as its substitute,

but would be under an indisputable obliga

tion to prosecute the dispute by arms till

real danger to the existence of one of the

parties would justify, by the plea of ex-

1 " This court has too repeatedly said that they

have the force of law to make it proper to dis

cuss that point anew." Gratiot v. United States,

4 How. 80.

Ex parte Reed, 100 U. S. 13.

United States v. Barrows, i Abb. (U. S.) 351.

Matter of Moore, 108 N. Y. 280.

Sturges v. Spofford, 43 N. Y. 446.

Cisco v. Roberts, 36 N. Y. 292.

United States v. Williams, 6 Mont. 379.

United States v. Fuellhart, 106 Fed. Rep. 911.
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treme necessity, a surrender of its preten

sions."

There can be little doubt that the Dogger

Bank incident would have involved Great

Britain and Russia in war had it not been

for The Hague Convention. The English

were naturally indignant at the unprovoked

attack upon their fishing fleet. There was

no time to negotiate a new treaty, and pub

lic sentiment would not have supported the

ministry in making one. But they took

advantage of the terms of the existing gen

eral treaty, and the controversy was ami

cably settled, with justice to both parties.

The development during the nineteenth

century of this branch of international law

is thus admirably summed up by Sir John

Macdonnell : '

1 Nineteenth Century and After.

Age, May 13, 1905, p. 392.

The Living

"Looking back on the arbitrations of last

century, they are seen not to be detached

incidents in its history. We witness the

formation of a new institution, a new organ

for harmonious relations between states,

with functions of its own ; an evolution not

unlike that which created ages ago in most

countries, tribunals for the settlement of do

mestic disputes. The sixteenth and seven

teenth centuries gave the world permanent

embassies, permanent means of conducting

intercourse between nations. The eigh

teenth century, at its close, gave the rudi

ments of a rational law of neutrality. The

nineteenth gave international arbitrations,

which, in the words of William Penn, tend

not a little 'to the rooting up of wars and

planting peace in a deep and fruitful soil.'"

NEW YORK, N. Y., Aug., 1905.
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articles of moderate length upon subjects of in

terest to the profession ; also anything in the

way of legal antiquities or curiosities, facetiae,

anecdotes, etc.

To elevate the ideals of the profession and

to formulate its opinion on legislative prob

lems of national importance, is the mission of

the American Bar Association. As a national

representative, affording the most effective

means for the application of the public spirit

and capacity of those who devote their energy

to the practice of their profession rather than to

the pursuit of political honors, its proceedings

are of interest to every American lawyer who

loves his calling, and deserve his more active

support. Those who were unable to attend

its meetings and feel the inspiration of contact

with leaders of the Bar from all parts of our

country, may welcome an opportunity to read

of the most important proceedings of the re

cent session at Narragansett Pier.

The informal debates which resulted in a

policy of inaction on the resolution to ex

pressly confer equity

jurisdiction on the

federal courts to en

join violations of the

Sherman Act. and on

that advocating fed

eral control of insur

ance companies

aroused much inter

est among those

present as curious

examples of parlia

mentary practice,

but owing largely to

the neglect of com

mittees to report in

accordance with the by-laws and the failure

of those present to inform themselves accur

ately in advance as to the law upon which

their opinions were to be expressed, these

promising discussions did not furnish anything

which require* attention.

EDGAK A. BANCROFT.

As introductory to this number, we have

thought it appropriate to present a brief

sketch of the new president of the Association.

Mr. Bancroft, who kindly took time from his

vacation to prepare this for us, is peculiarly

qualified for his task from long association

with Mr. Peck. He was born in Galesburg,

111., is a graduate of Knox College and Co

lumbia Law School. He practised in Gales-

burg from 1884 to 1892 when he moved to

Chicago. From 1895 to 1904 he was general

solicitor of the Chicago and Western Indiana

Railroad. He is the President of the Chicago

Bar Association and is a member of the firm

of Scott, Bancroft, Lord, and Stevens.

The annual address

delivered by Mr.

Hemenway, which

we print in full, was

received by his audi

ence with the enthu

siasm it deserved.

His selection to de

liver the most im

portant address at a

gathering in Xew

England was partic-

ularly appropriate,

for Mr. Hemenway is

justly regarded as

one of New England's leading lawyers. He

is a native of Hopkinton, Mass., a graduate

of Yale College and the Harvard Law School

and has always practised in Boston. In

1897, he was appointed by the governor sole

commissioner to draft the act embodying

the Torrens system of land registration, which

is now law in Massachusetts. He is a mem

ber of the firm of Long and Hemenway.

The problem of the president of the Associ

ation in preparing the address required by the

constitution, was especially hard this year,

since the legislatures of nearly all the states

had been in session. The address in full would

have filled over thirty of our pages and we
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have, therefore, been obliged to content our

selves with the inadequate extracts we present.

Mr. Tucker is a native of Winchester, Va.,

and the son of John Randolph Tucker, one of

the former presidents of the association. He

graduated from the

college and law school

of Washington and

Lee University and

was admitted to the

Bar in 1876. He was

a member of Con

gress from 1889 to

1897 when he suc

ceeded his father as

professor of law at

Washington and Lee

University. He was

dean of the school

from 1899 to 1902, when he became dean of

the law school of George Washington- Uni

versity. He is the editor of " Tucker on the

Constitution."

Immediately preceding the formal meetings

of the Association were held several extremely

interesting conferences of a special nature, the

most important of which was that of the Asso

ciation of American Law Schools. The meet

ings of this earnest body of men were marked

by a devotion to the cause of legal education

that cannot but elevate the standards of the

whole profession. We print the most impor

tant address delivered before them.

Mr. Hall is a native of Jamestown, N. Y.,

HENRY ST. GEORGE TUCKER.

and a graduate of Cornell University and of

the Harvard Law School. After a few years

of practise in Buffalo where he was also an

instructor in the Buffalo Law School, his

ability was recognized by his selection as dean

of the Law School of Chicago University, then

recently established.

Among the reports of committees of the

Association that of the Committee on Interna

tional Law was made

noteworthy by the

presentation of the

argument in favor of

the constitutionality

of general interna

tional arbitration trea

ties, prepared by the

chairman, Mr. Wheel

er, which we are per

mitted to include in

this number.

Mr. Wheeler is a

native of New York, a EVERETT P. WHEELER.

graduate of the Col

lege of the City of- New York and of the Har

vard Law School. Though in active practice

as the head of the firm of Wheeler, Cortis &

Haight, in New York City, he has found time

to take an active interest in movements for

political reform, and has published several

treatises on legal and economic questions.

From 1883 to 1889 and from 1895 to 1897

he was chairman of the civil service commis

sion of New York City.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

ligal periodicals of the preceding month. The space devoted to a summary does not always represent the relativf

importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre

viation is impracticable.

BIOGRAPHY (James Boswell)

JAMES S. HENDERSON contributes to the

June Juridical Review (V. xvii, p. 105) an

interesting account of "James Boswell and

His Practice at the Bar," whose fame in liter

ature has caused us to forget that his early

career was that of a practitioner in the Scotch

courts, where, he frankly admits, that the

fact that he was a son of a judge helped him

to a successful start. He could not resist the

temptations of London, however, but his at

tempt at practice in England proved a failure,

and he gradually came to devote his entire

time to the writing of books.

BIOGRAPHY (Pinkney)

AN address delivered before the Maryland

Bar Association, by Hon. Wm. P. Whyte,

entitled, "William Pinkney," is published in

The American Lawyer for July (V. xiii, p. 283).

CONTEMPT (Jury Trial)

OF a recent Iowa case, Brady v. District

Court, the Central Law Journal (V. Ixi, -p. 21)

says that "it is a serious departure from the

fundamental principles which, have governed

the opinions of courts in contempt proceed

ings, " in holding that a statute had abrogated

the Common Law rule that a contemner's un

equivocal sworn denial of the facts was con

clusive. Except where the facts are within

the knowledge of the Court the rule has been

to give the contemner the benefit of a trial

by jury as to the facts, and then on the facts

found to determine his status. By giving the

Court the right to determine also the facts, he

is deprived of his constitutional right to trial

by jury. The author also thinks that this is

an unconstitutional interference by the legis

lature with the inherent right of courts to

punish for contempts.

CRIMINAL LAW (See Jurisprudence)

EMPLOYER'S LIABILITY (Workmen's Compensa

tion Act)

IN the June Juridical Review (V. xvii, p.

117) Alexander Moncrieff presents the second

part of his commentaries on "The Report of

the Departmental Committee on Workmen's

Compensation." It contains an interesting

comparison of various foreign methods of in

dustrial insurance. It criticizes the English

system which is based on the compensation

of the employee, and concludes that ulti

mately this will be superseded by an absolute

insurance under state guarantee. He also

believes that the right to compensation should

not be limited to cases of injury by accident.

HISTORY (Magna Charta)

"Magna charta Re-read" is the title of

an interesting article in the Juridical Review

for June (V. xvii, p. 128) by George Neilson.

It is a review of Mr. McKechnie's commentary

on that instrument, which is rather an essay

on the subject than a review of the book.

While acknowledging that modern investiga

tion proves that much of the influence which

we have attributed to the charter of John be

longs to subsequent instruments founded upon

it, he still feels that its fame is well deserved.

"British legislation is an art which, after

seven hundred years of experience, is pain

fully open to improvement, as any table of

mortality of our short-lived modern Acts of

Parliament would show. In King John's

century a statute was a very indefinite thing;

it might be a charter; it might be a code; it

might be a temporary ordinance; Parliament

was prior to 1215, only a word for a talk at a

council of magnates. Conscious legislation, in

our sense, was only making a start. Are we

to reject as a ' myth ' the influence of a charter

which at the worst was an experiment in legis

lation, itself xmsuccessful, but to be followed,

and followed soon, by experiments which were

an emphatic success, and which, confirming
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time after time a Magna Carta which was the

reenactment of King John's, slowly formed

the English constitution?"

HISTORY (The XII Tables)

IN the Juridical Review for June (V. xvii,

p. 93) Professor Henry Goudy publishes an

article entitled "Are the XII Tables Authen

tic." It is suggested by the work of a recent

Italian historian, Professor Pais, who chal

lenged the whole tradition of the XII tables

as legendary, and of Professor Lambert, a

French historian, whose conclusions are even

more radical than those of his Italian col

league. The author analyzes their arguments

in detail but differs from their conclusion.

He finds in some use of the letters and names

in a list of Roman officials, which purports to

date back to the XII tables, evidence of

antiquity and in the style and language of the

tables themselves as well as in their contents,

indications of much earlier origin than the

recent critics admit.

JURISPRUDENCE (Criminal Law)

UNDER the title of "Short Studies in the

Common Law," A. Inglis Clark contributes to

the Commonwealth Law Review (V. ii, p. 193)

a consideration of The Fundamental Con

ceptions of our Criminal Law.

"The earliest laws which mark the emer

gence of a people out of a condition of savag

ery are those which refer to offenses against

the person, and these are followed by laws

which take cognizance of offenses against

property. We might, therefore, be disposed

to say that the oldest department of all law

is that which we now describe as Criminal Law.

But this would not be an exact statement of

historic fact, in the light of modern distinctions

in the domain of law, because the offenses

which we describe as crimes, and regard as

properly punishable by the state, were

regarded in the infancy of law as being the

same in character as the acts which we now

describe as torts, or, in other words, civil

wrongs, for which the injured party is entitled

to compensation from the wrong-doer.

"The conception that such an act as the

malicious killing of one man by another, or the

infliction of a grievous wound on one man by

another, is an offense against the whole com

munity of which the wronged or injured man

was a member, did not arise until men had

made considerable progress in civilization and

political organization. The primitive jural

conception of the nature of all offenses against

the person, as well as offenses against property,

was that they were wrongs committed against

the individual or his family for which he or

his family ought to have compensation and

redress.

"The conception of moral delinquency finds

its most direct expression in the Criminal Law

of England in the doctrine that the essence of

all crime is criminal intent or malice. But it

is also a fundamental doctrine of the law of

England that ignorance of the law is not an

excuse for breaking it. This doctrine is prima

facie at variance with the other doctrine that

malicious intent is the essence of all crime;

because if a man does not know that he is

violating the law, he cannot by a strict use

of language be correctly said to have an inten

tion to violate it. But the doctrine, that

ignorance of the law shall not excuse a viola

tion of it, has been found to be absolutely

necessary for the accomplishment of the pur

poses for which the law is made; and the

problem which the judges, as the authorized

exponents af the law, have been required to

solve, is the reconciliation of the two doc

trines in a manner that would secure an

efficient enforcement of the law, without

offending the moral sentiments of the commu

nity upon whose acquiescence and approval its

enforcement must ultimately depend. This

has been accomplished through the medium

of a long series of decisions stretching from the

earliest recorded cases down to the present

time, with the result that while the law con

tinues, in regard to both crimes and torts,

to use words and phrases which imply an

ethical or moral standard of conduct, yet

when it is called upon to decide the question

of the guilt or innocence of any person charged

with a crime, it applies a purely external

standard of conduct to determine it.

' ' In regard to. the acts which the law desig

nates as crimes and for the doing of which it

inflicts punishment, the standard or rule of

conduct which it prescribes is that every man

shall refrain from doing anything which, in
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the midst of a particular set of circumstances,

would produce, or tend to produce, any result

which the law declares to be a crime and

which as such it prohibits with a penalty.

"Nevertheless, it is a fundamental maxim

of the Common Law that every man is sup

posed to intend the natural and probable

consequence of his acts; and the question

which now confronts us is, whether we can

reconcile this maxim with the statement that

the law does not attempt to look into a man's

mind, and that it takes notice of only outward

and visible acts. The reconciliation is found

in the fact that the law presumes every man

to possess an average amount of intelligence

and an average capability of foresight. The

subject-matter of the law's observation and

control is human conduct, and all human

•conduct necessarily involves intelligence and

intention, or foresight, as the conditions of its

normal operation. Therefore, when the law

says that a particular act done in the midst

of a certain set of circumstances is a crime, it

includes the presumption that the doer of the

act has sufficient intelligence and capability

of foresight to foresee that his act would pro

duce the particular result which the law

prohibits. But this presumption may be

rebutted by sufficient evidence of mental

disease or deficiency; and if a man is devoid

of the average intelligence and capability of

foresight, which the law presumes him to

possess, to such a degree that he is removed

out of the normal and natural relations of the

human mind to the world around him and

cannot be properly said to know what he does,

an act committed by him in the midst of

circumstances which would make it a crime

in a man in the full possession of his faculties

is not a crime, because the necessary conditions

of average intelligence and normal mental

relations to the surrounding circumstances

which the law ascribes to every man, until it

is proved that he does not possess them, are

absent.

"The type, therefore, of a criminal act at

Common Law is an act done in a set of circum

stances which would enable, or permit, or

tend, or assist to produce, any direct and

forcible interference with the person or prop

erty of another which the law did not author

ize or excuse, and for which it prescribed a

penalty. By a forcible interference is meant

any interference against the will or consent

of the person against whom or against whose

property the act of interference is directed.

The crime of forgery at Common Law may at

first sight appear to have been an exception

to this description of a criminal act. But it

seems to be tolerably certain that all the

forgeries that were brought under the cogni

zance of the Courts of Common Law and which

were punished by them, previous to any

statutory provisions on the subject, were

forgeries of deeds and other documents which

were made for the purpose of being directly

used to deprive a person of the possession of

some real or personal property under com

pulsion of legal forms or process, and the

element of trespass was therefore involved in

the purport of the offense.

" The growth of the statutory law of England

in regard to crimes has been produced by three

distinct causes. First, the necessity to pro

vide for the punishment of frauds which were

not accompanied by trespass and which were,

therefore, not punishable at Common Law.

Secondly, the desire which possessed the

Legislature in the seventeenth and eighteenth

centuries to increase the severity of the punish

ments of crimes. Thirdly, the amelioration of

the severity of the Criminal Law which took

place in the middle and latter portion of last

century- Under the combined operation of

these causes, and the process of consolidation

which successive alterations of the law have

periodically made necessary, in order to make

the knowledge and administration of it

practicable, something like a code of a very

large part of the Criminal Law has been pro

duced. But it is a code which would be

largely incapable of being consistently applied

to the concrete experiences of men, and, in

some aspects of it, would be almost unintel

ligible without a knowledge of the law which

preceded it and which still exists alongside of

it as lex non scripta or Common Law. "

TORTS (Affirmative Obligation, Theory of)

Ix the American Laiv Register for June (V.

Ixiii, p. 337) Francis H. Bohlen concludes his

series of articles on "The Basis of Affirmative

Obligations in the Law of Tort" by discussing

the "American cases upon the liability of man
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ufacturers and vendors of personal property."

Of these he says:

"The tendency throughout the United States

is, with but few exceptions, to regard the act of

sale as terminating all liability on the part of

the maker or vendor of a defectively con

structed article or structure, unless the article

is either a drug-chemical or explosive, and so

'imminently dangerous to human life,' or the

defect is known to and concealed by the vendor.

" In New York and some other statesit would

appear that where the maker sells or provides

an article for immediate use in its existing con

dition, and the defect is not patent to any

reasonable inspection, the maker is liable to

one who may be expected to come in contact

with the article in the course of such use if he

be injured, but if the defect be patent, if it is

known or could probably be discovered by the

purchaser or him to whom the article is sup

plied if he properly perform his duty of ex

amination, then the liability, if any, is upon

him who with knowledge, or (probably) with

means of knowledge, uses the article for a pur

pose for which it is unfit."

He inclines to favor the broad doctrine of

the rule of Brett in Heaven v. Fender, and

criticizes Wharton's doctrine that an inter

vening human agency breaks the causal con

nection even where not actively negligent.

He also criticizes the common assumption that

there is a limited class of articles such as

drugs and explosives which are peculiarly

dangerous and the manufacture of which im

poses obligations different from that arising

from the manufacture of ordinary merchan

dise. The test he puts is the probability of

danger to a person or class in case of negligent

concealed defects and not the acquaintance of

the parties. Astothe theory that public policy

requires that manufacturers be not subject to

annoying suits, he contends that it is merely

a reflection upon the administration of justice.

Of the broader ground of public policy, he says:

"While it is highly burdensome to require

that the manufacturer shall answer to all the

world that the article he makes contains no

hidden defect which he himself could not by

proper conduct of his business prevent, it is

not too much to ask that he shall conduct his

business carefully, othenvise the manufacturer

who obtains the profits from the business is

relieved from all liability for injuries caused by

the manner in which he conducts it. He is

allowed to reap the profits enhanced by the

saving inherent in cheap labor, insufficient

equipment, inferior material, and generally

incompetent and careless supervision and

management, while those who must use his

product bear the burden and pay the price in

insufficient protection to the safety of their

persons and property. To encourage com

merce and industry by removing all duty and

incentive to protect the public is to invite

wholesale sacrifice of individual rights on the

altar of commercial greed. A similar public

policy in railroad matters throughout the

United States has resulted in the yearly sac

rifice of thousands of lives and injury to tens

of thousands of persons, both employees, pas

sengers, and others. It would appear to be

high time to consider whether this price is not

too high to pay for industrial expansion, and

whether those who profit by the operation of

a business should not bear at least the burden

of exercising reasonable competence and care

therein. That such a burden is not too oner

ous, that such care is compatible with the

profitable conduct of business, is shown by

the fact that reputable manufacturers do

habitually the world over exercise the great

est care in order that the reputation of their

products may be maintained. Surely it is

not too much to require of the others that

they shall take at least equally as great care

to protect their patrons, the public, who use

their products, from injury. While it is un

doubtedly to the interests of society, espe

cially in a country the natural resources of

which are still comparatively undeveloped, to

encourage trade and manufacture, it cannot

be to the interest of any community to en

courage carelessness and disregard of human

life and property therein."

He distinguishes liability in cases of sale,

and classifies it as a separate sort of liability

arising under the same doctrine of probability

of injury. The wrong consists in the sale or

delivery of the article and not in the original

negligence whereby the concealed defect arose.

TORTS (Strikes and Boycotts)

Dean William Draper Lewis contributes to

the August American Law Register (V. Ixiii,
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p. 465) an analysis of "The Modern American

Cases Arising Out of Trade and Labor Dis

putes. " He divides these into cases of strike

and of boycott which he carefully defines with

further subdivisions depending on 'whether

the liability arises from relations of traders

with traders, traders with laborers, or laborers

with laborers. He summarizes the results of

his examination as follows:

"Comparing these labor boycott cases with

the trade boycott cases, we find that the

question whether a boycott of one trader by

rival traders is legal is a question in which

there is a conflict of authority, but a boycott

of a trader by laborers, or others who are not

rival traders, has invariably been held illegal.

The same line of distinction has been followed

in England. The only justification for the

distinction lies in the fact that in the labor

boycott cases the connection between the acts

of the defendants and their own advancement

is sometimes one degree more remote than in

the boycott by rival traders. The distinc

tion, in view of the real facts, is a narrow

one, and the writer does not believe it will

stand analysis. The boycott is an appeal to

force, not an appeal to reason. The force is

not physical force, but is none the less an

attempt to coerce the will of third persons,

so that they will act in a way prejudicial to

the plaintiffs' interests. The purpose of self-

advancement in business or trade is one to be

encouraged by the law, but it should not be

sufficient to excuse harm to others through

the coercion of their customers.

Of strikes he says: "Though the question

of the liability for the harm done to an

employer by a sudden and prearranged cessa

tion of -work on the part of his employees has

never come fairly before the courts, it may be

assumed, that if the purpose of the strike is

to improve the economic conditions of the

laborers, or has something to do with their

terms of employment, they are not liable for

the resulting harm. Indeed, this assumption

has been frequently made by our courts.

Whether the strikers would be liable if their

purpose \vas a purely malicious one is doubtful.

It depends upon two questions: First, whether

the purpose of an actor should be taken into

consideration in solving questions of alleged

tort; and, second, admitting that purpose

should at least in some cases be taken into

consideration, whether the act of severing the

relations of employer and employee by the

latter or by the former should be treated as

an act over which the purpose of the actor

could have an effect on his legal liability for

the consequent harm. These are questions

which remain undetermined in our law and on

which great confusion exists.

Down to the point which we have now

reached in the development of the law we

notice a sharp contrast in the way in which

the law treats a strike and a boycott. The

strike, at least for the purpose of economic

advancement, is, from the point of view of

Civil Law, legal. The boycott, on the other

hand, for the same purpose, has usually been

considered illegal. Laborers may combine to

leave the service of their employer and he

cannot recover from them damages for the

resulting loss to him; but if they leave him

in order to compel him not to deal with a third

person, then, though he may have no action

against them, the third person has an action. "

TRUSTS (Precatory Trusts, Wills)

THAT there has been a gradual change in

the attitude of the English courts toward

precatory trusts as shown in a recent decision

of the House of Lords is contended by Will C.

Smith in the June Juridical Review (V. xvii,

p. 145). He says that "it certainly appears

that the English courts would now reject the

idea of a precatory trust in many cases where

it was formerly admitted."

Of the true rule the author says:

"It seems to be immaterial in principle, al

though this may affect the construction of the

will, whether the words of desire are addressed

to an executor, or a residuary legatee, or a

particular legatee. Apart from the particular

words employed, the leading considerations

against the creation of a trust seem to be

(i) uncertainty, as to what the legatee is to

do; (2) uncertainty as to what property the

alleged trust applies to; (3) doubt as to the

extent of the discretion expressly reposed in

the alleged trustee; (4) the absence of any

gift over in default of an exercise of the dis

cretion. But it will be seen that, even where

there is no uncertainty or doubt in these

respects, the general law is established that
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mere words of wish or recommendation do not

create a trust. . . . The conclusion of the

whole matter seems to be that, as stated by

Lord St. Leonards in 1849, where testators

mean to make their own will, and to leave no

discretion, they should be encouraged to say

so by the use of imperative and mandatory

words, and that it is inexpedient, and likely

to mislead and defeat the real testamentary

intention, if imperative words and words of

recommendation are permitted to be used in

the same will with the same legal effect, al

though their popular meaning is different."

TRUSTS (Right of Trustee to Purchase)

IN the July Law Quarterly Review (Vol. xxi,

p. 258), Walter G. Hart discusses "The De

velopment of the Rule in Keech v. Sandford."

"In this case Lord Chancellor King de

cided that a trustee of a lease who had re

newed the lease in his own name and for his

own benefit, was a constructive trustee for

his cestui que trust of the renewed lease, al

though there was no proof of fraud and the

lessor had declined to renew for the benefit

of the cestui que trust. The Chancellor said

that the trustee should rather have let it

run out than have had the lease to himself.

The ground on which the rule is based is in

fact that of public policy.

"Two questions with reference to the ex

tent of the rule applied in these cases have

lately been the subject of decision. The first

is — what constitutes a fiduciary relation

within the rule? From the judgment of Lord

Justice Collins it would seem that in the case

of trustees, executors, administrators, and

agents, and also tenants for life there is a con

clusive presumption of personal incapacity to

retain the benefit in such cases. But that in

the case of mortgagees (and mortgagors?) and

partners there is only a rebuttable presump

tion of fact.

"The second and more recently discussed

of the two questions is — when does the pur

chase by a trustee of a lease of the reversion

in fee simple fall within the rule? The learned

judge held that it only applied where the

lease is renewable by contract or by custom.

"It is submitted that the introduction of

the distinction as regards the purchase of the

reversion, between leases renewable by con

tract or custom and those to which no such

'tenant right' is attached, while no such dis

tinction is drawn as regards the actual re

newal of the lease, imports into this branch

of the law an ' inelegantia ' which destroys the

symmetry of the rule and makes it more

difficult of application, which is inconsistent

with several of the decisions and which ought

not to be admitted without more careful con

sideration of the principles on which the rule

is based than has yet been given to it."
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THE ART OF CROSS EXAMINATION

BREWSTER, looking back through the mel

lowing vista of ten hustling, not to say acro

batic years of modern Chicago law practice,

can smile now, but it hurt then.

It was his first case. As he sat in the

dingy justice shop on Cottage Grove avenue,

he was aware that many of the conditions

set forth in all lives of great lawyers, were

absent. In the first place he was for the

prosecution, and then there was no jury to

rise in their places with an unanimous verdict

of " not guilty " at the conclusion of a tear-

compelling peroration on behalf of the helpless

and innocent defendant. The case, as the

surroundings, well illustrated the difference

between the ancient and honored profession

of law and the modernized "law business."

There had been no spilling of hot blood, and

no mysterious romance. The owner of a

bicycle repair shop, finding business failing,

had placed a chattel mortgage on the shop

and contents, and then disappeared with

everything. He had been arrested and Brew

ster had been retained to see that Justice

held the prisoner to the Grand Jury.

While his dreams had pictured a far different

first case, still he felt that here was an oppor

tunity to show that the general complaint of

the college man's lack of initiative is not

always well-grounded and that the aggressive

ness of the center rush can be utilized in the

battle of life. The hearing was nearly con

cluded, and the defendant was on the witness-

stand. He had sworn that he knew nothing

about the missing property. Brewster had

proved suspicious circumstances, but no wit

ness had been produced who had seen the

prisoner in the act. The case seemed lost

unless the prisoner could be discredited.

Brewster resolved to break him down. Look

ing the defendant full in the eye, he demanded

at the point of his leveled forefinger: —

"Prisoner, haven't'you been arrested before? "

The hunted look of the pursued gleamed in

the prisoner's eye. Shifting uneasily in his

chair, he slowly murmured, "Yes; once."

Triumph fluttered about Brewster's athletic

figure as, springing from his chair, he thundered :

"Tell the Court where and for what you

were arrested."

Forcing the words from his unwilling lips

the prisoner answered, "It was in Denver."

"Yes," punctuated Brewster, "and for

what crime?"

Like a flash the witness answered:

"For riding a bicycle without a light,"

Brewster's saving sense of humor enabled

him to join in the general laugh that followed

as the Justice dismissed the case, but he has

yet to bulldoze another witness.

HERBERT W. HOLCOMC.

CHICAGO, ILL., Aug., 1905.

Special pleading A story is told of one

of the early practitioners at the Chittenden

County (Vermont) Bar who was asked, during

his examination for admission to the Bar, to

explain the difference between a special issue

and a general issue. His reply was that a

general issue was where one party denied all

the material allegations in the case, but he

could not for a time recollect the nature of

a special issue. Finally, after some en

couragement and prompting from one of the

examiners, his face brightened up, and in

reply to a repetition of the inquiry as to what

a special issue was, made answer that it was

where both parties denied all the material

allegations in the case.

In doubt about the head. — Patrick Murphy

while passing down Tremont street, was hit

on the head by a brick which fell from a

building in process of construction. One of

the first things he did, after being taken home

and put to bed, was to send for a lawyer.

A«few days later he received word to call,

as his lawyer had settled the case. He called

and received five crisp, new Sioo bills.

"How much did you get?" he asked.

"Two thousand dollars," answered the

lawyer.

"Two thousand, and you give me 8500?

Say, who got hit by that brick, you or me?"

— Boston Herald.

A Tennessee Judgment. — The following story

is true as far as treacherous memory recalls,

after the lapse of only a short year:
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Jim D- lives on the west side of Dry

Creek in a West Tennessee county. It is

strictly a fanning community and most of

the farmers live on east side of Dry Creek

Valley. A heavy rain fell in the valley on

July 15, 1904. Jim's young friends decided

to hold a "surprise party" at his house that

night. They gathered at the creek bank at

"early candle-lighting" and found the old

"gum-log" completely submerged in muddy,

raging waters. A hasty conference on ways

and means resulted, largely in favor of employ

ing the use of the first "hoss" to be found as

a means of crossing the turbid waters. Lots

were cast and the duty of procuring the

"hosses" fell upon Bud S and "Sis" Me.

Without further delay these two enthusiasts

proceeded to the nearby barn of Mr. Isaac

N and appropriated two of his best and

gentlest "critters" for the aforesaid purpose.

There was much hilarity and genuine rejoicing

when, a few minutes later, the entire party

was on the west side of the creek. The horses

were turned loose after having transported

the party-goers across the creek and were

soon back at the lot gate where they were

welcomed by their anxious owner, who had

suspected something wrong at the barn by

the sound of hoofs, and was in waiting with

shot-gun in hand when the animals returned.

Circumstances led to the arrest of Bud and

Sis early the next morning. At i P.M. of the

same day they were arraigned before his

honor, Squire William Me., Justice of the

Peace for the whole valley.

After a brief trial Squire William made the

following startling announcement of his find

ings in the case:

"Stand up here, Bud, you and Sis." The

command being obeyed with fear and much

trembling, his honor proceeded, "You'n* has

ben guilty of a mighty bad crime, and you'ns

both orter know that I could send you to the

penitentiary ef I want to. I'll find you, Bud,

$2.75; $2. for the Court, 50 cents damage for

Mr. N and 25 cents for the officer. Sis,

you can go this time, but ef you'ns is guilty

of sich agin, I'll put it to you'ns as long as the

law will lay it on. You'ns can both go now,

Close the court, Mr. Officer."

Both Judges. — James C. Crawford, a reporter

on one of the San Francisco dailies, related the

following incident as having actually occurred

before Judge Mogan.

Andrew Judge, a former pugilist, charged

with begging on Kearney street by Patrolman

Teutenberg, smiled propitiatingly as he faced

His Honor Mogan, who coldly inquired:

"What's your plea, Judge?"

"I'll tell you how it was, Judge- "

"Are you guilty or not guilty, Judge?"

"If you'll let me explain. Judge "

"Thirty days for you, Judge."

"Thank you, Judge."

"Don't mention it, Judge."

Legal Limitations. — Upon the trial of a per

sonal injury case wherein a young man sought

to recover damages for a crushed and stiffened

ankle, the result of being run over by the

wheel of a freight car, which he was trying

to couple to another car, in making a flying

switch, one Dr. H was called by plaintiff

to prove the extent of the injury. On his

direct examination, the doctor had given

strong testimony showing that the injury was

permanent, and that it would permanently in

capacitate the young man for manual labor.

The attorney for the railroad company under

took to break down the force of this testi

mony, and on the cross examination the fol

lowing took place. '

"You say, doctor, this injury is permanent

and will incapacitate the young man for man

ual labor. Is it not true that he could study-

law or become a doctor, and this injury not

materially affect his success?" The doctor

sat for a few seconds, which seemed, to the

crowded court-room minutes, and then, with

a genial glow suffusing his face, he looked at

the attorney and said:

"Well, I don't know, Mr. J . He may

have brains enough to make a lawyer, but I

don't think he has got enough to make a

doctor. "

Verdict and judgment for plaintiff for $8.poo.

And the funny part of it is, that the young

man afterwards studied law and was admitted

to the bar. He had great confidence in his

doctor's judgment on his limitations.

Though by no means a wit even of the ju

dicial order, Sir Richard must be credited with

an apposite pleasantry which, though well

enough known among lawyers, may be nar
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rated for the benefit of the lay community.

At the time when Vice-chancellor Bacon was

one of his colleagues, Malins had before him

some case in which one of the parties was of

that order peculiarly obnoxious to the legal

mind, namely, the "cranky" litigant. In de

livering judgment, the Vice-chancellor felt

himself constrained to take a view adverse to

the claims set up by this individual, who de

termined to avenge himself for what he chose

to consider a miscarriage of justice. Accord

ingly, one morning shortly after the judgment,

he presented himself in court, and taking aim

from amid the bystanders, hurled an over-

preserved egg at the head of his oppressor.

The Vice-chancellor, by ducking, adroitly

managed to avoid the missile, which malo

dorously discharged itself at a comparatively

safe distance from its target. "I think,"

observed Sir Richard, almost grateful in spite

of the Use majeste, for so apt an opportunity

of qualifying as a judicial wag. "I think that

egg must have been intended for my brother

Bacon."

Apropos of troublesome litigants, the days

of Mrs. Weldon's forensic feats are now far

distant, and, sad to relate, her solitary reap

pearance, as is too often the case with retired

"stars" was a dismal fiasco. But twenty

years ago she was a power and something more

in the High Court, in spite of public ridicule

and professional prejudice scoring triumph

after triumph, such as fall to the lot of few of

even the most practiced advocates. One of

her most effective weapons was her exquisitely

modulated voice, which was capable of the

subtlest inflection of scorn and irony that I

have ever heard from human lips. It showed

to particular advantage in one of the numerous

actions which she successfully brought by rea

son of having been improperly placed in a

private lunatic asylum by certain well-meaning

but injudicious friends. The case was tried

by a judge whose well-known proclivities for

patrician society and surroundings rendered

him occasionally a somewhat partial arbiter.

In this instance his sympathies were from the

first manifestly in favor of the defendants,

while he displayed toward the plaintiff, who

was as usual conducting her own case, a harsh

ness and brusquerie which were quite uncalled

for. But judicial antipathies never greatly

troubled Mrs. Weldon, who, as a litigant, had

very soon discovered that a dead set by the

judge, especially against a woman, not in

frequently results in enlisting the sympathies

of the jury. Accordingly, after one or two

ineffectual attempts on the part of the Bench

to stifle the whole business, Mrs. Weldon was

allowed to proceed. I did not hear much of

her opening address, but was fortunate enough

to be present during the first part of her ex

amination of Sir Henry de Bathe, the sub

stance of which, for the sake of convenience,

I will give in dialogue form. It must be borne

in mind that Sir Henry had once been one of

Mrs. Weldon's oldest friends, and that she

was perfectly acquainted with all particulars

as to his rank and status.

MRS. WELDON* (to witness): [ believe your

name is Sir Henry de Bathe?

SIR HENRY (with lofty indifference): Yes.

MRS. WELDON: A baronet?

SIR HENRY: Yes.

MRS. WELDON: And formerly colonel com

manding the Scots Guards?

SIR HENRY (with a touch of self-compla

cency) : Just so.

MRS. WELDON: You are also, I believe, a

county magistrate?

SIR HENRY (with a bored air): Oh, yes.

MRS. WELDON: Anything else?

SIR HENRY (after a pause) : Not that I know

of.

MRS. WELDON: Oh, come, Sir Henry de

Bathe, just refresh your memory, please.

SIR HENRY (after a longer pause): I really

can't recollect.

MRS. WELDON: Dear me! And I should

have thought it so very important! Come,

now, have you never heard of St. Luke's

Asylum?

SIR HENRY (with an enlightened expression) :

Oh, ah, yes; but I wasn't thinking of that kind

of thing, you know.

MRS. WELDON: I can quite believe that.

Well, now, tell my lord and the jury what your

connection with St. Luke's Asylum is.

SIR HENRY: Well, I am one of the governors,

you know.

MRS. WELDON: Exactly. You are one of

the governors of St. Luke's Asylum, which, I

believe, is an asylum for sufferers from mental

diseases?
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SIR HENRY: I believe so.

MRS. WELDON: You only believe so ! Come.

Isit a fact or not?

SIR HENRY: Oh yes; certainly.

MRS. WELDON: Well, now, will you tell us

in what your duties as a governor of St. Luke's

Asylum consist? (An embarrassed silence,

during which the witness rather nervously

adjusts his necktie.) I am waiting, Sir Henry

de Bathe, you are not going to let the jury

infer that, although a governor of this impor

tant asylum, you are unable to give any ac

count of your duties?

SIR HENRY (after a further pause and almost

agitated attention to the ends of his tie) : Well,

I—I—look in now and then, you know.

MRS. WELDON (with an inflection of con-

sumate irony): You look in now and then!

(To the jury.) I hope, gentlemen, you will

appreciate the answer of the honorable baronet.

Here is a person, who, being governor of a

lunatic asylum, signed an order declaring me

to be of unsound mind, and yet the only defi

nition he can give of his duties is that he "looks

in now and then!"

(Sir Henry writhes, and the jury smile with

a significant air of sympathy, which renders a

verdict for the plaintiff a foregone conclusion.)

I will close this chapter with an anecdote

about another chancellor, Lord Cairns, which

illustrates the wide divergency between pre

cept and practice. Some years ago I ordered

some hosiery of an Oxford Street tradesman

with whom I had not previously dealt, and

happened to be at dinner when the articles

were sent home, was rather annoyed at the

messenger refusing to leave them without

being paid. The next morning I called at the

shop and expostulated at having been treated

with what I considered scant ceremony. The

proprietor politely apologized, but explained

that he always made a practice in the case of a

new customer of not delivering goods without

payment, and proceeded to support his usage

by declaring that it had been enjoined by no

less a personage than Lord Chancellor Cairns,

who, according to the hosier, had intimated in

some case that if tradesmen left goods without

waiting to be paid and afterward failed to get

their money, they had only themselves to

thank. "I read this," he explained, "in some

newspaper, and at once resolved that I would

in future act on his lordship's advice, at all

events where new customers were concerned.

Curiously enough, not long afterward, who

should come into my shop but Lord Cairns

himself, who ordered some shirts which, when

made, were to be sent to his house on South

Kensington. Accordingly, when they were

ready I sent my man with them, and bearing

in mind his lordship's own excellent advice, I

told him to wait for the money, which, to tell

the truth, I was at the moment rather in want

of. My man, accordingly, on delivering the

shirts, presented the bill to the footman, re

questing that it might be paid. The footman

at first seemed disposed to shut the door in his

face, but on my messenger declaring that if

payment was not made his orders were to take

the parcel back, the man departed to consult

the butler, who appeared on the scene, bursting

with indignation, and ordered my messenger

to be off. The man remaining obdurate, the

butler departed in hot haste for the steward,

or groom of the chambers, who raged even more

furiously but to no purpose ; my man standing

firm. Finally this official departed, and after

a short interval his lordship himself appeared,

and hectored the man to such a tune that he

finally capitulated and left the parcel minus

the account. On hearing my man's report of

what happened, I wrote a most respectful letter

to Lord Cairns, explaining that but for his own

advice on the subject I should not have thought

of requesting payment at the door; that,

moreover, I really supposed (which is true)

that he preferred to have this system adopted

in his household; concluding with a hope that

under the circumstances he would not be

offended. However, added the disillusioned

hosier, "his lordship took no notice of my

letter, and actually kept me waiting two years

for the money."

Moral: Be chary of judicial precepts, even

when they emanate from a chancellor.

From " Personalia " by "Sigma" (Copyright,

1903, by Doubleday, Page & Co.).
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citation of volume and page of the Reporter in which it is printed.)

ACCIDENT INSURANCE. (DEATH BY BLOOD

POISONING — BREACH OF THE PEACE)

U. S. C. C., DIST. OP SOUTH CAROLINA.

The holder of an accident policy, insuring against

disability or death resulting from bodily injuries

sustained through external, violent, and accidental

means, became involved in an altercation with

another person and struck him in the mouth with

his fist. This caused an abrasion of the skin on

the hand of insured, wherein microbes found

lodgment and caused blood-poisoning, from which

insured died.

Quoting the definitions of the standard lexi

cographers, it is held that the death of insured

resulted from accident; that is, something unfore

seen, unexpected, fortuitous, and not within the

contemplation of the insured, nor the probable

consequence of his act.

It is also held that the mere fact that accused

was, at the time he received the injuries, guilty

of a breach of the peace, did not prevent a re

covery of the policy which contained no special

claxise vitiating it on that ground. Carroll et al.

v. Fidelity & Casualty Company of New York,

137 Federal Reporter, 1012.

BAILMENTS. (MEASURE OF CARE — FURNITURE

MOVER — MALICIOUS INJURY BY THIRD PER

SON)

MISSOURI SUPREME COURT.

The measure of responsibility incurred by a

furniture mover, who agrees to transport furni

ture safely from one house to another, is deter

mined in Jaminet v. American Storage & Moving

Company, 84 Southwestern Reporter, 128. It

was shown that defendant corporation was en

gaged in the business of furniture moving, and

contracted to move plaintiff's furniture for a

certain price. Preliminary to the making of the

contract, defendant's agent stated that defendant

previously had safely moved furniture for others,

was responsible, and would move plaintiff's furni

ture with care and deliver it safely. Defendant

exercised due care in the transportation of the

furniture, but a valuable picture was injured by

the malicious act of a boy, who came past while

the picture was standing by the sidewalk, and

struck it so as to break the canvas. It was con

tended for plaintiff that in view of defendant's

statement that it would move the furniture with

care and deliver it safely, it was subject to the

liability of a common carrier. The court decides,

however, that defendant only assumed the re

sponsibility of a bailee for hire and was only

liable for the negligence of its servants, and that

by agreeing to be responsible for the furniture, it

did not warrant safe delivery at all events, and

was not chargeable with the damage resulting

from the wanton act of the boy. The analogous

cases of Foster v. Essex Bank, 17 Mass. 479;

Ames v. Belden, 17 Barb. 513; Stewart v. Stone,

127 N.Y. 500, 28 N. E. 525, are referred to with

approval, and a distinction is suggested between

these and the apparently somewhat contradictory

holdings in Drake v. White, 117 Mass. 10 and

Harvey v. Murray, 136 Mass. 377.

BANKRUPTCY. (PARTNERSHIP— STOCK EX

CHANGE SEAT — OWNERSHIP)

U. S. C. C. A. 20 CIRCUIT.

A slight extension of the principle heretofore

decided in Page v. Edmunds, 187 U.S. 596, 23

Supreme Court, 200, that property in a stock

exchange seat vests in a trustee in bankruptcy,

is contained in the case In re Hurlbut, Hatch &

Company. 135 Federal Reporter, 504. There it is

held that under certain circumstances a seat in a

stock exchange, standing in the name of an in

dividual partner, may be partnership property and

pass to the trustee in bankruptcy. The partner

ship articles provided that there should be con

tributed to the capital stock for the purpose of

carrying on the firm, the seat in the New York

Stock Exchange owned by one of the partners.

This seat was to be regarded as capital, at an

agreed valuation, and the firm was to pay the

partner owning it interest at this valuation. The

firm thereafter paid all dues and assessments

chargeable against the seat, which were charged

on the firm books as firm expense. These facts

are regarded sufficient to show that the seat

constituted firm property.

The contention that the membership was a

personal privilege and not property which the

owner could have transferred to the trustee, is met

by a quotation from the United States Supreme

Court in Sparhawk v. Yerkes, 142 U.S. i, 12

Sup. Ct. 104, where it is said, that while such

property is peculiar and in its nature a personal

privilege, yet such value as it may possess, not

withstanding the restrictions to which it is sub

ject, is susceptible of being realized by the credi
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tors. Hyde v. Woods, 94 U.S. 523; People ex rel.

Lemon v. Feitner, 167 N.Y. i, 60 N.E. 265, and

Matter of Hellman, 174 \.Y. 254. 66 N.E. 809,

are cited in support of the holding that the seat

was property of such a nature that it could be

transferred to the trustee.

BILLS AND NOTES. (DRAFTS — BONA FIDE

HOLDERS)

N.Y. SUP. CT., APP. Div., 30 DEPT.

In Hathaway v. Delaware County, 93 New York

Supplement, 436, it appeared that an ex-county

treasurer, fraudulently pretending to act as a

representative of the county treasurer, repre

sented that the county wished to borrow money

from a certain bank and procured a draft payable

to the county treasurer, which the latter in good

faith, supposing that the ex-treasurer was the

owner of the draft, received and accepted in dis

charge of the shortage in the ex-treasurer's ac

counts. After the draft had been collected and

its proceeds passed to the credit of the county,

the bankers who drew it sought to recover from

the county, on the ground that the fact that the

draft was made payable directly to the county

treasurer was notice of the irregularity in the

procurement of the draft. In passing upon this

claim, the court suggests that it seems to have a

good deal of force, and says that if the question

were a new one, they would be inclined to hold

that upon its face such a draft discredits the

claim that the alleged purchaser has any owner

ship in it, but that they consider themselves

bound by the case of Goshen National Bank v.

State, 141 N.Y. 379, 36 N.E. 316, where on a

state of facts very much similar, it was held that

the form of such a draft was not notice to the

person to whom it was made payable, of any

irregularity in the means by which the person

having possession of the draft obtained it.

BRIBERY. (CONSTRUCTION OF STATUTE —

TENDER OF CHECK)

U. S. D. C., NORTHERN DISTRICT NEW YORK.

In United States v. Green, 136 Federal Reporter,

618 (one of the cases growing out of the alleged

bribery of George W. Beavers of the Postal De

partment), the Federal District Court for the

Northern District of New York decides that the

tendering by a person of his personal check,

drawn on a bank and payable to an officer of

the United States, to such officer with intent to

thereby affect his official action, does not consti

tute the crime of bribery under Rev. St. § 5451

(U.S. Comp. St. 1901, p. 3680). since such a check

made and delivered for such an illegal purpose is

void, and is not within any of the classes of instru

ments enumerated in the statute. The statute

provides that every person who promises, offers,

or gives, or causes or procures to be promised,

offered or given, any money or other thing of

value, or makes or tenders any contract under

taking obligation, gratuity, or security for the

payment of money to any officer of the United

States with intent to influence his decision or

action, shall be punished, etc.

After the citation of an almost infinite number

of authorities, both text writers and cases, as to

the meaning of the various terms used in the

statute, it is decided, as above stated, that a

check given under the circumstances mentioned

does not fall within the description of any of the

instruments mentioned in the statute, is not a

thing of value, and hence the tendering of it not

an infraction of the statute.

CARRIERS. (BAGGAGE — PAPERS)

MISSISSIPPI SUPREME COURT.

A recent contribution to the list of cases by

which the term "baggage" is being defined by a

process of exclusion, is that of Yazoo & Missis

sippi Valley Railroad Company r. Georgia Home

Insurance Company, 37 Southern Reporter. 500,

in which the Supreme Court of Mississippi holds

that memoranda and papers in the possession of

an agent, but relating exclusively to the business

of his principal, and carried by the agent solely

for business purposes, are not baggage when put

by the agent in his trunk, and that in the absence

of consent or custom of the railroad to accept

such papers as baggage, no damage can be re

covered either for the loss of the papers or for

delay in their shipment and delivery. The defi

nition of baggage given by Chief Justice Cockburn

in Macrow v. Great Western Railway Company,

L. R. 6 Q. B. 622, wherein it is said, that whatever

the passenger takes with him for his personal use

or convenience, according to the habits or wants

of the particular class to which he belongs, either

with reference to the immediate necessities or to

the ultimate purpose of the journey, must be

considered as personal baggage, is referred to as

being as accurate a definition as can be found;

and it is said that to hold that the papers under

consideration constitute baggage would expand

the definition of that word beyond anything

warranted by any well-considered case. The

cases of Staub v. Kendrick, 23 N. E. 79, and

Gleason v. Goodrich Transportation Company, 14

Am. Rep., 716, are referred to and distinguished

from the case at Bar, in that in both of those

cases the property destroyed was the property of

the agent personally.
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CARRIERS (VIOLENCE OF STRIKE SYMPA

THIZERS — INJURY то PASSENGER — LIABIL

ITY OF CARRIER)

RHODE ISLAND SUPREME COURT.

Bosworth v. Union Railroad Company. 58 At

lantic Reporter, 982, holds that under the evi

dence in that case, a railroad company is not

liable to a passenger injured by the unlawful acts

of strikers and their sympathizers. Plaintiff was

a passenger on a street car running between two

towns, and was injured by a stone thrown by one

of a mob of strike sympathizers. A strike had

been on for several days accompanied by violence,

but the mob had been suppressed in one of the

towns, and cars were running regularly at the

time. There was no indication of danger to

plaintiff or the motorman as the car passed, until

stones were thrown, except the presence of a

large crowd of people on the street which might

be regarded as indicating danger. Policemen were

present, and though the preceding car had been

stoned, such car was not in sight of the motor-

man of the car on which plaintiff was riding at

the time, and the stoning thereof was unknown

to him. This evidence was held insufficient to

•show notice to the carrier that it was dangerous

to run cars there. Two other questions of inter

est are decided in this case, to wit, that the court

will take judicial notice of the historical fact that

on the day of the injury, the Governor had

ordered a military force to the town in question

to preserve order and to restrain violence towards

the property and employees of the railroad com

pany, and had issued a proclamation calling upon

all persons riotously assembled to disperse, and

also that these facts did not constitute notice to

the company that it was dangerous to run its

cars, but were rather an invitation to operate its

road under the protection of the militia.

CHECKS (Loss — EXECUTION OF DUPLICATE

— LIABILITY OF INDORSER OF ORIGINAL

CHECK)

TEXAS COURT OF CIVIL APPEALS.

The nature of a duplicate copy of a negotiable

instrument executed in lieu of an original which

has been lost, is very well illustrated in Lewis v.

Commercial National Bank, 83 Southwestern

Reporter, 423. A check was indorsed by the

payee and by the indorsee again indorsed to a

bank for collection. The bank lost it. After

ward the bank obtained a duplicate check which

was indorsed by the payee of the original check.

When the duplicate was presented for payment,

the maker had no funds and the bank sued the

payee. Under these circumstances, it is held

that the payee's indorsement of the duplicate

check did not change his relation to the original,

or create any liability on the duplicate other or

different from the liability he assumed by indorse

ment of the original, and as the laches of the bank

in failing to present the original within a reason

able time prevented it from enforcing the payee's

liability on that check, he was not liable on the

duplicate.

CONTEMPT. (LIBEL OP COURT — PUBLICATION

AFTER TERMINATION OF CAUSE)

VIRGINIA COURT OF APPEALS.

In Burdett v. Commonwealth, 48 Southeastern

Reporter, 878, the Supreme Court of Appeals of

Virginia holds that where one convicted on a

criminal prosecution publishes a libelous article

concerning the conduct of the judge in the case,

the court has power to punish him for contempt,

though the cause has ended by entry of judgment

and satisfaction thereof. It is conceded that

there are a large number of cases outside of Vir

ginia which hold that courts are without authority

to punish as a contempt a publication with re

spect to an ended cause. Blackstone's definition

of contempt, as speaking or writing contemptu

ously of the court or judge's act in their judicial

capacity, and the definition contained in Cyc.

vol. 9, p. 6 of a constructive contempt, are quoted

to show that publications, concerning the court

with respect to a cause, may constitute contempt

and be punished as such after the termination of

the cause. A number of other cases including the

recent Missouri case of State v. Shepherd. 76 S. W.

79; Dandridge's case, 2 Va. Cases 417; State v.

Morrill, 16 Ark. 384; Pryor's case, 18 Kan. 72,

Wooley's case, n Bush. 95; Chadwick's case,

67 N. W. 1072, are cited as holding in a general

way the doctrine, that by the common law courts

possess the power to punish for contempt, for

libelous articles upon their proceedings, pending

or past. Incidentally, it is also held that a sum

mary punishment as for contempt for the publi

cation of a newspaper article is not an invasion

of the liberty of the press.

DEEDS. (CONSIDERATION — DELIVERY IN ES

CROW)

NEW YORK SUPREME COURT, TRIAL TERM.

A husband executed a deed conveying property

to his wife, and placed it in escrow to be de

livered to the grantee, if the grantor got drunk

again. The grantor did get drunk again, but at

the time of his death, the deed had not been

delivered. This, it is held, was not a delivery in

escrow, because not made pursuant to any valid

contract, and not depending upon any condition



552 THE GREEN BAG

to be performed by the grantee. Though the

husband had a perfect right during his life to

give the property to the wife for any considera

tion or without any consideration; nevertheless,

it is argued, that as he did not deliver the deed

but simply agreed to deliver it, this agreement

was not enforceable tinless based on a considera

tion. No consideration, it is pointed out, exists

in this case, the wife not agreeing to do anything,

but merely receiving the benefit if the husband

got drunk. It is also stated that while a court of

equity will many times sustain transfers by the

husband to the wife on account of the duty and

obligation for the support and maintenance of

the wife, it is against public policy to have these

agreements in a family, by which each may forfeit

to the other all or part of his or her property on

account of certain shortcomings which he or she

may have. This, it is said, sets each party in a

position of benefiting by the frailties and mistakes

of the other, and cannot be sustained on the

theory of public policy. Bosea v. Lent, 90 New

York Supplement, 41.

ELECTIONS. (BALLOTS — DISTINGUISHING

MARKS — INDORSEMENT BY JUDGE)

SUPREME COURT OF ILLINOIS.

Choisser r. York, 71 Northeastern Reporter. 940,

contains a holding that the distinguishing marks

which will invalidate a ballot need not necessarily

be placed on the ballot itself. It appeared in

that case that when the votes of a precinct were

counted, three democratic ballots had folded in

them pieces of colored paper, and that at the

polls a person working for the democratic ticket

exhibited pieces of paper of that color and stated

that any one voting such ticket, with such colored

paper therein, would receive two dollars the next

day at a certain store. These colored papers were

held to be distinguishing marks justifying the

rejection of the ballot.

It is also decided in this case, that the pro

vision of the Illinois statute, that one of the

judges shall give a voter a ballot on the back of

which such judge shall indorse his initials, is not

satisfied by the use of a stamp bearing the initials

of one of the judges.

EVIDENCE. (EFFECT OF UNCONTROVERTED

TESTIMONY — SUSPICIOUS CIRCUMSTANCES)

SOUTH DAKOTA SUPREME COURT.

The fact that mere circumstances may have an

effect, which is practically equivalent to probative

force, is well illustrated by Iowa State Bank of

Ottumwa v. Sherman & Bratager, 103 Northwest-

em Reporter, 19. It there appeared that a bank

had discounted a note for a corporation, and in

an action on the note it was contended that the

transfer was not in good faith. There was no

evidence with respect to the transaction, except

that given by the president and cashier of the

bank who testified that it was in good faith. It

appeared, however, that the president was the

treasurer and a director and stockholder in the

corporation, and that the cashier was secretary of

the corporation and a stockholder therein, and

that the note was discounted without inquiry and

its proceeds placed to the credit of the corpora

tion against which there was a large over-draft.

These facts, it is held, were sufficient in spite of

the uncontroverted testimony of the president

and cashier, to justify submission to the jury of

the question whether the transfer of the note

was bona fide.

GAMBLING CONTRACTS. (FUTURES — PUR

CHASE ON MARGIN FOR PROTECTION OF

LEGITIMATE BUSINESS)

NORTH CAROLINA SUPREME COURT.

North Carolina Laws 1899, p. 233, c. -221,

prohibited in effect all wagering contracts or

betting on the rise or fall in the prices of any

commodity, with the intention that instead of

delivery there should be paid merely the differ

ence between the contract price and the market

value of the article on the day specified. Under

this statute it is held that a dealer in wholesale

merchandise, who purchased pork on margin

merely to protect his contract with customers

and with no intention to require actual delivery,

is indictable. This sort of transaction would

seem to come very near to being, in its effect, a

sort of insurance. A merchant who desires to

protect himself in this manner may, however, find

some consolation in the further holding that,

where a person engaged in business buys or sells

futures to avoid risks in his business by reason of

possible fluctuations in the commodities which he

needs in the ordinary course of his business,

retaining in good faith the right to call for de

livery, and there is no intention not to exact

delivery, the contract is valid, though he may

think it probable that he will not need to call

for delivery. Such contract is authorized by

Laws 1905, c. 538, § 7, permitting persons engaged

in manufacturing or wholesale merchandising to

purchase or sell the necessary commodities re

quired in their business. State v. Clayton, 50

Southeastern Reporter, 866.

INSANE PERSONS. (HUSBAND'S LIABILITY

FOR SUPPORT OF WIFE)

WISCONSIN SUPREME COURT.

One of the few cases dealing directly with the
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common law liability of a husband to support his

wife while she is an inmate of an insane asylum,

is the recent one of Richardson v. Stuesser, 103

Northwestern Reporter, 261. After laying down

the preliminary propositions that the common law

liability of the husband to support his wife does

not extend to supporting her outside the matri

monial home reasonably chosen by him, unless he

refuses to do so there or she resides away there

from by his consent, and that such common law

liability cannot be extended by implication from

the written law as to the support of other persons

but can only be extended by a statute plainly so

intended, it is held that where a wife, as a charity

to her and protection to others, is, by due process

of law, taken from the matrimonial home and

confined in an asylum for the insane, and the

husband submits, or even takes the initiatory

proceedings to secure for her the benefit of the

public charity, there is no element of refusal by

him to support her at the matrimonial home, or

consent by him to her absence therefrom within

the common law rule rendering him liable under

such circumstances for her support outside the

home. The majority of the cases touching on the

same or analogous points are cited in the opinion,

among them being the following: County of Dela

ware v. McDonald, 46 Iowa, 170; Board of Com

missioners of Noble County v. Schmoke, 51 Ind.

416; Board of Commissioners of Switzerland

County v. Hildebrand, i Ind. 555; Board of Com

missioners of Marshall County v. Burkey, Adm'r,

i Ind. App. 565, 27 N. E. 1108; Davis v. St.

Vincent's Inst. for Insane, 61 Fed. 277, 9 C. C. A.

501; Watt v. Smith, 89 Cal. 602, 26 Pac. 1071;

Wray v. Wray, 33 Ala. 187; Board of Supervisors

11. Budlong, 51 Barb. 493; Goodale r. Lawrence,

88 N.Y. 513, 42 Am. Rep. 259, overruling Goodale

v. Brockner, 25 Hun, 621; City of Banger v.

Inhabitants of Wiscasset, 71 Me. 535; Senft v.

Carpenter, 18 R.I. 545, 28 Atl. 963; Howard v.

Whetstone Township, 10 Ohio, 365; Trustees of

Springfield Township v. Demott, 13 Ohio, 104;

Baldwin v. Douglas County, 37 Neb. 283, 55 N.W.

^75, 20 L. R. A. 850.

INSURANCE. (EMPLOYERS' LIABILITY —

RIGHTS OP EMPLOYEE)

TENNESSEE SUPREME COURT.

The rights of the insured in an employers'

liability policy in the various forms in which such

policies are usually written, is considered in Finley

v. United States Casualty Co., 83 Southwestern

Reporter, 2. It is there held that the amount of

such a policy, if issued directly against liability,

becomes an asset of the insured immediately upon

the happening of the event upon which liability

depends, and upon the giving of such notice as

the policy provides for, and that it may then be

assigned by the assured or taken for his debt. But

where the policy insures against damage by reason

of liability, the amount of the insurance does not

become available until assured has discharged the

liability, and not even then available unless proper

notice has been given as provided in the policy.

In this case the insured employer compromised a

claim against the company pending an action by

an injured employee for damages, and the employee,

after obtaining judgment against the employer,

sought to recover from the insurance company on

the ground that the policy inured to his benefit.

In either form of policy it is held that this con

tention is unsound, and that neither under a

policy insuring directly against liability nor under

one insuring against loss or damage by reason of

liability, is the employee in privity with the parties

to the contract.

INTOXICATING LIQUORS. (REGULATION OP

SALE — SEATS IN SALOONS)

ARKANSAS SUPREME COURT.

A statute conferring power on cities to license,

regulate, tax, or suppress drinking houses and

dram-shops, is held in Pate v. City of Jonesboro,

to justify the enactment of an ordinance forbid

ding the keeping of chairs or anything for per

sons, except the bar-tender or proprietor, to sit

on in saloons. The work of Judge Dillon on

Municipal Corporations, Commonwealth v. Casey,

134 Mass. 194, and Robinson v. Hang, 71 Mich.

38, 38 N. W. 668, in which practically similar

regulations find support and approval are cited as

authority for the holding.

LIBEL. (PUBLISHING WHITE MAN AS NEGRO —•

EFFECT OF THIRTEENTH, FOURTEENTH, AND

FIFTEENTH AMENDMENTS)

SOUTH CAROLINA SUPREME COURT.

It has long been held in South Carolina that to

call a white man a negro is actionable per se.

Wood v. King, i Nott & McCord, 184; State v.

Farley, 4 McCord, 317. It is said in Flood v.

News & Courier Co., 50 Southeastern Reporter,

637, that neither the Thirteenth Amendment of

the Federal Constitution, abolishing slavery, the

Fourteenth Amendment, providing that all persons

born or naturalized in the United States and sub

ject to its jurisdiction are citizens, and that no

state shall abridge their privileges or deny the

equal protection of the law, nor the Fifteenth

Amendment, providing that the rights of citizens

shall not be abridged on account of race, color,

or previous condition of servitude, have destroyed
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the force of the older holdings, making the publi

cation of a white man as a negro a libel.

LOTTERIES. (GUESSING CONTESTS — EQUIT

ABLE JURISDICTION)

OHIO SUPREME COURT.

In Stevens v. Cincinnati Times-Star Co., 73

Northeastern Reporter, 1058, the Supreme Court

of Ohio holds that a guessing contest instituted

by a newspaper company by which persons are

invited to deliver to the company fifty cents each,

of which twenty-four cents was for payment of a

subscription to the paper and twenty-six cents

for the privilege of making a guess upon the vote

for a state officer to be chosen at an approaching

election, the guesser coming nearest to the actual

total vote cast to receive a money prize from the

fund equal to one tenth thereof, and others next

nearest to receive from the fund lesser money

prizes, is within the condemnation of the statutes

of Ohio against lotteries and schemes of chance,

and is an unlawful enterprise. It is also decided

that a similar scheme involving the same amount

of payment by each person, but differing from

the former in that there was to be no subscription

to a paper, the prizes promised being definite

amounts from $5.000 down to $2.00, was equally

unlawful. But while the plaintiff in this case

succeeded in vindicating a most admirable prin

ciple of the law, his triumph is somewhat shorn of

practical results by the further decision that one

who delivered fifty cents to the company, under

the before-mentioned plan, has no standing in a

court of equity to maintain an action for injunc

tion and a receiver, on the claim that the money

paid by himself and other contributors, amount

ing to $200.000 or over, constituted a fund equit

ably belonging to all who had made guesses and

paid money.

MASTER AND SERVANT. (INTERFERENCE

WITH RELATION — PROCURING DISCHARGE —

CONTRACT WITH LABOR UNION)

MASSACHUSETTS SUPREME JUDICIAL COURT.

The right of a labor union, acting under a

contract with an employer, which obligated the

latter to employ only union workmen, and to

discharge such as refuse to join the union, to

insist upon performance of the contract as against

a non-union workman, who of course was not a

party thereto, is denied in Berry v. Donovan,

74 Northeastern Reporter, 603. It is incidentally

decided that one has an inherent right to dispose

of his labor, which can only be legally interfered

with by one acting in the exercise of an equal or

superior right which comes in conflict therewith,

and that an intentional interference with such

right without legal justification is malicious in

law, even if it springs from good motives and is

without express malice. What would seem to be

the real essence of the decision, is the argument

in answer to the contention that procuring the

discharge of a non-union workman. is justifiable as

a kind of competition, to wit, competition be

tween employers and employed, in the attempt of

each class to obtain as large a share as possible

of the income from their combined effort. It is

pointed out that the gain which a labor union

may expect to derive from inducing others to join

it, is not an improvement to be obtained directly

under the conditions under which the men are

working, but only added strength for such con

tests with employers as may arise in the future;

and it is held that an object of this kind is too

remote to be considered a benefit to business,

such as to justify the infliction of intentional

injury upon a third person for the purpose of

obtaining it.

MUNICIPAL CORPORATIONS. (LOWERING

GRADE IN STREET — DAMAGES — EVIDENCE

— MORTALITY TABLES)

WASHINGTON SUPREME COURT.

A rather curious theory as to the measure of

damage in an action against a municipal corpora

tion for lowering the grade in front of property

abutting on a street, is illustrated by an offer of

evidence in the case of Swope v. City of Seattle,

78 Pacific Reporter, 607. At trial the plaintiffs

offered in evidence, mortality tables for the pur

pose of showing the expectancy of their respective

lives, as a basis for the determination of the length

of time during which the extra burden placed on

them in the use of their home would obtain, and

the extra steps plaintiffs would be obliged to climb

for ingress from the street. Without argument or

citation of authority the court's ruling, excluding

the evidence is sustained, the supreme court

contenting itself with observing that plaintiff's

counsel had not mentioned any rule of law, vio

lated or ignored by the ruling, and that it would

seem to require no extended argument to demon

strate its propriety.

NEGLIGENCE. (PROXIMATE CAUSE — BURN

ING OF VACANT HOUSE)

VIRGINIA SUPREME COURT OP APPEALS.

A house located in a negro community was

abandoned by the lessee before the expiration of

the term. When he moved out, the lessee left an

up-stairs door unlocked, and some three weeks

after it was vacated the house was burned.
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There was testimony that a certain negro had

been seen passing in and out of the house several

times before the fire. There was no evidence that

the tenant had anything to do with the fire, unless

his negligence in leaving the door unlocked and

thus affording an opportunity for third persons to

enter and set fire to the house was to be regarded

as the proximate cause of the fire. This the

court denies, citing Connell r. C. & O. Ry. Co.,

93 Va. 57, 24 S. E. 467; Fowlkes v. Southern

Ry. Co., 96 Va. 743, 32 S. E. 464; Watts v. South

ern Bell Tel. Co., 100 Va. 45, 40 S. E. 107; and

Standard Oil Co. v. Wakefield, 102 Va. 824, 47

S.E. 830, upon the general doctrine of proximate

cause. These cases announce the principle that

to warrant a finding that negligence or an act

not amounting to wanton wrong is the proximate

cause of an injury, it must appear that the injury

was the natural and probable consequence of the

negligence or wrongful act, and that it ought to

have been foreseen in the light of the attending

circumstances. Under these principles it is con

cluded that it cannot be maintained that the

natural and expected result of leaving the up-stairs

door of an empty house unlocked is, that some

one who has no right there will enter the house

and burn it and that the act of a third person

was the efficient, intervening, and proximate cause

of the damage, so that the tenant, if negligent,

was not liable. Winfree v. Jones, 51 Southeastern

Reporter, 153.

PHYSICIANS. (ASSAULT—UNAUTHORIZED SUR

GICAL OPERATION)

MINNESOTA SUPREME COURT.

A physician was consulted concerning a diffi

culty affecting the patient's right ear. After ex

amining the organ, the physician advised an opera

tion to which the patient consented. After being

placed under the influence of anaesthetics, and

when .the patient was unconscious therefrom, the

physician examined her left ear and found it in a

more serious condition than her right, and in

greater need of an operation. He called the at

tention of the patient's family physician to the

conditions he had discovered, and it was finally

concluded that the operation should be performed

upon the left, instead of the right ear, to which

the family physician made no objection. The

patient had not previously experienced any dif

ficulty with her left ear and was not informed,

prior to the time she was placed under the influ

ence of anaesthetics, that any difficulty existed with

reference to it, and, she, of course, did not consent

to an operation thereon. The action of the

physician was held to constitute in law an assault

and battery, unless a consent by the patient

could be implied from circumstances, and this,

under the evidence, was held to be a question for

the jury. Mohr v. Williams, 104 Northwestern

Reporter, 12.

PUBLIC NUISANCE. (STREET FAIR — POWER

OF CITY COUNCIL)

GEORGIA SUPREME COURT.

In City Council of Augusta v. Reynolds, 50

Southeastern Reporter, 998, the Supreme Court

of Georgia announces that a fair, occupying, for

over a week, seventy or eighty feet in width and

four blocks in length of an important business

street in the city, and consisting of numerous

tents, inclosing shows and exhibitions, in front

of which are stationed men blowing horns and

talking through megaphones to attract atten

tion, together with various other stands, booths,

structures, Ferris wheels, merry-go-rounds, and

other devices for amusement for the public and

profit to the owners, a company of state militia,

is a public nuisance of a most aggravated nature.

Some of the old English cases which held that a

fair in a highway is permissible, for example,

Elwood v. Bullock, 15 L. J. N. S. and King v.

Smith, 4 E. S. P. 109, are referred to, and it is

shown that the rule in those cases was based upon

the existence of an immemorial custom in addition

to which, it is to be remarked, that the old Eng

lish fairs were very different enterprises from the

one described. It is also held that there is noth

ing in an ordinary city charter which permits

the city authorities to grant the use of its streets

for the operation of an enterprise of the nature

described.

PUBLIC SCHOOLS. (RELIGIOUS EXERCISES —

READING OF SCRIPTURE)

KENTUCKY COURT OP APPEALS.

Hackett v. Brooksville Graded School District,

87 Southwestern Reporter, 792, is a recent au

thority for three different and interrelated prop

ositions, relative to religious worship in public

schools. It is held that a prayer offered at the

opening of a public school, imploring the aid and

presence of the Heavenly Father during the day's

work, asking for wisdom, patience, mutual love,

and respect; looking forward to a heavenly re

union after death, and concluding in Christ's

name, is not sectarian and does not make the

school a sectarian school within the provision of

the Kentucky constitution, prohibiting the ap

propriation of educational funds for the support

of sectarian schools. It is likewise decided that a

public school, opened with prayer and by reading,

without comment, of passages from King James'
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translation from the Bible, during which time

pupils are not required to attend, is not a place

•of worship, nor its teachers ministers of religion,

within the constitutional provision declaring that

no person shall be compelled to attend any place

of worship, or contribute to the support of a

minister of religion. The question which the

•court regards as being of chief importance, is

whether or not the King James' translation of the

Bible is a sectarian book, so that its reading

-would constitute sectarian instruction within the

meaning of the constitutional provision, that no

books of sectarian character shall be used in any

common school nor any sectarian doctrine be

taaght therein. In support of the decision in the

negative, a number of cases are cited, among

them Vidal v. Girard's Ex'r, 2 How. 127; Donahoe

v. Richards, 38 Me. 379; Spiller v. Inhabitants of

Woburn, 12 Allen 127; Pfeiffer v. Board of Edu

cation, 77 N. W. 250; Moore v. Munroe, 20 N. W.

275; McCormick v. Burt, 95 111. 263.
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LEGITIMATE FUNCTIONS OF JUDGE-MADE LAW

BY HANN is TAYLOR, LL.D. (Edin. and Dub.)

THE comparative method of investi

gating the origin and growth of gov

ernment and law, which begins with their

germs in primitive society, attempts to ex

plain their nature and meaning through the

record of their development. Perhaps the

most important single revelation which this

new method of investigation has made to

students of jurisprudence, is embodied in

the explanation of the subtile and silent

process through which the primitive and

unelastic codes of infant states are ex

panded and adapted, mainly through the

agency of judge-made law, to the ever-

changing conditions of progressive socie

ties. If a state may be compared to a

watch, its case or outer shell represents the

state's political constitution, while its inner

mechanism represents the code of municipal

law by which the state's internal affairs are

regulated. The primary purpose of the new

science known as comparative politics, is to

classify and label the outer shells of states

as represented by their political constitu

tions; the primary purpose of the new sci

ence, -known as comparative jurisprudence,

is to classify and label the municipal codes

by which the internal affairs of states are

governed. So far/ the world has given birth

to only two great systems of jurisprudence;

there are really but two great codes of

municipal law whose principles have seri

ously influenced modern civilization. As

the Greek genius lacked the capacity to

produce a philosophy of law, legal science

must be regarded as a Roman creation,

jurisprudence as a Roman invention. As

the jurisprudence of the western world,

Roman law has but one rival, and that is

the system with a Teutonic base, which

prevails in parts of the British Empire and

in the United States under the name of the

common law of England. My primary pur

pose to-day, will be to demonstrate that no

matter where the developments of these

rival systems may be studied, the facts

appear, in the history of each, first, that the

primitive customary law inevitably crystal

lizes into an unelastic, written code; second,

that after a society has outgrown the strait-

jacket in which it thus incases itself at the

outset, it is only possible through the

agency of judge-made law to expand and

adapt such a jacket to the larger conditions

arising out of the after-growth. In other

words, that the subtle process of thus ex

panding and adapting primitive written

codes, even when organic, to the ever-in

creasing wants of progressive societies, is

too refined for formal legislation, which

must ever remain as it has ever been, the

mere handmaid of judicial interpretation.

JUDGE-MADE LAW AT ROME

As Roman jurisprudence has the longest

known history of any set of institutions,

and as the character of the changes through

which it has passed are very well understood,

it is possible to outline its development as a

whole. Such an outline should begin with

the fact that, at the outset, Roman law was

simply the code of a single city-state, a

code that grew out of a body of unwritten

municipal customs, a special knowledge of

which was for a long time confined to an

aristocracy or oligarchy who claimed to be

the sole repository of the principles by

which controversies should be determined.

The departure which took .place at Rome

from that condition of things, was simply a
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part of a wider transition from unwritten

customary law to the ancient codes which

appeared in Greece, on the Hellenized sea

board of western Asia, and in Italy, and of

which the Twelve Tables of Rome are the

most famous illustration. Such codes of

laws engraved on tablets and published to

the people, were substituted for traditional

usages reposing in the recollection of priv

ileged oligarches, not through the refined

motives now urged in favor of codification,

but rather as a matter of convenience sug

gested by the discovery of the art of print

ing, and also by the abuses arising out of

the aristocratic monopoly of legal know

ledge. The Roman code of the Twelve

Tables was merely an enunciation in written

words of the existing customs of the Roman

people, put forth at a time when Roman

society had barely emerged from that in

tellectual condition in which civil obliga

tion and religious duty are inevitably con

founded. The vitally important result

brought about by the transition which thus

took place from unwritten customary law

to a written code, is embodied in the fact

that when archaic law is once condensed

into a code there is an end to its spon

taneous development ; all after changes in it

must be effected, if at all, deliberately and

from without.

As law is stable, and societies of the higher

type progressive, as social necessities and

opinions are ever more or. less in advance

of law, how is the latter to be kept in har

mony with the former? The problem of

problems for students of the historical

school is involved in the process through

which the strait-jacket put on by an infant

state, in the form of a written code, is to be

made sufficiently elastic to adapt itself to

all the changing conditions of the after

growth. Leaving out of view legal fictions

which, at certain stages of social progress

are invaluable expedients for overcoming

the rigidity of law, by all odds the most

important instrumentality through which

the primitive Roman code was expanded

beyond the wants of the citizens of a single

city to those of the citizens of a vast league

of cities, was that known as equity, a name

given to a body of principles built up by

Roman magistrates and Roman lawyers

alongside of the original civil law which it

claimed the right to supersede by virtue of

a superior sanctity inherent in such prin

ciples. In order to understand how that

body of judge-made law called equity was

evolved, it is necessary to know something

of the manner in which justice at Rome

was administered.

In theory' the supreme judicial power

was vested in the praetor who was either

a jurisconsult himself, or a person entirely

in the hands of those who were. When

a suit was commenced, the litigants ap

peared before the praetor who made a

preliminary examination in order to ascer

tain the precise points in controversy.

After hearing the statements and counter-

statements of plaintiff and defendant, he

constructed a brief technical outline of

the disputed issues called a formula. That

formula was then put into the hands of

a judex (something very different from

the modern conception of a presiding

judge), who, after hearing the evidence of

the witnesses and the arguments of the ad

vocates, returned his decisive judgment to

the praetor who had appointed him. The

entire proceeding thus carried on by the

prastor, judex, and advocates, was under

the intellectual guidance of the juriscon

sults, the makers of the scientific law lit

erature of Rome, who were regarded as

law experts, and respected and resorted to

as such by all concerned in the adminis

tration of justice. Primarily the prator

was a great statesman or politician whose

final function was to enforce the law; the

judex, or as we would now call him. the

referee, might have no technical knowledge

of law whatever. Under such conditions

the unlearned judicial magistrates natu

rally looked for light and leading to the

jurisconsults who instructed them through
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their responsa pntdcntimn, the technical

name given to their opinions as experts,

which were promptly recorded on tablets

by their students or disciples. As the

jurisconsults thus became the reservoir

from which was drawn that body of prin

ciples heretofore described as equity, it is

all-important to ascertain the source from

which they themselves derived such prin

ciples. According to the institutional treat

ise published under the authority of Jus

tinian, "The law which a people enacts is

called the civil law of that people, but that

which natural reason appoints for all man

kind is called the law of nations, because

all nations use it." What was the origin

and nature of this Roman jus gentttm, this

law used by all nations, a law utterly dif

ferent, of course, from what is now called

international law, the body of rules regu

lating the intercourse of states as corporate

persons. It was the general rule of the an

cient world that the law of one city had no

application to the citizens of another. The

jus civile of Rome, the exclusive property

of her citizens, was the special law admin

istered by the prastor urbanus between

Roman and Roman; it could not be applied

between a Roman and a foreigner. For

that reason, as there was a large body of

resident foreigners at Rome who would

have been entirely without the benefits of

law if they had been forced to rely upon the

praetor urbanus, it was necessary to consti

tute a praetor peregrinus (247 B.C.), the

praetor of foreigners, whose duty it was to

administer justice between Roman citizens

and foreigners, between foreigner and for

eigner, and between citizens of different

cities within the empire. As such praetor

could not rely upon the law of any one

city for the criteria of his judgments, he

naturally turned his eyes to the codes of

all the cities from which came the swarm

of litigants before him.

In the generalizations necessarily made

upon such broad data, we have the begin

ning of comparative jurisprudence, whose

first fruit at Rome was the ascertainment

of the fact that there are certain uniform

and universal conceptions of justice common

to all civilized peoples. Before this new

growth, watered by the learning of the

jurisconsults, reached its maturity, the in

tellectual life of Rome passed under the

dominion of her subjects in Attica and Pelo-

ponessus just after they had yielded to the

ascendency of the Stoic philosophers, who-

were ever striving to discover in the opera

tions of nature, physical, moral, and intel

lectual, some uniform and universal force

pervading all things that could be desig

nated as the law of nature — the embodi

ment of universal reason, identical with

Zeus, the supreme ruler of the universe.

Through the mind of the Roman lawyer

that splendid conception entered into the

jus gentium as an expanding and enriching'

force that finally lifted it into a higher

sphere. In that way a broad principle of

Greek philosophy became so blended with

a particular branch of Roman commercial

law that the Antonine jurisconsults finally

assumed the position that the jus gentium

and the jus naturae were identical. Long

before that time, however, Cicero had rec

ognized the fact, and had declared in his

gorgeous phrase that the fruit of the union

was not one law for Rome, and another law

for Athens, one law to-day, and another law

tomorrow, but one eternal and immortal

law for all time and for all nations, as God

the common master and ruler, is one.

Such was the general nature of the pro

cess by which the primitive and unelastic

Roman code was liberalized and adapted

to the changed conditions of an expanding;

society through the growth of that system

of judge-made law called equity, built up

alongside of the primitive code by the juris

consults during the period that preceded the

overthrow of the republic and the advent

of Augustus. While the "answers of the

learned" varied a good deal at different

periods, they always consisted of explana

tory glosses on authoritative written docu
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ments, and, at first, were exclusively opin

ions interpretative of the Twelve Tables.

The authors of this denning and expanding

jurisprudence always professed the most

profound respect for the letter of the code,

whose full meaning they were ever attempt

ing to bring out by piecing texts together,

by introducing principles of interpretation

derived from other sources, by adjusting

the law to states of fact which actually

presented themselves, and by speculating

on its possible application to others that

might occur thereafter. Thus, of course,

were educed a vast amount of canons never

dreamed of by the compilers of the Twelve

Tables, and which were, in truth, rarely or

never to be found therein. Not until we

approach the fall of the republic are causes

found at work which clearly indicate that

the responses are encountering obstacles

fatal to their farther expression.

Foremost among these must be noted the

effort made to systematize and reduce them

to compendia inaugurated by Q. Mucius

Scaevola, an older contemporary of Cicero,

who is said to have published a manual of

the entire civil law, and who is the earliest

writer cited in the Digest. Soon the num

ber of jurisconsults who wrote treatises on

law began to be large, and in the reign of

Augustus two schools or sects appeared, the

one headed by Capito, a warm supporter of

the imperial despotism, the other by Labeo,

whose independent spirit gave him a strong

leaning towards the older republicanism.

The final blow to the responses, whose

growth was thus checked by the rise of

scientific law writers, was dealt by Augus

tus himself, who limited to a few leading

jurisconsults the right of giving binding

opinions on cases submitted to them. At

an earlier period which cannot be precisely

fixed, it became the custom for the praetor

to issue an annual proclamation or edict,

in which he embodied the system of prin

ciples upon which justice would be admin

istered during his official term. As a new

system could not be put forth for every

year, each succeeding praetor published the

edict of his predecessor with such additions

as the necessities of the moment or his own

views of the law compelled him to intro

duce. Thus came into being the continu

ous or unbroken edict which, as an engine

of law reform, was simply a, new method of

superseding the civil law as much as pos

sible by an edictal jurisprudence fabricated

by the praetor out of the principles of the

jus gentium, finally assumed by the Roman

lawyers to be the lost code of nature by

which man was governed in a primitive

state. So, no matter whether the civil law

of Rome was expanded or superseded

directly by the edict of the praetor, or

whether by the responses of the juriscon

sults, the practical result was the same —

the deficiencies of an archaic and unelastic

legal system were supplied by judicial ex

position, by judge-made law.

Not until Roman jurisprudence had thus

become a broad and philosophic system did

formal legislation, in the modem sense, be

come important. As it is very unusual in

the infancy of a nation for the legislature to

be appealed to for the general reform of

private law, statute law, which became vol

uminous under the empire, was scanty dur

ing the republic. Not until the establish

ment of the empire did the true period of

Roman statute law really begin. The en

actments of the emperors extend in increas

ing massiveness from the consolidation of

the power of Augustus to the publication

of the code of Justinian. During the crea

tive period in which the jurisconsults were

putting forth their wonderful treatises, it

was that the power of legislation passed

from the people to the senate and then

through a gradual process of usurpation

from the senate to the emperor. When

Justinian came to the throne of the Eastern

Empire, it was with the settled purpose of

collecting, revising, and systematizing the

entire aftergrowth of Roman law superim

posed upon the primitive system during

the ten centuries that had intervened be
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tween his time (A.D. 527-565) and the adop

tion of the Twelve Tables (B.C. 450). The

outcome was the famous code of Justinian,

the Pandects, and Institutes,, which, with

the later constitutions of Justinian, known

as Novels, constitute the Corpus Juris Civ-

ilis Romani. And so while it may be said

that the most famous and widely extended

jurisprudence known to the world begins,

as it ends, with a code, the fact must not

for one moment be lost sight of that what

gave importance to the first code and made

the last possible, was the creative work per

formed by the jurisconsults and magistrates

who, during the ten centuries intervening

between the two, built up a scientific sys

tem of judge-made law whose influence upon

the history of mankind has been second

only to that of Christianity itself. The

Roman Empire is dead and gone, but

Roman law has survived it; its rule is

eternal.

JUDGE-MADE LAW IN ENGLAND

When we pass from Rome to England we

there find a repetition of the old story of a

code of customary law, which had crystal

lized into a written form, being expanded

and adapted to the ever-increasing wants of

a progressive society, through the results of

at least six centuries of judge-made law.

In the happy phrase of Taine, the Teutonic

founders of the Old-English Commonwealth,

"created in Britain a Germany outside of

Germany."

The English kin transferred to Britain

that rough, yet vigorous system of political,

judicial, and military organization which

everywhere prevailed among the Teutonic

tribes of the fatherland. Wherever a dis

trict of country was won from the native

race, the conquerors encamped upon the

soil; and then, after dividing the land upon

the basis of that peculiar system that rested

at once on military and tribal divisions,

they organized self-governing communities,

which became nurseries of English custom

ary law. Just as the English language is

the outcome of the fusion of the dialects

spoken in those local communities, so Eng

lish customary law, as a distinct and entire

code, is the outcome of the fusion of the

customary or popular law developed therein.

The primitive system of law which thus

matured in the provincial courts of the

English people, like all archaic law, took

on an iron rigorism of form which rendered

it unelastic. -Its entire inadequacy to the

wants of a progressive society never be

came apparent, however, until the Norman

conquest drew England into the march of

the continental nations. The most impor

tant single outcome of that event was the

centralization of justice through the estab

lishment of a great court at Westminster,

by whose agency a new system of royal

law, which found its source in the person of

the king, was brought in to remedy the de

fects of the old, unelastic system of custom--

ary law prevailing in the provincial courts

of the people. As soon as the new judicial

system put into operation by the Normans,

was in working order, "decisions of tribu

nals," as Digby has expressed it, "came to

constitute in the strictest sense of the term

a source or cause of law. Judge-made or

judiciary law, henceforth gradually displaces

customary law." The English common law

judges, in the exercise of perfectly legiti

mate or normal functions, thus undertook

to enlarge the unelastic and inadequate

primitive code by engrafting upon it new

principles, either formulated by themselves

or borrowed freely from the current com

pendia of the Roman and Canon law. Mr.

Dicey has said very lately that, '.'As all law

yers are aware, a large part, and as many

would add, the best part of the law of Eng

land is judge-made law — that is to say,

consists of rules to be collected from the

judgments of the courts. This portion of

the law has not been created by act of Par

liament, and is not recorded in the statute

book. It is the work of the courts; it is

recorded in the reports; it is, in short, the

fruit of judicial legislation. The amount of
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such judge-made law is in England far more

extensive than a student easily realizes.

Nine-tenths at least, of the law of contract,

and the whole, or nearly the whole, of the

law of torts are not to be discovered in

any volume of the statutes." (Law and

Opinion in England, pp. 359-60.) While

the customary law of England has thus,

in fact, been extended, modified, and im

proved through case-law, in very much the

same way in which the primitive Roman

code was transformed through the responses

of the jurisconsults, in theory, the means

employed have ever been held to be inca

pable of altering one jot or one line of the

existing jurisprudence.

By the baldest of legal fiction, the new

principles announced were assumed to be

drawn from a preexisting nebulous body

of English law, called the common law,

ample enough to supply doctrines appli

cable to any conceivable set of circum

stances. And yet effective as such means

•were in liberalizing and improving the

English common law as such, they fell far

short of the task to be accomplished. Just

as it became necessary at Rome to build

tip, outside of and apart from the primitive

code, a distinct set of principles capable

of superseding it called equity, so it became

necessary to build up alongside of and

apart from the English common law a like

system under the same title. That process

began with the growth • of the equitable

jurisdiction of the English chancellor which

Lord Campbell has defined to be "the ex

traordinary interference of the chancellor,

without common law process, or regard to

common law rules of proceeding upon the

petition of the party aggrieved, who was

without adequate remedy in a court of

law." Thus the new body of equitable

rules which began to flow from a royal source,

and openly avowed that its right to super

sede or supplement the primitive code

rested upon the indisputable inadequacy

of that code to then existing conditions.

As the praetorian equity of Rome and the

equity of the English chancellor thus grew

out of the same necessity, it is natural that

their comparative histories should reveal

many commQn features. As a master of

the subject has said: "The prœtor was the

chief equity judge as well as the great com

mon law magistrate, and as soon as the

edict had evolved an equitable rule, the

prtseor's court began to apply it in place

of or by the side of the old rule of the civil

law, which was thus directly or indirectly

repealed without any express enactment

of the legislature." (Maine, Ancient Law.

p. 64.) No better statement can be made

of the process through which the same

result was worked out in England. At

Rome, the growth of equity had its limits;

it seems to have exhausted itself when

the succession of jurisconsults comes to a

close with the reign of Alexander Sev-

erus. Then follows a period during which.

Gibbon tells us, "the oracles of jurispru

dence were almost mute." From that time

the history of Roman law is the history of

the imperial constitutions and of the at

tempts finally made to subject the unwieldy

body to codification. In the same way the

expansion of English equity seems to have

ended with the chancellorship of Lord

Eldon, who devoted himself rather to har

monizing and explaining the principles

announced by his predecessors than to the

germination of new ones in gremio magis

tratum. The most striking point of differ

ence, of course, between Roman and Eng

lish equity is embodied in the fact that the

latter, despite its bulk, has always abhorred

codification.

JUDGE-MADE LAW IN THE UNITED STATES

The political dogma that the executive,

legislative, and judicial departments of gov

ernment should be separate and distinct

was first announced by Montesquieu, who

accepted it and promulgated it in the modi

fied form in which it existed in the English

constitutional system. In that form it

appeared in the constitutions of the several
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states, and finally in the Constitution of

the United States. When that dogma,

which assumes the impossibility of one de

partment encroaching upon the domain of

another, was thus embedded in the most

solemn form in our organic laws, jurispru

dence was brought face to face with the

ultimate question: Can any kind of a writ

ten code or constitution be devised by the

wit of man for the government of an infant

state, sufficiently elastic to adapt itself to

its ever-changing conditions, through formal

amendments, without the expanding and

adapting power of judge-made law? Leav

ing out of view the first twelve amendments

to our federal Constitution, which were

nearly contemporaneous with it, and really

a completion of it, but three remain whose

adoption, as all the world knows, was the

outcome of civil war. Nothing is more

generally admitted in the politics of this

country than the fact that any reform is

practically hopeless that depends upon the

amendment, under normal conditions, of

the Constitution of the United States. Ex

perience has shown that the ponderous

machinery provided can only be moved by

the giant hand of revolution. Under such

conditions, who can doubt for a moment

that our federal Constitution, so justly re

garded as "the most wonderful work ever

struck off at a given time by the brain and

purpose of man," would have been a hope

less failure but • for the expanding and

adapting power of judge-made law promul

gated by that tribunal which has no pro

totype in history, the Supreme Court of

the United States? At the outset, neither

the nature nor the extent of its powers

were at all clearly understood. As late as

January 2, 1801, John Jay, the first chief

justice, in declining a reappointment, wrote

to President Adams: "I left the Bench per

fectly convinced that under a system so

defective it would not obtain the energy,

weight, and dignity which was essential to

its affording due support to the national

government; nor acquire the public con

fidence and respect, which, as the last re

sort of the justice of the nation, it should

possess. Hence, I am induced to doubt

both the propriety and expediency of my

returning to the Bench under the present

system." Fortunately for the cause of

good government throughout the world,

Jay's wail of despair was a bugle call to a

jurist who has exercised a wider influence,

perhaps, than any other in the history of

mankind.

On the day of the first meeting of the

Supreme Court in the permanent capital

of the nation, John Marshall took his place

for -the first time as chief justice, and, as

such, he sat in the midst of six associates

for thirty-four years. The time was ripe

for the advent of a jurist and statesman

clear-visioned enough to sweep the entire

horizon of federal power, and bold enough

to press each element of it to its logical

conclusion. The success of his life work

was assured by the manner in which he

solved the problem of problems that awaited

him. Thirteen years after the organiza

tion of the Supreme Court he announced,

for the first time, in the case of Marbury v.

Madison, that it possessed both the right

and the power to declare null and void an

act of Congress in violation of the Consti

tution. The invincible logic employed in

the demonstration rested necessarily upon

the admission that the august right in ques

tion was a mere deduction from the gen

eral nature of a system of government

whose Constitution had failed to grant it

in express terms. Such deduction was,

of course, a pure creation of judge-made

law. The only precedents that existed

were to be found in the states, where it

had frequently been held that a state court

could declare an act of the legislature void

because of repugnancy to the state consti-

tion. The states had borrowed the idea

from the action of the English Privy Coun

cil, which sometimes annulled the acts of

colonial legislatures when in conflict with

colonial charters. After such charters were
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transformed into state constitutions, the

Judicial Committee was superseded by the

Supreme Courts of the several states.

Finally, when the new system of limita

tions on legislative power, thus born in the

states, widened into national importance

through its application to the legislative

power vested in the unique Federal Repub

lic created by the Constitution of 1787, the

inevitable outcome was the Supreme Court

of the United States, the only court in his

tory ever endowed with the right to pass

on the validity of a national law. When

by the unaided force of irresistible judicial

logic, Marshall lifted that right into ,the

highest possible sphere, he wrought a revo

lution in the jurisprudence of the world by

giving to judge-made law its widest possible

expansion, an expansion for which no pre

cedent could be found in the history of the

past. And yet no jurist ever recognized

more religiously than Marshall the differ

ence that divides a system of organic law

from a mere code of municipal law. In a

leading case he said: "A constitution to

contain an accurate detail of all the sub

divisions of which its great powers will

admit, and of all the means by which they

may be carried into execution, would par

take of the prolixity of a legal code, and

could scarcely be embraced by the human

mind. It could probably never be under

stood by the public. Its nature, therefore,

requires that only its great outlines should

be marked, its important objects designated,

and the minor ingredients which compose

those objects, be deduced from the nature

of the objects themselves. That this idea

was entertained by the framers of the Amer

ican constitution, is not only to be inferred

from the nature of the instrument, but from

the language." He perfectly understood

that the fathers, in their wisdom, had un

dertaken to do no more than construct a

framework of governmental timbers, leav

ing the filling out of the interior details to

legislation and to the defining and expand

ing hand of judicial interpretation. While

no one was more content to dwell within

the sacred circle marked by the outer walls

of the temple, no one was more resolute

than Marshall in harmonizing and adorn

ing its interior through the application of

the resources of judge-made law. Such an

application was never more necessary than

when the Supreme Court was called upon

to create a body of rules sufficiently com

prehensive to give effect to that brief and

vague constitutional provision, providing

that "The Congress shall have power to

dispose of and make all needful rules and

regulations respecting the territory or other

property belonging to the United States."

Vast areas of territory were to be acquired

and governed, without any definite grant

of power to do either. Fortunately, Mar

shall and his associates clearly understood

that the history of colonization from the

Greek days down put beyond question the

fact that inhabitants of undeveloped states,

while in a colonial condition, have no right,

natural or historical, to be admitted at

once to the full citizenship guaranteed by

the Constitution of the parent state. Jef

ferson, the real founder of our territorial

system, perfectly understood that truth,

and Gotiverneur Morris, the draftsman of

the provision in question, wrote at a later

day that: "I always thought that when we

would acquire Canada and . Louisiana it

would be proper to govern them as provinces

and allow them no voice in our councils."

Fortunately for this country that conserva

tive view entertained by the makers of the

Constitution, and coined into judge-made

law by Marshall and his associates, has not

been supplanted by the romantic yet dan

gerous afterthought of a later time.

Nothing has been more remarkable in the

history of our federal constitution than the

ease with which it has adapted itself to

the ever-increasing wants of a rapidly swell

ing population, continually organizing new

systems of local government beyond our

original limits. When, during Jefferson's

second term, the application of steam to
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navigation was made by Robert Fulton, a

revolution was wrought in the commerce, of

the country through a transition from the

primitive and ineffectual means of transpor

tation by pack-horse and wagon to the

methods in use to-day. A notable legal

result of the change was a substitution for

the ancient English rule of admiralty juris

diction, resting on the ebb and flow of the

tide, of a new one better adaped to totally

different physical conditions. As' you all

know, in Taney's time, the navigable char

acter of the water was made the test; and

thus, by the silent stroke of the judicial pen

the admiralty jurisdiction of the federal

courts was extended not only beyond the

flow of the tide in all public navigable

waters, but even over the great fresh-water

lakes as well, inland seas upon which fleets

have encountered. No one will deny that

the unparalleled material development of

this country has been largely worked out

through the agency of corporations, the

public confidence in whose stability has

rested largely upon the famous decision

rendered in 1819, in the Dartmouth College

case, wherein it was held that the charter

of a corporation is a contract, and as such

protected from violation by article i, sec

tion 10, of the federal constitution. Thus

by a momentous stroke of the judicial pen

American corporations were placed in a

Condition of security as to the legislative

power never before occupied by such bodies

in any other country in the world. If, in

the great case in question, Marshall, with

the concurrence of his associates, had writ

ten but a line declaring that such charters

are not contracts within the meaning of the

clause in question, the economic conditions

of this country, so far as trusts and monopo

lies are concerned, would stand in an en

tirely different situation. Now, that an

appeal is being made for relief from such

conditions to the judicial tribunals, the

fact cannot be ignored that the power that

made can unmake, that the power that

built up can destroy. In this grave matter,

a silent stroke of the judicial pen could

work a revolution. No other department

of government is so capable as the judicial

to deal with a problem whose complexity

is as great as its influence is far-reaching.

Our experience has demonstrated the fact

that nothing so rapidly advances commer

cial and industrial interests as legitimate

corporations, exercising normal powers ac

cording to law. The problem is how to pro

tect such in their legal rights, and at the

same time crush out the illegitimate and

abnormal. After formal legislation has ex

hausted its resources, the ultimate solution

of the problem will still remain for the judi

cial power — the last and decisive word

must be spoken by the Supreme Court of

the United States.

When, in the light of what has now been

said, the growth of the jurisdiction of that

tribunal is viewed as one unbroken devel

opment, is there anything in its history,

taken as a whole, to disquiet us? When the

intricacy and delicacy of the mighty task

which it has been executing for more than

a century is calmly considered, must not

the scientific jurist frankly admit that it

could only have been performed through

the agency of judge-made law — that

agency which silently expanded and adapted

the primitive and unelastic codes of Rome

and England to the ever-increasing wants

of progressive societies? When viewed in

the light of its beneficient history, as illus

trated by those codes, there is no reason to

apprehend that that kind of law may even

tually undermine our federal constitution.

On the contrary, there is every reason to

believe that without the adjusting, defining,

and expanding power of judge-made law it

would have been impossible to adapt our

complicated and rigid system of written con

stitutions to the new and varied conditions

which have so rapidly arisen out of an un-

paralled national development.

WASHINGTON, D. C., August, 1905.
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THE SUPREME COURT-ROOM OF THE MINNESOTA

CAPITOL

BY BERTA

THE recently completed capitol of Min

nesota contains what is probably the

most beautiful court-room in the United

States. It is a room full of dignity, har

monious with unified thought, and above

all impressive in the consistent application

of the decoration to the use of the room.

The court-room is merely one part of a

splendid whole, for the State house is a build

ing of surprising beauty. It stands upon

high ground and can be seen from almost

NABERSBERG

with the capitol at Washington, the Con

gressional Library, and the Boston Public

Library. John La Farge, Edward Sim

mons, Edwin H. Blashfield, Kenyon Cox,

Douglas Volk, F. D. Millet, Daniel Chester

French, H. 0. Walker, and Elmer E. Garn-

sey have been chosen to enrich the splendid

background provided by the architect, Cass

Gilbert. To some extent the decorations

illustrate historic periods and incidents in

the life of the state.

 

MORAL AND DIVINE LAW

(Copyright, 1904, by John La Farge)

every part of the beautiful city which forms

its setting — seeming itself a seat of rest-

fulness and purity. The building is of

white Georgia marble piled in the Italian

rennaisance style, chaste, perfectly propor

tioned and as harmonious in lines as beau

tiful music. The dome, the largest marble

dome in the country, is as exact a copy of

the dome of St. Peter's at Rome as is pos

sible.

Effort has been made to make the capitol

in every respect worthy of being classed

Outside, over the great doorway, are six

symbolic figures of heroic size, by Daniel

Chester French, representing Wisdom, Jus

tice, Prudence, Truth, Bounty, and Courage.

In the interior many marbles and stones

have been used, relieved by rich color in

side-panels and ceilings, and by embellish

ments of gold. In the rotunda, soft grays

and dull blue are used with the gold, and

through the corridors rich red is introduced

in panels. The senate occupies the west

wing of the building, the House of Repre
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sentatives the north, and the Supreme

Court the east wing.

The Supreme court-room is a large, square

chamber, architecturally severe, surmounted

by a domed skylight. The walls are pan

elled in three tones of warm gray, relieved

with gold and bands of gray-blue. Back

of the raised platform upon which are the

chairs of the justices are four white marble

columns with gilded ionic capitals, gleam

ing against a hanging of dull red. The fur

niture is rich San Domingo mahogany,

simple in design.

Without any mural decoration the room

friends discussing the Republic as in Plato's

account ; The Recording of Precedents —

Confucius and his pupils collating and de

scribing documents in their favorite grove;

The Adjustment of Conflicting Interests —

Count Raymond, of Toulouse, swearing at

the altar to observe the liberties of the city,

in the presence of the bishops, the repre

sentatives of religious orders, and the mag

istrates of the city.

It has been the artist's aim in these paint

ings to present the feeling of different and

special historical moments and to portray

the various attitudes of mind of the actors

 

THE RELATION OF THE INDIVIDUAL TO THE STATE

(Copyright, 1904, by John La Forge)

would be too severe, would even be cold;

but Mr. La Farge has so admirably consid

ered his paintings in relation to their setting,

that they furnish just the right amount of

embellishment without giving a feeling of

over-decoration. So often wall-paintings

seem to be unnecessary, but in the case of

this room they fill a want and fill it exactly.

There are to be four lunettes by John

La Farge, two of which are now in place.

The subjects of the decorations are: Moral

and Divine Law — Moses receiving the Law

on Mount Sinai; The Relation of the Indi

vidual to the State — Socrates and his

therein. As he himself says: "In Moses on

Mount Sinai, the forces of nature and con

science contend. In Socrates and his Friends,

there has been a wish to convey in a typical

manner the serenity and good-nature which

is the note of the famous book and of Greek

thought and philosophy. In Confucius and

Pupils, a serenity of purpose, somewhat

akin to the Greek, but more in the manner

of instruction and less of argument. In

the Adjustment of Interests, the figures in

the story, acting within the four walls of

the church, represent the organized bodies

whose chiefs and representatives meet in a
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form of war, wherein strict law, and no longer

ethical justice, is the theme."

Of these decorations "Moral and Divine

Law" and "The Relation of the Individual

to the State," are finished and in their set

ting. Related in color and treatment as

they are, they are in great contrast —• one

dramatic, full of supreme power, the other

a quieter theme of mental power.

"Moral and Divine Law " has all the im-

pressiveness of an awful moment. Clouds

surround the mountain, and from the crev

ices in the rocks and the deep abyss on the

left, clouds of vapor rise, tinged red and

and the Grecian qualities the artist desired

to put into it — serenity and good nature.

He describes the circumstances thus: "Soc

rates has gone down from Athens to Piraeus

because he wanted to see in what way they

would celebrate the festival of Bendis, the'

Thracian Artemis, which is a new thing.

After the procession and the prayers, as he

turns with a friend in the direction of the

city — Polemarchus, the son of a wealthy

citizen, detains him, asking him to spend

the day and later to see the races and other

festivities. Socrates accepts and goes to his

friend's residence and remains in conversa-

 

- - .< ' -ai««
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THE RECORDING OF PRECEDENTS

(Copyright, 1904, by John La Farge)

violet. Moses against a background of

cloud, surrounded by a golden effulgence,

kneels in utmost reverence and awe. At

the right Joshua in a robe of dull red and

yellowish-green loin cloth, warns the people

away. Aaron in neutral reds and blues

kneels beside Joshua, awed and fearful.

The whole effect is somber, yet filled with

a light unearthly. Mr. La Farge made the

studies for the painting from actual experi

ence in a volcano, and from photographs of

eruptions in the Carribbean Islands.

On the other hand, "The Relation of the

Individual to the State " is full of sunlight

tion with the two sons and the father and

various other guests and friends who come

in and out throughout the story."

In the representation, Socrates, a digni

fied figure in gray, is standing talking; at

his side in brilliant red is presumably Pole

marchus. Another guest, the sophist

Thrasymachus, sits in a position of indo

lent interest, ready to interrupt should the

opportunity come. A slave girl at the

right listens eagerly, her tambourine in

hand, evidently a participant in the festivi

ties just over. In the background a chari

oteer drives hi 5 horses over the hill. The
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setting is a Grecian garden and the stage a

semi-circular marble seat.

The artist suggests that could a moment

be chosen for this painting it were when

Socrates explained to Thrasymachus that

"the true artist in proceeding according to

his art does not do the best for himself nor

consider his own interest, but that of his

subject."

These decorations in their placing, evi

dence a most striking thought — one which

cannot fail to influence those gathered in

session in the court-room. Back of the

justices, on the wall which the counsel face

might wield an influence for a just and

deliberate decision. One seldom sees deco

ration so consistently applied with such

powerful thought behind it. It is not pic

ture-writing as is so much mural decoration,

but art moved by the finest of art purposes.

To this perfect room the court in session

brings one flaw. In this setting — a typi-

fication of the majesty of the law, against

a background made by the four perfect

columns — themselves symbolic of the law's

severity and inexorableness, sit the five

judges of the State Supreme Court in busi

ness suits. Did thev but wear the black

 

THE ADJUSTMENT OF CONFLICTING INTERESTS

(Copyright, I 904, by John La Farge)

in addressing the court, is "Moral and Di

vine Law, "full of contention and struggle

— the engagement of mightiest forces —

the birth of law in its primal simplicity.

The grandeur of that moment so impres

sively depicted should be an inspiration —

an influence uplifting beyond trivial and

ignoble affairs.

Directly opposite the judges lies "The

Relation of the Individual to the State,"

appealing to the quieter judicious attitude

of mind. The peaceful, rational atmosphere

robes of their office, such as are worn by

the federal courts, they too would seem

to be symbols of that great power, not mere

men with man's frailties and imperfections.

In such a room — a room which awes in

its solemnity, sounding as it does a grave

harmony of noble thought, anything trivial

or selfish should never come, but all should

be uplifted beyond petty strife and should

put forth the best and strongest effort for

justice.

ST. PAUL, Minn., Scptimber, 1905.
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THE PUBLIC DUTY OF THE COMMON CARRIER

IN RELATION TO DEPENDENT SERVICES

BY BRUCE WYMAN

Of the Faculty of Law in Harvard University

SUCH control has the common carrier

over modern commerce, so indispen

sable is its service to the conduct of every

business, that the efficient regulation of this

public utility is more imperatively de

manded by public opinion to-day than ever

before. Indeed, it is not too much to say

that the public temper is such that only if

the law succeeds in thoroughly controlling

the whole conduct of the common carrier

in an adequate manner, in all contingencies,

towards all men, will the furnishing of trans

portation be left in private hands. To be

thorough and efficient, the law and its ad

ministration must be comprehensive and

detailed; and it is proposed, therefore, to

single out for discussion in this article one

particular phase of the public duty of the

common carrier, one which concerns many

conflicting business interests of the greatest

importance, and one that involves a bitter

legal controversy as to fundamental prin

ciples and their necessary corollaries. This

particular problem proposed for discussion is

whether in dealing with dependent services

the common carrier is under the general

obligations of the public service law or

whether the common carrier is free to deal

with them as it sees fit, consulting only its

own interests. So close is the argument

and so recent is its origin that there has

been, and there remains, a square conflict

of authority as to whether this law extends

so far as to cover this situation. On one

side are the jurisdictions conservative in

attitude, which hold that there is no public

duty involved and that therefore, the

carrier may, for example, discriminate

among expressmen. On the other hand, are

the progressive jurisdictions which hold that

there is a public obligation involved and

that the carrier may not, therefore, admit

certain hackmen to its station while exclud

ing others. And in various other subsidi

ary businesses of the same sort , where those

who offer a service to the public are de

pendent to a considerable extent for oppor

tunity to conduct their calling upon ob

taining privileges from the carrier, there

will be found the same issue and the same

controversy.

II

The most important instance of this gen

eral problem is whether the railways are

bound to furnish facilities to all expressmen

that apply without discrimination. There

is, upon this matter, as upon all of these

allied questions, a square conflict of author

ity. Much is said upon both sides; and in

a matter of such commercial consequence

much of this is worth repeating. The dis

cussion is carried on along the whole line;

not only is the matter discussed from the

point of view of the proper theory to be

held, whether the general rules of public

service govern or whether they are inappli

cable; but the matter is also discussed with

much heat from the point of view of public

policy and business convenience.

The leading case upon this subject is un

doubtedly the Express Cases (117 U. S. i).

This is the general heading covering several

suits presenting substantially the same

question, as they were all suits begun by

expressmen against railways to compel

them to give them respectively the express

facilities on the several lines of railway

which they had previously enjoyed by con

tract and of which they had been dispos

sessed by notice given in accordance with

the terms of exclusive contracts made with

favored companies. Judgments below had

been rendered in favor of the express com

panies from which the railroad companies

appealed. The cases were elaborately ar
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gued; and the whole history of the course

of dealings that had gone on between the

express companies and the railroad com

panies was discussed.

The decision of the majority of the court

went off upon this evidence. Mr. Chief

Justice \Vaite concludes the majority opin

ion thus: "In all these voluminous records

there is not a syllable of evidence to show a

usage for the carriage of express companies

on the passenger trains of railroads unless

specially contracted for. While it has uni

formly been the habit of railroad companies

to arrange, at the earliest practicable mo

ment, to take one express company on some

or all of their passenger trains, or to provide

some other way of doing express business on

their lines, it has never been the practice to

grant such a privilege to more than one

company at the same time, unless a statute

or some special circumstances made it nec

essary or desirable. The express companies

that bring these suits are certainly in no sit

uation to claim a usage in their favor on

these particular roads, because their entry

was originally under special contracts, and

no other companies have ever been admitted

except by agreement."

According to prevalent opinion as to the

local force in the federal courts of a decision

of the Supreme Court upon matters of gen

eral commercial law, it must be admitted

that this decision practically settles the law

for interstate commerce. It is, also, the

common law for intrastate commerce in Cal

ifornia, Indiana, Massachusetts, and North

Carolina, at least.

At the beginning of this controversy both

sides admit that to the extent to which a

1 Pfistcr v. R. R., 70 Cal. 169; Louisville, etc.

Ry. v. Keefer, 146 Ind. 21; Sargent v. R. R., 115

Mass. 416; Exp. Co. v. R. R., in N. C. 463. This

is governed by statute in some jurisdictions; for

example, to-day in Massachusetts by statute, such

number of local expressmen shall be permitted

to operate over a given route as the railroad com

missioners shall decide. See Rev. Laws, c. in,

§ 24i-

common carrier has made public profession

covering a given line of business he is

bound to serve all that apply without dis

crimination. Here is the first difficulty. It

may be established that the usual course

of dealing between the railroad companies

and the express companies has been upon

the basis of special contract; on the other

hand, it may be shown that the railways

have universally made some provision for

handling express matter. This is so clear

that it may be asserted that the modern

railroad owes some duty in respect to the

transportation of small and valuable par

cels safely and quickly. But to whom is

this duty owed? It hardly seems to be to

the expressman; for the railroad could

plainly carry on this branch of the trans

portation business for the general public,

and it could then exclude all expressmen

from the route. Therefore, the duty that it

owes seems to be rather to the general pub

lic who ship through the expressmen. But

even if this be accepted as an accurate pre

liminary statement, the discussion is but

fairly begun.

The arguments from policy that are urged

in these conservative cases are not conclu

sive, although they have a certain force. It

is true that it is somewhat more difficult for

the railroads to handle three distinct ex

presses than one, but not more difficult than

many problems of railroading that are part

of every day traffic handling. Subdivision

of express cars upon light runs, and more

development of the special train for express

matter, would solve the difficulty; and the

railroad is protected in any event by the

right to charge a fair price for its services

based upon the cost of service. Again, it is

said that large express companies are better

than a greater number of smaller com

panies. It should be pointed out, how

ever, that the doctrine of the Express Cases

may be used to exclude the national express

companies with their full equipment from

any railroad system, the directors of which

favor some local company.
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III

To bring out the difference of opinion

upon this important matter it may be well

to give at some length, one of the leading

cases upon the other side of this contro

versy. The most radical decision upon this

side is to be found in McDuffee v. Port

land and Rochester Railroad (52 N. H. 430).

This was an action on the case by the plain

tiff, an expressman, against the' defendant

railway for not furnishing the plaintiff

terms, facilities, and accommodations for

his express business on the defendants' road

between Rochester, N. H., and Portland,

Me., reasonably equal to those furnished by

the defendants to the Eastern Express Com

pany. The defendants demurred to . the

declaration, which demurrer the Supreme

Court finally discharged.

The gist of Chief Justice Doe's opinion

may be seen from the following extract: "A

railroad corporation, carrying one express

man, and enabling him to do all the express

business on the line of their road, do hold

themselves out as common carriers of ex

presses; and when they unreasonably refuse,

directly, or indirectly, to carry any more pub

lic servants of that class, they perform this

duty with illegal partiality. The legal prin

ciple, which establishes and secures the com

mon right, being the perfection of reason, the

right is not a mere nominal one, and is in

no danger of being destroyed by a quibble."

The doctrine of this case is also the law

of England, Maine, New Hampshire, and

Pennsylvania,1 because there are square de

cisions upon the point in those jurisdictions.

But as this issue is but one instance of the

more general problem, this would naturally

be the holding in other jurisdictions where

there are decisions of similar tendency,

which will be discussed later in this chapter.

It is admitted by both sides to this con

troversy that the modern railroad company

1 Accord: Pickford v. G. ]. Ry., 10 M. & W.

399; Parker v. G. W. Ry.. 7 M. & G. 253; New

Eng. Exp. Co. v. R. R., 57 Me. 188; McDuffee v.

R. R., 52 N. H. 430; Sandfordi;. R. R., 24 Pa. 378.

owes a duty in respect to express matter to

the general shipping public. Thereupon, it

will be maintained by one side that if the

railroad makes provision for the transporta

tion of express matter by entering into an

arrangement with an expressman to carry

on the business along its route, it thereby

fulfills its duty; and that it may, therefore,

make an exclusive contract if it pleases, al

though that involves discrimination. But

it may be answered from the other side that

this argument carried to its logical conclu

sion leaves the public without protection.

If the public duty in this matter does not

go to the extent of preventing discrimina

tion in performing it, none of the law of

public service applies between the railroad

company and the express company; and it

follows that any express company may be

charged extortionate prices. Such unrea

sonable charges, if not forbidden, will in

evitably react upon the general shipping

public to whom, by the hypothesis, a public

duty is owed to provide adequate service

for reasonable rates.

It may be urged at this stage that since

the express business itself is a public calling,

therefore, the express companies themselves

are bound to give satisfactory service at rea

sonable rates. But their duty is relative; if

they cannot get adequate facilities they are

not bound to provide them ; and if they must

pay extortionate prices they may charge these

against the general shipping public as neces

sary operating expenses. If the Express

Cases are law, there is no limit upon the

amount which the railroad may charge the

express company and no way by which the

reaction of that charge upon the shipping

public may be avoided. This seems to re

duce the doctrine of the Express Cases to

an absurdity ; if, as those cases decide, there

is no public duty owed from the railways to

the expressmen, then it is because of that

gap impossible in any way to protect by

the law the shippers of express matter from

the machinations of those who are con

cerned with transporting it.
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IV

Ji These are not dead issues that are being

•discussed, for the doctrine of the Express

Cases continually hampers the common law

in dealing with real oppression in connec

tion with transportation. Within the year

public opinion has been much aroused

against the exclusive arrangements entered

into between the railways and the refrig

erator car companies. Finally the Interstate

Commerce Commission, upon complaints

made by various shippers and consignees,

instituted an investigation into the matter,

the results of which are reported under the

heading, Re Transportation of Fruit (10 Int.

Com. Rep. 360). It was shown that the

respondent railroad companies, the Pere

Marquette and the Michigan Central, had

entered into contracts with the other re

spondent, the Armour Car Lines, to furnish

the refrigerator car service for the trans

portation of fruit over their lines, that un

der these contracts the use of any other

car service was prohibited, and that the

icing during transportation was to be ex

clusively performed by the car company.

Further, it was proved that following after

the making of this arrangement the cost

of refrigerator car transportation increased

from fifty to one hundred and fifty per cent.

The conclusions of the commission may

be seen by a few extracts from the opinion

of Mf. Commissioner Prouty: "We think it

is the duty of the respondent railroad com

pany to furnish refrigerator cars for the

transportation of this fruit. The defendant

railways may provide such cars either by

purchase on their own account or by lease

from other roads, and if the latter plan is

adopted they may undoubtedly enter into

exclusive contracts like that before us.

This has been settled by the Supreme Court

of the United States. (The Express Cases,

ii 7 U. S. i). Whether the carrier is legally

compellable to furnish ice for the refrigera

tion of such cars is more doubtful. In our

opinion it should be. Granting, however,

that there is no liability resting upon the

common carrier to provide refrigeration,

this must be clear, that the railway must

either furnish ice itself for a reasonable price

or permit the shipper to do so. We have

seen in this case that the refrigeration

charges imposed by the Armour Car Lines

Company are unreasonably high. By mak

ing these exclusive contracts the defendant

railways in effect impose upon the shippers

of such fruit, exorbitant charges for the

transportation of their product to market,

and we think they thereby violate the first

section of the interstate commerce."

It is pretty generally agreed that what

ought to be done in dealing with the private

car lines is to apply to the whole situation

the coercive law that regulates public call

ing. Either the railways ought to be

obliged to conduct the refrigerator service

themselves, furnishing their own cars, or if

they decide upon a different policy they

should be obliged to haul the cars of as

many refrigerator lines as chose to under

take the business. But the conservative

doctrines held by the Supreme Court of the

United States stand in the way of the im

mediate application to interstate commerce

of any such progressive views as these.

It does not seem that the ruling by the

Interstate Commerce Commission is reliev

ing the situation much; for if the favored

car line is allowed to retain its monopoly it

is hopeless to expect the refrigeration charge

to be brought down to the cost of service.

Even after it has been established, as it

soon will be, that the refrigerator-cars and

the tank-cars are as much employed in the

public service as the parlor-cars and the

sleeping-cars, the problem will remain so

long as the principle of the Express Cases

is law. Therefore, it must be reluctantly

recognized that this rather exigent problem

must await the slow processes of compro

mise legislation.

In the meantime, in the absence of effi

cient regulation by thorough-going law,

those private car lines that have exclusive

agreements with the railways are showing
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very clearly what may happen when a com

mon carrier is permitted to foster a mo

nopoly in a dependent service. The truth

is that a wide gap exists between the

maximum charge beyond which the courts

will not allow those who are serving the pub

lic to go, and the minimum rate which com

petition between rival services will produce.

Whether this be good economics or not, the

firm belief of the Anglo-Saxon race, as ex

pressed in its common law, is that the ad

vantages of free competition to the public

where competition is possible outweigh, in

the long run, any temporary conveniences

from monopolistic arrangements that may

be urged.1

V

An analogous question is raised when a

railroad having terminus upon a wharf in

a navigable stream, enters into some ar

rangement with one steamboat line whereby

it may have exclusive access to the wharf.

In Indian River Steamboat Co. v. East

Coast Transportation Co. (28 Fla. 387), the

scheme employed was this: The Indian

River Steamboat Company leased from the

Jacksonville, Tampa & Key West Railway

Company, 390 feet of the east end of its

dock on the Indian River, at Titusville, on

which dock was located the railroad track

and terminal facility of the railroad com

pany; and the railroad company coven

anted, and agreed in the lease, to maintain

the railroad track on said dock and bulk

head and to furnish exclusive facilities for

transfer of local freight to and from the

bulk-head. The bill asked for an injunc

tion to restrain respondents, a rival steam

ship line, from using this dock at Titusville.

Mr. Justice Mabry wrote the opinion of

the court. He said in one place: "The real

question presented here is, can complainant

corporation, engaged in carrying freight and

1 What may be done by a progressive court in

dealing with a situation like the one under dis

cussion in this section, is shown by the decision

about the private tank-car lines, State v. Cincin

nati, etc. R. R., 47 Oh. St. 130.

passengers on the Indian River by means of

steam-boats, rent from a railroad common

carrier its dock on said river, on which its

track and terminal facilities are located,

and exclude others from landing at said

terminal point for the purpose of receiving

and delivering freight and passengers to and

from said common carrier? This question,

we think, must be answered in the negative.

If it be competent to sustain such a con

tract, the common carrier can select one

connecting line of boats, and exclude all

others from doing business with it. Such

a doctrine would lead to the legalizing of a

monopoly, and the sanction of an unfair

and unjust preference between connecting

and competing lines of transportation. We

do not understand that a common carrier

ever had such power as this." *

The principal case seems sound in every

particular if one accepts the progressive

view in dealing with this problem; but if

one adopts the conservative view it is diffi

cult to see why the decision must not be the

other way. And it seems that any other

result would be unfortunate ; since, by force

of such an exclusive arrangement, the rail

road might turn its patrons over to the

favored company and demand what price

it pleased for fostering this monopoly. And

again, if this were legal, there would seem

to be no way to prevent the Steamboat

Company from charging this terminal ex

pense against the shipping public. In some

instances, perhaps, this exclusive arrange

ment might stand, as if it were all one line

operated by one system, competing steam

boats might be excluded from the interme

diate wharf; and, although this is more

doubtful, if the wharf were no public sta

tion of the railroad at all, but private prem-

1 West Coast Co. v. Louisville & N. R. R., tai

Fed. 645, is squarely accord; so is Macon D. & S. R.

Co. v. Graham & Ward, 117 Ga. 555; so it seems

is Alexandria Bay Steamboat Co. v. New York C.

& H. R. R. R., 45 N. Y. Supp. 1091; and perhaps

Ilwaco Ry. & Nav. Co. v. Oregon S. L. & U. N.

R. R., 57 Fed. 673, is not opposed.
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ises controlled by the steamboat company,

other steamboats possibly might be kept

away. In this case, as in the others, the

first question is as to how far the public

duty goes; within those limits there- ought

to be no discrimination.

VI

The most modern application of this law

is to be seen in a case from Canada, the

Telephone Case (3 Can. Ry. Cas. 203). The

facts require full relation for appreciation of

the problem. The Bell Telephone Company

by an agreement, dated November n, 1891,

covenanted to furnish to the Canadian Pa

cific Railway Company wherever it might

have exchanges, telephone connections be

tween the offices and stations of the railway

company and the exchanges of the telephone

company free of charge, and to issue to the

officials of the railway company annual

passes good for the trunk lines of the tele

phone company and free telephone exchange

connection. The railway company agreed

to furnish to the telephone company annual

passes over its lines, and the telephone com

pany was to have the exclusive right of

placing telephone instruments, etc., in the

stations, offices, and premises of the railway

company throughout the Dominion. This

agreement was to remain in force for five

years, and on November n, 1896, it was

continued for a further period of three years.

On May i, 1902, a new agreement in similar

terms was entered into between the two

companies and was to remain in force for a

period of ten years. The municipalities at

Fort William and Port Arthur, having pre

viously established municipal telephone ex

changes in competition with the Bell Tele

phone Company in those towns, desired to

connect with the stations of the Canadian

Pacific Railway Company and after the

passing of the Railway Act of 1903, an ap

plication was made to the Board of Railway

Commissioners.

The majority of the tribunal held that

there was nothing illegal in giving such a

exclusive right; but a minority held for the

applicants. An extract from each view is

given herewith as the case is of first impres

sion. Bailey J., for the majority, said: "If

it be said that the Bell Company has a

monopoly, the question may fairly be asked,

'What does their monopoly consist of?'

Certainly not of the telephone business.

There is nothing to prevent telephone com

panies from being established in any local

ity where a company with means sufficient

for the purpose may choose to locate. The

extent of their monopoly so faras affects the

present application is the right to have their

phones in the railway station on railway

premises. The only difference between the

Bell Company and any other company is

that the railway company's agent may be

reached directly by subscribers by phone,

other companies not having a phone in the

station may reach him indirectly by their

agent most conveniently located. There is,

therefore, no monopoly of the business of

telephony; there is no monopoly of the in

formation which the railway officials have

to furnish for the general public; there will

be no material difference in the expense of

maintaining him; so that, so far as I can

discover, the general interests of the public

are not prejudicially affected."

Mills, dissenting, said in part: "In all

these cases, however, one thing is clear, viz:

that the fundamental and guiding principle

is the public interest, and that no restraint

upon trade or restriction upon legitimate

business in any part of the country, should

be regarded as reasonable and in harmony

with public policy, unless it can be clearly

shown that it does not interfere or tend to

interfere with the rights and interests of the

public in that locality. It may be said that

an exclusive privilege, such as that in the

telephone agreement, does not interfere with

the public interest, because the public will

be better served by a strong, well-equipped

organization, such as the Bell Telephone

Company, than it would be served if free

competition were allowed. That may or
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may not be so. One tiling we know, viz:

that this is the argument of all monopolists.

We know, also, that, generally speaking,

the people are the best judges of their own

interests; and, on a well-established prin

ciple of government in free countries, they

should be allowed to decide such questions

for themselves — whether to depend wholly

on an organization such as the Bell Tele

phone Company, or to establish a municipal

system of telephones for their own use." 1

VII

One of the most bitter controversies

within this general dispute is over the right

of a railway company to exclude all but

certain favored hackmen from its station

grounds. It is admitted by all, that a rail

road owes such duties to its incoming and

outgoing passengers that it cannot exclude

from its station driveways hackmen bringing

passengers, or hackmen directed by passen

gers to call for them ; for of course no one,

upon reflection, would go so far as to deny

the duty of the carrier of passengers to

permit free access and egress for those whom

it is serving. Notwithstanding this, it is

maintained by many courts that the rail

road company is under no public duty to

admit hackmen to its station grounds to

solicit business.

One of the strongest cases for the railway

in this matter is the New York, New Haven

& Hartford R. R. Co. v. Scoville (71 Conn.

136). In that case it appeared from the

complaint that the plaintiff by its Board of

Directors adopted a regulation excluding

from its station grounds all persons who,

without special permission in writing, should

come to solicit the carriage of passengers or

their luggage. The defendant, knowing the

regulation, soon afterwards entered upon its

station grounds in Middletown to solicit

business of that description. This is a bill

1 Compare People v. Western Union Telegraph

Co., 166 111. 15; and see Cumberland Telephone

Co. v. Morgan's La. R. R. Co., 51 La. Ann. 29.

for an injunction to stop this practice. The

injunction was granted in the lower court,

but the higher court set this aside.

Mr. Justice Baldwin held that the main

question to be determined was whether the

regulation was reasonable; saying that it

rested primarily within the discretion of the

company: "In regulating matters of this

kind, a wide discretion is necessarily en

trusted to the managers of the railroad.

They are in a situation which should make

them the best judges of what promotes the

comfort of those who ride upon their road.

Courts will always be slow to pronounce

unreasonable any rule purporting to be

directed toward that end, which they have

deliberately adopted. It appears from the

complaint that the station grounds at Mid

dletown are sufficiently large to allow the

establishment there of a public stand at

which to ply the carriage and express busi

ness, and also that an exclusive privilege

for maintaining such a stand there has been

granted by the plaintiff to a third party.

Such a grant was within its lawful powers,

provided its terms were not inconsistent

with the reasonable accommodation of the

passengers upon its road. Nothing appears

on the record to indicate any such incon

sistency. It may well be more convenient

for them to deal with a single local carrier

than to be met, on alighting from their train,

by importunate.solicitations from a number

of rival competitors for their custom; and,

in the absence of averments to the contrary,

it is to be presumed that the prices at this

stand are fair, and the service sufficient. If

any of them prefer that of some other per

son, they can secure it by an order in ad

vance, which would justify his entrance on

the grounds; or by passing by the stand

established there, and going into the streets

outside, to engage whomsoever they think

fit. It follows that the defendant had no

right to enter the Middletown station

grounds for the purpose of soliciting busi

ness."

This rule that a railway mav exclude



DEPENDENT SERVICES OF COMMON CARRIERS 577

from the privilege of soliciting passengers

upon its station grounds all hackmen ex

cept those to whom it has granted an ex

clusive right would seem to be the law of

England, the federal courts of the United

States, and of Connecticut, Massachusetts,

Minnesota, New Hampshire, New York,

Ohio, Rhode Island, and Virginia.1

There is again plainly no public duty

owed by the railways to the hackmen. The

hackmen are not asking for transportation

nor are they paying rates. And, ultra

vires aside, the railways might, if they

chose, establish a cab-service of their own

for the further transportation of their pas

sengers, and in connection therewith they

might exclude all rival carriages from solic

iting patronage in their stations. Nor

could the hackmen complain if they were

all confined behind a bar in an appropriate

part of the station, for this would be a

reasonable regulation for administering the

facilities for the general benefit of the

passengers. But a regulation which arbi

trarily admits one line of hacks to the sta

tion and excludes another is a different

matter ; and whether this is valid or not

depends upon whether it is consistent with

the general duty of the carrier or not.

1 Barker v. Midland Ry., 18 C. B. 46; Borst v.

Hardie, 23 Viet. Sup. Ct. 479; Pennsylvania Co.

v. Donovan, 116 Fed. 907, S. C. 120 Fed. 215,

S. C. 124 Fed. 1016; N. Y. N. H. & H. v. Sco-

ville, 71 Conn. 136; Kates & Cab Co., 107 Ga.

636; Old Colony R. R. v. Tripp, 147 Mass. 35,

Boston & A. R. R. v. Brown, 177 Mass. 65; Boston

& M. v. Sullivan, 177 Mass. 230; Godboutt;. Union

Depot, 79 Minn. 188; Hedding v. Gallagher, 72

N. H. 377; Brown v. N. Y. C., 75 Minn. 359,

Brown v. R. R., 151 N. Y. 674; N. Y. C. v. Flynn,

74 Hun 124; N. Y. C. v. Sheeley, 27 N. Y.

Supp. 185; N. Y. C. v. Warren, 64 N. Y. Supp.

781; Snyder v. Depot Co., 19 Oh. C. C., 368;

N. Y., N. H. & H. v. Bork, 23 R. I. 218; Norfolk

v. Old Dominion Co., 99 Va. HI.

In the following cases, among others, it was

held that at all events hackmen bringing pas

sengers or coming for passengers on special order

must be admitted: Griswold v. Webb, 16 R. I. 649;

Sumnutt v. State, Shea 413.

VIII

The best case to bring out the argument

on the other side, because the most succinct,

is State v. Reed (76 Miss. n). From the

agreed statement of facts it appeared that

there was in connection with the railroad

station in the city of Vicksburg a consid

erable enclosure; that the railroad com

pany had granted to one Perue, exclusive

privilege of entering the station grounds

in order to solicit passengers; and that

hackmen kept thereby outside the enclo

sure were, therefore, at great disadvantage.

One Reed, a hackman, was arrested for

trespassing within the enclosure contrary

to the public prohibition made by the rail

road company; he was acquitted and ap

pealed.

Mr. Chief Justice Woods held that the

action of the court below in discharging

Reed was correct; he sums the matter up

thus: "The question is one that affects

not only the excluded hackmec, it affects

the interests of the public. The upholding

of the grant of this exclusive privilege would

prevent competition between rival carriers

of passengers, create a monopjy in the

privileged hackmen, and might produce

inconvenience and loss to persons traveling

over the railroad, or those having freights

transported over it, in cases of exclusion

of drays and wagons from its grounds, other

than those owned by the person having

the exclusive right to enter the railroad's

depot grounds. To concede the right

claimed by the railroad in the present case

would be, in effect, to confer upon the

railroad company the control of the trans

portation of passengers beyond its own

lines, and, in the end, to create a mo

nopoly of such business, not granted by

its charter, and against the interests of the

public.

This rule that the railroad may admit

favored hackmen to solicit business upon

the station premises and exclude all other

hackmen would seem to be the established

law in Florida, Illinois, Indiana, Kentucky,
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Michigan, Missouri, Mississippi, and Mon

tana.1

There seems to be a violation of the duty

owed by the carrier to the passenger to per

mit free egress by these special privileges

at the station which prevent the passenger

from having equal access to all who wish to

put themselves at their disposal. The right

of the passenger to have ingress to the station

by any carriage that he chooses to employ

nobody dares to deny; it is very hard to see

any essential difference from the obligation

to give egress without discrimination. More

over, to allow the grant of exclusive privi

lege permits the exploitation of the passen

ger by this monopoly ; for monopoly price is

always higher than competitive price; as

may be shown by the fact that the favored

lines are always willing to pay roundly for

the exclusive privilege, even when maxi

mum fares are fixed by local ordinance.

IX

A case since the express cases which came

up for decision in the Supreme Court of

the United States really involves the same

general issue — Chicago etc. R. R. v. Pull

man Southern Car Co. (139 U. S., 79). The

facts so far as they are material to the

present issue are these : An exclusive con

tract was entered into between a railroad

company and a palace-car company where

by the latter company was to have the

exclusive right for fifteen years to furnish

parlor and sleeping-cars on all passenger

trains of the railroad company, the railroad

company binding itself not to contract

with any other company to run the same

class of cars over its lines during that period.

Now, if this be considered an arrangement

within a field not covered by public duty

there is really no objection to such a trans

action ; for such arrangements for exclu

sive dealings between two private parties

are properly not considered objectionable.

But if there is a public duty in the premises

then such a contract should be held void as

against public policy.

The court disposed of the case by denying

that there was any public duty to take on

competing lines of palace cars. An extract

from the opinion of Mr. Justice Harlan fol

lows: "The defendant was under a duty

arising from the public nature of its em

ployment to furnish for the use of passen

gers upon its lines, such accommodations as

were reasonably required by the existing

conditions of passenger traffic. Its duty, as

a carrier of passengers, was to make suitable

provisions for their comfort and safety. In

stead of furnishing its own drawing-room

and sleeping-cars, as it might have done, it

employed the plaintiff, whose special busi

ness was to provide cars of that character.

to supply as many as were necessary to

meet the requirements of travel. It thus

used the instrumentality of another corpo

ration in order that it might properly dis

charge its duty to the public. So long as

the defendants' lines were supplied with the

requisite number of drawing-room and sleep

ing-cars, it was a matter of indifference to

the public who owned them." l

The argument for the conservative view

is undoubtedly put most attractively when

it is phrased in terms of public duty. It is

squarely averred in this case, and in others

which follow its line of thought, that the

duty to the public is fully performed when

the railroad makes provision for the subor

dinate service by entering into an arrange

ment with an independent company to do

it , and that the public stand indifferent as to

who shall serve them, provided that service

1 Indian River S. B. Co. v. East Coast Transp.

Co., 28 Fla. 387; Penna. Ry. Co. v. Chicago, 181

111. 289; Indianapolis Ry. v. Dohn, 153 Ind. 10;

McConnell v. Pedigo, 92 Ky. 465 ; State v. Reed,

76 Miss. 211, Kalamazoo Hack & Bus Co. v.

Sootsma, 84 Mich. 194; Cravens v. Rodgers, 101

Mo. 247; Montana Ry. v. Langlois, 9 Mont. 419.

In the following cases, among others, reasonable

regulations governing carriage stands at railway

stations were held valid upon the ground that no

discrimination was involved: Cole v. Rowen, 88

Mich. 219; Smith v. R. R., 149 Pa. St. 249.

1 Accord, Worcester Excursion Car Co. v. Pa.

Ry., 2 Int. Com. Rep. 792.
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is offered. This argument has the force

and weakness of half-truth. All this is so;

and yet if public duty plays no part in

governing the arrangement 'between the

railroad company and the palace-car com

pany the public may without illegality be

made subject to an exorbitant price by

reason of the exaction of an outrageous fee

for the monopoly; while, if public duty gov

erns the railroad in entering into this ar

rangement, it must accept as many palace-

car companies as care to take the risk of

entering into this business upon paying a

fair charge for haulage. There would never,

in fact, be much actual competition under

such circumstances; but there would always

be the benefit to the public which results

from potential competition.

The point- has been raised a few times

whether there is a duty in respect to the

provision of food for passengers. In Kelly

v. C. M. & St. P. R. R. (93 la. 436), it appeared

that the railroad had arranged with the

plaintiff to have a dining-room near the

station premises at Sanborn Station where

trains were stopped for meals. Later, an

other arrangement was made with other

parties at Spencer Station, twenty-seven

miles distant; in this latter contract the

railroad agreed to transport supplies free,

and to furnish fuel. Thereafter, the train

schedule allowed for meals at Spencer in

stead of Sanborn. Plaintiff in this action

alleged these discriminations.

The court decided in favor of the rail

road. Extracts from the opinion of Mr. Jus

tice Deemer follow: "We are not inclined to

commit ourselves to the doctrine that be

cause a railroad company carries freight

free of charge to one of its" eating-houses,

and furnishes the proprietor with fuel, ice,

and transportation for his family and his

employes, it is bound to do so for all with

out reference to the contractual relations

existing between them. Again, it is charged

that others doing a like business with plain

tiff were not charged for carrying their

goods. Now, plaintiff was conducting an

eating-house under an express contract for

the benefit of the defendant company, in

which we have held that all the conditions

are fully expressed. And, under the alle

gations of the pleading, others who were

engaged in a like business had their freights

free. It is evident, then, that the charge

is that others who were conducting eating-

houses for the benefit of the defendant,

under express contracts, had their freight

free. According to the petition, the whole

matter is relegated to the domain of con

tractual relations, and there is nothing to

show that plaintiff, and the others to whom

he refers, had the same kind of contracts.

The company may well have considered the

benefits to be derived from one eating-house

were much more than from another, and

may have agreed to pay the proprietor of

one more than it did another. Any other

rule would compel the defendant company

to make leases of its grounds for eating-

house purposes on the same terms and con

ditions with all persons, without reference

to the difference in benefits to be derived on

account of location, character of building,

ability of lessee, or any other of the many

considerations which always enter into such

transactions. We do not think a cause of

action is stated."1

The public duty here again, is to the trav

eling passenger; for it cannot be denied that

those who carry passengers over long dis

tances owe them the duty to make provis

ion for food for them. The rule is thus

stated in Penniston v. Chicago, St. Louis,

etc., R. R. (34 La. Am. 777), by Mr. Justice

Poche1: "In conveying passengers through

long journeys, such as from Chicago to New

Orleans, at great speed and with rapidity,

a common carrier is required by humanity,

as well as by law, to provide its passengers

with easy modes and to allow them reason-

1 It may be claimed with some truth that

Perth General Station Committee v. Ross, 1897,

A. C. 479, is accord.
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able time for the purpose of sustaining life

by means of food and necessary refresh

ments. Hence it is that on all such roads

arrangements are made to enable passen

gers to obtain at least two meals a day,

and that announcement is made in every

passenger train by employés of the road of

the approach of a train to a station where,

under arrangements with the company,

meals are prepared for the convenience of

passengers."

There may be seen in this again, the con

flict of opinion between the two schools of

thought, the first finding 110 duty in respect

to food supply, the second insisting that

there is a duty. If the prices charged for

food should be outrageous there ought to

be redress; and it should be pointed out

again that any monopolistic arrangement

tends toward higher prices.

XI

Another case of the public duty of car

riers of passengers, is the admitting of bag

gage-transfer men to stations. There is, upon

this issue, therefore, the same bitter contro

versy; some jurisdictions would permit the

exclusion of all but the favored line, while

others would allow equal access to all. The

history of the New Hampshire case of Hed-

ding v. Gallagher, shows in how delicate a

balance public opinion is upon the question.

In that case the Boston & Maine Railroad

granted to plaintiff for valuable considera

tion, the exclusive right to solicit business

from passengers within the station grounds

at Manchester. When Hedding first as

serted his right, the Supreme Court finally

decided against him ( 69 N. H. 650 S. C. 70

N. H. 631) but a little later Hedding re

vived his suit, joining the railroad as a

party, and the Supreme Court then gave

judgment for plaintiff upon demurrer. (72

N. H. 377.)

The opinion of Walker, J.,is a most com

prehensive argument for the conservative

view, that there is no public duty involved

which prevents discrimination such as this

is. He elaborately disposes of the argu

ments for the progressive view and con

cludes as follows: "As the corporation does

not claim it has the right to exclude job

teamsters employed by its passengers to

bring baggage to the station for transporta

tion on the cars or to meet them on their

arrival, and as it is admitted that, under its

contract with Hedding, its passengers will

receive better service at the station, with

reference to opportunities for the removal

of their baggage, than could be afforded by

the presence there of an unnecessary num

ber of unemployed truckmen engaged in the

solicitation of passengers for the carriage of

their baggage, its right to exclude the de

fendants from its station when there on

their private business is as broad and un

limited as that of any owner of real estate

to expel persons trespassing upon his prem

ises. If its duty to its passengers is fully

and satisfactorily discharged by other in

strumentalities, there is no reason, arising

from considerations of public convenience

or necessity, why the additional burden

should be imposed upon it, as a property

owner, to furnish, standing-room in its sta

tion for other people to render the perfor

mance of that duty less efficient and more

disagreeable to the traveling public."

This question, whether access to the sta

tion may be granted exclusively to one bag

gage-transfer line and altogether denied to

others, is another case under the general

problem. On one side it may be said, as

before, that there is no direct duty owed

by the company to the baggage-transfer

lines or any of them; and that, therefore.

the railroad may make any discriminations

that it pleases. For, as is pointed out in

the principal case just quoted, if there is no

public duty in the matter, a public-service

company may bestow its favors as it pleases;

and to many courts it seems that the rail

ways may deal as they please with the bag

gage-transfer people. This is undoubtedly

law in Connecticut, Georgia, Massachusetts,
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Minnesota, New Hampshire, New York,

Rhode Island, and Virginia.1

On the other hand, in many other juris

dictions it would certainly be held that the

general duty owed by the railway company

to its passengers to allow them free egress

from its station, involved the duty to allow

them free access within the station to those

who might wish to put themselves at their

disposal to aid them in getting their belong

ings away. This certainly would be held

in Florida, Indiana, Kentucky, Michigan,

Mississippi, Missouri, and Montana.2

XII

Whatever the duty may be, it must have

some stopping place. It cannot be matter

of obligation, for example, to do for every

baggage transfer man what is done for any.

The obligation is only in so far as there may

be fairly said to be a duty to the public.

It will be profitable to inquire, therefore,

the precise extent to which it may be agreed

that the duty goes in this case. In Kates v.

Atlanta Baggage and Cab Co. (107 Ga. 636)

the complaint was made in four separate

counts: First, that the defendants permitted

the cab company to enter the passenger-

trains before reaching the city, for the pur

pose of soliciting baggage, and refused the

same privilege to the petitioner; Second,

that the servants of the cab company were

allowed access to the passenger-train for the

purpose of soliciting patronage and for more

conveniently attending to its business, and

1 Cartier v. Grand Trunk Ry., 12 Lower Can.

Jur. 140; N. Y., N. H. & H. R. R. v. Scoville, 71

Conn. 136; Kates v. Atlanta Baggage Co., 107

Ga. 636; Old Colony R. R. v. Tripp, 147 Mass.

35; Godbout v. Union Depot, 79 Minn. 188;

Hedding v. Gallagher, 72 N. H. 377; Brown v.

N. Y. C. R. R., 151 N. Y. 674; Norfolk & W. Ry.

v. Old Dominion Baggage Co., 99 Va. in; N. Y.

N. H. & H. R. R. v. Bork, 23 R. I. 218.

2 Indian River Sb. Co. v. East Coast Co., 28 Fla.

387; Indianapolis R. R. v. Dohn, 133 Ind. 10;

McConnell v. Pedigo, 92 Ky. 465; Kalamazoo Co.

v. Sootsma, 84 Mich. 194; Craven v. Rogers, 101

Mo. 247; Montana Ry. v. Langlois, 9 Mont. 419;

State v. Reed, 176 Miss. 211.

this privilege was refused to petitioner;

Third, that the privilege of using an office in

the baggage-room of the defendants for the

transaction of its business was granted to

the cab company and refused to Kates;

Fourth, the privilege of checking the bag

gage of prospective passengers at hotels and

residences in advance of delivery of the

baggage at the passenger-station. Each of

which privileges was refused to the peti

tioner."

Mr. Justice Little held that none of these

four grounds of complaint were well founded.

"The merit of his complaint, if any exists,

must be found in the fact of the refusal of

the defendants to grant to him the oppor

tunities so to serve the public and thereby

better his business. Whether the refusal so

to do is proper or unlawful does not depend

upon the favor or inclination of the railroad

company, but upon the plaintiff's right. If

it should depend upon favor, then the plain

tiff in error has no cause of complaint, be

cause favor is essentially free and volun

tary, and may not be demanded ; and it is in

this view that we come to measure by the

legal standard what are the rights of the

petitioner under the allegations he makes,

as against the rights of the defendants to

control property to which they have title

and consequently the right of use; and the

plaintiff in error, to succeed, must establish

the proposition that the defendants as com

mon carriers are in law bound to afford to

him the same conveniences and facilities for

carrying on his business which they afford

to others engaged in the same calling."

But is not a distinction to be made in

handling the complicated facts of the prin

cipal case now under discussion? If it be

maintained that at arrival at the station,

the railroad owes to the passenger with

baggage, free movement and free access, so

that it must allow the transfer men equal

accommodation there and the same prox

imity to passengers, is it necessary to go

further and to require the railroad to grant

to all, the privilege of soliciting upon trains
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before arrival, and of checking from houses of

intending travelers ? It would seem that these

last privileges are truly matters of favor and

not matters of right; and that the Georgia

and Texas cases which allow exclusive priv

ileges in these respects are to that extent,

at least, unexceptionable decisions.1

It is obvious that the outside limits of

this public duty which the common carrier

owes in respect to dependent services have

now been reached. So long as there was a

question of the right of shippers in respect to

the transportation of their goods, there was

a public duty in the premises; and while it

could be said that the service was one con

cerning adequate facilities for passengers,

the public duty existed. Within these lines

there should be neither exploitation nor

discrimination; but beyond these conditions

the common carrier should remain free to

carry on its own business in its own way.

For example, as it owes no duty to passen

gers to see to the provision of flowers, maga

zines, cigars and souvenirs, it may grant

exclusive privileges for the sale of these arti

cles upon its trains ; and so it may grant in a

station exclusive rights to barbers and boot

blacks. In street-cars, likewise, advertising

rights may be given to one and refused to

another, and certain newsboys may be al

lowed to sell papers while others are not.

All these are more than the adequate facili

ties that the law requires to be provided by

the common carrier, to its patrons. And

this may be shown by the fact that none of

these trades which have just been men

tioned are so affected by a public interest

as to be held public employments.

XIII

There have been brought forward now

the principal arguments for the conserva

tive view and the progressive view. The

former ignores what the latter insists upon,

1 Kates v. Atlanta Baggage Co., 107 Ga. 636 ;

Lewis v. W. W. & N. W. R. R., 81 S. W. in

(Tex. Cir. App.)

that the inevitable consequences to the

general public of holding that there is no

public duty governing the dealings between

the common carriers and the dependent

services always may be, and often proves

to be, extortion in a way which the law

governing public calling, if thus limited can

not reach. For if there is no duty upon the

common carrier not to discriminate among

those who wish to conduct dependent ser

vices there is no duty not to overcharge for

the special privileges ; and whatever those

that conduct the dependent service must pay

for these facilities, they can charge against

the public as a necessary expense of opera

tion. It seems that this result, which is not

at all improbable, must outweigh any con

venience which sometimes may happen

where there is an exclusive privilege granted.

But even if the common carrier at times

exercises his discretion by seeing to it that

the dependent service is provided under fair

conditions, the danger remains in leaving

this important situation without law; for if

there is abuse of discretion and those who

need the dependent service are systemati

cally exploited, then there will be no law in

reserve by which redress is possible. And if

experience in dealing with the public service

companies is teaching anything, it is show

ing that only the most comprehensive law

will prove effectual; for if a way of escape

is left, it will be found. Therefore, it is to

be hoped that the progressive program in

dealing with this special problem of the re

lation between the principal service and the

dependent service will be the one that will

prevail; so that every one may appreciate

that the universal rule is that the common

carrier by the principles of public duty in all

its dealings that affect shippers and passen

gers, is bound to see to it that they are all

served without discrimination, with ade

quate facilities, and for reasonable compen

sation.

CAMBRIDGE, MASS., September, 1905.
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AN OCTOGENARIAN LORD HIGH CHANCELLOR

BY R. D. McGiBBox, K. C.

HARDINGE STANLEY GIFFARD,

Earl of Halsbury, Lord High Chan

cellor of England, entered upon his eighty-

first year on September the third, 1905-

Although the longevity of English lawyers

and judges is proverbial, it has seldom hap

pened that a judicial officer is found at the

age of fourscore discharging his duties with

admittedly unimpaired physical and mental

powers.

The chancellors of England, have, as a

rule, been a long-lived race. Camden died

at 81, Bathurst at 86, Eldon at 87, Camp

bell at 82, and Brougham and Lyndhurst at

90. Lord Campbell, in his diary, after

mentioning the ages of a number of Lord

Chancellors, says with some complacency

and pride, that since the time of St. Swithin,

who flourished about the middle of the

ninth century, he, Lord Campbell, had been

the only person who had held the Great

Seal and exercised the functions of chan

cellor after having entered his eightieth

year. The achievement of Lord Halsbury

is, therefore, quite exceptional.

Lord Halsbury has held the chancellor

ship for brief periods in two previous ad

ministrations, and is now in his eighteenth

year of office but his record is yet far be

hind that of Lord Eldon, who held the

seals for over twenty-four years.

At the recent banquet of the Hardwicke

Society held in London, July 6, 1905, the

perennial vitality and fitness of Lord Hals-

bury were the predominant theme of the

oratory of the evening.

However suspicious one may be of com

pliments and praises bestowed under the in

fluence of what the French call la chaleur

communicative des banquets, there can be no

doubt of the genuineness of the admiration

and respect — one might almost say the

affection — entertained towards the chan

cellor by the Bench and Bar of England.

His official duties are multifarious and

exacting. Inter alia he sits judicially in the

House of Lords and in the Judicial Com

mittee of the Privy Council; he is a member

of the Cabinet; he presides over the delib

erations of the House of Peers, in whose de

bates he must frequently take part, he

makes appointments to both high court

and county judgeships; he nominates mag

istrates; selects sheriffs; appoints clergy to

crown livings; generally supervises the ad

ministration of justice; promulgates count

less rules of procedure and order; has the

care of lunatics and wards in chancery, and

attends to a hundred and one minor duties,

all taking time and attention.

In addition, the ceremonies of the court

would be incomplete without the chancel

lor, and Lord Halsbury is continually found

delivering spirited and breezy speeches at

public dinners and meetings of all kinds.

He presided at the farewell banquet to Mr.

Choate in Middle Temple Hall, on which

occasion his remarks were both sympathetic

and witty, and his most recent exploit was

a charming speech in the French language

at the luncheon given by the members of

Parliament to the admiral and officers of

the northern squadron of the French Re

public in celebration of the entente cordiale.

One of the judges at the Hardwicke din

ner is authority for the statement, that, not

long ago, Lord Halsbury astounded an as

sembly of Anglican bishops by proclaiming

without apparent contrition, that he is in

the habit of playing golf on the Sabbath day.

Chancellor Thurlow, by the way, when

staying at a country house at which a

bishop was a fellow-guest, was asked by the

latter if he would come and hear him preach

on Sunday.

"No," said Thurlow, "I am obliged to

listen to your damned nonsense in the

House of Lords, but there I can answer you,
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and I am damned if I am going to hear you

when I cannot reply."

Evidently, if Lord Halsbury is to be taken

as a specimen, the British race is not deterio

rating physically.

His judicial deliverances seem to satisfy

not only the standard of the legal profes

sion, but the sublimated wisdom that is

popularly supposed to be possessed by "the

man in the street" — supreme arbiter of

the twentieth century. In the considera

tion of the many new problems which have

arisen of late years, such as those connected

with modern Company Law, combinations

and conspiracies in restraint of trade, Trade

Union Law, and the Workmen's Compen

sation Act, the Lord Chancellor's pro

nouncements have been characterized by

their extreme sanity, and by the large vein

of common sense and reasonableness which

pervades them. Other judges may be more

showy and pedantic, their judgments may

seem more recondite and subtle, and their

parade of black-letter learning and case

law more labored, but the chancellor has a

knack of saying what he means in vigorous

terse English, in a manner which appeals

strongly to the profession and the public as

the opinions of a virile, fearless, and well-

balanced man, who hits the nail on the

head.

No judge differentiates more clearly be

tween the sphere of the legislator and that

of the judge, and he does not endeavor to

convert the latter into the former.

Withal, the chancellor has the reputation

of being a profound classical scholar and

strongly favorable to the compulsory study

of Greek as part of a literary education.

At the Hardwicke society dinner referred

to, Sir Edward Clarke, K.C., formerly so

licitor general, speaking of Lord Halsbury,

said that the Lord Chancellor was the

greatest judge before whom he had ever

practised, and while his indomitable and

perpetual youth might have disappointed

the expectations of other people, those who

were really interested in the efficient dis

charge of judicial duties could not but be

thankful that the Lord Chancellor had been

granted so long a period for the exercise of

his most excellent influence on the admin

istration of the law.

Other distinguished speakers coincided in

the encomium of Sir Edward. In fact,

members of the Bench of England may

to-day piously look up to Lord Halsbury as

the author and finisher of their iudicial

being, as with only three exceptions every

judge now on the Bench owes his elevation

to the present chancellor.

It would be affectation to affirm that none

of his Lordship's appointments have been

properly open to criticism, but on the whole,

the judicial force which owes its selection to

him is distinctly creditable. The courts are

up to date and delays are uncommon. The

"cunctative" judge would be an impossi

bility in these days under Lord Halsbury.

The great office of Lord High Chancellor

of Great Britain and keeper of the Great

Seal, is certainly the most historic judicial

position in the world. Probably it is also the

most important, and a list of the predeces

sors of Lord Halsbury from the time of

Augmendus, chancellor under King Ethel-

bert, A.D. 605, up to the present time con

tains the names of many of the best-known

figures in English history.

One may be pardoned for enumerating a

few of the more distinguished. St. Swithin

(who was canonized for his virtues, but •

whose name is now chiefly connected with

the superstition as to forty days of rain

or sunshine) was chancellor A.D. 827-836;

Thomas a'Becket, 1135; Walter de Merton,

1262; Scrope, 1378; Beaufort, 1403; Wolsey,

1515; Bacon, 1618; Littleton, 1641; Claren

don, 1658; Jeffreys, 1685; Somers, 1693;

Hardwicke, 1737: Eldon, 1801; and in more

recent years, Brougham, Erskine, Campbell,

Lyndhurst, Cottenham, Camden, Bathurst,

Westbury, Chelmsford, Cairns, Selborne,

and Herschell, make a long roll of eminent

jurists.

One holder of the chancellorship was
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Eleanor, queen of Henry II, who was de

livered of a princess on November 25, 1253,

during her term of office.

It is also interesting to note that Lord

Halsbury is the fourth of the name of Gif-

fard who has been Lord Chancellor, al

though we are not in a position to say that

he is a member of the same family as his

medieval predecessors. One, William Gif-

fard, Bishop of Winchester, held the office

in 1086, under William the Conqueror. He

also held office under William Rufus, in 1087,

and was reappointed by Henry I, in noo.

Walter Giffard became Lord Chancellor

under Henry III, in 1265, and Godfrey

Giffard was appointed in 1266.

The Lord Chancellor, as keeper of the

conscience of the sovereign, is supposed to

keep the Great Seal constantly in his per

sonal custody and within the realm, and

Cardinal Wolsey got into serious trouble

with his royal master, Henry VIII, for hav

ing taken it to Calais.

In more modern times the versatile, but

eccentric Brougham made a quixotic, tri

umphal journey through his native Scot

land, taking the Seal with him in his

carriage. An amusing incident occurred on

this absurd journey. The story is told by

Lord Campbell as follows :

"At Rothiemurchus, the residence of the

Dowager Duchess of Bedford, Brougham

found a large party of English ladies, with

whom he romped so much, that the ladies

to be revenged upon him, took the Great

Seal and hid it where neither he nor his

attendants could rind it. This was rather

a serious practical joke, as without the Seal

the government is at a standstill, the Great

Seal giving authority to all the acts of the

government, and every instrument bearing

the impression of it is law.

"At last the Lord Chancellor was in such

distress, that the ladies took pity upon him,

and said he might find it blindfolded, one of

the ladies playing on the piano, soft or loud

as he got nearer to or further from the

hiding-place. He was accordingly blind

folded, and eventually the bauble was found

hidden in a tea-chest.

"This was very harmless sport, but un

fortunately exaggerated reports were sent

to a lady-in-waiting, and she in turn ex

aggerated the story in repeating it, and

thus did much mischief."

On the same journey Brougham is. said

to have made pan-cakes on the Great Seal

for the amusement of another Duchess.

Lord Eldon, incarnation of Toryism, also

had a peculiar experience in connection

with the Seal. During the autumn of 1812,

Lord Eldon's house, at Encombe, was de

stroyed by fire, which he describes very

graphically as follows:

"It really was a very pretty sight, for all

the maids turned out of their beds and they

formed a line from the water to the fire-

engine, handing the buckets; they looked

very pretty all in their shifts."

While the flames were raging, His Lord

ship was in violent trepidation about the

Great Seal, which he always kept in his

bed-chamber. He flew with it to the gar

den, and buried it in a flower-border. But

his trepidation was almost as great next

morning, for what between his alarm for

the safety of Lady Eldon, and his admira

tion of the maids in their vestal attire, he

could not remember the spot where the

clavis regni had been hidden.

"You never saw anything so ridiculous,"

His Lordship said, "As seeing the whole

family down that walk probing and digging

until we found it."

Lord Halsbury will hardly take rank as

one of the great law reformers of England.

His immediate predecessors, Cairns and

Selborne, were very active in this respect,

but perhaps the congested state of business

in the British Parliament, and the difficulty

of carrying any contentious measure through

both Houses may afford some reason why

no great law reforms have been associated

with His Lordship's chancellorship.

Still it cannot be denied that Lord Hals-

bury has missed a golden opportunity of
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accomplishing many effective legal reforms

during his long term of office, but who can

say that he may not yet enable his sover

eign, Edward VII, to realize the beautiful

dream of Lord Brougham in his speech on

law reform, in 1828, when, adverting to

the boast of Augustus "That he found

Rome of bricks, and left it of marble,"

continued, "But, how much nobler will be

our sovereign's boast, when he will have it

to say, I found law dear, and left it cheap;

found it a sealed book and left it a living

letter; found it a patrimony of the rich,

left it the inheritance of the poor; found it

a two-edged sword of craft and oppression,

and left it the staff of honesty and the

shield of innocence," and that the name of

Halsbury himself may not live imperishably

in English history with that of Romilly,

Mackintosh, Brougham, Campbell, Selborne,

and other eminent law-reformers?

One would like to see the Lord Chancel

lor more strenuous in accomplishing the

founding of the proposed British University

of Law, a scheme which moves with stately

slowness. It may be recalled that in the

sixteenth century, Cardinal Wolsey actually

projected an institution to be founded in

London for the study of all branches of

law, and even furnished an architectural

model for the building, which was consid

ered a masterpiece, and remained long after

his death as a curiosity in the palace at

Greenwich.

Lord Campbell says, "Such an institution

is still a desideratum in England, for with

splendid exceptions English barristers, al

though very clever practitioners, are not

such able jurists as in other countries where

law is systematically studied as a science."

In modern times, it would appear that

the importance of the political side of the

Chancellorship has diminished. Certainly

since the days of Eldon and Brougham none

have made themselves conspicuous or noto

rious as cabinet-makers or political intrig

uers. Nor would the public of to-day tol

erate neglect of the judicial duties of the

office on account of- excessive devotion to

statecraft and wire-pulling.

The chancellor, being still a member of

the cabinet, naturally is called upon to pro

mote and defend government measures in

the House of Lords, on such occasions leav

ing the woolsack and speaking from the

floor of the chamber. In the closing days

of the last session of Parliament, the ven

erable chancellor replied to the Earl of

Rosebery, in the debate which was raised

over the refusal of the government to re

sign or dissolve on account of an adverse

vote in the Commons. The chancellor's

speech was spirited, concise, and full of

caustic sarcasm. In fact, of all the many

speeches made, none in either House com

pare with the Lord Chancellor's for cogent

reasoning, clear statement, and sparkling

retort.

Still, less and less will the chancellor be

the politician, and more and more the

chief judicial officer of the empire. But

even if denuded of a portion of its duties,

the office will still retain occupations of a

magnitude and importance amply sufficient

to preserve its historic dignity and prestige.

The chancellorship of Lord Halsbury will

always be a memorable one in the annals of

English history, and for nothing will His

Lordship be more particularly remembered

than for his courtesy and consideration for

his brethren on the Bench and at the Bar,

for his admirable selection of judges, for

his great executive ability, and for the

manly, unaffected, and optimistic influence

which he has irradiated throughout his long

and brilliant career, during which he has

shown himself to be the highest type of an

English gentleman and an almost ideal

chancellor.

As he passes the fourscore mark, we are

sure that lawyers the world over will ex

tend to him their congratulations, and wish

him many happy returns of the day.

MONTREAL, CANADA, September, 1905.
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THE KANSAS-COLORADO WATER SUIT

BY GEORGE P.

ON May 20, 1901, the state of Kansas,

by leave of court, filed in the Supreme

Court of the United States an original bill

of complaint against the state of Colorado.

The general purpose of that bill was stated

to be to get a decree preventing the state of

Colorado from diverting, or from authoriz

ing any person, firm, or corporation, to divert

any of the waters of the Arkansas River or

its tributaries for any purpose except for

domestic use. The Arkansas River takes it?

rise in Colorado, where the doctrine of the

appropriation of water for mining and irri

gating purposes is fully established, and flows

into Kansas, where the common law doc

trine of riparian rights largely prevails ; and

the suit raises broadly the question of the

proper adjustment of the rights of water

users in such an interstate stream. Pre

liminary to a somewhat detailed reference

to the suit, a word should be said about the

appropriation of water doctrine and the im

portance of this particular litigation.

West of the 99th meridian lies what is

known as the arid region of the United

States — a part of the country which, be

cause of altitude, of mountain ranges which

deflect storms, and of inland situation, has

so dry a climate that the soil, if watered

only by rainfall, is unproductive. The re

sult is that in all that region, with a few

exceptions that. simply emphasize the rule,

agriculture is carried on wholly by irriga

tion, i.e., by the diversion of water from the

various streams and rivers — all too few

in number —• which are found there, and

the application of that water to the other

wise dry and thirsty soil sought to be culti

vated. Even in the mountains, where the

melting snows furnish the source of supply

of many of the streams, the exigencies of

mining require the diversion and using up

of much of the water. The consequence

has been that in the arid part of the United

States necessity has given rise to the gen-
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eral abandonment by common law states

of the old common law doctrine of riparian

rights in streams. In Colorado, for instance,

water is no longer, as it was at common law,

an incident to the land over which it flows,

but on the contrary, is of such nature that

it may be appropriated in the stream in

which it runs by wholly non-riparian pro

prietors, if they are the first appropriators,

and when appropriated, may be entirely

used up by them for beneficial purposes,

such as farming and mining, despite the

protests of the riparian owners.1 It has

long been agreed that it is only because of

this doctrine of appropriation — a doctrine

several times recognized and sanctioned by

Congress and by the United States Supreme

Court — that Colorado and the other states

and territories of the arid region have en

joyed any sort of prosperity.

In the petition in intervention filed by

the United States in the Kansas-Colorado

water suit, it is pointed out that under

the 'appropriation of water doctrine, the in

habitants of Colorado and of Kansas have,

"within the watershed of the Arkansas

River, reclaimed and made productive and

profitable about two hundred thousand

acres of land, which have provided, and

now provide, homes for and support a pop

ulation of many thousands " and that un

der that doctrine the inhabitants of the

whole arid region have "reclaimed and

made productive and profitable not less

than ten million acres of land, which now

provide homes for and support a population

1 In Colorado water-rights do not necessarily

pass as appurtenances of lands granted, though

they pass as such if the intention of the parties

to have them do so can be ascertained. Bessemer

Irrlg. Ditch Co. v. Wooley, 76 Pac. 1053. Under

the Reclamation Act of Congress of June 17, 1902,

the right to the use of water acquired under that

act is made by the act appurtenant to the land

irrigated. 32 U. S. Statutes at Large, Part I,

page 390, Sec. 8.
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of several millions." It is further pointed

out in that petition that under the reclama

tion act of Congress of June 17, 1902 whereby

irrigation reservoirs and dams are to be

erected by the United States, about one

hundred thousand acres of land belonging

to the United States within the watershed

of the Arkansas river west of the ggth me

ridian, which are now uninhabitable, un

productive, and unsalable, can be reclaimed

and rendered habitable, productive, and sal

able, "provided that under said act reser

voirs and dams are erected and maintained

to catch, store, and impound the unappro

priated waters of natural streams in said

region, and to catch, store, and impound the

flood and other waters therein, and pro

vided such waters, when stored and im

pounded, are conducted to and used upon

such arid land as by said act intended;"

that these one hundred thousand acres

when reclaimed and irrigated will be ca

pable of supporting a population of not less

than fifty thousand; and that in the whole

arid region not less than sixty million acres

of land now uninhabitable, unproductive, and

unsalable can be reclaimed and rendered

productive by irrigation under that act; and

that these sixty million acres when re

claimed will provide homes for and support

a population of many millions. It is

further pointed out that if the common law

doctrine of riparian rights were to be held

applicable to riparian lands within the arid

region, the aforesaid sixty million acres of

land in said region belonging to the United

States would forever remain uninhabitable,

unproductive, and unsalable, and the area

of ten million acres now irrigated therein

and supporting a population of several mil

lion people must be deprived of water for

irrigation and be returned to its original

desert condition. The appropriation of

water doctrine is thus shown to be of vital

importance to the arid region.1

1 It should be borne in mind, of course, that

the Kansas-Colorado water litigation affects only

interstate streams and their tributaries, and that

And now to scrutinize more closely the

suit of the state of Kansas against the state

of Colorado. To the bill in that case a de

murrer was filed, attacking the jurisdiction

of the court. On April 7, 1902, that de

murrer was overruled.1 Thereafter the bill

was amended by adding as defendants a

number of Colorado corporations which own

and operate ditches or canals in Colorado

and divert therein a large amount of the

waters of the Arkansas River and its tribu

taries; and the issues in the cause were

made up on that amended bill and on a

petition in intervention filed in behalf of

the United States. By motion the attack

on the jurisdiction of the court was also

renewed.

The amended bill is primarily one to

maintain the right of riparian proprietors

along the Arkansas River in Kansas (the

state of Kansas itself claiming to be one

of such proprietors) to prevent the appro

priation in Colorado for irrigation of any

more of the waters of the Arkansas River

than have heretofore been appropriated.

The amended bill alleged in substance :

1. That the Arkansas River rises, and all

its tributaries rise, in Colorado; that it flows

in Colorado for about 280 miles; that it

then flows in Kansas for about 310 miles,

and that it has a drainage area of about

22,000 square miles.

2. That when the territory of Kansas

was organized in 1854, it included all the

drainage area of the Arkansas River now in

Colorado, and that the common law, in

cluding the doctrine of riparian rights, ex

tended over the whole Arkansas valley;

that by reason of prior settlement, occupa-

as to streams which lie wholly within appropria

tion-law states, the doctrine of appropriation will

not be affected by that suit. The destructive

effect of a strict application of the common law

riparian-right doctrine to interstate streams in

the arid region can, however, hardly be overesti

mated; as the petition in intervention points out,

many thousands in the Arkansas River valley

alone would have their farms desolated thereby.

1 Kansas v. Colorado, 185 U. S. 125.
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tion, etc., the state of Kansas and the

owners of land upon the banks of the river

acquired, and now have the right, to the

unimpeded and uninterrupted flow of the

water of the river into and across the state

of Kansas and that these rights accrued

prior to any appropriation of water in

Colorado.

3. That Colorado, by its constitution and

legislation, has attempted to grant to indi

viduals the right to divert the waters of the

Arkansas River in Colorado; that upwards

of one thousand persons, firms, and corpo

rations claim that under the Colorado con

stitution and statutes they have derived

rights to divert water for irrigating non-

riparian arid lands, and in pursuance of

those claims have constructed reservoirs,

canals, and ditches, and do divert water

which otherwise would flow through Kansas.

4. That the flow of water in the river

bed in Kansas is valuable; because evapo

ration therefrom tends to cool and moisten

the surrounding atmosphere and to enhance

the value of the lands, and not only con

duces directly and materially to the public

health, but makes the locality habitable.

That the "underflow" of the Arkansas river

in Kansas, i.e., the portion of the river

which flows beneath the surface through

the sand and gravel, when said underflow

is at its usual height, is also of great and

lasting benefit to the bottom lands, both

those which abut on the river and those

which do not, and is of great benefit to the

people owning and occupying said lands, in

that it furnishes moisture sufficient to grow

ordinary farming crops in the absence of

rainfall, and furnishes water at a moderate

depth below the surface for domestic use

and for the watering of animals. That the

ordinary and usual rainfall in the major

portion of the valley of the Arkansas River

in Kansas is utterly inadequate to the grow

ing and maturing of cultivated crops at any

time, because the precipitation is very

scanty, and because it does not fall during

the growing season of the year; and that

the diversion of water from the river in

Colorado is carried to such an extent that

no water flows in the bed of the river from

Colorado into Kansas during the annual

growing seaspn, and the underflow is dimin

ishing and continuing to diminish, and if

said diversion continues to increase a large

part of the fertile bottom-lands of the

Arkansas valley in Kansas will become arid

desert.

5. That the diversion of the water of the

river in Colorado not only has a bad effect

upon agriculture and pasturage in Kansas,

but also causes the channel of the river

itself to fill, and, therefore, in times of fresh

ets to allow adjacent land to be overflowed

and injured by the deposits of debris and dirt.

6. That the state of Kansas owns lands

along the Arkansas River in Kansas, and,

on that account, is injured by the diversion

of water in Colorado, and that, in addition,

such diversion, by causing the value of the

land in the Arkansas valley to shrink, dimin

ishes the taxes which the state can collect.

7. That the state of Colorado itself di

verts water, and is threatening to divert

more water from said Arkansas River and

said tributaries in Colorado.

The amended bill prayed that the state

of Colorado be enjoined from granting, issu

ing, renewing, or permitting to be granted,

any charter, license, permit, or authority, to

any firm, person, or corporation, to divert

the water of the Arkansas River or its trib

utaries in Colorado, except for domestic use,

and from itself diverting any ; that the other

defendants be enjoined from diverting any

of said water; that the respective rights of

the parties be defined and fixed, and that

the complainant have general relief.

While the allegations of the bill and the

prayer for relief are so framed as to deny

any right of appropriation of the water of

the Arkansas River in Colorado for other

than domestic purposes, the contention of

Kansas does not in fact go so far. As was

said by the United States Supreme Court

in deciding on the demurrer:
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"The state of Kansas appeals to the rule

of the common law, that owners of lands on

the banks of a river are entitled to the con

tinual flow of the stream, and while she

concedes that this rule has been modified

in the western states so that flowing water

may be appropriated to mining purposes

and for the reclamation of arid lands, and

the doctrine of prior appropriation obtains,

yet she says that modification has not gone

so far as to justify the destruction of the

rights of other states and their inhabitants

altogether; and that the acts of Congress of

1866, and subsequently, while recognizing

the prior appropriation of water as in con

travention of the common law rule as to a

continuous flow, have not attempted to

recognize it as rightful to that extent. In

other words, Kansas contends that Colo

rado cannot absolutely destroy her rights,

and seeks some mode of accommodation as

between them, while she further insists that

she occupies, for reasons given, the position

of a prior appropriator herself, if put to that

contention as between her and Colorado." '

The various answers to the amended bill

denv the allegations about the diversion in

Colorado diminishing the flow or the under

flow of the Arkansas River in Kansas ; the

allegations about the damage to land pro

prietors in Kansas, and to Kansas itself by

the diversion, etc. They go further and

allege that the flow of water in the Arkan

sas River in Kansas has not been decreased

by irrigation in Colorado, but rather "equal

ized," because while such irrigation has di

minished the volume of the river in times of

flood, the seepage from the water used in

times of flood has increased the flow of the

river in periods of comparative drouth.

They further deny that the underflow al

leged in the amended bill is really an under

flow, but on the contrary, allege that the

underground water in the Arkansas valley

in Kansas is "the ordinary water-table of

the country." They further allege that

Kansas is not only guilty of laches, but has,

in part, recognized and adopted the doctrine

of appropriation of water for irrigation.

They all deny in substance that the com-

1 Kansas v. Colorado, 1^5 U. S. 125, at page

146.

mon law doctrine of riparian rights ever

applied in the Arkansas valley region.

Colorado goes further and after declaring

that Colorado is a sovereign state, that the

Arkansas River is non-navigable, and that

the right to the continual use of the waters

of said stream by diversion and application

on the land is as essential to the life and well-

being of the inhabitants of the valley as is

the lands on which they dwell, asserts that

under international law and interstate law,

Colorado cannot be subjected to the burden

of denying its inhabitants the use of an ele

ment which nature has supplied entirely

within Colorado, and without which, and

the free use thereof, its lands would be

uninhabitable.

The pleadings are quite voluminous, but

enough has been stated above to show the

general nature of the issues. Thousands of

pages of testimony have been taken and the

case may go off on a question of fact; for

there seems to be considerable ground for

contending that even supposing Kansas to

be entitled to the strict application of the

common law doctrine of riparian rights, she

has failed to show any injury done. As,

however, the suit looks to the future, and

as, by insisting as it does unqualifiedly that

its inhabitants have the right to divert for

beneficial uses within Colorado (and, of

course, only for beneficial uses) all the waters

of the Arkansas River, if such uses require

all such waters, Colorado threatens future

injury to Kansas, the chances are that the

legal questions will receive a square deter

mination. What adds weight to this belief

is that the United States has intervened,

stating that both Colorado and Kansas take

positions which imperil the interests of the

United States; and the Supreme Court will

probably feel that as the litigation is before

them, the United States is itself entitled to

have the legal questions passed on.1

1 The allegation of the United States is: "That

neither the contention of the state of Colorado,

nor the contention of the state of Kansas is cor

rect; nor does either contention accord with the-
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The fight on the legal propositions in the

Kansas-Colorado case is, therefore, three cor

nered. Colorado insists that in all streams

taking their rise in Colorado the inhabitants

of Colorado have a right to diversion of

water, qualified only by the requirement

that the water shall be put to beneficial use,

and, therefore, a right which, if sufficient

beneficial uses can be found in Colorado,

may by its exercise, utterly cut off the in

habitants of another state from any use of

the waters of such streams. Kansas, on the

other hand, insists in general that interstate

streams entering Kansas must be allowed

an uninterrupted, unimpeded, and undimin-

ished flow into that state, though conces

sions are made in argument to the court in

favor of appropriators in Colorado whose

rights have already vested. The United

States insists that both Colorado and Kan

sas are wrong and that the true view is

that the doctrine of appropriation must pre

vail, but without any limitation by state

lines.

Since the Kansas-Colorado case was

started, the Supreme Court of Kansas has

decided that the riparian-rights doctrine

prevails in that part of Kansas affected by

the suit.1 There would seem no longer to

be any question, therefore, that unless the

Kansas-Colorado case goes off on matters

of fact, it presents squarely for determina

tion the rights in a riparian-law state of

proprietors of riparian lands in an inter

state stream which takes its rise in a state

doctrine prevailing in the arid region in respect

to the waters of natural streams and of flood and

other waters. That either contention, if sus

tained, would defeat the object, intent, and pur

pose of the Reclamation Act, prevent the settlement

and sale of the arid lands belonging to the United

States, and especially those within the watershed

of the Arkansas River west of the gcth degree

west longitude, and would otherwise work great

damage to the interests of the United States."

1 Clark v. Allaman (Kas., April 8, 1905), 80

Pac. S7I. The attorney-general of Kansas ap

peared in the case as amicus curiae, because of the

bearing of the litigation on the Kansas-Colorado

suit.

where the appropriation of water doctrine

in its extreme form is adopted. It takes no

prophet, however, to say that the United

States Supreme Court will never hold that

a riparian-law state lower down on an inter

state stream can prevent any diversion and

dissipation of the water in an appropriation-

law state higher up;1 just as it takes no

prophet to say that the court will not per

mit the state where the interstate stream

takes its rise to keep states lower down on

the stream from having any benefit of the

waters of the stream ; 2 and it seems certain

that some interstate application 'of the ap

propriation of water doctrine will be the

ultimate result. To make this apparent it

is necessary only to consider briefly the his

tory of landownership in the arid region.

With the exception of certain Spanish and

Mexican land grants to individuals, which

do not affect the question in hand to any

appreciable extent, all the lands in the arid

region were acquired by, and, therefore, be

longed originally to, the United States.

•

1 See U. S. v. Rio Grande Co., 174 U. S. 690,

where the right of an up-stream state to adopt

the appropriation of water doctrine is affirmed.

2 Kansas v. Colorado, 185 U. S. 125. See

Howell v. Johnson, 89 Fed. 556. That the lower

state is entitled to all surplus waters cannot, of

course, be doubted. Perkins County, Neb. v.

Graff, 114 Fed. 441.

Colorado would never allow an individual land-

proprietor, in whose lands were springs which

had supplied the water which had been used for

years by lower proprietors, to terminate the lat-

ter's enjoyment of the water, by himself devoting

to beneficial uses all the waters of the stream. It

is only where one has artificially developed water

that previously was not there that he is entitled

to come in ahead of lower proprietors. See Platte

Valley Irrigation Co. v. Buckers Co., 25 Colo. 77.

For a case where the latter doctrine was carried

to an extreme, see Crescent Mining Co. v. Silver

King Mining Co., 17 Utah, 444.

The Supreme Court of the United States cannot

be expected to give to Colorado as against Kansas

greater rights than the Supreme Court of Colorado

would give to an upper proprietor in whose lands

a stream took its rise as against a lower proprie

tor. Its decision on the demurrer so indicates.

Kansas v. Colorado, 185 U. S. 125.
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While these lands were owned by the

United States there was no necessity for

the application of the common law regard

ing riparian ownership and rights,1 but, on

the contrary, the United States government

was free to adopt any policy about water

rights which it saw fit. It naturally adopted

the policy which the necessity of the case

demanded. First, through the executive

department of the government, and then

by the Act of July 26, i860,2 the United

States recognized the appropriation of water

doctrine and protected water-rights ac

quired under it.3 By a number of subsequent

acts, including the Desert Land Act of March

3, 1877,' and the Reclamation Act of June

17, iQ02,5 the United States continued to

recognize the appropriation of water doctrine

as the one applicable to the arid region.

While it is true that Kansas was ad

mitted into the Union in 1861, and there

fore, prior to the act of 1866, Colorado was

1 It is often said that the federal govern

ment, as such, has no common law. By statute,

however, the United States from time to time,

adopts common law rules, and it seems settled

that as to interstate and other transactions

where federal questions are involved, the prin

ciples of the common law arc operative, except so

far as they are modified by congressional enact

ment. Western Union Telegraph Co. v. Call Pub.

Co., 181 U. S. 92, at pages 100 to 103. We shall

see, however, that the common law regarding

riparian ownership and rights never prevailed in

the arid region.

2 Now Section 2339 of the United States He-

vised Statutes.

3 "It is the established doctrine of this court

that rights of miners who had taken possession

of mines and worked and developed them, and

the rights of persons who had constructed canals

and ditches to be used in mining operations and

for purposes of agricultural irrigation, in the re

gion where such artificial use of water was an

absolute necessity, are rights which the government

had by its conduct recognized and encouraged,

and was bound to protect before the passage of

the Act of 1866." Brodera. Water Co., 101 U. S.

274, at page 276.

4 19 United States Statutes at Large, 377.

5 32 United States Statutes at Large, Part i,

page 388.

not admitted until after that act, and it

would never be held that by admitting Kan

sas into the Union the United States gave

up any right to adopt or legalize the appro

priation of water doctrine in the territory

now known as the state of Colorado. Be

sides the United States Supreme Court has

said that the Act of 1866 "was rather a

voluntary recognition of a preexisting right

of possession constituting a valid claim to

its continued use, than the establishment

of a new one," 1 and that preexisting right

undoubtedly antedated the admission of

Kansas into the Union.2 After the United

States has so persistently countenanced the

appropriation of water doctrine, and, indeed.

has actually made most of its sales of land

in the arid region because that doctrine ex

isted and was recognized by it, and particu

larly after the United States Supreme

Court has itself enforced the doctrine,' and

has also affirmed the right of the several

states to adopt the doctrine/ there would

1 Broder v. Water Co., 101 U. S. 274, at page

276, citing: Atchison v. Peterson, 20 Wall. 507.

Basey v. Gallagher, 20 Wall. 670. Forbes f.

Gracey, 94 U. S. 762. Jennison v. Kirk, 98 U. S.

453-

1 See Coffin et al. v. Let Hand Ditch Co., 6

Colo., 433, at pages 446-4 7.

3 See cases in Note 14.

4 United States v. Rio Grande, etc., Co., 174

U. S. 690, at pages 702—3. There the right of a

state to adopt the appropriation of water doctrine

is stated to be subject to the two exceptions: (i)

that it cannot thereby destroy the right of th?

United States as a riparian claimant, and (2) that

it cannot thereby interrupt the navigability of

streams. As to the second exception, it should

be borne in mind that the petition in intervention

of the United States in the Kansas-Colorado

water-suit, sets up that the Arkansas River is

navigable in Arkansas and in Indian Territory,

though that question may never be material A

third exception to the right of a state to adopt the

appropriation of water doctrine has apparently

been established by the decision on demurrer in

the Kansas-Colorado suit itself, viz: That by

adopting the appropriation of water doctrine a

state may not deprive a state lower down the

stream from all use of the water. Kansas v.

Colorado, 185 U. S. 125.
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seem to be little doubt that the appropria

tion of water doctrine will stand, though it

will undoubtedly be given some interstate

application which will protect as fully as

may be, the rights of water users in states

lower down the stream.1

Upon the question of the right method of

protecting riparian proprietors in the down

stream states, there is room for a difference

of opinion, but it would seem as if the con

tention of the United States as intervenor

in the Kansas-Colorado suit is right. Where

a state higher up on a stream adopts the

appropriation of water doctrine, riparian

rights in a state lower down on the stream

are necessarily to some .extent infringed,

and as long as it is established that the

upper state has a legal right to adopt the

appropriation doctrine, the only way for

riparian owners in the lower state to get

other recompense than damages l is to come

in as appropriators. They can do this by

insisting that appropriation, historically and

in essence, knows no interstate lines; that,

fundamentally, it requires only the diversion

of water and its application to a beneficial

use to establish an appropriation ; 2 and that

1 The Kansas Supreme Court attempts to show

that by authority of Congress the common law,

and, in consequence, the riparian-right doctrine,

was extended over the arid region. Clark v. Alla-

man (Kas.). 80 Pac. 571. It should be noted,

however, that general statutory provisions adopt

ing the common law leave that law subject to

change by special statutes, and that, as a result,

the Federal Act of 1866, and subsequent acts,

excepted the riparian-law doctrine from the com

mon law prevailing in the arid region controlled

by the United States, if it had not already been

excepted. Moreover, the common law has never

been adopted in the several states and territories,

except so far as applicable to conditions there;

and the riparian-law doctrine has certainly never

been "applicable" to Colorado and the rest of

the strictly arid region. It is further to be re

membered that even if it must be deemed that

from an early day the common law has fixed

rights to water in the arid region, it by no means

follows that the riparian-law doctrine has been

part of it there. The common law has consider

able flexibility, and just as its existence in the

several states of the United States is consistent

with the ownership of land in those states being

non-feudal so its application to the arid region

is perfectly consistent with the appropriation of

water doctrine. It may indeed, be asserted that

the doctrine of appropriation of water has always

been the common law doctrine for arid regions,

just as that of riparian rights has always been

the common law for wet localities. It is no

objection to the appropriation of water doctrine

as the common law rule for arid regions to say

that it is a new pronunciamento of the courts.

The Rule against Perpetuities, for instance, was

not announced in any form until after 1607, the

year which the Colorado statute names as the one

in which the common law adopted by Colorado

shall be ascertained; yet the Colorado Supreme

Court very properly held that the Rule against

Perpetuities exists in Colorado, and that too, in

the very latest form given to it by the English

courts. The reasoning of the Colorado court is

found in the following sentences: "The common

law thus being a constant growth, gradually ex

panding and adapting itself to the changing con

ditions of life and business from time to time,

what the law is at any particular time must be

determined from the latest decisions of the courts;

and the recognized theory is that aside from the

influence of statutory enactments the latest judicial

announcement of the courts is merely declaratory of

what the law is, and always has been. We are at

liberty, therefore, if not absolutely bound thereby,

to avail ourselves of the latest expression of the

English courts upon any particular branch of the

law, in so far as the same is applicable to our insti

tutions, of a general nature, and suitable to the

genius of our people, as well as to consult the

English decisions made prior to 1607." Chilcott

v. Hart, 23 Colo. 40, at page 56. .What was true

of the Rule against Perpetuities is no less true of

the arid region appropriation of water doctrine.

1 In Nebraska an appropriator's right to the

use of the water appropriated is superior to that.

of a riparian owner, even though the latter be

higher up on the stream, where the riparian

owner, after the appropriation, seeks to make

reasonable use of the stream for the irrigation of

the riparian lands; but the riparian owner can

recover damages to the extent that his riparian

rights are impaired. McCook Irrigation & Water

Power Co. v. Crews (Neb.), 102 N. W. 249. See

former opinion in same case in 96 N. W. 996.

2 "This appropriation is the intent to take

accompanied by some open physical demonstra

tion of the intent, and for some valuable use."

McDonald v. Bear River Co., 13 Cal., 220. See

Ft. Morgan Land & Canal Co., v. Ditch Co., 18

Colo. i.
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on such basis, riparian owners in the down

stream state may easily be held to be appro-

priators and as such entitled to share, ac

cording to priorities of appropriation, in the

waters of the interstate stream. In other

words, the situation between an appropria

tion-law state higher up on a stream and a

riparian-law state below, with respect to

that particular stream, should be held to

be the same as that which exists where two

appropriation-law states are disputing over

water. In the latter case it has been held

that an appropriator in the lower state can

go into the federal court and compel, the

appropriators in the upper state to allow

enough water to come down to give him

his rightful share.1 While the appropriator

in the lower state cannot go into the upper

state's courts and compel an adjudication of

his priority of rights under the latter's local

statutes,2 he can go into the federal courts

1 Howell v. Johnson, 89 Fed. 556. To the

same effect is a so far unreported decision by

Judge Hallett in the Circuit Court for the Dis

trict of Colorado in the case of Hoge v. Eaton.

The opinion in that case was filed Feb. 27, 1905.

See also Willey v. Decker (Wyo.), 73 Pac. 210.

2 Lamson v. Vailes (Colo.), 61 Pac. 23. That

the courts of the upper state cannot, even by

consent, adjudicate finally the rights of water-

users in the lower state, see Conant v. Deep Creel:

etc., Irrigation Co. (Utah), 66 Pac. 188. But

see Willey v. D.ecker (Wyo.), 73 Pac. 210, appar-

ently'contra.

and get adequate relief. So a riparian pro

prietor appropriator,1 living though he does

in a down-stream state, should be given the

protection in the federal courts against di

version in an up-stream state which he would

be given if he were an appropriator in a

down-stream appropriation law state.

In closing it should be said that in the

Kansas-Colorado water suit a serious con

dition is presented, and the Supreme Court

of the United States is the one to deal with

it. As that court points out: "The states

of this Union cannot make war upon each

other; they cannot make reprisal on eacli

other by embargo; they cannot enter upon

diplomatic relations and make treaties," 2

and it is, therefore, the duty of the United

States Supreme Court to adjust the water-

rights of the inhabitants of Kansas and of

Colorado. It is believed that this can be

done most equitably by adopting the gen

eral legal doctrine advocated by the inter-

venor, the United States, viz: That priority

in the appropriation of water, regardless of

which state the appropriation was made in,

must control.

DENVER, COL., September, 1905.

1 This is a correct designation, owing to the

fact that even the riparian-rights doctrine allows

the reasonable use of the waters of a stream for

irrigation. See Long on Irrigation, Sec. n.

2 Kansas v. Colorado, 185 U. S. 125, at page
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The problems arising from the multi

plication of judicial precedents are among

the most pressing that confront not only

the reformers of our jurisprudence, but the

practitioners who endeavor to prepare their

cases with the accuracy they deserve. As

it is an increasing difficulty, discussion of the

many phases of the subject is natural and

desirable, for as the time of reform is forced

upon us it is important that lawyers have a

clear understanding of the problem and of

the suggestions which the history of the

jurisprudence of other nations may afford.

It is worthy of notice that discussions of this

sort are of increasing frequency in the meet

ings of our Bar Associations and in the pages

of our magazines.

Chief among these is the controversy be

tween the advocates and opponents of codi

fication as a remedy. Many articles upon

this subject have been reviewed in our recent

issues. The chief argument of the oppo

nents is that good codification is impossible,

and, therefore, will only increase the diffi

culty. They add to this the historic evidence

that a written code 'is soon interpreted by

judicial decisions until the judge-made law

surpasses the written in volume and impor

tance. The reply to this is usually that the

code, at least, will give us a fresh start.

Dr. Taylor's address before the Virginia

State Bar Association, which we publish in

this number, throws fresh light on the his

toric evidence that permanent adherence to

written law is impossible for an advanced

civilization. The analogies afforded by the

history of Rome and England have been the

subject of recent discussions by specialists

in ancient law, but, although the facts re

garding the interpretation of our Constitu

tion are even more familiar, his bold concep

tion of these decisions as an adaptation rather

than an interpretation, pointing the way to

like developments in future when the real or

fancied dangers from changes in industrial

conditions demand a different relation be

tween corporations and the state, is a new

presentation which deserves the attention

the reputation of its author is sure to com

mand.

Dr. Taylor's long residence abroad and his

devotion at that time to the historical rather

than the practical side of constitutional law

and jurisprudence have not only won him a

wider recognition in England than at home;

but have caused us, perhaps, to think of him

more as a student of institutions than as a

lawyer, but his work of recent years in prac

tice in Washington, as evidenced by the recent

publication of his new book on " Jurisdiction

and Procedure in the Supreme Court of the

United States," remind us that his ability and

experience are not confined to the subjects in

which he made his early reputation.

The beginning of the beautification of Amer

ican life as evidenced in our modern public

buildings very properly finds an opportunity

in the court-rooms. Decorations of some of

the New York courts have been frequently

described in current magazines and we have

thought that the profession would be interested

in the account we publish in this issue of the

paintings that will lend dignity to the Supreme

Court-room at St. Paul. We were fortunate

in securing the services of so able a critic as

Miss Nabersberg to prepare our description.

We wish also to acknowledge the kindness of

Mr. La Farge in loaning us the photographs

we reproduce.

To show that the question of the rights of

carriers to grant exclusive privileges on their

premises to others who deal with the public

is still a live one, we need only to note the

story of the recent New Hampshire cases

referred to in Mr. Wyman's article in this

issue. An earlier case had held that the rail
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ways could not discriminate among express

men. Within the last few years, however,

the matter was reopened by the Boston &

Maine Railroad, which granted an exclusive

privilege to a certain baggage transfer in its

Manchester Station. Upon the first hear

ing the Supreme Court adhered to the earlier

law, but later, upon rehearing, the decision was

for the railroad. An interesting readjust

ment of the judicial establishment occurred

between the two hearings.

The very modern subject of private car

lines and refrigerating charges is also a phase

of the topic of Mr. Wyman's article which

will command general interest. Mr. Wyman

has been a frequent contributor to our pages

in the past and we need only add, for the in

formation of our readers, that the subject of

his article is included in his course on public-

service corporations at the Harvard Law

School.

It has, sometimes,

been observed that

the tremendous strain

of trial practice wears

out a lawyer before

his time, and it seems

generally true that

the trial lawyers who

survive to a vener

able age have, in

their later years, been

diverted to other

fields of practice. It

is natural that the

effect of trials upon

judges should be less wearing and it is pleasant

to note the occasional instances of efficient ju

dicial service at extreme old age. In our own

country much attention has recently been

called to the remarkable activities of Judge

Jackson, of the United States District Court

of West Virginia.

The record of Lord Halsbury, however,

with his multifold responsibilities is a marvel

among his own people, and his eightieth birth

day well deserves recognition on this side of

the Atlantic.

The author of our narrative of the vener

able chancellor was born in Montreal, in 1857,

and is a graduate of the college and law school

of McGill University in that city. He was

R. D. McGiBBuN, K.. C.

GEORGE P. COSTIGAN, JR.

admitted to the Bar of Lower Canada in

1879, and ten years later became Queen's

Counsel. He has always practised in Mon

treal, and has devoted himself exclusively to

his profession. He is counsel for a large

number of corporations and other financial

institutions and the senior member of the firm

of McGibbon, Casgrain, Mitchell & Surveyor.

Though eastern

readers do not always

appreciate the impor

tance of the water-

problem in the West,

lawyers are familiar

with the fact that the

courts of our western

states have felt obliged

to make variations in

the common law re

specting some ancient

propertyjrights toadapt

them to the necessities

of their communities.

These changes in the mining law are prob

ably more familiar than those with respect to

riparian rights, but the importance of the

latter is well indicated not only by the dignity

of the parties involved in the Colorado-Kansas

water suit, but by the magnitude of the in

terests described in Mr. Costigan's contribu

tion to this number.

He is a native of Chicago and a graduate

of Harvard College and Law School, and has

practised in Salt Lake City, New York City,

and Denver, where he also taught in the

Denver Law School. He has recently been

appointed Professor of Law at the University

of Nebraska.

In this issue we offer a development of our

editorial department which we believe will

prove indispensable to careful lawyers. The

reviews of current legal articles will, hereafter

include reference to all such articles as are

not summarized. The notes of recent cases,

prepared by the editors of the West Publish

ing Company, whose work on the Reporter

system affords exceptional opportunity for

selection of cases, will be further annotated

by a group of eminent teachers and practi

tioners who will show the exact importance

of cases in the subjects upon which they are

experts.
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Constitution in Relation to the Election of

President," by T. Hampton Dougherty, Al

bany Law Journal (V. Ixvii, p. 195).

CONSTITUTIONAL LAW. " Legislative and

Judicial Encroachments on Constitutional

Provisions," by Robert M. Rowland, Central

Law Journal (V. Ixi, p. 181).

CONSTITUTIONAL LAW (Regulation of

Rates). "Regulation of railway 'rates by

Congress is impracticable," asserts Blackburn

Esterline in the July American Law Review

(V. xxxix, p. 517). He admits that Congress,

under its power to regulate commerce may

establish a schedule of rates subject to certain

limitations. This is a legislative function, the

reasonableness of which is subject to review

by the judicial department. His principal

reason for his thesis seems to be the length of

time that elapsed between the argument and

the decision of certain cases in the past

involving rates on a comparatively small frac

tion of our railroad mileage.

CONSTITUTIONAL LAW. "Regulation of

Corporations," by Hon. Thomas Hagsett,

Hon. C. T. Lewis, and Hon. Howard C. Hoi-

lister, Ohio Law Bulletin (V. 1, p. 296).

CONSTITUTIONAL LAW. "The Regulation

and Taxation of Corporations," by Hubert B.

Fuller, Ohio Law Bulletin (V. iv, p. 277).

CORPORATIONS (Federal Jurisdiction). An

address by Judge Jacob Trieber before the

Arkansas Bar Association on "The Jurisdic

tion of Federal Courts in Actions in Which

Corporations are Parties," is published in the

July American Law Review (V. xxxix, p. 565).

The author analyzes the decisions and sum

marizes the law upon this subject. He par

ticularly emphasizes the difficulties arising out

of the modern problem arising from incorpo

ration in more than one state.

"A foreign railroad corporation which by

the laws of a state may become a domestic

corporation of the latter state upon complying

with certain statutory requirements, is still for

jurisdictional purposes of the federal courts

a foreign corporation, authorized to maintain

suits against citizens of that state or remove

them from a state court, but for the purpose

of enjoying all the rights, privileges, and im

munities of domestic corporations, including

the exercise of the right of eminent domain, it

is a domestic corporation, and that in the face

of a constitutional provision of a state that

the legislature may authorize foreign corpora

tions to do business in the state but shall not

grant them the power to condemn or appro

priate private property."

He suggests the' advisability of legislation

to remove these anomalies.

CORPORATIONS. "Alabama's New Cor

poration Law," by Armstead Brown, American

Lawyer (V. xiii, p. 327).

CORPORATIONS (See International and Con

stitutional Law).
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CRIMINAL LAW (See Procedure).

DAMAGES. " Mental Anguish as an Ele

ment of Damage," by George Lawyer, Central

Law Journal (V. ixi, p. 147).

DEFINITION (Accident). The cases denn

ing the meaning of "accident" in relation to

the verdicts of inquest juries, accident in

surance policies, and friendly society rules,

and workmen's compensation acts, are col

lected in an article entitled, "Definitions of

Accident, Accidental, Accidentally," by Stan

ley B. Atkinson, in the August Law Alaga-

zine and Review (V. xxx, p. 439).

DIPLOMACY (Monroe Doctrine). In the

July American Law Review (V. xxxix, p. 495)

Alfred Spring publishes an interesting dis

cussion of the history and extent of our for

eign policy known as the Munroe Doctrine.

EDUCATION. The results of President Ed

mund J. James's "Inquiry into the Present

Condition of Legal Education," which has

already been much commented on in the

press, are summarized in the July American

Law Review (V. xxxix, p. 581).

FEDERAL JURISDICTION. "The Common

Law in Federal Jurisprudence," by Thomas

Dent, Central Law Journal (V. Ixi, p. 123).

FEDERAL JURISDICTION (See Corpora

tions). •

HISTORY (Biblical Reference) . The Law

Magazine and Review for August (V. xxv, p. 387)

publishes an interesting collection of biblical

references and quotations bearing upon legal

subjects by James Williams, under the title

of "The Bible in Law."

HISTORY. "The Bootn Case. A Chapter

from the Judicial History of Wisconsin,"

by Hon. John B. Winslow, American Law

yer (V. xiii, p. 275).

HISTORY (English Manorial System). " Vino-

gradoff on the Manor" is the title of a review

of Professor Vinogradoff's recent work en

titled "The Growth of the Manor," by W.

Paley Baildon in the July f.aw Quarterly

Review (V. xxi, p. 294). He says that although

its author modestly calls it "a summing up"

this description though correct is incomplete,

for it is "much more than a mere colorless

summary of the work of other writers, and

the submission of a choice of views to the

reader; it is more in the nature of a review

of many expert opinions by an expert him

self; it is the summing up and judgment of

the chancery side rather than the placing

of facts before a jury such as obtains at com

mon law. The book is eminently one for

senior students, who have made a careful

study of the voluminous literature on the

subject, who have some knowledge of the

intricacies of domesday, and who are ac

quainted with court rolls, extents, and plea

rolls; these will read it with pleasure and

advantage, but these only."

The author then gives a summary of the

work including some criticisms and finally

expresses regret that the work has not cov

ered the history of a later period than domes-

day.

HISTORY (Magna Carta). To the July Low

Quarterly Review (V. xxi, p. 250) Professor P.

Vinogradoff contributes a review of Mr.

McKechnie's Commentary on the Great Char

ter of King John, a review of which by Mr.

Neilson in the July Juridical Review was

summarized in our September number. He

gives a series of criticisms of details in the

several chapters of the book, concluding with

a brief estimate of the importance of Magna

Carta, which he says depends upon "whether

it should be considered as a grant, or a treaty,

or a statute, or a code." He regrets a want of

definiteness in this respect in the instrument

itself but feels that "as the contents of the

charter include, by the side of restrictions

on royal power, provisions for the general

welfare of the country, and parallel conces

sions on the part of the barons in regard to

their tenants, it seems appropriate to con

sider Magna Carta as a stabilimentum, a leg

islative enactment formulated in concert by

king, church, and barons, as participants in

sovereign power. The historical importance

of this mode of legislation was considerable

it brought the notion of a compact between

king and subjects into public law, and thus
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prepared the ground for the development of

a system of estates and of Parliament."

He criticises Mr. McKechnie's book for

neglect of this side of the subject, but expressly

disclaims any desire to lessen the recognition

of the great service of the book as a guid's

to the great charter in its immediate sur-

soundings, but he desires that this should be

supplemented by another bearing on the his

tory of Magna Carta in succeeding centuries.

INTERNATIONAL LAW (Rights of Neutral

Shareholders in Corporations of a Belligerent).

Sir Thomas Barclay discusses an interesting

question on international law in the July Law

Quarterly Review (V. 'xxi, p. 301) entitled

"The South African Railway Case and Inter

national Law." This railway was constructed

under a concession of the South African Re

public prior to the Boer War on the condition

that the government might appropriate it upon

making indemnity in time of war. The gov

ernment of the republic exercised its right and

gave notice to that effect. The English later

by proclamation announced that they would

not recognize alienation of property within the

republic made by it after the date of the

proclamation. Later, upon evidence discov

ered of the use for belligerent purposes of the

railway, the property was seized by the Eng

lish military government. Much of the stock

of this railway was held by investors in

neutral countries and probably many of their

shares were acquired during the war directly

from the South African Republic which had

owned a large block of shares previously.

Foreign owners have addressed the British

foreign office as to its intentions regarding

their rights and a reply has been made that

compensation will be offered to shareholders

who prove that their shares belonged to pri

vate persons before the outbreak of the war.

It is not alleged that the property in the

railway passed to the British Government on

the outbreak of the war. But its policy ap

pears to be to confiscate the shares held then

by the South African Republic as having at

some date during the war become the property

of Great Britain. But the author declares

"that a confiscation based on an arbitrary

distinction, devoid of legal foundation, might

obviously become a most dangerous precedent,

especially in the hands of some filibustering

government." The possible attitude that the

government is entitled to shares acquired from

the republic after the publication of the notice

above referred to or after the date of the

proclamation of annexation the author con

tends is improper, because, as a matter of fact,

these proclamations do not seem to have been

brought to the attention of any possible

purchasers.

"The only legal, even judicious course, for

international law is often only expediency in

a comprehensive sense. Nevertheless, the

British Government, having acknowledged the

existence of the government of the South

African Republic down to May 31, 1902, when

the treaty of surrender was negotiated, cannot

now deny its existence at any time before that

date, though for political purposes the British

military commander professed to do so. And

so long as the government of the South

African Republic existed, it could dispose of

what belonged to it. Nobody will dispute

that the government which displaces another

government assumes its obligations. Nor has

any distinction ever been made between obli

gations incurred for civil or for military pur

poses. Purchases even of war material for

use against the conquering forces are debts

properly incurred, and it is immaterial whether

the purchases were made before or in the

course of the war. The only criterion is that

the transactions be bona fide. If the South

African Republic paid off any. part of its debts

in shares of the railway company, it only

parted with property which it had a right to

part with, so long as it continued to possess

acknowledged corporate existence. If the

shares are annulled, the right of those who

received them to be paid otherwise, in accor

dance with the terms of their contract, by the

successor of the South African Republic

would revive.

"It is to be hoped, apart from the question

of legality, that the British Government, in

dealing with the matter, will take into con

sideration the danger of creating a precedent

which might be used, in other similar cases,

against British investors.

"The best, and indeed only proper course,

would be that the British Government, setting

aside all questions with individual sharehold
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ers, or groups of shareholders, take over the

railway from the company either in accord

ance with the terms of the concession, or on

such other terras and with such distinctions

as may be negotiated ; in case of disagreement,

all differences to be submitted to arbitration."

JURISPRUDENCE (History). In the July

Law Quarterly Review (V. xxi, p. 274) Sir

Frederick Pollock continues his interesting

commentaries on Maine's famous work under

the heading of "Notes on Maine's Ancient

Law." This is in the form of a running com

mentary on the text, which it is impossible to

summarize.

JURISPRUDENCE (Analysis of). Judge

George H. Smith contributes to the July

American Law Review (V. xxxix, p. 531)

another of his analyses of the law entitled

"Of the Subject-matter of Jurisprudence."

This is an analysis of the entire field of the

law which it is impossible to summarize.

JURISPRUDENCE (English Land Law). In

the July Law Quarterly Rwiew (V. xxi, p. 221)

Professor A. V. Dicey discusses what he calls

"The Paradox of the Land Law," which is

apparently the result of some of his studies

in preparation for his recent book on "The

Relation of Law and Public Opinion in Eng

land in the Nineteenth Century."

"To the student of legal history the de

velopment of the English land law from 1830

to 1900 presents this paradox: incessant

modifications or reforms of the law, which

extend over seventy years, and have cer

tainly not yet come to an end, have left un

changed, in a sense almost untouched, the

fundamentals of the law with regard to land.

The constitution of England has, whilst pre

serving monarchial forms, become a democ

racy, but the land law of England remains

the land law appropriate to an aristocratic

state. This is, in itself, a phenomenon to

excite attention. It must seem an abso

lutely incomprehensible fact to the many

persons who tacitly assume that the advance

of democracy necessarily tends towards the

equal division of property, and especially of

landed property."

He gives three reasons for this paradox.

The first is the universal difficulty of making

any serious change in property rights except

in the midst of the changes in a political

revolution. Then there was never in the

nineteenth century a politically effective

demand for the reform of the land laws.

"Nor is it at all clear that the mass of the

English people are possessed by that vehe

ment desire for the ownership of land, which

is certainly common in some continental

countries and in Ireland, if one may believe

the best authorities, amounts to a passion.

The absence of this desire is, one may assume,

in part due to economical reasons. Land is

not a lucrative investment."

"Alterations, lastly, in the fundamental

principles of the English land law have been

arrested by the latent conflict between Ben

thamite individualism and democratic col

lectivism; modern socialism has stopped the

progress of early radicalism. The whole

history of public opinion during the last

forty years bears witness to the conflict,

sometimes tacit, sometimes open, between

schools of land reformers who pursued two

opposed ideals. The progress of collectiv

ism is marked in each volume of the statute

book; the slowness of its progress bears wit

ness to the power of surviving Benthamism.

In any case, the existence of this conflict is

certain."

"The hostility of old radicalism to new

collectivism has divided the army of reform

ers. Collectivists and Tories have uncon

sciously not for the first and assuredly not

for the last time played into one another's

hands. The force of the attack on the exis

ting land law has been broken, because the

assailants cannot agree on the method or the

object of their campaign."

" The paradox then of the land law is fully

explainable by the history of public opinion.

The fundamentals of the land law stand

unchanged though not unshaken, first, be

cause their amendment is a task of great

technical difficulty; secondly, because there

has never as yet existed an effective demand

for any root and branch reform; and, lastly,

because the conflict between radicalism and

socialism has for a time arrested every attempt

to modify our system of land tenure."
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JURISPRUDENCE. "The Human Interest

of the Law," by T. R. Hughs, K. C., Canadian

Law Review (V. iv, p. 419).

LAWYERS (Their Opportunities). An ad

dress by Louis D. Brandeis entitled "The

Opportunity in the Law" is published in the

July American Law Review (V. xxxix, p. 555)

which the author summarizes as follows:

"Here, consequently, is the great oppor

tunity of the bar. The next generation must

witness a continuing and ever-increasing con

test between those who have and those who

have not. The industrial world is in a state

of ferment. The ferment is in the main

peaceful, and, to a considerable extent, silent;

but there is felt to-day very widely the in

consistency in this condition of political de

mocracy and industrial absolutism. The peo

ple are beginning to doubt whether in the long

run democracy and absolutism can co-exist in

the same community; beginning to doubt

whether there is a justification for the great

inequalities in the distribution of wealth, for

the rapid creation of fortunes, more mysteri

ous than the deeds of Aladdin's lamp. The

people have begun to think; and they show

evidences on all sides of a tendency to act.

Those of you who have not had an opportunity

of talking much with laboring men can hardly

form a conception of the amount of thinking

that they are doing. With many it is the all-

absorbing occupation, the only thing that

occupies their minds. Many of these men,

otherwise uneducated, talk about the relation

of employer and employe" far more intelligently

than most of the best educated men in the

community. The labor question involves for

them the whole of life and they must, in the

course of a comparatively short time, realize

the power which lies in them. Many of their

leaders are men of signal ability, men who

can hold their own in discussion or action with

the ablest and best educated men in the com

munity. The labor movement must neces

sarily progress; the people's thought will take

shape in action, and it lies with us, with you

to whom in part the future belongs, to say on

what lines the action is to be expressed,

whether it is to be expressed wisely and

temperately, or wildly and intemperately ;

whether it is to be expressed on lines of evo

lution or on lines of revolution. Nothing can

better fit you for taking part in the solution

of these problems, than the study, and, pre

eminently, the practice of law. Those of you

who feel drawn to that profession may rest

assured that you will find in it an opportunity

for usefulness which is probably unequaled.

There is a call upon the legal profession to do

a great work for this country."

LIEN (Innkeeper). "When Will an Inn

keeper's Lien for the Board and Lodging of

His Guest Extend to the Property of Third

Persons Brought to the Hotel by His Guest,"

by Walter J. Lotz, Central Law Journal (V.

Ixi, p. 43).

MONROE DOCTRINE (See Diplomacy).

MUNICIPAL CORPORATIONS (Constitu

tional Law). "Municipal Ordinances Relating

to Materials Entering into Public Work which

Interfere with Interstate Commerce and the

Privileges or Immunities of Citizens of Other

States," by Eugene McMillin, Central Law

Journal (V. Ixi, p. 69).

MUNICIPAL CORPORATIONS (Constitu

tional Law). "Restricting Competition in

Contracts for Public Work — Test of Valid

ity," by Eugene McMillin, Central Law Jour

nal (V. Ixi, p. 204).

NEGLIGENCE. "Proximate and Remote

Cause," by Silas Alward, Canada Law Journal

(V. xli, p. 585).

PERSONS (Legitimacy, English Legacy Du

ties). -W. P. W. Phillimore concludes in the

August Law Quarterly Review (V. xxx, p. 422)

his interesting argument entitled "Nullius

Filius: 'The Stranger in Blood,'" against the

validity of a long-established ruling of the

officials of the English Inland Revenue Office,

classifying illegitimate children as "strangers

in blood," and requiring them to pay the

higher duty under the Legacy Duty Act.

This ruling the author shows is based on too

literal an interpretation of the old Latin

phrase "nullius filius." He regards it as
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absurd to depart from the plain grammatical

sense of the words and apply them "to a

person who in every point of the law but that

of succession to property and title is regarded

as the child of his actual parents." "The

custom or practice of a government depart

ment, though ancient, is no criterion for the

interpretation of the law, and we may more

properly say, on the other hand, that every

action of official bodies should always be

closely scrutinized, especially when it takes

the form of imposing a penalty upon any

particular class." Since the common law is

more stringent than any other in determining

legitimacy, the opinion of Blackstone should

be heeded that "any other distinction but

that of not inheriting which civil policy ren

ders necessary would be odious, unjust, and

cruel in the last degree."

PLEADING. "Demurrers to Oral Plead

ings," Anonymous, Bench and Bar (V. xi,

P- 55)-

PRACTICE. " Examination of Party before

Trial," by D. H. Fernandez, Oklahoma Law

Journal (V. iv. p. i).

PROCEDURE (Criminal. Appeals. Beck

Case). An author who styles himself "Ap

pellant" contributes to the August Law

Magazine and Review (V. xxx, p. 399) a new

criticism of the English system of reviews by

the Home Office of criminal cases suggested by

the now famous Beck case and the report of

the Beck Commission, entitled "The Home

Office and Criminal Appeals." The author

objects to the suggestion of strengthening the

legal element in the Home Office as a remedy

and insists that the real difficulty is in the fact

that the reviewing body is not an independent

tribunal, and that it purports to act in the

" interest of mercy rather than of justice.

Moreover, their decisions could hardly have

more authority so long as the grounds of them

are not stated, and the policy of secrecy is

maintained. Any open tribunal is pretty

certain in time to become better than any

secret one, because it is so much more open to

amendment."

"A strong and independent tribunal would

act in precisely the same manner whether there

was agitation or not. It would not yield to

clamor, but neither would it refrain from

doing justice because it might be charged -with

yielding to clamor; and if the agitators threw

any fresh light on the subject it would wel

come that light irrespective of the quarter

from which it came. But the Criminal De

partment of the Home Office is essentially a

weak tribunal and, like most weak bodies, it

follows the line of least resistance. The min

imum of trouble and responsibility appears to

be the great object at which it aims; and, as

less trouble and less responsibility is involved

in an affirmance than in a reversal, the ten

dency to affirm everything will soon manifest

itself, more especially as no reasons for affir

mance are required. ' The Home Secretary sees

no reason to interfere ' is -the only announce

ment made — an announcement which in the

literal sense is not true; for the reasons for

interference are often clear and manifest."

PROCEDURE (Modern English). A criti

cism of "Some Evils of the Judicature Acts,"

by Anthony Pulbrook in the August Law

Magazine and Review (V. xxx, p. 450) asserts

that the main cause of the passage of this

legislation was a feeling that law and equity

should in some manner be fused so that one

Court might have jurisdiction to grant what

was termed substantial justice.

"Great expectations were indulged in that

the passing of these acts would not only

reduce the cost of a lawsuit, but bring justice

to a poor man's door in such a manner as

would place him on an equal footing with his

more wealthy opponent. The Judicature Acts

having now been in operation for thirty years,

a sufficient period of time has elapsed to form

a judgment whether they have effected the

object anticipated."

The author feels that these expectations

have not been realized since a judge adminis

tering what is called substantial justice is

more effectively influenced by the more plau

sible advocate whom wealth can more easily

obtain. He finds a great increase in the ex

pense of litigation not only for plaintiffs, but

for defendants who do not '.contest liability,

and for bankrupts. Much of this expense
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seems to be due to the increasing inclination

of solicitors to employ counsel for all con

tentious matters, some of which the solicitors

formerly attended to themselves. The fact

that even the solicitor gets a higher fee when

counsel are employed on these matters indi

cates a reason for the modern tendency.

PROPERTY (Contingent Remainders). In

the July Law Quarterly Review (V. xxi, p. 265)

Edward Jenks, under the title of "Future

Interests in Land" replies to the proposition

in the article by Mr. Kales (reviewed in our

June number) that "independently of the

English Contingent Remainders Act, legal con

tingent remainders have, as the result of

recent decisions, ceased to be affected by that

possibility of failure which for upwards of

three centuries at least was one of their

recognized features." The author notes that

this is of importance not only to the states of

the Union, where no such statute has been

passed, but to England in cases arising out

of settlements made prior to the statute. The

author objects to the inferences drawn by Mr.

Kales from the decisions he cited, for they

were nearly all rendered in ' ' cases in which

the Court was called upon to decide not

whether a particular limitation took effect, but

how many members of a class could claim

under it." All of these he says were influ

enced by an attempt to avoid the hard law of

the case of Festing v. Allen. The other cases

cited by Mr. Kales, the author distinguishes

apparently more easily.

"Even, therefore, where it is a matter in

dispute only between the different members

of the same class, the courts have, within the

last ten years, acknowledged the application of

the rule whose existence Mr. Kales professes

to doubt. And, as I said before, I believe

there is absolutely no case in which a gift to

a single person has been validated on the

ground that, though it failed as a contingent

remainder, it could take effect as an executory

limitation under the Lechmcre and Lloyd rule.

Even if there were, it would not prove Mr.

Kales' thesis, unless it clearly admitted that

the limitation in question created a remainder.

"Mr. Kales' argument seems to me to

amount to this: that because the courts have

held certain particular forms of limitation to

have created executory interests, which are,

of course, incapable of failure through abey

ance of the seisin, therefore all future limita

tions must be so treated. As the court has,

in every such case, given elaborate reasons

why, in its opinion, the limitations in question

did not create contingent remainders, it seems

rather hard on their lordships to treat their

careful distinctions as mere subterfuges.

Whether the two classes of future interests,

which have existed side by side in English law

for nearly 400 years, ought now to be assimi

lated, is a question of policy which I do not

propose to discuss here. It may even be that

such an assimilation may eventually be

brought about as the result of judicial decis

ions. All I wish to point out is, that such a

result has not yet been reached."

PROPERTY. " Reform of Our Land Laws,"

by Eugene C. Massie, Virginia Law Register

(V. xi, p. 359).

PROPERTY (Restraint on Anticipation). An

interesting criticism of recent English decisions

on "Restraint on Anticipation Under the

Married Women's Property Acts," by Kenneth

R. Swan, appears in the July Law Quarterly

Review (V. xxi, p. 233). The equitable doc

trine protecting from creditors the separate

estate of married women, settled with a re

straint on anticipation, was early held to

allow, creditors to enforce their claims only

against income to which she was entitled at

the time the contract was made and which

remained in existence at the time of the judg

ment. Various statutes have been passed to

assist creditors in reaching a married woman's

separate property, but all have carefully ex

cluded from their provisions property which

she is restrained from anticipating. In some

recent cases in the House of Lords, however,

while stating that the law with reference to

restraint on anticipation has not been.changed

by these statutes, the Court has declared that

the creditor can reach income, which at the

date of the judgment she has power to make

liable for her engagements. The author criti

cises this as the abandonment of a rational

principle for an arbitrary limit, enabling a mar

ried woman to anticipate her income to the
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extent that it accrues before the date of the

judgment, setting, "the seal of judicial sanction

to the long-continued practice which, since the

decision of Pike v. Fitzgibbon, has gradually

filched from the married woman restrained

from anticipation a substantial portion of the

freedom from liability for her debts which

equity originally gave her." More recent de

cisions have endeavored to extend this relax

ation and to reach income accrued after the

date of judgment which can at least be reached

by further actions on the judgment, and to

the mind of the author such extension would

seem a logical result of the decisions he criti

cises. The Court, however, has declined to

make the extension.

"The question whether restraint on antici

pation is, in effect, operative from the date

of contract, or from the date of judgment, is

therefore, reserved for some future tribunal to

decide. How the courts will meet it, is not

easy to forecast. For the sake of simplicity

and convenience in giving effect to the judg

ment, doubtless the date of judgment has every

thing to commend it. But if judicial consis

tency is to be preserved and the equitable

doctrine of restraint to be upheld in its fullest

integrity, then the date of contract must un

questionably prevail."

PROPERTY (See Jurisprudence).

PUBLIC POLICY. "American Democracy

on Trial," by Oliver E. Branch, American

Lawyer (V. xiii, p. 278).

PUBLIC POLICY. "Lawlessness," by Moor-

field Storey, American Lawyer (V. xiii, p. 290).

PUBLIC POLICY. "The Mortality of

Trusts," by Henry Wollman, Albany Law

Journal (V. Ixvii, p. 227).

RAILROADS (See Constitutional Law).

WITNESSES (Expert Testimony). An ad

dress by Lucilius A. Emory before the Maine

State Bar Association last February on

"Medical Expert Evidence," is published in

the July American Law Review (V. xxxix, p.

481). The author discusses the familiar crit

icisms of the system of expert testimony and

adds the weight of his indorsement to several

remedies that have frequently been suggested

and deprecates much of the thoughtless criti

cism to which medical witnesses, and the sys

tem in general, have been subjected. His

most striking suggestions are:

"If we, ourselves, would acquire more

knowledge; would take more pains to draw-

out medical evidence clearly and accurately;

would refrain from incomplete and contradic

tory hypothetical questions; would allow him

reasonable limits in which to make clear his

meanings ; would refuse to let him act as coach ;

would frown upon any exhibition of partisan

ship; would make him understand that he is

to be a witness only, and as to the truth only;

would make him realize by vigorous cross-

examination that he must be nothing else in

the case, I think we would, on our part, con

tribute much to the desired improvement."

He also renews the suggestion that such

witnesses be appointed by the Court and paid

by the state.
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BALLOT. (VOTING MACHINES)

MICHIGAN SUPREME COURT.

City of Detroit v. Board of Inspectors of Elec

tion, 102 Northwestern Reporter, 1029, appears

to be the first case which contains a direct de

cision as to whether voting by machine is a vote

by "ballot."

The Michigan law provides that any city coun

cil may authorize the use of voting machines,

providing that all voting by machine shall be

secret. The Constitution declares that all votes

should be given by ballot, and the question pre

sented is whether the statute is in conflict with

the Constitution. In determining what consti

tutes a vote by ballot the court declares that the

question is not one of mere philology, and that

the meaning of the words "by ballot" is not to

be limited to the vehicle used in voting or the

method of depositing votes, which was probably

in the contemplation of the framers of the Con

stitution. The real gist of the decision is con

tained in the ensuing statement that the consti

tutional provision is a declaration of state policy

assuring to the elector a secret, as distinguished

from an open or announced vote. Bouvier's

definition of "voting by ballot" is quoted to show

that secrecy is the essential part of this man

ner of voting. Ex parte Arnold, 128 Mo. 260,

30 S. W. 769, is cited, and the statement therein

that the expression "election by ballot" has been

expounded and construed by the various courts

of last resort, and with entire unanimity de

clared to be a secret ballot, and that the essential

principle of this manner of voting is that the

elector may conceal from every person the name

of the candidate for whom he votes, is quoted

with approval. Williams v. Stein, 38 Ind. 90;

Ritchie v. Richards, 14 Utah, 345, 7 Pac. 670;

and Brisbin v. Cleary, 26 Minn. 107, i N. W. 825,

are also referred to as supporting the same idea,

In re Voting Machines, 19 R. I. 729, 36 Atl. 716,

is referred to because the court considered the

argument that the framers of the Constitution as

individuals never had in mind such method of

voting, and stated in answer that the question

was not what limitations they might have had

in mind by reason of the methods to which they

were accustomed, but what the language of the

Constitution means or might reasonably mean,

with reference to the matter under consideration.

The Constitution of Massachusetts provides that

representatives should be chosen by a written

vote, and a divided court in opinion of the Jus

tices, 178 Mass. 605, 60 N. E. 139, held that this

authorized the use of voting machines. In this

case it is said that no doubt the picture in the

minds of those who used the words was that of a

piece of paper with the names of the candidates

voted for written upon it in manuscript, but that

the thing which they meant to stop was oral or

hand voting, and the benefits which they meant

to secure were the greater certainty and perma

nence of a material record of each voter's act and

the relative privacy incident to doing that act in

silence. The Michigan court concludes that as

the whole ballot system is based upon the idea

of secrecy, and as this result is as certainly ob

tained by the use of voting machines as by the

use of written or printed ballots, voting by ma

chine is a "voting by ballot'1 within the mean

ing of the Constitution.

ILLINOIS SUPREME COURT.

The same question was tubsequently brought

before the Supreme Court of Illinois in the case of

Lynch v. Malley, 74 Northeastern Reporter, 723.

That court held that the constitution of the state,

which provides that all votes shall be by ballot,

does not render invalid Laws 1891, p. 178, pro

viding for the use of voting machines. The court

rests its decision upon the Michigan case above

referred to, and also reviews the cases In re Vot

ing Machines, R. I. 36 Atl. 716, and In re House

Bill No. 1291, Mass. 60 N. E. 129.

BILL QUIA TIMET. (APPREHENDED INSOL

VENCY OP TORT FEASOR)

TENNESSEE SUPREME COURT-

An attempted extension of the scope and ap.

plication of a bill quia iimet is denied judicial

approbation in Slover v. Coal Creek Coal Co., 8a

Southwestern Reporter, 1131. The complainants

alleged that they were holders of an unliquidated

claim for damages for a tort committed by de

fendant which was a mining coq>oration. It was

also alleged that other claims existed growing out

of the same occurrence and that suits had been

commenced thereon which would go to judgment
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and execution before complainants could obtain

judgment, and that by the levy of the executions,

the leases under which defendant conducted its

business and which constituted its chief asset,

would be forfeited, and all the assets of the de

fendant consumed leaving nothing for complain

ants. Complainants further declared that de

fendant was using every effort to work out its

leases and distribute the avails as profits among

its stockholders, so that its property, which

chiefly consisted of the mines, would be exhausted,

converted into cash, and distributed in the form

of dividends before complainants could obtain a

judgment. All these allegations together are held

to be insufficient to support a bill quia iimet for

the purpose of impounding defendant's property.

There is nothing new in this decision, but it

serves to remind those interested in remedial leg

islation that between the commission of a tort

and judgment therefor, there is an interval during

which the person injured is helpless at common

law against schemes of a tort-feasor to render

himself execution proof. Attachment, in a few

states, affords a remedy more or less effectual.

See for example, N. Y. Code Civ. Proc., $ 635.

Frank Irvine.

CARRIERS. (INTERSTATE COMMERCE)

TEXAS COURT OF CIVIL APPEALS.

A recent case in support of the general propo

sition that the federal regulation of interstate

commerce does not extend to matters of police

regulation by the states is that of Missouri, K. &

T. Ry. Co. of Texas v. Nelson, 87 Southwestern

Reporter, 706, wherein it is held that Tex. Rev.

St. 1895, Arts. 4s6o(f) to 456o(h), making railway

companies liable for the negligence of a servant

affecting another servant, is applicable to an

action for the death of a railroad engineer owing

to a collision between two of defendant's trains

though the trains at the time were engaged in

interstate traffic. It was contended that such an

application of the statute would render it viola-

tive of the commerce clause of the Federal Con

stitution, but the court holds in the language

used by the United States Supreme Court in

Sherlock v. Ailing, 93 U. S. 99, that general legis

lation of this kind prescribing liabilities or duties

of a citizen of a state is not open to any valid

objection because it may affect persons engaged

in foreign or interstate commerce. King v.

Transportation Company, 14 Fed. Cas. 512,

Houston & T. C. R. Co. v. Mayes, 83 S. W. 53,

Brechvill v. Randall, 102 Ind. 528, i N. E. 362,

and Norfolk & "W. Ry. Co. v. Commonwealth, 93

Va. 749, 24 S. E. 837, are cited as supporting, in

a general way the proposition passed upon.

CONSTITUTIONAL LAW. (DENIAL OF EQUAL

PROTECTION OF LAWS — RELIGIOUS LIB

ERTY)

N. Y. SUPREME COURT — SPECIAL TERM.

The charter of the city of Buffalo, in defining

the duties of the school examiners, provides that

they shall hold at least one stated meeting each

month, and shall hold examinations at such of

their regular meetings as they may designate,

and at least as often as once every three months.

Acting under this regulation the Board deter

mined upon a time for examinations, which time

included Saturday. An applicant for a teacher's

license, alleging that she was a member of the

Orthodox Jewish Church, under the teaching of

which labor of any kind on Saturday is regarded

as sinful, protested against the continuation of

examination on Saturday, and brought suit to

enjoin the examiners from continuing the exam

ination on that day. There being no statute

prohibiting the holding of examinations on Sat

urday, or requiring the Board to refrain from ex

amining on that day persons who observe it as a

day of worship, or to grant such persons a special

examination on some other day, the court reaches

the conclusion that plaintiff was not deprived of

the equal protection of law or discriminated

against because of her race by being denied such

examination on some other day than Saturday.

This holding seems to rest largely upon the view

which the court takes of the legal status of Sun

day, which, it is affirmed, is regarded as a day of

rest, merely because it was regarded as such at

common law before that system was adopted in

New York, and not because of its religious ob

servance by any particular sect. The whole

matter seems to be summed up in the court's

statement that the transaction of public business

on Sunday is prohibited because of the character

of the day as a civil institution. Cohn v. Towns-

end, 94 New York Supplement, 817.

CUSTOMS DUTIES. (DAMAGE TO MERCHAN

DISE — REFUND OP DUTIES — SALVAGE)

CIRCUIT COURT OF APPEALS — SECOND CIRCUIT.

The first construction which we have noticed of

the provisions of the so-called Tucker Act is that

contained in United States v. Cornell Steamboat

Co., 137 Federal Reporter, 455. Rev. St. Sec. 2984

(U. S. Comp. St. 1901, p. 1958). declares that the

secretary of the treasury is authorized to abate

or refund the amount of impost duties paid or

accruing upon imported merchandise damaged or
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destroyed accidentally while in custody of the

officers of the customs. Such merchandise was

saved from destruction by fire and the salvors

filed a petition against the United States for an

award of salvage. For the government it was

contended that the statute confided to the sec

retary of the treasury an absolute and irreview-

able discretion to refund in such a case or refuse

to do so as he might see fit. But it was held that

the secretary might not refuse arbitrarily or ca

priciously, and where all the facts enumerated in

the section are presented to him, undisputed, it

should be assumed that that would satisfy him

that the case was within the terms of the section.

It is also decided that under the circumstances

existing in the case the government had such an

interest in the property that it should respond

to those whose services prevented the loss which

it would otherwise have sustained through the

refund.

DAMAGES. (REMOTENESS)

MISSOURI SUPR-EME COURT.

An item of damage for breach of a building con

tract which on its face seems remote, and is so

held by the court, is put forward in Harrison v.

Craven, 87 Southwestern Reporter. 962. Plain

tiff employed defendant to purchase land on which,

together with land already owned by him. plain

tiff intended to erect a building. Defendant

bought the land in his own name and refused to

convey to plaintiff, except on payment of a price

largely in excess of that paid by him. Plaintiff

was thereby unable to commence work on the

building until over a year from the time when he

intended to do so. In the meantime the price

of labor and materials for building increased. It

was not shown that when the agency was created

plaintiff had any contract for the erection of the

building, nor that defendant knew that the price

of labor and materials were going up. In an

action to compel defendant to convey to plaintiff

and for damages for the breach of the contract

of agency, a recovery for the increased price of

labor and materials for building was denied on

the ground that this element of damage was too

remote.

DRUGGISTS. (NEGLIGENCE IN FILLING PRE

SCRIPTION — JUDICIAL NOTICE)

NEW YORK SUPREME COURT — TRIAL TERM.

A case of such importance as to justify mention,

although it was decided at trial term, is Laturen

•u. Bolton Drug Co., 93 New York Supplement,

1035. A physician gave a prescription to his

patient calling for "Elixir Pinus Comp. cum

Heroin." The compound' called for was a pro

prietary medicine and was known as Elixir Pinus

Compositus "with" Heroin. The same manu

facturer ' also made an Elixir Pinus Compositus

without any Heroin. The druggist to whom the

prescription was taken examined a pamphlet

issued by the manufacturer and discovered that

the proportion of Heroin contained in the mix

ture known as Elixir Pinus Compositus with

Heroin was one twenty-fourth of a grain to the

dram. Acting on this information the druggist

added one twenty-fourth of a grain of Heroin

per dram to the Pinus Compositus. As a mat

ter of fact the Elixir Pinus Compositus con

tained a certain porticn of morphine which was

omitted in the Elixir Pinus Compositus with

Heroin, that substance itself being a preparation

of morphine. The prescription as compounded

consequently contained more morphine than the

physician intended. On these facts it is held

that the druggist was not negligent in compound

ing the prescription, the negligence, if any, being

that of the physician in not giving his directions

more explicitly. This is the point which seems

to be of chief importance, and to which the largest

portion of the opinion is devoted, although the

case might well have been decided on the common

sense view of the matter taken by the court when

it says that it will take judicial notice of the

scientific fact that one-tenth of a grain of mor

phine, taken every four hours, could not have a

poisonous effect.

This case seems to decide a point that lies be

tween the general rule of liability of druggists for

compounding dangerous medicines, as held in

Thomas v. Winchester, 6 K.Y. 397, 57 Am. Dec.

455, and followed generally, Peters v. Johnson &

Co., 50 W. Va. 644, 57 L. R. A., 428, and the rule

of non-liab lity for selling unknown dangerous

proprietary medicines in the unbroken package, as

stated in West v. Emanuel, 198 Pa. St. 180, 53

L. R. A. 329.

FISH AND GAME. (OWNERSHIP — NON-RESI

DENT LANDOWNERS)

ARKANSAS SUPREME COURT.

The precise nature and extent of the right of an

owner of land to take fish and game thereon is

determined in State v. Mallory, 83 Southwestern

Reporter, 955. The particular question at issue

was whether Arkansas Act, 1903, p. 306 declaring it

unlawful for any non-resident to hunt or fish at

any season of the year, violated the provision of

the Federal Constitution guarantying to all per

sons the equal protection of the law. The de

fendant Mallorv was a non-resident who owned
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a quantity of land in the state of Arkansas, upon

which land he hunted. As a conclusion from a

number of cases cited and considered, it is held

that the state's ownership of fish and game, is

not such a proprietary interest as will authorize

the granting of a special interest therein, but is

solely for regulation and preservation for common

use and is not inconsistent with a claim of indi

vidual or special ownership by the owner of the

soil. In support of this conclusion the court

cites the following cases: Sanboni v. Ice Com

pany, 82 Minn. 43, 84 N. W. 641, 51 L. R. A. 829,

83 Am. St. Rep. 401; Ice Co. v. Davenport, 149

Mass. 322, 21 N. E. 385, 14 Am. St. Rep. 425;

Rowell v. Doyle, 131 Mass. 474; Brown v. Cun

ningham, 82 Iowa. 512, 48 N. W. 1042, L. R. A.

583; Barrows v. McDermott, 73 Me. 441; Wood

man v. Pittman, 79 Me. 456, 10 Atl. 321, i Am.

St. Rep. 342; Priewe v. Improvement Co., 93

Wis. 534, 67 N. W. 918, 33 L. R. A. 645; McLen

nan v. Prentice, 85 Wis. 427. 55 N. W. 764; 111.

Cent. Ry. Co. v. State of Illinois, 146 U. S. 387,

13 Sup. Ct. no, 36 L. Ed. 1018.

As a more or less necessary corollary of this

holding it is decided that a landowner's right to

take fish and game on his own land which inheres

in him by reason of his ownership of the soil, is a

property right subject only to the state's owner

ship and title held to regulate and preserve the

public use, and hence that a law prohibiting a

non-resident landowner from enjoying this prop

erty right to the same extent that it is enjoyed

by a resident land owner denies the equal protec

tion of the law, and that the taking of such right,

merely because of non-residence, is without due

process of law.

A distinction is to be taken between such game

or fish as may be found within the boundaries of

private property and such game or fish as may be

found elsewhere. The taking of game or fish of

the latter sort may be restricted to citizens of the

state. Corfield v. Coryell, 4 Wash. C. C. 371

(1823) ; McCready v. Virginia, 94 U. S. 391 (1877).

In holding that the rule is otherwise as to game

and fish found within the boundaries of private

property, the principal case indicates the inac

curacy of the rather common allegation that the

ownership of wild animals not yet reduced to

possession is in the state. See Geer v. Connecti

cut, 161 U. S. 519 (1896).

Eugene Wambaugh.

GAMING. (DEALING IN FUTURES — CONSTITU

TIONAL LAW)

NORTH CAROLINA SUPREME COURT.

North Carolina Laws, 1905, c. 538, prohibiting

dealing in futures, where it is not intended by the

parties that the articles agreed to be sold and de

livered shall be actually delivered, is held in State

v. McGinnis, 51 Southeastern Reporter, 50, not to

be violative of the constitutional provision guar

antying equal protection of the laws, merely be

cause section 7 of the act provides that it shll

not apply to any business corporation, etc., en

gaged in the purchase or sale of the necessary

commodities required in the ordinary course of

business. This provision is held not to constitute

a discrimination, because not only the person

mentioned in the exception, but all other persons

have a right under the law to make bona fide

dealings in futures, so that the exception in the

statute was merely the product of an excessive

caution. The statute further provides that proof

that nothing was actually delivered at the date

of the contract and that a margin was put up

shall be prima facie evidence that the contract

was a wagering one. Section 7 above quoted,

limits the application of this provision to such an

extent that it does not apply to purchases or sales

by manufacturers or wholesale merchants of

necessary commodities required in the ordinary-

course of their business, and this exception is

contended to be a discrimination forbidden by

amendment 14 of the Federal Constitution. It is.

however, held that as the provision is a mere rule

of evidence, it does not render the act invalid,

inasmuch as the power to prescribe when, and

under what circumstances, and as to what events

a certain act chall be prima facie evidence is

within the legislative discretion in the exercise of

the police power.

HIGHWAYS. (AUTOMOBILES — LICENSE)

ST. Louis COURT OP APPEALS.

Mo. Laws, 1903, p. 163, section 4, declares that

any person desiring to operate an automobile in a

city must procure a license from the license com

missioner thereof, and if he desires to operate it

in the county outside the city limits, he shall

procure a license from the county clerk of such

county. In construing this statute in case of

State v. Cobb, 87 Southwestern Reporter. 551, the

St. Louis Court of Appeals rules that a license has

only a local application, affords no protection be

yond the boundaries of the jurisdiction of the

officer who issues it, and. consequently, that an

automobile owner is required to take out a license

in each and every county over the roads of which

he desires to run his machine.

HUSBAND AND WIFE. (COMMUNITY PROP

ERTY — RIGHT OF ACTION FOR PERSONAL

INJURIES)

TEXAS COURT OF CIVIL APPEALS.

Without argument or citation of authority, it
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is held in Ligon v. Ligon, 87 Southwestern Re

porter, 838, that a right of action against a rail

road company for personal injuries sustained by

a husband after he and his wife have separated

with the intention of never again living together

as man and wife and after proceedings for divorce

were begun, is community property, one-half of

which may be set apart to the wife on her obtain

ing a divorce.

INDIANS. (EMANCIPATION FROM FEDERAL CON

TROL — SALES OP LIQUOR)

U. S. SUPREME COURT.

In re Heff, 25 Supreme Court Reporter, 506

decides that an Indian allottee on receipt of his

first patent under Act of February 8, 1887, must

be deemed within the provision of section 6 of

that act that upon the completion of such allot

ments and the patenting of the lands to such

allottees, each allottee shall have the benefit of

and be subject to the laws of the state where he

resides. This holding is based xipon the fact that

every allottee is made a citizen and that the issue

of the final patent provided for by section 5 was

to be delayed for twenty-five years when it was

to be issued to the first patentee, or his heirs.

The case arose on habeas corpus to secure the re

lease of a person convicted of selling liquor to an

Indian, and it is held that inasmuch as imder the

act mentioned, an allottee is a citizen of the

United States and of the state in which he re

sides, the sale of liquor to him cannot be made a

crime under the federal laws when a sale to any

other citizen of the state would not be an offense.

It was also contended that although the United

States might not have power as a police regula

tion to punish the sale of liquor within a state by

one citizen to another, it had that power if the

purchaser was an Indian because of the provisions

of Constitution, article i, section 8, empowering

Congress to reg.ilate commerce with foreign na

tions, among the several states and with the Indian

tribes. In answer to this it is in effect decided

that the power" to so regulate commerce, while

extending to commerce between white men and

Indians as individuals, ceases when the Indian

becomes a citizen of th? United States and of the

state in which he resides and does not continue

ad infinituin merely because a person has Indian

blood in his veins.

INNKEEPERS. (LiEN — PROPERTY OP THIRD

PERSON IN POSSESSION OP GUEST)

N. Y. SUP. CT., APP. Div. IST DEPT.

In Horace Waters & Co. v. Gerard, 94 New

York Supplement. 702, the New York Supreme

Court commits itself to a holding which, it seems,

is a trifle in advance of the general current of

authority on this question. It is there held that

a hotel keeper who receives a guest and furnishes

her board and lodging from day to day, without

any special contract as to time or the price to be

paid, is entitled to enforce an innkeeper's lien on

a piano . brought into the hotel by the guest,

though the piano was bought by the guest on

credit under a contract stipulating that the title

was to remain in the seller until the price was

paid, and though the guest left the hotel after ,

having leased rooms therein for a definite period

at a definite rental, and without having paid for

the piano. The holding seems to be on the

theory that as there is nothing that requires any

one to deliver to a guest in a hotel any property

for the use of the guest, any one furnishing such

a guest with property is presumed to do so With

a knowledge of the law which gives to an inn

keeper a lien upon the property brought by a

guest into the hotel, and that a person thus fur

nishing a guest with property for his use in the

hotel voluntarily submits that property to a lien

in favor of the innkeeper. The force of this hold

ing outside of New York is impaired by a strong

dissent by O'Brien, P. J., in which Patterson, J.,

concurs.

This case represents the limit which the modern

decisions have been approaching. Knowledge or

ignorance on the part of the innkeeper that the

goods brought by, or sent to, the guests are not

his property has ceased to be the test; indeed, by

such a test, the true owner might be divested of

his property in his chattels by a thief who, un

suspected, might put up at an inn with them in his

possession— a result not shocking in former times,

but repugnant to modern notions. More recently

the matter has been approached by inquiring

whether the true owner is not involved in the

transaction, by voluntarily giving over possession

to the guest either before he came to the inn or

afterward; in either case, the owner may be said to

give an implied authorization to the person who

has the goods to deal with them in so ordinary

a way as going to an inn, and to incur, thereby,

the usual consequence, that if the innkeeper is

not paid his bill, goods in the possession of the

guest may be held by the landlord. For example,

it is now definitely established that an innkeeper

may detain the samples of commercial travelers

for their bills, notwithstanding it is apparent that

the title to them is in the employer upon the

ground of this implied power, even if the employer

has forbidden the employee to run up bills. The

present case is but one step further in the same

direction.
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INSURANCE. (INJURIES DURING CONSTRUC

TION OF BUILDING — "CONTINGENT LIABIL

ITY" OF OWNER)

N. Y. SUPREME COURT, APPELLATE TERM.

The head-note to the case of Sroka v. Frankfort

American Insurance Company of New York, 94

New York Supplement. 501, would seem to state

a rather startling proposition. It is as follows:

"A policy insuring the owner of a building in

process of erection against loss from common

law or statutory liability arising from the ' con

tingent liability ' of the assured as owner, for dam

ages on account of injuries accidentally suffered

by any person in connection with and during the

construction of the building, caused by the act

or negligence of any contractor or subcontractor,

imposes no liability on the insurer."

The proposition that the document purporting

to be a policy imposes no liability of any kind on

the insurance company seems, however, to be

substantiated by the opinion in the case, wherein

it is said that the somewhat elaborate verbage of

the policy is well calculated to induce in the

mind of a layman a belief that he is obtaining an

insurance against something in return for the

premium he pays, but that, as a matter of fact,

the words are meaningless. "The insurance."

says the cour;, " s against contingent liability" f< r

the act or negligence of a contractor or subcon

tractor. There is no such liability known to the

law. The owner may be liable in a given case

for the result of an accident, but his liability in

such a case will be original and not contingent.

A suggestion by defendant's counsel that the

policy was intended to cover the cost of investiga

ting claims and defending actions when the owner

was wrongfully sued for injuries caused by the

contractor or his workmen is met by the state

ment that it is not apparent why the defendant

admitted that much liability, unless for mere

shame's sake in order to avoid the appearance of

having given nothing for the premium received

but that, even in that event, the "contingent

liability" against which the policy purported to

insure was limited to the owner's "common law

or statutory liability" and that the expense of

defending an unfounded claim was neither a

common law nor statutory liability.

In saying that "the words are meaningless," it

is possible that the court was discouraged too

easily. The language of the policy indicates an

intention that the underwriter shall assume the

liability which may be cast upon the assured in

the future by reason of accident; and as the

liability of the assured has not yet accrued, and

can never accrue except upon condition that an

accident shall happen and that an injury shall

result therefrom, the liability may naturally

enough be called "contingent."

Eugene Wambaugh.

INTOXICATING LIQUORS. (INTERSTATE COM

MERCE — FRAUDULENT SHIPMENT)

KENTUCKY COURT OF APPEALS.

Crigler v. Commonwealth, 87 Southwestern Re

porter, 276, contains a holding relative to the

Interstate Commerce Act, which is analogous to

several cases which have been previously de

cided, but which involves facts which are some

what different from those in any previously

decided case which we have noticed. Whisky

manufactured in Kentucky was sent by the dis

tiller to Ohio, for the express purpose of having

it reshipped from that state into a section of

Kentucky where the local option law was in

force, and where orders for the whisky had been

taken by the distiller's agents. Quoting from

Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct.

132, where Mr. Justice Brown says that the doc

trine of original packages has no application

where the manufacturer puts up the. package

with the express intent of evading the law of

another state, it is held that the fraudulent in

tent of the distiller in the present case prevents

a reshipment from Ohio to Kentucky from con

stituting a subject of interstate commerce.

Prima facie, transportation from Kentucky to

Kentucky by way of Ohio is interstate commerce.

Hanley v. Kansas City S. Ry. Co., 187 U. S. 617

(1903). Quaere whether this would be true in case

the very place of shipment and the very place of

destination were identical. In the principal case

the places were different ; and hence the rule in the

case just now cited is applicable, unless some

other distinction can be taken. The distinction

upon which the decision proceeds being the mere

intent to evade the statutes of Kentucky, it may

be interesting to inquire whether the legal result

would be the same where the intent was wholly

or partly to obtain for the liquor the improvement

sometimes supposed to result from transportation.

Possibly it is a needless refinement to distinguish

between the case where this improvement can be

obtained from transportation within the state of

manufacture, and the case where it can be ob

tained only through subjecting the liquor to the

climate of another state. It is of greater practical

importance to notice that in the principal case the

shipment was from the Kentucky manufacturer to

his own Ohio agent, and then from that same

agent to a Kentucky customer, and that, conse

quently, the decision does not directly solve the
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problem when the Ohio consignee is an inde

pendent contractor who contemplates making sales

in Kentucky. Further, as the Kentucky customer

had been secured before the shipment to Ohio was

made, and as the shipment to Ohio was restricted,

apparently, to the very quantity thus ordered, the

decision does not cover directly the problem when

the shipment to Ohio precedes the receipt of the

order from Kentucky, or even when the ship

ment to Ohio exceeds the order.

Eugene Wambaugh.

JUSTICES OF THE PEACE. (ISSUANCE OP

VOID PROCESS — LIABILITY FOR FALSE IM

PRISONMENT)

N. Y. SUP. CT., APP. Div. 30 DEPT.

In McCarg v. Burr, 94 New York Supplement,

675, a justice of the peace is held liable in dam

ages for false imprisonment for trying, sentencing,

and imprisoning a person \vhcre he was without

jurisdiction. Laws 1899, p. 520, c. 275, $ 35,

gives justices of the peace in the city of Glovers-

ville the same powers, duties, and jurisdiction,

except in criminal cases, as justices of towns.

Code Crim. Proc. $ 56, gives county courts of

special sessions exclusive jurisdiction to deter

mine charges of cruelty to animals. Code Crim.

Proc. § 151, requires a warrant issued by a justice

upon complaint to direct that defendant be

brought before the magistrate issuing the same,

or if the offense was committed in another town

and is one which a court of special sessions has

jurisdiction to try, it must direct that defendant

be brought before a magistrate of the town in

which the offense was committed. The holding

under these statutes that a complaint charging

cruelty to animals, committed in another town,

did not authorize a justice in the city of Glovers-

ville to make a warrant for the arrest of accused

returnable to himself is fairly obvious. But it is

also held, that since the warrant was in excess

of the justice's jurisdiction to issue and was void,

the act of the justice constituted false imprison

ment.

It is admitted, of course, that for an error of

judgment in performing a judicial act a judicial

officer is not responsible civilly. It is also pointed

out that the cases are not entirely in accord in

denning the border line beyond which an officer

cannot go without subjecting himself to civil

liability. Quoting from Blythe v. Tompkins, 2

Abb. Prac. 468, where it is held that a justice of

the peace acts ministerially in issuing and de

livering a criminal warrant, so that if a warrant

is not valid on its face, the justice who issues and

the officer who executes it are liable for false im

prisonment, and citing Reynolds v. Orvis, 7 Cow.

269, and Austin v. Vrooman, 128 N. Y. 233, 28-

N. E. 477, the court determines that the justice

acted ministerially and not judicially, and was

liable for issuing the void warrant.

MANSLAUGHTER. (FAILURE TO FURNISH

MEDICAL ATTENDANCE — RELIGIOUS BELIEF)

INDIANA SUPREME COURT.

Owing to a preliminary holding that where in a

prosecution for involuntary manslaughter the

court directed a verdict for defendant for the

reason that the evidence was insufficient to sus

tain a conviction, the sufficiency of the indict

ment cannot be reviewed on appeal, although the

court intimated that it did not charge a defense

the case of State v. Chenowcth, 71 Northeastern

Reporter, 197, contains no direct decision upon

the merits. It is, however, strongly intimated

that where it is the duty of a person in charge of

an infant child to furnish it with medical atten

dance in order to relieve or cure it of disease, it is

no defense to a prosecution for manslaughter in

case the child dies from want of such attendance

that defendant conscientiously believed that the

teachings of the Bible forbade recourse to medi

cal attendance for that purpose and taught that

prayer was a cure for all disease.

In the course of the dictum it is stated that the

religious doctrine or belief of a person cannot be

recognized as a justification or excuse for his

committing an act which is a criminal offense

under the law of the land. In support of this

doctrine a number of cases are cited including

Reynolds v. United States, 98 U. S. 145, 25 L.

Ed. 244; Miles v. United States, 103 U. S. 304,

26 L. Ed. 481; Specht v. Commonwealth, 49 Am.

Dec. 518; Commonwealth v. Plaisted, 148 Mass.

375, 19 N. E. 224, 2 L. R. A. 142, 12 Am. St.

Rep. 566; Regina v. Downes, 13 Cox, C. C. in;

Rcgina v. Senior. 1899, i Q. B. 283 ; i Bishop,

New Cr. Law, 344, 345 ; People v. Pierson, N. Y.,

68 N. E. 243.

MARRIAGE. (IMPEDIMENT — EFFECT AS TO

INNOCENT PARTY)

TEXAS SUPREME COURT.

A peculiar holding, the explanation of which is

to be found in geographical and historical facts,

and in a somewhat self-contradictory statute to

which those facts gave rise, is contained in Bark-

ley v. Dumke, 87 Southwestern Reporter, 1147.

Therein it is decided that under the Texas Act

of January 20, 1840, entitled "An act to adopt the

common law of England, to repeal certain Mexi

can laws and to regulate the marital rights of

parties," (the body of which is, however, with
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reference to married persons, inconsistent with

the rules of common law, and conformable in the

main to the Spanish law), the common law rule

declaring void the marriage of a woman to a man

who is under the impediment of a prior existing

marriage dees not apply to a woman who con

tracts the marriage in good faith and without

knowledge of the impediment, and as long as she

continues to act innocently she has, as to prop

erty acquired within the time, the rights of a

lawful wife and the corresponding obligations.

PRACTISING MEDICINE. (CHRISTIAN SCI

ENCE TREATMENT — CONSTITUTIONAL LAW)

OHIO SUPREME COURT.

It is now settled in Ohio that the exercise by a

Christian Scientist of his powers or supposed

powers, though in the form of "absent treat

ment," is an "appliance, application, operation

or treatment" within the meaning of a statute

declaring that any one who shall prescribe or

recommend for a fee, any drug, medicine, appli

ance, application, operation or treatment of what

ever nature for the cure or relief of any wound,

fracture, or bodily infirmity or disease, shall be

regarded as practicing medicine. State v. Marble,

73 Northeastern Reporter, 1063.

A contention that the statute was unconstitu

tional was based in this case upon the fact that

members of different schools of medicines were

not required to pass the same form of examina

tion before the State Board of medical registra

tion and examination. Thus osteopaths were

examined only in the methods of treatment used

by their schools, not being required to be familiar

with the subjects of pathology, chemistry, thera

peutics, and the principles and practice of medi

cine and surgery. Upon this provision is based

the argument that as Christian Science entirely

excludes drugs and all other material methods of

treatment, one practicing Christian Science should

not be required to pass an examination in various

different subjects which were not required of the

osteopath and which had no relation to the prac

tice of Christian Science. This argument is met

by the statement that it is not necessary that

other schools of healing should be recognized;

that while the act does not provide a special

examination and limited certificate for Christian

Science practitioners, they may obtain a certifi

cate to practise medicine upon the same condi

tion as others and that there is nothing in the act

requiring them to use the knowledge after they

acquire it. . A number of recent decisions are

cited in support of the conclusion reached, among

them being the following: State of Nebraska v.

Buswell, 40 Neb. 158, 58 N. W. 728, 24 L. R. A.

68; People v. Blue Mountain Joe, 129 111. 370,

21 N. E. 923; Williams v. The People, 121 111.

84, n N. E. 88 1 ; The People v. Gordon, 194 111.

560, 62 N. E. 858, 88 Am. St. Rep. 165; Bragg

v. The State, 134 Ala. 165, 32 South. 767, 5

L. R. A. 925; The State of Iowa v. Bair, 112

Iowa, 466, 84 N. W. 532, 51 L. R. A. 776; The

State of Kansas i: Wilcox, 64 Kan. 789, 68 Pac.

634; Meffert v. Medical Board, 66 Kan. 711, 72

Pac. 247; State of Maine v. Bohemier, 96 Me.

257, 52 Atl. 643; People v. Reetz, 127 Mich. 87,

86' N. W. 396; State v. Biggs, 133 N. C. 729, 46

S. E. 401, 64 L. R. A. 139, 98 Am. St. Rep. 731,

(monographic note); State v. Heath, Iowa, 101

N. W. 429.

TAXATION. (NATIONAL BANKS — DISCRIMINA

TION)

UNITED STATES SUPREME COURT.

In the case of City of Covington v. First National

Bank of Covington, 25 Supreme Court, Reporter,

562, it is determined that the retroactive provis

ion of Kentucky Act, March 21, 1900, relating

solely to national banks, and charging such

banks with liability for taxes for past years on

their capital stock, whether held within or with

out the state, as well as sxibjecting them to a

penalty in addition for delinquency, operates as a

discrimination against such banks, in view of the

fact that before the passage of such act national

banks were not required to return for taxation

shares of their .capital stock held outside of the

state, and that other capital is not required to

do so now.

TELEGRAMS. (DELAY IN DELIVERY — MENTAL

ANGUISH)

KENTUCKY COURT OF APPEALS.

In Western Union Tel. Co. v. Reid, 85 South

western Reporter, 1171, it is held that mental

anguish of a father in beholding the sufferings of

his child during the period that a telegraph com

pany negligently delays delivering a message to a

physician, announcing the nature of the child's

trouble and requesting his immediate presence

with surgical instruments, is not a proper element

of recovery against the telegraph company. This

would seem to be somewhat in conflict with the

holding of the Supreme Court of Tennessee in

Western Union Tel. Co. v. Robinson, 37 S. W.

545-

TRADING STAMPS. (ASSIGNABILITY — RIGHT

OF MERCHANT TO REISSUE)

NEW JERSEY COURT OF CHANCERY.

Other cases have shown the trading-stamp

companies on the defensive, attacking legislation
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intended to limit or destroy their business, but

in Spcrry & Hutchinson Co. v, Hertzberg, 60

Atlantic Reporter, 368, however, the company at

tempts to restrain a merchant who had no con

tract with it, from giving to his customers stamps

obtained from persons to whom they had been

regularly issued by merchants who had such con

tracts. Stamps are issued to merchants under

a contract providing that they shall be given out

to purchasers of goods and that the company

holds itself ready at all times to redeem the

stamps in merchandise when a specified quantity

of them is presented. Under these circumstances,

it is held that the stamps are choses in action

which are assignable and over which the trading

stamp company has no control after they have

once been given out by a merchant in accordance

with this contract. It is also held that after

stamps have been issued in this manner by the

trading-stamp company, it has no power by a

subsequent change of its plans and contract with

its customers to limit the transferable quality of

stamps theretofore issued and which have passed

to dealers and persons dealing with its customers

in the regular way. A contention, so palpably-

untenable as to create some mild surprise that it

was advanced, is settled by the decision that

there is no presumption that any particular

scheme or plan of business, although lawful, is

necessary, or even specially advantageous to the

growth of commerce and the advance of civiliza

tion, and hence the trading-stamp business is not

per se one which the courts must protect.

TRADING STAMPS. (RIGHT OF MERCHANT TO

REISSUE — NATURE OF OBLIGATION)

U. S. C. C. RHODE ISLAND.

The case of Sperry & Hutchinson Co. v. Me

chanics Clothing Company. 135 Federal Reporter,

833, was unpublished at the time the New Jersey

case was decided and is in direct conflict with it.

Here it was held that the complainant had the

right to restrict the use of the stamps by contract

and that stamps having once been issued by a

merchant were fittiftus officio except for redemp

tion and though transferable for that purpose,

defendant's use thereof was an improper inter

ference with complainant's business, which com

plainant was entitled to restrain. The precise

point of difference between these two cases seems

to lie in the different view which the Federal Court

takes of the nature of the transaction between the

trading-stamp company and the merchant who

purchases the stamps. The trading stamp is not

regarded by this court as ordinary property,

but is said to be stti generis and to represent a

somewhat complicated transaction imposing nec

essary limitations upon the modes in which it

may be transferred. The trading-stamp com

pany by extensive advertising creates a demand

for the stamps, and in effect sells to the merchant

the right to supply this demand by issuing stamps

which are at the time of the issue the property of

the trading-stamp company. Thus, it is argued,

the merchant is, in a certain sense, the agent of

the company in issuing the stamps. Hence, the

stamp, when issued, represents a closed transac

tion between the merchant and the company.

Under this view the stamp is regarded by the

Federal Court as a token or voucher of the sale

and use of a certain amount of advertising, and is

designed for a single use in an advertising scheme.

Arguing from this standpoint, it is concluded that

the merchant who obtains the stamps from per

sons who did not acquire them for advertising

purposes, secures for himself the ability to do

what it was not intended the collector of stamps

should do. and that as the trading-stamp company

has made large expenditures to create a demand

for the stamps, the merchant who obtains them

second hand and reuses them as an advertise

ment, gets for nothing what others are required

to pay for, which it is contended he has no right

to do.

WILLS. (DIRECTION FOR ERECTION OF MONU

MENT — DUTY OF EXECUTOR)

CALIFORNIA COURT OF APPEALS.

A case for which no known precedent exists is

that of In re Koppikus' Estate, 81 Pacific Reporter,

732. The testatrix left her husband as her sole

heir, and provided by will for the erection of a

monument over her grave at a cost of $1,000.

She also gave directions that she be buried in a

certain cemetery, and the body was buried there

with the knowledge and consent of the husband.

After a petition was filed asking a sale of real

estate for the pxirpose of raising funds to erect a

monument the husband caused the remains to be

cremated and the ashes were not returned to the

grave. In opposition to this petition it was con

tended that the testatrix by the direction in her

will attempted to dispose of her dead body, but

it was held that even if such was her intention it

was carried into execution by her husband, who

would have the right to dispose of it himself, and

that when her grave was located and established

at the place directed by her, the removal of the

remains and their cremation did not change its

location, it having become, for the purposes of

the case, a certain, fixed, and definite place; a

grave without regard to the presence therein of

the body, so that the executor was required to

erect a monument as contemplated in the will.



614 THE GREEN BAG

THE LIGHTER SIDE

His Client Won the Case. — The late Charles P.

Thompson of the Supreme Court at one time

in his practice had a client named Michael

Dougherty, who had been arrested for the ille

gal sale of liquor. The police had no evidence

•except one pint of whisky, which their search

•of his alleged kitchen bar-room revealed.

In the Superior Court this evidence was

produced and a somewhat vivid claim made

•of prima facie evidence of guilt by the prosecu

ting attorney. During all this Mr. Thompson

was silent. When his turn came for the

defense he arose and said :

"Michael Dougherty, take the stand." And

•"Mike," with big red nose, unshaven face,

bleared eyes and a general appearance of

•dilapitation and dejection, took the stand.

"Michael Dougherty, look upon the jury.

Gentlemen of the jury, look on Michael Dough

erty, " said Mr. Thompson. All complied.

Mr. Thompson himself, silently and steadily

gazing at "Mike" for a moment, slowly and

with solemnity, turned to the jury and said:

"Gentlemen of the jury, do you mean to say

to this Court and to me that you honestly and

truly believe that Michael Dougherty, if he

had a pint of whiskey, would sell it?"

It is needless to say "Mike" was acquitted,

— Boston Herald.

Colonial. — " Colonel " McConogue, of Mason

'City, I., a leading lawyer of that State, received

the sobriquet which lends military dignity to his

name by having been on the staff of the late

Governor Boise. He is too young a man to have

been in the Civil War, and was too busy with

a paying law practice to help whip the Span-

liards. The "Colonel," is a large man, with a

great store of severe dignity. Some years ago

"he attended the American Bar Association,

-and was constantly referred to by the Iowa

contingent as the "Colonel." One day, Mr.

A , a little inquisitive lawyer from some

where down in Massachusetts, accosted the

•dignified Colonel with: "Excuse me, Mr. Mc-

Conlogue, but will you kindly tell me where

you got your appelation of 'Colonel'; you

don't appear to be old enough to have been

in the Civil War?" McConlogue, assuming his

.most imperious look, eyed the little man for

fully a minute, and then burst out: "Good

God, man, go read your country's history!"

A Non-Possibility. — He was a large, raw-

boned, red-faced lawyer from Maine, lately

settled in a Southern State, 'and, of course,

ambitious of making a reputation in his pro

fession. His mouth was so large that it was

unnecessary for him in uttering a word to

more than half open his mouth, the corners

thereof being the parts called into requisition.

He bad on the inquisitorial block, a back

woodsman as a witness. The witness had

replied to a question from the interrogating

lawyer, that "It was a non-possibility."

Quoth the lawyer, "a non-possibility?" "Xow

will you tell this Court and this jury here

what you mean by a non-possibility? Give us

an example." Witness: "Well I think it

u'd be a non-possibility to make your mouf

enny bigger widout setting your years furder

back."

Of .course the dignity of the court was

suspended.

Lamar and Taft. — Secretary Taft has always

been an enthusiastic admirer of the late Justice

Lamar, of Mississippi. Mr. Taft was assistant

attorney-general when Justice Lamar was on

the United States supreme bench. The first

time the big Ohio man appeared before that

august tribunal, he stumbled through a small

duty just as the judges were about to retire.

He was much embarrassed and felt that he had

not appeared at all to advantage. As he was

about to hurry away Justice Lamar came over,

threw an arm over his shoulder and said in

kindly tones: "It's all right, my boy. Don't

you be afraid of those old fellows on the bench.

They won't bite you. Even if they wanted to

their teeth are too old and worn to do much

damage. If you but knew it, yours are twice

as sharp." The secretary in telling of this

incident says: "From that day to this I

have never ceased to thank the lovable

Mississippian for making me have faith in

myself."

The Theory of Insurance. — ANXIOUS INQUIRER

IN INSURANCE OFFICE. — "I understand that

for $5 I can insure my house for $1,000?"
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CLERK. — " Yes, madam ; if your house burns

down, we pay you $1,000."

INQUIRER. — "And do you make any

inquiries as to the origin of the fire ? ' '

CLERK. —-"We make the most careful

inquiries, madam."

INQUIRER. — "Ah! I thought there was a

catch in it somewhere." — Fireman's Fund

Record.

Case for the Court's Ruling. — Going down

Chesapeake Bay on an excursion when the wind

was fresh and the white-caps tumultuous, Judge

Hall, of North Carolina, became terribly sea

sick.

"My dear Hall," said Chief Justice Waite,

-who was one of the party, and who was as

comfortable as an old sea-dog, "can I do any

thing for you? Just suggest what you wish."

"1 wish," groaned the sick jurist, "that

your honor would over-rule this motion. " —

Boston Herald.

Ancestral Damages. — Playwrights will hence

forth have to be careful how they wound the

sensibilities of the descendants of historic per

sonages hitherto thought to have been "bad

•ones. " The grandson of Bertier Sauvigny,

who as comptroller-general of the treasury was

hanged to a lamp-post during the French revo

lution, has obtained a judgment and damages

against the author of a play describing his

ancestor as a "villain," as he probably was.

What is to prevent the descendants of Cain —

and there are many— from now bringing suits

against people who speak of him as a murderer

and wanting in the fraternal instinct ?

His One Plea. — Joseph S was on trial for

the murder of his father and mother ; the

evidence was direct and conclusive and the jury

handed in a verdict of "Guilty in the first de

gree" without leaving their seats. The judge

asked "Joseph S have you anything to say

before this Court proceeds to sentence?"

"Only this, Your Honor," S replied,

41 1 hope you will use the customary' leniency

to orphans."

On His Own Recognizances. — Peter Smith had

fallen from an elevator in Kansas City and was

somewhat shaken up and bruised, and when he

• picked himself up, the only bystander, an utter

stranger, seeing the frown on his face, and notic

ing that he was not hurt, laughed at him,

whereupon Peter promptly called him a " Lunk-

headed old fool," and walked off. . . .

A few months later, the damage suit of

said Peter Smith against the elevator company

was being tried in the Circuit Court, wherein

said Peter claimed that he was greatly injured

by the fall aforesaid, was picked up uncon

scious, etc. The aforesaid stranger was a

witness for the defendant and testified that

plaintiff was not picked up unconscious but

that he "picked himself up and walked off."

When asked how he knew that plaintiff was

not unconscious, he replied, "He recognized

me. " He was then asked if plaintiff had ever

seen him before and replied in the negative,

whereupon he was asked what plaintiff said

to him that caused him to think that plain

tiff recognized him. His answer quoted plain

tiff's language to him given above, his reply

being, "He called me a ' Lunk-headed old

fool. ' " It is needless to say that it took

some time to restore solemnity -in the court

room.

So held in Michigan. — Some years ago a very

able lawyer, whom, for purposes of designation

we shall call "Judge Jones" for the simple

reason that that was not his real name and

we do not care to give away his identity, who

has since become prominent as a law writer,

and whose books adorn the shelves of most

up-to-date attorneys, was called, on account of

his known ability, to the position of law lec

turer in a college of law in a western city,

which shall be nameless.

Now, the judge, as already stated, though

an able lawyer and excellent instructor, was

nervous and somewhat fussy, as well as quick

tempered and inclined to scold, and this the

students soon discovered and often took advan

tage of it to annoy him.

In the course of his law lectures, in speak

ing of any mooted ' law question, he would

give the holdings of the courts of the different

states, but most frequently referring to the

courts of the State of Michigan, as he was

more conversant with "holdings" of the

courts of that State than any other (he had

practised in that State before accepting the

position which he then held), and by the
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frequent use of the expression, "so held in

Michigan" he had so familiarized the class

with the expression that it had gotten to be

quite a catch word among the boys.

One day, during a lecture that he was

giving to his class, the young men were more

than usually unattentive and noisy until the

judge quite lost his temper, and stopping in

the midst of his lecture he gave them a scorch

ing that was so hot that it fairly hissed, and

finally concluded with the interrogatory, "Do

you suppose that I'm a fool to put up with

such things?"

Immediately from a rear seat came a squeek-

ing voice, "It's so held in Michigan."

Both Expired. — The charge was one of keep

ing a dog without a license, and the defend

ant evinced a tendency to interrupt the evi

dence. He was sternly hushed, but eventually

his turn came. The clerk of the court turned

to him: "Do you wish the court to under

stand that you refuse to renew vour dog

license?"

"Yes, but "

"We want no buts. You must renew the

license or you will be fined. You know it

expired on the ist of January."

"Yes; but so did the dog. Do I have to

renew him, too?" — The Taller.

From Tennessee. — Legislatures of the differ

ent states at times introduce unique and pecu

liar bills, but they generally are not passed

into laws; but the Legislature of Tennessee

in 1901, passed a bill incorporating the town

of Ripley, in Lauderdale County (which is in

the printed acts, being Chapter 223, page

461), that is quite a freak. In setting out

the corporate limits of the town by metes

and bounds the following appears, to wit :

"Thence North Eighty five degrees East

to a black-gum marked with a cross and with

misseltoe in the top and with a blue bird

sitting on a limb, which tree is a short distance

East of Ed Johnsons' horse lot;"

The foregoing is a verbatim copy of the

printed acts, signed by the speakers of both

the lower house and senate and the governor.

Hopeful of His Young Client. — Atty.-Gen.

Moody relates the following story: Happen

ing by the police court in Washington, he

went in to see the workings of Judge Kim-

ball's court. Two colored boys of about ten

years were being arraigned for having been

disobedient and wayward. Officers gave testi

mony that the boys ran away from home

and slept in boxes and under doorsteps; and

one of the boys, Willie Jones, was charged

with stealing a bicycle belonging to a little

white boy.

A colored attorney named Smith arose and

addressed the court in effect as follows: "If

it please Your Honor, I appear for that boy

there, Willie Jones — step out, Willie Jones.

Now, he is the son of Mr. Jones, that gentle

man there in white overalls. Mr. Jones says

he thinks this great city is not the right place

to bring up a boy, and if Your Honor sees fit

to let Willie off he will send him down to

Virginia to his old uncle's farm, where he can

be looked after (here Mr. Smith was carried

away with his argument), and where he won't

see any bicycles, or tricycles, or automobiles,

or "

The judge stopped him here and said:

"Now, Mr. Smith, you do not think Willie

Jones would steal an automobile, do you?"

Smith was puzzled for a moment, and then

replied: "Well, Your Honor, they do claim

this boy stole a bicycle, and the Lord knows

he is bound to grow." — Boston Herald.

The Attorney-General of Porto Rico Leads a

Strenuous Life. — Some idea may be had of

the scope of the duties which the common

people of Porto Rico think belong to the At

torney-General from the fact that Judge Sav

age, who is acting in that capacity during the

absence of Attorney-General Feuille in the

United States, was awakened from, his slum

bers at half past twelve the other night to

receive the following telegram:

"Have this day been summoned to appear

before the Municipal Court to-morrow the

1 2th at nine o'clock A.M. Summon served

by child twelve years old, the Marshal being

present in the town. I communicate this to

you, requesting that you advise me if it is

according to law."

Being long accustomed to a paternal gov

ernment, the average Porto Rican applies to

the Executive Department on all occasions to

right his wrongs, real or imaginary.
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JEROME THE LAWYER

BY ARTHUR TRAIN

THE fearlessly aggressive personality of

the present district attorney of New

York County, with his acknowledged capac

ity and effectiveness as a public prosecutor

has naturally aroused the interest and com

mendation of the public somewhat to the

exclusion of a proper appreciation of his

ability and achievements in a purely pro

fessional capacity. One often hears asked

the question, "Does Jerome know any law,

or is he merely a fighter?" It is the pur

pose of this article to answer this interroga

tion and to satisfy the reader that while

Jerome indubitably is a "fighter," an ener

getic servant of the public, and a leader of

popular opinion, he is at the same time a

trained lawyer of judicial mind, who com

bines with a thorough knowledge of the

law an unusual originality and independence

of thought and an extraordinary breadth of

legal vision. Judged impartially upon their

merits it is by no means sure that Jerome's

greatest, as well as his most permanent, ser

vices to the community in which he dwells,

have not been performed as a maker of

law and of laws, rather than as a mere

prosecutor of criminals or as a public-

spirited citizen.

Jerome was compelled to abandon his

college course at Amherst in 1881 at

the end of his junior term, on account of

general ill health, which for several years

interfered with his legal studies but which

did not prevent his graduating with dis

tinction from the Columbia Law School in

1884. He was an enthusiastic and exhaus

tive student, and while entering immedi

ately into general practice, made it a point

to continue his studies into those branches

of the law not covered by the curriculum,

digesting text books and reports, and fitting

himself in every possible way for the prob

lems which he might later have to solve.

When, therefore, in 1888, he was appointed

a deputy assistant upon the • professional

staff of John R. Fellows, then district attor

ney of New York County, he brought with

him a general and effective knowledge of

the law as a whole, unusual in an occupant

of what has generally been regarded as a

semi-political office. His vigor and resource

fulness in court, and his quickness of mind

and practical grasp of fact, led Mr. Fellows

at once to put his new assistant at trial

work of the most varied and often of the

most difficult character, and during the two

years which followed, Jerome gave excel

lent account of himself as a capable and

astute trial lawyer, as well as an acute and

able arguer of points of law.

In those days, when the volume of busi

ness, though large, was relatively small as

compared with that of the present time,

the "trial-assistants," so called, not only

conducted their cases in court but took

them up on appeal after conviction. In

this way Jerome had the opportunity and

the consequent experience of defending a

large number of his own convictions before

the Court of Appeals.

Among these was the now famous case of

The People versus Moran, which finally

determined the doctrines which were to

govern attempts at crime in the state of

New York. Moran had been observed by

a detective to place his hand in the pocket

of an unknown woman and to withdraw it

empty, under circumstances clearly indica
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tive of an intent to steal. The woman dis

appeared and it was impossible to show upon

the trial that she had anything in her

pocket. While it was true that a Massachu

setts decision in a precisely similar case, held

that such an act was a criminal attempt

(Commonwealth v. McDonald, 5 Cush. 365),

the last English cases (Reg. v. McPherson

D. & B., 197 and Reg. a. Collins L. & C.,4yi)

together with the whole trend of English de

cision, were to the contrary, while the law in

New York, though in a somewhat confused

condition, seemed to favor the English rule-

Jerome argued the point tenaciously in the

trial court and convicted his man, the verdict

in all probability, being the result quite as

much of the jury's liking for the persistence

and determination of the young assistant

as of their horror of the crime itself. The

rest of the staff told Jerome he was wasting

time to follow the thing up on appeal; but

he spent many laborious days and nights

upon his brief, and argued the case with

much learning and subtlety before the Gen

eral Term of the Supreme Court, where he

had the chagrin of seeing the conviction re

versed on a rather specious distinction be

tween "intent" and "attempt," the court

standing two to one, with Justices Van

Brunt and Barrett prevailing against Jus

tice Daniels. Nothing daunted, Jerome ap

pealed the case into the Court of Appeals,

where this time the conviction was unani

mously sustained and the decision of the

General Term reversed (Peo. v. Moran, 123

N. Y. 254), while the court in a ten page

opinion disapproved the English cases of

Reg. v. McPherson and Reg. v. Collins. A

few years later, the Court of Crown Cases

Reserved over-ruled Reg. v. Collins in Reg.

v. Brown (16 Cox, C. C. 715), arid Reg. v.

Ring (17 Cox C. C. 491), and fell into line

with the Moran case.

Jerome resumed private practice in 1890

and almost immediately had a second

opportunity to distinguish himself, being

retained as special counsel for The People

to argue The People versus Cannon on ap

peal. This case, which has since become a

controlling decision on that branch of con

stitutional law, turned upon the constitu

tionality of a statute making the mere

possession of certain articles by dealers in-

second-hand materials presumptive evidence

of illegal traffic. Everett P. Wheeler and

William J. (now Justice) Gaynor, offered an

able brief for the appellants, but the Court

of Appeals in a fourteen page opinion sus

tained the act. (Peo. v. Cannon, 139 N. Y.

645-)

The first case in which Jerome appeared

as private counsel, and which attracted at

the time any very wide attention, was that

of The People versus Carlisle Harris. He-

had not sought criminal cases on entering

general practice and most of his work had.

been purely civil in character, but he could

ill afford to refuse a retainer, and prepared

himself thoroughly to defend his client as .

best he could. It will be recalled that

Harris had been indicted for poisoning his

girl wife by means of morphine, and the

clinical history of the case pointed clearly

towards that conclusion. It was obvious

from the start, that the only phase of the case

uponwhich any adequate doubt could possibly

be raised was on the actual cause of death.

Jerome made an exhaustive study of the

chemical and physiological questions in

volved, even undertaking some original ex

periments, and advanced as a defense the

theory of ptomaine poisoning, which up to

that time had hardly been heard of in a

court of law. While John A. Taylor ap

peared as senior counsel, upon Jerome fell

the entire burden of the actual conduct of

the trial, and although Harris was justly

convicted, Jerome's brilliant cross-examina

tion of the prosecution's experts will long

be remembered, as well as the learning and

ingenuity which he displayed in an obvi

ously hopeless cause.

Shortly after this he was retained, to

gether with John W. Goff, now Recorder of

New York County, as counsel for the Com

mittee of Seventy, in which capacity he
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was actively engaged in the Lexow investi

gation and performed valuable services as

a drafter of proposed legislation, being one

of a sub-committee of .three, composed of

Lewis L. Delafield, James Kilbreth, and

himself, to prepare the Special Sessions law

which was to create a new court for the

trial of misdemeanors. The general law

committee, composed of the most eminent

members of the legal profession in New

York, adopted the proposed statute as

drawn, and it subsequently became law.

(L., 1895, ch. 601.)

By a singularly appropriate and felici

tous appointment, Jerome now became on

July ist, 1895, one of the original members

of the very court which he had been instru

mental in creating. The acceptance of this

position, however, which implied constant

service for a long period of time and an

absolute abandonment of private practice.

was regarded by his friends as singularly

unfortunate for a young and ambitious

lawyer with his way to make, but here

Jerome's love of public service happily

prevailed over his more conservative judg

ment. It is a strange coincidence in the

career of this unique citizen, that most

of the important decisions which he has

reached have been diametrically opposed to

the advice and counsel of his friends and

advisers; they have been made, regardless

of political or professional advancement;

they have at times seemed an abandonment

of almost everything which to most men

seem desirable, and yet, curiously enough,

each of the decisions made in this manner

has been accompanied by no loss of prestige

or position to Jerome himself, and has

resulted, I believe it to be universally

admitted, in the elevation of the standard

of public service. With Jerome's acceptance

of a petty judgeship, which was stigmatized

by his friends as little better than a police

magistracy, he took a step which in the

case of four men out of five would have

resulted in permanent disappearance from

public and professional life.

In Jerome's case, however, it was in many

ways his making, for it gave him an oppor

tunity for the thorough study of human

nature and of the practical effect of legisla

tion, which he could have secured in no other

way. It is out of this knowledge that the

writer submits that Jerome's chief effective

ness has grown. He has never been con

tent to sit back after an unsuccessful prose

cution and say, "The present - state of the

law is such that cases of this sort are practi

cally hopeless," or, "If we had a law which

fully covered this kind of thing we might

accomplish something." Instead, what he

says (and he says it on his feet and with

his fist clenched) is; — "The law is useless

as it stands; the legislature must pass a bill

that will cover every aspect of this business

so that I can put these rascals in jail," and

then without more ado he retires to his

library with a stenographer and returns

with a drafted bill in his hand, which gen

erally sooner or later becomes law, and the

rascals go to jail.

Jerome is a constructive force. To a

man of his resources there is no such thing

as a failure to enforce the law, unless the

law be of that character, which he has

called (in his little pamphlet entitled

"The Liquor Tax Law in New York")

"unenforceable." This he defines as being

a law "which under Democratic forms of

government, based upon universal suffrage,

is not permanently enforceable by authori

ties locally elected or appointed, because

the acts prohibited are of such a character

that a considerable number of the inhabi

tants of the locality do not consider the

prohibited acts immoral in themselves and

do not yield willing obedience to the law. "

Such laws Jerome believes should be

amended, until they represent the actual

principles of the community where it is

sought to enforce them.

It is in this ability to get to the root of

a difficulty, that Jerome the lawyer differ

entiates himself from his predecessors in

office. If the law is inadequate he demands
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a new one and gets it. In this way he has

personally drafted and secured the enact

ment of what is commonly known as the

" Canfield Bill, " which covers so exhaustively

the question of the privilege of witnesses

in gambling cases who decline to answer

questions on the ground that their answers

may tend to incriminate them, that prac

tically every gambler in New York City

went out of business on its passage. In

the "Prince Bill, "which amplifies the law

against bribery to include specifically the

bribing of representatives of labor organi

zations, and also extends the non-availabil

ity of pleas of privilege as established by

the "Canfield Bill" to witnesses in pro

ceedings instituted thereunder, he performed

a valuable service to both labor and capital ;

and by his statute passed to remedy the

desperate situation in which creditors found

themselves after a fraudulent bankruptcy,

where the books of the bankrupt had dis

appeared, by making the failure of such

an one to produce his books on due notice

presumptive evidence that his written rep

resentations as to his financial condition were

originally false, he has rendered inesti

mable assistance to the merchants of the

state.

By the simple drafting of a statute, Je

rome drove the gamblers from New York

when no other district attorney, no matter

how honest may have been his intention,

saw his way to do more than make a few

ineffectual attempts to prosecute them be

fore juries which rarely found tliem guilty,

and it is not unreasonable to believe that

the number of fraudulent bankruptcies will

hereafter be reduced fifty per cent, when

prior to Jerome's incumbency in office, con

victions for crimes arising out of such

frauds or for obtaining goods or credit by

means of false representations as to finan

cial condition, were practically unheard

of.

Statutes of this character could have been

drawn only by a man who united with a

thorough knowledge of the necessities of the

situation a comprehensive and subtle knowl

edge of the law itself.

No public official could have accomplished

what Jerome has done unless he had had con

fidence in himself and in his own judgment.

Jerome follows no interpretation of law

which does not seem to him reasonable and

right. He steps boldly in where angels

might well fear to tread. If the law per

mits him to do an act he does it, and he

stops at nothing in carrying out his objects

within the law. When as a Special Ses

sion justice, he cooperated with District

Attorney Philbin for the purpose of demon

strating that the alleged inability of the

police to put a stop to the pool rooms was

a pure farce and a mere cover for the col

lection of graft, many there were who

raised their hands in horror at the sight of a

judge doffing his silken robe of office, ac

companying the officers while they executed

warrants which he himself had issued, and

in many cases holding court in the very

locus of the crime as soon as the arrests had

been made. There were among these horri

fied conservatives, many men learned in the

law and prominent at the Bar, who averred

that such acts were in violation of the con

stitutional rights of the persons thus appre

hended. But Jerome the lawyer thought

differently. It was no mere desire on his

part to jump into the public eye and plav

to the gallery irrespective of the law, that

animated him, but a conscientious belief that

only in this way could the situation be

dealt with, arrived at after a comprehen

sive study of the law governing the situa

tion. When Jerome the lawyer had deter

mined that his course was justifiable, then

Jerome the judge went out and followed it.

That his opinion was right is demonstrated

by the fact that although over fifteen writs

of prohibition, mandamus and habeas cor

pus were brought on the ground that the

constitutional rights of the defendants had

been violated in these cases, the Supreme

Court in even' instance dismissed the writs,

and every prisoner indicted by the Grand
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Jury (and there were some eighty of them)

pleaded guilty, was convicted before a jury,

or fled the jurisdiction.

It is this independence of thought and

fearlessness of action which characterize

Jerome as a lawyer. The result has been a

comprehensive development of the criminal

law within his four years of office. Indeed,

one member of the Bar has facetiously re

marked, that since Jerome's incumbency,

"acts have become crimes which have

hitherto been regarded as virtues."

Yet with all his originality and resource

fulness of mind, he is rarely misled by any

mere impulse or desire to prosecute. Time

and again the press have clamored for prose

cution, of corporations and individuals

which Jerome as a lawyer believed to be

beyond the scope of the criminal law. By

yielding to his natural inclinations and to

public pressure he might well have added

to his reputation as a fearless official and

gained hasty general commendation, but

this he has firmly refused to do. When the

New York Central terminal accident oc

curred, the press instantly demanded the

indictment of the corporation for man

slaughter. The papers were filled with star

ing headlines prophesying the sensational

prosecutions of directors which Jerome

would of course immediately initiate. But

he disappointed them all. He knew that

the corporation had been guilty of main

taining a condition of affairs in the tunnel

which did in fact amount to a public nuis

ance. The accident in question might have

resulted at any time from this condition,

since the signals might have been obscured

by smoke. But unfortunately for the yel

low press, the accident, in point of fact, had

been due not to the obscuring of signals, but

to the failure of the engineer to observe

them. Jerome, in the face of public opin

ion, firmly refused to undertake the popular

and spectacular prosecution of Mr. Depew,

Mr. Vanderbilt, and the others, for man

slaughter, and instead indicted and tried

the negligent engineer. It is, however, true

that the District Attorney believed that the

directors should be indicted for maintaining

a nuisance, and vainly tried to induce the

Grand Jury to take action. His conduct in

the case of the Metropolitan Street Railway

was equally conservative. Persons who are

prone to regard him as a seeker after noto

riety rather than as a lawyer, would do well

to investigate the facts. Jerome asks for

no indictments which in his opinion cannot

be sustained in law and where the facts

cannot be construed legally to constitute a

crime.

Only during his administration has the

appeal work of the office been brought to

its present state of efficiency, and it is a

conservative statement to say that never

before has the purely legal side of the ad

ministration of criminal justice received so

much attention from the prosecuting officer

in New York County, and in this purely

legal aspect of his labors Jerome is seen at

his best. While he rarely takes part in

the actual conduct of a case by examining

witnesses or addressing the jury, he makes

it a point to appear in person and argue

the more difficult questions of law pre

sented by demurrer or otherwise pending

and throughout the more important trials.

On such occasions, Jerome's knowledge of

law and grasp of fact make him the domi

nant figure in the court room. Without

any waste of time or superfluity of words

he seizes upon the salient point involved,

shakes it free from the mass of irrelevant

statement and specious argument in which

it may be entangled, and in a few direct and

oftentimes scathing sentences demonstrates

the accuracy of his contention. On the

other hand, if Jerome the lawyer thinks he

is wrong he never hesitates to say so.

"Give the devil his due and two more"

is his principle, and this just as true whether

the poor devil be in the right or in the wrong.

But when Jerome has thought he was right

the courts have usually agreed with him.

At the beginning of Jerome's term, the

appeal business necessarily involved cases
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which had been tried under his predeces

sors, and it would be difficult to present

detailed statistics of the work of the Appeal

Bureau.

It is, however, interesting to observe that

since Jerome took office twelve cases of

murder in the first degree have been argued

on appeal, and, in every instance, the

judgment has been affirmed. The respective

defendants were: Filipelli, Flanigan, Triola,

Conklin, Gaimari, Tobin, Spencer, Koenig,

Totterman, Jackson, Breen, and Patrick.

The fact that during the court year,

which comprises the months of October,

1904 — June, 1905, thirty-five matters were

argued in the Appellate Division, and

twenty-six in the Court of Appeals of which

but two were lost, speaks for itself.

People often ask why Jerome does not

try cases himself. The reason is that his

purely legal duties do not leave him time.

It is as a lawyer even more than as a fighter

that Jerome is of such inestimable service

As a public officer to the citizens who

elected him. It is as a lawyer that he sits

day after day in his office, passing upon the

complex situations presented in intricate

commercial and financial frauds, in the

mismanagement of corporations, in the

delicate questions of jurisdiction and extra

dition, and in the large number of investiga

tions into malfeasance in public office which

have been instituted under his direction.

As a lawyer, he knows the iniquities pos

sible to members of his profession, and with

relentless persistence he has pursued and

brought to justice eight members of the

New York Bar during his term of office,

including lawyers Robert A. Ammon, Mills,

Birnbaum, Conlon, Harris, Seeley, Alderdice,

and Wooten. A majority of these convic

tions were for crimes arising out of breaches

of trust towards the client by the defendant.

Some fifteen other members of the legal pro

fession are awaiting trial.

In conclusion, this fragmentary sketch

would be incomplete indeed, without some

reference to the fact that Jerome is and al

ways has been "the lawyer" of his office as

well as its "chief." When the members of

his official family make use of this latter

term for him with affectionate respect, it is

in no idle sense, and although the profes

sional staff contains several men of mature

years and long experience as general prac

titioners of law, it is to Jerome himself that

his assistants turn for help and advice in

their time of need. It is then that they

discover, if they have never realized it be

fore, that the District Attorney has at his

fingers ends a thorough knowledge of even-

aspect of the criminal law as well as its

allied branches. It is often said that

Jerome knows the Penal and Criminal Codes,

with the decisions thereunder, better than

any other man at the New York Bar, and

he uses this knowledge to solve a problem

or reach a desired end as a skilled mechanic

manipulates a complicated, but powerful

machine. The writer is unaware of an in

stance where an assistant when caught un

prepared by one of the many exigencies of

a criminal trial, has appealed to Jerome for

aid that it was not instantly forthcoming

without the necessity of sending for books

of reference or reports, and he recalls more

than one occasion where his Chief's fortui

tous presence at a trial, and his ability to

furnish the law to the Court. itself has saved

a case about to be abandoned.

Whatever else he may be as well, the Dis

trict Attorney of New York County is a

lawyer of thoroughly balanced legal mind,

of unusual attainments in his own depart

ment, with a comprehensive knowledge of

the law as a whole, and a statesmanlike

grasp of the purposes and possibilities of

legislation. With an extraordinary capac

ity to see all sides of a question at one and

the same time, he unites rapidity of thought

and precision of statement. These qualities,

apart from his independence of judgment,

steadfastness of purpose, and indomitable

energy entitle him to a permanent place

among the leaders of the Bar.

NEW YORK, N. Y., October. 1905
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THE ADMINISTRATION OF THE JURY SYSTEM1

BY HON. HENRY B. BROWN

AN experience of thirty years on the

Bench, one-half of which were spent in

•courts of original jurisdiction, and the other

half in an appellate court, could not fail

to call attention to certain departures from

the ancient common law methods, which

have crept into the trial of jury cases.

Of the great body of American law, I have

little criticism to make. It is founded upon

principles of natural justice, and consorts

well with the habits and traditions of the

people. Such amendments as local con

ditions require, such pruning of ancient

usages as the gradual progress of civilization

suggests, the legislatures are usually alert

to make in response to a popular demand.

If there be any error in this particular, it

is usually in the direction of conservatism.

Perhaps the most startling of these inno

vations in the practical administration of

justice is the abolition, except in special

cases, of grand juries in about one quarter

of the states, notably Connecticut, Michigan,

California, Missouri, Indiana, Nebraska,

Oregon, Utah, Colorado, and Wyoming.

Grand juries were undoubtedly of great

value in the days when criminal proceed

ings were private affairs, and a body of

intelligent and disinterested men was needed

to stand between the accuser and the

accused, for the protection of the latter

against unfounded and malicious charges.

But the assumption of criminal proceed

ings by the state, and the appointment of

attorneys charged with the duty of prose

cuting only those who are held to bail by an

examining magistrate, upon proof of prob

able cause, has been found in practice to

afford ample protection to the accused.

Indeed, as the accused may introduce evi

dence before the magistrate to disprove the

1 Response by Mr. Justice Brown to a toast at

the annual banquet of the American Bar Associa

tion at Narragansett Pier, August 25. 1905.

existence of probable cause, he is even

better protected than he is by a grand jury,

which listens only to evidence of his guilt t

given in secret and with no opportunity

for explanation. The system of prosecuting

felonies by information has obtained in

Connecticut for eighty years, and in Michi

gan for over fifty years, and so far as I

know, no voice has ever been raised for the

restoration of the useless and expensive

procedure by indictment. If there be a

lawyer in Michigan who advocates it I have

never heard of him, although for several

years it was my duty to deal with grand

juries in the Federal Courts of that state.

Whatever changes in the common law are

accepted without protest and continued for

years without complaint, may be looked

upon as well within the line of safety. A

wise provision' of the Michigan law permits

grand juries to be summoned at the discre

tion of the court, where their inquisitorial

character has been found of value in the

unearthing of frauds and the abatement of

nuisances.

A like reception seems to have been

accorded to recent statutes of a majority

of the Trans-Mississippi states abolishing,

or permitting the legislature to abolish, the

rule of unanimity, and allowing juries in

civil cases to return a verdict by a three-

fourths or five-sixths vote. The advan

tages of this system seem to largely out

weigh an occasional hardship. I say this,

notwithstanding the fact that in a few in

stances I have known the odd man to be

clearly right ; but as a rule well-nigh univer

sal, a minority of two or three will refuse to

agree upon grounds quite irrespective of the

merits of the case. If the requirement of

unanimity occasionally saves an unjust ver

dict against a corporation, in a great number

of cases it prevents a disagreement, which

is often as disastrous as a wrong verdict.



624 THE GREEN BAG

The power of the court to set aside an un

just verdict is, of course, unaffected by this

amendment.

While there is more or less dissatisfaction

with its practical results, I take it there is

no one in this country who would advise

the abolition of the jury trial, at least in

criminal cases. Not that I believe the

opinion of twelve laymen upon the single

question of guilt or innocence under a

statute is more apt to be right than that

of a bench of judges, skilled in the art of

fathoming motives and weighing testi

mony; but a jury I regard as practically a

representative of the sentiment of the

community upon the question of the pun

ishment of crime, and may be depended

upon to convict where the evidence satis

fies it that the accused has been guilty of

a crime which that sentiment pronounces

dangerous to the community, and to acquit,

although technical guilt be proved, where

public sentiment justifies the act under the

peculiar circumstances of the case. Thus,

if the popular sentiment of one locality

demands the punishment of homicide in all

cases, when committed without legal excuse,

the jury will be apt to convict. But in

cases arising in another locality where pub

lic opinion condones it, when committed in

fighting a duel, in a street brawl, or in

lynching some unfortunate object of public

execration, the jury will side with the

accused. The same may be said of prosecu

tions for horse stealing, gambling, selling

liquor, and social aberrations, which are

viewed quite differently in different com

munities. This practical assumption of the

pardoning power by juries may be illogical;

but after all it is far more desirable than a

trial by a bench of judges, which would un

doubtedly incur the popular ill-will by judg

ments which failed to accord with the general

sentiment of the laity. The moral of all

this is that criminal courts are not intended

as teachers of morality or good government,

but as protectors of the community in those

things which it judges necessary to its secur

ity. Trial by jury remains, and probably

always will remain, the only practicable

method of dispensing justice between the

Commonwealth and the individual citizen.

The only remedy for acquittals in defiance

of the testimony must be found in the

selection of better juries and the gradual

elevation of society.

Perhaps the strongest argument in favor

of trial by jury in civil cases is the fact

that it has come down to us sanctified by

the usage of many centuries, and that

while it is far from being an ideal method

of determining the rights of individuals as

between themselves, he would be a bold

man who would demand its abrogation.

The principal cause of its growing unpopu

larity, I think, may be found in the depar- V/

ture of the modern American jury trial from

the common law methods still pursued in

England, and the exaltation of the jury at

the expense of the court. The tendency of

modern legislation has been to belittle the

functions of the court, and to make of the

jury a kind of fetish, who must not even

listen to suggestions upon questions of

fact. The burden of conducting the trial

is taken from the court and shifted to the

shoulders of counsel, who are only too glad

to assume it, and "run" the cases their

own way without interruption from the

court. The difference between the two

methods is a real and substantial one. In

what may be called the common law method,

the trial is one by the court assisted by the

jury; while in the method pursued here, it

is a trial by the jury advised and often /

insufficiently advised, by the court. In

both, the jury is of course the ultimate

tribunal.

One who has watched day by day the

practical administration of justice in an

English court cannot but be struck by the

celerity, accuracy, and disregard of mere

technicalities with which business is trans

acted. One is irresistibly impelled to ask

himself why it is that with the reputation

of Americans for doing everything from the
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building of bridges over the Nile, or battle

ships for Russia and Japan, to harvest

ing, reaping, plowing, and even making

butter by machinery, faster than other

people, a court in conservative old England

will dispose of a half dozen jury cases in

the time that would be required here in

despatching one. The cause is not far to

seek. It lies in the close confinement of

counsel to the questions at issue, and the

prompt interposition of the court to prevent

delay. The trial is conducted by men

trained for that special purpose, whose

interest it is to expedite and not to pro

long them. No time is wasted in immate

rial matters. Objections to testimony are

discouraged, rarely argued, and almost never

made the subject of exception. The testi

mony is confined to the exact point in issue.

Mere oratory is 'at a discount. New trials

are rarely granted. A criminal trial espe

cially is a serious business, since in case of a

verdict of guilty, it is all up with the defen

dant, and nothing can save him from pun

ishment but the pardoning power of the

Home Secretary. The result is that homi

cides are infrequent, and offenders rarely

escape punishment for their crimes.

The delays in bringing cases to trial,

which are so frequently the cause of com

plaint in this country, and which were fully

treated of in a recent number of the GREEN

BAG, are serious enough; but the delays

which vex the soul, weary the patience, and

deplete the pockets of litigants and tax

payers, are those which take place after the

case is called for trial.

There is first the empanelling of the jury

— a proceeding which ought never take

more than an hour or two', but for some

reason I could never quite understand, is

sometimes made to consume a month or

even six weeks, in which each proposed

juror is expected to give the history of his

life and of his opinions upon every conceiv

able subject, for the apparent purpose of

laying the ground, not for a challenge for

cause, but for a peremptory challenge.

During all this time a large number of jurors

are kept in attendance, drawing pay but

rendering no service.

While examining witnesses, counsel are

permitted to sit at the table and take notes,

consuming nearly double the time necessary

if they were required to stand. Probably

more time is lost by want of rapidity in

putting questions than in any other way

— no long delays, but a habit of dawdling

between questions, which not only consumes

a great deal of time in the aggregate, but is

usually destructive of the very purpose of a

cross-examination. Not only are one's ideas

clearer and more abundant if the examiner

be standing, but where questions are

rapidly put, no time is allowed an unwilling

witness to concoct an untruthful answer.

Where a stenographer is employed, the

practice of taking notes is not only unnec

essary but an intolerable nuisance. From

personal experience I have found that at

least one-third of the time was saved by

requiring counsel to stand.

Objections are constantly made to im

material items of testimony and argued as

though the whole case depended upon them,

when no argument should be encouraged

except at the suggestion of the judge him

self, who in the end usually resorts to that

favorite device of weak judges of admitting

testimony subject to objection, and thus

getting it before the jury. Equally inde

fensible is the habit of submitting cases to

a jury when there is really no conflicting

evidence. As a matter of practice, I have

found that about fifty per cent of the cases

should be taken from the jury.

Finally, in its charge, the court is forbidden

in many of the states from indicating its

opinion, or even commenting upon the facts,

and is tied up to giving or refusing a series

of requests prepared by counsel, which are

thrown at the heads of the jury unexplained

by any reference to the facts, and which

must often serve to entangle them in hope

less confusion. The judge is thus stripped

of his ancient function of advising the jury,
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and becomes little more than the moderator

of a New England town meeting.

But this is not all. The verdict, instead

of being the end, is little more than the

beginning of the serious litigation. There

is the inevitable motion for a new trial;

motions in arrest of judgment; bills of excep

tion, taking months to settle; appeals to

one and sometimes two appellate courts,

where the judgment is often reversed for

error which the law pronounces material,

but which could not possibly have affected

the verdict. The motion in arrest is a

favorite device of the criminal lawyer, who,

after spending a month in a trial, where

every resource has been exhausted, sud

denly discovers after a verdict of guilty, that

he was not informed by the indictment what

his client was being tried for, though he

may never have demurred or objected to

the testimony at the trial. Good sense

would seem to require that motions of this

kind should be made at the earliest moment,

and should not be allowed for insufficient

pleading, where the facts have been fully

developed and submitted to the jury. Such

I understand to be the law in some of the

states.

That by reason of these delays jury

trials have become so intolerably prolonged,

that, except in actions for torts, they have

in some jurisdictions fallen largely into dis

use. Indeed, so expectant is the public of

these delays that when, in an important

criminal case, the accused is tried, convicted,

and sentenced within a single day, be the

trial never so fair, the papers speak offen

sively of his having been "railroaded" to

the penitentiary. The result is that the

venerable system of trial by jury, which we

inherited from England, has been so com

pletely transformed as to be hardly recog

nizable, and to have become so unpopular

in some jurisdictions as to have largely

given place to trials by the Court. Indeed.

the great legal business of this country for

the past fifty years, has been carried on /

quietly and upon the whole satisfactorily,

in courts of equity.

Unfortunately, the chief difficulties of

which I have spoken are such as cannot

be remedied by legislation. The multipli

cation of judges, already enormously out

of proportion to the population, promises

no relief, since the delay inheres in their

system of doing business. How far these

delays, and the uncertainties of securing

verdicts which shall stand, are responsible

for the savage practice of lynching with

its attendant horrors of hanging, shooting,

burning, and torture, it is impossible to

say, but it is significant at least, that in

the adjoining Dominion 'to the north of

us — a country where justice is adminis

tered nominally at least on the same prin

ciple as here, that system is entirely tin-

known.

WASHINGTON, D.C., August, 1(305.
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GOVERNMENTAL REGULATION OF PRICES

BY EUGENE A. GILMORE

THAT every commodity has a just price,

that there is some amount of money

for which it is fair and right that the owner

of the commodity should exchange it, was

a doctrine quite generally held by writers

of the Middle Ages on economic questions.

This just price is not the arbitrary demand

of an extortionate dealer driving a hard

bargain, nor the sacrifice by one in extrem

ity of his property for an insignificant sum.

The just price is the common estimate of

what the article is worth, what it is fair and

right to give for it under ordinary circum

stances. The modern doctrine of price is

essentially the same; the normal or natural

price of a thing is its value as fixed in the

course of free competition, and that is

determined by common estimation. Com

mon estimation, formerly and now, is the

true exponent of the normal or just price.

The modern economist differs from the

mediaeval ecnomist as to the best means of

bringing out this common estimate. The

former relies upon competition free from

disturbing causes, as efficient; the latter

believed that it was possible to bring com

mon estimation into operation beforehand,

and by the consultation of experts, to

estimate the right price, and having ascer

tained what the true price should be, to

enforce it in all dealings.

It was the influence of this doctrine, the

condemnation by Christianity of avarice and

greed of gain, and the enforcement by the

ecclesiastical courts of canons against such

sins, that is accountable in part for the

many attempts, especially in England, and

to some extent in this country, to estab

lish by law, as a matter of public policy,

and to relieve from economic disturbances,

this just price.

In view of what seems to be a growing

tendency in recent years towards paternal

istic legislation which has for its purpose,

not only the fixing of prices and the pre

vention of their manipulation, but also the

regulation of hours of labor and the condi

tions under which private business shall be

carried on, it will be of interest to notice

some of the earlier English and American

statutes having similar purposes. The enu

meration is not exhaustive, and is given

merely to show how far the state has gone

in its attempts to fix by law the prices in

purely private businesses. It is not in

tended to draw from the failure of all this

legislation to accomplish its purposes any

argument against the futility of govern

mental interference in such matters. Closely

related to the statutes fixing the prices of

labor and commodities, and forming an

essential part of governmental industrial

regulation, are those ancient and modern

statutes prohibiting, engrossing, regrating,

and forestalling. No attempt is made to

give an account of this legislation. It will

be found that, by reason of the intimate

relation between wages, the price of com

modities, and the hours of labor, these three

matters are frequently dealt with in the

same statute.

The occasion for the first important legis

lation by Parliament on the subject of

prices, arose from the ravages of the terrible

Black Death which devastated England in

1348-49, although prior to that time there

was much regulation to be found in the

customs of the manors and the ordinances

of the guilds in the towns. There were the

Assizes of Bread, of Ale, and of Cloth, by

which the price and quality of these articles

were fixed with considerable certainty-

The year 1349 marks approximately the

beginning of the attempts by the central

government to prescribe prices and wages.

The first statute, known as the Statute of

Labourers, was passed in this year, 23 Edw.

III. The occasion and purpose is best

-
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stated in the language of the statute:

"Because a great part of the people, and

especially of workmen and servants, late

died of the plague, many seeing the necessity

of masters, and great scarcity of servants,

will not serve unless they may receive

excessive wages, and some rather willing to

beg in idleness, than to labor to get their

living, " wherefore it was enacted that

laborers shall "take only the wages,

livery, meed or salary, which were accus

tomed to be given in the places where he

oweth to serve to xx. year of our reign of

England, or five or six other common years

next before. " It was further provided that

no master shall pay, and no servant shall

receive, more than the customary wages.

In order that laborers might not be com

pelled to serve at the old wages while paying

the greatly advanced prices of victuals,

this act provided, "That butchers, fish

mongers, regrators, hostelers, brewers,

bakers, pulters, and all sellers of all manner

of victual, shall be bound to sell the same

victual for a reasonable price, having respect

to the price that such victual be sold at

in the places adjoining, so that the same

sellers have moderate gains, and not exces

sive."

This first Statute of Labourers, by merely

fixing the wages at what was customary,

and the prices of victuals at what was

reasonable, was too vague to be practicable.

In 1350, 25 Edw. Ill, St. i, a second

Statute of Labourers was passed, which

provided that "Carters, ploughmen, drivers

of the plough, shepherds, swineherds, deies,

and all other servants shall take . . .

where wheat was wont to be given . . .

for the bushel ten pence. . . . And that

none pay in the time of sarcling or hay

making but a penny a day. And a mower

of the meadows for the acre five pence, or

by the day five pence. And reapers of corn

in the first week of August two pence, and

the second three pence. . . . That car

penters, masons, and tillers, and other work

men of houses, shall not take by the day

for their work, but in the manner as they

were wont, that is to say: A master car

penter iii. d. and an other ii. d. A master

free mason iiii. d. and other masons iii. d.

and their servants i. d. ob. tylers iii. d. and

their knaves i. d. ob., and other coverers

of fern and straw iii. d. and their knaves i.

d. ob. plaisterers and other workers of mud

walls, and their knaves by the same man

ner, without meat or drink," ... In this

statute it was also provided that "Shoes

&c shall be sold as in the aoth year of King

Edward the 3rd. "

To make the scheme of regulation effective

and to insure laborers at the wages fixed,

there were provided in this and subsequent

statutes strict requirements as to the con

duct of workmen. All able-bodied persons

within certain ages, and not having means

of support nor following any craft or trade,

were bound to serve whomsoever might

require; laborers were forbidden to leave

their service and masters to discharge ser

vants without reasonable cause or excuse,

to be allowed before two justices of the

peace; all workmen were required to "bring

openly in their hands to the merchant towns

their instruments, and there shall be hired

in a common place and not privy." No

laborer was permitted to "go out of the

town where he dwelleth in winter to serve

the summer, if he may serve in the same

town." No employer "shall by any secret

ways or means, directly or indirectly, retain

or keep any servant, workman or laborer,

or shall give any more or greater wages

or other commodity . . . contrary to the

rates or wages that shall be assessed or

appointed." No person "shall retain, hire,

or take into service another for any less

time than one whole year" in any of a large

number of enumerated trades. The diet and

apparel of laborers of various classes were

also prescribed with great detail by statutes.

The foregoing legislation was a part of

the national industrial regulation which

began with Edward I, was actively pro

moted by Edward III, and reached its
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culmination in the time of Elizabeth. The

objects sought to be accomplished were,

first, the fixing of fair wages and prices;

second, compelling the furnishing of the

commodities at the rates fixed, either by

committing the offenders to jail or by fines.

As a part of the second object was the

detailed control of the conduct, diet and

apparel of servants and laborers. The rates

were sometimes designated as the cus

tomary or reasonable rates, sometimes they

were prescribed by the statute, and fre

quently they were such as should be fixed

yearly or oftener by certain of the King's

counsellors, justices of the peace, sheriffs,

mayors, bailiffs, or other officers.

In 37 Edw. Ill, c. 3 (1363) it was enacted

"That the price of a young capon shall not

pass 3d., and of an 'old, 4 d., of an hen 2 d.,

of a pullet i d., of a goose 4 d. . . . '

By 25 Hen. VIII, c. 2 (1533) it was provided,

that the price of cheese, butter, capons, hens,

chickens, and other victuals necessary for

existence should be fixed from time to time

by certain justices and officers, and further,

that those who had such provisions must

sell them at the prices fixed. The justifica

tion of this statute is said in the preamble

to be the dearth of a good and sufficient

supply of such provisions, the hard, difficult

and uncertain prices, and the enhancing of

the prices thereof "by the greedy covetous-

ness and appetites of the owners of such

victuals. " The latter reason is no doubt

entertained by some good people in modern

times as accounting for the unsatisfactory

condition of the meat market.

As indicating that the attempts at regula

tion of prices was not always confined to

objects of prime necessity, there was a

statute passed in 1533 (25 Hen. VIII, c.

15) providing that certain of the King's

officers are authorized on complaint that

sellers of books charge unreasonable prices

to examine into the matter and to limit the

prices of books and the charge for binding

them. The price of beer barrels was fixed

at x. d. by 35 Hen. VIII, c. 8 (1543). To

encourage archery, long bows were re

quired to be sold at iii. s. and iv. d., and in

33 Hen. VIII. c. 9, is found a schedule of

prices for various sorts of bows.

By 8 Anne, c. 18 (1709) and 31 Geo. II.,

c. 29 (1758) the regulation of the old Assize

of Bread was more elaborately worked out;

the constituents of all kinds of bread, the

weight of the loaves, and the price, was

regulated according to the price of grain,

meal or flour in the public markets, allowing

a reasonable profit to the baker.

Usury being originally in England an

ecclesiastical offense, it is not remarkable

to find in the legislation permitting the

taking of interest a regulation of the rate

and provisions preventing aggravated forms

of usury. Such legislation proceeds on the

theory that the taking of interest is a

privilege and which may be accompanied

with restrictions.

The English attempts at legislative con

trol of prices exerted much influence upon

early American legislation. During the

financial distresses of the Revolutionary

War and the stringency in trade caused by

the presence of large quantities of depre

ciated currency, the Continental Congress

by resolution urged the several states to

pass laws for the fixing of prices and the

prevention of forestalling, regrating, and

engrossing. In 1777 two statutes were

passed in Massachusetts. The first recited

that "Whereas the avaricious conduct of

many persons by daily adding to the now

exorbitant price of every necessary and con

venient article of life, and increasing the

price of labor in general, etc., be it enacted,

etc., that the price of farming labor, in the

summer season, shall not exceed three

shillings by the day, and found, as usual,

and so in usual proportion at other seasons

of the year. " The wages for other laborers

and mechanics is also fixed at the customary

price. "The following articles shall not be

sold for a higher price than is hereinafter

settled, etc., vis., good merchantable wheat,

at seven shillings and six pence per bushel,
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good merchantable rye or rye-meal, at five-

shillings per bushel." . . . Likewise, the

price of other grains, salt, rum, sugar,

molasses, shoes, beef, cotton, tow-cloth,

flannel, wool, leather, cloth, flour, and many

other commodities is prescribed. This act

was supplemented by another in the same

year which empowered selectmen and com

mittees of correspondence of the several

towns to fix in the respective towns once in

two months the prices of labor and com

modities. A person having in his posses

sion any more of a commodity than was

necessary for the support of his own family

and dependents, was required to sell the

surplus to such as needed it at the lawful

prices. This statute was repealed the same

year (Province Laws, 1776-77, c. 46).

In 1778 New York passed a statute (ch.

34) which fixed the wages of farm laborers,

mechanics, and others. It also prescribed

the prices of hemp, wool, various manu

factured articles, woolen cloth, rum, sugar,

and numerous other articles. It also regu

lated the profits of traders, retailers and

vendors. This act was repealed during the

same year. In 1786 there was also in New

York a statute requiring authors of books

to furnish them at reasonable prices (Green-

leaf's Laws, p. 275).

As an essential part of the state regulation

of wages and prices was the regulation of

the hours of labor. Whatever affects the

hours of labor also affects the wages, and

whatever affects wages necessarily involves

prices, so that it is impracticable to legislate

on one subject without becoming concerned

with the other. The modern legislation

attempting to fix the hours of labor will

logically lead to similar attempts at fixing

prices and wages. As early as 1562, a very

extensive regulation of hours of labor is

found. In 5 Eliz., c. 4, it is provided "that

all artificers and labourers, being hired for

wages by the day or week, shall betwixt

the midst of the month of March and

September be and continue at their work

before five of the clock in the morning and

continue at work and not depart until be-

tweixt seven and eight at night (except it

be in the time of breakfast, dinner or drink

ing, the which times at the most shall not

exceed above two hours and a half in a day,

that is to say, at every drinking one half

hour, for his dinner, one hour, and for his

sleep, when he is allowed to sleep, the which

is from the midst of May to the midst of

August, half an hour at most, and at every

breakfast one half hour) ; And . . . between

the midst of September and the midst

of Marcli shall . . . continue at their work

from the spring of the day in the morning

until the night of the same day, except it

be in time afore appointed for breakfast and

dinner. " The hours of labor, for tailors was

fixed by i. Geo. I, c. 13 (1720) at from six

o'clock in the morning until eight at night,

with one hour for dinner, and the wages

from Marcli 25, to June 20, were not to

exceed two shillings per day, and for the

remainder of the year, one shilling and eight

pence. The first statute was not formally

repealed until 1875 (3& & 39 Viet. c. 86, §17).

Thus for over three hundred years the legal

day's work for a large class of workmen, as

fixed by statute, was from eleven to thirteen

hours. When the law was finally repealed

no one suggested as a reason for so doing

that it deprived Englishmen of their "liberty"

or "property."

The English and the early American, laws

fixing the prices of labor and other commodi

ties in private businesses were never suc

cessfully enforced, and either became obso

lete soon after their passage or were repealed,

and the whole scheme of governmental

regulation of prices was abandoned as

economically inexpedient. There are few

instances in the United States of direct

regulation of prices in business of a strictly

private nature. There is a strong and

prevalent feeling that a general legislative

power to regulate private business, to pre

scribe the conditions under which it may

be carried on, and to fix the price of com

modities and services would be a deprivation
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of liberty and property guaranteed under

the American constitutional system and

would be contrary to the genius of American

institutions. There is, however, a large

body of law which, while not directly fixing

prices, has for its purpose the prevention of

monopoly and the prohibition of combina

tions to restrain trade. It is also a well-

recognized principle that in a business

properly designated public, state regulation

of prices is not only legitimate but desirable,

and laws fixing the charges for carriage,

ferriage, wharfage, etc., are common. There

is also recognized by the case of Munn v.

Illinois and the decisions arising out of the

Granger legislation, the principle that any

business, whether or not concerned in the

work of the state and enjoying govern

mental prerogatives or franchises, may

become "affected with a public interest"

so as to justify state regulation of its charges.

When a business will be so "affected" is

not clear. It was suggested in Budd v.

New York, 143 U.S. 517, that whenever the

business possessed a "virtual monopoly,"

whether legal or de facto, the state might

regulate its charges, on the ground that

monopolistic conditions often bring oppres

sion, to the relief of which the state's police

power properly extends, even to the fixing

of rates. But in Brass v. North Dakota,

153 U.S. 391, state regulation of charges

for grain elevating and storing was upheld,

although there was no monopoly of any

kind. For aught that appears, it was simply

convenient and desirable that such prices

should be regulated. In Inter-Ocean Pub.

Co. v. Associated Press, 184 111., 436, there

is an intimation that whenever any private

business becomes essential to the comfort

and convenience of the public, it is "affected"

and may be regulated. An examination of

most of the preambles of most of the statutes

regulating prices shows that they were en

acted for the purpose of relieving from

economic distresses and to secure to the

people those commodities which were deemed

by the legislative branch of the government

to be of prime necessity for the existence

or for the comfort and convenience of the

body politic. The principle seems to be

that whatever is essential or desirable for

the public good the state may secure, and

if to secure it the price must be fixed by law,

the state may fix it. As indicating this, a

recent statute of New Hampshire (Laws of

1899, c. 85) may be mentioned. Its striking

similarity in language, and purport to some

English statutes three hundred years old,

is apparent. "Any person or persons who

feel aggrieved by any rates charged by any

fire insurance company doing business in

this state may complain to the insurance

commissioner, who shall hear the parties;

and if it appear to him. that the rates charged

are excessive, he shall fix a reasonable rate,

and the rate so fixed shall be binding upon

all such companies. ... If any such in

surance company refuses to insure prop

erty at the rates fixed by the, insurance

commissioner it shall be fined $200 for each

offense. " This is not different in principle

from 25 Hen. VIII, c. 15, above, which

authorized certain officers on complaint to

fix the price of books and binding, or 16 &

17 Car. II, c. 2, authorizing officers to fix

a reasonable price for coal.

Whether there is under the American

constitutional system a general legislative

power to fix prices in private business is an

open question. The views of many on

questions of economics and expediency, and

on the proper functions of the state, would

undoubtedly oppose the exercise of such a

power. But it may well be that a time will

come when dominant public sentiment will

incline less to the laissez-faire and more to

the socialistic idea of the state. The

decision of the Supreme Court of the United

States in People v. Lockner, holding the

New York ten-hour-a-day law for bakers

unconstitutional, because its "real object

and purpose were simply to regulate the

hours of labor between the master and

employees (all being sui juris) in a private

business not dangerous in any degree to
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morals and not in any real or substantial

degree to the health of the employees,"

indicates that a bare majority of the court

does not regard police legislation limiting

the hours of labor in a private business for

purely social and economic reasons as within

the constitutional power of the state. What

is said of a law limiting the hours of labor

would apply equally to a law fixing rates

and charges in a private business. The dis

senting opinion of Holmes, J. in this case,

is, however, suggestive: "State constitu

tions and state laws may regulate life in

many ways which we, as legislators, might

think as injudicious, or, if you like, as

tyrannical as this (the New York law) and

which, equally with this, interfere with the

liberty to contract. . . . The Fourteenth

Amendment does not enact Mr. Herbert

Spencer's Social Statics. ... A consti

tution is not intended to embody a particu

lar economic theory, whether of paternalism

and the organic relation of the citizen to

the state, or of laissez-faire. It is made for

people of fundamentally different views, and

the accident of our finding certain opinions

natural and familiar, or novel, or even

shocking, ought not to conclude our judg

ment upon the question whether statutes

embodying them conflict with the Constitu

tion of the United States. ... I think

that the word 'liberty' in the Fourteenth

Amendment is perverted when it is held to

prevent the natural outcome of dominant

opinion. " If dominant opinion should favor

a return to the paternalistic conditions of

mediaeval England, or to some modified and

less extensive control of private business,

such as reasonable restrictions on the hours

of labor, and prohibitions on the manipula

tion of prices, however inexpedient such

legislation might by some be thought to

be, the Constitution should not be cons-

strued to check the working out of such

opinion.

MADISON, Wis., September, 1905.
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CHARLES E. HUGHES, THE PILOT OF THE INSURANCE

INVESTIGATION

BY LINDSAY RUSSELL

WHEN Mr. Hughes rejected the

Republican nomination for mayor

of New York, he did no more than was

expected by those who knew him. No one,

except, perhaps, the machine politicians,

doubted that he would refuse to renounce

his duties as chief counsel of the insurance

investigating committee, even had there

been a prospect of his winning the election.

He is not the sort of man to shun an obliga

tion for personal considerations.

Although the "insurance inquisitor" as he

had been called since the New York State

Legislature selected him for their advisor,

was scarcely known a year ago, except to

the bench and bar of New York City as an

able advocate, and in educational circles as

a competent instructor in legal topics, he

now holds a position among the leaders of

the American Bar. The elevation, how

ever rapid, is not questioned. The fact

would have been recognized throughout the

country if he had never been mentioned in

connection with the mayoralty. Two mil

lion or more of insurance policy-holders had

been praising his efforts in their behalf for

a month before political preferment was

held out to him.

It was the investigation of the Gas Trust

that first ushered Mr. Hughes into the

limelight as a lawyer of national reputation.

That was last winter. The members of the

bar, of course, had known him as a man of

learning, intellect and skill in handling cases,

but there had been little in his career to

distinguish him from scores of other attor

neys able to win suits involving large busi

ness interests. The judges of the courts,

high and low, had recognized his ability as

equal to that of almost any New York

barrister; but in none of his important court

appearances had there been proof of his

preeminent qualifications for the work that

has made him famous.

The insurance committee, having before

it the memory of his successful exposure of

the Consolidated Gas Company's outrageous

monopoly in Greater New York, was quick

to choose him as the right man to discover

the corruptions and ailments of the so-

called "mutual" companies. Even after he

had accepted the trust, despite his record in

the gas inquiry-, there were cynics who

prophesied a "whitewash" for the insurance

corporations. But the prophets did not

know Hughes. The investigation had been

in progress less than a week, when they

found that he meant to carry it to the bitter

end. The committee, itself, had it wished

to do so, could not stop him; the blustering

of the scorched financiers did not frighten

him; the manceuvers of the politicians, some

of whom had been benefited by the lavishness

of the insurance lobby, did not deceive him.

Mr. Hughes' methods as an examiner of

witnesses was disclosed in both the investi

gations, but naturally did not attract as

much attention in the gas inquiry as when

he attacked the question of insurance, with

its interest for men and women throughout

the world. There is not a newspaper

reader in America to-day, who has not heard

how Hughes made playthings of the "mu

tual" corporation presidents, those auto

crats whose very names had been a terror

to less bold inquisitors. It has become

common gossip how he forced them to con

fess their carelessness and drove them to

the wall in their meager defense of worse

faults. The story of his proof of campaign

contributions, fabulous salaries, wasteful

extravagance, gross favoritism, financial

jugglery and personal misappropriations has

spread over the world until every man who
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goes in for American insurance under present

conditions knows he is walking blindfolded

into the other fellow's game.

In unfolding the inside workings of the

insurance manipulators, Mr. Hughes dis

played, first of all, unlimited patience; no

point was too small for his attention, no

road too devious, if only it led toward the

end in view. He would retrace, over and

over again, his questions to an unwilling

witness, seeking by each new line to weave

a net from which there was no escape; and

finally the witness, whether he was a presi

dent or a clerk, would be forced to yield at

least a part of the information desired.

The questions could not be expected, of

course, to draw out confessions of criminal

guilt, but he did manage, where there had

been an approach to such guilt, to convince

the audience that the witness had been

negligent of his duties. It is not going too

far to say that in many cases he produced

plenty of moral proof that a crime had been

committed. Had he been a prosecutor

instead of a mere legislature's investigator,

detailed to discover reasons for remedial

laws, he might have sent some of his victims

to a cell instead of back to their now pre

carious fiduciary positions. Patience was

not the only trait he displayed as an exami

ner. He was both quick to seize upon new

clues and remarkable in his ability to com

prehend complex financial transactions be

yond the grasp of most men who are un

trained in such matters. His "poise," too,

was conspicuous — this by the way is the

possession of what his friends say he is

proudest — and there was not a moment

when he lost his temper or forgot his good

manners, no matter how annoying or recal

citrant the witnesses might be. From first

to last he was alert, concise and polite. Nor

did he ever seem to tire, and the stenog

raphers said he was as "hard to take"

after four o'clock in the afternoon, as he

had been when the hearing opened in the

New York City Hall at half-past ten o'clock

in the morning.

Mr. Hughes is a worker "from the word

go. " Ever since he was a boy — he was

born in Glenns Falls, New York, on April

n, 1862 — he has been noted for his indus

try. When his father, the Rev. D. C.

Hughes, a Baptist minister, took him to

the family's new home in Newark, N. J.,

he studied more than his parents thought

was good for him in the primary grades of

the public schools. When he attended a

High School in New York City, after another

move of the family, he became known as

a youth of unusual ability and of depth

beyond his years, and he was ready to enter

The College of the City of New York a

whole year before he was old enough to

matriculate.

After a period under his father's tutor

ship in 1875-76, he changed his plan of

attending college in the city and went to

Madison (now Colgate) University, at Hamil

ton, New York. There he remained until

1878, when he transferred his allegiance to

Brown University, joining the Sophomore

class. In 1 88 1, he was graduated with

honors, having been one of five members of

his class eligible to the scholarship society

of Phi Beta Kappa.

For a year after his graduation he taught

school. He experienced some difficulty in

securing a position, because of his youthful

appearance, but finally persuaded the prin

cipal of the Delaware Academy, at Delphi,

N. Y., to let him try his hand on the

greek and mathematics classes. The prin

cipal, outgrowing his misgivings, was dis

gruntled when the young man left him to

study law in 1882.

Two years at the Columbia University

Law School, where he won a prize fellow

ship after his first spring term, fitted him

for a clerkship. He was employed at a

nominal salarv by Chamberlain, Carter and

Hornblower. Previously, while a student,

he had been registered in their office as well

as with Gen. Stewart L. Woodford, then

United States District Attorney. As a

salaried clerk, quickly growing in favor with
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Walter S. Carter, of the firm, he worked hard

from 1884 until 1891. Then he accepted a

professorship of law at Cornell University,

much to the disgust of Mr. Carter, who had

already rated him as one of those young

men not to be let go. Mr. Carter was cele

brated for his ability to surround himself

with youthful talent of unusual quality.

The reason Hughes took the professorship

was that he had worked too much for his

physical well-being. He needed a rest, and,

besides, he liked teaching. With his wife,

who was Miss Antoinette Carter, his em

ployer's daughter, and whom he had married

on December 5, 1888, he spent two quiet

years at Ithaca, N. Y., where Cornell

is situated. At the end of that time he

was ready for an active life again. Leaving

behind him a reputation that had caused

him to be classed as one of the most scholarly

men in the university faculty, he returned

to New York to enter the new law firm of

Carter, Hughes and Dwight.

Since then Mr. Hughes, who was known

as the "working member" from the start,

had many important cases, beginning with

the one that took him to Oregon in behalf

of the Eastern bondholders of a wrecked

railroad corporation in that state. He has

never figured in criminal actions, but has

devoted himself to civil litigation, and.

perhaps, most of his work in recent years

has been as counsel to other lawyers. The

firm, after it had been styled Carter, Hughes

and Cravath, and later, Carter, Hughes,

Rounds and Schurman, became Hughes,

Rounds and Schurman, when Mr. Carter

died in the spring of 1904.

The "insurance inquisitor" whose grow

ing practice has now compelled him to give

up the special lectureships he held for some

years at Cornell and the New York Law

School, resides with his wife and three

children in an unostentatious house at No.

570 West End Avenue, where he has a fine

library that monopolizes his attention most

evenings, after the long day's work at the

office is done. His only son, now sixteen

years old, is a Freshman, at Brown Uni

versity, and the two little daughters attend

a private school in the city.

Golf is Mr. Hughes' chief diversion, and

he tries to be on the links at least once a

week, generally Saturday afternoon. He

is also fond of mountain climbing; hence an

annual vacation in Switzerland. Occasion

ally, too, his love of outdoor life carries him

to the Maine woods for a fortnight of trout

fishing. His friends know him as a man

who believes in exercise and hard work, as

much of each as one can get.

The Baptist Church numbers the lawyer

among its staunch members, and he was one

of the organizers of the Bible Class led bv

John D. Rockefeller, Jr. His political be

liefs are Republican, though he never sought

office. The speech he made in declining the

recent mayorality nomination on October

9, was as illustrative of his even tempera

ment as it was of his sagacity. In it he

said to the Notification Committee :

" You know how desirous I have been that

the insurance investigation should not be

colored by any suggestion of political motive.

Whatever confidence it has inspired, has

been due to absolute independence of politi

cal considerations. It is not sufficient to

say that an acceptance of this nomination,

coming to me unsought and despite an

unequivocal statement of my position, would

not deflect my course by a hair's breadth,

and that I should remain, and that you

intend that I should remain, entirely un-

trammeled. The non-political character of

the investigation and its freedom from bias,

either of fear or favor, not only must exist;

they must be recognized. I cannot permit

them, by any action of mine, to become

matters of debate.

"There are abundant opportunities for

misconstruction. Doubtless, many abuses

will remain undisclosed, many grievous

wrongs, to which the evidence may point

from time to time, will be found unsuscepti

ble of proof, many promising clues will be

taken up in vain. Were I, with the best of
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intentions, to accept the nomination, it is

my conviction that the work of the investi

gation would largely be discredited, its

motives would be impugned, and its integ

rity assailed. To many it would appear

that its course would be shaped and its

lines of inquiry would be chosen, developed,

or abandoned, as political ambition might

prompt, or political exigency demand.

"Such a situation would be intolerable.

There is but one course open. The legis

lative inquiry must proceed with convinc

ing disinterestedness. Its great opportuni

ties must not be imperiled, by alienating the

support to which it is entitled, or by giving

the slightest occasion for questioning the

sincerity and single-mimledness with which

it is conducted.

" There is, however, another consideration

which is to be conclusive. The work of the

investigation is laborious and exacting.

It taxes the strength of the counsel of the

committee to its limit. It is performed

under great strain. Whatever success is

gained, is the result of unremitting toil and

undivided attention. There is no wizardry

in it.

"It is idle to suppose that if I accepted

your nomination I could continue my part of

the work of the investigation efficiently. I

may be pardoned for saying that I am a better

judge of what that work requires than any

one apart from my associates. It requires

every moment of available time. It requires

endeavor secure from interruption, and a

mind free from distraction. It has been

suggested that it would not be necessary

for me to make an active canvass, that I

should not be obliged to make a speech, to

attend a meeting, or even to write a letter.

"In effect you ask me to enter upon a

campaign in which important questions

should be discussed and brought home to

the conscience of the people, with my mouth

shut and my hands tied. Apart from a

natural disinclination to place myself in such

a situation, I believe the plan to be wholly

impracticable. But, assuming it to be carried

out as fully as is contemplated, it would

still leave a large demand upon time and

nervous energy which would be inexorable,

and would be an element of distraction most

injurious to the investigation. I do not

believe that the man lives, and certainly

I am not the man, who, while a candidate

for the mayoralty, could perform with

efficiency that part of the work which has

been devolved upon me in the pending

inquiry. If I were to accept the nomination

for the high office of mayor of this city, I

should be obliged to curtail this work, and

this I have no right to do.

"For your expression of confidence, I

thank you. The honor you would confer

upon me I most highly esteem. Your gen

erous approval and the unanimity and

enthusiasm with which the nomination was

made, I warmly appreciate. But I have

assumed obligations of the first importance

which make it impossible for me to meet

your wishes. I must, therefore, respectfully

decline the nomination. "

In spite of his professional duties, Mr.

Hughes finds time to mingle with his friends.

He is an attractive after-dinner speaker, and

a charming conversationalist when in the

humor for it. His clubs are the University,

Cornell, Brown, and Lawyers', and he

belongs to the American Bar Association,

the State Bar Association and the" American

Baptist Social Union.

NEW YORK, N. Y., October, 1905.
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LYNCH-LAW AND LYNCHING '

BY DUANE MOWRY

MR. JUSTICE BREWER,2 of the Su

preme Court of the United States, is

reported to have recently said that lynch-

law is now a habit of the American people.

And he very justly denominates it "a most

terrible blot on our national life. " He adds :

•"It used to be said that it was one of the

worst evidences of the lawlessness that pre

vailed in our frontier life. I have seen it

operate in such communities, a society where

the machinery of the law was not yet in

full operation. But now, alas, scarcely a

day passes that we do not learn that 'the

people have taken the law into their own

hands,' as the remark is, somewhere in this

country."

In a government, whose subjects pride

themselves upon their law-abiding pro

clivities and respect for law, this arraign

ment, coming from such eminent authority,

becomes a most important and serious

matter, if true. And is it true?

Dr. J. E. Cutler, in his investigation into

the history of lynching in the United States,

who has recently submitted the most com

prehensive treatise extant on the subject of

lynchings and lynch-law in this country,

does not hesitate most positively to say that

'"the practice whereby mobs capture in

dividuals suspected of crime, or take them

from the officers of the law, and execute

them without any process at law, or break

open jails and hang convicted criminals

with immunity, is to be found in no other

country of a high degree of civilization."

And he asserts that "we may be reluctant

to admit our peculiarity in this respect and

it may seem unpatriotic to do so, but the

1 Lynch-law. An Investigation into the His

tory of Lynching in the United States. By James

Elbcrt Cutler, Ph.D. New York : Longmans,

Green & Company.

2 In a Public Address before the Yale Law

School.

fact remains that lynching is a criminal

practice which is peculiar to the United

States. " Ample statistics, data, and reports,

from court proceedings, newspapers, and

other sources, are introduced by the author,

not, perhaps, entirely reliable, but nearly

so, which go far to sustain the indictment by

Justice Brewer. It is believed that the

claim that lynching has become an Ameri

can "habit" is fully warranted bv the

facts.

Mr. Cutler's discussion of the origin and

growth of lynch-law in this country is very

full and shows that in its inception lynch-

law, which is denned as the popular admin

istration of justice without the forms of

law, did not contemplate the execution of

its victims; that the taking of human life

has been a practice of a comparatively

recent date, since the Civil War. So that

to-day "a lynching maybe denned to be an

illegal and summary execution at the hands

of a mob, or a number of persons, who have

in some degree the public opinion of the

community behind them." In the earlier

days of its administration, lynch-law meant

some sort of corporal punishment, usually

whipping, or, possibly, banishment from the

community. How far it has degenerated

it is not difficult to determine from the

examination of the initial chapters of this

interesting book.

In considering the causes for the prev

alence of lynch-law in this country, Dr.

Cutler doubtless states the true one. He

does not believe that it lies along racial

lines, or is due, primarily, to race prejudice.

He says, as we think, truly: "The Ameri

can people are not any more disposed

toward lawlessness — they are not less law-

abiding — than .European peoples ; it is

rather that they maintain a wholly differ

ent attitude toward the law. Social and

political conditions are different, and the
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law, instead of being something in itself to

reverence and respect, is little more than a

device for securing freedom. The value of

laws as rules of conduct is not minimized,

but there is no sense of sanctity pertaining

to them. To outwit, avoid, defy, or for

get the laws is not a serious offense so long

as an appeal can be made to the individual

sense of justice in support of such courses

of action." How important it is, therefore,

that some definite and wise legislation be

invoked to impress upon the mob the power

and virtue of our penal statutes as admin

istered in our courts of justice under the

forms of law. As was once said by Thomas

Jefferson: "It is more dangerous that even

a guilty person should be punished without

the forms of law, than that he should

escape." And as good and law-abiding

citizens we shall have to, sooner or later,

recognize the force of this wise and just

observation. The price of good govern

ment is the willingness to be governed by

it. Admitting, as it must be admitted,

that the reign of the mob is all too frequent

in this country, it will be worth while to

examine some of the facts, arguments and

conclusions found in the volume before us.

There has been a wide-spread opinion

prevailing in this country, and, perhaps,

elsewhere, that most of the lynchings of

negroes was for the crime of rape against

white women. For in most cases, where a

negro is the victim of the mob, his summary

execution is justified on account of the

loathsomeness of his crime against a white

woman. The author shows conclusively,

from statistics which seem quite convincing,

that during the last twenty-two years not

more than thirty-four per cent of the

negroes summarily put to death have been

lynched for that crime, either alleged,

attempted, or actually committed. The

argument offered in some quarters in justi

fication of the lynching of negroes because

of the criminal 'assault on defenseless white

women, must, in the light of the conclusions

of Dr. Cutler, based, as he assures us, on

carefully prepared statistics, prove un

tenable and unavailing.

The writer suggests that the lynching of

negroes in recent years can be justified on

no other ground than that the law as formu

lated and administered has proved inade

quate to deal with the situation, that it has

seemed utterly unsuited to the function of

dealing with negro criminals. There may

be more truth in the following observation

than we are, at first thought, willing to

concede: "A judicial system adapted to a

highly civilized and cultured race is not

equally applicable to a race of inferior

civilization, and the failure to realize this

fact and act upon it, by making special

provision for the control of the negro popu

lation in the southern states since slavery

was abolished, is a fundamental reason for

the disrepute into which legal procedure has

fallen as regards negroes accused of offenses

against the whites." It would be interest

ing to know just what "special provision"

would be equal to meet the case under the

federal constitution. Certain it is that no

invidious distinctions of citizens on account

of race, color, or for any other cause, are

permissible under our constitution and laws.

And this applies with equal force with

reference to punishments for the commis

sion of crime as well as for social, economi

cal, or other reasons.

In the discussion of remedies for lynch

ing, reference is had to the condition which

prevails in all well-settled communities,

rather than to conditions found in a fron

tier society. The changed social conditions

incident to a density of population in a

frontier region, and the establishment of an

adequate judiciary, remove the cause for

the frontier type of lynch-law.

It is the author's firm belief that "the

only ultimate remedy for lynching is a

strong public sentiment against it." But

such a sentiment already exists in this

country. The vast majority of our people,

in theory, at least, are opposed to lynch-

law. And still the triumph of lawless force
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by whole communities, continues. I do not

minimize the value and virtue of public

opinion upon any important movement in

the interest of better governmental condi

tions. It is of paramount importance in

a democracy. But it is neither the "ulti

mate" nor sufficient remedy for the crime

of the mob. How can there be an effective

"strong sentiment" against lynching unless j

the intelligent oppose the crime? And our

author has shown quite clearly that the

most frequent lynchings do not occur j

among the illiterate and ignorant classes.

The crime, moreover, has grown more fre

quent during the last decade, and the tor

ture accompanying the execution of the !

victims of the mob has also increased in

both frequency and severity.

The certainty of prompt and adequate

punishment for crime is, I am convinced,

one of the most positive and satisfying pre-

ventatives. Punishment awakens fear; it

inspires respect. Our author has already

been quoted as saying that the American

people are wanting in respect for law, and

lynching is one form of the manifestation

of that disrespect. And what is law but

the orderly arrangement of all existence.

Does not the term imply not only the

precept, but the penalty also? "Indeed,

law, without punishment for its violation,

is impossible in the nature of things. "

There is no doubt that the conviction of

the mob under existing laws is extremely

difficult and practically impossible. It need

not be so. Legislation is possible which

will effect certainty of punishment for the

mob. Such legislation might require amend

ments to both the federal, and most, if not

all, of the state constitutions. For I be

lieve that the only hope of conviction of the

mob can come by having its trial elsewhere

than in the "district wherein the crime shall

have been committed." We are all solic

itous to have those accused of crime given

a speedy trial by an impartial jury. But

how can such trial be "impartial" when the

history of all prosecutions of the mobs

have been prompt acquittals in spite of the

fact that ample evidence has been sub

mitted establishing the guilt of the mob

beyond a reasonable doubt? Is the lesson

of judicial experience to have no meaning?

No jury of the vicinage, where the lynching

was committed, has ever convicted the mob.

The conclusion is irresistible that too many

friends, relatives, and sympathizers of the

accused are either members of the jury or

other officers of the court to guarantee

the due administration of justice. While

it is never desirable to have the criminal

procedure of the country so rigid and severe

as to make remotely possible the conviction

of the innocent, it is most desirable, yea,

imperative, that where our criminal proce

dure has proved inadequate, to meet actual

conditions of lawlessness, and this inade

quacy has been uniformly established in the

actual trial of causes, as in that of the trial

of whole communities that have participated

in the illegal execution of a human being,

then it is the business and duty of the law-

making branch of our government to so

amend our laws as to effectually meet the

needs of the case. It is my contention that

the state, in criminal cases, should be given

the absolute right to remove for trial

such cases as are now under consideration,

to some other part of the Commonwealth

than the county wherein the offense is

alleged to have been committed. Perhaps

the proposed amendment or statute ought

to go further, and make it mandatory on the

part of the state to remove all such cases

to some territory in the state far away from

the scene of the commission of the alleged

crime. Such a change in our criminal pro

cedure would require amendment of those

state constitutions which require trial by a

jury of the vicinage similar to the 6th Amend

ment of the Constitution of the United

States, and the writer believes that the im

portance of the question requires it. Indeed.

he would even go so far as to advocate amend

ment of the federal constitution and legis

lation by Congress if the states failed to act.
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The writer inclines strongly to the view

that these cases should be prosecuted by

officers selected by the chief executive of

the state, by and with the advice and co

operation of the office of the attorney-gen

eral of the state. For the objection which

'is made to a jury of the county where the

offense is charged to have been committed

applies also to the local prosecuting

officer. These prosecuting officers are usu

ally elected by the citizens of the county,

and while their duty is made quite clear and

plain by the statute books, the disposition

to temporize with the local conditions is

very great, if not overpowering. The temp

tation to trifle with these conditions ought to

be removed ; rendered impossible. It would

seem that this last suggestion could be made

immediately operative without the necessity

of constitutional amendments.

As a concurrent remedy for lynching, our

author does not believe there is much

virtue in giving damages to the lawful heirs

of the victim. His reason for this view is

that it has been impossible, in most cases,

to enforce the provision. I cannot take Mr.

Cutler's view of this matter as either just

or tenable. I strongly favor the recovery

of damages from the county for the sur

viving representatives of the victim, be

cause it is in some limited sense a pimish-

ment to all of the tax-paying community

where the lawless act was committed.

And also for the following additional reasons :

first, as a punishment to the state for

its failure to give one of its citizens the pro

tection guaranteed under our laws; and

second, to make to the immediate heirs

of the deceased some slight compensation

for their loss. The amount of this damage

should be fixed by 'law and should be at

least $5,000.00. There seems to be some

ground for the statement that the collection

of this damage under state laws is difficult.

If this is true, then Congress should take up

this phase of the matter, for the recovery

of damages should be made- very simple,

easy, and inexpensive, the principal requi

sites being proof of the killing, of the time

and place of same, and of heirship. If

Congress should see fit to enact a law giving

heirs of victims damage, its collection

could be made effective through the Court

of Claims at Washington and out of the

National Treasury, and by the general gov

ernment collected from the state, which in.

turn should be required to collect it from the

county where the offense was committed.

This salutary provision can be enforced.

The failure to do so, if it has ever been tried

before, was due, doubtless, to the unwilling

ness of the very people who committed the

crime to make any amends for it. By

passing the entire matter over to the gov

ernment at Washington, this objection of

want of enforcement is met and answered.

This provision will tend to restrain many

would-be lynchers from the commission of

its intending crime. In this way it will

exert a wholesome and deterring influence.

We all know that a fine exerts a restraining

influence on the commission of crime.

Why not, then, the payment of money by

whole communities, as in the nature of

punitive damages for illegally taking the

life of a human being?1

1 Since the above article was written, the writer

has had his attention called to a recent statute

passed by the General Assembly of Illinois, and

approved May 16, 1905, which is designed to sup

press mob-violence. This statute recognizes con

ditions which are emphasized in our article and

provides for mild penalties for violation of the

law by the mob. It permits the recovery of dam

ages from the county or city in which injury is

inflicted to the person or property of the victim

of the mob, to an amount not exceeding five

thousand dollars. And in case of the death of the

victim, damages not exceeding five thousand

dollars may also be recovered by the spouse,

lineal heirs, or others who were dependent upon

the deceased for support. It is also provided that

the taking of any person from the hands of the

sheriff and lynching him shall be prtma facie evi

dence of failure on the part of such sheriff to do his

duty, and his office shall thereupon become vacant.

He may, however, be reinstated, if he petitions the

governor for a hearing and prove to the satisfac

tion of the governor that he did his full duty in
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The attorney who appeared for the

assassin of President McKinley, when ad

dressing the court, contributed a real ser

vice to the peace and good order of society

injdeclaring that mob-law is worse than

anarchy. Most of us abhor and condemn

the man who does not believe in any law,

or any form of government. All feel that

such doctrines are dangerous; are criminal;

that they will overthrow our government

in time if they are allowed to prevail. But

this jurist, while conceding the danger that

would follow the prevalence of anarchistic

doctrines, declared that he did not believe

it created, or would create, a danger equal

to the belief, becoming so common, that

men who are charged with crime shall not

be permitted to go through the form of a

trial in a court of justice, but that lynch-

law shall take the place of the calm and

dignified administration of law by our

courts of justice. "When that doctrine

becomes sufficiently prevalent in this coun

try" he says, "if it ever does, our institu

tions will be overthrown, and, if we are

not misinformed as to the state of mind of

some people in some parts of the country,

the time is fast approaching when men

charged with crime will not be permitted

to come into court and submit to a calm

the premises. The penalty for inflicting " material

damage to the property or serious injury to the

person of any other person upon the pretense of

exercising correctional powers over such person or

persons, by violence and without authority of

law." is imprisonment in the penitentiary not

exceeding five years.

The effect of this legislation would be most

salutary were it not for the objection which has

been suggested in our main article, viz: Inability

of our courts to grant the relief which the various

provisions of this law contemplate, mainly due to

the fact of being unable to secure an impartial

jury. Perhaps, however, the love of law and

order, among the citizens of Illinois, exceed that

of other states, in which ca?e, we may be able to

see some effective results of the practical workings

of this law. Of course, it is too early to pass

judgment upon this law at this writing (October

14, 1905), but the purpose of the law is sound and

meets the writer's approval.

and dignified trial, but will be strung up to

a tree on the bare suspicion that someone

may hold the belief that they have com

mitted some crime. "

Too strong emphasis cannot be given the

above sentiment. It is the patriotic out

burst of a good citizen. It voices the hope

of all law-abiding people. To say, as has

been said, that past crime must be met with

present crime in order that future crime may

be avoided or prevented, for this is what

the mob says, in effect, is a most intolerable

and monstrous doctrine. It is foreign to all

human government and to all truly civilized

peoples. Let us beware of all such false

and vicious doctrines. It is the reign of

law under the forms of law that is the true

test of all civic virtue.

President Tucker, in his address before

the' American Bar Association, has said that

we are a much-governed people; that laws

are enacted for almost every conceivable

object and purpose. Inferentially, we con

clude that he believes there are too many

laws covering too many phases and condi

tions of human life on our statute books.

There is truth in the observation, but not

the whole truth. When we consider that

one phase of crime has become so common as

to be denominated a "habit" of our people;

that we have become incapable of punishing

this crime under the existing order; that

this crime is increasing in frequency and in

the brutality accompanying it; have we not

the evidence, clear and positive, for yet other

legislation, — legislation which the changed

conditions of our social and political life im

peratively demand? It is not, perhaps, that

we need laws for another subject, but more

stringent laws for securing the certainty of

punishment of a class of criminals now per

mitted to go free with the accompanying

benediction of the masses.

Incidentally, I hear it replied to my con

tentions, that it will be exceedingly diffi

cult to secure the amendments and enact

ments suggested. This may be so. But it

is no answer to the necessity for the same.
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It is true that the history of this govern

ment shows that the people have been

unwilling to grant many radical changes in

our constitutions and laws. But rarely has

the present conditions been duplicated.

Never in the history of this government has

there been such a constant and uniform

violation of the criminal code by whole

communities, and never before has the

criminal code failed to measure out exact

justice to such communities in every in

stance. The case under consideration is

an exceptional one calling for exceptional

treatment.

It will also be argued in some quarters

that severe penal laws were never known to

accomplish much in the interest of law, and

order, and good society, particularly, in a

free country, like our own; that public

opinion must precede rather than follow all

legislation along lines indicated. I do not

entertain this view. It is my firm belief,

based upon many years of observation and

experience, that both individuals and com

munities do right under the social order

not from choice, but from policy and from

fear. The mob will participate in its law

less act because it is sure to be absolved

from all punishment. The fear of punish

ment is eliminated. If, however, certainty

of punishment is sure to follow such lawless

ness, this American "habit" will become

less frequent until it is known no more for

ever.

There is reason to believe that the Ameri

can people are being aroused to the gravity

of this one foul blot on our national es

cutcheon. It calls for a high order of lofty

statemanship. And shall we doubt that it

will not be forthcoming at the opportune

moment ?

MILWAUKEE, Wis., October, 1905.
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THE LAW OF NATURALIZATION

BY HON. HEXRY STOCKBRIDGE

NINETEEN hundred years ago impe

rial Rome was mistress of the then

known world. To be a citizen of Rome was

the proudest boast a man might make. It

was alike a protection and a pride to him

who could rightfully claim it. Roman citi

zenship, like citizenship in this our great,

modern Republic, might be acquired in two

ways. In each it might result as a birth

right, and that of Rome might, as St. Paul

declares, be purchased at "a great price,"

either in money or by the rendition of dis

tinguished service to the state; while ours

may similarly be said to be capable of being

purchased under the legal designation of

naturalization, though a price of fifty cents

paid, not by the individual upon whom it

is bestowed, but by the agent or committee

of some political party which hopes to get

his vote, can hardly be called "a great

price. " Is our citizenship to-day worth less

than that of Rome? Or do we value it too

cheaply? Or have the changed conditions

of the past century been lost sight of when

we bestow upon an alien citizenship with

us?

When our legislation upon this subject

began we were a nation of about thirteen

millions of people scattered along an ocean

coast. To-day we are a nation of over

seventy millions, occupying a continent.

From one of the poorest we have become

one of the wealthiest of nations. From a

state essentially agricultural we have be

come one in which the busy hum of active

industry in a myriad different forms resounds

from shore to shore. Greater changes than

the century has produced among us it is

difficult to conceive. It is but natural,

therefore, to find that in this vast change

there should have been a modification of the

national policy with regard to the reception

into our midst of vast numbers of aliens to

form part and parcel of our body politic.

This first found its expression in 1890, in

the act of Congress intended to regulate

immigration, and prevent the landing on

our shores of those who would be undesir

able, not merely as citizens, but as denizens

of our Republic.

But, notwithstanding that and other re

strictive acts, the tide of immigration has

continued to pour in at an annual rate of

from one to one and a third per cent of our

entire population.

Nor is it longer true that those composing

this stream are individuals oppressed in the

land of their nativity and seeking here a

freedom and opportunity they cannot en

joy at home. If anything is needed to

emphasize this it may be found in the

fact, that the Austrian government not

long since contracted with one of the great

trans-Atlantic lines, to furnish thirty-five

thousand emigrants annually, for trans

portation to this country. There will be no

need to consult a list of the peerage or

nobility to discover that the individuals so

"furnished" are not members of the first

families. They may be patriots, all who

take passage under such a contract ; but it

will occur to many that they are in all

probability the sort of patriots "who leave

their country for their country's good. "

And when these reach our shores it mav

well be that under existing law, the greater

part, or all of them, will be landed, but be

cause they may land is»nq reason why thev

should be admitted to citizenship, but

rather suggests a closer scrutiny of the

principles, laws and practice affecting natu

ralization.

In August, 1903, Judge Clifford D. Gregory,

of Albany, refused to naturalize forty-three

applicants for citizenship, and in doing so,

said: "I will not naturalize any person who

comes before me and is unable to speak the

English language sufficiently to make him
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self understood . . . when a man has been

in this country five years and is unable to

talk our language, in my opinion he is not

fit to be admitted to citizenship." The

action of Judge Gregory and his remarks

just quoted, were widely commented upon

at the time by the press, and at least one

of the legal journals, and it was assumed

by some of the critics that the judge had

imposed a new requirement for citizenship.

A few weeks later when the courts of the

country resumed business after the summer

recess, they found themselves with appar

ently an additional requirement to impose

on all who aspired to citizenship, as the

result of an act of Congress passed early in

the year, which was intended to exclude all

aliens of an Anarchistic or Nihilistic type

from enrolling themselves as citizens of the

United States.

In January, 1904, Judge Marr, sitting in

Schuylkill County, Pennsylvania, the heart

of the anthracite coal region, announced

that every applicant for naturalization from

the mining towns, where were thousands of

Slavs, Lithuanians, Hungarians and Poles,

would be required to prove to the court

that he did not take part in the riots in

the coal region which had made it neces

sary to call out the state troops.

These successive events all happening

within a comparatively short space of time,

have attracted attention to questions con

nected with the naturalization of aliens,

and raise the queries : What was the effect

of the recent act of Congress? Was it

declaratory of what was existing law or did

it add a new condition of citizenship? And

were or were not the respective positions of

Judges Gregory and Marr correct, or did

they exceed the powers conferred on them?

To answer these questions it will be neces

sary to look briefly at the history of legis

lation upon this subject, the nature and

extent of the powers exercised by our state

courts in dealing with these questions, and

lastly, the construction placed by various

courts upon the several existing require

ments enacted by Congress, to be demanded

of those who aspire to enjoy citizenship with

us.

By the articles of confederation there

was no provision made for naturalization,

the subject was left entirely to the discre

tion of the several confederated states.

This had two obvious results: while any

state could grant its own citizenship to an

alien, that did not operate to give him the

rights of a citizen in any other state, and

unless he continued to -reside permanently

within the boundaries of the state in which

he had obtained citizenship he was likely

to be involved in a maze of doubt and

uncertainty, especially with regard to his

power to hold and transmit property at a

time when nearly every state placed restric

tions of some description upon the right of

aliens to hold or inherit.

Furthermore, the policy of neighboring

states was not uniform with regard to the

facility or difficulty with which citizenship

therein might be acquired, and this diversity

tended to increase the distrust and suspicion

with which neighboring states regarded one

another.

When the convention assembled to draft

the Constitution, this subject was one which

was early considered, and in the report of

the committee of detail, presented by Mr.

Rutledge on the 6th of August, 1787, we

find the provision exactly as it appears in

Section 8 of Article I of the Constitution,

where among the enumerated powers of

Congress is that "to establish a uniform

rule of naturalization." So heartily were

all the delegates in favor of it that this

clause does not appear to have been the

occasion of any discussion in the convention.

By the ratification of the Constitution

this power having been given to the general

government, chapter 2 of the acts of the

Second Session of the First Congress, passed

on the 26th of March, 1790, made provision

how it was to be exercised. This act differed

from the present law in the following essen

tial particulars: no preliminary declaration
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of intention was required, the period of

residence in the United States was but two

years, and the power was one to be exercised

by any common law court of record in any

one of the states.

This first act was superseded in 1795 by

the act approved January 2oth, of that

year. Under this the term of residence in

the United States was raised to five years,

and a declaration was required three years

before naturalization could be granted,

while the exercise of the powers was con

fided to the circuit or district courts of the

United States, and concurrently to the

supreme, superior, district or circuit courts

of any one of the states. To make it plainer

what courts were intended by this act, the

Act of 1802, chapter 3, was passed, which

granted the power to any state court having

common law jurisdiction, and possessing a

seal and a clerk. This act further provided

that all persons arriving in this country, in

order to be naturalized should be registered

in the office of the clerk of the court, and

the registration was required to contain the

name, birthplace, age, nationality and alle

giance of each alien, together with the coun

try whence he or she had migrated, and

the place of his or her intended settlement.

This requirement of registration was for

mally repealed by the Act of 1828, but had

been virtually so by the Act of 1824, under

which there was practically a consolidation

of the registration and the declaration of

intention. The Act of 1824 also introduced

the naturalization of those who had come

to this country under the age of eighteen,

without requiring a prior declaration of

intention.

The grant of the power of naturalization

to Congress by the Constitution was an

exclusive one, as will be seen when in con

nection with it there is taken the provision

entitling the citizens of each state to all the

privileges and immunities of citizens of the

several states (Taney, C. J., in Thurlow

v. The Commonwealth, 5 How. 504), and

from this it followed that the passage of a

naturalization statute operated practically

to repeal all the previously existing state

statutes, since it was then no longer possible

for a state court to grant the right of citi

zenship merely upon a compliance with the

state statutes. (Matthews i-. Rae. Fed.

Cas., No. 9, 284; Lanz r. Randall. Fed. Cas.,

No. 8,080.)

No power therefore remained in the states

to change or vary the rule of naturaliza

tion Congress imposed, by imposing new or

different or additional conditions, qualifica

tions or restrictions, or to authorize any

foreign subject to denationalize himself and

become a citizen of the United States, with

out compliance with the conditions Con

gress had prescribed (Minneapolis v. Reum,

56 Fed. Rep. 580 C. C. A.). If, therefore.

the respective rulings of Judges Gregory and

Marr did impose any qualification not war

ranted by the language of the naturalization

acts, their zeal to elevate the standard of

American citizenship prevailed over the

proper interpretation of the act.

It is somewhat anomalous that at the

time when the regulation of naturalization

was bestowed upon Congress the reason for

so doing was to guard against a too rigid

instead of a too liberal mode of conferring

citizenship (Collet v. Collet, 2 Dall. 294),

and yet in these later days a single court is

claimed to have naturalized in the neigh

borhood of 5,000 individuals in a single day.

and this suggests a glance at the tribunals

in and by which the process of naturaliza

tion is affected.

Ordinarily when exclusive authority over

a subject is given to Congress, the courts

invested with the jurisdiction pertaining to

it are the federal courts — for example,

cases in admiralty — and it has even been

held in some cases that Congress has no

power to confer jurisdiction on state courts

(Ex parte, Knowles, 5 Cal. 304), yet from

the very first act of Congress upon the sub

ject of naturalization, the exercise of the

power has been entrusted to certain state

tribunals, and it is no exaggeration to say
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that fully ninety per cent of all the aliens

who have been naturalized in this country

during the last century have received their

citizenship from state tribunals. This exer

cise of the granted power has been upheld

in the long line of adjudications of the

Supreme Court of the United States, and

the rule is undoubtedly that expressed by

Field, J., in United States v. Jones (105

United States, 512), — he says: "Whether

the tribunal shall be created directly by the

act of Congress, or one already established

by the states shall be adopted for the

occasion is a mere matter of legislative dis

cretion. Undoubtedly, it was the purpose

of the Constitution to establish a general

government independent of and in some

respects superior to that of the state govern

ments, one which could enforce its own

laws through its own officers and tribunals,

and this purpose was accomplished. That

government can create all the officers and

tribunals required for the execution of its

powers. Yet from the time of its estab

lishment the government has been in the

habit of using, with the consent of the states,

their officers, tribunals, and institutions, as

its agents. Their use has not been deemed

violative of any principle or as in any manner

derogating from the sovereign authority of

the general government, but as a matter of

convenience, and tending to a great saving

expense. At different times various duties

have been imposed by acts of Congress on

state tribunals. They have been invested

with jurisdiction in civil suits and over com

plaints and prosecutions for fines, penalties,

and forfeitures arising under the laws of the

United States. And though the jurisdiction

thus conferred could not be enforced against

the consent of the states, yet, when its

exercise was not incompatible with state

duties and the state made no objection to it,

the decisions rendered by the state tribunals

were upheld. "

But while the right to confer is thus clear,

it is not a right to exact the exercise of the

power; that is, the authority to the state

court to naturalize is permissive, not obliga

tory, for in Houston v. Moore (5 Wheat, i),

the idea was disclaimed that Congress could

authoritatively bestow judicial powers upon

state courts. Therefore, for a refusal to

exercise the power no mandamus could be

maintained. This principle was established

in Kentucky v. Dennison (24 How. 108),

when it was laid down that where Congress

had authorized a state officer to perform a

particular duty, it had no power to coerce

or punish him for his refusal.

The importance of this distinction is

greater than at first appears. From it

flows a power in the states to formulate and

enforce acts or rules governing the mode in

which the power conferred may or shall be

exercised. The state may not by any

legislative enactment, and the court may

not by any rules, impose any other or

greater qualifications to be possessed by the

applicant for naturalization, than are con

tained in the act of Congress, but it may

prescribe the times, the quantum, and mode

of proof, and generally all that is included

in the word "practice." By way of illus

tration : When Xew Jersey passed a statute

prohibiting any of her courts from acting

upon any application for naturalization

within thirty days of any election, the cry

went up that an unwarranted increase of

requirement was being imposed, but the

court held that inasmuch as it was com

petent for the legislature to entirely forbid

a state court to entertain or act upon an

application for naturalization, it could, there

fore, lay any restraint, regulation, limita

tion or condition upon the practice in such

cases which it might deem expedient or

proper (State v. Judges, 58 N. J. L., 97).

And the same rule has been adopted in

Massachusetts (in re Stephens, 4 Gray, 561)

and in Pennsylvania (In re Lab. 3 Pa. Dist.

R. 728).

At one point, and at one only, thus far,

has there arisen any question which involved

a possible conflict between courts, and with

regard to this the decisions are at variance,
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the two cases which have arisen having

terminated with judgments diametrically

opposite in effect.

It is axiomatic law that a judgment or

degree procured by fraud and false evidence

will be set aside by the tribunal rendering

it, upon the fraud being shown; or its effect

annulled by an injunction prohibiting the

giving of it effect. It is, therefore, apparent

that the- admission of an alien to citizenship

may be annulled and canceled by the court

in which he was admitted, when his. admis

sion has been procured by false testimony

or fraud, and it was so held in the United

States v. Kornmehle (89 Fed. Rep. 10).

But take a slightly different case: As

sume that the naturalization had been pro

cured by fraud practiced upon the state

court when the applicant was admitted.

Of course the validity of the citizenship can

not be attacked collaterally either in the

courts of the same or another state, or in

those of the United States ; but the question

still remains can the United States proceed

directly for the cancelation of the naturali

zation in the federal courts? That it could

not do so successfully in the courts of another

state, will hardly be questioned by any one,

even though the. allegation of fraudulent

procurement should be held to obviate any

constitutional objection on the ground of

according "full faith and credit to the judg

ments and decrees" of the courts of another

state.

With regard to the attitude of the federal

courts there is more doubt. In the United

States v. Norsch (42 Fed. Rep. 417),

decided by Judge Thayer in the United

States Circuit Court for the eastern district

of Missouri, it was distinctly laid down that

such a proceeding is maintainable, the limi

tation being that fraud, and that alone,

could afford a sufficient basis for such a pro

ceeding, and that it would fail where "the

proceeding is merely tantamount to a

motion to set the judgment aside for irregu

larity, or to a writ of error, or to a petition

or bill of review. " And the cases of Gaines

t1. Fuentes (92 U. S. 10), and Barrow v.

Hunton (99 U. S. 82), were relied on as

supporting the conclusion.

The same question was again raised a few

| years later, before Judge Wheeler, in the

United States Circuit Court for the eastern

district of New York, in the case of the

United States v. Gleason (78 Fed. Rep. 396),

and an opposite conclusion reached. The

reasoning of the latter case appears the more

satisfactory. While it is true that in a few

cases the judgments and decrees rendered

by state courts have been set aside, or their

execution enjoined in the federal courts,

they have been judgments operating only

inter partcs. This would not be true with

regard to naturalization. A federal court

might compel the surrender of the certificate,

which is the evidence of the judgment, but

it is difficult to see how that could affect the

citizenship established by the judgment, or

the record of the state court, and an injunc

tion which could only run against further

exercise of the rights of citizenship would

not affect past acts performed as a citizen.

Said Judge Wheeler in the case just cited:

"The defendant became a citizen of the

state of New York as well as a citizen of

the United States. Other citizens became

entitled to vote for him for such offices as

citizens could hold as well as he became

entitled to vote, hold office, hold lands, or

do what else citizens can do. Neither the

state, nor any citizen of New York or of

the United States, is a party to this suit;

nor do they hold their right to vote for him,

or to have him hold office, under him, and

no decree against him could affect their

right. An attempt to carry out such a

decree would produce great confusion and

mischief. Chief Justice Marshall, in Spratt

V. Spratt (4 Pet. 392), stated that the incon

venience which might arise from holding

the judgment conclusive had been pressed

upon the court, and added 'but the incon

venience might be still greater if the opposite

opinion be established.'"

The objection suggested in the language
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of Judge Wheeler just quoted would, of

course, be equally applicable to the correc

tion by a court of its own record, and the

soundness of this position may be fairly

questioned, but the entire absence of any

power or authority in the federal courts to

alter or modify the record or judgment of a

state court by a proceeding in which no

official of the state is a party, rests upon

more solid foundation, and is apparently

sound.

This phase of the subject has been dwelt

upon somewhat fully for the reasons, that

the law with regard to it is still apparently

in a somewhat unsettled condition, and also

because it serves to emphasize the impor

tance of cautious and well-considered action

when dealing with such cases, cases which

almost universally are conducted as ex

partc proceedings, but the consequences of

which may be of great importance.

Thus far the consideration has been of

principles where the pathway has been

fairly clear. But in connection with natur

alization, just as with other branches of the

law, the difficulty is not so much in the

determination of principles, as the applica

tion of them. The statute after prescribing

the required length of residence, and declar

ation of intention in certain cases, then

imposes in effect three qualifications to

which the applicant must measure up: (I)

that he is of good moral character; (II) that

he is attached to the principles of the Consti

tution of this country, and (III) that he is

well-disposed to the good order and happi

ness of the government.

For the correct interpretation of each of

these, every court is a law unto itself, and

inevitably there is no uniformity of construc

tion, and but too often in practice they are

treated as merely formal and are slurred over

in a most prefunctory manner. It would be

idle to attempt to work out a harmony of

interpretation, or even to recite the various

conceptions which have been expressed of

the significance of those phrases. But there

are one or two observations which can be

made with regard to them in the light of the

adjudicated cases.

I. Good Moral Character.

This is not presumed, but must be sup

ported by proof (In re Bodek, 63 Fed. Rep.

813). We are so in the habit of applying

the rule of the criminal law with regard to

the presumption of innocence to every

thing which affects character, that the

natural tendency is to say that the good

character of an applicant for naturalization

will be presumed, but this is error, it is a .

requisite qualification just as much as resi

dence and to be proved in the same way.

What standard shall be applied is a very

different question, but this much may be

confidently asserted, that one who has been

convicted of a felony does not possess such

character as will permit a court to naturalize

him. Such conviction stamps the char

acter of the individual ineffaceably so that

even executive pardon will not rehabilitate

the person. The length of time for which

such good character must be shown may

have been formerly open to debate though

it had been judicially held that it applied

to the entire period of the residence of the

applicant in the United States (In re Spen

cer, Fed. Cas., No. 13,234). This rule now

seems the proper one in view of the restric

tions imposed by the immigration act de

signed to debar any convicted of crimes in

lands of their nativity from landing on our

shores. Nor is it necessary in order to

determine that an applicant is not of good

moral character that he shall have been

convicted of a felony. An habitual violator

of the laws, though the character of the

offense be not so serious, will have the like

effect, and it has, therefore, been held that

habitual gaming, or selling of liquors, where

these were forbidden by statute, would be

sufficient derogation from the moral char

acter of the applicant to make his rejection

proper (In re Spencer, Fed. Cas., No. 13,234).

And in like manner an alien who lives in a

state of polygamy, or believes that poly

gamy may be rightfully practiced in defi
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ance of the laws of the country, is not

entitled to citizenship (Ex parte Douglas,

5 West., Jur. 171).

II. Attached to the Principles of the

Constitution.

It is not extravagant to say this condition

is one which is in practice ignored. Assur

edly it cannot be said that the propounding

of the single question to the applicant and

his witness, "Is or not A attached to the

principles of the Constitution of the United

States?" measures up to the standard of

proof which would be required in any

other matter. For before it can be said

that A is so attached, it must be proven that

he knows what those principles are, for no

one can be said to be attached to that of

which he is profoundly ignorant, or ought

the bald statement of a witness to be re

garded as affording the requisite proof until

it is first shown that the witness himself

knows what those principles are. As illus

trating how lax courts have at times been

in this regard, take the following language

from the opinion in the case of In re Rod

riguez, 81 Fed. Rep. 337.

"An alien who is ignorant and unable to

read and write and who cannot explain the

Constitution is entitled to be naturalized

where it is shown that he is a thoroughly

law-abiding and industrious man of good

moral character."

And this was the language of a federal

judge in the western district of Texas. It

can find no justification anywhere, in any

act of Congress, and was neither more nor

less than a plain disregard of the laws the

judge was expected and had sworn to up

hold and enforce.

It is a relief to turn from such a case to one

decided by the Supreme Court of Utah

(In re S. W. Nian, 4 L. R. A. 726) and

read:

"The man entrusted with the high,

difficult, and sacred duties of an American

citizen should be informed and enlightened.

No one should be admitted who has not

sufficient intelligence to understand the

principles of the government which may

rest in part on his will."

And acting upon the principles so laid

down, the court held that an applicant who

could not read or write English, though he

testified that he had read the Constitution

in a foreign language, and who knew that

the United States had a president, but could

not mention his name, and spoke of Wash

ington as president, did not understand

the principles of this government or its in

stitutions sufficiently to become a citizen.

It was upon this same ground that the

action of Judge Gregory, was. based, and

it is one of the encouraging signs of the

opening century that there are members of

the judiciary whose love for ease and the

dispatch of what is usually an irksome and

disagreeable duty will not prevent them from

honestly, fearlessly, and painstakingly scruti

nizing those who aspire for citizenship in

this great Republic, and insisting that they

shall give evidence in fact of the possession

of those essentials which the act of Congress

has prescribed. Where, as the Utah court

said, "the maintenance of the government

may rest upon the will of the citizen it is

assuredly only the plain duty of the court

to require that there shall be a comprehen

sion of the fundamental principles of that

government. "

III. Well-disposed to the Good Order

and Happiness of the Government.

As in the case of individual character,

there is no presumption in this particular.

It is subject-matter for proof (In re Bodek.

63 Fed. Rep. 813). Judicial interpretations

of this phrase are rare, but some things are

patent upon the surface. No one meets

this requirement who disbelieves in all

organized form of government, or who

inculcates such doctrines, or associates -with

organizations, which seek to inculcate the

idea of destruction of all lawful authority.

For since such belief or teaching or associa

tions are destructive in tendency of the

machinery upon which organized society

exists, they represent the direct antithesis



NATURALIZATION 65,

of good order and happiness of government.

The act of Congress of 1903, therefore,

introduced no new principles into naturali

zation, but only emphasized that which was

already there by providing for the more

perfect preservation of the evidence in

regard to this requirement. And under this

head may properly be classed the position

taken by Judge Marr. Riots had taken

place, participated in by a large number of

aliens; riots of so grave a character that it

had become necessary in order to preserve

the peace to call out the military forces of the

state, few of those participating in these

occasions of disorder had ever been brought

to trial for their acts of violence, acts

directly subversive of the good order and

happiness of the government. Since there

was no presumption of law with regard to

this requirement, it became his sworn duty

to require proof that applicants for citizen

ship had not by their very acts stamped

themselves as deficient in one of the essen

tial qualifications as prescribed by Congress.

There is a corollary to this which has not

yet been passed upon by the courts, but will

have to be at no distant day.

This Republic of ours in proportion to its;

extent and population, maintains but a

small standing army; the several states of

this Union maintain none; but the ultimate

dependence is upon the militia in each state

for the preservation of order in the state,

or for the military operations of the nation

in time of war. There are growing up in

our midst organizations for various pur

poses which in effect are antagonizing this

system of our government, and are demand

ing that the members of those organizations

shall not become members of the militia of

the state, liable to be called upon to repress

internal disorder or check foreign aggres

sion. Are not such organizations by reason

of their attitude and the exactions demanded

of their members taking a position directly

inimical to the good order and happiness of

the government, and must not the alien who

is a member of such a body be debarred

from becoming a citizen of the United States ?

Does the question differ in any respect from

the requirement we have been considering?

BALTIMORE, MARYLAND.
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THE EXTRADITION OF GAYNOR AND GREENE

BY

JOHN F. GAYNOR and Benjamin D.

Greene were indicted at Savannah, Geor

gia, for conspiracy with Oberlin M. Carter,

while a captain in the United States Army,

to defraud the government in contracts for

harbor improvements. After a protracted

fight in the federal courts against extradi

tion from New York to Georgia, they were

arraigned at Savannah. But before their

case was reached for trial they fled to

Canada, arriving in Quebec in March, 1902.

In May, an application for the surrender

of the fugitives was made to Extradition

Commissioner Lafontaine, sitting at Mon

treal. The complaint charged Messrs. Gay

nor and Greene with having participated

in fraud and embezzlement committed by

Carter by conspiring, counseling, etc., with

Carter to commit such fraud and embezzle

ment and receiving the money so obtained

from the Government. Acting on this com

plaint the commissioner issued, on May

14, a warrant for the arrest of the fugitives

and their return before him. This warrant

was served in Quebec the following day and

the two prisoners were immediately placed

upon a tug, already chartered for the pur

pose, and rushed up the river to Montreal.

This episode was sensational in the extreme,

pursuit being given by other officers with

a writ of habeas corpus, service of which,

however, the arresting officers managed to

elude until after they had taken their

prisoners before the commissioner. This

was early in the morning of May 16, and

Judge Lafontaine issued an order of remand

and committal to Silas H. Carpenter and

two other peace officers, directing them to

hold Messrs. Gaynor and Greene and bring

them before him again upon the igth. This

order of committal was partially in accor

dance with the desires of the prisoners, who

preferred confinement at the Windsor Hotel

to the hospitality of the sheriff at the jail.

In the meantime counsel had been busy

WILLIAM LAMBERT BARNARD

and Mr. Justice Andrews, of the Superior

Court for the Province of Quebec, had

issued a writ of habeas corpus directed to

Constable Carpenter who made the arrest.

This was served on him at 9.30 A.M. and was

returnable at Quebec. Mr. Carpenter did

not obey the writ. On May 17 a motion

that he be adjudged in contempt was filed

with Judge Andrews. On Sunday, the i8th,

the prisoners' counsel applied to the com

missioner to place Messrs. Gaynor and

Greene in the custody of the Montreal

gaoler, which he refused to do, and on the

i gth, the commissioner decided that the

prisoners should be held for a hearing. He

accordingly committed them to jail in the

custody of Sheriff Vallée, with an order that

the sheriff bring them before him for hear

ing of May 27.

The same day that Judge Lafontaine

made this last order of remand and com

mittal, Judge Andrews issued a writ of

habeas corpus directed to the sheriff. Peti

tions were presented to Judge Andrews for

the issue of writs of certiorari to the com

missioner, directing him to transmit to

Judge Andrews the information, process,

evidence, minutes of adjudication, etc., in

connection with the charges against the

prisoners. The sheriff duly responded to

writ of habeas corpus but the commissioner

did not appear or show cause against the

petitions for certiorari, but counsel for the

United States did so.

On the twenty-first day of June, Judge

Andrews gave his decisions on these two

matters, as well as that on the contempt

proceeding, in which a rule nisi was granted

May 20. In the meantime, however, the

petitioners had attempted a shrewd move

by formally waiving or withdrawing their

writs issued by Judge Andrews. This was

on June 20 and application was thereupon

made to Mr. Justice Carón, an associate of

Judge Andrews on the Superior Court bench,
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for new writs of habeas corpus. These were

issued but do not appear to have been

served; they were, at any rate, soon aban

doned.

This backing and filling was without

effect upon Judge Andrews, except possibly

to make his pronouncement a little more

emphatic. He held that as to ccrliorari,

a foreign sovereign or state possessed the

right to appear before the Canadian courts

as parties to judicial proceedings and conse

quently might intervene in such proceed

ings, but that the issue of writs of ccrliorari

would be useless, as the matters of fact they

might elucidate were not open to inquiry

on the writs of habeas corpus before him.

He held that in view of the comprehensive

and peremptory language of the statutes

he was entitled to issue the writs of habeas

corpus, that he had jurisdiction to do so,

and that the writs could issue before the

Extradition Commissioner had made an

order of surrender. But such writs when

so issued before the commissioner's final

order were confined to the question of the

lawfulness of the custody of the prisoners,

and that the warrant being goo ' on its face

the writs should be quashed; that the com

missioner's record and orders could not be

reviewed until after committal for sur

render. The petitioners having attacked

Judge Lafontaine's jurisdiction on the ground

that he could not order the arrest of any one

outside of his district at Montreal, Judge

Andrews held, that while possibly a hard

ship, the commissioner's jurisdiction ex

tended over the whole Province.

After giving his opinion, Judge Andrews

concluded it by stating that he denied the

right of any other judge to intervene until

he made his final order, and that the peti

tioners having applied to him for the writs

could not take advantage of any lack of

jurisdiction in him, to avoid recommittal.

He concluded by a final, formal order,

denying the petitions for ccrtiorari, quash

ing the writs of habeas corpus, and issued

an order of remand and committal.

On the motion to adjudge Constable Car

penter in contempt, Judge Andrews found

that the officer not being in sole custody of

the prisoners, being commanded by the

commissioner to do one thing and by Judge

Andrews to do another, might be excused

for exercising some discretion and could not

be said to have acted contemptuously.

Judge Andrews did express, however, his

disapproval of the constables' conduct in

making the arrest, saying that while their

acts did not disclose an intention to disre

gard a writ of habeas corpus if served, they

formed part of a scheme to prevent the

effective service of such a writ.

The day Judge Andrews made known his

finding new writs of habeas corpus were

obtained from Judge Caron, who also enter

tained petitions for writs of ccrtiorari for the

purpose as before, of bringing before the court

all documents, exhibits, etc., on which the

commissioner had remanded the fugitives to

await a hearing on the extradition complaint.

On August 13, Judge Caron announced

his decision in a lengthy opinion, going

fully into all the points involved in extradi

tion proceedings and in habeas corpus

founded thereon. He dwelt at length upon

points not apparently material to the issues

before him. He held that prior writs of

habeas corpus were no bar to subsequent

ones provided the petitioners had waived

the former writs and so stated in their

later petitions, or if new allegations were

contained in the subsequent petitions, or

they were addressed to a different jailer, or

served in a different district. That the

writs before Judge Andrews, having been

waived by the petitioners, the judge had no

jurisdiction to proceed further, that his

decision was consequently null and void

and his order of recommittal invalid.

Judge Caron went further; he decided that

Judge Andrew's decision could not constitute

the questions involved res judicata because

Judge Andrews did not decide the merits

of the cause at all but merely ordered the

return of the prisoners to Montreal.
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He then decided that it was a needless

•waste of time to await the commissioner's

final order if it could be shown that the

petitioners had not committed an extra

ditable offense or were not liable to extra

dition. For that purpose anciliary certiorari

might issue. He was not confined merely

to the question of whether or not the return

showed a lawful custody, but could review

the entire cause. He held, with elaborate

reasoning, that the treaty was not retroactive

(the treaty expressly so states), that a con

spiracy is not an offense within the treaty,

and held that as the indictment for conspir

acy was so framed that acts of larceny were

charged as overt acts of the conspiracy, the

United States could not treat them as dis

tinct acts of larceny; that as the order of

remand did not contain the date of the

alleged commission of the crime, it might

have been committed before the treaty was

made, and so an attempt might be made to

give the treaty a retroactive effect. Con

sequently, Mr. Justice Caron granted the

writs of habeas corpus and liberated the

prisoners.

There was no appeal in Canada from the

decision of Judge Caron, but the United

States obtained leave to appeal to the Privy

Council from the judgment of the Colonial

Court.

The hearing took place on the i6th and

1 7th of December, 1904, and a decision was

rendered by the Judicial Committee of the

Privy Council on February 8, 1905. This

decision, delivered by the Lord Chancellor,

was terse, to the point, and (between the

lines), scathing in its references to Judge

Caron .

The Privy Council found that the only

question to be decided was whether the

accused were in lawful custody at the time

of the issue of the writ; that it was difficult

to understand of what the supposed unlaw

fulness of the custody consisted; that

Judge Andrews was quite accurate in what

he did after having heard the parties.

"Then the somewhat extraordinary inter

vention of Mr. Justice Caron took place. "

He "first gets rid of the adjudication by

Mr. Justice Andrews by a singular, mis

apprehension of that learned judge's lan

guage . . . Though it is common enough

to speak of a learned judge's judgment in

referring to the reasons by which that

judgment is supported, it is somewhat

singular to find a learned judge himself

confusing the two things."

They further held that an accusation

of theft, on information, was enough for the

claim to arrest and detain. Whether the

accusation was well-founded or whether

there was enough to justify the commis

sioner in committing for surrender, was a

question which would have been regularly

brought before him and determined at the

proper time if the due course of justice had

not been interfered with by the inter

position of the learned judge. And then on

committal by the commissioner for surrender

the accused have fifteen days allowed them

to bring the legality of the surrender before

a court of justice.

This decision brought the matter back to

the Extradition Commissioner, but Messrs.

Gaynor and Greene immediately applied to

Mr. Justice Davidson of the Supreme Court

for a writ of prohibition. to prevent Judge

Lafontaine from proceeding further, on the

ground that the Dominion Parliament was

incompetent to create Extradition Com

missioners and that Judge Lafontaine had

no authority to act upon the application

for extradition. Judge Davidson decided,

March 22, 1905, that Parliament did have

authority to create such officers, and to

confer such office upon such judicial officers

as Judge Lafontaine, and denied the peti

tion for the writ. He held moreover, that

quo warranto, and not a writ of prohibition,

was the proper form of proceeding by which

to determine the title of a de facto judicial

officer.

The petitioners then appealed to the

Court of Kings Bench. Pending the appeal

they applied to that court for an order
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•directing the commissioner to stay the pro

ceedings before him pending the appeal, for

a writ of habeas corpus for the purpose of

being admitted to bail by that court, and

to be admitted to bail, the Commissioner

having refused it on the ground that he

had no power.

These three applications were all refused

on May 3, 1905, on the ground that it would

require very serious reasons to induce the

court to stay proceedings by a person who is,

•de jacto, an extradition commissioner, and

who performs the functions of his office with

an authority equal to that of the judges

•of the court, that the application for habeas

•corpus was made in the wrong district ;

that the court would not put restraint on

the commissioner by admitting to bail after

his refusal.

On May 19, the Court of Kings Bench

decided the appeal from Judge Davidson's

decision adversely to the appellants. It

held that an appeal would lie, that it saw

no necessity in determining whether quo

•warranta or prohibition was the proper

remedy, as the members of the court pre

ferred to bas.e their decision on the construc

tion of the statutes affecting the creation

and appointment of extradition commis

sioners. That such a commissioner sitting

as a court was not an inferior tribunal, that

the Superior Court could not control a

federal court such as' the commissioner.

That Parliament had the authority, and it

was necessary, to create a special court, or

appoint persons to apply the extradition

laws. That the Imperial Act, naming the

magistrates who should hear extradition

proceedings did not apply to Canada, that

Colony's statute having been accepted by

an order of the King in Council. The

appellants claimed that the Colonial Act

having been amended and not subse

quently reaccepted by order - in - Council,

the Imperial Act had regained its original

force and effect, but the court held that the

orders-in-Council had been renewed.

In the meantime the commissioner had

proceeded and on June 6, he found that the

fugitives should be extradited and com

mitted them for surrender. He found that

the conspiracy and the acts of the accused

were such, and that they had so far partici

pated in the overt acts of Oberlin M. Carter

both as to fraud and embezzlement as to

be subject to extradition for fraud and

embezzlement (theft in Canada and Eng

land), and also for knowingly having re

ceived stolen property (the money of the

United States) ; that there was no necessity

for a prior requisition; copies of depositions

were properly in evidence before him

though the originals had not been signed

by the deponents; that the commissioner

cannot discharge the accused on the ground

of a reasonable doubt.

The next step was to obtain leave to ap

peal to the Supreme Court of Canada from

the decision of the Court of Kings Bench re

fusing the writ of prohibition. Leave to

appeal was granted by Judge .Hall on the

ground that the application for such a writ

was not a criminal proceeding, and conse

quently the Court of Kings Bench was not

the Court of last resort as it is in all criminal

matters.

On June 19, Judge Ouimet issued a writ

of habeas corpus (returnable before himself

in chambers), to review Commissioner La-

fontaine's proceedings. Ten days later he

decided that this writ was properly return

able before him in chambers, and on July 7,

he denied the prisoners' application to be

admitted to bail since no exceptional cir

cumstances were shown, and intimated that

he feared the prisoners might escape.

Counsel for the fugitives had now practi

cally exhausted their resources for delay, and

nothing remained but the technical appeal

for the writ of prohibition and the final

hearing on habeas corpus. These were either

decided adversely to the petitioners or

abandoned by them, and the prisoners are

now once more in Georgia, awaiting trail.

BOSTON, MASS., October, 1905.
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THE demands on the time of the members

of our highest court make doubly precious any

contribution of theirs to periodical literature,

and we are grateful when the problems of

their profession are given a place beside the

questions of public policy and religion. Those

who had the privilege of hearing the remarks

of Mr. Justice Brown at the banquet of the

American Bar Association, will be glad of an

opportunity to give them maturer reflection,

nor need we commend them to the atten

tion of our other readers. We are glad

to have the force

of his long experi

ence and high posi

tion in approval of

the English trial

practice, which we

have previously

called to your at

tention. His con

ception of the real

function of the

criminal jury of the

vicinage is no less

important, and re

minds us that the

practical instinct of

the Saxon will work out effective results with

even inadequate instruments. The essential

is after all a correct and powerful public senti

ment which will force a relaxation • of even

judicial technicalities. It is to be hoped

that some effort to improve our method of

jury trials may result from a study of this

address by the profession.

THE most important events of the last month

in the legal world were doubtless the revela

tions of the Xew York insurance investigat jo

HON. HENRY B. BROWN

and the ending of the most bitterly contested

extradition proceedings that our government

has ever pressed. It is the criminal law which

engages our attention, and in both instances

the persistent work of our lawyers seems des

tined to bring to justice men who are alleged

to have used for their private profit funds in

which the public had an interest. The public

conscience which reprobates acts such as are

charged against the Georgia contractors, is

awakening from a torpor which palliated as

"business" the secret profits of high finance.

Mr. Hughes is daily accumulating evidence

which suggests the possibility of criminal pros

ecution of insurance officials. It is to be

hoped that when his work is done there will

be in New York a public prosecutor in whose

courage and ability

the people will have

confidence.

That Mr. Jerome is

such a man is attested

by the interest dis

played throughout

the country in his re

election. That he is

also a lawyer of abili

ty we are prone to.

forget, and our thanks

are due to Mr. Train

for recalling this to

our attention. Mr.

Train, himself the son

of "one of the ablest attorneys-general of

Massachusetts, has had in the last four years

a wide experience in criminal prosecutions as

one of the assistant district-attorneys of Xew

York, under Mr. Philbin and Mr. Jerome. He

has of late had especial charge of so-called

"commercial frauds," and has tried many

murder cases. He is a graduate of Harvard

College and Harvard Law School. He has

still found time to continue the literary activ

ities of his college days and has been a frequent

contributor to current periodicals.

  

ARTHUR TRAIN
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FOR our sketch of Mr. Hughes we are in

debted to a native of Wilmington, N.C., and

a graduate of the law

department of the

University of Michi

gan. After a few

years of practice in

Detroit. Mr. Russell

became a member of

the firm of Carter,

Hughes, and Dwight,

of New York.

He is now a mem

ber of the firm of

McLaughlin, Russell,

Coe, and Sprague.

LINDSAY RUSSELL

As an example of the possibilities afforded

by the technicalities of procedure when counsel

are striving for delay, the case of Greene and

Gaynor is a master

piece. It is such

cases as this that

breed distrust of the

certainty of justice.

Mr. Barnard was

raised in Savannah,

and from his early

associations has be.en

especially interested in

the case which he so

graphically describes.

He is a Harvard

man, but studied law

at Boston University.

Since receiving his

LL.B.. he has always practiced in Boston,

where he has attained a reputation as a per

sistent advocate.

IN the arguments advanced in support of

many schemes for control of industrial monop

olies and public utilities it has often been

asserted that state regulation of prices would

be but a reversion to first principles. The

evidence in support of this collected by Mr.

Gilmore will be of interest to all who deal

with the legal phases of modern problems.

Mr. Gilmore is a graduate of De Pauw Uni-

WILLIAM I.AMI'.I i, i HAKNARD

versity and the Harvard Law School. After

a few years of practice in Boston, in 1903 he

was appointed professor of law at the law

school of the University of Wisconsin. His

study of the regulation of prices was made in

connection with his course on the Police

Power.

THOUGH the impossibility of getting prompt

and adequate reviews of new books by capable

and impartial reviewers has compelled us to

abandon the customary formal book reviews, it

is our wish to publish from time to time some

more extended notice of important publica

tions by way of discussion of the subject

treated. The publication of the first treatise

on the very modern subject of lynch law

seemed to deserve such consideration.

Mr. Mowry was born in Rhode Island, but

has always lived in Wisconsin. He is a gradu

ate of this law school of the University of

Wisconsin, and has been active in the discus

sion of many public questions.

AT this time of year when the ward boss

lines up his cohorts and the courts of justice

are blocked and burdened with the clerical

work of wholesale

naturalization, it is

worth while to consider

the law of naturaliza

tion as expounded by

Judge Stockbridge in

his address to the

Maryland Bar Associa

tion.

Mr. Stockbridge is

a graduate of Am-

herst and the Law

School of the Univer

sity of Maryland. In

1882 he was appointed

one of the examiners

in chancery for the equity courts of Balti

more City, and held that position till he was

elected to Congress in 1888. In 1896, he was

elected an associate judge of the Supreme

Bench of Baltimore. In 1899 ne was made

instructor at the law school of the Univer

sity of Maryland.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative

importance of the article, for essays of the most permanent value are usually so condensed tn style that further abbre

viation is impracticable.

ASSOCIATIONS (Legal Personality). Pro

fessor F. W. Maitland contributes to the Jour

nal of the Society of Comparative Legislation

(No. xiv, p. 192), an interesting criticism of

the legal theory of corporations under the

title of "Moral Personality and Legal Person

ality." He quotes Professor Dicey's words

that when a body of men bind themselves to

act for 'a common purpose "they create a

body which, by no fiction of law, but by the

very nature of things, differs from the indi

viduals of whom it is constituted." He ex

plains the reason for the modern doctrine that

such bodies are not distinct personalities his

torically. The necessity for forming a legal

conception of a body of men as distinguished

from the individuals composing it arose in

the middle ages, and the canonists in applying

their mediaeval learning and second-hand

Roman law held that the personality of the

corporation was a legal fiction and that it

was, therefore, a gift of the prince; hence the

necessity for a charter to create a distinct

corporate personality. The author contends

that if the law permits men to form perma

nently organized groups, they are of necessity

"right-and-duty-bearing-units, and if the law

giver will not openly treat them as such he

will misrepresent the facts." Group person

ality is no purely legal phenomenal. "For

the morality of common sense the group is

person."

BIOGRAPHY (Bacon). J. E. G. deMont-

morency contributes to the Journal of the So

ciety of Comparative Legislation (No. xiv, p.

263), an article on Francis Bacon. It con

tains an interesting account of Bacon's legal

experiences and of his legal writings which

remain, and deals sympathetically with the

charges of corruption against the great chan

cellor as a part of the system of the times.

Of Bacon, as a jurist, it says:

"His massive intellect and subtle mind ap

pear at first never to have been persistently

applied to, though they often approached and

dallied with, the great problems of jurispru

dence. One is tempted to imagine that he

neVer repaid to the law of England the debt

which he owed to it. He was a great advo

cate and a great pleader, we say, ' great, even

as a lawyer,' to use Lord Coleridge's critical

phrase, but there is no evidence to show that

he was a great judge, and little evidence to

prove that he was a great jurist. That is the

way in which a perusal of the professional

works inevitably at first strikes the reader.

He lived by the law, but the law did not li%'e

by him. A second and third reading leave a

different impression. We realize that it is

greatly due to the fragmentary character of

the legal remains that this somewhat sordid

impression arises. Bacon did. in fact, live by

the law, and was on the whole careless as to

the literary merit of his legal writings. When

he thought that such writings were likely to

advance him, he was at times, as in the case

of the Four Arguments of Law, more careful.

But not always. We have but a disordered

fragment of his famous Double Reading on

the Statute of Uses. We ought, if Bacon is a

great jurist, to be able to disregard the dis

ordered condition of his legal writings, and to

find therein an essential orderliness and dry

luminosity of thought calculated to give life to

the law he lived by. The more closely Bacon's

legal works are studied the more certain it

becomes that this is the case, and the reader is

more and more tempted to regret that his

legal conceptions have been so rarely pursued

and so generally disregarded. It will be use

ful briefly to consider the works in their chron

ological order."

He also calls attention to the fact that by

Bacon's Ordinances in Chancery, the practice

of that court was finally fixed and it was

made "a definite court of justice under ordered

governance, and not a mere court of conscience

dealing out an erratic measure of equity in

graciously disordered fashion."

BIOGRAPHY (Leibnitz). An account of
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Leibnitz is contributed by Sir John Macdon-

nell, to the Journal of the Society of Compara

tive Legislation (No. xiv, p. 283.) The author

finds a great similarity between the theories

and labors of his subject and those of his con

temporary Bacon, and especially controverts

the inference natural in consequence of his

fame as a philosopher that he was a theorist

and insists that the impression from reading

his legal works is all in favor of his practical

sagacity. He particularly detested the schol

asticism of the lawyers of his time and his

great work was to purge the law of chaotic

conditions and barren subtleties and to sim

plify jurisprudence. In his remarks on legal

education he insists on the necessity of pre

paring the student for action and recommends

moot courts and the importance of general

knowledge. He did his best also to create

an accurate and stable terminology of inter

national law. In conclusion the author says:

"Leibnitz had book-learning and its rare

companion, a desire to keep in touch with

facts. He sought to bring jurisprudence into

line with other sciences. He was interested

in its philosophy, versed in its history. He

had always present the great object of law, to

do justice between men; he rediscovered, it

may be said, justice beneath the formalities

and technicalities of his time; if he resembled

Seiden or Savigny, he also resembled Ben-

tham. He anticipated more or less clearly

many of the future developments of juris

prudence, and some even now dimly seen, and

only by a few."

BIOGRAPHY. " Lord Monboddo : A Judicial

Metaphysician," by Henry H. Brown, Judicial

Review (V. xvii, p. 267).

CONFLICT OF LAWS (Jurisdiction). An ar

ticle of some interest to English lawyers as

well as to students of comparative jurispru

dence is a discussion of "Jurisdiction Rationc

Originis" in the Scotch law by George

Duncan in the September Juridical Review

<V. xvii, p. 254).

"It was indeed a marked feature of the

English common law that it recognized only

one sure foundation of jurisdiction in such

actions, viz., the actual presence of the dé

fendent within the realm at the time of ser

vice of the writ.

" Scots law. on the other hand, has always

recognized a number of possible grounds of

jurisdiction against a defender furth of Scot

land, and if such a defender chanced to be a

native Scotsman, that circumstance weighed

heavily, in the early cases, in favor of juris

diction being sustained against him. On a

correct interpretation of these cases, however,

nativity was not of itself regarded as a suf

ficient ground of jurisdiction. It may be

taken as clear that neither the Scots domicile

nor the Scots nationality of a defender will

found jurisdiction in a petitory action, unless

he is in Scotland when the action is served.

The Court of Session may have jurisdiction to

divorce a man against whom they have no

jurisdiction whatever to pronounce decree for

a civil debt."

From an examination of the authorities the

author decides that "the result, however, is

that there is authority for the proposition

that both domicile of origin and allegiance

will found jurisdiction if combined with per

sonal citation, and it does not appear that

there is any reason in principle for drawing a

distinction between domicile of origin and

domicile of choice as a foundation for juris

diction in such circumstances. But if a de

fender, originally Scots, abandons his Scots

domicile and his nationality, he must be re

garded as a foreigner against whom jurisdic

tion will not be sustained unless founded in

some of the other recognized modes. A more

difficult question arises where the defender

has lost his Scots domicile of origin without

also losing his nationally, it being assumed

that, for the purposes of local jurisdiction,

Scots nationality can be regarded as some

thing distinct from the common allegiance

which all British subjects, whether Scotch,

English, Irish, or Colonials, owe to the Crown.

It is suggested that, apart from the obiter

opinion of Lord Kinloch in Kcrmick's case,

and the opinion of Lord Low in Tasker v.

Grieve, in neither of which cases was the

question of allegiance considered, there is not

yet any distinct authority for affirming that

the mere loss of domicile would of itself be

sufficient to free a Scot from his natural obli

gation to submit himself to the courts of his

country when personally cited thereto in Scot

land. It is possible, however, that the gen

eral tendency of our courts to regard domicile
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and not nationality as the criterion in ques

tions of personal law may not be without

effect on the ultimate decision of this problem."

"How, it may be asked, would the English

courts regard jurisdiction raiionc origiiiis? On

the cases, it would seem that, although not

allowing allegiance as a ground of jurisdiction

in their own practice, they will, nevertheless,

recognize the decrees of foreign courts founded

on it."

CONFLICT OF LAWS (Jurisdiction). "Exit

of the Doctrine of Situs," by John R. Rood,

Central Law Journal (V. Ixi, p. 265).

CONSTITUTIONAL LAW (Citizens). An ex

haustive review of our decisions relating to

the Chinese Exclusion Act is contributed by

B. Frank Dake to the September Albany Law

Journal (V. Ixvii, p. 258), entitled "The China

man before the Supreme Court." Of the re

cent climax.in those decisions he says: "But

a far more startling proposition is announced

when the court, conceding for the puqooses

of the argument that Ju Toy was an American

citizen and entitled to the protection of the

Fifth Amendment of the Constitution, provid

ing that- no person shall be deprived of life,

liberty, or property, without due process of law,

states that he was not entitled to a judicial

trial of the question of his citizenship, and

that the power of determining that question

may be entrusted to executive officers."

If the rights flowing from American citizen

ship, "when drawn in question, are not of

sufficient importance to entitle the one who

claims such rights to a judicial determination,

it is difficult to imagine any right of sufficient

magnitude to justify the exertion of judicial

powers. The banishment of a citizen from the

land of his birth is as much an act of punish

ment as his incarceration in a penitentiary.

If Congress can empower immigration officers

to permanently banish American citizens, it

is hard to see why it may not direct their

summary execution. The difference would be

in the degree of the punishment rather than

in the power to inflict it. The Constitution

draws no distinction between the power to

banish and the power to hang."

"In view of the nature of exclusion laws,

the loose notions of Chinamen as to the

sanctity of an oath, their similarity rendering

identification difficult, the decision rendered

with reference to Ju Toy was probably neces

sary if the exclusion laws are to be effective;

but constitutional government is in danger

when the judicial decision of constitutional

questions is determined by considerations of

political expediency or necessity; and in his

person fundamental principles of American

liberty have received a greater shock than

the exclusive population of all of the Pacific

states by subjects of the Celestial Kingdom

would cause."

CONSTITUTIONAL LAW (Commerce). A

very valuable monograph on "The Exclusive-

ness of the Power of Congress over Interstate

and Foreign Commerce," by James S. Rogers,

is published in the American Law Register for

September and October (V. lui, pp. 529. 593).

In opening he says:

"Power over interstate commerce is granted

by the same words as power over foreign com

merce. No logical distinction can be made

between them. Yet, although it is generally

admitted that the power of Congress over

foreign commerce is exclusive, three different

theories have been advanced in the opinions

of the court as to the power of Congress over

interstate commerce.

" First: That Congress has exclusive power

over all interstate commerce.

" Second: That Congress and the states have

general concurrent power over all interstate

commerce.

" Third: That Congress has exclusive power

over national, and Congress and the states

concurrent power over local matters of inter

state commerce."

"This article is an endeavor to clarify the

subject by a consideration of the three theo

ries and the reasoning supporting them, and, as

a result, to show that only the exclusive theory

is sound. Then by tracing the theories chro

nologically through the opinions of the court,

by quotations therefrom, it is sought to let

the reader judge for himself whether the court

has not substantially acted upon that theory

and is free to discard the other two, and that

such action by the court would simplify the

subject immensely .

His argument is that, ' historically the pur

pose of the commerce clause was to free com

merce from control by the states; that the

historic fact is that it was immediately so
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accepted, and all state regulations fell; that

it is admitted that Congress has exclusive

power over foreign commerce, and that since

the same words grant power over interstate

commerce Congress must have exclusive power

over it also ; that the grant is a general one and

not a divided one; that it would be arbitrary

amendment of the Constitution for the court

to divide it ; that it would be as much so to

divide it according to the local concurrent

powers' theory as according to any. other pos

sible division; that if the court should divide

the grant and establish two classes of subjects

of commerce, it would be necessary that the

subjects be classified according to established

general principles, and that as such principles

are not contained in the Constitution it would

be still further amendment of the Constitu

tion for it to formulate them, and that without

so doing the court would be without Constitu

tional restraint in this respect."

Reviewing what the court has actually done,

he finds: "That it has twice overruled the

general concurrent powers theory and has so

far discarded it that it would be safe to ignore

it, were it not for one recent important de

cision.

"That the local concurrent powers theory has

always been hotly disputed, and is stated

tentatively and in effect waived aside even in

many cases which do not expressly controvert

it. That in those cases where this and the

exclusive theory lead to the same results the

decisions are equally supportable upon the

latter theory as upon this. That in those

cases where these two theories lead to opposite

results, which are numerous and most im

portant, the actual decisions of the court have

been uniformly inconsistent with the former

and consistent with the latter theory.

That the exclusive theory, notwithstanding

reasoning inconsistent therewith in many of

the opinions, is consistent with all of the de

cisions of the court except comparatively few,

and is the only theory with which the de

cisions of the court in fact harmonize.

" The conclusion seems justified that on gen

eral principles the court should, and that, in

fact, in its decisions it has, generally speaking,

followed the exclusive theory."

CONSTITUTIONAL LAW (England). An

address by Sir Frederick Pollock on "Impe

rial Organization" is published in the Journal

of the Society of Comparative Legislation (Xo.

xiv, p. 37). This concerns the possibility of

some closer relations between England and

her colonies to be represented by a new im

perial body. The author recognizes the im

possibility of anything like a written consti

tution and hopes merely for an advisory board .

the importance of which will depend upon its

intrinsic merits.

CONSTITUTIONAL LAW (Interpretation).

In the Atlantic Monthly for October (V. 96,

p. 525) appears an article entitled "Our

Changing Constitution," by Alfred Pierce

Dennis, which elaborates the conception of

the development of that instrument suggested

by Dr. Taylor in our October issue.

It is the contention of Mr. Dennis that the

constitution is in a state of constant develop

ment of which no record is made in the docu

ment itself. The growth of the nation, the

inevitable influences of the spirit of new times

and the exactions of new needs compel new

interpretations and extra-constitutional prac

tices that come to have the power of control

ling law and are accepted as existing facts

which it is useless to dispute. In this way

our Constitution is assuming the character of

a growth like the English Constitution, some

thing undefined in express terms, a spirit and

a life, not a rigid, unchangeable form.

"The measure of the interpretation of our

Constitution," he says, "is found in the logic

of personality rather than in the logic of

legalism. The unfolding of our national life

according to this logic has involved three

processes: First, new meanings have been

written into the fundamental law by judicial

interpretation; second, the unrebuked exercise

of doubtful powers by the executive and

legislative branches has extra-legally enlarged

the sphere of government action; finally,

through the spontaneous outworkings of our

political genius, new rules, understandings and

convictions have been introduced into our con

stitutional system without the intervention of

direct governmental agency."

He finds illustrations of the first method in

decisions relating to our Philippine policy and

in the interpretation of the Interstate Com

merce Act.

"The great corporation is the most potent
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force in our economic life of to-day. These

great artificial beings, the creations of state

laws, have outrun the control of their creators.

It is inevitable that the nation should take

hold where state control has broken down. . . .

With the destruction of the states as indus

trial entities will follow, in the fulness of time,

their destruction as political entities. Histor

ically, federalism is like the grave: it takes

but it does not give."

The refusal of the governor of Indiana to

surrender a fugitive on demand of the gov

ernor of Kentucky and the nullification of

the 1 3th Amendment by the South and nu

merous supposed "extra-legal" acts of the

executive illustrate the second mode of devel

opment. The author approves of this ten

dency.

CONSTITUTIONAL LAW (Jurisdiction. Aus

tralia). "The Judicial Power and Interstate

Claims," by P. McM. Glynn, Commonwealth

Laiv Review (V. ii, p. 241).

CONSTITUTIONAL LAW (Regulation of

Rates). In the October North American Re

view (\ . 181, p. 481) Richard Olney discusses

. "Some Legal Aspects of Railroad Rate-making

by Congress." He first discusses the effect on

the power to regulate commerce of the pro

hibition of giving preference to the ports of

one state over those of another. This would

constitute an insuperable limitation upon the

power of Congress to authorize the equaliza

tion of railroad rates between different ports,

when the effect of such equalization would be

to give to one port commercial advantages

which it would not otherwise obtain. The

manifest purpose of this constitutional limi

tation was to permit national commerce to

flow freely in its natural channels by making

it impossible for the national government

through its interference to divert it from one

port to another. The railway systems of the

country have adopted for their own -purposes

the plan of equalization, but these, as private

corporations, are at liberty to act in such

manner as they please.

The second section of the argument turns

on the question: Can Congress delegate to a

commission the power which the Constitution

gives it to regulate commerce? This, he be

lieves, Congress can do only to the extent of

having a commission administer a system of

legal regulations which Congress has enacted.

Congress might pass a law that the rate of

passenger transportation throughout the coun

try should be two cents per mile and that

freight transportation should be one cent per

ton per mile, and then turn over to a com

mission the duty of seeing that this law was

observed by the interested railroad companies.

But to have the commission itself determine

what the rates should be would be an unwar

ranted extension of legislative authority,

which, by the Constitution, is confined to Con

gress. To lay down as a standard of action

that the rates or duties are to be reasonable

would not be a sufficient guide for adminis

trative action, for it has been repeatedly held

that there must be some substantive provision

of ' law to be administered and carried into

effect.

Finally, has Congress the right to dictate

rates to the carriers of the country, or, as is

frequently urged, acquire control through own

ership of the railroads themselves. To pre

scribe the price which shall be charged for a

service is the next thing to taking possession

of the property of one performing the service.

If Congress, either directly or through other

instrumentalities, made railroad rates covering

all interstate business, then it would inevitably

follow that the various states would make the

rates at which business within their respective

areas was to be carried on. We should have

two more or less competitive boards of control,

each aiming to secure special benefits at the

expense of the other, and anything, like skil

ful, just, reasonable or stable-rate making

would become impossible.

The logic of the situation would be such as

to force government ownership. This, how

ever, would be ownership by the national gov

ernment. Its power to regulate does not imply

that it has itself the right to engage in business,

and if it can take an immediate part in trans

portation as one part of commerce, might it

not also buy and sell products? Such action

he holds to be unconstitutional, and is of the

opinion that if this question of authority had

been submitted to the United States Supreme-

Court at any time before a quarter of a cen

tury ago it would in all probability have given

a decision adverse to the jurisdiction of the

general government.
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CONSTITUTIONAL LAW. "The Constitu

tional Discretion of the President," by Hon.

C. A. Gardiner, ATcw Jersey Law Journal (V.

xxviii, p. 261).

CONSTITUTIONAL LAW (See Jurisprudence).

CONTRACTS (Interpretation of Promise). The

second number of the new Calcutta Law Jour

nal (V. i, p. pn) contains an interesting dis

cussion of the theory of contract entitled "In

terpretation of Promise," by Priya Xath Sen.

The author contends that the accepted rule

of interpretation of promise from an exclu

sively objective standpoint or the interpreta

tion that a reasonable man will put upon the

promise under the circumstances of the case

reaches undesirable results in certain cases.

Nor does he entirely agree with Paley's sub

jective standpoint, namely, "the sense -in

which the promisor believed that the promisee

accepted his promise." He agrees with Pol

lock's criticism of this that where the prom

isee's real expectation differs from the sup

posed expectation, the promisor should not

be absolved from a more onerous obligation

on the plea that he did not understand that

that expectation was being entertained by the

promisee. The author would apply the test

of the expectation entertained by the prom

isee when it is that of a reasonable man.

Where the expectation entertained by the

promisee is less advantageous to him than

what the promisor understood his expectation

to be on Paley's theory, the promisor would

be bound to confer a greater advantage. The

author argues that while "misapprehension of

the promisor may not be regarded as furnish

ing a proper measure of his legal obligation

when it appears that the expectation induced

by him was different, . . . the interpretation

that could be placed on the promise of a

reasonable man should not be held to debar

the promisee from claiming at least as much

as he really expected, if it falls short of what

the promisor intended to confer, merely be

cause another man more considerate or less

sanguine than himself would not have ex

pected as much." In cases where the real

expectation of the promisee coincides with

what the promisor supposed it to be, the

author believes that Paley's rule furnishes a

correct solution. He finds support for this

view in a recent English decision.

The author meets the objection of lack of

uniformity by insisting that "in the complex

ity of human affairs mere simplicity is not the

true test to determine the correctness of a

rule of law." He also says, "no doubt jur

isprudence is not psychology ; bvit it should

should not ignore psychological states, in so

far as they are capable of being proved with

practical certainty, when sound morality de

mands that they should not be ignored."

CONTRACTS (See Sales).

CRIMINAL LAW. "Abolition of Capital

Punishment in Switzerland," by Maynard

Shipley, American Law Review (V. xxxix, p.

734).

CRIMINAL LAW. "Christian Scientists and

the Law," by Walter Mills, Canadian Law

Review (V. iv, p. 435).

CRIMINAL LAW (Medical Jurisprudence).

"Medico-Legal Aspect and Criminal Procedure

in the Poison Cases of the XVI Century," by

Charles Greene Cumston, Medico-Legal Jour

nal (V. xxiii, p. 173).

ECCLESIASTICAL LAW. "Doctrinal Sub

scription in the Church of Scotland," by Chris

topher N. Johnston, Juridical Review (V.

xvii, p. 201).

EDUCATION (Scotland). In the Septem

ber Juridical Review (V. xvii, p. 240), appears

an interesting article on "Legal Education,"

bv Prof. N. J. .D. Kennedy, which emphasizes

the differences still existing between the

method of training lawyers in Scotland and

those in favor here. He presents convincing

arguments of the high qualifications that

should be required of a lawyer and shows that

they are not limited to merely legal learning.

The state is entitled to look to lawyers for

services outside the strict limitations of their

profession. From this he argues the necessity

of university training. He also shows that

the old system of apprenticeship under modern

conditions is as ineffective for the purposes of

training in that country as in this, and insists

that a law school education is essential.

HISTORY (French Code). Sir Courtenay

Ilbert discusses "The Centenary of the French

Civil Code," in the Journal of the Society of

Comparative Legislation (No. xiv, p. 218).

The origin of this, he says, was due to the

"intolerable practical inconveniences which

arose from the coexistence of several different
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systems of law within the same political

state." He explains the work of amendment

of the law which had to precede codification.

This was divided into two periods, the first

progressive, the second reactionary, the sym

pathies of Napoleon being on the whole with

the latter. The work was peacefully carried

on by a convention in the midst of the excit

ing scenes of the French Revolution. Of the

results of the work he says:

"Two things at any rate the Code has done.

It has familiarized all Frenchmen with the

principles of the law which they have to ob

serve. It has supplied a model which other

nations have eagerly and extensively copied.

In England the law is ordinarily regarded as

something technical, mysterious, not to be

understanded of the lay folk. In France the

leading provisions of the Codes have become

household words. They form the topic of

village conversations. Familiarity with them

is presupposed in popular literatxire and on

the stage."

He thinks that the French Codes have ar

rested the development of French law in some

respects, but rather in the domain of pro

cedure than of substantive law. It has sim

plified jurisprudence and facilitated the work

of judges, without eliminating the importance

of their interpretation, and though at first a

degeneration of the system of teaching in

French law schools seemed imminent, this

tendency has since been avoided.

INSURANCE. "Life Insurance: Shall We

Have State or Federal Supervision?" by

Samuel Bosworth Smith, American Lawyer

(V. xiii, p. 372).

INTERNATIONAL LAW. In the Journal of

the Society of Comparative Legislation (No. xiv,

p. 201) Thomas Baty publishes a discussion of

"Some Questions in the Law of Neutrality."

He deals first with several questions relating

to contraband.

"The real importance of the subject of

contraband at the present day is that it pro

vides a loophole to the Declaration of Paris.

That declaration, when it made enemy goods

free on a neutral ship, included the goods of

the enemy government. The temptation is

strong to seize them as contraband. It will

easily be imagined that a belligerent could see,

with more or less composure, a neutral's goods

(not clearly contraband) going to the enemy's

country as a mercantile speculation ; whilst it

is a very different matter to watch such sup

plies when actually consigned to the enemy

government passing safely on neutral vessels.

The old-time belligerent would in many cases

simply have seized the cotton, corn, oil, and

coal on the plea that it was enemy property:

this can no longer be done, and he attempts

to seize it as contraband. Probablv the dec

laration requires modification: such a course

would be preferable to an unsettlement of the

accepted general law. It is not certain

whether the Russian ukase, subjecting goods

forwarded 'aux frais ou a 1'ordre de 1'ennemi'

to confiscation, meant to include only goods

ordered by the enemy government, as distinct

from those ordered by private individuals. If

it is so limited, it forms the basis of a reason

able understanding — provided that it is ex

tended to telegraph and railway plant, and

the other matters which the Russian practice

is to treat as absolute contraband."

The author says, "a long period of mari

time peace produces a crop of curious doctrine

unchecked by the logic of facts." As instances

of this he refers to the doctrine that a war

ship must be sent away from a neutral port

within twenty-four hours on penalty of in

ternment. "The sinking of neutral prizes,

though perhaps allowed by Russian regula

tions and countenanced by writers of author

ity, seems to be an entire innovation and an

inadmissible one." He similarly regards the

confiscation of vessels laden wholly or mainlv

with contraband goods.

INTERNATIONAL LAW. "Exclusion and

Deportation of Aliens," by " Parliamentum,"

Canadian Law Times (V. xxv, p. 487).

INTERNATIONAL LAW (History). Ed

ward Lindsey in the September American Law

Revinv (V. xxxix, p. 658) discusses "The

Evolution of International Law." He con

tends that international law is now in the

state in which private municipal law stood in

mediaeval times and shows that its develop

ment hitherto appears strikingly analogous to

the development of primitive private law

He, therefore, conjectures that the future of

international law may conform to the later

history of private law.

HISTORY (Northern Securities Case). "The
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Northern Securities Case" is explained to

English readers by William Mitchell Acworth

in the Journal of the Society of Comparative

Legislation (No. xiv, p. .251). His most in

teresting suggestion to American readers is

that while it may have been important to the

government to impress upon one benevolent

despot in the railroad world that his power

was not unlimited, and though the repression

of such a combination might be of importance

in the western states it is hardly to be ex

pected that similar prosecutions will be en

forced against the old consolidations in the

«ast.

INTERNATIONAL LAW (History). "The

Development of International Law before

Grotius " is the subject of a brief contribution

by Edwin Maxey to the September American

Law Review (V. xxxix, p. 747). "With the

Greeks," he says "international law was for

a long time a code of rules mainly for the

purpose of governing the relations of their

own communities with each other. The Am-

phictyonic council served to some extent as

an international court," but "it had no power

to settle differences between Greek and other

independent states." Even between themselves

their rules were very limited in scope, relating

chiefly to right of sanctuary, inviolability of

envoys, and rules of war. Rome did little in

the actual development of a system for in

theory at least, during a considerable portion

of its existence, the Roman Empire was uni

versal. The mediaeval maritime codes were

the first steps toward modern international

law. Vasquez first put forth "the doctrine

of the existence of a group of states subjects

of reciprocal rights irrespective of a world

empire, temporal or ecclesiastical." Suarez

followed with a theory of a law of nations

resting upon custom. The greatest of these,

however, was Albericus Gentilis, who at

tempted "to adjust the principles of the jus

naturale to the new fact of territorial sover

eignty."

JURISDICTION (See Conflict of Laws and

Constitutional Law).

JURISPRUDENCE, COMPARATIVE (Con

stitutional Law). An interesting ''Compara

tive Study of the Constitutions of the United

States of America and the United States of

Mexico," by William H. Burges appears in

the September American Law Review (V.

xxxix, p. 711). The political framework of

each is very similar.

"Each recognizes, as the basis of govern

mental authority, the consent of the gov

erned. Each divides the functions of govern

ment into legislative, executive, and judicial

powers, and each attempts to prevent the

encroachment of one department on the other.

Each looks to the formation in a federal

government of an indestructible union com

posed of indestructible states, and each pro

vides for safe-guarding the autonomy of the

states within the union." The powers of the

House and Senate are in general like those of

ours."

An original feature is a sort of select com

mittee of the two houses of the legislature

which exercises authority during the recess of

Congress.

"Briefly stated, the powers of the execu

tives of the two countries are the same. There

are minor differences in the terms of the grants

of power and the methods of administration;

but nothing of substantial importance distin

guishes one from the other in theory.

In practical operation the differences are

very great. In practice the power of the

Mexican president is apparently autocratic.

A careful study of their constitution discloses

no warrant for this, and I attribute so much of

it as is real rather than seeming to the deep

and abiding hold which their present chief

executive has upon the hearts and minds of

the Mexican people, and their faith in his

wisdom and his loyalty to their welfare."

"Again speaking generally the jurisdiction

of the Mexican federal courts extends to all

matters of which our federal courts have

jurisdiction, except that they have not juris

diction of causes arising under their federal

Constitution, and laws which affect private

interests only, that jurisdiction being vested

in the state courts; nor have the Mexican

federal courts jurisdiction of causes on the

ground of diverse citizenship, while the juris

diction over controversies between a state and

a citizen of another state, which is expressly

denied by our nth Amendment, exists under

their system."

"Under this grant of jurisdiction and for

the protection of these rights the courts hold
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acts of the general congress and of the sev

eral state legislatures unconstitutional just as

our courts do, and restrain by appropriate

remedies their enforcement."

"What to an American lawyer, appears to

be the most serious omission from their con

stitution (except that of the right of trial by

jury), is the omission of any provision for

the writ of habeas corpus."

' ' The decrees of the Mexican Supreme Court

of Justice are preserved and published. In

arguments in their courts they are cited as

we cite the opinions of the courts of other

jurisdictions than our own — for their per

suasive effect. In the same way our brethren

of the Mexican bar cite the works of great

commentators on the civil law, and on their

Constitution, and in discussions of constitu

tional questions very frequently, if not most

frequently of all, are cited Cooley's ' Constitu

tional Limitations,' and ' Story on the Consti

tution,' the latter having been well abridged

and translated into Spanish."

The author briefly compares the Bills of

Rights of the two constitutions. "Theirs is

a longer though not the more comprehensive

of the two." But he concludes that the great

fundamental rights of man are well-preserved

in theirs as in ours.

JURISPRUDENCE (Precedents). The Sep

tember American Law Review (V. xxxix, p.

696), publishes an address of Henry D. Ashley

on "The Effect of American Jurisprudence of

the Doctrine of Judicial Precedent," which

contains the familiar criticism of the modern

multiplicity of reported decisions and ex

presses the hope that some remedy may be

discovered through legislation guided by the

Bar.

JURISPRUDENCE (Torts). In the August

Commonwealth Law Review (V. ii, p. 250) A.

Inglis Clark continues his "Short Studies in

the Common Law," this time discussing torts.

"None of the writers of the numerous text

books on the English law of torts," he says,

"has suggested a definition of a tort which

would convey to a person totally unacquanited

with the history or contents of the law of

England, a clear conception of the specific dif

ference between a tort and a crime. The ab

sence of any such definition of a tort is doubt

less largely due to the fact that the distinction

now made by the law of England between a

tort and a crime is entirely a distinction of

historic growth. A tort and a crime are both

legal wrongs or, in other words, violations of

a legal right; and some violations of a legal

right are regarded by the law as being simul

taneously torts and crimes, such, as assault

and libel. The recognition of this dual char

acter in such wrongful acts seems to make it

impossible to construct a definition of a tort

which will concisely, clearly, and specifically

distinguish a tort from a crime. But if we

are content to accept the practical distinction

which the law makes between a tort and a

crime, and to relinquish any attempt to find

what may be properly described as a logical

or philosophical basis for the distinction, a

sufficient definition of a tort would be a vio

lation of a legal right for which the law pro

vides a remedy in an action for compensation

against the wrongdoer, at the suit of the per

son whose legal right has been violated. The

essential ingredient of a crime is malice. But

the absence of malice is not in itself a per

manent distinction between a crime and a

tort. ... It may, however, be broadly stated

that malicious torts which the law does not

regard as crimes, are acts which, although they

are violations of legal rights, are not acts

which immediately disturb the peace and se

curity of the community, which are the primary

objects of the law's care and protection."

The author then proceeds to classify torts

in three groups, viz. (i) those within the

general category of trespass, (2) those of

negligence, (3) violations of other rights or

omissions of duties recognized by law. He

then discusses certain phases of the law of

torts.

LEGAL ETHICS. "Remarks of John T.

Dillon at Banquet on Twenty-fifth Anniver

sary of Columbia Law School Class," American

Law Review (V. xxxix, p. 707).

LEGAL ETHICS. "The American Lawyer,"

by Alfred Hemenway, American Law Revise

(V. xxxix, p. 641) (published in our September

number) .

LEGISLATION. "Labor Legislation," by

W. E. O'Brien, Canada Lain Journal (V. xli,

p. 729).

LEGISLATION. "Review of Legislation
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1903." Journal of the Society of Comparative

Legislation (Xo. xiv, p. 302).

LEGISLATION (Uniformity). "The Desir

ability of Harmonizing State and Federal

Statutes on Irrigation," by Carroll B. Graves,

American Lawyer (V. xiii, p. 383).

LIENS. "Mechanics' Lien. The Authority

of Russell v. French," by Frank E. Hodgins,

Canada Law Tournai (V. xli, p. 733).

LIMITATIONS. "Limitation: Right and

Remedy," by Haribaus Sahai, Allahabad Law

Journal (V. ii, p. 259).

LITERATURE (Law Reports). Thomas

Dent, in the September American Law Review

(V. xxxix, p. 675) treats "Of Law Reports as

Memorials of History and Biography," and

relates interesting instances of this collateral

value of our system of reports.

MASTER AND SERVANT. In the October

Canada Law Review (V. xli, p. 673) C. B.

Labatt publishes another chapter of his valua

ble work on the law of Master and Servant,

dealing with "Service Distinguished from

Tenancy."

NEGLIGENCE. "The Doctrine of Imputed

Négligence as between an Infant, non sui juris,

and Its Parent or Guardian," by Sumner

Kenner, Central Law Journal (V. Ixi, p. 244).

PERSONS. " Powers of the Managing Mem

ber of a Mitakshara Joint Hindu Family," by

K. Srinwasa lyengar, Madras Law Journal

(V. xv, p. ai i).

PRACTICE. "The Acquisition and Re

tention of a Clientage," by Frank Asbury

Johnson, Law Students' Helper (V. xiii, p. 272).

PRACTICE. "Right of Court to Interfere

with the Determination of the Amount of

Damages Fixed by a Jury," by Frederick A.

Teall, Central Law Journal (V. Ixi, p. 286).

PRACTICE (Jurors). "Right of Jurors to

Consider their Own Knowledge and Experi

ence," Bench and Bar (V. ii, p. 95).

PROCEDURE (Arbitration). "Who May

Refer Matters to Arbitration," by Durga

Charan Banerjee, Allahabad Law Journal (V.

ii, p. 275).

PUBLIC POLICY. "Government by the

People," by Richard Lockhart Hand, American

Lawyer (V. xiii. p. 377).

PUBLIC POLICY. Frederick Bausman con

tributes to the September American Law Re

view (V. xxxix, p. 727), a criticism of what he

regards as an American tendency toward

"Light Sentences and Pardons."

"Our people seem not to have a sufficient

horror of crime to get an actual relish in sen

tencing offenders of any class. Judges shrink

from imposing long terms. When they do>

impose them, they are sure to hear murmured

exclamations in the court room, or to receive

indirectly from their friends, when the matter

is referred to as a newspaper item, some ex

pression as to their having been that day very

severe.

"Let us now turn to the subject of pardons.

These are granted in America in such number

that there is hardly a week in any state in

which one may not see in the newspapers an

announcement of one. Indeed, there has

lately sprung up a new sort of custom, of a

most pernicious sort, to imitate the bounty of

kings upon their birthdays or marriages, by

setting felons free. On last Christmas day

the governor of Illinois indulged himself in

this fashion by setting free four murderers

under sentence for life. All were set free and

one received a pardon outright. This good

example was followed in Indiana with the

same number, in Missouri with three, in New

York and Michigan with one. Those who

know the tendency of our race and its senti

mental attitude in many respects will not

doubt that this amiable custom will grow."

REAL PROPERTY. "Abstracts of Land

Titles," by C. H. Kirshner, Kansas Lawyer

(V. xii, p. i).

REAL PROPERTY (Partition). "The Law

of Partition in Ceylon," by W. R. Bisschop,

Journal of the Society of Comparative Legis

lation (No. xiv, p. 232).

REAL PROPERTY (Statute of Frauds). "Do-

Gas and Oil Contracts or Leases Convey or

affect such an Interest in Real Estate as to

come within the meaning of the Statute of

Frauds requiring all Conveyances of Real

Estate or an interest therein, or an assign

ment thereof to be in writing?" by Walter

J. Lotz, Central Law Journal (V. Ixi, p. 224).

SALES (Contracts). Under the title of

"The Contract of Sale or Return," Richard

Brown discusses in the September Juridical

Review (V. xvii, p. 221), the law applying to

a familiar transaction of wholesale dealers who

stock a store with goods under an agreement
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that those not sold may be returned. The

author distinguishes this from the contract of

sale on approval, and criticises the Sale of

Goods Act which treats them together under

the head of Transfer of Title by Mere Inten

tion. The problem is discussed relating (i)

to the effect of reputed ownership and (2) the

effect of actual ownership.

"The common law of Scotland in regard to

reputed ownership differs materially from that

of England. It was largely owing to these

differences that, as already mentioned, the

earlier Factors Acts were not at first supposed

to apply to Scotland, and, indeed, the very

case in which the House of Lords resolved the

doubt had been previously decided in exactly

the same manner by the Court of Session on

common law grounds. This divergence be

tween the laws of the two countries is of old

standing, and may be traced to the different

development of the law of possession of move-

ables. In the law of Scotland, as in that of

Rome, possession was the badge of ownership.

Goods could not be transferred, even in sale,

without a transfer of possession; and, on the

other hand, the fact of lawful possession by a

person not the owner created a presumption

of ownership which might be pleaded by third

parties against the owner himself. This, how

ever, was not the doctrine of English law.

The absence of the principle of reputed owner

ship in England caused much commercial in

convenience, and led to legislation in at least

three different directions — (i) in favor of the

general creditors of the ostensible owner by

means of a special provision in the English

Bankruptcy Act; (2) in favor of the general

creditors of the actual owner, by preventing a

transference retenta possessione without regis

tration under the Bills of Sale Acts; and (3) in

favor of third parties dealing with the reputed

owner by means of the provisions of the Fac

tors Acts.

"Ihe result, so far as third parties are con

cerned, may be summarized as follows: In

Scotland the common law protects third par

ties, such as pawnbrokers, by means of re

puted ownership. It, however, gives no right

to a trustee in bankruptcy acting for the

general creditors of the buyer, such trustee

not being a third party, but vested only in

the estate of the bankrupt tantum et talc. In

England, the common law, where it has any

effect at all, only protects third parties by

laying down a rule as to actual ownership,

viz., that the property on 'sale or return'

passes when the buyer adopts the transaction,

e.g., when he pawns the goods. The same act

which passes the property renders the tran

sactions of the new owner valid, but this is

subject to the intention of the parties to the

original contract, and if the wholesale dealer

stipulates that the property is not to pass.

the stipulation will be effectual, and third

parties can acquire no rights from the buyer

who has never become owner. The common

law rule, with its qualification as to intention,

acquired statu tors- sanction in the Sale of

Goods Act, 1893, and as this Act applies also

to Scotland, its effect was to introduce into

that country a statutory actual ownership,

which, however, owing to the power of latent

reservation, is of no value to third parties.

Oh the other hand, the Factors Act, 1889,

and the Factors (Scotland) Act, 1890, intro

duced a statutory reputed ownership, which is

repeated in section 25 of the Sale of Goods

Act. This may in Scotland be pleaded by

third parties concurrently with the common

law reputed ownership which there exists, and

in England it may be pleaded by itself as tak

ing the place of a common law reputed owner

ship."

TORTS (See Jurisprudence and Negligence).

WITNESSES (Expert Testimony). "Opin

ions of Lay Witnesses as to Insanity " Bench

and Bar (V. ii, p. 102).



NOTES OF RECENT CASES 669

NOTES OF THE MOST IMPORTANT RECENT CASES

COMPILED BY THE EDITORS OF THE NATIONAL

REPORTER SYSTEM AND ANNOTATED BY

SPECIALISTS IN THE SEVERAL

SUBJECTS

(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub

lishing Company, St. Paul, Minnesota, at 35 cents each. In ordering, the title of the desired case should be given as well at the

citation of volume and page of the Reporter in which it is printed.)

ADMIRALTY JURISDICTION. (Torts— Struc

ture Affixed to Land.) TJ. S. S. C. — The Fed

eral Supreme Court is now committed unani

mously to a holding which practically overrules

the holding in The Plymouth, 3 Wall. 20, which

case, as remarked by Mr. Justice Brown has

been accepted by the profession and the ad

miralty courts as establishing the principle that

the jurisdiction of the admiralty does not extend

to injuries received by any structure affixed to the

land, though such injury were caused by a ship or

other floating body. In U. S. v. Evans, 25 Sup.

Ct. Rep. 46, it is held that the admiralty juris

diction of the federal courts extends to a libel

in rent against a vessel for negligently colliding

with and destroying a beacon standing some

fifteen or twenty feet from the channel in water

twelve or fifteen feet deep, although the beacon

is built upon piles driven firmly into the bottom.

One reason for the decision, which commends itself

to the ordinary judgment, is that advanced by Mr.

Justice Brown in his special concurring opinion,

where he says that the distinction between dam

age done to fixed and floating structures is a some

what artificial one, founded upon no sound prin

ciple, and that the fact that Congress, under the

Constitution, cannot extend the admiralty juris

diction of the Supreme Court affords an argu

ment for a broad interpretation of that juris

diction commensurate with the needs of modern

commerce. The concluding sentence of the special

concurring opinion may throw some little light on

the view which will be taken of cases arising in the

future. It is as follows: "To attempt to draw

the line of jurisdiction between different kinds of

fixed structures, as, for instance, between beacons

and wharves, would lead to great confusion and

much further litigation."

The ground of the main opinion in this case is

that even under the narrow limits imposed upon

Admiralty by the English common law, its juris

diction was undoubted over the sea. The beacon

was surrounded by navigable water and was there

fore in the sea, even though attached to the bot

tom. In this respect it differed from a wharf or

bridge which would be attached to the shore and

therefore a part of the shore. The opinion does

not overrule the Plymouth case, but distinguishes

it on this very ground. The distinction is clear

and can hardly lead to confusion or further litiga

tion as predicted by Mr. Justice Brown.

The decision, however, is epoch-making in the

growth of the American Admiralty.

See the official reference sub. nom. the Black-

heath, 195 U. S. 361.

Robert M. Hughes.

CARRIERS. (Reasonableness of Charges.)

TJ. S. C. C. for W. D. of Ga. — Tift v. Southern Rail

way Company, 138 Federal Reporter was a suc

cessful effort by a number of manufacturers of

lumber in various southern states to resist at

tempted extortion through an arbitrary increase

of freight rates. It was shown that shipments

of lumber had enormously .increased within the

last decade, and in spite of this increased ton

nage there had been a steady increase of rates,

culminating in an advance of two cents per

hundred pounds. This last advance was the

concerted action of a number of railroads acting

under articles of organization, and it is held

that this aspect of the case is not altered by the

fact that the railroads had a stipulation in the

articles of organization that each and all members

might at will, and at any time, withdraw from the

agreement. In considering the questions involved

the statement of the interstate commerce com

mission that the general rule is that the greater

the tonnage of the commodity transported the

lower should be the rate of freight charges for

such transportation, is expressly approved.

M. & St. Paul Railroad Company v. Minne

sota, 10 Supreme Court Reporter. 702, is cited to

the point that the reasonableness of a rate of

charge for transportation is eminently a question

for judicial investigation, and Chicago & N. W.

Railroad Company v. Osborn, 52 Federal Re

porter, 914, and Smyth v. Ames, 18 Supreme Court

Reporter, 418, are quoted as authority for the

proposition that reasonable compensation for the
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service actually rendered is all that a common

•carrier is permitted to exact.

The principle upon which the railroad seemed

to have acted is discountenanced in the conclud

ing statement that railroads have no legal right

to graduate their charges in proportion to the

prosperity which attends industries whose pro

ducts they transport.

CONSTITUTIONAL LAW. (Chinese Exclusion—

Deportation of Slave Girl.) U. S. C. C. A. cth Circuit.

— The Circuit Court of Appeals, Ninth Circuit,

has recently handed down an opinion in the case

of United States v. Ah Sou in which the decision

of the District Court for the Northern Division of

the District of Washington is overthrown. The

District Court in effect held that where the depor

tation of a Chinese slave girl, illegally brought

into this country for immoral purposes would re

sult in remanding her to slavery and degradation,

her deportation would not be ordered. The Cir

cuit Court of Appeals agrees with the District

Court in its holding that the girl's marriage to a

registered Chinese laborer who, however, was not

entitled to have a wife in this country, was not

a defense to proceedings for her deportation, and

especially so in view of the fact that the marriage

was at her solicitation for her protection, and was

not followed by cohabitation, nor apparently re

garded by the parties as more than a formality.

The view of the district judge is very briefly ex

pressed where he says: "If sent back to her own

country where she was by her kindred sold to a

cruel master she must abandon hope, and it is

shocking to reflect that the laws of our country

require the court to use its process to accomplish

such an unholy purpose." Basing its conclusion

apparently on the i3th Amendment to the Fed

eral Constitution prohibiting slavery, the lower

court directed that the order for deportation be

vacated.

The Circuit Court of Appeals treats this phase

of the subject very briefly, merely observing that

-they do not understand the ruling of the court to

Ъе a holding that the i3th Amendment by its

terms prohibited the deportation of the girl, that

it was not contended on the appeal that by virtue

of an order of deportation her condition as a slave

-would be recognized, or that she would be sent

into slavery, at any place within the United States,

or within its jurisdiction. In conclusion, it is said

that while the case is one which from its nature

enlists the sympathy of the court, nevertheless,

the law is so written that the court cannot yield

to the humane considerations which actuated the

court below.

CONSTITUTIONAL LAW. (Compulsory Vac

cination.) U. S. S. C. — In Jacobson v. Massa

chusetts, 25 Supreme Court Reporter, 358, in

which the constitutionality of the Massachusetts

compulsory vaccination law is attacked on the

ground that it is in derogation of the rights se

cured by the preamble of the Federal Constitution

and opposed to the spirit of the constitution itself,

it is held that the spirit of the constitution or its

preamble cannot be invoked apart from the words

of that instrument to invalidate the statute.

Aside from this general contention the statute is

attacked specifically as being in contravention of

certain constitutionally guaranteed rights and

privileges. In response to these various conten

tions it is maintained that the personal liberty

secured by the I4th Amendment against state

deprivation is not infringed by the statute; that

the lack of any exception in favor of adults who

are certified by a registered physician to be unfit

subjects for vaccination does not render the

statute objectionable as denying the equal pro

tection of the laws, although an exception in favor

of children in like condition is made. Aside from.

overruling these direct attacks upon the consti

tutionality of the statute, its validity is main

tained on the ground that the state legislature in

enacting it was entitled to choose between the

theory of those of the medical profession who

think vaccination worthless and believe its effect

to be injurious and' dangerous, and the opposite»

theory, which is in accord with the common

belief and is maintained by high medical author

ity; and was not compelled to commit the matter

to the final decision of a court or jury.

In this case the U. S. Supreme Court deals for

the first time with the question of the consti

tutionality of compulsory vaccination.

The following points should be noted:

1. The decision sustains the exercise of the

power with reference to adults; by implication this

sanctions the requirement as applied to children

attending school.

2. The case does not decide, that the power can

be exercised where there is neither prevalence nor

danger of smallpox. No case appears to have

arisen in any state calling for a deliverance upon

the question, whether, in the absence of an emer

gency adults can be required to submit to vacci

nation.

3. The decision recognizes that the requirement

would not be enforceable against a person who

was not a fit subject for vaccination.

4. The decision cannot control state courts with

reference to the question whether and to what

extent the power of local or administrative author

ities to require vaccination may be implied from a
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general delegation of authority, and whether and

to what extent such power may be delegated.

E. F.

CONSTITUTIONAL LAW. (Due Process of

Law — Administration of Estates of Absentees.)

U. S. S. C. — In Cunnius v. Reading School Dis

trict, 25 Supreme Court Reporter, 72i.it is held,

abstractly, that the due process of law clause of

the 1 4th Amendment does not wholly deprive the

state of the power to confer jurisdiction on its

courts to administer the estates of absentees, irre

spective of the fact of death, by a special and

appropriate proceeding, distinct from the general

law for the settlement of estates of decedents,

and specifically that Pennsylvania Laws, 1885,

p. 155, providing a system of procedure for the

administration of estates of absentees sufficiently

complied with the requirements of due process of

law.

This last phase of the case requires the consid

eration of three related propositions. It is first

said that the provision authorizing the adminis

tration of property of one who has been absent

from the state for seven or more years is not, with

respect to the period of absence, so unreasonable

as to render it repugnant to the due process of

law clause of the I4th Amendment. Closely con

nected with this holding is the second proposition

that, notice by publication of the special pro

ceedings authorized by the statute satisfied the

requirement of due process of law. Possibly the

point of chief importance is the one last touched

upon in the opinion, where it is determined that

the provisions of the statute authorizing the rev

ocation of the administration at any time on

proof that the absentee is in fact alive, and in

such event permitting him to recover the shares

of his estate received by the distributees, and pro

viding that until the latter shall give security for

refunding their shares, with interest, in case the

supposed decedent shall be alive, no distribution

can be made and that in case of inability to give

such security, the money shall be invested, under

the control of the court, and only the interest

paid to the distributees, furnishes sufficient safe

guard for the protection of the property of the

absentee to satisfy the requirement of due process

of law.

The decision will be welcomed as settling in the

affirmative the question whether the states have

power to provide for administering the estates of

absentees. The case of Scott v. McNeal, 154 U. S.

34 had created some doubts upon that point, and

appears to have been understood by at least one

court (Rhode Island, Carr v. Brown, 20 R. I. 217)

as denying such power. The court now draws a

clear distinction between administration of estates

of absentees and of deceased persons. What is

constitutionally sufficient for the latter, does not

necessarily meet the requirements of due process

as applied to the former. This is not merely a

matter of jurisdiction of courts, which would not

present a federal question. (In Scott v. McNeal

the probate court had been organized under an act

of Congress, but the decision did not go on that

point.) It is a question of procedure and of methods

of administration. The administration of an

absentee's estate requires in addition to a reason

able presumption of death, first, adequate notice

according to the circumstances, not merely notice

to the relatives who are interested adversely to the

absentee; second, reasonable safeguards securing

so far as possible the restoration of the property to

the absentee, should he turn up alive.

These requirements were met by the Pennsyl

vania statute, while in Scott v. McNeal the absen

tee was declared "dead to all legal intents and

purposes," and the estate administered accordingly.

E. F.

CONSTITUTIONAL LAW. (Eminent Domain-

Private Irrigating Ditch.) U. S. S. C. — Clark v.

Nash, 25 Supreme Court Reporter. 6-6, is author

ity for a proposition which while expressly limited

to the particular facts involved in that case is,

nevertheless, of such a nature that it may give

rise to abundant litigation involving the applica

bility of its principles to other, but similar states

of fact. In the case referred to, it is held that the

peculiar local conditions in Utah justify, as author

izing condemnation for public use, a statute of

that state under which an individual landowner

may condemn a right of way across his neighbor's

land for the enlargement of an irrigation ditch

therein in order to enable him to obtain water

from a stream in which he has an interest, to irrigate

his land which otherwise would remain absolutely

valueless. As throwing light upon the ground

of the decision, it may not be amiss to call atten

tion to the observation of the court that the valid

ity of such statutes as the one under consideration

may depend upon many different facts, the exis

tence of which would make a public use, even by

an individual, where in the absence of such facts

the use would be clearly private. These facts, it

is said, must be general, notorious, and acknowl

edged in the state so that, though not the subject

of legal investigation as to their existence, the

local courts, nevertheless, know and appreciate

them. In view of these considerations the court

suggests that where the use is asserted to be pub

lic and the right of the individual to condemn land

J
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for the purpose of exercising such use is founded

upon, or is the result of some peculiar condition

of the soil or climate or other peculiarity of the

state where the right of condemnation is asserted

under a state statute, the court is always, where

it can fairly be done, strongly inclined to hold

with the state courts when they uphold a statute

providing for such condemnation.

Mr. Justice Harlan and Mr. Justice Brewer

dissented.

CONSTITUTIONAL LAW. (Obligation of Con

tracts — Effect of Judicial Decisions.) U. S. S. C.

—r A case which well illustrates the fact that the

law is not always an exact science, and that its

application even by the most learned of judges is

attended not only with considerable difficulty, but

with a reasonable amount of uncertainty as well,

is that of Muhlker v. New York &r Harlem R.Co.,

25 Supreme Court Reporter, 522. The action

originated in New York, and the Supreme Court,

Appellate Division, affirmed a judgment for plain

tiff with Van Brunt, P. J., dissenting. On appeal

to the Court of Appeals the judgment of the Ap

pellate Division was reversed with Bartlctt and

Cullen, J. J., dissenting, and on error to the

United States Supreme Court the judgment of the

New York Court of Appeals was reversed with

four justices concurring, one justice concurring in

the result, and four justices dissenting. The ex

planation of this conflict in opinion is to be found

in the fact that the case is one of considerable

difficulty, involving as it does, a further extension

of a principle which, as Mr. Justice Holmes re

marks in his dissenting opinion, "it took the court

a good while to explain." Plaintiff sued to en

join the use of an elevated railroad structure

unless payment should be first made for ease

ments of light and air, which it was alleged the

elevated structure destroyed. Plaintiff's prop

erty abutted on a street in New York City, and.

he derived his title from the person who had

granted the street to the city in trust for a public

highway. At the time plaintiff acquired title the

state courts had decided that one so situated had

a contract right to easements of light, air, and

access, which could not be taken away from him

without compensation by the construction of an

elevated railroad in the adjoining street. At the

time of the conveyance, however, defendant rail

road company operated a surface railroad in the

street which considerably interfered with the

plaintiff's easement of access. Thereafter, by com

mand of the state, expressed in New York Laws,

1892, c. 339, an elevated structure was built in

lieu of the surface road-bed, and defendant com

pany by authority of the statute operated its

trains thereon. Under these circumstances the

Supreme Court holds that the taking without

compensation of plaintiff's easements of light and

air by means of the elevated structure is an im

pairment of the obligation of his contract, for

bidden by the Federal Constitution.

Mr. Justice Holmes, dissenting in this case, con

siders the decision an unwarranted extension of

the doctrine of Gelpcke v. Dubuque, i Wall. 222

[1864]. In this the learned justice appears to be

wrong. When a state court gives effect to a sub

sequent statute alleged to impair the obligation of

a contract, the Federal courts have always exer

cised an independent judgment in passing upon

the validity and effect of the contract, even though

this required an interpretation of the common or

statute law of the state. This exception to the

rule that the federal courts will ordinarily accept

as conclusive a state court's construction of its

own statutes or real property law is considerably

older than Gelpcke v. Dubuque. It was stated by

Taney in Ohio Insurance Co. v. Debolt, 16 How.

416, 432-33 [1853], was unanimously applied in

Jefferson Bank v. Skelly, i Black, 436, 443 [1862],

and has been constantly followed since. Stearns

v. Minnesota, 179 U. S. 223, 233 [1900], citing

cases. It is applied to cases on writs of error to

state courts, as well as to those coming from the

federal circuit courts, while the rule in Gelpcke

v. Dubuque can be invoked in the latter only.

Railway v. McClure, 10 Wall. 511 [1871]. The

Supreme Court has never suggested that its inde

pendent judgment may not be as properly exer

cised in interpreting unwritten property law as

statute law, and it is in the exercise of this judg

ment that the majority in the Muhlker case fol

lows the earlier New York decisions holding that

grantees from New York City of land abutting on

a street have a contract easement of light, air, and

access. 197 U. S. at 570. This may or may not

have been a correct construction of the alleged con

tract, but it involves no novel proposition of con

stitutional law, nor does it decide, as Mr. Justice

Holmes seems to think, that state courts may not

constitutionally reverse their decisions upon the

faith of which property rights have been acquired.

197 U. S. at 574.

James P. Hall.

CONSTITUTIONAL LAW. (Obligation of Con

tracts — Special Franchise Tax.) U. S. S. C

N. Y. Laws, 1899, c. 712, imposing a special

franchise tax, is not, it is held, objectionable on

the ground that it impairs the obligation of con

tracts by which the state or municipality had

previously granted the right to construct, operate,.
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and maintain street railways in the city of New

York in consideration of a gross sum or of the

annual payment of a fixed amount or fixed per

centage of earnings, there being no stipulation

that such payments were to be regarded as in

lieu of or as an equivalent or substitute for taxes.

It is also held that the exemption of subsurface

street railways from the operation of the special

franchise tax does not make the statiite invalid as

denying to the owners of surface strtet railways the

equal protection of the law or as depriving them

of their property without due process of law.

N. Y. ex rel Street Ry. Co. v Tax Com'rs, 25 Sup.

Ct. Rep. 705.

' CONSTITUTIONAL LAW. (Peonage.) U. S. C. C.

for N. D. of Fla. — Coming as it does, soon after

the case of United States v. Clyatt, 197 U. S. 207,

25 Supreme Court Reporter, 429, in which the

Supreme Court dealt for the first time with the

construction of the peonage statute, the language

of District Judge Swayne, charging the grand

jury (In re Peonage Charge, 138 Federal Re

porter, 686), is not without interest. Peonage is

defined in much the same language employed in

the Supreme Court case mentioned, which was

noted in this magazine at the time, and in addi

tion, it is said that the i3th Amendment, prohib

iting slavery, forbids involuntary servitude for

the payment of debt within the jurisdiction of the

national government, whether created by contract,

by criminal individual force, by municipal ordi

nance, state law, or otherwise.

Rev. St. U. S. Sec. 5526, is also referred to and

it is stated that if a person desiring to have a

servant returned to him to work out a debt,

causes such servant to be arrested on a 'warrant

procured by the master and after incarceration

the master procures the servant's release on his

promise to return to his master's employment to

continue to work out the debt, the master is

guilty of peonage, provided the servant had been

charged with the crime for the purpose of procur

ing his arrest and incarceration and to enable the

master to extort from the servant a promise to

return and work out the debt.

COPYRIGHT. (Subjects of Protection.) U. S.

C. C. Dis. of N. J. — American Mutoscope & Bio-

graph Co. v. Edison Mfg. Co., 137 Federal Re

porter, 262 is authority for the proposition that a

photograph which is not only a light-written

picture of some object, but also an expression of

an idea, or thought, or conception, of the one who

takes it, is a writing, and a proper subject of

copyright. Several analogous cases are cited,

among them being Lithographic Co. v. Sarony,

in U. S. 53, 4 Sup. Ct. Reporter, 279; Falk v.

Brett Lithographing Co., 48 Fed. 678; Same v.

Donaldson, 57 Fed. 32 and Same v. Item Printing

Co., 79 Fed. 321.

A correct apprehension of the scope of the pres

ent holding requires a slight explanation as to the

facts. The photograph which it was alleged was

infringed consisted of a strip of film 370 feet long

bearing several hundreds of pictures which, when

passed rapidly through an apparatus similar to a

magic lantern, gave the observer the impression

of motion. The scenes represented were the con

ception of the artist who prepared the pictures, and

were produced by a number of performers who

had been carefully rehearsed in their parts. This

obviously required such originality of conception

on the part of the persons who designed the

scenes and secured the negatives that the expres

sion of their ideas in the form of a series of photo

graphs in a sense told a story, so that the only

physical representation of these ideas might very

properly be considered a writing.

EQUITY. (Injunction — Stock Exchange Quo

tations.) U. S. S. C. — In Chicago Board of

Trade v. Christie Grain and Stock Company, 25

Supreme Court Reporter, 637, the Board of Trade

sought to enjoin the defendants from using and

distributing quotations of prices on sales of grain

and provisions for future delivery. It was alleged

and proven that these quotations were collected

by the plaintiff at its own expense and furnished

to telegraph companies under contracts that they

should not be furnished to bucket shops, or in

fact, to any persons not previously approved by

the Board of Trade. Defendants in some manner

obtained possession of the quotations, although

they had no contract with the telegraph com

panies, and it was held that as the quotations

could not be Obtained without a breach of the

confidential terms on which they were communi

cated by the Board of Trade to its customers,

their use might be enjoined even though the quo

tations related to "pretended buying and selling,"

within the meaning of Illinois Act, June 6, pro

hibiting the keeping of places where such trans

actions are permitted.

The only other point in the case arises on de

fendants' contention that the contracts with the

telegraph companies by which the communica

tion of quotations of prices was limited, effect a

monopoly, or attempt at monopoly, forbidden by

federal statutes. This seems to have given the

court less trouble than the other point for it is

briefly disposed of by the observation that as the

Board of Trade might have refrained from com

municating these prices to any one, its refusal to
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allow certain specified persons to obtain possession

of the information, did not constitute a monopoly.

FEDERAL PRACTICE (State Statute.) U. S.

C. C. A. gth Circ. — In Northern Pacific Railway

Company v. Kempton, 138 Federal Reporter, 992,

plaintiff sued for damages resulting from delay in

the transportation of live stock, the contract of

shipment being made in Minnesota to a destina

tion in Montana. This contract contained a stip

ulation providing a sixty-day limit for an action

thereon, which stipulation would be void under

the express provisions of Montana Civ. Code, Sec.

2245, but was not prohibited by the laws of Min

nesota where the contract was made. Plaintiff

was a resident of Montana and brought suit in

that state, after the expiration of the sixty-day

limit. The suit was removed by the defendant

to the Federal Court sitting in Montana. Under

these circumstances it was held that the Federal

Court would not enforce the stipulation limiting

the time for the bringing of an action, it being

said on the authority of Missouri, K. & T. Trust

Company v. Krumscig, 172 U. S. 351, 19 Supreme

Court Reporter, 179, that the benefit of the pro

hibition against the stipulation was a substantive

right belonging to plaintiff of which he could not

be deprived by removing the case to the Federal

Court.

FEDERAL PRACTICE. (State Statutes.) U. S.

C. C. A., 3d Circ. — A case somewhat in contrast

with that preceding, is that of Doll v. Equitable

Life Assurance Society of the United States, 138

Federal Reporter, 705. In this case it is held that

a statute of another state, where a life insurance

contract is made, prohibiting a physician from

disclosing any information acquired in attending

any patient in a professional capacity, which in

formation was necessary to enable him to pre

scribe for such patient as a physician, affects the

remedy only, and hence is inapplicable in an action

on the policy in a federal court sitting in another

state. In this case the court also takes the posi

tion that Rev. St. U. S. Sec. 721, providing that

the laws of the several states, except where other

wise provided, shall be regarded as rules of decision

in trials at common law in the courts of the United

States, in cases where they apply, did not apply

to the objection to the competency of the physi

cian under the statute of the state where the

policy was executed. The case of Connecticut

Mutual Life Insurance Company v. Union Trust

Company, 112 U. S. 250, 5 Supreme Court Re

porter, 119, is distinguished, and it is pointed out

that the holding therein merely is that the state

statute involved in the present case was obliga

tory upon federal courts sitting within that state.

INSURANCE. (Policy — Immediate Peril.) Ky.

— Two questions of importance, one of which is

almost, if not entirely, novel, are decided in Roch

ester German Ins. Co. v. Peaslee Gaulbert Co., 87

Southwestern Reporter, 1115. A building which

was insured against loss or damage by fire until

noon of a certain day, caught fire at 11.45 A.M. of

that day by standard time which was 12.02* by

sun time. A question most naturallv arose as to

what was meant by noon. On this point it was

argued that noon was but another name for a

physical phenomenon such as sunrise or sunset,

but the court holds that this is not the case and

that it is used to express merely practical approxi

mation and does not necessarily refer to the actual

fact. There was evidence in the case that in

some lines of business, particularly that of bank

ing, in the city in which the insured property was

situated, sun time was still in use, although for

most business purposes standard time was em

ployed. On this state of facts the court holds

that it was necessary to submit to the jury the

question whether or not there existed a custom

or usage with reference to the meaning of the

word "noon" which was so well-settled and uni

formly acted on as to raise a presumption "that

both insurer and insured contracted with reference

to it. If such a custom existed it is held that it

would govern in determining whether the policy

was expired when the loss occurred. Authority

for this proposition is found in the similar case of

Jones v. German Ins. Co., no Iowa, 75, 81 X. W.

1 88. and in the earlier and somewhat analogous

case of Finnic v. Clay, 2 Bibb. 351.

The question referred to as. novel, arose from

the consideration of when the loss must have

occurred in order to be covered by the policy and

the court instructed that if the fire did not reach

the building before noon, but at noon the destruc

tion of the building from the fire already in exis

tence elsewhere was inevitable, the loss -was cov

ered by the policy. This is held to be erroneous,

the Appellate Court observing that the risk as

sumed by the insurer was that of loss or damage

pending the term of the insurance and not merely

peril without loss during the term of the policy.

It is said, however, that if the fire broke out in

the insured building before the policy expired

and continued to burn thereafter until it was

totally destroyed, the loss was one occurring

within the insured period. In the language of

the court, "a damage begun is damage done, where

the culmination is the natural and unbroken se

quence of the beginning." The line between the
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liability and non-liability of the insurer is thus

drawn by the court at the point where the actual

burning of the insured property commences.

V

This decision is interesting because of its bearing

upon the doctrine of "death wound," which had

its origin in Marine Insurance. Knights v. Faith,

15 Q. B. 649 [1850] ; i Arnould on Marine Insurance,

$ 437. The doctrine of death wound has very

reasonably been carried over into Fire Insurance.

Yet it is merely a doctrine as to the amount of

recovery; and it is not applicable until it has been

made to appear that within the lifetime of the

policy some loss to the subject matter, and of the

sort insured against, had already begun. The

decision in the principal case thus harmonizes with

the doctrines of death wound. It harmonizes also

with the law of Life Insurance, as developed in

Howell v. Knickerbocker Life Insurance Co., 44

N. Y. 276 [1871], where about two hours before

the expiration of the policy the person whose life

was insured was so fatally stricken with disease

that he died on the next day, and where the court

overthrew a contention that within the meaning

of a life insurance policy this person was in effect

dead before the policy expired.

Eugene Wambaugh.

LARCENY. (Conspiracy to Cheat Under Color

of a Bet.) Ark. — The case of Johnson v. State,

88 Southwestern Reporter, 905, presents the

crime of larceny in a form which, while not en

tirely without precedent, is, nevertheless, unusual.

The evidence showed that the prosecuting wit

ness was induced by defendant to bet money on

a foot-race, it being represented to prosecuting

witness that the runner on whom he was to bet

would win the race, although the other contestant,

who was supposed to be the representative of a

club, was a favorite in the betting. The prose

cutor was induced to believe that he would thereby

be enabled to win large sums from the members

of the club, and he was persuaded to furnish money

on representations that the money was to be re

turned to him, and not really bet, and that he

was to get a share of the winnings as compensa

tion for aiding the defendant and his confeder

ates. The runner on whom the money belonging

to prosecuting witness was bet, lost the race, of

course, and appellant refused to return prosecu

tor's money. The obtaining of the money under

these circumstances was held to constitute lar

ceny. The action of the trial court, in admitting

evidence of similar transactions by defendant at

other places, prior to the commission of the

offense on which the prosecution was founded, is

sustained on the ground that it tended to prove

system and show design.

Whether obtaining money by fraudulent bet is

larceny depends on whether it is to be deposited

as a stake, or paid as consideration for a chance

of winning, as in case of a pool. The ordinary bet,

like this, is the deposit of a stake; possession only

is parted with, and the act is larceny.

J. H. B.

This case is worth notice for the clear cut and

careful distinction that it draws between larceny

and false pretenses. The jury having found that

the money was deposited by the victim with the

stakeholder merely as a form, the latter at most

acquired only possession; it is possible from the

facts that all that was given him was custody.

In either event the fact that at the time he got the

money he intended to keep it, made it larceny, in

the one case by trick, in the other because there

was never even a fraudulently induced consent to

part with possession: P. v. Shaughnessy, no Cal.

598., 43 P. 2; S. v. Skilbrick, 25 Wash. 555, 66

P. 53. On the other hand, had the victim been

induced to believe that he had lost and so consent

to let his money go, parting with both possession

and title, this would have been an equally clear

case of false pretenses, Rex v. Nicholson Leach

3d. ed. 698.

MUNICIPAL CORPORATIONS. (Statutes —

Contracts — Competitive Bidding.) Ind. App. Ct.

— A decision upon a point which seems to have

been a matter of first impression in Indiana, is

rendered by the Appellate Court of that state in

the case of Monaghan v. City of Indianapolis, 75

N. E. Rep. 33. The question is whether, under

a statute requiring a municipal board of public

works to let contracts for street improvements to

the lowest and best bidder after advertising for

bids, the city has power to specify that a street

shall be paved with a patented pavement. Two

of the earliest cases on this point, both cited by

the Indiana Court, are Hobart v. City of Detroit,

17 Mich. 246, in which the power to let such a

contract is affirmed, and Dean v. Charlton, 23

Wis. 590, in which the power is denied. The

Indiana court follows the latter case, holding that

the city has not power to specify a patented pave

ment, even though the owner of the patent agrees

to furnish the necessary material to any contractor

equipped to lay the same, or who will equip him

self to lay it, at a specified price, and to furnish

free of charge an expert to supervise the prep

aration of the material. The obvious effect of

this holding is to prevent the use of any patented
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pavement. If some one should invent and patent

a pavement as hard as steel, as smooth as glass,

as resilient as asphalt, and cheaper than sawdust,

and agreed to sell its component elements to any

body who wished to buy for ten cents a cubic

yard, the pavement could never be used in Indi

ana unless the court changed its mind or the legis

lature repealed the statute requiring competitive

bidding. Justices Wiley and Myers dissented.

MUNICIPAL CORPORATIONS. (Torts — Prox

imate Cause.) N. Y. S. C., App. Div. — The plain

tiff, in Sadlier v. City of New York, 93 New York

Supplement, 579. claimed damages for injuries to

his property resulting from the maintenance of

the New York and Brooklyn bridge. As the case

is somewhat unusual, a number of interesting

propositions arose from it, chief among which,

probably, is the holding, that the fact that the

legislature authorized the construction of the

bridge by the municipality, does not relieve it

from liability for a trespass committed in the

administration of the bridge. This trespass the

court regards as having been sufficiently shown by

evidence that persons caring for the bridge, swept

debris therefrom so that it fell on the roof of

plaintiff's house. This house, it appears, was

some twenty feet distant from the base of a verti

cal line dropped from the edge of the bridge. On

this was found fl defendant's contention that the

currents of air which carried the debris on plain

tiff's premises were a superseding cause, relieving

.the city from liability for the trespass. This view

is negatived by the court. The general rule is

announced that as the construction of the bridge

was authorized by the legislature, and the bridge

itself constituted a highway, the obligation of the

city with respect to its care is to be determined

with regard to the duties of the city as to high

ways or streets, modified by the consideration

that the bridge is not on the surface of the earth,

and pursuant to this principle it is held specifi

cally that, under evidence showing that it was not

feasible to so construct the bridge as to prevent

water from rain and melting snow from flowing

or being blown by the wind from the sides thereof

onto houses below, the city is not liable for dam

ages to a house caused thereby.

NATIONAL BANKS. (Compound Interest.)

U. S. S. C. — In Citizens' Nat. Bank v. Donnell,

15 Sup. Ct. Rep. 49, it is held that by compounding

interest oftener than is permitted by a state stat

ute, a national bank charges interest at a higher

rate than that allowed by the laws of the state.

and thus violates U. S. Rev. St., Sec. 5197, fixing

the rate which national banks may charge; and

this is true, although the compounded interest is

less than the state laws permit to be charged

directly without compounding. The rights of a.

national bank with respect to interest charges

upon overdrafts are also defined, and it is deter

mined that where a twelve per cent charge is

made when eight per cent is the highest rate of

interest permitted by the state laws, the for

feiture of all the interest prescribed by U. S. Rev.

St., Sec. 5198, as the penalty for usurious trans

actions cannot be escaped because of the trifling

amount involved, or on the theory that the charge

is a penalty because of the failure to pay a debt

when due. The election of the bank in suing on a

note to remit the excessive interest is also de

termined to be unavailing to avoid the forfeiture.

PROPERTY. (Meteorites — Severance from

Realty — Evidence.) Ore. — A case which, so far

as appears from the opinion, finds its only pre

cedent in Goodard v. Winchell, 86 Iowa, 71, 52

Northwestern 1124, is that of Oregon Iron Com

pany 11. Hughes, 81 Pacific Reporter, 572, wherein

it is held that a meteorite, though not buried in

the earth is, nevertheless, in the absence of proof

of severance, real estate belonging to the owner

of the land and not personal property. The

holding in both cases is based upon the idea

that a meteoric deposit is a natural accretion

to the soil, and hence that its ownership is de

termined by the ownership of the soil. The force

of this principle was in the Oregon case, sought to

be avoided by evidence tending to show that at

some time in the past, the Indians had dug the

meteorite up. used it as an object of 'worship,

and afterwards abandoned it so that it belonged

to the next finder. The evidence of this was

held insufficient.

SALES. (Rescission — Pan Delicto — Laches.)

U. S. S. C. — In Harriman v. Northern Securities

Co., 25 Sup. Ct. Rep. 493, the decisive point is

that the stock, which had been transferred to

the Northern Securities Company, could not be

returned to its original owners ; first, because

property delivered under an illegal contract can

not be recovered back by the parties in pari

delicto ; second, because those seeking to recover

their stock had stood upon their rights as share

holders in the Northern Securities Companv until

nearly a year after the Supreme Court had

adjudged the combination to be illegal.
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THE LAW'S DELAY

BY DONALD RICHBERG

FOURTEEN years ago, the files in a certain

case now pending in a federal court were re

turned to their box in the vault. The dust of

one, two, ten, years accumulated on the wrap

per. One day a young attorney called for the

files, glanced over the various documents with

an ironic smile, handed them back to the vault

clerk, and returned to his office to wash his

hands — of the case. Four more years passed

by. Then one morning last March, the young

attorney came again, this time armed with a

receipt, O.K.'ed by the proper judge and de

parted with the somnolent files. A few weeks

later, notices were received by some eighty

attorneys that at ю A.M. on the following

morning, or as shortly thereafter as, etc.,

Richard Roe would, by his attorney, John

Jones, make a motion, etc.

At ten o'clock on the following morning, the

usually quiet federal court-room appeared to

be in the possession of an excited mob. Not

only was the court-room crowded, but the

overflow of lawyers and lawyers' clerks ex

tended far down the outside hall way. The

judge raised his eyebrows slightly, as this

throng rose to greet his entrance. The usual

formalities proceeded in the customarily mo

notonous and stupid fashion, until the clerk

called a case possessing a general number

which brought a tone of surprise into his sing

song voice. A young attorney advanced to

the bar and stated his motion briefly. As he

concluded, fully forty voices joined in an

anxious :

"If your honor please — '

The surge of unfortunates stranded in the

corridor pressed the speakers forward until

the stout rail before the judge cracked omi

nously. The bailiff pounded and shouted for

order. When a partial calm had been pro

cured, the chorus broke forth once more:

"If your honor please — '"

The judge leaned over the bench.

"Mr. Martin," he said, "do you wish to be

heard upon this motion?"

A gray-haired man in the front row of

lawyers said emphatically:

"Yes, your honor, I do."

"Then proceed," said the Court.

"I wish to object," began Martin, "to the

hearing of the motion at the present time upon

the ground of insufficient notice. I am aware

that according to the rules, the notice served

has been sufficient, but this is a most unusual

case. Your honor, it has been fourteen years

since this case has been in court. 1 don't

know a thing about it, and I question whether

another lawyer here knows any more. My

former partner, Judge Stillman, took care of

the matter, I believe, but as he died seven

years ago that doesn't assist my knowledge

greatly."

"Whom do you represent, Mr. Martin,"

asked his honor?

Mr. Martin looked distinctly embarrassed.

"I am not quite sure, your honor."

"What's that," demanded the judge?

"Well you see, your honor, there have been

so many transfers of interest in regard to the

subject matter of this litigation, that I — well

— I am not quite sure whether the parties

originally represented by my deceased part

ner, that is — I am not quite sure who they

were, but to-day it is really quite impossible

for me, on so short notice, to tell who they are

— that is— "

His honor's temper had never been the sub

ject of enconiums by the Bar, and his face was

rapidly assuming a purplish tinge which vis

ibly affected even as tried an attorney as

Martin.

"May I ask," said the judge, in tones rem

iniscent of the first hissing overflow of lava

from a long quiet Vesuvius — "may I ask

whether you are opposing or supporting this

motion?"

"I really don't know, your honor," replied

the gray-haired attorney in so piteous a tone

that a distinct titter was heard in the midst

of the legal mob.

The judge's voice rose in sharp tones of

displeasure.

"Does any attorney here know who his

client is, and what his position on this motion

is?"

A full quarter minute of silence ensued.

Then a lawyer crowded his way forward.

"If your honor please," he said, "fourteen
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years ago, John Sprague was a plaintiff in

this case: He died about ten years ago, leav

ing surviving him, one child, his sole heir, a

girl. This girl married one Lucius B. Farwell,

from whom she was divorced some four years

ago. She had, however, entered into a post

nuptial agreement with her husband, which I

believe to be a good and valid agreement — "

The judge cleared his throat after the man

ner of stage-thunder, and glaring at the his

tory-ridden attorney, said:

"Whom do you represent, sir? Skip the

family scandals, and come to the point."

"I am representing Darius Green."

"And his flying machine," softly quoted a

voice behind the speaker, who thereupon

turned a pink which seemed a faint reflection

of the judicial countenance before him.

" In order to properly present my objections

to the granting of this motion, your honor, I

shall need to have the depositions of two

parties at present resident in Brazil, South

America."

An audible sigh of relief spread over the

crowded room.

"I therefore ask your honor that this mo

tion be continued and set down on the con

tested motion calendar for hearing not sooner

than three months from date."

"I am agreeable to that," broke in the at

torney who had caused all the trouble.

"Write out your motion," snapped the

judge, "and give it to the clerk. Call the

next motion, Mr. Clerk."

As the attorney turned away from the

clerk's desk, he was seized upon by the throng

of retreating lawyers, who, in mingled amuse

ment and relief shook hands with him and

slapped his broad back. Finally one said:

' ' Remember me to Mr. Green most cor

dially."

"I can't do that," was the quick reply.

"He's dead."

"Dead?" came the query. "I thought you

said you were representing him?"

"I am. I'm his executor."

CHICAGO, ILL., October, 1905.

Sunday Services. — 'The Court (Judge Kava-

nagh) — I will allow you $480 for your ser

vices in the matter.

ATTORNEY — If your honor please, I think

my bill should be allowed in full — S6oo.

Probably your honor has omitted a very im

portant item, the work done on Sunday.

THE COURT — I did not count that. You

should have been attending to your religious

duties on that day.

ATTORNEY — I esteemed it a religious duty

to defeat these scoundrels.

THE COURT — For that you get your re

ward hereafter. Mr. Clerk, enter the attor

ney's compensation "$480 here, $120 in

heaven."

ATTORNEY — But, your honor, what secur

ity have I that the order will be there recog

nized?

COURT — Never mind; I will be there, and

if necessary I will have you sent for. — Chi

cago Inter-Ocean.

Indigestion. — The following incident cer

tainly did not take place either in Massachu

setts or Xew York, where the bugbear of a

relentless Board of Bar Examiners stares the

student in the face from his first lecture. We

will in charity let the location remain a secret.

A fledgling attorney had as his first client,

a merchant who had received a consignment

of China silk not up to contract requirements,

and desired to know what his proper course

was in regard to payment, etc. The young

man being somewhat nonplussed, asked for

time to consider the matter, and a little later

visited an older brother at the bar as "senior

counsel." After stating the details of the

case, he said. " Xow I've looked in all the

digests under China, and under silk, and I

can't find a thing which bears on this case."

Judge Derby and Saco's Court House. —

Shortly after the court house at Alfred, Me.,

was remodeled. Judge Derby of Saco was

chatting in the old Central House with a

young fellow who had recently been admitted

to practice, when the latter suggested that

they go up to the court house and look it over.

"All right," said the judge; "let's view the

ground where we shall shortly lie." — Boston

Herald.

Signs. — Lawyers should take care not to

allow themselves to become bound by set

forms of language in examination of witnesses,

otherwise the effect of some otherwise telling
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point may be made ridiculous. As an ex

ample of this triumph of form over substance,

the following will serve. In the conduct of a

murder trial the prosecuting attorney, a very

able lawyer, asked the following remarkable

question, "Did the defendant show any signs

of remorse, and if so how many?" Even the

learned judge was forced to join in the laugh

which followed.

Too Short. — Any one fortunate enough to

be acquainted with Judge F. M. Bixby of the

Police Court of Brockton, Massachusetts,

knows that he is much longer in wit than he

is in inches, of which fact the following epi

sode is a forcible illustration. One morning

one of the usual crop of "drunks" on hearing

the judicial decree of "Ten Dollars," fall from

Judge Bixby's lips, made this plea for clem

ency, "Couldn't yer make it five? I'm a

little short, judge." Quick as a flash came

the retort, "No —-sorry — can't do it. I'm

a little short judge myself."

A Rising Jury. — Another amusing story of

Judge Bixby was told by Thomas H. Proctor

of Boston in recalling one of his early cases in

the Plymouth Superior Court, in which Judge

Bixby (who presides in the local Police Court)

was counsel for the defendant. It was the

first case of the term and the court officer had

been impressing the new jurymen with a sense

of the dignity of the occasion. He had par

ticularly cautioned them to stand when the

court came, in accordance with the good old

Bay State custom. Of course they forgot it

and he had to prompt them with vigorous in

structions to stand whenever the judge did.

Proctor, for the plaintiff, put in his case and

took his seat. When Judge Bixby, known to

all the jurymen for years, arose and started

toward the jury rail, the panel rose as one

man and respectfully faced him. Court and

counsel were convulsed, the court officer in

despair, and the jurymen frightened, but

Judge Bixby was equal to the occasion.

"That's all right, friends. You needn't stand

for me. That's for the big judge up there.

I'm only the little judge. I stand for you."

Whether home talent won the case, deponent

saith not.

Put in Plain United States. — It was in a

case before the Supreme Court of Maine. A

party had sued the Boston & Maine railroad

to recover damages for personal injuries. The

company's attorney, Mr. Yeaton, was exam

ining the plaintiff, a rather illiterate man from

one of the rural districts, and was endeavor

ing, apparently, to confuse him.

"Did you sustain an abrasion of the tibia?"

he asked.

The witness stared helplessly at his ques

tioner.

"I say," again ventured the attorney, "was

there a contusion of scina?"

The witness was ready to collapse, when his

attorney, Lawyer Copeland, who had a voice

like a megaphone, cried out: "He wants to

know did he bark his shin." — Boston Herald.

Sacred. — "Senator, I congratulate you.

I understand you have been vindicated."

"Triumphantly, Johnson. At the first trial

the jury disagreed. At the second trial, my

lawyers found a flaw in the indictment, and

the case was thrown out of court." — Chi

cago Tribune.

Profane. — An elderly lady of extreme sensi

bility and prudish notions on the subject of

profanity called at one of our leading bird

stores and purchased a parrot, on the express

stipulation by the proprietor that the bird was

guaranteed not to "swear."

On taking the feathered creature home, and

using her most persuasive endeavors to in

duce it to talk, the bird promptly responded, —

"Shut up, you d old fool."

Being highly shocked at this procedure, the

lady brought suit against the proprietor of

the store, alleging in aggravation of damages,

her extreme sensitiveness on the subject of

profanity, and the injury to her moral finesse

as a result of the above quoted language on

the part of the bird.

At the trial, the parrot was placed upon the

stand; an officer of the court tickled its nose

with a feather and the bird promptly re

marked "damn." His honor facetiously in

quired of a young attorney recently admitted

to the Bar, "if it was not a good illustration

Of what we term 'real evidence.' " The young

attorney hastily replied, "Your Honor, it bet
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ter seems to illustrate the doctrine of res ipsa

loquitur."

Trading Stamps in the Court. — About three

years ago, the late Judge Erastus M. Reed of

Mansfield, then presiding at the second session

of the first district court of Bristol, at Attle-

boro, on taking his seat one morning, was con

fronted by a prisoner of the Russian Hebrew

type, charged with peddling without a license.

"Are you guilty or not guilty?" asked the

judge.

"I didn't do it," moaned the frightened

prisoner.

After listening to the evidence, which was

conclusive, Judge Reed railed out: "Slippery-

gaski, or whatever your name is, stand up.

On the complaint against you for peddling

without a license, the court finds you guilty,

and orders you to pay a fine of $20."

"Oh, my goodness gracious! My goodness

gracious! I shouldn't do it. I shouldn't do

it," cried the distracted prisoner. "I should

pay you $5."

"Sit down," yelled the judge. "The next

thing I know you'll be asking for trading

stamps." — Boston Herald.

Putting It Away. — Admiral Schley told in

Philadelphia, a story about a judge.

"This judge," he said, "was sitting on the

case of a man charged with putting off fire

works illegally. He was a dignified, reserved

sort of judge. He laid a good deal of stress

on ceremony, pomp and display, and in his

court there was always an abundance of rev

erence, as in a church.

"Well, as the judge was trying this case in

his usual stately way the prisoner in the dock

put his hand in his pocket, drew out a large

ham sandwich and began to eat calmly.

"Horror stricken, the judge shouted:

"'Put that away.'

"The prisoner wiped his mouth with the

back of his hand.

"'I am putting it away as fast as I can,1 he

said." — Pittsburg Dispatch.
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JAMES C. CARTER

BY WILLIAM B. HORNBLOWER

I SHALL not attempt to give a biograph

ical sketch of Mr. James C. Carter; I

have not sufficient personal familiarity with

the facts of his earlier career to enable me

to give such a sketch with any accuracy or

completeness. I can only undertake to give

a sketch of Mr. Carter's personal and pro

fessional characteristics as I observed them

during the later years of his life. He was

already a man who had achieved position,

and, if not at the zenith of his fame and

ability, he had arrived at the full maturity

of his powers when I was admitted to the

Bar in 1875. It was, however, my privilege

to come much in contact with him person

ally, as well as professionally, from that

time until his death, in the early part of

the present year; and I am thus enabled to

give at first hand an estimate of one who

was among the leading men of his genera

tion in our profession.

A brief rdsumd of the leading facts of

Mr. Carter's life must suffice. He was born

in Massachusetts in 1827 and inherited the

sturdy moral fiber of his Massachusetts

ancestors. He was graduated at Harvard

College in 1850, and at the Harvard Law

School in 1853. Coming to New York City

and being admitted to the Bar of New York

State, he was for half a century an active

member of the profession, rising to the posi

tion of one of the acknowledged leaders of

the Bar of the United States, and dying

while still in the full possession of his facul

ties in the early part of 1905. He became

known to the public by his participation as

counsel in many notable litigations, and by

his services as a member of the Commission,

appointed by Governor Tilden in 1875, to

plan municipal government for cities of New

York State ; as a member of the Commission

of 1890, appointed under authority of the

legislature to suggest amendments to the

Judiciary Article of the State Constitution,

and as one of the counsel appointed by

President Harrison to represent the United

States before the Behring Sea Tribunal at

Paris, in 1893. He was, however, better

known to his brother lawyers and to the

judiciary by his daily professional life which

brought him into constant contact with

Bench and Bar, and won from them respect,

esteem, and admiration.

Mr. Carter was a splendid representative

of the highest type of the Anglo-Saxon bar

rister. He was combative, aggressive, force

ful; he had the gaudium certaminis; he "re

joiced as a strong man to run a race."

When he had become satisfied as to the

righteousness of his clients' cause, or as to

the correctness of his clients' legal position,

his zeal became intense and his devotion

unbounded.

He spared no labor to master the case in

which he was engaged. Intense and con

tinuous application to the subject in hand

was his watchword in his professional work.

So closely would he concentrate his atten

tion upon the particular case upon which he

was engaged, that he has been known for

days at a time to leave his correspondence

not only unanswered, but unopened, while he

gave his undivided attention to the prepara

tion of a brief or the examination of the

facts and the law of the case in hand. He

was a standing reln:ke to those members of

the profession who think their entire duty

to their clients is performed when they have
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obtained a cursory and superficial acquaint

ance with the questions of fact and law to

be tried or discussed, and who trust to their

intellectual acumen and power of expression

to enable them to properly present the

questions to court or jury.

When Mr. Carter appeared in court, he

was thoroughly saturated with his case, and

his presentation of it was orderly and vig

orous. He had an impressive personality, a

powerful but pleasing voice, a copious vo

cabulary, and an elegant diction. He sel

dom hesitated for a word or a phrase, and

seldom failed to use the particular word, or

phrase, which most clearly and forcibly

conveyed the meaning which he desired to

express.

He excelled in trenchant denunciation of

wrong or injustice, and when his "righteous

indignation" was aroused he thundered his

invectives with leonine ferocity. While not

lacking in a sense of humor, he seldom in

dulged in badinage or jest. He was, per

haps, too much inclined to disdain the use

of these lighter — but frequently most ef

fective — weapons of forensic debate ; he

was not ready in playful repartee, though

he could deal a heavy blow with the "retort

courteous" on occasion. To him, the con

tests of litigation in the courts were very

serious and earnest matters in which the

cause of justice or the interests of juris

prudence were at stake, and he was disposed

to resent anything which turned the atten

tion of the court or the jury away from

what he regarded as the main issue of the

case. In one respect this might be said to

be a defect in his equipment as an advo

cate; but it was a defect which won the

respect and admiration of his brethren of

the Bar, and of the judges upon the Bench.

There have been, and are, other great ad

vocates who have combined with learning,

ability, and the highest type of forensic

eloquence, a keen sense of humor and trench

ant wit, which have added to the force, as

well as enlivened the interest, of the forensic

contests in which they have been engaged.

Mr. Carter's personality, however, was such

that in his case it would have seemed

almost out of place for him to make use of

the lighter and brighter side of the art of

advocacy.

Nor did he avail himself to any consider

able extent of the ornaments of rhetoric to

embellish his oral presentation of the case.

His arguments were clear, lucid, and vigor

ous, with an occasional apt illustration, and

now and then a touch of irony, but wholly

devoid of anything like metaphor or rhetor

ical flourishes.

The intensity of his conviction as to the

correctness of his own point of view with

regard to the merits of a case, or with

regard to the legal questions involved, was

a tremendous element of strength, but it

was also, occasionally, an element of weak

ness. In his preparation for the presenta

tion of his case in court, he frequently

became so impressed with the particular

aspect of the questions involved which ap

pealed to his own judgment and his own

sense of right, that he lost sight of other

aspects of the case which might appeal to

other minds, and he came into court with a

preconceived and absolutely fixed opinion

in favor of his own view of the case as the

only logical, correct, and just view, so that

he was unable and unwilling to yield a

hair's breadth for the purpose of meeting

or answering the views of his adversary or

of the court. This intensity of conviction

sometimes resulted in an apparent inability

on his part to see the other side of the case,

or to appreciate the force of his adversary's

views, and an unreadiness to meet those

views or to meet the objections of the

court suggested on the argument. This -was

a fault of a strong mind and a strong char

acter which elicited admiration even when

it interfered with practical success in the

particular case in hand. His arguments

were "magnificent" even where they failed

in the tactical features which go to make up

the elements of successful "war" in the

legal contest. Mr. Carter was not an op
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portunist in any of the relations of life, nor

could he be an opportunist in the manage

ment of a lawsuit, or in an argument in

court. What he believed to be right was

for him the only right. What he believed

to be just was for him the only justice.

What he believed to be the law was for him

the only possible law for the case in hand.

He would not "stoop to conquer," nor

would he yield to win.

Mr. Carter was a passionate admirer of

the system of jurisprudence known as the

"common law." He had a fine scorn and

contempt for all attempts to fetter the un

written law by statutory definitions or codi

fications. He regarded the system of "judge-

made" law as the ideal system. Strange to

say, however, he had little respect for the

doctrine of stare decisis, and did not seem to

appreciate that this doctrine was the essen-

ial backbone of the common-law system,

and that without a strict and somewhat

rigid adherence to precedents, the science of

jurisprudence would cease to exist and each

judge would become a law unto himself —

"A cadi sitting in the gates and doing

justice as to him might seem best." The

flexibility of the common law, instead of

being for him an objection and a ground for

criticism —• as with the Benthamites — was

its greatest, its crowning merit.

Of course, I do not mean to be under

stood as saying that he avowedly repudiated

the doctrine of stare decisis. On the con

trary, he recognized and asserted it as a

necessary feature of a jurisprudence founded

upon "unwritten law." He was, however,

inclined to subordinate the importance of

adherence to precedent to the importance

of arriving at rules of law founded upon

abstract justice, and accomplishing concrete

justice in the particular case before the

court.

He himself, although a profound student

of the common law, cared little for cases as

such. His arguments were largely based

upon his views as to what should be the law

rather than upon what the judges had

theretofore declared the law to be. He

would sometimes contemptuously toss aside

an authority as clearly wrong and contrary

to justice and reason.

This characteristic of his arguments in

court was in one sense an element of strength,

and in another sense an element of weakness.

It added to the vigor and persuasiveness of

his oral forensic eloquence, but it detracted

from the value of his argument when con

sidered by judges in the quiet of their

studies — when they realized the force of

the decided cases which they must overrule

in order to reach the conclusion which he

had so persuasively presented.

No one has ever surpassed Mr. Carter in

luminous, vigorous, and even passionate

defense of the unwritten law as an instru

ment for obtaining substantial justice and

a scientific jurisprudence, and in opposition

to what he regarded as unwise and danger

ous attempts to trammel and hamper the

law by legislative enactments. To him

more than to any other one man, is due the

defeat of the attempt to adopt a Civil Code

in the state of New York, which undertook

to put into rigid statutory form the common

law of that state and which he believed

would be a step backwards, and not a step

forwards, in the history of our jurisprudence.

His views on this general subject were very

fully expressed in the address which he

delivered before the Virginia State Bar

Association, in 1889 — an address which

shows Mr. Carter at his best in its wonder

ful command of language, its happy and

forceful use of apt quotations, its trenchant

and vigorous argumentation, and its high

idealism in thought and tone. Whether one

agree or disagree with his views on the gen

eral subject, one cannot but be lost in ad

miration at the power, the learning, and the

persuasive earnestness of his presentation of

the subject.

The exalted view which Mr. Carter took

of the object and function of jurisprudence is

well set forth in this address before the Vir

ginia State Bar Association, where he says:
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"What is this thing which we call the

law? Upon subjecting these rules to scru

tiny, we at once perceive that they are

affected with a moral character — that they

are, or ought to be, just. The judge, in the

performance of his function of declaring the

law, seeks for that rule which is dictated by

what is called justice. . . . The masters of

human thought, after ages of endeavor, are

able to carry us but a single step in ad

vance; but the steps are, nevertheless, grad

ually taken and we thus approach, by slow

and almost imperceptible stages, towards

that knowledge of abstract and absolute

justice which human reason will never

reach, but after which it forever aspires.

We may in despair abandon the search into

this hidden reality; but let us never forget

that it is a reality, or become insensible to

its transcendent importance. Some ability

to understand and apply it is given to all ;

and we share the possession in proportion to

the earnestness and fidelity with which we

cultivate the higher faculties of our nature,

and seek to hold converse with the spirit

of justice. Poor, indeed, will be the law

giver or the judge who does not at every

step draw inspiration from this fountain,

and acknowledge that he is not a maker,

but a seeker, among divine sources, for

preexisting truth."

And, again, he says, speaking of "the

law," that

"It possesses as an essential feature a

moral character; that it springs from and

reposes upon that everlasting and infinite

Justice which is one of the attributes of

Divinity; and that it is so much of that

attribute as each particular society of men

is able to comprehend and willing to apply

in human affairs."

It was because he believed that the re

duction of the law to rigid statutory form

tended to make it a set of arbitrary rules

not based upon justice, and not capable of

being molded by judicial tribunals into con

formity with their standards of justice, that

he was opposed so intensely to codification

of the principles of jurisprudence. He did

not, of course, claim that the courts always

attained to the true standards of justice;

but admitted that the courts were fre

quently misled by temporary misconcep

tions into departures from true justice.

His view, however, was that the courts

would tend to give expression to the highest

form of justice which the public opinion of

their generation should point out to them,

and that the courts are better adapted to

giving expression to the highest standard of

justice of their generation than is the legis

lative body.

I have undertaken to speak of Mr. Carter

as a lawyer and not as a citizen or a man.

I cannot, however, refrain from adding a

few words of tribute to his character in

these regards.

As a citizen, he brought to the consider

ation of all public questions the same earn

estness and intensity of conviction which

characterized him as a lawyer without, how

ever, any of the bias which, of necessity,

more or less influenced his judgment in his

professional capacity. In dealing with pub

lic questions and with his duty as a citizen

with regard to those questions, he •was sin

gularly open-minded and free from preju

dice. At a late period of his life, he threw

off the ties which had bound him to the

party of his early manhood because he be

came convinced that the opposite party

stood for economic principles which ap

pealed to his judgment, his reason, and his

conscience. He never, however, became a

party man, but held himself at all times

free to act as his sense of duty required in

each successive political contest between the

parties.

In municipal matters he was one of the

first to take the ground that party lines

should not be allowed to interfere -with the

selection of the best and ablest administra

tors of city affairs. His voice and his influ

ence were always ready in the cause of

good government, and no one was more

potent than he in influencing his fellow-

citizens for right and against the wrong.

Courageous, absolutely unselfish, and dis

interested, he threw himself without reserve

into the struggle whenever it appeared that

he could accomplish results for the welfare
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of city, state, or nation. He never held an

elective office, so far as I know, and never

was a candidate for public office, so far as I

know. He was content to be a private

citizen. No office within the gift of the

people would have added to his honor or

reputation, though he might have achieved

a position in the history of the nation which

would have perpetuated his name and mem

ory beyond the short period during which

the reputation of the lawyer remains a

recollection or a tradition.

As a man, Mr. Carter was a remarkable

example of the combination of strength of

character with gentleness and geniality;

outwardly dignified and, apparently, even

stern at times, he was affable, kindly,

courteous, and generous to all who came

into close contact with him. He was singu

larly simple-minded in his habits and tastes.

Notwithstanding the intensity of his con

victions — to which I have already so fre

quently alluded — his judgments as to his

fellow-men were charitable to a fault; he

seemed to always see the best side of every

man's character. Sincere, honest, and out

spoken himself, it was hard for him to

believe that other men were not equally

out-spoken, honest, and sincere. He seldom

spoke harshly of individuals, however bit

terly he might denounce their views or their

conduct.

Mr. Carter's character as a lawyer, a

citizen, and a man, may be summed up in

the one phrase : Devotion to duty ; duty to

his client ; to his profession ; to the common

wealth, and to his fellow-men.

NEW YORK, N.Y., November, 1905.
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THE INSURANCE INVESTIGATIONS

"What shall the harvest be. "

By CHARLES BULKLEY HUBBELL

THE investigations that have been under

way in connection with the conduct

of the Life Insurance Companies in this city

during the last few months have done more

to break down confidence, not only in this

particular kind of business, but in the con

duct of all corporations in this country,

than anything that has occurred since we

reached any considerable commercial impor

tance. This shattering ' of confidence pre

vails to quite as great an extent in Europe,

where our securities . have been so largely

held, as at home. The protests that have

been registered in the various states where

elections have recently been held, were

emphasized, I have little doubt, by the

outraged feelings of thousands of men who

desired to rebuke the genteel grafters who

had so shamefully abused the positions of

trust they held in these corporations. The

extension of the same lack of confidence, it

is believed by many, has largely contributed

to the nervous condition that prevails at

the present time in the financial world.

The trustees of a life insurance company

sustain the most delicate fiduciary relation

to those supposed to be benefited by such

institutions that it is possible to create.

For this reason men who have been sup

posed to be above temptation, of estab

lished and tried character, and with an

abundance of this world's goods, have been

placed in the boards of trustees of these

institutions. Their names have been set

forth in the daily press for years as a guar

anty of the absolute good faith and business-

standing and methods of such companies.

These men had' the unlimited confidence of

their fellow-men. And it is only fair to say

that most of themdeserted it . Was it strange ,

then, that it was easy to persuade men to

make all manner of sacrifices to provide

against the day when their loved ones could

no longer rely upon their labors for their daily

bread, by entrusting their savings to these

trustees; or was it strange that millions of

dollars, so many that we can scarcely com

prehend their number, flowed into the

coffers of these supposedly beneficent insti

tutions? The more millions that a given

company accumulated, the more certain was

it that still more would follow. It was like

the snow-balls that, as boys, we started

rolling down some gentle slope.

Many of these companies have ingen

iously and industriously advertised that

their business methods in caring for the

savings of the poor are more profitable and

safer than those of savings-banks, and that

their bonds and policies are "as good as

Government bonds, " while at the same time

providing sustenance for the widow and the

orphan, when the bread-winner has passed

away. What a mockery there is in these

words in the light of the hideous revelations

that have, during the last few months, been

made familiar to the world. The three

great companies that have, thus far had

their methods and true inwardness revealed

to the public, have in effect held themselves

out to be mutual companies, that is, if that

word has any legal significance, that they

are operated for the exclusive benefit of the

insured and the beneficiaries of such. The

business of such companies has been man

aged by the officers and directors, much as

the business of the savings-banks has been

managed by similar officers, with little

knowledge on the part of the insured as to

how the funds were handled which became so

vast, by reason of their tremendous aggre

gate, as to quiet any desire for information,

if such ever existed. In other words, there

was a condition established of absolute trust

In March of the present year a committee

of policy-holders of the Equitable Life Assur
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ance Society was appointed to take such

action as might be considered best to bring

about a mutualization of the company.

These efforts finally became merged in the

investigations that are still under way.

It is not the purpose of this article to

review the evidence taken by the various

committees, or reported by the State Exam

iner, except so far as it may be necessary

to discuss the questions of recovery of

moneys improperly disposed of, and the

possible punishment of offending trustees

for felonious breach of trust. Some of the

facts brought out by the investigation, or

known to exist, are as follows:

The presidents of these companies, receiv

ing as annual salaries, some of them three

times as much as is paid the president of

the United States, have loaned to each

other large sums of money belonging to

their respective companies, at much less

than the prevailing rates of interest; direc

tors of these companies have engaged in

syndicate operations in the purchase of

stocks and bonds, in which their companies

were interested — themselves taking profits

that should have gone to the companies.

One of the directors of one of the compan

ies, not known to be a practising lawyer,

whose duty it was to contribute all that was

valuable in his equipment, without reward,

makes a contract with his company by the

terms of which he was to receive the snug

income of $20,000 per year, and did actu

ally receive such sum for many years. Of

what the services of this eminent statesman

consisted except "giving valuable advice on

numerous occasions," has not yet appeared.

If every director of a charitable, philan

thropic or eleemosynary institution is to be

permitted to withdraw from the funds of

the society that he is supposed to serve

gratuitously, large annual retainers, such

institutions will have to be very wary about

inviting members of the legal profession to

serve on such boards. Happily, however,

this is the first conspicuous example of such

miserable graft.

To continue this interesting inventory of

misdemeanors — large sums of money, in

one case $100,000. were given by a director

to some person in the employ of the com

pany, without a voucher passing, and with

out the person who paid the money being

able to explain where it went or for what

purpose it was used; great sums were con

tributed by these companies to the cam

paign expense funds of political parties, and

expensive establishments were maintained

at State Capitols for the purpose of housing

and entertaining legislators, while other

large sums, hundreds of thousands of dollars,

were paid for "legal expenses" in no way

explained or satisfactorily accounted for,

but which it may be fairly inferred were

used to fill the greedy maws of the

"black horsemen." Banking and trust

corporations were formed by these great

insurance companies, in which their own

trustees were installed as officers at high

salaries and with which the insurance com

panies maintained constant relations, which

did not always inure to the benefit of the

poor policy-holder whose money furnished

the capital for these subsidiary institutions,

but which did furnish channels through

which the trustees could and did conduct

profitable transactions for themselves. This

system of "profitable opportunities" grew

so slowly and so insidiously, that it came to

be regarded as legitimate and respectable,

and the men who had been brought up in it

saw no possible harm in it, until they were

conscious of an outraged public sentiment

that has become universal and overwhelming.

It is not necessary to further enumerate

the offenses against good morals and the

fiduciary relations, as they are now matters

of record and are known to all. But when

the record is all in, what can be and what

shall be done about it?

As to the civil end, there would seem to

be little doubt that all these vast sums that

were not used for the legitimate legal require

ments of the companies, can be recovered

from those who improvidently or improp
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erly expended them, and that all moneys

received by directors of the companies in

transactions where the company should

have benefited, are recoverable, and doubt

less will be recovered. It is an elementary

principle that all persons who stand in a

fiduciary relation to others must account for

all the profits made upon money in their

hands, by reason of such relation, and that

agents, guardians, directors of corporations,

officers of municipal corporations, and all

other persons clothed with a fiduciary

character, are subject to this rule. (Perry

on Trusts, jd Edition, Section 430). Our

courts of law generally treat the directors

as agents. Courts of equity, however, treat

them as trustees and hold them to a strict

account for any breach of the trust relation.

For all practical purposes, they are trustees,

when called upon in equity to account for

their official conduct. Bosworth v. Allen,

158 N.Y., 155.

It was held by the late Presiding Justice

Van Brunt, in the case of Beers v. The New

York Life Insurance Company, reported in

the 66th of Hun, that the company had no

right to pay the retiring president a salary

for the remainder of his life, at the rate of

$37. 5°°. in consideration of advice and

counsel that he might render, and it will

be not at all surprising if the vast sums paid

to some of these presidents in excess of

what anv man could legitimately earn

in any such position, are recoverable.

There certainly must be some point at which

appropriation of funds of a quasi philan

thropic institution, in the form of salaries,

amounts to sequestration, to use the least

offensive term applicable. It is only a

question of where the line of cleavage comes

between fair and generous compensation,

and fraudulent appropriation.

In addition to the civil liability that these

directors will have to face, is there a penal

liability that can be enforced? This is the

question that is being asked at this particu

lar time. That question must, of course, be

determined by the penal statutes of this

state. In order to constitute embezzlement,

the accused must occupy a clearly defined

fiduciary relation, and the property improp

erly disposed of must belong to his princi

pal and come to the possession of the

accused by reason of such employment;

embezzlement has been defined as a criminal

breach of trust, although the same author

ities are careful to point out that even'

breach of trust is not embezzlement.

The penal statutes of this state, however,

have included embezzlement in the provi

sions which relate to larceny, and Section

528 of the Penal Code, in defining larceny

reads as follows:

"A person who, with the intent to de

prive or defraud the true owner of his

property or of the use and benefit thereof.

or to appropriate the same to the use of the

taker, or any other person, either

" i. Takes from the possession of the true

owner or of any other person ; or obtains

from such possession by color or aid of

fraudulent or false representations or pre

tense ... or appropriates to his own use

or that of any person other than the true

owner, any money, personal property, thing

in action, evidence of debt or contract, or

writing of value of any kind, or

" 2. Having in his possession, custody or

control as a bailee, servant, attorney, agent,

clerk, trustee or officer of any person, asso

ciation or corporation, or as a public officer,

or as a person authorized by agreement or by

patent, either to hold or take such posses

sion, custody, or control, any money, prop

erty, evidence of debt or contract, writing

of value of any nature, or thing in action

or possession, appropriates the same to his

own use or that of any other person other

than the true owner or person entitled to

the benefit thereof, steals such property

and is guilty of larceny. "

Formerly there was much difficulty in

bringing the crime of embezzlement within

the inclusion of the larceny provision, but

the present form of the statute quoted

would seem to clearly accomplish that.
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Mr. Justice Danforth said in the case of

the People v. Dumar:

"... The Penal Code recognizes that

the moral guilt of the two offenses was the

same and swept away the theory by which

the court had felt constrained to distin

guish them in principle. By it larceny is

so treated (Chapter 4) as to include not

only the offense as defined at common law

and by 2 R. S., 679, 690, but also embezzle

ment, obtaining money by false pretenses,

and felonious breach of trust. "

The offenses committed by these life

insurance directors, in just the form that

they now appear, are to be dealt with for

the first time in our courts, in applying these

provisions of the Penal Code. It is diffi

cult and, perhaps, unwise to undertake to

define fraud, lest, as Howenden once

observed, "by making the definition too

exclusive and inclusive, opportunities for

avoiding the consequences of fraudulent

purposes and acts would be furnished by

trimming and shading the fraudulent trans

action so as to escape the consequences of

their fraud." Lord Hardwicke has written

to the same purpose and effect. Take, for

instance, the transactions between the presi

dents of two of the companies under in

vestigation, where a treaty of reciprocity

was established, by the terms of which

President Jones loaned President Smith and

President Smith loaned President Jones (I

don't like to mention their names) $200,000,

or whatever the sum may have been, at one

or one and one-half per cent interest, when

the prevailing rate was two and one-half

or three per cent, which last-mentioned rate

was the one that the presidents were under

obligations to their cestui que trusts to pro

cure. Must it not follow that the fraudulent

acts by which the beneficiaries of the com

pany were cheated out of the difference

between one and one-half per cent and the

prevailing rate, had their money withheld, and

that it wasby amost devious process perverted

to the use of persons making these loans?

The acts of "the high financier" must

square with the penal provisions referred

to, and it is difficult to see how any ingenuity

of counsel can bring about any other result

than punishment. The essence of the

offense is fraud, and in the final analysis of

these transactions, fraud must appear in the

clearest outlines.

There is still another section of the Penal

Code that may be applicable to some of the

transactions of these insurance directors

which have now become a matter of record.

Section 1 68 of the Penal Code defines con-v

spiracy as follows:

"If two or more persons conspire either:

" 4. To cheat and defraud another out of

property by any means which are in them

selves criminal or which, if executed, would

amount to a cheat, or to obtain money or

any other property by false pretenses . . .

each of them is guilty of a misdemeanor. "

The situation furnishing the basis for the

consideration of principles of common law

rests upon the theory that the directors of

a corporation are practically trustees, with

the whole body of policy-holders as cestui

que trusts.

These two provisions of the Penal Code,

it would seem, must be laid down against

the acts of the trustees of the life insurance

companies now under investigation. If evi

dence to the sanie effect as the testimony

already taken, shall be given before our

Grand Jury, it is difficult to see how the

offenders can escape the consequences of

their acts. If it is found, however, that

these provisions of the Penal Code are not

applicable to the offenses under considera

tion, it will be high time then to recast some

of our Penal Statutes. If it can be found

that federal supervision of life insurance

is within the functions applicable to inter

state commercial relations, an important

safeguard will be established.

NEW YORK, N.Y., November, 1905.
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DISSENTING OPINIONS

BY WILLIAM A. BOWEN

" TT would certainly be a subject of regret

J. that the conclusions of the court have

not been assented to by all of its members,

if I did not know from its history and my

own experience how rarely it has happened

that the judges have been unanimous upon

constitutional questions of moment, and if

our decision in this case had not been made

by as large a majority of them as has been

usually had on constitutional questions of

importance." — MR. JUSTICE WAYNE, in the

Dred Scott Case.

When, on the thirtieth day of January,

1905, the Beef Trust Case was decided by the

Supreme Court of the United States without

a dissenting voice, a chorus of praise and

wonder greeted the auspicious event. This

is significant : we are led to infer that little

harmony obtains among the members of

that court ; and such is, indeed, the case.

At the October Term (1904), among some

203 reported decisions, the astonishing rec

ord discloses 100 dissents. Seventeen of

these are in the form of more or less elabo

rate dissenting opinions. In 8 of the cases,

four of the nine justices dissent in each; in

12 of them, three justices in each; in 7 of

them, two justices in each; in 18 of them,

one justice in each.

The preceding term (October, 1903) bears

a similar distinction for discord. Ninety-

four dissents appear in the 203 reported

cases, of which sixteen were dissenting

opinions. Four of the nine justices' dissent

in each of 5 cases; three in each of 9; two

in each of 19; one in each of 9.

This is sufficiently amazing. It is the

less so, however, when the history of the

Dissenting Opinion in this country is con

sidered, especially in the light of human

prepossession for the past. Its career could

not have begun earlier. In 1792, in the

first case requiring deliberation -which came

before the new Supreme Court of the United

States (Georgia v. Brailsford, 2 Dall. 403),

every justice had and insisted upon his own

views, and filed his separate opinion. At

the first hearing, the court decided that an

injunction should be granted to stay pay

ment of a bond to its owner, a British

subject, from whom the state of Georgia

claimed to have confiscated it, until it

should be determined to whom the bond

belonged. But Justices Johnson and Cush-

ing thought differently; each filed his dis

senting opinion; and thus was Judicial Dis

sent started upon its career. A year later,

when the matter came up again on a mo

tion to dissolve the injunction, the Court

thought it ought to be dissolved; not so,

however, Justices Iredell and Blair. They

had concurred before, but now they filed

dissenting opinions, protesting vigorously

against the dissolution of the injunction.

Evils, once grounded, persist rather by

good nature than by ill. Abuses are more

readily condoned than created. With that

good-natured deference to the past which

distinguishes the law above all other sciences,

the precedent our early great ones made has

been, in accordance with the principle we

have just noticed, duly fortified and multi

plied. When Taney came into his seat, he

found the Dissenting Opinion already en

trenched; "it has," he says in a great case,

in 1838, having then occupied his place but

a year — and there is a note of apologv

and excuse in the words which cannot fail

to be observed — "it has, I find, been the

uniform practice in this court, for the

justices who differed from the court on

constitutional questions, to express their

dissent. In conformity to this usage, I

proceed to state briefly the principle on

which I differ."

What authority this usage now has and
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whither the conformity thereto is now

tending, we have seen from the record of

the last two terms of the Supreme Court.

At the former of those terms, a celebrated

case was decided, which exhibits so curi

ously and so frankly the evils of that prac

tice, that an analysis thereof should be

highly interesting, and most instructive.

As all the world knows, the respective

owners of two great competing railroad sys

tems turned over a controlling amount of

the stock of each road to a third corpora

tion, organized for the purpose, in exchange

for shares of the stock of the latter; thus

placing both systems under the single man

agement of the directors of the third cor

poration, and giving to the stockholders of

each road an interest in both. But the

Sherman Act, passed for the "protection of

trade and commerce against unlawful re

straints and monopolies," invalidates every

monopoly, and every contract, combination,

trust, and conspiracy, in restraint of trade

or commerce among the states, with foreign

nations, and in all such territory as to

which Congress may regulate commerce,

and makes a violation of the act a crimi

nal offense. The government accordingly

brought suit to enforce this law against the

corporations involved.

To the lay mind, no doubt this situation

would seem extremely simple; but at least,

whether simple or obscure, the lay mind may

rightly expect, in a matter of such striking

public interest, that the law, whatever it is,

be declared so clearly, so surely, and so

finally, that he who runs may read. Let us

look at the spectacle which this case pre

sents.

First and chief, the law of the land on

the great issues there involved was settled

by a minority of the Supreme ,Court. Of the

five who decide the case for the court, only

four agree on the controlling principles

which are to guide and restrain the great

enterprises of the future; the fifth enters a

protest which for the vigor of its dissent has

never been surpassed by any dissenting

opinion. Besides this, two dissenting opin

ions are filed, in which the remaining four

justices concur, and in which they declare

their brethren quite mistaken at all points.

The chief consideration in the case was

whether the Sherman Act condemns not

only those restraints on commerce which are

unreasonable and injurious, but all restraints

whatever. The minority hold that it applies

to all restraints whatever, and this is now

the law of the land. But with this vital

decision, all the other judges wholly dis

agree.

This is not all. At all points the separate

opinions filed reveal the same hopeless con

fusion. The court decides that the mere

existence of a combination constitutes a re

straint on commerce. Mr. Justice Holmes,

dissenting (with whom agree Mr. Chief Jus

tice Fuller, Mr. Justice White, and Mr.

Justice Peckham on every point in the

case), maintains, on the contrary, that the

mere existence of a combination is in itself

no restraint, but that something must be

done in furtherance thereof.

The four judges for the court hold that

any agreement preventing competition re

strains commerce, that it need only be

shown that it tends to restrain commerce,

or competition, not that it really will result

in a total suppression or a complete monop

oly, and that to restrict free competition is

to restrain free commerce. The four dis

senting judges, however, contend that the

act has nothing to do with fostering com

petition; that it does not contemplate com

petition at all; that otherwise any two per

sons forming a partnership for an export

trade would be liable criminally under the

act; that a mere indirect influence on com

merce of such an agreement as the one in

question does not justify such a law ; that if

the principle laid down by the court be

logically pursued, it will result that any

influence, even the personal influence of one

man, due to his eminent capacity or experi

ence, whereby, though he owned but one

share of stock in each road, lie might be
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able to dictate policies and so restrain com

petition between them, will be unlawful,

and that upon such a principle there is no

phase of life in which Congress might not

interfere.

The court holds that the agreement in

question restrains "that freedom of com

merce which Congress intended to recognize

and protect, and which the public is entitled

to have protected"; that the trade which is

to be protected against restraint is the trade

of the general public, and that the combina

tion of these two roads is a restraint of such

trade and a monopoly within the meaning

of the act. The four dissenting judges ,

however, contend that the act has no such

meaning, but that contracts in restraint of

trade are only those restraining the trade of

one of the contracting parties, not thai of the

general public; that the contract here is,

therefore, not a contract in restraint of

trade, because the restraint is not on the

trade of the parties to it, but on that of

others; that the inhibition against restraint

of trade "simply requires that a party's

freedom in trade between the states shall

not be cut down by contract with a stran

ger"; that the combination in question must

be considered, if anything, a monopoly, but

it would be unreasonable to condemn every

combination which monopolizes; for if it is

valid to grant exclusive powers to one rail

road, a combination of two railroads obtain

ing thereby exactly the same powers as

might be lawfully granted to the one, should

be valid also; that the principle announced

by the court, if developed, would condemn

a charter granted to one company to oper

ate two new and competing roads, bought

by it; that it would be absurd to send Mr.

Morgan to prison "for buying as many

shares as he liked of the Great Northern

and the Northern Pacific, even if he bought

them both at the same time and got more

than half the stock of each road"; and yet

that result would follow from the decision

of the court; that "the Act of Congress will

not be construed to mean the universal dis

integration of society into single men, each

at war with the rest, or even the prevention

of all further combinations for a common

end"; and that if the decision of the court

is correct, "then a partnership between two

stage-drivers who had been competitors in

driving across a state line, or two merchants

once engaged in rival commerce among the

states, whether made after or before the

act, if now continued, is a crime."

The court holds that the question is one

of commerce, and that Congress had power

to regulate commerce in the way attempted

by the act. Mr. Justice White, with whom

the other dissenting judges agree, maintains

that this is no question of commerce, but

merely of the ownership of stock in a rail

road.

The court holds that no action of a state,

granting a charter authorizing a combina

tion like the present, can be valid as against

an act of Congress; the dissenting judges

maintain that the state law must govern

where the question is simply, as here, one

of ownership of stock in a state corporation.

The court decides that the power to regu

late commerce includes the power to regu

late the oivncrship of the instruments of com

merce; the dissenting judges hold that it

does not; they make a distinction between

those instruments and the ownership of them,

and contend that while Congress may regu

late the former, the latter is a mere matter

of private property, beyond the interference

of Congress, and wholly within the purview

of the states. The court holds that such

power has in this case been validly exercised

by Congress; but the dissenting judges

maintain that even if Congress had such

power, it has not been validly exercised by

the act in question.

The decree in the case, affirmed by the

Supreme Court, while it forbids the use of

the stock of the holding company, authorizes

the return of their stock to the original

owners, and does not restrain them from

exercising the control resulting from such

ownership. The dissenting judges consider
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this decree erroneous, even granting that

any decree ought to issue, and they say of

the arrangement condemned by the court

that they "fail to perceive why it should be

left to produce its full force and effect in

the hands of the individuals by whom it

was charged the conspiracy was entered

into. . . ."

i

II

The truth is, Law is at best the least

exact of all the sciences. It ;s but the

Science of Opinion. It speaks with no in

herent authority, as Mathematics does. We

may with confidence assert, and the author

ity of the assertion defend against the

world, that the whole is equal to the sum

of its parts. This can no more be ques

tioned in France tha'n in England; but

nothing so certain can be predicated of

Law. In one of those countries, the pre

sumption of innocence may lie at the

foundation of criminal jurisprudence; but

in the other, the presumption of guilt may

have the same force of law. At best it is

but temporary and adaptable ; nothing is so

mutable; nothing improves so much with

age. The sole authority it has it derives

aliunde; about it must be thrown all possible

sanctions ; and courts must be bolstered with

a respect not always warranted by the men

who compose them. Thus it is that the

decisions of a bad judge are as good law,

in his jurisdiction, as those of a good judge.

The authority of courts is not dependent

upon their wisdom, but is factitious and con

ventional merely; and the consequence is,

that they who sit in the seats of judgment

wield a vast but unstable power, which may,

like fire, benefit or blight. Happily, in those

countries where the people hold the law-

making power, Law, if it be unjust, is

easily changed; but if it be uncertain, the

end is anarchy alone. It is not of so great

importance, therefore, in such countries,

that Law be just, as that it be sure. A bad

but certain decision is not so dangerous to

the permanence of courts as a good but

vacillating one. The fundamental security

of all peoples lies, not in the just-ice, but in

the certainty, of their laws. The tyranny

of all Inquisitions, all Star Chambers, all

Councils of Blood, lies, not in the iniquity

of their judgments, but in the irresponsible

freedom of their wills, the absence of un

questionable principles binding their minds,

and the consequent inability of even' sub

ject of their power, however willing, so to

order his conduct as to escape. The first

duty of judges is, therefore, to render more

exact that science of which they are the

chief professors; and in so far as they dis

courage its slow and painful progress to that

end, they undermine the foundations of its

authority and menace the security of the

people.

If these simple and obvious principles are

indeed of any validity, then the Dissenting

Opinion is of all judicial mistakes the most

injurious. Its effect on the public respect

for courts is difficult to exaggerate. It is,

happily, a habit of the public mind to

regard the judiciary as the worthy and safe

repository of all legal wisdom; but this re

spect must receive a sad shock when every

court is divided against itself, and every

cause reveals the amateurish uncertainty of

the judicial mind. It is not to be dreamed

that all men should be of one mind. But it

is surely to be expected that the wranglings

of our judges be at least decently veiled.

Obviously, if the Dissenting Opinion is

injurious at all, it will be most unfortunately

so in those cases which are of the greatest

public moment. Yet it is the almost un

believable fact, that it is the uniform justi

fication of dissenting judges that the im

portance of the case warrants and demands

their dissent. "I am unable," says Mr.

Justice Brewer, in Perry v. Haines (1903),

"to concur in the opinion and judgment in

this case, and deem the matter of sufficient

importance to justify an expression of my

reasons therefor." Mr. Justice Harlan, on

December 12, 1904, in Western U. Tel. Co.

v. Pa. R. R. Co., explains his dissenting
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opinion thus: "In mew of the -importance of

these cases, I do not feel that any dissent

from the opinion and judgment of the court

should be expressed unless the grounds of

such dissent be fully disclosed." And so

recently as April 10, 1905, in Muhlker v.

Harlem R. Co., 197 U. S. 544. Mr. Justice

Holmes, dissenting, says: "I regret that I

am unable to agree with the judgment of

the court, and as it seems to me to involve

important principles I think it advisable to

express my disagreement and to give my

reasons for it."

Therefore, it is that in the history-making

cases, of which but a few punctuate a cen

tury, our courts have been most infirm,

most vacillating, most confused. Let us

look for a moment at that one in which the

consequences of the Dissenting Opinion have

been the most deplorable in the history of

American jurisprudence.

In 1834, a negro slave was taken by his

master, an army surgeon, from the state of

Missouri, a slave state, to a military post

at Rock Island, in Illinois, a free state, and

was there held until 1836, when he was

removed to Fort Snelling, another military

post, located in that part of the Louisiana

Purchase lying north of latitude 36 degrees

30 minutes north, and, under the Missouri

Compromise, free soil. There he was held

until 1838, when he was again removed,

this time with his wife, a slave, whom he

had married in 1836, at Fort Snelling, with

his master's consent, together with their

child, to the state of Missouri, where they

ever since lived. He now claimed his free

dom, on the ground that, having become

free by reason of his enforced residence in a

free territory and in a free state, his return

to a slave state could not change his status

as a free man.

To this contention, his then owner re

plied that the Circuit Court of the United

States, in which suit was brought, had no

jurisdiction of the matter, because Dred

Scott was not a citizen of the state of Mis

souri, being a negro of African descent,

whose ancestors were of pure African blood,

brought into this country and sold as negro

slaves.

The Circuit Court decided against this plea,

and directed the case to proceed. On the

trial, the Court instructed the jury that the

law was with Scott's owner, and they found

that Scott was still a slave. Thereupon, he

took his case to the Supreme Court of the

United States.

Men now promised themselves that the

meaning of their Constitution, the powers

of their government, the status of their

slaves, were about to be peaceably but

finally settled. Public excitement, the cru

cial character of the issue, and the peace of

a torn country, demanded that now, if ever,

the voice of law should be firm and calm.

"It may with truth be affirmed," says Mr.

Justice Daniel, in this case, "that since the

establishment of the several communities

now constituting the states of this Confed

eracy, there never have been submitted to

any tribunal within its limits questions sur

passing in importance those now claiming

the consideration of this court."

Let us see how that court met its high

responsibility.

The following analysis of the decision in

this famous case is, we trust, sufficiently

luminous :

FIRST.—WHETHER THE QUESTION OF JURIS

DICTION COULD BE CONSIDERED.

TANEY (for the court) : Yes.

NELSON : Such consideration is not neces

sary, even though proper.

GRIER: As the decision is ultimately

against Scott, it matters little whether it

goes upon the merits or on a question of

jurisdiction. N

CAMPBELL: Unimportant. (He proceeds

at once to the merits.)

CATRON : No. Scott had won on this point

hence he has nothing to complain of, and

the other side had waived its right to make

the point, by pleading over on the merits.

MCLEAN: Same opinion as Justice Ca-
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tron's. (Characterizes the Chief Justice's

position as "rather sharp practice.")

CURTIS: Yes.

SECOND. — WHETHER THE FEDERAL COURTS

HAD JURISDICTION; i.e., WHETHER A

DESCENDANT OF NEGRO SLAVES, HIM

SELF FREE OR NOT, COULD BE A

"CITIZEN."

TANEY: No; even though he were a free

negro himself.

MCLEAN: Yes; if the question is open to

discussion (which he denies).

CURTIS: Yes. The court had jurisdiction,

so far as concerned the showing as to the

ancestry of Scott; for he might still be a

descendant of negro slaves, and yet, if

himself a free negro, he was a citizen of

Missouri; and if of Missouri, then of the

United States.

THIRD. — WHETHER A CITIZEN OF A STATE

IS THEREBY A ClTIZEN OF THE UNITED

STATES.

TANEY: It does not by any means follow,

because he has all the rights and privileges

of a citizen of a state, that he must be a

citizen of the United States.

CURTIS: Every free person, born on the

soil of a state, who is a citizen of that state

by force of its constitution or laws, is also

a citizen of the United States.

FOURTH. — THE COURT HAVING NO JURIS

DICTION, WHETHER IT OUGHT TO PRO

CEED TO THE MERITS.

TANEY: Yes.

CURTIS: On so grave a subject as this, I

feel obliged to say, that in my opinion such

an exertion of judicial power transcends the

limits of the authority of the court. I do

not hold any opinion of this court, or any

court, binding, when expressed on a ques

tion not legitimately before it. ... A

great question of constitutional law, deeply

affecting the peace and welfare of the coun

try, is not, in my opinion, a fit subject to be

thus reached.

MCLEAN: It is true this was said by the

court, as also many other things which are

of no authority. Nothing which has been

said by them, which has not a direct bearing

on the jurisdiction of the court, can be con

sidered as authority. I shall certainly not

regard it as such.

FIFTH. — WHETHER THE MISSOURI COM

PROMISE WAS CONSTITUTIONAL.

TANEY : No. The power to make "needful

rules and regulations respecting the terri

tory " includes nothing but the Northwest

Territory, and is anyway not a power to

legislate or govern; and such a law more

over, would deprive the slave-owner from

other states of his property on entering the

territory, without due process of law.

CATRON- No. The above reasoning is

erroneous. The Missouri Compromise Act

is void because it attempts to repeal that part

of the treaty of 1803 which guarantees to

the inhabitants of the Louisiana Purchase

protection of their liberty, property, and

religion, and because it effectually excludes

slave-owners from that territory.

McLEAN: Yes. Under the constitutional

power to make "needful rules and regula

tions respecting the territory," Congress has

ample legislative power over the Louisiana

Purchase; tha* even without it, "if there be

a right to acquire territory, there necessarily

must be an implied power to govern it";

that in prohibiting slavery, the Missouri

Compromise Act neither forfeited property

nor took it for public purposes.

CURTIS : Yes. To the same effect as

McLean, and in addition that the act

operated on status, and not on property

rights at all.

SIXTH. — WHETHER SCOTT BECAME FREE

AFTER HAVING LIVED IN FREE ILLINOIS.

TANEY: No. Because his status as a

slave had already been acquired in Missouri.

NELSON: No. It is optional with Mis

souri whether to recognize the law of

Illinois, and as a Missouri court had already

decided this question against Scott, the

Supreme Court was bound by its decision.

GRIER: Because the decision of the Mis

souri court had not been specially pleaded,

it was improper to consider it at all.
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MCLEAN: Yes. The voluntary act of the

master in removing the slave to Illinois pre

cludes any complaint on the part of the

former as to the Illinois law; the question

is not one of Missouri law alone, and the

decision of the Missouri court is neither final

nor correct; and the status acquired in

Illinois could not be divested by a return to

Missouri which was not voluntary.

CURTIS: Yes. To the same effect as

McLean, and in addition that the master's

consent to his slave's marriage, in a free

state, was an effectual emancipation, not to

be questioned by any slave state.

SEVENTH. — THE STATUS OF THE SLAVE.

TANEY: At the date of the Constitution,

the negro race had no rights which the

white man was bound to respect; the negro

was a mere chattel, an article of merchan

dise, and a subject of traffic; and he could

not be considered otherwise, in law, until

the Constitution should be changed.

MCLEAN: A slave is not a mere chattel.

He bears the impress of his Maker, and

is amenable to the laws of God and man;

and he is destined to an endless existence.

Two days after the inauguration of James

Buchanan, this strange judicial spectacle

was revealed to an awaiting world. Scarcely

had his great successor taken his seat, before

the voice of violent appeal spoke from

Charleston harbor, and War was framing

her severe and sure decree.

Ill

Of the many injurious aspects of the

Dissenting Opinion, one of the most de

structive is that by emphasizing the per

sonal composition of courts it is subversive

of their great anonymous authority. The

more impersonal their character, the more

willing is the respect they earn. It is well

known that the courts of least dignity, as

the justices' courts, are those in which the

personality of the judge is the most striking

feature. The litigant who addresses the

highest court in our land, however, asks,

not the opinion of Mr. Fuller, nor of Mr.

Brewer, nor of Mr. Harlan, nor of any other

man, but the judgment of the Supreme

Court of the United States — which is a

different entity from an aggregation of nine

distinguished lawyers. In journalism, that

which has given to the press its mighty

weight in the counsels of the people, is its

anonymous character. Each editorial car

ries, to the ear of the public, not the opinion

of a man, but the vast and impressive

sanction of Journalism. The verdict of a

jury is not the sum of twelve men's opinions,

but is a single, official, anonymous judg

ment, having the same factitious effective

ness which belongs to a court. That entity

which is in the one case called a jury, and in

the other a court, is in each a different

thing from the sum of its members, and

that which destroys its impersonality de

stroys the authority by which alone it

lives.

Among the forms which Dissent has taken

the most harmful is that which may he

called the " Dissent of Warning." The office

of this is to criticize the opinion of the

court, and to warn an innocent public

against the ills which will surely befall it if

the court persists in its erroneous course. It

seems strange that judges should indeed

make such strictures on the judgments of

their fellows; yet in the Northern Securities

Case, in a concurring opinion more damag

ing than any dissent, Mr. Justice Brewer

goes so far as to say: "I have felt con

strained to make these observations for

fear that the broad and sweeping language

of the opinion of the court might tend to

unsettle legitimate business enterprises,

stifle or retard wholesome business activities,

encourage improper disregard of reasonable

contracts, and invite unnecessary litigation."

And Mr. Justice Holmes, dissenting in the

same case, says: "I am happy to know that

only a minority of my brethren adopt an

interpretation of the law which, in my

opinion, would make eternal the bellutn

omnium contra omnes, and disintegrate so-

cietv so far as it could into individual
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atoms." Certainly these are serious charges

to be laid by any one at the door of our

highest court : and coming as they do from

the body of that court itself, their effect

upon the public may easily be conceived.

"I earnestly hope," says Justice Wayne,

dissenting in the Slaughter-house Cases, re

ferring to the opinion of the court, "that the

consequences to follow may prove less seri

ous and far-reaching than the minority fear

they will be."

But the most drastic treatment of this

kind to which the court has ever had to

submit at the hands pf one of its members,

is, perhaps, that furnished by Mr. Justice

Harlan in Plessy v. Ferguson, 163 U. S. 556,

in which the Jim Crow law of Louisiana

came to be questioned. "It is to be re

gretted," he says, "that this high tribunal,

the final expositor of the fundamental law

of the land, has reached the conclusion that

it is competent for a state to regulate the

enjoyment by citizens of their civil rights

solely upon the basis of race. In my opin

ion, the judgment this day rendered will in

time prove to be quite as pernicious as the

decision made by this tribunal in the Dred

Scott Case. . . . The present decision, it

may well be apprehended, will not only

stimulate aggressions, more or less brutal

and irritating, upon the admitted rights of

colored citizens, but will encourage the be

lief that it is possible, by means of state en

actments, to defeat the beneficent purposes

which the people of the United States had in

view when they adopted the recent amend

ments of the Constitution. . . . The thin dis

guise of ' equal ' accommodations for passen

gers in railroad coaches will not mislead any

one, nor atone for the wrong this day done."

Moreover, the attitude of discussion which

the Dissenting Opinion assumes, and the

heat of argument which it sometimes evokes,

create naturally a tendency to travel far

out of the law and to extend the discussion

to all manner of subjects, political, social,

and economic, and cause the objecting

judges to forget that it is not their province

to make the law, nor even to direct its

policy, but merely to interpret it. Thus,

concerning the political policy regulating our

relations with the Chinese, Mr. Justice

Brewer had this to say, in April, 1904, in a

dissenting opinion in United States v. Sing

Tuck: "Finally,.let me say, that the time

has been when many young men from

China came to our educational institutions

to pursue their studies; when her commerce

sought our shores, and her people came to

build our railroads, and when China looked

upon this country as her best friend. If

all this be reversed, and the most populous

nation on earth becomes the great antago

nist of this republic, the careful student of

history will recall the words of Scripture,

'they have sown the wind; they shall reap

the whirlwind,' and for cause of such an

tagonism need look no further than the

treatment accorded during the last twenty

years by this country to the people of that

nation."

A most remarkable instance of this ten

dency is to be found in the dissenting

opinion of Mr. Justice Harlan in the Jim

Crow Case, above referred to: "Sixty mil

lions of whites," he says, "are in no danger

from the presence here of eight millions of

blacks. . . . What can more certainly

arouse race hate, what more certainly create

and perpetuate a feeling of distrust between

these races, than state enactments which, in

fact, proceed on the ground that colored

citizens are so inferior and degraded that

they cannot be allowed to sit in public

coaches occupied by white citizens?"

"Such laws," says the distinguished jurist,

"can have no other result than to render

permanent peace impossible, and to keep

alive the conflict of races, the continuance

of which must do harm to all concerned

It is scarcely just to say that a colored

citizen should not object to occupying a

public coach assigned to his own race. He

does not object, nor perhaps would he ob

ject, to separate coaches for his race, if his

rights under the law were recognized. But
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he does object, and he ought never to cease

objecting, that citizens of the white and

black races can be adjudged criminals be

cause they sit, or claim the right to sit, in

the same public coach on a public high

way." There are in the South able and

honest men, lovers of their country, and in

the North besides, who do consider the

eight millions of blacks a grave and imminent

danger, who favor their separation until they

are prepared for social equality, and who

will not subscribe to the learned judge's

lecture; and it is, at least, palpable, that

when the Dissenting Opinion assumes the

role of moral instruction, it will awake

worse dissensions than those the eminent

jurist so eloquently prophesies.

If it is true that the effect of the Dissent

ing Opinion is to unsettle the law, then it

is obvious that the more admirable the

opinion the more unfortunate will be its

result. Who can read the opinion of Judge

Curtis in the Dred Scott Case — calm, ju

dicial, answering the arguments of the

court with respect, and pressing his own

with a keen regard for his duty to be fair

at that great crisis — without wondering

where, between the two, did indeed lie the

right of that unhappy quarrel? From such

admirable dissents countless others grow,

and thus the evil propagates itself. In that

case of Dred Scott, Justice McLean founds

his own dissent in part on a dissenting

opinion in a previous case of Scott's in the

Missouri courts; and Justice Curtis places

his dissent in part on the same dissenting

opinion. Moreover, Justice Curtis's dissent

in that case has furnished authority for

Justice Field's dissent in the Slaughter

house Cases. "The exposition," says he,

"in the opinion of Mr. Justice Curtis, has

been generally accepted by the profession

of the country as the one containing the

soundest views of constitutional law." And

so late as May, 1904, the Supreme Court

quotes this dissenting opinion of Justice

Curtis, as law, upon the power of Congress

over acquired territory (Dorr v. U. S.,1

Unfortunately, the disproportion in num

bers between the instruments and the sub

jects of judicial power is, and must be, very

great. The prestige of the nine men who

judge between the seventy-six millions must

be upon the same huge scale as this dis

parity. At any moment, these nine may

be called upon to speak again on those old

questions of North and South, White and

Black, Nation and State, which at this mo

ment, no less than fifty years ago, are de

manding sure and calm solution. That there

should be no difference among them at such

a time is neither to be hoped nor indeed

desired. But that they shall, whatever their

differences may be, speak with the un

wavering and undoubting voice of Law, with

one voice and no more, we may indeed

both desire and expect. " If," says Justice

McLean, on a great occasion, "the great and

fundamental principles of our government

are never to be settled, there can be no last

ing prosperity. The Constitution will be

come a floating waif on the billows of popu

lar excitement." Nor is the end of this

matter, as we believe, far distant, in spite

of the discouraging record recently main

tained by the Supreme Court. Every great

case in which a harmonious decision is ren

dered furnishes encouragement. As we have

said, no dissenting voice disturbed the ef

fectiveness of the Beef Trust decision ; and

less than two months later, the last appeal

in the Northern Securities controversy re

ceived an equally harmonious settlement.

In these important decisions we see indica

tions that this pernicious practice commands

no longer even the dubious favor it has for

so many years enjoyed. At least one jus

tice of the Supreme Court will assent to the

strictures we have ventured to make. "I

think it," says Mr. Justice Holmes, in the

Northern Securities Case, "I think it use

less and undesirable, as a rule, to express

dissent." Surely this is well and wisely

said.

Los ANGELES, CAL., November, 1995.
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LIMITATIONS UPON THE POWER OF ONE STATE TO

EXCLUDE THE CORPORATIONS OF ANOTHER

HON. EUGENE F. WARE

THE Fourteenth Amendment to the

Constitution of the United States was

officially promulgated by the Secretary of

State July 28, 1868. At that time the very

celebrated case of Paul v. Virginia (8 Wall.

1 68) was pending. The case was decided

(December, 1868) before the Fourteenth

Amendment had been developed by discus

sion and long before the novel interpreta

tion had been made of it giving us "a new

Magna Charta," as some authors very justly

phrase it. As matters then stood the Su

preme Court decided that,

"Corporations are not citizens within the

meaning of the first of these clauses (Section

2, Art. 4). They are creatures of local law,

and have not even an absolute right of

recognition in other states, but depend for

that and for the enforcement of their con

tracts upon the assent of those states, which

may be given accordingly on such terms as

they please." (Syllabus.)

Thus the court in the case of Paul v.

Virginia went to the furthest extreme in

recognizing the power of the states, and

perhaps a brief citation from the opinion

ought to be given to illustrate it. On page

181 is the following:

"Having no absolute right of recognition

in other states, but depending for such recog

nition and the enforcement of its contracts

upon their assent, it follows, as a matter

of course, that such assent may be granted

upon such terms and conditions as those

states may think proper to impose. They

may exclude the foreign corporation entirely ;

they may restrict its business to particular

localities, or they may exact such security

for the performance of its contracts with

their citizens as in their judgment will best

promote the public interest. The whole

matter rests in their discretion."

In deciding the case of Paul v. Virginia,

the court made no limitations and took no

notice of the case of Insurance Company v.

French (18 Howard, 404, decided in 1855),

where the following is found (407):

"A corporation created by Indiana can

transact business in Ohio only with the

consent, express or implied, of the latter

state (13 Pet. 519). This consent may be

accompanied by such conditions as Ohio may

think fit to impose; and these conditions

must be deemed valid and effectual by other

states, and by this court, prmrided they are

not repugnant to the constitution or law)s

of the United States, or inconsistent with

those rules of public law which secure the

jurisdiction and authority of each state

from encroachment by all others, or that

principle of natural justice which forbids

condemnation without opportunity for de

fense."

Therefore, in the foregoing, there were

four limitations placed upon the power of

a state to exclude foreign corporations :

"LIMITATION ONE. The burden of ad

mission must not be repugnant to the consti

tution of the United States."

As to this limitation, there can be no

question of its propriety, and this is further

exemplified by decisions hereinafter given:

" LIMITATION Two. The burden of admis

sion must not be repugnant to the laws of the

United States."

This limitation is not clear, and it needs

considerable restriction; otherwise, taken in

its full force, it would mean that Congress

could enact such laws as it pleased, compell

ing one state to admit any corporation from

any other states. Limitation Two may be

correct, if taken into consideration with

Limitation Eight, hereinafter given.

"LIMITATION THREE. The burden must

not be inconsistent with those rules of public

law which secure the jurisdiction and author
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ity of each state from encroachment by all

others"

This limitation is not clear, and there never

has been any decision which explains it, nor

is it easy to imagine a state of facts to

which the limitation might apply.

"LIMITATION FOUR. The burden upon

the foreign corporations must not violate the

principles of natural justice which forbids con

demnation without opportunity for defense."

The above limitation is difficult to under

stand. To illustrate: Would South Caro

lina have the right to enact a law saying

that no Kansas corporation should be per

mitted to do business in the state of South

Carolina? Or could Kansas pass a law that

neither the Standard Oil Company nor any

any other foreign company, refining petro

leum, should be permitted to do business in

Kansas? These questions have not yet

been decided, but it would appear to violate

the principles of natural justice, which for

bids condemnation without opportunity for

defense. In other words, can the state base

its laws upon a whim or upon local preju

dice, or must principles of natural justice

govern? Suppose a black legislature to

prevail in Mississippi, would a law be con

stitutional that provided that no foreign

corporation composed of white stockholders

should be admitted? Or suppose a state

draws the line on religious or political

boundaries? These questions have not yet

been decided, and we will refer again to this

question under the head of Limitation Ten.

In 1885 the United States Supreme Court

decided the next case bearing upon this

subject (Cooper v. Ferguson, 113 U. S. 727),

from which is deduced :

"LIMITATION FIVE. No burden may be

placed upon foreign corporations which will

prohibit or regulate commerce between the

states."

This is a subdivision of Limitation One,

and only requires for its understanding a

definition of what class of corporations are

engaged in interstate commerce, within the

commerce clause of the constitution.

The next case in the order of time is

Barron v. Burnside (121 U. S. 186), decided

in 1887. From it is deduced:

"LIMITATION Six. The burden required

of the foreign corporation must not be the

sacrifice of a right or a privilege secured by

the United States Constitution."

It would, therefore, appear that a state

might in a general way and for the protec

tion of its home insurance companies deny

the right of any foreign insurance company

to do business within its borders, but the

decision assumes that if the state makes a

requirement in the law that the insurance

company shall surrender a constitutional

right then the law is unconstitutional.

This would considerably limit the powers

of the state and might almost be equivalent

to saying that a state cannot exclude a

foreign corporation except for some proper

and legitimate reason, and that it cannot

act on such terms as it pleases, as was

stated in Paul v. Virginia, and that the

exercise of the power is not a matter which

rests within the discretion of the state. In

other words, if the state can keep a foreign

corporation out without giving a reason.

why did the foreign corporation have a

right to come in if the reason was not deemed

by the Federal Court a good one?

In 1888, the case of Pembina v. Penn was

decided (125 U. S. 181). It contained three

further propositions, first,

"LIMITATION SEVEN. A state cannot re

fuse admission to corporations engaged in

interstate commerce."

This was carrying Limitation Five further

than it before had been carried. It (Limi

tation Five) prevented burdens which pro

hibited or regulated commerce between the

states, but Limitation Seven denied to

states the right to interfere with any inter

state commerce corporation, although such

corporation went into a state, regardless of

state authority, and proceeded to do busi

ness there.

The case of Pembina v. Penn further

announced :
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"LIMITATION EIGHT. A state cannot re

fuse admission to any corporation created by

the United States."

Perhaps this limitation is based upon

Limitation Two. There has always been

some question as to whether or not Con

gress could incorporate any corporation ex

cept such as was engaged in interstate

commerce. Of course, if Congress has no

power to create any certain corporation, the

attempt to do so would not create a corpo

ration that any state was obliged to admit

The case of Pembina v. Penn further

announced :

"LIMITATION NINE. A state cannot re

fuse admission to a corporation in the em

ploy of the United States."

This limitation would be illustrated in a

case, for instance, in which a Chicago cor

poration went to Nebraska to build a gov

ernment court-house, or a Missouri corpora

tion contracted to carry the mail in Colorado.

It is obviously proper that the United States

should have a right to contract with any

corporation to do any government work,

and having so contracted the state should

not prohibit the entrance of the foreign

corporation.

In 1898 the case of Blake v. McClung was

decided (172 U. S. 239), and in it the

court announced:

"LIMITATION TEN. Such power cannot be

inserted with the effect of defeating or im

pairing rights secured to citizens of the sev

eral states by the Supreme law of the land."

In the discussion of this case the court

says that the prohibition of the Fourteenth

Amendment refer to all the instrumentali

ties of the state, to its legislative, executive,

and judicial authorities. And the decision

sets forth clearly that states do not derive

the right from the Constitution of the

United, States to exclude foreign corpora

tions, and that as the state does not thence

derive its right the state is limited by the

United States Constitution. Limitation Ten

is in furtherance of Limitation One hereto

fore given, and, in this case of Blake v.

McClung, the court reiterates the expression

contained in the 18 Howard case heretofore

cited (Limitation Four) that the burden

must not violate "the principle of natural

justice which forbids condemnation without

opportunity for defense."

To the foregoing extent the doctrine of

Paul v. Virginia has been diminished ; and if

the later expression of the United States

Supreme Court, as regards Limitation Four,

has any deliberate meaning it must be that

no state can, without just cause or without

good reason, exclude the corporations of

another state. That is to say, if a foreign

corporation is not engaged in some business

that contravenes the public policy of the

other state, such corporation would have a

right under the comity of states to be ad

mitted; otherwise not. As for illustration:

In Kansas there is a prohibition law, and no

corporation can be formed under the state

law for the purpose of distilling whisky,

but such a corporation can be incorporated

in Kentucky. Obviously the state of Kan

sas could pass a law preventing the Ken

tucky corporation, or any distilling corpora

tion, from doing business in Kansas. There

fore, the rule would seem to be that if a

foreign corporation was organized for a pur

pose that contravened the policy of a state,

the state would not be obliged to admit the

foreign corporation, and courts would not

lightly disregard the object or motives of

the public policy. But if the objects and

motives of the state were unreasonable and

the purposes and objects of the corporation

were unquestionably proper, the foreign cor

poration might move into the state, and, by

complying or offering to comply with all

proper requirements, might do business

therein.

It is not certain that Limitation Four,

although fortified by the decision of Blake

v. McClung, goes so far or means so much.

Perhaps it ought not to mean so much.

TOPEKA, KANSAS, November, 1905.
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THE BOORN MURDER CASE

BY RUSSELL W. TAFT

" So Justice, while she winks at crimes,

Stumbles on innocence sometimes."

— Hudibras

IN September, 1819, the grand jury of

Bennington County, Vermont, indicted

Stephen and Jesse Boom for the murder of

Russell Colvin, alleged to have been com

mitted on the tenth day of May, 1812. The

Boorn household, consisting of Barney

Boom and his wife, their two sons, Stephen

and Jesse, their daughter, Sally, wife of Col

vin, and her two children, lived near the

Battenkill River in Manchester, Vermont.

Barney Boorn and his wife seem to have

stood well in the community, but the reputa

tion borne by their sons was that of reck

less and turbulent spirits. Colvin, their

son-in-law, was weak in intellect, at times

mentally unbalanced, and would periodi

cally absent himself from home, giving no

account of himself on his return.

In the month of May, 1812, while his wife

was on a brief visit in a neighboring town,

Colvin suddenly disappeared. The Booms

reported him to have gone on one of his

periodical trips. He did not return, and as

time went on public curiosity gave rise to

inquiry; suspicions of foul play, based on

circumstances, trivial in themselves, but

pregnant with meaning to a credulous rural

•community, agape for mysteries, speedily

gained ground. Near the time of the dis

appearance one of the Boorn brothers had

stated that Colvin was dead, the other that

they "had put him where potatoes would

not freeze"; the hat Colvin wore at the

time of his disappearance was found, in a

mouldy and dilapidated condition, near the

Boorn place; Amos Boorn, an uncle of the

brothers, thrice dreamed that Colvin came

to his bedside and. told him that he had

NOTE. — Upon this remarkable case Wilkie

Collins founded his well-known tale " The Dead

Alive."

been murdered and buried in a cellar hole

about four feet square, over which a house

had once stood, and used at the time of

Colvin's disappearance as a place for bury

ing -potatoes; a barn on the Boorn place

burned, giving rise to the suspicion that the

body might have been concealed beneath it ;

and some bones were dug out by a dog from

beneath a hollow stump, which, upon exam

ination, were pronounced human.

This was the last straw. Suspicion be

came a certainty, and, as Stephen Boorn had

recently removed to New York State, Jesse

was arrested on complaint of Truman Hill,

town Grand Juror, and examined before

Joel Pratt, justice of the peace, on Tuesday,

April 27, 1819. The examination lasted

three days. A large knife, a pen-knife, and

a button, the button and large knife being

shown to have been Colvin's, were found in

the old cellar hole and produced, and the

bones found in the stump were pronounced

by four physicians to be those of a human

foot, together with some toe nails and per

haps a thumb nail. However, one of the

physicians, on later examining a skeleton at

his home, concluded that he had erred, and

next day retracted his statement. His

brethren were dissatisfied and caused a leg

that had been amputated and buried to be

exhumed and brought into court, when,

upon comparison, it was apparent that the

bones were not human.

At this, public sentiment against the ac

cused abated, and in all likelihood Jesse

would have been released had he not, urged

thereto by his jailers, on Saturday night con

fessed that, during a quarrel that arose

while they were hoeing in the "Glazier" lot,

his brother Stephen struck Colvin with a

club or stone: that Colvin's skull was frac

tured and that he, Jesse, believed Colvin to

be dead, but could not tell what became of

the body. Stephen was at once arrested at
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Denmark, Lewis County, New York, and on

May 15 was brought to Manchester, where

both brothers were promptly bound over to

await the action of the grand jury.

Upon his arrest Stephen stoutly main

tained his innocence, even when confronted

by his brother, but after both had been in

dicted so man}' persons of character and in

fluence told them that the case against them

was hopeless, and urged them to confess,

that Stephen made the following written

confession:

"May the roth, 1812, I, about g or ю

o'clock, went down to David Glazier's

bridge and fished down below Uncle Nathan

iel Boom's, and then went up across their

farms, where Russell and Lewis were, being

the nighest way, and sat down and began

to talk, and Russell told me how many

dollars benefit he had been to father, and I

told him he was a damned fool, and he was

mad and jumped up, and we sat close to

gether, and I told him to set down, you

little tory, and there was a piece of beech

limb about two feet long, and he catched it

up and struck at my head as I sat down,

and I jumped up and it struck me on one

shoulder, and I catched it out of his hand

and struck him a back-handed blow, I being

on the north side of him, and there was a

knot on it about one inch long. As I struck

him I did think I hit him on the back, and

he stooped down, and that knot was broken

off sharp, and it hit him on the back of the

neck, close in his hair, and it went in about

a half of an inch on that great cord, and he

fell down, and then I told the boy to go

down and come up with his Uncle John, and

he asked me, if I had killed Russell, and I

told him no, but he must not tell that we

struck one another. And I told him when

he got away down Russell was gone away,

and 1 went back and he was dead, and then

I went and took him and put him in the

corner of the fence by the cellar hole, and

put briars over him and went home, and

went down to the barn and got some boards,

and when it was dark I went down and took

a hoe and boards and dug a grave as well

as I could, and took out of his pocket a

little barlow knife, with about a half of a

blade, and cut some bushes and put on his

face and the boards, and put in the grave,

and put him in four boards on the bottom

and on the top, and t'other two on the

sides, and then covered him up and went

home crying along, but I wan't afraid as I

know on. And when I lived at Wm.

Boom's I planted some potatoes, and when

I dug them I went there, and something, I

thought, had been there, and I took up his

bones and put them in a basket, and took

the boards and put on the potato hole, and

when it was night took the basket and my

hoe and went down and pulled a plank in

the stable floor, and then dug a hole, and

then covered him up, went in the house and

told them I had done with the basket, and

took back the shovel, and covered up my

potatoes that evening, and then when I

lived under the west mountain, Lewis came

and told me that father's barn was burnt up

the next day, or the next day but one, I

came down and went to the barn, and there

were a few bones, and when they were at

dinner I told them I did not want my dinner,

and went and took them, and there were

only a few of the biggest of the bones, and

throwed them in the river above Wyman's,

and then want back, and it was done quick,

too, and then was hungry by that time, and

then went home, and the next Sunday I

came down after money to pay the boot

that I give between oxen, and went out

there and scraped up them little things that

were under the stump there, and told them

I was going out fishing, and went, and there

was a hole, and I dropped them in and

kicked over the stuff, and that is the first

anybody knew it, either friends or foes, even

my wife. All these I acknowledge before

the world.

STEPHEN BOORN."

The trial commenced on Tuesday, Octo

ber 27, and closed the following Saturday
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night. The court were Dudley Chase, Chief

Judge, uncle to Salmon P. Chase, later Chief

Justice of the United States Supreme Court,

and Joel Doolittle and William Brayton, As

sistant Judges. Owing to lack of space to

accommodate the audience the trial was

held in the Congregational Church. The

evidence, aside from the written confession

of Stephen and the testimony of Silas Mer

rill and Lewis Colvin, was mainly circum

stantial. Stephen's written confession, hav

ing been excluded when offered by the

state, was offered by the defense, and

admitted. Lewis Colvin, son of Russell,

whose testimony was in part corroborated

by that of Thomas Johnson, testified that

the last time he saw his father was during

a quarrel with Stephen, in the course of

which Stephen knocked his father down

with a club. The witness, being frightened,

then ran away to the house and was later

threatened with being killed by Stephen if

he said anything about striking. Silas

Merrill, the principal witness before the

grand jury was a fellow-prisoner, charged

with forgery, and it appears that after giving

his testimony before the grand jury Merrill's

chains were taken off and he was permitted

to go about the streets, whereas, previously

he had been in chains and in close confine

ment. His testimony was as follows:

"Manchester, Aug. 27, 1819.

"In June last, Jesse's father came to the

prison and spoke to Jesse. After the old

man went away, Jesse appeared much

afflicted. We went to bed and to sleep.

Jesse waked up and shook me and wanted

that I should wake up. He was frightened

about something that had come into the

the window and was on the bed behind

him. He stated that he wanted to tell me

something. We got up, and he went on to

tell me. He said it was true that he was up

in the lot together with Stephen and Russell

Colvin and his son, picking up stones, as

Mr. Johnson testified. That Stephen struck

Colvin with a club and brought him to the

ground. That Colvin 's boy ran, that Col

vin got up and Stephen gave him a second

blow above his ear and broke his skull.

That the blood gushed out; that his father

came up and asked if he was dead. They

told him no; he then went off. Soon after

he came again and asked if he was dead.

They told him no; he then went off. Soon

after the old man came the third time and

asked if he was dead ; they told him no ; the

old man said, damn him. Then he (Jesse)

took him by the legs, Stephen by the

shoulders, and the old man round the body,

and carried him to the old cellar, where the

old man cut his throat with a small pen

knife of Stephen's. That they buried him

in the cellar between daylight and dark;

that he stood out one side and kept watch.

That a jack-knife was found which he knew

was Russell's that he had often borrowed it

to cut fishpoles. Two or three days after

Stephen had Colvin 's shoes on. That he

(Jesse) spoke to Stephen and told him that

Sal. would know the shoes; that he saw no

more of them. That the old man gave

Stephen one hundred dollars, and Stephen

promised twenty-five of it to him. After

Jesse was put into another room, when we

were permitted to see each other, Jesse told

me that he had informed Stephen of his

having told me the whole affair. Stephen

then came into the room. I asked him if

he did take the life of Colvin. He said

he did not take the main life of Colvin. He

said no more at that time. A week or ten

days after, Stephen and I went up into the

court-room together. Stephen then said he

had agreed with Jesse to take the whole

business upon himself, and had made a con

fession which would only make man

slaughter of it. I told him what Jesse had

confessed, and he said it was true. Jesse

told me that in February, eighteen months

or more after the body of Colvin was buried,

there came a thaw. That he and Stephen

took up the body, secured the bones and

remains in a basket and pulled up a plank

in a place where they kept sheep, and put
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the bones under the floor. That the next

spring the barn was burnt. That they took

the bones and pounded them up and put

them into a deep hole in the river. That

the skull bone burnt so that it crumbled to

pieces; that his father scratched up some

pieces and put them into a hollow birch

stump near the road."

The evidence in behalf of the respondents

was confined mainly to an effort to weaken

the effect of the confessions by showing the

strong outside influence that was brought to

bear on the brothers previous to, and at the

time of their making, the confessions. The

judge charged, in reference to the confes

sions, that no weight should be attached to a

confession incited by hope or fear, leaving it

for the jury to determine whether the confes

sions in the present instancewere so influenced .

After an hour's deliberation a verdict of

guilty of murder in the first degree was found

against each brother. The result was emi

nently satisfactory to the spectators. Upon

being asked if they had anything to say why

sentence of death should not be pronounced

against them, both brothers in the strong

est terms protested their innocence. They

were sentenced to be executed on the

twenty-eighth day of January, 1820.

Petitions were at once made to the Ver

mont legislature, then in session, for a com

mutation of the sentences to imprisonment

for life. The petition of Jesse was granted

by a vote of 104 to 31, but that of Stephen

was denied by a vote of 97 to 42. Jesse was

quite elated at the news and Stephen cor

respondingly depressed. The latter gave up

all hope, but a new idea occurred to him.

He suggested to his counsel that an adver

tisement for Colvin be inserted in the papers.

This was a desperate chance, for, even were

Colvin alive, the limited circulation of the

papers and the slowness of the mails would

militate greatly against any news being re

ceived before the execution, then less than

two months away. Nevertheless the follow

ing notice was published in the Rutland,

Vermont, Herald:

"MURDER."

"Printers of newspapers throughout the

United States are desired to publish that

Stephen Boorn, of Manchester, in Vermont,

is sentenced to be executed for the murder

of Russell Colvin, who has been absent

about seven years. Any person who can

give information of said Colvin may save

the life of the innocent by making immediate

communication. Colvin is about five feet

five inches high, light complexion, light

colored hair, blue eyes, about forty years of

age.

"Manchester, Vermont, Nov. 26, 1819."

The same issue contained an editorial, ridi

culing the scheme and insisting that there

was no possible doubt that Colvin had been

murdered. The notice was copied into the

New York Evening Post of the 2gth and

happened to be read aloud in one of the New

York hotels. Fate decreed that two by

standers should hear it read, one of whom

named Whelpley, a former resident of Man

chester, related many anecdotes concerning

Colvin and his peculiarities. The other, Mr.

Tabor Chadwick, of Shrewsbury, N.J., pon

dering over the matter, concluded that Col

vin was then in the employ of his brother-in-

law, William Polhemus, of Dover, N.J., as a

farm-hand. Mr. Chadwick, on his return

home, wrote the following letter to the edi

tor of the Evening Post, who printed it,

and another to the post-master at Manches

ter. No notice was taken of the latter.

"SHREWSBURY, MONMOUTH, N.J.,

December 6.

"To the Editor of the New York Evening

Post:

"Sir: — Having read in your paper of

November 29th last of the conviction and

sentence of Stephen and Jesse Boorn, of

Manchester, Vt., charged with the murder

of Russell Colvin, and from facts which

have fallen within my own knowledge, and

not knowing what facts may have been dis

closed on the trial, and wishing to serve

the cause of humanity, I would state as
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follows, which may be relied on: Some

years past (I think between five and ten)

a stranger made his appearance in this

county, and upon being inquired of. said

his name was Russell Colvin — that he

came from Manchester, Vt. He appeared

to be in a state of mental derangement, but

at times gave considerable account of him

self, his connections, acquaintances, etc.

He mentions the names of Clarissa, Rufus,

etc. Among his relatives he has mentioned

the Booms above, Jesse, as Judge (I

think), etc. He is a man of rather small

stature, round forehead, speaks very fast,

and has two scars on his head, and appears

to be between thirty and forty years of age.

There is no doubt but that he came from

Vermont from the mention he has made of a

number of places and persons there, and

probably is the- person supposed to have

been murdered. He is now living here, but

so completely insane as not to be able to give

a satisfactory account of himself, but the

connections of Russell Colvin might know

by seeing him. If you think proper to give

this a place in your columns, it may pos

sibly lead to a discovery that may save the

lives of innocent men. If so you will have

the pleasure, as well as myself, of having

served the cause of humanity. If you give

this an insertion in your paper, pray be so

good as to request the different papers in

New York and Vermont to give it a place in

theirs.

" I am, sir, with sentiments of regard,

"Yours, etc.,

TABOR CHADWICK."

Mr. Whelpley, however, took the matter

up and visited Dover, where Mr. Polhemus

took him to the field where his man was at

work. Whelpley said nothing at first and

Colvin, for it was he, merely looked at him

sharply and turned to his work again. Then

Whelpley called him by name. Colvin said

that was not his name; that it had been

but that he had changed it. Further conver

sation demonstrated that there could be no

mistake in identity, but Colvin refused abso

lutely to return to Manchester. Stratagems

were employed and he was gotten, upon one

pretext or another, as far as Troy, being pre

vailed upon without further difficulty to pro

ceed thence to Vermont.

County court was in session at Benning-

ton on December 2 2 , when someone entered

the room and said that Colvin had come.

Court broke up in confusion. Judges, offi

cers, attorneys, litigants, and spectators

alike, rushed out through the windows and

doors to see the man whom all supposed to

have been murdered. His recognition was

immediate. Manchester was reached at sun

set of the same day, and, a courier having

gone on in advance, the entire population of

the community were gathered at Captain

Black's tavern. When the stage galloped

up a scene of wildest excitement ensued.

Cannon were fired, and Stephen was brought

from his cell to fire the first shot, Jesse hav

ing been already taken to the State prison

at Winsor, Vt., to begin his sentence.

Upon meeting Stephen and seeing the fet

ters upon his limbs Colvin asked, "What is

that for?" Stephen replied, "Because they

say I murdered you!" Colvin answered,

"You never hurt me; Jesse struck me with

a briar once but it did not hurt much. " At

the instance of the court Colvin was ques

tioned most thoroughly to test his identity

and his answers showed a knowledge of

trivial affairs that no impostor could have

acquired. For instance, being asked who

built the tavern in which he was then sitting,

he replied, "Captain Munson. and it is all of

the best oak timber, too," which, upon in

quiry, was found to be true.

The writer is not informed as to the fact,

but avers upon his suspicion and belief that

after Colvin's return a surprising number of

people were found, who though they had sed

ulously refrained from letting it be known,

yet believed all the time that the brothers

were innocent.

Colvin's mental derangement was obvi

ously greater than at the time of his disap
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pearance. He insisted that he owned the

farm of his employer. With his wife he

declined to have anything to do, merely

remarking, "that is all over with," though

of his children he appeared somewhat fond.

After a short time Colvin expressed a wish

to be taken back to New Jersey, which was

accordingly done, on December 29, and he

died there a few years subsequently.

A new trial was petitioned for in each

case, upon the ground of newly-discovered

evidence, and upon the petitions being

granted a nol pros was immediately entered

in each case. Thus ended one of the most

remarkable trials in the annals of criminal

jurisprudence.

It is worthy of note that no corpus delicti

was proven. Another error upon the trial

seems to have been the admission of the con

fessions. There can be no question of the

innocence of the respondents. Stephen was

the first one to suggest, when every other

hope had failed, that Colvin be advertised

for. The confessions, if, indeed, Jesse ever

made such a one as was testified to by Mer

rill, were probably framed for the purpose of

making the crime manslaughter or justifiable

homicide. The following extracts from a

letter of one of the examining magistrates

may serve to shed some light on the matter :

"Much was said to Jesse, to get the facts

from him; he was told that if he should con

fess the facts it would probably be the means

of clearing him. Jesse at length confessed

that Stephen told him that he (Stephen)

gave Russell a blow and laid him aside

where no one would find him. Upon this

we sent for Stephen, who was brought here.

Jesse now said that his former confession

was not true; but nothing could now con

vince the people that Colvin was not mur

dered. During their commitment much

exertion was made to get a confession from

them. Stephen wrote a statement of what

he said were facts, in which he acknowl

edged he killed Colvin, deposited him in

the place where the knife and button were

found, and that he took the bones from that

place and put them under his father's barn,

which was soon after burnt, and the body

principally consumed. It appeared in evi

dence that several had promised to sign

for their pardon if they would confess, at

the same time telling them that there was

no doubt they would be convicted upon the

testimony that was then against them. A

person in jail with them for perjury testi

fied to a full confession of the murder made

to him by Stephen and Jesse ; and it was so

artfully framed, so corroborated by other

facts, that it had great weight with the court

and jury, though it appears now to have

been wholly false. But he has his end

answered ; he has got bail by the means, and

gone off."

BURLINGTON, VT., November, 1905.
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LIFE SALVAGE

BY FREDERIC CUNNINGHAM

THE law of salvage is one of the most

wise and humane branches of the

maritime law, and it is also remarkably

consistent and uniform in all of the coun

tries where the maritime jurisdiction is ex

ercised. It is peculiar to the maritime law.

Nothing can be recovered for saving life or

property on land. There is one strange

anomaly in it, however, not perhaps gen

erally recognized, to which it may be well

to call attention.

If ship A finds ship B in a sinking condi

tion and takes off her passengers and crew

and brings them safely to port, she is en

titled to no salvage compensation either

from the owners of the sinking ship B or

from the persons saved. That is to say, no

salvage is allowed for saving life alone.1

Again, if ship A finds ship B derelict with

no one on board and brings her in safely,

she is entitled to salvage. In other words,

the owner of ship B must pay a certain

amount or proportion of the value of the

ship saved as salvage of his property.

But if ship A finds ship B in a sinking

condition with passengers or crew aboard,

and by patching her up succeeds in bringing

in both the ship and her company, neither

the passengers nor crew are liable to pay

any salvage, but the owner of ship B must

pay a greater amount of salvage than he

would for the mere saving of his vessel, as

a reward to the salvor for saving the lives

of the crew or passengers.2

The courts do not say, if you save B we

will give you A's property to pay for it, but

they do say, if you save B on A's ship and

the ship at the same time, we will give you

more of A's property as salvage than we

would have if you had not saved B, and that

too without regard to whether the saving

of B was in any way a benefit to A.

For instance, a steamship was on fire at a

burning dock in New York; a number of

tugs went to her assistance, her crew had

been obliged to jump overboard and were

struggling in the water, some of the tugs

picked up the struggling men and then pro

ceeded to tow the steamer away from the

burning dock and put out the fire with their

pumps and hose, and the court in awarding

salvage against the steamship gave a larger

amount against the steamship because the

tugs had saved the lives of the men in the

water, though it does not appear how this

in any way benefited the owners of the

steamship. On the contrary, it delayed the

tugs from going promptly to the aid of the

steamship. If the tugs had simply picked

up the men and taken no part in towing

the steamship away from the dock, it seems

clear on the authorities, that the tugs could

have recovered no salvage from the steam

ship.1

Now, it is highly desirable that every in

ducement and encouragement should be

given for the saving of life in peril at sea

and on the water, but it does not seem right

that A should be called upon to pay for the

saving of B's life unless it is of some benefit

to A, particularly when We consider that B

himself is not liable for anything to one who

has saved his life. There really seems to,be

no sense in the rule.

The difficulty in giving salvage for life

alone seems to be that the courts have hesi

tated to reward a man for doing what they

consider his moral duty, the saving of life,

and that a remedy for salvage against sea

men, and many of those who go down to1 The Emblem, Daveis, 61. The Mulhouse, 17

Fed. Cas. 962. The Plymouth Rock, 9 Fed. Rep.

413-418. The George W. Clyde, 80 Fed. Rep.

IS7-

1 See cases above cited.

1 The Bremen, m Fed. Rep. 228, 236. The

Kaiser Wilhelm der Grosse, 106 Fed. Rep. 963,

968.
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the sea in ships, would be practically of no

value on account of their poverty, and the

further difficulty of determining the rela

tive value of different lives for the purpose

of ascertaining the salvage; for it would be

manifestly unjust to award the same amount

of life salvage against the poor mechanic

and the multimillionaire. These difficulties,

however, are more apparent than real.

What we want to do is to encourage the

saving of life at sea and a reward is a well-

known means of stimulating to moral duty

when human nature is halting and recreant.

Lack of wherewithal to satisfy a judgment

is a thing we meet with in all branches of

the law, and is no reason for withholding a

remedy altogether, even against those who

have the means to pay. The difficulty of

estimating the values of different lives is a

thing constantly met with in actions by

personal representatives for the death of

the deceased by wrongful act, which are

now, since Lord Campbell's Act in England,

provided for by nearly all of the states of

the Union. There would be no greater diffi-

fulty in ascertaining the proper amount in

actions for life salvage than in actions for

death by wrongful act.

On the whole, it would seem that the ob

jections to life salvage are rather senti

mental than founded on common sense, and

that the matter should be dealt with by

statute of the United States, allowing a

salvor to recover against one whose life he

has saved on navigable waters. It has been

dealt with by statute in England ever since

the Merchant Shipping Act of 1854, but

there no life salvage is allowed unless prop-

•erty is saved, and the old injustice of mak

ing the owner of property pay for the life

salvage of another is perpetuated by the

statute. Moreover, the life salvage is given

priority over claims for the salvage of the

property itself, so that the whole of the

property saved may be applied to the pay

ment of life salvage from which the ship

owner gets no benefit at all. If, however,

the ship or property be wholly lost or its

value is insufficient to pay the life salvage,

the Board of Trade may in its discretion

pay the life salvage or the balance remain

ing unpaid by the shipowner out of what

is called the Mercantile Marine Fund.1

In regard to this subject of life salvage,

the Maritime Law Committee of the Inter

national Law Association, consisting of the

Hon. Mr. Justice Phillimore, Mr. W. Arnold,

Mr. Carver, K.C., Mr. Marsden, Mr. F. R.

Miller, Mr. Douglas Owen, and Dr. Stubbs,

in reptying to the questionnaire of the In

ternational Maritime Committee for the

Paris Conference in October, 1900, say,

" We do not see the logical reason why

property salved should pay for the salvage

of life, but public policy and humanity seem

to require this. We are not prepared to

depart from the principle of law so far as

to recommend that a person whose life is

saved ought to be compelled to pay life

salvage."

It would seem that public policy and

humanity require that the salvage of life

should be compensated, whether any prop

erty is saved or not. (The English statute

itself supports this view by providing for its

payment out of the Mercantile Marine

Fund.) That the life salvage should be

paid by the person whose life is saved, if he

is able to pay it, and if not out of a public

fund provided for the purpose and not by

a private individual like the shipowner,

who, in many cases, is in no way benefited.

In England there seems to be a fund ap

plicable to this purpose. In this country,

what better application of Mr. Carnegie's

Peace Hero Fund could be made? There

would be no liability to deception, because

the money would be paid only after exam

ination of the case and judgment by a com

petent court. If the trustees could be con

vinced of the advantage of this, it would

be a great public benefaction.

A draft treaty for the purpose of making

1 See The Renpor, L. R. 8 P. D. 115. The

Annie, L. R. 12 P. D. 50. The Pacific, L. R.

(r8g8) P. 170.
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uniform in all the principal maritime pow

ers the principal questions arising in salvage

cases has been drawn up by a committee of

the International Maritime Committee, of

which Lord Alverstone was a member, and

was under consideration at Brussels at a

Conference to which representatives of the

different powers were invited last winter.1

1 A very amusing and interesting discussion

of this question by committees belonging to the

different nations represented in the International

The question of life salvage, however, is not

dealt with in this treaty, excepting that it

is provided that nothing therein shall be

considered as preventing any of the con

tracting powers from allowing salvage

against ship or cargo for salvage of life.

Maritime Committee may be found in the report

of the Paris Conference of the International Mari

time Committee, in 1900.

BOSTON, MASS., November, 1905.

PRECEDENTS

BY DONALD RICHBERG

0 Precedent! where is that charm

That sages have seen in thy face?

When "contra" you greatly alarm,

And befriending me, bring me disgrace.

1 wade through citations galore,

Dissect and distinguish the same,

Pile volumes around me a score

And prove my opponent quite lame.

My precedents now seem most sound,

But I find, 'mid defeat and vain fury,

There never was yet to be found

Precedent for a judge or a jury.

CHICAGO, ILL., November, 1905.
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BRIBING A CHANCELLOR

BY M. S. GILPATRICK

THE English House of Lords in May,

1726, presented an impressive spec

tacle. The peers in their robes of office

were sitting as a court, the matter before

them was an impeachment, the accused

was the highest law officer in the realm, the

"Keeper of the King's Conscience," Lord

Chancellor Macclesfield, the charge against

him was bribery, and the prosecutors were

the people of England through the man

agers appointed by the House of Commons.

Against these managers appeared three

learned counsel and mirabile dictu the

Chancellor himself, who acted as his own

advocate, not only by suggestions to his

counsel, but by personal cross-examination

of witnesses, arguing points of law, and by

making the closing address in his own be

half. The public interest in the trial was

so great that, during the thirteen days it

lasted, although the court sat from 10 A.M.

till 9 P.M., great crowds assembled in

Palace Yard to learn what was said and

done within the House. The cause of the

trial was in part a system of the Court of

Chancery, and in part the fact that at

length there came a chancellor who was a

great lawyer, eminent both in law and

equity, but who was also a politician who

"worked for his own pocket all the time,"

and who developed the system which had

for years been known and accepted as a

necessary evil, into a business method,

whereby in the eight years he held office,

he acquired a fortune so large that, after

paying a fine of thirty thousand pounds

and the heavy costs of his trial, he was able

to live in affluence.

Let us first consider the system whence

the trouble originated. In the early part

of the eighteenth century, there were in

England no trust or safe-deposit companies

and no banks of any standing except the

Bank of England. There were no deposi

tories of court funds and when property

was brought into Chancery, and it was the

fact that most of the estates in England

came at least once into Chancery every

thirty years, this .property was given in

charge of the Master, to whom the proceed

ings were referred during the years that

elapsed between filling the bill and final

decree. Such property was in the abso

lute control of the master. If he paid on

demand such sums as the Court ordered

during the long progress of the litigation,

no one except the chancellor could call him

to account. As the funds in Chancery

amounted to a vast sum — at the time of

the Macclesfield trial it was claimed they

were four million pounds — it may be seen

that the possession of such an amount of

capital, which could be used in private

business or speculation, made the office of

Master in Chancery very desirable. So

desirable was it that when a master gave

up his office he sold it as a man now sells a

"seat" in the stock exchange. But, as

admission to the exchange depends on a

committee, so the incumbency of a master

ship by transfer or original appointment

was vested in the chancellor. To secure

an appointment or to validate a transfer,

every sort of influence was brought to bear,

and it was well known that this sometimes

took the form of gifts of money. In the

hands of Lord Macclesfield this patronage

became a business wherein he generally

employed an agent, one Peter Cottingham,

although he sometimes dealt directly with

the applicants. Those who succeeded in

getting the office for which they had paid,

proceeded to recoup themselves by using

the trust funds for their own profit, and

when the South Sea Bubble produced its

excitement, the Masters in Chancery were

among the most daring speculators. When

the bubble burst it was widely rumored
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that great sums had been lost by the Chan

cery officials, and later it was asserted that

the Chancellor himself had caused or con

nived at the defalcations. That he was

avaricious was well known, for when he

was appointed to his office it was known

that, in addition to the two thousand

pounds usually granted to a new chan

cellor to provide him with a residence and

other matters suitable to his station and

salary of four thousand pounds a year,

Macclesfield demanded and received from

the king twelve thousand pounds in cash.

When the storm burst the Chancellor,

in an effort to save himself, on December

17, 1724, issued a stringent order command

ing all Masters in Chancery "to procure

and send to the Bank of England a chest

with one lock and hasps for two padlocks."

Within the chest each master was to

place all moneys and securities belonging

to suitors, and the chests were to be locked,

the master keeping the middle key, one of

the clerks in Chancery the key of one pad

lock, and an officer of the bank the key of

the other. This was a most ridiculous

mode of "locking the stable door after the

horse was stolen." Depositing chests in

the bank would not restore the funds that

had been dissipated, and the inconvenience

of the plan at once became apparent. The

vault wherein the chests were kept could

not be opened unless two of the directors

of the bank were present, so that to get a

single pound a meeting of five officials was

requisite. It is not strange that in a few

months a new order was issued requiring

the masters to deposit the trust funds in

the bank itself. The storm increased, and

the Chancellor who, as has been stated, was

an adept in the subtlest arts of political

management, and who therein had placed

the king under obligation to him, began to

prepare his defensive works. It was re

ported that the losses would be made good

out of the public funds. The Chancellor

resigned his office and the Great Seal was

put into commission, three leading lawyers

being made commissioners to whom the

king made an address, which it was hoped

would spread oil on the angry waters. But

the matter could not be hushed up. A

petition was presented to the House of

Commons by two noblemen of high rank,

who were guardians of a lunatic duchess,

stating that large sums entrusted to a

master had been embezzled, and praying

for action in the matter. Debate was post

poned, and the king sent another soothing

message to the Commons. It was unavail

ing, and Lord Macclesfield was impeached

"of high crimes and misdemeanors." The

force of political influence is shown by the

fact that on the question of impeachment.

one hundred and sixty-four out of four hun

dred and thirty-seven votes were cast in

the negative.

Upon the trial the Chancellor was ac

cused of demanding and receiving large

sums of money for the appointment of

Chancery officers and conniving at the

practise of these officers repaying them

selves from the trust moneys in their con

trol, and with advising certain defaulters

how to conceal their fraud. To this tre

mendous charge the Chancellor made no

denial of fact. He relied upon law and

usage — his formal answer to the articles

of impeachment avowed that "he did not

sell offices, but only received presents from

the persons on whom the offices were con

ferred." But upon the trial the managers

proved the contrary. They declared that

'there probably may be a difference be

tween a present and a price, if there is. it is

the latter his lordship is charged with tak

ing, a price fixed by him, insisted on,

haggled for, and unwillingly paid by the

purchaser. Unfortunately the price was

greater than could possibly be given by one

who was to be contented with the fair prof

its of the office, as was well known to the

recipient, who, to make amends to the pur

chasers, connived at their paying that ex

travagant price from the money of the

suitors with which thev were entrusted."
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Let us read a little of the evidence.

Thomas Bennet, who frankly stated that

he had an income of two hundred and fifty

pounds a year, or thereabouts, made a deal

with a master for the purchase of his mas

tership. He also testified that he would

not have bought the place had it not been

for the cash of the suitors. He applied to

the Chancellor's patronage agent, Cotting-

ham, and then — let him tell his own story.

"I desired that he would acquaint my

Lord Chancellor that I had agreed with Mr.

Horrocks to succeed him in office; and de

sired him to let me know my Lord Chan

cellor's thoughts, whether he approved of

me succeeding Mr. Horrocks. Soon after

that, I believe the next day, or the day after,

he met me, and told me he had acquainted

my lord with the message I sent. He said,

'My lord expressed himself with a great deal

of respect for my father, Mr. Serjeant Bennet,

and that he was glad of this opportunity

to do me a favor and kindness, and that he

had no objection in the world to me.'

That was the answer Mr. Cottingham re

turned. He then mentioned that there was

a present expected, and he did not doubt

but I knew that. I answered, I had heard

there was, and I was willing to do what was

usual. I desired to know what would be

expected. He said he would name no

sum; and he had less reason to name a sum

to me, because I had a brother a master,

and I was well acquainted with Mr. God

frey, who had recommended me, and I

might apply to them, and they would tell

me what was proper for me to offer. I

told him I would consult them. Accord

ingly, I did; and I returned to Mr. Cotting

ham, and told him I had talked to them

about it; and their opinion was .a thou

sand pounds (I believe I said I would not

stand for guineas) was sufficient for me to

offer. Upon this, Mr. Cottingham shook

his head, and said, ' That won't do, Mr.

Rennet, you must be better advised-.'

' Why,' said I, ' won't that do? It is a noble

present.' Says he, 'A great deal more has

been given.' Says I, 'I am sure my brother

did not give so much, nor Mr. Godfrey; and

those persons you advised me to consult

with told me it was sufficient; and I desire

you to acquaint my lord with the proposal.'

Says he, 'I don't care to go with that pro

posal; you may find somebody else to go.'

Says I, 'I don't know whom to apply to.'

Says he further, 'Sure, Mr. Bennet, you

won't go to lower the price' (these were his

very words; at least I am sure that was the

meaning of them), 'I can assure you Mr.

Kynaston gave fifteen hundred guineas.'

I said that was three or four years ago, and

since that time there have been several

occasions of lowering the prices, the fall of

stock hath lowered the value of money;

and therefore thought, at this time of day,

when stock and everything had fallen, one

thousand guineas was more now than fifteen

hundred pounds when Mr. Kynaston gave

it. He still insisted that he did not care

to go with that message. Says I, 'Only

acquaint my lord with it, and if he insist

upon more I will consider of it.' Says he,

'There is no haggling with my lord; if you

refuse it, I don't know the consequence; he

may resent it so far as not to admit you at

all. and you may lose the office.' Then I

began to consider, and was loath to lose

the office, and told him I would give fifteen

hundred pounds. He said Mr. Kynaston

had given guineas. Then I asked whether

it must be in gold. He said, 'In what you

will, so it be guineas.' In a day or two

after, he came and told me that my lord

was pleased to accept of me; and he should

admit me as soon as opportunity served,

and he would give me notice. Accordingly,

on the first of June he sent and desired me

to come immediately, and to come alone.

and to bring nobody with me, for my lord

would swear me in that morning. Accord

ingly I went; and the first question Mr.

Cottingham asked was, 'If I had brought

the money?' I told him, 'To be sure, I

should not come without it.' He asked me

what it was in. I told him in bank-bills,
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one of one thousand pounds and the other

five hundred and seventy-five pounds. He

took them up and carried them to my lord.

He returned back, and told me my lord was

ready to admit me. I was taken upstairs,

and sworn in his bed chamber."

Another witness was one Eide, who being

a member of the House of Commons, felt

authorized to apply to the Chancellor in

person ; he testified that :

"The Chancellor said he had no manner

of objection to me; he had known me a

considerable time, and he believed I should

make a good officer. He desired me to

consider of it, and come to him again; and

I did so. I went back from his lordship,

and came again in a day or two, and told

him I had considered of it; and desired to

know if his lordship would admit me, and

I would make him a present of four thou

sand pounds or five thousand pounds; I

cannot say which of the two I said, but I

believe it was five thousand pounds. My

lord said, thee and I, or you and I (my- lord

was pleased to treat me as a friend) must not

make bargains. He said if I was desirous

of having the office, he would treat with me

in a different manner than he would with

any man living. I made no further appli

cation at all, but spoke to Mr. Cotting-

ham, meeting him in Westminster Hall,

and told him I had been at my lord's, and

my lord was pleased to speak very kindly

to me; and I had proposed to give him five

thousand pounds. Mr. Cottingham an

swered guineas are handsomer. I imme

diately went to my lord's; I was willing to

get into the office as soon as I could; I did

carry with me five thousand guineas in

gold and bank-notes. I had the money

in my chambers, but could not tell how to

carry it — it was a great burden and

weight; but recollecting I had a basket in

my chamber, I put the guineas into the

basket, and the notes with them; I went in

a chair, and took the basket with me in my

chair. When I came to my lord's house,

I saw Mr. Cottingham there; and I gave

him the basket, and desired him to carry

it up to my lord. I saw him go up stairs

with the basket; and when he came down,

he intimated to me that he had delivered

it. [Cottingham subsequently testified that

he carried it up to Lord Macclesfield, and

left it covered up in his study, without

saying a word.] When I was admitted,

my lord invited me to dinner, and some

of my friends with me; and he was pleased

to treat me and some members of the House

of Commons in a very handsome manner.

I was, after dinner, sworn in before them.

Some months afterwards, I spoke to my

lord's gentleman, and desired him, if he

saw such a basket, that he would give it

me back; and some time after he did so.

" Question. Was there any money in it?

"Answer. No, there was not."

Still another witness, who had agreed

with Cottingham to buy a mastership for

five thousand guineas and had a promise

from the Chancellor that he "should be

admitted in a few days," learned with dis

may that the Chancellor was dickering

with another applicant, whereupon, being

a man of energy, he made a morning call

on his lordship's wife, stating that, "I was

the person that my lord had promised the

office to and I desired her to intercede with

my lord that I might speedily be sworn in."

The lady declared that she "never meddled

in any affair of'a public nature," whereupon

the resourceful suitor stated that "he did

not desire or expect to come in without the

present that is always esteemed the per

quisite of the Great Seal," and departed,

leaving in an envelope addressed to her,

bank notes to the amount of five thousand

two hundred and fifty pounds. This gentle

man apparently made a bad bargain; his

predecessor in office had thoroughly ex

hausted the fund, a fact which, as he testi

fied, "could not have been unknown to the

Lord Chancellor," for which reason, perhaps,

Master Thurston was lucky enough to re

cover part of his bribe, for when the clouds

of wrath were gathering Lady Máceles-
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field returned to him three thousand two

hundred and fifty pounds, calmly stating

that "it was too large a present."

At the trial, as has been stated, the Chan

cellor acted as his own senior counsel and

his manner to the prosecutors was so inso

lent 'and overbearing that they appealed to

the Court for protection, stating that "the

managers cannot but observe the indecent

behavior of this lord and his unworthy

manner of treating us. We do not think

the lord at the bar should be directing the

managers as if he sat in his place as judge.

We are here advocates of all the Commons

of Great Britain to demand justice against

him." The defense, which may be sum

marized from the arguments made by the

Chancellor and his counsel, is a most mem

orable plea for the "spoils system." It was

argued that the Commons had "in this

instance mistaken their course and instead

of proceeding legislatively to remedy a de

fective state of the law and asking your

lordships to concur with them in prospec-

tively amending a system which is supposed

to lead to abuse, they have been misled by

public clamor to appeal to this House as a

court of justice, and to call for punishment

where there has been no offense. . . . As

suming that the moderate sums paid to the

Chancellor by the persons whom he ap

pointed to office were the purchase price

thereof, there was no offense unless the

sale of an office was prohibited by common

law or statute. He that has an office in

his gift, if he takes care that the duties of

it are faithfully performed, may dispose

of it as he may anything else that is valu

able, on such terms as may be agreed on

between him and the person to whom it is

bestowed. The payment of money for it

is no act of injustice to the person appointed,

for he had no right to the office, and his

advancement is owing to the favor of him

who has the power of nomination. If the

office be valuable, so is the power of appoint

ment, which may be considered part of the

estate of the person to whom it belongs. Of

whatever nature the office may be, it does

not follow that its duties will be inade

quately performed because a consideration

has been paid for it."

Counsel then cited at great length author

ities from the time of the Roman Empire

to show that the sale of offices had been

permitted and that there was a distinction

"between the sale of justice and the sale of

judicial offices." There was, it was true,

a statute forbidding the sale of offices, but

it did not directly apply to the sale of Mas

terships, and being a penal statute, it must

be strictly construed, and counsel boldly

challenged some of the "ermined sages who

sit upon the woolsacks in your lordships'

house to advise you whether the sale of

offices be a misdemeanor by the common

law of England." Counsel asserted that

they "disdained to rely on technical points,

for neither morally nor legally has the noble

lord committed any offense. The best proof

that the practice is neither against common

nor statute law is that it has been invari

ably and notoriously practised by his pre

decessors, which we do not urge to palliate

violation of duty but to show that no duty

had been violated, that many fine and up

right judges had without any public cen

sure or any self-reproach received gratui

ties on dispensing of these offices and with

as little hesitation and as little secrecy as

they have received their fixed fees or their

salary . ' '

The peroration of defendant's counsel is

most impressive. "There, my lords, re

member how the noble earl has employed

the wealth he has acquired, and consider

whether so to employ it he would acquire

it in the commission of a crime. It was a

cruel application by one of the managers,

of a well-known maxim 'that a man may

be profuse of his own while he greedily

grasps the property of others.' How has

the noble lord been profuse? in relieving

the needy and oppressed, in patronizing

obscure merit wherever he could find it, in

liberally contributing to benevolent objects.
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Hard indeed is the condition of the earl

when his most commendable actions are

turned to his disgrace. He who has a hand

open as day for melting charity you are

required to believe must necessarily be

guilty of corruption or extortion. Such is

the reasoning of his accusers, but he has

your lordships for his judges."

More than a century after this trial a

similar exordium was made in behalf of

certain political judges who were impeached

in the state of New York. The result was

the same in both instances — conviction.

On May 25, 1725, the House of Lords as

sembled, ninty-three peers being present,

and Chancellor Macclesfield was called in

to hear the verdict. Lord Chief Justice

King put the question to each peer, begin

ning with the junior, "Is Thomas, -Earl of

Macclesfield, guilty of high crimes and mis

demeanors charged upon him by the House

of Commons, or not guilty?" The unani

mous answer was "Guilty upon my honor."

Political influence was at once most actively

set at work to procure a light sentence, but

the voice of the people was not to be denied.

The Ex-chancellor was fined thirty thou

sand pounds, ordered to be imprisoned

until the fine was paid, and the King, with

a sigh, ordered his name to be erased from

the list of Privy Councillors. His emolu

ments had been so great that he was able

to pay his fine within six weeks, and after

his discharge to retire to a country seat

wherein he spent the remainder of his life.

But he felt that it was a ruined life. The

energy and ability which had raised him from

a clerkship in the office of his father, an ob-

cure country attorney, to the offices of bar

rister, sergeant, Lord Chief Justice and Lord

Chancellor, now failed, and as a politician

he was useless because he had been "found

out." The King, it is said, promised to pay

the fine "out of the privy purse as fast as

he could spare the money." He did pay

one thousand pounds and sent word that

two thousand pounds more was obtainable

whenever Macclesfield chose to apply for

it. Strange to say he did not go at once,

and the death of George I ended the matter.

The Ex-chancellor sent his son to Sir Robert

Walpole, but received word that "his late

Majesty and his minister had a running

account which had not been settled, and

as there was no saying on which side the

balance was, it would be too great a risk

to pay the balance at present." There

was no present or future for that balance,

but Macclesfield did not need it, and died

at his country house, in April, 1732, a

broken-hearted man, and a distinguished

victim of the spoils system.

NEW YORK, N.Y., November, 1905.
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AT the end of its first year under its present

editorship, THE GREEN BAG will be found to

have continued the development begun a few

years ago for the purpose of broadening its

scope and influence. We trust that the nu

merous variations in the arrangement and

material in our pages have proved our inten

tion to spare no pains to improve the maga

zine, and that the result has been to produce

something which shall be not only of interest

but indispensable to a careful practitioner. As

a result of these experiments, we are ready

now to outline a definite policy for the future.

While it is our purpose to adopt all new de

velopments in legal periodical literature most

likely to improve our pages, in general in

the future the magazine will appear in its

present form. Our leading articles will cover

a wide range of topics including not only the

discussion of purely technical problems of

law, the broader questions of jurisprudence,

and the more pressing ones of reforms in the

judicial system, but also a due proportion

of the so-called lighter articles, including

biographical sketches of eminent lawyers

and jurists, articles suggested by important

recent books of interest to the profession,

accounts of trials of national interest, and

essays upon that borderland between law and

literature which afford a fertile field, as yet

but little developed, for the lawyer of aspira

tions to authorship. It will be our aim to

select our articles so far as we may, with ref

erence to topics of current interest, though we

shall not neglect the historical or antiquarian

fields. We are promised for the early num

bers of next year, articles upon all of these

lines by men not only familiar with their

subjects but capable of expressing themselves

in an interesting way. We also hope to de

vote an early issue to one of the crying evils

of modern practice and a discussion by ex

perts of the remedies that have been proposed,

similar to the number devoted to the Law's

Delays which we published last May.

The editorial department of the magazine

is, however, that in which most changes have

recently been made, and it is this work which

we hope will make THE GREEN BAG an impor

tant as well as interesting part of the lawyer's

equipment. The reviews of current legal

articles, as in their present form, will contain

alphabetically arranged under the topics dis

cussed, not only summaries of the most im

portant contributions to our contemporaries,

but the titles of and references to all other

leading articles in legal periodicals of the pre

ceding month and received before going to

press. Any selection of such articles must

necessarily be colored by the personality

of the reviewer and articles of interest to

some would inevitably be overlooked, but with

a complete classified index any lawyer will

be able to find the recent discussions ot a

subject in which at the time he is especially

interested.

The department of notes of recent cases we

are convinced should be in the hands of every

lawyer. The original selection of cases will be

made and the summaries written by the expe

rienced editors of the National Reporter System,

who are obliged in their daily work to exam

ine every decision published in the United

States. Their selection seems more likely to

include the most important cases of the month

than any that can be devised. These sum

maries will then be submitted in galley proofs

to a corps of eminent specialists, both teach

ers and practitioners, who •will briefly note

their views of the value and importance of

cases in their special subjects with especial

reference to the settlement of conflicting

authorities, the establishment of old doctrines

in new jurisdictions, and the recent tendencies

of the law. Realizing that while decisions of

the courts of the United States are of most
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importance to our lawyers, there remains a

broad field of rapidly developing common law

jurisdiction in England and in her colonies,

where our problems are also pressing for solu

tion, we have felt it necessary to round out

the department by presenting from time to

time notes of the most important cases de

cided in England, Canada, and Australia and

occasionally in other colonial jurisdictions.

The English cases will be treated by R. New

ton Crane, Esq., formerly of New York, now

a barrister in London and a frequent con

tributor to this magazine. R. D. McGibbon,

K.C., of Montreal, has kindly consented to

send us notes of Canadian cases. Our ar

rangements in other jurisdictions are not yet

entirely complete.

In some instances our annotations will be

signed, in others initialed only, in others anony

mous, as the preference for the time being of

the author may dictate, and to encourage those

who prefer to remain unknown, we shall see

to it that some of the notes in each issue are

unsigned. All of these notes, however, will

be written by one or the other of the follow

ing list of experts, which is itself sufficient

evidence of the important character of the

notes in this department. James Barr Ames,

Dean of the Harvard Law School; James

Parker Hall, Dean of the Chicago University

Law School; Robert M. Hughes of Norfolk,

Va., author of "Hughes on Admiralty";

William Draper Lewis, Dean of the Law

School of the University of Pennsylvania;

Melville M. Bigelow, Dean of Boston University

Law School; J. Newton Fiero, Dean of Albany

Law School; Francis Rawle of Philadelphia,

editor of Bouvier's "Law Dictionary," and

former President of the American Bar Associa

tion; Professors, Eugene Wambaugh, Joseph

H. Beale, Jr., Bruce Wyman, Edward H. War

ren of Harvard Law School ; Horace C. Wilgus

and Henry M. Bates of Michigan Law School;

Ernest W. Huffcut and Frank Irvine of Cor

nell Law School; William E. Mikell of Penn

sylvania Law School; W. C. Dennis of Co

lumbia Law School; William E. Walz, Dean of

the Law School of the University of Maine;

Harry A. Bigelow, Ernst Freund, Floyd R.

Mechem, Clarke B. Whittier of Chicago Uni

versity Law School; John H. Wigmore, author

of "Wigmore on Evidence" and Dean of the

Northwestern University Law School; Albert

M. Kales, Charles Cheney Hyde of the North

western University Law School; Frank L.

Simpson, Archibald Boy'd, George G. Gardner,

Oscar Storer of the Boston University Law

School ; Charles F. Chamberlayne of New York

City; Lee M. Friedman of the firm of Morse &

Friedman, of Boston; Edward Q. Keasbey of

Newark, N.J.

The reputation of THE GREEN BAG as the

publisher of the best original anecdotes of the

Bar, which was the purpose of its foundation,

will be maintained as in the past through the

kindness of thousands of lawyers through

out the country who send us their best stories

from which to choose, and the work of a

group of clever young barristers who find an

agreeable pastime in preparing original short

stories for our humorous department.

Owing to the demands on our space caused

by the expansion of these editorial depart

ments, it will be necessary for the present to

abandon the custom followed out this year, of

printing at the opening of the editorial de

partment some accounts of the authors of our

contributions, together with small reproduc

tions of their photographs. The modesty of

our contributors has made this a difficult,

though agreeable task, but that alone would

not cause us to fail to gratify the natural

curiosity of our readers regarding their pro

fessional brethren who seek them as an audi

ence. As a less important feature these bits

of introduction must give way to the other

departments. We hope, however, to devote

some other space to a very brief introduction

of our contributors to our readers; for in a

country the size of ours, eminent lawyers,

unless they have been active in politics, may

well be almost unknown beyond their own

geographical section. In conclusion, we would

state that we shall always welcome criticisms

or suggestions from subscribers in the interest

of improving the magazine.
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CURRENT LEGAL ARTICLES

This department represents a selection of the most important leading articles in all the English and American

legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative

importance of the article, for essays of the mostpermanent value are usually so condensed in style that further abbre

viation is impracticable.

ARBITRATION. An address before the

Colorado State Bar Association on " Compul

sory Arbitration," by James H. Pershing, is

published in the October American Lawyer

(V. xiii, p. 435 ). The author summarizes

his views as follows:

" The writer is of the opinion that from

our system of jurisprudence may be deduced

such legal principles, and such an adminis

trative system as will bring the most difficult

of our labor problems within the domain of

law; for be it remembered that our industries

affected with a public use grow the most

serious of public disturbances.

" It is the paramount duty of the lawyer to

establish justice according to law. And he

should be the last man in the world to confess

the failure of our jurisprudence to meet any

demand that a progressive democracy may

make in order that in all her wide domain,

law may reign supreme."

AUTOMOBILES. "The Law of Automo

biles," by X. P. H. Law Notes (V. ix, p. 147).

BIOGRAPHY. " The Calcutta High Court

— Judges," by Shumbhoo C. Dey. Bombay

Law Reporter (V. vii, p. 225).

CODIFICATION (see Sales).

CONSTITUTIONAL LAW (Commerce, In

surance). Carman F. Randolph, in the No

vember Columbia Law Review (V. v, p. 500),

publishes an exhaustive opinion on " Federal

Supervision of Insurance." While he admits

that the United States can control business

done here by foreign insurance corporations,

he does not believe that the Supreme Court

will reverse its established doctrine refusing

jurisdiction of interstate insurance to the Fed

eral Government even if the issue is forced

by congressional legislation. The foundation

of his opinion is the distinction that insurance

is a contract, while commerce among the states

means intercourse, and an agreement in no

sense can be described as intercourse. If the

necessity of transmitting the policies between

states justifies regulation, all business could

be regulated by Congress under this clause.

He distinguishes the lottery ticket case which

has been made the basis of the present agita

tion on the ground that the tickets themselves

were articles of traffic. He further suggests

that " the delicate mechanism of the majority

opinion is devised to suppress unwholesome

gain," and is of opinion that " both its defini

tion of commerce and its doctrine of prohibi

tion are of little or no general value."

CONSTITUTIONAL LAW (Commerce, In

surance). Andrew Alexander Bruce contri

butes to the Central Law Journal (V. Ixi, p.

384) a valuable discussion of " Federal Con

trol of Insurance," in the form of a critism of

the majority report of the committee of the

American Bar Association which favored Con

gressional regulation. He admits their con

tention that, when Paul v. Virginia was decided,

the Court had little conception of the modern

development of the insurance business, and

that it is difficult to distinguish between an

insurance policy and a lottery ticket, which

has lately been held a subject of regulation

under the commerce clause. He denies, how

ever, that Congress can declare what is a sub

ject of interstate commerce, and explains the

cases relied on by the majority as those in

which the court was deciding not whether the

transaction was interstate as opposed to intra-

state commerce, but whether the articles in

question were property at all. He severely

criticises the discussion in the Lottery Case,

but insists that it must rest on the ground

that lottery tickets were common nuisances

and hence no property at all, and had no

rights that Congress was bound to respect, and

finally he opposes regulation as a serious blow

to state sovereignty, and reminds us that some

day our states will themselves be empires with
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dense populations and local needs that will

be lost sight of, if the process of centralization

is carried to extreme.

CONSTITUTIONAL LAW. " Governmental

Regulation of Railroad Rates," by George R.

Peck, American Lawyer (V. xiii, p. 431).

CONSTITUTIONAL LAW (Police Power).

An article entitled " Some Limitations to a

Well-known Constitutional Guaranty," by

Percy L. Edwards, in the October Albany Law

Journal (V. Ixvii, p. 296) explains that the con

stitutional guaranty of freedom of speech

and the press does not prevent the repression

of publications devoted largely to the exploita

tion of crimes and immoralities.

CONSTITUTIONAL LAW (Treaties, Agree

ments). James T. Barrett in the November

Yale Law Journal (V. xv, p. 18) commences

an article on " International Agreements With

out the Advice and Consent of the Senate,"

which seems to agree in substance with the

conclusions of Mr. Hyde in his article on this

subject in our April number.

CONTRACTS. " The Theory of Obligations

in the Civil Law," by Hon. William Wirt

Howe, American Lawyer (V. xiii, p. 439).

CONTRACTS (see Jurisprudence).

CORPORATIONS. " Are Directors of Cor

porations Held to a Sufficient Accountability?"

by Henry W. Jessup, Bench and Bar (V. iii,

P- 23).

CORPORATIONS (Personality). Professor

Dicey's suggestion as to the personality of

corporations is again discussed in an article

by W. Jethro Brown on " The Personality of

the Corporation and the State," in the Octo

ber Law Quarterly Review (V. xxi, p. 365).

He submits that a corporation is something

distinct from the individual persons who con

stitute it and is in the eye of the law distinct

from the sum of its members. The personal

ity of the corporation is not a mere metaphor

or fiction for " whenever men act in common

they inevitably tend to develop a spirit which

is something different from themselves taken

singly or in sum." That same unity tends to

beget a different kind of action, for the group

is not an organism and can express its will only

through individuals. The result of the de

scription of corporate personality as a fiction

has been the doctrine that it has no existence

beyond that which the state chooses to give

it. He contends that the fiction theory is

merely a stage in the evolution of legal ideas.

"When at a certain stage in national devel

opment, lawyers find themselves brought face

to face with the fact of corporate person

ality, they find it difficult to know what to

do with it. Existing legal categories find no

place for it. Xo material reality, nothing ap

parent to the senses is at hand. A crude

realism denies that there can be any person

except the corporators. Yet realities press

with increasing urgency for legal recognition.

It is seen that it is necessary to recognize in

the group a capacity for legal rights and

duties — the test of personality. To call the

group a person is then the first stage — per

son not by reality, but by fiction of the law.

There is nothing beyond the corporators, it

is said, but let us suppose a person for con

venience sake. As groups multiply and ideas

develop, this provisional solution of law is

seen to owe more to realities and less to the

juristic imagination than was at first sup

posed. The corporate person is stated to be

a real person. The statement is true, though,

as I shall proceed to show, it is liable to be

misunderstood."

He admits, however, that corporate per

sonality is different from natural personality,

and prefers to describe it as collective person

ality. " Such facts," he says, " may appear

when so stated to savor of metaphysics, but

the metaphysics is already implicit in the

legal lore which asserts that a corporation is

more than a mere partnership."

CORPORATIONS (Transfer of Shares). Un

der the title of " Certification of Shares,"

Frank Evans in the October Law Quarterly

Review (V. xxi, p. 340) briefly explains the

law relating to the entry on a transfer of

shares by some officer of the company to the

effect that the certificate representing the

shares has been lodged for transfer.
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CORPORATIONS (see International Law).

CRIMINAL LAW (see Jurisprudence).

EDUCATION (Electives). Ernest W. Huff-

cut in the October Albany Law Journal (V.

Ixvii, p. 292) criticizes too free an adoption of

the " Elective System in Law Schools," but

believes that in thuse schools where two years

are entirely elective the necessity for this can

be avoided by shortening the time given to

less important subjects and the elimination of

others. He believes that law schools should

regard the question differently from colleges.

" The college aims at general culture, the pro

fessional school at technical efficiency."

" To sum up, it seems to me that the elec

tive system, in order to justify itself in the law

school, must show, first, that it familiarizes all

students who receive a degree with the funda

mental and vital topics of the law, with the

chief subject-matter of the profession, and,

second, that it produces not merely general

legal discipline, but also technical professional

efficiency, not merely the ability to acquire, to

weigh, and decide, but the ability to do, to

act promptly in any emergency, to know and

to practice the law. When we observe that

under this system a considerable fraction of

students have taken their degrees without any

study of equity or agency or some other fun

damental topic of the law, and that all are

free to do so, we cannot but conclude that the

elective system does not meet the test of fit

ting men in the best possible way for the

practice of their profession, or of assuring the

highest possible potential and practical effi

ciency."

EDUCATION. " Legal Education in the

Province of Quebec," by W. S. Johnson, Can

adian Law Review (V. x, p. 451).

EDUCATION (see History).

EQUITY (Fraud). " Bargains with Heirs

and Expectants," by F. P. Betts, Canada Law

Journal (V. xli, p. 769).

EQUITY (see Wills).

HISTORY. An interesting comparison of

The Libraries of a Civilian and Canonist and

of a Common Lawyer," as described from

some ancient records of 1294 by Robert Jowitt

Whitwell, appears in the October Law Quar

terly Review (V. xxi, p. 393).

HISTORY. In the November Michigan Law

Review (V. iv, p. i), under the title of " The

Territorial Expansion of the Common Law

Ideal," John E. Simmons traces " the com

mon law from its primeval beginnings in the

soul of man before history was."

HISTORY. " The Lawless Court of Essex,"

by Courtney Kenney in the November Colum

bia Law Review (V. v, p. 529) is an interesting

account of an ancient English baronial court

which survived in a picturesque form into

modern times.

HISTORY (Education). " The Middle Tem

ple Records " are interestingly discussed by

J. R. V. Marchant in the October Law Quar

terly Review (V. xxi, p. 346). The publica

tion of the records of the Inns of Court

recently completed affords much interesting

material as to the methods of instruction of

mediaeval lawyers and the manner in which they

were called to the Bar. Moot courts and

" readings " or original treatises written by

candidates and read to their fellow-students

were the methods of instruction in those days

before the development of text-books.

HISTORY (Juries). In the November Law

Magazine and Review (V. xxxi, p. i), G. Glover

Alexander begins a series of articles on " The

Province of the Judge and of the Jury." His

purpose is to describe the history of the strug

gle between judge and jury which resulted in

the present division of functions. To illus

trate this he begins a detailed description of

two early state trials, that of Lilburn and that

of Lord Dacres.

HISTORY (Jurisprudence). The first of a

series of articles explaining historically the

origin of the different systems of native law

in India and the effect of the different religious

systems on their development entitled, " The

Origin and Development of the Bengal School

of Hindu Law," bv Sarada Charan Mitra,



722 THE GREEN BAG

appears in the October Law Quarterly Review

(V. xxi, p. 380).

HISTORY (Jurisprudence). " The Sources

of Ancient Siamese Law " are proved by analo

gies from the Hindu law by Tokichi Masao in

the November Yale Law Journal (V. xv, p.

28).

INSURANCE. " Recent Insurance Decis

ions Which Add Uncertainty to Future Litiga

tion Involving the Construction of Policy Pro

visions," by Robert J. Brennen, Central Law

Journal (V. Ixi, p. 304).

INSURANCE. " Shall We Have State or

Federal Supervision," by Samuel Bosworth

Smith, Chicago Legal News (V. xxxviii, p.

102).

INSURANCE. ' ' Stipulations in Fire Insurance

Contracts Affecting the Insured's Right of

Recovery," by R. E. Ressler, Central Law

Journal (V. Ixi, p. 323).

INSURANCE (see Constitutional Law).

INTERNATIONAL LAW. " International

Court of Arbitration," by O. D. Jones, Central

Law Journal (V. Ixi, p. 346).

INTERNATIONAL LAW. " Exemption of

Private Property at Sea from Capture," by

Samuel B. Crandall in the November Colum

bia Law Review (V. v, p. 487) is a history of

the diplomacy leading up to such exemption.

INTERNATIONAL LAW (Confiscation of

Shares). In the October Law Quarterly Re

view (v. xxi, p. 335), J. Westlake replies to

Sir Thomas Barclay's article reviewed in our

October number on " The South African Rail

way Case and International Law." He agrees

that shares not owned by private persons at

the outbreak of the war, but later acquired,

should not be deprived of compensation, but

contends that if they were transferred as se

curity for loans made to the government dur

ing the war they ought to be confiscated.

In conclusion he says: " Those who med

dle with the finance of a state at war must

bear in mind that common-sense prevents

international law from giving to that state

the right to bolster up its finance by pledging

the security of its enemy in addition to its

own, in case of its being conquered and

annexed."

INTERNATIONAL LAW (Contraband).

Douglas Owen discusses " Neutral Trade in

Contraband of Law," in the November Law

Magazine and Review (V. xxxi. p. 51) with

especial reference to the damage to honest

neutral traders by the seizure and delay of

neutral mail and passenger steamers suspected

of carrying contraband. The present situa

tion is a survival of rules applicable to ancient

methods of trade. He would avoid the neces

sity for conferring this right of search by a

series of enactments by neutral powers pun

ishing their citizens shipping contraband,

indemnifying honest suspects, and enabling

belligerents to collect claims for violation of

these rules. Vessel owners should be pro

tected by government certificate; what is

contraband should be more definitely defined.

INTERNATIONAL LAW (Jurisdiction).

Under the title of " Turkish Capitulations and

the Status of British and Other Foreign Sub

jects Residing in Turkey," Edwin Pears in the

October Law Quarterly Review (V. xxi, p. 408),

explains a curious doctrine of jurisdiction re

sulting from Turkish treaties embodying medi

eval conceptions.

" In the Ottoman Empire the foreign colo

nies are so many imperia in imperio. Taken

together with their common Capitulations and

their common usages they constitute one

great colony whose relations with the territo

rial ruler are limited by the same Capitulations

as those which give them collectively and sep

arately an independent character. Each of

them is regarded in legal fiction as part of the

territory to which its members are subject.

Their members could not, if they had wished,

have become subjects of the Turk. Like all

early peoples the Turks were unwilling to

grant their precious rights of citizenship to

outsiders. Christian foreigners on their part

had no such desire. Both sides, therefore,

agreed that these separate imperia should con

tinue, that their sovereign should do with

their subjects what they wished, even having
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over them the power of life and death. But

they and their descendants were always to

remain outside the pale of Turkish rule and

the application of Turkish law, except in cer

tain specific cases provided for in the Capitu

lations. That these various colonies have

continued in existence for three centuries, and

some of them for four and a half, shows that

the system has been practicable, and no West

ern lawyer acquainted with the circumstances

of Turkey and of the foreign colonists residing

there, would seriously think of attempting to

abolish the actually existing regime of the

Capitulations."

INTERNATIONAL LAW (see Constitutional

Law, Treaties).

JURISPRUDENCE. " Abolition of the Jury

System," by George H. Williams, Law Notes

(V. ix, p. 150).

JURISPRUDENCE. " The Development of

Roman Marriage," by A. H. J. Greenidge,

Law Quarterly Review (V. xxi, p. 357).

JURISPRUDENCE. " A Constitutional His

tory of Hungary," by Paul Vinogradoff, Law

Quarterly Review (V. xxi, p. 426).

JURISPRUDENCE (Contracts). " Consid

eration v. Causa in Roman-American Law,"

by Joseph H. Drake in the November Michi

gan Law Review (V. iv, p. 19) considers the

probable effect of the civil law doctrine of

causa in contracts when brought in competi

tion with the common law doctrine of consider

ation, and quotes from the analogies of the

South African and Louisiana experience to

prove that ultimately these courts will cease to

enforce in practice any gratuitous promises

except donations.

JURISPRUDENCE (Criminal Law). The

November Yale Law Journal (V. xv, p. i)

publishes Secretary Taft's address on the

" Administration of the Criminal Law," much

commented on in the papers last summer.

He reminds us that we are prone to be nar

row in our prejudice in favor of the common

law and says:

" But certainly when in actual practice the

common law lawyer is brought to the study of

the beautifully simple and exactly compre

hensive language of the civil code governing

the rights between individuals, he begins to

feel the veneration that comes from consciously

viewing the work of twenty centuries of jurists

and law-givers who have been struggling dur

ing all that period to simplify and make lucid

the rules of law and to reduce it to the science

that under the civil code it certainly has be

come."

The common law stands for the utmost lib

erty of the individual, and as a price of its

liberty it imposes upon the person enjoying it

the burden of looking out for himself. The

means it developed for the protection of the

individual were essentially practical and

through the procedure of the law. He re

minds us that " we have no right to force on

the Porto Ricans or the Filipinos institutions

of our own which have proved of the highest

benefit to us, unless we can see upon other than

sentimental ground connected with our own

history, that such institutions will now prove

beneficial to them in their present condition."

He then calls attention to abuses of many of

the common law safeguards of individual lib

erty to emphasize the fact that even for us

their value in their present form may well be

doubted. He advocates the abolition of the

jury system in civil cases, calling attention to

the fact that it is used almost solely in actions

for personal injuries. It is effective only with

jurors unlikely to be affected by their emo

tions and is inseparably interwoven with our

system of evidence, which is also unknown to

the civil law. The right of the accused to be

exempt from testifying he also criticizes as a

survival of barbaric times. Other rules mak

ing it difficult to convict a defendant he as

signs as important reasons for lynch law. And

he arraigns the Bar for permitting a portion of

its number to obstruct reform legislation.

JURISPRUDENCE (Juries). William H.

Holt, formerly a judge in Porto Rico, in the

October Albany Law Journal (V. Ixvii, p.

298) objects to Secretary Taft's criticisms of

" The Jury System," as applied to Porto Rico.

He believes that like the right of suffrage, it is

one of the instruments of the sovereignty of

the people and is an important educational
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instrument. In his experience their admin

istration of it was honest and efficient.

JURISPRUDENCE (Philippines). Charles

S. Lobingier, one of our judges in the Philip

pines, describes in the October Law Quarterly

Review (V. xxi, p. 401) " Blending Legal Sys

tems in the Philippines." After briefly ex

plaining the changes we have so far made in

the Spanish codes, he calls attention to the

fact that " besides the Roman and the Eng

lish the world has produced but a single other

legal system which has grown to the propor

tions of a cosmopolitan one. This is the Mo

hammedan law whose principles determine

the rights and duties of the almost countless

hosts of Islam from its westernmost outpost

in Morocco to its eastermost in Mindanao.

No other system save these three has become

the law of more than one nation or sover

eignty, and it is not a little curious that all of

these cosmopolitan systems are now found

side by side in the Philippines alone."

From this blending of systems he believes

that an opportunity will arise for some future

codifier in the Philippines to develop a system

which will surpass that of all his predecessors.

" Such, then, is the new jurisprudence

forming in the Philippines through the blend

ing of diverse legal systems — the Spanish,

preserving and continuing the law of old

Rome with the garnered wisdom of its mighty

jurisconsults — the American, inheriting and

contributing the great principles of the

English common law, won by the struggles of

sturdy yeomen, formulated by a long line of

illustrious judges, and tempered with the

practical common sense of the Anglo-Saxon;

and with it all perhaps a strain from those

crude systems which antedate all others in

the archipelago. It is a unique process —

this blending of legal systems in the Philippines,

and, except possibly in the early days of

Louisiana, history furnishes no parallel. And

as Sir Henry Maine found in the Livingston

Code — an outgrowth of the peculiar condi

tions in Louisiana — the best example of

codification, some future codifier in the Philip

pines may find the materials which will enable

him to surpass all predecessors.

"The results of this process are already per

ceptible not only in the laws themselves but

in the attitude of those who interpret and

apply them. The American judge or lawyer

who comes to the Philippines finds that he

has much to receive as well as to give — that

while his colleagues among the Filipinos may

not have had the advantage of an early

training in the remedial part of their present

law, they are more familiar than he with the

substantive element, and that each can learn

something from the other. This conduces to

a spirit of mutual helpfulness and to mutual

concessions, which make the work of adminis

tering the law far easier and more agreeable.

The American and Filipino Bar Associations,

formerly distinct, are now one, and the united

body recently tendered a banquet to Chief-

justice Arellano (a Filipino), upon his return

from a visit to the United States, at which

the toast-master was an American and the

speakers both Americans and Filipinos. A

distinguished member of the Manila bar, enter

taining at dinner recently some lawyer friends

of both races, remarked that nowhere else in

the world could such fraternizing be found.

May it indeed prove the augury of harmonious

relations in all walks of life between the two

races whom destiny seems to have assured a

common future."

JURISPRUDENCE (see History).

NEGOTIABLE INSTRUMENTS (see Sales).

PATENTS. In the November Harvard Law

Review (V. xix, p. 30), William B. Whitney

under the title of " Patentable Processes "

contends that recent decisions of the Supreme

Court have confused an important portion of

patent law. A patent may be granted for a

" useful art." A process (a series of acts pro

ducing physical change) is such an art, but

the court has inserted a qualification " pro

vided it involves a chemical or other elemental

change." A process that does not invoke any

power of nature to effect a result that may be

produced by simple manipulation, though ordi

narily and most successfully performed by

machinery ought to be patentable. To hold

the contrary would nullify the act and over

rule decided cases. But a doubt is raised by

recent cases.

A further proposition of the court that a
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process that is simply the function or opera

tive effect of a machine is not patentable, is

true only if process is taken to mean merely the

function or effect produced by a machine, or

not a process but an abstraction. It is also

true where a process is new only in the sense

that it is better performed than before by the

function of a new machine. If it means that

a true process is not patentable though new,

when seemingly identified with the function

of a machine because it can be performed in

no other way than by the machine, it is un

sound in principle.

PATENTS (England). J. W. Gordon, in the

November Law Magazine and Review (V. xxxi,

p. 31), advocates " Reform of the Patent Law "

showing that there are difficulties of interpre

tation in the English decisions similar to those

found by Mr. Whitney in our American law.

He chiefly criticizes " the perplexed and un

settled doctrine concerning subject matter, an

illiberal and mischievous practice in the grant

ing of injunctions, and a very unsatisfactory

method of trying questions of fact." The first

is due to a judicial interpretation requiring

ingenuity in addition to novelty in an inven

tion, leaving room for arbitrary decisions

which counsel cannot forecast. The statute

should properly have given a patent to the

projector of an invention and not to an in

ventor, and thus avoided this difficulty. Some

confusion has resulted from an acknowledged

disposition of the courts " to regard favorably

a practically useful machine." Another abuse

is the granting of patents to foreigners who

never manufacture in Great Britain but keep

the field for sale of foreign-made articles.

The gradual ousting of the jury and extension

of injunction, he would remedy by a jury of

experts in place of the common jury and the

payment of damages.

PERSONS. " Action by Unborn Infant,"

by James M. Kerr, Central Law Journal (V.

Ixi, p. 364) .

PRACTICE. " Justice in New York," by

Willis B. Dowd in the October Albany Law

Journal (V. Ixvii, p. 290,) is a criticism of the

constitutional limitation of the number of

judges in New York City, to which he attrib

utes the congestion of business and delay of

justice.

PRACTICE. " The Congress of Advocates

at Lifege " is described by E. S. Cox-Sinclair in

the November Law Magazine and Review (V.

xxxi, p. 81). This was a meeting of repre

sentatives of various European Bar associa

tions, which discussed a number of profes

sional questions in which uniformity was

desired but toward which little was accom

plished. A permanent international organiza

tion was formed.

PRACTICE (see Arbitration).

PROCEDURE (see Jurisprudence, Criminal Law).

PROPERTY. " Effect of Possession of Land

without Recorded Title," by M. G. Mason,

Virginia Law Register (V. xi, p. 455).

SALES (Codification). In the November

Michigan Law Review (V. iv, p. 41), Francis

B. James, under the title of " Uniform State

Laws Governing Negotiable Documents of

Title," discusses certain sections of the pro

posed codification of the law of sales. He

especially objects to the provision conferring

negotiability on documents of title not until

after ten days from their issue. The purpose

of this limitation was to prevent some common

fraudulent schemes for repledging warehouse

receipts and bills of lading on goods purchased

on credit. The author finds these too small

in number and consequence to limit the nego

tiability of these documents which he thinks

should be placed on the basis of other com

mercial paper.

" The merchants gave to the law their cus

toms and usages, and now that our legislative

bodies are to give to the merchant codes of

mercantile law, these codes should so far as

possible, embody these customs and usages

freed from legal jargon and unhampered by

mere legal rules except such as are based on

ethical principles underlying all American

jurisprudence and principles of economics

underlying sane and sound commerce."

STATUTES. " Defects in Legislation," by

Hon. Lewis H. Machen, Virginia Law Reg

ister (V. xi, p. 451).
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STATUTE OF FRAUDS. " Lord Tenter-

den's Act in the United States, and an Im

portant Omission Therefrom," by W. T. Fox,

Central Law Journal (V. bu, p. 344).

WILLS. " The Dead Hand," by J. M. Lely

in the November Law Magazine and Review

(V. xxxi, p. 24), is a criticism of some defects

in the English law of wills and suggestion of

remedies.

WILLS (Equitable Conversion). In the No

vember Harvard Law Review (V. xix, p. i),

Professor Langdell concludes his important

treatise on " Equitable Conversion." He deals

chiefly with the changes in the law real and

supposed, since the decision of Ackroyd v.

Smithson. On the whole he finds these to be

less than has generally been supposed. What

constitutes such conversion is still the de

clared intentidn of the testator. Before that

case, evidence of such intention seems to have

been looked for only in such directions as the

will contained respecting a sale of the land and

the mode of dealing with the proceeds inde

pendent of any gift of the latter. Since that

case, such evidence has been primarily looked

for in the gift of the proceeds, and a gift which

does not take effect is disregarded. Moreover,

" the doctrine has become established that an

equitable conversion by will is presumptively

coextensive only with the purposes for which

the sale is directed, and hence the distinction

has become established between an equitable

conversion for the purposes of the will only

and an equitable conversion out and out."

And an unqualified direction to sell is pre

sumed to be only for the purpose expressed in

the will. Hence, a conversion out and out

has meant less than it did before " for while

such a conversion before Ackroyd v. Smithson

caused any portion of the land the produce of

which was not disposed of, to go to the testa

tor's personal representative, it now has merely

the effect of causing the heir to take the same

as money." The authorities, however, give

no satisfactory reason for these changes. It

has been held that these changes should be

extended by analogy to the equitable conver

sion by will of money into land.

WITNESSES. " Memoranda to Refresh

Mind of Witness and as Substitute for Wit

ness's Recollection," by John D. Lindsay,

Bench and Bar (V. iii, p. 12).
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NOTES OF THE MOST IMPORTANT RECENT CASES

COMPILED BY THE EDITORS OF THE NATIONAL

REPORTER SYSTEM AND ANNOTATED BY

SPECIALISTS IN THE SEVERAL

SUBJECTS

(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub-

ishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the

citation of volume and page of the Reporter in which it is printed.)

ATTORNEYS. (Disbarment — Nature of Pro

ceeding.) Fla. — An interesting comment upon

the nature of disbarment proceedings is con

tained in State v. McRae, 38 Southern Reporter,

605. Therein it is maintained that disbarment

proceedings are not designed as a penalty .or

punishment for any misfeasance or dereliction of

duty by an attorney, but are solely for the pur

pose of purging the roll of legal practitioners of

an unworthy or disreputable member. In such

a proceeding, therefore, no fine, imprisonment, or

other punitive sentence, can be imposed, but the

judgment can be merely one revoking the for

merly granted permit to practice law, and strik

ing the name of the derelict from the ' roll of

attorneys. Upon very much this same ground is

based the further holding that a disbarment pro

ceeding against an attorney is not a criminal

prosecution and does not fall within that class

of cases that require the charges to be preferred

by information or indictment, or that require a

trial by jury, or a confrontation of the accused

with the witnesses against him.

It is admitted that proceedings to disbar an

attorney are, in the absence of statutes, based

solely on the inherent power of the courts over

their officers, and are intended for the protection

of the courts from the official ministrations of

persons unfit to practice as attorneys. From this

it follows that such proceedings are not of a

criminal nature, that the statute of limitations is

not a defense, that failure to testify on the part

of the accused raises against him the presumption

of the truth of such uncontradicted facts as must

be within his knowledge, that the right of the

court to proceed cannot be affected by a private

settlement between the attorney and third parties,

and that the offense need not be proved beyond

a reasonable doubt, but that a clear preponder

ance of the evidence is sufficient. The principal

case, wjth its additional deductions, is in line with

the great majority of decisions that have dealt

with this aspect of disbarment proceedings. Ex

parte Wall. 107 U. S. 265, is the leading case, and

constitutes almost a text-book by itself, for de

cision and dissenting opinion cover more than

fifty pages. The contrary view, to be logical,

must, among other things, insist upon proof be

yond a reasonable doubt, even in cases where the

offense constitutes in no sense either a crime or

a misdemeanor, and may, conceivably, fall short

even of a tort. We know of only one court, and

that one of inferior jurisdiction, that has gone

this length.

W. E. Walz.

BANKRUPTCY. (Exemptions — Life Insur

ance Policies.) U. S. S. C. — Holden v. Stratton,

25 Supreme Court Reporter, 656, contains an

authoritative determination of a question as to

which there has been some diversity of opinion.

This question is the construction of the provisions

of the Bankruptcy Act relating to exemptions of

life insurance policies. Section 6 of the act pro

vides that it shall not affect the allowance to

bankrupts of the exemptions prescribed by the

state laws in force at the time of the filing of the

petition. A proviso contained in section yoa,

declares, however, that if any bankrupt shall

have any insurance policy which has a cash sur

render value payable to him, his estate, or per

sonal representatives, he may, within thirty days

after the cash surrender value has been ascertained,

pay or secure to the trustee the sum so ascer

tained and stated, and continue to hold, own, and

carry such policy free from the claims of the

creditors participating in the distribution of his

estate, but that otherwise the policy shall pass to

the trustee as assets. It has been held In rt

Scheld, 44 C. C. A. 233, 104 Fed. 870, that the

proviso in section joa. limits the operation of

section 6 so that life insurance policies, though

exempt by the state laws, are not exempt to the

bankrupt if they have a cash surrender value

The contrary is held in Steele v. Buel, 44 C. C. A.

287, 104 Fed. 968. The Supreme Court unani

mously holds that section 703 deals only with

property which is not exempt but passes to the

trustee, and that the only operation of the pro



THE GREEN BAG

viso is to give the bankrupt, in a case where such

a policy would not be exempt by the state laws,

a right, upon paying or securing the cash sur

render value of the policy, to continue to retain

the same.

Besides the main point in issue this case con

firms the decisions of the various District Courts

to the effect that where a policy of life insurance

is payable to the bankrupt, his executors, admin

istrators, or assigns, even though it has no cash

surrender value, it passes to the trustee in bank

ruptcy.

Gould v. New York Life Ins. Co., 13 A. B. R. 233.

In re Mertens, 12 A. B. R. 712, 131 Fed. 972.

In re Welling, 7 A. B. R. 340, 113 Fed. 189.

In re Slinglurf, 5 A. B. R. 76, 106 Fed. 154.

If nothing can be realized either by the surren

der or the sale of the policy there is nothing to

pass to the trustee.

Gould v. New York Life Ins. Co. Supra and

cases there cited.

However, a practical difficulty often arises where,

as is common, the insurance is for the benefit of a

third person named in the policy, although the

cash surrender value may be payable to the bank

rupt. Such a policy cannot be surrendered with

out the consent of the beneficiary.

Central Bank of Washington v. Hume, 128

U. S. 195.

Gould v. Emerson, 99 Mass. 154.

Wilburn v. Wilburn, 83 Ind. 55.

Ricker v. Charter Oak Ins. Co., 27 Minn. 193.

Charter Oak Ins. Co. v. Brant, 47 Mo. 419.

Pingree v. National Ins. Co., 144 Mass. 374.

Therefore, it has recently been decided by the

Supreme Court of Massachusetts that if a bank

rupt at the time of his bankruptcy holds a life

insurance policy providing that, if he dies within

twenty years, the company shall pay the amount

of the policy to his mother if living, or if she is

dead, to his estate, and at the end of twenty years

if he survives the company shall pay to him, he

has an interest in the policy which passes to his

trustee: but the trustee in bankruptcy cannot

surrender the policy without the consent of the

mother, nor can he compel the insurance com

pany to pay him anything for the insurance pol

icy without such consent.

Haskell v. Equitable Life Assurance Society,

181 Mass. 341.

If once the trustee elects to abandon an insur

ance policy as valueless, if subsequently the bank

rupt dies, the trustee has lost all his rights to the

proceeds of the policy.

Myers v. Josephson, 10 A. B. R. 687.

Lee M. Friedman.

BENEFICIAL ASSOCIATIONS. (Members —

Indebtedness to Order — Lottery Tickets.) Conn.

— A debt is none the less a debt because con

tracted for lottery tickets, says the Supreme

Court of Errors of Connecticut, in Kelly v. Court

R. F. Phelan, No. 122, Foresters of America,

60 Atl. Rep. 1022. The by-laws of the defendant

beneficial association defined a member in finan

cial standing, entitled to share in death benefits,

as one who was not indebted to subordinate

courts for fines or assessments or anything else

that might be charged against him as dues, to

an amount equal to six months' dues. Plaintiff's

decedent, who was a member of the order, was

charged on the books thereof with an indebtedness

for unpaid dues in the sum of $3.75, and a further

indebtedcncss of $1.00, making a total which

was more than equal to six months' dues. The

indebtedness of Si.oo arose from the fact that

defendant had some time before joined with

others in giving a fair, at which there was a

drawing, for which tickets were sold entitling the

holder to a chance on various prizes. Prior to

the fair, these tickets were distributed by defend

ant among its members, and a book of some of

them was taken by plaintiff's decedent for the

purpose of selling the tickets for the benefit of

defendant. Neither the tickets nor the money

for them was ever returned to defendant, and the

one dollar indebtedness was on account of these

tickets. The court holds that notwithstanding

the fact that the drawing was actually a lottery,

the charge against insured for the tickets was a

valid indebtedness, so that he was not a member

in good standing under the by-laws at the time of

his death.

CARRIERS. (Rebilling Rate — Discrimination.)

Miss. — Quite a learned and extensive consid

eration of rebilling rates and their operation and

effect is to be found in Alabama in Vicksburg

Ry. Co. v. Railroad Commission of Miss., 37

South. Rep. 356. The court lays down the jiile

that a true rebilling rate is one in which the goods

received in unbroken car-lots over one line of

railway can be rebilled over the same or another

line, completing one continuous trip, simply

changing the consignee and altering the destina

tion of the identical shipment without unloading.

A so-called rebilling rate, which is not applied

to consignments arriving over all connecting lines

but is only available to those receiving freight

over associated lines and under which freight,

where consigned over the rebilling road, does not

complete one continuous trip without rehandling,

and is not necessarily the identical shipment

originally consigned, there being a custom of



NOTES OF RECENT CASES 729

granting dealers, handling freight over the asso

ciated lines, the privilege of ninety days from the

date of their expense bills for receipts showing

the amount of freight received over such line of

shipping an equal amount of freight over the re-

billing line at the rate adopted, is held to be not

a true rebilling rate but a discrimination.

CONSTITUTIONAL LAW. (Combining to

Effect Malicious Injury.) U. S. S. C. — The scope,

as well as the constitutionality of a provision of

the Wisconsin statutes, which declares that if any

two or more persons combine for the purpose of

wilfully or maliciously injuring another in his

reputation, trade, business, or profession, by any

means whatever, they shall be fined, is rather

briefly, but • nevertheless satisfactorily treated in

Aikens v. Wisconsin, 25 Supreme Court Reporter,

3. A newspaper had notified an increase of 25

per cent in its charges for advertising, whereupon

the defendants, who were managers of other news

papers formed a combination, and agreed that if

any advertiser paid the increased rate demanded

by the first-mentioned paper, he should not be

permitted to advertise in any of the defendants'

papers, except at a corresponding increase of rate,

but that if he should refuse to pay the increased

rate, he should be allowed to advertise in defend

ants' papers at the rate previously charged. In

an opinion supporting the constitutionality of the

statute the court suggests that such a combina

tion, followed by damage, would be actionable

even in common law. and that in that case the

motive with which the acts were performed would

be material as affecting the question of justifica

tion. Attention is directed to the fact that while

the statute punishes combining for the purpose

of wilfully or maliciously injuring another in his

business, the Supreme Court of Wisconsin had

intimated that a narrower interpretation would

be adopted, and the further fact that in the

present case it was alleged that the combination

was with the intent of maliciously inflicting

injury, so that the validity of the statute as rela

ting to a malicious, as distinguished from a wil

ful injury, was the only question involved. In

this aspect, the statute is held not in conflict with

the I4th amendment to the Federal Constitution.

For the defendants it was contended that the

means intended to be used in the particular com

bination under consideration were simply the

abstinence from making contracts, and that a

man's right to so abstain could not be interfered

with, and carried with it the right to communicate

the intention to abstain to others, and to abstain

in common with them, and it was argued • hat the

statute must be held unconstitutional if construed

as extending to these acts. "The fallacy of this

argument," says Mr. Justice Holmes, "lies in

the assumption that the statute stands no better

than if directed against the pure nonfeasance of

singly omitting to contract. The statute is

directed against a series of acts and acts of several,

the acts of combining with intent to do other

acts. When the acts consist of making a com

bination calculated to cause temporal damage,

the power to punish such acts when done malic

iously, cannot be denied because they are to be

followed and worked out by conduct which might

have been lawful if not preceded by such acts."

It is the belief of this annotator that a solution

of the trust problem may be found, by the applica

tion to all situations where virtual monopoly pre

vails, of the law governing the public services.

This law requires that all shall be served without

discrimination; while the predatory competition

which is carried on by many of the present com

binations, involves outright refusal to serve those

who deal with a rival or at least discrimination

against those who will not sell upon the terms

dictated by the trust. Two decisions of the Su

preme Court of the United States within the last

two years strengthens the hope that the legisla

tures will use some such law to curb the trusts,

and that the courts will uphold the constitution

ality of such statutes. In Montague v. Lowry,

the Supreme Court held that if a combination of

vendors of tiles refused to sell to a retailer they

were liable for damages under the Federal Anti-

Trust Act. Now, in Aikens v. Wisconsin, it per

mits the penalizing of a combination of newspaper

proprietors for putting in force a discrimination

designed to bring a rival to terms. Taken to

gether these two cases open the way for more

comprehensive legislation which may declare that

in all business in which virtual monopoly is estab

lished there must be adequate service to all with

out discrimination against any.

Bruce Wyman.

This decision introduces into the criminal law

as a test of the validity of conspiracy statutes, the

doctrine of " want of justifiable cause " (malice),

which has figured so conspicuously in actions for

damages for interference with contracts and busi

ness. The common law punished conspiracies to

injure another in his trade or calling. People v.

Melvin (1810), 2 Wheeler's Cr. Cas. 262; People

v. Trequier (1823), i Wheeler's Cr. Cas. 142. In

New York a statute making it a criminal conspir

acy for two. or more persons to conspire to commit

any act injurious to trade or commerce, was held

to cover a combination to raise wages by fines

and strikes. People v. Fisher (1835), 14 Wend.
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9. But an act of 1870 provided that such statutes

should not be construed to prevent the peaceable

cooperation of workmen to raise wages. (5. Y.

Penal Code, §170.) Under the above decision a

conspiracy to commit an injury to one in his trade

or. calling may be made indictable only if the con

spirators have no lawful excuse or justification.

What is a lawful excuse or justification remains

in the realm of debate.

CONSTITUTIONAL LAW. (Liberty and Pur

suit of Happiness.) Conn. — The Connecticut

statute prohibiting the marriage of epileptics has

received judicial sanction — Gould v. Gould, 61

Atlantic Reporter, 604. In the argument in sup

port of its position that the statute is not in con

travention of that provision of the Connecticut

constitution guarantying life, liberty, and the

pursuit of happiness to all, the court points out

that while one of the rights preserved by the

constitution is the right to contract marriage,

yet that is a right which can only be exercised

under such reasonable conditions as the legislature

may see fit to impose. For example: it is not

possessed by those below a certain age, and is

denied to those who stand within certain degrees

of kinship. Taking judicial notice of the grave

nature of the disease and of its hereditary char

acter the court holds that as the law applies

equally to all under the same circumstances, and

as the legislature might reasonably believe that

the law was necessary for the preservation of the

public health, it is not in conflict with the con

stitution. A subsidiary holding of some impor

tance is to the effect that fraudulent concealment

by an epileptic of the fact that he is such, by

means of which concealment the marriage is

effected, justifies a divorce on the ground of a

fraudulent contract.

The test of reasonableness laid down is that

there are substantial grounds for believing that

the determination that the law is necessary for

the preservation of the public health is supported

by the facts upon which it is apparent that it was

based. Would this test be met by the Kansas law

of 1903, which extends a similar restriction to

children born after one of the parents was afflicted

with insanity?

The act of Connecticut is prohibitory and pro

vides a penalty for its violation. In analogy to

the provisions prescribing certain forms of solem

nization, a marriage entered into in contravention

to the law is not void. The same interpretation

will probably be placed upon the similar prohibi

tion to be found in the acts of Minnesota, Kansas,

and Ohio. The ruling that the concealment of the

epileptic condition may justify divorce, rests upon

the recognition of fraudulent contract as a ground

of divorce by the laws of Connecticut; there are

only a few states recognizing this ground, Kansas

being one of them. £. F.

CORPORATIONS. (Stockholders' Bill — Juris

diction.) N. Y. S. C., App. Div. — Jacobs v. Mexi

can Sugar Refining Co., 93 New York Supplement.

776, has a holding of some moment on the question

of jurisdiction. Under the provisions of Code

Civ. Proc. § 1780, that an action against a foreign

corporation may be maintained by a resident of

the state for any cause of action, it is held that

the courts of New York have jurisdiction of an

action by resident stockholders in a foreign cor

poration against another foreign corporation to

have declared void for fraud an agreement can

celling a lease from defendant to the corporation

of which plaintiffs were members. The majority

opinion places its holding upon the ground that

while the relief to be awarded would be in favor

of the corporation in which plaintiffs were stock

holders, nevertheless, the cause of action sought

to be enforced was one which vests in a minority

stockholder to prevent the majority stockholders

and officers from carrying out a fraudulent

scheme to injure the corporation. McLaughlin,

J., in the dissenting opinion, suggests that as it

is conceded in the main opinion that the court

would not have jurisdiction had the action been

brought by one corporation against another, he

does not understand that the stockholder can do

for the corporation what it cannot do for itself,

and is, consequently, of the opinion that the court

was without jurisdiction.

This decision should be compared with that of

the Court of Errors and Appeals of New Jersey in

Wilson v. American Palace Car Co., 65 N. J. Eq.

730 (1903), in which it was held that the Court of

Chancery of New Jersey, had no jurisdiction over

a foreign corporation in a suit by some of its

stockholders to set aside a transfer of all of its

property, not being real estate, to a corporation of

New Jersey. The court in that case applied the

doctrine of Pennoyer v. Neff (95 U. S. 714) and

said that a decree against the foreign corporation

would be without due process of law, but the pur

pose of the suit was only to give notice to the cor

poration of a suit to restore to it its own propertyi

and the decision would seem to be an unnecessary

extension of the principle of Pennoyer v. Neff.

In this connection it is interesting to see that

the English and continental courts have not hesi

tated to take jurisdiction over foreigners in cases

in which the contract was made or to be performed

without the jurisdiction and in many other classes

of cases, and it is worth while to refer to Piggott on
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Service out of the Jurisdiction. (F. T. Piggott,

London, William Clowes & Son, 1892).

The cases have been collected by the writer of

this note in an article on Jurisdiction over Non-

Residents in Personal Actions, in the " Columbia

Law Review " for June last.

Edward Q. Keasbey.

This case squarely holds that the right of a

stockholder to enforce a claim of the corporation

against a stranger is a cause of action belonging

to the stockholder, and not merely a cause of

action on behalf of the corporation which the

stockholder may under certain circumstances as

sert on behalf of the corporation. The majority

opinion is in accord with the doctrine of the Fed

eral courts, which determine questions of juris

diction on the ground of diverse citizenship in

such cases by looking to the actual citizenship of

the stockholder suing (Dodge v. Woolsey, 18 How.

331), rather than to the fiction which would be

resorted to were the action by the corporation

itself, that all stockholders are citizens of the

state creating the corporation (Barrow Steamship

Co. v. Kane, 170 U. S. 100). The Federal courts

are in a measure protected against frauds upon

their jurisdiction in such cases by Equity Rule 94,

requiring the bill to be verified and to allege that

the suit is not a collusive one, to confer on a court

of the United States jurisdiction in a case of which

it would not otherwise have cognizance. Some

safeguard should be provided in New York should

this doctrine be affirmed by the Court of Appeals.

Frank Irvine.

DAMAGES. (Personal Injuries — Fright and

Nervous Shock.) N. Y. S. C., App. Div. — Newton

v. New York, New Haven & Hartford Railroad

Company, 94 New York Supplement, 825, while

not out of line with the general current of author

ity on the question involved, is interesting because

it presents, in what might be called an exaggerated

form, the facts which give rise to the holding.

Plaintiff was a passenger on a train with which

one of defendant's trains collided. Plaintiff

testified that it threw him over in the seat but did

not inflict any bruises or injury and that he felt

no pain. After the accident plaintiff continued

on his way on foot and went to his office. There

after plaintiff's condition continued to get more

serious, and a physician testified that he was

suffering from dilation of the heart and from

valvular disease. Plaintiff's physical condition

was, as a matter of fact, very serious, and he finally

died. At the trial plaintiff's counsel expressly

stated that they did not claim that any physical

injuries were inflicted. There was expert testi

mony that plaintiff's subsequent condition could

have been the result of nervous shock. Under

these circumstances it is held that there could be

no recovery for the purely mental effect of the

accident upon the plaintiff in the absence of any

proof of any physical injury whatever.

EVIDENCE. (Conflicting Presumptions —

Antecedent Marriage — Proof.) Md. — An inter

esting question of evidence and the effect of con

flicting presumptions, which has not been many

times before the courts of this country, is decided

in Bowman v. Little, 61 Atlantic Reporter, 223.

This question relates to the quantity, or rather

quality, of proof required to establish a first

marriage in a civil case in which each party

claims property as the wife of a deceased person.

Under these circumstances it is decided that as

proof of the first marriage would inevitably brand

the deceased with the crime of bigamy and bas

tardize the offspring of the second marriage, the

first marriage must be established as an actual

fact by strict proof, the presumption being that

the subsequent marriage proven to have been

actually solemnized was the valid one. The court

says that the reason upon which the doctrine

that there must be strict proof of the first marriage

rests is apparent. When the presumption of a

lawful marriage is met by a counter presumption

of innocence, the former must yield to the force of

the latter. After it has been shown that there

was an actual marriage solemnized in the method

which the law prescribes, every inference is in

voked in support of its validity and against an

alleged antecedent marriage, because the presump

tions of the law are always in favor of innocence

and of legitimacy. The two English cases of

Taylor v. Taylor, i Lee. 571, 5 Eng. Ecc. Rep.

454, and King v. Inhabitants of Twyning, 2 Bar.

& Aid. 386, are cited in support of the holding,

the latter case being quoted with approval.

For a very full collection of the cases on pre

sumptions of the validity of marriages, see 19 Am.

& Eng. Ency. Law 1202. Our case holds that

when a marriage, otherwise valid, is attacked on

the ground that a prior marriage was still in ex

istence when the one in question was consum

mated, it will be presumed that no such prior

marriage took place. When such prior marriage

has been established, courts have presumed the

death of the former spouse. If it is made to appear

that the former spouse is still living, a divorce will

be presumed. Our case is no doubt right. Cer

tainly the one who relies on such prior marriage

must bring in some evidence of it. He has the

duty of going forward. Wigmore, Evidence,

§2487. But suppose he now introduces evidence

of cohabitation as man and wife and reputation
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as such. This usually creates a presumption of

marriage. This, making out a prima facie case,

would overthrow the first presumption were it not

for an additional rule that the presumption in

favor of the second marriage can only be over

thrown by clear evidence of the first marriage, and

that " habit and repute " will not suffice. This

seems to be settled in the Maryland cases and

perhaps elsewhere. But suppose there is clear evi

dence, of the first marriage. Plainly then the party

relying on the second marriage must come for

ward with evidence to overthrow it. Who then

has the ultimate burden of establishing? Prob

ably the one asserting the second marriage, since a

presumption does not shift the burden of estab

lishing. Vincent v. Association, 58 At. Rep.

(Conn.) 963. But courts -have said that the one

asserting the first marriage has the " burden of

proof." Taylor v. Taylor, i Lee 571 ; Patterson v.

Gaines, 6 How. 550, 596; Rooney v. Rooney, 54

N. J. Eq. 231, 245. This tells us nothing since we

do not know in what sense they were using " bur

den of proof." Wigmore, Evidence, §§2485. 2487.

It will be noticed that according to the above dis

cussion the presumptions do not conflict but come

into operation successively. Wigmore, Evidence,

§2493. Clarke B. Whittier.

FEDERAL COURTS. (Removal of Causes —

Diverse Citizenship — Residence.) U. S. C. C.

Nev. — A decision involving the question of

federal jurisdiction on the ground of diverse

citizenship and adding a holding to the number

which must now be regarded as stating the most

generally accepted doctrine, is to be found in

Burch v. Southern Pacific Co., 139 Fed. Rep.

350. This case holds that since Act Aug. i3th

1888, c. 86<j, § i (U. S. Comp. St. 1901, p. 508),

providing that when jurisdiction is founded on

diverse citizenship suit .shall be brought only in

the district of the residence of plaintiff or defend

ant, confers a mere privilege on the defendant

which may be waived, federal circuit courts

have jurisdiction over controversies wholly be

tween citizens of different states though neither

plaintiff nor defendant is a resident of the district

in which the court to which the action was removed

is sitting. There are authorities to the contrary,

notably: Foulk v. Gray, 120 Fed. 156, and Gebbie

& Co. v. Review of Reviews Co., 134 Fed. 150.

These are referred to by the court but are appar

ently considered not authoritative because in

conflict with a considerable number of other

cases adhering to the contrary doctrine. Among

the latter, the court cites and quotes'from Wilson

v. Western Union Telegraph Co., .34 Fed. 561,

Kansas City & T. R. Co. r. Interstate Lumber

Co., 37* Fed. 3, Sherwood v. Newport News & M.

B. Co., ss Fed. i, Whitworth v. Railroad Co.,

107 Fed. 557, Virginia-Carolina Chemical Co. v.

Sundry Insurance Companies, 108 Fed. 451, and

Memphis Savings Bank v. Houchans, 115 Fed. 96

52 C. C. A. 176.

INNKEEPERS. (Guests — Permanent Lodgers.)

li. Y. S. C. — A case which manifests a tendency

to at least not extend the liability of innkeepers

for the property of their guests is that of Crapo

v. Rockwell, 94 New York Supplement. 1122.

Plaintiff had lived for seventeen months in defend

ant's inn which accommodated both transient and

permanent lodgers and had moved property into

her rooms, which indicated an intention to make

more than a temporary sojourn, and in addition

had made the arrangements for her stay with the

proprietors themselves, instead ot the clerk.

When she first went to the inn she contemplated

housekeeping and never made any agreement for

lodging for a definite time, and had frequently

changed her apartments during her stay. While

adhering to the rule, of course, that a hotel is

an insurer of the property of its guests and liable

for its loss from any cause whatever except from

the neglect of the guest or the act of God, or the

public enemy, the court, going back to the first

principles, decides that an "inn" is a house for

the entertainment of travelers, and that the

relation of innkeeper and guest applies only to

travelers. This, of course, necessarily gives rise

to the holding that as plaintiff was a permanent

boarder, the innkeeper was not liable for loss of

her property. The case is carefully distinguished

from the case of Hancock v. Rand, 94 N.Y. i.

and it is pointed out that though the plaintiff in

that case had been an inmate of the hotel for seven

months, nevertheless she was the wife of an

officer in the United States army who was con

tinually subject to marching orders and had no

permanent residence anywhere.

This is a very simple case, and the decision is

the ordinary one on these facts. Whether a per

son at an inn is guest or boarder is a mere question

of fact; the length of time, the fact that the inn is

in the place of residence of the person entertained,

and the special bargain with the innkeeper are all

significant. J. H. B.

An innkeeper owes a public duty only to way

farers, and even if the applicant is originally re

ceived as a guest the test remains that only so

long as he may be considered in truth a traveler

is the innkeeper liable as such, This is a question

of fact often difficult to determine. An attorney

following his court, a guest taken ill, a witness
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attending a suit, an officer expecting orders — all

these have been held to be travelers still, although

their stay at the inn extended over weeks or even

months. On the other hand, a sojourner at a

watering place, a mother who settled in apart

ments to be near her son, hosts who took a suite

to entertain their company, a professional man who

opened an office — these were properly held to be

boarders. The present case is rather a close one;

but in view of all the facts it may well be said

that when the loss occurred the relation of inn

keeper and guest did not exist.

Bruce Wyman.

JUDGMENTS. (Fraud in Obtaining Service.)

U. S. S. C. — A rather interesting case, nominally

involving the question whether full faith and

credit had been given a judgment of one state

in an action thereon in another, but really involv

ing a decision as to what constitutes fraud in

obtaining a judgment, is that df Jaster v. Currie,

'25 Supreme Court Reporter, 614. The action was

brought in Nebraska on a judgment obtained in

Ohio. Service on defendant was obtained in

Ohio while he was there under the advice of his

attorney to attend the taking of plaintiff's deposi

tion' in a case then pending in the Nebraska

courts for the same cause of action for which the

Ohio judgment was obtained. It was alleged by

defendant that notice of the taking of the deposi

tion was given him with the expectation that he

would attend and would delay his return to

Nebraska, after the deposition was tal^en, long

enough to permit service. There seemed, as a

matter of fact, to be no evidence that plaintiff

was actuated by any such motive in giving the

notice, but the court holds that even if this were

the case, the notice was true and the taking of the

deposition needed no justification, but could be

taken arbitrarily because the plaintiff so chose,

and that as plaintiff could also arbitrarily have

defendant served with process if he was in Ohio,

he could arbitrarily unite the two acts and do' the

first because he hoped it would give him a chance

to do the last.

This is a clear case. The " fraud " which will

perhaps justify a refusal to give credit to the judg

ment of another state is fraud practiced on the

Court in obtaining the judgment, not fraud in

obtaining service of process. J. H. B.

It should be noted that this case does not hold

that a party to an action pending in the state

where he resides is not privileged from service of

civil process while attending in another state the

taking of a deposition in the pending cause. There

is good authority sustaining such privilege. (For

example, Parker v. Marco, 136 N. Y. 585.) What

it holds is that a judgment obtained on such ser

vice, cannot be collaterally attacked for fraud

merely because advantage was taken of the party's

presence to serve him. Moreover, it appeared that

summons was not served until three days after

the deposition had been taken, and a direct attack

had failed (Jaster v. Currie, 66 Ohio St. 661),

probably for that reason.

LIENS. (Farming Utensils.) La. — A steam

thresher necessary for the harvesting of a rice

crop is within the meaning of the term " farming

utensils" as used in La. Civ. Code art. 3259, so

that the lien of the vendor on the proceeds of the

sale of such machinery is superior to the lien of

the lessor for rent. La Porte v. Libby, 38 South

ern Reporter. 457. The theory of the court is

that, as in the evolution of agriculture machinery

has taken the place of such implements as were

formerly used in aid of manual labor, the thresh

ing machine is to be regarded practically as the

successor of the flail, and is to the same extent a

farming utensil.

MASTER AND SERVANT. (Factory Law —

Assumption of Risk.) Wash. — In a rather brief

opinion in Hall v. West & Slade Co., 81 Pacific

Reporter 915, the Supreme Court of Washington

construes the factory law of that state as author

izing a recovery by a servant injured through the

master's noncompliance with the law, in spite of

the fact that the servant has knowledge of such

noncompliance and of the dangers caused thereby,

so that otherwise he would be chargeable with

assumption of risk. This is not a new decision,

but shows that the court has a fixed determina

tion to adhere to the former holding to the same

effect in Green v. Western American Co., 70 Pac.

310. A dissenting opinion by Root, J., discusses

the matter much more fully than the majority

opinion does and combats the position of the

majority with considerable learning and citation

of authority. Though the decision is only by a

majority of four to three it may probably be

considered as finally committing the court to the

doctrine announced.

MUNICIPAL CORPORATIONS. (Street Im

provements — Assessments — Front Foot Rule.)

U. S. S. C. — Adherence to the reasoning which

led the court in Walston-t>. Nevin, 128 U. S. 578,

9 Supreme Court Reporter, 192, to uphold the

tront foot rule of assessment as embodied in the

Louisville Kentucky charter, necessarily required

the more recent holding in Louisville & Nashville

R. Co. v. Barber Asphalt Paving Co., 25 Supreme
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Court Reporter, 466, that the fact that the only

use made of a lot abutting on a street improvement

is for a railroad right of way, does not make

invalid for lack of benefits an assessment thereon

for grading, curbing, and paving, which assessment

is made under the area rule prescribed by the

Kentucky statutes. Fully as comprehensive a

grasp of the reasons underlying the decisions

upholding the front foot rule in the first instance

can be gained from this present opinion, which in

a manner extends and elaborates that rule, as

can be acquired from the original opinions. The

key-note of the real gist of all these cases is touched

by Mr. Justice Holmes in responding to the

argument that as special assessments are founded

on special benefits, a law which makes it possible

to assess beyond the amount of a special benefit

is necessarily invalid. In reply to this the opinion

says in part: "The foundation of this familiar

form of taxation is a question of theory. The

amount of benefit which an improvement will

confer upon particular land — indeed, whether

it is a benefit at all — is a matter of forecast and

estimate. In its general aspects, at least, it is

peculiarly a thing to be decided by those who

make the law. The result of the supposed con

stitutional principle is simply to shift the burden

to a somewhat large taxing district — the

municipality — and lo disguise, rather than to

answer, the theoretic doubt. A statute like the

present manifestly might lead to the assessment

of a particular lot for a sum larger than the value

of the benefits to that lot. The whole cost of the

improvement is distributed in proportion to area,

and a particular area might receive no benefits

at all, at least if its present and probable use be

taken into account. Upholding the act as

embodying a principle generally fair and doing

as nearly equal justice as can be expected seems

to import that if a particular case of hardship

arises under it, that hardship must be borne as

one of the imperfections of human things."

PROPERTY. (Fraudulent Conveyance in Antici

pation of Divorce.) Okl. — Bennett v. Bennett,

8 1 Pac. Rep. 632, does not seem to depart from

the ordinary current of authority in holding that

where a husband, with notice that a divorce pro

ceeding is about to be commenced against him or

with notice of such facts as would reasonably apprise

him of this fact, conveys his property to an infant

son, the offspring of a marriage with a former

wife, and it is apparent that the purpose of the

conveyance was to defeat a decree for alimony,

the burden of proof is upon the grantee to show

a valuable consideration, or that such conveyance

would not tend to defeat any alimony that might

be granted. And also, that the burden is not

upon the plaintiff in the divorce proceedings to

show insolvency of the grantor.

SHIPPING. (Negligence — Damage from

Swells.) U. S. D. C. for E. D. of N. Y. — The

Asbury Park, 138 Federal Reporter, 925, contains

a holding no less interesting with respect to its

relation to the law of admiralty, than it is because

of the analogy which the situation presented

bears to negligent injuries in other cases. In the

case mentioned, it appeared that a schooner

properly moored at a dock was caused to strike

the structure by the swells of a steamer passing

about one mile away. There was evidence that

it was known that either from the steamer's

construction, or the speed with which she was

customarily navigated, she was peculiarly liable to

cause swells dangerous to other shipping. Under

these circumstances it was held that the steamer

was liable for the injury, and the argument that

as no injury had occurred at the same dock

before, the navigation of the steamer could not

be regarded as negligent, is rejected. The court

suggests that accidents arise from the presence

of favoring conditions so that a negligent act

may be repeated often and yet meet with no

object so situated as to be harmed thereby.

Thus, it often happens that the restraint of the

law is inefficient to check the speed of vehicles

using public highways so that cars, automobiles,

carriages, and vessels are often driven at a speed

that is, in fact, negligent, although the watchful

ness of Jhose endangered thereby may prevent

injury from such negligence. Such operation,

however, is wrongful; deprives others of their

rights and imposes upon them greater care than

the law demands, and in such case when injury

arises, it is not a sufficient answer to say that

neither person nor property have previously been

injured.

WILLS. (Suicide of Testator — Public Policy.)

N. Y. S. C., App. Div. — A point which we do not

remember to have seen decided before, possibly

because the contention was never advanced in

just that form is contained in the latter portion

of the opinion in Roche v. Nason, 93 New York

Supplement, 565. It is there said that a will

made by a person contemplating, and who sub

sequently commits suicide, is not invalid on

grounds of public policy. Rigg v. Palmer. 115

N. Y. 506, 22 N. E. 188, is referred to, and the

rather obvious distinction between the two cases

is pointed out. In the latter case it was merely

held that a person who murders a testator for the

express purpose of preventing him from changing

his will and to obtain immediate possession of

property devised to him cannot receive it.
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SWEARING AT A SAND-HOLE. — TENNES

SEE PLEADING AND PRACTICE

BY WILL J. WATSON

John Cromwell's kettle was stolen one

night in July. The thief carried it away about

ten miles, and exchanged it for another kettle

very much like it at the "wash-place" of Jim

Sinclaire, a colored man. Cromwell subse

quently found his kettle at Jim's spring, and

demanded its surrender; but Jim, believing

the kettle to be his own, refused to surrender.

Cromwell then replevied it. The officer tak

ing charge of it delivered it to Esq. Paulk,

justice of the peace in Cromwell's neighbor

hood, who subsequently tried the case under

a large oak tree in front of his house. As is

usual in the country, a crowd assembled to

witness the trial. Just before the hour of

trial Jim drove up with sixteen negro women,

all witnesses for him, in a two-horse wagon.

Cromwell was represented by the neigh

borhood lawyer, a young sprig whose prac

tice was bounded by the neighborhood in

which he lived.

Jim "plead" his own case.

Some of the bystanders were inclined to

nettle the lawyer on account of the formidable

array of witnesses on Jim's side, but he was

undaunted. He simply turned the kettle

bottom up, and both sides announced

"ready."

Plaintiff and his wife very clearly identi

fied the kettle as the property of plaintiff.

Defendant first called Aunt Tildy Jerls as

his star witness, all witnesses having been

previously put under the rule at a safe dis

tance, so that one could not hear what another

swore, and Jim opened up as follows:

"Aint Tildy, whose kittle is that?"

Aunt Tildy. — "Dat's yo' kittle, Jim, dat's

whose kittle hit is. I's washed in dat kittle a

thousand times, honey, at yo' spring. I'd

know dat kittle clean 'cross Tennessee Rivah.

Dat's yo' kittle, honey, sho as yo' bawn."

This was perfectly satisfactory to Jim, and

the witness was turned over for cross-exami

nation by the young lawyer, who, in a most

positive style began:

"Now, Aunt Tildy, don't you know good

and well that Jim's kettle was perfectly

smooth inside; that it didn't have a sign of a

sand-hole about an inch long on the side,

something like nine inches below the kettle's

eye? No-w isn't that true, Aunt Tildy?"

Aunt Tildy could hardly wait for the lawyer

to get the question out of his mouth, till she

answered in just as positive a manner as the

question was put:

"No, hit ain't true; Jim's kittle did have a

sand-hole in it about yan long (indicating on

her finger) an' mebby a leetle longer. I've

seed that er sand-hole a thousand times an'

mo', an' I know what I's talkin' about."

"All right, Aunt Tildy," answered the

lawyer, "just turn the kettle right side up,

and show the sand-hole to the court."

Aunt Tildy turned the kettle up. She

gazed at its smooth inside surface for a minute.

The suspense was awful. Her face was the

picture of desperation itself. Great big drops

of perspiration rose and stood on the back of

her low-bended neck; then she literally dived

into that kettle; she clawed its polished iron

sides, and punched its impenetrable bottom

as if to puncture it with her naked fingers. A

moment more of suspense, and Aunt Tildy

subsided. She was then directed to stand

aside. She willingly obeyed, and another,

and another, and another, came, performed,

and passed on, as Aunt Tildy had done before

them, till all that train of sixteen witnesses

had passed before that hitherto silent crowd

of bystanders; then the long bottled-up hilar

ity was exploded by this waggish exclama

tion from a youth in the crowd:

"Them niggers swore at that sand-hole

and went off crestfallen, kinder like a dog

that had bit a frog!"

Judgment for the plaintiff, and the kettle

incident was forever closed.

CHATTANOOGA, TENN., November, 1905.

FAITH CURE

Mike — Are ye much hurted, Pat? Do ye

want a docthor?

Pat — A docthor, ye fule ! afther bein'

runned over be a trolley car? Phat Oi want

is a lawyer." — Judge.
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IN VACATION.

Hogs. — If a man's garden is rooted up and

destroyed, he has the right to take some sow

by the ear, and the proper sow to catch is the

sow that has done the rooting. Barger v.

Hickory, 130 N. Car. 550, 41 S. E. 708, per

Douglas, J. •

Same. — When a valuable Chester boar is

allowed the range and is devoted to the service

of the public by his liberal owner, he is in no

sense a nuisance. Bost v. Mingues, 64 N.

Car. 44.

Reversible Errors. — It is ground for rever

sal that the trial court erroneously decided a

question "as transparent as the soup of which

Oliver Twist implored an additional supply."

Searle v. Adams, 3 Kan. 515, 89 Am. Dec. 598,

per Crozier, C. J.

Right, Though Wrong. — Many steps in the

reasoning of the trial judge may be defective

and still his conclusion be correct, and the

judgment may be affirmed upon a theory of

the case which did not occur to the court that

rendered it.

"The pupil of impulse, it forc'd him along,

His conduct still right, with his argument

wrong,

Still aiming at honor, yet fearing to roam,

The coachman was tipsy, the chariot drove

home."

— Lee v. Porter, 63 Ga. 345, per Bleckley, J.

Rehearing. — It is a terror to the upright

judge to be charged in a petition for rehearing

with decided' wrong, and although the court

will not complain of being compelled to dem

onstrate the correctness of its decision, it will

expect counsel to apply the same rule to them

selves and demonstrate that they are wrong,

Carmel Nat. Gas, etc., Co. v. Small, 150 Ind.

427, 47 N. E. ii, 50 N. E. 476.

Right to Have Cases Argued. — "Argument

is not only a right, but a material one. It is

not a mere ornamental fringe, hung upon the

border of a trial. Trial, under our system, is

a cooperation of minds — a grave and serious

consultation over what should be done and

how the end should be accomplished. The

attorneys in the case are not mere carriers to

bring in materials for constructing the edifice;

they have a right, as representing the parties,

to suggest where every important stone should

be laid, and to assign reasons, drawn from legit

imate sources, in support of their suggestions.

Their reasons may be good or bad, but such

as they are they should be heard and con

sidered." Van Dyke v. Martin, 55 Ga. 466,

per Bleckley, J.

Duty of Court to Listen and Comprehend. —

"There is no law or rule of practice which

makes it reversible error for the court to fail

to hear and comprehend the argument of

counsel. The most attentive and observant

court is not always able to accomplish that

desirable end, even when the argument is ad

dressed to itself." State v. Burns (Iowa,

1903), 94 X. W. 240. per Weaver, J.

Right of Counsel to Lie on Floor. — Counsel,

may, in the discretion of the court.be permitted

to lie down on the floor and "hollo" at the top

of his voice. Owens v. Com. (Ky. 1900), 58

S. W. 422. — Virginia Law Register.

Sow v. Chicken.— " It is provoking to see an

old sow trying to catch young chickens and

snapping up one every now and then, in spite

of the noise and energetic remonstrances of

the hen, but it is not reason, and therefore not

the law, that so valuable an animal may be

destroyed to save the life of an unfledged

chicken." Morse v. Nixon, 6 Jones L. (51

N. Car.) 293, per Pearson, C. J.

Nuisance. — "As a rule, a jack is kept for

one purpose only, and that is the propagation

of his own species of mules. He has a loud,

discordant bray, and, as counsel say, fre

quently 'makes himself heard, regardless of

hearers, occasions, or solemnities.' He is not

a desirable neighbor. The purpose for which

he is kept, his frequent and discordant brays,

and the association connected with him bring

the keeping of him in a populous city or town

'within the legal notion of a nuisance.'" Ex

parie Foote, 70 Ark. 12, 65 S. W. 706.

Snakes. — Trained snakes are "implements

instruments, and tools of trade." Magnon r.

U. S., 66 Fed. 151.

Wild Beasts. — A wolf in sheep's clothing is

not a sheep, but a wolf. U. S. v. Shapleigh

(C. C. A.), 54 Fed. 126.

Appeal and Error. — " Appellate courts are

not devised as aids to counsel who either fail

to properly prepare for trial , or to properly try

their cases." Schräm v. Rudnick, 76, N. Y.

Supp. 891, per Greenbaum, J.

Record. — On appeal it is not sufficient that
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God knows a thing, but the record must show

it. Pence v. Lemp (Idaho, 1895), 43 Pac. 75.

A judge's manner and accent cannot be

made a part of the record. State v. Kerns, 47

W. Va. 266, 34 S. E. 739.

An appellate court cannot consider the trial

judge's tone of voice or expression of counte

nance. Territory v. O'Donnell, 4 N. Mex. 66,

12 Pac. 743, quoting Parker, C. J., in Com. v.

Child, 10 Pick. (Mass.) 253.

Self-Defense. — He who attacks with a

double-barrel may be resisted just as if he

shot with a single barrel. Clary v. Haines,

61 Ga. 520.

Compensation of Attorney. — The quality

of the advice of counsel may be such as to

warrant the presumption that it was obtained

gratis. Treadwell v. Beauchamp, 82 Ga. 736,

9 S. E. Rep. 1040.

Allowance to Bankrupt for Spree. — If a

bankrupt " after the failure of his business

chose to go upon a spree, nobody is surprised;

but the Court is not obliged to allow him all

the money that he expends in that spree."

In re Tudor, 100 Fed". 796, per'Hallett, J.

Discharge. — The discovery of microscopic

germs of dishonesty is not a sufficient ground

for refusing a discharge in bankruptcy. In re

Covington, no Fed. 143, 6 Am. Bank. Rep.

373, per Purnell. J.

Banks and Farmers. — " It is not thought

an infringement of the ordinary policy of the

times to surrender the uneducated fanner to

the protecting care of the educated banker.

The Law demands it, Equity sanctions it,

and blind Justice weeps and pleads in vain."

Call v. Tygarts Valley Bank, 50 W. Va. 597,

40 S. E. 380, per Dent, J.

Demand after Doors Closed. — After a bank

has closed its doors a demand need not be

made upon it by shouting through the key

hole. Wheeler v. Moscow Commercial Bank

(Idaho, 1896), 46 Pac. 830, per Huston, J.

Nature of Barber's Work. — Frequently the

impression made by a barber on a customer's

face " is similar to that made by a carpenter

with his saw," and a barber is a mechanic,

although, " to look at him, the barber appears

• to be a professional genetlemn." Terry r.

McDaniel, 103 Tenn. 415, 53 S. W. 732, per

Wilkes, J.

Testimony of Woman as to Paternity. —

" Circumstances may easily be imagined under

which the testimony of a woman that a partic

ular man is the father of her child would be

the statement of a mere conjecture; not even

having so many circumstances of probability

as Falstaff narrated in first part of ' King

Henry IV,' Act II, Scene IV: ' That thou art

my son, I have partly thy mother's word,

partly my own opinion, but chiefly a villainous

trick of thine eye and foolish hanging of thy

neither lip, that doth warrant me." "' Macal v.

People, ss 111, App. 482, per Shepard, J.

Lawfulness of Riding Bicycles. — " Bicycles

are vehicles used now -very extensively for

convenience, recreation, pleasure, and busi

ness, and the riding of one upon public high

way in the ordinary manner, as is now done,

is neither unlawful nor prohibited, and they

cannot be banished because they were not

ancient vehicles, and used in the Garden of

Eden by Adam and Eve." Thompson v.

Dodge, 58 Minn. 555, 60 N. W. 545, 49 Am.

St. 533. per Buck, |. — From the Virginia

Laic Register.

The Cautious Adviser. — Few people, prob

ably, appreciate fully the guilelcssness and

childlike simplicity of former Attorney-General

Griggs. In an opinion dated April 3, 1899,

to the Secretary of War on the subject of the

Army Canteen, he uses the following expres

sion: "I presume that by 'beer' you mean a

particular kind of intoxicating drink." This

presumption, no doubt, is correct, but the

wonder is how he ever came to guess it.

Only an Episode. — MARY. — Uncle N'ed,

what's a honeymoon?

BACHELOR UNCLE. — The time between

the marriage and the divorce. — Translated

for TALES from Meggendorfcr Blatter.

More Light. — A case was being tried on

the charge of selling impure whisky. The

whisky was offered in evidence. Jury re

tired to try the evidence.

JUDGE (presently) — What is the verdict?

FOREMAN OP THE THIRSTY JURY. — Your

honor, we want more evidence. — San Fran

cisco News Letter.

The Bankrupt's Hymn. — There is a lawyer

by the name of Hoxie out in Hampton, Iowa,

who is noted within a reasonably limited ter

ritory as a consummate wag.
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A few years ago a good old deacon in the

Congregational Church in that city, who had

held many public as well as private offices

of trust in the community, found himself on

the verge of financial ruin. In endeavoring

to recoup and save himself from insolvency,

he dragged a large number of his unsuspecting

friends into the maelstrom, and was finally

compelled to resort to bankruptcy. Now

we will use Hoxie's own words in telling the

sequel: "The day was set for the deacon's

discharge in bankruptcy, and after he had

got his decree, I was going home for supper,

when I heard the sound of music. I listened,

-and noted that it emanated from the Con

gregational Church. I was in a quandary.

This was not Sunday, nor yet prayer-meeting

night. I approached, and peered through the

•door. There sat Deacon P , oblivious

to every surrounding, his face wreathed as

with a beatific vision, a copy of the Hymnal

before his face, and was singing that old

familiar hymn, 'Jesus paid it all!'"

Judge Bixby Again. — During the trial of

a case before Judge Bixby, considerable dis

turbance was caused by a young attorney,

who was hunting for an overcoat he had lost.

The judge, on learning the reason of the delay,

remarked: "Young man, you can never hope

to be successful until you can lose whole suits

in silence."

Reformed. — A correspondent • calls our at

tention to the lawyer noted by Washington

Irving, who became converted on seeing a

ghost, and never afterward cheated unless

to his own advantage.

Court English. — A naturalized Italian,

seeking to be excused from jury duty, said

to the judge: "But I understands no very good

English." "No excuse," the judge replied,

"you will hear none here."

Something New. — A client, for whom I

had about a year before secured a divorce,

called to retain me to apply for a divorce from

her new husband, which, by the way, was her

fourth one. From her statement of the mar

ital difficulties, I could not see that she had a

cause of action, and so advised her. She

called several successive times, but the subse

quent occurrences she had to report developed

nothing new.

Finally one morning she fairly fell into my

office, and commanded me to make her appli

cation forthwith.

"What is the reason for your imperative

motion?" I asked her. " Have you something

new?"

"Yes," she blushingly replied, "I have a

new beau."

Hetty in New Jersey. — When Hetty Green

was brought to court on complaint of not

having a license for her dog Dewey, she said:

"I've got a New York license for the dog.

Ain't that enough?"

"No; you must have a Jersey license."

"Must I? Well, it's mighty extravagant;

but a dog's worth mor'n a lawyer, anyhow;

barks louder for you, and don't cost near so

much." — Chicago Law Journal.

Not Guilty. — "In Paris," said a lady who

had had the bitter experience of being knocked

down by a cab, and then brought to book for

being in the way, "they run over you and

make you pay for the privilege." Perhaps

the old colored man, quoted by the Valentine

Democrat, was sufficiently traveled to fear a

similar outcome.

There had been a railway collision near a

country town, and a shrewd lawyer had hur

ried to the scene of disaster. He noticed this

old man with a badly injured head, and hur

ried up to him where he lay moaning on the

ground.

"How about damages?" he began.

But the sufferer waved him off.

"G'way, boss, g'way," he said. "Ah

nebber hit de train. Ah nebber done such a

t'ing in all mah life! Yo" cyain't git no dam

ages out ob me." — Lancaster Law Review.

A Dead Heat. — Near Evergreen. Ala., there

lived, at the close of the Civil War, an old

colored man, whose named was Tom Franklin.

He had been for many years foreman of one

of the plantations of his former owner, and

even after he received his freedom, on account

of his good character and knowledge of the

estate, he was retained in his former position.

About the time the affairs of the state were

being straightened out and the machinery

of the courts began to run, Uncle Torn de

cided that he would like to hear a case tried

in court, as he had never been in a court-house •

up to that time. He made known his desire

to his employer, and asked him to name a dav
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when some interesting case would be tried.

The date was named, and Uncle Tom spent

the entire day in the court-house, and gave

the closest attention to every detail of the

case. The trial finished, as he came from the

court-room he was asked: "Well, Uncle Tom,

what do you think of it?" Uncle Tom took

off his hat, and scratched his head a little,

then said, "Well, boss, if bof dem lawyers

tell de truf, dey is bof de biggest liars dat eber

lived."

A Horse On Somebody. — Bill Aickley had

a fine brown mare, of which he took the great

est care. Last June to San Rafael there came

a man, John Mersfelder by name, who took

the mare to Sausaleet, to pull ice-wagons on

the street. But when he hitched her up, they

say, he found she pulled the other way. So

back to San Rafael he went, on getting back

his coin intent.

"I've brought you back your balky mare."

said John, "she'd cause a saint to swear. You

guaranteed that she would pull, that she was

strong and powerful, but now she'll neither

run nor walk; all that she'll do is stand and

balk — an4 so it naturally follers I'd like to

have my sixty dollars."

"Come off," said Bill, "that talk don't go."

"Well, neither does the mare, you know,"

said John, "and so you'll have to pay, or else

I'll find another way."

The irate couple now you see before the

justice, Bill Magee, who heard the facts, re

served decision, but made, however, this pro

vision :

"The court, unable to decide, behind the

mare will take a ride. Now, should she pull

so great a weight, and should not balk, my

course is straight. But if the law can't make

her go, why William muse refund the dough."

The case is still in statu quo.

A Puzzle—When is the Money Due ? — STATE

OF ALABAMA, CALHOUN COUNTY, May 4th,

1901.

KNOW ALL MEN BY THESE PRESENTS, That,

whereas, is justly indebted

to Thos. Hampson in the sum of five hun

dred and fifty dollars, with interest from ma

turity at the rate of 8 per cent per annum,

until paid, which is evidenced by four promis

sory notes, as follows:

One note for $137.50 due in monthly pay

ments.

One note for $137.50 due until the full

amount is paid.

One note for $137.50 due with interest.

One note for §137.50 due.

Now, therefore, for the purpose of secur

ing the payment of said sum or sums, as it or

they may fall due, I hereby mortgage and

create a mortgage lien upon, to and for the

of said heirs and assigns, the fol

lowing described property, to wit: One four-

room house and lot on south side of i4th

Street, between Pine and Mulberry Street,

in Block 168, known as lot No. ,

interest on the full $550.00 to be paid for the

whole year $44.00, and full interest for full

year for all left over May 4, 1902. I do declare

that all of said property is mine and free

from all incumbrance whatever. I also agree

and promise that I will not give any claim

whatever to any one else on the above prop

erty until this debt is paid. And it is further

agreed and understood, That, in default of

payment of said sum, or any sum, covered

hereby at maturity, then this mortgage may

be foreclosed for the whole amount of the

indebtedness ; but if all sums are promptly

paid at maturity, then this mortgage is to be

null and void. And each of us severally waives

all homestead and exemptions of realty and

personalty for himself and family, and under

the laws and Constitution of the state, and

all other states, and of the United States, and

agree to pay all cost of collection. And it is

further agreed, That the whole debt shall be

come due and payable, and the mortgage may

be foreclosed for the whole amount, cost and

expenses, if any sale is made of this property

or any interest therein without the consent

of the mortgagees. Witness my hand and seal

this fourth day of May, 1901.

(Seal) JOHN BRADLEY.

Sealed and delivered in the presence of

JAMES T. POWELL.

Couldn't Break the Law. — "Did you en

joy your auto trip through Montenegro?"

"Not much; their speed limit permits of

forty miles an hour."

"What of that?"

"My machine can only make thirty." —

Louisville Courier-Journal.
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Logical Juryman. — For nearly six hours

had the court been convulsed with the evi

dence given in a sensational action for breach

of promise. The many ridiculous love-letters

had been read, commented upon, and heartily

laughed at; counsel had spoken, the judge

had summed up, and the jury had retired to

consider their verdict.

"Well, gentlemen." said the foreman, "how

much shall we give this young man? "

"Look here," said one of the jurymen, "if

I understand aright, the plaintiff doesn't ask

damage for blighted affections, or anything

of that sort, but only wants to get back what

he's spent on presents, holiday trips, etc."

"That is so," agreed the foreman.

"Well, then, I vote we don't give him a

penny," said the other, hastily. "If all the

fun he had with that girl didn't cover the

amount he expended it must have been his

own fault. Gentlemen, I courted that girl

once myself."

Verdict for the defendant.

FATE

JOSEPHUS was a careful man,

And learned in the Law.

He drew his will and testament,

He thought, without a flaw.

"And to the child," the paper read,

" My wife expects anon.

1 leave one-half of my estate,

Provided it's a Son.

But if said child, and who can tell,

Should be a little Daughter,

I will not leave her half, but I

Devise her just one-quarter."

The residue, and barn, and house.

He then bequeathed unto his spouse.

Josephus died, his widow cried,

And prayed, "Forgive his sins."

And then there came — Oh, what a shame!

That child, — and it was twins.

H. W. P.
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Theory of Obligations. 720

Waiver by Private Contract — Insurance

Cases. igi

CORPORATIONS.

Accountability of Directors. 720

Alabama's New Law. 597
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CHECKS.
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Delegation of Legislative Power. 491

Denial of Equal Protection of Laws — Reli
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See also Constitutional Law.

Excessive Charges— Recovery in State

Court.

Unlawful Restraints and Monopolies —

Combination of Meat Dealers.
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Juries. 723

Jury System, Abolition of. 723
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Nature of Law. Definition of Law. 113

Philippines. 723
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School of Legal Thought, A Scientific. i
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Right of Merchant to Reissue — Nature of

Obligation. 613

TRANSFER.

Stocks — Third Parties. 55

References in Bold-face ire to Leading Articles ; in Plain Type to Current Legal Articles ; and In Italics to Notes of Recent Cud.

Failure to Furnish Medical Attendance —

Religious Belief. 611

Mental Healers — Regulation by State. 126

Mental Healing — Fraudulent Use of Mails. 456
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., The Theory of. 115

PRACTICE.
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